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Calendar No. 528 
100TH CONGRESS 

2d Session SENATE 

POLYGRAPH PROTECTION ACT OF 1987 

FEBRUARY 11, 1988.-0rdered to be printed 

REPORT 
100-284 

Filed under authority of the order of the S:mate of FEBRUARY 4 (legislative day, 
FEBRUARY 2), 1987 

Mr. KENNEDY, from the Committee on Labor and Human 
Resources, submitted the following 

REPORT 

together with 

MINORITY VIEWS 

[To accompany S. 1904] 

The Committee on Labor and Human Resources, to which was 
referred the bill (S. 1904), having considered the same, reports fa
vorably thereon with an amendment in the nature of a substitute, 
and recommends the bill as amended by the substitute do pass. 
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I. THE BILL AS REPORTED 

j·!lOO:!.044 S.L.e. 

Calendar No. 
IOOTH CONGRESS 

2D SESSION 

[Report :-';0. 100-~ 

IN THE SENATE OF THE UNITED STATES 

DECEMBER 1 (legislative day. NOVEMBER 30).1987 

!I1r. KENNEDY tfor himself. !I1r. HATCH. Mr. PELL. Mr. STAFFORD. ~tr. MATSU· 
:'AGA. M.r. METZEI'o'BAUM. ivtr. WEICKER. Mr. DODD. ivtr. SI}..ION. Mr. 
HARKIN. Mr. ADAMS. and Ms. MrKULSKl) introduced the follOWIng bilI; 
..... hich W8S read twice and referred to the Committee on Labor and Human 
Resources 

FEBRl'ARY __ (legislative day. l.1988 

Reported by Mr. KENNEDY. with ar. amendment 

IStrike (lUI .U .ner the enacllng dau,e nod insert the p:u1 prinled in UallC 1 

A BILL 
To strictly limit the use of lie detector examinations by 

employers ip,volv~d in 9f affecting interstate commerce. 

Be iT enacted by The Senate and HOllse of Representa-

2 rives of rhe United STates of America in Congress assem-

3 bled. 
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141002.0-14 S.L.e. 

SECTJO:; t: StffiRT 'ftTti:: 

2 Btts Act 1Tli\) be cited as the ~ Protection 

3 Aet of 1987". 

4 SiX: -== DEn:i1TIO?,S; 

5 As tl!5ed in ~ Aer. 

6 H7 COMMERCE. Thc tefffl "commerce!..:. has 

7 the mean i ng proview by secti on 3fb7 of the Fair 

8 ba-bof Standards Aet of +93& P-9 Y:-5-:t-: 203(b)). 

9 P-1 EMPLOYER. The term "employer" ineltldes 

10 any pers-ott ~ directly or im:i+reetJ.y itt the interest 

11 of an employer ill fe-l-fttiofl to an employee or pro-

12 speetive employee. 

13 81 hIE DETECTOR TEST. The tefffl ~He detee-

14 tor r-e;rr::. tndtldes-

15 fA1 any examination involving the ttlC of 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

any polygraph. deeeptogrtlph. vciee ~ ~ 

l-yzcr. psychological ~ evaluator; or any 

other stmi-l-tlr tievtee (v,;hether mechanical, eIe-e

tr-ietl+; or chemical) that is ~ or the restt±ts of 

wftieh are ~ for the ptJ-fJ7e5e ef rcndering ft 

dtagnostie opi-nffln regarding the honesty or dis

honcsty of an individual or for vcrify'ing the 

tftlih of statements: anti 

tB1 the ~ ~ dcscribed tfl f7t\fft

~ H+. P-T. anti 81 of sec [ion -8fe7-: 
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141002.044 S.L.e. 
3 

E41 POLYGRAPH. The tCTm ~ph.:2. meftftS 

2 ftfi instrumcnt that records continuously, visually. 

3 ~~ ftftti simulta~ ~ ill the ear-

4 diovasculur. respiratory. ftftti cleetredcrmat pattcrns 

5 a:5 minimum instrUmentation standards. 

6 E:S1 RELEVANT QL'ESTION. Thc tCTm "rcievant 

7 question' , rneftfl5 ftfl)' lie detcctor tc:TI question t:ltat 

8 pcrtains directly te the ITlfttte1' ttntier investigation 

10 t67 SECRETARY. The teml "Secretary" tfteftftS 

11 the Secretary ef b.tbef:. 

12 FP; ~ Q\:'EsTION. ThE' tcfffi !-'tcchnieul 

13 question" metl:fl:5 ftfl)' ~ s)'mptomatic, eJ' fteU-

14 trfr!. question thitt; although ftOt reievfrm, tl designcd 

15 te be used ti!j a measurc ~ wffich relevant re-

16 8pefflC'S f'lTti)' be measured. 

17 SE€::r. PROIllI:lITI(}~6 ~ ttt: O[TI:CTOR tiSE: 

18 &eept ti!j providcd itt sectffifl ::;-; tf shaH be tlfthtwful 

19 fer aft)' emplo fer cngaged itt commerce eJ' itt the pred-tte-

20 t!oo ef ~ fer commerce 

21 H-7 directly eJ' indircctly, to require. request. 

22 suggest. Of Ci!:ttSe ftft) employee eJ' !7fospeetivc em-

23 p±eyce t-e take Of ~ to frft) lie detector fat7 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

~ 
18 

I. 
19 

20 

21 

22 

23 

24 

25 

5 

S.L.e. 

4 

R:1 te tl5e; l:leeept, refer ~ Of inquire concern 
"4.\. 

ffig the ~ ef ftn) He detector rest ef ftfl) employ 

ee Of prospective emp!oye~ 

E31 te discharge, dismiss. discipline ffi ftn) 

ft1ftft:ftef; Of defty employmefiE Of promotion to-, Of 

threaten to take ftftY s-tteh aeti-efi against 

~ ftftY emp-loyee Of pr~pective employee 

who refuscs. dcclifies, Of fai-l3 to take Of subm:tt 

to My lie dctecter test; Of 

tB7 frflY employee Of prospective cmployee 

00 the ~ ef the res-u-ft1 ef ftfl) lie detector 

E4J to discharge, discipline, Of ffi ftfl) maMer 

discrimittate ~ frft cmployee Of prospectiyc em-

ployee beeausc 

fA7 s-tteh cmployee Of prospcctivc employ 

ee hit:t filed tl:fI) complaint Of instiruted Of 

eaused te be instituted aft) proceeding under Of 

fB7 5tteh employee Of prospective employ 

ee hit:t testified Of i-5 aOOut te testify ffi ftftY s-tteh 

proceeding; Of 

t€7 ef the cxcrcisc by s-tteh employee. 00 

behalf ef s-tteh employee Of another person, ef 

any ~ afford cd by thls Aet: 
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141002.044 

5 

SEe;,;; NOTICE 6-F PROTECnmi. 

S.L.C. 

2 :fhe Secretary sh-aH prepare, have printed, am! di:siftb-

3 tHe a fffitiee setting ferth excerpts from.; er summaries cf, 

4 t:fte pertinent provisions of ~ A:et: Eaeh employer sftftH 

5 pes-t and maiftt.a.ift Sttclt rtetiee; itt eoo-spietlottS p±aees eft its 

6 premises where notices t-e employees and appJ.ieants to ern-

7 ploymem are customarily posted. 

8 S£€: 5: AUTIlORIn' OF T-ftf SECRETARY. 

9 W IN GENERAl:. The Secretary shaH-

10 EB ~ 3tteft rules attd regulations as may be 

11 necessary' er appropriate to Cftff) Otlt ~ Aer, 

12 P-1 cooperate with regioofrl.; £rate-; l-eefrl.; tlflt! 

13 et:heT agencies, a-ttcl cooperate wtth ftft:d ~ teeh-

14 nieftl assistance to employers, !-aber organizations, 

15 aoo employment agcncies to aid itt effectuating tIie 

16 purposes of this Aee ftftd 

17 E-37 fflfrlre investigations and inspections tlflt! Fe-

18 

19 

20 

quire t:fte keeping of records necessary er appropriate 

fer the administration of ~ Aet 

tb1 SUBPOENA AUTHORITY. For the purpose of any 

21 hearing er investigation ttntier ~ A:et: the Secretary shaH 

...,..., lttwe the authority contained itt sections ~ ftft:d +e of the 

23 Federal 'FF..ttleCorrunission Aet H-:5 i:::J-:.5£ 49 attd s-Gt. 

24 SEe 6: ENFORCBtEN'f PROYISlO~S. 

25 fa-} EWE:: PC';ALTJES. 

26 H-7 IN GENERAl:. Subjcct te paragraph P-7--
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

6 

fflit) be asscsscd a cft+} fflt7fiey petta1ty oot te 

~ &We fer each day ef t:fte violation; and 

fB1 any cmploycr who vi-olates any o-thef 

prevision ef t:ft-i.s Aet fflit) be assessed a civil 

pcnalty ef 1Wt marc than SlO,OO(};' 

P-1 B~ eF AMOUNT. In determ:ffi-. 

ittg the amount ef any penalty ttnder paragraph H+. 

the Secrctary shaH rake i-nte account t:fte prcvious 

Act and the gravity ef the violation. 

E37 COLLECTION. ,'\.11)' civil penntty assessed 

ttfltier t:hls subsectitffl !ffiaH be collcctcd in t:fte SilffiC 

matI:flC1' itS is requircd by subscctions fb7 through fe7 

5f seeti-en 5t.>:?t ef the Migrant ruTd Seasonal Agricul 

tural \\'orkcr Protection Aet P-9 tJ.:£&. +8:5-31 wtffi 

re:speet te cft+l penaltics assessed ttnder ~ubseclion 

ta7 ef s-ueft scction. 

tb7 INJUNCTIYE ACTIm.s B¥ THE SECRETARY. Thc 

Secrctfr! y' may bring ftfi aeti-oft te rcstrain violations ef tfti8 

Act: The di-stftet eettftS ef the thttfed &tares !ffiaH have jtr

risilietioo-: fer eau-se ~Wft; te i-sstte temporary or perma-

ftC"flf rcsrraining ~ and injunctions t-e require cOfnpli· 

25 fe7 Plb'\'ATE GPffi: ACTIOHS. 
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141002.044 S.L.e. 
7 

1 E+1 LL>\BH:ITY. ,\:0 employer wOO violates this 

2 A:et sftaH be !-table re the ernplo/ee e1' prospective 

3 employee affected by Sttefi violation. &tteft employer 

4 shttH be tHtb!e fe1' Sttefi ~ er equitable relief ~ 

5 fflft) be appropriate, including but net Hm:itecl re em-

6 ploy-men!, reinstatement. pfOftWritm-; frftti the payment 

7 of lesi: wages anti benefits. 

8 P-7 COURT. An ftetiott re recover t-he liability 

9 prescribed ffi paragraph E+1 fflft) be maintained 

10 a-ga-i-nst the empleyer in any Federal e1' £tate cetlff of 

11 c ompetcn t jttriscl-i-etie by any one er mere emp!ey-

12 ees fer e1' ill beftal:f of himself er themse!':es aili! 

13 other employees similarly situatcd. 

14 f-37 COSTS. The eottf1: sftaH ftWftfd Ie a prevail 

15 i-ttg ptl:I'f\' ffi a-ny aeHen Uftder ~ subsection the rea-

16 son able ~ of StJeh aeti-oo; i-nefttd.iftg attorneys 

17 ~ 

18 fd7 WAP,'ER 6f RIGHTS PROIIIDITED. The fights anti 

19 procedures provided by thts Act fflft) net be watved by 

20 contract er otherwise, t:ttrles-8 :roclt w-atver is part: of a wftt.. 

21 fen settiemem of a pending aeHen er complaint, agreed to 

22 and ~ by at! the panics. 

23 ~ T: D'DIPTIO~~S . 

. 24 (-frJ N-e ,\PPLICATlON Te GOVERNMCHAL E!,lPLOY 

11 
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8 

speer ffi the Btttted ~ G ovemment, tl &tfrte Of J.eeal 

2 government; Of tlft) political subdivision ef tl State Of fflettl 

3 govcrnmCftt::-

4 E-b1 NATIO>iAL DEFENSE ?d'ffi SECURFPf EXEMPTION. 

5 E+7 NATIONAL DEfENSE. Nothing ill ~ A:et 

6 sftfrH be construed ffi prohibit the administration, in 

·7 the performance ef any eounterintclligence function. 

8 efftfi) He detector ~ re--

9 fA] tlft) ~ Of consultant Uftder contract 

10 to the Dcpartmcnt ef Befense er ftfi) employce 

11 ef any contractor ef s-ticlt Dcpartment; er 

12 fB7 tlft) e;tpert er consultant Uftder contract 

13 with the Department ef Energy in connection 

14 with the frffifnie e-n-etm' defense activities ef 

15 sueh Department er any employee ef any een-

16 trtlCffir ef Stlefl Departmcnt ill connection with 

17 :rtteh activities. 

18 

19 

20 

21 

24 

25 

P-7 SECl"RlTY. Nothing ill 1:ftis Aet sftftH be 

construed to prohibit the administration, in the per

fonl1ance ef tlft) intelligence Of counterintelligence 

function. ef ftfi) He detector test re--

fA7fi7 ftfi) individual employed by, Of as-

signecl Of detailed -to-; the National Security 

Agency ar the Central Intelligence Agcney, fii1 

ftfi) ~ or eonsultam tmder contract to the 
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]JIOO:!.O.w 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

10':.··· ;t:;? 

10 ".~ 

S.L.e. 

9 

National Security ,\geney er t:fte 8efttrfrl lnteH+

gettee Agency, E-iti-1 any employee ef ft eottlftte

ff:E 0f t:fte Nationai Security Agency er the Een

fffrl Intelligenee Agency, OT EW1 -arty individual 

applying fer ft position itt t:fte National Security 

Agency ef t:fte Central Intelligence A-gerteJ, OT 

EB7 any individual assigned ffi a sp£Ce 

where sensitive eryptologie information is pre-

dtteed-; processed, OT sterecl fer cite National &e-

etlf-tty Agency OT the Central Intelligenee 

l\gCflCY· 

12 Ee7 EXDIT'TION FeR FBI CONTRACTORS. Nothing itt 

13 t::hts Aet s-haH be ffinstrued to prohibit tfte administration, 

14 itt the performance ef ftfl) counterintelligence function, ef 

15 atty tie detector test to an employee ef a contractor ef the 

16 Federal Bureau ef Investigation ef t:fte Department ef Ju.s.. 

17 tiee wOO i:i- engaged itt the performance ef aft) werk ttrttier 

18 t:fte contract with weft Bureau. 

19 837 LV,BTED EXEl<IT'TION feR: ONGOING lNvESTIGA 

20 TI ONS. Sub jee t te seetffitt 8-; t:h1s Aet: s-haH net prehlbit an 

21 employer from requesting an employee to Sttbmit to a 

22 polygraph test if-

E+7 the test is adm:inistered itt connection with 

24 an ~ investigation ~ eeono:m:ie less OT 

25 tnjttry to the employer's business, ineiuding tfteft;-

,. 
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10 

~ Iffisfrppropriation, er frfi act ef tlfttllW-

2 fttt industrial espionage er sabotage; 

3 P-1 the crnployee ftad aeeess te the property that 

4 is the sttbjeet of the investigatiow.-

5 E37 the employer fta:s fl reasonable 8tlS-pieieft t:ltat 

6 the employee was ifflelved in the incident er fleti-vi;y 

7 t::tftder investigation; an-d 

8 (47 the employer 

9 tA7 fHes fl repert of the ffieit!ent er activity 

10 with the ~riate ffiw enforcement agency; 

12 dent er activity with the imt!ref ef the cmploy-

13 Cf; ~ t:ltat ffits Sttbparagraph ffiaH net frt1Ply 

14 te fl self insured employer: 

15 fG7 fHes a repert of the incident er activity 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

with the appropriate goveffiIflent regulatory 

agency; er 

EB1 executes a statement tlffit-

87 sets forth with particularity the s-pe-

effie incident er activity being investigated 

a-nd the ~ fer ~ particular ern-

pely-greph examiner,) atlthorized te kgfrHy 

bind the employer: 



I 
I 
1 
j 
I 
~ 

j 
? 

! 
I 
I 
I 
I 
i 

I 

l~lOO:!.O-l-l 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

12 

S.L.e. 

11 

Ei+i7 h ~ te the etrtpleyee eft 

request: 

ttv7 1-:5 ret-a--ittcd by the etl~ fer at 

!-east -3 years;- anti 

tv) contains at tl minimum 

tB an identification ef the speeif

Ie eeeoomie J-es.g er i-njttry ffi the bttsi

fteS":5 ef the employer: 

Em a stmemenr iftffiefrti-flg that 

the employee !tad tleee55 ffi the prop

eft) that t:s the s-ttbjeet ef the i nves ti 

gftfien: anti 

(HB a statement describing the 

~ ef the employer·s reasonabfe 

suspicion that the employee "\'I'"ftS 1ft

v-etved ill the incident er activity 

ttftd.er investigation. 

18 SEe: 8: R£STRICTW~,S eN tIS'E & EX£;\IPTIO:-iS. 

19 ta7 OBLIGAT10N Te COMPLY WfFH CERTA1N b1tws 1tNB 

20 AOREE!,£E?;TS. The limited ~ provided ttftd.er see-

21 fien ~ sftfrI-l net diminish an cmploycr·s obligation ffi 

22 eernp.Jy with-

23 H-7 applicable &true anti teea+ ~ anti 

24 P-7 tift)' negotiated collcctivc bargaining iI-gree-

25 men+; 
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12 

that li-trtits eT f1rohibits the use ef He detector teStS en 

2 errtrI~ 

3 fb7 ~ 1\5 B*SfS FeR .\DYERSE &iPl::f''r'M!?tt 

4 ACTION. Such cxemf1tion shaH fief ~ if aft ffi1f1loyee 

5 is disehargcd, dismissed, disciplined, er discriminated 

6 ftgairef ill frflJ manncr 00 the basis ef the fCSi:lffs ef ooe eT 

7 mere pelygr-aph te~ eT me rcfu.sftl te take a polygraph 

8 test; ",.:ithout additional supportittg cvidcnce. iite eyidcnce 

9 rcquired by seetkm ffd7 ffi:ftJ serve ~ additional support 

10 tn-g evidence. 

11 (-e7 HlGIITS eF EX:>\MIHEE. Such exemption shaH fief 

12 tlpf}ly ~ the requircme~ deserihcd ffl 'ifftioo ":1- attd 

13 f1uragruphs 8:+. P-7, ftftti E31 are met: 

14 E+7 PRETEST PILA;SE. Durin,~ the pretest ~ 

15 t-he prospective examinee 

16 fA7 ~ f1rovided with reasonable n-etiee ef 

1 7 the date;- t:i-me;- ftftti I oe a t1 0 n ef the tQt: attd ef 

18 Stleh examinec' s fight te ebtftffi ftfld eettSt:ttt 

19 with tegat counsel er aft employee represema-

20 five throughout all ~ ef the test:-

2 I fB7 ~ fief subjected te harassing interroga 

22 tioo technique; 

23 fE7 is infonned ef the fti:ttttfC artd ehartlc 

24 teristies ef the tests ftftti ef the instruments i-fl-

25 volved; 



14 

S,LC, 

13 

f81 is iftfurmetl as ttl whether""",,, ... ' ~ 

(-i7 the testittg area contains ft two way 

l'fl:i:ffer: a c am era, ef ftfIj' other device 

through whteh the test etlft be observed: ef 

W ftft) other device, including ftft) 

devtee fer recording ef monitoring the eeft

versation will be used;' 

tE7 is informed ef :stteh examinee's pri-vt

lege against self incrimination Uftdef the Fifth 

A:metrdmeru ef the Eonstitution ef the Btti1ed 

fA is provided an oppoffunity ttl review aH 

questions (technical ef rclevant) ttl be aSkecf""_=s 

~ the test and is informed ef the ~ ttl 

terminate the test ai: anr ~ and 

EG1 ~ a netiee informingsueh examin 

fi:7 the limitations imposed u:ncler this 

section; 

W the Iega+ rights and remedies 

available ttl the examinee if the polygraph 

test is Iffit conducted ill accordance w-ith 

tftis. ~ and 

(-iti-) the lcga± ri-ghts and rcmed-ies ef 

the employer, 
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14 

R7 "CTCAL TESTING PHASE. During the ae-ru-at 

2 t-estffi.g phase 

3 tA1 the examinee is nt1t asked any ~ 

4 tffiffl by the examiner concerning 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

@ religious belief:t t7f affiliations; 

Etl7 beliefs t7f opinions regarding raciat 

Eiti1 political betlefs t7f affiliations; 

ftv7 any ffiftttCf relating te ~ be-

M beliefs, affiliations, t7f opinions re-

garding Ufti.effl t7f tuber organizatioftS";' 

tB7 the examinee is pe-t'ffi:itted te terminate 

the test fit any ~ 

tE7 the examiner does nt1t as-k Stteh exam

i-nee any question (technical t7f rcIeyant) d-ttrirtg 

the test that \\"ft'S fffit presented ill writing fur 

review te s-ueh examinee before the ~ 

fB1 the examiner does nt1t as-k technical 

questions of the examinee ill ft flTftfl:ftef that is 

designed te degrftt!e; t7f needlessly irrtrude Oft": 

the examinee; ftftd 

fE7 the exarniner does fffit conduct ft test on 

aft examinee when there is 'V,ritten evidence by 

a physician that the examinee is suffering frem 
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15 

1 

2 

3 

ft medical er psychological condition er ttntIef... 

going trcatmcnt that t~ etlitlC abnormal re

spooses ~ the test: 

4 81 POST TEST Pf-b\5E. Bcfore tl:I1) atl-ver3e em-

5 ploymcflt aetieft; the cmploycr must 

6 tA7 ft:trtfter intcf'v'iew the cxamincc 00 the 

7 bas-ts ef the resttJ.ts ef the ~ anti 

8 EB1 provide the examinec 'v'I'ith 

9 Eij ft written ee-py ef ft:ft)' opini on er 

10 conclusion rcndcrcd as ft res-ttJ.t ef the test; 

11 ftftcl 

12 ftl7 a copy ef the qucstions asked 

13 ~ the tes-t frle.n.g wtth the corrcspond 

14 ffig chartcd rcsponses. 

15 td7 Ql'.AJ:lFICATIO~<S eF E:6\!,1l'ER. Such excmptions 

16 _ s-h-aH net ttpp-Iy ~ the individual wh-e oorttitlets the 

17 polygraph fe51-

18 t+7 i-!i ftt teas-t ti )Cili'S ef agc: 

19 P-7 i-!i a etttz.en ef the United ~ 

20 81 ts ft pe1'8eft ef ~ fl'l'ef'ftt charactcr! 

21 f47 has complied wtth a-H required ffiws frftd r-eg-

22 ularions established by lieensffig frftd regulatory frU-

23 th on ri c s ffi the &tate ffi wfti-e-h the tes-t -ts to be COfl-

24 duelcd: 
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1 f:51fA7 has Silcccssfully t.'-t7mpletecl a feTm-al 

2 ~ eet:tf3C regarding the tt3e of ~rapIT tem 

3 that has been approvcd by the State tn: -wfiieft the h.,~ 

4 ts te be conducted e-r by the Secretary: atrcl 

5 fB7 ~ completed a polygraph te3t internship of 

6 ftet Ins t-han (5 fflt)flths thtrati-en tffltler the cl-ircet s-u-

7 pcrYision ef an examincr whe has me'( the ret:ttti-re-

8 ~ ef t:ftti section; 

9 t61 maintains a rntltlmtlffl of a $50,000 beOO e-r 

lOan equivalent amount of professional l:i-ab:i:ltty eever-

11 ~ 

12 fB ttSeS an instrumeftt Htftt records continuously, 

13 visually, pcmlanently, anti simultaneously changcs tn: 

14 the cardiovascular, respiratory, anti electrodcrmal 

15 pattems as minimum instrumcntation standards: 

16 t&J bases an opinion ef deception indicatcd en 

17 evaluation ef changes ffi physiological activity e-r re-

18 activity tn: the cardiovascular, respiratory, atrcl elee-

19 trodermal pattems Oft the lie detector ~ 

20 t97 I'CfttiefS ftft) opinion e-r conclusion rcgarding 

21 the tc5i-

22 fA7 in writing ftfttI setely Oft the basts of an 

23 analysis ef the polygraph ~ 

24 fB7 Htftt d-ees ftet contain information otfier 

25 man adrnis3i~ information. ease faets-;. atrcl ffi-

S.Rept. 100-284 - 0- 88 - 2 
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1 terpretation o-f the ~ ~ to the p-t:lfpese 

2 ttOO ~ ~ o-f the ~ attd 

3 fG1 tftftt 00es net include any reeo-mmenda 

4 t1-o-ft coneerning the employment o-f the examin 

5 ~ 

6 E+B1 ~ net eo-nffitet frflf.i complete mere tha:n 

7 &ve polygraph t-es-t3 Oft the ettl-en:daf fray Oft w} 

8 the test ti givcfl attd ~ ftQ-f e ondue t any s-ueft test 

9 fOT tess- Hta:ft a 90 minute duration: ftfld 

10 E+B maintains ftH opinions, reports, ~ writ-

11 tert questions, ~ ttttd ether records relating to -the 

12 test fer a mi nim um pcfto-d o-f 3 years aftef ad minis 

13 tratiOft o-f the ~ 

14 Ee7 PR01,fULGAT1EiN eF &=FANDARDS. The Secreta!) 

15 sftaH establish standards governing tnt:Iividuals who-: as o-f 

16 the date o-f the enactment o-f ~ Aet: are qualified ttl eo-n-

17 fruet polygraph ~ ffi accordance \~ ttppl-ieahle 5tate 

18 1frW:- &ueh standards shaH net be ~-tccl merely bccause 

19 aft individual has conducted a speeifie number o-f pcly-

20 g-rapfi rests previously. 

21 SEE: '}; DISCLOSCRE eF P.ifflR~IATlON. 

22 W IN GC~ER.Al:. .\ person. other Hta:ft the examinee. 

23 may ftet disclose information obtained ~ a polygraph 

24 test; e:teept ~ provided ffi this section. 
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1 EbJ PER?ffi'TED DISCLOScRES. A polygraph examiner, 

2 polygraph trainee. ef empffiyee of ft polygraph examiner 

3 ffiftY disclose information ftetjttiretl from a polygraph test 

5 H7 tfie examinee ef ftftJ other pefflOfl speeifieal 

6 ly designated tit .. vriting by tfie examinee; 

7 P-7 the employer tftat requested tfie ~ er 

8 t37 ftf1) persott or ~nmental agettey !'.hat re-

9 quested tfie test as authorized tlfltief subsection tar. 
10 fb7, er Eel of seetiert 1- er ftftJ other person. as re-

11 qttiretl by cl-ue process of !-ftw; who obtained ft war-

12 ffiftt te obtaffi Stteh inf~rmation tit ft eetITt of eompe 

13 tent jurisdiction. 

14 Eel DISCLOSLTRE B-'f EMPLOYER. An employer tether 

15 tllitn an employer covered tlftder subsection taT. fb7, er fe7 

16 of seetiert ':f1 fer wftem ft polygraph test ~ conducted ffiftY 

17 disclose information from the tcSi on+y te a persott de-

18 scribed in subscction EbT. 

19 SE€:' tiT. EFFECT t7N STATEl::*W: 

20 ~ A:et shaH net preempt at!! provision of a:ny Stftt-e 

21 taw t:ftat ~ mere restrictive wi.ffi rcspeet' te the administrft 

22 cien of Ite detector tests tllitn t:ftffi Aet: 
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1 SEe it EITI:CTfYE frkfE: 

2 W ~ GC~ERAL. Except as provided itt subsection 

3 fbT, ffii.s Act shaH- become effective 6 months after the d-frte 

4 ef enactment ef this Aet: 

5 E-b1 REGb1..ATIONS. Not tater thitft He dity5 after the 

6 dftte of enactment of ffii.s Act; the Secretary shaH i-sstle 

7 Stteh ft:l:le3 and regulations ffi 1llil:) be necessary or tlppre-

9 SECTION I. SHORT TITLE. 

10 This Act may be cited as the "Polygraph Protection 

11 Acr of 1987". 

12 SEC. 2. DEFINITIONS. 

13 As used in this Act: 

14 (1) COMMERcE.-The term "commerce" has the 

15 meaning provided by section 3(b) of the Fair Labor 

16 Standards Act of 1938 (29 U.s.c. :103(b)). 

17 (2) EMPLOYER.-The term "employer" il/cludes 

18 any person acring directly or indirectly in tile imer-

19 est of an employer in relation to all employee or 

20 prospective employee. 

21 (3) LIE DETECTOR TEST.-The term "lie detector 

22 test'· includes-

23 (A) any examination involvillg the lise of 

24 any polygraph. deceprograph. mice stress Glla-

25 Iy:er. psychological stress em/Hator. or any 

26 other similar device (whether mechanical. elec-

I 
i 
I 

~ I 
! 
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trical. or chemical} that is IIsed. or the results 

2 of which are IIsed. for the purpose of rendering 

3 a diagnostic opinion regarding the honesty or 

4 dishonesry of an individual: and 

5 (B) [he resting phases described in para-

6 graphs (]). (2). and (3) of section 8(e). 

7 (4) POLYGRAPH.-The term "polygraph" means 

8 an instrument that records continuoush', ,·isually. 

9 permanently. and simultaneously changes in the car-

lO diovaselliar. respiratory, and elecn'odermal pa[[cl'l1s 

11 as minimum inst]'/lmellfatioll standards. 

12 (5) RELE\'ANT QUESTloN.-The rerm "rp/f'wlI7t 

13 ques[ion" means any lie detecror [CS[ quesrion rhat 

14 pertains direc[/v ro the matter IInder im'estigation 

15 wirh respec[ {() which the examince is being resred. 

16 (6) SECRETARY.-The term "Secrerar,," means 

17 rhe Secretary of Labor. 

18 (7) TECHNICAL QUESTION.-The [erm . 'reehnical 

19 qlles[ion" means any conrrol. sympromatic, or neu-

20 [ral question that, although not releml/t. is designed 

21 [0 he IIsed as a measure againsr ~\'hi('h rele\'anr re-

22 sponses may he measured. 
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SEC. 3. PROHIBIT/aSS at\' UE DETECTOR USE. 

2 Except as prm'ided in section 7. it shall be ulllaHful 

3 for all)' employer engaged in or affecting commerce or ill 

4 the production of goods for commerce-

5 (1) direct!.>, or indirectly. to require. request. 

6 suggest. or cause any employee or prospective em-

7 ployee TO take or submit to any lie detector test; 

8 (2) to use. accept, refer to. or inquire concerl/-

9 ing the results of any lie detector test of allY employ-

10 ee or prospecrive employee; 

11 (3) to discharge, dismiss, discipline ill any 

12 malineI'. or deny employmem or promotioll to. or 

13 threatell to rake allY such action against-

14 (A) any employee or prospecril'e employee 

15 who refuses. declilles, or fails to take or submit 

J 6 to allY lie detector test; or 

17 (B) allY employee or prospect/\'e cmployee 

18 on the hasis of the results of any lie detector 

19 test: or 

20 (4) to discharge. discipline. or in allY manlier 

21 discriminaTe against an emplo-,",'ee or prospective em-

'1') ployee becallse-

23 (A) slIch employee or prospectivc employee 

24 has filed allY complaim or instituted or caused 

25 to he institliled any proceeding lInder or related 

26 to this Act: 
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2 

(B) such employee 01: p{PspEicrive employee 

has testified or is ahow to testify in any such 

3 

4 

5 

6 

proceeding; or 

(C) of the exercise by sllch employee. on 

behalf of such employee or another person. of 

any right afforded by this Act. 

7 SEC. -I. NOTICE OF PROTECTION. 

8 The Secretary shall prepare. have primed. and dis-

9 tribllte a notice setting forth exceJpts from, or summaries 

10 of. the pertinent pro1'isions of this Act. Each employer 

11 shall post and maintain such notice, in conspicuous places 

12 Oil its premises where notices to employees and applicants 

13 (() emp!oymem are customarily posted. 

14 SEC. 5. AUTHORIn' OF THE SECRETARl'. 

15 (a) IN GEXERAL.-The Secretary shall-

16 (j) issue such rules and regulations as may be 

17 necessary or appropriate to carry Oll! this Act; 

18 (2) cooperate with regional, State, local, and 

19 other agencies. and cooperate with and furnish tech-

20 niea! assistance to employers. labor organi=atio/ls. 

21 and employmellf agencies to aid in effectuating the 

22 purposes of this Act: and 

23 (3) make iJ1l'estigations and inspections and re-

24 quire the keeping of records necessary or appropri-

25 ate for the administration of this Act. 
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1 (b) SUBPOENA AUTHORm'.-For the purpose of any 

2 hearing or investigation under this Act. the Secretary shall 

3 have the authorir\' contained in sections 9 and 10 of the 

4 Federal Trade Commission Act (is USc. 49 alld 50). 

5 SEC. 6. ENFORCEMENT PROVlS/o,VS. 

6 (a) CW/L PENALTIES.-

7 (1) 1N GENERAL.-Slibject to paragraph (2}-

8 (A) any emplo . ....-er who "iolates section 4 

9 may he assessed a civil money penalry not to 

10 exceed S100 for each day of the violation; and 

11 (B) any employer who "iolates any other 

12 pr01'isioll nf this Act may be assessed a civil 

13 penalty of not more rhan S10.000. 

14 (2) DETERMINATION OF AMOUlvT.--in determining 

15 the amou/lt of ally penalry under paragraph (1), the 

16 Secretary shall take iJ1(o account the previolls record 

17 of the person ill terms of compliance li'ith this Act 

- 18 and the gradr)' of rhe \'iolation. 

19 (3) COUECTloN.-Any ch'il penalty assessed 

20 under this suhsection shall he collected in the same 

21 mallner as is required hy suhsections (h) through (e) 

22 of section 503 of the Migral/t and Seasonal Agricul-

23 tlIral Worker Prorecrion Acr (29 USc. 1853) with 

24 respect fO ch'il pellalties assessed IIlIder sllbsecrion 

25 (a) of such section. 
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1 (b) INJC\'CTII"£ ACTIONS BY THE SECRETARY.-The Seere-

2 tary may bring all action to restraill "io/(J[iolls of this Act. 

3 The district courts of the United Stares shall hm'c Jurisdic-

4 tion. for calise shown. to issue temporary or permanent 

5 restraining orders and injunctions to require compliance 

6 'with this Act 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

24 

(el PRli"ATE CmLAcTIONS.-

( I) LIABlUn'.-An employer lI'ho "iolares this 

Act shall be liable to the t!l7lplayee 01' prospecth'e 

employee affected by such ,·iolarion. Such employer 

shall be liable for such legal or equitable relief as 

moy hr' appropriare. including bllf not limited ft') cm-

ploymem. reinS[Qtemenr. promotiol1. and the payment 

of'lost wages and heneji"ts. 

{:; I C OURT.--An action to recover rhe liability 

prescrihed in paragraph (J) ma..... he mai11lained 

againsr the cmployer in any Federal or Stare COllrt 

of competellt jurisdiction by anyone or more em-

ployces for or ill behalf of himself or themsell'es and 

other emplo ...... ees similarly sitllated. 

rJ} COSTs.-Thc coun. in its discretion. may 

allow the prevailing parry. mha rhan rhe Ul1ired 

Stares. (} reasonable a[{Ol'lle\"s fee as part of the 

cosrs. 

--- --------



26 

14JOO:!.044 S.L.e. 

25 

(d) WAn'ER OF RIGHTS PROHIBITED.-The rights and 

2 procedures pr01'ided by this Act may nO( be wail'ed by COI1-

3 tract or orhenvise. unless sl/ch wain.'r is part of a written 

4 settlement of a pending action or complail1t. agreed to and 

5 signed by all the parties. 

6 SEC. 7. EXEMPTIONS. 

7 (a) No ApPUCATION TO Cm'ERNMENTAL EMPLOYERS.-

8 The provisions of this Act shall not apply with respect to 

9 the United States Covernmelll. a State or local govern-

10 ment. or any political slIbdil'ision of a State or local 

11 governmellt. 

12 (h) NATl()N4L DEFE.'YSE . .!.~VD SECC'RfD' EXEMPTIO.v.-

13 (1) NATIONAL DEFENSE.-Nothing in this Act shall 

14 be constmed to prohibit the administration. in the 

15 peljormance of any cOllllterinrelligcnce function. of 

16 any lie dereClOr test 10--

17 (A) an:· .. expert or consulrallt lInder conrracr 

18 to the Departl11enr of Defense or any e17lplo.vee 

19 of any contractor of sllch Departmem: or 

20 (B) any expert or consultallt under contract 

21 with the Departl11em of Energy in connection 

22 with the atomic energy defellse acril'iries of such 

23 Deparrment or any employee of any conn'actor 

24 of slIch Department in connection with such 

25 actil·ities. 
• I 
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(2) SECL'Rm·.-Nothing in this Act shall be ('on-

2 strued to prohibit the administration, in the pelform-

3 once of any imefligence or cOlillterinrelligence fllnc-

4 lion. of any lie detector test to--

5 (A)(i) any individual employed by. or as-

6 signed or detailed to. the National Securi(v 

7 Agency or the Cemral lmelligence Agency. (ii) 

8 any e.\perr or consulram under COl1lract to the 

9 National Security Agellcy or the Cemral Jmelli-

10 gence Agency. (iii) any employee of a comrac-

11 tor of the National Security Agency or the Cen-

12 tral Illtelligence Agem.l. OJ (iI'j allY illdividuai 

13 appl.ving for a position in the National Secllriry 

14 Agency or the CenrralInrelligence Agency; or 

15 (B) any individual assigned {() a space 

16 where sellsitil'e cr)ptologic il~forlllation is pro-

17 dllced. processed. or stored for the National Se-

18 curity Agency or the Central Illfelligence 

19 Agency. 

20 (c) EXEMPT/O,\ FOR FBI CONTRACTORs.-Norhing in 

21 this Act shall be construed to prohibit the administratioll. 

22 in the performance (~f an.\' coullterimelligence fUlloion, of 

23 any lie detector test to an employee (l (.J COI/l/'(.Jcror of the 

24 Federal Bureau of Investigation of the Deparrmel/l ofJlls-
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tice \1'ho is engaged in the pe1iormance 0/ any work under 

2 the col1tracr with such Bureau, 

3 (d) LiMITED EXEMPTION FOR ONGOlNG INI'ESTIGA-

4 TloNs.-Suhject to section 8, this Act shall not prohihit an 

5 employer from requesting an employee ro suhmit to a poly-

6 graph test if-

7 (1) the test is administered in conneCTion with 

8 an ongoing investigarion involving economic loss or 

9 injury ro the employer's husiness. in eluding theft. 

10 emhe:::lement. misappropriation. or an act 0/ unlaw-

11 ful industrial espionage or sabotage; 

12 (2) the emplo.vee had access to the proper!)' thai 

13 is the subject of the illl'estigation: 

14 (3) rhe employer has a reasonable suspicion 

15 thor the employee was involved in the incidem or ac-

. 16 til'ity under investigation; and 

17 (4) the employer-

18 (A) files a report of the incident or aCfil'i!)' 

19 \\'ith the appropriate law en/oreen/em agency: 

20 (B) Fles a claim with respect to the inci-

21 dent or acth'i!)' with the insurer of the employ-

22 er. except that this suhparagraph shall nOt 

23 apply to a self-insured employer: 
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(e) files a report of the incideJlt or activiry 

with the appropriate go\'ernmellt regulatory 

agency; or 

(D) exec lites a statement that-

(iJ sets forth with particularity the 

specific incident or activity being investi

gated and the basis for testing particltlar 

employees: 

(ii) is signed by a person (other t/zan 

a polygraph examiner) authori:ed to legal

ly bind the employer; 

(iii) is pr01'ided to the employee 01/ 

request; 

(iv) is retained by the employer for at 

least 3 years: and 

(\') contains at a minimltm-

(/) an identification of the specij~ 

ic economic loss or injury to the bltsi-

ness of the employer: 

(11) a statement indicating [hat 

the employee had access to the prop

erty that is the subject of the im'esti-

gation: alld 

(Ill) a s[QtemellC describing the 

hasis of the employer's reasonable 
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1 suspicion that the employee \\'as in-

2 "olved in the incidel1l or activit\' 

3 IInder investigation. 

4 SEC 8. RESTRICTIONS ON USE OF EXEMPTIONS. 

5 (a) OSUGATION TO COMPLY WITH CERTAlN LAl.{:S AND 

6 AGREEMENTS.-The limited exemption provided under sec-

7 tion 7(d) shall not diminish an employer's ohligation to 

8 compl.'>' 11'itl1·-

9 

10 

(1) applicable State and local law; and 

(2) any negOTiated collective bargaining agree-

11 ment, 

12 thor limits or prohibits rhe use of fie detector tests on 

13 employees. 

14 (h) TEST AS BASIS FOR ADVERSE EMPLOYMElVT ACTlON.-

15 Such exemption shall /lot apply if an employee is dis-

16 charged. dismissed. disciplined, or discriminated against 

17 in any manner on the basis of the analysis of one or more 

18 polygraph tesrs or the refusal to take a polygraph test. 

19 without additional supporting evidence. The evidence re-

20 quired hy section 7( d) I1W.\' serve as additional supporting 

21 evidence. 

22 (c) RIGHTS OF E:O.MINEE.-Such exemption shall not 

23 apply unless the requirements described in section 7 and 

24 paragraphs (1 ). (2). Qnd (3) are met. 
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1 (1) PRETEST PHASE.-During the pretest phase. 

2 the prospective examinee-

3 (AJ is prOl'ided H'ith reasonable notice of 

4 the date. time, and location <if the test. and of 

5 such examinee's right to obtain and consult 

6 with legal counselor an employee represema-

7 tive before each phase of the test; 

8 (B) is l10t subjected to harassing il1lerroga-

9 tion technique; 

10 (e) is informed af the nature and charac-

11 teristics of the tests and of the instrlimems in-

12 \'alved: 

13 (D) is illformed-

14 (i) whether the testing area contains a 

15 nWJ-way mirror. a camera. or an.v Other 

16 device through which the test can be ob-

17 sen'ed: 

18 (ii) whether any mher device. includ-

19 ing any de\'ice for recording ar monitoring 

20 the conl'ersation will he used: or 

21 (iii) that the employer and the examin-

22 ee, may \I'ith I1lllfual knowledge. make a re-

23 cording af the emire proceeding; 

24 (E) is read and signs a wriuen notice in-

25 forming such examinee-
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(i) that the examinee callnot be re-

quired to rake the test as a conditio-';~ o} 

cl7lploymem: 

(iiJ (har any statemelll made during 

the test may constitute additional support

ing evidence for the purposes of an adverse 

employment action described in section 

8(b): 

(iii) of the limitations imposed under 

this section: 

(iv) of the legal rights alld remedies 

available to the examinee if the polygraph 

test is not conducted in accordance with 

this Act; and 

(v) of the legal rights and remedies of 

{he cmplo.ver; and 

(F) is prm'ided all opportunity to review 

all questiolls (technical or relevant) to be asked 

during the test and is informed of the right to 

terminate the leST ar any time; and 

(C) signs a notice illforming such examinee 

of-

(i) the limitations imposed under this 

section; 

i 



, ..... -_."._" .. " '''--''~_''_'_'''''''''~''''_'~~''''''_,w,_~~,_,~~~,~,~_,~"~~~~''''''~'''''''''''' ___ ''''''''''''''I 

33 

141002.044 s.L.e 
32 

1 (ii) the legal rights and remedies 

2 ami/able to the examinee if the polygraph 

3 test is not conducted ill accordance with 

4 this Act; alld 

5 (iii) the legal rights and remedies of 

6 the employer. 

7 (2) ACTUAL TESTING PHASE.-During the actual 

8 testing phase-

9 (A) the examinee is not asked any ques-

10 tions by the examiner concerning--

11 (i) religious beliefs or affiliations; 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

24 

(ii) heliefs or opinions rcgarcling 

racial matters; 

(iii) political beliefs or affiliations; 

(iv) any matter relating to sexual be

harior; and 

(v) beliefs. affiliations. or opinions re-

garding IInions or labor organizations; 

(B) the examinee is permitted to terminate 

the test at any time; 

(C) the examiner does not ask sllch exam-

inee any question (technical or rele"ant) during 

the test that was l10t presented ill writing for 

re"iew to sllch examinee before the test; 
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(D) the examiner does lIor ask technical 

questions of the examinee ill a manner that is 

designed to degrade. or lIeedlessly imrude on, 

the examinee: 

(E) the examiner does nor conduct a test 

on all examinee when there is written evidence 

by a physician that the examillee is suffering 

from a medical or psychological condition or 

undergoing treatmellt that might cause abnor

mal responses during the test: and 

(F) the examiner does lIot conduct and 

complete more (/7an five polygraph tests on a 

calendar day on \i'hich the test is giren, and 

does 1I0t cOllduct allY such· test for less than a 

90-lIlinute duration. 

(3) POST-TEST PHAsE.--Before 017\' ad\'erse em-

ploymem action, the e/l1pioyer mllst-

(A) fiJl·ther inteIview the examinee on the 

basis of the results of the test; alld 

(B) prm'ide the examillee with-

(i) a written copy of any opinion or 

conclusion rendered as a result of The test; 

and 

. I 
I 
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(ii) a copy of the '1IIes{ions asked 

2 dllring the {est along H'ith the correspond-

3 ing charred responses. 

4 (d) QUAllFICATIONS OF EXAMINER.-Such exemptions 

5 shall not apply IInless the individual who conducls (he 

6 polygraph tes{-

7 (1) is a{ least 21 years of age: 

8 (2) has complied with all required laws and 

9 regulations established by licensing and regularory 

10 allfhorities in the State in which the test is to be con-

11 ducted; 

12 (3)(A) has successfully completed a formal 

13 training course regarding the lise of polygraph tests 

14 that has been approved by the State in which {he test 

15 is to he conducted or by the Secretary: and 

16 (8) has completed a polygraph {est imernship of 

17 not less {han 6 1Il0mhs durario/l unde]' the direct Sll-

18 pen'ision of an examiner who has me{ (he require-

19 ments of this section: 

20 (4) mainrains a minimum of a $50,000 bond or 

21 an equivalem amOll/lt of professional liability cover-

n age: 

23 (5) IIses an instrllment that records conrinllous-

24 ly, I 'isua fly, permane11tly, and simultaneously 

25 changes ill the cardiovascular. re~pirarory, and elec-
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trodermal pattems as mil/imllm il/srrumenrmion 

standards; 

(6) bases an opinion of deception illdicated on 

evaluation of changes in physiological lIcth'ity or re-

activiry in the cardiovascular, respiratory. and elec-

frodermal patrems on the lie derecror charts; 

(7) renders any opinion or cOIlc/usion regarding 

the rest-

(A) in writing and solely on the basis of 011 

10 analysis of the polygraph chans: 

11 (B) that does not cOlltain illformation mher 

12 than orimi<;<;irJl1S. informatioJ). case jaers. and in-

13 terpretation of the charts relevant [Q rhe pur-

14 pose and stated objectives of the test: and 

15 (C) rhat does not inclllde any recommenda-

16 tion concerning the employmel/l of the ('xamin-

17 ee: and 

18 (8) maimains all opinions, reports, charts. 1I'I'it-

19 (en questions. lists. and other records relating [Q the 

20 test for a minimum period of 3 years after adminis-

21 tl'Otion of the test. 

'1') (e) PROMULGATION OF STANDARDS.-Thc Secretary 

23 shall eSlOblish standards gm'erning individllals \\'ho. as of 

24 the date of the enactment of this Act. are qualified {() ('0/1-

25 duct polygraph tests in accordan('£' \,'i,h applicable State 

I . I 
I 
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law. Such standards shall 110! be sari~ji'ed merely because 

2 an individual has conducted a speclji'c number of po!.\,-

3 graph tests pre\·iously. 

4 SEC. 9. DISCLOSC'RE OF INFORMATION. 

5 (a) IN GENERAL.-A person, other than the examinee, 

6 may not disclose information obtained during a polygraph 

7 test, except as provided in this section. 

S (b) PERMITTED DISCLOSURES.--A polygraph examiner. 

9 polygraph trainee, or employee of a polygraph examiner 

10 mav disclose information acquired from a polygraph test 

11 onl\' to-

12 (I) fhe examinee or any other pel SOI/ ;,pecifical-

13 Iy designated in writing by the examinee; 

14 (2) the employer that requested the test; or 

15 (3) any person or governmellwl agency that re-

16 quested the rest as alilhori=ed under subsection (a), 

17 (h). or (C) (~r section 7 or allY other person, as re-

IS quired b\' due process of law, who obtained a war-

19 ram to obtain sllch information in a court of compe-

20 telll jurisdicrion. 

21 (c) DISCLOSl.'RE BY E.HPLOYER .-An employer (other 

22 than an employer covered under subsection (a), (bJ. or IC) 

23 of section 7) for \\'hom a polygraph test is cundl/ned may 

24 disclose information from (he test only to a person de-

25 scribed ill suhsection (h J. 
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SEC. 10. EFFECT OS OTHER LA H' .4.XD AGREEME/"TS. 

2. This Acr shall not preempt an)' provision of an)' State 

3 or local law, or any negoriared colleoh'e hargaining 

4 agreemem, rhat is more restrictive with respect to the ad-

5 ministration of lie detecror tests than this Act. 

6 SEC. 11. EFFECTIVE DATE. 

7 (a) IN GENERAL.-LXCept as provided ill subsection 

8 (b), this Act shall become effective 6 months after the date 

9 of enactment of this Act 

10 (b) REGULATIONs.-Nor later t/zan 120 days after the 

11 date of enGcrmellt of this Acr, the Secretary shall issue 

12 s/lell rilles alld regulations as may be necessary or appro-

13 priore to carry OLlt this Act. 
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II. SUMMARY OF THE BILL 

S. 1904, the Polygraph Protection Act of 1987, combines the pro
hibition of certain types of lie-detector tests with standards limiting 
one type of polygraph test. Its purpose is to eliminate the denial of 
employment opportunities by prohibiting the least accurate yet 
more widely used lie-detector tests, preemployment and random ex
aminations, and providing standards for and safeguards from abuse 
during tests not prohibited. 

Except as provided elsewhere in the Act, an employer is prohibit
ed from requiring, requesting, causing or suggesting any employee 
or applicant take a lie-detector test. An employer may not refer to 
the results of any such test, nor mayan employer take adverse em
ployment action against any employee or applicant who refuses, 
fails, files a complaint, testifies, or exercises any right granted 
under the Act. 

The Secretary of Labor shall prepare and distribute a notice set
ting forth the rights and remedies of the Act, and employers must 
post such notices where customary. 

The Secretary shall issue all necessary rules and regulations to 
carry out the Act, cooperate with federal, state and local agencies 
as well as other parties in effectuating the purposes of the Act. The 
Secretary shall also make all necessary investigations and inspec
tions and require the keeping of records necessary for enforcing the 
Act. The Secretary shall have subpoena power for hearings and in
vestigations under the Act. 

An employer violating the Act is subject to civil penalty of up to 
$100 for each day of violation of the notice section, and up to 
$10,000 for violation of any- other section. The Secretary may bring 
an action in federal district court to restrain violations of the Act. 

An employer violating the Act also is liable to employees and ap
plicants for appropriate legal and equitable relief in a federal or 
state court of competent jurisdicti::m, and the court may award the 
prevailing party reasonble costs, including attorney's fees. 

Federal, state and local employers are not covered by the provi
sions of the Act, nor are private contractors to the Department of 
Defense, Department of Energy, National Security Agency, Central 
Intelligence Agency, and Federal Bureau of Investigation who are 
subject to intelligence or counterintelligence investigations regard
ing classified information and national security. 

Polygraph examinations conducted by an employer as part of an 
ongoing investigation of an economic loss or injury are not prohib
ited by the Act, if certain prerequisites are met and careful stand
ards followed. An employer may request an employee submit to an 
examination as part of an ongoing investigation of a specific eco
nomic loss when the employee had access to the property under in
vestigation, the employer has a reasonable suspicion that the em
ployee was involved in the incident, and the employer files a police 
report, insurance claim, report to a regulatory agency, or signs a 
statement detailing the specific loss, access, and describing the 
basis of the employer's reasonable suspicion that the employee was 
involved. 

Once an employer has met these prerequisites and a request to 
submit to a polygraph examination would not violate state or local 
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law or any negotiated collective bargaining agreement, an employ
er may make such a request. No adverse employment action can be 
taken based on an analysis of polygraph test results or refusal to 
-take such a test without additional supporting evidence. This prohi
bition does not preclude the use of confessions or statements made 
during the examination. The evidence required as a prerequisite to 
requesting a test may constitute the additional supporting evidence 
necessary for adverse employment action. 

The employee must be provided with reasonable notice as to 
when and where the examination would take place, have opportu
nity to consult with counselor an employee representative before 
each phase of the test, not be subjected to harassing interrogation 
technique, be informed of the nature and characteristics of the test 
and the instrument, be informed of any observation or recording of 
the test which is being utilized, and both the employer and the em
ployee have the right with the other's knowledge to record the 
entire proceeding. The employee must also be read and sign a 
statement informing the employee the test is not required as a con
dition of continuing employment, that any statements made during 
the examination may serve as additional supporting evidence re
quired for adverse employment action, of the limitations imposed 
under this section, of the employee's rights and remedies if the act 
is violated, and of the rights and remedies of the employer. The 
employee also shall be provided with an opportunity to review all 
questions which will be asked during the actual test, and be in
formed of the right to terminate the test at any time. 

During the test, the employee may not be asked any questions 
dealing with religious beliefs or affiliations, racial matters, sexual 
behavior, political beliefs and affiliations, beliefs, or opinions re
garding unions or labor organizations. The employee may: termi
nate the test at any time; not be asked any questions not reviewed 
in writing before the test; not be asked any technical questions de
signed to be degrading or needlessly intrusive; and not be subjected 
to a test when there is written evidence by a physician that the 
employee is suffering from a condition that might cause abnormal 
responses during the test. No test shall be less than 90 minutes in 
length, and no examiner may conduct more than five tests in one 
day. 

Before any adverse employment action, the employee must be 
further interviewed on the basis of the test results, provided a writ
ten copy of any opinion or conclusion rendered as a result of the 
test, and a copy of the questions asked during the test along with 
the corresponding charted responses. 

The examiner must meet minimal standards of conduct, compe
tency, bonding, instrumentation, training, and recordkeeping. The 
information disclosed during an examination may not be disclosed 
to anyone other than the employee or the employee's designee, the 
employer requesting the test, government agencies authorized to 
conduct such tests or any other person as required by law who ob
tains a warrant to obtain such information. 

The Act shall not preempt any provision of state or local law or 
negotiated collective bargaining agreement which is more restric
tive with respect to lie detector tests. The Act shall become effec
tive six months from the date of enactment. The Secretary of Labor 
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shall issue the necessary and appropriate rules and regulations 
within 120 days of date of enactment. 

III. BACKGROUND AND NEED FOR THE LEGISLATION 

A. INTRODUCTION 

The last decade has witnessed an explosive growth in "lie-detec
tor" tests, particularly the polygraph test. Today over two million 
polygraph tests are administered annually. While the polygraph 
was originally developed as an adjunct to criminal investigations 
within the law enforcement community, the vast majority of tests 
today are used as a screening procedure in private sector employ
ment. These screening tests, either preemployment or random post
employment, account for much of the recent increase in testing of 
employees, despite the growing consensus of the scientific commu
nity about the lack of scientific validity of these examinations. Tes
timony provided to the Committee by the American Medical Asso
ciation concluded that the polygraph can provide evidence of decep
tion or honesty in a percentage of people that is statistically only 
somewhat better than chance. Another witness calculated that a 
minimum of 400,000 honest workers are wrongfully labeled decep
tive, and suffer adverse employment consequences each year. 

B. ORIGIN AND NATURE OF THE TESTS 

In 1895, an Italian criminologist first claimed lies could be de
tected through changes in a suspect's blood pressure. By the mid-
1920's the basic components of the polygraph had been assembled 
and that technology remains essentially unchanged. 

The stan.dard polygraph has three components. First, a sphygmo
graph, wrapped around the upper arm, records changes in blood 
pressure. Second, two pneumograph tubes attached around the 
upper and lower chest record changes in. respiration patterns. 
Third, two electrodes are attached to the index and second finger of 
one hand and record changes in the electrical conductivity, as 
measure by perspiration, of the skin. 

Each of these instruments is connected to a pen register, and the 
physiological changes are recorded simultaneously on a chart. It is 
the analysis of this chart from which the examiner forms an opin
ion of honesty or dishonesty, an opinion drawn from the relative 
changes in these physiological responses to questions asked during 
the examination. 

There is little debate over the ability of these components of the 
polygraph instrument to accurately register these physiological 
changes. But there is no evidence to support that these physiologi
cal changes recorded during an examination are unique to decep
tion. Anger, fear, anxiety, surprise, shame, embarrassment and re
sentment are some of the psychological states which can cause 
identical changes. At best, the polygraph can claim to measure 
changes indicative of stress; but neither the machine nor the exam
iner can distinguish whether deception or another state of mind 
caused the stressed response with an acceptable degree of 
certainty. 
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Despite the popular perception that the machine is a "lie-detec
tor," most experts agree that it is not. In addition to the charted 
responses, most examiners base their conclusion on the conduct of 
the examinee, the natural inclinations of' the examiner, and on 
statements made during the examination. Confessions made during 
the examination are what many examiners claim as proof of the 
machine's validity. Many of the experts agree that fear of the ma
chine is an essential element necessary to obtain confessions. One 
noted examiner claimed the polygraph to be "the best confession
getter since the cattle-prod." But it is this intentional use of fear 
and intimidation which disturbs many of the opponents of the test. 

Private sector examination techniques 
Most private sector pre-employment examinations utilize a series 

of relevant-irrelevant questions. A person is asked a series of ques
tions which contain relevant information about the subject matter 
being tested, which are interspersed among a series of neutral 
questions. If the physiological reactions are stronger to the rele
vant questions than to the neutral ones, the person is diagnosed as 
being deceptive. Conversely, a lack of difference is considered to be 
an indication of truthfulness. 

A second method, the control question technique, is the kind of 
test most generally used in criminal investigations or in instances 
which involve a reportable offense. Here, the control questions are 
deliberately vague, cover a long period of time and involve acts 
which almost everyone has committed at some time in his or her 
life. The purpose of this kind of exam is to force an individual to be 
more concerned with the control questions than with the relevant 
ones so that the latter will generate a physiological response. The 
questions are developed, reviewed and refined with the person 
taking the exam during a lengthy pretest interview. 

The results of a control question test are evaluated by a numeri
cal scoring system. If the reactions are stronger to the relevant 
questions, the individual is diagnosed as being deceptive. Converse
ly, stronger reactions to control questions are considered indicative 
of truthfulness. 

While the available literature is more supportive of the control 
question technique than the relevant-irrelevant method, the former 
is not without its significant problems. Most notably, with a control 
question technique exam, the inevitable errors are almost always 
false positive findings. In such cases, an innocent examinee tests 
positive and is determined by the examiner to be deceptive, despite 
the fact that the examinee is actually telling the truth. It has been 
determined that even assuming an extraordinary 95% degree of ac
curacy with such t~sts, in every population of 1,000 examinees, 47 
innocent people will be labeled guilty even though they are in fact 
innocent. 

Unlike the control question test, which is based upon a specific 
issue or fact situation, the relevant-irrelevant test tends to be 
vague and broad, because the examiner is seeking to determine 
what an employee or prospective employee may do in the futUre. 
Also, these examinations are usually much shorter in duration 
than control question tests, and most experts agree that both fac-
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tors significantly undercut the potential accuracy of the examina
tion. 

The Committee received no reports which indicated that the rele
vant-irrelevant test is an accurate indicator of deception. Instead, 
the existing data raises serious doubts about the validity of such 
tests. Commenting on this fact, the Office of Technology Assess
ment (OTA) stated in a report published in 1983 that "there is very 
little research or scientific evidence to establish polygraph test va
lidity in large-scale screening as part of unauthorized disclosure in
vestigations, or in personnel security screening situations, whether 
they be pre-employment, preclearance, periodic or aperiodic, 
random, or 'dragnet'." (Scientific Validity of Polygraph Testing: A 
Research Review and Evaluation-A Technical Memorandum, 
Washington, D.C.: U.s. Congress, Office of Technology Assessment, 
OTA-TM-H-15, November 1983, p. 102.) 

Mr. F. Lee Bailey, a polygraph advocate of some renown, was 
asked during the Committee's hearing last Congress if the typical 
exam in the workplace, which is often no more than 15 minutes 
long, satisfied the requirements of a proper polygraph examination. 
Mr. Bailey replied that these exams were not polygraph tests, that 
to call them such was a misnomer. He went on to state that the 
questions in these short tests tend to be shotgun and provoke re
sponses, the accuracy of which are beyond the examiner's ability to 
determine. In his view, a complete, responsible, expert polygraph 
exam would take a minimum of several hours to complete. 

C. STATE AND FEDERAL RESPONSES 

State regulation 
The large increase in the use of polygraph tests in the private 

sector, and the resulting abuses and complaints have occurred de
spite an increase in restriction and regulation at the state level. 
Currently, nine states have no laws governing any aspect of em
ployment polygraph testing, twelve states and the District of Co
lumbia have laws which prohibit most private employers from re
quiring or requesting that a polygraph test be taken as a condition 
of employment, ten states prohibit most private employers from re
quiring an examination but allow employers to request such an 
exam, and the remaining states have enacted laws which either li
cense polygraph examiners or regulate the use of polygraph exami
nations, and in some instances do both. The statutes and regula
tions in the states that allow polygraph examinations vary widely 
regarding the questions that may be asked, the rights of the em
ployees who are tested, and the kind of training required for licens
ing. 

Given the absence of uniform standards, it has been easy for em
ployers and examiners to circumvent state restrictions. For exam
ple, applicants for work in a state which prohibits polygraph test
ing have been asked to submit to polygraph tests in a neighboring 
state that has more lenient standards. This is especially true in 
large metropolitan areas which have common borders with one or 
more states. 

Furthermore, because of the variety of laws that exists, employ
ees are often confused or ignorant as to the rights they may enjoy 
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in any given jurisdiction. For example, an applicant or employee of .. J 

a company in the District of Columbia could not be asked to take a 
polygraph examination. If that same employee was "hired" In or 
"transferred" to a Virginia branch of the same chain, he or she 
could be fired for refusing an order or request to take an examina-
tion. 

In Maryland, where an employee cannot be required to take an 
examination and there are no licensing requirements for polygraph 
examiners, the same employee could be asked questions which are 
prohibited in Virginia. These widely disparate circumstances could 
occur under existing state law at branch offices of the same busi
ness, and these branches could be within a ten-mile radius of one 
another. 

The Committee heard testimony from an employer who operates 
in both Maryland and Virginia, who proudly stated they had never 
been found to violate the Maryland statute. Yet present at the 
hearing was a Maryland applicant to that employer who stated 
that upon applying as a saleman he was told he needed to take a 
polygraph. He declined, and was told he would be assigned to one 
of their Virginia stores where he would have to take the test. He 
took the test in Maryland with an examiner from Virginia. 

Federal regulation 
Under current law, there is no federal regulation of polygraph 

testing in the private sector except for those few employers who 
are involved in national security. Those regulations which do exit 
are extremely stringent and bear little resemblance, if any, to state 
regulation on polygraph testing. 

The Department of Defense regulations have strict requirements 
on the qualifications of the examiners, the limited kinds of ques
tions, and are used as a supplement to other forms of investigation, 
not as a substitute. All examinations are voluntary, and no one 
who refuses or fails can be fired. In fact, the regulations explicitly 
state they must be retained at equal pay and grade. Many of the 
provisions of S. 1904 are drawn from these regulations, although in 
most respects S. 1904 is less stringent. 

Federal legislation 
The private sector use and abuse of polygraphs has received con

gressional scrutiny since the mid 1960's. From the 93rd Congress 
through the 100th, almost 50 bills have been introduced to ban, re
strict, or regulate this employment practice. 

In the 99th Congress, the House of Representatives passed H.R. 
1524, introduced by Representative Pat Williams. H.R. 1524 banned 
all uses for the polygraph in the private-sector, but exempted five 
industries from the ban. 

S. 1815, introduced by Senator Orrin Hatch and Edward Kenne
dy was reported out of the Labor and Human Resources Commit
tee. S. 1815 was also a total ban on private-sector testing, but con
tained no industry exemptions. The 99th Congress expired before 
the Senate could act on the reported legislation. 

In the 100th Congress, the House of Representatives again passed 
a private-sector ban introduced by Representative Pat Williams 
(H.R. 1212), 254-158 on November 4, 1987. Two industries were 
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exempt from the ban. On December 1, 1987, Senators Kennedy, 
Hatch and ten other members of the Labor and Human Resources 
Committee introduced S. 1904. S. 1904 distinguishes between the 
type of test and their correlative validity, not between the type of 
industry in which it is used. S. 1904 bans the test where the evi
dence indicates a lack of validity to the procedure, and carefully 
regulates the test where the evidence indicates some validity. This 
balanced approach in S. 1904 has received widespread support from 
labor, civil liberties, and business groups. 

Polygraph users which endorsed and support S. 1904 but opposed 
H.R. 1212 include: the American Association of Railroads; the 
American Bankers Association; the National Association of Con
venience Stores; the National Grocer's Association; the National 
Mass Retailers Institute; the National Restaurant Association; the 
National Retail Merchant's Association; and the Securities Indus
try Association. 

IV. HEARING 

The Committee on Labor and Human Resources held a public 
hearing on June 19, 1987 on polygraphs in the workplace. The fol
lowing persons and organizations appeared as witnesses and pre
sented oral and written testimony: 

The Honorable Robert Abrams, Attorney General, State of 
New York; 

Mr. Ernest DuB ester, Legislative Representative, AFL-CIO; 
Dr. John S. Beary III, representing the American Medical 

Association; 
Mr. William J. Scheve .Jr., President, American Polygraph 

Association; 
Mr. William Zierden, Vice-President of Circuit City Stores, 

on behalf of the U.S. Chamber of Commerce; 
Mr. Richard C. Sullivan, Vice-President Consolidated Rail 

Corporation, on behalf of the American Association of Rail
roads. 

The following persons and organizations provided written testi-
mony for the record: 

Mr. Stewart Acuff, Georgia State Employee Association; 
American Pharmaceutical Association; 
Mr. Thomas J. Donohue, President, American Trucking As

sociations; 
Ms. J'udy Goldberg, Legislative Representative, American 

Civil Liberties Union; 
International Brotherhood of Electrical Workers; 
Multi-Housing Laundry Association; 
National Association of Showroom Merchandisers; 
Floyd S. Perlman; 
Securities Industry Association; 
Mr. Donald T. Wilson, National Tire Dealers and Retreaders 

Association, Inc.; 
Mr. William H. Wynn, International President, United Food 

and Commercial Workers and Mr. Robert F. Harbrant, Presi
dent, Food & Allied Service Trades Department, AFL-CIO. 
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V. COMMITTEE VIEWS 

The Committee found the reliance placed upon the polygraph 
machine by private sector employers making employment deci
sions, in most situations, is misplaced and unwarranted. This is 
particularly true in the situations involving preemployment and 
random testing, where there is no scientific evidence of reliability, 
according to all the credible evidence presented to the Committee. 
The Committee found no credible study validating the accuracy of 
the typical examination being given in the private sector. The data 
suggests that 70% of tests administered are preemployment, an
other 15% of tests are post-employment random, and only 15% in
volve polygraph examinations as part of an investigation of a spe
cific incident relating to the employer. Only in this last category 
did the Committee find some evidence of validity. 

The Committee also found that many employers and polygraph 
examiners abuse and manipulate the examination process, and fre
quently use inaccurate or unfounded results to justify employment 
decisions which otherwise would be suspect. While this abuse is not 
true of all employers or examiners, it is sufficiently widespread to 
warrant congressional action. Employees and applicants are being 
unjustly terminated or denied employment not due to their own 
shortcomings but due to the intentional and unintentional misuse 
of the polygraph exam and due to the inherent inaccuracies of the 
most common testing processes. 

The Committee also found the current patchwork quilt of state 
laws and regulations is incapable of curtailing abuse, and is fre
quently circumvented. State prohibitions and regulations often are 
not enforced, violators often go unpunished, and many victims of 
the current practices either have no adequate remedy or are un
aware of their rights and remedies. 

The Committee also found that businesses in states which have 
banned polygraphs entirely suffer no apparent disadvantage com
pared to their counterparts in states where testing is utilized. The 
Committee was presented with no evidence that losses due to em
ployees was any higher in states with a total ban, compared to 
states in which testing is a common employment practice. 

It is the Committee view that lie detector examinations with 
little or no evidence of validity should be totally prohibited, and 
those tests involving a specific incident, where there is some evi
dence of validity, should not be prohibited, but subject to careful 
restrictions and conditions upon their use. Such a legislative 
remedy is not only permissible under the Constitution, but consist
ent with the traditional role exercised by Congress over the last 
fifty years to protect the working men and women in this country. 

The Committee found that business users of the polygraph made 
two plausible arguments in its favor. They claimed the threat of 
the examination acts as a deterrent to employees, and that the test 
can be useful in letting innocent employees "clear" themselves of 
wrongful accusations. Both uses are permissible under the provi
sions of S. 1904. Under the provisions of section 7(d), the threat of 
examination is present when there has been an incident of econom
ic loss to the employer, and if such threat is a deterrent, it is pre
served under the bill. Also under section 7(d), if the employer has a 
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reasonable suspICIOn an employee with access was involved in a 
specific incident of economic loss or injury to the employer, the em
ployer may ask the employee to take a polygraph test. If the em
ployee wishes to "clear" him or herself, that option is still avail
able, although the data on false-positives of innocents wrongfully 
labeled deceptive suggest even in these circumstances the error 
rate is sufficiently high to warrant the further prohibition that em
ployers not take adverse employment action based on the analysis 
of test results without additional supporting evidence. 

The Committee intends the definition of lie detector to be broad, 
so as to encompass known devices marketed as possessing the ca
pacity to distinguish honesty from dishonesty, as well as devices 
which might be marketed in the future as purported "lie detec
tors". S. 1904 totally bans use of all such devices by employers 
upon employees and prospective employees, and the limited specific 
incident exemption contained in section 7(d) is only for polygraph 
examinations, where there is some evidence of validity. This defini
tional distinction is not intended to be construed as encouragement 
or endorsement of such testing in employment by the Committee. 
Instead, the limited exemption for specific incident polygraph ex
amination is a recognition that there is some evidence of validity 
in these limited circumstances, and a total ban is not warranted by 
existing scientific evidence. 

The Committee does not intend this broad definition of lie detec
tors to be misconstrued so as to include medical tests used to deter
mine the presence or absence of controlled substances or alcohol in 
bodily fluids. While these tests are "chemical" tests, they are not 
"lie detectors", and they are not addressed by this legislation. Like
wise, while a telephone is a "mechanical" instrument and can be 
used to check information provided by an applicant or employee, it 
is an instrument of communication, not a "lie detector"; obviously 
its use is not addressed by this legislation. 

While the Committee heard concerns raised about written psy
chological preemployment tests used by some employers, there 
have been few complaints about such tests, and little evidence of 
abuse . .such tests are not addressed by this legislation. 

Exemptions 
Section 7(a) provides the legislation does not apply in situations 

where a government is the employer, primarily because the Consti
tution does. Increasingly state and federal courts are finding the 
use of lie detectors on government employees violative of constitu
tional protections, which do not apply to private employees. For ex
ample, a recent unanimous Texas Supreme Court decision found a 
state agency's use of the polygraph "impermissibly violates privacy 
rights" protected by the constitution, pI.'otection which should yield 
only when the state can demonstrate that the intrusion is "reason
ably warranted for the achievement of a compelling governmental 
objective that can only he achieved by no less intrusive, more rea
sonable means." (Texas St(l,te Employees Union v. Texas Depart
ment of Mental Health and Retardation, 31 Texas Supreme Court 
Journal 33 (October 28, 1987». Such constitutional protections for 
public employ€es are not available to private employees, and the 
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Committee found the overwhelming evidence of abuse in the pri
vate sector. 

Sections 7 (b) and (c) provide the legislation does not apply to 
contractors to several agencies who are subject to intelligence and 
counterintelligence investigations. The Committee found the ex
emption justified by the compelling governmental interest in na
tional security, and further found that the regulations under which 
such examinations are administered to be extremely stringent, pro
tective of the examinees, and the test results are only one part of 
an in-depth investigation, never relied on without corroborative 
evidence. These regulations are sufficiently protective of individ
uals that they form the basis for the provisions in section 8 of 
S. 1904, although in most instances the provisions in the Department 
of Defense reguJations are more restrictive than those contained 
within section 8 of S. 1904. 

Section 7(d) provides that private employers are not prohibited 
from requesting a polygraph examination when there has been a 
specific incident of economic loss or injury to the employer's busi
ness, and the predicate conditions are met. The rationale for this 
limited exemption is based on the fact that there is some scientific 
evidence of validity in this narrow use of the polygraph examina
tion. This evidence, coupled with the other safeguards in the bill, 
should dramatically reduce the number of tests administered as 
well as the number of abuses. 

The Committee intends the requirement in section 7(d)(1) of a 
specific economic loss or injury to the employer's business be nar
rowly construed. But there are specific incidents, such as check
kiting, money laundering, or the misappropriation of inside or con
fidential information which might actually result in gain to the 
employer in the short term, yet are specific incidents of employees 
which the employer should vigorously investigate. These types of 
incidents meet the requisite "injury" standard even though result
ing in short-term gain, and an employer may request a polygraph 
examination for these types of specific incidents. Similarly, such in
stances as theft from property managed by an employer would 
meet the requisite standard. . 

The reference to "property" in section 7(d)(2) is to be specific 
property, but the Committee intends it to include such things of 
value as security codes and computer information. 

The Committee intends that the term "reasonable suspicion" as 
employed in section 7(d)(3) refers to some observable articulable 
basis in fact in addition to the requirements set out in 7(d)(1) and 
(7)(d)(2) indicating the employee was involved in the incident or ac
tivity under investigation. This could include but is not limited to 
such factors as the demeanor of the employee, the totality of the 
circumstances surrounding his or her access to the property that is 
the subject of the investigation, and discrepancies of fact which 
arise during the course of the investigation. 

It is the Committee view that S. 1904 as a whole, combining the 
prohibitions of the least accurate tests with the safeguards, rights, 
and remedies applicable to the specific incident tests not prohibit
ed, will greatly reduce the loss of employment opportunity due to 
the current widespread use of lie detectors. While the standards 
contained in this legislation are not as stringent as those afforded 

.. 
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criminal suspects in our system of jurisprudence, they are far supe
rior to the current employment framework, long overdue, and 
strike an appropriate balance between the interests of employees 
and the interestR of employers. 

VI. COST ESTIMATES 

Hon. EDWARD M. KENNEDY, 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, February 3, 1988. 

Chairman, Committee on Labor and Human Resources, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre
pared the attached cost estimate for S. 1904, the Polygraph Protec
tion Act of 1987, as ordered reported by the Senate Committee on 
Labor and Human Resources on February 3, 1988. 

If you wish further details on this estimate, we will be pleased to 
provide them. 

Sincerely, 
JAMES L. BLUM, 

Acting Director. 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

1. Bill number: S. 1904. 
2. Bill title: Polygraph Protection Act of 1987. 
3. Bill status: As ordered reported by the Senate Committee on 

Labor and Human Resources on February 3, 1988. 
4. Bill purpose: To strictly limit the use of lie detector examina

tions by employers involved in or affecting interstate commerce. 
5. Estimated cost to the Federal Government: 

[By fiscal years, in millions of dollars] 

1988 1989 1990 1991 1992 1993 

Estimated authorization level .................................................................. . 1 ............................................................................ .. 
Estimated outlays ................................................................................... .. 1 ............................................................................ .. 

Costs of this bill would fall within Function 600. 
Basis of estimate: S. 1904 establishes new guidelines covering the 

use of lie detector examinations in the workplace. The bill would 
require the Department of Labor to notify all employers of these 
guidelines on the use of polygraph testing. Based on Internal Reve
nue Service Costs for notifying the,D.5 million employers of 
changes in the tax code, we estimate that enactment of this bill 
would increase costs at the Department of Labor by $1 million in 
fiscal year 1988, 

While passage of this bill might lead to increased workload due 
to increased complaint investigations for the Wage and Hour Divi
sion within the Employment Standards Administration in the De
partment of Labor, we have no basis for estimating the magnitude 
of this increase. 
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6. Estimated cost to State and local government: We estimate 
that passage of S. 1904 would have no impact on the budgets of 
state and local governments. 

7. Estimate comparison: None. 
8. Previous CBO estimate: None. 
9. Estimate prepared by: Michael Pogue. 
10. Estimate approved by: C.G. Nuckols (for James L. Blum, As

sistant Director for Budget Analysis). 

V1I.REGULATORyIMPACT 

In accordance with paragraph n(b) of Rule XXVI of the Stand
ing Rules of the Senate, the following statement of the regulatory 
impact of S. 1904 is made: 

A. ESTIMATED NUMBER OF INDIVIDUALS AND BUSINESSES REGULATED 
AND THEIR GROUPS OR .CLASSIFICATIONS 

Ie is estimated that S. 1904 would regulate nearly every private 
business, their employees and job applicants. This number is ap
proximately 5.7 million businesses and 94 million employees and 
job applicants. Those not regulated would be public sector employ
ees and employees of DOD, DOE, NSA, CIA and FBI contractors 
with access to classified information and subject to counterintelli
gence investigations. 

B. ECONOMIC IMPACT OF THE INDIVIDUALS, CONSUMERS, AND 
BUSINESSES AFFECTED 

The bill would reduce the denial of employment opportunity due 
to erroneous test results. Estimates provided the Committee varied 
widely, but probably between 100,000 and 300,000 fewer individuals 
will be wrongfully denied employment opportunities solely due to 
the inaccuracy of the testing procedures. The Committee found no 
evidence that business losses were greater in states where the test 
is widely used compared to states in which the test is already 
banned, nor any related difference in consumer prices between 
these two classifications of states. Therefore the impact on consum
ers will be negligible. Businesses currently using the tests prohibit
ed under the bill will have to find alternative screening criteria. 
Since some of the available alternatives are more expensive and 
some less expensive, the economic impact on the affected business
es will vary depending on the alternative selected by the business. 

C. IMPACT OF THE ACT ON PERSONAL PRIVACY 

The bill would eliminate the invasion of privacy inherent in the 
preemployment and random tests by prohibiting these tests entire
ly. The bill also affords privacy protections to the employees sub
ject to tests not prohibited by this bill by proscribing certain classes 
of irrelevant personal questions. 

D. ADDITIONAL PAPERWORK, TIME AND cos'rs 

The bill would result in some additional paperwork, time and 
costs to the Department of Labor, which would be entrusted with 
implementation and enforcement of this Act. Additional paperwork 
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and recordkeeping would be required under the Act for employers 
who meet the requirements of section 7(d) and who choose to con
duct specific-incident tests. 

VIII. SECTION-By-SECTION ANALYSIS 

SECTION l-SHORT TITLE 

Under section 1, the short title of S. 1904 is the Polygraph Pro
tection Act of 1987. 

SECTION 2-DEFINITIONS 

Section 2(1) defines "commerce" by referencing the definition of 
commerce in section 3(b) of the Fair Labor Standards Act of 1938, 
i.e. "trade, commerce, transportation, transmission, or communica
tion among the several states or between the states and any place 
outside thereof". 

Section 2(2) defmes "employer" to include any person acting di
rectly or indirectly in the interest of an employer in relation to an 
employee or prospective employee. 

Section 2(3) defines "lie-detector" to include any examination in
volving the use of any polygraph, deceptograph, voice stress analyz
er, psychological stress evaluator or any similar device, whether 
mechanical, electrical, or chemical, used for the purpose of render
ing a diagnostic opinion regarding honesty or dishonesty. 

Section 2(4) defmes "polygraph" as an instrument which records 
continuously, visually, permanently, and simultaneously changes 
in the cardiovascular, respiratory, and electrodermal patterns as 
minimum instrumentation standards. 

Section 2(5) defines relevant question as any lie detector question 
that pertains directly to the matter under investigation with re
spect to which the examinee is being tested. 

Section 2(6) defines "Secretary" as the Secretary of Labor. 
Section 2(7) defines "technical question" as any control, sympto

matic or neutral question that although not relevant, is designed to 
be used as a measure against which relevant responses may be 
measured. 

SECTION 3-PROHIBITION ON LIE DETECTOR USE 

Section 3 provides that except as provided in section 7, no em
ployer may require, request, suggest, or cause any employee or ap
plicant t.Q take or submit to any lie detector. No employer may 
refer to the results of any such test, nor mayan employer dis
charge, dismiss, discipline, deny employment or promotion to any 
employee or applicant, nor threaten any such action against
anyone who refuses, fails, or exercises rights granted under the 
Act. Protected activities include the filing of a complaint or cause 
of action, testifying in such a proceeding, or the exercise of any 
right under the Act by the employee or on behalf of another 
person. 

SECTION 4--NOTICE OF PROTECTION 

Section 4 provides that the Secretary shall prepare, print and 
distribute a notice summarizing protections provided by the Act. 
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Each employer must post and maintain the notice in the place 
where such notices to employees are customarily posted. 

SECTION 5-AUTHORITY OF THE SECRETARY 

Section 5 authorizes the Secretary of Labor to issue all rules and 
regulations necessary to carry out the Act. The Secretary is also 
authorized to cooperate with and furnish technical assistance to 
other federal, state and local agencies, labor organizations, and em
ployment agencies, and to make inspections, investigations, and re
quire recordkeeping necessary for the administration of the Act. 
The Secretary shall have subpoena power for any hearing or inves
tigation, as provided in 15 U.S.C 49 and 50. 

SECTION 6-ENFORCEMENT PROVISIONS 

Section 6(a) provides for civil penalties of up $100 per day for vio
lation of the section 4 notice requirements, and up to $10,000 civil 
penalty violations of any other provision of the Act. In determining 
the amount of the penalty, the Secretary shall take into account 
the previous record of the violator, and the gravity of the offense. 
Civil penalties shall be collected in the same manner as subsections 
(b) through (e) section 503 of the Migrant and Seasonal Agricultur
al Worker Protection Act. 

Section 6(b) grants the Secretary authority to bring an action in 
federal district court to restrain violations of the Act. 

Section 6(c) provides for private civil actions by employees or ap
plicants against employers who violate the Act, for appropriate 
legal or equitable relief in any federal or state court of competent 
jurisdiction. The court has the discretion to award costs and attor
ney's fees to the prevailing party in such an action. 

Section 6(d) prohibits waiver of the rights and procedures grant
ed under the Act, except as part of an agreement signed by the 
parties settling a pending action or complaint. 

SECTION 7 -EXEMPTIONS 

Section 7(a) provides that the Act does not apply to the United 
States Government, state or local governments or political subdivi
sions thereof. 

Section 7(b)(1) provides that the Act does not prohibit counterin
telligence tests to contractors of the Defense Department or the De
partment of Energy in connection with atomic ,energy defense ac
tivities. 

Section 7(b)(2) provides that the Act does not prohibit tests in 
connection with intelligence or counterintelligence investigations 
conducted by the National Security Agency or the Central Intelli
gence Agency upon applicants, individuals employed by or assigned 
to those agencies, experts, consultants, or th'eir employees under 
contract to those agencies, or individuals with access to sensitive 
cryptologic information for these agencies. 

Section 7(c) provides that the Act does not prohibit tests as part 
of a counterintelligence function of any employee of a contractor to 
the Federal Bureau of Investigation. 

Section 7(d) provides that the Act does not prohibit an employer, 
subject to the provisions of Section 8, from requesting an employee 
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to submit to a provision test when it is administered as part of an 
ongoing investigation involving economic loss or injury to the em
ployee's business. The employee must have had access to the prop
erty which is the subject of the investigation, and the employer 
must have a reasonable suspicion that the employee was involved 
in the incident or activity. The employer also must have filed a 
report of the incident to the appropriate law enforcement agency, 
an insurance claim (except in the case of a self-insured employer), 
a report to an appropriate government agency, or executed a 
signed statement setting forth with particularity the specific inci
dent being investigated which is available to the employee upon re
quest, and is retained by the employer for at least three years. 
Such statement shall at a minimum contain an identification of 
the specific economic loss or injury, a statement that the employee 
had access to that property, and a statement describing the basis 
for the employers' reasonable suspicion that the employee was in
volved in the incident or activity under investigation. 

SECTION 8-RESTRICTIONS ON USE OF EXEMPTIONS 

Section 8(a) provides that the limited exemption under 7(d) shall 
not diminish an employer's obligation to comply with applicable 
state and local law and any negotiated collective bargaining agree
ment that limits or prohibits the use of lie detector tests on em
ployees. 

Section 8(b) provides the limited exemption shall not apply if an 
employee is discharged, dismissed, disciplined or discriminated 
against in any manner on the basis of an analysis of test results or 
the refusal to take the test, without additional supporting evidence. 
The evidence required by section 7(d) to request the test may serve 
as the requisite additional supporting evidence. 

Section 8(c) further provides that the limited exemption shall not 
apply unless certain rights of the examinee are complied with. 

Section 8(c)(1) provides that during the pre-test phase, the pro
spective examinee is provided reasonable notice of the date, time 
and location of the test, and of the right of the examinee to obtain 
and consult with legal counselor an employee representative 
before each phase of the test. The examinee shall not be subjected 
to harassing interrogation technique, and shall be informed of the 
nature and characteristics of the test and instrument. The examin
ee shall also be informed as to whether the testing area contains a 
two-way mirror, camera, or other observation device, whether any 
other device for recording or monitoring the conversation will be 
used, and that both the employer and the examinee have a right to 
record the test with the other party's knowledge. The examinee 
shall also be read and sign a statement informing the examinee: 
that the test cannot be required as a condition of continued em
ployment, although a refusal to take such a test may result in ad
verse employment action if the employer has satisfied all other 
provisions of the Act; that any statement made during the test may 
constitute additional supporting evidence for the purposes of ad
verse employment action; of the limitation imposed under this sec
tion; of the legal rights and remedies available if the test if not 
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conducted in accordance with the Act; and the legal rights and 
remedies of the employer. 

Section 8(c)(2) provides that during the actual testing phase, the 
examinee shall not be asked any questions by the examiner con
cerning religion, racial matters, politics, sexual behavior, or labor 
organizations. The examinee shall be permitted to terminate the 
test at any time. The examiner shall not ask any question that was 
not presented in writing for review prior to the test, nor ask any 
technical questions designed to degrade or needlessly intrude on 
the examinee. The examiner may not conduct a test where there is 
written evidence by a physician that the examinee is suffering 
from a medical or psychological condition or undergoing treatment 
that might cause abnormal responses during the test. The examin
er may not conduct more than ±lve tests per day, nor may any ex
amination be less than 90 minutes in duration . 

Section 8(c)(3) provides that before any adverse employment 
action, the employer must further interview the examinee on the 
basis of the results of the test, and provide the examinee with a 
written copy of the opinion or conclusion rendered as a result of 
the test, as well as a copy of the questions asked during the test 
along with the corresponding charted responses. 

Sections 8(d) provides that the limited exemption shall not apply 
unles:;; the examiner meets certain requirements. These include re
quirements that the examiner be at least 21 years of age, has com
plied with all required laws and regulations of the state in which 
the test is to be conducted, has successfully completed a formal 
training course regarding the use of polygraph tests approved by 
the state in which the test is to be conducted or by the Secretary, 
and has successfully completed an intemGhip of not less than six 
months duration under the direct supel"'iision of an examiner who 
has met the requirements of this sectioll. 'I'he examiner must main
tai'l a minimum of a $50,000 bond or au equivalent amount of li
ability coverage, and must use an instrument which records certain 
physiological responses as minimum instrUI.l1entation standards. 
The examiner must base an opinion of deception on these physio
logical changes, and render any opinion or conclusion regarding 
honesty or dishonesty in writing and solely on th,s basis of th.e 
charts. Any written report shall not contain information other 
than admissions, information, case facts, and interpretation of the 
charts relevant to the purpose of the test, ann shall not include any 
recommendation concerning the e:;nployment of the examinee. The 
examiner must maintain all OpblOD2., reports, charts, lists and 
other records relating to the test f()r a minimum period of three 
years. 

Section 8(e) provides that t.he Sec,retary shall establish standards 
governing individuals who an' qualified to conduct polygraph tests 
in accordance with applicable state law. 

SEC'fION 9-DISCLOSURE OF INFORMATION 

Section 9 limits disclosure of information obtained during the ex
amination to the examinee or a person designated by the examin
ee, the employer who lawfully requested the test, or any person 
who obtains a warrant for such information from a court of compe-
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tent jurisdiction. The employer requesting the test under section 
7(d) may only disclose the test results to parties enumerated in this 
section. , ' 

SECTION 10-EFFECT ON STATE LAW , '~ 
• I ~ -

" " . 

Section 10 provides that this Act does not preempt any state or. .. ' :! 
local law or collective bargaining agreement that is more restric-
tive with respect to the lie detector tests than this Act. 

SECTION ll-EFFECTIVE DATE 

Section 10 provides that this Act becomes effective six months 
from date of enactment, and that the regulations to be issued by. 
the Secretary shall be issued no later than 120 days after date of . 
enactment. 

IX. CHANGES IN EXISTING LAW 

In accordance with paragraph 12 of Rule XXVI of the Standing 
Rules of the Senate, it is noted that S. 1904 is a free-standing bill 
and makes no changes in existing Federal law. 

X. COMMITTEE ACTION 

The Committee on Labor and Human Resources met on Febru
ary 3, 1988 to consider S. 1904, the Polygraph Protection Act of 
1987. 

The Committee considered and adopted an amendment in the 
nature of a substitute offered by Chairman Kennedy and Senator 
Hatch, by voice vote. 

The Committee considered a motion to favorably report the bill 
as amended by the substitute. By roll call vote of 13 to 3, the Com
mitte agreed to the motion. 

YEAS 

Kennedy 
Pell 
Metzenbaum 
Matsunaga 
Dodd 
Simon 
Harkin 
Adams 
Mikulski 
Hatch 
Stafford 
Weicker 
Humphrey 

NAYS 

Quayle 
Thurmond 
Cochran 



XI. MINORITY VIEWS 

MINORITY VIEWS OF MR. QUAYLE ON S. 1904, THE 
POLYGRAPH PROTECTION ACT OF 1987 

S. 1904, would set federal standards for use of the polygraph 
device by employers. I am opposed to this bill, not because I have 
any belief in the validity of the polygraph, but because it would 
create a new intrusion of Federal law into the employment rela
tionship. Up to now, Federal law has not regulated the employer's 
hiring and firing decision, except to prohibit unlawful discrimina
tion. 

Currently, labor-management agreements and state laws regu
late hiring and firing decisions. The states have passed volumes of 
laws regulating the employment process, both through specific en
actments against particular abuses and through statute and case 
law requirements of "just cause" for discharb.:l. 

I am somewhat surprised at the reasoning of the report of the 
majority which states: 

Employees and applicants are being unjustly terminated 
or denied employment not due to their own shortcomings 
but due to the intention and unintentional misuse of the 
polygraph exam and due to the inherent inaccuracies of 
the most common testing processes. 

This statement implies that even the most common testing proc
esses have inherent inaccuracies and leads me to believe that other 
tests will shortly be banned simply because they are imperfect. 

Further, the report states: 
While the Committee heard concerns raised about written 
psyschological preemployment tests used by some employ
ers, there have been few complaints about such tests, and 
little evidence of abuse. 

If this Committee considered federal legislation every time there 
were an abuse in hiring and firing practices, we would find our
selves obsessed with every detail of employment now subject to 
state regulation or collective bargaining decision. I also find it odd 
in the extreme that "psychological preemployment tests" are found 
to be nonabusive or reliable simply because the sponsors have not 
heard complaints about those tests. I am certain they could find 
statements enough, if they looked. 

Collective bargaining agreements are replete with clauses on 
these matters-including prohibitions and limitations on the use of 
the polygraph. For example, the Master Freight Agreement which 
the Teamsters have negotiated with trucking employers already 
permits the use of polygraphs in pre-employment screening, but 
not after the employee is hired. 

(56) 
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It is bad public policy for the federal government to enter this 
new arena. The rationale given for this legislation is that employ
ers make many unfair decisions based on the polygraph exam. I 
agree that the polygraph leads to many unfair decisions-but I do 
not agree that federal law is the answer to all mistakes that are 
made. If the polygraph is unfair, what about the personality test? 
What about the personal reaction which probably governs most 
hiring decisions? What about paper and pencil honesty tests? What 
about evaluations by psychologists? We will be closing our eyes to 
reality if we believe that federal supervision of the hiring and 
firing process will improve their quality. The fed.eral government 
makes mistakes just as often as the private sector. 

S. 1904 also crosses another new boundary-it requires federalli
censing of polygraphers. I hope I do not need to remind my col
leagues that currently the states license occupations whether it be 
the license of a surgeon or a barber. Proponents of this legislation 
have argued that abuses by polygraphers are so egregious that an 
overriding federal law is needed to ameliorate the shortcomings of 
state law. 

For example, the Washington Post recently ran a series of arti
cles on physicians in the State of Maryland who had been convict
ed of criminal offenses, but who nevertheless had not had their li
cense to practice medicine revoked. Does this clear abuse of the li
censing system and risk of public safety mean that the federal gov
ernment should establish licensing standards for physicians? 

S. 1904 contains an interesting double standard in the use of the 
polygraph. This bill is based on the conclusion that the polygraph 
is an unreliable device for screening employees and therefore, it 
should be banned for use by employers in the vast majority of 
cases-except where screening is important. 

Thus, certain government contractors are exempted from the 
provisions of the bill. For them, the polygraph is reliable, but the 
very same device, in the hands of the same polygrapher, is unreli
able for other employers with less important needs for screening. 
Consultants under contract to the Department of Defense, the Na
tional Security Agency, the Central Intelligence Agency or anyone 
who is "assigned to a space where ... information is produced, 
processed, or stored" for NSA or the CIA, may polygraph when 
they wish, and whomever they wish. Contractors for the FBI are 
exempted and may polygraph their employees at anytime during 
their career and for any reason. 

Why is the polygraph reliable for them, but not for Department 
of Transportation contractors supplying airport anti-terrorist and 
security services? Why is the polygraph device reliable for certain 
DOD contractors, but not for drug wholesalers and manufacturers? 

In conclusion, I believe that S. 1904 represents a valiant effort to 
eradicate the abuses associated with the polygraph test in the 
workplace. Unfortunately, good intentions are not enough to ac
complish this goal when coupled with a bill such as this. As I have 
pointed out, S. 1904 will merely compound the initial problem by 
further involving the federal government in an area best left to the 
private domain or as the continued prerogative of the States. 

DAN QUAYLE. 



MINORITY VIEWS OF MR. THURMOND ON THE POLYGRAPH 
PROTECTION ACT, S. 1904 

I know that many members of this body are concerned about the 
potential for polygraph abuse. Many have heard tragic stories 
about innocent employees who lost their jobs because they failed 
polygraph tests. There certainly is the possibility that examiners 
could use the tests to ask inappropriate or embarrassing questions 
to examinees. We don't want to see these things happen and, in 
fact, want to see such practices stopped when and if they do occur. 

However, the question I ask is whether the Congress of the 
United States is the appropriate legislative forum for addressing 
these questions. As I have said during meetings of the Senate 
Labor Committee, I strongly believe it is not. I believe that the 
Constitution of the United States clearly grants jurisdiction over 
this issue to the states. Moreover, the states have proven they are 
much better equipped to deal with the complexities of this issue 
and to develop the best legislation to meet the needs of their citi
zenry than the Congress. 

I am deeply devoted to the principle of federalism. This is the 
fundamental issue before us today. We may differ on whether the 
polygraph works. We may disagree on whether use of the poly
graph should be allowed in the public sector and denied to the pri
vate sector. Moreover, we may disagree on the best way to protect 
the rights of individual citizens who are asked to take polygraph 
examinations. 

However, I don't believe we can disagree on whether we should 
be guided by the Constitution, and in particular the principles of 
the Tenth Amendment to the Constitution, in our deliberations 
about new legislation. 

One of the axioms of American constitutional law is that Con
gress has only powers that are delegated to it by the Constitution, 
or reasonably implied from those so delegated. 

I fear we have a tendency to disregard this principle that was so 
central to the preservation of individual liberty and to preventing 
the consolidation of overwhelming governmental power. 

The delegates to the Constitutional Convention were well aware 
of the abuses which flowed from the absolute coalescence of power 
in one governmental authority. Fresh from their experience with 
tyranny, they conceived a government of limited and delegated 
powers. 

Their prime concern was that the people maintain their sover
eignty. In order to accomplish that, power was first divided be
tween the people and the government, reserving to the people the 
control of the power allotted to the government. This power was 
then divided between the federal and state governments. These 
parts, in turn, were split up among the coordinate legislative, exec
utive, and judicial bodies. 

(58) 

I 



"-0' _"'_''''',"'~''_''CO'_"'' __ '''''-~_''_''~'~~' ,~~", '-'.-~'~~"-~"""'--l 

59 

Through these safeguards, they believed they would be able to 
prevent a highly centralized government which historically has 
been fatal to civil liberty, 

According to Thomas Jefferson, limiting government to its 
proper sphere was the very essence of republican government; and 
an important element was assuring strong and viable local govern
mental authorities, To Jefferson, local governments were closer to 
the people, and consequently, more safely trusted than the national 
government, 

I speak out about federalism so often because I believe firmly 
this is a central principle in maintaining a whole system designed 
to secure limited government and individual liberty. 

The wisdom of the Framers is evident today through the applica
tion of their arguments to the issues before us. The principles of 
federalism are not just abstract concepts. I believe we are much 
more likely to get a more precise body of polygraph law that is 
much more responsive to the needs of our citizenry if the law is 
developed on a state-by-state basis. 

The states are actively engaged in assuming this responsibility. 
Thirty-two of the 50 states have some kind of licensure or certifica
tion requirements for polygraph examiners. Forty-four of the 50 
states have laws governing the use of the polygraph in the work
place; and 33 of the 50 states have addressed this issue legislatively 
since 1980. 

STATE-BY-STATE ANALYSIS 

For example, the state of Massachusetts addressed this issue as 
recently as 1982. The law bans most polygraph testing and re
quires polygraph examiners in private practice to be licensed. 

Utah has required polygraph examiners to be licensed since leg
islation was passed in 1973. 

The laws in the home states of the other members of this body 
reflect the richness and diversity of law that our states are develop
ing. 

Alabama has required since 1975 for a polygraph examiner to be 
licensed. This law was revised as recently as 1983. 

In Arkansas an examinee must be told the test is voluntary and 
state licensing is required. 

Florida requires a state license. Georgia requires questions to be 
provided in advance in writing, and prohibits questions on race, re
ligion or politics. 

Louisiana has a license requirement, as well as Mississippi. 
New Mexico prohibits questions on sexual affairs, race, creed, re

ligion, union affiliations or activity unless agreed to by written con
sent. Virginia requires a license and prohibits questions similar to 
those prohibited by New Mexico. 

As I have already mentioned, 44 states have laws governing the 
use of polygraphs in the workplace. I urge my colleagues to exam
ine the law of'their respective states before voting on this issue. 

STATES SHOW "COMPETENCE" 

I believe that this chronicle of state law presents the case more 
effectively than any argument I can make of the states' ability and 
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willingness to regulate or ban the administration of polygraph 
tests. Only the states have the power and the ability to develop a 
body of polygraph law that will address the many complexities this 
issue presents. If polygraph abuse is a problem in one state, then 
that state has the option of outlawing its use there. But other 
states may find that it is a tool that is being used responsibly and 
that it is contributing to the stability of the companies operating 
there. If so, those states have the option of regulating it to protect 
citizens from abuse, as so many have done. 

S. 1904 completely undermines the solutions fashioned, through 
their legislative process, by the people of these and other states. 
When the federal government threatens to overrule the states on 
issues that are clearly in their purview, it is no surprise that some 
are hesitant to tackle tough questions if they fear it will be negated 
bJT unnecessary federal intervention. 

The legislation that we are considering here today would have 
far reaching and sweeping affects on American businesses, on em
ployees and prospective employees, and on the body of polygraph 
law that is being developed by the states. Before we take such a 
major step, I believe we are obligated to develop a much more sub
stantial hearing record than we have so far. There are many states 
in the union who feel that regulation, and not prohibition, is the 
key to protecting our citizens. I believe we need to learn much 
more about the successes and failures of the states' eXI-'''lrience with 
regulation and bans on polygraph testing. . 

We would need to have good reason to strip polygraph regulation 
from the purview of the states, especially since they have devel
oped a significant body of law already on this issue. 

It traditionally is the purview of the states to regulate commerce 
within their boundaries. They have mechanisms to certify that 
those who deliver health care services to residents are qualified to 
do so. They oversee insurance and real estate brokers, utility com
panies, doctors, lawyers, and dentists, to name just a few. 

The states are equipped to regulate the services offered by poly
graph examiners as well. 

Besides existing state law, other mechanisms are in place to ad
dress the issue of polygraph abuse in the private sector: namely, 
the collective bargaining process and the courts. 

The courts provide an appropriate forum for redress for any citi
zen who feels his or her rights have been violated. 

American workers have additional protection from polygraph 
abuse through the collective bargaining process. Mr. William Wynn 
of the United Food and Commercial Workers Union has said that 
90 percent of the union's collective bargaining agreements prohibit 
polygraph testing. 

Labor and management have the tools to find their own solutions 
in conjunction with existng state law on polygraph testing. This 
system allows even more fine tuning than state law alone. 

I recognize that there may be abuses in the polygraph industry, 
and I urge the industry and the states to correct these deficiencies. 
However, under our Constitutional system, not every problem has 
a federal solution. If a federal solution is desired, but not Constitu
tionally available, then there is a provision for amending the Con
stitution wherein these additional powers can be granted. 

,. 
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In conclusion, I would like to make just one further point that I 
believe further emphasized the wisdom of our Constitution in re
serving authority to our states. 

" If S. 1904 were to pass, it would establish a double standard in 
which the public sector would be allowed to use the polygraph for 
employee screening and incident investigation. However, the pri
vate sector would be much more limited in its use of the polygraph. 
How would we explain that to our constituents? 

The federal government, and especially its national security 
agencies, apparently feel they need access to the polygraph to con
duct their business, and they have access to it. Whether individual 
citizens or businesses need the polYglaph to conduct their business 
is not a matter for the federal government but rather one for the 
states to decide. If the states decide it is not in their citizens' best 
interest to allow use of the polygraph, then they can outlaw it. 
rfhat ban would not set up the national double-standard that 
S. 1904 would perpetuate. 

I urge my colleagues to consider these issues during the debate 
today. Perhaps the Constitutional question is abstract and not per
tinent to contemporary political concerns. However, the Senate of 
the United States has a solemn obligation to uphold the Constitu
tion of the United States. This legislation, in my opinion, violates 
that obligation. I urge my colleagues to join with me in opposing 
S. 1904 and allowing our states to continue to do their job in explor
ing and debating this issue and developing their own -body of legis
lation. 

STROM THURMOND. 
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