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BY JAMES A. RAPP 

The ramifications of a bad school experience are 
so great that we must prevent negative situations 

from occurring . 

eyo 
I S 

. lights and 
nsibilities /r/~--"'-

Very few people who have attended school or 
who are now students have managed to escape 
some form of harassment. Even Mark Twain 
failed to escape being made the object of ridicule. 

When Twain began school at the ripe age of 7, 
he was approached by a girl of 15 who asked if he 
"used tobacco" - meaning did he chew it. Twain 
replied no. The answer roused her scorn and she 
reported him to all the crowd and said, "Here is 
a boy 7 years old who can't chew tobacco." 

According to Twain: 
By the looks and comments which this produced 
I realized that I was a degraded object; I was 
cruelly ashamed of myself. I determined to 
reform. But I only made myself sick; I was not 
able to learn to chew tobacco. I learned to 
smoke fairly well but that did not conciliate 
anybody and I remained a poor thing and char
acterless. I longed to be respected but I never 
was .ble to rise. Children have but little charity 
for one another's defects. l 

Twain's embarrassment stuck with him all his 
life. He dwelled upon it just prior to his death in 

James A. Rapp is a member of the Quincy, 
Illinois, law firm of Hutmacher, Rapp & Ortbal, 
P.e. He is the chief editor of Education Law, 
published by Matthew Bender & Company, and 
co-author of NSSC's School Crime & Violence: 
Victims' Rights. 

his 70s in the book he wrote about his life, The 
Autobiography of Mark Twain. 

It may seem amazing that a man like Mark 
Twain would remember his childhood embarrass
ment. Yet each of us - student, parent or teacher 
- no doubt has some memory from school that 
has stuck with us and will contL1Ue to sting 
throughout our lives. 

While it is tempting to view Twain's incident as 
quaint or even funny - After all, don't we expect 
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America's great humorist to be funny? - harass
ment is no laughing matter. 

Being an '6outsider" 
None of us wants to be in a situation where we 
feel awkward, embarrassed, ridiculed or ostra-

~ ~ized, and most of us can remember ~t least one 
. ---......:.;..,""'-.. tIme when we have felt all of these thmgs. It may 

".~ be we're black or handicapped or can't speak 
English or wear glasses or are fat or can't 

play baseball very well or a hundred of 
I. [( other things. As adults, we develop ways 

.r~,..;. ," to cope with bad situations or to avoid 

.~ I. - ~:\"):l-
(f4. I 0. 

! 

Copyright'_ 1985. Washington Post Wrilers Group. 
Reprinted with permission. 

them altogether. As students, most likely facing 
significant exposure to out-of-the-home influences 
for the first time, we are, perhaps, especially vul
nerable to painful, extracurricular experiences. 

For students who are different and who feel 
that they cannot fit in positively at school, the 
realization often translates into behavioral 
difficulties. 

There is no simple cookbook formula to deter
mine whether the kindergartner, arriving at school 
on that first day with high hopes and dreams, ac
tually will graduate from high school years later 
with those hopes and dreams preserved and with 
an impeccable academic record as well. 

For nearly 800,000 of our nation's students who 
drop out each year, there is little question that 
somewhere along the way those early hopes and 
dreams have given way to frustration, bitterness 
and the belief that it is impossible to fit comfort
ably into the i;lcademic system.2 Often during this 
squelching process, these students - discouraged 
and frustrated - may act out their disillusionment 
in ways that' are considered undesirable at best 
and thr~atening to school safety and the well
being of fellow students or teachers at worst. 
Perhaps we have done this ourselves! 

Since the 1970s, it has been recognized that 
students with learning disabilities, which often go 
unidentified, have an increased tendency to behave 
delinquently as well. 

Capturing the attention of school officials na
tionwide, a study found that more than nine out 
of 10 of all youths in the custody of one state cor
rectional agency exhibited two or more learning 
disabilities. In another study, it was found that 
males with learning disabilities tended to be more 
abusive and violent and to use more drugs than 
students without disabilities. Ultimately, the 
learning-disabled student also was more likely to 
be arrested and to end up in the juvenile justice 
system than other students. 

Learning-disabled students, barraged with the 
constant frustration of being unable to function 
with average competency in a classroom environ
ment, responded to the stress of ongoing failure 
in many socially negative ways. 

Besides learning disabilities, students also may 
find themselves at odds with the standard educa
tional system for other reasons beyond their con
trol. Problems may range from ethnic, racial or 
religir)lls differences, social or economic differ
ences, or even cultural or language barriers that 
complicate efforts to fit in. 
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Our society has made every effort to prevent 
children from being treated as outsiders. But all 
too often, it occurs. 

The "outsider's" dilemma - fight or flight? 
Confronted by a system where success is unlikely 
and the environment threatening, students typically 
will exhibit a classic reaction to stress - that of 
"fight or flight." 

According to one author, under stressful condi
tions - regardless of the trigger of ~he stress -
any person will react in one of two basic ways: A 
person may react actively, through fight, or 
passively, by running away from the situation or 
putting up with it.3 Where a student doesn't have 
the choice of simply dropping out of school, the 
student under stress faces fight or flight. 

The implications of fight or flight are signifi
cant for schools besieged with problems that, in 
turn, become society's problems as well. 

While some students may attempt to work with
in the educational setting to fight stress construc
tively, far more will try to fight or "get even" in 
destructive, negative ways. 

Externally, a student may fight by becoming 
unruly or violent or exhibiting other disruptive 
behaviors in school. For example, students may 
carry weapons with them to school - ostensibly 
to protect themselves from what they perceived to 
be a threatening and unsafe environment. 

Other students may internalize the fight. While 
juvenile males may be more prone to violent be
havior, it is estimated that approximately one out 
of 100 teen-aged girls, feeling overwhelmed by 
stress, is at risk to develop a serious, potentially 
life-threatening eating disorder, anorexia nervosa. 

Safe and welcoming schools 
The ramifications of a bad school experience are 
great, and so the question must be asked: What 
can be done to prevent such experiences from oc
curring at all? 

The decades of the 1950s, 1960s and 1970s ad
dressed the concern that students must be assured 
equality of educational opportunity. This concept 

I 

was first developed in the' landmark case of 
Brown v. Board of Education ,4 in which the u.s. 
Supreme Court recognized that racial segregation 
in schools denied equal protection. Following 
Brown v. Board of Education, the concept of 
equality of educational opportunity became widely 
accepted. It has been extended to prohibit dis
crimination based on color, national origin, sex 
and handicap. Prohibited discrimination includes 
not only obvious forms like segregating students, 
but also more subtle discrimination such as deny
ing educational opportunities because of a limited 
ability to speak English or a pattern of disciplin
ing students because of race, rather than conduct. 

In the 1960s, attention was directed to other 
rights as well. These initial efforts culminated in 
1969 with the case of Tinker v. Des Moines In
dependent Community School District,S in which 
the Supreme Court recognized that students do 
not shed their constitutional rights at the school
house gate. Accordingly, students enjoy various 
substantive rights. Examples of these ever-devel
oping rights include the following: 

The First Amendment to the Constitution, which 
applies to schools by virtue of the Fourteenth 
Amendment, grants students a broad range of 
rights, including freedom of speech and expres
sion. Students may, for example, engage in sym
bolic speech and political expression, such as 
wearing armbands, buttons, insignias or emblems 
that do not result in an unusual degree of school 
disruption. 

The Fourth Amendment protects students against 
unreasonable searches and seizures. However, a 
school is not required to get a search warrant 
prior to searching a student. School searches are 
permitted whenever: 1) there are reasonable 
grounds to suspect the search will turn up 
evidence that the student has violated or is 
violating either the law or the rules of the school, 
and 2) the search is conducted in a reasonable 
manner. Most courts allow searches utilizing 
drug-sniffing dogs. Although there have been few 
cases involving use of such things as metal detec
tors to locate weapons, some states expressly 
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allow their use. Except in rare cases, strip search
es of students are seldom justified. Locker search
es are usually permitted. Although searches by 
schools are given special treatment in the law, 
searches conducted by the polke are not. There
fore, when a search is requested by the police, 
even greater protections apply. 

The Fourteenth Amendment provides that no 
person may be deprived of life, liberty or property 
without due process of law. Due process is thus 
usually required before a student is disciplined or 
punished. What procedures must be followed de
pend in large part on the circumstances. A few 
general rules follow: 
e Prior to suspending a student for a short period 

of time, usually 10 days or less, a student must 
be given oral or written notice of the reasons 
he or she is to be disciplined. If the student 
denies the reasons, an explanation of the 
ilchool's evidence must be provided and the stu
dent given an opportunity to present his or her 
side of the story. 

o Prior to suspending a student for longer than 10 
days, or expelling a student, more formal hear
ing rights apply. While the formality required 
may vary, due process usually requires the stu
dent be given: 1) written notice of the charges 
against him; 2) the opportunity to receive and 
present evidence; 3) the opportunity to prepare 
for the ,'learing; and, 4) the right to be rep
resented by an attorney, especially if the school 
is represented. 

o Hearing nghts usually must be given prior to 
suspending, eApelling or disciplining the student. 
In emergency cases, such as where the student 
is a danger to other students or to teachers, the 
student may be excluded immediately. Hearing 
rights will then be given thereafter. 

Some schools bristled at the idea of "student 
rights." They responded by paralleling these rights 
with "student responsibilities." 

Beyond "student rights and responsibilities" 
However significant a student's rights to equality 

of educational opportunities, they are empty rights 
if the schools in which they are assured are not 
safe and welcoming. 

Maintaining discipline in school has, perhaps, 
never been particularly easy. But, as recognized 
by the Supreme Court, in recent years, school 
disorder has often taken particularly ugly forms; 
drug use and violent crime in the schools have 
become major social problems.6 In many 10caE
ties, especially inner-city urban campuses, we are 
not confronted simply by mischievously inclined 
students, but by hard-core school-aged youth in
clined to commit serious crimes against the per
sons and property of fellow students, teachers and 
others on or about the school campus. 

According to the President's Task Force on Vic
tims of Crime, schools carry a public trust in the 
instruction of children that requires them to teach 
shared cultural values in an environment which is 
both scholarly and safe? However difficult the 
task, students should enjoy the right to safe 
schools. 

Right to safe schools 
No matter how excellent the teachers are or the 
material to be taught, learning is hampered when 
teachers are forced to teach, and students are 
forced to learn, in an atmosphere of fear of crime 
and violence. The effectiveness of the learning 
process varies in direct proportion to the quality 
of the learning env~ronment. 

Supreme Court Justice Lewis Powell articulated 
this view by stating that: 

Without first establishing discipline and main
taining order, teachers cannot begin to educate 
their students. _ind apart from education, the 
school has an obligation to protect pupils from 
mistreatment by other children, and also to pro
tect teachers themselves from violence by the 
few students whose conduct in recent years has 
prompted national concern.s 

America's legal system has turned its attention 
to the plight of school crime and violence victims. 
And, as recognized by former U.S. Chief Justice 
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Warren E. Burger: 
The true genius of the American legal system 
- indeed of our entire system of government -
is its evolutionary capacity to meet new prob
lems. Legal institutions change as they respond 
to new challenges. The serious challenge of 
restoring a safe school environment has begun 
to reshape the law.9 

School law is being reshaped to assure students 
a right to safe schools. 

In the state of California, the drive to promot~ 
safe schools resulted in the approval of a constitu
tional provision which stat~s that students have 
"the inalienable right to attend campuses which 
are safe, secure and peaceful."lo In states other 
than California, a right to safe schools is being 
developed in court cases. 

Schools cannot, of course, guarantee the safety 
of their students from every conceivable harm. 
But a school can and should ensure that students 
are provided, in addition to an intellectual cli
mate, a physical environment harmonious with the 
purposes of a school. Where large groups of stu
dents are required to attend a school, the school 
assumes a duty to protect them from anti-social 
activities - their own and those of other students 
- and to provide them with an environment in 
which education is possible.II 

The right to safe schools includes a number of 
protectionsP These include the right: 
o To be protected against crime or violence by 

non-students that the school should have antici
pated. If, for example, crime and violence have 
become commonplace, a school will likely be 
responsihle if it makes no reasonable effort to 
prevent it. 

o To be protected against student crime or vio
lence that could have been prevented by ade
quate supervision. 

o To be protected against students who are known 
to be dangerous. Students have the right to be 
protected against dangerous students. 

o To be protected against violent students who are 
improperly placed at the school. Although most 

students have the right to be admitted to school, 
they seldom have the right to attend any par
ticular school or program. Thus, schools must 
consider any known violence of a student when 
placing the student. 

o To expect schools to know how to respond to a 
student's "fight" or "flight." This responsibility 
extends to knowing how to deal with discipline 
problems as they arise as well. 

Our schools 
We all understand that schools prepare us for 
future careers. But more basic, schools teach us 
to live. Schools are primarily a social institution. 
It is usually the first time we are exposed to 
authority and discipline outside the home. It is 
often the first time we face the stress of competi
tion and comparisons outside the security of our 
own families. It is the first time were are likely to 
respond to our stress by "fight" or "flight." 

Numerous studies and reports recognize that 
disruptive behavior in schools poses a threat. It 
prevents learning by everyone. This behavior pre
sents a challenge. Meeting this challenge begins 
with us. 

In a recent speech to school officials, President 
Reagan emphasized, as he often has, that "to get 
learning back into our schools we must get crime 
and violence out." This will never occur unless 
each of us develops values of honesty, integrity, 
tolerance, responsibility, respect for rules and an 
acceptance of ourselves and othersP 0 
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