If you have issues viewing or accessing this file contact us at NCJRS.gov.

111555

U.S. Department of Justice
National tnstitute of Justice

This dotument has been reproduced exactly as received from the
person or organization originating it. Points of view or opinions stated
in this document are those of the authors and do not necessarily
represent the otficial position cr policies of the National Institute of
Justice.
Permission 1o reproduce this copyrighted material in mi-
crafiche only has been granted by

Australian Institute of
Criminclogy
to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permis-
sion of the copyright owner.




_ J S : 2 g
IR

of Criminology =~

in crime and criminal justice
Dr Paul Wilson (General Editor)

Australian Institute

FELS S5

Early and repeated encounters with a
white dominated criminal justice system
are a fact of life for many young
Aboriginals. As this report shows, these
encounters lead with remorseless fre-
quency to later adulthood experiences
with imprisonment.

Breaking this cycle of despair and
degradation represents one of the most
pressing tasks confronting our nation.
At present the structure and stability of
Aboriginal families and communities is
being devastated by violence, much of it
involving alcohol. So great is the mis-
trust and hostility felt by Aboriginal
people towards the symbols of white
justice that redress for injuries resulting
from this violence is often sought
through vengeance crime.

It is suggested that a fundamental
prerequisite for changing this situation
is the enhancement of the quality of
Aboriginal life. As a complement and
support for major economic, social and
legal advancement for Aboriginal people

ABORIGINALS IN PRISON
Public perceptions of Aboriginal
crime are shaped by media
reports of chronic alcoholism,
interacial unrest, and severe over-
representation in Australian
prisons. How accurate is this
image?

Although Aboriginal and Torres
Strait Island populations com-
prised only 1.4 per cent of the
general Australian population, at
the time of the 30 June 1986
National Prison Census they rep-
resented 14.5 per cent of the
national prison population, with a
rate ratio of 10.1. That is, in pro-
portion to their population, Abori-
ginals are ten times over-
represented in the prison popula-
tion (Table 1).

A comparison of prison pop-
ulations between 1981 and 1986

reveals a general trend towards a
decline in the ratio of Aboriginal
prisoners, with slight fluctuations
within this period. Aboeriginals
have comprised between an
average of 17 per cent and 13 per
cent of the total prison popuiation
in Australia over this five year
period. Female rates, which have
usually been higher among Abori-
ginal prisoners, have declined
more dramatically than male rates
(Figure 1).

Prison census figures need to be
interpreted carefully. Recent
studies have demonstrated that a
greater proportion of Aboriginal
appearances before courts involve
younger children and that, by the
time they reach adulthood, most
Aboriginal offenders are receiving
harsher sentences as a con-
sequence of their prior convic-
tions. Over-representation often
results from an accumulation of

the report recommends the re-empower- Table 1:  Aboriginals by percentage of state population and

ment of Aboriginals in numerous areas prison population 1986

of crime prevention and the administra-

) l’ll;l. pr.e entio d t Aboriginals by %

ion of justice. Aboriginals by % of state prison Rate

State of state population? population® Ratio
New South Wales 1.1 8.2 7.4
Victoria 0.3 2.1 6.8
Western Australia 2.7 32.0 11.7
South Australia 1.0 14.9 13.8
Tasmania 1.5 6.4 4.1
Northern Territory 23.2 67.3 2.9
Australian Capital Territory 0.4 0.0 0.0
Australia® 1.4 14.5 10.1

1. From the 1986 National Population Census,
2. From the 1986 National Prison Census.
3. Reliable Queensland data not available.
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conspicuous street offences and
fine default, over-zealous policing,
and disadvantage throughout the
juvenile, and later judicial, pro-
cesses. The National Prison Census
shows that 7'7.3 per cent of
Aboriginal, compared to 53.2 per
cent of non-Aboriginal, remandees
had previous prison records.

Early and repeated encounters
with the law are seen to blight the
lite of young Aboriginals, and
determine how they will be trzated
by the justice system in the
future.?

NATURE OF ABORIGINAL
CRIME

Abongmals comprise a low pro-
portion of prisoners convicted of
white-collar offences, and other
premeditated forms of crime, in-
cluding murder. The 1986
National Prison Census showed
that they were relatively under-
represented in Fraud and Misap-
propriation, Drug-related offences,
and Extortion. No Aboriginals
were in prison for Prostitution or
Environmental Offences at the
time of the census. The offences
for which Aboriginals were most
likely to be in prison were: Offen-
sive Behaviour and Against Good
Order offences; Assault; Driving
and property-related offences. Jus-
tice Procedures offences, such as
contempt of court and breach of
bonds, were also a problem
(Table 2).

A comparison of generalised
categories of offences, by prisoner
population,® shows that in both
populations offences Against Pro-
perty and offences Against the Per-
son represented the major offend-
ing categories. Aboriginals,
however, were imprisoned more
frequently for offences Against the
Person (33.0% for Aboriginals and
24.2% for non-Aboriginals); and
non-Aboriginals more frequently
for offences Against Property
(29.8% for Aboriginals and
33.1% for non-Aboriginals). For
Aboriginals, Against Good Order
(11.89) and Traffic/Vehicle-
related offences (16.0%) were
relatively high compared to non-
Aboriginals (7.0% and 6.16% res-
pectively). On the other hand,
Robbery/Extortion (7.6%) and
drug-related offences (1.5%) were
relatively low in comparison to

non-Abongmals (15 8% and

Alcohol-related violence is the
most significant feature of serious
crime committed by Aboriginal and
Torres Strait Islanders.

Researchers have found that well
over half of the incidents of
homicide and serious assault
involve alcohol. Homicides and
violent assault are usually commit-

: ;Figu‘ie‘l

Abongmal pnsoners as percentages of e Sl
pnsoners cf known status 1981~ 1986 TRl e

ted by males, and often within the
family or community structure.
Violence is frequently random, and
seldom premeditated. A tragic
consequence of rape, assault, or
homicide in Aboriginal com-
munities is the participation of the
victim’s family in vengeance crime
following the initial assault.®
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Table 2:
Aboriginality — Australia 1986

Percentage of prisoners by Most Serious Offence and

Aboiginals
Torres Strait/
Offence/Charge Islanders Other Unknown Total
% % % %

Homicide 9.3 . 67.6 22.9 100.0
Assault 24.4 55.8 19.8 100.0
Sex Offences 12.0 57.4 30.6 100.0
Other Against Person 22.0 65.3 12.7 100.0
Robbery 6.5 78.7 14.8 100.0
Extortion 3.2 74,2 22.6 100.0
Break and Enter 18.0 69.6 17.4 100.0
Fraud and

Misappropriation 2.0 67.5 30,5 100.0
Receiving 4.0 76.3 19.8 100.0
Other Theft 10.9 68.2 20.8 100.0
Property Damage 127 61.8 25.5 100.0
Environmental 100.0 o 100.0
Government Security 10.0 90.0 — 100.0
Justice Procedure 19.9 70.3 9.8 100.0
Prostitution — 100.0 — 100.0
Offensive Behaviour 25.0 63.9 11.1 100.0
Unlawful Possession

of Weapon 17.8 64.4 17.8 100.0
Other Offences Against

Good Order 21.5 72.0 6.5 100.0
Possession, Use Drugs 1.4 59.4 39.2 100.0
Trafficking Drugs 1.0 86.6 12.4 100.0
Manufacture Drugs 3.2 69.8 27.0 100.0
Driving Offences 21.8 49.9 28.3 100.0
Administrative Offences 20.9 48,5 30.7 100.0
Other Traffic Offences 41,7 16.7 41.7 100.0
Oher Offences 3.3 60.0 36.7 100.0
Unknown 2.8 18.1 79.2 100,0
Total Persons - 11.4 67.4 100.0

21.2




expectations, and the underlying
political, socio-economic, and legal
aspects of high Aboriginal incar-
ceration rates. State and territorial
governments have been urged to
seek ways of addressing the situa-
tion: of upgrading legal and re-
habilitative services; of conducting
inquiries into areas where justice
fails to be impartial; and in
implementing programs which are
designed to encourage Aboriginal
input into justice administrations
and post-release schemes.

In its national inquiry into
Aboriginal customary law, the
Australian Law Reform Commis-
sion specifically urged state
governments te consider ways in
which community justice options
could be employed to bridge the
gap between the two systems of
law.®

It has been proposed that com-
munity service orders and other
community-based corrections,
particularly for Aborigi.~als con-
victed for minor offences and fine
default, be introduced as a formal
alternative to the usual sentences
of imprisonment,

Police relations with Aboriginal
communities and police interroga-
tion and prosecution of Aboriginal
suspects remain issues of concern.
The Special Cabinet Committee on
Aboriginal Police and Community
Relations noted in its study con-
ducted in the north-west of Wes-
tern Australia that these relations
were frequently characterised by
tensions, misinterpretations, and
failure of coinmunication.”

The South Australian Aboriginal
Customary Law Committee pro-
posed that a ‘Community Resour-
ces Task Force’ be established to
work with the Pitjantjatjara to
help ‘provide cross-cultural sup-
port’ in ameliorating problems
with children, police, and the
community.? In recent years as a
result of increasing awareness of
these needs, some states and terri-
tories have introduced special
training for police recruits, liaison
units, and the direct or indirect
employment of Aboriginals in
community policing work.

Questions about the effectiv-
ness of the Aboriginal Legal Aid
Services have frequently been
raised since their introduction in
the 1970s. In 1986 the entire ser-
vice was subjected to scrutiny by

the Federal Government. In the

recommended that the Aboriginal
legal services be restructured to
achieve greater involvement of
Aboriginal communities in the
day-to-day delivery of these ser-
vices. It was also suggested that
certain disputes could be more
simply resolved by means of com-
munity meetings with the assis-
tance of appropriate counsellors. A
number of ways in which the
quality and professionalism of
these services could be raised were
proposed. ?

It is a tragic irony that retal-
iatory crime in Aboriginal com-
munities is a symptom of the deep
distrust which Aboriginal and
Torres Strait Islander people feel
towards the Australian criminal
justice system. A lack of identifica-
tion with western justice explains
why they have little confidence in
obtaining retribution through such
an impersonal justice system.,

In recent years the distressing
development of substance abuse
among Aboriginal children and
youth has aroused interestin
primary programs which divert the
younger generation from addiction
and alcoholism before they
become a part of their lifestyle.
Community recreational and self-
discovery programs for children
and youth form part of this new
movement.

Seuth Austraha :
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Healthy mechanisms of com-
munication and dispute resolution,
both within Aboriginal com-
munities and between Aboriginal
and white communities, may be
the most effective means of
countering mutual alienation and
of improving race relations.

Recent studies and reviews of the
Aboriginal criminal justice system
have certainly been valuable in
highlighting structural and ad-
ministrative weaknesses. But
without accelerated implementa-
tion and evaluation of recommen-
ded reforms, Aboriginal incar-
ceration will continue at its un-
acceptable, excessive rate.

A fundamental prerequisite for the
lowering of the rates of Aboriginal
imprisonment is the enhancement
of the quality of Aboriginal life. The
re-empowerment of the Aboriginal
people in areas of community
regulatijon, crime prevention, and
alcohol and offender rehabilitation
on the one hand, and in the
Aboriginalisation of criminal jus-
tice administrations on the other,
are two practical approaches
which would complement and sup-
port economic and social ad-
vancement, and law reform.
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- included in these estimates.

2. John Walker, ‘Prison Cells with Revolv-
ing Doors: A Judicial or Societal Pro-
blem?’, in Ivory Scales, ed: Kayleen M.
Hazlehurst (Sydney: NSW University
Press, Canberra: Australian Institute of
Criminology, 1987); Fay Gale and Joy
Whundersitz, ‘Variations in the Over-
Representation of Aboriginal Young
Offenders’, Australian Journal of
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Rebecca Bailey-Harris and Joy Wunder-
sitz, ‘Over-Representation of Aboriginal
Children in Care Proceedings Before the
Children’s Court of South Australia’,
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2, no. 2 (1985).

3. The format for grouping offences classi-
fications in Figure 2 can be seen in John
Walker and David Biles, Australian
Prisoners 1985: Results of the
National Prison Census 30 June 1985
(Canberra: Australian Institute of Crim-
inology; 1986), pp. 4, 44.

4. John McCorquodale, ‘Alcohol and
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Crime’, in Aborigines and Criminal Jus-
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Paul Wilson, Black Death White Hands
(Sydney: George Allen and Unwin,
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dren’s Court and Children’s Aid Panels
in South Australia’, in Aborigines and
Criminal Justice; Gale and Wundersitz,
‘Variations’; Fay Gale and Joy Wunder-
sitz, ‘Rural and Urban Crime Rates
amongst Aboriginal Youth: Patterns of
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Wundersitz, ‘Aboriginal Youth and the
Criminal Justice System in South Aus-
tralia, in Ivory Scales; Bailey-Harris
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of Aboriginal Children’. Readers should
be reminded that the juvenile justice
system varies from state to state. Cau-
tion should be used in concluding that
the findings in South Australia apply
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CHILDREN AND ]UVENILES

mae |

The South Austrahan Offlce of
Crime Statistics provides some of
the most comprehensive state
statistics on crime and sentencing.
Not only are young Aboriginals
significantly over-represented in
their contact with the criminal jus-
tice system but, in relation to non-
Aboriginal offenders, they are
more likely candidates for appear-
ances before South Australian
Children’s Courts than before
Children’s Aid Panels.

The South Australian data
(July 1981 to June 1985) show
that 58.3 per cent of non-
Aboriginal juvenile males, as
opposed to only 27.8 per cent of
Aboriginal juvenile males, are
likely to appear before Aid Panels.
While Aboriginal males are the
most disadvantaged, for non-
Aboriginal females the system is
particularly lenient: 84.1 per cent
of the latter are likely to appear
before Aid Panels, compared to
44.8 per cent of Aboriginal
females.

In fact, Aboriginals are over-
represented at every level in the
juvenile justice system. More are
arrested than summonsed, more
are handled by the courts, more
charges are laid against them in
comparison to non-Aboriginals
who have committed similar offen-
ces, and this over-representation
actually increases as they move
through the system.

While these figures demonpztrate
disparities in the treatment of
Aboriginals in general, and of
Aboriginal males in particular, they
also highlight a significant dif-
ference in treatment between
Aboriginal and non-Aboriginal
females.

This trend to differential treatment
is displayed in Figure 3. At the
extreme ends of the spectrum,
juvenile Aboriginal male offenders
are two and a half times more
likely to appear before a court
than an Aid Panel whereas
juvenile non-Aboriginal female
offenders are over five times more
likely to be handled by an Aid
Panel than a court. Some re-
searchers have observed that
Aboriginal appearances by arrest
are disproportionately higher than
non-Aboriginal appearances by
arrest, and this systematically
influences decisions to try at the

[ -2603-—348%

" Offences against

screening level. One might ques- |-

tion whether the crimes commit-
ted by Aboriginal juveniles are
consistently of a more serious
nature, thus warranting apprehen-
sion and appearance before the
courts, or whether police practices
may be responsible for some of
this disparity.®

There may, however, be other
explanations. Expectations, held
by justice administrators, that girls
will show more deference and
remorse than boys, could lead to
relatively harsher responses to
Aboriginal females who do not
display the appropriate demeanor.

In posturing hostility towards
the ‘white system’ black juveniles

g L i e vt s el s ot s e e e s e

confront not only the law but also
the cultural norms and social
values of the authorities and, with
few exceptions, become worse off
under that system.

As the juvenile process performs
such a critical role in the future of
the Aboriginal offender a greater
understanding of the idiosync-
rasies of this system is warranted.

THE SEARCH FOR EFFECTIVE
OPTIONS

f STURCRS e o

Researchers and administrators
have critically analysed judicial
and policing practices, community
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