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The Investigative Role of the 
United States Probation Officer under 

Sentencing Guidelines 
By SUSAN KRUP GRUNIN AND JUD W ATKINS* 

Introduction 

GUIDELINE SENTENCING will bring 
about a revolution in the work of United 
States probation officers. It will profoundly 

affect the way presentence reports are prepared by 
probation officers and used by the courts in impos
ing sentences. Most of the investigative procedures, 
report format, and sentencing rules familiar to pro
bation officers are changed as a result of guideline 
sentencing. This essay will provide a brief back
ground and an example of guideline sentencing, along 
with a discussion of the new skills required of proba
tion officers in preparing the presentence investiga
tion report under guideline sentencing. 

Background 

Origins of guideline sentencing can be traced to 
the early 1960' s. Model penal codes, commissions on 
sentencing reform, and the American Bar Associa
tion's standardsl relating to sentencing alternatives 
held a common objective: To clarify the purposes of 
sentencing and reduce sentencing disparity. Through 
the mid-1970's many state legislatures adopted 
various forms of determinate sentencing. Typically, 
these variations featured prescribed prison terms for 
certain felony offenses and set standard "good-time" 
deductions. Parole boards in these states were either 
abolished or lost the authority to set the release 
terms for prisoners. 

By the end of the 1970's several states, including 
Minnesota, California, Florida, Maryland, Washing
ton, and Pennsylvania, had taken yet another step 
toward sentencing by rule; they established standing 
agencies to promulgate rules, assess their hllpact, 
and develop sentencing policies for the future. Within 
the Federal criminal justice system, the decade of the 
1970's saw congressional review of the Brown Com
mission's2 recommended legislation for reforming 
Federal sentencing practices. Thereafter, a series 

·The authors are both with the Probation Division, Admin
istrative Office of the United States Courts-Ms. Krup Grunin as 
a regional administrator and Mr. Watkins as a probation program 
specialist. 

of legislative proposals between 1973 and 1975 
sought to regulate the Federal sentencing process, 
primarily through recodification. 

The elements of sentencing guidelin~s and a 
sentencing commission were first introduced in the 
95th Congress by Senators McClellan and Kennedy. 
Their bill, S. 1437, contained sentencing reform pro
visions and authorization of a sentencing commission 
to promulgate guidelines. S. 1437 passed the Senate 
on January 30, 1978 but was never passed by the 
House of Representatives. 

This omnibus concept of sentencing reform, 
however, became the basis for subsequent legislation 
that would mark a new era in Federal criminal justice. 
The Comprehensive Crime Control Act of 1984, with 
sentencing reform provisions, was signed into law 
October 12, 1984. The Act established the United 
States Sentencing Commission as an independent 
agency in the judicial branch. Its purpose is to 
develop sentencing policies and practices for the 
Federal criminal justice system by promulgating 
guidelines which prescribe appropriate sentences for 
convicted Federal offenders. These guidelines, in 
turn, have the statutory purpose of furthering the 
objectives of sentencing: deterring criminals, in
capacitating and/or rehabilitating the offende~, and 
providing "just deserts" in punishing criminals. 

43 

Sentencing under Guideline Provisions 

Guideline provi$ions change the sentencing proc
ess in two ways. First, the provisions themselves are, 
in fact, rules for courts to follow in imposing 
sentences. Prior to guidelines the sentencing decision 
was limited only by the maximum statutory penalty, 
leaving the sentencing judge with broad discretion 
in imposing a sentence. Second, and perhaps more 
important, under guidelines the decision-making 
process will be more explicit. Specific factors that the 
sentencing judge has weighed and considered accord-

1 American Bar Association, Standards on Sentencing. 
2Suppkmental Report on the Initial Sentencing Guidelines and Policy Statements, 

U.S. Sentencing Commission, Washington, DC, June 18, 1987, p. 1. 
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ing to guideline rules are to be stated on the record 
for review by the courts of appeals and research by 
the Sentencing Commission. Objections and appeals 
will presumably be directed toward either the rele
vant facts the judge has considered or the rules 
selected and applied to the sentence. In most cases, 
every critical fact considered by the judge and the 
extent to which it influenced the sentence will be 
known by all parties at the imposition of the 
sentence. 

A guideline sentence will most often be expressed 
as a range of months to be served. The U.S. Sentenc
ing Commission has specified these ranges with a 
two-axis matrix or grid of sentencing options, the 
sentencing table (See table I).3 The vertical axis is 
comprised of 43 offense levels, increasing in severity. 
The horizontal axis is comprised of six criminal 
history categories. If the sentencing court finds that 
a defendant with an offense level of 15, for example, 
has no prior record (Criminal History Category I) 
then a guideline sentence would likely be imposed 
within the range of 18 to 24 months. If a defendant 
with that same offense level, 15, were found by the 
court to have sufficient criminal history points to 
merit a Criminal History Category III, the appro
priate range of the sentence-barring aggravating 
or mitigating factors-would be 24 to 30 months. 
Courts may depart from the guidelines if factors exist 
that were in the judgment of the court not adequately 
taken into account by the guidelines. 

The presentence report has been changed to con
vey facts in support of guideline applications. 
Revised Rule 32 of the Federal Criminal Rules of Pro
cedure establishes the required contents of the new 
presentence report. The presentence report is to con
tain the following information: 

(A) information about the history and characteristics of the 
defendant, including his prior criminal record, if any, his finan
cial condition, and any circumstances affecting his behavior that 
may be helpful in imposing sentence or in the correctional treat
ment of the defendant; 

(B) the classification of the offense and of the def<>ndant 
under the categories established by the Sentencing Commis
sion pursuant to section 994(a) of Title 28, that the j>robatioll 
officer believes to be applicable to the defendant'lJ case; the 
kinds of sentence and the sentencing range suggestl\d for such 
a category of offense committed by such a category ot defendant 
as set forth in the guidelines issued by the Sentencing Com
mission pursuant to 28 U.S.C. §994(a)(1); and an explanation 
by the probation officer of any factors that may indicate that 
a sentence of a different kind or of a different length from one 
within the guidelines would be more appropriate under all the 
circumstances; 

(C) any pertinent policy statement issued by the Sentenc
ing Commission pursuant to 28 U.S.C. §994(a)(2); 

(D) verified information stated in a non-argumentative style 

3 u.s. Sentencing Commission Guidelines. Sentencing Table. Chapter h'ive, Part A. 
page 5.2 U.S. Sentencing Commission, Washington, DC (October 1987). 

containing an assessment of the financial, social, psychological, 
and medical impact upon and cost to, any individual against 
whom the offense has been committed; 

(E) unless the court orders otherwise, information concern
ing the nature and extent of nonprison programs and resources 
available for the defendant: and 

(F) such other information as may be required by the court. 

The most important facts in the report, those 
which have the greatest impact upon the number of 
months to be served, consist of facts in three sections 
of the report: the Offense Conduct, the Criminal 
History, and Offender Characteristics. The report 
must set out these verified facts in a concise manner 
and in such a way that judges may rely upon them 
as findings at the sentencing hearing. Factual or rule
related issues that are not resolved prior to the sub
mission of the report will be conveyed to the court 
in an addendum. The addendum's purpose is to cer
tify that the report, with revisions, has been disclosed 
to the defendant, his attorney, and the counsel for 
the Government, and that the content of the adden
dum has been communicated to counsel. Equally 
important, the addendum states the objections any 
party has made. This will alert the judge to the poten
tial issues likely to be raised at the sentencing 
hearing. 

Information gathering and verification are tradi
tional tasks performed by probation officers. Under 
guidelines, however, the probation officer must pre
sent the sentencing facts and rules to the court as 
he or she views them. This will entail weighing the 
evidence and resolving disputes to the extent that 
facts are not distorted. It is here that the 
investigative role of the probation officer takes on 
important new dimensions. 

An Array of New SleWs 

The guideline sentencing process requires the pro
bation officer to learn and apply several new skills. 
The nature of the revised presentence report as a 
technical and largely legal document means the 
investigating officer must use extra care in verify
ing and specifying certain information. Beyond fact
gathering skills, however, guidelines require the pro
bation officer to evaluate the evidence in support of 
facts, resolve disputes between the prosecutor and 
defense attorney, and testify, if necessary to present 
evidence in support of selected guideline applications. 
Officers must develop systematic procedures for 
keeping both their guideline manuals and their 
application skills up-to-date to ensure consistency in 
guideline applications. Each of these skills adds an 
important dimension to the work of the probation 
officer. What follows is a brief discussion of how they 
might affect the officer's role and function. 
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TABLE 1. SENTENCING TABLE 

CriminallIistory Category 

Offense I II III IV V VI 
Level o or 1 2 or 3 4,5,6 7,8,9 10,11,12 13 or more 

1 0- 1 0- 2 0- 3 0- 4 0- 5 0- 6 
2 0- 2 0- 3 0- 4 0- 5 0- 6 1- 7 
3 0- 3 0- 4 0- 5 0- 6 2 - 8 3 - 9 

4 0- 4 0- 5 0- 6 2- 8 4- 10 6- 12 
5 0- 5 0- 6 1 - 7 4- 10 6- 12 9- 15 
6 0- 6 1- 7 2- 8 6- 12 9- 15 12 - 18 

7 1 - 7 2- 8 4- 10 8- 14 12 - 18 15 - 21 
8 2- 8 4- 10 6- 12 10 - 16 15 - 21 18 - 24 
9 4- 10 6- 12 8- 14 12 - 18 18 - 24 21- 27 

10 6- 12 8- 14 10- 16 15 - 21 21- 27 24 - 30 
11 8- 14 10 - 16 12 - 18 18 - 24 24 - 30 27 - 33 
12 10 - 16 12 - 18 15 - 21 21- 27 27 - 33 30 - 37 

13 12 - 18 15· 21 18 - 24 24 - 30 30 - 37 33 - 41 
14 15 - 21 18 - 24 21- 27 27 - 33 33 - 41 37 - 46 
15 18 - 24 21 - 27 24 - 30 30 - 37 37 - 46 41- 51 

16 21- 27 24 - 30 27 - 33 33 - 41 41- 51 46 - 57 
17 24- 30 27 - 33 30 - 37 37 - 46 46 - 57 51- 63 
18 27 - 33 30 - 37 33 - 41 41- 51 51 - 63 57 - 71 

19 30 - 37 33 - 41 37 - 46 46 - 57 57 - 71 63 - 78 
20 33 - 41 37 - 46 41- 51 51- 63 63 - 78 70 - 87 
21 37 - 46 41- 51 46 - 57 57 - 71 70 - 87 77 - 96 

22 41- 51 46 - 57 51- 63 63 - 78 77 - 96 84 -105 
23 46 - 57 51- 63 57 - 71 70 - 87 84 -105 92 -115 
24 51- 63 57 - 71 63 - 78 77· 96 92 -115 100 -125 

25 57 - 71 63 - 78 70 - 87 84 -105 100 -125 110 -137 
26 63 - 78 70 - 87 78 - 97 92 -115 110 -137 120 -150 
27 70 - 87 78 - 97 87 - 108 100 -125 120 -150 130 - 162 

28 78 - 97 87 - 108 97 - 121 110 -137 130 -162 140 -175 
29 87 -108 97 -121 108 -135 121 - 151 140 -175 151- 188 
30 97 -121 108 - 135 121-151 135 -168 151 - 188 168 - 210 

31 108 -135 121 - 151 135 - 168 151-188 168 - 210 188 - 235 
32 121 - 151 135 -168 151 - 188 168 - 210 188 - 235 210 - 262 
33 135 - 168 151-188 168 - 210 188 - 235 210 - 262 235 - 293 

34 151-188 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327 
35 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327 292 - 365 
36 188 - 235 210 - 262 235 - 293 262 - 327 292 - 365 324 - 405 

37 210 - 262 235 - 293 262 - 327 292 - 365 324 - 405 360 -life 
38 235 - 293 262 - 327 292 - 365 324 - 405 360 -life 360 -life 
39 262 - 327 292 - 365 324 - 405 360 -life 360 -life 360 -life 

40 292 - 365 324- 405 360 -life 360 -life 360 -life 360 -life 
41 324 - 405 360 -life 360 -life 360 -life 360 -life 360 -life 
42 360 -life 360 -life 360 -life 360 -life 360 -life 360 -life 

43 life life life life life life 
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Evaluating Factual Material 

The probation officer has traditionally served the 
court as an independent investigator. In presentence 
investigation, prior to guidelines, the tasks of inter
viewing the defendant, the U.S. attorney, victims, 
and other parties demanded objectivity and ac
curacy. Reporting that information to the court, 
however, under "old law" presentence procedures did 
not require the officer to make independent 
judgments in the body of the report regarding which 
sets of facts by various observers the court should 
rely upon in imposing sentence. In such cases if the 
probation officer was aware of conflicting informa
tion, heretofore, the officer presented opposing views 
so the court could consider them. The offense section 
of the" old law" report provides the best example of 
this. Here the probation officer was expected to 
impartially depict the defendant's and the Govern
ment's versions of the offense and include both ver
sions in sequential sections of the report without 
much evaluative comment. 

As is now widely known, guidelines sentencing 
requires the probation officer to gather similar infor
mation, weigh the evidence in support of divergent 
accounts, if they exist, and arrive at a single version 
of the offense. The same weighing of evidence and 
exercise of judgment is also required in other sections 
of the guideline-based report. Particularly in 
calculating guidelines for the offender and offense 
classifications, the probation officer must decide and 
recommend to the court the facts which are best sup
ported by the available evidence. 

Resolving Disputes 

Because critical judgments will be made regarding 
which facts the court should rely upon in sentencing, 
it is foreseeable that there will be disputes between 
the opposing parties. Resolving such disputes in a 
way so as to produce a balanced, fair, and yet timely 
report is another important skill probation offi
cers will develop over time. In essence, what the 
investigating officer must attempt to do at this stage 
is narrow or eliminate the disputed issues, thereby 
simplifying the fact-finding process for the court. 
This phase of investigative work by the officer may 
have two stages. The first stage might be charac
terized by communication from the attorneys, both 
verbal and written, regarding any factual or guideline 
issues in question. In this communication phase the 
officer's impartiality and openness to opposing 
points of view become key to the dispute resolving 
process. 

On points about which there is no disagreement, 
discussions about facts and applications may be 
brief. On those issues in dispute, however, the officer 
will request all documentation, argumentation, or 
other supportive evidence the attorneys may wish to 
submit. Asking questions, explaining guidelines 
implications, and encouraging the attorneys to con
sider all the available facts will typify the officer's 
role in these discussions. Simply stated, the goal of 
this process is to surface the maximum amount of 
evidence in support of opposing views, so that the 
officer's subsequent evaluative jUdgments can be 
made. 

If what has been disclosed thus far by the 
attorneys does not require reinvestigation, the 
second stage of dispute resolution should ensue. This 
might be envisioned as the officer's opportunity to 
present his or her tentative guideline application, 
with a tentative statement of unresolved issues as 
they will appear in the addendum to the presentence 
report. The officer will make clear the evidence on 
which these recommended findings are based, detail
ing those matters that remain to be decided by the 
court. This may prompt another round of argumen
tation, or it may be the conclusion of the dispute 
resolving process. In either case it is imperative that 
the officer not be intimidated by the prospect of a 
challenge to the presentence report. 

Predictably the defense attorney and the pros
ecutor will first vigorously argue, then seek to 
negotiate, disputed issues. The probation officer's 
function, however, is not one of negotiation. Rather, 
the officer's primary task is to assure that all reli
able, relevant information is given to the court. 
Throughout the dispute resolution. phase, the skills 
or qualities required of the officer are objectivity and 
willingness to listen. As noted in the publication, 
Presentence Investigation Reports Under the Sen
tencing Reform Act of 1984, ". . . it is crucial that 
probation officers continue to exercise their tradi
tional independence as agents to the court." With 
regard to the probation officer's role in disputes, the 
publication states, "While the probation officer may 
discuss the case with the lawyers, it is not intended 
that the officer withhold from the court reliable in
formation disclosed by his or her investigation. In 
particular, it is not contemplated that the lawyers 
will, by agreement, be permitted to eliminate relevant 
information. " 

Testifying in Court 

Probation officers rue long accustomed to pro
viding testimony in probation violation hearings and 
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parole revocation proceedings. Guideline sentencing 
procedures are expected to add· testifying and 
witness skills to the probation officer's function in 
the presentence investigation. How frequently such 
testimony will be required, however, is difficult to 
estimate. Courts have discretion even under 
guidelines to make findings without an evidentiary 
hearing if the appropriate standard has been met, and 
the court is satisfied that a correct application of the 
guidelines can be made. Other important factors not 
yet known include how many disputed factual and 
guideline issues are likely to arise in the average 
investigation and how many may be settled prior to 
the submission of the presentence report. 

Whether testimony regarding the presentence 
report emerges as a major aspect of the investigative 
job or not, the officer will be expected to have the 
necessary basic skills. To be an effective witness, an 
officer must be thoroughly prepared to answer ques
tions about both the factual and rule-related findings 
recommended in the report. An evidentiary hearing 
of this kind could require the officer to produce 
statements of victims, collateral investigations per
formed by another probation officer, court judgments 
and related documents from other jurisdictions, or 
laboratory reports showing amounts and purity of 
drugs. 

Bringing the appropriate documents to court is 
not, on the other hand, likely to completely allay the 
newer officer's anxiety about testifying; there is a 
need to be mentally prepared as well. Officers should 
seek the assistance of supervisors or experienced col
leagues in studying the key issues in a given 
investigation. Perhaps even staging some "rehear
sals" would be of value in training the officer to 
effectively present evidence under cross-examination. 
Along with these preparatory measures, officers will 
find direction by recalling their single most impor
tant objective: To remain independent and unbiased 
in the adversarial process and to provide the court 
with thoroughly verified information. 

Applying the Guidelines Consistently 

This skill area is in many ways the foundation 
upon which all the other investigative skills rest. 
Without guideline application skills that are consist
ent, current, and complete, even the most industrious 
probation officer is going to find evaluating facts, 
resolving disputes, and testifying in court to be 
extremely burdensome and time-consuming. Obtain
ing this kind of consistency in guideline application, 

system-wide, is one of the major responsibilities fac
ing the probation system. 

The first step an individual officer can take in ob
taining and maintaining consistency centers upon the 
basic "tool" of the job itself, the U.S. Sentencing 
Commission Guideline Manual. This manual, in order 
to be fully functional, needs to be properly posted in 
its binder with all commentary and appendices 
included. Should "emergency" amendments be pro
mulgated, they should be clipped into the appro
priate place to supplement the existing pages. The 
"emergency" amendments must then be followed 
pending congressional action which could review and 
affirm or repeal them. It may eventually be necessary 
for probation officers to maintain a steadily growing 
library of guidelines spanning developments over 
time. 

Even though equipped with an up-to-date manual, 
the probation officer must be alert to other possible 
sources of inconsistency. Short-cuts and memorizing 
frequently used portions of the guidelines can cause 
errors. Adopting the habit of merely asking col
leagues and relying upon "word of mouth" inter
pretations instead of directly conSUlting the 
appropriate guidelines will lead to inconsistency over 
time. 

Of course, probation officers need not wage this 
campaign for consistency alone. Management 
initiatives on consistency of guideline application for 
quality control will complement the line officer's 
efforts. For example, chief probation officers and 
supervisors in certain districts have already devel
oped screening committees to review guideline 
reports. Specialized investigation units, where prac
ticable, tend to bring consistency and reduce errors 
in procedures. Local training in guidelines applica
tion will no doubt continue to be a valuable ex
perience for all participants. 

The point cannot be overstated, even in light of 
the previous discussion, that accuracy in the use of 
the guidelines will set the level of credibility 
associated with the revised presentence report and 
reflect upon the officers who prepare them. As was 
true before guidelines, sentencing judges and 
magistrates will rely upon the probation officer's 
services to the extent that such service is viewed as 
genuinely valuable in selecting the most appropriate 
sentence in each case. Thus, the new role of the pro
bation officer, although somewhat determined by 
guideline requirements, will ultimately be defined by 
the judges and probation officers most directly 
involved in the sentencing process. 




