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PRACTICAL EVIDENTIARY PROBLEMS 

THE ART OF OBJECTING: SOME PRACTICAL CONSIDERATIONS 

A. Deliberate By-Pass and Waiver Rule 

1. For purposes of State appellate review, timely and accurate 

objections must be interposed. People v. Vir~en~., 34 A.D.2d 

705 (2d Dept. 1970), aff'd, 27 N.Y.2d 964 (1970); see ,also 

People v. Lyons, 125 A.D.2d 593, 509 N.Y.S.2d 654 (2d Dept. 

1986); People v. Gorman, 125 A.D.2d 733, 509 N.Y.S.2d 156 (3d 

Dept. 1986); People v. Jones, 124 A.D.2d 596, 507 N.Y.S.2d 738 

(2d Dept. 1986); People v. Enright, 122 A.D.2d 443, 504 

N.Y.S.2d 834 (3d Dept. 1986); People v. Garrido, 123 A.D.2d 

784, 507 N.Y.S.2d 260 (2d Dept. 1986), and see CPL 

§470.05(2). 

a. If a general objection is sustained, the ruling will be 

upheld on appeal if any ground existed for the exclusion 

of the evidence. 

b. Conversely, if a general objection is overruled, and the 

evidence objected to is admitted, the objection is not 

preserved for appeal unless the evidence was not 

admissible for any purpose or the omitted ground is not 

one that could have been overcome even if it had been 

specifi ed. 

c. If a specific objection is sustained, on appeal the ruling 

must be upheld on that ground alone unless the evidence 

'Has totally incompetent. (See generally. Richardson on 
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Evidence, §§537-38 10th Ed. 1973). 

d. Failure to object wil' not preserve the issue for appeal. 

People v. Bryant, 31 N.Y.2d 744 (1972). See also People 

v. Balls, 69 N.Y.2d 641, 511 N.Y.S.2d 586 (1986) 

(defendant's unelaborated general objection to the 

prosecutor's reference in summation to speculative facts 

was not sufficient to preserve other alleged prejudicial 

comments for appellate review); People v. Guerra, 69 

N.Y.2d 628, 511 N.Y.S.2d 226 (1986) (defense counsel's 

objections were too general and did not specifically state 

the proper statutory violation); People v. Simmons, 121 

A.D.2d 579, 503 N.Y.S.2d 630 (2d Dept. 1986) (defendant 

failed to object to the charge); People v. Smalls, 121 

A.D.2d 579, 503 N.Y.S.2d 631 (2d Dept. 1986) (defendant 

did not object to the charge); People v. McCutcheon, 124 

A.D.2d 1023, 509 N.Y.S.2d 220 (4th Dept. 1986). 

(1) The Appellate Divisions have "interest of justice" 

jurisdiction to disregard waiver. People v. Vasquez, 

47 A.D.2d 934 (2d Dept. 1976); CPL section 470.15(3) 

(c). 

e. An "exception" is not necessary because the prevailing 

rule, C.P.L.R. section 4017 and CPL section 470.05(2), has 

overruled the common law practice in this area. See 

Richardson, supra, at section 539. 

2. At a State trial, an objection based upon a constitutional 

right must be raised or will generally be deemed waived for 

federal writ of habeas corpus purposes. Stone v. Powell, 428 

U.S. 465 (1976); Pacelli v. United States, 588 F.2d 360 (2d 
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Cir. 1978), cert. denied, 441 U.S. 908 (1979). 

B. Tactical Considerations 

1. How to make the objection: 

a. Object, without stating the specific ground in the 

presence of the jury; or 

b. Object, stating the specific ground in the presence of the 

jury; or 

c. Request a bench conference (also referred to as a side

bar) • 

2. Sensitize the jury during voir dire to the fact that you will 

be making objections, asking for side-bars, etc. and that it is 

your duty to attempt to keep out improper evidence. The jury 

must be told that your objections do not mean that you are 

attempting to hide evidence from them or that you are being an 

obstructionist. Also ask the court to include a similar 

admonition in both its preliminary instruction and its own voir 

dire of the jury. Prepare the instruction you would like and 

hand it up to the court in typed form. 

3. Determine the procedure the judge wishes to follow concerning 

objections. 

a. For example, tell the judge: "Your honor, live practiced 

before a number of judges, each with his/her own preferred 

practice. What is your procedure?" (This looks good for 

the record on appeal.) 

b. You may be able to get a concession from the court 

allowing standing objections. 

4. In determining when to object, be very sensitive to how it will 

11 
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look to the jury. 

a. Constant objections may suggest to the jury that you are 

attempting to, or succeeding in, preventing a witness from 

telling the jury what it wants to hear (1.e., "the 

truth"). 

b. Therefore, both when asking the judge what his/her proce

dure is, and during trial, maximize the use (if possible) 

of standing objections. 

5. What remedial action should you couple with your objection? 

a. Move to strike, thereby preventing any mention of the 

question or answer in summation. 

b. Move for an instruction by the court to have the jury 

disregard the question and answer. 

c. Again, in your early discussions with the court determine 

the preferred procedure. 

6. The Litmus Test of Objecting: Why? 

a. Objections are not made as an academic exercise -- you may 

be right, but does it matter? 

b. Everything done in a courtroom by an advocate must have 

both reason and purpose. No real purpose is served by 

having a record that is textbook perfect. 

c. The manner and extent of your objections should depend on 

your trial strategy. Do not make objections over minor 

points; object to further your "grand scheme" for the 

trial. 

d. Remember that in objecting you may be incurring the rath 

of the judge and, irrespective of the ruling on the par-

12 
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ticular objection, you may be eroding your credibility for 

purposes of further objections that really count. More

over, the judge may later rule against you on significant 

matters to avoid the appearance that you are getting 

everything you want from the court. 

e. IIBait ll theory: The matter being inquired into may be 

objectionable, but you have not objected and the door has 

now been opened. You may, on your examination based on 

your earlier decision not to object, now be able to 

inquire into an otherwise closed objectionable area. Or, 

you may now be able to explore that area in greater depth 

than you would have, had you objected earlier. 

(1) A subtle, but effective approach is to IIkinda" (half

heartedly and not very convicingly) object. Expect

ing the objection to be overruled you have now pre

served your record on appeal and, hopefully, in meet

ing th~ objection, your opponent will state a justi

fication for his/her questioning that will open up a 

closed area of inquiry or legitimately broaden an 

area of your examination. This is the best of both 

worlds. 

C. Specific Objections 

1. Objection to inadequate foundation. 

a. Objecting to the introduction of an exhibit or document on 

the ground that there has been an inadequate foundation 

can serve two purposes: 

(1) You may actually be able to keep damaging evidence 

13 
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out of the case. If this is your sole aim, evaluate 

the likelihood of success, because your reservoir of 

credibility with both the judge and jury erodes as 

each unsuccessful objection is made. 

(2) The second more significant purpose in objecting to 

the inadequate foundation of certain evidence is the 

coupling of the objection with a request for a brief 

voir dire. After making the objection you sit your 

adversary down and you take the floor! This breaks 

up the momentum of your adversary, breaks the rapport 

between the witness and the jury and between the 

examiner and the witness and often rattles your oppo

nent, disrupting his or her game plan of direct exam-

ination. 

(a) Of course, you must stay within the confines of 

proper voir dire, i.e., admissibility of evi

dence, and not its weight. 

(b) And 2f you should succeed in keeping the evi

dence out, even temporarily, your opponent's 

trial strategy will be disrupted. Opposing 

counsel may have to call other witnesses to lay 

a proper foundation for the proffered evidence 

and will be forced to try to rehabilitate this 

witness. 

(c) In any case, you may be able to obtain a dry run 

examination of the witness. 

b. Be careful in stating your objection as to the inadequate 

14 
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grounds. If you state precisely what is lacking, your 

opponent may quickly furnish what you have directly 

suggested. But of course, without being overly specific, 

you must advise the court of the basis for your 

objection. 

2. Objections that require an offer of proof. 

a. Either at the time opposing counsel calls a witness who 

you think will be prejudicial to your case and whom you 

believe to be irrelevant to the issues on trial, or when 

it becomes clear that counsel will call such a witness and 

the judge may be more receptive to argument, you may 

object and ask for an "offer of proof." 

b. Of course, in making the objection you will have to state 

your grounds, but in doing so you will be sensitizing the 

judge (even the jury if they are present) to your position 

concerning the witness. In fact, your adversary, who is 

the proponent of the witness, may state incorrect or 

insufficient grounds for justifying the witness' 

testimony. Moreover, if during the course of a witness' 

testimony he or she is about to enter an improper and 

prejudicial area, you should renew or make for the first 

time your request for an offer of proof. If appropriate, 

you may argue that the witness' testimony should be 

excluded because it is either cumulative, confusing of the 

issues, misleading, a waste of time or simply unfairly 

prejudicial. See Federal Rule of Evidence 403. 

3. Request for limiting instruction. 

15 



8 

a. Often evidence is introduced which is patently objection

able unless it is coupled with a limiting instruction. 

Thus, if you cannot by objection succeed in excluding 

certain evidence, when your objection is over-ruled you 

should respectfully request that the jury immediately be 

told, for example, that: 

(1) the evidence applies only to a particular defendant; 

or 

(2) The evidence goes only to the credibility of the 

witness, and not to issues of substance. 

b. You should go into court armed with a list of the 

objections you can anticipate (see Exhibits B and C) and 

the particular language of the cautionary or limiting 

instructions you are asking for. 

(1) Couch the instruction in language most favorable to 

you. All~wing a court to instruct, without guidance, 

can be highly damaging to your case. 

(2) If a judge asks you for the specific language you 

would prefer, it is difficult to fashion the best 

instruction while you are on your feet. And, if 

after giving its own instruction, the court asks you 

in front of the jury if you have any Rquarrel" with 

the instruction, you may be forced to say "no" simply 

to avoid antagonizing the jury. 

4. Objections relating to chain of custody. 

a. If you believe that your adversary will attempt to 

introduce physical evidence you should meticulously 
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formulate an uanticipated chain of custody." Thus, at the 

moment your opponent ostensibly completes laying the 

foundation through witnesses and offers the exhibit into 

evidence, you will be able to see whether he or she has 

satisfied your chain. If not, and there is no obvious 

explanation, you will be in a better position to argue 

what link in the chain is missing, and thus why your 

objection to the introduction of the evidence should be 

sustained. 

5. Renewing pretrial motions ~ limine during the course of the 

trial in tne form of trial objections. 

a. Motions in limine are among the most potent devices for 

preventing either a defense attorney or a prosecutor from 

improperly presenting to the jury "bootleg" (otherwise 

inadmissible) evidence. This pretrial motion, if granted, 

can prohibit both the introduction of evidence and the 

asking of suggestive and prejudicial questions. (Recall 

the adage: "You can't unring a bell!"). The subject 

matter of motions ~ limine include Sandoval issues, 

Molineux issues and even issues relating to permissible 

areas of cross-examination of prospective witnesses. If 

the pretrial motion ~ limine is denied because it is 

I'premature" or for substantive reasons, the dynamics of 

the trial may well justify later transforming this pre

trial motion into a trial objection to the proffer of 

evidence or the asking of specific questions. With the 

other evidence presented at the trial, facts may now have 

17 
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come to light which justify a partial or total exclusion 

of the evidence or a limiting instruction or a combination 

of the two. 

6. Objection to the swearing of the witness. 

a. Such an objection goes to the competency of the witness. 

b. Object, when appropriate, unless and until a full voir 

dire. 

7. The "extra-legal~ objection. 

a. Objections can be raised and directed to the manner in 

which defense counsel asks a question of a witness. They 

may also be based upon any impropriety of defense counsel, 

witness, juror or even the court and may be made at any 

stage of the trial, including the voir dire, opening 

statement or closing argument. These are legally sanc

tioned objections. 

b. There are "extra-legal" objections which are not sanction

ed but are widely used during a trial. Reference is made 

to them here so that new attorneys are aware of them and 

can deal with them more effectively. 

c. The first category of extra-legal objections is the 

"change of pace" objection. This objection most often 

occurs when YOll are cross-examining a witness and your 

questions are causing concern to your adversary. The 

witness is being "hurt": he or she is not coming across 

well to the jury and/or his or her answers are damaging 

your adversary's game plan or strategy. Opposing counsel 

poses an objection and requests leave to approach the 

18 
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bench. Counsel objects on anyone of a number of spurious 

grounds. 

Although the objection will be overruled, several minutes 

have been used very effectively by your adversary, not to 

obtain a favorable ruling, but to halt 'your momentum and 

to give the witness a chance to recover. 

d. Another classic extra~legal objection is the tactical use 

of the speaking objection which "instructs the witness." 

In making an objection defense co~~sel will suggest the 

answer to the witness (and thus subli~inally to the jury). 

Virtually every attorney has heard the fullowing objec

tion: "I object; there is no way the witness could know." 

The witness then innocently replies to the original ques

tion by saying, "I donlt know.'1 

e. The third prevalent extra-legal objection is the "argumen

tative objection." Rather than stating a technical 

evidentiary basis for an objection, defense counsel argues 

or announces a theory to the court and thus to the jury 

ther~by accomplishing a mid-trial mini-summation. 

f. Possible ways to deal with the extra-legal objection: 

(1) Fight fire with fire: e.g., answer an argument with 

an argument; respond to an objection by saying liAs 

counsel well knows ... " 

(2) When the objection is overruled, say: "Thank you, 

Your Honor, may I proceed along the same line ... " 

(The jury is told that you were right.) 

(3) Respond to the objection by showing that your adver-

19 
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sary is unfair: "I submit, Your Honor, this evidence 

is extremely important and there is no basis in law 

why the jury should be prevented or hindered from 

hearing it." 

(4) In the context of speaking or argumentative objec

tions, you may wish to overlook the first time your 

adversary makes such an extra-legal objection. How

ever, when it happens more than once, you can alert 

the jury to this unfair practice by addressing the 

court and saying "Your Honor, my adversary has just 

instructed the witness what to say or has summed up 

to the jury, and I ask you to admonish Mr./Ms. 

and inst~uct him (or her) not to make speeches in 

front of the jury.,I Or, you may say, liAs Your Honor 

has instructed both sides, no speeches are necessary. 

Simple objections are enough!" 

8. Objections to a witness' refreshing his or her recollection 

with documents. 

a. The procedure whereby witnesses cavalierly are shown 

documents by defense counsel is a prime source of an abuse 

of the rules of evidence and an equally prime area for 

effective objections. 

b. A brief example of a defense attorney's improper referral 

to a "report" illustrates the potential use of objections 

in this area: 

Defense Counsel: Sir, what time did you ? ----
Witness: May I refer to my report? 

20 
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Defense Counsel: Of course. 

Witness: I entered at about 3:30 p.m. 

Needless to say, the witness will eventually paraphrase the 

report rather than testify from memory. And, it will not be 

easy to impeach the witness using the report. Therefore, as 

soon as defense counsel says "Of course [you may refer to the 

documentJ" you should say: "Your Honor, excuse me, may I 

briefly voir dire the witness." 

If the judge says yes, consider the following series of 

questions: 

Prosecutor: 

Witness: 

Prosecutor: 

Witness: 

Prosecutor 

Witness: 

Prosecutor: 

Court: 

How long ago did you ----------------
(perform the activity related to the report 

in question)? 

A least a year and a half ago. 

And I suppose you1ve been involved in many, 

many cases since then? 

Of course. 

(speaking very gently): So it would be fair 

to say that at this very moment you don't 

have any actual recollection of -----
(activity releated to the report in 

question)? 

No, I suppose not. 

Your Honor, I now object to the witness ' 

reference to any written material. 

Sustained (i.e., witness has stated that 

there is no independent recollection to be 

refreshed). 

21 
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What has happened is that defense counsel did not ade

quately "prepll (i.e. prepare) the witness to say that limy 

memory or recollection could be refreshed ll with the document. 

Any attempt to circumvent this ruling by establishing the 

report as a past recollection recorded or as a business record 

is open to independent lines of attack. To constitute a past 

recollection recorded this witness must vouch for the accuracy 

of the written document. Richardson, supra, at sections 469 

et~. Therefore, in a voir dire as to the past recollection 

recorded of a report made out by another individual, the 

following brief series of questions could be used: 

Prosecutor: 

Witness: 

Prosecutor: 

Witness: 

Sir, ;s this your signature on the report? 

No, it is the signature of my associate. 

Prior to today, did you actually read this 

report to verify its accuracy? 

No, I don't recall that I did (Or I did, 

but I didn't verify its accuracy, I just 

assume it is correct.) 

Given these answers in the voir dire, the court should 

prevent both the witness' ref,,~rence to the document or its 

being read as past recollection recorded. Moreover, if defense 

counsel attempts to enter a report into evidence as a business 

record, you may be able to successfully object on the ground 

that it was prepared for the purpose of, or in anticipation of 

litigation. Richardson, supra, at sections 303 et seq. But 

see People v. Mack, 86 Misc.2d 364, 382 N.Y.S.2d 424 (Supreme 
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ct. Westchester Co. 1976) in which the court admitted a labora

tory report prepared by a county laboratory of various rape

related specimens. 

D. Special Problems and Considerations in a Prosecutor's Decision to 

Object. 

1. The discussion above applies to both defense counsel and prose

cutors in formulating and executing objections to specific 

categories of evidence and opposing counsel's conduct. There 

are, however, certain conceptual notions which a prosecutor in 

particular must constantly keep in mind. 

2. Statistically, it is the prosecutor who goes forward with the 

overwhelming percentage of witnesses in a criminal case and his 

objections to evidence will focus generally on the mode of 

cross-examination of his witnesses by defense counsel. 

3. Stated simply, the prosecutor should attempt to appear that: 

a. He or she has nothing to hide; 

b. He or she believes in the strength of the "People's case," 

and the case will survive the oratory. histrionic~ and 

posturing of the defense attorney; and, 

c. Since he or she has had ample time to prepare, he or she 

is never surprised by anything legitimate that is said. 

4. Of course, the prosecutor knows the points of the People's case 

that the defendant would like to explore in cross-examination 

but which are improper areas of cross-examination. The 

prosecution will have a number of witnesses on its direct case; 

if the prosecutor is silent when defense counsel begins to 

explore an improper area with one particular witness, the 
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prosecutor may well be opening up this area of inquiry as to 

all the prosecution witnesses; this is also known as the - ~t 

out of the bag" problem. 

5. When should a prosecutor object? 

a. If a prosecutor intends to call a number of witnesses, it 

may be wise not to object during the cross-examination of 

a particular witness because the prosecutor's next witness 

will recoup the losses. Thus, a prosecutor will be able 

to throw defense counsel off guard by continually curing 

his or her case as different witnesses proceed to testify. 

This also has the desirable effect of not causing a prose

cutor to "throw all of his eggs in one basket" by trying 

to save and rehabilitate a single witness. 

b. Objecting to notorious, loud, insinuating and prejudicial 

questions is of paramount importance. The "isn't it a 

fact ••• ?" questions which are emotionally charged and 

insinuate the worst (and are often unfounded and in bad 

faith) are hardly erased from the Juror's minds with a 

simple "no" answer (i.e., one cannot "unring a bell"). It 

is therefore important that a prosecutor, perhaps even 

with a bit of righteous indignation, vigorously and openly 

request the judge to give an immediate instruction to the 

jury that "it is the answer, and not the questions which 

must be considered by the jury." If the court is unwill

ing to give such an instruction or it is insufficient, the 

prosecutor may be compelled to continually object on the 

ground that "Your Honor, that question assumes a 'fact not 

in evidence!" 

24 
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(1) The best response to improper and prejudicial ques

tions from a defense attorney must in the final anal

ysis come from the witness stand. Prosecution wit

nesses should be prepared, if and when appropriate, 

to answer unfair questions by looking defense counsel 

squarely in the eyes and sincerely announcing "That's 

not true and you know it!" This response is better 

than any judicial ruling. 

c. If your witness is being badgered and roughed-up, but is 

withstanding it, do not object. For in summation you will 

be able to argue that defense counsel's questions were 

loud, pointed and there was much arm waving. Yet after 

all is said and done, it is the answers df the witness 

which count; and this witness withstood vigorous 

cross-examination and was truthful. 

d. However, do not let your witnesses "go down the drain." 

Many witnesses will be nervous and unsure of themselves. 

They look to the prosecutor for protection and do not 

expect to be abandoned. And the jury is keenly aware of 

these dynamics. Therefore, carefully pick your spot, and 

come to the witness ' assistance when things go too far. 

(1) It may even be appropriate to make a speaking or 

argumentative objection, i.e., "There is no need for 

defense counsel to yell at the witness; I'm sure 

defense counsel knows how to ask a proper question." 

e. Always evaluate the decision to object, recognizing your 
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option to rehabilitate the witness on redirect examination 

on your terms. 

6. A prosecutor's objections during the defendant's testimony. 

a. When a defendant puts on a case, the traditional roles of 

the prosecutor and defense coursel are reversed. No 

matter how strong the prosecution's case, when the 

defendant announces he or she will take the witness stand, 

the jurors' ears perk up. They will be eager to hear the 

defendant's story. If you, the prosecutor, keep popping 

up with objections, they will not only get dizzy, but also 

angry. Realize that the jury will be with you, the prose

cutor, on cross-examination. 

b. Of course, if you do object, again pick your spots care

fully, i.e., object to rank hearsay as to important 

matters and object if appropriate when important documents 

will be introduced through the defendant. 

c. Remember, if the prosecution's case has been good, the 

jury will be waiti~ for you to roll up your sleeves on 

cross~examination. The jury loves a good fight, probably 

even wants to see one, and they will be eager to declare 

either the prosecutor or the defendant the winner at the 

end of the cross-examination. And, when a defense attor

ney objects durin~1 the cross-examination of a defendant, 

it invariably appears as if counsel is trying to hide 

something, or the defendant "simply can't take it." 

E. Objections With Respect to Certain Categories of Witnesses. 

1. Children 

26 



19 

a. A jury will naturally feel empathy for a child and a judge 

will make allowance for a child's testimony. Therefore, 

objections which would ordinarily be appropriate will be 

considered obstructionist if made during a child's 

testimony. 

b. Therefore, the better approach is to ask for a brief voir 

dire of the child to test his testimonial abilities and 

thus avoid prejudicial testimony in the jury's presence. 

2. Women (not rape or sexual abuse cases) 

a. Women can pose potential problems that call for actively 

making objections as opposed to conducting a full fledged 

cross-examination. Lawyers have recognized that a woman 

may play upon her feminity and, intentionally or other

wise, utilize an emotional outburst to get out what would 

otherwise be inadmissible and damaging testimony. 

b. The attorney who is confronted with a woman as a witness 

must react to the dynamics of the situation: look into 

the jury box, determine whether the woman cuts a sympa

thetic figure, and make a judgment whether you will be 

able to keep the witness ' testimJny on cross-examination 

limited. If you do not think you can control her on 

cross-examination, control her testimony on direct using 

respectful objections, and leave her as untouched as 

possible on cross-examination. 

(1) For exampie, pin the witness down to times and 

details by objecting to broad and ambiguous questions 

or answers. This avoids what you would have to do on 
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cross-examination and obviates the necessity of 

fencing and parrying with an otherwise sympathetic 

witness. 

3. Elderly witnesses 

a. If you object to the testimony of an elderly witness you 

merely maximize sympathy for the witness. 

b. Be alert, however, and object to rambling, nonspecific and 

irrelevant narratives that may harm your case. 

4. Character witnesses 

a. Many prosecutors believe the best approach is to get 

character witnesses on and off the stand as quickly as 

possible. [When possible, however, the "have you hea.rd" 

questions can be most effective on cross-examination. 

See, ~, People v. Alamo, 23 N.Y.2d 630, 298 N.Y.S.2d 

681 (1969), cert. denied, 396 U.S. 879 (1969)J. 

b. Very often, defense attorneys will attempt to utilize 

character witnesses to introduce an abundance of otherwise 

inadmissible evidence concerning good acts and high 

personal opinions of the defendant. 

c. To avoid the necessity for excessive and often too late 

objections, a prosecutor may wish to move ~ limine prior 

to the character witness· testimony. With the appropriate 

language in hand, the judge should be informed that the 

next witness is a character witness and while you do not 

presume to instruct the court or defense counsel on the 

appropriate boundaries of direct Examination, you do IIwish 

to avoid a situation where the court, in sustaining the 
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objection, will be trying to pour back into the bottle 

milk already spilt. I am not saying defense counsel will 

adduce evidence of through the 

witness, but I put him on notice I will object vigorously 

to such clearly improper and inadmissible testimony." Of 

course, the judge will probably not formally grant the 

motion ~ limine, but he will be sensitized to improper 

questions and answers and will probably intervene sua 

sponte if necessary, cut defense counsel off and give 

strong cautionary instructions. At the very least, the 

court will allow defense counsel to get away with 

eliciting improper information only once. 

d. On the other hand, the prosecutor may, based on the 

strength of his or her case, freely allow character 

witnesses to testify, hoping the jury will simply believe 

these witnesses are part of the parade of the defendant's 

contrived defense. 

F. Objections during the Course of Opening Statement 

1. The operative principle here is quite simple and is embodied in 

the maxim that an opening must announce what the party intends 

to prove -- it is no place for argument! Although some leeway 

is accorded counsel, most judges expect quick objections to 

argumentative matters that are more appropriate for summation. 
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G. Objections during Summation* 

1. The prosecutor's vantage point. 

a. The key rule is do not object unless absolutely necessary 

and you are sure you are right. For example, if defense 

counsel is arguing about matters not in evidence, do 

announce "there is no such evidence and I object to 

defense counsel's allegations in summation. 1I Recall, 

however, that: 

(1) by objecting, you call attention to defense counsel's 

argument; and 

(2) if the court overrules you, this adds credence to 

defense counsel's summation. 

b. If serious error is committed by defense counsel, couple 

your objection with a request for remedial relief, i.e., 

cautionary instructions. 

c. Rather' than object during the defendant's summation and 

call attention to various points, you may wish to wait 

until it is over to proceed to the sidebar and object and 

hope for curative instructions. 

d. A prosecutor may object if the defense summation misstates 

the testimony of a witness, misstates a critical point of 

law, or constitutes a rank appeal to prejudice or sympa-

thy. Again, object if the error is significant. 

* A quick reminder to prosecutors: it is inappropriate to begin your 
summation by saying "I did not interrupt defense counsel and I 
expect or hope he (or she) shows me the same courtesy. II A complete 
discussion of the proper scope of summation is contained in The 
Criminal Lawyer's Summation Manual, published by BPOS. 
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e. Remember, that when defense coun5el is objecting during 

your summation, more often than not he or she is attempt

ing to break your train of thought and your momentum and 

perhaps hopes to make a bit of a speech as well. Gener

ally, your only legitimate protection will come from the 

court when it overrules the objection. You must maintain 

your composure and take advantage of the objection by not 

simply continuing, but by repeating the objected-to 

matter, thus reminding the jury of the argument and the 

fact that the judge has implicitly approved your argument 

by overruling the objection! 

(1) Remember also that you must never reduce the trial to 

a personal confrontation between you and your 

adversary. Be above the affray and rely on the 

strength of your arguments. 

f. In deciding if and when to object to the defendant's 

summation, realize that if counsel's summation is exces

sive he or she will be opening the door to fair comment 

and to arguments by you that would ordinarily be 

prohibited. 

2. The defendant's vantage paint. 

a. Generally, a prosecutor will not object too much during 

defense counsel's summation and defense counsel may there

fore wish to "stretch" his or her argument early in the 

summation to see how far he or she can go without objec

tion. Since defense counsel may get in his or her "first 

stretch" before the first major objection by the prosecu-
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tor, defensa counsel should save the "first stretch" for a 

potent claim or argument. 

b. When defense counsel is objecting he or she may find it 

appropriate to turn to the jury and/or make a speech. 

(1) If the judge has been unfairly ruling against defense 

counsel during trial, summation may be the right time 

to show that the judge and prosecutor have "ganged 

up" against the defendant and hope for sympathy by 

announcing in the objection: "It's absolutely unfair 

that ••• " Then turn to the jury and say, "it's you 

who decide the case, not the D.A. or the judge." 

(2) Defense counsel must stress his or her legitimacy 

during objections. 

c. Defense counsel's objections must be timely and accurate 

if ar~9r is to be preserved on appeal. 

(1) Ask for specific curative instructions; and 

(2) Allow the jury to hear the grounds for the defense 

objections, and make the grounds intelligible to the 

jury. 

d. If defense counsel has been aggressive during trial with 

his or her objections, summation is a good time to apolo

gize and tell the jury counsel was only trying to do his 

or her job and keep out inadmissible evidence. 

H. Objections to the Court's Charge. 

1. Objections to the court's charge are ~ever made in the presence 

of the jury; you have had your turn to speak, now the jury 

expects the judge to have the floor. 
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2. Take careful notes, and save objEctions until the jury is 

excused. 

CONCLUSION 

This discussion has attempted to provide only the barest outline of 

the factors that must be considered in the making of objections. Suffice 

it to say that making objections properly is an art -- an art which 

involves a mastery of the rules of evidence and an understanding of trial 

strategies. The basic principles which underlie a decision to make any 

one of the various objections are: 

(1) preserve your record; 

(2) keep out evidence that is damaging to your case; 

(3) be sensitive to how your objections will affect the jury's view 

of your case; and 

(4) utilize your objections to control the conduct of your adver

sary so that the jury will fairly decide the case. 
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APPENDIX A 

Before starting each trial, you may wish to briefly review the 

following list of "do's," "dont·s" and "remembers": 

1. Objections are made to the court. They are not made to 

your adversary. To do otherwise only opens the door to 

criticism and admonition by the court. 

2. Make certain (though respectfully and tactfully) that the 

court rules on your objection. The court's ruling must be 

clear and if you are not certain, ask the court to repeat 

its ruling. 

3. Timeliness in raising an objection is absolutely crucial. 

An objection which comes after the witness has answered 

serves little purpose even if the court admonishes the 

jury to disregard the improper testimony. 

a. If you cannot object in time, "move to strike" the 

answer. 

4. If the witness starts talking as you are making you~ 

objection, ask the court to instruct the witness to cease 

talking as soon as the objection is made and allow the 

court to rule. 

5. Always stand when making your objection. Get the court's 

attention as soon as you believe either the question or 

the answer sought is improper. A clear and polite "I 

object, Your Honor" will signal the court, the jury, the 
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witness, and opposing counsel. Then, if the court's 

procedure is to state the grounds for the objection, do 

so. 

a. Again, as noted earlier, determine what the court's 

preference is for the appropriate procedure in making 

objections. As a general rule, the appropriate 

procedure is to briefly state the specific grounds of 

an objection. The added value of stating the ground 

for your objection is that the jury is alerted to the 

specific unfair nature of your adversary's 

questions. 

6. Objections need not only be made during trial at the time 

the evidence is offered. If you anticipate certain "boot

leg" evidence will be introduced at any time during trial, 

move in limine to exclude it. 

7. When contemplating the use of a voir dire to test the 

qualifications (i.e. competency) of a witness to testify, 

remember that you must ~ the court to allow you to 

inquire on voir dire and you may ask that it be conducted 

outside the presence of the jury (although this request is 

not often granted unless strong justification is offered). 

Remember also that since the voir dire is generally 

conducted in the Jury's presence, it may backfire on you. 

If the judge overrules your objection which gave rise to 

the voir dire, it will place undue emphasis on the 

witness' credibility. After all, after you questioned the 
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witness' credentials to testify during the voir dire the 

court will likely overrule your objection and allow the 

witness to testify. Weigh the risk of having the witness' 

credibility enhanced against the possibility of excluding 

his testimony or damaging his credibility through voir 

dire. 

8. Where it is important that the jury not hear the reason 

for the objection, you may request a bench conference 

(also known as a side-bar). Often, both prosecutor and 

defense counsel may be harmed by having to openly explain 

the basis for certain objections. Thus, consider a bench 

conference or side-bar whenever the basis for the objec

tion or its refutation would be harmful to you if made in 

the presence of the jury. 

a. Do not allow your adversary to argue the basis for 

the evidence's introduction or for an objection in 

front of the jury. Anticipate such argument and move 

for a side-bar immediately. 

9. Questions objectionable as to form and subject matter. 

a. Appendices Band C list the major categories of 

questions objectionable as to form and subject 

matter. Understanding the objectionable nature of 

these categories is a prerequisite to effective trial 

advocacy, and this outline simply cannot devote 

enough time to discuss them. However, maj1r 

considerations involve the following: 

b. Questions improper as to form. 
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(1) The major category is the leading question. A lead

ing question is one which suggests the desired 

answer. A question which merely requires a yes or no 

generally fits into this category. Leading questions 

will be permitted on direct examination if: the 

witness is hostile or is an adverse party; the ques

tion is preliminary in nature and the answer is not 

offered to prove a factual issue in contention; or 

the question is used to refresh the witness' 

reco 11 ect ion. 

(2) The second major category of questions which are 

objectionable as to form are those that are "argu

mentative." Such questions generally seek to per

suade the jury rather than obtain testimony from the 

witness or seek to draw out inferences from the 

facts. 

c. Questions objectionable as to subject matter. 

(1) Questions which improperly go beyond the scope of 

direct, cross, re-cross, etc. 

A cross-examiner is obligated to stay within the 

bounds of direct examination because of the common 

law notion that the witness was called to testify to 

a particular area and the proponent of the witness 

has not vouched for the witness outside this area. 

If the cross-examiner wishes to go beyond the scope 

of direct, he or she must obtain permission of the 

court to call the witness as his or her own. Of 
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course, this does not apply to questions beyond the 

scope of direct which are related to the credibility 

of the witness. 

(2) Questions which assume a fact not in evidence. 

This type of question is self-explanatory and 

the objection should be coupl€d, if appropriate, with 

a motion to strike. 

(3) Questions which are objectionable due to an 

inadequate foundation. 

These questions typically involve a witness· 

testimony where a material fact has been omitted and 

without which there is no reason to believe the 

witness is competent to testify. For example, a 

witness is asked a question about an event; yet there 

is no testimony that the witness was ever in a 

position to see, hear, observe or be able to testify 

about the event. Another example of this type of 

objection is the expert witness who is asked to 

render an opinion, although there has been no proper 

foundation or factual basis for him to do so. 

10. Objection coupled with a motion for a mistrial. 

a. Even if a c.l"efense or prosecution objection is sustained, a 

motion for a mistrial may be in order if the objectionable 

matter will preclude a fair trial for either party. CPL 

section 280.10 subd. (1) and (2). Of course the double 

jeopardy doctrine comes into play, and the prosecution 

must remember that a mistrial, in the absence of 
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IImanifest necessity," may bar retrial. Arizona v. Wash

ington, 434 U.S. 479, 506 (1978); see also United States 

v. Grasso, 552 F.2d 46 (2d Gir. 1977). 

11. 00 not allow opposing counsel to improperly control the flow of 

the trial by unfairly and excessively requesting side-bars. 

Numerous side-bars have the effect of breaking the flow of 

either your direct or cross-examination. The court should be 

reminded that these side-bars are unnecessary, time consuming, 

and that the constant interruptions make the witness' testimony 

unintelligible to the jury. 

39 



32 

APPENDIX B 

(This list, inserted in plastic cover, should be kept on your table 

during trial.) 

LIST OF COMMON OBJECTIONS TO THE FORM OF QUESTIONS 

Gro~nd for Objection 

Q. • • is 1 e ad in g 

Q... is unclear, confusing, ambiguous, key term is undefined 

Q... ;s a multiple or compound question 

Q... is too general -- calls for a narrative; limit to time, 

place 

Q... is repetitive (asked and answered) 

Q... misquotes or mischaracterizes testimony of this witness or 

prior evidence 

Q... assumes a fact not in evidence 

Q... is argumentative 

Q... is misleading, oppressive, harassing or badgering 
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APPENDIX C 

(This list, inserted in a plastic cover, should be kept on your table 

during trial.) 

LIST OF COMMON OBJECTIONS TO THE SUBSTANCE OF QUESTIONS 

Ground for Objection 

Relevance 

Incompetent witness (1acks personal knowledge) 

Question or document calls for hearsay 

Inadmissible opinion 

Inadmissible conclusion 

Speculation, guessing and not a fact 

Inadmissible state of mind 

Improper impeachment: 
- by prior conviction 
- by specific instances of conduct 
- prior statements not inconsistent 

Privileged material 

Cumulative 

Cross-examination beyond scope of direct 

Question calls for a collateral matter the court has excluded or 
should exclude 

Exhi bits: 
- No proper foundation or authentication 
- Chain of custody 
- Use of or reading from a document not in evidence (very 

common) 
- Document speaks for itself 

Improper rehabilitation 

Redirect beyond scope of cross-examination 
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THE INTRODUCTION OF RECORDED TAPES AND TRANSCRIPTS AT TRIAL* 

I. Pretrial Procedure 

A. The usual procedure is to have both the prosecutor and defense 

counsel stipulate to the accuracy of a transcript and the 

audibility of a tape before trial. If no "stipulated" 

transcript can be developed, the jury may be given: 

1) a transcript containing both versions; 

2) two transcripts, the reasons for the disputed portions and 

an instruction to determine which, if either, is accurate; 

or 

3) the opportunity to hear the disputed tape twice, once with 

each transcript. See United States v. Onori, 535 F.2d 938 

(5th Cir. 1976). See also Todis££ v. United States, 298 

F,2d 208, 211 (9th Cir. 1961), cert. denied, 368 U.S. 989 

(1962); People v. Hochberg, 87 Misc.2d 1024, 386 N.Y.S.2d 

740 (Sup. Ct. Albany Co. 1976), aff'd, 62 A.D.2d 239 (3d 

Dept. 1978). 

II. Trial Procedure: Laying the Foundation 

Although individual courts vary on the precise elements of 

foundation that are a condition precedent to the admission of 

tapes, generally, the following six facts should be established 

by the proponent of a tape recording: 

* This brief outline does not address the many statutory requirements 
which must be met at trial prior to the introduction of tapes which 
are the product of court-ordered electronic surveillance. See CPL 
Article 700; 18 U.S.C. §2518 et. seq. Thus, this outline wlTT be 
relevant to tapes which were obtained with the consent of at least 
one party. 
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1. the device utilized to record the conversation was functionally 

capable of taping the conversation in question; 

2. the operator was competent to operate the device; 

3. the recording is authentic, without alterations, additions or 

deletions; 

4. the recording was properly preserved; 

5. the speakers are properly identified; 

6. the taped conversation was not improperly included or 

involuntarily made. 

See United States v. McMillan, 508 F.2d 101, 104 (8th Cir. 1974), cert. 

denied, 421 U.S. 916 (1975); United States v. McKeever, 169 F.Supp. 426, 

430 (S.D.N.Y. 1958), rev'd ~ other grounds, 271 F.2d 669 (2d Cir. 1959); 

United States v. Pageau, 526 F.Supp. 1221 (N.D.N.Y. 1981); People v. Ely, 

68 N.Y.2d 520, 510 N.Y.S.2d 532 (1986); People v. Warner, A.D.2d ___ , 

510 N.Y.S.2d 292 (3d Dept. 1987); People v. Carrasco, 125 A.D.2d 695, 

509 N.Y.S.2d 879 (2d Dept. 1986) (tapes must also be audible). See also 

People v. Rao, 53 A.D.2d 904, 913; 386 N.Y.S.2d 441, 451 (2d Dept. 1976) 

(Titone, J., dissenting), indictment dism'd, 73 A.D.2d 88, 425 N.Y.S.2d 

122 (2d Dept. 1980). 

However, in United States v. Floyd, 681 F.2d 266 (5th Cir.), cert. 

denied, 460 U.S. 1035 (1982), the Court of Appeals for the 5th Circuit 

required only the following for admission of tapes of conversations: 

(1) competency of the operator; 

(2) fidelity of recording equipment; 

(3) absence of material alterations in relevant portions of 

recording; and 
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(4) identification of relevant speakers. 

Note: An identification of defendant·s voice on tape by a witness 

who is an accomplice as a matter of law cannot serve as independent 

corroborative proof of the witness· testimony connecting defendant with 

the crimes charged. People v. Dennison, 83 A.D.2d 754, 443 N.Y.S.2d 516 

(4th Dept. 1981) (the crimes charged were hindering prosecution and 

divulging the contents of an eavesdropping warrant). 

It should be remembered that the conversation on the tape must be 

independently admissible under some exception to the hearsay rule. 

People v. Sapia~ 41 N.Y.2d 160, 167; 391 N.Y.S.2d 93 (1976), cert. 

denied, 434 U.S. 823 (1977). 

Finally, the general rule is that the jurors may refer to the 

verified transcripts only when the tapes are played -- the transcripts 

are only aids in listening; they are not evidence. A cautionary instruc

tion to this effect should be given whenever tapes are used and in the 

final charge. See People v. Kuss, 81 A.D.2d 427, 442 N.Y.S.2d 313 (4th 

Dept. 1981); People v. Tapia, 114 A.D.2d 983, 495 N.Y.S.2d 93 (2d Dept. 

1985). Generally, transcripts should not be given to the deliberating 

jury without consent of the parties. See United States v. McMillan, 508 

F.2d 101, 106 (8th Cir. 1974), cert. denied, 421 U.S. 916 (1975); United 

States v. Springer, 460 F.2d 1344, 1354 (7th Cir. 1972), cer~. denied, 

409 U.S. 873 (1972); United States v. Carlson, 423 F.2d 431, 440 (9th 

Cir. 1970), cert. denied, 400 U.S. 847 (1970); People v. Campbell, 55 
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A.D.2d 688, 389 N.Y.S.2d 146 (3d Dept. 1976);* People v. Mincey, 64 

A.D.2d 615, 406 N.Y.S.2d 526 (2d Dept. 1978). See also People v. Pagan, 

80 A.D.2d 924, 437 N.Y.S.2d 384 (2d Dept. 1981) and People v. Colon, 87 

A.D.2d 826, 449 N.Y.S.2d 11 (2d Dept. 1982) (in both of these cases, the 

undercover officer's transcript of a Spanish language tape should not 

have been given to jurors who did not understand Spanish). 

A correct recording was inadmissible when it was made by defendant's 

accomplice acting as a police informant, because the conversations were 

recorded after defendant had been arrested, retained counsel, and 

released on bail. People v. Brooks, 83 A.D.2d 349, 444 h.Y.S.2d 615 (1st 

Dept. 1981), citing Massiah v. United States, 377 U.S. 201, 84 S.Ct. 

1199 (1964) and People v. Skinner, 52 N.Y.2d 24, 436 N.Y.S.2d 207 

(1980). See also People v. Jewell, 123 A.D.2d 463,506 N.Y.S.2d 237 (3d 

Dept. 1986); People v. McCoy, 122 A.D.2d 957, 506 N.Y.S.2d 103 (2d Dept. 

1986) (videotapes are admissible). See also, People v. Branch, 

A.D.2d ,513 N.Y.S.2d 261 (3d Dept. 1986),(tape recording was held 

inadmissible because it contained highly prejudicial statements made by a 

police officer about other uncharged crimes, which had no probative 

value). But see People v. Irizarry, A.D.2d _,511 N.Y.S.2d 758 

(4th Dept. 1987) where the trial court properly admitted tape recordings 

into evidence to establish defendant's knowledge and intent in a 

possession of cocaine prosecution. 

* The Second Circuit, however, does not follow this rule; the decision 
on the submission of transcripts to the jury during their delibera
tions is left to the discretion of the trial judge. United States 
v. Carson, 464 F.2d 424, 437 (2d Cir.), cert. denied, 409 U.S. 949 
(1972) . 
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Even conceding that police did not act in bad faith but destroyed 

consent tape recordings for reasons of economy, the court in People v. 

Saddy, 84 A.D.2d 175, 445 N.Y.S.2d 601 (2d Dept. 1981) reversed 

defendant's conviction for criminal sale of a controlled substance and 

ordered a new trial, because defendant contended on appeal that these 

tapes would have aided his agency defense. This type of destruction of 

evidence violates the spirit of the rule in Brady v. Maryland, 373 U.S. 

83, 83 S.Ct. 1194 (1963), which mandates the disclosure to the defense by 

the prosecution of any exculpatory evidence. See also People v. Rothman, 

117 A.D.2d 538, 498 N.Y.S.2d 811 (1st Dept. 1986); and People v. Pantino, 

106 A.D.2d 412. 482 N.Y.S.2d 334 (2d Dept. 1984). But ~ People v. 

DeZimm, 102 A.D.2d 633, 479 N.Y.S.2d 859 (3d Dept. 1984), ~ to appeal 

denied, 66 N.Y.2d 1039 (1985) (police officers' failure to record 

defendant's conversations with allegedly wired informant did not violate 

the rule in Brady; defendant's motion to set aside the verdict convicting 

him of an illegal drug sale was denied). 
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DOCUMENTARY EVIDENCE 

A Two-Page Primer on Introducing Business Records 

Although there are many grounds upon which documents may be intro

duced into evidence, the one which is most used and most valuable to the 

practicing attorney is the Business Record Exception to the Hearsay Rule 

(see CPLR section 4518(a); Fed. Rule of Evidence 803(6); Richardson on 

Evidence, supra, at sections 298 et seq.). 

The following is a suggested procedure: 

1. Your Honor, I ask that this document be marked for identifi-

cation as People's Exhibit 1.* 

2. Sir, I show you People's Exhibit 1 for identification. Do you 

recognize it? 

3. What do you recognize it to be? 

4. How do you recognize it? 

5. Was this document produced from the files of X Corporation (or 

any enterprise)? 

6. Is it an original? 

7. Was it the regular course of business of X Corporation to keep 

and maintain such records? 

8. Was People's Exhibit 1 for identification made in the regular 

course of business of X Corporation. 

9. Was it the regular course of business of X Corporation to keep 

and maintain such records at or about the time of the transac-

tions reflected therein? 

*If possible "premark~ exhibits. This would eliminate the need for 
Quest ion 1. 
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10. Your Honor, 1 now offer People's Exhibit 1 for identification 

into evidence as People's Exhibit 1. 
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EVIDENCE OF OTHER CRIMES: 

A Brief Review of the Molineux Doctrine* 

Both State and federal courts have long accepted the proposition 

that evidence of "other crimes ll may be admissible at a trial if intro

duced for a purpose other than showing a propensity of the defendant to 

commit the crime in issue. For example, the New York Court of Appeals in 

People v. Jackson, 39 N.Y.2d 64, 67-8, 382 N.Y.S.2d 736 (1976), 

explained: 

While it is true that evidence of unconnect
ed, uncharged criminal conduct is inadmis
sible if the purpose is to establish a pre
disposition to commit the crime charged 
(People v. Fiore, 34 N.Y.2d 81, 84; People v. 
Dales, 309 ~97, 101; Coleman v. People, 
55 N.Y. 81, 90), such evidence may be admis
sible if offered for relevant purpose other 
than to establish criminal propensity (People 
v. Fiore, supra; ,see, ~, People v. --
McKinney, 24 N.Y.2d 180, 184; People v. 
Gaffey, 182 N.Y. 257, 262; People v. 
Molineux, 168 N.Y. 264, 291-294). The danger 
that the jury might condemn a defendant 
because of his past criminal activity rather 
than his present guilt has been propounded as 
justification for the exclusion. However, 
when the prior activity is directly probative 
of the crime charged, the probative value is 
deemed to outwei h the dan er of prejudice 
Peop e v. McKlnney, supra, at p. 84). In 

People v. Molineux (supra, at p. 293), this 
court indicated that-urtJhe exceptions to the 
rule cannot be stated with categorical preci
sion. Generally speaking, evidence of other 
crimes is competent to prove the specific 
crime charged when it tends to establish: 
(1) motive; (2) intent; (3) the absence of 
mistake or accident; (4) a common scheme or 
plan embracing the commission of two or more 
crimes so related to each other that proof of 
one tends to establish the others; (5) the 
identity of the person charged with the 
commission of the crime on trial. 1I 

Jackson, 39 N.Y.2d at 67-68, 382 N.Y.S.2d 
at 738 (emphasis added). 
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Accord, People v. Vails, 43 N.Y.2d 364, 401 N.Y.S.2d 479 (1977); People 

v. Grieco, 125 A.D.2d 489, 509 N.Y.S.2d 407 (2d Dept. 1986) (evidence of 

prior uncharged crime of possession of cocaine was admissible to prove 

the defendant's knowledge of cocaine in his drug prosecution). 

In People v. Kampshoff, 53 A.D.2d 325, 385 N.Y.S.2d 672 (4th Dept. 

1976) cert. denied, 433 U.S.911 (1977) the court noted that the five 

traditional Molineux "categories are merely illustrative and not 

exclusive". See also People v. Beckles, A.D.2d _, 512 N.Y.S.2d 826 

(1st Dept. 1987). Thus, evidence of other crimes may be admissible where 

material though not strictly within one of the five Molineux categories. 

For example, evidence of a defendant's prior crimes may be introduced on 

the prosecution's rebuttal case to rehabilitate a witness. See People v. 

Greenhagen, 78 A.D.2d 964, 433 N.Y.S.2d 683 (4th Dept. 1980) (defendant's 

prior rape of teen-age step-daughter who testified at his trial for the 

alleged rape of her infant sister was admissible to show that the 

witness' alleged "bias" was not wilfull). Si~ilarly, evidence of prior 

crimes committed by a defendant is admissible where such evidence is 

crucial to explaining the facts and circumstances surrounding the charged 

crime. See People v. LeGrand, 76 A.O.2d 706, 431 N.Y.S.2d 850 (2d Dept. 

1980) (bizarre cult leader's prior crimes were admissible to show the 

control he had over his followers which explained why they passively 

watched him murder the victim). See also People v. Ciervo, 123 A.D.2d 

393, 506 N.Y.S.2d 462 (2d Dept. 1986) (evidence of defendant's prior bad 

acts reflected on her credibility to disprove defendant's claim of 
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"battered woman's syndrome" and was admissible with limiting 

instructions); ~ also, People v. Douglas, ___ A.D.2d ___ , 513 N.Y.S.2d 

211 (2d Dept. 1987) (testimony regarding uncharged criminal acts is 

admissible to establish that "two perpetrators were acting in concert"). 

But see People v. Blanchard, 83 A.D.2d 905, 442 N.Y.S.2d 140 (2d Dept. 

1981) (statement properly excluded from evidence as it was merely 

cumulative on the issue of identification but placed defendant and the 

already convicted codefendant at the scene of the robbery immediately 

prior to its occurrence). 

Evidence of other crimes is admissible to show intent (mens rea). 

See People v. Roides, 124 A.D.2d 967, 508 N.Y.S.2d 827 (4th Dept. 1986) 

(evidence of defendant's prior threats and assaults on his wife were 

probative of defendant's intent and possible motive for starting the 

fire in an arson prosecution); People v. Lawson, 124 A.D.2d 853, 508 

N.Y.S.2d 623 (3d Dept. 1986) (codefendant's statements that defendant 

participated in a prior uncharged burglary and stole checks were 

probative of defendant's intent to commit forgery and properly admitted 

into evidence); People v. Volcipello, A.D.2d ___ , 513 N.Y.S.2d 838 

(2d Dept. 1987) (an employee of the defendant was properly permitted to 

testify about the defendant's improper criminal conduct to establish 

intent and a pattern of check manipulation); and People v. Short, 110 

A.D.2d 205, 494 N.Y.S.2d 19 (2d Dept. 1985) (where defendant was charged 

with grand larceny of gasoline by "pumping out" gasoline storage tanks, 

evidence of a prior conviction for a previous pump-out, although 
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prejudicial, was relevant to the issue of whether defendant acted with 

larcenous intent and its admission did not constitute an abuse of 

discretion). People v. Lisk, 76 A.D.2d 942, 428 N.Y.S.2d 729 (3d Dept. 

1980) (evidence of defendant's prior robbery convictions was admissible 

to show that defendant, who drove the getaway car, knowingly aided and 

abetted his companions to commit the robbery.) See People v. Chavis, 99 

A.D.2d 584, 471 N.Y.S.2d 421 (3d Dept. 1984) (evidence indicating that 

defendant was present at a prior bank holdup properly admitted to prove 

state of mind where defendant claimed he was unaware companions had 

robbed a bank). See also People v. Gross, 74 A.D.2d 701, 426 N.Y.S.2d 

118 (3d Dept. 1980) (evidence of defendant's prior burglaries was 

admissible to negate his defense of lack of intent to steal). In 

establishing mens rea, evidence of other crimes is admissible to negate 

the possibility of accident, as where evidence of past child abuse is 

introduced in a prosecution for a child abuse homicide. People v. 

McNeely, 77 A.D.2d 205, 433 N.Y.S.2d 293 (4th Dept. 1980); People v. 

Kinder, 75 A.D.2d 34, 428 N.Y.S.2d 375 (4th Dept. 1980). 

Evidence of defendant's prior crimes was admissible to rebut defen

dant's insanity defense and advance the People's theory that defendant's 

explosive personality, as manifested in past violent crimes, led him to 

commit the crime, as opposed to the defense theory that he suffered from 

temporary insanity as defined in the law. People v. Santarelli, 49 

N.Y.2d 241, 425 N.Y.S.2d 77 (1980). See also People v. Clark, 94 A.D.2d 

846, 463 N.Y.S.2d 601 (3d Dept. 1983) (prosecution allowed to use defen

dant's prior acts to establish defendant's irrational behavior was 
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feigned to avoid punishment and to rebut claim that behavior was caused 

by mental deterioration resulting from a motorcycle accident). 

The connection between the prior uncharged crime and the crime for 

which a defendant is on trial must, in the words of Molineux, bear a 

logical nexus if the "probative value is [to be] deemed to outweigh the 

danger of prejudice." People v. Bolling, 120 A.D.2d 601, 502 N.Y.S.2d 77 

(2d Dept. 1986). See People v. Johnson, 122 A.D.2d 341, 504 N.Y.S.2d 311 

(3d Dept. 1986) (defendant's prior act of accidently fracturing a baby's 

leg did not constitute an immoral act or uncharged crime, and its 

probative value was outweighed by its potential for prejudice). See 

also, People v. Sanders, A.D.2d ____ , 513 N.Y.S.2d 413 (1st Dept. 

1987). The Appellate Division Second Department, in People v. 

Napolentano, 58 A.D.2d 83, 395 N.Y.S.2d 469, 475 (1977), outlined the 

boundaries of the Molineux nexus requirement in the context of the motive 

exception by quoting from language of the Court of Appeals in People v. 

Fitzgerald, 156 N.Y. 253, 259 (1898): 

The motive attributed to the accused in 
any case must have some legal or logical rela
tion to the criminal act according to known 
rules and principles of human conduct. If it 
has not such relation, or if it points in one 
direction as well as in the other, it cannot be 
considered a legitimate part of the proof. 

"To put it Flnother way, evidence of the 
commission of andther crime is admissible when 
it tends to prove a motive for the crime 
charged, but only if it has a logical relation
ship to the commission of the crime 'according 
to known rules and principles of human 
conduct'," 

Napolentano, at 93, 395 N.Y.S.2d at 475. 

For example, evidence of defendant's involvement in illegal drug 

sales was germane to show the motive for drug-related murder. People v. 
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Pucci, 77 A.D.2d 916, 431 N.Y.S.2d 72 (2d Dept. 1980). See also People 

v. Carter, _ A.D.2d _, 516 N.Y.S.2d 52 (2d Dept. 1987) (although the 

defendant's prior crimes were probative of the issue of motive, the court 

should have minimized the potential for prejudice by limiting the 

testimony); People v. Hernandez, 124 A.D.2d 821, 508 N.Y.S.2d 541 (2d 

Dept. 1987) (the victim's testimony, that she rejected the defendant's 

prior sexual advances, was admissible to establish the defendant's motive 

and intent for shooting her); People v. McKinley, 123 A.O.2d 362, 506 

N.Y.S.2d 374 (2d Dept. 1986) (the complainant persuaded the victim of a 

prior crime to testify against the defendant resulting in a conviction; . 
thus defendant's prior conviction was relevant to establish defendant's 

motive for injuring the complainant). See also People v. Ventimiglia~ 52 

N.Y.2d 350, 438 N.Y.S.2d 261 (1981) (defendant's statement indicating 

that there was a place to dispose of the murder victim -- "where we put 

people ••• and they haven't found them for weeks and months" w_ was 

admissible to prove premeditation in a murder trial). By contrast, see 

People v. Irby, 79 A.D.2d 713, 434 N.Y.S.2d 252 (2d Dept. 1980) (in a 

prosecution for assault where the weapon was a knife, a prior assault 

with a knife is not admissible to negate the defense of accident where 

the prior assault involved a different victim under different 

circumstances). 

Similarly, the common scheme or plan proviso of the Molineux rule 

requires more than mere similarity. As the Court of Appeals explained: 

mere similarity, however, between the crime 
charged and the uncharged crime is not 
sufficient; much more is required ... 

* * * 
[H]ere, the only relationship between the pay-
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ments and the solicitation are their close 
similarity and that a single construction 
project was involved. 

People v. Fiore, 34 N.Y.2d 81, 85-87; 356 
N.Y.S.2d 38, 42~1974) 

One court has held that to be sufficiently similar to come within 

the common scheme exception, the prior uncharged conduct must IIdemon-

strate a unique scheme or pattern, which is sometimes referred to as a 

'signature' of the party charged." United States v. Manafzadeh~ 592 F.2d 

81 (2d Cir. 1979); People v. Robinson, 114 A.D.2d 120, 498 N.Y.S.2d 506 

(3d Dept. 1986). See also United States v. Danzey, 594 F.2d 905 (2d Cir. 

1979), cert. denied, 441 U.S. 951 (1979) (in which the court utilized 

the IIclose parallel u approach); People v. Beam, 57 N.Y.2d 241,455 

N.Y.S.2d 575 (1982) (evidence of similar crimes is admissible to prove 

identity in a sex offense prosecution where the pattern of initial 

encounter and specific sexual attacks indicate a unique modus operandi 

even though anyone aspect of the encounters taken individually might not 

be unique). See also People v. Sanza, 121 A.D.2d 89, 509 N.Y.S.2d 311 

(1st Dept. 1986) (the court held that defendant's modus operandi in his 

three other rape convictions which were admitted into evidence for the 

purpose of establishing defendant's identity, lacked any commonality with 

defendant's present rape charge and required exclusion); People v. Rojas, 

121 A.D.2d 315, 503 N.Y.S.2d 783 (1st Dept. 1986) (a glassine bag marked 

"Capital ll which contained cocaine that was found on defendant's person 

was not admissible at trial to prove the defendant's identity where 

defendant was accused of selling heroin in a bag also marked "Capital II to 

a police officer). People v. Allweiss, 48 N.Y.2d 40, 421 N.Y.S.2d 341 

(1979); People v. Christopher, 65 N.Y.2d 417, 492 N.Y.S.2d 566 (1985). 

But see, People v. Buccina 124 A.D.2d 983, 508 N.Y.S.2d 806 (4th Dept. 
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1986) (evidence that defendant sold marijuana on prior occasions was not 

admissible to prove defendant sold marijuana in this case because modus 

operandi was not unique); People v. Neu, ___ A.D.2d ___ , 513 N.Y.S.2d 531 

(3d Dept. 1987) (in order to introduce evidence of prior crimes for the 

purpose of establishing identity, the defendant's identity cannot be 

established by other evidence in the case). 

Note: To introduce evidence of prior uncharged arson in an arson 

prosecution, it must first be proven that past fires were incendiary. 

People v. Vincek, 75 A.D.2d 412, 429 N.Y.S.2d 928 (4th Dept. 1980). 

If the similar act resulted in an acquittal, it may not, under 

collateral estoppel and double jeopardy principles, be introduced against 

the defendant at the later trial under the Molineux rule or its equiva

lent under the Federal Rules of Evidence. See People v. Bouton, 50 

N.Y.2d 130, 428 N.Y.S.2d 218 (1980). See also Wingate v. Wainwright, 464 

F.2d 209 (5th Cir. 1972); United States v. Mespoulede, 597 F.2d 329 (2d 

Cir. 1979); State v. Wakefield, 278 N.W.2d 307 (Minn. 1979). 

Likewise, where there was no direct evidence linking defendant to a 

series of car thefts, it was error to admit this evidence in defendant's 

prosecution for criminal possession of stolen property although there was 

some evidence that a similar modus operandi was employed in these thefts 

and the theft of the car possessed by defendant. People v. Dellarocco, 

86 A.D.2d 720, 446 N.Y.S.2d 567 (3d Dept. 1982). 

A defendant who petitions for a writ of habeas corpus on the ground 

that the improper admission of evidence of prior crimes deprived him of a 

fair trial is entitled to have the trial court consider only whether the 

evidence was rationally connected to the crime charged. Carter v. Jago, 
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637 F.2d 449 (6th Gir. 1980), cert. denied, 456 U.S. 980 (1982). 

Under the aegis of Federal Rule of Evidence 404(b), federal courts 

have likewise permitted the introduction of evidence of other crimes on a 

number of grounds* and have generated a wealth of case law in this area 

that may be instructive to the State prosecutor. See,~, United 

States v. Leonard, 524 F.2d 1076, 1091 (2d Gir. 1975), cert. denied, 425 

U.S. 958; United States v. Drummond, 511 F.2d 1049, 1055 (2d Gir. 1975), 

cert. denied, 423 U.S. 844 (1975). 

As the Second Gircuit Court of Appeals recently explained: 

In United States v. Benedetto [571 F.2d 1246 
(2d Gir. 1978)J and United States v. Gubelman 
[571 F.2d 1252 (2d Gir. 1978)], we set forth at 
some length the analysis to be applied by the 
district courts in deciding whether to admit 
other crimes as evidence. Under beth our prior 
precedents and the Federal Rules of Evidence, 
the trial judge must first find that the 
proffered evidence is relevant to some issue at 
trial other than to show that the defendant is 
a bad man. Then, if the judge finds the 
evidence is relevant, he must also determine 
that the probative worth of, and the 
Government's need for, the evidence is not 
substantially outweighed by its prejudice to 
the defendant. * * * Only when both of these 
tests have been affirmatively satisfied is the 
evidence properly admitted. However, when the 
trial court has carefully made the requisite 
analysis, the exercise of his brqad discretion 
will not be lightly overturned. See United 
States v. Deaton, 381 F.2d 114, 1~n.3 (2d 
Cir. 1967). 

United States v. Williams, 577 F.2d 188, 
191 (2d Cir. 1978), cert. denied, 439 U.S. 868, 
99 S.Ct. 296 (1978) (TOOtnotes omitted) 
(emphasis added). 

* Rule 404(b) specifically provides: "Evidence of other crimes, 
wrongs, or acts is not admissible to prove the character of a person 
in order to show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity or 
absence of mistake or accident." Moreover, evidence of such other 
offense need only be demonstrated by IIplain, clear and concise" 
evidence, and not beyond a reasonable doubt. See, e.g., United 
States v. Leonard, supra, 524 F. 2d at 1090-91.- --
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See also United States v. Lyles, 593 F.2d 182, 193 (2d Cir. 1979), 

cert. denied sub. ~ Holder v. United States, 444 U.S. 847 (1979); 

United States v. Manafzadeh, 592 F.2d 81, 86 (2d Cir. 1979); United 

States v. Knuckles, 581 F.2d 305, 314 (2d Gir. 1978), cert. denied, 439 

U.S. 986 (1978) [quoting United States v. Magnano, 543 F.2d 431, 435 (2d 

Gir. 1976), cert. denied, 429 U.S. 1091 (1977)J; United States v. 

OIConnor, 580 F.2d 38, 43 (2d Cir. 1978); United States V. Margiotta, 

662 F.2d 131 (2d Cir. 1982), cert. denied, 461 U.S. 913 (1983); United 

States v. Levr, 731 F.2d 997 (2d Cir. 1984); United States V. Beasley, 

809 F.2d 1273 (7th Cir. 1987); United States v. Dunn, 805 F.2d 1275 (6th 

eir. 1986). 

See also People v. Tedder, 801 F.2d 1437 (4th Gir. 1986) where the 

court did not abuse its discretion by admitting evidence of defendant's 

prior drug transaction where the court gave the jury careful cautionary 

instructions. But~. United States v. Huddleston, 802 F.2d 874 (6th 

Gir. 1986) where the government failed to prove the defendant's prior 

sale of television sets was illegal, the court abused its discretion by 

admitting this "'misconduct'" into evidence. 

When both tests of balancing the probative value of the similar act 

evidence against its prejudicial value have been carefully satisfied, the 

trial court's exercise of broad discretion will not lightly be disturbed. 

See United States v. William, supra; see also United States V. Robinson, 

560 F.2d 507, 514-515 (2d Cir. 1977) (en bane), cert. denied, 435 U.S. 

905 (1978); United States V. Leonard, 524 F.2d 1076, 1092 (2d Cir. 1975), 

cert. denied, 425 U.S. 958 (1976). 

Federal courts have of course recognized that similar acts are 

admissible to prove a defendant's knowledge, intent and identity when 

these are in issue at the trial. See,~, United States v. Williams, 
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supra, 557 F.2d at 191-92; United states v. Reed, 639 F.2d 896 (2d Cir. 

1981); United States v. Alessi, 638 F.2d 466 (2d Cir. 1980); United 

States v. Benedetto, 571 F.2d 1246, 1248 (2d Cir. 1978); United States V. 

Cavalaro, 553 F.2d 300, 305 (2d Cir. 1977); United States V. Grady, 544 

F.2d 598, 604-05 (2d Cir. 1976); United States v. Santiago, 528 F.2d 

1130, 1134 (2d Cir. 1976), cert. denied, 425 U.S. 972 (1976); United 

States V. Papadakis, 510 F.2d 287, 294-95 (2d. Cir. 1975), cert. denied, 

421 U.S. 950 (1975); United States v. Angelilli, 660 F.2d 23 (2d Cir. 

1981), cert •. denied, 455 U.S. 945 (198'2); United States v. Roglieri, 700 

F.2d 883 (1983). 

Significantly, courts have recently grappled with the question of 

when knowledge, intent and identity are truly in issue. In United States 

v. O'Connor, supra, 580 F.2d at 42, the court ruled that simi1ar act 

proof of identity was improper only because ~defendant's counsel had 

disclaimed any intention of pressing the identity issue, and had conduct

ed his cross-examination accordingly.~ Similarly, in United States V. 

DeVaughn, 601 F.2d 42 (2d Cir. 1979), the defendant had offered a formal 

"concession" on the identity issue which "[t]he Government refused to 

accept. II Id. at 46. In United States v. Manafzadeh, supra, 592 F.2d at 

87, defense counsel had lIadvised the court that if the jury found that he 

had created the checks or had caused them to be deposited, which was the 

Government's theory of the case~ [he] was willing to stipulate that he 

had the requisite intent." And in United States V. Cummings, 798 F.2d 

413 (10th eire 1986) the court properly admitted evidence of defendant's 

prior conviction of receiving a stolen truck to establish defendant's 

knowledge of dealing in stolen trucks, and to reduce the possibility of 

mistake or accident. 
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In each of these cases the defendant did what Has required to pro

hibit the prosecution from introducing similar act evidence, namely to 

lIaffirmatively take the issue of intent [or knowledge or identity] out of 

the case. 1I United States v. Williams, supra, 577 F.2d at 191. 

Moreover, the Second Circuit stated in United States v. Benedetto, 

supra, -- in 1anguage since quoted in other cases, see, ~~ United 

States v. Manafzadeh, supra, 592 F.2d at 87; United States v. O'Connor, 

supra, 580 F.2d at 41 -- that proof of knowledge and intent is improper 

where these elements, IIwhile technically at issue, [are] not really in 

dispute. II Benedetto, 571 F.2d at 1249. 

In each of the cases discussed above in which reversals occurred, 

the defendant had in fact affirmatively taken the issue out of the case. 

Where a defendant rests without presenting any evidence in his behalf, it 

1S reversible error for the prosecution to introduce prior narcotics 

convictions to show intent, since intent is not an issue. See United 

States v. Figueroa, 618 F.2d 934 (2d Cir. 1980). Similarly, the Fifth 

Circuit has held that where intent is not generally inferrable from the 

act charged, and defendant fails to give enforceable pretrial assurance 

that he will not dispute intent, the Government's case-in-chief may 

include extrinsic evidence of other crimes under a Molineux theory. 

United States v. Webb, 625 F.2d 709 (1980). 

Where intent is in issue, as where a defense of entrapment is raised 

to a charge of selling cocaine, evidence of prior crimes, such as a 

conviction for simple marihuana possession, is not admissible because a 

simple drug possession conviction is not closely simi1ar to and therefore 

is not sufficiently probative of a narcotics sale. United States v. 
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Bramble, 641 F.2d 681 (9th Cir. 1981), cert. denied, 459 U.S. 1072 

(1982) • 

Therefore, prosecutors must be extremely careful before introducing 

similar act evidence to prove identity, knowledge and intent. 

The Fifth Circuit in the forgery prosecution of an Immigration 

Inspector ruled that the introduction of thirty-two additional forgeries 

was reversible error, rejecting the Government's argument that they were 

admissible to show a common scheme or plan. 

This [common scheme or plan] exception 
applies when evidence of uncharged offenses 
is necessary to explain the circumstances or 
setting of the charged crime; in such a situ
ation, the extrinsic evidence "complete[s] 
the story of the crime on trial by proving 
its immediate context of happenings near in 
time and place." McCormick, Law of Evidence 
§190, at 448 (2d ed. E. Cleary 1972) (foot
note omitted), quoted in 2 J. Weinstein & M. 
Berger, Weinstein's Evidence ~404[16], at 
404-60 (1980). The justification for this 
exception is that the evidence is being 
admitted for a purpose other than to prove 
propen s i ty ••• 

United States v. Krezdorn, 639 F.2d 
1327, 1332 (5th Cir. 1981), cert. denied, 104 
S.Ct. 1416 (1984). ------

One of the most significant uses of similar act evidence is in the 

area of corroboration of various aspects of the prosecution's case. In 

United States v. Williams, 577 F.2d at 190, the defendant was charged 

with conspiracy to commit bank larceny, principally on the basis M the 

testimony of a co-conspirator. The co-conspirator testified that during 

the planning stages of the conspiracy the defendant had reassured him by 

claiming that, "I did bank jobs before." The Government was permitted to 

corroborate this testimony by introducing the defendant's five-year-old 

conviction for receipt of the proceeds of a prior bank robbery. The 
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court reasoned that ~the prior conviction strongly bolstered a key 

portion of Simmons' inculpatory testimony and thereby tended through a 

series of direct inferences to prove appellant·s parti~ipation in the 

conspiracy -- the ultimate fact to be proved by the Government." 

Williams, 577 F.2d at 192. 

Such corroborative similar act evidence is admissible if lithe 

corroboration is direct and the matter corroborated is significant." 

United States v. Williams, 577 F.2d at 192. See also United States v. 

DeVaughn, supra; United States v. O'Connor, supra; United States v. 

Mohel, 604 F.2d 748 (2d Cir. 1979). 

Utilizing another Molineux-related theory, in the much publicized 

case of United States v. Haldema~ and Ehrlichman, 559 F.2d 31 (D.C. Cir. 

1976) (en bane) (per curiam), cert. denied, 434 U.S. 1077 (1977), the 

District of Columbia Court of Appeals affirmed the defendants' 

convictions for conspiracy, obstruction of justice as well as individual 

perjury counts. At trial, the Government had been allowed to introduce 

evidence of the "Ellsberg break-in" on the theory, inter alia, that it 

would "show a central motive for the conspiracy by proving the occurrence 

of activity the conspirators desperately wanted to conceal .•. " Haldeman 

and Erlichman, 559 F.2d at 88. The appellate court affirmed: 

The general rule in this country is that 
evidence of other crimes is admissible to 
show, inter alia, motive, so long as its 
probative va~outweighs its prejudicial 
effect. As Dean Wigmore pointed out, this is 
basically a question of relevancy, "and the 
fact that the circumstance offered also 
involves another crime by the defendant 
charged is in itself no objection, if the 
circumstance is relevant [to show motiveJ." 
We do not understand Haldeman and Ehrlichman 
to challenge this statement of the law; 
rather, as we have noted above, they argue 
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that "[w]hen balanced against the lengthy, 
inflammatory evidence of Ehr1ichman 1s in
volvement in the E1lsberg matter *** the 
probative value of this prior criminal ac
tivity was outweighed by the prejudice which 
it caused to Mr. Ehr1ichman 1s defense." 
Ehr1ichman br. at 50. Having reviewed the 
facts carefully, we disagree and find the 
balance to lie clearly in favor of the 
probative value of the evidence with only 
minimal danger of improper prejudice. 

Haldeman, 559 F.2d at 88-89 (footnotes 
omitted) (emphasis in original). 

In overview, then, it should be observed that Molineux and its 

federal counterpart have been expansively applied by trial and appellate 

judges. Courts are not quick to find that the prejudice of admitting 

evidence of other crimes outweighs the probative value of such evidence. 

In the final analysis the issue becomes one of the defense attorney1s 

ability to demonstrate carefully that the "other crimes" evidence will so 

infect the trial that the jury will focus more on the possible propensity 

of the defendant to commit crimes than on his guilt or innocence of the 

crime charged. If the defense attorney cannot sustain such a showing, 

the "other crimes" evidence will in all likelihood be admitted. 

Note: It is the province of the trial court, not the jury, to 

determine the admissibility of evidence of unrelated crimes under the 

Molineux doctrine. People v. Dellarocco, 86 A.D.2d 720, 446 N.Y.S.2d 567 

(3d Dept. 1982). 
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THE BOUNDARIES OF CROSS-EXAMINATION UNDER THE 
SANDOVAL DECISION 

by Michael S. Ross, Esq. 
LaRossa, Brownstein & Mitchell 

Revised in July, 1987, by 
Donna L. Mackey, BPS Senior 
Staff Attorney 

I. SANDOVAL AND ITS-fROGENY 

A. Generally 

New York's highest court has repeatedly recognized that cross-

examination of a defendant concerning his prior criminal, immoral and 

wrongful conduct, within the bounds of fairness, is not only consistent 

with the constitutional mandate of a fair trial, but in addition, it 

performs the vital function of assisting the trier of fact in determining 

credibil Hy. 

liThe manner and extent of the cross
examination lies largely within discretion of 
the trial judge."* [Citations omitted.] 
Accordingly, although there may be room for a 
difference of opinion as to the scope and 
extent of cross-examination, the wide 
latitude and the broad discretion that must 
be vouchsafed to the trial judge, if he is to 
administer a trial effectively, precludes 

* Accord, People v. Duffy, 36 N.Y.2d 258, 262, 263, 367 N.Y.S.2d 236, 
239, 240 (1975), cert. denied, 423 U.S. 861 (1975), where the Court 
reaffirmed the proposition that the exercise of such discretion by 
the trial court ;s not reversible except in instances of clear abuse 
and misjudgment. See also People v. Canty, 60 N.Y.2d 830, 464 
N.Y.S.2d 693 (1983~peopre v. Sm;th,~.Y.2d 156, 464 N.Y.S.2d 
399 (1983); People v. Blim, 58 A.D.2d 672, 395 N.Y.S.2d 752 (3d 
Dept. 1977); People v.-sfiTelds, 46 N.Y.2d 764, 413 N.Y.S.2d 649 
(1978); People v. Newton, 46 N.Y.2d 877, 414 N.Y.S.2d 6HO (1979). 
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this court, in the absence of "plain abuse 

and injustice" [citation omitted], from 

substituting its judgment for his making that 

difference of opinion, in the difficult and 

eneffable realm of Jiscretion, a basis for 

reversal. 

We may not here say that prejudice or 
"injustice" resulted from the district 
attorney's interrogation or that permitting 
the vigorous cross-examination constituted 
"plain abuse." [Sic.] The evidence against 
defendant was clear and, since the outcome of 
the case depended almost entirely upon 
whether the testimony of the victim or of the 
defendant was credited by the jury, there was 
good and ample reason to give both sides a 
relatively free hand on cross-examination in 
order to afford the jury the full opportunity 
to weigh and evaluate the credibility of each 
witness. 

People v. Sorge, 301 N.Y.198, 201-202 
(1950). 

It is well settled that a defendant who 
chooses to testify may be cross-examined 
concerning any immoral, vicious, or criminal 
acts which have a bearing on his credibility 
as a witness. (People v. Webster, 139 N.Y. 
73; Richardson, Evidence [9th ed.] §510). 
The offenses inquired into on cross-examina
tion to impeach credibility need not be 
similar to the crime charged, and questions 
are not rendered improper merely because of 
their number provided they have some basis in 
fact and are asked in good faith. (People v. 
Sorge, 301 N.Y. 198, 200; 93 N.f..2d 637, 638; 
People v. Alamo, 23 N.Y.2d 630, 298 N.Y.S.2d 
681, 246 N.E.2d 496 (1969). Nor does a 
negative response by a defendant preclude 
further inquiry by the prosecutor in a 
legitimate effort to cause the defendant to 
change his testimony. Otherwise, a "witness 
would have it within his power to render 
futile most cross-examination." (People v. 
Sorge, 301 N.Y. 198 at 201, 93 N.E.2d 639). 

People v. Schwartzman, 24 N.Y.2d 
241, 244; 299 N.Y.S.2d 817, 820 (1969), cert. 
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denied, 396 U.S. 846 (1969).* 

Because these decisions provided little guidance as to how judicial 

discretion concerning cross-examination was to be exercised, the New York 

Court of Appeals handed down its landmark decision in People v. Sandoval, 

34 N.Y.2d 371, 357 N.Y.S.2d 849 (1974). In Sandoval, the Court ruled 

that the trial judge may make an advance ruling as to the use by the 

prosecutor of prior convictions or proof of the commission of specific 

criminal, vicious or immoral acts to impeach a defendant's credibility. 

Specifically: 

[f]rom the standpoint of the prosecu
tion, then, the evidence should be admitted 
if it will have material probative value on 
the issue of defendant's credibility, 
veracity or honesty on the witness stand. 
From the standpoint of the defendant it 
should not be admitted unless it will have 
such probative worth, or, even though it has 
such worth, if to lay it before the jury or 
court would otherwise be so highly 
prejudicial as to call for its exclusion. 
The standard -- whether the prejudicial 

* Several appellate division decisions have narrowed this broad 
language to preclude cross-examination concerning the acts 
underlying pending criminal charges. People v. Hepburn, 52 A.D.2d 
958, 383 ~.Y.S.2d 626 (2d Dept. 1976); People v. Reyes, 48 A.D.2d 
632, 368 N.Y.S.2d 198 (1st Dept. 1975). These courts have reasoned 
that to allow cross-examination concerning acts relating to 
outstanding indictments, informations or complaints would require a 
defendant "to prove his defense to the unrelated crime." But see 
People v. Edwards, 80 A.D.2d 993, 437 N.Y.S.2d 479 (4th Dept. 1981) 
(although a prosecutor may not ask a defendant whether he has been 
indicted, he may cross-examine about the facts underlying a pending 
indictment where such cross-examination would be proper under the 
Sandoval criteria). Accord People v. Melideo, 124 A.D.2d 1045, 508 
N.Y.S.2d 750 (4th Dept. 1986); People v. Porter, 47 A.D.2d 908, 366 
N.Y.S.2d 224, 225 (2d Dept. 1975). However, l:he New York Court of 
Appeals in People v. Davis and James, 43 N.Y.2d 17, 29; 400 N.Y.S.2d 
735, 741 (1977), cert. denied, 43S-U.S. 998 (1978) (the death 
penalty test case), "deemed without merit" the defendant-appellantls 
claim that such cross-examination was reversible error. On a 
related issue, courts have ruled that a defendant may be 
cross-examined concerning "non-final" convictions (i.e., subject to 
appellate review). See also People v. Pavao, 59 N.Y.2d 282, 464 
N.Y.S.2d 458 (1983). See Annat., 14 A.L.R.2d 1272 (1976). 
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effect of impeachment testimony far outweighs 
the probative worth of the evidence on the 
issue of credibility -- is easy of 
articulation but troublesome in many cases of 
application. 

Sandoval, 34 N.Y.2d at 376, 357 N.Y.S.2d 
at 854-855. 

See People v. Burroughs. A.D.2d ___ , 511 N.Y.S.2d 947 (2d Dept. 

1987) People v. Burke, ____ A.D.2d ___ 511 N.Y.S.2d 946 (2d Dept. 1987); 

People v. Norman, ___ A.D.2d ___ , 512 N.Y.S.2d 196 (2d Dept. 1987); 

People v. Caudle, A.D.2d ______ , 513 N.Y.S.2d 27 (2d Dept. 1986); see 

also People v. Davis, 44 N.Y.2d 269, 405 N.Y.S.2d 428 (1978), in which 

the Court applies the same "balancing approach" as in Sandoval, i.e., 

weighing the People's interest in exploring the veracity of a witness 

against the risk that the presumption of defendant's innocence may go by 

the board because of a jury's natural tendency to conclude that a 

defendant who has committed previous crimes is likely to have committed 

the crime charged or is deserving of punishment. In Davis, Judge 

Fuchsberg briefly addressed but did not decide the issue of whether 

Sandoval is applicable when a case is tried without a jury. There is now 

a conflict in the case law as to whether Sandoval applies to a non-jury 

trial. Contrast People v. Rosa, 96 Misc.2d 491, 409 N.Y.S.2d 117 (N.Y.C. 

Crim. Ct. N.Y. Co. 1978) (Sandoval inapplicable) with Hale v. Jay, 101 

Misc.2d 636, 421 N.Y.S.2d 802 (Greenburgh Town ct. Westchester Co. 1979) 

(in a proceeding to enforce the criminal penalties of the Consumer 

Protection Code of Westchester County, the court held that Sandoval did 

apply to a non-jury trial and that a judge who finds himself influenced 

by inadmissible evidence of prior crimes after deciding the motion can 

himself and send the case for retrial to another judge). 

In People v. Pollock, 50 N.Y.2d 547, 429 N.Y.S.2d 628, 629 (1980), 

the New York Court of Appeals specificbl1y stated that its decision in 
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Sandoval did not change the pre-existing law governing the scope of 

cross-examination for impeachment purposes but simply provided a proced

ural vehicle whereby a defendant could obtain an advance ruling as to the 

scope of cross-examination which would be permitted if he were to take 

the witness stand. The determination of that scope is still the province 

of the trial court. Further, "in the usual case, appellate review of the 

exercise of discretion by the trial court in any particular instance ends 

in the intermediate appellate court [citations omittedJ." Pollock, 50 

N.Y.2d at 550, 429 N.Y.S.2d at 629. See also People v. Canty, 60 N.Y.2d 

830, 831; 464 N.Y.S.2d 693, 694 (1983); People. v. Smith, 59 N.Y.2d 156, 

167-68; 464 N.Y.S.2d 399, 405 (1983). 

Note: Every error in a Sandoval ruling does not require reversal, 

defendant must demonstrate that he has been prejudiced. See Peopl~ v. 

Spivey, 125 A.D.2d 349, 509 N.Y.S.2d 74 (2d Dept. 1986) (the court's 

improper Sandoval ruling at trial was considered harmless error, in light 

of the overwhelming proof of defendant's guilt); People v. Grossman, 125 

A.D.2d 985, 510 N.Y.S.2d 382 (4th Dept. 1986). In addition, evidentiary 

rulings generally do not rise to the constitutional level; a petition for 

a writ of habeas corpus was denied in United States ex rel. Reid v. 

Dunham, 481 F.Supp. 366 (E.D.N.Y. 1979), where it was alleged that a 

violation of Sandoval violated her due process. 

However, a court cannot deny a defendant's Sandoval motion on the 

theory that no similar restriction was made on the cross-examination of 

the People's witnesses. People v. Brown, 84 A.D.2d 819, 444 N.Y.S.2d 121 

(2d Dept. 1981) (defendant's convictions for third degree burglary and 

third degree criminal mischief reversed, because the trial court's 

erroneous ruling caused defendant to refrain from testifying and he was 

the only source of his defense). 
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Note: In People v. McGee, 68 N.Y.2d 328, 508 N.Y.S.2d 927 (1986) 

the defendant argued that the trial court improperly refused to give him 

a Sandoval ruling regarding questions that his codefendant might ask him 

on cross examination. The Court of Appeals held that when defendants are 

tried together Sandoval applies only to cross-examination by the 

prosecutor and thus a Sandoval ruling made with respect to one does not 

apply to limit the scope of cross-examination of that defendant by the 

other. People v. McGee, 68 N.Y.2d 328,508 N.Y.S.2d 927 (1986). IIWhile 

the interest of the defendant in a prospective ruling under Sandoval is 

not insubstantial, it must yield to the right of the codefendant to 

confront and cross-examine his accusers". Id. See also People v. 

Catalano, 124 A.D.2d 304, 507 N.Y.S.2d 1020 (3d Dept. 1986). 

B. The Sandoval Criteria 

In evaluating precisely which crimes and conduct may be the subject 

of cross-examination, five questions are to be considered: 

1. Were the crimes* remote in time for the present charges? 

Cases in this area are far from uniform in their determination of 

what constitutes remoteness. Courts have ruled that crimes ranging from 

five years [People v. Wilson, 75 Misc.2d 720, 348 N.Y.S.2d 486 (Sup. ct. 

Queens CO. 1973)J to those dating back 30 years [United States v. Holley, 

493 F.2d 581 (9th Cir. 1974), cert. Eenied, 419 U.S. 861 (1974)J are not 

too remote for impeachment purposes under appropriate circumstances. 

* For purposes of thlS discussion, "violations" are not included as 
crimes. Although Criminal Procedure Law Section 60.40 specifically 
permits any questions regarding "offenses" which is defined as 
"conduct for which a sentence ••• of imprisonment ••• is provided by any 
law" [Penal Law Section 10.00(1)J, a number of courts have ruled 
that certain violations are too minor to reflect upon credibility. 
See, ~, People v. Moore, 42 A.D.2d 268, 346 N.Y.S.2d 363 (2d 
Dept.-r973); People v:-JaCkson, 79 Misc.2d 814, 817; 361 N.Y.S.2d 
258, 262 (Sup. Ct. Queens Co. 1974). Accordingly, in the area of 
traffic infractions there is general judicial agreement that the 
violation is too minor to be the basis of cross-examination. People 
v. Dickman, 42 N.Y.2d 294, 298; 397 N.Y.S.2d 754, 757 (1977); People 
v. Sandoval, supra, at 377, 357 N.Y.S.2d at 856; ?eople v. Jackson, 
supra. 
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Other cases have indicated that eight years [People v. King, 72 Misc.2d 
--"" 

540, 339 N.Y.S.2d 358 (Sup. Ct. Queens CO. 1972)J, 15 years [People v. 

Daniels,· 77 A.D.2d 745, 430 N.Y.S.2d 881 (3rd Dept. 1980)J, and 20 

years [People v. McCleaver, 78 Misc.2d 48, 354 N.Y.S.2d 847 (Sup. Ct. 

N.Y. Co. 1974)J are too remote for cross-examination purposes. See also 

People v. President, 47 A.D.2d 535, 363 N.Y.S.2d 612 (2d Dept. 1975), 

where the Appellate Jivision held that cross-examination as to a 

30-year-old manslaughter conviction was improper. But ~ People v. 

Portalatin, 126 A.D.2d 577, 510 N.Y.S.2d 696 (2d Dept. 1987) where the 

Appellate Division held that defendant's eight and eleven-year-old 

convictions were not too remote. 

Because the question of remoteness is obviously difficult, no clear 

time limits can be set forth. However, as a number of courts have 

adopted the view that since Penal Law §70.06(1)(b)(iv) bars the use of a 

conviction of a crime which is more than ten years old as a predicate for 

charging the defendant as a second felony offender, this time period 

might reason~bly be utilized as a basis for limiting examination into 

prior misconduct and conviction. See,~, People v. Jackson, 79 

Misc.2d 814, 361 N.Y.S.2d 258 (Sup. Ct. Queens Co. 1974). 

• 

2. Was the prior crime or misconduct based on an 

addiction or uncontrollable habit? 

In Sandoval the Court of Appeals explained that "crimes or conduct 

However, in Daniels, the conviction was affirmed on the ground that 
the error was harmless because even though the defendant did not 
testify as a result of the trial court's erroneous decision to allow 
cross-examination with respect to a lS-year old conviction, he could 
nevertheless properly have been cross-examined about four other 
convictions had he chosen to testify. See also People v. Williams, 
84 A.D.2d 965, 446 N.Y.S.2d 717 (4th Dept. 1981) (improper
cross-examination about 11 and 12-year old convictions harmless 
error because ~ore recent convictions were properly admitted; 
therefore, it was unlikely that "the error prompted defendant's 
decision not to testify or otherwise caused prejudice"). 
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occasioned by addiction or uncontrollable habit, as with alcohol or drugs 

( ••. unless independently admissible to prove an element of the crime 

charged ••• ) may have lesser probative value as to lack of in-court 

veracity (cf. United States v. Puco, supra, 453 F.2d 539 (1971), cert. 

denied, 414 U.S. 844 (1973)."* See also People v. Rivera, 60 A.D.2d 523, 

400 N.Y.S.2d 3 (1st Dept. 1977). 

Note that in People v. Tramontano, 65 A.D.2d 762, 409 N.Y.S.2d 772 

(2d Dept. 1978), it was held that trial court erred in permitting the 

prosecutor to cross-examine defendant, ultimately convicted of first 

degree robbery, about his possession of a hypodermic needle after charges 

arising therefrom had been dismissed. The court deemed possession of the 

hypodermic to be minimally related to the defendant's credibility. 

Furthermore, as possession of a hypodermic is a drug-related offense, the 

defendant would be unduly prejudiced before the jury if he were portrayed 

as an addictive personality with a propensity toward criminality. 

3. Did the prior crimes or misconduct involve 

individual dishonesty? 

One must begin with the proposition that cross-examination concern-

ing convictions or misconduct is optimal when it demonstrates a "deter-

mination deliberately to further self-interest at the expense of society 

or in derogation of the interests of others •.• " People v. Sandoval, 

supra, 357 N.Y.S.2d at 855. The same sentiments are expressed in People 

v. Greer, 42 N.Y.2d 170,397 N.Y.S.2d 613,617 (1977). Thus, II per jury, 

fraud and deceit, larceny by misrepresentation, and other closely related 

*NB: Distinction should be made in drug cases between possession for 
one's own use and possession For sale to others since the latter is not 
occasioned by irrational or uncontrollable need. 
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crimes which have at their very core the prior dishonest or untruthful 

quality of the defendant ll are always relevant to credibility. People v. 

Mallard, 78 Misc.2d 858, 864-65, 358 N.Y.S.2d 913, 919 (Sup. Ct. Queens 

Co. 1974) (emphasis in original). See also Sandoval, 357 N.Y.S.2d at 

855; People v. Edwards, 80 A.D.2d 993, 437 N.Y.S.2d 479 (4th Dept. 

1981). 

The Sandoval Court explained that the acts which fall into this 

category include: lI[c]ommission of perjury or other crimes or acts of 

individual dishonesty or unworthiness (~, offenses involving theft or 

fraud, bribery. or acts of deceit, cheating, breach of trust) ••• ~ 

Sandoval, 357 N.Y.S.2d at 856. See also People v. Mayrant, 43 N.Y.2d 

236, 401 N.Y.S.2d 165 (1977). Furthermore, some appellate courts have 

held that trial courts have erred in allowing prosecutors to introduce 

prior offenses committed by the defendant if they are similar to those 

with which he is charged. See,~, People v. Johnson, 64 A.D.2d 907, 

408 N.Y.S.2d 519 (2d Dept. 1978), aff'd on opinion below, 48 N.Y.2d 674, 

421 N.Y.S.2d 881 (1979) (in a robbery prosecution, the trial court erred 

when it ruled that the prosecutor could question defendant, if the defen

dant elected to testify, as to both the existence of and the facts under

lying two previous convictions for possession of stolen property); People 

v. Carmack, 44 N.Y.2d 706, 405 N.Y.S.2d 446 (1978) (extensive cross

examination of defendant on prior drug possession was improper since such 

evidence would tend to demonstrate a propensity to commit the very crime 

for which defendant was on trial rather than to impeach his credibility); 

People v. Cotto~, 61 A.D.2d 881, 402 N.Y.S.2d 871 (4th Dept. 1978) (in 

assault prosecution, trial court erred in denying defendant's motion to 

preclude cross-examination with respect to a prior assault conviction); 
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People v. Walker, 59 A.D.2d 666, 398 N.Y.S.2d 285 (1st Dept. 1977) 

(reversal of conviction for rape because prosecutor focused on defen

dant·s prior rape conviction in summation solely to show a propensity on 

the part of defendant to commit rape). But see People v. Pavao~ 59 

N.Y.2d 282, 292; 464 N.Y.S.2d 458, 463 (1983) (the Court of Appeals held 

that mere similarity does not automatically preclude cross-examination on 

the prior similar offense); People v. Weeks, ___ A.D.2d ___ , 510 N.Y.S.2d 

920 (3d Dept. 1987) (the court permitted the prosecution to cross examine 

the defendant on prior similar sexual acts involving the same victim in 

the defendant's trial on sexual abuse); People v. Wendel, 123 A.D.2d 410, 

506 N.Y.S.2d 472 (2d Dept. 1986) (in a burglary prosecution, the trial 

court admitted evidence of two prior burglaries committed by the 

defendant as it related to the issue of credibility). See also People v. 

Byrd, ___ , A.O.2d ,513 N.Y.S.2d 496 (2d Dept. 1987), People v. 

McCutcheon, 122 A.D.2d 169, 504 N.Y.S.2d 708 (2d Dept. 1986); People v. 

Tucker, 122 A.D.2d 237, 505 N.Y.S.2d 5 (2d Dept. 1986). 

Suprisingly, there has been judicial approval for cross-examination 

concerning prior heroin use and the cost of drug addiction in robbery 

prosecutions. [People v. Wright, 41 N.Y.2d 172, 175; 391 N.Y.S.2d 101; 

103-104 (1976); People v. Duffy, 36 N.Y.2d 258, 262-63; 367 N.Y.S.2d 236; 

239-240, cert. denied, 423 U.S. 861 (1975)] although great care should be 

exercised in this area. See,~, People v. Mallard, supra (in robbery 

prosecution, prosecutor could not cross-examine about defendant's nine 

prior convictions, dealing principally with narcotics and gambling); 

Albertson v. State, 554 P.2d 661 (N.M. Sup. Ct. 1976) (prohibition of 

cross-examination concerning prior marihuana possession and use). And, 

generally, violent misconduct is not the proper subject of cross-examina-
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tion if spontaneous or implus;ve. See, _~, People v. English, 75 

A.D.2d 981, 429 N.Y.S.2d 98 (4th Dept. 1980) (the trial court properly 

exercised its discretion when it ruled that defendant could not be cross

examined on his prior convictions for crimes of violence but could be 

asked about past convictions for burglary and criminal possession of 

stolen property). 

"A person ruthless enough to sexually exploit a child may well dis

regard an oath and resort to perjury if he perceives that to be in his 

self-interest." So stated the New York Court of Appeals ;n People v. 

Bennette, 56 N.Y.2d 142, 451 N.Y.S.2d 647 (1982), reiterating the 

principle that a prosecutor is not necessarily precluded from cross

examining a defendant about a prior sex crime, even where a child was the 

victim, despite the potential inflammatory effect on the jury of allowing 

such evidence. 

In Bennette, defendant was charged with burglary and his defense was 

misidentification, although he testified that he did reside in the apart

ment adjoining complainant's at the time of the crime. The trial was 

held in 1977; in 1973 defendant had pleaded guilty to sodomy involving a 

child [the opinion below records this conviction as one for sexual 

abuse], The trial court denied the defendant's Sandoval motion and per

mitted cross-examination about the conviction and the underlying facts. 

The Appellate Division reversed on the law, apparently setting forth an 

inflexible rule prohibiting the prosecutor from impeaching the defen

dant's credibility by cross-examination on prior sexual offense involving 

a Child, at least where some weaknesses are evident in the prosecutor's 

case. The Court of Appeals reversed the order of the Appellate Division, 

remitting the case for a review of the facts, holding that while there 
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might be factors in an individual case justifying the exclusion of 

evidence of the prior crime, a trial court is not bound to exclude such 

evidence of the prior crime, as a matter of law. 

In this case the defendant's credibility 
was an important issue at the trial. As 
noted, there was other evidence pointing to 
the defendant's guilt, but it was not 
conclusive ••• 

The defendant's conviction for sodomy 
was not irrelevant to the question of his 
veracity. Although sodomy is not the type of 
crime which necessarily involves an act of 
dishonesty - like perjury, fraud, bribery and 
similar offenses - it may, as the trial court 
recognized, indicate a willingness or 
disposition by the defendant to voluntarily 
place "advancement of individual self
interest ahead of principle or of the 
interests of society" and thus "may be rele
vant to suggest readiness to do so again on 
the witness stand" [citing Sandoval at 377J. 
Of course an impulsive or uncontrollable act 
may have little or no relevance to a defen
dant's credibility; but in this case there 
was no suggestion, at trial or on appeal, 
that the defendant did not act voluntarily 
and deliberately when he committed the act of 
sodomy ••• 

The probative value of this evidence was 
not diminished by the passage of time. This 
was not an incident buried deep in the defen
dant's past. It was, as the prosecutor 
noted, a recent conviction •.. Thus it cannot 
be said that it was unnecessary for the 

prosecutor to bring this particular convic
tion to the jury's attention. In sum, 
despite the inflammatory nature of the proof 
there were legitimate and perhaps compelling 
reasons for permitting the People to cross
examine the defendant concerning his prior 
conviction for sodomy and thus justification 
for the exercise of discretion by the trial 
court. 

See People v. Zada, 82 A.D.2d 926, 440 N.Y.S.2d 673 (2d Dept. 1981), a 

prosecution for felony murder, robbery, and burglary, where the court 
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held the trial court's ruling on defendant's Sandoval motion that 

cross-examination of defendant about a 1974 conviction for intentional 

murder would be permitted since that conviction involved a "crime of 

calculated violence, which demonstrated defendant's willingness to place 

his own self-interest ahead of the interests of society ••• " 

4. Are the crimes and conduct similar to that 

for which the defendant is presently being 

charged? 

This area presents difficult and almost esoteric problems. In 

Sandoval the Court of Appeals indicated that despite any limiting 

instrur.tions there is always the danger that the past crime will be taken 

as proof of the commission of the present one. People v. Sandoval, 

supra, 357 N.Y.S.2d 849 at 856. Significantly, however, although the 

commission of a prior similar offense might be interpreted by a jury as 

proof of a defendant's "propensity" to commit a particular type of crime, 

his "willingness" to violate the law to serve his own self-interest may 

well be recognized as livery material proof of lack of credibility 

•.• [citations omitted]. To balance these opposing factors is difficult 

and should generally be left to the trial court ••. [citations omitted]." 

People v. Talamo, 55 A.O.2d 506, 508-09; 391 N.Y.S.2d 474, 476 (3rd Dept. 

1976), citing People v. Duffy, supra, 367 N.Y.S.2d 236 at 239-40. One 

trial court in a Sandoval motion in a robbery prosecution permitted 

cross-examination as to whether defendant had a prior conviction but 

refused to allow the prosecutor to inquire as to the nature of the crime, 

which was also robbery and its decision was upheld. People v. Young, 77 

A.D.2d 672, 429 N.Y.S.2d 803 (3rd Dept. 1980). 

Note that in People v. Rahman, 62 A.D.2d 968, 404 N.Y.S.2d 110 (1st 

Dept. 1978), aff'd, 46 N.Y.2d 882, 414 N.Y.S.2d 683 (1979), the court 

held the fact that a defendant may specialize in a certain kind of 
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illegal activity (in this case, drugs) does not shield him from having 

previous convictions introduced to impeach his credibility. 

To hold otherwise defies common sense and, in 
effect, serves to make the criminal specia
list a member of a chosen class, free from 
the burden of having his credibility impeach
ed for prior convictions relating to his 
specialized field of endeavor - a result not 
envisioned under Sandoval. 

Rahman, 404 N.Y.S.2d at 112. 

See also People v. Hendrix, 44 N.Y.2d 658, 405 N.Y.S.2d 31 (1978), 

reversed on ! writ of habeas corpus issued ~ other grounds, 639 F.2d 113 

(2d Gir. 1981); accord People v. Hill, 79 A.D.2d 641, 433 N.Y.S.2d 611 

(2d Dept. 1980) (in narcotics prosecution, the People could introduce 

evidence of defendant1s treatment for addiction). 

Repeatedly, either intentionally or otherwise, evidence of similar 

misconduct is improperly used to show criminal propensity. For example, 

in People v. Santiago, 47 A.D.2d 476, 367 N.Y.S.2d 280 (1st Dept. 1975), 

the court explained that cross-examination as to similar narcotics 

offenses was technically appropriate under Peop~ v. Schwartzman, supra, 

but where the intent of the prosecutor was to show propensity and 

willingness to commit crimes (as opposed to willingness to put one1s 

self-interest above society in the context of credibility), reversible 

error was committed. See also People v. Colgan, 50 A.D.2d 932, 377 

N.Y.S.2d 602 (2d Dept. 1975); People v. Brown, 70 A.D.2d 1043, 417 

N.V.S.2d 560 (4th Dept. 1979); People v. Figueroa, 80 A.D.2d 520, 436 

N.Y.S.2d 1 (1st Dept. 1981) (trial court erroneously ruled at Sandoval 

hearing that defendant in weapons prosecution could be cross-examined 

about two prior weapons convictions); People v. Irby, 79 A.D.2d 713, 434 

N.Y.S.2d 252 (2d Dept. 1980) (defendant could not be cross-examined about 

a prior assault with a knife in a prosecution for assault with a knife; 
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prosecution's argument that this evidence negated accident under the 

Molineux doctrine was without merit, even though defendant took the stand 

and testified that the stabbing was an accident). The Appellate Division 

decision in People v. Duffys [44 A.D.2d 298, 202; 354 N.Y.S.2d 672, 677 

(2d Dept. 1974), aff'd, 36 N.Y.2d 258, 367 N.Y.S.2d 236 (1975), motion to 

amend remittitur granted, 36 N.Y.2d 857, 370 N.Y.S.2d 919 (1975), cert. 

denied, 423 U.S. 861 (1975)J poses an alternative: one might IIlimit the 

impeachment by way of a similar crime to a single conviction and then 

only when the circumstances indicate strong reasons for disclosure, and 

where the conviction directly relates to veracity.lI* See also People v. 

* Appellate courts have approved of cross-examination concerning a 
variety of prior similar offenses. See,~, United States v. Ortiz, 
553 F.2d 782 (2d eire 1977), cert. denTed, 434 U.S. 897 (1977) -----
(defendant charged with cocaine-distribution was properly impeached 
based upon a four-year old prior conviction for selling heroin); People 
v. Poole, 52 A.D.2d 1010, 383 N.Y.S.2d 688 (3rd Dept. 1976) (defendant 
charged with murder was proper1y cross-examined concerning a prior 
homicide resulting in manslaughter conviction); People v. Hepburn, 52 
A.D.2d 958, 383 N.Y.2d 626 (2d Dept. 1976) (approval of cross-examina
tion concerning narcotics charges similar to the one for which defen
dant was on trial); People v. Watson, 57 A.D.2d 143, 393 N.Y.S.2d 735 
(2d Dept. 1977), rev'd ~ other grounds, 45 N.Y.2d 867, 410 N.Y.S.2d 
577 (1978) (proper cross-examin,'ltion in a rape prosecution concerning 
prior conviction for attempted rape); People v. Stewart, 85 Misc.2d 
385, 380 N.Y.S.2d 909 (Sup. Ct. Erie Co. 1976) (proper cross-examina
tion concerning prior rapes where the defendant is charged with a simi
lar offense); peo~le v. Green, 67 A.D.2d 756, 412 N.Y.S.2d 447 (3d 
Dept. 1979) (tria court(f1dnot abuse its discretion in prosecution 
for sexual abuse in allowing prosecutor to cross-examine the defendant 
as to a prior conviction of menacing). Similarly, in the IIdeath penal
ty" decision, People v. Davis and James, 43 N.Y.2d 17, 400 N.Y.S.2d 735 
(1977), cert. denied, 435 U.S. 998, 438 U.S. 914 (1978), the Court of 
Appeals Itdeemed without meritlt the defendant's claim that the prose
cution was improperly permitted to cross-examine the defendant (charged 
with murder) concerning a prior felony-murder involving a weapon, a 
prior weapons conviction, and prior robbery offense. Davis and James, 
43 N.Y.2d at 29, 400 N.Y.S.2d at 741. The lower court's Sandoval
related decision in the Davis and James case was affirmed even though 
the key issue in the case was whether the gun had gone off accidently 
in the tussle and struggle between the deceased and the defendant. The 
result in David and James might have been different had the prior bad 
conduct occurred long before the time in question. See,~, People 
v. Caviness, 38 N.Y.2d 227, 379 NoY.S.2d 695 (1975) (improper to allow 
cross-examination of a defendant concerning a 25-year-old prior weapons 
conviction). See discussion in Section r C., infra. 
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Hampton, A.D.2d ___ , 511 N.Y.S.2d 328 (2d Dept. 1987) (the court did 

not abuse its discretion by allowing the prosecution to cross examine the 

defendant charged with robbery about a prior robbery conviction inasmuch 

as the court excluded evidence of defendant's other prior robbery and 

burglary convictions). 

5. What was the age of the defendant at the time 

the prior misconduct took place? 

The troublesome question of youthful offenses has been pondered by 

courts for some time. The general rule is that youthful offender 

adjudications may not be brought out at trial, although the underlying 

acts themselves may be explored in the discretion of the court. See, 

~, People v. Sanza, 37 A.D.2d 632, 323 N.Y.S.2d 632 (2d Dept. 1971). 

Moreover, one appellate court has recognized that crimes committed in 

one's youth have 1I1ittle, if any value as a barometer of the defendant's 

character or trustworthiness and even less value as an indicator of moral 

turpitude. II People v. Moore, 42 A.D.2d 268, 273; 346 N.Y.S.2d 363, 368 

(2d Dept. 1973) (impeachment concerning acts of vandalism when defendant 

was 12 years old was improper). 

C. Decisions of Interest 

With the above five questions in mind, several rather interesting 

decisions deserve brief mention. In People v. Caviness, 38 N.Y.2d 227, 

327 N.Y.S.2d 695 (1975), the Court of Appeals reversed a manslaughter 

conviction where the question of whether the deceased or the defendant 

originally possessed the weapon was "critical" to a determination of 

guilty and where the prosecution was permitted to cross-examine the 
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defendant concerning a 1951 possession of weapon conviction. Noting 

that: 

1) the 1951 possession had little if any bearing upon 

credibility in a 1973 trial; 

2) the defendant was never seen actually holding the weapon; 

and 

3) the proof was far from overwhelming, the Court concluded 

that, in context, there was a: 

significant probability that the permitted 
evidence (of the prior conviction) would be 
taken, improperly it is true, as some proof 
of the commission of the crime charged, the 
disclosure of the gun possession conviction 
was highly prejudicial and was far from harm
less (citations omitted). 

People v. Caviness, supra, at 233, 379 
N. Y • S. 2d at 701. 

Less predictably, the court in People v. stewart, supra, allowed 

cross-examination of the defendant as to eleven prior incidents or rape, 

larceny, and reckless endangerment where the pending charge was rape 

because the case was one that turned purely upon the credibility of the 

complaining witness versus the defendant.* The prosecutor had, in the 

eyes of the trial judge~ established that the purpose of the attempted 

impeachment was to cast doubt upon credibility and not to show criminal 

* In fact, in Gordon v. United States, 383 F.2d 936, 941 (D.C. Cir. 
1967), cert. denied, 390 U.S. 1029 (1967), former Circuit Judge, and 
now ChieTJustice, Warren Burger concluded that INhere the defense 
cross-examined the complaining witness concerning his prior criminal 
record ,t was only fair that the prosecution be able to do likewise 
since: "[t]he admission of Appellant's criminal record here, along 
with the criminal record of the complaining witness, was not in a 
vindictive or 'eye for an eye' sense, as Appellant argues. Rather, It 
was received because the case had narrowed to the credibility of two 
persons -- the accused and his accuser -- and in those circumstances 
there was greater, no less, compelling reason for exploring all avenues 
which would shed light on which of the two witnesses was to be 
believed." 

80 



----------------------------------------

73 

propensity. See People v. Fallon, 76 A.D.2d 982, 429 N.Y.S.2d 80 (3d 

Dept. 1980) (trial court properly ruled that if defense questioned 

prosecution witness as to the underlying facts of his earlier assault 

conviction, then the People could question defendant as to the underlying 

facts of his earlier assault convictions). 

In People v. Colgan, supra, the conviction was reversed because the 

defendant had conceded on direct examination a prior conviction for 

robbery and the prosecution dwelt on it in cross-examination in an 

excessive manner. The court felt that once such a concession is made, 

further reference to the impeaching conviction or misconduct can have as 

its only purpose an improper intention to demonstrate "propensity" to 

commit criminal acts. The Second Department in People v. Godin, 50 

A.D.2d 839, 377 N.Y.S.2d 427, 428 (1975), ruled that under the proper 

circumstances menacing and harassment may be the basis for impeachment 

since lI[sJuch inquiry may reflect upon a defendant's willingness to 

stand. II Finally, the Fifth Circuit reversed defendant's marihuana 

conviction where she was cross-examined on her criminal record for 

prostitution. The court stated that a prostitution offense does not 

substantially impugn credibility since it does not entail dishonest or 

false statement. United States v. Cox, 536 F.2d 65, 70-71 (1976). 

(1) IISandoval Compromise ll 

Note that at least one trial court has created a IISandoval Com

promise." In People v. Bermudez, 98 Misc.2d 704, 414 N.Y.S.2d 645 (Sup. 

Ct. N.Y. Co. 1979), the defendant! charged with robbery, offered a 

defense of misidentification, alibi and, in effect, perjury by the 

complainant. Defendant moved to preclude the prosecutor from cross

examining him about his prior convictions, some of which were for 
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robbery. 

The court held that a "Sandoval Compromise" would be utilized to 

allow the prosecutor to ask a single question as to whether the defendant 

had been convicted of prior offenses. The court stated that to allow the 

prosecutor to ask additional questions to pinpoint the nature of the 

prior convictions or underlying immoral acts would unduly prejudice 

defendant. Thus, from the prosecutorial standpoint, the defendant's 

credibility will have been brought into sufficient question since 

defendant will not be testifying as if he had an "unblemished record." 

Furthermore, from the defense standpoint, defendant will not be faced 

with the possibility that his past record alone may determine his fate 

with the jury. 

As set forth in Bermudez, "[tJhe Sandoval Compromise is an attempt 

to strike a middle course; to protect rights and interests; to minimize 

prejudice; and to maximize just treatment to both the defendant and the 

People by the exercise of sound judicial discretion." People v. 

Bermudez, supra, 414 N.Y.S.2d at 469. Se~ People v. Moore, 82 A.D.2d 

972, 440 N.V.S.2d 418 (3rd Dept. 1981) where the Appellate Division, 

Third Department held that in a prosecution for robbery and murder the 

trial court properly permitted the prosecutor to cross-examine the 

defendant as to whether he had previously been convicted of robbery but 

properly precluded the prosecutor from asking defendant about the facts 

underlying that conviction. See als£ People v~ Oigugliemo, 124 A.D.2d 

743, 508 N.V.S.2d 244 (2d Dept. 1986) (the court restricted the 

prosecution's cross-examination to the question of whether or not the 

defendant had been previously convicted of a crime and prohibited inquiry 

into the underlying facts of these crimes); People v. Vasquez, 123 A.D.2d 
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409, 506 N.Y.S.2d 471 (2d Dept. 1986) (Sandoval ruling limited cross 

examination of the defendant to the fact that he had been convicted of 

two felonies and one misdemeanor). 

(2) Necessity of a Record 

In People v. Anderson, 75 A.D.2d 988, 429 N.Y.S.2d 117 (4th Dept. 

1980), an arson prosecution, the Fourth Department remitted the case for 

a hearing because the lower court's failure to make a record of the 

Sandoval motion rendered the reviewing court unable to determine whether 

the probative value of the defendant's prior convictions for arson would 

be outweighed by the prejudicial effect of admitting this evidence of 

past similar crimes. See also People v. Cook, 125 A.D.2d 822, 510 

N.Y.S.2d 490 (3d Dept. 1986). But ~ People v. Anderson, 124 A.D.2d 

851, 508 N.Y.S.2d 621 (3d Dept. 1986) (even though the trial court 

improperly failed to make a record of its Sandoval ruling, the court's 

ruling could be gleaned from defendant's cross-examination). 

(3) Charge Dismissed after Plea Proper 
Subject of Cross-Examination 

Since a dismissal in satisfaction of a plea is not an acquittal on 

the merits, it is a proper subject of cross-examination. People v. 

Alberti, 77 A.D.2d 602, 430 N.Y.S.2d 6 (2d Dept. 1980), cert. denied, 449 

U.S. 1018 (1980). 

(4) Necessity of Instruction Where Requested 

It is reversible error for the trial court to refuse the defense's 

request to instruct the jury that they are to consider the evidence of 

the defendant's prior crimes as relating only to his credibility. People 

v. Moorer, 77 A.D.2d 575, 429 N.Y.S.2d 913 (2d Dept. 1980). 
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(5) Timeliness of Motion 

At least one court has held that a Sandoval motion is untimely if 

made after the People have rested and may properly be denied on that 

ground. People v. Wyche, 79 A.D.2d 1070, 435 N.Y.S.2d 805 (3rd Dept. 

1981). The court in Wyche so held even though this was an assault 

prosecution and the two prior convictions were for assault. The court 

reasoned that the purpose of a Sandoval motion is that the defendant may 

obtain a prospective ruling which the prosecution has an opportunity to 

meet and oppose. 

The defendant is entitled, however, to rely on the trial court's 

Sandoval ruling. See People v. West, 62 N,Y.2d 708~ 476 N.Y.S.2d 530 

(1984), where the Court of Appeals held reversible error occured when the 

trial court permitted the District Attorney to question the defendant 

regarding the underlying facts of a prior conviction after the court had 

previously ruled such cross-examination would not be permissible. 

II. PROCEDURES FOR IMPLEMENTING THE SANDOVAL RATIONAL 

The main focus of the Sandoval decision is a determination of wheth

er the truth will be served by letting the jury hear the defendant's 

story from him or by foregoing that opportunity because of fear of pre

judice founded upon a prior conviction or bad ar-t. Sandoval, 357 

N.Y.S.2d 853, 854. Peop~ v. Rodriquez, 120 A.D.2d 623, 502 N.Y.S.2d 89 

(2d Dept. 1986). Procedu~ally, to allow for such a determination, by 

affidavit or live testimony, a defendant may, prior to his testifying: 
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1. Inform the court of the prior convictions and 
misconduct which might unfairly affect him as 
a witness in his own behalf. Sandoval, 357 
N.Y.S.2d at 856* 

2. Establish he is "the only available source of 
material testimony" and that his testimony is 
critical. See, e.g., Sandoval, 357 N.Y.S.2d 
at 856. ---

Significantly, the burden of proof is upon the defendant to demon

strate that "the prejudicial effect of the admission of evidence (of 

prior misconduct) for impeachment purposes would so far outweigh the 

probative worth of such evidence on the issue of credibility as to 

warrant its exclusion." Sandoval, 357 N.Y.S.2d at 856.** 

Note: The Second Department has held that a defendant who fails to 

make a sufficiently broad Sandoval application will be deprived only of 

the benefit of and advance ruling regarding any prior convictions or 

misconduct not specified in the motion. He retains the right, however, 

to object at trial to prejudicial cross-examination, and when his objec

tion challenges inquiry into his prior misconduct, he is entitled to a 

ruling based upon the same criteria as would have been applied had the 

issue been raised before trial. People v. Ortero, 75 A.D.2d 168, 428 

N.Y.S.2d 965, 969 (1980) (trial judge improperly permitted inquiry into 

alleged foreign violent crimes which the defense was unaware at the time 

* The defendant bears the burden of telling the court about the prior 
misconduct - he cannot compel the prosecutor to do so. People v. 
Poole, supra. The District Attorney, however, must provide a yellow 
sheef. -mIRe Legal Aid, 47, A.D.2d 646, 364 N.Y.S.2d 17 (2d Dept. 
1975). Indeed, if the defendant fails completely to disclose his 
criminal history to the court and the prosecutor, "he could be 
cross-examined concerning [these undisclosed convictions] at the 
trial." People v. Batchelor, 57 A.D.2d 1059, 1060-1061; 395 N.Y.S.2d 
846, 848 (4th Dept. 1977). 

** Should a defendant lose his Sandoval motion, inquiry can go no further 
once he has admitted to the prior misconduct and/or conviction 
relating thereto. People v. Watson, 57 A.D.2d 143, 393 N.Y.S.2d 735 
(2d Dept. 1977), rev1d on other grounds, 45 N.Y.2d 867, 410 N.Y.S.2d 
577 (1978). 
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he made his Sandoval motion). Similarly, the Fourth Department ruled 

that a defendant who failed to make a Sandoval motion but who made an 

appropriate exception to the introduction of evidence of his prior 

convictions preserved the issue for review. People v. Velazquez, 77 

A.D.2d 845, 431 N.Y.S.2d 37 (4th Dept. 1980). But see People v. 

Matthews, 68 N.Y.2d 130, 506 N.Y.S.2d 154 (1986) where at a Sandoval 

hearing, the defendant requested the court to preclude any questioning of 

the defendant relating to his prior juvenile offender convictions. The 

defendant failed, however, to ask the court to bar the prosecution from 

inquiring into a bank robbery conviction that was asked about at trial. 

The Court of Appeals held that a defendant who waives his right to an 

advance ruling, cannot claim to be prejudi~ed by the fact that he was 

asked about the criminal conduct at trial. Id. See also People v. 

Cridel1e, 72 A.D.2d 859, 421 N.Y.S.2d 735 (3d Dept. 1979) (court could 

permit cross-examination about defendant·s prior assault conviction where 

defendant had failed to request its exclusion at Sandoval hearing). 

IIi. THE APPLICATION OF THE SANDOVAL 
DOCTRINE TO THE GRAND JURY PROCESS 

Although there is uncertainty as to the appropriate procedures 

concerning cross-examination of witnesses before the grand jury, one fact 

is clear -- there is to be no Sandoval hearing impediment to the grand 

jury process. For example, in People v. Adams,. 81 Misc.2d 528, 366 

N.Y.S.2d 311 (Sup. Ct. N.Y. Co. 1975), the court emphasized that the 

traditional rules of evidence apply in the grand jury. [Cf. Criminal 

Procedure Law §§60.40; 190-30(l).J In addition, although no Sandoval 
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hearing should be held because it would interrrupt the grand jury process 

[United States v. Dionisio, 410 U.S. 1 (1973)J, if cross-examination by 

the District Attorney is excessive, or no limiting instructions are 

given, an appropriate motion to dismiss the indictment may be granted. 

Similarly, in People v. Hargrove, 80 Misc.2d 317, 363 N.Y.S.2d 241 (Sup. 

Ct. Westchester Co. 1975), the court dismissed an indictment where the 

prosecutor impeached by way of: 

1) a 27-year old trespass conviction; 

2) a 25-year old larceny conviction; and 

3) a 17-year old marihuana conviction. 

In addition, the court held that where Sandoval impeachment is utilized, 

limiting instructions must be given, although again, the court did not 

indicate there was a need for a hearing. 

IV. FEDERAL RULES OF EVIDENCE GOVERNING 
ADMISSION OF EVIDENCE OF PRIOR BAD-

ACTS TO IMPEACH -

Rule 609(a) of the Federal Rules of Evidence is the Federal parallel 

to Sandoval. It provides that a defendant may be cross-examined about a 

prior crime "only if the crime (1) was punishable by death or 

imprisonment in excess of one year under the law under which he was 

convicted, and the court determines that the probative value of admitting 

this evidence outweighs its prejudicial effect to the defendant, or (2) 

involved dishonesty or false statement, regardless of the punishment.~ 

This Rule must be read with Rule 407 which provides: 

Although relevant, evidence may be excluded 
if its probative value is substantially 
outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the 
jury, or by considerations of undue delay, 
waste of time, or needless presentation of 
cumulative evidence. 
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The Ninth Circuit has held that Rule 403 does not apply where the 

relevance of the earlier offense is upon the question of credibility. 

See United States v. LeY'~, 659 F.2d 118 (9th Cir. 1981), cert. denied, 

454 U.S. 1156 (1982) (District Court properly ruled that evidence of 

defendant's prior misdemeanor conviction for welfare fraud \llOuld be 

admissible if defendant testified in her own behalf at her trial on 

charges of forging Social Security checks). 

Other circuits have considered Rule 403 applicable even when the 

pri or crime i nvo 1 yes honesty. See United States v • .§.runson, 65 F. 2d 110 

(7th Cir. 1981), cert. denied, 454 U.S. 1151 (1982), where the court 

found that the district court properly applied Rule 403 to permit the 

People, in a prosecution for counterfeiting, to cross-examine appellant 

about prior counterfeiting activities, after he testified that he did not 

intend to defraud with the counterfeit money he was charged with making. 

Note: In Luce v. United States, 469 U.S. 38, 105 S.Ct. 460 (1984), 

the Supreme Court held that under the Federal Rules of Evidence, Rule 

609(a), a defendant must testify in order to preserve for review a claim 

of improper impeachment. 

(1) Remoteness 

In considering whether prior crimes; 'e too remote to be the subject 

of cross-examination, the Federal Rules of Evidence do not set an 

inflexible standal'd. Rule 608(b) states: 

Evidence of a conviction under this rule is 
not admissible if a period of more than ten 
years has elapsed since the date of the 
conviction or of the release of the witness 
from the confinement imposed for that convic
tion, which ever is the later date, unless 
the court determines, in the interests of 
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justice, that the probative value of the 
conviction supported by specific facts and 
circumstances substantially outweighs its 
prejudicial effect ••• » 

The Eighth Circuit ruled in United States v. Speno, 625 F.2d 779 

(1980), that the admission of evidence of a defendant's 22-year-old 

conviction was proper where credibility was crucial in the case. See 

also United States v. Palumbo, 401 F.2d 270 (2d Cir. 1968), cert. denied, 

394 U.S. 947 (1969). 

V. THE PROSECUTOR'S USE OF SANDOVAL TO SHIELD 
PROSECUTION WITNESSES FROM IMPEACHMENT 

As noted earlier, the Court of Appeals has held firmly to its belief 

that the "manner and extent of the cross-examination lies largely within 

the discretion of the trial judge' (citations omitted).» People v. 

Sorge, 301 N.Y. at 201-02. And this applies equally to the defendant, 

the defendant's witnesses and the witnesses for the prosecution. The 

Supreme Court has declared "that the right of cross-examination is 

included in the right of an accused in a criminal case to confront the 

witnesses against him.» Pointer v. Texas, 380 U.S. 400, 404; 85 S.Ct. 

1065, 1968 (1965). Nevertheless, "the right to confront and to 

cross-examine is not absolute and may, in appropriate cses, bow to 

accommodate other legitimate interests in the criminal trial process 

(citations omitted)." Chambers v. Mississippi, 410 U.S. 284, 295; 93 

S.Ct. 1038, 1046 (1973). A prosecutor may seek a Sandoval-like ruling 

limiting the cross-examination of his witnesses on the ground that: 

1) to do so is necessary to avoid annoyance and undue 

embarrassment of the witness [see, e.g., United States v. 

Perry, 512 F.2d 805, 807. (6th Cir. 1975); ABA Code of 

Professional Responsibility, Disciplinary Rule 7-106 

(C)(2)]; and/or 

2) the convictions or allegedly improper conduct which the 
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defendant seeks to utilize as impeachment material is in 

fact not probative on the issue of cr~dibility before 

the court. See "United States Court of Appeals 1974-1975 

Term Criminal Law and Procedure," 64 Georgetown Law 

Journal 167, 364-367 (1975); People v. Pollard, 54 A.D.2d 

1012, 388 N.Y.S.2d 164 (3d Dept. 1976) (defendant properly 

precluded from cross-examining prosecution witness on 

mereuse of drugs). 

Of course, since such an application of Sandoval limits the scope of 

a defendant1s constitutional right of confrontation, great care must be 

taken so as not to cut off legitimate areas of inquiry. For example, in 

People v. Ricks, 51 A.D.2d 1062, 381 N.Y.S.2d 527 (2d Dept. 1976), the 

Second Department found no fault in the prosecutor1s successful efforts 

to limit the cross-examination of one of its witnesses concerning his 

alleged homosexuality, which the court felt was not sufficient to impugn 

credibility. The court did reverse the resulting conviction, however, 

because the alleged homosexuality may have reflected upon the witness l 

possible bias, interest and prejudice in testifying.* See also United 

* See also Davis v. Alaska, 415 u.S. 308, 317 (1974), wherein the Supreme 
Court:fOund reversible constitutional error in limiting examination of 
a key prosecution witness for a juvenile delinquency adjudication on 
the ground that under the facts of that particular case, it may have 
demonstrated a motive to lie. People v. Smoot, 59 A.D.2d 898, 399 
N.Y.S.2d 133 (2d Dept. 1977), is also significant in this regard. The 
Second Department ruled in that case that there was "no authority for 
applying the Sandoval rule to a witness who is not a defendant." 
Smoot, 399 N.Y.S.2d at 135. Thus it appears, at least until the Court 
of Appeals rules otherwise, that a prosecution witness may be freely 
cross-examined concerning any criminal conduct which bears on his or 
her credibility even if only remotely. Of course, this memorandumls 
discussion, infra, of cross-examination of sexual offense victims 
remains unchanged since the Legislature has provided explicit 
boundaries for proper examination in such cases. See discussion of 
People v. Conyers, 86 Misc.2d 754, 382 N.Y.S.2d 43~Sup. Ct. N.Y. Co. 
1976), aff1d without opinion, 63 A.D.2d 634, 405 N.Y.S.2d 409 (1st 
Dept. 1978), above. 
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states v. Nuccio, 373 F.2d 168 (2d Cir. 1966), cert. denied, 387 U.S. 

906 (1967), reh'g. denied, 389 U.S. 889 (1967). 

Indeed, the constitutional implications of a prosecutor's utiliza

tion of the Sandoval rationale is best viewed in light of statutory 

provisions allowing for restricted cross-examination of rape complainants 

concerning prior sexual conduct. In People v. Conyers, 86 Misc.2d 754, 

382 N.Y.S.2d 437 (Sup. Ct. N.Y. Co. 1976), aff'd without opinion, 63 

A.D.2d 634, 405 N.Y.S.2d 409 (1st Dept. 1978), the court balanced the 

umbrella of protections accorded by Criminal Procedure Law. §60.42, 

against a defendant's right to effective cross-examination. Finding that 

restricted cross-examination may be justified to avoid harassment, 

annoyance, humiliation and inquiry into matters "the probative value" of 

which is minimal, Justice Lang concluded: 

[nJatior~l trends have reflected a changing 
attitude regarding the relevancy of prior 
convictions (or misconduct) as an impeachment 
tool [citations omittedJ. Under People v. 
Sandoval, supr~, the first inroads were made 
in this jurisdlction in the reevaluation of 
the use of prior convictions on cross
examination of defendants. [CPL] Section 
60.42 represents a second step which, rather 
than giving greater protection to defendant's 
right to a fair trial, has as its aim the 
protection of privacy of complaining 
witnesses. 

Conyers, 382 N.Y.S.2d at 444. 

Thus, it appears that a trial court may constitutionally grant a 

prosecutor's request that the impeachment of his witness be limited and 

need not encompass every conceivable act or prior misconduct or convic-

tion. If the District Attorney can establish that examination into such 

matters would not be probative on the issue of credibility, a defendant's 

right to a fair trial will remain intact. However, such efforts to 
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restrict the scope of cross-examination must be cautiously pursued inas

much as the Sixth Amendment's right of confrontation is inextricablY 

linked to a defendant's ability to question fairly the witnesses against 

him. See People v. Allen, 67 A.D.2d 558, 416 N.Y.S.2d 49 (2d Dept. 

1979), aff'd ~ memorandum ~ opinion below, 50 N.Y.2d 898, 430 N.Y.S.2d 

588 (1980). In Allen, the Appellate Division ruled that it was constitu

tional error for the trial court to limit cross-examination of prosecu

tion witnesses as to their criminal history under Sandoval; however, the 

error was harmless beyond a reasonable doubt, as the jury was presented 

with ample evidence that these witnesses were prior inmates with exten

sive criminal backgrounds. The Court of Appeals in Allen stated: 

II[W]e wou ld note that we do not agree 
with the defendant that every error which 
improperly curtails a defendant's right to 
cross-examine a prosecution witness with 
respect to prior criminal acts is per se 
reversible error. That would be particularly 
inappropriate in cases such as this, where 
the witnesses' prior criminal history was 
extensively explored on cross-examination 
although not totally or definitively set 
forth as the defendant may have wished. II 

Allen, 430 N.Y.S.2d at 588. 

By contrast, in People v. Provenzano, 79 A.D.2d 811, 435 N.Y.S.2d 

369 (3d Dept. 1980), a murder prosecution, the court reversed defendant's 

conviction because defense counsel was prevented from cross-examining the 

eyewitness, whose testimony was the sole corroboration of the accomplice 

testimony, about frauds that this eyewitness committed the same year that 

he allegedly witnessed the murder. 

In addition, where the witness l criminal history is crucial to the 

defense, there can be no restriction on cross-examination; jf a witness 

pleads the Fifth Amendment, his entire testimony will be stricken. See 

People v. Farruggia, 77 A.D.Zd 447, 433 N.Y.S.2d 950 (4th Dept. 1980), 
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whare the court held that failure to strike the testimony for the rrose

cution of an alleged extortion victim was error where the victim pleaded 

the Fifth Amendment when defense counsel questioned him about past 

crimes. It was counsel's theory that the desire to avoid prosecution for 

his own crime motivated the "victim" to frame defendant. 
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I. INTRODUCTION: 

---------------------
1 

THE USE OF EXPERT TESTnfONY 

By: Michael S. Ross, Esq. 
LaRossa, Axenfeld & 

Mitchell 

Lawyers have long recognized tha~ the underlying at~raction to the 

use of expert testimony at trial is the average juror's inherent dis-

trust of uncorroborated testimony. Few lawyers enjoy the extensive pre-

paration necessary for an expert witness, yet expert testimony!! 

utilized at many trials because lawyers a~Jly do not wish to rely 

solely upon fallible and often weak ey~tness testimony. Whatever 

the drawbacks of expert testimony, one thing is abundantly clear: 

expert tes ti.mony does make a difference in a crim:l.nal case. Juries a.re 

generally fascinated by expert testimony; the mere esoteric and sophis-

tica~ed the expert testimony, the more entranced the jury becomes. 

Indeed, not ouly do juries look with fascination upon expert testimony, 

but they are often suspicious of any attorney wbo calls an opposing 

expert witness a charlatan and at the same time calls his ~ e%?erc 

witness a master of science. 

Obviously, this short monograpb cannot consider all of the stra-

tegic and legal principles that relate to the use of expert cestimony. 

As a realistic alternative, however. this monograph vill address five 

key questions that relate to proper handling of expert testimony on 

direct examination and cross-examination. 
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II. FIVE KEY QUESTIONS RELATING TO THE USE OF EXPERT TESTIMONY: 

QUESTION NO.1: DO YOU WANT EXPERT TESTIMONY? 

If you as a prosecutor have a strong case, you should recognize 

that the mere preparation of an expert witness may result in the crea

tion of substantial Brady or Rosario material ehich must be eventually 

turned over to defense counsel. Thus, your own efforts may undermine 

What otherwise might have been strong and uncontradicted eyewitness 

testimony from your key witness. For example, the preparation of a 

crime scene diagram may actually convince the average juror that your 

witness could not have physically seen the drug transaction that the 

witness is alleged to have seen. Another recurring problem is the 

typical white-collar case involving various forged signatures. As a 

prosecutor, you may have a number of individuals who can identify the 

defendant's signature on various checks. These individuals, your 

evidence indicates, know the hand~iting of the defendant and there is 

absolutely no reason to doubt the reliability of their testimony. Yet 

if you obtain exemplars from the defendant and subject them to an expert 

witness handwriting analYSiS, this may result in an expert I s findings 

which are "inconclusive." You rlll therefore have created perhaps the 

only doubt in an othe~se strong case. 

This principle of "more is less" is equally a'Pplicable to the 

defense. For example, to the extent that: defense counsel obtains an 

expert and the exPP~t18 reports are inculpatory, the reciprocal dis

covery provisions of CPL §240.30 may require eoun,sel to turn the e.."'t'Pere I s 

findings over to the prosecution. Indeed, this may suggest evidence to 
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the prosecution that it would otherwise not have utilized 0 One final 

example is the classic situation of a rape case in which pubic hairs are 

found at the scene. Then the question for both for the prosecution and 

the defense is whether these pubic hairs should be subjected to a neu-

tron activation analysis test. In a case where the defendant claims the 

complainant is not credible. and the prosecution believes the contrary 

is true, unexpected findings of a neutron activation test may devastate 

an othe~se strong defense or prosecution case. 

Accordingly. while expert testimony is a significant tool in the 

handa of a good prosecuto~ or a good defense attorney. it can aonethe-

lesa undermine what would otherwise be a strong case. In deciding 

whether or not to use expert testimony the controlling principle should 

be "use it if you need it, but if you don't need it, don't use it." 

QUESTION NO.2: ARE YOU LEGALLY PERMITTED TO USE 
EXPERT TESTIMONY IN THIS CASE? , 

A.esum:ing that you would like to use expert testimony in a pareic-

ular case, the next question be.comes: "Can I use it'!" This monograph 

v.Ul fW1: Q,t:tempt eo cover the numeroWll legal lIUlteria..l.s contained in the 

1980 BPDS m,nuutll entitled Scien1:ific: Evidence and Expert Testimony. 

'fhat 1ll'.2t1W1l obould be conaulted whenever you contemplate using or con-

front::1.ng e:ltpl3l't teat.imony. However, acme legal principles TJarrant 

tha coutrollinS teGt enunciated by numerous courts with respect to 

toottmouy of tho expert witness is ~eyond tho ability of the typical 
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juror. These, words are easily ,said but they are deceptive in their 

application. In preparina your case, you must ask yourself. whether you 

are aslting the expert witness to do samething that the average juror 

could not do himself or herself. Moreover, in order to testify, the 

expert must give his opinion with a "reasonable degree of scientific 

certaint:y." This is a term of art: wh:ich is a blend of both law and 

science. And while privat:e llt:l.gat:ors in civU litigation have great 

flexibility in the selection and scheduling of their expert witnesses, 

prosecutors and appointed defense attorneys are greatly limited by 

budgetary considerations. Generally. you will not: have a great deal of 

time to speak with your expert: w:f.tness and often your eJqJert: will not be 

your idea of the "perfect witness." Regrettably, there have been in

stances where an attorney has placed his exper't on ehe witness s'tand and 

for 40 minutes bas elicited key expert: opinioue "with a reasonable 

degree of acieru::Uic ceruiney." Yet, after two or three hours of 

cross-examination the exper't may have totally undermined the case which 

his testimony was meant to buttress. Indeed, under able cross-examination 

an expert may waiver and cha:age h:is conclusion from "reasonable degree 

of scientific cert:ainty" to that of "maybe" or to no core than "probably." 

Such concessions on cross-examination may result in the exper~'8 entire 

testimony being stricken. 

The difficulties it\ using exper-e testimony are h.1.ihliglltlll:d by the 

traditional example of t:he robbery c:.aBO in vhich the victim GQV tha 

assailant for only &. fe"d secondo and chili CJ1se turu.a totally upon tha 

reliability of ella ident:ificntiou teatimony. TbG prosecution in 11:3 

~aae. from open.in3 through CltmmIltion, vill uguG that "the eye 1Q lilta a 
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camera"; 'Whereas the de.fense wi.l.l contend that the eye and the human 

ad.nd are iJlcapable of "freezing an image" and, there.fore, t:he identifi-

cation testimony cannot r~se to the level of proof beyond a reasonable 

doubt. The defense bar has expended considerable e.ffort in recent years 

attempting to introduce expert testimony establishing that eye'W'ituess 

testimony is 1nherentiy unreJ.iable. Yet cour1:S have repeatedly held 

that this type of evidence is not admissible bec.ause the ability of the 

human eye and brain to recall images is something within the comprehen-

sion of the average juror. You should understand, however, that what 

eamwt be done directi:r can often be doue indirectly. For ex.a:rI11'le. a 

de.fense llu:torney who emma'!: m.m.k.e his point with an expert in the area of 

eyevitness testimony, may be able to introduce evidence from a serolo-

gist that because the key witness 'Was drinking before he witnessed the 

event. his ability to see and remember vas severely impaired. Accord-

1ngly, even i.f au attorney cannot introduce expert t:estimony to estab-

Ush a given fact t expert test:1lllony on another issue may provide him 

with equally halp£ul testimony. 

QUESTION NO.3! HOt:1 00 YOU P'R.EP ARE FOR '!HE 
DIREC'l' E:tA.MINATION OF YOUR EXPDt'! WITNESS? 

Raving decided that you c.an and. will use expert- testimony t t:he next 

issue centers upon your personal preparation for the direct ex~nation 

at your ilX"pl'1lr1: vitneso. '!'he first principle that you should remember is 

thAt, Benerally. you mhould. aot: I\4Irl1o at: tr1.al eo stipulate to the 

a'pcat'1:i.oo of your v-itu£!tlU3o You should d<!c:.line this stipulation even if 

bach tho eow:'1: Jlllid the da£e.noca 4ttorney 4ttempe to "-rush" you during 

your q~!1.cat1.on of the expert. It is ~oreant that you argue t:ns:: 

, , 
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the issue is the "cred1b1li'Cy" of the expert: rlt:ne.lUi in the eyes of the 

jury and not mar ely the "admissibility" of the expert' a testilllony. Only 

if you are given s ~o!plete stipulation by your adversary ,that there 

vill be ~ adverse comment on the expert:'s testimony should you consider 

shortening the qualification of your expert or accepting counsel's 

stipulation th4t your witness is indeed an expert •. 

The mignificance of propl4rly qWll.ifying an e:ltp(\r1! v:1.tUe.BS cannot be 

overstated. Your direct examination should begin with the expertls 

training, his background, the professional organi%ation(s) he belongs 

to, any arti~e(s) that he has written, and the number of times that he 

bas te.st:1.fied 1.D. court: as an expert. .uter you h.ave done all this, you 

should pause a moment, look. at the judge, look. at the jury, and say "! 

now tender Dr. X aa an expert: rltuesa in the scientific field of (for 

example) voice spectography~" 'Ihis rhydIDled qualification of an expert 

can have a truly impressive effect on a jury. Unless your opponent is 

villing to tot~ stipulate that your expert is truly credible in the 

given scientific discipline, you should not forego fully qualifying your 

e.::rpert. !hUG, in prepuing for the direct anm:hUltian ot your u:por~ 

vitneao you muse siva oigu:Lf1C.1iU1t at'tt.:'.neion to eM \1oy you rill oet 

forth bin ttWl..l.Uic:adolW to ehe jury and th"" \llay that you. rill lay eM 

foundAtion for tho juds6 declaring' your vitUQdG nIl NG%?er~.N 

!ho second element in pre?aring yoursel1 for direct exnminatiou in 

to educate boch yoursal! and your vitneaa about the ~rapricty ot 

testimony on "an ultimata issua. Q Yhae is an ultimata imsua1 1o~ 

cxLlm'pla. \1h.1la it raay noc be iD'protKUf in s ai-vca CJl!.!il4 for e c.od1c.a1 
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e.xami.aer co describe a wound as "defensive," some judges would consider 

che ter!!1 "defensive" as really being test::Lmony c:cuceru..:.ng an ulcimace 

issue of fact. Other judges I114Y rule that "defensive" describes the 

wound, aot the posture or conduce of the victim. Another common situa-

. 
tion involves exper~ testimony in arson cases. Generally, New York 

court:s will not permit testimony \lith respect to the "incendiary" nat:ure 

of a fire. Although an expert: is capable of testifying to the incendiary 

nature of the fire, such testimony usurps the role of the jury in chac 

it relates to the ultimate issue at trial, which is whecher chere was 

arson. Therefore, a cautious way to proceed is to first research che 

law in the case you are dealing \lith to determine those matters chac che 

expert ~ay cestify eo without usurping the jury's function.· Then, 

having learned what che scope of permissible testimony is, explain chis 

to your expert: and make sure that he is not lulled or cricked into 

testiIying concerning those matters. Improper expert testimony as co 

ultimate issues at: the very least will result in your being rebuked in 

che presence of the jury, or even worse, che declaration of a mistrial 

by the court. in sum, educate your wicness not eo cestify to ultimate 

issues of fact. 
, 

The third element of your preparacion is to ~~plain to your witness 

chac bia conclusions shou.Ld be art:iculated using the standard of "a 

reasonable degree of scientific cert:ainty." This is the prinCiple chat: 

~ust guide ~ of his testimony both on direct and cross-examination. 

This does noe tIlean "probability"! Your expert: must: be const:ancly 

reminded during ehe preparation stage that the Bole standard of his 
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test:im.onj, indeed the very language of h.is test::l.mony, must be to a 

"reasonable degree of sc:iencific cer1:ainty." Your witness must not base 

his testimony upou the mere probability of an event, b~cauBe. legalities 

aSide, juries are rarely impressed trl.th the term "probability." Prepar-

aeion in this ares. 'I:Ji.ll insure that the jury will understand the thrust 

of the expert's tesdm.cny and v1.ll feel that his testimony is credible 

even in the face of mubatant:ial cross-€xaWin8cicllo 

The four1:h essential step in preparing for direct examination 

centers upon the quesCion of what your expert: can testify to and what 

exactly your expert can rely upou. In People v. Sugden, 35 N.Y.2d 69, 

358 N.Y.S.ld 737, 315 N.E.2d 787 (1974), the psychiatri~t who vas testi-

fying for the prosecution concerning the defendant's sanity was able to 

rely upon st:atement:a of a third part:y, someone wo had seen the defen-

dane at the time of the act in quescion. The third party's statements 

were included in a report: to 'Which the psychiatrist had had access. The 

third party did not: testify at: trial and therefore the expert's conclu-

sion ~as based upon hearsay evidence, the basis of which had not been 

subject: to the rigors of Cross-Examination. The Court of Appeals ac-
" 

cepted the hypocheticAl quesciou procedure whereby an expert: witness 

bases his conclusion upon facts noe in evidence £!: 1) it is customary 

in the ex~ert:18 profession to rely u~on those types of statements; and 

2) 1t 18 fundamentally fair to allow the expert to rely upon these 

statements, keeping in mind the Sixth Amendment's confrontation clause. 

!hus Sugden's conviction ~as affirmed because psychiatrists customarily 

rely u~on statements by other people contained in & patient's file. dnd 
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the Court found noth:l.n3 unfair in having the psychiatrist rely upon 

those statements from the perspective of the confrontation clauae. 

'!he fifth eleme%&'t in your preparation for direct examination 

relates to what your expert can base h.:1.s opin:f.on upon. There are three 

ways that an expert can obtain sufficient information to form an opinion 

at trial. First. he can have personal knowledge of the events in ques

tion. Situatioll1ll involvi11g ciirect knowledge are not only rare but, from 

a strategic point of v:l.e'i:1, the expert who is also a personal witness may 

be alleged to have a built-in bias. Therefore, the direct knowledge 

expert generally is not thta maat desirable type of witness. The second 

way in which your expert can obtain sufficient information to testify 

arises in civ:U trials where the parties may have sufficient funds to 

allow the.ir e.:lt'pert to sit through the entire ttial. In th.:1.s t;aImer, the 

expert witness will truly be able to base bis opinion upon every piece 

of evidence in the caae. Two problems arise, however: 1) it is too 

expensive for the average practicing crimi.tl.al attorney in Hew York; and. 

2) an expert who appears sufficiently interested to sit through an 

entire trial may be accused of bias t01:lards the party for whom he is 

testifying. The third way your expert can obtain sufficient information 

upon wb.ich to fOl:m 411 opinion is the more common aud vnlu.able approach 

of having your expert testify through t:he use of hypothetical ques

tions. The New York Court of Appeals decision in People v. Sg.gden. 

supra, mak..es it cle.mr thD.t hypothatica.l questions are ru:m' perm:i.t:1:ed as So 

cornerstone of expert: testimony. The u.ee of hypothetical questions has 

many Virtues, the most obvious of which is the fact: that their proper 
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use will afford you a free mini-summa~ion in the middle of trial. With 

this in mind, you should arrange for your expert witness to testify at a 

s~ra~egic point in tri~l. Your witness should testify when the hypo

thetical questions you ask will highlight your view of the evidence as 

previously introduced by other witnesses. (And for this reason, you 

should vigorously resist any at~empts by an expert to testify when he 

wants to as opposed to when your case requires it.) For example, an 

expert from the medical examiner's office can be asked the following 

hypothetical question: "Assume that the victim is 5'8". And assume 

further that the assailant is 6'4" (the same heigh~ as the defendant). 

And assume that the victim is in a weakened condition. And assume that 

the assailant is armed with a knife and is attempting to stab the vic

tim." The hypo~hetical aspect of the ques~ioning can go on for some 

time. Then you will ask: "Are the wounds that you found on the dece

dent's body consisten~ with stab wounds being made in an offensive 

manner by someone of the defendant's heigh~, stature, etc." Indeed, you 

can go further with the hypothetical question by assuming that a weapon 

recovered at the scene was the murder weapon and. you can ask the pathol

ogis~ to show the jury how such a wound may have been inflicted. You 

are accomplishing ~o things through the use of such hypothe~ical 

questions: you are obtaining expert testimony quickly and effiCiently, 

and you are being afforded a mini-summation at a time you choose and in 

the manner that bols~ers your view of the evidence because it comes not 

only from your mouth but from the mouth of an expert witness as well. 

106 



--------------

11 

Keep in mind that in framing your hypothetical question, do not ask 

long and complex questions that are objectionable as to form. Nor 

should the questions be misleading. Make your hypothetical question a 

composite of several short, clear, and distinct questions, each one of 

which reflects a view of the evidence that may be skewed to your inter

pretation but nonetheless is based upon a fair view of the evidence so 

far introduced at trial. It is essential to remember that you need not 

dryly and neutrally interpret the facts--a hypothetical question should 

be based upon your view of the eVidence in the case. 

The sixth element in preparing for direct examination of your own 

expert is to understand the type of language that your expert must use. 

Experts are not comfortable with the terminology of lawyers. Indeed, 

all of their training centers upon the use of scientific terms and 

probabilities; they are simply not accustomed to the type of testimony 

which we as lawyers require. There is a perpetual tug of war in cross

examination in which the cross-examining attorney will ask the expert: 

"Is this oo.1y probable?" The expert responds: "Possible." Other 

times. the question is "Is it possible?" The expert's answer is: 

"Probable." Thus the tug of war between "possible" and "probable" 

begins to confuse the jury and certainly undermines the effectiveness of 

the expert's testimony. Consequently, in preparing for and structuring 

your direct examination, you must foreclose the inherent ability of any 

good cross-examiner to undermine your expert by questioning "possibilit:1 

versus probability." Your direct examination should focus upon the 

clear, strong probability of your expert's conclusions. 
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Rand in hand with the need to make expert testimony intelligible 

from the point of view of "possible" versus "probable" is the need to 

reduce all of the testimDny of your expe~ to intelli6ible terms any 

juror ~ understand. Any scientific term used by your expert should 

be the subj act of ,a separate question by you to explain what the par

ticular term means. This not only serves to c.lar1£y the testimony but 

also establishes a teacher-student rapport beeween the expert and the 

jury. Once this rappo~ is effectively established, the jury may look 

very ~ritically upon any attempt on cross-examination to insinuate that 

your expert has not testified truthfu.lly or honestly. You should also 

be a:",are that on cross-examination counsel may attempt: to utie a term 

mentioned ou direct examination but will give that term a different 

connotation. You must understand what your expert knows certain words 

to me~ and you must insist, using proper objections, that the term on 

cross-examination be used in the same way that it was used on direct 

exa.mina t ion. 

The seventh element of your preparation for direct examination re

quires you to speak with your expert witness and explain to him the 

relationship of his testimony to the broad 1s~ue of guilt or innocence 

in your particular case. !t 1s true that by explaining the entirety of 

your case you are creating, in some sense, a partisan witness. On the 

other hand, the witness will not appreciate the pitfalls he will be 

facing on cross-examination unless he understands the ultimate point 

opposing counsel will be trying to make. Your expert should be told 

that the issue in the case relates to certain factual findings and that 
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opposing counsel in 'cross-examination will attempt, directly or indi-

rectiy, to make certain points. If your expert mows that he may be 

facing a rigorous cross-examination in a particular area, not only will 

he be intelleceually prepared when he is in court, but he may, in fact, 

further educate himself in the area before trial. 

The eighth element in preparing for direct examination is to insist 

that every single piece of paper to&t your expert has prepared or which 

is in the expert's f~e be turned over to you for examination and analy-

sis. The scratch notes of a chemist or a ballistics expert may contain 

c~ts concerning the state of the exhibit when it first VIas obtained 

by the expert and l'MiY contain pre1 im1nary findings. The final. report 

that you have may not pose any difficulties for you; yet, if defense 

counsel obtains'preljmjnary notes which you have never seen, you may be 

devastated in the midst of trial because you did not prepare a suitable 

explanation on direct examination for the contents of those notes. 

Moreover, you w1l1 never be able to fully understand what your ex~ert 

haa done in the case until he has explained every piece of paper in his 

file to you. 

The ninth element in preparing for direct examination is to ask 

your expert what major problems he has faced on previous occasions in 

which he testified. The expert is perhaps in the best pOSition to tell 

you what areas he is weakest in; what areas juries seem to be most 

interested in duri~ cross-examination; and what areas he believes 

opposing counsel cao score the most poiots on during cross-examination. 

If you underscand what the weakest aspects of your expert's testimony 
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were in the past, you may be able on direct examination to minimize 

those weaknesses. The old adage of "drawing the teeth" is useful in the 

area of expert testimony. For example, if your witness does not have an 

advanced degree, rather than allowing opposing counsel to bring this out 

on c~oss-examination, you should point this out on direct examination. 

Then immediately after your expert answers that he has no advanced 

degree, you should follow up by asking a question relating to the vast 

practical experience your witness has in the area in question. 

The tenth element of your preparation for direct examination re

quires you to orient your expert to the use of "book impeachment." In 

book impeachment, your expert is asked whether or not he recognizes a 

certain book as a learned treatise. In most instances your expert will 

have to admit chat the book is a learned treatise and is respected and 

utilized by him and other experts in the area. Your expert is then 

asked whether or not the treatise says something that is directly incon

sistent with his testimony on direct examination. You should prepare 

your expert for tb.:i.s type of impeachment by reminding him, and having 

him remind the jury, that learned treatises are general educational 

texts. To be educa~ional and to be relevant, the text must broadly 

address the average and typical case. Your axpert should be prepared 

for your question on redirect axamination concerning whether this case 

is a typical case. Your expert should be prepared to state that this is 

not a typical case, that it is unusual and, for this reason, the learned 

treatise does not apply. The jury may then be persuaded not only that 

your expert's credibility was not damaged by the learned treatise, but 
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more impor~antly, that this case is a special one requiring the use of 

your expert. 

QUESTION NO.4: HOW DO YOU PREPARE FOR THE CROSS
EXAMINATION OF YOUR OPPONENT'S EXPERT WI1NESS? 

If pOSSible, prior to trial, you should attempt to identify who the 

opposing expert witnesses w~ be. You should investigate each expert's 

credentials with the appropriate schools, agencies or licensing author-

ity. AJ.though you w:Lll generally not find too much information that 

will hurt an expert's credibility, there are situations in which you 

will discover that the organizations that the expert belongs to are 

DOthing more than organizations which are incorporated by one or two 

people and simply charge a membership fee without establishing any 

criteria for membership. Next, speak to other lawyers who have con-

fronted the expert concerning what to expect and what the expert's 

weaknesses are. Finally, you should co'o.sult with your own expert to 

determine what the strengths and weaknesses of the opposing expert are. 

Exhaustive pretrial consultations with your expert are essential if you 

are to be prepared for the cross-examination of your opponent's expert. 

In sum, the best way to prepare for the crOSs-examination of an adverse 

expert witness is to read, study and ask questions. 

QUESTION NO.5: vffiAT ARE THE ESSENTIALS OF YOUR 
CROSS-~XAMlNATION OF AN ADVERSE EXPERT WITNESS? 

As indicated above, there is simply 00 substitute for adequate 

preparation. You must read the treatises and articles written by other 

experts; you must study the facts and ~~e law; and you must speak to 

your own expert at length. In addition to these basics, there are also 
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some techniques of cross-examination that can be kept in mind and 

applied in many cases. 

The first general rule of cross-examination is to attack the qual

ifications of an opponent's expert only if you are sure that this person 

lacks adequate qualifications or is obviously less qualified than your 

own expert. Given the number of experts in various scientific fields, 

it is difficult to convince a jury that a highly educated person whose 

terminology is precise and technical is not a qualified expert. 

Second, do not cross-examine an expert concerning how much the 

expert is being paid for his or her services unless you are reasonably 

certain that the answer will suggest to the jury that this witness is 

clearly biased on your opponent's behalf. If you do know that the 

witness is testifying on a contingent basis, then you should certainly 

bring this out on cross-examination. However t the possibility that: an 

expe~t's testimony is contingent upon the outcome of a case is very un

likely. The one area that you may wish to inquire into is the difference 

between how much the expert is paid fo~ his office work and haw much the 

expert is paid for the time he spends testifying at trial. Many experts 

are paid not only to prepare for the trial but also for the time spent 

testifying, since they are paid on a per diem or hourly basis with 

trials consuming a great deal of time. The expert may be asked whether 

or not he knew at the time he did the preliminary examination of various 

exhibits that, if he found favorably for your adversary, he would then 

be in a pOSition to testify at trial. At least in this way you can 

establish a psychological predisposition by the expert prior to the time 

he drew his initial conclusions in the case. 
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Third, it cannot be sufficiently stressed that you should not 

cross-examine an expert concerning any subject matter unless you are 

totally prepared. Your expertise is in law; the expert's expertise is 

in the area that he testifies to and works with every day. Unless you 

are prepared to go "head to head" with an expert, avoid having the 

expert "bury you" ..nth his expertise. 

Fourth, one way to overcame the informational advantage that an 

expert has over you is to frame your questions so as to require short 

and definitive answers. Do not give an expert the opportunity on cross

examination to enlarge upon and to emphasize the matters that he tes

tified to on his direct examination. 

Fifth, if your opponent's expert were asked certain hypothetical 

questions on direct examination you should modify the hypothetical ~ith 

established facts favorable to your theory of the case. After having 

asked the expert au cross-examination to examine the facts utilizing 

your view of the facts, press him to ~nge the conclusions he made on 

direct examination. Thus, you may be able to defuse an expert's tes

timony by mod:1.£ying the facts upon ..nuch the expert rendered his opinion. 

A sixth concept to keep in mind in confronting an expert ~itness 

involves the "whip saw" inherent in expert testimony. During your 

cross-examina~ion you should attempt to do one of tva things. :irst, 

you should attempt to ra.a.ke che expert concede chat he is not H?ositive" 

about his conclusion in this case and that he may, in fact, be wrong. 

Second, in the alternative. 1f che expert is not ~lling to admit that 

he may be WTOng in this case you should press him to cell the jury 
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whether or not he has ~ been wrong in giving an expert opinion. 

Either one of these answers provides ammunition for you during summa

tion. If the expert says he may be wrong in this case, then you can 

forcefully argue that the expert, though acting in good faith, simply 

may be wrong and therefore his conclusion should be rejected. On the 

other hand, if he says he is positive and has never been WTOng, then you 

may argue that this person simply should not be believed because 

everyone, including this expert witness, sometimes has been WTOng. To 

the extent that the expert refuses to admit his own fallibility, he 

certainly lacks the type of credibility that the jury should expect from 

an honest witness testifying before them. 

A seventh consideration in confronting an expert witness is an 

effort in your cross-examination to place the expert in the posture of 

an "advocate." That is, you should attempt to convince the jury that 

this witness is not disinterested or neutral. You can accomplish this 

by asking the witness when he was first given the hypothetical that 

related to his testimony at trial. He should be asked whether or not he 

knew the hypothetical was provided by your adversary and whether or not 

your adversary told him of his "theory." If, in fact, the expert was 

given a hypothetical or given a set of facts only shortly before trial, 

you can suggest to the jury that the expert was not utilized to provide 

needed information, but rather that this expert was testifying "as 

expected." 

In your questioning of the expert, you should find out from him how 

many times he has testified for the defense versus how many times he has 
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testified for the prosecution. In this day of specialization, experts 

tend to specialize in testimony for either the defense or the prosecu-

tion, with the exception of psychiatric experts. For example, if you 

bring out on your cross-examination that this witness has testified 10 

tilDes for the prosecution and 200 times for the defense, the average 

juror will receive the subliminal message that this expert is a defe~se 

advocate and can be relied upon to help your adversary, perhaps without 

regard to the facts. 

Finally, in those instances in vhich you will not be using an 

expert but your opponent will be utilizing an expert, it is always 

important to obtain a limiting instruction from the court. Both before 

and after the expert witness testifies, during the charge to the jury, 

and in the court's voir dire, the court should stress that expert tes-

timony is simply evidence offered to assist the jury and does not usurp 

the jury's own role of deciding all the facts. 

III. OVERVIEW OF THE PRINCIPLES R.El.ATING TO THE INTRODUCTION OF 
PHYSICAL EVIDENCE AT TRIAL. 

Generally, expert testimony at a criminal trial will be inextric-

ably linked to certa.in physical evidence which opposing counse.l ~ll 

attempt either to introduce or to exclude from evidence. The phYSical 

evidence ma.y consist of objects found at the crime scene; it may consist 

of a sample or exemplar from the defendant's person; or it may even take 

the form of a chart which an expert utilizes to render intelligible to 

the jury other evidence already introduced. The following is a brief 
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overview of the principles relating to the introduction of physical 

evidence at trial. 

A. Developin!J P~eserving And Introducing Evidence 

Generally physical exhibits constirute either the corpus delicti of 

a crime or somehow connect a defend.an.t eo the scene of the crime. The 

former category includes, for example, a contraband firearm; the latter, 

a fingerprint found. on the firearm. The major problems in this area are 

the development and preservation of the evidence and the laying of a 

foundation for its admission. While the problems are Shouldered prin

cipally by the prosecutor in a criminal trial, defense counsel should be 

f~ar with the legal issues that may arise in order to make p~oper 

objectioUil. 

(1) Development And P~eservation Of Evid8?-c:=. 

Many prosecutors face difficulties in training their inves

tigators properly to gather and preserve physical evidence. A second 

pl:oblem. that can arise is inad.equate equipment or teclu:Lical. personnel. 

For example, an arreel:ing officer lIdght want to check an illicit drug 

labol:story for fingerprints but ms.y not know how to do it himself, whom 

to call for ass:l..stance or even how to prevent the fingerprints from 

being disturbed. pending ehe arrival of apec:1.a.lly trained officers. If 

there is any solution to these problems, it is the willingness of prose

cutors to work with their investigators before they go out on a case. 

The profllecutor must work with. h:f.s investigators and explain what $ort of 

physical evidence they should look for and how it should be proceased._ 

The prosecutor must get involved. nth his invesd.gators as early as 

possible. 

" 
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(2) Establishing A Foundation: Chain Of Custodx 

Chain of custody is perhaps one of the most misunderstood and 

overused concepts in criminal trial law. In the courtroom an attoney 

offering evidence should be able to establish the chain as quickly and 

painlessly as possible. 

a). In essence, chain of custody relates to the "materiality" 

of the evidence. In a drug trial, an offered exhibit 

consisting of a baggie of cocaine is material only if it 

is J:!!!:. baggie of cocaine which is in issue- the cue the 

defendant is charged vith having possessed or distributed. 

Chain of custody is no more than the proof that ~ 

baggie is in fact ~ baggie. 

b). Chain of custody discrepancies often go to the ~eight of 

the evidence and not its ~~sibility. [For a more· 

detailed legal discussion, see BPDS manual on Scientific 

Evidence And Expert Testimony, Chapter IV, Section C 

(1) • J 

c). Chain of custody in criminal cases is, of course, gen

erally the principal concern of prosecutors, as opposed 

to defense attorneys. Prosecutors should impress upon 

their agents the need to keep things simple. When a 

private home or apar~t is to be searched, one agent 

should be placed in charge of collecting all items seized. 

He should mark all exhibits, take them all into his 

custody and be solely responsible for their processing. 
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If that is accomplished, only one witness will be needed 

to establish the chain for all of the items. The exact 

manner of handling an exhibit depends on its character. 

It may also be helpful to take pictures before, during 

and after the search. 

1). A physical object which does not require laboratory 

analysis can be handled quite simply. The seizing 

agent places his initials and date on the item at 

the time of seizure. At trial he can then testify 

that he recognizes this as an item taken from the 

defendant's residence because of those identifying 

marks and that it appears to be in the same con

dition as when seized. 

2). Physical exhibits which must be subjected to some 

sort of laboratory analysis must be handled more 

carefully so that it will be inferred that when the 

lab analyzed the item, it was in the same condition 

that: it 'olas when seized. "Lock seal" and "heat: 

sealed" plast:ic envelopes are the best devices for 

preserving and handling evidence. Lock seal enve

lopes have, for example, been treated by courts as 

virtual per ~ proof of the chain of custody. See 

United States v. Picard, 464 F.ld 215, 216, n.1 (1st 

Cir. 1972); United States v. Jackson, 482 F.2d 1264, 

1266 (8th Cir. 1973). 
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(3) Objections Relating To Chain of Custody 

a). If you believe that your adversary will attempt to intro

duce physical evidence (based on his own investigation of 

the case and discovery or reciprocal discovery) you 

should meticulously formulate an "anticipated chain of 

custody." Thus, at the moment your opponent ostensibly 

completes laying the foundation through witnesses and 

offers the exhibit into ~:;,,~'idence, you will be able to see 

whether he or she has satisfied your chain. If not, and 

there is no obvious explanation, you will be in a better 

position to argue what link in the chain is missing, and 

thus why your objection to the introduction of the evi

dence should be sustained. 

B. Demonstrative Exhibits 

(1) General Considerations 

Almost by definition, expert testimony relates to evidence 

which is difficult for the jury to comprehend. Therefore, exhibits 

which illustrate, demonstrate or simplify expert testimony are invalu

able and should be utilized by both prosecutor and defense counsel 

alike. Such exhibits can be grouped into two classes: those which 

summarize and those which are designed to visually portray matters which 

the jury would not otherwise be able to see. 

(2) Exhibits Which Summarize Events 

(a) ChartB 

Perhaps the classic example of the use of charts is that 
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used to summarize the government's proof in net worth tax 

evasion cases. After taking testimony from numerous 

witnesses, the government expert takes the stand and, 

reviews the entire case for the jury with charts. 

(b) Maps 

Maps can be an invaluable tool to summarize mobile sur

veillance. Few things are as meaningless and confusing 

to a ju.-y as an hour's testimony relating to mobile 

surveillance. Testimony can be rendered intelligible and 

even dramatic by the use of a map with the relevant 

routes and places indicated on it. With the particular 

route established by the map, the testifying agents can 

meaningfully relate where the defendant drove, where he 

stopped, etc. 

(3) Exhibits Which Purport To Recreate A Scene Or Event 

a). In criminal trials most judges do not permit attorneys to 

stage live demonstrations and scientific tests, nor do 

judges often permit a jury to view the scene of the 

crime. A good alternative, however, is to bring the 

event to the jury by way of video tape. A video tape can 

bring to the jury visual representations which otherwise 

could be presented only through a witness' necessarily 

limited description of the event or scene. 

b). Exhibits created for trial can give the jury a visual 

perspective which no eyewitness may have enjoyed, such as 
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the use of an aerial photo o~ an architect's model of a 

building. 

(4) Practical Considerations 

a). The time to begin considering visual exhibits for trial 

is wnile the case is still under investigation. Sensi-

tize your investigators to the possible use of video tape 

and still photography. 

b). In choosing a medium for presentation of information 

there are a number of choices: photographs, movies, 

charts, projected transparencies, etc. Your choice must 

be geared to two facto~s--the preferences of the trial 

court (i.e., is it likely the court will allow you to 

introduce or utilize the exhibits) and the most effective 

means of getting the message to the jury. 

(5) The Proper Handling Of Physical Exhibits.In The Courtroom 

a). Mark all of your exhibits before you get to court. This 

simple step will save you substantial time in the court-

roOUl, and 'W'ill make a favorable :!.mpression W'ith the jury. 

b). Along 'W'ith your "pre-marked" exhibits, prepare an e.."'(hibit 

list that you can check as you go along and verify that 

all exhibits are admitted into evidence. 

c). All charts and drawings should be prepared in advance 

rather than drawn by witnesses in the course of their 

testimony. Similarly, all video tape recorders, movie 

projectors and the like should be set up and ready co go. 
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d). Check the courtroom before the case begins. If you are 

using charts, be sure that there is an easel to set them 

on and colored pens to work with. If you have electrical 

apparatus, be sure that there is an extension cord avail

able. 

e). Remember that there may be situations in which you want 

to keep your adversary from see:f.ng your exhibits. 

Therefore, consider keeping certain exhibits "covered" 

when you take them into the courtroom. 

f). You should prepare your exhibits to make as forceful a 

point as possible with the jury. For that reason too, 

keep your exhibits before the jury as long as possible. 

On the other hand. tactfully remove you~ adversary's 

exhibits from view as soon as possible. 

g). After an gxhibi~ is admitted into evidence. you may wish 

to give the jury the exhibit or copies of it. Have a 

copy for each juror or exhibit a large blow-up so that 

all jurors can see it at once. 

(6) Objection To Inadequate Foundation 

a). Objecting to the introduction of an exhibit on the ground 

that there has been an inadequate foundation can serve 

two purposes: 

1. You may actually be able to keep damaging evidence 

out of the case. If this is your sole aim, evaluate 

the likelihood of success, because your reservOir of 
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credibility with both the judge and jury erodes as 

each unsuccessful objection is made. 

2. The second more significant purpose in objecting to 

the inadequate foundation of certain evidence is the 

coupling of the objection with a request for a 

brief voir dire. After making the objection you 

cause your adversary co sit down and you take the 

floor. This breaks up the momentum of your adver

sary, breaks the rapport between the witness and the 

jury and between examiner and the witness and often 

rattles your opponent, disrupting his or her game 

plan of direct examination. 

(a) Of course, you must stay within the confines of 

proper voir dire, i.e •• admissibility of evi

dence, and not its weight. 

(b) And if you should succeed in keeping the evi

dence out, even temporarily, your opponent's 

trial strategy will be disrupted. Opposing 

counsel may have to call other witnesses to lay 

a proper foundation for the proffered evidence 

and will be forced to try to rehabilitate this 

witness. 

(c) In any case, you may be able to obtain a dry 

run examination of the witness. 
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b). Be careful in stating your objection as to the inadequate 

grounds. If you state precisely what is lacking, your 

opponent may quickly furnish what you have indirectly 

suggested. But of course, without being overly specific, 

you must advise the court of the basis for your objec

tion. 

(7) Exhibits Which "Speak For Themselves ll 

With regard to many types of exhibits, e.g., photos and 

letters, it is often said that "the exhibit speaks for itself," meaning 

that technically, no further testimony is r;equired concerning the exhi

bit once it is admitted. The statement lithe exhibit speaks for itself" 

is generally made in the form of an objection to testimony after an 

exhibit is admitted. There are ~o situations in which this principle 

is bothersome. 

a). In certain instances you may want to both admit a photo

graph and have a witness testify to the matter depicted 

therein. The answer to the problem is simple: first, 

have the witness testify to his observations; then ask 

him if he can identify the photograph, offer it and ask 

that it be passed to the jury. 

b). In situations where you do in Eact want the ~~hibit to 

"speak for itself" you want to get it inca the jurors r 

hands then, noc days later when they finally begin their 

deliberacions. You may appear before judges who do not 

want to take tim~ to let the jury examine the ~~hibics as 
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they are admitted into evidence. Where that is the case, 

you may be able to overcome the judge's reluctance by 

preparing photostatic copies of the exhibit so that the 

jurors can examine them simultaneously, thus saving time. 

You might also consider using some sort of projector 

system.. 

IV • FINAL COMMDn' 

Perhaps the final comment that should be made with respect to 

expert testimony is that while jurors cannot become experts, we somehow 

ask them to assess the technical jargon and conclusions provided by the 

expert. Yet, most trial lawyers agree that jurors do a remarkably good 

job of evaluating expert testimony. If tr~s is so, we, as attorneys, 

must ask ourselves how jurors do it. There are four ways in which a 

juror can realistically evaluate an expert witness' credibility. These 

four evaluation techniques are important to keep in mind in preparing 

for a trial in which expert testimony will be utilized. First, the 

juror examines the expert witness' qualifications, a process over which 

we, as attorneys, have very little control. Second, the juror uses his 

common sense to evaluate the testimony of the witness. Keeping in mind 

this test of common sense, an attorney can prepare tor either cross or 

direct examination. The third way a juror evaluates expert testimony is 

by examining the appearance, personality and over-all credibility of the 

expert witness. In this regard, you must attempt to either enhance or 

detract from the obvious aspects of the expert witness' demeanor ac 
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trial. Fourth, and most important, a juror views the credibility of the 

expert witness as inextricably tied to the credibility of the attorney 

who sponsored that witness and placed that witness on the stand. 

Accordingly. an attorney must, from the beginning of the trial until the 

entry of the verdict, present himself or herself as fair, diligent and 

open-minded, a person whose credibility is above reproach. In this way, 

your own credibility will spillover and enhance the credibility of the 

expert witness that you placed on the stand. Indeed, if the jury recog

nizes that your ~~ponent's expert witness is diametrically opposed to 

the position you are taking at trial, your own credibility may, in a 

close case, defeat the conclusion or opinion which the expert has given 

simply because the jury would not believe anyone whose position is 

contrary to yours. 
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I. INTRODUCTION: 

A. These materials discuss preparation for the trial of a criminal 

case and some of its components. Designed for the beginning 

prosecutor, they highlight some approaches and thoughts that 

will be helpful in undertaking the heavy responsibility of 

representing the public in litigation of a criminal accusation. 

These materials should not be viewed as an exhaustive 

discussion of the subjects covered, but rather as a means of 

assisting the prosecutor in deciding what must be done before 

the words IIReady for trial" can be truthfully uttered in 

court. 

B. Some general observations about the process of becoming an able 

litigator should be made at the outset; 

(1) Advocacy at the trial bar requires many skills. Among the 

most important of those skills is a thorough grasp of the 

law in general, and particularly of the law at issue in 

each litigation. As the party bearing the burden of 

proof, the prosecutor is expected to know the law well. 

Toward that end, the new prosecutor is encouraged to keep 

current with the emerging criminal (and relevant civil) 

law, and also to devise a convenient personal filing 

system that will permit ready retrieval. This is one 

form of organization that will pay dividends as the 

prosecutor begins to assemble requested jury instructions, 

or trial mem0randa of law. Additionally, familiarity 

with - and accurate representation of - the law contribute 

to the professional reputation that each lawyer gains 
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with the judiciary and defense bar. Each lawyer 

should strive to be known as an informed, balanced, 

reasoned and vigorous advocate. 

2. Be mindful that litigations are sometimes influenced by 

the conduct of counsel. Juries in criminal cases often 

focus on the performance of the prosecutor during the 

trial, and may permit their evaluation of the prosecutor 

to impact on their deliberation and final vote. Accord

ingly, prosecutors must constantly recall that they are 

being themselves judged, in a sense, by the jurors 

throughout the trial, and should strive to maximize 

professionalism, and eliminate impressions of self

importance, excessive zeal, lack of preparation and 

haughtiness. See People v. Grice, 100 A.D.2d 419, 474 

N.Y.S.2d 152 (4th Dept. 1984). 

3. Equally important is the prosecutor's approach to the 

trial judge. A prosecutor who impresses the court as 

conversant with the law, balanced in his or her approach 

to the case, and professional in relation to opposing 

counsel is the ideal. Toward that end, it is often 

helpful to prepare a trial memorandum of law listing and 

discussing pertinent legal issues that will arise at 

trial for submission to the court before jury selection 

begins. In this connection, it is imperative that the 

prosecutor be candid with the court in all respects. In 

briefing or arguing legal issues, the prosecutor should 

not seek to conceal from the court authority which is 
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contradictory to the position being urged upon the court, 

but should seek to distinguish it from the facts at bar, 

if it is reasonably possible to do so. 

4. Remember, too, that litigation skills will be honed and 

improved only as a function of the use that they receive 

and the determination of the individual. Lawyers entering 

trial practice must guard against forming too early an 

appraisal of their own abilities, be that appraisal 

positive or negative. Great care must be taken lest the 

twin diseases of the young litigator germinate: despair 

or self-deception. 

5. The one constant of the trial practice is that one's rate 

of success tends to mirror the care of one's preparation. 

There is no easy road to excellence. 

II. PREPARATION: THE FIRST STEPS 

A. The Essentials: 

1. Trial Preparation involves these basic functions: 

(a) Mastering all of the facts of the case 

(b) Digesting the applicable law (e.g. elements of 

crimes and defenses; burdens of proof; evidentiary 

postures; governing procedural regulations) 

(c) Critically analyzing the case - from the perspective 

of both sides 

(d) Formulating a trial preparation plan 

(e) Organizing for trial 
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B. Organizing For Trial Preparation 

1. The heading of this section may seem curious. Its 

phrasing was intentional, however, since it is key to 

trial preparation to know how to organize for trial 

preparation. Acquiring information is of no moment if it 

cannot be found when needed. Two items, the well-ordered 

case file, and the trial notebook, will facilitate the 

prosecutor's organization for trial preparation and for 

trial itself. 

2. The Case File: 

(a) The case file should be organized into a series of 

individual folders, clearly labelled, that permit 

easy reference. 

(b) While the complexity of the system will depend upon 

the case at issue, some universal categories can be 

found: 

(i) Prosecution Summary: 

The chronology of the facts of the case should 

be listed in simple, summary form. The summary 

is particularly helpful in complex cases (e.g. 

the multi-event drug conspiracy), and will 

assist the prosecutor in interviewing witnesses 

and later in presenting their testimony at 

trial. 

(ii) Chronology of the Prosecution: 

Beginning with the arrest, and continuing 

through final disposition, the chronology lists 
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each event, in capsule form. Included will be 

(among other things) recital of events at the 

arrest, lineup, arraignment, indictment, and 

every court appearance. The latter section is 

vital since careful notation of calendar call 

proceedings will be useful in resolving 

subsequent disputes with counsel regarding 

actions taken at those hearings. 

(iii) The Motion List 

In cases involving sUbstantial motion practice, 

a chronological list of motions filed, with 

dates and description of decision, may be 

considered. 

(iv) Correspondence File 

All letters should be retained. Notes should 

also be made, in the form of memoranda to file, 

of conversations with counselor other parties. 

The effort spent in preserving a record of 

contacts will be useful in some litigation. 

(v) Preparation Tasks 

A checklist of reminder notes of things that 

must be done. Keeping this in a central file 

will aid order. 

(vi) Pleadings 

Copies of all pleadings, including the indict

ment, should be filed. Note should be made of 
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the date of service upon, or receipt from, 

opposing counsel. 

(vii) Witness Statements (or Rosario Material) 

The defense is entitled to copies of all state

ments of prosecution witnesses. These must be 

provided counsel upon completion of jury 

selection (CPL §240.45), or before the witness 

testifies in a pre-trial hearing. In order to 

allow for orderly compliance with the discovery 

obligation, and also to assure that the prose

cutor has obtained - and read - all statements 

by each witness, effort must be made early in 

the preparation period to gather and file state

ments. Occasionally, such statements can be 

found in sources other than the usual police 

reports: the witness may have spoken to the 

media, and his/her statement may appear in print 

or on tape; or the witness may have fi 1 ed papers 

in an ancillary proceeding (civil law suit, or 

application for compensation as a crime victim). 

All such sources should be pursued; the pain of 

confrontation on the stand with a defense -

located contradictory statement should not be 

experienced by the thorough prosecutor. 

(viii) Minutes File 

Transcripts of prior proceedings, such as 

arraignment, hearings, or grand jury should be 
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filed. Copies will be needed for discovery by 

counsel. 

(ix) Grand Jury Slips and Exhibits 

The list of dates of grand jury appearances, 

together with exhibits used in that presenta

tion, should be filed here. 

(x) Trial Exhibits 

Three components comprise this file: 

(A) A list of exhibits to be introduced at 

trial, in desired order, accompanied by the 

name of the witness through whom the 

exhibit will be offered, and a summarj of 

the necessary foundation for its receipt in 

evidence; 

(8) A copy of a blank court exhibit sheet, 

identical to the one used by the clerk. As 

exhibits are entered on the court record, 

the prosecutor makes similar entries on his 

own sheet. This will assist in keeping 

track of the exhibits, and will assure an 

easy way of seeing that exhibits are 

referred to properly, and will avoid the 

prospect of inadvertent failure to 

introduce an exhibit. It will also aid the 

prosecutor in checking on counsel's 

reference to items that may not be in 

evidence. 
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NB: Early assembly of all "property" 

which the prosecution desires to introduce 

at trial is prudent in view of the provision 

under CPL §240.40(1)(b) that allows the 

court, in its discretion, to order disclosure to 

the defense, upon showing of material need and 

reasonableness, of IIpropertyll (beyond that which 

is discoverable upon defense demand) that will 

be offered at trial. While the statute does 

provide for a protective order upon satisfactory 

showing of the People, it is safe to assume that 

courts will frequently grant discovery. If an 

item of property is not noticed to the defense 

after discovery order because the prosecutor did 

not then know of its existence, the Court may 

insist upon a showing of due diligence having 

been exercised, and could preclude the prosecu

tion from introducing the item if not so satis

fied. This can and should be avoided by an 

exhaustive early search for such items by the 

prosecutor. 

(xi) Tape Transcripts 

Transcripts of audio or video recordings must 

be neat and of flawless accuracy. Generally 20 

copies are needed for each transcript in a one

defendant case (12 jurors, 2 alternate jurors, 
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defendant and counsel, judge, reporter, witness 

and prosecutor). 

(xii) Scientific Reports 

Copies of the autopsy report, chemist's analysis, 

etc. 

(xiii) Media File 

Copies of all press coverage of the case, 

particularly printed articles, should be filed. 

They may be needed for reference in the event 

of a defense motion (change of venue, disq~ali

fication of a juror, etc.). 

(xiv) Criminal History: Prosecution Witnesses 

Although the prosecution is not required to 

fingerprint its witnesses in order to determine 

if they have a criminal history, records of 

known convictions must be furnished to the 

defense (CPL §240.45). It is prudent to begin 

to gather this information early on in prepara

tion, since it sometimes takes time where a 

distant jurisdiction is involved. 

(xv) Criminal History: Defendant 

Certified copies of all convictions, togegther 

with copies of the respective accusatory instru

ments, and other available information about 

those convictions (transcripts of plea or trial, 

police reports, etc.) may pr0ve helpful at trial 

in a number of ways: impeaching the defendant 
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on cross-examination; employing it where appro

priate with other defense witnesses; or offering 

it as evidence in chief where decisional law so 

provides, as in rebuttal to a claim of entrap

ment. 

( xv i) Photos 

All forensic or other photographs can be filed 

here, together with requests for enlargements. 

(xvii) Miscellaneous 

3. The Trial Notebook 

(a) The trial notebook is Y'ecommended as a valuable 

preparation tool. Simply a binder filled with blank 

paper, it is divided into sections, discussed 

immediately below. As preparation begins, insertions 

of relevant planning material can be made for the 

individual components of the trial. Also, during the 

trial the prosecutor can use the binder to record 

events or thoughts that can be used subsequently. 

Perhaps most centrally, use of the trial binder will 

again reinforce a sense of organization, both 

internally and to others. 

(b) Some standard (but not exclusive) sections will form 

the trial notebook 

(i) Preparation 

The never-ending need to make certain checks, 

particularly during the heat of trial, can be 

noted in this section. 
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(ii) Voir Dire 

Among the components found here are: 

(A) A profile of the desired juror for this 

trial 

(B) Summary of the applicable law, to include 

number of challenges, method of challeng

ing, grounds for excusal for cause, the 

forbidden areas of discussion in voir dire~ 

etc. See annexed IICourt l s Exhibit #l". 

(e) A copy of the form used by the clerk to 

record jury selection 

(D) A form, organized into 12-14 squares, which 

lists the number of challenges, the general 

areas to be covered in voir dire and other 

useful information. Such forms can be 

self-devised or purchased commercially. 

(E) Any requests (or responses to anticipated 

defense requests) for unusual methods of 

questioning the veniremen - e.g. 

individual, ~ camera questioning about 

psychiatric/psychological history of jurors 

or associates in a case with such issues. 

(iii) Opening Statement 

The substantial outlin~ - if not the text - of the 

opening statement can be filed here. Early assembly 

of the trial notebook will allow the prosecutor to 
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draft and revise this and other sections as 

necessary. Care should be taken that the opening 

statement complies with the statutory requirements, 

and also that it makes sense to the jury and is easy 

to follow. 

(iv) Direct Case: People 

For each witness, the Model Witness Sheet (see 

appendix), or some equivalent, will permit not 

only reference to the prior statements of the 

witness, but will also provide a place to list the 

agenda for examination of the witness. For beginning 

prosecutors, the agenda offers a particularly 

reliable way of checking that all elements of the 

proposed testimony are included in the examination, 

and that all exhibits about which the witness will 

testify can be offered. In cases involving lengthy 

fact patterns, the prosecution summary, discussed 

earlier, may be an alternate form of agenda (e.g. 

when the undercover agenda testifies about a large 

number of meetings with the defendants). 

(v) Cross Examination of People1s Witnesses 

Notes taken during cross examination of prosecution 

witnesses accomplish a number of objectives: 

(A) Allow prosecutor a ready chronology of the 

examination; 

(8) Permit, by use of any handy margin reference 

(e.g. IIRDII for IIRedirectll) the prosecutor, on 
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redirect examination, to conduct the 

rehabilitation clearly and to re-focus the 

jury's attention on the strength of the case. 

(vi) Direct Examination of Defense Witnesses 

Careful note-taking during the defense direct, may be 

helpful. It is NOT suggested that the prosecutor 

rival a scrivener during that examination, since it 

is quite important to watch the witness and assess 

the impact of the testimony, as well as th~ viability 

of various approaches to cross examination. 

(vii) Cross Examination of Defense Witnesses 

Preparation for cross examination of anticipated 

defense witnesses should be done early. Among the 

sources to be checked for fertile examination clues 

are statements of such witnesses, criminal history, 

and the defense opening statement. 

(viii) Summation 

As with the opening statement, the skeleton of the 

final summation should appear early in the course of 

preparation. As more is known, the final form of the 

closing argument will emerge. Thoughts arising in 

court can be placed in this section for later 

reference. The prosecutor should formulate a theory 

of summarion and test - and retest - its validity 

with both colleagues and non-attorney friends. 
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(ix) Applicable Law 

Copies of statutes or decisional law or other 

material should be filed here for ready reference. 

See also the "Trial Notebook: Some Common Cases" 

which appears as an appendix to these materials. 

(x) Requested Jury Instructions 

It is often helpful to prepare requested jury 

instructions. They can be used both in 

intricate areas of law and also in other 

contexts. They should be filed with the Court 

as early as feasible. 

(xi) Miscellaneous Matters. 

III. USE AND DEVELOPMENT OF AVAILABLE INFORMATION 

A. General Principles 

1. The decision to gather information beyond what the police 

provide at the intake interview is an important one, and 

is a function of several factors. The most fundamental 

factor is always the theory of the prosecution - what 

will be proved and how? What is necessary to prove the 

theory? What will enhance the chance of success? 

2. The prosecutor should be familiar with the resources 

Itlithin the immedi ate and cooperatin~- other jurisdictions -

photo labs, voice prints, facilities, psychologists and 

the like. Also important is acquiring a familiarity with 

the vast range of documentary information on file with 

public and non-public agencies. Some such materials are 
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found below. It is always better to have too much than 

too little information. 

3. The method by which the evidence is obtained. The use of 

subpoenas must always be lawful, and never reckless or 

punitive. Avoid practices that are legal but suggestive 

of unprofessional ism or bad faith. 

ALWAYS DO THESE essential elements of trial preparation: 

(a) Acquire every report or piece of paper on file or ;n 

the possession of the police department. Do the 

same with any other repository of information about 

your case. 

(b) Scrutinize everything that you have from the perspec

tive of the adversary. Look for mistakes, determine 

how many there are and how well they can be exploited 

Draw these mistakes or apparent contradictions to 

the attention of the witness or reporting officer 

and get an explanation (if there ;s one) for the 

contradiction (if such it be). 

(c) Visit the scene of the crime, and other germane 

locations. Do so with a police officer or investi

gator, and never alone. Check for understanding of 

where and how the events are alleged to have 

happened. Understand distances, lighting and other 

conditions. Decide whether visual aids (photos, 

videos, diagrams, charts, etc.) are in order. If so, 

put the request for such aids in promptly. Consider 
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whether a motion for an on-site visit by the trial 

jury should be made. 

(d) Listen to every tape recording. Better to hear the 

original. Do this as early as possible in the case. 

Be vigilant that the transcripts for the tapes are 

unassailable. Equally important, search for language 

that the defense will seek to exploit. Have that 

language explained away, if possible, by the prosecu

tion witnesses. 

(e) Examine all physical evidence. In one large cocaine 

case, the prosecutor opened the package before the 

jury only to reveal a mass of black gob - in stark 

contrast to the anticipated white powder. Pre-trial 

inspection of the package may have revealed the 

problem and its ready explanation (decomposition 

over the lengthy period before trial). If a court 

order is necessary to allow inspection, obtain one. 

The certainty of knowing the case in all its aspects 

cannot be overrated. The common apprehension about 

disturbing or altering the "chain of custody" of a 

proposed exhibit should be eased by recalling that in 

many jurisdictions the "chain ll wil1 affect the weight 

to be given the exhibit by the fact finder, but will 

not affect its admissibility. See,~, People v. 

Julian, 41 N.Y.2d 340, 342; 392 N.Y.S.2d 610, 612 

(1977). 
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B. Sources of Useful Information 

1. Police Records: 

(a) Complaint Report (UF61) 
(b) Arrest Report 
(c) Complaint Follow-up (00-5) 
(d) Stop and Frisk Report 
(e) Request for Departmental Recognition 
(f) Unusual Occurrence Report 
(g) Firearm Discharge Report 
(h) Officer1s memo book 
(i) NYSIIS Record 
(j) BCI Photos (Mug shot and stand-up) 
(k) 911 Tapes and sprint print-out 
(1) Aided card 
(m) Homicide Detective1s notebook 
(n) Narcotics buy money request form 
(0) Incident Report (for Housing Police and Transit 

Police) 

2. Correction Dept. Records: 

(a) Pedigree (239-A) 
(b) Inmate Property 
(c) Cash Account Form (8S-A) 
(d) Inmate Medical Records 
(e) Visitor Log 

3. Forensic Evidence: 

(a) Ballistics Report 
(b) Fingerprint Information 
(c) Chemical Reports 
(d) Handwriting Analysis 
ee) Forensic Photographs 
(f) Voice prints: too little used, problem of 

establishing identity of the speaker. 
(g) Medical Records: Check entire Medical Examiner 

file, especially for untyped results of tests. 

4. Judicial Records: 

(a) Minutes of Proceedings in: 

(i) Lower courts 
(ii) Supreme or County Court 

(iii) Grand Jury 
(iv) Other courts within and outside 

the jurisdiction 
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(b) Certificates of Disposition 

(i) While People v. Sandoval, 34 N.Y.2d 371, 357 

N.Y.S. 2d 849, 314 N.E.2d 413 (1974), and its 

progeny can be read to hold that the defendant 

has the burden to identify the convictions he 

wants suppressed at trial as well as the justi-

fication for such an order, courts sometimes let 

that burden devolve upon the prosecutor. Thus, 

the prosecutor should obtain those certifi-

cates. 

(ii) Additionally, the prosecutor may need the 

certificates in order to establish predicate or 

persistent felon status. 

(c) Papers of lower and superior courts. 

5. Other Criminal Records: 

(a) FBI Sheets 
(b) Criminal records from other states 

6. Premi ses Records: 

(a) Utilities (gas, oil, eletric) 
(b) Telephone 
(c) Mortgages 
(d) Lease and application papers 

7. Financial: 

(a) Banks: 
(i) Signature card 

(ii) Application form with background data 
(iii) Copies of cancelled checks 
(iv) Transaction statements 
(v) Safe deposit contracts 

(vi) Mortgage and loan agreements 

(b) Credit Records: 

(i) Credit cards 
(ii) Credit surveys 
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8. Employment Records: 

(a) Application forms 
(b) Attendance records 
(c) Payroll records 

9. Seek cooperation of other prosecutorial agencies: 

(a) District Attorney 
(b) Special Prosecutor 
(c) United States Attorneys 
(d) Strike Forces 
(e) State Attorney General 

10. Miscellaneous Items: 

(a) Weather reports 
(b) Medical records 
(c) Precinct maps 
(d) Street maps 
(e) Sketches, maps or floor plans of crime scene 
(f) Photos of crime scene 
(g) Motor vehicle records 
(h) State Liquor Authority 

C. Developing Information 

(a) On January 1, 1980, the procedures for discovery in 

criminal cases in New York State changed substan

tially. Both parties now have the right to obtain 

discovery of designated items from one another upon 

written demand, as opposed to the previous need for 

formal motion. Additionally, the statute allows 

both parties to seek a court order for other forms 

of relief. 

(b) Discovery by Prosecutor Upon Written Demand (CPL 

§240.30): 

(i) subject to constitutional limitations, the 

defense must disclose and make available For 

the prosecutor's inspection, photographing, 

copying or testing, any written report or 
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document (or portion thereof) concerning a 

physical or mental examination, or scientific 

test, experiment, or comparison made by or at 

the request of the defendant, and which the 

defendant intends to introduce at trial. 

(ii) the demand will not only help the prosecutor 

prepare for trial when the defense effects 

timely compliance, but also puts the defense on 

notice that any subsequently obtained items 

must be promptly furnished to the prosecutor. 

Also, the demand will serve as a predicate for 

judicial motion, after defense noncompliance, 

under CPL §240.40(2). 

(c) Discovery by Prosecutor Upon-Court Order [CPl 

§240.40(2)] 

(i) In addition to affording redress for unjustified 

defense noncompliance with a prosecutor's demand 

for discovery, this section allows the court to 

order a defendant to provide a number of forms 

of non-testimonial evidence. 

(ii) Such an order may, among other things, require 

the defendant to: 

(A) Appear in a lineup. 

(B) Speak for identification by a witness or 

potential witness. 
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(C) Be fingerprinted. 

(D) Pose for photographs not involving reenact

ment of an event. 

(E) Permit the taking of samples of blood, 

hair or other materials from his body in a 

manner not involving an unreasonable 

intrusion thereof or a risk of serious 

physical injury thereto. 

(F) Provide specimens of his handwriting. 

(G) Submit to a reasonable physical or medical 

inspection of his body. 

2. By Court Order: 

By decisional law, many forms of non-testimonial evidence 

are available to the prosecutor, by court order upon a 

satisfactory showing of need. Some of the forms discussed 

below, have now been incorporated in the revised CPL 

Article 240. The prosecutor should consider the need for 

-- and propriety of -- a court order for these (and other 

similar forms of relief: 

(a) To enter premises for the purpose of obtaining a 

photo, sketch or diagram. 

(b) To obtain handwriting exemplars. See,~, United 

States v. Mara, 410 U.S. 19, 93 S.Ct. 774, 35 '_.Ed.2d 

99 (1973); Matter of District Attorney 

of Kings County v. Angelo ~, 48 A.O.2d 576, 371 

N.Y.S.2d 127 (2d Dept. 1975). 
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(c) To obtain voice exemplars. See,~, United States 

v. Dionisio, 410 U.S. 1, 93 S.Ct. 764, 35 l.Ed.2d 67 

(1973). 

(d) To compel participation in a lineup: 

(;) In general. See Matter of Alphonso C. 

(Morgenthau), 50 A.D.2d 97, 376 N.Y.S.2d 126 

(1st Dept. 1975), for discussion of court's 

authority to compel participation in a lineup 

before filing of accusatory 'nstrument. 

(ii) In a changed appearance: 

(A) Before an accusatory instrument is filed 

(and in the absence of probable cause), 

courts are chary of prosecutor's 

appl'ication for such relief. See,~, 

Application of Mackell, 59 Misc.2d 760, 

300 N.Y.S.2d 459 (Sup. Ct. Queens Co 

1969); People v. Vega, 51 A.D.2d 33, 379 

N.Y.S.2d 419 (2d Dept. 1976). 

(B) Once the suspect has been charged (or 

probable cause exists), courts can exer

cise power to compel suspect to conform his 

appearance to that affected by the 

perpetrator, for the purpose of appearing 

in a lineup. See,~, People v. Cwikla, 

46 N.Y.2d 434, 414 N.Y.S.2d 102, 386 N.E.2d 

1070 (1979) (don wig and facial hairs); 

People v. Delgado, 97 Misc.2d 716, 412 
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N.Y.S.2d 254 (Sup. Ct. Bronx Co. 1978) 

(shave a beard); Holtz v. United States, 

218 U.S. 245~ 31 S.Ct. 2, 54 L.Ed. 1021 

(1910) (model a blouse); United states v. 

Gaines, 450 F.2d 186 (3d Cir. 1971), cert. 

denied, 405 U.S. 927, 92 S.ct. 978, 30 

L.Ed2d 801 (1972) (wear a scarf partially 

covering face); United States v. Hammond, 

419 F.2d 166 (4th Cir. 1970) cert. denied 

397 U.S. 1068, 90 S.Ct. 1508, 25 L.Ed.2d 

690 (1970) (wear an artificial goatee). 

(e) To submit to surgery to permit the recovery of 

evidence. See, ~., People v. Smit~, 80 Misc.2d 

210, 362 N.Y.S.2d 909"(Sup. Ct. Queens Co. 1974) and 

cases cited therein, as well as Bloom v. Starkey, 65 

A.D.2d 763, 410 N.Y.S.2d 361 (2d Dept. 1978) 

(removal of bullet from suspect's body); Matter of 

Barber v. Rubin, 65 A.D.2d 811, 410 N.Y.S.2d 361 (2d 

Dept. 1978) (extraction of hair roots from head). 

Before granting applications of this sort, courts 

will usually conduct a hearing to consider and 

balance such factors as the need for recovery of the 

desired evidence, the degree of body intrusion 

involved in the surgical procedure, the attending 

danger to the subject, and other germane concerns. 
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(f) To obtain palm prints. See,~, People v. Mineo, 

85 Misc.2d 919, 381 N.V.S.2d 179 (Sup. ct. Queens 

Co. 1976), 

(9) For blood tests. See,~, People v. Longo, 74 

Misc.2d 905, 347 N.Y.S.2d 321 (Nassau Co. Ct. 

1973) . 

(h) To obtain essential official records to which 

access is blocked by local law. See,~, 

People v. Muldrow, 96 Misc.2d 854, 410 N.Y.S.2d 

21 (Sup. Ct. Bronx Co. 1978) (court directed 

New York City Department of Health to provide 

the district attorney with health records of 

child rape victim, where agency, in reliance on 

provision of New York City Health Code barring 

access to such records by persons from outside 

the agency, had refused to comply with a subpoena for 

their production, under circumstances where these 

records were critical to the prosecution of the rape 

suspect). 

(i) To obtain police personnel files. See Civil 

Rights Law of the State of New York, Section 

50-a: People v. Gissendanner, 48 N.Y.2d 543, 

423 N.Y.S.2d 893, 399 N.E.2d 925 (1979). 

(j) To obtain a pre-trial psychiatric examination of a 

witness. As indicated in People v. Lowe, 96 r~isc.2d 

33, 408 N.Y.S.2d 873 (N.Y.C. Crim. Ct. Bronx Co. 

1978) applications of this sort (usually made by the 
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defense) will be granted only where there is 

substantial showing of need and justification. 

(k) If defendant in a murder prosecution offers 

psychiatric reports in support of his 

affirmative defense of extreme emotional 

disturbance, the People may have defendant 

examined by a psychiatrist retained by the 

People. People v. Atwood, 101 Misc.2d 291, 420 

N.Y.S.2d 1002 (Sup. Ct. N.Y. Co. 1979) 

3. Use -- And Abuse -- of Subpoena Power 

(a) See Generally. 

(i) CPL Article 610; 

(ii) ABA Standards relating to the 

Administration of Criminal Justice. "The 

Prosecution Function, Standard 3.1(d), 

Investigative Function of the Prosecutor. 

(b) Beware of the "office" subpoena. Since most 

prosecutors in New York State lack power to compel a 

witness· attendance or a document·s production at his 

office (as opposed to grand jury or court appearance) 

subpoenas should never be used for either of these 

purposes. See People v. Arocho, 85 Misc.2d 116, 379 

N.Y.S.'d 366 (Sup. Ct. N.Y. Co. 1976). 

(c) Similarly, it is improper to issue a su~poena duces 

tecum to obtain information for the police to use in 

investigation they are conducting independent of the 

grand jury (e.g. telephone toll records). 
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(d) For court or grand jury subpoenas, be certain that the 

return date is a day when the matter is before the court 

or the grand jury. 

(e) Grand Jury subpoenas should not be issued after the 

indictment has been voted or filed, absent "'.:~r.\('ill 

circumstances approved by the appropriate superior. 

IV. INTERVIEWING WITNESSES 

A. Preparation for the Interview: 

1. All reports, statements and testimony by or about the 

witness should be read with an eye toward both grasping 

the substance of the witness' account, and noting any 

discrepancies or potential problems in the early accounts. 

The witness can be questioned in a more efficient manner 

if the prosecutor is conversant with the account and any 

liabilities it may have. 

2. Similarly, audio and video tapes should be previewed in 

preparation for the interview. Tape recordings should be 

checked for clarity, and referrred to an appropriate 

technician for filtering out of extraneous sounds. Most 

large police agencies have such equipment. 

3. If time permits, visual aids that will be used during 

trial should be prepared, checked for accuracy, and ready 

for use during the initial interview. Such aids are 

underutilized in trials generally. They have a number of 

inherent advantages, the most prominent of which is 
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heightening the jury's understanding of the proof. They 

are especially helpful in such areas as: 

(a) Grasping the thrust of a complex commercial crime. 

(b) Envisioning details of a street scene. 

(c) Seeing relationships in conspiracy cases. 

B. Some General Considerations: 

1. Who to Interview: 

All persons with relevant information should be inter

viewed. Special attention should be paid to those whose 

testimony does not seem consistent with the apparent 

theory of the prosecution, since: 

(a) the reports of that witness' testimony may not be 

accurate. Only an interview should satisfy the 

prosecutor as to that person's actual testimony; 

(b) The prosecutor must be aware of any damaging testi-

monYl and prepare to deal with it at trial; 

(c) The prosecutor must furnish to the defense any known 

exculpatory evidence or information. 

Additionally, any police officer who has prepared a 

report should be interviewed. 

It is especially wise to promptly interview any 

witnesses who may tell one version, only to "flipll at 

trial. CPL 60.35 permits the use of signed or sworn 

prior statements if a witness at trial testifies in a 

manner which tends to disprove the position of the 

party who called him. (But see People v. 

Fitzpatrick, 40 N.Y.2d 44, 386 N.Y.S.2d 28 (1976), 
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which holds that witness ' failure to remember does 

not qualify as testimony tending to disprove the 

calling party's position). 

2. Where to Conduct the Interview: 

(a) Preferably in the prosecutor's office. 

(b) Where not possible, may do so elsewhere. It is, 

however, extremely unwise for a prosecutor to go to 

the defense attorney's office for any purpose, 

including interviewing a witness. Where other out

of-office interviews are done, the prosecutor should 

always be accompanied by a police officer or investi

gator. 

3. When to interview: 

(a) As soon as possible. 

(b) Long delays may frustrate collection of derivative 

information, or prohibit verification of surprise 

negative information. 

4. How to Interview: 

(a) General Considerations: 

(i) Avoid multiple parties questioning the witness. 

(ii) In advance of the interview an agenda should be 

prepared listing either the particular questions 

or general areas to be covered with the 

witness. 

(iii) Avoid threatening, berating or bluffing the 

recalcitrant witness. 
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(iv) Maintain a record (preferably by diary entry) of 

the time the interview began and ended, and the 

parties present. 

(v) If the witness insists upon his attorney's 

presence during the interview, do not refuse 

this request, even if there is no apparent 

criminal liability. 

(vi) Do not interview the witness alone. Have a 

police officer, investigator, secretary or 

stenographer present. 

(vii) Avoid taking notes, since they may be deemed 

Rosario material, and hence discoverable. 

People v. Consolazio, 40 N.Y.2d 446, 387 

N.Y.S.2d 62, 354 N.E.2d 801 (1976). 

(viii) Let the witness tell you what happened. 

Encourage him or her to use a narrative form, as 

this not only will permit a clearer sense of the 

facts, but will afford the prosecutor a chance 

to appraise the witness in terms of intelli

gence, verbal ability, memory, emotion, person

ality, bias, etc. After the narrative, specific 

questions can be addressed to fill in gaps. 

(b) Content of the Interview: 

(i) The interview has two goals: to decide, 

finally, whether the witness will be called by 

the prosecution at trial; and to prepare the 
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witness, if he will testify, both for direct and 

cross-examination. 

As a guideline the prosecutor should probe all 

details of event, background, follow-up, rela-

tionships between the witness and defendant, 

past similar conduct, motive, etc. 

The witness should be made to feel comfortable, 

and important. He should be told the status of 

the case, what his role is, when he will 

testify, and be given an opportunity to have his 

questions about the process answered. 

(iv) His right to decide to speak or to refrain from 

speaking to opposing counsel should be explained 

to him. 

(v) The witness should see any physical exhibits 

about which he will testify. His ability to 

identify the object should be reviewed. 

(vi) If visual aids are to be used during the testi

mony, the witness should orient himself to them 

during the interview. 

(vii) Prosecutors do not uniformly agree nn the ques

tion of whether a witness should be permitted to 

see his prior statements during the interview. 

Certainly there is no legal infirmity in the 

practice. Moreover, it will generally 

strengthen the witness' confidence to make those 
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statements available to him during the inter

view. 

(viii) The witness should review the entirety of all 

tapes in which he is involved. He should also 

see the transcripts of those tapes. Appropriate 

questioning about content or taping procedure 

should be done. 

(ix) If measurements (distance, time, speed, build, 

etc.) figure into the testimony, the witness' 

estimations and recollections about them should 

be carefully reviewed in the interview. 

Experience teaches that the layman is less than 

exact in such estimates. 

(x) The witness should be prepared for the likely 

defense approach, be it attack. mockery, etc. 

He should be told that composure and politeness 

to counsel are essential, and that anger or 

emotion may be just what counsel is seeking to 

elicit. 

(xi) The witness should be told to avoid looking at 

the prosecutor during cross examination, lest 

counsel suggest, or the jury assume, that 

answers are being signalled. 

(xii) The nature of the process of making objections, 

together with the meaning of lI overruled" and 

"sustained" should be explained. 
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(xiii) Show the courtroom to the witness beforehand, 

and orient him to the locations of the parties. 

(xiv) Witnesses should be encouraged to avoid jargon 

or unnatural language, and to recOlmt their 

testimony in everyday conversational terms. 

(xv) Any impeachment material (convictions, prior 

bad acts, etc.) should be reviewed on direct 

examination. If this will not be possible, 

explain to the witness what the defense is 

likely to do. 

(xvi) In appropriate situations, the most important 

witnesses may profit by a simulated cross

examination, with a colleague playing the 

defense attorney. Such ~dry runs~ often are 

revealing to the witness, and can imbue him 

with renewed confidence. 

(xvii) The dress of the witness is important. Natural, 

non-flamboyant attire should be the norm. 

(xviii) Be aware of the need to identify cultural 

problems that may impede the witness· testimony. 

Particularly troublesome are different use of 

language, or customs of judicial systems in 

other countries. 

(xix) Above all, tell the witness to listen to the 

question and answer only that question. Do not 

volunteer. 
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(xx) See appendix, "You As A Witness". 

(c) Some Special Problems 

(i) Children as Witnesses 

The CPL provisions on child witnesses should be 

mastered. 

children. 

Patience is required in preparing 

If the trial prosecutor has short-

comings in this area, perhaps ask a colleague to 

as~ist. That person may have a gentler approach 

that will build rapport. It is usually helpful 

if the child's parents are fully briefed on the 

routine do's and dont's of giving testimony. 

(ii) Accomplice Witnesses 

These witnesses must be prepared for a near

devastating attack on the motives for testi

fying, as well as their often checkered back

grounds. They should be presented to the jury 

as what they are - people who, for their own 

interest, have elected to cooperate again~t 

their friends or associates. 

(iii) Expert Witnesses: 

The expert, to be effective, must not lose 

the jury in a blitz of technical language. 

Simplicity of expression should be stressed, to 

the extent that it is possible. 

Preparation of an expert may include 

soliciting the expert's advice on his/her most 

effective testimonial experiences. What is the 

161 



34 

best way to explain these facts to the jury? 

Newer prosecutors especially can benefit from 

the experience of the expert. 

In a related vein, it may be useful to ask 

the expert what he or she would do in cross

examining as defense counsel. This not only 

will help the litigator, but will also encourage 

the expert to consider the weak points of his 

or her testimony. 

(d) Summary: 

In a word, witnesses must be oriented to the experi

ence of giving testimony in public, perhaps a new 

phenomenon for the witness. After the preparation 

session(s), the witness should feel informed about 

what will come next. The witness must also feel 

important. The best way to do that is for the 

prosecutor to be fully respectful and professional 

in readying that witness for trial. 

Taking Statements From Defendants 

1. Prosecutors in some jurisdictions are called upon to take 

statements from' persons who are either under arrest or are 

suspects in homicides or other serious crimes. Such 

interviews often occur at police precinct stationhouses. 

What follows is a survey of some procedures that may 

prove useful to the prosecutor in taking such statements. 

CAVEAT: these are suggestions only. The policies of the 
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re~pective prosecutors' offices will finally determine 

how, or if, such statements will be taken. 

2. Before leaving the prosecutor's office, arrangements 

should have been made for recording the statement in one 

of the following ways: 

(a) stenographic machine 

(b) Tape recording 

(c) Videotape 

(d) Verbatim shorthand method. 

This is vital, since there must be no doubt as to 

exactly what the suspect said. The decision as to 

whether to use tape or videotape is a policy decision 

for each office to make. Arguments for and against 

each can be made. Both methods do, however, add 

dimensions not afforded by the printed record. 

3. Upon arriving at the precinct, the police should fully 

brief the prosecutor as to: 

(a) Facts of the case 

(b) Full details concerning the suspect's background 

(c) What led police to the suspect 

(d) Any statement police obtained from suspect before 

the prosecutor's arrival 

(e) The treatment of suspect from apprehension to 

present, including 

(i) Length of custody. 

(ii) Has suspect slept, eaten, visited bathroom, or 

been given opportunity to do so? 
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(iii) Has an attorney entered the case? 

(iv) Whom has suspect telephoned? 

4. Before questioning begins, the prosecutor should: 

(a) Be certain that police have: 

(i) Vouchered all relevant evidence. 

(ii) Had necessary photos taken. 

(iii) Gathered the names of all available witnesses 

and taken statements from them. 

(iv) Preserved all personal effects of the victim. 

(b) Speak, if circumstances permit, to the witnesses. 

(c) Prepare a list of questions or subject matters to 

explore with the subject (e.g. if an insanity defense 

is likely, ask suspect if he know what he was doing 

during the incident, why he did it, etc.). It is, 

of course, foolish to enter the subject interview 

unprepared, hoping to IIwing it". 

(d) Control the number and identity of persons present 

during the interview. The fewer the witnesses at 

the Huntley hearing, the better. Small number of 

people present forecloses a defense argument of 

intimidation by numbers. As a flexible guide1ine, 

the prosecutor, reporter, one or two detectives and 

the suspect should be the only persons present. 

Also, it is better to avoid unnecessary entering or 

leaving the room while interview is in progrb~s. 

(e) Establish that only one person - the prosecutor -

will ask questions of the suspect. Others in the 
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room should write, their questions and give them to 

the prosecutor. This assists in retaining continuity 

and discipline in the interview. 

(f) Remember that the record of the interview must - for 

better or worse - stand for itself in court. Be 

certain to describe for the record anything requiring 

a description - e.g. if the suspect holds his hands 

three feet apart to indicate a distance, recite ~nto 

the record exactly what he is doing. Ask the suspect 

if he concurs with your description of the distance. 

5. The Interview: 

(a) Upon entering room, introduce yourself to the 

suspect. 

(b) Introduce others present in the room to the suspect. 

Have them identify themselves for the record. 

(c) State your location and the time. (lIWe are here at 

the 13th Precinct. It is August 15th, 19 __ , and the 

time is 10:20 A.M.lI) 

(d) Advise the suspect that the interview is being 

recorded. ( "Mr. Jones, you see a man to your 1 eft 

who is using a videotape machine. His name is Paul 

Brown and he is a technician who works for the 

District Attorney's Office. He is recording 

everything being said in this room. 00 you 

understand that this interview will be recorded?") 

(e) Tell suspect why you are present ("I'd like to talk 

to you about the shooting of Rhett O'Hara at Central 
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Park on August 1.") Elicit the suspect1s acknow

ledgement of his understanding of the subject of the 

interview. 

(f) Advise the suspect of his Miranda rights. 00 so 

slowly and carefully, being certain that your ex

planation is simple and clear. Ask the suspect to 

indicate, verbally, his understanding of each right. 

Ask if he has any questions about what you 

explained. 

(g) If the suspect has put a limitation of any sort (e.g. 

will discuss the killing but not a related sex crime, 

or, as happened in one case, the suspect will only 

answer questions in yes-no form), have him indicate 

on the tape that he has put a limitation on the 

questioning, and have him indicate what the 

restriction is. This will blunt defense suggestions 

at trial that there was something improper or curious 

in the manner of questioning. 

(h) Consider having the suspect acknowledge that his 

basic comforts have been met (food, sleep, bathroom), 

and that he1s had an opportunity to make a telephone 

call if applicable. 

(i) Toward defusing a later issue, have the suspect 

indicate his understanding that the fact that he may 

have given the police a signed statement in no way 

obligates him to give another to you, the 

prosecutor. 
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(j) Ask the suspect if he is or has recently been under 

the influence of drugs or alcohol. See,~, People 

v. Woodson, 87 Misc.2d 575, 385 N.Y.S.2d 998 (S.Ct. 

Bronx Co. 1976); People v. Durante, 48 A.D.2d 962, 

369 N.Y.S.2d 560 (3rd Dept. 1975). 

(k) After preliminaries, begin the substantive part of 

the interview. Best approach: have the suspect 

give a narrative, followed by necessary specific 

questions to establish elements and negate defenses. 

(1) Consider having the suspect draw a diagram of the 

area of relevant events. Ask him to sign and date 

it on the record. Voucher this promptly, after it 

is signed by the police officer. 

(m) Use any physical exhibits (photos, weapons, garments, 

etc.) that are at hand. Ask the suspect to identify 

them and show how they relate to the account he 

gives. 

(n) Before concluding the interview, check your agenda 

one last time to see that all questions or subject 

areas of interest have been ~overed. 

(0) Close by noting the time and that the interview is 

concluded. 

V. EXAMINING THE DEPARTING OR ABSENT WITNESS 

A. Gaining access to certain types of witnesses may require use 

of statutory mechanisms: 

167 



40 

1. Out of State Witness: 

See CPL §640.10, Uniform Act to Secure the Attendance of 

Witnesses from without the State in Criminal Cases. 

2. Jail ed Witness: 

(a) Within New York State: CPL Article 630 

(b) Outside the State: CPL Article 650 

3. The "Material" Witness: 

(a) See CPL Article 620 

(b) Remember: the prosecutor must be able to show not 

only that witness possesses material information, but 

also that he will not be amenable or responsive to a 

subpoena when needed. 

B. Where a witness is soon to depart the jurisdiction (as the 

robbery victim who was in New York on business from Australia), 

the CPL permits perpetuation of testimony for subsequent use at 

trial. 

1. See CPL Article 660, Securing Testimony for Use in Subse

quent Proceeding - Examination of Witness Conditionally. 

2. NB: 

(a) Must show a need for this procedure. 

(b) The examination must permit the scope normally 

afforded at tri al (as opposed to more 1 imited grand 

jury or preliminary hearing). 

C. It is also possible to examine a witness on commission. See 

CPL Article 690. 
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VI. FINALIZING PREPARATION: SOME THOUGHTS 

A. Once the reports have been studied, the summaries prepared, the 

witnesses interviewed, the visual aids ordered and checked, the 

"final approach to landing" at trial should begin. 

B. A critical overview of the case, its strengths and weaknesses, 

should be done. Is there more that can be done? (The answer 

is almost always yes - it is up to the prosecutor to 

distinguish between the important and the unimportant in this 

regard). 

C. Some questions are in order. 

1. Has a viable theory of the prosecution been constructed? 

And tested? 

2. Has the likely defense been diagnosed? And prepared for? 

3. Has the Voir Dire preparation been done? Do I know my 

ideal juror? My law? 

4. Is the opening statement ready? Is it lucid and 

appropriately strong? 

5. Are the agendas for examination of prosecution witnesses 

done? 

6. Is the exhibit list finalized? 

7. Are memoranda of law and requested jury instructions 

prepared? 

8. Have all witnesses been subpoened or alerted? 

9. Have all the physical exhibits been tested and checked? 

10. Is all of the required discovery material in the hands of 

the defense or ready to be furnished? 

11. Are scheduling problems worked out? 

12. Is the trial notebook in final form? 
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13 Has the summation been thought out? 

14. Have I left anything out? 

D. KNOWING THE PLAYERS - AND THE UMPIRE 

Part of trial preparation is acquiring a sense of the adversary 

and the judge. For no matter how technically proficient one 

is, a litigator must know how to act - or not act - vis-a-vis 

opposing counsel and the court. 

Knowing the practices, abilities and strategies of defense 

counsel is an invaluable aid to the prosecutor. Armed with 

this sense, he or she can not only prepare the witnesses for 

likely defense practices or approaches, but can also focus on 

what can be done to blunt the defense stratagem. 

Similarly, it is good to know the trial judge's demands, 

procedures and preferences. 

Towara this end, the prosecutor will profit from reading 

available transcripts of defense counsel's earlier trials, 

from reviewing the court's charges on similar issues in the 

past, and from also discussing with others their experiences 

with defense counsel and the trial judge. 

E. A WORD ABOUT JURY SELECTION: THE PERIL OF GREED: 

Prosecutors should be mindful of CPL §270.20 which addresses 

challenges of an individual juror for cause, the statutory 

grounds therefore, and, most importantly, the fact that an 

erroneous ruling by the court on such a challenge can, in some 

circumstances, result in reversible error. For recent examples 

of unfortunate reversible error of this genre, see People v. 

Branch, 46 N.Y.2d 645, 415 N.Y.S. 2d 985 (1979); but see People 
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v. Provenzano 50 N.Y.2d 420, 429 N.Y.S.2d 562 (1980). There

fore, if confronted with the prospect of seating a juror who 

may be tainted for the prosecution by virtue of prior associa

tion or activity the prosecutor should seriously consider not 

opposing a defense motion to challenge that person. 

VII. CONCLUSION: 

Trial work is arduous, painstaking and tiring, but rewarding without 

parallel. The elation of knowing that one's diligence of preparation 

has helped to win a motion, defeat a motion, or persuade the jury to 

the worth of the cause is vie 11 worth the effort. As nelN 1 awyers, 

and beginning prosecutors, the richest gift in the inventory is the 

capacity to learn, both from others and by study, and thus to grow. 

Good luck as you enter one of the most stimulating arenas, the trial 

bar. 

171 



44 

APPENDICES: 

1. Preparation For Trial and Witness Interview, by Seymour 
Rotker -

2. Witness Review Sheet 

3. Model Witness List (3 pp.) 

4. You As A Witness 

5. Trial Notebook: Some Common Cases~ compiled by Charles 
J. Heffernan, Jr.-- ---
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o~ the Bronx District Attorney's Of~lc8, First Ass1.stant Di~trjc~ 

Attornp.y Bruce Goldstone $or his b&lp in dra!tin~ thA \,arrat1v~ 
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Questions. 
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!or.! .. \H tness IntErl"'ViE! 

A. Once the ~1tnes8 enters your c~tlee (i~ l~ a ~ood idea 
''to have the arresting c!!icer present ... 1 t ~1 Yes thf) 
wi tness a !l!te11n~ ot continu1 ty since 0')- the time the 
~d. tru~ss ha:s been "hancUetd" by sev.eral A:>IltLstm:l't Di!:trj ct 
Attorneys (unless your c~!ice haa vertical rep~esentation) 
treat him with courtasy, respect and try and put him at 
e~se. It he ~latea that he has a problem with hJs· em
~loyer assuage him and contact the ~loyer to 1ns'~e the 
fact that the witness will not sufter because ot his a~pear
ance in court. It you know that a ease will not proceed to 
~r1al on the day the witnes~ has been requested to come -
no~ify him immediately so that he wo1'1't wa:te h1~ time or 
lose a days wages. A witness \<11'111 generally new a coW"'t 
aprearance as a traumatic event and you should do every
thing possible to pUT him at ease so that the 'test.imony 
to be elicited will come out in the best po:s1ble light 
tor the 'Pe~l'le. 

1. It the witness bas been D crime victim advise him ot 
oossible assistance b.e can receive (Crime V1e't1ms Cccpen
sation, Victim Witness ~gram). 

2 • It "11 tness is 1nc:U~t:mt make sura be geb transporta t.ion 
costs anct a ~itness fee. 

3. It he is going to be lntervi~ed throu~ l~ch - 1~ is 
a I".J ee ges~ tQ order a sandwich tor h.1m. 

B. Your objeet.1. ve is to get all ot the facts and de'taJ.ls tha.t 
the wi tness can ~coUeet ... whether or not they may oe 
favorable or untavo1"'8.bla to your cue. 

1. Certainly i1 the witness should previce you w1tn excul
patory mater1al, that should immediately be ~urned OV~ to 
defense counsel under the RBradyft doctrine. 

2. It is a good practice to ~et the witness run throu~ 
his nstory" one time without interruption ~d witnQu~ 
mak1ng notes 0 

(1) You should be thoroughly familiar with 'the allega~iol'.s. 
Since you have "ad 'the file and. thus the V1 "':ness's S"':ate
ment will be somewhat familiar to you. 

3. Af~er the initial "debrie!ing- you mey ask ~o1nted. 
questions to clarity the witnes3's statement - Oon'~ 
sugges't a.n:sweMl. 

(1) It the "91'1 tness claims he has targo1:":.en matters ;I~ 
viously test1tied to (at preliminary nearing or C:and. 
Jury) he may b~ g1vun the transcribea testimony me~ly 
tor the purpose at r~treshing his rseollect1an. 
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4. Go back over tho story and seek to have the witness 
e11c1 t his story in a clear logical order. You 1Da.y take 
notes once the story is intact. The notes may be dis
coverable and used for the purpose at cross-examination 
by defense counsel. 

c. Tell your witness what to expect ~hen he goes to cou~. 
Describe the courtroom; who will be present (Judge, 
Jury, defendant, de£ense attorney, spectators); i! pos
sible show him the courtroom; tell b.i.m to speak loud 
enough tor the jury to hear and audibly. 

1. Tell the witness to have counsel repeat a question 
1t he doesn't un~ers~and same. 

o. Attached are typical tact sheet:!. Civilian and police 
witness information torms and defendant information forms 
can be used as a ~idel1ne tor questlonin~ a witness, es
pecially as to background or pedigree intormation. 
(Attachment A,B,C,O) 

(i) This is espec.1.a.lly useful at case intalte or ~and 
jury l~l for witness 1ntarview. 

~. Attached are detailed questions that could be asked ot 
civilian and police witnesses. 

IV. Interview of Hostile I,Htnessas and Defendants 

A. \'1hen alibi witnesses are 1d.enti!1 ed may" ever~' e!.!ort 
to interv1~ the witness tor several reasons. 

(1) It 1s possible that you have the ~n~ defendant. 
Interview o~ witnesses should be done promptly and 
thair state=ent should. be cheekocl outo 

(11) The witness's memory should be probed as to how 
he recollects where the defendant ~as at the time and 

'place o£ occurrence. 

(1ii) He should be questioned. about h.1.s relatioI13n.1.p 
with the defendant 0 1s the witness interested in the 
outcome at the ease. 

(1v) Where possible a !ormal statement (by a stenogra
pher) should be taken. 

B. Prior to interv1erw1ng J. de!en...ant make sure you have 
had an opportunity to ~~eak with the arresting otticsr 
to ascertain all o~ th6 facts possible. 

(1) It 1s best to interv1~ a defendant and have a 
stanographer present to racord the quest~ons and answers. 

(1i) The time of commencement at the statement shoulc1 
be recorded as well sa tho t~. 0: it3 conclusion. 
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'111) 'rho arresting off1ctlr should be present 0 

(i·v) A statennent should be taken p even it i"" is 
exculpatory. You are pinning III detendant to III story 
and giving him little opportunity to change po:itions 
at the t1me at trial - it he teels it would be advan
tagaoU!\o 

(v) Cive the Miranda warnings and make aure the 
defendant understands them and is clearly wa.1 v1ng 
his right.:;. 

(vi) It the detendant appears to have a langu~ge 
d11'!ieulty obtain the use a! an interpreter - pre
ferably not a police officer but an emoloyee 01' the 
District Attorney's Ottlce. It no one else is avail-
able use a police of:1cer. " 

(vii) When questioning the detendant don't ~ut words 
in his mouth, let h1m use his langua~e to describe ~he 
details. Don't lead the de:f'endant and ~et a slew at 
yes and no responses 0 

(viii) Try and pin down defendant to dates, times, 
places and the elements 01' the crime - don't belabor 
the point and appear to be browbeat1n~ the detendant. 

(ix) It a prior statement was ~iven to the police 
o!t1cer ascertain on the record that the o~t1cer ap
prised the de!endant ot b.is canst1 tut10nal " r:!. gh '.s and 
i~ de!endant waived them. 

(x) I! defendant gives an alibi try to ge~ the witness 
in immediately tor interview. 
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NARRATIVE OF WITNESS INTERVIEW 
=== 

Interview witnesses only immediately prior to trial except 
in cases involvin~ retarded ~itnesses, young witnesses or perhaps 
certain situations that have 8 complicated backeround. ASide free 
these instances you must be a~e ot the fact ~hat a ~itness has 
~one through a long process ot interview, ie. in the precinc~, 
Criminal Court, Grand Jury and may have been called.back on these 
occasions several timeso To call a witness into your ottice on 
numerous occasions could result in economic problams for the wit
ness (1e. perhaps they mre takin~ time ott from 'f4orlt, losing money 
or at least annoying their employer) is a situation you don't w~nt 
to create. Secondly, when you have Q witness in immediately prior 
to trial, what thmt ~itneS3 has told you is still tresh in his mind 
when he gets on the stand. It you intervi~ed Q witness months ear
lier it probably will have to be done over again and if you don'~ 
re-intervle'd the wi tness you ue runnJ.ng the risk that the witness 
has forgotten the facts. 

On this first contnct vith yo~ witness it might be advisable 
to indicate a friendliness which goes a little beyond a public of
ficial speaking to a person who is going to testify. You must be 
aware of the faet that ~en these witnesses come to your office it 
is a very important event for them, something which they may have 
been thinking about tor veeks prior to their visit; something ~hich 
may have kept them ~ka the night befor0 and it you do observe any 
of the signs ot this mmybe even more time should be spent in tryin~ 
to relax your ~tn0ss. Putt1ng a witness at ease vill allow a freer 
more accurate fl~ o~ information. 

The actual p~aration tor each individual trial and each indi
vidual witness obviously varies. However, there are certain things 
that the witness can O@ prepared for regardless ot the case or the 
tiP!! of vitness. 

First they should be prep~d tor such questions by defense 
counsel as have you ever spoken to the Assistant District At~orney 
before; just let me interject that this preparation is as to stan
dard questions thmt Q witness can expect should come atter you have 
gone thro~gh the !actunl pattern involved in that particular case. 
1 am taking it aut of order at thistLme merely because it applies 
to prectica~y every w1tn0sa. When a vitness is Q3ked that by de
fense counsel often in a mistaken belie! that they a~ helping their 
position and he.lping you they will say no, I have not spoken to the 
assistant district attorney because the~' believe in that manner they 
are showing thmt everything they are s~yin~ 1s true and hasn't been 
implanted in the1r m1nd by anyone. You must be very careful to warn 
your vi tnesslIJs thmt it they I'.:I.re asked this they must answer truth
fully. It they have s~oken to you once for f1ttsen minutes they are 
to say, I spoke to Mr. Smith onceo Haw long? For fifteen minutes. 
It they spoke to you more than onco that should be stated. They are 
au the stand to -tall ~Qt actually occurred not only about the crime 
cut about other relevant mattors. You ~111 find that your witnesses 
nrca going to be more crecUbla it they are not trying to match w1 ts 
~lth th J de!ensa nttoI=.f'H,Y. HC'tTtaver, it they are aSKed. did. the 
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nssistant district attorney tall you what to say?, the an~er to 
that of course is no. Testimony should not be sugge~ted. Trte 
witnes~ should speak in his 'awn jargon. It that qUGstion is asked 
the witness should reply, I \;fQS asked questions a."'1d I answered them. 
He could further olllboX"li\te, the assistant cUstr1ct attorney flslced me 
what h~ppened, as I ~ tellin~ it he might have 1nterrupt~d me at 
times to ask tor cert.ll.1n detnilil ,.,hich I had omitted or perhnps asked 
me to repeat when I hadn't made something clear to him, but he did 
not t~ll m~ whmt to ~ay, ho was trying to find out from.me what had 
hn,penQd. 

Next you should orapare your "'i tnass ",1 th questions that deu 
"d th times p datos, paCEUll, distances 0 Some defense attorneys ~ 
under the belie! that they \"1111 estab11sh themselves as the n~ 
Clarence Darrow by askin4 ~elve questions relating to hov lor.g 
certain ev~nts took. Any d1screpaz:c~.· in q,,~st1ons ot time, <113-
t:.mces, etc. ean b~ used to mttacJe the witness's credib1li!:". 
Therefore you s~ould tell your ~1tness never to give spee1!1cs as 
to time and distnnces unleas be is positive about samoo 

Then ve have the problem of obje&cUons. You may raise an 
objection to the court, it may bQ sustalned o but it ~ill mean noth-
j ntr. becsus'!! your \:11 tn ass h:Jls ml.Mmdy o.n.~er9d the quest.! on. F.aeh 
~1t.ness, betore ap~~Qring 1n eaurt, should be told t.hat if you stand 
IJl' to malte M objection be 1.s not to say M~ until the jud~a 
has ruled. 

A witness should be instructed that any answers given to your 
quest1oninp. should be brief. They should no~ add anything that is 
more than is required as an BnS'i;;1E!1r to your question. You as the 
attorne:p should hllitve the 11011.1. ty to bring out everythin~ you \l/ant 
brou$t out thro'J.gh yOUl" qYI1!t£ltions. That add1 tional burr.ten ot hav ... 
ing n witness bring it out even though there is no question is un
fur to the \11tnQas and is also dangerous for things may be inno
cently said ~hicb could bo h~l to your position. Obviously the 
~ore the witness aUV3 tho morg material defense counsel will have 
to cress-examine. On cross-examination the same principle applies. 
The witness's ~er should bo directly related to the question, no 
additional 1ri!ormat1on should be addsd. If it is felt necessary 
that more materi~l should be brought OUt9 you will have the oppor
tunity on rQdi~et to bring out that in!ormatton, but oany times 
the n tnass vill add slCBmathinf:!; which was not 1n nsponse 'to a quos
tion and that one or 1:t1o phre.Z!Uil answer will bo the basis for an 
hC7l.U" o£ c:ro,aua-Quro1 fll'l1:1on w.1.c:h csn bra VQ'F;! damaging to your vi tnes! 

\them 0 wi tnSSQ 1m boin~ quGuJtiongd concerning events that may 
have taken place quito some time in thra past he may have a problem 
in remembering a spec.lfic event. The \11 tl'ess should be advis4IJ d If" 
that occurs, ho is not to try to invent em mnm1er in order to sac
ia!y Qetanso eounsol. ThQ proper answor is I don't remember. No 
jury aXCGcts Q v1tnGS5 to roeall each and every detail ot an event 
that tOI,k placo JOOnth.s 0«0. In .fact9 1£ each d.etail is remembered 
with. tlxact proc!o1on jurors may boeoID0 auspicious ot the origin ot 
that tsn,t1mony. HQll1(JIV(l}1'", Q ",,1 tnGsa in alao to bQ instructed. that 
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m stat~Qntp I don't rememb~ro 1~ not to ba used as an ~xcuse to 
avoid ansver1ng Q question that the vi tnoss just dOl9sn' t teel lJ.l:c 
answerlnr... Your obligation is to rev1aw with the v1tne3S thOSG 
essential 2E"EU1.CJ of inquiry that establish your :prima facie Ca!l'S9 
withou~ resorting ta an answer of ~I'm sorry, I den't remeccer at 
this timol\l. 

Evet;f wi tness that you are interv1ew1n.~ Rhnuld be asl~e19 have 
you aver been convicted ot m crime or have you ever been arres-ead .. 
y~u nPover can tell until you ask thP. quest Lon wh~ther a w1tnes: 
!D~~' h~v'!J a criminal record.. An arrest cannot be brought out by 
defense counsel. Ask that guestioa in your office. Advise the 
witness as to the distinction between an arrest and a conviceion. 
Chec~ ~h~ witnes~'s ba~kground for accuracy_ Ynur w1tr.~ss can be 
3Sk,6d about cOf1vietionso as well IlS an:" lmmora 1. ~Ct3 comm~. to ~ .. 'Jd by 
him.. In!3 lmr:te number of eases t.ha de!end.1F1t ls from the :sam!'! 
area as y~ur wltnp.ss and vill know about ~~G witness's b3Ckr-ro~4d. 
De 9rep&red tor it. Try nmver to be surpr1s~d by any answe~ ;iven 
i~ a COlJrtroo~. Ask your Witness, is there anytht.~~ th~t:· you think 
the deCendant or hJ.,s friends might be aware 0 f: in his bac!<groufld; 
mny ~~rtleular incident which m!~t be untavorablp. th3t could be 
brought tq th~ attention ~! the j~y. The r~ppo~ that you have 
established wltn this witness, especially when he first came into 
the ottice, wllt be ve~J important as far as how accurate an an
sWer you ~il1 get from him when you ask that question. ~lain 
to the ~itness you ~& not Qsking about conviction, arrests or 
immoral ~cts 11'1 his backJ$Tound because you don't trust him or oe
caus#! '."'ou th.1,nk he is the type of person. w!:1o \'IOuld eO.mmi t $1.i.~n 
ac t:s, but merely because you wan~ to be prepar& ... ~-Jhen you go in-:o 
cOt~t to a degree ~here not~ing that occur3 1n th~t courtr~oo, in 
qUl]stioni~ the wi tnQS3 17 will come as a surprise to ~,ou.. You wmt 
the witness to tell the truth and to take the edge of! if n~ ~3 
asked th~ ~uestionG Once Q witness starts to cover up, starts to 
li6 9 starts to hem and ha~ as to' a tangential ~atter it has the 
effect ot carrying over onto subject matter where your w1tnes~ is 
completely truthful" A vi tness can be told. hew to fUlswer So ques
tion ~Jt not What to say. 

When qu~stiQning a witness about hiu back~und regardlp.~· 
of ~at answer ttl" vi tness gi vas you, do nat show any sign e~ d!s
a~~~val. If you show disapprovul you vill discourage yc~ witn~ss 
from levaling with you~ not only &s to his background hut p~rha,s 
about any other portion of th~ event ~ich h@ feela will me~t with 
your d1~UiPProvW... Don I t show c1isapproval ot anything t!.hat your 
vi tna:ss dOi!s except i£ .1. t concerns !a!l:1t"9to cooperate. Let's 
assume you h~ve Q victim who acted !oo11~hly when &~proachQd by 
th@ pCr?0rtrator ~d people do very often in times of stress ace 
too113hlyo Do no~ indicate that you think they wer~ s~upid, do 
not 1nd1c~tG that you think that 1tf~ uno@11evable 9 that they 
could l'U1Vilt donI! someth1ng ot this natural. Once you do ths.-e -:;:~~ 
next portion o£ their §tory vner0 they !e~l you might feal ~~6~ 
acted mtup.1d9 you will not '019 ascertaining w@t real17 hQlo!:t~:'1e<S.,. 
YOUl will b. g.tt.1~ an &ni.f/dGr tha t he th1nk:!l that he snadd g.i va 
you wtUeh would. m.fit v1th your i1.p'P~walQ You ay find thmt wna:>. 
you get into court thim testimony ~1l1 easily be cantrad1etad by 
da£eos@ v1tnS~3 •• or crcs~-~~t1ono 
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As you are speaking to your witness observe what do you thiru: 
a.bout the way he dresses. He should appear in court clePAn and neat. 
Sometimes you will have to tell m witness, "I'd lik~ you to look Q 
Ii ttle more dressed when you appear 1n court 8l

• j·Iq,ke certain that 
t~ere 1s not a misunderstanding when you say that, very otten yo~ 
can tell somebody that you would like them to dress a 11ttl~ better 
on the day of trial. Explain that you want them to look ~eat and 
clean. If you don't feel that your witness will tlnderstar:c: i-:, you 
m.is;ht even have to ask what clothes are you plann1n.!; to "lear, what 
st~'le 1s 1 t and actually approve and disapprove ot eacn i teo ":."lat 
the witness has to wear. With men this situation do~sn't arise 
quite as often as "11th women witnesse!3. Your witness should be 
told to dress for court. not as if he was goinS to a party. You 
don't want to make it appear obviOUS that a 30 year old night club 
singer witness is now comin~ into court look1~ like she is on 
leave from a conventG Don't waka the dress of your witness oQvi
ously something they are not and yet on the other hand don't let 
them come into court dressed in a wanner which might al!e~ate 
certain jurors or Which might put a label on them \'lhich -:he': 
might not in any manner deserve. 

You will find that sometimes a witness has been in~erviewed 
by defense counselor by an investigator he employed. He may have 
signed statements. Ask the witness if he signed a statemen~ for 
anyone. Be prepared to make an application to the court to have 
'that si~ed statement given to you (possible reciprocal discovery). 
Determine how the statement vas obtained and it there was any over~ 
reachin~. Ask your witness if anyone was a witness to the ev~nt. 
Many times you will ~et a case jacket which will list three or four 
wltnesses to various aspects of a crime and by the ~~m~ you go :0 
trial you may very well find out that there were seven or eigh~. 
TIle pollee work ln many cases is only ~ood up to a certain poi~~. 
They make an llM"est" they act very well in the street but th~:r ar~ 
not la~·ers, they are not aware of everything that would be re
quired or even desirable in m courtroom. Don't ~s3ume that your 
folder is a finished product. ~l7 to find out trom the witnes~ 
it there is anyone else who saw this, or it they tell you about 
something tha~ perhaps they didn't see but they think they KnO'tI, 
ask them is ~lare anyone ~e could get who could come in an~ tes
ti!y to that. 

Ju~t as defendants may hav~ information about your ~itnessts 
bacltground because they are trom the same neighborhood, your\td t ... 
ness vary likely will havo 1ntormmtion about the defendant's o3ck
ground. Don't tail to ask in those type of Situations, ~1s there 
anything about the defendant that YOy can tell me?a. Check it out 
as best you can, Qstablish your good faith and you may have a very 
iruittul field on cross-examination it thQ datandant takes the 
stand .. 

Find out froM your witness it at any time he was threa~enad 
at any time atter the commission of the crime. II lt is the type 
ot threQt that can bo brought out during tr1al p usually it makes 
m big impression with the jury, not only because it shows con
sciousness ot guilt on the part of the dQtendant" but bec~use 
juri33 react strongly Qnd emotionally to threatening a v1tness 
attar 0 erima'ha~ ooon commlttcde 
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If for any reason you make notes as to what a witness is 
telling you,oe accuratG. Cases have hel~ that not only 1s it 
necessary to turn over a verbatim transcript of any conversation 
or statement made by III vitnes3~ it 1s alao necessary to turr. over 
any notes made by an assistant district attorn01 or & police of
ficer which are the substanee ot vbat they have been told by a 
witness. This can prove very damaging because when a vitne=s 
first speaks to a police officer Of' an aasistant ~8tr1ct attorr.e: .• 
beiore the conversation is completed9 there can be omissions, there 
can 'be cUstortio~211 or things ean be said in a manner which ',/ould no" 
be helpful to your position at tr1alo Not that yqu are trying ~o 
hide- anyth1ng~ not that you mr~ trying to change anything, but ~s ! 
said betore, the same matter can be given in many ways even though 
each of these ways 1s truthful. !bere is no reason to give d~!ense 
counsal th~ unpre~ared statement ot any witness. If you have made 
notes of & conversation then it 1s n0cessary to turn this ~ver to 
the defense counselo At the time of trial preparat10n p bas~d upon 
the facts and information at your disposal, you should be c~nv1nced 
of the de!endant'fj gullto It you haven't reached th~t conclusion 
you shouldn t t be trying the ease!o you should. be investigating t'lr
there It is not n~ce$s~ to rat1onali2e any or all lnconslste~-
ci es between witnesses. Some could be dUtl to honest mi stalce s or 
cU!.t'erences ot pereeptlons. In multiple witness eases each witness 
should be interviewed separ&tely &0 that you can be assured that 
their recollection is their CNn and. not that o·! another witness. 
You can endeavor to jog thQ recollection ot 8 witness through the 
use of prior statements given or tS$timony or the asking of prob
in« ques-t1ons. 

Do not have a pollce witn~sa go into COltrt where his answers 
are so obviously MtJ...,.defendan"t that the jW"y b~~ins to wonder, ha'~ 
he fabrlcatedo has he 0xaggerat~do 1s he purposely tryin~ to create 
somethi~" an 1mpresmioQ in our minds perha;ls that shaul dn 't be 
therao. l6~ him g1 "Ir@ (Ivery fact and you prepartal h,im accordingly. 
Don't let him make it ~ppear that he has a personal vendetta and 
is out to bury that d8!endant (~ is being cute with the defense 
lawyer in his attempt to do it. Jurors ar~ not fools. They may 
beeowG.aware ot things Qven though they would not verbalize them 
later but over all feelings are created and it's up to you to 
sense in the oftice if your police ot!1cer is testifying in such 
Q way th~t an over all feeling ot unfairness on his part will be 
created in ths jurors Bind. If 80, his testimony will not be help
ful to your ease and it 1a1gb'~ makrt it appear, as defense counsel 
ott~n eomplair~9 that thia is a eon5p1~c1 fram~-uQ of his vic
timized elient~ Don't ~ceept ~v.rythin« the police of!icer says. 
It h0 tell. you scm.thine that sO\1Dd.5 improbable tall him of TOur 
!Gelingm. It in the course ot his &ct1vlt1Q~ in this particular 
e&.le he eomm1tted aeta whieh 1l1.~t not have be~m the "'13es~ ecvr<;e 
ot action he should ~t&t. what be actually did rather than ~hat he 
think3 should have b •• n don.. Very otten a policeman is foreed to 
reset to a a1 tuaticm 1mmed.1ataly tine! t&kll that course ot actic:m 
~eh be b~11.vGS vill iDa~ not only his awn safety but the sate
~y og people around him. this caD be oxpla1nad in s~atlono 
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-------------------------------- -- -----

A police otficar should come in looking presentable an~ neat 
a~ other witnesses. It ho comes in looking unkempt, slouching in 
his seat, etc. it 1s very haTU for a juror to reconcile this par
~1cular o!fieer ~1th the respect that ho would o~inarjlv have for 
such a witnes~. Make certain he sits erectly when test1!yin~. that 
he does not cover his eouth and that he is not ch~in~ r.um, ~h~t he 
looks neat, that he is shmven. ~is witness sho~ld al~o o~ tolct. 
just as all other vitnesses, regardless ot who they may be, acou~ 
their d.emeanor on the stando 'fbey should look at you wr.e~ )"ou are 
askln~ ~~a questions, they should look at de!ense counsel when ~e 
:tsks the questions. it the ju~e happens to ad.clr~ss the!:: t!'ie': sho~ 01 

t~ to the judge when answering him. The only exception t~' tr.is 
would ce if it's a long answer given by the v1tn~ss, they m~y if 
~hey wish, turn to the jury. A witness should nev~r look jn hl~ 
lao, the back wall or over the heaa ot th~ questioner.. Manj pee
ple believe that when a person 1s ly.1ns he ~1l1 be unable to look 
you 1n the eye and when a parson does look at you direetly, it is 
an indication of his truthfulness. P~rsonally, I don'~ acce~t this 
at all as I have seen many people 11e and look you square ~~ ~~~ eye 
and ! liave a.lso seen people tell the truth and ye,: ave!"'t ':.~~eir e:r2s 
from your:; for ~10u:s other l'·'eU1SOiU. For basil~ll.lly 'the sae.,: re~son 
your witness should not hold m piece ot kleenex on r~s O~ ~~r la~ 
:t:'ld \1l"in~ .1 t. 'te8.T at .1 t, fold it, should not tid~et wi th ilr.y o~a .. 
ment, piece o! j~lry, OUt should s~t erect as sta~ed, ~an~ either 
on the at.'f"illS at the c:iua.1.r or in ones la.-p. 

From time to time you will encounter a ~itness of tender years. 
It is proper to discuss vith a child (under the age of 13) wha~ is 
the mea."'ling ot an oath so that the child csn be S'ldot"'n. If you are 
hf1vin~ cU!!ic::'.1l ty ~ett.1.ng through to th~ c::hild he ca.., be sc;n': :,.;, a 
family clergyman tor furth~r instruction. The~ is no~~!n~ i~~~~er 
in this. Once VI'! get past the ~oin~ ot ascertaininG ~~At ~~e m~3n-
1ng ot an oath is unc1eMlltooc1 by the chil d \1\'! come to ~e 'C:"oblem ot 
gstablishing a ~lntionship ~1th the child because even more than 
an adult, a c::ertain feeling o£ trust, contidence and basically just 
liking: you is of ~e 1ml:>ortanceD It the child doesn It lil<e you 
you are not going to get the full story, so a certain amount of time 
should be devoted in th0 beginnin~ and intermittently in establish
ing a rala~ionship ~1th th~ child so that the child teels thet he 
can tell you some'thlng. Aga1nll even more than an aciul t, ""roa teve!'" 
you hear !rorll th0 child cio not shCl\1 cUsSll'oroval. do net sh""" su:-... 
p~i3e. OnC9 you start sh~i~ that ~hmt you learn fro= th~t ch!ld 
is goin~ to bo s~~ly cu~le~o Preparing a child, e~;~cielly 
in a sax case, you may feal thmt the child is not speak!n~ freely 
because of 'Pm..r'Qnts Of' MaU V'1S a~ .in the room. Ii you have ":..~1.s 
!eelin~ find som0 excuse to ask the adult to leave your of!lce. 
then as~ that eh1ld ~hGther they would feel mo~ eomtortable speake 
ing to you alone. Ii th0 child says yes e~lain to the ~aren~3 
that you prefer to S'PtaM to the eh.Lld. with them wa1. t1ng in yc.: 
outer ottica. H~OYQrp wben I say alonG it ~ould oe preferable 
not to be ent1~ly alone, therg should be m police ot~icer or oi
tiee colleague 81 tt1ng in tho f"t'lom .1.n tho event that the child bet
comes d1stur~ed because of a r~eitat1on ot the events. yc~ will 
nc,t be ace'l.wed. by 1;hs PtU''mlt or ·'gua.rtUan \Jt causing the child's 
c1isturbmnce • 
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'!WJ,,,' 

When us.ing am expert as your own "111 tness show as much d~!e!'
encs and respect in the cou.rtroom to your expert as Possible. In 
preparing your expart in the o~!ics remember, he may be an expert 
in that 'Part.1cular field but When 1 t comas to the question of how 
tCl te!3ti1'y, you are the expert. Prep~ the expert in basically 
the same manner as you vould any other v1tness, except of cClurse 
an expert can give opinion tastimony ~here other ~itnesses :annot 
but don I t be a.traid to instruct an expert no matter how Tll'.J.ch he 
know~ no mattsr hO't1 renowned in h.i.s .t:1elc19 even it he has testi .. 
tied many times betore. Yot::" knOtiladge on how to test1.fy in ~rour 
oarticulsr trial should be batter kn~ to you than any witness 
you are call1.ru!: to test1ty.· 
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CHECKl.ISL' OF' TYPE OF" QUESTIONS TO 
ASK POLICE OfFICER ON rnTERVIEW 

POLICE: OrrICeR: 

1. 

l. 

.3. 

4. 
5. 

6. 

7. 

8. 

10 .. 

r4ame, runk, sh.l.e1.d, ass1snment, l'l'U.tllber a! years on . 
}Bo1.1ce taH"es 

On date, 
assr-~ent 

__ "..,;nlonth., 

On day, month. year did yau respond 
~o=vr c 1 ni ty / preiiiis as ....... =-""'=' ....... _"""'""=-_71. 

time 
how long did response 
partner on that date 

taka 

What cUd YOll see and do upon arrival 
Did you S'!' aak to myone . 

m 
name and address 
what did you say 
what weN you told 
did. you make notes 
any o£ticial torms 

UF 61 
00 5's 
other (ElSE ala.nD) 

tlll ed out: 

Did you r9cover any weapon(s) ~t the scene 
(a) 1tem1zs 

Did you search any parson for ~ea~ons mt scene 

~~~ 'dhom 
circ:umstances 

Did Y01:" take anyone into 

m whom 
where mnd when 
e.il"elJlllStancss (art1culabl e facts) 

Did you arr9st anyone 
who 
when 
1:fher<a 
c1reumstsnces 
other police present 

~eat was detendmnt spo~sn to 

'\'!hG~ 
t1hen 
d.id. defendant get M1nnda varning 
~t d1d defendant ~Bpond 
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10. (Cont'do) 
(0) what did dtFJi'endant may exactly 

what did defendant say in aubstsncs 
(1') c.Ud you make ecntemporanecWl notetli 

41d!llou~::e notes latmr 
2 where 
e ~roduce notes 

11. Did tie't'rmdmI!t say mythJ.ng spcmtmltOusly 
12. OQtandaurt's eoncU'tiWl at t..1Ja:G of 1nterr-og1lticn 

l
al influ~nee of alcobol 
b influence of drugs 
e 1nflumce o~ \d tb~ 
d. \"1M defendant struck" hit or us,pped. by any 

poUt..a officer 
( a ) eondi 1:101'1 of Cl.atmf.'bmt SAt t.tme of ~st 

13.. Did onycmQ e&ll em b<!llbltllf of c.iei'endan'l: e,lajm1 n,; to 
DO Q:a. ottOftltmy 

!nl timo b "tJho e.t'1l.1 €ld 
e wmt \1lila £laid. 

14. 'dM dof~t' Ii1 Z~y at polico stot1on 
150 Did. ho (aha Of' tbQY) f>Gqucst· te SH~1ll clotond.mt 

16.. '11M ~YGsto it mo.d.o" bQllW~ 
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-------------------------- ----------------

CHECKLIST OF TYPE OF QUESTIONS TO 
ASK CIVILIAN WITNESS ON INTE~VIE.i'" ... 

CIV!LIAN: 

1. Name, a~e9 employment or school, weltare number, next of 1:1n 

?. ~1or arrests - details 
Prior convictions-wnp.n, where, sentence(s) 

3. Psychiatric history -
(a) hospitalization, when 'and where, dnt~s 

~. 'Tal\in.~ whac dru~s or med.ication t.bj.s time and at time 
of homicide 

5. Tp.s~ify 1n Orand Jury; number ot times 
~. T~l~ police WhR~ occurred: what did you say 

Cl wherl'.! 
b 'dhen 
c to whom 
d did police make notes ot interview 
e how man~' times 

i. Interviewed by assistant district attornev 
(~) ... ,here 
( ;.I) v/nen 
(c) what did you sav 

3. Did ~ssistant district attorney record interview 
steno 
his own notes 
cUd you sign anythirlg 

9. Did a:1yone other tha.n the police or the assistant d..1s'tric~ 
attorney interview you 

a 
b 
c 
d 

I" ... 

wnen 
where 
who 
how many times 
did you sign anything 
what did you say 

10. Did you ever say anything d1~ferent 
11. Dl~ you testify in any related proceeding 

ie lal Family Court b Police hearings at Civilian Revi~ Board 
c State Liquor Authority 
d Other 
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l2. Did you get money !~m anyone connected v1th the easa _ 

l ~l ~:~:~~~~'S family or friends 
e po:Li(!e 
d District Attorney's Ottica 
e other 

13. Did you identity the defendant 
(a) How; pictures 

15. 

11. 

lB. 

19. 

line-u-p 
show-up 

number of times 
did you identify anyone baS~Q6S daiendant 
did 10U know de!endan~ 

(1 how long 
(2 circumstances 

Pr.Lor to p.vent did you hnva any problems with detendan~ 
Bia.s 

On 

Interest 
Hostility 

date time --
'fflat were you doin~ 
how tar trom event 
li.~t1~ conditions 
ltho were you ,'11'1 th 

did YOtl see? 
cUd you do? 
was said and by ~om? 

Are there any other witnesses to this incident 
( a ) hQW do you know 

Did you speak to det9ndL~t atter 

m 
whp.re 
when 
circumstances 
c11d you act at behest of ,011ce 

dat.e time __ -=_ plac® ot occurrence were you 
vaar1n.g ~lasses 
required to wear glasses 

','/as either cia-tendant or decEulI.sed drink.1n~ ?rior to or 
during inCident to your personal knowledge? 
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PEOPLE v. 

NAME 

RESIDENCE ADDRESS 

PHONE 

EMPLOYMENT 

ADDRESS 

PHONE 

WITNESS iJ ___ ................. 

WITNESS REVIEW SHEET 

Yes No 
TESTIFIED BEFORE GGJ.? L:7 L:7 
TESTIFIED AT PRELIM.? L:7 L:7 
AFFIDAVIT? L:7 L:7 
REPOR'! OR MEMO 0 D 

WILL TESTIFY TO EXHI~ITS? 
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WORK SHEET (Pag~ 2) 

U~usual Occurrence Reoort (ur 495) 

Xerox of P.O.'s Memo Book 

Yellow Sheet (DO 24) 

~diaree (DO 19s) 

Mug Shots or Defc!Ildant 

Stand-Uc Photos (Stand-Up I 

P'ediqrec.! (239-l\l 

Inmate Property Envelope (lll-A) 

Cash Account Form (SS-A) 

Medical Records (I)-F) 

Approved Visitor's Card 

Other 

DEFENDANT'S DACKGROUNO 

FBI Sheet-Ordered: 

Prior N.Y. County Cases Ordered: 

Outside H.Y. Ccunty Cases Ordered: 

Youth Records 

Welf are Records 

U.S. Armed Forces Records 

Employment Records 

Sehool Records 

roR Reoort CheCKed 

MCt:: Cont.:lctp.d 

MISCELLANEOUS RECORDS 

!:feather Report 

DusinesSi Records 

W .. C£III 

Received: 

Received: 

Received: 

Line-up Report (Photos of.~L~i~n~a~-~U~p~) ______ =-______ =-_____________________________ _ 
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Check Chain of. Possession of Evidence 

Other 

AVAItJ\DILITY or- WITNESSES 

Name -- Days off Vacation 

C/W - ....... -~-----
Witnesses: 1) 

2) 

J) 
&P!::tu; 

A/O 

c· 
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YOU AS A VIlTN ESS 

I urge you to consider the following sug"estions so that 1f and when 

you have occasion to tesiliy as ai witness, you will be most e!!ect.1ve. 

Since you are taking an oath, we want y()u to tell the tr-.ttn anc nothing but 

the truth, but thera are d1fferent ways to tell the tru:h. l! a witness is 

halting, stumbling, hesJ.~nt, arrogant, or inaccurate, the- jury may doubt 

him. The witness who is confident and straightforward will enable the Jury 

to have faith in what he is saying. 

loBe prepared. Don't try to memorize wha t you are (jio!ng :0 sa y , 

but do try to refresh your mind on tho~e matters upon whic:t you will be 

examined.. Try to recall the scene, the objects there, the distances, and 

Just what happened. If the question is about distances or time. and if 

your answer is only an esUm4lte I 00 sure l/OU say it is or.iy an estimate. 

2.. Present a propar appearanca. Cress neatly. Do not come into 

court or Lesilly whlle chewing gum Of smoking. When taking tne oacll, 

stand upright, pay attention and say, "1 do," clearly. WhUs test.iLying, 

avoid nervous mannerisms which distract the Jury. 

3. Always face the person questioning you. Spea~ Uj:) clearly and 

loudly enough so that the farthest juror can hear you easily. Don't nod 

for a "yes" or "no." Be serious 1n t.he courtroom and Just as respectful 

in your answers to thIS d~tanse counsel as to the prosecutor and the Judge. 

Ncaver ai'Que with th@ detansG:! attorney. 
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4. L1sten carefully to the questions asked of you. No matter how 

nice the attorney may seem on cross-examination, he may be t.rying to 

discredit you. Understand the question, have 1t repeated 1£ ~ecessary, 

then <;Jive a thoughtful, considered answer. 00 not <;Jive a sn~p ans· ... ·(H 

without thinking .. Don't I1lsh into snswering, but neither should there 

be an unnaturally long delay to 8: simple question if you know the answer. 

5.. t..'I(plaJ.n your answer f 1£ necessary. Give the answer in your 

own words, and if a question can °t be truthfully answered with a "yes" 

or "no," you have a right to explain the answer. 

6. Answer only the question asked you.. Do not volunteer lnfor

mation not. actually ask.ed for. II your answer was not correctly sta :ed, 

correct or clarify it immacUzltely. 

7 .. Unless certain, don't say, "that's all of the conversation" Of 

"nothing else happened." Instead say, "that's alll recall," or ":,hat's 

all 1 remember happan1ng." It may be th~t after more thought or ano~her 

question, you will remembar something important. 

e D Don't get angry. Keep calm. Be courteous, even if the lawyer 

questioning you may appear discourteous. Don't appear to be a cocky 

wiU'less .. Any laWY<!3f who can make a witness angry will probably cause 

the witness to exagQerate, appear unobjective, and emotionally unstable. 

9. Glve pooiUva, definite answers when at all possible. Every 

material truth should ba readily admitted, even if not to the advantaQe 

of tho proflscuUon. 00 not 3tOP to figUrlril out whether your answer wUl 
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help or hurt your side. Just answer the qu~stJ.ons to the best of your 

memory without exaggerations. II asked about little detaHs which a 

person naturally would not remember, it is best Just to say so iI you 

donlt remember. Donlt get in a trap of answering question after qt,,;es

tion with "1 donlt know. '" 

10. II you donlt want t~ answer a question, do not ask the jucige 

whether you must answer it. If the question is improper, the District 

Attorney wUI object. Don't look at the District Attorney or at the judge 

Cor help in answering a question.. You are on your own. 

11. Sometimes a defense aUorney may ask you, "have you talked 

to anybody about this case?" If you say, "no," the judge or Jury knows 

that probably isn't right because the prosecutor talk.s to the witness 1n 

advance of trial. So answer frank.ly that you have talked With the lawyers, 

your family, other witnesses, or whomever. 

12. finally, be your natural selL. LC you try to imagine troat you are 

talking to friends or neighbors on the Jury, you ""-.ill be more conv 1nc1n9 

and will do a fine Job. 
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OPENING STATEMENTS 

JOHN F. KEENAN 
Criminal Justice Coordinator 

for New York City 

The purpose of an opening statement is merely to outline what the 

prosecution expects to prove dU:l:'ing the course of the trial. A skillful 

and well-delivered opening will, however, do more than merely supply the 

jury the bare bones of the case. It will create a favorable first im-

pression and will set the stage for the introduction of the evidence 

which will be offered at trial. 

If the prosecution e~ibits an air of calm confidence during the 

opening, this attitude will contagiously affect the jury. Unconsciously, 

the jury will be set at ease. Instinctively, they will become aware 

that the People have the matter under control. An atmosphere, an aura, 

demanding justice will be the backdrop in which the case commences. 

Since justice is what the State seeks, an immediate advantage is gained. 

This quiet certainty concerning the rightness of the prosecution's 

cause can only be achieved if the opening is carefully and painstakingly 

prepared. Confidence in the prosecution case is not instilled if the 

District Attorney fumbles and bumbles and "ers" and "ahs" in the course 

of his opening remarks. Most of us are not direct descendants of 

Demosthenes or Patrick Henry and there is no substitute, during any 

phase of a trial, for careful preparation. This is particularly true 

in an opening where, for the first time, the jury learns what the 

prosecution's case is all about. 

Preparation results in clarity and if there is one quality that a 

good opening possesses, it is clarity. When the District Attorney makes 
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his initial statement to the jury, the triers of the fact, for the 

first time, are learning what the case is all about. If the case is 

not made clear to them at the time of the opening i it is likely that 

it will be confused from then on. Confusion causes acquittals, so 

make it clear! 

Since the opening is much like a synopsis or the table of contents 

of a good book, the jury should be told just that. The opening is being 

presented to them so that they can follow the evidence with understanding 

as the testimony unfolds. 

Early in the opening it is a good idea to recite or summarize the 

body of the main charge or charges of the indictment to the jury. That 

indictment or charge is the framework of reference within which the jury 

will operate and it is a good idea to let the jury know that right ~t 

the outset. 

If the particular jurisdiction requires that the indictment be 

worded in legalistic verbiage and the indictment 1s so couched, here is 

an opportunity to explain it in everyday, sensible language understand

able to the layman. An adept advocate takes advantage of this situation 

and explains that the "wilfully, feloniously ~d of malice aforethought" 

in the indictment means that the defendant thought about what he was 

going to do before he did it, and then he went ahead and did it, on 

purpose. 

The best general format to follow in an opening statement is to set 

Eorth the facts chronologically. Set the stage! "The place we 1,.11.11 be 

concerned with for the next several days is ••• The time of our chief 

interest will be •••• " Lead in and let the jury become privy to the 
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prosecution evidence. Paint the picture in broad strokes. Be positive, 

not hesitant. Be direct, not apologetic. Don't talk dO~l to the jurors. 

Don't argue in the opening. That is objectionable and thus subject to 

interruption. What is desired is a fluid, free-flowing clear exposition 

of the People's proof. This proof will establish the defendant's guilt 

and this is what you are seeking to convey. 

In opening don't say, "The prosecution eJqlects to establish," 

state -- "The People will prove." 

When you come to the end of the opening, tell the jury that at the 

completion of the case "in the name of the People of the State of 

__________________ and in the interests of justice I will ask you to 

convict this defendant of (the crime(s) char~d in the indictment)." 

An opening statement is much like a promissory note which the trial 

prosecutor is presenting to the jury. If the District Attorney's proof 

does not live up to the contents of the opening, then there is a default. 

In the case of such a default the jury might well be justified in acquit-

tinge For this reason, it is fatal eo overstate the People's case in 

opening remarks. Limit yourself to what you are sure you can prove. 

Don't get carried away by your own eloquence. Overstatin3 is disastrous. 

When you fail to prove what you said you would, the jury will hold your 

case to account. 

However, when you do open be aure to make out a case on your opening. 

In some jurisdictions a failure to establish a prima facie case on the 
1 

People'~ opening results in a dismissal of the indictment. 

1 People v. Levine, 297 N.Y. 144, People v. Gray, 303 N.Y. 660, ~cGuire 
v. United States 7 152 F.2d 577, State v. Loeb (Mo.) 190 S.W. 299. 
also cf §260.30. Criminal Proced~a~7 State of Nev York. But see 
People v. Coppa. 65 A.D.2d 581, 409 N.l.S.2d 157 (2d Dept. 1978). 
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Because of the great tactical advantage to be gained by presenting 

a clear, articulate and convincing opening the opportunity to make such 

a statement should never be ~aived, even in those jurisdictions which 

do not require that an opening statement be made. 

!be People's opening sets the tone and background for the entire 

trial aad is a crucial stage of ~he ease. 
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OUTLINE 

PROSECUTION OPENING STATEMENT 

INTRODUCTION -- DUTY OF THE DISTRICT ATTORNEY TO OPEN 

NO DUTY ON THE PART OF THE DEFENDANT TO OPEN 

OPENING NOT EVIDENCE EVIDENCE FROM WITNESSES AND EXHIBITS 

OPENING A PREVIEW OF EVIDENCE SO JURY CAN FOLLOW EVIDENCE 

WITH FACILITY AND UNDERSTANDING 

DEFENDANT IS BEFORE THE BAR OF JUSTICE CHARGED WITH THE 

CRIME OF ___________________ _ 

WE SHALL BE CONCERNED WITH THE EVENTS WHICH ALLEGEDLY 

TRANSPIRED ON ______________ ---------------------

REVIEW EVIDENCE 

yOU WILL FIND _________________ _ 

EVIDENCE WILL INDICATE ____________ _ 

THE PEOPLE EXPECT TO PROVE ___________ _ 

PLEASE KEEP MINDS OPEN UNTIL ALL THE EVIDENCE IS PRESENTED 

AND THE COURT INSTRUCTS YOU ON THE LAW 

AT THE CONCLUSION OF THE CASE I SHALL ASK YOU IN THE NAME OF 

THE PEOPLE OF THE STl~!E OF NEW YORK TO FIND THE 

DEFENDANT ___________ GUILTY OF THE 

CRIME OF _____________ • ____ _ 

CRIMES CHARGED BY nm COURT __________ , 
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SAMPLE 

PROSECUTION OPENING STATEMENT 

MAY IT PLEASE THE COURT, MR. ___ , _______ _ 

MR. FOREMAN, LADIES AND GENTLEMEN OF THE JURY. 

AT THIS POINT IN THE TRIhL, AS THE ASSISTANT DISTRICT ATTORNEY 

IN CHARGE OF THE PROSECUTION OF THIS CASE, THE LAW IMPOSES UPON ME 

THE DtJT'f. OF MAKING AN OPENING STATEMENT TO YOU. 

NOW THE PURPOSE OF THIS OPENING IS MERELY TO OUTLINE FOR YOU 

JUST WHAT THE PEOPLE EXPECT TO PROVE BY WAY OF EVIDENCE IN THIS CASE. 

THERE IS NO SUCH CORRESPONDING DUTY IMPOSED ON THE DEFENSE. 

THEY MAY OR MAY NOT MAKE AN OPENING, AS 'l1iEY SEE FIT. 

HOWEVER, ! SHOULD CAUTION yOU AT THIS TIME T'HAT WHAT I AM ABOUT 

TO SAY BY WAY OF OPENING REMARKS IS NOT EVIDENCE AND SHOULD NOT BE 

CONS1~UED BY YOU AS £VIDENCE. 

YOU WILL GET TIlE EVIDENCE FROH THE LIPS OF THE WITNESSES AFTER 

THEY ARE SWORN AND FROM WHATEVER EXHIBITS ARE RECEIVED IN EVIDENCE. 

I THINK IT PROBABLY MOST REASONABLE TO CONSIDER THIS OPENING AS 

A PREVIE~ OF WHAT YOU ARE ABOUT TO HEAR FROM THE WITNESSES, SORT OF LIKE 

A TABLE OF CONTENTS TO A BOOK, PRESENTED TO ENABLE YOU TO FOLLOW THE 

TESTIMONY WITH THAT MUCH MORE FACILITY AND UNDERSTANDING. 

NOW FOR PURPOSES OF MY OPENING I WILL READ TO YOU THE INDICTMENT 

HANDED UP 8Y THE GRAND JURY AGAINST THIS DEFENDANT. 

-- READING OF INDICTMENT -

NOW THAT IN SUBSTANCE IN BROAD STROKES IS WHAT THE PEOPLE WILL 

PROVE IN THIS CASE. 

AFTER THE EVIDENCE HAS ALL BEEN PRESENTED TO YOU IN nlE NM1E OF THE 

PEOPLE OF THIS STATE, I WILL ASK. YOU to 'FIND THE DEFENDANT GUILTY AS 

CHARGED. 
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THE POLICE WITNESS: PROBLEMS AND 
PROCEDURES FROM THE PROSECUTOR'S 

VIEW IN STREET1CRIME CASES 

By: 

Sri an Barrett, Former Depl''':Y 
Commissioner, Department of 

Investigation, City of New York 
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THE POLICE WITNESS: PROBLEMS AND 
PROCEDURES FROM THE PROSECUTOR'S 

VIEW IN STREET CRIME CASES 

By: 

Brian Barrett, Former Deputy 
Commissioner, Department of 

Investigation, City of New York 

In criminal litigation the policeman's lot is not a happy one. He 

is caught between two somewhat contradictory and erroneous perceptions 

that are part of common knowledge: Police officers are regularly per

ceived as artful perjurers, attempting to disguise sloppy and incompetent 

detective work or trying to obtain a conviction of someone they dislike 

by means of a frame-up. At the same time the public has been trained by 

entertaining police detective shows on television to view police officers 

as fantastically competent and omniscient investigators who are never 

working more than one case at a time and can solve the most intricate 

crime in 60 minutes (minus time for commercials). Police officers, so 

goes the latter perception, are at the tip of a vast police apparatus 

that brings an army of scientists, lab technicians, undercover operatives 

and informers to bear on every case important enough to warrant serious 

attention. 

The reality is far different. Most cases are "made" by uniformed 

officers who have never been schooled in any investigative arts or pro-

cedures. Their education is usually from the job, on the streets. Their 

primary job is not unlike that of an army of occupation -- patrolling 

hostile streets in grim neighborhoods, intervening, often after-the-fact, 
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in scenes of great confusion and danger under the worst possible circum

stances for making accurate observations. Police officers are no better 

equipped than any other citizen for dealing with fear, intolerance and 

racial stereotypes. Their primary job is to intervene in dangerous situ

ations to defuse the danger, disarm the combatants, aid the wounded and 

apprehend the wrongdoers -- and to do all that in as brief and non

inflammatory a manner as possible -- to get in, do what has to be done, 

and get out. 

The uniformed police officer has little or no formal training to 

equip him. The detective has some training in ballistics, lab analysis 

and hand-writing work -- at least enough to make him aware of the 

possibilities -- but most street crime cases do not lend themselves to 

this kind of analysis. And for detectives, at least in New York City, 

the staggering case load assigned to each prevents almost all 

sophisticated work. 

The perspective of the police witness will deal with particular 

problems that come up under the subjects of Informal Education, Evidence 

Acquisition, and Communication. Under these headings are discussed a 

number of procedures available to prosecutors to maximize the 

effectiveness of the typical police officer who is a witness in a street 

crime case. 

I. INFORMAL EDUCATION 

A. Legal Division Bulletins: Excellent and thorough (though often 

unread and unfollowed) analyses of particular legal issues. 

The best in recent months and years are annexed at the end of 

this chapter. They treat the relevant issues in criminal law 
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that arise in police work and are often crucial to the outcome 

of a case. 

B. On-The-Job Education: The bulk and most important part of a 

police officer's education is the feedback to him from 

Assistant District Attorneys: from their analysis of cases; 

their answers to his questions; their suggestion of 

alternatives to particular patterns of conduct they have 

engaged in in making arrests or seizures or conducting 

investigations; and informing police officers of the 

consequences of the method of acquiring evidence from the 

seizure or failure to seize evidence, as well as the forensic 

value of particular items of evidence. 

II. EVIDENCE ACQUISITION 

The police officer's greatest enemy is his proficiency; the bulk of 

the arrests are made by a small number of very active officers. This 

results in confusion of cases, loss of memory as to detail, encouragement 

to take shortcuts, failure to seize evidence because of a perceived need 

to invest consiaerable resources of time and hastily-prepared and 

incorrect reports. 

The Assistant District Attorney must approach every case with the 

goal of ascertaining and fixing the facts immediately -- to learn and 

establish, as precisely as possible, every significant detail -- to 

~freeze the past~ as it has been stated. This requires very specific 

questioning of the police officer at the beginning of the case to learn 

what he has seen and to pin it down. 
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Careful scrutiny of the facts surrounding a particular incident and 

detailed and tough-minded probing of the officer's account will necessar

ily lead to the discovery of exculpatory evidence in some cases, to 
'--. 

inconsistencies and often blatant falsehoods in others, to erroneous 

reports, to mistaken witnesses, to evidentiary weaknesses. All this 

material that usually must be known to the defense attorney and to the 

court and jury. Some or all of it will have the effect of making some 

cases unprosecutable although the defendant is, in fact, guilty. That is 

the unfortunate but necessary consequence of the responsible handling of 

criminal prosecution. 

The questioning must deal with observations made by the observer and 

what he or she did to seize evidence. 

A. Observati ons 

1. Who and what was where, estimates of distances of objects, 

people, vehicles and the like (have officer diagram, in 

the rough, areas and location of significance, including 

any distances he traversed) and details of any unusual 

things. 

2. Details of the movement or transportation of any physical 

property at issue (particularly in burglary and larceny 

cases) . 

3. Lighting conditions: not only conclusions but bases of 

conclusions (phase of mnon, open or cloudy sky, working 

streetlights, illumination from store windows, etc.) 

Could officer read by or make precise observations by the 

light he used: if description of lighting conditions 
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appears insufficient to make observations he is relating, 

explore probability there were light sources he didn't 

perceive or has forgotten. 

4. The number, description, names and addresses or apparent 

addresses or location of all people at or near the 

location and the names or descriptions of all police 

officers there. 

5. Where contraband is recovered from an area, as opposed to 

from a particular person, a full description of the 

surroundings, particularly any other property in proximity 

to the contraband. 

6. The details of the clothing and features of anyone 

arrested, particularly anything distinctive or unusual, 

such as scars, missing teeth, wounds, jewelry, pierced 

ears and the like. 

7. In any case where a weapon was fired, observations 

relevant to the question of proof that a real bullet (as 

opposed to a blank) was fired: injuries, bullet holes, 

shattered windows, fragments of bullets or objects struck, 

type of shells recovered, frequency of discharges at time 

weapon recovered in terms of other rounds recovered. 

8. Where a weapon is recovered outside or on the street but 

not on the person of the defendant, a full description of 

the condition of the gun: its cleanliness, oiliness, 

temperature, adhesion of other objects or material to it, 

exact location, any objects near to or touching it. 
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B. Seizure of Evidence 

1. Contraband. The officer will have seized all possible 

contraband (weapons, stolen property~ narcotics). He must 

be questioned very specifically as to description of all 

such mater; al. 

2. The officer will have taken from the person of anyone 

arrested all property on his person. Unfortunately, he 

will have returned to that individual all property he 

believes rightfully belongs to the defendant. When that 

has happened, the assistant must direct the officer to 

return to the defendant, if that is still possible, and 

take from him all property that ;s conceivably related to 

the case, including papers, money, jewelry, tokens s any 

objects of value, wallet and keys. The assistant should 

scrutinize this material and compare any list and descrip

tion supplied by the crime victim or witness of relevant 

property with the material before authorizing its return. 

3. The officer must be questioned in detail about the defen

dant's c1othing, and the details should be compared with 

any witness' description in any case where the identifica

tion will be an issue (in the case), no matter how 

spurious an issue it is. When distinctive clothing worn 

by the defendant matches a detailed description given by a 

witness, the clothing should be seized from the defendant. 

Where there is a mis-match, the officer and witness must 

be questioned rigorously to test the reliability of the 

identification and the reasons for the mis-match. When 
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clothing is seized, the defendant should be photographed. 

Shoes, scarves, coats, and hats should be examined most 

particularly -- these are garments most often noted in 

detail by witnesses. 

4. The assistant must pay particular attention to po'("table 

evidence of clear forensic value and seize it: if the 

witness says, for example, that he was hit with a brick 

and a brick was found near the scene of the incident, it 

should be seized if it is still available. If a bullet 

hit a trash basket, have the basket seized and vouchered. 

All recovered evidence should be examined for forensic 

value undetected by the officer -- often the value will be 

clear from a detailed interview of the witness. The 

assistant must question the officer and witness closely to 

ascertain whether any other individuals physically 

possessed any items of evidence at any time at issue and 

then interview each of those people (although technical 

rules of chain of custody do not usually apply to most 

pieces of physical evidence). 

5. In cases of forcible breaking or taking (burglaries, auto 

larcenies, etc.) the premises or automobile must be minu-

tely examined as to the mode and damage done in the break

ing and that damage compared with any tool or instrument 

recovered from the defendant or from the scene. For 

example, it is insufficient to accept the inferential 

conclusion that because there were indentations on a win-

dow frame and the defendant had a screwdriver in his 
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pocket, that the screwdriver caused the indentations. A 

comparison of the screwdriver with the marks, however, is 

of great weight (often, of course, against the People's 

case). Shoes worn by the defendant should be compared 

with any footprints at any location relevant to the case. 

6. The officer must be questioned very closely as to remarks, 

exclamations, expressions, statements, admissions, pedi

gree information and confessions made by the defendant. 

The officer's lack of appreciation for the value of such 

evidence is compounded by his very natural desire to avoid 

contributing this type of evidence, which usually exposes 

him to the acutely uncomfortable cross-examination of a 

"Huntley Hearing." The substance of all remarks should be 

elicited, and the questioning of the officer in this area 

should begin by an informal and seemingly off-the-cuff, 

casual inquiry as to "What does this guy (meaning the 

defendant) say about all this?" The prefatory question: 

"Did the defendant make any statements?", will usually 

elicit a negative answer from the officer. An officer's 

simple statement that the defendant made no statements is 

inaccurate and insufficient and the officer must be probed 

more deeply, with such follow-up questions as IIWell, If/hat 

did he say about where he got the gun?I', or "Why did he 

say he was out there next to that car in the middle of the 

night?". Remember the First Law of Criminal Prosecution: 

The Presumption of FalSity: all witnesses say at least 

something false. Probe the method by which the "Miranda" 

218 



9 

warnings were given -- if they wer~ given. If the officer 

states that he gave the rights from memory, have him 

repeat them -- and note the ease, fluency and accuracy of 

what he says. If the officer has consigned to writing the 

substance or circumstances surrounding remarks made by the 

defendant, that writing should be inspected. If he has 

not, he should be instructed to do so, as close as he can 

to achieve an accurate and complete narration of the 

remarks and their circumstances and repeating, as closely 

as he can, the words used by the defendant. "Cop-ese" 

should be avoided (e.g. "Me and the female 

perpetrator ..• "). 

7. Inquire into the scientific testing area when relevant. 

Except in very unusual circumstances· (homicides, sex 

crimes, some large commercial frauds), no scientific test

ing or analysis other than submission of loaded guns or 

narcotics for testing will have been performed, contem

plated or imagined. Often it is possible early in the 

case to instruct the officer to have such tests conducted, 

particularly the obtaining of fingerprints from rooms and 

property in burglary cases where the defendant was not 

apprehended inside the premises, or the testing of blood 

or hair found on a weapon that can be linked to the defen

dant in assault cases. Usually, however, testing will be 

of no value because the opportunity has passed. The 

assistant should inquire in detail into the reasons that 

the testing is no longer of possible value (re-entry of 
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the tenants into burglarized premises and obliteration of 

the prints; handling or wiping of weapons; cleaning of 

torn, dirtied or semen-stained clothes and the like) to 

prepare the officer for subsequent cross-examination 

questions directed toward the failure to obtain such 

testing. 

8. Get namt~S, addresses and descriptions of all possible 

witnesses to any relevant part of the criminal transaction 

and arrange with the officer to interview all of them. 

The officer should be examined in detail as to what each 

of the witnesses told him and the assistant should clearly 

understand what the officer is certain of, what the 

officer is less sure of, what the officer assumed and what 

the officer does not know at all. 

The more effor,t that is put into this part of officer 

preparation, the less the outcome of the case ultimately 

depends on police testimony, which means the less that the 

case can be harmed by defense attacks on frailties and 

claimed falsehoods inherent in police testimony. 

The assistant should not hesitate to ask the officer 

for his own perception of the witness' credibility, char

acter and reli~bility. He knows both the witness and the 

defendant better and has the accumulated wisdom of the 

street. 

9. Circumstances surrounding all prior identificqtions by 

civilian and often police witnesses must be explored. 

This is the second largest area of litigation (after 
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search and seizure issues) at hearing and trial and it is 

also the area most susceptible to fundamental injustice. 

Emotional excitement J suggestion, bigotry and anger are, 

to many people, powerful inducements to making, at least 

unconsciously, false identifications. If there has been a 

reliable identification, the facts and circumstances 

surrounding it should be detailed. If there has not been 

a reliable identification, one should be immediately 

arranged. Thus, if there has been a photographic identi

fication procedure (usually involving showing one or more 

large books containing numerous "mug shots" to a witness), 

the facts surrounding that identification must be 

explored. What was said to the witness, the number of 

photographs used, inspection of the actual photographs and 

the vouchering of them for ultimate use at trial or hear

ing, the time and date of the display of the photo array 

must all be detailed. If there was a line-up, not only 

should all that type of information be included, but the 

assistant must obtain the names, addresses and descrip-

tions of the "stand-in~, must compare clothing and hair 

styles between the suspect and the stand-ins and between 

suspect and the description of the perpetrator, must 

obtain a photograph of the lineup, and should closely 

explore any conversation ~ith the lineup and should 

closely explore any conversation with the accused as to 

any request for counsel. In one-on-one in-person 

confrontations, the inquiry should be even more detailed, 
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not only of the officer but also of the witness. Such 

identifications may be used ultimately at trial -- and 

often that testimony concerning prior identifications is 

the difference between an acquittal or conviction but 

~ if the suggestiveness in such identification is over

weighed by proximity in time and place to the incident, 

and there exist exigencies or other good reasons that 

justify less formal identification procedures than 

lineups. 

III. COMMUNICATION 

The ability of the officer to communicate concerning the incident in 

which he has made an arrest is as vital as his skills and abilities in 

acquiring the evidence. The prosecutor should be particularly attuned to 

problems that come up in Reports and Documents, Pre-trial Interviews and 

Testimony. 

A. Reports and Documents 

1. Routine Arrest-related records: The arresting officer is 

responsible for completing reports that synopsize the 

allegation, observations concerning the arrest and pedi

gree information about the defendant. In New York City 

this is called an Arrest Report. Police officers also 

make up a report concerning the criminal incident itself 

and, in cases where the arrest occurs substantially after 

the crime, this report is made up at a different time and 

often by different officers. In New York City it is 
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called the Complaint Report or UF61. Both reports synop

size the victim's version of how the incident took place 

and may also contain such additional items as descriptions 

of the perpetrators and listing of property stolen. Often 

these reports are second or third-hand hearsay and the 

account may be vastly different from the account told by 

the witness to the assistant. 

The assistant may scrutinize every detail of every 

such report and check each discrepancy. Such discrepan

cies must be reconciled with the witness to ascertain the 

truth and with the officer to discover the error that led 

to the erroneous narration. 

The most common police errors (as opposed to 

legitimate mistakes by the witness) are: 

a. The fact pattern related in the report is in error 

because the subscribing officer never spoke to the 

witness; 

b. The descriptions listed for perpetrators are the 

officer's estimates or perceptions from different 

expressions stated by the witness. (E.g. The 

witness, asked how tall the robber was, says "About 

your height. II The officer writes down 51 10". 

Worse, the witness replies: uOh, about medium 

height. II The officer subscribes 51 10".); 

c. The times, dates and places are misdescribed because 

of imprecision by the officer in ascertaining those 

details; 
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d. The officer, in cases of multiple defendants, is 

confused as to which perpetrator did which acts; 

e. The officer is shading the account for reasons 

unrelated to the underlying crime, e.g. to give his 

partner or supervisor a role in the incident which he 

did not in fact perform; to explain a substantial and 

possible unjustifiable use of force against the 

defendant; to magnify his own role in the incident; 

f. The erroneous report has been shown to and subscribed 

by thp witness because the officer did not read the 

report to the witness or take pains to ensure that 

the witness understood it when he was given the 

report to sign. 

2. Court Documents: The primary document with which the 

assistant may be concerned is the Court's accusatory 

instrument - the felony complaint, information or 

misdemeanor complaint that is made up on the basis of the 

officer's account of the incident and is subscribed and 

sworn to by the officer. All of the above I"\roblems can 

occur at this stage and because the affidavit is sworn, 

the recitation of erroneous material is more serious, its 

use as impeachment materi ali s greater and the wi 11 i ngness 

of the officer to concede error in recording is reduced. 

The assistant must read the entire document, both the 

introductory material of location, time, date and place 

and the recitation of facts, as well as the accusatory 

part, very carefully (although the witness is deemed not 
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to have sworn to the accusatory portion of the 

affi davi t). 

3. Particular Problem Reports: The Unusual Incident Report 

(New York City only), any recommendation for citation or 

honors, and the detective reports. The Unusual Incident 

Report~ compiled in major crimes or any situation where 

the officer used his weapon, is based on many conclusory 

and hearsay accounts and is even more routinely erroneous 

in major details than the routine reports. It is often 

difficult or impossible to ascertain who supplied 

information or who the actual writer of the report is 

(which dim1nishes greatly the report's value to the 

defense as IIb1osario" material). 

The recommendation for citation is a much greater 

problem. This is the arresting officer's own narration of 

the incident in question supporting his recommendation 

that ~ be given a merit citation. It usually, if not 

always, grossly exaggerates his role and the amount of 

heroism surrounding it and quite often contains blatant 

misstatements of fact and outright falsehoods. In every 

case, no matter how seemingly routine, where the arresting 

officer had any form of active role, the assistant should 

ask if there has been a citation recommendation and must 

read it carefully if there has been one. The officer 

should be asked not to submit any such recommendation if 

he has not yet done so, or if he does, the assistant 

should scrutinize it for accuracy. The fact that the 
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officer did nothing particularly meritorious or heroic in 

the case at hand should not lull the assistant into the 

belief that the officer will not submit a citation 

recommendation -- to the contrary, it should make the 

assistant doubly alert. 

Detective activity reports (called, in New York City, 

Complaint Follow-Up Reports or DD-5 I s) are sometimes made 

up for the purpose of showing superior officers the amount 

of work detectives are devoting to particular cases and 

not for any substantive reason. They, thus, may contain 

erroneous, misleading, irrelevant and inaccurate material 

concerning the progress of an investigation, particularly 

reflecting canvasses of buildings that are not in fact 

done, notations indicating interviews of witnesses not in 

fact held, synopses of witness interviews that are not 

correct and second-and-third-hand accounts that are wrong. 

At least one 00-5 -- and as many as hundreds -- exist in 

each felony case where the arrest followed the incident by 

a day or more. The assistant must obtain and scrutinize 

each report and must interview the subscribing detective. 

B. Pre-Trial Interviews 

The basic rule to follow where interviewing the police 

officer(s) involved in a particular case is to conduct all 

interviews in the context that the officer is being interviewed 

in preparation for trial. The assistant should be attuned to 

conclusions by the police officer that flow, to a greater or 

lesser extent, from his own state of mind rather than the 
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suspect's. For example, the officer's statement that the 

suspect "knocked down" someone is, or should be, based on his 

actual observations of a number of physical acts which led him 

to that conclusion. There are hundreds of such conclusions 

that will be destroyed by competent cross-examination, and the 

assistant must explore them in the pre-trial interview. The 

officer's account that the perpetrator "saw me and ran," or 

that the officer saw "a pool of blood" or the like should not 

be taken on face value. Some matters of particular note: 

1. Selective Narration 

The police officer may omit particular facts or 

details for a number of reasons. Facts which he has 

learned mayor will subject him to a suppression hearing 

often go un-volunteered. Thus, the officer must be 

questioned very closely about all prior identifications, 

particularly photographic arrays and show-ups; all 

temporary seizures and perusals of the details and circum

stances of all remarks and statements made by the defen

dant (discussed above). 

Also, the officer may omit facts that will, he 

believes, result in other police officers' being incon

venienced by coming to court. Thus, if some other officer 

has possession of recovered contraband or physically 

participated in the arrest or chase of the defendant or 

ran the identification procedure or searched the defendant 

or took statements, the officer may omit relating that 

information unless pressed as a favor to the absent 
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officer who doesn't want to be involved in the case. In 

each case the arresting officer should be questioned not 

only as to what he did and what he saw but also to what he 

was told by other officers involved and as to what he saw 

or knows that they did. 

2. Accommodation Falsehoods 

The officer may ascribe to himself acts done by other 

officers for the same reasons that he may omit telling 

about those acts at all. This type of fact relation -

which may end up in testimony where there is inadequate 

probing fo the officer's account, and thus become known as 

accommodation perjury -- is usually the product of the 

same type of misplaced altruism as Selective Narration. 

c. Testimony 

The police officer should be prepared for testifying as if 

he had never testified before, no matter how experienced a 

witness he is. The assistant must completely familiarize him

self not only with the facts of the case but with the person

ality, character and communication skills of the police officer 

and must evaluate tbose characteristics in light of the tension 

of adversarial litigation. The assistant should never assume 

that the officer is capable of handling any particular facet of 

examination and cross-examination without testing it and must 

go over the account of the officer, the types of questions the 

assistant intends to ask at the particular proceeding (remern

bering the different burdens and admissibility rules at the 

Grano Jury, Suppression Hearing and Trial stages) and must 
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test the officer's coolness and candor with trick, hostile and 

unfair questions of the sort to be expected in cross

examination. Some common rules and problems are: 

1. The assistant should use the interview setting to 

emphasize to the officer that all the assistant wants of 

the officer is the narration of the absolute truth. There 

will be inconsistencies between officers' accounts, or 

between the current testimony and prior testimony or 

reports or the like. These discrepancies will be brought 

out fully and candidly through direct examination of the 

officer and he should be told that and should have asked 

of him the questions that explore and, hopefully, defuse 

those inconsistencies. This is a good opportunity to 

impress on the officer the absolute need of ·:andor: a 

jury that perceives that the police officer is being less 

than fully honest is an acquitting jury, no matter how 

strong the proof; 

2. The same witness-preparation tactic often generates, in 

the officer, evasiveness, hostility or anger. Again, the 

assistant can use the interview session to impress on the 

officer the need of avoiding anger and hostility. Such a 

witness does not think well in responding to questions and 

gives the jury the perception that he is less than fully 

truthful. The officer should be instructed to delay his 

answer to a question until any anger cools enough to 

answer courteously and coaly; 
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3. The officer should be repeatedly admonished, particularly 

when his answers to preparation questions are incorrect, 

to listen and fully understand every question before 

answering. He should be told to ask the questioner for an 

explanation or re-reading of any question he does not 

understand. He should be told repeatedly to answer each 

question truthfully, specifically and precisely from only 

his own recollection. He should be told -- like any other 

witness -- that the shortest answer on ct'oss-examination 

is the best answer; when a question can be answered lIyes ll 

or IInoll, that should be the answer; 

4. The officer should be told to answer only those questions 

to which he knows the answer and not to attempt to answer 

-- to bluff or guess -- questions to which he does not 

know the answer. HOWEVER, the assistant must be aware 

that many police officers have a disconcerting propensity 

to develop nearly complete amnesia, answering that he 

does not know the answer, to every question - no matter 

how simple - after being tripped up by oPPosing counsel on 

one question. The officer should be told that if he 

thinks he knows the answer, or knows an approximate 

answer, he shouldn't be afraid to say so, with appropriate 

reservations as to his certainty; 

5. The assistant should go over direct testimony with the 

officer, telling the officer the thrust of the answers he 

is looking For in response to particular questions. The 

assistant, however, should avoid coaching the police 
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witness and should, as a general rule, ask specific 

questions of the officer and evaluate the answer, then 

re-phrase questions where the answers were inadequate; 

6. The assistant should not normally give the police witness 

-- at least in routine cases -- a copy of his prior testi

mony for perusal. There will be some loss of spontaneity 

and the defense attorney will have been given some fuel 

for impeachment. Where the testimony is extensive, how

ever, or complex, the assistant should go over the details 

of that testimony by asking questions of the officer along 

the same lines. The assistant should compare the 

officer's answers with his prior responses (without 

showing or telling the officer the prior responses) and 

where there are inconsistencies, the assistant should tell 

that to the officer and go over the area, attempting to 

reconcile or clarify any confusion. The officer should be 

strongly admonished, however, that he must tell the truth, 

and if his current recollection is inconsistent with a 

prior answer, he should candidly admit that and expect to 

be questioned on it in court; 

7. The assistant should follow the same procedure with police 

reports and inconsistencies and inaccuracies in them. 

Here, the assistant must be even more assertive in 

instructing the officer to admit the incorrectness of any 

erroneous material in the police reports. Police officers 

are often unwilling to acknowledge that they made up an 

incorrect report and some have been known to testify 
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falsely so as to be consistent with a report. The officer 

should be instructed to listen to the thrust of questions, 

to sense when he is being brought into the position of 

being inconsistent with a prior report or prior testimony 

and to be truthful -- not to be taken off-guard, but to 

admit any mistake he has made; 

8. In going over anticipated testimony, the assistant should 

attempt to discourage the use, by the officer, of police 

jargon. When he makes references to military-style time, 

to number references to particular radio dispatches, to 

"exiting" his vehicle or conducting a "vertical patrol tl
, 

the assistant should come back with lay vernacular in 

those areas. The officer should not be coached, however, 

to speak in a vein that is unfamiliar or uncomfortable to 

the officer, only to avoid words and phrases that cannot 

be natural to anyone. Much police argot is uttered in a 

mistaken perception of the kind of language that is suited 

to legal proceedings and the officer is no more 

comfortable with it than the jury; 

9. The officer should be instructed to dress and carry him

self comfortably but appropriately for a courtroom. If he 

nor@ally works in uniform, he should wear it; if he 

normally works in civilian garb, he shoula wear d suit and 

tie or a jacket and tie. Undercover wear is inappro

~riate, as are leisure suits and lounge wear. He should 

be instructed to speak forcefully but casually and 

professionally. Specifically, he should be told: No gum 
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chewing, keep his hands out of his pocket and folded in 

his lap or placed on the arms of the chair (to avoid, like 

all witnesses, nervous habits of putting hands in front of 

one's mouth or speaking with one1s hands) and to always 

look at the questioner when listening and to look at the 

questioner, the judge or the jury when answering. The 

assistant should advise the officer not to look at the 

assistant except when the assistant is asking questions 

and the assistant should take pains to insure that he or 

she is not looking at the officer when the officer is 

testifying on cross-examination; 

10. The assistant must remember that the officer is a witness 

in court, not an ally. The officer is just as capable of 

mistake, bias or perjury as any other witness, just as he 

is as vulnerable to confusion, loss of memory and unfair 

attack as any other witness. The assistant's role vis-a

vis a police witness is as an officer of the court, not 

protector. The assistant has a duty, under the Canons of 

Ethics and the Brady line of cases, to insure that the 

officer is speaking truthfully and that material which 

throws doubt on the accuracy of his testimony is made 

known to the defendant and to the trier of the fact. The 

officer, however, is as entitled to respect and the pre

sumption of integrity as any other witness, no matter how 

professional he is. And, ultimately, the officer and the 

assistant have the same obligation: to ensure that jus

tice is done to the defendant by means of fair and truth

ful process of trial and verdict. 

233 



THE POLICE OFFICER AS A WITNESS: A PRACTICAL PERSPECTIVE 

DEFENSE VIEW 
i 

by 

MARTIN B. ADELMAN, ESQ. 

235 



TABLE OF CONTENTS 

I. INTRODUCTION-THE OFFICER AS A WITNESS 

II. PRE-COURT CONTACT WITH THE OFFICER 

(A) Client in custody ••• 

(B) Arranging a surrender •• 

(C) Representation at lineup. 

III. ARRAIGNMENT examination - defense counsel's role. 

IV. PRELIMINARY HEARING •• 

2 

2 

3 

3 

5 

5 

(A) Defense preparation for preliminary hearing 5 

(B) Prosecution's direct case at preliminary hearing. 6 

(e» Cross-examination of the Officer at the 
preliminary hearing 

V. DISCOVERy............ 

(A) Discovery of Police Reports; Rosario Material. 

(B) Discovery of Police Personnel Fi1es. 

(C) Discovery of Scientific Test and 
Examination Reports ••• 

VI. HEARINGS ON PRETRIAL MOTIONS .•. 

(A) Preparing for the pre-trial hearing •. 

(8) Direct examination by the prosecutor .• 

(C) General observations on cross-examination at 
pre-tri a 1 heari ng. •... 

(0) Obtaining minutes of the hearing .. 

VII. ISSUES ARISING AT THE PRE-TRIAL HEARINGS. 

(A) Right to counsel 

(8) Identification. 

(e) Search and seizure. 

(0) Custodial Interrogation and Probable Cause 

237 

7 

9 

10 

11 

12 

12 

13 

13 

14 

14 

15 

15 

20 

23 

24 



i i 

VIII. THE TRIAL - THE OFFIGER AS A WITNESS 

(A) Formulating the defense strategy 

(B) Jury selection 

(G) Opening ..•.. 

(D) Rosario material .• 

Page 

25 

25 

25 

26 

26 

(E) Direct examination - defense counsel's role. . 26 

(F) Should the defense cross-examine the officer.. 30 

(G) Techniques of cross-examination of officer-
witness at trial ...•••..•.. . . 31 

(H) Technique of impeachment of police-officer-
witness by prior inconsistent statement. . 32 

(I) Other methods of impeaching the officer-witness. 33 

(J) Using the officer as a defense witness 34 

(K) Re-direct examination of officer by prosecution. 34 

IX. TYPIGAL ISSUES IN GROSS-EXAMINATION OF OFFICER-
WITNESS AT TRIAL . . 35 

(A) Identification 

(B) Undercover officers. 

(G) Drug cases - affirmative defens~s - proof 
through officer . 

(D) Accomplice cases .. 

X. POLIGE EXPERT WITNESSES 

(A) Suggested areas for cross-examination of 
police experts 

XI. SUMMATION 

(A) Defense 

(8) Prosecution 

XII. REQUEST TO CHARGE 

238 

35 

36 

36 

37 

38 

39 

40 

40 

41 

42 



- 1 -

THE POLICE OFFICER AS A WITNESS: A PRACTICAL PERSPECTIVE 

DEFENSE VIEW - MARTIN B. ADELMAN, ESQ. 

I - I NTRODUCTI ON 

Revised June 1981, by 
Martin B. Adelman, Esq. 
revised June 1985 by 
John L. Callaghan, BPDS 
Senior Staff Attorney 

A criminal trial without a police witness is rare. They sometimes 

are the sole witnesses against the defendant, or bolster other proof of 

guilt by testimony of confessions, statements or admissions, flight or 

discovery of the fruits of the crime. Even when the arrest was remote 

from the crime, the officer will occasionally testify to rebut some claim 

made by the defendant. Lastly, the officer may be called by the defense 

to establish one of its claims or to rebut another prosecution witness. 

Inaeed, even where the officer's testimony adds nothing to the case 

against the defendant, many prosecutors will call him, just to impress 

the jury with the fact that this is a criminal trial. 

Dealing with police officers as witnesses poses special problems 

for defense counsel. The officer receives formal training about testi-

fying, discusses the subject with fellow officers and has the benefit of 

the greatest teaching device of all -- experience as a witness (sometimes 

more than defense counsel as a lawyer). The officer is also better able 

to participate in "witness preparation" by the prosecutor than is a 

civilian witness. 

On the other hand, the officer carries the impediment of having to 

fill out multiple forms regarding the circumstances of the crime, his 

investigation and the arrest. He has to testify before the grand jury 
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and at various pre-trial hearings. All of these provide ammunition for 

cross-examination. 

The last component in this picture is the public's (and thus the 

jurors ' ) attitudes toward police officers. Some percentage will follow 

the judge's standard admonition and regard the officer's testimony as 

they would any other witness ' • Most people will probably follow their 

preconceptions, ranging from sublime confidence to unshakable skepti-

cism. 

Cross-examination of the officer at trial is the culmination of all 

defense counsel's contacts with the officer. This outline will attempt 

to present useful suggestions for handling this task. Mastery of cross-

examination comes with learning (at lectures such as this), reading,* 

preparation, more preparation, natural skill and experience. 

Before dealing with cross-examination of the officer-witness, some 

time can profitably be spent discussing the situations in which defense 

counsel encounters the officer, and how these affect cross-examination. 

II - PRE-COURT CONTACT WITH THE OFFICER 

(A) Client in custody. Assume, as frequently happens, that the 

defendant is arrested and defense counsel is contacted. Be sure to 

learn who arrested the defendant, where the defendant is being held and 

what the charges are. Immediately try to locate the defendant and 

talk to him, in person or by telephone. Then speak to the arresting 

officer. The attitude should be non-hostile and defense counsel should 

make notes while talking to the officer. Be sure to cover the following: 

(1) the officer's full name, shield and command. 

*An excellent book is Francis L. Wellman's The Art of Cross-Examination; 
(4th rev. ed., MacMillan, New York, 1962) 
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(2) inform him of your representation of the defendant. 

(3) ask "What's it about?" 

(4) ask if your client already made a statement or has been 

been identified. 

(5) specifically instruct the officer to take no (further) 

statement from your client nor seek a waiver by the 

client of any of his rights, in your absence, in this 

case or in any other matter. 

(6) get further details of charges, including officer's 

estimation of the case. 

(7) discuss possibility of desk appearance ticket (CPL 

Article 150), if applicable. 

(8) agree to meet the officer in court. 

(8) Arranging a surrender. Your client contacts you and tells you 

he is wanted by the police. After a full interview, contact the officer 

who is seeking the client, if known; otherwise contact the detective 

squad in the locale where the crime occurred, or where the client re

sides, or the prosecutor's office. After locating the proper officer: 

(1) inform him of your representation. 

(2) seek aetails of charges. 

(3) instruct officer regarding statements and waivers (see 

(5) above), and give client a letter embodying the 

instructions to deliver to the arresting officer 

or his superior officer. 

(4) arrange a mutually convenient time for surrender. 

(C) Representation at lineup. If the client will be in a lineup, 

be sure to attend (bring someone else along as a witness, as well). 
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Prepare by interviewing the client and the officer, and, if possible, the 

witnesses prior to the lineup. The role of defense counsel at a 

line up has most recently judicially defined as relatively passive. The 

Court of Appeals in People v. Hawkins, 55 N.Y.2d 474, 450 N.Y.S.2d 159, 

165 (1982), cert.denied 459 U.S. 846 (1982), stated that lI[c]ounsel may 

not actively advise his client during the lineup itself. II 

Note: Paperno & Goldstein, Criminal Procedure in New York, Acme 

Law Book Company, §78, page 146 offers valuable suggestions. Consider 

trying the following, where relevant: 

(1) taking your own photograph of the array; 

(2) suggesting a blank lineup; 

(3) having the client change clothes with someone else; 

(4) having the client and stand-ins dressed in similar 

clothes; 

(5) arranging for client to be placed in different positions; 

(6) reviewing wording of questions addressed to the witness; 

(7) ensuring that each witness views the lineup alone; 

(8) advising defendant to assume the same pose as stand-ins 

(9) advising the client not to look suspicious. 

Make copious notes of all that occurs at the lineup, par~icularly 

factors which have legal effect on identification procedures (for use at 

a Wade hearing). Try again to interview witnesses after the lineup, away 

from police officers. 

The above actions are proper on the part of counsel to assure a 

fair lineup. Cf. People v. Yut Wai Tom, 53 N.Y.2d 44, 439 N.Y.S.2d 896 

(1981). 
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III - ARRAIGNMENT 

Having the case called is the last item, there is much to do before 

you step up before the Judge. First, get a copy of the papers, including 

the complaint, locate the officer and try to talk to him. Discuss: 

(A) The case. You are seeking information here, including the 

officerls assessment of the case. Do not cross-examine or seek impeach

ment material for later cross-examination. 

(B) Bail issues. Ascertain if the defendant ran or resisted 

arrest; if not, you can argue "the wicked flee when no man pursueth; but 

the righteous are as bold as a lion" (Proverbs, 28:1). 

IV - PRELIMINARY HEARING 

While a felony case is in the local criminal court, the defendant is 

entitled to a preliminary hearing (CPL §180.1O). The function of che 

hearing is to determipe if "there is reasonable cause to believe that 

the defendant committed the (crime] charged." This is a very low 

standard of proof -- even less than a prima facie case. A hearing should 

almost never be waived, if available. 

(A) Defense preparation for preliminary hearing. If time allows, 

subpoena the police department for all relevant reports on the case. 

Frequently, the testifying officer will not have all his own forms with 

him, much less those of other officers. The subpoena must be "so order

ed" (CPL §61O.20). People v. Hodge, 53 N.Y.2d 313,441 N.Y.S.2d 231 

(1981); see also CPLR §2307 and People v. Simone, 92 Misc.2d 306, 401 

N.Y.S.2d 130 (Sup. Ct. Bronx Co. 1977), affld., 71 A.D.2d 554 (lst Dept. 

1979) (judicial subpoena duces tecum must be issued by the court on 
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motion and on one day's notice to the opposing party and the target of 

the subpoena; subpoena is not discovery device). Cf. People v. 

Grosunor, 108 Misc.2d 932, 439 N.Y.S.2d 243 (N.Y.C. Crim. Ct. Bronx Co. 

1981), for subpoena of records of non-police government personnel where 

similar rules apply. (In Grosunor, a substantial issue arose concerning 

the District Attorney's standing to challenge a subpoena served upon an 

agency and employee not under his jurisdiction.) The subpoena should be 

served several days in advance of the hearing and defense counsel should 

check with the clerk of the court as to whether the records have been 

received. If they have, defense counsel should inspect them prior to the 

commencement of the hearing (some courts require judicial authorization 

for inspection). 

(B) Prosecution's direct case at preliminary hearing. In most 

instances, the prosecutor will seek to elicit the minimum necessary 

testimony to warrant holding the case for the grand jury or trial. The 

prosecution calls its witnesses first and hears the burden of proof on 

the limited issue presented. Whi1e the officer is testifying on direct, 

keep in mind: 

(1) Will the prosecution be able to make out reasonable cause 

to believe that the defendant committed the crime charged? 

If not, consider confining your cross-examination to that 

issue, in hopes of winning the preliminary hearing. But 

note if the prosecution loses a felony prelminary hearing 

(and the local criminal court dismisses the charge), the 

prosecutor still can present the case to a grand jury and 

obtain a valid indictment. 
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(2) Note whether anything in the officer's testimony is 

consistent with what other witnesses have ~aid or what is 

in the police reports. 

(3) Object to questions or answers only if you have a good 

reason or a chance of winning the hearing. First, you 

want all the information the officer has to give and to 

estimate the officer's impact as a witness. Also, you 

want to set a relaxed atmosphere in the hope that this may 

carryover to your examination. 

(C) Cross-examination of the Officer at the Preliminary Hearing. 

Prior to cross-examination, call for the production of all 

reports and statements of the officer under People v. Rosario, 9 N.Y.2d 

286, 213 N.Y.S.2d 448 (1961); such reports and statements must be 

produced at preliminary hearings. Butts v. Justices, 37 i\.D.2d 607, 323 

N.Y.S.2d 619 (2d Dept. 1971), appeal dism'd, 29 N.Y.2d 707,325 N.Y.S.2d 

747 (1971). A prosecutor's work sheet, quoting or summarizing the 

officer's account, is Rosario material. People v. Consolazio, 40 N.Y.2d 

446, 387 N.Y.S.2d 62 (1976), cert. denied, 433 U.S. 914, 97 S.Ct. 2986 

(1977). If any dispute arises as to the existence of prior statements, 

the court has the responsibility of determining whether any relevant 

statements exist and may inspect the statement or the entire file in 

camera. People v. Poole, 48 N.Y.2d 144,422 N.Y.S.2d 5 (1979). If you 

have not seen the disclosed material before, ask for a few moments to 

review it and make notes about the contents. In conducting the actual 

cross-examination of the officer, avoid a hostile approach. 

(1) Generally, first cover matters relevant to the issue. If 

the prosecutor objects, you should win the point and 
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perhaps gain breathing room to probe further. The judge 

will allow you the greatest latitude in areas relevant to 

the hearing. However, if a question strays from the 

probable cause issue, expect a prompt objection on the 

ground that it is beyond the scope of the preliminary 

examination. 

(2) Pin down the officer's answers on matters that will be 

critical at trial or where there is an inconsistent 

statement (without revealing the inconsistency and edu

cating the witness). 

(3) Seek identity of other persons (including other police) 

who may be witnesses at trial. 

(4) Try to get as much discovery possible. While even the 

Supreme Court has recognized that the preliminary hearing 

;s valuable as a discovery device for the defense [Coleman 

v. Alabama, 399 U.S. 1, 9; 90 S.Ct. 1999, 2003 (1970), per 

Brennan, J.J most local criminal court judges keep a tight 

rein on defense counsel. 

People v. Hodges, supra, characterized preliminary exam

ination as a "minitrial," with disclosure available to a 

limited degree which significantly presents a vital 

opportunity for defendant to obtain the equivalent of 

disclosure. Thus, IIthere's no harm in asking" and 

therefore counsel can explore other facets of the case, 

not strictly relevant on the hearing, to the extent that 

the court will allow such examination. Lay the ground

work for cross-examination at trial or pre-trial hearing. 
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Aside from the obvious preview value of such testimony, 

you may benefit from the officer's lack of preparation to 

testify on these subjects. 

(5) Consider calling other officers (not called by the prose

cution) as defendant's witnesses. The defense has a 

right to call witnesses, subject to the court's discre

tion. CPL §180.60(7). This tactic is rarely permitted 

by local criminal court judges and one must anticipate 

that all officers will undoubtedly testify adversely to 

the defendant. This device should only be attempted 

where you have no hope of winning the hearing, but want 

to pin down the t.estimony of as many police witnesses as 

you can. As the officer is your witness, you cannot use 

the normal methods of cross-examination. 

(6) Always get at least one ruling limiting your 

cross-examination to avoid the perpetuation of testimony. 

See People v. Simmons, 36 N.Y.2d 126, 365 N.Y.S.2d 812 

(1975); People v. Corley, 77 A.D.2d 835, 431 N.Y.S.2d 21 

(1st Dept. 1980) appeal dismissed, 52 N.Y.2d 783, 436 

N.Y.S.2d 21 (1980). 

v - DISCOVERY 

Introduction 

CPL Article 240, effective January 1, 1980, changed discovery 

procedure for both sides. [For an extensive discussion, see Criminal 

Discovery. 1982 by Han. O. Bruce Crew, ill, published by BPOS.] 

247 



- 10 -

Under the prior law, a court order was required for discovery [CPL 

§240.l0(1)]. The new law permits discovery upon demand for routine 

material for both the People and the defendant [CPL §§240.10(1), 240.20, 

240.30 J. 

The new CPL Article 240 specifies what property the defendant may 

demand from the prosecutor. Under the prior law, only the defendant's 

statements made to a grand jury or law enforcement personnel were auto

matically discoverable. Physical and mental examination reports, and all 

other material within the prosecutor's control were within the judge's 

discretion to order discovery. The new statute, CPL §240.20(1)(a)-(g), 

states what property is discoverable on demand. This inclUdes physical 

or mental examination reports, photographs or drawings of the defendant, 

property taken from the defendant or his codefendant, and any evidence 

Favorable co the accused as required by Brady v. Maryland, 373 U.S. 83, 

83 S.Ct. 1194 (1963). 

Note: Under the new CPL Article 240, "at the trial" means as part 

of the People's or the defendant's direct case. CPL §240.10(4). There

fore, the provision in CPL §240.40 for discretionary discovery of any 

material that the People intend to introduce at trial which is necessary 

to the defendant's preparation of his defense, arguably does not include 

matter the People 00 not intend to offer as part of the direct case, but 

might refer to on cross-examination or in rebuttal, unless such material 

is discoverable under Brady or Rosario. 

(A) Discovery of Police Reports; Rosario Material. Police 

officers ' reports made in connection with their investigation and their 

records of the statements of witnesses are "Rosario material," that is, 

they must be given to the defense if they relate to the subject matter of 
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the testimony that the witness will give at trial. People v. Rosario, 9 

N.Y.2d 286, 213 N.Y.S.2d 448 (1961). In People v. Consolazio, 40 N.Y.2d 

446, 387 N.Y.S.2d 62 (1976), the rule in Rosario was extended to any oral 

statements offered by a witness which an Assistant District Attorney haa 

noted on his worksheets for the case. 

The significance of the substance of the witness' prior statements 

is irrelevant to any determination of whether the failure to turn over 

Rosario material was harmless error; such failure will only be deemed 

harmless when the material not turned over is merely dup1i;":tive of other 

material which was made available to defense counsel. Conso1azio, supra; 

~ also People v. Cadby, 75 A.D.2d 713, 427 N.Y.S.2d 121 (4th Dept. 

1980); People v. Baker, 75 A.D.2d 966, 428 N.Y.S.2d 353 (3rd Dept. 

1980). For example, where the police report (Rosario material) that was 

not turned over was merely duplicative of police notes that defense 

counsel had already received, the fact that the report was not turned 

over was not prejudicial to defendant and therefore not a basis for 

reversal. People v. King, 79 A.D.2d 992, 434 N.Y.S.2d 462 (2d Dept. 

1981). See also People v. Renner} 80 A.D.2d 705, 437 N.Y.S.2d 749 (3rd 

Dept. 1981), where failure to give grand jury testimony of a witness did 

not result in error since defendant was not convicted on the specific 

count to which the testimony referred. 

(B) Discovery of Police Personnel files. Discovery of police 

personnel files is limited by statute. A person may apply to a court, 

which must review the request, give interested parties an opportunity to 

be heard and then may order such records made available to the person 

requesting them as the court deems relevant and material after an in 
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camera review and determination. Civil Rights Law §50-a, negating People 

v. Sumpter, 75 Misc.2d 55, 347 N.Y.S.2d 670 (Sup. Ct. N.Y. Co. 1973). 

(C) Discovery of Scientific Tests and Examination Reports. Reports 

of scientific test results are discoverable by the defense under CPL 

§240.20(1)(c), and by the prosecutor under CPL §240.30(1). Both sides 

must make a diligent good faith effort to make available such property 

where it exists, but are not required to obtain by subpoena duces tecum 

property which opposing counsel may thereby obtain. CPL §§240.20(2); 

240.30(2) . 

VI- HEARINGS ON PRETRIAL MOTIONS 

Where defense counsel has moved to suppress evidence (~, confes

sion, identification, search and seizure) pursuant to CPL Article 710 or 

on other grounds, and the motion is not granted or denied on the papers, 

a hearing must be held. CPL §§710.60; 710.40. The hearing is held 

before the judge alone, prior to trial. 

The issues to be determined will usually be legal: based upon the 

officer's claims, were his actions proper? Rarely will the court dis

believe the officer even if his story is improbable, or he is impeached, 

or contradicted by the defendant or those close to him. People v. Berrios, 

28 N.Y.2d 361, 321 N.Y.S.2d 884 (1971), and People v. McMurty, 64 Misc.2d 

63,314 N.Y.S.2d 194 (N.Y.C. Crim. Ct. N.Y. Co. 1970). But see People v. 

Quinones, 61 A.D.2d 765, 402 N.Y.S.2d 196 (1st Dept. 1978), and People v. 

Gonzales, 109 Misc.2d 448, 439 N.Y.S.2d 970 (N.Y.C. Crim. Ct. Bronx Co. 

1980). Testimony from disinterested witnesses, independent experts, or 

incontrovertible physical or documentary proof will generally be 
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necessary to move the court,to discredit the officer's factual account. 

Ultimately, the hearing court, having the benefit of observing the 

witnesses as they testify, can credit the testimony of any witness, and 

unless substantially unsupported by the record, its findings of fact will 

rarely be disturbed. People v. Morris, 83 A.D.2d 691, 442 N.Y.S.2d 607 

(3rd Dept. 1981). 

In evaluating the propriety of the officer's acts, the court will 

obviouslY apply the legal tests established by the relevant cases. 

Additionally, many police departments issue "legal bulletins" to their 

officers establishing departmental practice for conducting line-ups, 

obtaining confessions, etc. A sample ;s annexed. Relevant and 

up-to-date departmental memoranda may be obtained by a "SO ordered" 

subpoena. Proof of a departure from established departmental procedures 

may be significant in establishing your case on the pre-trial hearing. 

(A) Preparing for the pre-trial hearing. Prepare factually by 

reviewing the facts in detail with the defendant and witnesses and 

subpoena all police department records. Prepare legally by reading all 

the relevant cases, particularly the most recent ones, as the law is 

constantly changing in the most sensitive area of police-citizen 

confrontations. Ask the court to order disclosure of Rosario material 

prior to commencing the hearing as disclosure at pretrial hearings is 

required under People v. Malinsky, 15 N.Y.2d 86, 262 N.Y.S.2d 65 (1965). 

(8) Direct examination by the prosecutor. The prosecution bears 

the burden of going forward, the defendant bears the burden of proof. 

People v. Malinsky, supra (search and seizure); People v. Huntley, 15 

N.Y.2d 72, 255 N.Y.S.2d 838 (1965) (confessions) and People v. Rahming, 

26 N.Y.2d 411, 311 N.Y.S.2d 292 (1970) (identification). Thus, the 
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district attorney will proceed with direct examination of the officer 

first. 

During the direct examination, note whether the prosecutor has 

established the vital legal points with respect to the issue being tried. 

If he has not, and you do not expect the defect to be cured by another 

witness, strongly consider staying away from the area where the testimony 

was insufficient or even foregoing cross-examination entirely. 

(C) General observations on cross-examination at pre-trial hearing. 

In deciding on your course of cross-examination, judge your own abilities 

as a cross-examiner and the officer's abilities as a witness (how well he 

testifies and how well prepared he seems). Have a clear idea of what you 

are trying to establish by your examination. 

As in the preliminary hearing, evaluate your chances of success on 

the issue being litigated. If you have a chance, consider a narrow 

inquiry focusing only on relevant issues. If you do not, a broader scope 

for discovery and trial preparation is in order. 

(0) Obtaining minutes of the hearing. If there has been a hearing 

(whether you have won or lost on the issue), always be sure to obtain 

the minutes for use at the trial. If the defendant can afford to pay 

for them, order them from the stenographer and follow up to be sure they 

are done. If the defendant is indigent (even if defense counsel is 

retained) the minutes can be obtained at government expense. See County 

Law §722-c and People v. Zabrocky, 26 N.Y.2d 530, 311 N.Y.S.2d 892 

(1970). However, to be timely, the request for free minutes should be 

~ade, at the latest, at the outset of the hearing. People v. Peacock, 31 

N.Y.2d 907, 340 N.Y.2d 642 (1972). 
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VII - ISSUES ARISING AT THE PRE-TRIAL HEARINGS 

(A) Right to counsel. This issue is fundamental in most identifi

cation and confession cases. The Court of Appeals in People v. Hawkins, 

55 N.Y.2d 474, 450 N.Y.S.2d 159 (1982), cert. denied, 459 U.S. 846 

(1982), held that there is no absolute right to counsel at a lineup 

(corporeal identification) when conducted as part of an investigation 

even if a defendant has requested the presence of his attorney. The 

decision was premised on the necessity for prompt investigation as close 

in time as possible to the occurrence of the incident. Only after 

initiation of formal prosecutoria1 proceedings does this right indelibly 

attach. Note that not all identification cases involve the right to 

counsel: it is not applicable at photo arrays, [People v. Gonzalez, 27 

N.Y.2d 53, 313 N.Y.S.2d 673 (1970), cert. denied, 400 U.S.996 (1971)J, or 

in prompt post-crime confrontations or un arranged viewin~s [People v. 

Logan, 25 N.Y.2d 184, 303 N.Y.S.2d 353 (1969), cert. denied, 396 U.S. 

1020 (1970); People v. Brnja, 50 N.Y.2d 366, 372; 429 N.Y.S.2d 173, 176 

(1980); People v. Smith, 110 Misc.2d 616, 442 N.Y.S.2d 719 (Sup. Ct. 

Bronx Co. 1981)J. A defendant represented by an attorney may not be 

subjected to interrogation, whether or not the defendant is in custody, 

unless he waives counsel in the presence of counsel. People v. Skinner, 

52 N.Y.2d 24, 436 N.Y.S.2d 207 (1980), broadening the rule in People v. 

Hobson, 39 N.Y.2d 479, 384 N.Y.S.2d 419 (1976) and People v. Arthur, 22 

N.Y.2d 325, 292 N.Y.S.2d 663 (1968). However, even a defendant who is 

represented by counsel may volunteer a statement to police. People v. 

Kaye, 25 N.Y.2d 139,303 N.Y.S.2d 41 (1969); People v. Pinzon, 44 N.Y.2d 

458, 406 N.Y.S.2d 268 (1978). Such volunteered statements must be 

genuinely spontaneous and not the result of any subtle conduct, acts or 
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remarks of police officers designed towards indirectly eliciting 

incriminating responses. Rhode Island v. Innis~ 446 U.S. 291) 100 S.Ct. 

1682 (1980); Brewer v. Williams) 430 U.S. 387, 97 S.Ct. 1232 (1977). Nor 

may the statements be the product of inducement, encouragement, 

provocation, or acquiescense, no matter how subtly employed. People v. 

Stoesser, 53 N.Y.2d 648, 438 N.Y.S.2d 990 (1981); People v. Grimaldi, 52 

N.Y.2d 611,439 N.Y.S.2d 833 (1981); People v. Cunningham, 49 N.Y.2d 203, 

424 N.Y.S.2d 421 (1980); People v. Maerling, 46 N.Y.2d 289, 413 N.Y,S.2d 

316 (1979). In People v. Gillespie, 83 A.D.2d 712, 442 N.Y.S.2d 721 (3rd 

Dept. 1981), defendant, after arrest upon an information and a warrant, 

questioned police officers about the charges against him. In the course 

of this discussion defendant made inculpatory statements. The court 

found his statements not "blurted" out but the product of a conversation 

between defendant and police officers ana, therefore, inadmissible under 

Samuels, Settles and Cunningham. Cf. People v. Lanahan, 55 N.Y.2d 711, 

447 N.Y.S.2d 139 (1981); People v. Lucas, 53 N.Y.2d 678, 439 N.Y.S.2d 99 

(1981); People v. Rivers, 83 A.D.2d 978, 443 N.Y.S.2d 35 (3rd Dept. 

1981), aff'd, 56 N.Y.2d 476 (1982). Statements obtained in violation of 

defendant's right to counsel may be used to impeach a defendant who takes 

the stand and testifies inconsistently with those statements if the 

statements were voluntary. People v. Maerling, 64 N.Y.2d 134, 485 

N.Y.S.2d 23 (1984). Courts have narrowly construed any assertion that 

defendant waived counselor volunteered statements to the point that any 

post-arrest activity by police officers leading to incriminating state

ments is subject to minute scrutiny. Cf. People v. Barnes, 83 A.D.2d 

978, 443 N.V.S.2d 68 (1st Dept. 1981), for the extent to which reviewing 

courts will proceed in searching the record for deliberate or negligent 
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failure to respect a defendant's right to counsel. Essentially, almost 

any remarks by a police officer which would appear designed to trigger a 

defendant's response can render statements inadmissible. Edwards v. 

Arizona, 451 U.S. 477, 101 S.Ct. 1880 (1981). 

A represented defendant may not be questioned even if the question

ing is about an unrelated charge. People v. Rogers, 48 N.Y.2d 167, 422 

N.Y.S.2d 18 (1979). One police agency's actual knowledge of such an 

unrelated charge is not constructively imputed to another unless the two 

agencies are involved in what might be deemed a joint investigation or 

there is an indication of evasion of the limitations imposed on an agency 

having actual knowledge. People v. Fuschino, 59 N.Y.2d 91, 463 N.Y.S.2d 

394 (1983). People v. Bertolo, 65 N.Y.2d 111, 490 N.Y.S.2d 475 (1985) 

(non-custodial interrogation, where police do not actually know that 

earlier unrelated charges are pending and that defendant is represented 

by counsel on the prior charges does not violate defendant's right to 

counsel and doesn't require imputation of knowledge of defendant's 

representation.) People v. Bertolo, 65 N.Y.2d 111, 490 N.Y.S.2d 475 

(1985). Further a defendant has a right to counsel which attaches when 

an accusatory instrument is filed, as that instrument commences the 

criminal action. Accordingly, an unrepresented defendant against whom a 

felony complaint was filed could not be questioned unless he waived 

counsel in the presence of counsel. People v. Charleston, 54 N.Y.2d 622, 

442 N.Y.S.2d 493 (1981); People v. Samuels, 49 1~.Y.2d 218,424 N.Y.S.2d 

892 (1980); People v. Muccia, 83 A.O.2d 687, 442 N.Y.S.2d 312 (3rd Dept. 

1981); People v. Howard, 106 A.D.2d 663, 482 N.Y.S.2d 917 (2d Dept. 

lY84) • 
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If a defendant is in custody and his whereabouts are concealed from 

his attorney, any statements elicited from the defendant will be 

inadmissible at trial even if he has waived his constitutional right to 

the presence of counsel. People v. Bevilacqua, 45 N.Y.2d 508, 410 

N.Y.S.2d 549 (1978). In People v. Brown and Reed, 66 A.D.2d 158, 412 

N.Y.S.2d 522 (4th Dept. 1979), the defendant was taken into custody and 

questioned concerning a recent murder. He had neither requested nor 

retained counsel. The public defender's investigator called the District 

Attorney and inquired as to his whereabouts. The District Attorney 

denied that defendant was in custody at that time. The court excluded 

from trial those statements made by the defendant after the phone call, 

on the ground that his deception by public officials had ptevented 

defendant from receiving the assistance of those legitimately concerned 

with his welfare. In People v. Bartolomeo, 53 N.Y.2d 225, 440 N.Y.S.2d 

894 (1981), defendant, arrested on an arson charge, was represented by 

counsel; subsequently, he was questioned by detectives on a homicide 

matter; the detectives were aware of the arson case. His statements were 

ordered suppressed since officers had actual knowledge and were under an 

obligation to inquire whether defendcnt was represented by counsel. 

Compare People v. Kazmarick, 52 N.Y.2d 322, 438 N.Y.S. 247 (1981); see 

also People v. Servidio, 77 A.D.2d 191, 433 N.Y.S.2d 169 (2d Dept. 

1980), aff'd., 54 N.Y.2d 951 (1981) 

In cross-examining the officer in a case where right to counsel is 

an issue, focus on: 

(1) The precise language of the warnings administered by the 

officer, did he read to the defenaant from a card or 

recite warnings from memory? Defects in the rendition of 
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the warnings are frequently fatal to the prosecution's 

case. People v. Dunnett, 44 A.D.2d 733, 354 N.Y.S.2d 174 

(3rd Dept. 1974). But see California v. Prysock, 453 U.S. 

355, 101 S.Ct. 2806 (1981) (no requirement of the exact 

order in issuing Miranda warnings). 

(2) The precise language of the defendant's waiver of his 

rights. Mere silence, after receiving the warnings, may 

not be enough. People v. De1lorfano, 77 Misc.2d 602, 352 

N.Y.S.2d 963 (Suffolk Co. Ct. 1974); People v. White, 85 

A.D.2d 787,445 N.Y.S.2d 327 (3rd Dept. 1981) (mere 

affirmative responses were insufficient under all of the 

facts and circumstances in the record to establish the 

Poeple's burden of proof of vo1untariness). In this 

aspect of the inquiry, the defendant's education, health, 

criminal background, intelligence, etc., are all important 

factors in determining if he knew and understood the 

rights he allegedly waived. If these are real issues for 

the defense, consider how you can establish them through 

the officer. 

(3) Any attempt by the defendant to refuse to answer, limit 

questioning, or seek further information on his right to 

counsel may negative d waiver, even if initially properly 

obtained. 

If a defendant indicates that he wishes to exercise 

his right to remain silent, the interrogators must scrupu

lously honor his request by cutting off questioning. See 

Michigan v. Mosley, 423 U.S. 96, 96 S.Ct. 321 (1975); 
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People v. Kinnard, 62 N.Y.2d 910, 479 N.Y.S.2d 2 (1984). 

However in Mosley the United States Supreme Court found 

petititioner's statements voluntary because after Mosley 

had refused to answer, lithe police here immediately ceased 

the interrogation, resumed questioning only after the 

passage of a significant period of time and the prnvision 

of a fresh set of warnings, and restricted the second 

interrogation to a crime that had not been the subject of 

the earlier interrogation. II ~., 423 U.S. at 106, 99 

S.Ct. at 327. Furthermore, if a defendant invokes his 

right to counsel, any purported subsequent waiver of that 

right cannot take place outside the presence of counsel. 

People v. Cunningham, 49 N.Y.2d 203. 424 N.Y.S.2d 421 

(1980 ). 

(4) Any st~tements made by the police officers to the 

defendant in order to induce him to waive his rights. 

Misstatements of fact to the defendant, in order to induce 

a waiver, are constitutionally impermissible. Miranda v. 

Arizona, 384 U.S.436, 476; 86 S.Ct. 1602, 1629 (1966). 

However, the police need not inform the defendant as to 

the gravity of the charges against him. People v. Lewis, 

43 A.D.2d 989, 352 N.Y.S.2d 248 (3rd Dept. 1974). 

Note that resolution of the right to counsel issue is only for the 

court at the pre-trial hearing; the defense may not relitigate the issue 

to the jury at the trial. [CPL §710.70(3)(4)J. 

(B) Identification. Where there has been a previous iaentification 

of the defendant, from a photo, at a show-up or a lineup. the defense is 
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entitled to a pre-trial hearing (called a Wade hearing) to test the 

reliability of the identification. If the defense can establish that the 

identification procedure was unnecessarily suggestive and conducive to 

mistaken identification, the court will bar the witness from testifying 

at the trial regarding the prior identification. People v. Damon, 24 

N.Y.2d 256, 299 N.Y.S.2d 830 (1969). Additionally, unless an independent 

basis for the witness' ability to identify the defendant can be estab

lished, the tainted prior identification may bar the witness from making 

an in-court identification of the defendant at all. People v. Ba1lott, 

20 N.Y.2d 600,286 N.Y.S.2d 1 (1967); see also Peop'le v. Torres, 72 

A.D.2d 754, 421 N.Y.S.2d 275, 277 (2d Dept. 1979); People v. Cyrus, 76 

A.D.2d 842, 428 N.Y.S.2d 325 (2d Dept. 1980); People v. Miller, 74 A.D.2d 

961, 425 N.Y.S.2d 895 (3rd Dept. 1980); People v. Williams, 73 A.D.2d 

1019, 424 N.Y.S.2d 757 (3rd Dept. 1980); People v. Thomas, 72 A.D.2d 910, 

422 N.Y.S.2d 188 (4th Dept. 1979). A Supreme Court decision, Manson v. 

Braithwaite, 432 U.S. 98, 97 S.Ct. 2243 (1977), emphasized that "relia

bi1ity" (accuracy or independent basis) is the determinative factor. In 

the Manson case while there was a concededly unnecessarily suggestive 

identification procedure, the Court held that an independent basis had 

been established and approved an in-court identification of the defen

dant. Additionally testimony about the earlier improper identification 

was admitted, a departure from prior rulings. Significantly the Manson 

opinion notes that this testimony came in without objection, and the case 

may therefore be viewed as not representing a departure from prior law. 

Sometimes prosecutors try to prove their case on a ~vade hearing entirely 

through the testimony of the police officers, contending that there is no 

need to produce the eyewitness. While some Judges routinely require the 
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production of the eyewitness, your examination of the officer should be 

extremely thorough, not only for trial preparation, but to induce the 

court to require the testimony of the eyewitness to resolve the "indepen

dent basis" test. Major areas of inquiry are (1) what the eyewitness 

originally told the officer about the underlying circumstances of the 

crime and (2) all the factors attendant upon the identif~cation 

procedure. 

Regarding the underlying circumstances, ascertain what the eyewit-

ness said with respect to: 

(1) the length of total observation of the perpetrator; 

(2) how much attention was focused on the perpetrator; 

(3) whether the perpetrator's features were observable; 

(4) what was the lighting; 

(5) distance between the eyewitness and the perpetrator: 

(6) witness' eyesight; 

(7) witness' emotional state; 

(8) prior acquaintanceship between witness and perpetrator; 

(9) a11 descriptions of the perpetrator provided by the 

witness to all officers (original responding officer, 

detectives, police sketch artists, Bur~au of Criminal 

Identification, etc.). 

Next go into circumstances of the identification procedure: 

(1) what was said to the eyewitness in inviting him to the 

identification proceeding and statements made to him prior 

to his viewing the array; 
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(2) description and photograph of the lineup or production 

of the photographs from which the eyewitness selected the 

def;::ndant ' s; 

(3) mechanics of the lineup, were the participants asked to 

speak, act in particular manner, exhibit any part of 

their body or tryon any clothing? At which point was the 

identification made? 

(4) if more than one eyewitness, did they view array together, 

did one hear the other make an identification, did they 

have a chance to talk after the first one identified 

and before the second one viewed? 

(5) the actual language of the identification. Was it IIHe 

looks like the manll or "He is the man"? 

(C) Search and seizure. The focus here is on the officer's 

probable cause to take the steps which led to the discovery of the 

items. The law is in great flux in street searches and automobile 

searches, and fine distinctions are drawn on the amount of information 

the officer must have had to sustain an inquiry, a frisk or a search. 

The standards for each are different and emerging, and are beyond the 

scope of this outline. Objective facts known to the officer, as well as 

"hunches" are relevant. 

If consent is alleged, focus on the totality of circumstances to 

prove the defendant's will was over-borne. People v. Gorsline, 47 A.D.2d 

273, 365 N.Y.S.2d 926 (3rd Dept. 1975). One factor, although not 

determinative, is whether the officers informed the defendant that he had 

a right to refuse to consent. United States v. Mendenhall, 446 U.S. 544, 

100 S.Ct. 1870 (1980); People v. Gonzalez, 39 N.Y.2d 122, 383 N.Y.S.2d 
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215 (1976); People v. Talbot, 44 A.D.2d 641, 353 N.Y.S.2d 842 (3rd Dept. 

1974) • 

D. Custodial Interrogation and Probable Cause 

In the wake of Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248 

(1979), a threshold inquiry is proper to ascertain if police officers had 

probable cause to seize a defendant for questioning. In Dunaway, 

defendant was subjected to arrest for purposes of interrogation during 

which he admitted to participation in a homicide. Defendant's confession 

was suppressed as obtained in violation of his Fourth Amendment rights, 

since police officers lacked any reliable basis for the arrest. Thus, 

while one may accompany police officers to headquarters for questioning, 

such action must be voluntary and without coercive influences on the part 

of police officers. Such factors as the number of officers, display of 

weapons, tone of voice and the like bear upon consent to interrogation. 

Mere interrogation while in a police station is not per se coercive, 

Oregon v. Mathiason, 429 U.S. 492, 97 S.Ct. 711 (1977), and an arrest 

will not be found when one is asked to submit to questions with the 

understanding that the questioning can be stopped at any time and that 

one is under no compulsion to so submit and is free to leave. See United 

States v. Mendenhall, supra; People v. Yukl, 25 N.Y.2d 585, 307 N.Y.S.2d 

857 (1969), cert. denied, 400 U.S. 851 (1970). One is in custody if 

deprived of his freedom in any significant way or if led to believe that 

he is so deprived. People v. Rodney P., 21 N.Y.2d 1, 9; 286 N.Y.S.2d 225 

(1967). Perception of custody is governed by the reasonable man standard 

enunciated in People v. Yukl, 25 N.Y.2d 585, 589; 307 N.Y.S.2d 857, 

859-60 (1969): 
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In deciding whether a defendant was 
in custody prior to receiving his warn
ings, the subjective beliefs of the 
defendant are not to be the determina
tive factor. The test is not what the 
defendant thought, but rather what a 
reasonable man, innocent of any crime, 
would have thought had he been in the 
defendant·s position. (Citations 
omitted ). 

Having voluntarily answered questions in the presence of police of

ficers, one can be subjected to arrest if incriminating statements are 

made. Accordingly, bona fide consent dispenses with requirements of 

probable cause for custodial interrogation. People v. Hodge, 44 N.Y.2d 

553, 406 N.Y.S.2d 736 (1978); People v. Coker, 103 Misc.2d 703, 427 

N.Y.S.2d 141 (Sup. Ct. Bronx Co. 1980). 

VIII - THE TRIAL - THE OFFICER AS A WITNESS 

(A) formulating the defense strategy. The description of available 

devices to interview and cross-examine the officer listed above should 

not mislead the reader into assuming that all. or even any of them, will 

be present in any particular case. Many cases are tried where there was 

neither a preliminary hearing nor a hearing on a pre-trial motion. 

But whether you have a lot or a little informaticn, you should still 

try to devise the defense theory of the case prior to commencing the 

trial. This is critical for it affects every aspect of the trial, from 

voir dire and jury selection, opening, cross-examination, presenting the 

defense, to summation and requests to charge. 

(b) Jury selection. To the extent that you anticipate the 

officers· testimony and its impact on the jury, try to get jurors who 
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will agree with your ultimate position on summation (by which time you 

have to take a position). 

(C) Opening. Many lawyers prefer not to box themselves in by 

enunciating a defense theory, but instead, deliver a generalized speech 

or even waive opening. These techniques have the advantage of preserving 

maximum flexibility but ignore the vital function of enabling the jury to 

anticipate what the defense is hoping to prove while its hearing the 

testimony. 

(D) Rosario material. Rosario material must be disclosed prior to 

the prosecutor's opening. CPL §240.45(l)(a). Damon material must be --
given by the defense to the prosecutor after the presentation of the 

People's direct case and before the presentation of defendant's direct 

case. CPL §240.45(2). 

(E) Direct examination - defense counsel's role. Pay strict atten

tion to the prosecut~r's direct examination of police witnesses. Be 

aware of the following dangers on direct: 

(1) Background material - introductory narrative, not directly 

probative of defendant's guilt is admissible on the 

theory that the prosecution may prove the background and 

circumstances of the case. This is within the sound 

discretion of the trial judge, but object to overly 

extensive backgrounding, particularly if it paints a 

large criminal picture in which your defendant plays only 

a small part. People v. Stanard, 32 N.Y.2d 143, 344 

N.Y.S.2d 331 (1973); People v. Maldonado, 50 A.D.2d 556, 

376 N.Y.S.2d 512 (1st Dept. 1975). 
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(2) Characterizations - officers may try to characterize 

incidents and state conclusions. Insist on facts, not 

opinion. 

(3) Gratuitious material. Officer-witnesses frequently use 

the prosecutor's questions to launch into extraneous and 

damaging facts. Insist that officer answer the question. 

(4) Leading questions. Do not bother to object on introduc

tory material or where the defense is not hurt (you may 

need the same courtesy in presenting the defense). Do not 

allow leading to go into the important elements of the 

case, however, and if it becomes a pattern, object that 

the testimony must come from the witness, not the 

examiner. People v. Arce, 42 N.Y.2d 179, 397 N.Y.S.2d 

619 (1977); People v. Johnston, 47 A.D.2d 897, 366 

N.Y.S.2d 198 (2d Dept. 1975). 

(5) Refreshing recollection. Officers have learned to re

quest permission to refresh recollection and use it as an 

opportunity to read their notes into evidence. This is 

improper and should not be allowed. Richardson on 

Evidence (Prince) §479 (9th Ed.); §466 (lOth Ed.); People 

v. Betts, 272 App.Div. 737, 74 N.Y.S.791 (1947), aff'd 297 

N.Y.1000 (1948); Cf. People v. Ramos, 41 A.D.2d 669 (2d 

Dept. 1973). 

(6) Bolstering of complainant's identification. Only the 

eyewitness is permitted to testify regarding the fact of 

the eyewitness' prior identification of the defendant. 

People v. Trowbridge, 305 N.Y. 471 (1953). The only 
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exception is where the eyewitness is incapable of making 

an in-court identification. CPL §60.25(1). Where an 

independent basis exists for identification, improper 

bolstering by reference to a previous identification may 

be subject to the harmless error rule. See People v. 

Adams, 53 N.Y.2d 241, 440 N.Y.S.2d 902 (1982), where a 

proper in-court identification by an eyewitness to the 

crime overcame prior improper out-of-court identification 

testimony. 

(7) Questions repeating damaging facts already established. 

(8) Continuing to ask questions along a line previously ruled 

improper by the court. People v. Alicea, 37 N.Y.2d 601, 

376 N.Y.S.2d 119 (1975). 

(9) Unsupported inferences that the defendant intimidated or 

threatened any witness. People v. Petrucelli, 44 A.D.2d 

58, 353 N.Y.S.2d 194 (1st Dept. 1974). 

(10) If the prosecutor did not serve pre-trial notice of inten

tion to introduce confession, statement or admission, or 

of pre-trial jdentification, and the officer seems to be 

headed in that direction, object strenuously. See CPL 

§710.30 and §7l0.30;(3). 

(11) If the officer testifies about a search which led to 

evidence offered against the aefenaant, and no pre-trial 

motion to suppress was made, move to hold a hearing out of 

the presence of the jury. CPL §710.60(5). 

(12) Defendant's post-arrest silence - when a defendant, after 

being advised of his Miranda rights, refuses to speak at 
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all, it is improper for the prosecution to elicit this 

fact or comment thereon in any form. Doyle v. Ohio, 426 

U.S. 610, 96 S.Ct. 2240 (1976); People v. Conyers, 49 

N.Y.2d 174, 179-80; 424 N.Y.S.2d 402, 406 (1980). How

ever, in Jenkins v. Anderson, 447 U.S. 231, 100 S.Ct. 

2124 (1980), the Supreme Court held that as a matter of 

Federal Constitutional law, pre-arrest silence could be 

employed for impeachment purposes when the defendant 

testified. The defendant may also be cross-examined about 

post-arrest inconsistent statements which he made after 

receiving Miranda warnings. Anderson v. Charles, 447 U.S. 

404, 100 S.Ct. 2180 1980). But see People v. Conyers, 52 

N.Y.2d 454, 438 N.Y.S.2d 741 (1981), whch reaffirmed the 

holding in Conyers I that New York's Constitution 

prohibits the cross-examination of a defendant about his 

pre-arrest silence to impeach his trial testimony. 

(13) Omission of exculpatory fact - if a defendant has spoken 

to the police, but omitted a vital fact, now offered in 

exculpation, can this be elicited to impeach him? Yes, 

holds the Court of Appeals in People v. Savage, 50 N.Y.2d 

673, 431 N.Y.S.2d 382 (1980), cert. denied, 449 U.S. 1016 

(1980). Note that in Sava~ the statement was post-arrest 

and defendant had waived his ~iranda rights. Clearly, the 

rule therefore applies equally to pre-arrest or post

arrest statements made by a defendant who gives an 

explanation which does not mention the clearly exculpatory 

detail he proffers at trial. An excellent case summariz-
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ing the issues, and the rationale, is People v. Gilmore, 

76 A.D.2d 548, 430 N.Y.S.2d 854 (2d Dept. 1980). See also 

Matter of Charles B., 83 A.D.2d 575, 441 N.Y.S.2d 132 (2d 

Dept. 1981). 

(14) Reference to a previously entered and subsequently 

withdrawn guilty plea by defendant. People v. Spitaleri, 

9 N.Y.2d 168, 212 N.Y.S.2d 53 (1961). 

(15) Note weak spots in direct for exploitation on cross, 

(16) Be aware not only of what is brought out, but also of 

apparent gaps in the testimony. Be wary of traps. 

(F) Should the defense cross-examine the officer? First, it is not 

necesary to examine every witness, merely because he was called by the 

prosecution. The key question is "has the witness hurt yoU?" and the 

corollary is "can he hurt you more?" If the defense has not been damaged 

by the direct testimony, strongly consider waiving cross-examination. 

Two exceptions to this observation should be mentioned. First, 

situations exist where the officer has not hurt the defense on the 

prosecutions direct case, but you anticipate that he will be recalled to 

rebut some part of the defense case. In that case you may wish to 

discredit the officer immediately so that his rebuttal testimony will not 

be as damaging when it is offered. 

The other instance is not true cross-examination, but arises where 

you wish to elicit some matter helpful to the d~fense. In these situa

tions great care must be employed to insure that you get the answers you 

want. More will be said about this later. 
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(G) Techniques of cross-examination of officer-witness at trial. 

(1) have a purpose, plan and direction. Sketch out your 

cross-examination. 

(2) chronological order of cross-examination - generally 

favored as easier to do and for jury to understand, but is 

also easier for witness to anticipate. Consider hybrid of 

chronological and broken order. 

(3) insist on respect. 

(4) try to start strong and be sure to end strong. 

(5) controlling the officer-witness. 

(a) use leading questions. 

(b) make questions short, plain and simple. 

(c) make your questions suggest answers which appear 

reasonable and logical. 

(d) "know" the answers to your questions. 

(e) if an answer hurts, do not show it and move on. 

(6) pinning answers down - if you are seeking favorable 

material or to impeach the officer, do not rush too fast 

to the clincher, or ultimate question. Be sure that all 

the relevant details are established before asking it, to 

avoid the officer slipping out by changing a fact. 

(7) stay away from gaps or errors in direct testimony, you may 

fill them in by eliciting answers. 

(8) be ready to stop when you have achieved the purpose you 

desire. Countless cases have been lost because of ong 

question too many. 
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(9) be flexible. If you are doing well and shaking the 

witness, try for more. On the other hand, if it is not 

going well, do not continue to take lumps. Hit your best 

points, end well and sit down. 

(H) Technique of impeachment of police-officer-witness by prior 

inconsistent statement. 

(1) prior to trial, prepare an "inconsistency scorecard" -

list all versions of the relevant facts given by the 

officer. Add to it what is said on direct examination. 

(2) lay the factual foundation - be sure that you have 

established all the essential facts before eliciting prior 

inconsistent statement to avoid wriggling out. 

(3) lay the legal foundation - learn method of properly 

proving prior inconsistent statement. Richardson on 

Evidence, (Prince) §50l (lOth Ed.). 

(a) ask the witness if he ever made the prior inconsis

tent statement - summarizing first and then direct 

quotation. If he acknowledges having made the prior 

inconsistent statement, that may end the inquiry 

(b) if the witness denies having made the prior inconsis

tent statement, or says he does not recall, read the 

precise statement to him and offer it in evidence. 

(c) establish factors proving greater reliability and 

"sanctity" of prior statement. 

(4) is an omission a prior inconsistent statement? If the 

officer failed to mention a relevant fact in a prior 

account, this may be a prior inconsistent statement. But 
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you must first establish that the witness' attention was 

called to the matter and he was asked the facts embraced 

in the question posed at trial. People v. Bornholdt, 33 

N.Y.2d 75, 350 N.Y.S.2d 369 (1973), cert. denied sub. nom. 

Victory v. New York, 416 U.S. 905 (1974). 

(5) be constantly aware that impeachment by prior inconsistent 

statement may open the door to recruttal by proof of a 

prior inconsistent statement. People v. Singer, 300 N.Y. 

120 (1949). But examine the rule closely; a prior incon-

sistent statement is admissible only if the witness' 

testimony has been attacked as a recent fabrication 

[People v. Caserta, 19 N.Y.2d 18, 277 N.Y.S.2d 647 (1966)] 

and the previous inconsistent statement must have been 

made before the imputed motive to lie arose [People v. 

White, 57 A.D.2d 669, 393 N.Y.S.2d 615 (3rd Dept. 1974)]. 

(I) Other methods of impeaching the officer-witness. 

(1) by demonstrating the inherent improbability of his story 

or internal inconsistencies therein. 

(2) by contradiction of other witnesses, police or civilian. 

(3) demonstrating ineptitude. If the defense theory is that 

the defendant is the wrong man, consider demonstrating 

ineptitude as grounds for theory that police took the 

easy way out. 

(4) frame - have to establish not only possibility, but facts 

sufficient for jury to accept evil motive of officer. 
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(J) Using the officer as a defense witness. 

(1) in certain instances, the officer may be valuable to the 

defense in establishing some fact, major or minor, corro

borative of the defense theory. 

(2) should only attempt if you have material indication that 

the officer will testify as you desire (by previous 

testimony, report, or informal statement, etc.). Rarely 

do it blindly and, if so, try to keep your purpose con

cealed. 

(3) in trying to elicit favorable testimony, defense counsel 

may frequently get an objection that he is going into 

matters not covered on direct examination. It should be 

permitted, but the court may deny you the privileges of 

cross-examination (the ability to lead). 

(4) build the officer up, get testimony establishing accuracy 

of recollection of fact testified to, elicit indicia of 

reliability and sanctity of favorable testimony. 

(K) Re-direct examination of officer by prosecution. The prose

cuto: will re-direct if the defense has scored points on cross-examina

tion which he can dilute (frequently) because he has inadvertently 

omitted something on direct. Be alert and object to the following: 

(1) mere repetition of direct examination under guise of 

rebuttal. 

(2) attempting to prove prior consistent statement without 

proper foundation. 

(3) eliciting entirely new material, not mentioned on direct 

or cross-examination at all. But recognize that the order 
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of proof is in the sound discretion of the trial judge. 

CPL §260.30(7). Indeed new rebuttal testimony has been 

held admissible after the close of People's case and the 

defendant's motion for a trial order of dismissal People 

v. Ayers, 55 A.D.2d 783, 389 N.Y.S.2d 481 (3rd Dept. 

1976) . 

(4) improper rebuttal of testimony elicited upon cross

examination of defense witnesses. People v. Schwartzman, 

24 N.Y.2d 241, 299 N.Y.S.2d 817 (1969), cert. denied 396 

U.S. 846 (1969). 

(5) asking "summation" questions. 

IX - TYPICAL ISSUES IN CROSS-EXAMINATION OF OFFICER-WITNESS AT TRIAL. 

(A) Identification. If the defense is mistaken identification, it 

is frequently necessary to elicit details of inadmissible pre-trial 

identification procedures to support the ultimate contention that the 

eyewitness picked out the wrong man 0ecause of suggestive identification 

procedures. But going into the identification procedures even slightly, 

or intimating this was the reason for error, opens the door for full 

exploration of the pre-trial identification procedures on the prosecu

tion's redirect. Pe2~ v. Vinson, 48 A.D.2a 730, 367 N.Y.S.2d 863 (3rd 

Dept. 1975) and People v. Peterson, 25 A.D.2d 437, 266 N.Y.S.2d 884 (2d 

Dept. 1966). This rule does not extend to composite sketches made by 

police artists, however. People v. Lindsay, 42 N.Y.2d 9, 396 N.Y.S.2d 

610 (1977). Thus, eliciting details of pre-trial identification proce

dures, without any real hope of establishing suggestiveness to the jury's 

satisfaction, has been held incompetent conduct of defense counsel 
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requiring reversal. See People v. Sarmiento, 40 A.D.2d 562, 334 N.Y.S.2d 

210 (2d Dept. 1972). 

(B) Undercover officers. This can be an extremely difficult cross

examination. Generally you will not have the benefit of any pre-trial 

testimony of the undercover officer. On the other hand, such officers 

are frequently required to keep more detailed records of their activities 

than other officers, and thus present more material for cross-examination 

on prior inconsistent statements. 

The prosecutor may move to close the courtroom to the general public 

during the officer1s testimony under People v. Hinton, 31 N.Y.2d 71, 334 

N.Y.S.2d 885 (1972), cer~. denied, 410 U.S. 911 (1973); [see also People 

v. Cuevas, 50 N.Y.2d 1022, 431 N.Y.S.2d 686 (1980), citing HintonJ. 

Always oppose such an application and insist that a hearing be held and a 

proper showing made before the application is granted. People v. Jones, 

47 N.Y.2d 409, 418 N.Y.S.2d 359 (1979), cert. denied 444 U.S. 946 (1979). 

Closing the courtroom is a matter of discretion and its abuse can 1eaa to 

reversal. Boyd v. Lefevre, 519 F.Supp. 629 (E.D.N.Y. 1981); People v. 

Boyd, 59 A.D.2d 558, 397 N.Y.S.2d 150 (2d Dept. 1977); People v. Cousart, 

74 A.D.2d 877, 426 N.Y.S.2d 295 (2d Dept. 1980). 

In cross-examining undercover officers, emphasize their use of 

deceit. Blur the lines between police conduct and criminal conduct. Use 

leading questions exclusively. 

(C) Drug cases - affirmative defense - proof through officer. 

Frequently, the defendant is only left with defenses of desperation 

agency, entrapment and duress. Understand that by raising such defenses, 

it becomes appropriate to focus an inquiry into the defendant1s past. 

Proof of similar acts (prior and subsequent) becomes admissible to aid 
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the jury in determining if defendant was predisposed to commit the crime 

charged or whether it was the influence of the police which led him to 

them. People v. Calvano, 30 N.Y.2d 199, 331 N.Y.S.2d 430 (1972); People 

v. Kegelman, 73 A.D.2d 977, 424 N.Y.S.2d 239 (2d Dept. 1980). 

Question the officer closely to try to establish some aspect of the 

affirmative defense. Hopefully you can prove something, and even 

negative answers have the value of imparting to th~ jury a better 

understanding of your claims during the prosecution's direct case. To 

establish the defense entirely through your client's testimony is quite 

difficult - the double hurdles of the interested witness charge ana 

burden of proof make this course unfruitful. Areas of inquiry include: 

(1) lack of previous drug dealing by defendant. 

(2) defendant's ignorance of drugs or drug dealing. 

(3) officer's promise to defendant of gain from them in event 

of sale. 

(4) inveigling, wheedling or persistence by officers to get 

defendant to obtain drugs from them. 

(5) provision of means for crime by officer - did they advance 

money, provide car, etc. See People v. Gonzalez, 66 

A.D.2d 828, 411 N.Y.S.2d 632 (2d Dept. 1978). 

(D) Accomplice cases. Where an accomplice will testify 

against the defendant, the defense can lay the groundwork for impeaching 

him by cross-examination of the officers. Try to establish that; 

(1) accomplice lied to officers initially in denying guilt. 

(2) threats of harsh punishment before accomplice turned. 

(3) accomplice learned that he could get a deal by suggestions 

by police. 
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(4) accomplice receiving special benefits from police. 

(5) accomplice withheld certain evidence from the police which 

he now offers at trial. 

x - POLICE EXPERT WITNESSES 

Police experts include chemical analysts (drugs and other suspected 

substances), gunsmiths (operability of weapons, functions and ballis

tics), handwriting analysts and fingerprint specialists. If such an 

expert will testify, your preparation for cross-examination must begin 

well before trial. 

In the defense request for discovery of experts' reports made in 

connection with the case, disclosure is mandatory. CPL §240.20(1)(c). 

Also, seek an opportunity for defense counselor his expert to examine 

the item about ~hich expert testimony will be offered. People v. 

Courtney, 40 Misc.2d 541, 243 N.Y.S.2d 457 (Sup. Ct. N.Y. Co. 1963) and 

People '';. Spencer, 79 Misc.2d 72,361 N.Y.S.2d 240 (Sup. Ct. Erie Co. 

1974) . 

If there is a real question as to the character of the item analyz

ed, hired an expert to examine it. If the defendant has funds, he should 

pay for the expert directly. If the defendant cannot afford an expert 

(even if defense counsel is retained), the court may authorize payment of 

the expert's fee from public funds. County Law §722-c. 

If, after all of the above, you have no real reason to suspect that 

the police expert's testimony can be shaken, strongly consider stipula

ting to his testimony, unless you intend to establish some fact favorable 

to the defense. 
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If you are going to cross-examine the police expert, be fully 

prepared. Obtain a list of leading texts, read them and have them avail

able in court for use on cross-examination. Consult your own expert to 

review your proposed cross-examination. 

(A) SUggested areas for cross-examination of police experts: 

(1) demonstrate the limited area of his expertise and training 

(consider subpoenaing police academy, or other training 

facility manuals and course outline). 

(2) lack of recognition of leading tests in field. 

(3) conflicts between expert's opinion and recognized 

authority; first induce him to acknowledge eminence of 

test, then demonstrate conflict. 

(4) try to get expert to waffle on certainty of conclusion 

expressed in direct. An opinion is no more than an 

educated guess. 

(5) demonstrate that by insertion of indisputable fact or 

removal of one demonstrably weak fact, the conclusion 

would or might be different. 

(6) if a hypothetical was used on direct, show that expert 

really did not understand it by seeing if he can recall 

each fact. 

(7) question closely, avoid debating area of expertise. 

Experts are sometimes particularly vulnerable in the foundational 

aspects of their testimony. An old argument that no longer has much 

vitality is the "chain of custodY" of the suspected substance. Older 

cases [(such as People v. Lesinski, 10 Misc.2d 254, 171 N.Y.S.2d 339 

(Sup. Ct. Erie Co. 1958)] held that the prosecution had to negative every 
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possibility of tampering or alteration by calling all persons who had 

access to the substance prior to the test, or the foundation was not 

established. The Court of Appeals, in People v. Connelly, 35 N.Y.2d 171, 

359 N.Y.S.2d 266 (1974), laid this contention to rest as an element 

of admissibility as long as the item is "sufficiently connected" to 

defendant. See also People v. Julian, 41 N.Y.2d 340, 392 N.Y.S.2d 610 

(1977) • 

XI - SUMMATION 

(a) Defense. In summarizing testimony, always be assiduously 

careful not to misstate or exaggerate evidence. If offering your evalua

tion of the officer's testimony, make your theory entirely clear to the 

jury. If the defense contends that the officer has framed the defendant, 

say so and bolster the argument with all the evidence you have brought in 

demonstrating such a motive on the officer's part. If, on the other 

hand, you are arguing mistake, make that clear and state that you are not 

implying evil motive on the witness' part. Anticipate the prosecutor's 

arguments and defuse them. 

Get into the "guts of the case." Do not rehash the facts or expan

sively argue the ultimate theories - the art of summation is convincing 

the jury that the facts lead to the conclusion you suggest. 

In considering any argument, anticipate the prosecutor's response. 

If he can rebut your argument and win the point, consider not making the 

argument at all. See People v. DeCristofaro, 50 A.D.2d 994, 376 N.Y.S.2d 

688 (3rd Dept. 1975). 

If you can formulate an ultimate question which cannot be answered 

and which should result in a not guilty verdict, pose it and challenge 
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the prosecutor to answer it. However, be aware that a challenge invites 

reasonable response and may open the door to fair comment. People v. 

Rodriguez, 62 A.D.2d 929, 403 N.Y.S.2d 275 (1st Dept. 1975). 

(B) Prosecution. Be alert to improper arguments and do not hesi

tate to object during the defendant's summation - this is entirely 

proper. People v. DeJesus, 42 N.Y.2d 519, 399 N.Y.S.2d 196 (1977); 

People v. Marcelin, 23 A.D.2d 368, 260 N.Y.S.2d 560 (1st Dept. 1965); 

Cf. People v. Reina, 94 A.D.2d 727 (2d Dept. 1983). Be alert particu

larly to arguments which: 

(1) State that the jury will have to resolve who - the defen-

dant or the officer - is lying, or that an acquittal is 

tantamount to a finding that the officers committed per-

jury. People v. Ingram, 49 A.O.2d 865, 374 N.Y.S.2d 327 

(1st D·2pt. 1975); People v. Bryant, 77 A.D.2d 603, 430 

N.Y.S.2d 101 (2d Dept. 1980); United States v. Drummond, 

481 F.2d 62 (2d Cir. 1973), See also United States v. 

Praetorius, 622 F.2d 1054 (2d Cir. 1979). 

(2) Contain misrepresentation of testimony, argument of facts 

not in the record or urge inferences not fairly suppor-

table by evidence. People v. Ashwal, 39 N.Y.2d 105, 383 

N.Y.S.2d 204 (1976); People v. Marcelin, supra; People v. 

Farruggia, 77 A.D.2d 447,433 N.Y.S.2d 950 (4th Dept. 

1980 ). 

(3) Involve the prosecutor personally vouchi~g for credibility 

of officers. People v. Figueroa, 38 A.O.2d 595, 328 

N.Y.S.2d 514 (2d Dept. 1971); People v. McKutchen, 76 

A.D.2d 934, 429 N.Y.S.2d 460 (2d Dept. 1980). 
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XII - REQUEST TO CHARGE 

A defendant is entitled to have a court charge that a police wit

ness testimony should not be given any more or less credibility than 

anyone else. This is to dispel any notion that a police officer because 

of his official status can be more worthy of belief than a defendant or 

others. In People v. Gadsen, 80 A.D.2d 508, 435 N.Y.S.2d 601 (1st Dept. 

19~1), a failure to so charge upon request was held reversible error 

especially in context of a charge that a defendant is testifying as an 

interested witness whose testimony should be weighed carefully and 

scrutinized more closely than the testimony of others. Cf. People v. 

Arillo, 58 A.D.2d 875, 396 N.Y.S.2d 483 (2d Dept. 1977). 
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1 

LAW GOVERNING INSANITY 

Introduction 

The question of a defendant's sanity may arise at different 

stages of the criminal proceeding. Counsel may move to have the court 

determine whether his client is competent to stand trial (competence is 

termed "fitness to proceed ll
; see CPL Article 730). Counsel may raise an 

affirmative defense of insanity on behalf of his client. If the client 

is acquitted or pleads guilty on the ground of insanity, the law mandates 

his initial commitment for examination to a mental health facility, in 

accordance with specified procedures, to determine whether he will be 

held in a mental health facility or released. Fitness to proceed, the 

insanity defense, and post-acquittal commitment involve di~tinct yet 

interrelated areas of law. Therefore, this course manual will treat all 

three subjects in one chapter: "Law Governing Insanity. II 

A. Article 730 - Determination of Fitness to Proceed 

(1) Competence to Stand Trial; Due Proces~ 

Inherent in the constitutional guarantee of due process is the 

right to a fair trial. A condition precedent to a fair trial or to a 

knowing, voluntary, and intelligent guilty plea is the ability of the 

defendant to have a rational as well as a factual understanding of the 

proceedings against him. Dusky v. United States, 362 U.S. 402, 80 S.Ct. 

788 (1960). The test is whether defendant has sufficient present ability 

to consult with his counsel with a reasonable degree of rational under

standing, not merely whether a defendant is oriented as to time and space 
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and has some recollection of events. Dusky v. United States, supra. In 

addition, counselts opinion is entitled to probative value in determining 

competency to stand trial. United States ex rel. Curtis v. Zelker, 466 

F.2d 1092 (2d Cir. 1972), cert. den., 410 US 945 (1973). The Qurden of 

proof, the criteria to be applied in determining mental competence to 

stand trial, the quantum of evidence necessary to support a finding of 

competence to stand trial, and the quantum of evidence necessary to 

support a finding of competence to stand trial or plead guilty, are 

discussed below in the context of New York Statets Criminal Procedure Law 

Article 730 and its provisions for determining "fitness to proceed". 

In Sharp v. Scully, 509 F. Supp. 493 (S.D. N.Y. 1981), the court 

ruled that competency to stand trial establishes a finding of competency 

to plea bargain. See People v. Owens, 111 A.D.2d 274, 489 N.Y.S.2d 110 

(2d Dept. 1985); People v. Ozman, 108 A.D.2d 762, 484 N.Y.S.2d 920 (2d 

Dept. 1985). 

(2) Definition of Fitness to Proceed 

CPL §730.10(1), in accordance with constitutional principles, 

defines a person who is not competent to stand trial as an "incapacitated 

person": 

"Incapacitated person" means a 
defendant who as a result of mental 
disease or defect lacks capacity to 
understand the proceedings against 
him or to assist in his own defense. 

(3) Determination of Fitness to Proceed 

(a) Order of Examination 

At any time after arraignment and, in the case of a charge by a 
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felony complaint, prior to holding defendant for the action of the grand 

jury, the court in which the criminal action is pending must issue an 

order of examination when it is of the opinion that defendant is 

an incapacitated person. CPL §730.30(1). An "order of examination" is 

issued to a director of: (1) a State hospital; or (2) a hospital 

certified by the State as adequate for such examinations; or (3) commu

nity mental health services, directing that defendant be examined to 

determine if he is an incapacitated person. See CPL §730.10(2) and (4). 

The appropriate director is selected in accordance with rules jointly 

adopted by the JUdicial Conference and the State Commissioner of Mental 

Hygiene (referred to below as the "Commissioner"). See CPL §730.20(1). 

The director must select two qualified psychiatrists to examine 

the defendant, of whom the director himself may be one; except that if 

the director is of the opinion that the defendant may be mentally 

defective, he may designate one qualified psychiatrist and one certified 

psychologist to examine the defendant. See CPL §730.20(1). A qualified 

psychiatrist is a physician certified or eligible to be certified by the 

American Medical Board of Psychiatry and Neurology or by the American 

Osteopathic Board of Psychiatry and Neurology. CPL §730.10(5). A 

certified psychologist is one registered under Article 153 of the 

Education Law. CPL §730.10(6). 

The New York Court of Appeals in People v. Armlin, 37 N.Y.2d 

167, 371 N.Y.S.2d 691 (1975), reversed the defendant's rape conviction 

and ordered a new trial, on the ground that the director who hac received 

the order of examination had designated only one psychiatrist to examine 

the defendant. See also People v. Ross, 50 A.D.2d 1064, 375 N.Y.S.2d 714 

(4th Dept. 1975), where the court set aside defendant's plea of guilty 
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to sexual abuse and issued a new order of examination where the defendant 

had been examined by only one psychiatrist under the first order of 

examination. See also People v. Vallelunga, 101 A.D.2d 603, 474 N.Y.S.2d 

857 (3d Dept. 1984), where the court held that examination by one 

psychiatrist was not sufficient to determine defendant's ability to stand 

trial. But see People v. Foster, 54 A.D.2d 595, 387 N.Y.S.2d 480 (3d 

Dept. 1976), where the court refused to reverse a conviction, holding the 

rule in Armlin inapplicable to invalidate defendant's plea of guilty 

entered after an examination by only one examining psychiatrist, appoint

ed by the court under its inherent power at defense counsel's request to 

determine if there was medical evidence to support a defense of insanity 

to the charge. (See Section B[2J, infra for a discussion of this type of 

examination.) The court in Foster stated that Armlin was distinguishable 

because it involved an order of examination under Article 730, under 

which the examining psychiatrists are to determine defendant's competency 

to stand trial or to take a plea, not defendant's sanity at the time of 

the crime. 

(4) Court's Discretion to Issue Order of Examination 

If the evidence raises a bona fide doubt as to defendant's 

competency to stand trial, the trial court's failure to make an inquiry 

into defendant's competence under the appropri ate state procedure is a 

denial of due process. Pate v. Robinson, 383 U.S. 375, 86 S.Ct. 836 

(1966). See also Drope v. Missouri, 420 U.S. 162,95 S.Ct. 896 (1975), 

where the United States SuprEme Court reversed petitioner's conviction 

for aiding and abetting others to rape his wife a.nd ordered a new trial, 
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. on the ground that the trial court's failure to order a pre-trial 

psychiatric examination deprived petitioner of his right to a fair trial, 

thereby depriving him of due process of law. 

The import of our decision in Pate v. 
Robi nson is that evi dence of a def en
dant's irrational behavior, his demeanor 
at trial, and any prior medical opinion 
on competence to stand trial are all 
relevant in determining whether further 
inquiry is required, but that even one 
of these factors standing alone may, in 
some circumstances, be sufficient. 
There are, of course, no fixed or 
immutable signs which invariably indi
cate the need for further inquiry to 
determine fitness to proceed; the ques
tion is often a difficult one in which a 
wide range of manifestations and subtle 
nuances are implicated. That they are 
difficult to evaluate is suggested by 
the varying opinions trained psychia
trists can entertain on the same 
facts .... 

Even when a defendant is competent 
at the commencement of his trial, a 
trial court must always be alert to 
circumstances suggesting a change that 
would render the accused unable to meet 
the standards of competence to stand 
trial. Whatever the relationship 
between mental illness and incompetence 
to stand trial, in this case the bearing 
of . the former on the 1 atter was 
sufficiently likely that, in light of 
the evidence of petitioner's behavior 
including his suicide attempt, and there 
being no opportunity without his 
presence to evaluate that bearing in 
fact, the correct course was to suspend 
the trial until such an evaluation could 
be made. That this might have aborted 
the trial is a hard reality, but we 
cannot fail to note that such a result 
might have been avoided by prompt 
psychiatric examination before trial, 
when it was sought by petitioner. 

Id. at 420 U.S. at 180-82, 95 S. Ct. at 908-09. 
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In People v. Arnold, 113 A.D.2d 101, 495 N.Y.S.2d 537 (4th Dept. 

19B5), the Appellate Division held that the trial court had abused its 

discretion in not ordering a hearing when defendant failed to controvert 

the People1s claim that he was a second felony offender. The defendant 

had no prior felony convictions, a pretrial inmate medical report 

indicated a need for ongoing psychiatric observation and treatment, and 

the pre-sentence report revealed a history of mental illness and 

incompetency. The Appellate Court adhered to a strict construction of 

article 730 by focusing on what the trial court did in light of what it 

knew or should have known about the defendant at any time before final 

judgment. 

In United States ex rel. Laudati v. Ternullo, 423 F. SUPPa 1210 

(S.D.N.Y. 1976), the trial court's denial of a second competency hearing 

was held to not violate the defendant's rights because defense counsel 

vigorously opposed a second psychiatric examination and defendant had 

refused to permit a defense of not guilty by reason of insanity. The New 

York Court of Appeals in People v. Peterson, 40 N.Y.2d 1014, 391 N.Y.S.2d 

530 (1976), held that the trial court had abused its discretion by 

refusing defense requests to issue an order of examination in light of 

defendant's incoherent outbursts at the trial. In People v. Monroe, 84 

A.D.2d 540, 443 N.Y.S.2d 103 (2d Dept. 1981), the Appellate Division 

ruled- that the lower court erred in imposing sentence on a plea of guilty 

without further inquiry after defendant at the sentencing hearing claimed 

insanity and a need for psychiatric care. But see People v. Salladeen, 

42 N.Y.2d 914, 397 N.Y.S.2d 994 (1977), where the New York Court of 

Appeals found defendant's "abusive" courtroom behavior insufficient 

grounds for finding that the trial court abused its discretion when it 
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refused to issue an order of examination. 

In a habeas corpus proceeding, United States ex rel. Schmidt v. 

LaVallee, 445 F. Supp. 1156 (S.D.N.Y. 1977), the district court held 

that, standing by itself, the fact that defendant had previously been 

hospitalized for mental illness does not mandate a competency hearing 

where the question of competency had first been raised by the defendant 

at the sentencing hearing. Accord, People v. Sterling, 72 A.D.2d 611, 

421 N.Y.S.2d 121 (2d Dept. 1979). Cf. People v. Bradt, 77 A.D.2d 795, 

430 N.Y.S.2d 742 (4th Dept. 1980) (judgment reversed and plea vacated 

where a competency hearing should have been conducted in light of 

defendant's past history of commitment), and People v. Catapano, 73 

A.D.2d 975, 424 N.Y.S.2d 242 (2d Oept. 1980) (defendant's history of 

confinement in mental institutions, detailed in the pre-sentence report, 

required the sentencing court to inquire into defendant's mental capacity 

prior to imposing sentence, whether or not that issue had been raised by 

counsel). A history of drug use is merely a relevant factor in the trial 

judge's determination of competency and does not per se render a defen

dant incompetent to stand trial. United States v. Oliver, 626 F.2d 254 

(2d Cir. 1980). In addition, a defendant's mild mental retardation does 

not render defendant unfit to proceed. People v. Claron, 103 Misc.2d 

841, 427 N.Y.S.2d 146 (Sup. Ct. N.Y. Co. 1980). In People v. Bronson, 

115 A.D.2d 484, 495 N.Y.S.2d 716 (2d Dept. 1985), the Appellate Division 

held that the trial court had not abused its discretion when it failed to 

conduct a hearing, even though the examination by psychiatrists and the 

pre-sentence reports revealed defendant to be mildly retarded and suffer

ing from significant psychiatric disorders. See also People v. Harris, 
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109 A.D.2d 351, 491 N.Y.S.2d 678 (2d Dept. 1985). 

The "senseless" nature of a crime, without more, was held not 

to be enough evidence of incompetence to render the trial court's refusal 

to is.sue an order of examination an abuse of discretion in People v. 

Falu, 37 A.D.2d 1025, 325 N.Y.S.2d 798 (3d Dept. 1971). Similarly, 

the mere fact that psychiatric treatment was recommended for defendant 

upon his discharge from the armed services does not require the trial 

court to issue an order of examination. See People v. Smyth, 3 N.Y.2d 

184, 164 N.Y.S.2d 737 (1957). However, where a defendant had a psychi

atric history that included two suicide attempts and was under psychia

tric treatment at the time of the trial, the court abused its discretion 

in failing to issue an order of examination. People v. Hill, 39 A.D.2d 

949, 333 N.Y.S.2d 238 (2d Dept. 1972). Cf. Peopl~ v. Clickner, A.D.2d 

, 512 N.Y.S. 2d 572 (3d Dept. 1987) (defendant's history of alcohol 

and substance abuse, mental patient treatment, and two attempted suicides 

prior to sentencing did not warrant the ordering of a psychiatric exam 

where the-record revealed that defendant was alert, coherent, and 

actively participated in all pretrial and plea hearings); People v. 

Colville, 74 A.D.2d 928, 426 N.Y.S.2d 94 (2d Dept. 1980) (court's 

refusal to order a psychiatric examination after defendant's attempted 

suicide during summations was not an abuse of discretion). 

Where it is determined that a trial court's refusal to issue an 

order of examination deprived a defendant of a fair trial, a new trial 

must be ordered because the passage of time makes it too difficult to 

determine retrospectively whether defendant was competent at the time of 

trial. People v. Peterson, supra, citing Dusky v. United States, supra 
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(more than one year had passed since the trial); Pate v. Robinson, supr~ 

(six years); Drope v. Missouri, supra (five years). 

A new trial may not be required if there exists sufficient 

contemporaneous evidence bearing on competency from which a determination 

can be made. In such a case, a new competency hearing is sufficient. 

See People v. Gonzalez, 20 N.Y.2d 289, 282 N.Y.S.2d 538 (1967), remittur 

amended, 20 N.Y.2d 801, 284 N.Y.S.2d 458 (1967), cert. denied, 390 U.S. 

971 (1968), cited in Peterson and discussed further in Section A(6)(a}, 

infra. People v. Hudson, 19 N.Y.2d 137, 278 N.Y.S.2d 593 (1967), a~~f'd on 

remand, 31 A.D.2d 607, 295 N.Y.S.2d 1000 (1st Dept. 1968), aff'd, 25 

N.Y.2d 609, 306 N.Y.S.2d 1 (1969), cert. denied, 398 U.S. 944 (1970); 

An incapacitated person cannot waive his right to have his 

competence determined. Pate v. Robinson, supra; see also People v. 

Mullooly, 37 A.D.2d 6, 322 N.Y.S.2d 7 (1st Dept. 1971). However, in 

People v. Donovan, 53 A.D.2d 27, 385 N.Y.S.2d 385 (3d Dept. 1976), 

defense counsel informed the court during the trial that he might move 

for an adjournment to have his client hospitalized on the ground that 

tranquilizing medication was hindering the client's ability to assist in 

his own defense. The trial court informed counsel that if he made such a 

motion, the court would issue an order of examination. As counsel did 

not so move, no examination was ordered. The appellate court refused to 

reverse the conviction, holding that, under the circumstances, the trial 

court's failure to order an Article 730 examination was not an abuse of 

discretion. 

If at the time of the sentencing hearing a prisoner fails to assert 

adequately that he was incompetent at the time of the guilty plea, the 

prisoner is not precluded from asserting his incompetence at a habeas 
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corpus proceeding. Suggs v. LaVallee, 570 F.2d 1092 (2d Cir. 1978). 

A defendant who seeks to set aside a conviction after trial or 

upon a guilty plea on the grounds of incompetence must adduce evidence 

that he was incompetent at that time. "[T]he People are not required to 

assume the burden again of establishing that what was done was regular in 

the absence of evidence to the contrary." People v. Salmon, 67 A.D.2d 

758, 412 N.Y.S.2d 446 (3d Dept. 1979). 

The delay between application for a determination of competency 

to stand trial and the actual determination are not chargeable against 

the People for speedy trial purposes. People v. Miller, 78 A.D.2d 817, 

433 N.Y.S.2d 130 (1st Dept. 1980). 

(5) Procedures for Conducting Psychiatric Examination under 
Article 730 

(a) Method of Examination 

In conducting an examination, the psychiatric examiners 

may employ any method which is accepted by the medical profession for 

the examination of persons thought to be mentally ill or mentally 

defective. The court may authorize a psychiatrist or psychologist 

retained by the defendant to be present at such examination. See CPL 

§730. 20(1). 

(b) Examination Reports 

Each psychiatric examiner, after he has completed his 

examination of the defendant, must promptly prepare an examination report 

and submit it to the director (CPL §730.20[5]), defined in CPL §730.10(4) 

to mean the director of (1) a state hospital operated by the Department 

of Mental Hygiene or (2) a hospital operated by a locality and certified 
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by the Commissioner as an adequate facility to determine whether a 

defendant is incapacitated, or (3) community mental health services. 

"Examination report" is a report made by a psychiatric examiner in which 

he sets forth his opinion as to whether the defendant is or is not an 

incapacitated person, the nature and extent of his examination and, if he 

finds that the defendant is an incapacitated person, his diagnosis and 

prognosis and a detailed statement of the reasons for his opinion with 

particular reference to those aspects of the proceedings where the defen

dant would lack the capacity to understand or to assist in his own 

defense. The State Administrator and the Commissioner jointly adopt the 

form of the examination report and the State Administrator prescribes the 

number of copies of the report to be submitted to the court by the 

director. CPL §730.10(8). 

In People v. Lowe, 109 A.D.2d 300, 491 N.Y.S.2d 528 (4th 

Dept. 1985), the appellate court held that defendant had been deprived of 

a full and impartial determination of his capacity to stand trial where 

only one psychiatrist examined defendant, and the pscyhiatrist's report 

was submitted in a letter and not on the form prescribed by statute. 

Since the report failed to state that the examining psychiatrist was a 

qualified psychiatrist within the meaning of CPL §730.10(S) or the nature 

and extent of the examination as required by CPL §730.10(8), the 

psychiatrist was not an eligible examiner pursuant to article 730. 

When the examination reports do not agree, the director 

must designate a third qualified psychiatrist to examine the defendant 

and submit a third report. CPL §730.20(S). However, in People v. 

Grieco, 82 Misc.2d 500, 368 N.Y.S.2d 992 (Sup. Ct. Westchester Co. 1975), 

the trial court, finding defendant incapacitated after a hearing, 
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dispensed with the appointment of a third psychiatric iXaminer, even 

though one of the two psychiatrists, who originally agreed with the other 

in his report that defendant was fit, testified at the hearing that 

defendant was unfit. The court stated that, while a literal reading of 

CPL §730.20(5) would mandate a third examination, it would construe that 

statute broadly and not require one, as the ultimate determination of 

capacity rests with the court and not the psychiatrists. 

Upon receipt of the examination ~eports, the director 

submits them to the court which issued the order of examination. See 

CPL §730.20(5). 

(c) Place of Examination 

Subsections (2), (3), and (4) of CPL §730.20 contain the 

provisions governing where the defendant shall be examined. If the 

defendant is in custody, it must be conducted at the place where he is 

held; however, if the state director deems it necessary, the defendant 

may be confined to a hospital for the examination. The examination may 

not be conducted in the District Attorney's office. People v. McCabe, 

87 A.D.2d 852, 449 N.Y.S.2d 245 (2d Dept. 1982). 

(d) Discovery of Examination Rgports 

The court must furnish copies of the examination reports 

submitted to it by the director to both defense counsel and the District 

Attorney. CPL §730.20(5). 

(e) Admissibility of Defendant's Statements Made at Examination 

When a defendant is subjected to examination pursuant to 
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an order issued by a criminal court under Article 730, any statement 

made by him for the purpose of the examination or treatment is inadmis

sible in evidence against him in any criminal action on any issue other 

than his mental condition, but it will be admissible on the issue of 

competence whether or not it would otherwise be deemed a privileged 

communication. CPL §730.20(6). See also People v. Hayes 55 A.D.2d 812, 

390 N.Y.S.2d 281 (4th Dept. 1976) (reversible error resulted where trial 

court failed to instruct jury to disregard evidence of defendant1s 

inculpatory adm~~sion to psychiatric examiner); Estelle v. Smith, 451 

U.S. 454, 101 S.Ct. 1866 (1981), where results of a pre-trial psychiatric 

examination were held admissible only for determining competency to stand 

trial and inadmissible on the issue of sentencing. 

(f) Payment of Examiner 

CPL §730.20(7) provides for payment of and reimbursement 

for the expenses of the psychiatric examiner. 

(6) Hearing on Fitness to Proceed after Examination 

(a) When Reguired 

If, after examinution, the examination reports submitted 

to the court show that each psychiatric examiner is of the opinion that 

defendant is not an incapacitated person, the court may on its own 

motion conduct a hearing to determine the issue of capacity, and must 

conduct such a hearing upon motion by either the defendant or the 

district attorney. If no motion for a hearing is made, the criminal 

action against the defendant must proceed. If, following a hearing, the 

court is satisfied that the defendant is not an incapacitated person, the 

criminal action against him must proceed; if the court is not so satis-
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fied, it must issue a further order of examination directing that the 

defendant be examined by different psychiatric examiners designated by 

the director. CPL §730.30(2). 

If the examination reports show that each examiner is of the 

opinion that the defendant is incapacitated, the court may on its own 

mot1on conduct a hearing to determine the issue, and must conduct such 

hearing upon motion by either the defendant or the district attorney. 

CPL §730.30(3). Where the psychiatric reports show that the examiners 

disagree, the court must conduct a hearing to determine the issue of 

capacity. See CPL §730.30(4). In such instances, the defense must have 

a chance to cross-examine the experts. Peopl~ v. Charette, 78 A.D.2d 

567, 431 N.Y.S.2d 733 (3d Dept. 1980) (defendant's plea of guilty to 

attempted sodomy in the first degree vacated and case remanded where 

expert evidence should have been subject to cross-examination by 

defendant). 

Since a defendant must be competent before he can be tried or 

permitted to enter a plea of guilty, the trial court's fdilure to hold a 

hearing after issuing an order of examination where there is evidence 

that defendant may be incapacitated requires a reversal of the conviction 

and a new hearing on the issue of capacity. People v. Bangert, 22 N.Y.2d 

799, 292 N.Y.S.2d 900 (1968); People v. Gonzalez, 20 N.Y.2d 289, 282 

N.Y.S.2d 538 (1967), remittur amended, 20 N.Y.2d 801, 284 N.Y.S.2d 458 

(1967) cert. denied, 390 U.S. 971, 88 S.Ct. 1093 (1968); People v. 

Hudson, 19 N.Y.2d 137, 278 N.Y.S.2d 593 (1967), aff'd on remand, 31 

A.D.2d 607, 295 N.Y.S.2d 1000 (1st Dept. 1968), aff'd, 25 N.Y.2d 609, 306 

N.Y.S.2d 2 (1969), cert. denied, 398 U.S. 944, 90 S.Ct. 1852 (1970); 

People v. Greenwood, 54 A.D.2d 1123, 388 N.Y.S.2d 796 (4th Dept. 1976); 
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People v. Candella, 49 A.D.2d 800, 373 N.Y.S.2d 240 (4th Dept. 1975) 

(defendant remanded to county judge for resentencing after period of 

voluntary commitment which was limited to the time required for 

treatment). People v. Clancy, 39 A.D.2d 538, 331 N.Y.S.2d 49 (1st Dept. 

1972); State ex rel. Candell a v. Di rector, Marcy Psychi atri c Center, 88 

Misc.2d 44, 387 N.Y.S.2d 978 (Sup. Ct. Oneida Co. 1976). See also 

Riccardi v. United States, 428 F. Supp. 1059 (E.D.N.Y. 1977), aff1d 

without opinion, 573 F.2d 1294 (2d Cir. 1977) (no error in failing to 

hold competency hearing sua sponte since claim of incompetency had not 

been raised at trial and opinions from seven doctors, psychologists, and 

caseworkers concluded that defendant was not psychotic or severely 

neurotic). In People v. Freyre, 76 Misc.2d 210, 348 N.Y.S.2d 845 (Sup. 

Ct. N.Y. Co. 1973), the defendant, committed to a psychiatric hospital 

following his conviction, after seventeen years moved to set aside the 

verdict on the ground that the court should have ordered a competency 

hearing sua sponte during trial. He asserted that his bizarre behavior 

during trial evidenced his incapacity, despite the fact that the 

examination reports stated he was "fit." After a hearing, the court 

granted defendant1s motion, based in part on portions of a book written 

by one of the examining psychiatrists (since deceased) describing 

defendant1s case and describing him as "schizophrenic," although that 

psychiatrist had stated in his examination report that defendant was not 

schizophrenic but only sociopathic. 

In United States ex rel. Roth v. Zelker, 455 F.2d 1105 (2d. 

Cir. 1972), cert. denied, 408 U.S. 927 (1972), the defendant had sought 

in state court to set aside his conviction because he had not been 

afforded a hearing. onder Article 730 prior to pleading guilty. He had 
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received a full hearing on the question of his capacity at the time of 

the plea by the state court, which had denied his motion to set aside his 

plea. The federal court refused to issue the writ because petition.er had 

been afforded a full and fair hearing and the finding of capacity was 

fully supported by the evidence. The court distinguished Pate v. 

Robinson, supra, where the record established the defendant's incapacity. 

The court noted that petitioner had initially been convicted after trial, 

a conviction later reversed on appeal because of trial errors and that, 

before this first trial, petitioner had been examined under Article 730 

and found fit to proceed after a hearing. The plea which the petitioner 

sought to vacate had been entered in the second prosecution, ordered by 

the state appellate court after it reversed his first conviction. 

!,.Jhere a defendant fails to move for a hearing underil.rticle 730 

and the examination reports show that both examiners find the defendant 

fit to proceed, appellate courts have not found an abuse of discretion 

when the trial court failed to conduct a hearing §ua sponte on the sole 

ground that defendant had a history of psychiatric treatment. People v. 

Lacher, 59 A.D.2d 725, 398 N.Y.S.2d 363 (2d Dept. 1977); People ex rel. 

Williams v. Monroe, 58 A.D.2d 588, 395 N.Y.S.2d 216 (2d Dept. 1977), 

leave to appeal denied, 43 N.Y.2d 643, 401 N.Y.S.2d 1028 (1977); People 

v. Frisbee, 55 A.D.2d 996, 390 N.Y.S.2d 696 (3d Dept. 1977); People v. 

River~, 50 A.D.2d 805, 375 N.Y.S.2d 406 (2d Dept. 1975); People v. 

MacCumber, 46 A.D.2d 938,362 N.Y.S.2d 41 (3d Dept. 1974). 

However, procedures providing for competency hearings for 

criminal defendants are available any time after arraignment and before 

imposition of sentence. People v. Maddicks, 118 A.D.2d 437, 499 N.Y.S.2d 
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93 (1st Dept. 1986) (defense counsel did not request hearing until after 

he received an evaluation from his own expert. The court held that this 

did not constitute an unreasonable delay. The statute does not require 

that defendant request a hearing immediately upon issuance of reports 

from court-appointed psYchiatrists). In People v. Colon, _ A.D.2d_, 

512 N.Y.S.2d 809 (1st Dept. 1987), the defendant received a pre-trial 

competency hearing pursuant to CPL 730.30 at which tne court found him 

fit to proceed. Months after the verdict in this case, but prior to 

sentencing, the defendant was found to be incapacitated at a competency 

hearing in a subseqent murder case. The court held that while the 

"defendant was not entitled to a new competency hearing as to the issue 

of his capacity during trial, .• he was entitled to such a hearing, under 

the circumstances and facts presented herein, before sentencing." 

Where defendant was initially committed to a psychiatric 

facility as incapacitated and later the director stated that he was then 

fit to proceed, the court ordered a new hearing upon defendant1s motion 

to determine his capacity, on the ground that the question of capacity 

must ultimately be determined by the court, not by the psychiatrist. 

People v. Acevedo, 84 Misc.2d 563, 377 N.Y.S.2d 932 (Dutchess Co. Ct. 

1975). 

A defendant1s demeanor at trial is a factor to be weighed in 

determining whether the trial court abused its discretion in failing to 

hold an Article 730 hearing, but it is not dispositive. People v. 

Armlin, 37 N.Y.2d 167, 371 N.Y.S.2d 691 (1975); see also Pate v. 

Robinson, supra. 

In People v. Arias, 71 A.D.2d 551, 418 N.Y.S.2d 75 (1st Dept. 

1979), the court held that as a defendant had been committed to a 
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psychiatric facility on the ground that he was incompetent shortly after 

his conviction, due pr'ocess required that a hearing be held to determine 

whether he was competent at the time of the tri al . 

(b) Burden and Standard of Proof 

Since the law presumes sanity, at the hearing under Article 730 

a presumption exists that thp. defendant is not an incapacitated person. 

However, once the defendant introduces any evi dence of incapaci ty, the 

People must prove his capacity. Before 1979 it was held that the 

standard of proof was a preponderance of the evi dence. See Peopl e v. 

Carl, 58 A.D.2d 948, 397 N.Y.S.2d 193 (3d Dept. 1977), rev'd on other 

grounds, 46 N.Y.2d 806, 413 N.Y.S.2d 916 (1978); People v. Santos, 43 

A.D.2d 73, 349 N.Y.S.2d 439 (2d Dept. 1973); People v. Sanchez, 86 

Misc.2d 81,382 N.Y.S.2d 449 (N.Y.C. Crim. Ct. N.Y. Co. 1976); People v. 

Miller, 84 Misc.2d 310, 376 N.Y.S.2d 2393 (N.Y.C. Crim. Ct. Bronx Co. 

1975); People v. Ve~, 73 Misc.2d 857, 342 N.Y.S.2d 693 (N.Y.C. Crim. Ct. 

N.Y. Co. 1973). Proof beyond a reasonable doubt is not constitutionally 

mandated, as a defendant's capacity to stand trial is collateral to the 

question of actual guilt or innocence. Peop'le v. Santos, supra. 

With the 1979 decision of the United States Supreme Court in 

Addington v. Texas, 441 U.S. 418, 99 S.ct. 1804 '(1979), where the 

standard of preponderance was rej ected for ci vi 1 commi tments, it was not 

entirely clear what standard of proof would be required for Article 730 

hearings. In Addington, the Court held that a person cannot be 

civilly committed to a psychiatric facility involuntarily absent clear 

and convincing evidence of mental incapacity; the preponderance of 

evidence standard does not satisfy due process. Since a person found 



19 

to be incapacitated to stand trial is initially civilly committed to a 

psychiatric facility involuntarily for observation (see discussion in 

Section A (7)(a), infra), it might appear that incapacity must now be 

established by clear and convincing evidence. Indeed, one court so held 

in a case involving the commitment of a juvenile against whom a finding 

of delinquency had been adjudicated but who had not yet been the subject 

of a dispositional hearing. See Matter of Ralph M., 99 Misc.2d 828, 417 

N.Y.S.2d 608 (Fam. Ct. N.Y. Co. 1979). However, in Warren v. Harvey, 

632 F.2d 925 (2d Cir. 1980), cert. denied, 449 U.S. 902, 101 S.Ct. 273 

(1980), the court upheld the constitutionality of a Connecticut statute 

imposing the preponderance of evidence standard, citing relevant differ

ences between persons acquitted of a criminal charge by reason of insan

ity, and other persons facing civil commitment. In Brown v. Warden, 

Great Meadow Correctional Facility, 682 F.2d 348 (1982), cert. denied, 

459 U.S. 991, 103 S.Ct. 349 (1982), the court reviewed the New York 

standard of proof and held that a preponderance of the evidence standard 

does not deprive defendant of due p}"ocess. The court set out three 

factors by which to evaluate the impact on due process: (l) are private 

interests affected by the proceedings; (2) the risk of ·error created by 

the state1s chosen procedure; and (3) counterveiling government interest 

which supports the use of the challenged procedure. New York courts 

continue to require proof by a fair preponderance of the credible 

evidence. People v. Breeden, 115 A.D.2d 484, 495 N.Y.S.2d 715 (2d Dept. 

1985) . 

Capacity is a question of law and fact, determined by the trial 

court, with the aid of the examining psychiatrists. Courts cannot 

delegate this ultimate determination to the psychiatric experts. See 
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People v. Grieco, 82 Misc.2d 500, 368 N.Y.S.2d 992 (Sup. Ct. Westchester 

Co. 1975); People v. Valentino, 78 Misc.2d 678, 356 N.Y.S.2d 962 (Nassau 

Co. Ct. 1974), citing People v. Francabandera, 33 N.Y.2d 429, 354 

N.Y.S.2d 609 (1974). 

In addition to hearing the "neutral experts" appointed to conduct 

the examination, the trial court must permit both parties to offer their 

o.,.m expert testimony. People v. Christopher, 65 N.Y.2d 417, _ N.Y.S.2d 

(1985) • 

The court in People v. Valentino, supra, 356 N.Y.S.2d at 967-968, 

set forth criteria which a court may consider in determining capacity: 

1. Is the defendant ori ented as to time and 

pl ace? 

2. Can the defendant perceive, recall, and 

rel ate? 

3. Does tl'je defendant have at least a rudi

mentary understanding of the process of trial 

and the roles of judge, jury, prosecutor and 

defense attorney? 

4. Can the defendant, if he wishes, establish a 

working relationship with his attorney? 

5. Does the defendant possess sufficient intel

ligence to listen to the advice of counsel 

(without necessarily choosing to adopt it) and, 

bas eel on that advi ce, appreci ate that one 

course of conduct may be more beneficial to 

him than another? 

6. Is the defendant· s mental state suffici ently 
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stable to enable him to withstand the stresses 

of the trial without suffering a serious, 

prolonged or permanent breakdown? Will the 

trial be long, complex, short, or simple? 

Are adjustments required in the manner of 

trial rather than a finding of incapacity? 

These criteria are cited with approval in People v. Parsons, 82 

Misc.2d 1090, 371 N.Y.S.2d 840 (Nassau Co. Ct. 1975). See also People v. 

Picazzo, 106 A.D.2d 413, 482 N.Y.S.2d 335 (2d Dept. 1984). 

The single factor set forth in an examining psychiatrist1s 

report that defendant is "fit" but "might disorganize" under the stress 

of a trial, in and of itself, does not mandate a finding of incapacity. 

People v. Sullivan, 48 A.D.2d 398, 369 N.Y.S.2d 744 (1st Dept. 1975), 

aff1d, 39 N.Y.2d 903, 386 N.Y.S.2d 399 (1976). 

The question arises as to what evidence is sufficient to 

support a finding of cap~ity. Where injuries incurred in the commission 

of a crime cause genuine amnesia, a defendant is entitled to a hearing on 

capacity, but a finding of capacity may be made if supported by the 

evidence in a particular case. People v. Francabandera, 33 N.Y.2d 429, 

354 N.Y.S.2d 609 (1974) (a defendant who suffered amnesia after he was 

shot by police while attempting murder in the presence of eyewitnesses 

and who had a history of alcoholism to support a defense of intoxication 

-- his only possible defense to the charge of attempted intentional mur

der -- was not an incapacitated person on the ground that his injuries 

rendered him incapable of participating in his defense). See also People 

v. Pisco, 69 Misc.2d 675, 330 N.Y.S.2d 542 (Dutchess Co. Ct. 1972) 

(defendant suffered amnesia from the removal of a bullet from a head 
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wound received in the course of the crime but could meaningfully partici

pate in his defense and therefore was not an incapacitated person). 

At least one court has held that where a defendant claims 

amnesia, he has the burden of proof of incapacity by a preponderance of 

the evidence, because this condition is peculiarly within the defendant's 

knowledge. People v. Rivera, 111 Misc. 2d 713, 444 N.V.S.2d 858 (Sup. 

Ct. N.Y. Co. 1981). 

If a defendant takes medication which results in intermittent 

mental confusion, this is not necessarily grounds for a finding of 

incapacity to proceed but the trial judge must be alert to see whether at 

any point during the trial the defendant becomes too confused to proceed. 

People v. Parsons, supra. See also People v. Moore, 78 A.D.2d 997, 433 

N.Y.S.2d 689 (4th Dept. 1980) (hearing necessary to determine if defen

dant's guilty plea was competent where defendant was taking the same 

medication that he had consumed at the time of'the'crime); People v. 

Valente, 77 A.D.2d 917, 430 N.Y.S.2d 681 (2d Dept. 1980) (prior to 

sentencing, the defendant in a burglary case suggested that he had been 

under the influence of alcohol and valium during the commission of the 

crimes so as to negate the element of intent necessary for conviction of 

those crimes; accordingly, the trial court should have conducted an 

inquiry to establish whether defendant had been aware of what he had been 

doing during the crimes, and wb~ther defendant knowingly ~aived the 

defense of absence of intent as a result of intoxication); Peopl~ v. 

Parizo, 78 A.D.2d 863, 432 N.Y.S.2d 627 (2d Dept. 1980). 

The New York Court of Appeals in People v. Reaso~, 37 N.Y.2d 

351, 372 N.Y.S.2d 614 (1975), held that if a defendant has the capacity 

to stand trial, he is competent to represent himself (proceed pro se), 
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although the court must in addition determine if his waiver of counsel is 

knowing, intelligent, and voluntary. However, at least one court had 

held that before a defendant found competent to stand trial can waive his 

right to trial by jury, the court must hold a hearing to ascertain that 

the defendant is fully aware of the consequences of waiving a trial by 

jury. See People v. Rivera, 95 Misc.2d 760, 408 N.Y.S.2d 310 (Sup. Ct. 

Erie Co. 1978). The court ruled that a finding of competency to stand 

trial gives a defendant a right to proceed pro ~ as held in Reason, 

because only passive activity may be involved, but the constitutional 

right to a jury trial, formerly mandated, cannot be simply stipulated 

~way without inquiry, at least in a case where defendant's competency had 

been at issue. See also People v. Christopher, 101 A.D.2d 504, 476 

N.Y.S.2d 640 (4th Dept. 1984), rev'd on other grounds, 65 N.Y.2d 417 

(1985), where the court ordered a second competency hearing when 

defendant repeatedly waived his right to a jury tri~l. 

(c) Counsel Not Required at Article 730 Examination; 

Right to Counsel at Hearing 

It has been held that the fact that an accused was not 

represented by counsel at the examination under Article 730 does not per 

se invalidate those proceedings. See People v. Gabel, 49 A.D.2d 962, 

373 N.Y.S.2d 684 (3d Dept. 1975). However, see People v. Rice, 76 

Misc.2d 632, 351 N.Y.S.2d 888 (Suffolk Co. Ct. 1974), where the court 

ordered a new Article 730 hearing because counsel had not been present at 

the Article 730 hearing held on a Jewish holiday. 

(d) Hal di n9 Heari ng ~ Camera 

Where extensive pretrial publicity renders it likely that the 
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defendant's right to a fair trial would be seriously endangered if the 

Article 730 hearing were held in open court, the hearing may be held in 

camera, with a provision that the transcript be made available to the 

press and public if the defendant is found to be an incapacitated person. 

People v. Berkowitz, 93 Misc.2d 873, 403 N.Y.S.2d 699 (Sup. Ct. Kings 

Co. 1978) citing, inter alia, Gannett Co. v. De Pasquale, 43 N.Y.2d 370, 

401 N.Y.S.2d 756 (1977), motion for reargument denied, 43 N.Y.2d 846, 402 

N.Y.S.2d 1029 (1978), aff'd, 443 U.S. 368 (1979). The court in so 

holding noted that the fitness to proceed hearing is not a trial on the 

merits but a pre-trial proceeding to adjudicate a limited and narrow 

issue. (But see Westchester Rockland Newspapers, Inc. v. Leggett, 48 

N.Y.2d 430, 423 N.Y.S.2d 630 [1979] [insufficient showing of prejudice to 

justify closure].) 

(7) Procedure after Examinat~on and Hearing 

(a) Local Criminal Court; Order of Observation 

When a local criminal court, following a hearing conducted 

pursuant to CPL §730.30(3) or (4), is satisfied that the defendant is not 

an incapacitated person, the criminal action against him must proceed. 

If it is satisfied that the defendant is an incapacitated person, or if 

no motion for such a hearing is made, such court must issue a final or 

temporary order of observation committing him to the custody of the 

Commissioner for care and treatment in an appropriate institution for a 

period not to exceed ninety days from the date of the order. When a 

local criminal court accusatory instrument other than a felony complaint 

has been filed against the defendant, the court must issue a final order 

of observation; when a felony complaint has been filed against the 
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defendant, the court must issue a temporary order of observation, except 

that, with the consent of the district attorney, it may issue a final 

order of observation. CPL §730.40(l). 

When a local criminal court has issued a final order of 

observation, it must dismiss the accusatory instrument filed in such 

court against the defendant and such dismissal constitutes a bar to any 

further prosecution gf the charge or charges contained in such accusatory 

instrument. When the defendarlt is in the custody of the Commissioner at 

the expiration of the period prescribed in a temporary order of observa

tion, the proceedings in the local criminal court that issued the order 

shall terminate for all purposes and the Commissioner must promptly 

certify to the court and to the appropriate district attorney that the 

defendant was in his custody on such expiration date. Upon receipt of 

the certification, the court must dismiss the felony complaint filed 

against the defendant. CPL §730.40(2). After a felony complaint against 

a defendant has been dismissed on this ground, the district attorney has 

no obligation to inform the defendant of a subsequent grand jury pro

ceeding. See People v. Moss, 99 Misc.2d 534, 416 N.Y.S.2d 741 (Sup. Ct. 

Queens Co. 1979), wherein the court denied defendant's motion to dismiss 

the indictment because she had not been notified of the grand jury pro

ceeding, convened after the expiration of the temporary order of observa

tion and dismissal of the felony complaint, at which time defendant had 

been examined again and found competent. 

Once a final order of observation is issued, the court has no 

power to amend it and issue a temporary order of observation so that the 

defendant may be indicted. Issuance of a final order of observation 

terminates all further criminal prosecution of the charges. See People 
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v. Paulides, 88 Misc.2d 1061, 389 N.Y.S.2d 1018 (Nassau Co. Ct. 1976). 

(b) Grand Jury Procedure 

When the local criminal court has issued an order of examina

tion or a temporary order of observation, and when the charge or charges 

contained in the accusatory instrument are subsequently presented to a 

grand jury, the grand jury need not hear the defendant pursuant to CPL 

§190.50 unless, upon application by defendant to the superior court that 

impaneled the grand jury, the superior court determines that the defen

dant is not an incapacitated person. CPL §730.40(3). The constitution

ality of this section has been upheld. See People v. Lancaster, 69 

N.Y.2d 20, 511 N.Y.S.2d 559 (1986); People v. Searles, 79 Misc.2d 850, 

361 N.Y.S.2d 568 (Sup. Ct. N.Y. Co. 1974). But see People v. Balukas, 

95 A.D.2d 813, 463 N.Y.S.2d 534 (2d Dept. 1983), where the defendant was 

hospitalized for a psychiatric examination the same day that the grand 

jury convened to hear the evidence on her charges. The court dismissed 

the indictment against her because it would have been difficult for 

defendant to apply to the court to determine incapacitation 

and as a result allow the court to decide if the grand jury should hear 

defendant's testimony. 

In People v. Lancaster, 69 N.Y.2d 20, 511 N.Y.S.2d 559 (1986), the 

defendant, while committed for a mental competency hearing, was notified 

that charges would be presented to the grand jury. The prosecution 

presented its case pursuant to CPL §730.40(3), and neither defendant nor 

anyone on his behalf testified before the grand jury. The People did not 

present any evidence of defendant's psychiatric history and his mental 

condition at the time of the offense. Moreover the grand jury was 

charged that it could presume the defendant's sanity. In upholding 
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denial of defendant's motion to dismiss the indictment, the Court of 

Appeals held that the People had no duty to instruct the grand jury as to 

the defense of mental disease or defect, nor submit evidence of 

defendant's psychiatric history because such a determination was not 

within province of the grand jury. Because determining that the defense 

of mental disease or defect presupposed a finding of factual guilt, the 

court concluded that consideration of the defense should rest excl usive1y 

with the petit jury. In People v. Galuppo, 98 Misc.2d 395, 413 N.Y.S.2d 

In People v. Ga1uppo, 98 Misc.2d 395, 413 N.Y.S.2d 880 (Sup. ct. 

N.Y. Co. 1979), the People were permitted to prevent exploration into 

defendant's mental condition at the grand jury as long as the prosecutor 

advised the grand jury on the defense of justification. II[TJhe nature of 

the defense of mental disease or defect precludes its being the subject 

of grand jury consideration." Id., 413 N.Y.S.2d at 883. 

(c) Procedure After Indictment Fil ed 

When an indictment is filed against a defendant after a local 

criminal court has issued an order of examination and before it has 

issued a final or temporary order of observation, the defendant must be 

promptly arraigned upon the indictment, and the proceedings in the local 

criminal court then terminate for all purposes. The district attorney 

must notify the local criminal court of the arraignment, and the court 

must dismiss the accusatory instrument filed against the defendant. If 

the director has submitted the examination reports to the local criminal 

court, the court must forward them to the superior court in which the 

i ndi ctm.ent was fil ed. If the di rector has not subrnitted the reports to 
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the local criminal court, he must submit them to the superior court in 

which the indictment was filed. CPL §730.40(4). 

When an indictment is timely filed against the defendant after 

the issuance of a temporary order of observation or after the expiration 

of the period prescribed in the order, the superior court in which the 

indictment is filed must direct the sheriff to take custody of the defen

dant at the institution in which he is confined to bring him before the 

court for arraignment upon the indictment. After the defendant is 

arraigned upon the indictment, the temporary order of observation or any 

order issued pursuant to the Mental Hygiene Law after the expiration of 

the period prescribed in the temporary order of observation shall be 

deemed nullified. Notwithstanding any other provision of law, an indict

ment filed in a superior court against a defendant for a crime charged in 

the felony complaint is not timely if it is filed mQre than six months 

after that expiration of the period prescribed in a temporary order of 

observation issued by a local criminal court where the felony com-

plaint was pending. An untimely indictment must be dismissed by the 

superior court unless the court is satisfied that there was good cause 

for the delay in filing the indictment. CPL §730.40(5). 

(d) Superior Court; Orders of Commitment and Retention 

When a superior court, following a hearing conducted pursuant 

to CPL §730.30(3) or (4), is satisfied that the defendant is not an 

incapacitated person, the criminal action against him must proceed. If 

it is satisfied that the defendant is an incapacitated person, or if no 

motion for a hearing is made, it must adjudicate him an incapacitated 

person, and must issue a final order of observation or an order of 
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commitment. When the indictment does not charge a felony or when the 

defendant has been convicted of an offense other than a felony, the court 

must: 

(a) issue a final order of observation committing 

the defendant to the custody of the 

Commissioner for care and treatment in an 

appropriate institution for a period not to 

exceed ninety days from the date of such order; 

and 

(b) dismiss the indictment filed in the court 

against the defendant, which dismissal consti

tutes a bar to any further prosecution of the 

charge or charges contained in the indictment. 

When the indictment charges a felony or when the defendant has been 

convicted of a felony, it must issue an order of commitment committing 

the defendant to the custody of the Commissioner for care and treatment 

in an appropriate institution for a period not to exceed one year from 

the date of such order. Upon the issuance of an order of commitment, the 

court must exonerate the defendant·s bail if he was previously at liberty 

on bail. CPL §730.50(1). 

When a defendant is in the custody of the Commissioner 

immediately prior to the expiration of the period prescribed in a tempor

ary order of commitment and the superintendent of the institution wherein 

the defendant is confined is of the opinion that the defendant continues 

to be an incapacitated person, the superintendent must apply to the court 

that issued such order for an order of retention. The application must 

be made within sixty days prior to the expiration of the period on forms 
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that have been jointly adopted by the Judicial Conference and the 

Commissioner. The superintendent must give written notice of the appli

cation to the defendant and to the mental hygiene legal service. Upon 

receipt of the application, the court may, on its own motion, conduct a 

hearing to determine the issue of capacity, and it must conduct such 

hearing if a demand therefore is made by the defendant or the mental 

hygiene legal ~ervice within ten days from the date that notice of the 

application was given them. If, at the conclusion of a hearing conducted 

pursuant to this subdivision, the court is satisfied that the defendant 

is no longer an incapacitated person, the criminal action against him 

must proceed. If it is satisfied that the defendant cont,nues to be an 

incapacitated person, or if no demand for a hearing is made, the court 

must adjudicate him an incapacitated person and must issue an order of 

retention which shall authorize continued custody of the defendant by the 

Commissioner for a period not to exceed one year. CPL §730.50(2). 

When a defendant is in the custody of the Commissioner immedi

ately prior to the expiration of the period prescribed in the first order 

of retention, the procedure set forth in subdivision two of CPL §730.50 

governs the application for and the issuance of any subsequent orders of 

retention which may not exceed two years each; but the aggregate of the 

periods prescribed in the temporary order of commitment, the first order 

of retention and all subsequent orders of retention cannot exceed two

thirds of the authorized maximum term of imprisonment for the highest 

class felony charged in the indictment or for the highest class felony of 

which he was convicted. CPL §730.50(3). 

When a defendant is in the custody of the Commissioner at the 

expiration of the authorized period prescribed in the last order of 
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retention, the criminal action pending against him in the superior court 

which issued the order terminates for all purposes, and the Commissioner 

must promptly certify to the court and to the district attorney that the 

defendant was in his custody on the expiration date. Upon receipt of 

the certification, the court must dismiss the indictment, a dismissal 

which bars any further prosecution of the charge or charges contained in 

the indictment. CPL §730.50(4). 

When, on the effective date of CPL §730.50(5), any defendant 

remains in the custody of the Commissioner pursuant to an order issued 

under former Code of Criminal Procedure §662-b, the superintendent or 

director of the institution where a defendant is confined must, if he 

believes that the defendant continues to be an incapacitated person, 

apply to a court of record in the county where the institution is located 

for an order of retention. The procedures for obtaining an order pur

suant to subdivision five shall be in accordance with the provisions of 

subdivision two, three and four of CPL §730.50, except that the period of 

retention pursuant to the first order obtained under subdivision five 

shall be for not more than one year and any subsequent orders of reten

tion must be for periods not to exceed two years each; but the aggregate 

of the time spent in the custody of the Commissioner pursuant to any 

order issued in accordance with the provisions of former Code of Criminal 

Procedure §662-b and the periods prescribed by the first order obtained 

under sUbdivision five and all subsequent orders of retention must not 

exceed two-thirds of the authorized maximum term of imprisonment for the 

highest class felony charged in the indictment or the highest class 

felony of which he was convicted. CPL §730.50(5). 
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(e) Procedure Following Custody by Commissioner 

When a local criminal court issues a final or temporary order 

of observation or an order of commitment, it must forward the order and a 

copy of the examination reports and the accusatory instrument to the 

Conunissioner, and, if available, a copy of the pre-sentence report. Upon 

receipt thereof, the Commissioner must designate an appropriate 

institution operated by the Department of Mental Hygiene in which the 

defendant is to be placed. The sheriff must hold the defendant in 

custody penaing such designation by the Commissioner, and when notified 

of the designation, the sheriff must deliver the defendant to the 

superintendent of the institution. The superintendent must promptly 

inform the appropriate Director of the mental hygiene legal service of 

the defendant·s admission to such institution. If a defendant escapes 

from the custody of the Commissioner, the escape shall interrupt the 

period prescribed in any order of observation, commitment or retention, 

and the interruption shall continue until the defendant is returned to 

the custody of the Commissioner. CPL §730.60(1). 

Except as otherwise provided in CPL §730.60(5) and (6), when a 

defendant is in the custody of the Commissioner pursuant to a temporary 

order of observation or an order of commitment or an order of retention, 

the criminal action pending against the defendant in the COJl~t that 

issued the order is suspended until the superintendent of the institution 

in which the defendant is confined determines that he is no longer an 

incapacitated person. In that event, the court that issued the order and 

the district attorney must be notified, in writing, by the superintendent 

of his determination. The court will then direct the sheriff to take 

custody of the defendant at the institution and bring him before the 
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court, whereupon the criminal action against him must proceed. CPL 

§730.60(2). 

When a defendant is in the custody of the Commissioner pursuant 

to an order issued in accordance with CPL Article 730, the Commissioner 

may transfer him to any appropriate institution operated by the Depart

ment of Mental Hygiene. The Commissioner may discharge a defendant in 

his custody under a final order of observation at any time prior to the 

expiration date of such order, or otherwise treat or transfer the defen

dant in the same manner as if he were a patient not in confinement under 

a criminal court order. CPL §730.60(3). 

A defendant in the custody of the Commissioner pursuant to an 

order of commitment or an order of retention, may make any motion autho

rized by Article 730, which is susceptible of fair determination without 

his personal participation. If the court denies the motion, it must be 

without prejudice 'to a renewal after the criminal actior. against the 

defendant has been ordered to proceed. If the court enters an order 

dismissing the indictment and does not direct that the charge or charges 

be resubmitted to a grand jury, the court must direct that the order of 

dismissal be served upon the Commissioner. See CPL §730.60(4). 

When a defendant is in the custody of the Commissioner pursuant 

to an order of commitment or an order of retention, the superior court 

that issued the order may, upon motion of the defendant, and with the 

consent of the district attorney, dismiss the indictment when the court 

is satisfied that: 

(a) the defendant ;s a resident or citizen 

of another state or country and that he 

will be removed thereto upon dismissal 
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of the indictment; or 

(b) the defendant has been continuously 

confined in the custody of the 

Commissioner for a period of more than 

two years. 

Before granting a motion under this subdivision, the court must 

be further satisfied that dismissal of the indictment is consistent with 

the ends of justice and that custody of the defendant by the Commissioner 

pursuant to an order of commitment or an order of retention is not 

necessary for the protection of the public and that care and treatment 

can be effectively administered to the defendant without the necessity of 

such order. If the court enters an order of dismissal under subdivison 

five, it must set forth in the record the reasons for such action, and 

must direct that the order of dismissal be served upon the Commissioner. 

The dismissal of an indictment pursuant to subdivision five constitutes a 

bar to any further prosecution of the charge or charges contained in the 

indictment. CPL §730.60(5). 

No committed person may be given any passes, furloughs, or have 

his restricted status changed without notice to the district attorney, 

the Superintendent of State Police, the sheriff of the county where the 

facility is located, the police department having jurisdiction of the 

area where the facility is located, any person who reasonably might be 

the victim of such person, and any other person the court may designate. 

CPL §730.60(6)(a). The district attorney, after he receives the notice, 

may move for a hearing to contest the temporary release or change of 

status, at which both he and the committed person1s attorney are entitled 

to inspect the committed person1s clinical records in the custody of the 
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Commissioner. CPL §730.60(6)(c). 

Notice must also be given to all of the above-named persons if 

such person escapes from the facility. CPL §730.60(6)(b). 

(f) Procedure Following Terminabion of Custody by 
Commissioner 

When a defendant is in the custody of the Commissioner on the 

expiration date of a final or temporary order of observation or an order 

of commitment~ or on the expiration date of the last order of retention, 

or on the date an order dismissing an indictment is served upon the 

Commissioner, the superintendent of the institution in which the defen-

dant is confined may retain him for care and treatment for a period of 

thirty days from that date. CPL §730.70. 

If the superintendent determines that the defendant is mentally 

ill or mentally defective as to require continued care and treatment in 

an institution he may, before the expiration of the thirty-day period, 

apply for an order of certification in the manner prescribed in Mental 

Hygiene Law §9.33. See CPL §730.70. 

The reference to the Mental Hygiene Law in the CPL is to Mental 

Hygiene Law §31.33, renumbered §9.33 in 1977 (Ch. 978, L. 1977). 

(g) Jackson Hearing 

CPL §730.70 is in accord with the rule in Jackson v. Indiana, 

406 U.S. 715, 92 S.Ct. 1845 (1972), that the constitutional guarantees of 

due process and equal protection mandate that a person, initially 

confined in a psychiatric facility for the criminally insane as a result 

of a determination that he is not competent to stand trial, must within a 

reasonable time be civilly committed if it is unlikely that he will in 

the foreseeable future regain his mental capacity. See also People v. 
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Arendes, 92 Misc.2d 372, 400 N.Y.S.2d 273 (Sup. Ct. Queens Co. 1977) 

(petitioner confined under criminal commitment for thirteen years has 

right to Jackson hearing at which the People, if they oppose his 

conversion to civil status, would have the burden of proving his 

likelihood of regaining capacity to stand trial by a preponderance of the 

evidence). 

(8) Determination of Juvenile's Fitness to Proceed 

Prior to September la, 1979, there was no provision comparable 

to Article 730 in the Family Court Act providing procedures to determine 

whether a juvenile against whom a delinquency proceeding was pending had 

capacity to participate in a fact-finding hearing. Accordingly, one 

court found that it had no power to commit a juvenile who had been found 

incapable of participating in the fact-finding hearing, absent civil 

certification under Mental Hygiene Law §15.27, and called upon the Legis

lature to remedy this situation. See Matter of Jack T., 98 Misc.2d 16, 

413 N.Y.S.2d 957 (Fam. Ct. Kings Co. 1978). Another court held other

wise. See Matter of Ralph M., 99 Misc.2d 828, 417 N.Y.S.2d 608 (Fam. Ct. 

N.Y. Co. 1979). In any event, paragraph 13 of Family Court Act §301.2 

defines "incapacitated person" as one unable to understand the proceed

ings against him or to assist in his defen5e because of mental illness, 

mental retardation or developmental disability, as defined in Mental 

Hygiene Law §1.03(20}, (21), and (22). The court may order, on an 

inpatient or outpatient basis, that the juvenile be examined (1) by 

qualified psychiatrists [as defined in CPL §730.l0(b)] to determine 

mental illness; or (2) by one or two qualified psychiatrists and by one 

certified psychologist [as defined in CPL §730.10(6)J to determine 
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retardation or developmental disability. Family Court Act §322.1. 

(a) Procedure To Determine Capacity 

After receipt of the reports, the court must conduct a hearing 

upon five days notice and opportunity to be heard to the respondent, his 

counselor law guardian, and the Commissioner of Mental Health or of 

Mental Retardation and Developmental Disabilities (whichever is 

appropriate). Family Court Act §322.2(1). If the court finds that the 

juvenile is incapacitated, it must proceed with a hearing to determine 

whether there is probable cause to believe that the respondent committed 

a crime. Family Court Act §322.2(3). 

(b) Commitment Procedure 

If the court finds there is probable cause to believe that 

respondent committed a misdemeanor, the respondent shall be committed to 

the custody of the appropriate commissioner for a period not in excess of 

90 days. Family Court Act §322.2(4). If the court finds there is 

probable cause to believe that respondent committed a felony it shall 

order respondent committed to custody of the appropriate commissioner for 

a period not in excess of one year. Such period may be extended upon 

written application to the court by the commissioner not more than sixty 

days prior to the expiration of the period. Written notice of the appli

cation must be given to respondent, counselor law guardian for respon

dent, and the mental hygiene legal service if respondent is at a 

residential facility. 

The court must then conduct a hearing on the issue of capacity 

and either return respondent co family court upon a finding that respon-
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dent is no longer incapacitated or authorize continued custody for a 

period not in excess of one year. 

respondent's eighteenth birthday. 

The extentions may not continue beyond 

Family Court Act §322.2(5)(a). 

(c) Review by Commissioner 

The commissioner shall review respondent's condition within 45 

days of commitment and every 90 days thereafter upon notice to respondent 

and counselor law guardian for respondent. The commissioner, upon 

written notice to respondent, the presentment agency and the mental 

hygiene legal service (if applicable) shall apply for an order dismissing 

the petition whenever he determines that there is a substantial 

probability that respondent will continue to be incapacitated for the 

foreseeable future. Respondent may also apply for such an order and may 

demand a hearing within ten days of receipt of the notice of application 

by the commissioner. Family Court Act §322.2(5)(d). 

(d) Commitment or Release after Dismissal of Petition 

Voluntary or involuntary commitment under the Mental Hygiene 

Law is not precluded by an order dismissing the petition. Unless the 

juvenile is so committed when the petition is dismissed he must be 

released. Family Court Act §322.2(6). 

(e) Transfer to Non-Residential Facility 

The Commissioner or the juvenile may petition the court for a 

hearing to determine if the juvenile, committed to a residential 

facility, may be more appropriately treated in a non-residential 

facility_ Family Court Act §322.2(7). 

324 



40 

an act, which if committed by an adult, would constitute a crime. The 

court distinguished this position from a pretrial sanity hearing, which 

is a "more critical stage of the prosecution." See lr!. re Lee. v. County 

Court, 27 N.Y.2d 432, 318 N.Y.S.2d 705 (1971), cert. denied, 404 U.S. 823 

(1971) . 

B. Evi dence of Insanity 

Penal Law §40.15 provides for the defense of mental disease or 

defect in any criminal prosecution: 

In any prosecution for an offense, it is an 
affirmative defense that when the defendant 
engaged in the proscribed conduct, he lacked 
criminal responsibility by reason of mental 
disease or defect. Such lack of criminal 
responsibility means that at the time of such 
conduct, as a result of mental disease or 
defect, he lacked substantial capacity to 
know or appreciate either: 

(a) The nature and consequence of such 
conduct; or . . 

(b) That such conduct was wrong. 

(1) Required Notice of Intent to Offer Mental Disease 
Or Defect Def ens e 

"Psychiatric evidence" of mental disease or defect of the 

defendant excluding criminal re~,ponsibility pursuant to Penal Law §40.15 

is not admissible upon a trial unless the defendant serves upon the 

people and files with the court a written notice of his intention to rely 

upon such defense. Such notice must be served and filed before trial and 

not more than thirty days after entry of the plea of not guilty to the 

indictment. In the interest of justice and for good cause shown, how

ever, the court may permit such service and filing to be made at any 

later time prior to the close of the evidence. CPL §250.l0(2). 
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(2) fsychiatric Examination 

A district attorney has a right to have the court direct a 

psychiatric examination of any defendant who has raised an insanity 

defense. See CPL §250.l0(3). See also People v. Traver, 70 Misc.2d 

162, 332 N.Y.S.2d 955 (Dutchess Co. Ct. 1972), citing Lee v. County Court 

of Erie County, 27 N.Y.2d 432, 318 N.Y.S.2d 705 (1971), cert. denied, 404 

U.S. 823 (1971), decided under the former Code of Criminal Procedure. A 

defendant who is introducing psychiatric evidence of the affirmative 

defense of extreme emotional disturbance must also submit to such an 

examination. People v. Atwood, 101 Misc.2d 291, 420 N.Y.S.2d 1002 (Sup. 

Ct. N.Y. Co. 1979). So must a defendant who offers psychiatric evidence 

relevant to a defense of organic amnesia in a perjury prosecution 

initiated after he testified that he was not able to recall certain 

events about which he was questioned in the grand jury because of his 

alleged organic mental condition. People v. Segal, 54 N.Y.2d 58, 444 

N.Y.S.2d 588 (1981). 

Very often a defendant who raises an insanity defense has 

undergone a court-ordered psychiatric examination pursuant to Article 730 

of the Criminal Procedure Law to determine if he is competent to stand 

trial. If he is found competent, the results of this examination are 

admissible in his subsequent prosecution as relevant to the question of 

his sanity at the time of the crime. See People v. Abdul Karim Al

Kanani, 33 N.Y.2d 260,351 N.Y.S.2d 969 (1973), cert. deniedsub';Bom,. 

Al-Kanani v. New York, 417 U.S. 916 (1974); People v. Wise, 47 A.D.2d 

969, 366 N.Y.S.2d 78 (3d Dept. 1975). Article 730 is discussed in 

Section A, supra. 
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If the court finds that the defendant has willfully refused to 

cooperate fully in the examination ordered pursuant to subdivision three 

of this section it may preclude introduction of testimony by a psychia

trist or psychologist concerning mental disease or defect of the defen

dant at trial. Where, however, the defendant has other proof of his 

affirmative defense, and the court has found that the defendant did not 

submit to or cooperate fully in the examination ordered by the court, 

this other evidence, if otherwise competent, shall be admissible. In 

this case, the court must instruct the jury that the defendant did not 

submit to or cooperate fully in the pre-trial psychiatric examination 

ordered by the court pursuant to subdivision three of this section and 

that the failure may be considered in determining the merits of the 

affirmative defense. CPL §250.10(5)' See also Lee v. County Court, 

supra, and People v. Sullivan, 39 N.Y.2d 903, 386 N.Y.S.2d 399 (1976). 

(3) Defendant's Right to Counsel at Psychiatric Examination 

A defendant has a right to have counsel present at any 

psychiatric examination ordered by the court upon the motion of the 

district attorney. CPL §250.10(3). See also People v. Cerami, 33 N.Y.2d 

243, 351 N.Y.S.2d 681 (1973); Lee v. County Court of Erie County, 27 

N.Y.2d 432, 318 N.Y.S.2d 705 (1971), cert. denied, 404 U.S. 823 (1971); 

People v. Abdul Karim Al-Kanani, 31 A.D.2d 838, 298 N.Y.S.2d 275 (2d 

Dept. 1969), aff'd, 26 N.Y.2d 473,311 N.Y.S.2d 846 (1970). The district 

attorney also has a right to be present. 

Before arraignment, if a defendant asks for counsel, any 

testimony of a prosecution-ordered psychiatric examination of the defen

dant before he confers with his attorney is inadmissible. See People v. 

Lederhilger, 35 A.D.2d 588, 313 N.Y.S.2d 448 (2d Dept. 1970), in which a 
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murder conviction was reversed and a new trial ordered where a prosecu

tion psychiatrist testified as to his examination of defendant when the 

examination took place before defendant could confer with the counsel he 

had requested. If the court upon motion of the district attorney orders 

a psychiatric examination of a defendant who raises an insanity defense, 

counsel is entitled to notice as to date, time and place of the examina

tion so that defendant can effectively exercise his right to have counsel 

present (People v. Cerami, supra) even though counsel functions only as 

an observer (CPL §250.10[3]; see also Lee v. County Court of Erie County, 

supra). In People v. Whitfield, 97 Misc.2d 236, 411 N.Y.S.2d 104 (Monroe 

Co. Ct. 1978), the court found merit in the People's contention that the 

presence of counsel and a stenographer would impair the integrity of the 

requested examination and accordingly ordered those individuals to 

observe and record the examination from behind a one-way mirror. 

In Cerami, supra, the New York Court of Appeals ruled that the 

failure to notify counsel which resulted in counsel's absence from the 

psychiatric examination ordered upon the district attorney's motion was 

reversible error even though the court ordered a second examination at 

which counsel was present, because the psychiatrist's trial testimony 

was based on both examinations. But see People v. Brown, 50 A.D.2d 

1078, 376 N.Y.S.2d 335 (4th Dept. 1975), where the court held that a 

failure to notify counsel which resulted in counsel's absence was harm

less error in view of overwhelming proof of guilt. 

Although the district attorney has a right to be present at 

the court-directed examination as an observer, he may not be present at 

defendant's own psychiatric examination arranged by defendant's attorney. 

even though the psychiatrist was appointed by the court at counsel's 
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request because defendant could not afford to retain the services of a 

private psychiatrist. People v. Thomas, 77 Misc.2d 1095, 355 N.Y.S.2d 

909 (Sup. Ct. N.Y. Co. 1974). 

An appellate court found that the trial courtls statement to 

defense counsel that "[the psychiatrist] wili examine [the defendant] 

later this afternoon, or tomorrow morning" constituted sufficient notice 

in view of the fact that the examination was held that afternoon, and 

counsel's failure to attend was no bar to the admissibility of the exam

ining psychiatrist·s testimony. People v. Wise, 47 A.D.2d 969, 366 

N.Y.S.2d 78,80 (3d Dept. 1975). 

Counsel IS failure to object to lack of notice until after a 

trial and conviction has been held to constitute a waiver of the right 

to counsel at the examination. See People v. Wood, 64 A.D.2d 767, 407 

N.Y.S.2d 271 qd Dept. 1978). 

(4) The Psychiatric Examination and the Privilege Against 
serf-Incrimination 

A court-ordered psychiatric examination of a defendant who has 

raised an insanity defense does not violate the privilege against self

incrimination since the defendant has waived that by interposing the 

insanity defense. Therefore a defendant cannot object to the 

introduction of the testimony of a psychiatrist who examined him on this 

ground. Of course, -/one examining psychiatrist may only testify on the 

question of sanity, and not on the question of guilt. Lee v. County 

Court of Erie County, supra; People v. Sullivan, 39 N.Y.2d 903, 386 

N.Y.S.2d 399 (1976). See also People v. Graydon, 43 A.D.2d 842, 351 

N.Y.S.2d 172 (2d Dept. 1974), where the court reversed the conviction and 

ordered a new.trial, finding that reversible error resulted because the 

psychiatrist who had eXamined the defendant testified that defendantl s 
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exculpatory version of the homicide was incredible. See also People v. 

Hayes, 55 A.D.2d 812, 390 N.Y.S.2d 281 (4th Dept. 1976) (reversible error 

to fail to instruct jury to disregard introduction of evidence of 

defendant's inculpatory admission to examining psychiatrist), See 

Estelle v. Smith, 451 U.S. 454, 101 S.Ct. 1866 (1981). 

(5) ~ ~syc~~iatric Examination and the Phys;cian-Pa,tient 
Prl Vl 1 ege 

The prosecution is permitted to call psychiatric experts to 

testify e..,e!~ though they have previously treated the defendant where the 

defendant asserts an insanity defense. By raising that defense, defen

dant has waived the physician-patient privilege. See People v. Abdul 

Karim Al-Kanani, 33 N.Y.2d 260, 351 N.Y.S.2d 969 (1973), cert. denied 

sub. nom. Al-Kanani v. New York, 417 U.S. 916 (1974). See also People v. 

Edney, 39 N.Y.2d 620, 385 N.Y.S.2d 23 (1976); and United States ex rel. 

Edney v. Smith, 425 F. Supp. 1038 (E.D.N.Y. 1976), aff'd, 556 F.2d 556 

(2d Cir. 1977); People v. Lamendola, 70 A.D.2d 685, 416 N.Y.S.2d 379 (3d 

Dept. 1979). In Al-Kanani, the psychiatrist who testified for the People 

had treated the defendant while he was in custody in a State hospital 

pending the determi nati on that he was competent to stand tr; a 1. In 

Edney, the psychiatrist who testified for the People had examined 

defendant at the defense attorney's request. In both cases the courts 

found a waiver of the physician-patient privilege. Subsequently, the 

Federal District Court for the Eastern District of New York in United 

States ex re'. Edney v. Smith, supra, refused to issue a writ of habeas 

corpus to Edney, holding that the physician-patient privilege had been 

wa; ved. 

In People v. Christopher, 65 N.Y.2d 417, 492 N.Y.S.2d 566 
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(1985), the court found that admissions by the defendant to the in-take 

nurse at a psychiatric eXamining facility did not qualify for suppression 

under the physician-patient privilege. Defendant's admissions were 

voluntary and Were not made in the course of his psychiatric treatment. 

In Peopl e v. Edney, supra, the defendant also contended that 

because his attorney requested the psychiatrist to examine the defendant, 

the attorney-client privilege precluded that psychiatrist from testifying 

for the People. The Court of Appeals found that lithe traditional and 

statut0l4 'y requirements of an attorney-client relationship were simply not 

established (CPLR 4503, subd. [a]).11 Edney, 39 N.Y.2d at 626, 385 

N.Y.S.2d at 27. The Court stated that in its opinion if the attorney had 

consulted with the doctor, facts and observations disclosed by the 

attorney to the doctor would be protected and could not be disclosed by 

the doctor because of the protection afforded an attorney's work product, 

citing CPLR 3101. But ~ Peop~ v. klairston, 111 Misc.2d 691,444 

N.Y.S.2d 853 (Sup. Ct. Bronx Co. 1981) (defendant's statement given to 

his attorney, who gave it to his doctor, could be inspected in camera by 

the court to effect redaction of any portion of the statement not 

relevant to the insanity defense; the relevant portions would be 

discoverable) • 

The United States District Court for the Eastern District of 

New York, in denying defendant Edney's petition for a writ of habeas 

corpus, found that while an extension of the attorney-client privilege to 

encompass psychiatric examinations at the request of a defense attorney 

would be desirable, it is not constitutionally compelled . 

. 331 



47 

(6) Discovery of Psychiatric Reports 

The New York Court of Appeals in Lee v. County Court of Erie County, 

27 N.Y.2d 432, 318 N.Y.S.2d 705 (1971), cert. denied, 404 U.S. 823 

(1971), held that prior to trial a copy of the psychiatrist's report 

based on the court-ordered psychiatric examination must be furnished to 

both sides and, although a stenographic transcript is not required, if 

one is made it must be furni shed to both si des. In accord, Peopl e v. 

Gliewe, 76 Misc.2d 696, 351 N.Y.S.2d 912 (Monroe Co. ct. 1974). In 

addition, CPL §240.30(1), providing reciprocal discovery for the district 

attorney after defense counsel's discovery motions have been granted, 

applies to discovery of the reports of a psychiatrist who has examined 

that defendant at the request of the defense in order to prepare an 

insanity defense. See People v. G1iewe, supra; People v. Hairston, 

supra, discussed above in Section B(5)' See also People v.' Cruickshank, 

105 A.D.2d 325, 484 N.Y.S.2d 328 (3d Dept. 1985), aff'd 67 N.Y.2d 625, 

499 N.Y.S.2d 653 (1986). 

(7) Ri ght to Court Appoi nted Psyc~,i atri st 

In a deci si on by the United States Supreme Court, Ake v. 

Oklahoma, 470 U.S. 68, 105 S.Ct. 1087 (1985), the court held that when a 

defendant has made a preliminary showing that his sanity at the time of 

the offense is likely to be a significant factor at trial, due process 

requires that the state provide access to a psychiatrist's assistance at 

trial, if a defendant cannot otherwise afford one. 

An indigent defendant may not have two court appointed 

psychiatrists to assist in his defense. People v. Franco, 120 A.D.2d 

609, 502 N.Y.S.2d 82 (2d Dept. 1986), appeal den. 68 N.Y.2d 757 (1986). 
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(8) Evidence of Insanity: Burden and Standard of Proof 

In 1984, the legislature repealed P.L. §30.05 and enacted P.L. 

§40.15. This action changed the insanity defense to an affirmative 

defense, thereby shifting the burden of proof from the Peapl e to the 

defendant. Defendant must show by a preponderance of the evidence that, 

at the time he committed the offense charged, he suffered from a mental 

disease or defect. The shift in the burden of proof has been held 

constitutional by the U.S. Supreme Court; see Martin v. Ohio, 107 S.Ct. 

1098 (1987); Rivera v. Delaware, 429 U.S. 877, 97 S.ct. 226 (1976); 

Leland v. Oregon, 343 U.S. 790, 72 S.Ct. 1002 (1952). The Appellate 

Division, Fourth Department, upheld the constitutionality of Penal Law § 

40.15 in People v. Kohl, _ A.D.2d _, 514 N.Y.S.2d 154 (4th Dept. 

1987). The court expl i ci t1y rej ected def endant ' s argument that Penal Law 

§40.15 w~s inconsistent with the decision in People v. Silver, 33 N.Y.2d 

475. 354 N.Y.S.2d 915 (1974), In Silver, the Court of Appeals reaffirmed 

that the presumption of sanity is sufficient to sustain the people's 

burden in the absence of evidence to the contrary or in the face of weak 

rebutta 1 proof. 

Reconstituting the defense of insanity as an 
affirmative defense does not run afoul of that 
holding. Instead, requiring defendant to 
establish insanity by a preponderance of the 
evidence merely recognizes the presumption until 
such proof is offered. 

~, 33 N.Y.2d at 483. 

Sanity is a question of fact and law, initially determined by 

the jury, whose verdict will not be set aside if supported by the 

evidence. The jury may reject expert testimony. See People v. 

Lancaster, supra; People v. Bell, 64 A.D.2d 785, 407. N.Y.S.2d 916 (3d 
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Dept. 1978). Thus, when there is conflicting testimony, the question of 

defendant's sanity is for the jury to determine. People v. Jand.e11i, 118 

A.D.2d 656, 499 N.Y.S.2d 962 (2d Dept. 1986). One court has stated that 

before a jury's verdict of sanity will be set aside, there must be a 

"serious flaw" in the People's evidence. See People v. Hicks, 125 A.D.2d 

332, 509 N.Y.S.2d 62 (2d Dept. 1986); People v. Robertson, 125 A.D.2d 

344, N.Y.S.2d 998 (2d Dept. 1986); People v. Lamendola, 70 A.D.2d 685, 

416 N.Y.S.2d 379, 380 (3d Dept. 1979). 

(9) Evidence of Insanity; Nature and Scope 

The New York Court of Appeals found no issue of fact for the 

jury where defendant at trial does not raise an insanity defense and 

there is no evidence of insanity other than the motive1 ess nature of the 

homicide and defendant's bizarre courtroom behavior. People v. Sullivan, 

39 N.Y.2d 903, 386 N.Y.S.2d 399 (1976). 

Psychiatric testimony that defendant suffered from fugue states 

(periods of temporary amnesia), coupled with defendant's history of 

mental probl6T's, do not necessarily establish legal insanity in that a 

person can be "mentally sick" and still know and appreciate the nature 

and consequences of his criminal conduct, and that it was wrong; that 

is, he cannot meet the legal test of insanity. People v. Baldi, 80 

Misc.2d 118,362 N.Y.S.2d 927 (Sup. Ct. Queens Co. 1974), rev'd Q!!. other 

grounds, 76 A.D.2d 259, 429 N.Y.S.2d 677 (2d Dept. 1980), rev'd and 

remanded, 54 N.Y.2d 137,444 N.Y.S.2d 893 (1981), aff'd, 96 A.D.2d 212, 

468 N.Y.S.2d 498 (2d Dept. 1983); United States v. Williams, 483 F.Supp. 

453 (E.D.N.Y. 1980), aff'd 63 F.2d 770 (1980), 

The People may offer evi dence of defendant's pri or vi 0 1 ent 

334 



39 

(f) Return to Family Court 

Either the Commissioner or the juvenile may petition the court 

for a hearing on the ground that the juvenile is no longer incapacitated. 

If the Commissioner so petitions, he must give twenty-four hours notice 

to the juvenile and his counselor law guardian, who must have an oppor

tunity to be heard. If after the hearing, the court finds that the 

juvenile is no longer an incapacitated person, it must return him to the 

Family Court. Family Court Act §322.2(8). 

(g) Credit for Time in Commissioner's Custody 

Any time spent by the juvenile in the custody of the 

Commissioner is to be credited toward any period in a dispositional 

order. Family Court Act §322.2(9). 

(h) Right to Counsel 

The juvenile cannot waive his right to counsel in a proceeding 

to extend or continue a commitment to the custody of the Commissioner of 

Mental Health or Mental Retardation and Developmental Disabilities (see 

Family Court Act §249[a]). In Matter of Cheri, H., 121 Misc.2d 973, 469 

N.Y.S.2d 551 (Fam. Ct. Bronx Co. 1983), where the parents would not 

provide juvenile with an attorney, the court ruled that the parents can-

not waive juvenile's right to counsel. 

However, a juvenile does not have a constitutional right to have an 

attorney present at the diagnostic mental hearing conducted subsequent to 

the fact-finding hearing and prior to the dispositional hearing. In 

re Jose D., 66 N.Y.2d 638, 495 N.Y.S.2d 360 (1985). When a diagnostic 

study is conducted, the juvenile has already been found to have committed 
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criminal conduct to rebut an insanity claim only if that "evidence bears 

some articulable relation to the issue" and the probative value outweighs 

its potential for prejudice. People v. Santarelli, 49 N.Y.2d 241, 425 

N.Y.S.2d 77 83 (1980). In Santarelli, the People sought to prove that 

defendant's fatal shooting of his brother-in-law was not the result of 

temporary insanity, but merely another manifestation of defendant's 

"6xplosive personality" which did not reach legal insanity. The Court of 

Appeals, however, ruled that testimony about some prior behavior was 

inadmissible where the witness was unaware of the facts surrounding the 

defendant's vi01ent outbursts since this bore no relation to the issue of 

defendant's overreactions to mild stresses. But see People v. Clark, 94 

A.D.2d 846, 463 N.Y.S.2d 601 (3d Dept. 1983), where the court allowed 

evidence of defendant's prior conduct (suicide attempt) to be used by the 

district attorney to rebut defendant's evidence attempting to prove 

insanity. 

A statement by the prosecutor in his summation, without a 

defense objection, that the prosecution psychiatrist was more credible 

than the defense psychiatrist was held not to require reversal in the 

interests of justice. See People v. Lamendola, supra. 

Denial of a defense request for an adjournment was not error 

even though the defense psychiatrist was unavailable to testify because 

of defense counsel's delay in seeking the psychiatrist's services until a 

period of nearly three months had elapsed after the service of the 

required notice of an insanity defense and the defense psychiatrist's 

report was available to the defense at the trial. See People v. 

Congilaro, 60 A.D.2d 442, 400 N.Y.S.2d 409 (4th Dept. 1977). 
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(10) Medical Evidence of Insanity; Nature and Admissibility 

Under the former Penal Law of 1909, the rule was that a psychi-

atrist could not base his expert opinion on the question of defendant1s 

sanity in whole or in part on interviews with third parties. If the 

expert did, his testimony was inadmissible. See People v. Keough, 276 

N.Y. 141, 11 N.E.2d 570 (1937). This is no longer true. Once the court 

is assured that there is a reasonable basis for the psychiatrist1s 

opinion, it is admissible though based in part on out-of-court state

ments of persons not available for cross-examination, provided the jury 

is made aware of the source of the opinion. See People v. Stone, 35 

N.Y.2d 69, 358 N.Y.S.2d 737 (1974), citing CPL §60.55. Psychiatric 

testimony that these interviews with third parties were necessary to 

formulate an opinion affects only the weight to be given such testimony 

and the jury may be so instructed. See People v. Stone, supra. See also 

People v. Sugden, 35 N.Y.2d 453, 363 N.Y.S.2d 923 (1974), where the New 

York Court of Appeals ruled admissible a psychiatrist1s testimony, though 

based in part on the out-of-court prior statement of a third party who 

was a witness and, therefore, available for cross-examination. 

However, the Court in Sugden contrasted the holding in that 

case with its earlier ruling that same year in Stone, which involved 

psychiatric testimony based on out-of-court statements of third parties 

not available for cross-examination. The Court stated that the ruling 

in Stone might not be applicable where the third parties interviewed were 

unavailable for cross-examination if their statements were more relevant 

to the question of guilt than the question of sanity, concededly not the 

case in Stone. 
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Where a psychiatric expert bases his opinion in part on 

hospital records, those records need not be introduced into evidence. 

People v. DiPiazza, 24 N.Y.2d 342, 300 N.Y.S.2d 545 (1969). 

The type of expert medical evidence relevant to sanity must be 

established as reliable before it is admissible. Psychiatric evidence 

is sufficiently reliable to be admissible. However, evidence that a 

defendant has a chromosomal abnormality is not admissible since the 

scientific community has not generally accepted the theory that this 

abnormality has any relationship to insanity. See People v. Yukl, 83 

Misc.2d 364, 372 N.Y.S.2d 313 (Sup. Ct. N.Y. Co. 1975) (court refused to 

appoint cytogeneticist to test defendant's blood for chromosomal abnor-

mality). 

Reference to defendant's prior vicious, immoral or criminal 

acts, if supported by independent evidence and relevant to the question 

of sanity, may be incorporated in a hypothetical question to the expert 

psychiatric witness on the People's direct case. See People v. 

Santarelli, 64 A.D.2d 803, 407 N.Y.S.2d 744 (3d Dept. 1978), rev'd on 

other grounds, 49 N.Y.2d 241, 425 N.Y.S.2d 77 (1980). 

(a) Trial Court's Discretion 
to Admit Expert Testimony 

In People v. Diaz, 51 N.Y.2d 841, 433 N.Y.S.2d 751 (1980), a 

psychologist who administered some psychological tests to the defendant 

was not permitted to testify as to defendant's mental state at the time 

the tests were given. The trial court asserted that the psychologist was 

not an established expert in diagnosis, merely an expert at administering 

tests. The majority of the Court of Appeals found that it was within the 

trial court1s discretion to refuse to admit the psychologist's testimony. 
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The dissenters, Judges Meyer and Fuchsberg argued that the 1980 

amendments to Penal Law §60.55 eliminated any distinction between 

psychologists and psychiatrists. 

(11) Instructions to the Jury 

Penal Law §40.15 provides that a defendant is legally insane 

if he does not know or appreciate the nature and consequences of his 

conduct and that it was wrong. Penal Law §30.05 had been construed to 

include appreciation as well as knowledge; mere surface knowledge is not 

sufficient. See People v. Adams, 26 N.Y.2d 129, 309 N.Y.S.2d 145 (1970), 

cert. denied sub. nom. Adams v. New York, 399 U.S. 931 (1970). In 

People v. Adams, supra, defendant challenged the propriety of the trial 

court1s instruction on the definition of insanity. The Court of Appeals 

found the instruction proper: 

In this case, the tria1 court instructed 
the jury that the law would absolve the defen
dant only if she suffered a defect of reason as 
the result of a mental disease or defect which 
prevented her from having the substantial 
capacity to know or appreciate either the 
nature and consequences of the charged conduct 
or that such conduct was wrong. The court 
added that the People must prove both 
elements--i.e., that at the time of the killing 
the defendant knew she was hurting the decedent 
and that she knew this act was wrong. The 
court explained that mere surface knowledge is 
not sufficient to meet this requirement, and 
described surface knowledge as the type of 
knowledge children have of propositions which 
they can state, but cannot understand. Such 
knowledge, the court charged, has no depth and 
is divorced from comprehension. The Judge 
added, that the law intends to impose criminal 
responsibility upon the defendant only when and 
if it is proven beyond a reasonable doubt that 
she has some understanding, as opposed to 
surface understanding of the legal and moral 
import of the conduct involved. 
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In regard to the requirement that the 
defendant must know that the act was wrong, the 
court instructed the jury that to be held 
responsible the defendant must have realized 
that the act was against the law and against 
the commonly accepted standards of morality. A 
mere opinion contrary to the general morality, 
or a substantial propensity to commit crimes, 
the Judge noted, is not sufficient to indicate 
the defendant did not understand the act was 
wrong. As an example, the court explained that 
a man who kills because he is under the 
impression that he is a messenger of God sent 
to kill all the atheists, may understand the 
nature and consequences of his act, but does 
not know or appreciate that such conduct is 
wrong. 

It is argued by the defendant that the 
use of the term "defect of reason" in the 
instruction misled the jury into believing that 
they were not permitted to acquit the defendant 
unless they found she was suffering from a 
mental defect. We do not agree. The use of 
the term "defect of reason" by the court, when 
read in the context of the entire charge, is 
clearly not misleading. In marshaling defen
dant's psychiatric evidence, the Judge in his 
charge carefully pointed to testimony that she 
"was not suffering from any mental defect, but 
a mental disease." Moreover, as previously 
mentioned, the court specifically instructed 
the jury that defendant would be relieved of 
criminal responsibility if they found she was 
suffering from a defect of reason as a result 
of mental defect or disease which prevented her 
from having the sUbstantial capacity to know or 
appreciate either the nature and consequences 
of the charged conduct or that such conduct was 
wrong. From this, it is apparent that the jury 
would not have been misled as the defendant 
suggests. 

People v. Adams, supra, 26 N.Y.2d at 135-36, 309 
N.Y.S.2d at 148-49 (emphasis in original). 

Appellate courts have found reversible error where the trial 

court refused defendant's request to charge that a defendant is insane 

if he does not know and appreciate the nature and consequences of his 

conduct and that it was wrong. An instruction to the jury on the legal 

definition of insanity which only charges the language of the statute 
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(liknow or appreciate") is insufficient. See People v. Morales, 62 A.D.2d 

946, 404 N.Y.S.2d 344 (1st Dept. 1978), involving a prosecution of a 

female as an aider and abettor of rape, robbery, and murder. 

Formerly, a defendant was not entitled to have the jury 

instructed that if he were acquitted by reason of insanity he would not 

go free but would be committed to a mental hospital. People v. Adams, 

26 N.Y.2d 129, 309 N.Y.S.2d 145 (1970), cert. denied, 399 U.S. 931 

(1970). The reason for this rule was that punishment is outside the 

province of the jury and that such an instruction would encourage 

"compromise verdicts" of acquittal. Currently, CPL §300.l0(3) provides 

that where a defendant raises the affirmative defense of lack of criminal 

responsibility by reason of mental disease or defect, the court must 

instruct the jury that, in the event of an acquittal on the ground of 

mental disease or defect, there will be a hearing tO,determine the 

defendant's present mental condition and, where appropriate, involuntary 

commitment proceedings. CPL §300.10(3) does not apply to trials 

concluded before its effective date. People v. Bassik, 53 N.Y.2d 1032, 

442 N.Y.S.2d 485 (1981). 

Where defendant had interposed the insanity defense in his 

trial for attempted murder in the first degree, the court also permitted 

the additional jury charge of extreme emotional disturbance upon 

defendant's request. People v. Ford, 102 Misc.2d 160, 423 N.Y.S.2d 402 

(Sup. Ct. Bronx Co. 1979). The Court of Appeals reversed defendant's 

conviction for manslaughter in the first degree, when the Court found 

that the trial court erroneously related the insanity defense solely to 

the charge of second degree murder and to the element of intent with 

respect to intentional manslaughter. As to the manslaughter charge, the 
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trial judge failed to instruct the jury that even if they found that the 

defendant had the requisite intent to inflict serious physical injury •.• 

they should nevertheless determine whether she possessed "substantial 

capacity to know or appreciate either ••• the nature and consequences of 

such conduct; or ••• that such conduct was wrong" (Former P.L. 

~30.05[lJ). People v. Young, 65 NoY.2d 103, 107; 490 N.Y.S.2d 179, 162 

(1985). Additionally, the insanity defense should be charged even if the 

jury finds defendant acted while under extreme emotional disturbance. 

People Vo Johns, 122 A.D.2d 74, 504 NoY.S.2d 485 (2d Dept. 1986). 

A defendant was not prejudiced by the psychiatrist's testimony 

that a person like defendant would be discharged if sent to a mental 

hospital since the psychiatrist had testified that defendant was not 

insane and the evidence supported the verdict of guilty. People v. 

Szwalla, 31 A.D.2d 979, 297 N.Y.S.2d 843 (3d Dept. 1969), afftd, 26 

N.Y.2d 655, 308 N.Y.S.2d 386 (1970), cert. denied, 408 U.S. 926 (1972). 

C. Plea of Not Responsible by Reason of Mental Disease or Defect 

CPL §220.15 provides a procedure whereby a defendant may enter 

a plea of not responsible by reason of mental disease or defect. The 

district attorney must state to the court, either orally on the record or 

in a filed writing, that the People consent to the entry of such a plea 

and that the People are satisfied that the affirmative defense of lack of 

criminal responsibility by reason of mental disease or defect would be 

proven by the defendant at trial by a preponderance of the evidence. The 

district attorney must state to the court in detail the evidence avail

able to the People and the reasons for recommending such plea. If 

necessary, the court may conduct a hearing on the issue. CPL 

§220.15(1). 
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(1) Advice of Counsel 

The defense attorney must explain the evidence to the court, 

and must state whether, in his opinion, the defendant has any other 

defenses. Counsel must assure the court that, in his opinion, defendant 

is fit to proceed and understands the nature and consequences of such a 

plea. CPL §220.15(2). 

(2) Colloquy 

Before accepting a plea of not responsible by reason of mental 

disease or defect t the court must address the defendant in open court and 

determine that he understands each of the following: 

(a) The nature of the charge to which the plea is offered, and 

the consequences of such plea; 

(b) That he has the right to plead not guilty or to persist.in 

that plea if it has already been entered; 

(c) That he has the right to be tried by a jury, the right to 

the assistance of counsel, the right to confront and cross-examine 

witnesses against him, and the right not to be compelled to incriminate 

himself; 

(d) That if he pleads not responsible by reason of mental 

disease or defect, there will be no trial with respect to the charges 

contained in the indictment, so that by offering this plea he waives 

the right to such trial; 

(e) That if he pleads not responsible by reason of mental 

disease or defect, the court will ask him questions about the offense or 

offenses charged in the indictment and that he will thereby waive his 

right not to be compelled to incriminate himself; and 
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(f) That the acceptance of a plea of not responsible by reason 

of mental disease or defect is the equivalent of a verdict of not 

responsible by reason of mental disease or defect after trial. CPL 

§220 .15 (3). 

By contrast, under former Penal Law §30.05 in any pre-pleading 

colloquy where defendant pleads guilty to a crime, but his statements 

indicate a possible insanity defense, the trial court has a duty to 

conduct an inquiry to determine if he is knowingly, voluntarily, and 

intel1ingently waiving this defense. People v. Monroe, 84 A.D.2d 540, 

443 N.Y.S.2d 103 (2d Dept. 1981) (defendant, during the colloquy 

preceding his pl ~~a of guilty to burglary and attempted rape, told the 

court that he had been going for psychiatric "helpll for a long time, that 

he knew he "was 'insane when those things happened," and he asked the 

court to see that he got ~help~). 

A local criminal court has jurisdiction to accept a plea of not 

responsible by reason of mental disease or defect, notwithstanding the 

statute's reference to "indictment-" People v. Johnny.p..:,., 112 Misc.2d 

647, 445 N.Y.S.2d 1007 (N.Y.C. Crim. Ct. N.Y.Co. 1981). Further, the 

court may appoint a psychiatrist to assist the defendant as an 

lIinterpreter li in this type of proceeding. See Johnny P., supra at 650, 

445 N.Y.S.2d at 1010, (citing Judiciary Law §387), where the court held 

that its power to appoint an interpreter lIis not limited to instances in 

which the failure of communication exists because of a language barrier, 

but extends as well to instances involving other disabilities (Judiciary 

Law §390 referring to sign language interpreters). II 
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(3) Conditions Precedent for Acceptance of Plea 

The court must determine that there is a factual basis for such 

a pl ea before accepting it. It must address defendant in open court and 

make any necessary inquiry to determine that the plea is knowingly, 

voluntarily, and intelligently made, that defendant has the capacity to 

assist in his own defense, and understands the consequences of such a 

plea. CPL §220.15(4). 

Before accepting a plea of not responsible by reason of mental 

disease or defec,t, the court must find and state each of the following on 

the record in detail and not in conclusory terms: 

(a) That it is satisfi ed that each el ement of the offense or 

offenses charged in the indictment would be established beyond reasonable 

doubt at a trial; 

(b) That the defense of lack of criminal responsibility by 

reason of mental disease or defect would be proven by the defendant at a 

trial by a preponderance of the evidence; 

(c) That the defendant has the capacity to understand the 

proceedings against him and to assist in his own defense; 

(d) That such plea by the defendant is knowingly and voluntar

ily made and that there is a factual basis for the plea; 

(e) That the acceptance of such plea is required in the 

interest of the public in the effective administration of justice. CPL 

§220,15(5). 

(4) Acceptance of Plea 

When a plea of not responsible by reason of mental disease or 

defect is accepted by the court and recorded upon the minutes, the provi

sions of CPL §330.20 govern all subsequent proceedings against the defen-
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dante CPL §220.15(6). However, in In Matter of Lockett v. Juviler, 65 

N.Y.2d 182, 490 N.Y.S.2d 764 (1985), rev'd sub nom. Warren v. Montemango, 

618 F.Sup. 147 (E.D.N.Y. 1985), rev'd sub nom. Lockett v. Montemango, 784 

F.2d 78 (1986), cert. denied 107 S.Ct. 120 (1986),the Court of Appeals 

held that a trial court has inherent power to vacate a plea of not 

responsible by reason of mental disease or defect on application of the 

Peopl e where the defendant obtained the pl ea by fraud or misrepresenta

tion. Defendant alleged, and the examining psychiatrists confirmed, that 

he suffered from a post-traumatic stress disorder due to his combat 

service in the Vietnam War. Before a scheduled hearing was to be held 

pursuant to a CPL §330.20(6) examination, the People discovered that 

defendant had served his entire military obligation at an Air Force base 

in Texas. Noting that the statutory authority for vacating the plea 

exists only where the application is made by the defendant [CPL 

§220.60(3)], the Court found the absence of such authority not control

ling because courts traditionally have inherent power to vacate orders 

and judgments obtained by fraud and misrepresentation. The court found 

no double jeopardy attachment due to the fraud. 

(5) Pre-Pleading Competency Investigation 

In People v. Spagna, 108 Misc.2d 1, 436 N.Y.S.2d 931 (N.Y. Co. 

Crim. Ct. 1981), a case of first impression, the local criminal court, 

upon joint application of opposing counsel, ordered a pre-pleading 

competency investigation in a felony matter which would ultimately fall 

within the jurisdiction of a superior criminal court. The defendant in 

Spagna, a friendless, eighty-year-old man, had set a small fire in his 

unheated, cold-water New York City apartment to keep himself from freez

ing. When arrested, Spagna had no fri ends or relatives and nowhere to 
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go. The court, the prosecutor, and the defense counsel agreed that the 

only way that defendant could have a safe place to stay would be to have 

him committed for examination as part of a pre-pleading investigation 

which had previously been reserved for felony prosecutions in the court 

of superior criminal jurisdiction. Defendant was to be housed at 

Bellevue Hospital until a facility could be found for him. The People 

assured the court that at that time they would move to dismiss the 

charges in the interests of justice. 

D. Law Governing Post-Acquittal Commitment 

The New York Court of Appeals in People v. Lally, 19 N.Y.2d 27, 

277 N.Y.S.2d 654 (1966), upholding the provision of the former Penal Law 

requiring mandatory commitment for persons acquitted of crimes on the 

ground of insanity, stated: 

[w]e see no reason why a man who has himself 
asserted that he was insane at the time the 
crime was committed and has convinced the jury 
thereof, should not in his own interest and 
for the protection of the public be forthwith 
committed for detention, examination and 
report as to his sanity. 

Id. at 33, 277 N.Y.S.2d at 659. 

This reasoning was applied to uphold the constitutionality of 

CPL §330.20, the current statute requiring the initial commitment of all 

persons acquitted on the ground of insanity. See People ex rel. Henig v. 

Commissioner of Mental Hygiene, 43 N.Y.2d 334, 401 N.Y.S.2d 462 (1977); 

People v. McNelly, 83 Misc.2d 262, 371 N.Y.S.2d 538 (Sup. ct. N.Y. Co. 

1975); see also Lee v. Kolb, 449 F. Supp. 1368 (W.D.N.Y. 1978), vacated 

without opinion, 591 F.2d 1330 (2d Cir. 1978) (a petition for habeas 

corpus was granted to the extent that petitioner was afforded a 
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post-commitment hearing but his challenge to the constitutionality of CPL 

§330.20 was rejected). 

In Lynch v. Overholser, 369 U.S. 705, 82 S.Ct. 1063 (1962), the 

United States Supreme Court rUled that a District of Columbia statute 

which provided for summary post-acquittal commitment could not constitu

tionally be applied to a defendant acquitted on the ground of insanity 

who had been found competent to stand trial but whose guilty plea had 

been refused by the trial judge who acquitted him. The Court found that 

as the defendant had affirmatively asserted his sanity, he could not be 

treated as a person acquitted on the ground of insanity after a trial. 

Commitment to a mental hospital is a deprivation of lir.erty 

which involves the due process clause of the Fourteenth Amendment. See 

Vitek v. Jones, 445 U.S. 480, 100 S.Ct. 1254 (1980) (a prisoner must 

receive notice and a hearing before he may be involuntarily transferred 

to a mental hospital on the ground that he is mentally ill). Parham v. 

J.R., 442 U.S. 584, 99 S.Ct. 2493 (1979); O'Connor v. Donaldson, 422 U.S. 

563, 95 S.Ct. 2486 (1975); Specht v. Patterson, 386 U.S. 605, 87 S.Ct. 

1209 (1967); Baxtrom v. Herold, 383 U.S. 107, 86 S.Ct. 760 (1966). Due 

process is not a fixed or rigid concept. For example, a juvenile 

committed by his parents to a mental hospital, unlike an adult, is not 

denied due process if he is denied an adversarial hearing on his commit

ment, as long as there are state regulations mandating periodic, indepen

dent medical review of the juvenile's status. See Parham v. J.R., supra. 

The law governing post-acquittal commitment must be read in light of the 

rule that a person committed to a mental hospital is deprived of his 

liberty and therefore his commitment must comply with the guarantees 

inherent in the due process clause. 
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(1) The Statute 

In September 1980, the new CPL §330.20 (amended 1982) on post-

acquittal commitment went into effect. Unlike the previous statute, 

which required that a person acquitted of a crime by reason of mental 

disease or defect automatically be committed into the custody of the 

Commissioner of Mental Hygiene, the revised statute provides for an 

immediate psychiatric examination to determine if the acquitted defendant 

suffers from a "dangerous mental disorder" or is "mentally ill." Those 

terms are defined in CPL §330.20(1), subsections (c) and (d): 

"[D]angerous mental disorder" means: (i) that 
a defendant currently suffers from a "mental 
illness" as ••• defined in subdivision twenty 
of section 1.03 of the mental hygiene law, 
and (ii) that because of such condition he 
currently constitutes a physical danger to 
himself or others. 
"Mentally ill" means that a defendant 
currently suffers from a mental illness for 
which care and treatment as a patient in the 
in-patient services of a psychiatric center 
under the jurisdiction of the state office of 
mental health, is essential to such defen
dant's welfare and that his judgment is so 
impaired that he is unable to understand the 
need for such care and treatment; and, where 
a defendant is mentally retarded, the term 
"mentally ill" shall also mean, for purposes 
of this section, that the defendant is in 
need of care and treatment as a resident in 
the in-patient services of a developmental 
center under the jurisdiction of the state 
office of mental retardation and develop
mental disabilities. 

The examination is conducted by "two qualified psychiatrists ..• or one 

qualified psychiatrist and one licensed psychologist" designated by the 

State Commissioner of Mental Health or the State Commissioner of Mental 

Retardation and Developmental Disabilities after an examination order is 
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issue~ by the court. CPL §330.20(2). A psychiatrist or psychologist 

retained by the defendant may be permitted to attend the examination, and 

the clerk of the court must send a copy of the court's "examination order 

to the mental hygiene legal service and such service may thereafter 

participate in all subsequent proceedings under this section." CPL 

§330.20(2). 

Ca) Examination 

The examination may be conducted at a secure facility (CPL §330.20 

[l][b]) when the defendant is in custody, or it may be conducted on an 

out-patient basis in the court's discretion, if the defendant is not in 

custody at the time of the verdict. If, however, the Commissioner 

informs the court that confinement of the defendant is necessary for an 

effective examination, the court must direct that the defendant be 

confined in a facility designated by the Commissioner until the examina

tion is completed. CPL §330.20(3). 

(b) Duration and Conduct of Examination 

The defendant undergoing examination in a secure facility may not 

be confined for more than thirty days unless the Commissioner applies to 

the court for one additional thirty-day extension in order to complete 

the examination. IIDuring the period of such confinement, the physician 

in charge of the facility may administer or cause to be administered to 

the defendant such emergency psychiatric, medical or other therapeutic 

treatment as in his judgment should be administered." CPL §330.20(4). 

The initial period permitted an out-patient examination is also thirty 

days, although, upon application of the Commissioner, the court may 
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extend the period for a reasonable time. CPL §330.20(4). 

If the reports of the psychiatric examiners differ as to the 

defendant's mental condition, the Commissioner must designate another 

psychiatric examiner to evaluate the defendant. After the court which 

issued the examination order receives the findings, it may designate 

additional psychiatric examiners if it is not satisfied with the findings 

of the original examiners. CPL §330.20(5). 

(c) Initial Hearing and Commitment 

Within ten days of the receipt of the final reports, the 

issuing court must hold an initial hearing to determine the defendant's 

present mental condition. At this hearing the burden is on the district 

attorney to "establish to the satisfaction of the court that the defen-

dant has a dangerous mental disorder or is mentally ill." CPL 

§330.20(5). Commentators on the revised statute have interpreted this 

burden to be the civil standard of a preponderance of the evidence. 

People v. Plaksin, 107 Misc.2d 596, 435 N.Y.S.2d 894 (Sup. Ct. Kings Co. 

1981), one of the first cases to appear under this newly enacted statute, 

agreed that the People had to prove defendant was dangerously mentally 

ill by a preponderance of the evidence. Plaksin, 435 N.Y.S.2d at 895. 

But this view was rejected in Matter of Rose, 109 Misc.2d 960, 441 

N.Y.S.2d 161 (Sup. Ct. Kings Co. 1981), where the court held that the 

standard was IIclear and convincing" evidence. However, in People v. 

Escobar, 61 N.Y.2d 431, 474 N.Y.S.2d 453 (1984), the Court of Appeals 

held that a "fair preponderance of the credible evidence" was the stan

dard to be used in post-trial commitment hearings. The court held that 

the fair preponderance standard did not violate due process. 
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If, at the initial bearing or any of the other hearings governed by 

CPL §330.20 which attempt to determine the defendant's present mental 

state, the court is dissatisfied with the findings of the psychiatric 

examiners, it "may direct the commissioner to designate one or more 

additional psychiatric examiners to conduct an examination of the defen

dant and submit a report of their findings." The court may also, upon 

its own motion or at the request of a party, designate one or more 

psychiatric examiners to examine and report on the defendant's condition. 

The district attorney may apply for permission to have the defendant 

submit to an examination by the district attorney's examiner, and that 

examiner may testify at the hearing in question. CPL §330.20(15). 

If the court finds that the defendant has a dangerous mental 

disorder, it must issue a commitment order for a term of up to six 

months. CPL §330.20(1)(f). If the court finds that the defendant does 

not have a dangerous mental disorder but is mentally ill, then he is 

subject to the civil commitment procedures prescribed in the Mental 

Hygiene Law. The court then issues an order of conditions, valid for 

five years, which directs defendant to comply with a prescribed treatment 

plan, and commits him to the custody of the Commissioner. The order of 

conditions may be extended for an additional five years upon a showing of 

good cause. This commitment order, further retention, conditional 

release or discharge are deemed issued under the provisions of the Mental 

Hygiene Law. If the court concludes that the defendant does not have a 

dangerous mental disorder and is not mentally ill, it must discharge the 

defendant, either unconditionally or subject to an order of conditions. 

CPL §330.20(7). 
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(d) first and Subsequent Retention Orders 

If the defendant has been committed, at least thirty days 

before expiration of the defendant·s prescribed period of commitment, the 

Commissioner must apply to the issuing court, or to a superior court of 

the county in which the secure facility is located, either for a first 

retention order or for a release order. 

The district attorney, the defendant and his counsel, and the mental 

hygiene legal service must receive written notice of the application. 

(See People ex rel. Thorpe v. Von Holden, 63 N.Y.2d 546, 483 N.Y.S.2d 662 

[1984], where service of the Commissioner of Mental Health's application 

for a first retention order was not made on defendant's attorney. The 

Court reversed the Appellate Division's vacating of defendant's writ of 

habeas corpus and remanded to the county court to conduct a hearing 

within 10 days, or to order defendant1s release. The Court points out 

that the requirements of CPL §330.20[8] mandate certain procedures not 

only in order to protect the public, but to ensure that defendant's 

constitutional rights are not violated). At this time, the court may, on 

its own motion, conduct a hearing to determine whether the defendant has 

a dangerous mental disorder. The court must conduct a hearing if the 

district attorney, the defendant or his counsel, or the mental hygiene 

legal service demands one within ten days of notification of the 

Commissioner's application. At this hearing, the burden is on the 

Commissioner to establish that the defendant has a dangerous mental 

disorder or is mentally ill to the satisfaction of the court (by a 

preponderance of the evidence, People v. Escobar, infra.). A finding 

that the defendant has a dangerous mental disorder requires that the 

court issue a first retention order which essentially recommits the 
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defendant for a period of time not to excee~ one year. Should the court 

find the defendant mentally ill but not dangerous, it must issue a first 

retention order, and, under CPL §330.20(11) a transfer order and an order 

of conditions. If the defendant is found neither dangerous nor mentally 

ill, the court must issue a release order and an order of conditions 

under CPL §330.20(12). See CPL §330.20(8). These procedures apply to 

second retention orders as well which commit defendants for a period not 

to exceed two years. 

(e) Transfer 

A transfer order allows the Commissioner to transfer, from a 

secure facility to a non-secure facility, a defendant who is in his 

custody pursuant to a retention order or a recommitment order, when the 

Commissioner believes that defendant does not have a dangerous mental 

disorder. The transfer must be consistent with the public safety and 

welfare of the community and the defendant, and the clinical condition of 

the defendant must warrant his transfer. The Commissioner may apply for 

the transfer order to the court that issued the defendantts commitment 

order, or to a superior court in the county in which the secure facility 

is located. The district attorney, the defendant and his counsel, and 

the mental hygiene legal service must receive ten days written notice 

from the Commissioner. The court may conduct a hearing on its own motion 

to determine whether to grant the application; it must conduct a 

hearing if the district attorney so requests. At the hearing, the 

district attorney must establish, to the satisfaction of the court, that 

the defendant has a dangerous mental disorder or that the issuance of the 

transfer order is inconsistent with the public safety and welfare. CPL 
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§330.20(11). 

If the court finds that the defendant does not have a dangerous 

mental disorder, or if it finds that a transfer is consistent with the 

public safety and welfare of the community and the defendant and that 

the defendant's condition warrants the transfer, then the court must 

grant the application. A court must also issue a transfer order when, 

in connection with an application for an initial order or subsequent 

retention order, it finds that a defendant is mentally ill but is not 

dangerous. In addition, whenever a court issues a transfer order it 

must also issue an order of conditions. CPL §330.20(11). 

(f) Release 

The Commissioner may apply for a release order when he believes 

a defendant committed pursuant to a retention order or a recommitment 

order no longer has a dangerous mental disorder and is no longer mentally 

ill. The application may be issued to the court which committed the 

defendant or to a superior court in the county where the facility is 

located. The application must describe the defendant's current mental 

condition, the past course of treatment, and set forth a history of the 

defendant's conduct subsequent to his commitment, a written service plan 

for continued treatment, and a detailed statement of the extent to which 

supervision of the defendant after release is proposed. The district 

attorney, the defendant and his counsel, and the mental hygiene legal 

service must receive ten days written notice. After receiving the 

application, the court must promptly conduct a hearing to determine the 

defendant 1 s present mental condition. The district attorney must 

establish to the satisfaction of the court that the defendant has a 
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dangerous mental disorder or is mentally ill. If the court fin.ds that 

the defendant suffers from a dangerous mental illness, then the applica

tion must be denied. If the court finds that the defendant is mentally 

ill but not dangerous, it must issue a transfer order if the defendant is 

confined in a secure facility. The court must issue the release order if 

it finds that the defendant does not have a dangerous mental disorder and 

is not mentally ill. A court must issue an order of conditions whenever 

it issues a release order. If the court had previously issued a transfer 

order with conditions, it must issue a new order of conditions with the 

release order. The conditions issued with a release order must be 

reasonable and appropriate and must contain a service plan prepared by a 

psychiatrist familiar with the defendant's case history. The 

Commissioner must determine that such defendant is receiving the services 

specified in the service plan and is complying with any conditions 

specified in the plan and the order of conditions. CPL §330.20(12). 

(g) Furloughs 

During the commitment of a defendant, the Commissioner may 

apply for a furlough order if the Commissioner believes that, ~consistent 

with the public safety and welfare of the community and the defendant,~ 

the defendant's condition warrants the granting of a furlough. The 

defendant would then be allowed temporarily to leave the facility for a 

period not exceeding fourteen days, either with or without constant 

supervision. Either the court which issued the commitment order or a 

superior court in the county where the secure facility is located may 

consider the application. Ten days written notice to the district 

attorney, the defendant, defendant!s counsel, and the mental hygiene 
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legal service ;s required. The court may, on its own motion, conduct a 

hearing to determine whether the application should be granted, and it 

must conduct a hearing if the district attorney so requests. At least 

one court has held that the district attorney as well as the committed 

person's attorney has a right to receive copies of the committed person's 

clinical records after the notice of the proposed furlough and prior to 

any heari~g. People v. Jones, 112 Misc.2d 841, 447 N.Y.S.2d 612 (Sup. 

Ct. Queens Co. 1982). 

The court will grant a furlough order only if it finds the 

granting of the order is consistent with the public safety and welfare of 

the community and the defendant, and the defendant's condition warrants 

the privileges of the issuance of a furlough order. The furlough order 

may contain any terms and conditions that the court deems necessary and 

appropriate. If the defendant fails to return at the time specified in 

the furlough order, he is deemed to have escaped. CPL §330.20(lO). 

(h) Discharge 

When a defendant has continuously been on out-patient status 

for three years or more pursuant to a release order, and the Commissioner 

is of the view that the defendant no longer has a dangerous mental 

disorder and is no longer mentally ill, the Commissioner may apply for a 

discharge order. He must consider public safety, and the welfare of the 

community and the defendant in his decision. The notice requirements and 

place of the application are the same as in the other subdivisions of CPL 

§330.20. The court may hold a hearing, on its own motion, to determine 

whether the application should be granted; it must hold a hearing on the 
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request of the district attorney. This subdivision does not place on the 

district attorney the burden of proving that the defendant has a serious 

mental disorder or is mentally ill; it does not mention the burden at 

all. But if the court finds that the Commissioner's views are accurate, 

it must grant the discharge order. CPL §330.20(13). 

(i) Recommitment 

If at any time during the period covered by an order of 

conditions the Commissioner or the district attorney believe that a 

defendant has a dangerous mental disorder, either may, upon written 

notice to the defendant, defendant's counsel, and the mental hygiene 

legal service, apply to the court which issued the order of conditions 

for a recommitment order. CPL §330.20(14). (If the applicant is the 

Commissioner of Mental Health, then notice must also be given to the 

district attorney. If the applicant is the district attorney, then 

notice must be given to the Commissioner of Mental Health.) The court 

must order the defendant to a hearing to determine if the defendant does 

have a dangerous mental disorder. The order may be a "written notice, 

specifying the time and place of appearance," and, depending upon the 

court's directions, the order may be served personally upon the defendant 

or mailed to defendant's last known address. If the defendant fails to 

appear, the court may issue a warrant directing an appropriate peace 

officer to take the defendant into custody and escort him to court. The 

defendant may then be confined in an appropriate institution located near 

the court site. CPL §330.20(14). 

At the recommitment hearing, the applicant, be it the Comm

issioner or the district attorney, must establish to the court's 
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satisfaction that the defendant has a dangerous mental disorder. If the 

applicant meets this burden of proof, the court must issue a recommitment 

order and defendant1s first and subsequent retentions will be governed by 

CPL §330.20(8) and (9). CPL §330.20(l4). 

No application can be made by the Commissioner of Mental Health 

pursuant to CPL §330.2u without an accompanying affidavit from at least 

one psychiatrist supportive of the relief requested in the application. 

All parties entitled to receive notice of the application are also 

entitled to receive a copy of the affidavit. Such affidavit shall set 

forth the defendant1s clinical diagnosis, a detailed analysis of his or 

her mental condition which caused the psychiatrist to formulate an 

opinion, and the opinion of the psychiatrist with respect to the defen

dant. Any application submitted without the required affidavit shall be 

dismissed by the court. CPL §330.20(20). 

(j) Rehearing, Review and Rights of Defendant 

Review of commitment, retention, or recommitment orders is 

available under CPL §330.20(16) for defendants who have been placed in 

the Commiss;oner1s custody pursuant to such orders. Within thirty days 

of any such order, any defendant may apply for a rehearing and a review 

in accordance with the provisions of Mental Hygiene Law §§9.35 or 15.35. 

CPL §330.20(16). People v. Escobar, supra, holds that the standard of 

proof here, as in an initial commitment hearing, is libya fair preponder

ance of credible evidence. 1I 

Subject to the limitations of the new statute, patients 

committed under the new insanity defense act have the same rights granted 

to patients committed under the Mental Hygiene law. CPL §330.20(17). 
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(k) Notification of Release or Discharge 

Subdivision 18 of CPL §330.20 prevents any person confined to a 

secure facility from being discharged or released without the 

Commissioner giving at least four days' written notice to the district 

attorney, the police department which has jurisdiction of the area to 

which the defendant is to be discharged or released, or any other person 

designated by the court. The notice shall be by the facility staff 

physician who was treating the defendant; if the staff physician is not 

available, then the defendant's treatment team leader can supply notice. 

Some other member of the facility's clinical staff must send notice if 

neither of the above is immediately available. The notice must be given 

by any means reasonably calculated to give prompt actual notice. CPL 

§330.20(18). 

(1) Notificati9n in Case of Escape 

If a defendant in the Commissioner's custody pursuant to CPL 

§330.20 escapes, the department facility staff must notify the following 

persons immediately: 

a) the district attorney; 

b) the superintendent of the state police; 

c) the sheriff of the county where the escape occurt'ed; 

d) the police department which has jurisdiction of the area 

where the escape occurred; 

e) any person whom the facility staff believes to be in 

danger; and 

f) any law enforcement agency and any person the facility 
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staff believes would be able to apprise such endangered 

persons of the defendant·s es~ape. 

Notice to the law enforcement agencies should be provided as soon as the 

facility staff knows of the escape and the notice should include the 

nature of the danger, information as will adequately identify both the 

defendant and the person or persons believed to be in danger, and the 

nature of the d~~ger. CPL §330.20(19). 

The notice must be given by any means reasonably calculated to 

give prompt actual notice and should originate from the facility staff 

physician who was treating the defendant. If the staff physician is 

unavailable, then the defendant·s treatment team leader should send the 

notices; if neither is immediately available~ some other member of the 

facility's clinical staff must provide the notice. CPL §330.20(19). 

Any peace officer has the authority to apprehend, restrain, 

transport and return the defendant to the facility from which he escaped, 

and it is the peace officer's duty to assist any of the Commissioner's 

representatives who request aid in taking the defendant into custody. 

CPL §330.20(19). 
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1 

ARSON --

Introduction 

Article 150 of the Penal Law sets forth the degrees of the offense 

of arson. It should be noted that arson is restricted to damaging a 

"building" or "motor vehicle." Other unlawful property damage by fire or 

explosion is governed by the criminal mischief provisions of Penal Law 

§§145.00 - 145.12. If a person commits arson and causes the death of 

another person who was not a participant in the crime, the felony murder 

statute [Penal Law §125.25(3)] applies. 

A. Definitions 

1. "Building." As used in Article 150, "building," in addition 

to its ordinary meaning, includes. any structure, vehicle or watercraft 

used for overnight lodging of persons, or used by persons for carrying 

on business therein. Where a building consists of two or more units 

separately secured or occupied, each unit shall not be deemed a separate 

building. Penal Law §150.00(1). "Building" includes an abandoned build-

ing. People v. Richberg, 56 A.D.2d 279, 392 N.Y.S.2d 16 (1st Dept. 

1977) • 

2. "Motor Vehicle. 1I As used in Article 150, IImotor vehicle" 

includes every vehicle operated or driven upon a public highway which is 

propelled by any power other than muscular power, except (a) electric-

ally-driven invalid chairs being operated or driven by an invalid (b) 

vehicles which run only upon rails or tracks; and (c) snowmobiles as 

defined in Article 47 of the Vehicle and Traffic Law. 
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This inclusion of a motor vehicle as a structure which may be the 

subject of an arson (L.1979, c.225), was part of a larger enactment 

establishing a State Office of Fire Prevention and Control to coordinate 

statewide efforts to combat arson-for-profit, which extends to the 

destruction of automobiles and trucks. See Hechtman, Supplementary 

Practice Commentary, N.Y. Penal Law §1S0.00, p.49, (McKinney, 1975). 

Prior to the amendment to this statute, setting fire to a vehicle could 

be the basis only for a conviction of criminal mischief; ~ee People v. 

Hollis, 73 A.D.2d 994, 424 N.Y.S.2d 31 (3d Dept. 1980), where, despite 

evidence that defendant set fire to a commercial trailer, he was 

convicted only of criminal mischief and the arson count against him was 

dismissed. An inoperable vehicle, one which is not capable of being 

driven on a public highway at the time it is set on fire is not a motor 

vehicle within the meaning of Article ISO. People v. Carey, 120 Misc.2d 

862 (Suffolk County Ct. 1983). 

B. Elements And Degrees Of Arson 

A person is guilty of arson in the fourth degree, a Class E felony, 

when he recklessly damages a building or motor vehicle by intentionally 

starting a fire or causing an explosion. Penal Law §1S0.0S. A person 

who commits arson in the fourth degree does not act intentionally in 

damaging the building or motor vehicle, according to the Penal Law defi

nition of intentional conduct in §lS.OS(l): "A person acts intentionally 

with respect to a result or to conduct described by a statute defining an 

offense when his conscious objective is to cause such result or to engage 

in such conduct." 
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The mental culpability accompanying the act of damaging a building 

or motor vehicle in the commission of arson in the fourth degree is 

"recklessness": "A person acts recklessly with respect to a result or to 

a circumstance described by a statute defining an offense when he is 

aware of and consciously disregards a substantial and unjustifiable risk 

that such result will occur or that such circumstance exists. The risk 

must be of such nature and degree that disregard thereof constitutes a 

gross deviation from the standard of conduct that a reasonable person 

would observe in the situation. A person who creates such a risk but is 

unaware thereof solely by reason of voluntary intoxication also acts 

recklessly with respect thereto." Penal Law §15.05(3). The other ele

ment of mental culpability in fourth degree arson which must accompany 

the act of starting the fire or causing the explosion which damages the 

building or motor vehicle exists where the defendant starts the fire or 

causes the explosion intentionally, according to the language of the 

statute, though no conscious deliberate intent to cause damage is in the 

mind of the defendant. 

Where the evidence justified a finding by the jury that defendant 

threw a lit cigarette into a hayloft knowing it was lit, defendant was 

properly convicted of fourth degree arson although there was no proof 

that he intentionally started the fire. See People v. Keith A.U., 47 

A.D.2d 791, 365 N.Y.S.2d 570 (3d Dept. 1975). See also People v. 

Gerasimovic, A.D.2d ___ , 507 N.Y.S.2d 873 (2d. Dept. 1986), where 

evidence established that defendant intentionally started a fire, but 

because defendant was intoxicated it was held that defendant recklessly 

damaged the building. In People v. Kazmarick, 99 Misc.2d 1012,417 

N.Y.S.2d 671 (Sullivan Co. Ct. 1979), aff'd 75 A.D.2d 1026, 427 N.Y.S.2d 
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1021 (3d Dept. 1980), aff'd, 52 N.Y.2d 322,438 N.Y.S.2d 247 (1981), the 

court denied defendant's motion to dismiss the indictment for murder on 

the ground that defendant could be convicted of one of the lesser 

included offenses of manslaughter or criminally negligent homicide if it 

were proved that he had, as charged, dropped a lighted match on a paper 

strewn floor in a wood frame building with knowledge that people were 

sleeping inside. But see People v. Lebron, 68 A.D.2d 836, 414 N.Y.S.2d 

518 (1st Dept. 1979), where the court vacated defendant's plea of guilty 

to arson in the fourth degree since the pre-plea colloquy established 

only that defendant had thrown a cigarette on the floor of an apartment 

he was painting; and People v. Gibson, 115 A.D.2d 559, 496 N.Y.S.2d 81 

(2d Dept. 1985), where the court affirmed the defendant's conviction of 

second degree arson, since the record established that defendant intended 

to burn down the building occupied by his girlfriend, and there was no 

evidence to find that defendant acted recklessly, warranting the charge 

of arson in the fourth degree. 

Note: Proof of criminal negligence, that is, a failure to perceive 

a substantial and unjustifiable risk where such a failure would consti

tute a gross deviation from the standard of care that a reasonable person 

would observe in the situation [Penal Law §15.05(4)], is not the required 

mental culpability accompanying the act of damaging a building or motor 

vehicle in the crime of arson in the fourth degree. Similarly, there is 

no such crime as "felony arson,1I analogous to felony murder, which 

imposes criminal liability for a negligent burning of a building or motor 

vehicle during the commission of a felony other than arson, unless it is, 

of course, proved beyond a reasonable doubt that the defendant acted 

370 



5 

recklessly when he damaged the building or motor vehic'le. For example, 

if a person unlawfully entered another1s barn and lit a match, intending 

to steal liquor, but tripped and fell, starting a fire, he has not com

mitted fourth degree arson. See Hechtman, Practice Commentary, N.Y. 

Penal Law §150.05, p.86, (McKinney, 1975). 

Setting a fire or causing an explosion which damages a building or 

motor vehicle is the conduct required for fourth degree arson. The 

result of "damage" is required to complete the crime, that is, an injury 

to the building or motor vehicle which impairs its use or lowers its 

value. 

Affirmative Defense: In any prosecution under Penal Law §150.05, it 

is an affirmative defense that no person other than the defendant had a 

possessory or proprietary interest in the building or motor vehicle. 

Penal Law §150.05(2). 

Note: The defendant has the burden of proving by a preponderance of 

the evidence that he alone had a possessory or proprietary interest in 

the building or motor vehicle. This defense does not deny due process by 

placing on a defendant the burden of proving his innocence since the 

statute does not shift to the defendant the burden to disprove any fact 

essential to the crime of fourth degree arson; See Patterson v. New York, 

432 U.S. 197, 97 S.Ct. 2319 (1977). 

A person is guilty of arson in tne third degree, a class C felony. 

when he intentionally damages a building or motor vehicle by starting a 

fire or causing an explosion. Penal Law §150.l0. The element of mental 

culpability in the crime of third degree arson is present where the 

defendant intends to damage a building or motor vehicle by starting a 
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fire or causing an explosion. Damage must be his conscious objective or 

he does not have the required mental culpability for a conviction of 

third degree arson. The required result in the crime of third degree 

arson ;s the same as that element in fourth degree arson: damage to a 

building or motor vehicle. See People v. McDonald, 115 A.D.2d 223, 496 

N.Y.S.2d 161 (4th Dept. 1985), rev'd on other grounds, 68 N.Y.2d 1, 505 

N.Y.S.2d 824 (1986); People v. Cisco, ____ A.D.2d ___ , 514 N.Y S.2d 796 

(2d Dept. 1987) (defendant was found guilty of arson in the third degree 

and felony murder when the evidence indicated he threw a grenade in a 

living room window, killing a woman and three children). 

Note: Arson in the third degree carries a mandatory term of state 

imprisonment. Penal Law §60.05(4). 

Affirmative Defense: In any prosecution under Penal Law §150.10, it 

is an affirmative defense under subdivision 2 that: 

(a) no person other than the defendant had a 
possessory or proprietary interest in 
the building or motor vehicle, or if 
other persons had such interests, all of 
them consented to the defendant's 
conduct; and 

(b) the defendant's sole intent was to 
destroy or damage the building or motor 
vehicle for a lawful and proper purpose; 
and 

(c) the defendant had no reasonable ground 
to believe that his conduct might endan
ger the life or safety of another perso~ 
or damage another building or motor 
vehicle. 

A person is guilty of the class B felony of second degree arson when 

he intentionally damages a building or motor vehicle by starting a fire, 

and when, 

372 



7 

(a) another person who is not a participant 
in the crime is present in such building 
or motor vehicle at the time; and 

(b) the defendant knows that fact or the 
circumstances are such as to render the 
presence of such a person therein a 
reasonable possiblility. Penal Law 
§150.15. 

There are actually two elements of mental culpability in the crime 

of second degree arson: 

1. Intent (a conscious objective) to damage a building 

or motor vehicle by starting a fire: this is the 

same element of mental culpability that must be 

proved to convict a person of third degree arson; 

2. Knowledge that a person who is not a participant in 

the crime is present in the building or motor vehicle 

at the time or the existence of circumstances which 

render the presence of such a person a reasonable 

possibility. 

Note: "Knowledge" (acting "knowingly") is defined in Penal Law 

§15.05(2) as awareness by an actor that his conduct is of the nature 

described by a statute defining an offense or awareness that a specific 

circumstance, described by a statute defining an offense, exists. But a 

person who did not have actual knowledge of the presence in a building 

or motor vehicle of another person who was not a participant in the 

crime, is still criminally liable for second degree arson if he inten

tionally damages that building or motor vehicle by starting a fire if he 

reasonably should have known that another person was present. For 

example, the defendant owns a run-down hotel in a town in the mountains 

which is not occupied by guests during winter but transient tramps pass-

ing through the town often spend the night there, and defendant knows 
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this fact. A tramp is sleeping in the building on a winter night when 

defendant sets fire to the building, trying to make it look like an acci

dent so that he can collect the insurance money. Defendant has committed 

second degree arson and, if the tramp died, the defendant would be guilty 

of felony murder. However, if nobody ever trespassed into the hotel and 

the defendant reasonably believed that the hotel was unoccupied, since no 

guests or workers were there and the surrounding area was deserted, but 

the night of the arson a burglar had entered, defendant would not be 

guilty of second degree arson. He would however, be guilty of arson in 

the third degree because, although he owned the building and had no reas

on to believe he was endangering the life or property of another, he was 

damaging the building to commit an insurance fraud, an unlawful purpose. 

The requisite element to establish second degree arson is damaging a 

building or motor vehicle by starting a fire when another person, not a 

participant in the crime, is present therein at that time or in an 

adjoining building to which the fire spreads. See People v. Davis, 89 

Misc.2d 535, 392 N.Y.S.2d 195 (Sup. Ct. Kings Co. 1977). Accord, 

People v. Fisher, 112 A.D.2d 1008, 492 N.Y.S.2d 816 (2d Dept. 1985). But 

see People v. Keech, 121 Misc.2d 368, 467 N.Y.S.2d 786 (Sup. Ct. Monroe 

County 1983) where the court declined to follow People v. Davis, supra., 

and where the proof before the grand jury contained evidence of 

defendant·s intent to start a fire and to damage the garage where the 

fire was ignited, but indictment did not allege that defendant intended 

to damage occupied building next door, the court held that the indictment 

charging second degree arson was defective on its face. To constitute 

second degree arson, intent to start fire and intent to damage building 

are both required. Location at which ignition occurs standing alone, 
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neither proves nor disproves intent to damage inhabited building, or any 

other element of second degree arson. feople v. Keech, supra. See also 

People v. Tanier, 84 A.D.2d 374, 446 N.Y.S.2d 829 (4th Dept. 1982). The 

conduct proscribed does not include damaging the occupied building or 

motor vehicle by causing an explosion or by use of an incendiary device; 

such an act, if committed with the required mental culpability is 

proscribed under Penal Law §150.20 as first degree arson. See also 

People v. Medina, 120 A.D.2d 749, 502 N.Y.S.2d 792 (2d Dept. 1986); 

People v. Harris, 122 A.D.2d 493, 505 N.Y.S.2d 355 (3d Dept. 1986); 

People v. Hemphill, 124 A.D.2d 862, 508 N.Y.S.2d 297 (3d Dept. 1986). 

A person is guilty of first degree arson (a class A-I felony) under 

Penal Law §150.20 when he intentionally damages a building or motor 

vehicle by causing an explosion or a fire where (a) such explosion or 

fire is caused by an incendiary device, propelled, thrown, or placed 

inside or near such building or motor vehicle; or when such explosion or 

fire is caused by an explosive or when such explosion or fire either (i) 

causes serious physical injury to another person other than a partici

pant, or (ii) the explosion or fire was caused with the expectation or 

receipt of financial advantage or pecuniary profit by the actor; and when 

(b) another person who is not a participant in the crime is present in 

such building or motor vehicle at the time; and (c) the defendant knows 

that fact or the circumstances are such as to render the presence of such 

person therein a reasonable possibility. Penal Law §150.20 further 

provides: 

2. As used in this section, "incendiary 
device" means a breakable container 
designed to explode or produce uncon-
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tained combustion upon impact, contain
ing flammable liquid and having a wick 
or a similar device capable of being 
ignited. 

This statute was amended to include in the definition of first 

degree arson the setting of a fire by an incendiary device, as well as by 

causing an explosion. The purpose was apparently to punish arSOiJ commit

ted with a Molotov cocktail or similar device as arson in the first, 

rather than the second, degree, overruling People v. McCrawford, 47 

A.D.2d 318, 366 N.Y.S.2d 424 (1st Dept. 1975), where the court held that 

a Molotov cocktail was not an explosive device, relying on the defini

tions in the Labor Law, General Business Law and the Vehicle and Traffic 

Law. See also People v. Jones, 119 A.D.2d 769, 501 N.Y.S.2d 176 (2d 

Dept. 1986) where the trial testimony supported the fact that the 

defendant filled a bottle with a volatile flammable oil, lit it and threw 

the bottle through an apartment window which he knew was occupied, the 

Appellate Division held that there was sufficient evidence to convict the 

defendant of arson in the first degree. However, no definition of 

explosive exists in the Penal Law. 

Note: The mental culpaLility in the crime of first degree arson is 

the same as that which must be proved to convict a defendant of second 

degree arson. 

C. Problems Of Proof In Arson Prosecutions 

(1) Search And Seizure In Premises Where Fire Occurred 

Evidence acquired without a search warrant while firefighters are 

lawfully on the premises putting out the fire or within a reasonable time 

thereaftc.' is admissible under the "plain view" doctrine; see People v. 

Calhoun, 90 Misc.2d 88,393 N.Y.S.2d 529 (Sup. Ct. Kings Co. 1977), aff'd 

67 A.D.2d 1110, 413 N.Y.S.2d 535 (2d Dept. 1979), aff'd, 49 N.Y.2d 398, 
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426 N.Y.S.2d 243 (1980). But once the fire has been extinguished, is a 

warrant required before a fire marshal may search the burned premises and 

make observations or seize evidence for use in an arson investigation? 

The trial court in Calhoun, rejected defendant's contention that 

such a search violated the Fourth Amendment. Defendant, a tenant, was 

charged, inter alia, with second degree arson in his New York City apart

ment, which he was occupying at the time of the fire although an unexe

cuted dispossess order had been issued by the Civil Court. Two fire 

marshals arrived at defendant·s apartment approximately four hours after 

the fire had been extinguished and the firefighters had left the premises 

to investigate the origin of the fire pursuant to New York City Admin

istrative Code §488(2)-1.0 which authorizes fire marshals to investigate 

~[tJhe origin, detail, and management of fires in the city, particularly 

of supposed cases of arson, incendiarism, or fires due to criminal care

lessness." (Other subdivisions of Administrative Code §488(2)-1.0 autho

rize fire marshals to inspect for violations of the Fire Commissioner's 

regulations or orders or violations of Administrative Code safety provi

sions). The defendant's apartment was open when they entered since the 

door had been destroyed in the fire. At defendant's trial for arson, he 

objected to the proposed introduction of testimony by on~ of the marshals 

and photographs of the apartment~ citing People v. Tyler, 399 Mich. 564, 

250 N.E.2d 467 (Sup. Ct. Mich. 1977), in which the Supreme Court of 

Michigan had held that such evidence seized without a warrant violates 

the Fourth Amendment. An appeal in Tyler was decided by the United 

States Supreme Court in Michigan v. Tyler, 435 U.S. 499, 98 S.Ct. 1942 

(1978), and will be discussed infra. 
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The trial court in Calhoun first distinguished the case from Tyler, 

finding that since defendant's apartment was destroyed by the fire and 

was no longer habitable, the premises were in effect abandoned and defen

dant had no reasonable expectation of privacy in the premises, a prereq

uisite to a Fourth Amendment right, citing Katz v. United States, 389 

U.S. 347, 88 S.Ct. 507 (1967). The court further found that since a fire 

is an emergency and the prompt warrantless investigation of a fire ;s 

authorized by the Administrative Code, it is an administrative search in 

an emergency situation and therefore is permissible under Camara v. 

Municipal Court, 387 U.S. 523, 87 S.Ct. 1727 (1967). The trial court 

analogized the case to People v. Neulist, 43 A.D.2d 150, 350 N.Y.S.2d 178 

(2d Dept. 1973), which held that a police warrantless search of the 

premises where a death occurred, subsequent to a finding by the medical 

examiner that the death was homicide, was valid since the police entered 

originally to answer an emergency call and a specific local law (Nassau 

County Government Law §2101) gave the medical examiner power to investi

gate the circumstances of a death. 

The New York Court of Appeals affirmed Calhoun's conviction, and 

upheld the reasonableness of the search, although on a different ground 

than that upon which the trial court based its decision. The Court 

specifically rejected the trial court's finding that the occurrence of a 

fire renders a premises abandoned: 

The classic statement that even a "ruined 
tenement" may be secure against the sovereign 
(see Miller v. United States), 357 U.S. 301, 
307, 78 L.Ed.2d 1332) is literally applic
able. For) people often contipue to live 
and work in buildings that have sustained 
fire damage and, even when the ensuing 
destruction has made that impossible, 
remaining personal effects may very well 
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invoke continued and respected expectations 
of privacy. To reinforce this protection, a 
warrantless intrusion by a government offi
cial is presumptively unreasonable, the 
burden of justifying it devolving upon the 
People (Vale v. Louisiana, 399 U.S. 30, 34; 
90 S.Ct.-r969, 1971 ; People v. Hodge, supra, 
44 N.Y.2d, p. 557, 406 N.Y.S.2d p.737. 

Calhoun, 426 N.Y.S.2d at 245. 

The Court, citing Michigan v. Tyler, then affirmed the trial courtls 

holding that the occurrence of a fire, whatever its cause, falls within 

the scope of the so-called emergency exception to the search warrant 

requirement. This doctrine sanctions warrantless searches and seizures 

in circumstances presenting immediate danger to life or property, or, on 

the same general principle, threat of destruction or removal of contra

band or other evidence of criminality. The Court then reviewed the role 

of the fire marshal in New York City. It noted that while the marshals 

do not respond to every fire as a matter of routine, there was proof that 

their task was to investigate all fires of undetermined origin, rather 

than to conduct a search for evidence of arson. In this case, the fire 

marshals had no actual knowledge until hours after their arrival that 

arson was a possibility, for it was only then that they learned that 

defendant had made arson threats to his landlord. While arson was a 

possible cause of the fire, other causes, natural and accidental, were 

theories to be tested by the marshals at the time of their arrival. The 

Court stressed that if there had been a finding by the trial court that 

the fire marshalls visit to the premises was motivated primarily by an 

intent to gather evidence for an arson prosecution, the warrantless 

intrusion might well have exceeded the bounds of the emergency exception 

and trespassed on the constitutional guarantee of the Fourth Amendment. 

The New York Court of Appeals in ~lhoun relied in part in its 
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decision on the recent opinion of the United States Supreme Court in 

Michigan v. Tyler, 436 U.S. 499, 94 S.Ct. 1942 (1978), decided after the 

decision of the trial court in Calhoun. In Michigan v. Tyler, the United 

States Supreme Court reviewed the decision of the Michigan Supreme Court 

in People v. Tyler, supra, to consider the applicability of the Fourth 

Amendment to official entries onto fire damaged premises. Defendants in 

Tyler were lessees of a furniture store which had burned down on January 

21, 1970. Firefighters called in the police after they had just 

about quenched the fire because of the discovery of two containers of 

flammable liquid. The police came and took several pictures but had to 

leave because of the smoke and steam. Four hours after the blaze was 

extinguished, a fire inspector came, left~ and returned an hour later 

with a detective. They discovered suspicious burn marks in the carpet 

and pieces of tape with burn marks on the stairs. On February 16, the 

police returned, investigated, took pictures and seized a piece of fuse. 

At defendant1s trial, a police officer testified that his investigation 

had determined that the fire was not accidental. Defendants did not 

challenge the admission of photographs taken while the fire was smolder

inc., but challenged the admission of the evidence seized five hours later 

and the evidence seized during, and testimony relating to, the search on 

February 16, on the ground that a search warrant was required by the 

Fourth and Fourteenth Amendments. The Michigan Supreme Court had held 

that lI[once] the blaze [has been] extinguished and the firefighters have 

left the premises, a warrant is required to reenter and search the 

premises, unless there is consent or the premises have been abandoned. 1I 

Peop~ v. Tyler, 399 Mich. at 583, 250 N.Y.2d at 477. 
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The Michigan court accordingly reversed defendant·s convictions and 

ordered a new trial since it found neither consent nor abandonment. The 

United States Supreme Court, in reviewing the holding of the Michigan 

Supreme Court, first reiteratd the principle that the protection of the 

Fourth and Fourteenth Amendments apply to any search by a government 

official, even if it is an inspecting "administrative search" (a search 

to enforce a non-penal statute or regulation), unless the premises 

searched involved a heavily regulated industry like alcohol or firearms 

citing its recent decision in Marshall v. Barlow's Inc., 436 U.S. 307, 98 

S.Ct. 1816 (1978).* The United States Supreme Court rejected the 

prosecution's argument that burned out premises are "abandoned," that is, 

that the occupants and/or owners have no reasonable expectation of 

privacy because (a) if they set the blaze, they have abandoned the 

premises and (b) even if they did not set it, their privacy interest is 

rendered negligible by the damage. The Court stated: 

[E]ven if the petitioner's contention 
that arson establishes abandonment be accept
ed, its second proposition - that innocent 
fire victims inevitably have no protectible 
expectations of privacy in whatever remains 
of their property - is contrary to common 
experience. People may go on living in their 
homes or working in their offices after a 
fire. Even when that "s impossible, private 
effects often remain on the fire-damaged 
premises. The petitioner may be correct in 
the view that most innocent fire victims are 
treated courteously and welcome inspections 
of their property to ascertain the origin of 
the blaze, but "even if true, [this conten-

* After both Marshall and Michigan v. Tyler were decided, the United 
States Supreme Court in Donovan v. Dewey, 452 U.S. 594, 101 S.Ct. 
2534 (1981) ruled that in a regulated industry such as mining, where 
workplace safety is crucial, a warrantless inspection in compliance 
with specific authorized statutory procedures or regulations (the 
Mine Safety Act) does not violate the Fourth Amendment. 
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tion] is irrelevant to the question whether 
the ••• inspection is reasonable within the 
meaning of the Fourth Amendment." [Citation 
omitted.] Once it is recognized that inno
cent fire victims retain the protection of 
the Fourth Amendment, the rest of the peti
tioner's argument unravels. For it is of 
course impossible to justify a warrantless 
search on the ground of abandonment by arson 
when that arson has not yet been proved, and 
a conviction cannot be used ex post facto to 
validate the introduction of-evldence used to 
secure that same conviction. 

Thus, there is no diminution in a 
person's reasonable expectation of privacy 
nor in the protection of the ~ourth Amendment 
simply because the official conducting the 
search wears the uniform of a firefighter 
rather than a policeman, or because his pur
pose is to ascertain the cause of a fire 
rather than look for evidence of a crime, or 
because the fire might have been started 
deliberately. Searches for administrative 
purposes, like searches for evidence of 
crime, are encompassed by the Fourth Amend
ment. And under that Amendment, "one govern
ing principle, justified by history and by 
current experience, has consistently been 
followed: except in certain e~refully 
defined classes of cases, a search of private 
property without proper consent is "unreason
able" unless it has been authorized by a 
valid search warrant." [Citation omitted.] 
The showing of probable cause necessary to 
secure a warrant may vary with the object and 
instrusiveness of the search, but the 
necessity for the warrant persists. 

The Court added: 

Michigan v. Tyler, 436 U.S. at 505-07, 
98 S.Ct. at I947=48 

To secure a warrant to investigate the 
cause of a fire, an official must show more 
than the bare fact that a fire has occurred. 
The magistrate's duty is to assure that the 
proposed search will be reasonable, a deter
mination that requires inquiry into the need 
for the intrusion on the one hand, and the 
threat of disruption to the occupant on the 
other. Foy' routine building inspections, a 
reasonable balance between these competing 
concerns is usually achieved by broad legis-
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lative and administrative guidelines specify
ing the purpose, frequency, scope, and manner 
of conducting the inspections. In the 
context of investigatory fire searches, which 
are not programmatic but are responsive to 
individual events, a more particularized 
inquiry may be necessary. The number of 
prior entries, the scope of the search, the 
time of day when it is proposed to be made, 
the lapse of time since the fire, the contin
ued use of the building, and the owner1s 
efforts to secure it against intruders might 
all be relevant factors. Even though a fire 
victim1s privacy must normally yield to the 
vital social objective of ascertaining the 
cause of the fire, the magistrate can perform 
the important function of preventing harass
ment by keeping that invasion to a minimum. 
See See v. City of Seattle, supra, at 544-
545,-sJ S.Ct. at 1739-1740; unrted States v. 
Chadwick, 433 U.S. 1, 9; 97 S.Ct. 2476, 
2482; Marshall v. Barlow1s Inc., 436 U.S. at 
323, 98 S.Ct. at 1826. 

Michigan v. Tyler, 436 U.S. at 507-8, 98 
S.Ct. at 1949. 

The Court noted that another purpose of the warrant is to provide 

the property owner with information to reassure him of the legality of 

the entry. 

The Court further hel~ that where the investigators find evidence 

of wrongdoing in a search under an administrative warrant, it would be 

admissible in an arson prosecution and could be used to establish prob

able cause for a search warrant to gather additional evidence. The Court 

also ruled that where the officers are seeking evidence of arson, the 

court in which they apply for the search warrant must determine the 

existence of probable cause to believe a crime was committed before it 

issues the search warrant. The standard is more stringent than the 

standard of reasonable cause sufficient to justify the issuance of an 

administrative search warrant. Reasonable cause for an administrative 

search warrant exists when conditions are present which reasonably 
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justify a search under the statute or regulations sought to be enforced. 

The reasonableness of the administrative criteria for the search is 

determined in light of the specific purpose of the particular statute or 

regulation. 

However, the Court further ruled that there is an exception to the 

warrant requirement where a fire has occurred. The existence of "exi

gent circumstances" creates a recognized exception and "[a] burning 

building clearly presents an exigency of sufficient proportions to 

render a warrantless entry 'reasonable. I Indeed, it would defy reason 

to suppose that firemen must secure a warrant or consent before entering 

a burning structure to put out the blaze. And once in a building for 

this purpose, firefighters may seize evidence of arson that is in plain 

view. Coolidge v. New Hampshire, 403 U.S. 443, 465-466; 91 S.Ct. 2022, 

2037-38 (1971). Thus, the Fourth and Fourteenth Amendments were not 

violated"by the entry of tlle fir"emen to extinguish the fire at Tyler's 

Auction, nor by Chief See's removal of two plastic containers of 

flammable liquid on the floor of one of the showrooms. II Michigan v. 

Tyler, 436 U.S. at 509, 98 S.Ct. at 1950. 

The Court added that the Michigan Supreme Court had recognized a 

right to make a warrantless entry in an emergency such as fire but then 

had held that the need for a warrant arises when the last flame is 

extinguished. The United States Supreme Court ruled that the Michigan 

Court's holding was too narrow, declaring that officials may remain on 

the premises for a reasonable time thereafter where the condition of the 

building, as in Tyler, prevented them from making an effective inspec

tion. The Court found that a warrant was not necessary for the early 

morning reentries on January 22, since these entries were an actual 
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continuation of the first valid entry. However, the Court ag~eed with 

the Michigan Supreme Court that the subsequent warrantless entries on 

February 16 w~re unconstitutional and, accordingly, affirmed that court's 

decision ordering defendant's new trial, stating: 

In summation, we hold that an entry to 
fight a fire requires no warrant, and that 
once in the building, officials may remain 
there for a reasonable time to investigate 
the cause of the blaze. Thereafter, 
additional entries to investigate the cause 
of the fire must be made pursuant to the 
warrant procedures governing administrative 
searches. See Camara, 387 U.S. at 534-539, 
87 S.Ct. at-r133-1736; See v. City of 
Seattle, 387 U.S. at 544-545, 87 S.Ct. at 
1739-1740; Marshall v. Barlow's Inc., 436 
U.S. at 320-321, 98 S.Ct. at 1824-1825. 
Evidence of arson discovered in the course of 
such investigations is admissible at trial, 
but if the investigating officials find 
probable cause to believe that arson has 
occurred and require further access to gather 
evidence for a possible prosecution, they may 
obtain a warrant only upon a traditional 
showing of probable cause applicable to 
searches for evidence of crime. United 
States v. Ventresca, 380 U.S. 102. 

Michigan v. Tyler, 436 U.S. at 511-12, 
98 S.Ct. at ~ 

In a recent U.S. Supreme Court case the Court dealt again with 

administrative warrants. In Michigan v. Clifford, 464 U.S. 287, 104 

S.Ct. 641 (1984), the Supreme Court held that a warrantless search at the 

residence of a couple who were out of town, five hours after firemen 

extinguished a fire of suspicious origin and left the premises, violated 

the Fourth Amendment. The 5-4 decision refused to exempt from the 

warrant requirement all administrative investigations into the cause and 

origin of a fire. 

The majority concluded that where reasonable expectations of privacy 

remain in fire-damaged premises, either consent or exigent circumstances 
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must be present to justify a warrantless search. Here, the occupants of 

the private home were not told of the search and took steps to secure 

their remaining privacy interests in the damaged home against further 

intrusion. Moreover, several hours separated the initial exigent 

intrusion to extinguish the fire from the search in question. When a 

warrant is required, an administrative warrant is sufficient if the 

primary purpose of the search is to determine the origin and cause of the 

fire, but a criminal search warrant based upon probable cause is required 

when authorities seek evidence of criminal activity. 

In this instance, a basement search revealed the cause of the fire, 

so that the search of the rest of the house would have required a 

criminal search warrant even if the search of the basement was valid. 

(a) Administrative Warrant Not Provided For 
in New York Law 

The New York Court 'of Appeals specifically stated in footnote 3 t.o 

its opinion in Calhoun that it did not reach any question involving the 

use of the administrative warrant and its application to fire inspections 

which are not incidental to a recent fire. It should be noted that 

nowhere in New York1s Criminal Procedure Law is there a specific provi-

sion for an administrative warrant. Article 690 governs the issuance of 

search warrants, which authorizes only police officers or peace officers 

appointed by a state university, to search a designated person, place, or 

vehicle, CPL 690.05. Note that the New York Court of Appeals in Sokolov 

v. Village of Freeport, 52 N.Y.2d 341, 438 N.Y.S.2d 257 (1981), in 

holding that the Fourth Amendment was violated by an ordinance which 

forced landlords to consent to warrantless inspections of their property 

as a condition precedent to obtaining a rental permit, noted that there 
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is a requirement of a warrant for an administrative inspection, without 

stating whether such a warrant could be obtained under Article 690. 

Accord, People v. James Northrup, Inc., 106 Misc.2d 440, 432 N.Y.S.2d 45 

(Sup. Ct. App. T. 9th and 10th Jud. Dist. 1980), aff'd as mdf'd, 53 

N.Y.2d 689, 439 N.Y.S.2d 108 (1981). 

It is not clear that a legislative action creating an administrative 

warrant is necessary. Judiciary Law §2-b(3) gives courts of record the 

power to IIdevise and make new process and forms of proceedings, necessary 

to carry into effect the powers and jurisdiction possessed by it.1I In 

addition, District Attorney's offices of the various counties might be 

advised to draft a written consent form to enter burned premises for 

presentment to owners in cases where the time lapse is such that exigent 

circumstances are no longer clearly present. Certainly an owner of a 

burned premises, who is either a victim or posing as a victim, is 

unlikely to withhold his consent. [But note that in a motion to sup

press, where the legality of the search and seizure is predicated on 

consent, the People have a heavy burden of proving consent. Bumper v. 

North Carolina, 391 U.S. 543, 88 S.Ct. 1788 (1964). Consent is void if 

it was obtained as submission to overbearing authority. Id. 

(2) Proof of Corpus Delicti 

The corpus delicti in arson is damage to a building or motor vehicle 

from a fire or explosion caused by a criminal human agency, not by acci

dent. People v. Reade, 13 N.Y.2d 42, 241 N.Y.S.2d 829 (1963); People v. 

Guernsey, 46 A.D.2d 698, 360 N.Y.S.2d 101 (3d Dept. 1974). For example, 

the fact that a torch was fOllnd was evidence that the fire was of incen

diary origin. People v. Cannizzaro, 285 App. Div. 747, 141 N.Y.S.2d 169 
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(3d Dept. 1955), rev'd ~ other grounds, 1 N.Y.2d 167, 151 N.Y.S.2d 379 

(1956). In People v. Moore, 18 A.D.2d 417, 239 N.Y.S.2d 967 (1st Dept. 

1963), aff'd without opinio~, 13 N.Y.2d 1070, 246 N.Y.S.2d 216 (1963), 

the corpus delicti of attempted arson of a bar and grill was established 

by a police officer1s testimony to the following facts: 

In the basement of the bar and 
grill was an incendiary apparatus con
trolled by an operating radio clock set 
for 7:45 a.m. The extension cord of a 
three-burner electric hot plate was 
plugged into the radio clock. The dials 
of the hot plate were turned to the hot 
plate position. Over the hot plate was 
toweling saturated with gasoline. The 
toweling stretched through the basement, 
up the basement stairs, through the 
kitchen and along the rear of the bar. 
In front of and below the hot plate were 
pyramided records, check books and 
carpeting soaked with gasoline through 
which was passed the saturated 
toweling. 

People v. Moore, rd. at 418, 239 
N.Y.S.2d at 968-697 . 

"In arson cases, proof of criminal agency is, of necessity more 

often than not solely circumstantial because, in the very nature of 

things, the fire generally consumes and destroys all evidence of its 

incendiary origin. 1I People v. Reade, ji. at 46, 241 N.Y.S.2d at 832. 

[But note that sophisticated laboratory techniques employed today to de

tect evidence of arson cast doubt upon the applicability of this state-

ment to current prosecutions]. If the only evidence is circumstantial. 

it is hornbook law that the defense is entitled to a charge that all the 

evidence must be inconsistent with innocence and exclude, to a moral cer-

tainty, every other reasonable hypothesis but that of guilt. [But see 

cQncurring opinion of Fuchsberg, J. in People v. Gonzalez, 54 N.Y.2d 729, 
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442 N.Y.S.2d 980 (1981), a murder prosecution, where the Court held that 

failure to give the requested circumstantial evidence charge, including 

the words "to a moral certainty" was not error as the jury was adequately 

informed of the burden of proof. Judge Fuchsberg stated that he was in 

agreement with the district attorney, who contended that there is no 

difference in the burden of proof in a circumstantial case as opposed to 

a case where direct evidence was presented, noting that the charge em

ploying the phrase "to a moral certainty" is increasingly disapproved]. 

In one arson case involving circumstantial evidence, a fire marshal 

who investigated the fire that partially burned and damaged a rooming 

house in which defendant was a tenant, determined on the basis of his 

expertise that the fire had originated in a closet in defendant's room 

because of the extensive damage in that area. There were no electrical 

wires or heating fixtures near the closet, and defendant testified that 

he did not smoke and was the sole occupant of the room which he left 

shortly before the fire was discovered. In addition, there was evidence 

of defendant's consciousness of guilt: there was proof that he had 

absented himself from his usual haunts and his job, though wages were 

owing to him, and that he changed his appearance since the fire by dyeing 

his hair. This circumstantial evidence excluded to a moral certainty 

every hypothesis except that the fire was willfully set by human agency. 

See People v. Reade, supra. 

Note: In Reade, the Court declared that 'tlhile the circumstantial 

evidence described in the above example sufficiently proved to a moral 

certainty that the fire was not caused by accident but by a willful human 

agency, the circumstantial evidence alone did not exclude to a moral 

certainty every hypothesis except the guilt of the defendant. However, 
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in Reade the defendant had made a full confession, repudiated at the 

trial; this confession was sufficiently corroborated by the circumstan

tial evidence to prove the defendant's guilt beyond a reasonable doubt. 

Witnesses testified that at a particular time defendant left her 

home in her father's automobile. Shortly thereafter, they saw her 

father's automobile parked by his barn and they saw a person who 

resemb1e~ defendant in height and hair length standing in the middle door 

of the barn throwing straw or hay onto a small fire. The local fire 

coordinator, who had investigated the fire, stated that in his opinion 

the fire was not the result of spontaneous combustion. The fire had 

damaged the barn" The evidence was sufficient to prove that the crime of 

arson had been committed. See People v. Guernsey, 46 A.D.2d 698, 360 

N.Y.S.2d 101 (3d Dept. 1974). (In Guernsey, the defendant's full volun-

tary confession '.'las held to be sufficiently corroborated to justify a 

verdict of guilty). 

The testimony of the fire chief that the fire in question was not 

caused by electricity, natural gas, or spontaneous combustion, thus 

negating the possibility of accident, and that there was heavy charring 

in the closet, indicating that the fire originated in the closet, was 

evidence from which the jury cOI~ld conclude that the fire was of incen-

diary origin. See People v. Pettis, 62 A.D.2d 1110, 404 N.Y.S.2d 428 

(3d Dept. 1978). 

(3) Expert Testimony 

Since the fact of arson is one which can ordinarily be easily under-

stood by a jury, professional fire investigators may testify concerning 

the facts found during the course of their investigation into the origin 

of the fire, but it is reversible error in the usual case for the court 
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to permit such an expert to state that the fire was caused by a guilty 

human agency. The conclusion that the fire was accidental or that it was 

willful is to b,e drawn by the trier of fact. People v. Tyler, 14 A.D.2d 

609, 221 N.Y.S.2d 804 (3d Dept. 1961); People v. Grutz, 212 N.Y. 72 

(1914); People v. Brown, 110 App. Div. 490, 96 N.Y.S. 957 (4th Dept. 

1906), aff'd, 188 N.Y. 554 (1907). But see People v. Medina, supra at 

750, 502 N.Y.S.2d at 793 where the court held the expert's testimony, 

that the fire which killed the victim was not accidental, along with the 

defendant's admission, and his motive to act, was su~ficient to ~upport 

the defendant's conviction of arson in the second degree. 

A chief special investigator of the National Board of Fire Under

writers testified at defendant's trial for second degree arson. He 

testified that an accelerant, possibly gasoline or kerosene, had been 

poured on the walls of the building and then stated "I felt the fire was 

of an incendiary nature." Defense counsel objected to this last state

ment. The court overruled the objection and counsel excepted. Rever

sible error was committed. The expert's testimony that kerosene or 

gasoline had been poured on the walls was admissible but his conclusory 

statement that the fire was of "incendiary nature," that is, that it had 

been willfully started by someone, was inadmissible opinion evidence. 

See People v. Tyler, supra. A city assistant fire marshal testified at 

defendants I joint trial for second degree arson. He stated II[iJn my 

opinion the fire was set.1I The courtls admission of this statement was 

reversible error. See People v. Grutz, supra. See also People v. 

Vincek, 75 A.D.2d 412, 429 N.Y.S.2d 928 (4th Dept. 1980) (peoplels expert 

witness was improperly permitted to testify that the fire was 
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uintentionally set .. ); see also People v. Koullias, 96 A.D.2d 869, 465 

N.Y.S.2d 748 (2d Dept. 1983); People v. Abreau, 114 A.D.2d 853, 494 

N.Y.S.2d 762 (2d Dept. 1985) 

But see People v. Maxwell, 116 A.D.2d 667, 497 N.Y.S.2d 735 (2d 

Dept. 1986), leave to appeal denied, 67 N.Y.2d 886 (1986) (where the 

court held that it is proper for an expert to give an opinion that fires 

were not chemically, mechanically, electrically or naturally caused. 

At defendantts trial for arson, the chief of the fire department 

was permitted to testify that, after the fire which defendant was accused 

of causing, he had his men watching the premises at night. The admis

sion of such testimony constituted reversible error. In effect, the 

chief was giving his opinion that the fire was caused by a criminal 

human agency, since the jury would conclude that he took these security 

measures becaus~ he thought that the initial fire was caused by arson 

and wanted to prevent a repetition of the crime. See People v. Brown, 

110 App. Div. 490, 96 N.Y.S. 957 (4th Dept. 1906). 

At defendantts trial for committing arson by burning her fatherts 

barn, the local fire coordinator testified that in his opinion the fire 

was not caused by spontaneous combustion. His statement was admissible 

since he did not state the conclusion that the fire was deliberately 

set; he merely excluded the possibility that the fire was caused by 

spontaneous combustion. See People v. Guernsey, supra. 

At defendantts trial for arson, the fire coordinator testified that 

the fire in question was started by arson. In view of the defendantts 

admission in a signed statement that he started the blaze, the testimony 

of the fire coordinator was admissible. See People v. Cox, 93 A.D.2d 

946, 463 N.Y.S.2d 75 (3d Dept. 1983). 
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See also Reed v. Federal Insurance Co. 123 A.D.2d 188, 510 N.Y.S.2d 

618, 620 (2d Dept. 1987) (the court properly permitted the expert witness 

to testify that the fire was of an incendiary orgin; the fire spread 

rapidly; the chimney flues had been left open; and within 15 to 20 

minutes after the fire started the building collapsed). 

(4) Proof Of Defendant's Guilt Of Arson 
--By Circumstantial Evidence 

Often the only evidence connecting a defendant with the crime of 

arson is circumstantial. Proof of a defendant's guilt of arson may be 

established by circumstantial evidence. People v. Moore, 18 A.O.2d 417, 

239 N.Y.S.2d 967 (1st Dept. 1963). Of course, the rule governing proof 

of guilt of a crime by circumstantial evidence applies: the proof must 

exclude to a moral certainty every other reasonable hypothesis except the 

defendant's guilt. For example, at defendant's trial for arson, the 

People's witnesses testified that: 

1. Apartment No.3 at 435 East 5th Street was 
not burned or charred nor was there any 
rubbish in front of that apartment at 1:00 
a.m. when the occupant came home. 

2. The occupant did not know defendant and 
had never seen him before in his life. 

3. At 3:00 a.m., defendant entered 435 East 
5th Street although he did not live 
there. 

4. Defendant leaned in a crouched position 
against the door of Apartment No. 3 
shortly after he entered the building. 

5. Defendant left the building quickly, 
shortly after he was seen crouching 
against the door of Apartment No.3. 
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6. No one else entered or left the building 
between the time defendant entered and 
left it. 

7. The door of Apartment No.3 was discovered 
to be on fire five or ten minutes after 
defendant left the building. 

8. The remains of burned garbage were found 
outside the door of Apartment No.3 after 
the fire was ~xtinguished. 

9. The garbage found outside the door of 
Apartment No. 3 belonged to a tenant of 
another apartment in the building, who had 
earlier in the day disposed of it in the 
lobby of the apartment house. 

Proof of the above facts was sufficient to convict defendant of 

arson. People v. Morganne, 142 N.Y.S.2d 859 (Ct. Gen. Sess. N.Y. Co. 

1955), appeal dism'd, 1 A.D.2d 878, 152 N.Y.S.2d 405 (1st Dept. 1956). 

liLt is not essential that the evidence exclude to an absolute certainty 

the mere possibility that someone else might have set the fire. II People 

v. Cannizzaro, 141 N.Y.S.2d at 171; People v. Sundho1m, 105 A.D.2d 1072, 

482 N.Y.S.2d 383 (4th Dept. 1984) (exclusive opportunity to premises); 

People v. Hamilton, ___ A.D.2d ___ , 513 N.Y.S.2d 887 (3d Dept. 1987) 

(defendant's statements were not inconsistent with his innocence to a 

moral certainty); People v. Mann, ___ A.D.2d ___ , 510 N.Y.S.2d 196 (2d 

Dept. 1986); Reed v. Federal Insurance Co., supra. (court held that 

issue of whether fire is incendiary could be proven by circumstantial 

evidence). 

In People v. Sibb1ies, 63 A.D.2d 934, 406 N.Y.S.2d 84 (1st Dept. 

1978), the court reversed the defendant's conviction for arson and 

dismissed the indictment on the ground that the circumstantial evidence 

was insufficient to exclude every reasonable hypothesis except defen

dant's guilt. The record established that: 
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On August 13, 1975, at about 5 p.m. there 
was a fire in a building owned by the 
defendant. From about 1 p.m. to 4:50 p.m. 
defendant ~nd his nephew were observed by 6 
or 8 of their neighbors removing personal 
property from the building. Defendant was 
seen carrying several paint cans and three 
one-gallon milk containers with their tops 
cut off into the building. Approximately 
10 minutes after defendant and his nephew 
left, the neighbors noted that there was a 
fire in progress in the building. Several 
fire department engine companies extin
guished the blaze and on the second floor 
found some plastic containers containing 
what appeared to be a residue of gasoline 
and having cloth stuffed into their tops. 
There was a strong gasoline odor on the 
first floor. In the area where the fire 
started~ the cockloft of the building, 
there were several plastic containers 
filled with a liquid. Eight containers 
were taken to the precinct and vouchered at 
the police laboratory. Upon analysis, they 
proved negative as to the presence of 
gasoline. 

Defendant claims that when he arrived 
at the house he found the cellar door 
smashed and a window open. During the 
course of transferring his belongings from 
the house he had occasion to talk to 
several of the neighbors. He returned to 
his home at about 3:55 p.m. and left at 
4:15 p.m. for a camp 90 miles from New York 
City, to visit his daughter and his 
estranged wife, who was a cook there. 
Further test~mony places him at the camp at 
about 6:15 p.m. A phone call from a rela
tive advised him of the fire on the follow
ing day and he left camp three days later. 
As to the building itself, the last rent 
paying tenant left in June, 1975; the last 
mortgage payment had been made at the time, 
and no electric bills had been paid since 
that time. Defendant did not file an 
insurance claim and says that he intended 
to abandon the building. 

Sibblies, 406 N.Y.S.2d at 85. 

The court noted that: 

[tJhe People argue that presence at the 
scene, proof of motive, evidence of flight 
and other conduct indicating consciousness 
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of guilt are factors relevant to the ques
tion of guilt (citing People v. Reade, 13 
N.Y.2d 42, 46; 241 N.Y.S.2d 829,~ 
(1963). It is undisputed that defendant 
was in and out of the building over a 
period of several hours, during which he 
engaged in conversation with at least 3 
people. It does not appear that he 
attempted to avoid conversation or that he 
sulked or otherwise behaved furtively. 
His presence then was not that of one who 
was about to commit a crime and feared 
identification, but was rather more 
consistent with his avowed purpose to move 
books and other items from the abandoned 
building. 

Sibblies, 406 N.Y.S.2d at 86. 

The court further found that the alleged evidence of motive was 

inconclusive, noting that "evidence indicates that the mortgagee settled 

its claim for $500 less than the mortgage balance. The property had 

been income producing and apparently heavily encumbered. The defendant 

would have been in better financial condition if he had refurbished and 

re-let the premises. II Ibid. The court added that the People's argument 

that defendant failed to file an insurance claim to avoid suspicion of 

arson was "unsupported conjecture" and that the defendant's visit to his 

family was not conclusive evidence of flight. Ibid. 

Similarly, in People v. Piazza (William), 48 N.Y.2d 151, 422 

N.Y.S.2d 9 (1979), a case arising out of a prosecution of a father and 

son for felony murder resulting from an arson, the Court of Appeals 

reversed the son's conviction for third degree arson on the ground that 

the evidence, all circumstantial against the son, was equivocal. The 

Court found that (1) the co-conspirator's admissions did not directly 

implicate the son; (2) the son's presence at his building, shortly before 

it burned down, could be attributed to legitimate business, as his 

tenants had just been served with violation orders from the building 
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department; and (3) the son's bulldozing of the building site after the 

arson could conceivably be attributed to the fact that he had received an 

official order to demolish the hazardous leaning wall left standing after 

the fire. 

In another case, People v. Feuerstein, 74 A.D.2d 853, 425 N.Y.S.2d 

379 (2d Dept. 1980), petition for writ of habeas corpus denied ~ 

Feuerstein v. New York, 515 F. SUppa 573 (E.D. N.Y. 1981) the following 

circumstantial evidence was found to exclude innocence to a moral 

certainty: (1) on the day of the fire, defendant remained in his shoe 

store after closing time, contrary to his usual practice; (2) then defen

dant was observed in the back of the store throwing cartons; (3) expert 

testimony indicated that the origin of the fire was inside the store and 

that an accelerant had been used; (4) at the time of the fire defendant 

owed SI,403.35 for back rent and taxes; (5) defendant had stated that 

business was bad; (6) the store was insured for a total of $87,000 and, 

after the fire, defendant presented an insurance claim for the full 

amount; and (7) the defense acknowledged that prior to the fire, the 

defendant wanted to sell the store. 

In People V. Santos, 90 A.D.2d 982, 456 N.Y.S.2d 573 (4th Dept. 

1981)~ evidence that defendant had threatened to get revenge for a person 

who failed to pay in a numbers game, that the building in which that 

person resided was set on fire in the early hours of the following morn

ing and that defendant stated that he had taken care of the money regard

ing the numbers game was insufficient to sustain his conviction for 

arson. In People v. O'Hara, 108 A.D.2d 876, 485 N.Y.S.2d 372 (2d Dept. 

1985), circumstantial evidence indicating a business dispute between 

defendant and victim, defendant's purchase of a can of black powder of 
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the same type used to start the fire and purchased from the same store as 

can found in fire, proof that certain motorcycle parts, sent to defendant 

from victim's business would fit defendant's motorcycle and defendant's 

statement that he thought he would have had to have done something 

"drastic" had victim not agreed to mail him certain motorcycle parts, was 

insufficient to support conviction of arson in the first degree. 

(a)Motive 

One type of circumstantial evidence is evidence that the defendant 

had a "motive" to commit the crime of arson. "Motive" has been defined 

as "an inducement, or that which leads or tempts the mind to indulge the 

criminal act." People v. Fitzgerald, 156 N.Y. 253, 258 (1898). A defen

dant could be motivated to commit arson as a means of collecting fire 

insurance or from a desire to injure an enemy. See People v. Noren, 123 

A.D.2d 453, 506 N.Y.S.2d 756 (2d Dept. 1986) where one week prior to the. 

incident defendant had been fired from his JOD in the building, the court 

held that defendant's motive for starting the fire was sufficient to 

corroborate defendant's admission. But cf. People v. Hamilton, supra. 

(absent sufficient direct or circumstantial evidence, the evidence of 

motive alone does not provide proof that defendant was guilty of arson). 

[i] Motive To Injure Another 

The prosecutor introduced evidence that defendant, charged with set

ting fire to the house which his estranged wife and child were occupying, 

had treated his wife cruelly during their marriage and had threatened to 

kill her. This is admissible evidence of motive; see People v. Bates, 

271 App. Div. 550, 67 N.Y.S.2d 1 (4th Dept. 1947). Where the evidence 
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established defendant previously owned the property which was damaged by 

the fire and believed the present owner to whom he sold the property did 

not pay him enough money for it, sufficient evidence indicating motive 

was established. People v. Landers, 107 A.D.2d 1022, 486 N.Y.S.2d 522 

(4th Dept. 1985). See also, People v. Griffin, ___ A.D.2d ___ , 511 

N.Y.S.2d 136 (2d Dept. 1986) (complainant's testimony was admissible to 

show an acrimonious relationship with the defendant, and to supply motive 

for defendant setting fire to complainant's doer); People v. Roides, ___ 

A.D.2d ___ , 508 N.Y.S.2d 827 (4th Dept. 1986) (defendant's threats and 

acts of violence towards his wife were probative of his intent to set 

fire to his wife's house and his motive); People v. Mann, supra, 

(codefendant's statement that he threatened to destroy building was 

properly introduced as evidence of motive). 

Note: Motive can only be inferred from proven facts. People v. 

Lewis, 275 N.Y. 33 (1937); People v. Sowma, 252 App. Div. 413, 299 N.Y.S. 

523 (4th Dept. 1937). 

[ii] Motive To Collect Fire Insurance 

Evidence that a defendant was overinsured and that his business was 

failing is admissible to prove motive for arson. People v. fannizzaro, 

supra. Similarly, where the People proved that there were housing 

violations pending against thirty-two burned properties, which were the 

subject of the alleged arsons with which the defendant was charged, 

evidence that defendant collected insurance on twenty-five of these 

thirty-two properties was admissible. People v. Goldfeld, 60 A.D.2d I, 
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400 N.Y.S.2d 229 (4th Dept. 1977). See also Peopl~ v. Springer, et. ~. 

A.D.2d _, 514 N.Y.S.2d 555 (3d Dept. 1987) (motive established by 

the codefendant who was anxious to rid himself of property which was 

subject to repeated acts of vandalism and which was not covered by his 

fire insurance); People v. Feuerstein, 74 A.D.2d 853, 425 N.Y.S.2d 379 

(2d Dept. 1980), petition for writ of habeas corpus denied in Feuerstein 

v. New York, 515 F.Supp. 573 (E.D.N.Y. 1981), where evidence was admitted 

that, before the fire, defendant had stated that business was bad and 

that he owed $1,403.35 for rent and taxes, and after the fire, defendant, 

who had been insured for $87,000, presented a claim for the full amount 

of insurance. 

However, evidence of insurance was insufficient as a matter of law 

to constitute the required corroborative evidence of an accomplice's 

testimony where the burned restaurant was a profitable business and was 

not overinsured. 
\ 

People v. Ice, 265 App. Div. 46, 38 N.Y.S.2d 32 (3d 

De~t. 1942), Similarly, where the defendant was the mortgagee of the 

burned property that an accomplice testified that he [the accomplice] 

had been paid to "torch," this evidence did not sufficiently corroborate 

the accomplice testimony as a matter of law where it was proved that the 

property destroyed was worth more than the mortgage and the mortgagor 

was a solvent corporation. People v. Lashkowitz, 257 App. Div. 518, 13 

N.Y.S.2d 663 (3d Dept. 1939). 

Evidence that defendant's uncle owned insurance policies on the 

burned premises was inadmissible in the absence of any claim by the 

People that the uncle was implica.ted in the crime. People v. Nicolia, 

287 N.Y. 398 (1942). 
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[iiiJ Evidence Of Other Fires 

Evidence which only establishes that the defendant had other fires 

on property that he owned where there is no evidence that he was crimin

ally implicated in those fires is inadmissible on the People's direct 

case. People v. Grutz, 212 N.Y. 72 (1914); People v. Brown, 110 App. 

Div. 490, 96 N.Y.S. 957 (4th Dept. 1906); People v. Vincek, 75 A.D.2d 

412, 429 N.Y.S.2d 928 (4th Dept. 1980); People v. Simpson, 122 A.D.2d 

383, 505 N.Y.S.2d 201 (3d Dept. 1986) (evidence concerning prior fire 

losses to defendant's insured properties was unacceptably prejudicial 

and far outweighed its probative value). 

In addition, if the evidence of prior arsons cannot be classified 

within the Molineux doctrine exceptions [that is, are they relevant to 

show motive, intent, common scheme or plan, or to negate mistake or 

accidentJ, then such evidence is not a9missible on the Peoplels direct 

case. See,~, People v. Chaffee, 42 A.D.2d 172, 346 N.Y.S. 2d 30 (3d 

Dept. 1973) (the People committed reversible error because they did not 

redact from defendant·s confession references to prior arsons, which 

crimes were not relevant to prove motive, or intent, or common scheme or 

plan or to negating mistake or accident). But see People v. Ricotta, 117 

A.D.2d 682, 498 N.Y.S.2d 422 (2d Dept. 1986) where testimony of a witness 

was properly admitted to show that defendant had previously started a 

fire at his former residence to establish defendantls motive in 

soliciting an accomplice. 

If the defendant testifies, defendant may be asked upon cross-

examination about other fires that he has had since such a question 

relates to his credibility; People v. Brown, supra, [citinq People v. 
-- -- -,..:.....=..~..::. 

Jones, 181 N • .Y. 516 (1905), affld 100 App. Div. 511 (4th Dept. 1905)J. 
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But if defendant has previously been implicated in prior arsons, the rule 

in People v. Sandoval, [34 N.Y.2d 371, 357 N.Y.S.2d 849 (1974)] applies: 

the defendant is entitled to a hearing before the court decides whether 

the prosecutor will be permitted to cross-examine him about these prior 

crimes, the applicable criteria being whether the probative value of 

these crimes on the issue of defendant's credibility will be outweighed 

by their prejudicial impact. See,~, People v. Park, 62 A.D.2d 1176, 

404 N.Y.S.2d 198 (4th Dept. 1978) (conviction reversed because trial 

court after Sandoval hearing erroneously ruled that prosecutor could 

cross-examine defendant about prior arsons and defendant did not 

testify). See also People v. Anderson, 75 A.D.2d 988, 429 N.Y.S.2d 117 

(4th Dept. 1980), conviction rev'd after remand, 80 A.D.2d 33, 437 

N.Y.S.2d 985 (4th Dept. 1981), an arson prosecution, where the case was 

remanded for a hearing to make a record on the Sandoval issue. The Court 

held that although the prior crime was arson and thus there was a 

possibility of prejudice, cross-examination about the prior crime was not 

necessarily precluded. After remand, the Fourth Department reviewed the 

case again and concluded that the trial court erred when it refused to 

preclude the People from cross-examining about the prior arson since 

defendant had been charged with the arson of a social club, apparently 

motivated by a desire for revenge against his girlfriend, and the prior 

arson, for which defendant had never been arrested, was allegedly 

committed six years before when defendant was angry with a previous 

girlfriend when she severed their relationship. The court found that the 

prior arson was not a crime so substantially relevant to credibility as 

to render the proposed cross-examination of sufficient probative value to 

outweigh the prejudice that would inure to defendant if the jury heard 

that defendant allegedly cOi!lmitted a prior arson with a similar motive. 
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[ivJ Evidence Of Other Acts Evincing Motive 

Evidence of commission of another crime is admissible to prove 

motive for the crime charged "only if it has a logical relationship to 

the commission of the crime laccording to known rules and principles of 

human conduct l [citation omittedJ •••• " People v. Napoletano, 58 A.D.2d 

83, 395 N.Y.S.2d 469, 475 (2d Dept. 1977). In Napoletan£, two defendants 

were charged with attempted arson of a restaurant. The prosecution 

called the former assistant manager of the restaurant as a witness who 

testified over objection that, on a prior occasion, one of the defendants 

had stolen a piece of pizza from the restaurant and that he (the assis

tant manager) had told that defendant not to come back. This testimony 

should have been excluded. It was evidence of a prior uncharged crime 

and an immoral act adduced at a time when the defendant had not put his 

character or credibility in issue and it bore IIlno logical relationship 

to commission of the criminal act with which the defendant was charged l 

[citation omittedJ." Ibid. 

Note: When the only evidence that the People have is circumstan

tial, a complete absence of motive is strong exculpatory evidence. 

People v. Lewis, supra. 

(b) Consciousness Of Guilt 

Evidence establishing a consciousness of guilt, such as flight, is 

another type of circumstantial evidence tending to prove defendantls 

guilt. People v. Reade, supra. See also People v. Roides, A.D.2d 

___ , 508 N.Y.S.2d 827 (4th Dept. 1986) (evidence that defendant and 

members of his family had threatened witnesses to crime was admissible to 

prove consciousness of guilt in arson prosecution). 
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(5) Testimony Of Accomplices and Co-conspirators 

Testimony of an accomplice must be corroborated by evidence tending 

to connect the defendant with the crime. CPL §60.22(1). It is insuf~ 

ficient if it merely connects the defendant with the accomplice. Peop~ 

v. Ice, supra. For example, evidence that the defendant had paid the 

fine to get his alleged accomplice, who was his employee, out of jail on 

an unrelated charge was insufficient to corroborate the accomplice's 

testimony. People v. Ice, supra. Similarly, an accomplice's testimony 

was not corroborated by the testimony of a witness that: (1) he saw the 

defendant give the accomplice a key; (2) the witness accompanied the 

accomplice to defendant·s business premises, which the accomplice opened 

with a key; and (3) the accomplice told the witness that it was the key 

provided by defendant. People v. Lashkowitz, supra. There was no 

evidence, other than the statement'of the accomplice, that the key was 

the same and hence no corroborative evidence connecting the defendant 

with the crimes. 

An accomplice's testimony in an arson prosecution was held to be 

sufficiently corroborated by proof of (1) defendant·s ownership of the 

burned properties; (2) the incendiary nature of the thirty-two fires with 

which defendant was charged; (3) defendant·s collection of insurance 

proceeds from twenty-five of the thirty-two fires; (4) the pendency of 

housing code violation~ against many of the burned premises dnd the fact 

that some of the fires occurred shortly after defendant received notice 

of these violations; and (5) defendant's access to keys to the uninhab

ited apartments where the fires occurred coupled with the fact that ten

ants testified that previously locked doors were found unlocked. People 
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v. Goldfeld, supra. In addition, this same court held that taped incrim

inating conversations to which the defendant was a party corroborated the 

testimony of the accomplice-informant who made the tapes* since the 

evidence necessary to corroborate an accomplice may be supplied by the 

defendant himself. Sufficient corroboration of accomplice testimony was 

also found in People v. Canale, 76 A.D.2d 1032, 429 N.Y.S.2d 495 (3d 

Dept. 1980), where another witness testified that he was present at a 

meeting in a nightclub between defendant and two men to whom he was in 

debt and he heard them order defendant to burn his restaurant so that he 

could pay the debt with the insurance proceeds; in addition, other 

witnesses testified to the presence of the accomplice in defendant's 

restaurant on the night of the fire and to defendant's financial 

distress. See also People v. Springer et. ~., supra, 514 N.Y.S.2d at 

558, where defendant's statement to codefenant upon arrest "look like 

they got us" was held to corrorbate arson conspiracy accomplice's, 

testimony. 

A court held that an insurance agent's testimony for the defense 

that defendant had said to him as a joke, "Do you know anyone who could 

burn my property?" could not be considered as corroboration of the 

accomplice's testimony. People v. Ice, supra. 

If there is prima facie proof of a conspiracy -- a question of 

law -- the declarations of co-conspirators made in furtherance of the 

conspiracy are admissible against the defendant. People v. David, 56 

* Note: A foundation must be laid for consent recordings; it may be 
established by the testimony of a participant or a third party who 
heard a simultaneous transmission that the conversation has been 
fairly and accurately reproduced. Goldfeld, supra; see also People 
v. Rodriquez, 78 A.D.2d 659, 433 N.Y.S.2d 650 (4th Dept.~O), where 
defendant's conviction for arson was reversed and a new trial ordered 
because there was no testimony that defendant's taped conversations 
with the "torch" were a fair and accurate representation. 
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N.Y. 95, 103 (1874); Ormsby v. People, 53 N.Y. 472, 473 (1873); see also 

46 ALR 3d 1148, 1156: "Necess ity and Suff i c i ency of Independent Ev i dence 

of Conspiracy to Allow Admission of Extrajudicial Statements of Co-con-

spirators." Therefore, a witness' testimony that the alleged accomplice 

told him that the key that the witness saw the defendant give the accom

plice was the one that the accomplice used to open defendant's premises 

to commit arson was inadmissible against the defendant in the absence of 

any other proof of the conspiracy apart from the accomplice's testimony. 

People v. Lashkowitz, supra. In addition, the statements must be made 

in furtherance of the conspiracy. If they were made after its termina

tion they are not admissible. People v. Lashkowitz, supra. Thus, the 

testimony of an accomplice's chauffeur that five years after the crime, 

he heard the accomplice ask defendant for payment for the arson, was 

inadmissible. People v. Lashkowitz, supra. 

(6) Admissisons To Private Parties 

Courts have held that the constitutional right to privacy renders 

confidential admissions of a child to his parents concerning a crime, a 

confidential privileged communication. Matter of A. and M., 61 A.D.2d 

426, 403 N.Y.S.2d 375 (4th Dept. 1978); People v. Fitzgerald, 101 Misc.2d 

712, 422 N.Y.S.2d 309 (Westchester Co. Ct. 1979); See ~so People v. 

Harrell, 87 A.D.2d 21, 450 N.Y.S.2d 501 (2d Dept. 1982).* Therefore, 

parents subpoenaed to appear before a grand jury to answer questions 

* Note that the Fifth Circuit has expressly refused to recognize New 
York's interpretation of the constitutional right to privacy, at 
least as applied to a child claiming the privilege during a grand 
jury investigation of her parents. In re Grand Jury Proceedings, 
647 F .2d 511 (5th Cir. 1981). - - ----
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concerning their son1s alleged involvement in an arson could invoke this 

privilege when questioned about his confidential statements to them. 

People v. Doe, supra. If necessary~ the court could hold an evidentiary 

hearing on the factual context of the communication to determine if the 

privilege is applicable. 

However, a privilege based on a confidential relationship no longer 

exists when the relationship is destroyed. See People v. D'Amato, 105 

Misc.2d 1048, 430 N.Y.S.2d 521 (Sup. Ct. Bronx Co. 1980), an arson 

prosecution, where the court ruled that the statutory marital privilege, 

which prevents either spouse from testifying to confidential communica

tions made by the other, was inapplicable under the facts of that case. 

In D'Amato, the court permitted an estranged wife to testify to an 

admission to the arson made by her husband, the defendant, as the 

admission was made in the context of his threat to burn her home .. The 

court noted that the purpose of the marital privilege was to preserve the 

integrity and confidentiality of the marital relationship, and since, in 

the case before it, the marriage was in fact destroyed by the time 

defendant made the admission, the privilege did not apply. Similarly, if 

the communications are not confidential but are made in the presence of 

third parties, there is no marital privilege and the spouse may testify 

to these communications. People v. Scalise, 70 A.D.2d 346, 421 N.Y.S.2d 

637 (3d Dept. 1979). In Scalise, the wife was also permitted to testify 

that her husband gave her an envelope with money to give to a third 

person, which the prosecution contended was payment to the "torch," 

because the husband had never told her what the money was for. 
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(7) Character Witness Testimony 

Testimony of a character witness, if believed, is enough to raise a 

reasonable doubt. People v. McDowell, 9 N.Y.2d 12, 210 N.Y.S.2d 514 

(1961); ~ee also Richardson on Evidence §150. One court in an arson 

prosecution, after reversing defendant's conviction on the ground of 

insufficient corroboration of the accomplice testimony, noted that 

"[bJoth [accomplices] are desperate and depraved characters •.•. [One 

accomplice] served a prison sentence for arson ••.• 11 By contrast, 

lI[p]roof of defendant's good character was furnished by his neighbors who 

had known him many years. II People v. Lashkowitz, supra, 13 N.Y.S.2d at 

667, 673. In another arson prosecution where defendant's conviction was 

reversed for lack of sufficient corroboration of accomplice testimony, 

the court s~ated: 

This appellant, who had been a practicing 
dentist, member of the Wyoming State Board of 
Dental Examiners, a Captain in the First World 
War, the father of a young man who had been 
appointed and was a student at West Point, is 
not the type which ordinarily in adult years 
would commit a crime of this kind. The record 
should be subjected to close scrutiny. 

People v. Ice, 38 N.Y.S.2d at 36-37. 

(8) Imposition Of A Fine In An Arson Case 

If the defendant gained property. i.e., insurance proceeds, as a 

result of the arson, the court, upon conviction, may impose a fine not 

exceeding $5,000 or double the amount of the defendant's gain from the 

crime. Penal Law §80.00(1). "Gain ll means the amount of money or the 

value of property derived from the commission of the crime, less the 

amount of money or the value of property returned to the victim of the 

crime or seized by or surrendered to lawful authority prior to the time 
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sentence is imposed. Penal Law §80.00(2). When the court imposes a 

fine for a felony, it must make a finding as to the amount of the defen

dant's gain from the crime. If the record does not contain sufficient 

evidence to support such a finding, the court may conduct a hearing upon 

the issue. Penal Law §80.00(3). 

The Appellate Division in People v. Goldfeld, 60 A.D.2d 1, 400 

N.Y.S.2d 229 (4th Dept. 1977), rejected the contention of the defendant, 

convicted of arson, that the fact that his insurance company was suing 

him and that the insurance proceeds which he had collected were placed 

in an escrow account precluded the sentencing court from fining him an 

amount equal to the insurance he had received because (1) the sentencing 

court could not determine his gain, and (2) he was making restitution. 

The Appellate Division upheld the imposition of the fine, holding that 

lI[tJhe fact that the defendant may be required to refund the insurance 

proceeds as a result of the pending civil action is irrelevant to the 

imposition of the fine because the statute refers to a refund of money 

to the victim 'prior to time sentence is imposed' [Penal Law 

§80.00(3)]."* People v. Goldfeld, supra, 400 N.Y.S.2d at 236. 

(9) Restitution 

Penal Law §65.10(2) provides in relevant part: 

When imposing a sentence of probation or of 
conditional discharge, the court shall, as a 
condition of the sentence, consider restitution 
or reparation and may, as a condition of the 
sentence require that the defendant: 

(g) Make restitution of the fruits of his 
offense or make reparation, in an amount he can 
afford to pay, for the loss or damage caused 
thereby. 

* The cited section is now §80.00(2). 
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Therefore, upon conviction of an arson defense, a defendant may be 

ordered to pay restitution for the damages sustained by the victim. See 

People v. Hall-Wilson, 69 N.Y.2d 154, 513 N.Y.S.2d 73 (1987) where 

defendant was ordered to pay her employer restitution because her 

employer had reimbursed the arson victims for their losses. 

(10) Use Of Reckless Endangerment Charge in Arson Prosecution 

Prosecutors might consider charging the alleged arsonist with reck

less endangerment under Penal Law §120.25 based on proof that the fire 

created a grave risk of death to the occupants and/or firefighters. A 

person is guilty of this crime IIwhen, under circumstances evincing a 

depraved indifference to human life, he recklessly engaged in conduct 

which creates a grave risk of death to another person. 1I In People v. 

Rodriguez, 110 Misc.2d 828, 442 N.Y.S.2d 948 (Sup. ct. Kings Co. 1981), 

Justice Gloria Goldstein refused to dismiss a charge of reckless endan

germent in an indictment which charged, among other crimes, arson in the 

third degree, based on allegations that defendants conspired to have an 

unoccupied supermarket burned and endangered the lives of firefighters. 

The court found that as the fires set were sufficiently serious to pose a 

grave risk of death to the firefighters, it was irrelevant that the fire

fighters were not present when the fire actually started, because their 

eventual arrival was not only foreseeable but inevitable, declining to 

follow People v. Buckman, 110 Misc.2d 753, 442 N.Y.S.2d 871 (Sup. Ct. 

Kings Co.1981), where another court dismissed a charge of reckless 

endangerment based on allegations that the fire endangered the fire

fighters. There the court had reasoned that because the firefighters were 

not present when the fire was started, the endangerment was not directed 
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at them and, therefore, the charge was deficient on its face. However, 

the Buckman opinion, as Justice Goldstein notes, ignores the 1978 deci

sion of Judge Milonas in People v. Arzon, 92 Misc.2d 739, 401 N.Y.S.2d 

156 (Sup. ct. N.Y. Co. 1978), where the court refused to dismiss a charge 

of "depraved mind" murder under Penal Law §125.25(2), which has the same 

element of intent as reckless endangerment. That charge in Arzon was 

based on allegations that defendant had deliberately ignited the fifth 

floor of an abandoned apartment house, and that a firefighter died of 

injuries sustained when he evacuated the building after a second fire 

apparently spontaneously broke out on the second floor. The court, in so 

holding, noted that the casual connection between the homicide and defen

dant's criminal behavior was not negated by the presence of other 

contributing factors. See also People v. Lozano, 107 Misc.2d 345, 434 

N.Y.S.2d 588 (Sup. Ct. N.Y. Co. 1980) (defendant could be charged with 

felony murder based on allegations that he caused the death of a 

fire-fighter who died of a heart attack triggered by smoke he inhaled 

while fighting the fire that defendant allegedly set). 

In People v. Koullias, 96 A.D.2d 869, 465 N.Y.S.2d (2d Dept. 1983) 

the Second Department upheld the validity of a reckless endangerment 

count in an arson prosecution holding that a fire or explosion that 

injures someone several blocks away constitutes reckless endangerment 

regardless of the defendant's knowledge or design as to a particular 

victim. The court pointed out that fire fighters only differ from other 

victims in that they are impelled into the zone of danger by public duty. 

Their presence may be even more foreseeable than that of a private 

citizen and they are as likely to fall victim to reckless acts. 
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(11) Use Of Insurance Law To Aid Prevention And 

Investigation Of Arson 

Insurance Law §319(b) requires insurance companies to cooperate with 

law enforcement agencies in furnishing all relevant information from an 

investigation where it is alleged that the fire was caused by means other 

than an accident. Such information includes, but is not limited to: 

(1) pertinent insurance policy information relevant to a 
fire loss under investigation and any application for 
such a policy: 

(2) policy premium payment re~ords that are available; 

(3) history of previous claims made by the insured; and 

(4) material relating to the investigation of the loss, 
and any other evidence relevant to the 
investigation. 

Insurance Law §319(c) 

In the absence of fraud or bad faith, insurance companies are immune 

from incurring any liability for releasing such information. Insurance 

Law §3432. In addition, the statute prescribes that any law enforcement 

agency receiving such information may release such information to another 

law enforcement agency. Insurance Law §319(e). 

By contrast, law enforcement agencies may, in its discretion, make 

its records available to the insurer within 30 days of a written request 

to do so by the insurer. Insurance Law §319(d). 

The Superintendent of Insurance, pursuant to regulations that he may 

promulgate, must establish a central organization to register property 

loss to which the insured must report all property losses in excess of 

five hundred dollars. Insurance Law §318(a)(b). This information is 

also available to law enforcement agencies under Insurance Law 

§318(a)(b). 
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Section 3403 of the Insurance Law requires the adoption of an 

anti-arson application by insurance companies in cities of over 400,000 

persons* in issuing fire policies and explosion insurance to cover all 

buildings except primarily residential owner-occupied real property 

consisting of four or fewer dwelling units. The information that must be 

furnished in this application shall include, but not be limited to: 

(1) the name and address of the applicant, any mortgages, 
and any other parties who have an ownership interest 
in the property and any other parties who have a real 
interest in the property or in the proceeds of the 
claim; 

(2) the amount of insurance requested and the 
method of valuation used to establish the 
amount of insurance; 

(3) the dates and selling prices in all real 
estate transactions involving such property 
during the last three years; 

(4) the applicant's loss history over at least the last 
five years with regard to any property in which he 
held an equity interest or a mortgage and where such 
loss exceeded one thousand dollars in damages; 

(5) all taxes unpaid or overdue for one or more 
years, and any mortgage payments overdue by 
three months or more; 

(6) all current violations of fire, safety, 
health, building or construction codes on 
the property to be insured; and 

(7) the present occupancy of the structure. 

Insurance Law §3404-c (1-7) 

Note: A material misrepresentation on the anti-arson application 

constitutes grounds for rescission of the policy. Insurance Law 

§3404-e. 

* Figures are based on the 1970 census. 
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Prior to paying on a policy, all insurers, whether authorized or 

unauthorized, must notify the tax districts in which the damaged pro

perty is located and demand an officer1s certificate indicating all 

outstanding liens, including interest and penalties. Insurance Law 

§331-d. Further, General Municipal Law §22, which provides that local 

laws may enable tax districts to claim liens against property from the 

proceeds of paid fire insurance claims, now provides in subdivision 4 

that such claims may only be made where the tax district adopts a local 

law providing for release or return to the insured of any amounts which 

it would otherwise be entitled to claim, provided that the insured 

contracts in writing to restore the premises, subject to such conditions 

locally legislated to guarantee performance, including but not limited 

to, the deposit of such proceeds in an escrow account or the obtaining by 

the insured of a performance bond. 

In addition, Insurance Law §2601 (unfair settlement claims prac-

tices), excuses the insurer from the prompt settlement requirement where 

there is a reasonable basis for suspecting arson, provided that the 

insurer notifies the insured of acceptance or denial of the claim within 

thirty working days from receiving a properly executed proof of loss. 

(a) Examination Under Oath; Prosecution1s 
Use of Statements 

A useful tool for the prosecutor is the insured1s examination under 

oath. The insured who wishes to collect is required by the cooperation 

clause in his policy to submit to such an examination. If an individual 

insured or a corporate insured1s agent pleads the Fifth Amendment Dr 

demands that the examination under oath be postponed until after any 

criminal proceedings are concluded, the insurer has a defense to refusal 

to pay. 
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Dyno-Brite, Inc. v. Travelers Companies, 80 A.D.2d 471, 439 N.Y.S.2d 558 

(4th Dept. 1981). See also Azeem v. Colonial Assurance Company, 96 

A.D.2d 123, 468 N.Y.S.2d 248 (4th Dept. 1983). (attorney's affidavit was 

insufficient to excuse insured from examination under oath as required by 

terms of fire insurance policy); Averbuch v. Home Insurance Company, 114 

A.D.2d 827, 494 N.Y.S.2d 738 (2d Dept.1985) (insured's willful refusal to 

answer questions on his examination under oath constituted substantial 

breach of his fire insurance policy). 

Caveat: All insurance investigators and prosecutors should work 

together, but the prosecutor who gives explicit directions to insurance 

company representatives about questions that should be asked on the exam

ination under oath may make the representatives his agents. Consequent-

ly, if the insured is represented by counsel, even if counsel is not 

present during the examination, a Sixth Amendment issue may arise if the 

prosecutor' attempts to use any statements made by the insured at the 

examination. See People v. Skinner, 52 N.Y.2d 24, 436 N.Y.S.2d 207 

(1980), where the New York Court of Appeals held that a represented 

defendant, even if he is not in custody, may not be interrogated by 

police unless he waives counsel in the presence of counsel. See also ----'-
People v. Tutora, 116 A.D.2d 607, 497 N.Y.S.2d 470 (2d Dept. 1986); and 

People v. Chapman, 121 A.D.2d 646, 504 N.Y.S.2d 136 (2d Dept. 1986). 

(b) Insurance Frauds Bureau Agents 
May Be Designated Peace Officers 

CPL §2.l0 provides that employees of the newly created Insurance 

Frauds Bureau may be designated by the Superintendent of Insurance as 

peace officers. See also Insurance Law §402. 
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(12) Prosecution for Insurance Fraud 

Frequently, losses by arsonists are inflated. These inflationary 

claims are grounds for prosecution for larceny by false pretenses under 

Penal Law Article 155. In addition, New York prohibits insurance fraud 

under Penal Law Article 176 which is set forth below: 

§176.00 Insurance fraud; definition of terms. 

The following definitions are applicable to 
this article: 

1. "Insurance policy" has the meaning 
assigned to insurance contract by section 
forty-one of the insurance law except it 
shall include reinsurance contracts, purport
ed insurance policies and purported reinsur
ance contracts. 

2. "Statement" includes, but is not limited 
to, any notice, proof of loss, bill of lad
ing, invoice, account, estimate of property 
damages, bill for services, diagnosis, pre
scription, hospital or doctor records, x-ray, 
test result, and other evidence of loss, 
injury or expense. 

3. "Person II includes any individual, firm, 
association or corporation. 

4. IIPersonal insurance" means a policy of 
insurance insuring a natural person against 
any of the following contingencies: 

(a) loss of or damage to real property 
used predominantly for residential 
purposes and which consists of not 
more than four dwelling units, other 
than hotels, motels and rooming 
houses; 
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(b) loss of or damage to personal 
property which is not used in the 
conduct of a business; 

(c) losses or liabilities arising out of 
the ownership, operation, or use of a 
motor vehicle, predominantly used for 
non-business purposes; 

(d) other liabilities for loss of, damage 
to, or injury to persons or property, 
not arising from the conduct of a 
business; 

(e) death, including death by personal 
injury, or the continuation of life, 
or personal injury by accident, or 
sickness, disease or ailment, exclud
ing insurance providing disability 
benefits pursuant to article nine of 
the workers' compensation law. 

A policy of insurance which insures any of 
the contingencies listed in paragraphs (a) 
through (e) of this subdivision as well as 
other contingencies shall be personal 
:nsurance if that portion of the annual 
premium attributable to the listed contin
gencies exceeds that portion attributable 
to other contingencies. 

5. JlCommerci al insurance" means insurance 
other than personal insurance. 

§176.05 Insurance fraud; defined. 

A fraudulent insurance act is committed by 
any person who, knowingly and with intent to 
defraud presents, causes to be presented, or 
prepares with knowledge or belief that it 
will be presented to or by an insurer or 
purported insurer, or any agent thereof, any 
written statement as part of, or in support 
of, an application for the issuance of, or 
the rating of an insurance policy for commer
cial insurance, or a claim for payment or 
other benefit pursuant to an insurance policy 
for commercial or personal insurance which he 
knows to: (;) contain materially false 
information concerning any fact material 
thereto; or (ii) conceal, for the purpose of 
misleading, information concerning any fact 
material thereto. 
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§176.10 Insurance fraud in the fifth degree 

A person is guilty of insurance fraud in the 
fifth degree when he commits a fraudulent 
insurance act. 

Insurance fraud in the fifth degree is a 
class A misdemeanor. 

§176.15 Insurance fraud in the fourth degree 

A person is guilty of insurance fraud in the 
fourth degree when he commits a fraudulent 
insurance act and thereby wrongfully takes, 
obtains or withholds, or attempts to wrong
fully take, obtain or withhold property with 
a value in excess of one thousand dollars 

Insurance fraud in the fourth degree is a 
class E felony. 

§176.20 Insurance fraud in the third degree. 

A person is guilty of insurance fraud in the 
third degree when he commits a fraudulent 
insurance act and thereby wrongfully takes, 
obtains or withholds, or attempts to wrong
fully take, obtain or withhold property with 
a value in excess of three thousand dollars 

Insurance fraud in the third degree is a 
class 0 felony. 

§176.25 Insurance fraud in the second degree 

A person is guilty of insurance fraud in the 
second degree when he commits a fraudulent 
insurance act and thereby wrongfully takes, 
obtains, or withholds, or attempts to 
wrongfully take, obtain or withhold property 
with a value in excess of fifty thousand 
do 11 ars. 

Insurance fraud in the second degree is a 
class C felony. 
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§176.30 Insurance fraud in the first degree. 

A person is guilty of insurance fraud in the 
first degree when he commits a fraudulent 
insurance act and thereby wrongfully takes, 
obtains or withholds, or attempts to 
wrongfully take, obtain or withhold property 
with a value in excess of one million 
dollars. 

Insurance fraud in the first degree is a class 
B felony. 
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ROBBERY 

A. Elements Of The Crime 

Robbery is intentional forcible stealing. See Penal Law §160.00. 

The lowest degree, third degree robbery, is the forcible stealing of 

property. Penal Law §160.05. Aggravating factors, such as the presence 

of an accomplice, and/or the causing of physical injury to a non

participant in the crime, and/or the displaying of what appears to be a 

firearm elevate the crime to second degree robbery. Penal Law §160.l0. 

Other aggravating factors such as the causing of serious physical injury 

to a non-participant, and/or being armed with a deadly weapon, and/or 

using or threatening the immediate use of a dangerous instrument elevate 

this crime to first degree robbery. Penal Law §160.15. Under Penal Law 

§160.15(4), displaying what appears to be a firearm is an aggravating 

circumstance of first degree robbery, but subdivision 4 provides that it 

is an affirmative defense that the firearm was not a loaded weapon from 

which a shot, readily capable of producing death or other serious physi

cal injury, could be discharged. Subdivision 4 further provides that 

this affirmative defense does not preclude a conviction for second or 

third degree robbery. 

(1) Intent to Forcibly Steal 

The-prosecution must prove that the defendant intended to forcibly 

steal before he can be convicted of robbery. Defendant1s intent to 

steal was established where the People proved that defendant took back 

his gambling losses at gunpoint. See People v. Coates, 64 A.D.2d 1, 407 

N.Y.S.2d 866 (2d Dept. 1978) (felony murder); People v. Hodges, 113 

A.D.2d 514, 496 N.Y.S.2d 771 (2d Dept. 1985). 
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(a) No Requirement that Victim 
Have Legal Title to Property 

In Coates, supra, the court ruled that since the case involved a 

forcible taking of gambling losses, it was immaterial that the victim who 

won the money by illegal gambling did not have legal title under New York 

law. (See General Obligations Law §5-42l, which gives the loser in 

illegal gambling the right to sue for his losses within three months.) 

Similarly, in People v. Lewis, 71 A.D.2d 7, 422 N.Y.S.2d 380 (1st 

Dept. 1979), the defendant claimed that he was convicted of a crime with 

which he was never charged, because the indictment alleged that he stole 

property from an individual who in fact did not own the property. The 

court rejected this contention by holding that since the putative owner 

was a security guard employed to guard property consigned to his employer 

he was an "owner" of that property within the meaning of Penal Law 

§155.00(5) because his property right was superior to that of the defen

dant, the wrongful taker. See also People v. Hutchinson, 56 N.Y.2d 868, 

453 N.Y.S.2d 394 (1982); People v. Jones, 99 A.D.2d 559, 470 N.Y.S.2d 

941 (1984). 

(b) Aider and Abettor 

The New York Court of Appeals in a memorandum opinion affirmed 

defendant's conviction of robbery as an aider and abettor where it was 

proved that defendant drove the getaway car, although he did not "phys

'ically participate in the actual purse snatching •..• " See People v. 

Jackson, 44 N.Y.2d 935, 408 N.Y.S.2d 315 (1978); People v. Mercado, 114 

A.D.2d 377, 493 N.Y.S.2d 896 (2d Dept. 1985). However, a charge to the 

effect that merely driving a getaway car with knowledge that a robbery 
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has taken place is sufficient evidence for a jury to convict of robbery 

as an aider and abettor was held to be reversible error by an appellate 

court in People v. Valerio, 64 A.D.2d 516, 406 N.Y.S.2d 481 (1st Dept. 

1978), as the defendant was, under the Penal Law, an accessory after the 

fact. (The court in Valerio noted that under the principles of 

accessorial liability -- Penal Law Article 20 -- a defendant may be 

convicted of robbery as an aider and abettor, even though the indictment 

charges him as a direct participant.) Similarly, where the defendant 

himself was shot after he and another had attempted to commit murder and 

his accomplice stole a motorist's car at gunpoint, a reasonable doubt 

existed as a matter of law as to whether defendant had formed the 

requisite intent to be culpable as an aider and abettor in the car 

robbery. People v. Cumberbatch, 56 A.D.2d 808, 392 N.Y.S.2d 655 (1st 

Dept. 1977). 

In People v. DeJesus, 123 A.D.2d 563, 507 N.Y.S.2d 144 (1st Dept. 

1986), the defendant and several others were involved in an argument with 

the complainant and began to beat him. During the beating money was 

taken from the complainant's pocket by an unidentified individual. In 

overturning the defendant's conviction, the court held that when 

codefendants are charged with robbery, the intent of each defendant must 

be established independently. The requisite intent could not be imputed 

to all codefend~nts based on the actions of one of them. 

The court found insufficient proof of defendant's criminal intent 

to commit robbery as an aider and abettor in People v. Rivera, 62 A.D.2d 

1005, 403 N.Y.S.2d 294 (2d Dept. 1978). In Rivera, the defendant was 

driving with a friend when they saw a pedestrian (the complainant), whom 

the friend mistakenly thought was the man who had burglarized his store. 
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At gunpoint the friend took the complainant's briefcase, wallet, and 

sweater, returning everything but the sweater after a search failed to 

reveal any of the items stolen from the friend's store. The friend 

testified that the sweater was forgotten in the excitement. The friend 

further testified that defendant had insisted that he return complain

antis property, and that defendant was unaware that his friend had a gun 

and that he int~nded to stop the complainant at gunpoint. 

There was insufficient evidence of criminal intent to convict defen

dant as an aider and abettor of first degree robbery based on his accom

plice's alleged use of a dangerous instrument (a clothes line) in attack

ing a customer in the backroom of the store they both robbed, where the 

evidence established that the accomplice's attack wa~ spontaneous and not 

part of the robbery that the defendant had planl'iB:d. People v. Gwynn, 53 

A.D.2d 565, 384 N.Y.S.2d 823 (1st Dept. 1976). See People v. Jones, 89 

A.D.2d 876, 453 N.Y.S.2d 233 (2d Dept. 1982). See also People v. Parker, 

97 A.D.2d 943, 468 N.Y.S.2d 731 (4th Dept. 1983) (the People did not have 

to prove as an element of first degree robbery that defendant knew that 

his accomplices intended to use, or threatened the immediate use of, a 

dangerous instrument). 

(c) Proving Intent 

In People v. Ramos, 83 A.D.2d 817, 442 N.Y.S.2d 61 (1st Dept. 

1981), the defendant had testified at trial that he was merely an inno

cent bystander to the robbery. While he admitted that he was a passenger 

in the back seat of the car when the robbery was committed, he claimed 

that he only observed and did not in any way particip'..Ite in the robbery 

and assault committed by one Cosme, the individual in the front seat. He 
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also testified that he had tried to release Cosme's grip around the 

victim's neck. Cosme, who pleaded guilty to robbery in the first degree~ 

corroborated the defendant's story. The victim, in contrast, testified 

that the defendant held an arm around his neck while Cosme punched him. 

The police corroborated the victim's testimony. The trial court charged 

in effect that a person ;s presumed to intend the natural consequences of 

his acts. The Appellate Division ruled that such a charge unconstitu

tionally shifts the burden of proof, unless the context establishes that 

the jury was actually instructed that they could choose to infer intent 

from acts (citing Sandstrom v. Montana, 442 U.S. 510, 99 S. Ct. 2450 

[1979J). See also People v. Getch, 50 N.Y.2d 456, 429 N.Y.S.2d 579 

(1980) . 

The Appellate Division in Ramos also rejected the People's argument 

that the evidence of robbery was so overwhelming that intent was estab

lished beyond a reasonable doubt, thereby rendering the trial court's 

improper instruction "superfluous." The Court held that to adhere to 

such logic would undermine lithe fundamental burden of the People to prove 

independently both the criminal act and the defendant's intent to commit 

that act. I' Ramos, 442 N. Y .S.2d at 63. 

In People v. Lopez, 58 A.D.2d 516, 395 N.Y.S.2d 455, 456 (1st Dept. 

1977), the court held that a defendant, who had sexually attacked a woman 

and only seized her purse dfter she dropped it durin~ the struggle, could 

not as a matter of law be convicted of third degree robbery since "[tJhe 

People's proof failed to establish beyond a reasonable doubt that at the 

time of his attack upon complainant) defendant had the intent to steal 

her pocketbook [citations omittedJ." See also People v. Lane, 112 A.D.2d 

247, 491 N.Y.S.2d 697 (2d Dept. 1985) (the defendant's claim of duress in 
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a robbery prosecution could not be sustained where he had opportunity to 

abandon his criminal activity and there was evidence casting doubt on his 

claim that he was taken by surprise). 

(d) Proof of Intent in Attempted Robbery 

Evidence of intent in attempted robbery cases may be equivocal. The 

criterion to be applied is "whether the jury, considering the act and all 

the surrounding circumstances, could conclude that there was no reason

able doubt that [the] defendants acted with an intent to rob ••.. " People 

v. Bracey, 41 N.Y.2d 296, 301, 392 N.Y.S.2d 412, 416 (1977). In Bracey, 

the complainant, a stationery sto~e operator named Starks, testified that 

he was alone in his store when defendants Bracey and Foster-Bey entered, 

looked around, bought two cents worth of candy and then left. They came 

back and walked around his store twice, whereupon Starks went to a phone 

booth and watched them as they walked toward a green Pontiac with no 

license plate. Starks saw Bracey enter the car and hand a white canvas 

shoulder bag to Foster-Bey. Bracey drove off, making a U-turn, while 

Foster-Bey walked back toward the store. Starks called the police while 

"all this was going on,11 and went back into his store. He then saw the 

green Pontiac parked a block away. Foster-Bey attempted to enter the 

store t reaching for the door with his left hand and with his right drew 

out a black object resembling a pipe from the shoulder bag. The police 

arrived, apprehended him and found a gun in the shoulder bag. The 

Appellate Division reversed the defendantls conviction for attempted 

second degree robbery, holding that there was insufficient evidence of 

intent to rob. The Appellate Division stated that "[t]heir acts ... were 

consistent with the crimes of attempted menacing and attempted assault, 

as well as attempted robbery." People v. Bracey, supra, 48 A.D.2d 860, 
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369 N.Y.S.2d 12, 14 (2d Dept. 1975). 

However, the Court of Appeals disagreed and reversed the ruling of 

the Appellate Division. The Court of Appeals conceded that "the fact 

that Foster-Bey entered a stationery store with a gun in his hand does 

not unequivocally establish that he intended to commit a robbery. He 

might have intended, as the Appellate Division noted, to assault or 

menace the owner, or he might have had an innocent purpose in mind. The 

act does not speak for itself, as it rarely will in the case of criminal 

attempt." People v. BI~acey, supra, 41 N.Y.2d at 301, 392 N.Y.S.2d at 

416. However, the Court added: 

Intent can also "be inferred from the 
defendant's conduct and the surrounding 
circumstances~ [citation omittedJ and 
"indeed this may be the only way of 
proving intent in the typical case" of 
criminal attempt (see Model Penal Code, 
§5.01, Comments [Tent. Draft No. 10J, 
p. 28) • 

* * * 
The evidence, of course, must be 

viewed in the light most favorable to 
the People since we must assume from the 
conviction that the jury credited the 
People'$ proof [citation omittedJ. No 
one seems to dispute the fact that the 
evidence submitted by the ~rosecutor 
shows that the defendants intended to 
commit some type of crime. Their con
duct obviously fits a familiar pattern 
common to robberies. The evidence shows 
that they came to a commercial estab
lishment armed with a gun concealed in a 
bag, driving a car which could not be 
easily traced because of a missing 
license plate. They came in together, 
looked around and made a token purchase. 
Outside they exchanged the bag and split 
up. Bracey drove the car around the 
block and parked down the street from 
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the store, Foster-Bey stationed himself 
outside and then proceeded into the 
store with the gun drawn and only with
drew when the police arrived. Under all 
the circumstances the jury could well 
find that the defendants, who acted 
together throughout, had reconnoitered 
the store and returned to rob it. In 
fact the only thing that could have made 
this intention plainer was an actual 
demand for money. 

The defendants urge however, that 
their conduct is equally consistent with 
an intent to assault or menace. This of 
course is a possibility, but the jury 
was entitled to conclude that it was not 
a reasonable possibility under the 
circumstances. According to Stark's 
testimony, he did nothing which could 
provoke an assault, and he had never had 
any contact with either defendant prior 
to the indictment. In order to find 
the defendants intended a personal 
assault or menace under these circum
stances, the jury would have to resort to 
sheer speculation. 

lie at 301-2, 392 N.Y.S.2d at 416. 

By contrast, in People v~ Pollaci, 68 A.D.2d 71, 416 N.Y.S.2d 34 

(2d Dept. 1979), the defendant and codefendant were interrupted by the 

arrival of police; they had gone no further than to stand at the en

trance of a supermarket after it was closed, and look through the glass. 

The conduct of the two defendants here did not constitute an attempted 

robbery since there was no overt act which went beyond the state of mere 

preparation. "[TJhe law does not punish evil thoughts." Pollaci, supra, 

416 N.Y.S.2d 34 at 37. See People v. Witkowski, 90 A.D.2d 723, 455 

N.Y.S.2d 608 (1st Dept. 1982); People v. Ciardullo, 106 A.D.2d 14, 483 

N.Y.S.2d 352 (2d Dept. 1984); People v. Bracey, supra, 392 N.Y.S.2d at 

416. 
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(e) Intent of a Juvenile 

In Matter of Robert M., 110 Misc.2d 113, 441 N.Y.S.2d 860 (Fam. Ct. 

N.Y. Co. 1981), the nine year-old respondent, charged with delinquency 

based on his alleged robbery of a bank, contended that because of his 

immaturity he was incapable of forming a criminal intent. Although the 

Family Court in Robert M. declined to impose a common law presumption of 

infancy, it held that where the respondent offers evidence that any 

combination of factors, including immaturity, negatives the requisite 

specific intent, such evidence must be overcome beyond a reasonable 

doubt. The court found that the petitioner proved that the respondent 

intentionally committed acts which would have been criminal had he been 

sixteen years or older.* Accordingly, the court denied the motion to 

dismiss the petition charging delinquency. See also In the Matter of 

Thomas F., 95 A.D.2d.811, 464 N.Y.S.2d 77 (2d Dept. 1983). 

(2) Conduct; Forcible Stealing 

Stealing -- a larcenous taking -- is an essential element of rob

b(~i·Y. For example, in People v. Ruckdeschel, 51 A.D.2d 861,380 N.Y.S. 

~d 163 (4th Dept. 1976), the defendant confessed to robbery and it was 

established that the victim had been stabbed. However, a confession 

* Pursuant to Penal Law §30.00(12) individuals fourteen or fifteen 
years of age are criminally responsible for the crimes of robbery in 
the first degree (Penal Law §160.15) and robbery in the second 
degree (Penal Law §160.10) among other specified violent felonies 
and are initially to be prosecuted in the criminal courts rather 
than processed in the family court. A person fourteen or fifteen 
years of age is also chargeable with felony murder where the under
lying felony is robbery in the first or second degree. (See Penal 
Law §30.00, Hechtman, Supplementary Practice Commentaries--, -
Mckinney's Cons. Laws of N.Y., Book 39, Penal Law §30.00.) 
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must be corroborated by independent evidence that establishes the corpus 

delicti (CPL §60.50) and there was no evidence, apart from defendant's 

confession, that a theft had been accomplished or even attempted. 

Accordingly, the court reversed the defendant's conviction on the first 

degree robbery count. See People v. Rossman, 95 A.D.2d 873, 463 N.Y.S.2d 

891 (1983) (retrieval of victim's wallet without money after defendant 

put knife to her face was sufficient for jury to determine that one of 

the purposes of the attack was larceny, an element of robbery). 

The defendant must intend to appropriate the property of another 

permanently or for so extended a period of time or under such 

circumstances that the major portion of the value or benefit of the 

property is lost. Penal Law §§160.00, 155.00(3); People v. Garland, 125 

A.D.2d 328, 508 N.Y.S.2d 605 (2d Dept. 1986); People v. Pierre, 

A.D.2d ___ , 516 N.YS.2d 308 (2d Dept. 1987). 

If the losing parttcipant in illegal gambling activity forcibly 

takes back his gambling losses, this is stealing within the meaning of 

the robbery statutes, although the winner does not have legal title 

under New York law; see People v. Coates, 64 A.D.2d 1, 407 N.Y.S.2d 866 

(2d Dept. 1978), also discussed in Section A(I), supra. 

In People v. Dingle, 122 A.D.2d 280, 504 N.Y.S.2d 780 (2d Dept. 

1986), the defendant, while holding a gun at the head of a supermarket 

employee, attempted to retreat through the door with a bag of money he 

had taken from the cashiers. The defendant had trouble getting through 

the door and released the employee, who then captured the defendant with 

the help of others. During the struggle the defendant dropped the money. 

The court found that the defendant's actions constituted a completed 

larceny of the money, supporting his conviction for robbery in the first 
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degree. 

The theft in robbery must be forcible; that is it must be accom

plished with the use or threatened immediate use of physical force 

(Penal Law §160.00). An indictment charging third degree robbery was 

held to be sufficient where it simply stated that the defendant IIfor

cibly stole ll property from the complainant. People v. Brown, 64 A.D.2d 

997, 408 N.Y.S.2d 837 (3d Dept. 1978). 

(a) Purse Snatching 

The court in People v. Santiago, 62 A.D.2d 572, 405 N.Y.S.2d 752 

(2d Dept. 1978), aff'd, 48 N.Y.2d 1023, 425 N.Y.S.2d 782 (1980), held 

that a defendant who relies on the momentum of a moving train to snatch a 

purse has used physical force and has therefore committed robbery, not 

mere larceny. Accordingly, in that case the court found that the 

defendant was properly convicted of felony murder, since the victim had 

fallen under the moving train as a result of defendant's attempt to 

snatch her purse. See also People v. Jackson, 44 N.Y.2d 935, 40d 

N.Y.S.2d 315 (1978) [discussed in Section A(l), supra,] where the New 

York Court of Appeals, in a memorandum opinion, affirmed defendant's 

robbery conviction for aiding and abetting a purse snatching. See also 

~~opl~ v. ~ones, 66 A.D.2d 956, 411 N.Y.S.2d 715 (3d Dept. 1978) (the 

trial court did not err in accepting defendant's plea of guilty to 

robbery in the second degree based on defendant's admission that, when he 

snatched the victim's purse, she fell to the ground, a1though the 

appellate court stated that in affirming it did not pass on the question 

of whether purse snatching per se was forcible stealing). But see People 

v. Davis, 71 A.D.2d 607, 418 N.Y.S.2d 127 (2d Dept. 1979), where the 
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court ruled that, absent evidence that the victim was injured or 

endangered or that she resisted, the fact that defendant snatched her 

purse and shopping bag was not sufficient evidence of force or fear to 

constitute robbery, although it would support a conviction of grand 

larceny in the third degree. 

But in People v. Chessman, 75 A.D.2d 187, 429 N.Y.S.2d 224 (2d Dept. 

1980) the Appellate Division held that a purse snatching could constitute 

the crime of robbery where there was evidence that the perpetrator 

intended to use force to commit the underlying crime of larceny. The 

court stated: 

[I]f one inadvertently applies force by 
coming into contact with an individual 
without ~intentionally~ doing so, the 
requisite of force is not satisfied 
because it was not exercised ~for the 
purpose of ... [p]reventing or over
coming resistance~ (Penal Law, §160.00). 
In such a situation, it was caused acci
dentally, although in'the course of a 
1 arceny. 

If a person intended to lift a purse 
or pick a pocket, silently and surrepti
tiously and with the utmost gentility but 
tripped accidentally in the process, 
knocking the victim to the ground, it 
could not be said that this constituted 
robbery or attempted robbery. The force 
would have to be exerted ~intentionally,1I 
that is, for the purpose of preventing or 
over-coming resistance to the taking of 
the property or the retention thereof 
immediately after the taking or compelling 
the owner of such property or another 
person to deliver up the property. 

Id. at 194, 429 N.Y.S.2d at 229 (emphasis in original). 

(b) Threat of Force 

If the element of force is established only by a threat, the context 
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of the threat is relevant to determine if it is a threat of immediate 

physical force. See People v. Woods, 41 N.Y.2d 279, 392 N.Y.S.2d 400 

(1977). In Woods the complainant testified that a man, accompanied by 

the defendant, approached her and told her that they had found an 

envelope containing $60,000. She testified that she had told them that 

the money was probably counter·feit and suggested that they turn it over 

to the police. 

Id. at 280. 

At this point the defendant "nudged" the 
complainant on the elbow and told her that 
she had to give them $2,500 to insure that 
she would not tell anyone and "for [her] 
own safety.1I He also offered to share the 
found money with her, but she declined his 
offer. When she told him she did not have 
that much money with her, he suggested 
that she go home to get her bankbook. He 
then walked with her to the bank and 
waited for her to withdraw the funds, 
staying by her side throughout the entire 
transaction. 

The complainant and defendant then 
left the bank together and were 
immediately joined by the man who had 
initially approached her. The two men 
then escorted her to their car, and, once 
inside, the defendant told her to give him 
the money and took it from her. They then 
allowed her to get out of the car and she 
walked home and immediately telephoned the 
police. 

The Court in Woods rejected the defendant's contention that lithe 

demand that the complainant pay the money 'for [her] own safety' is not a 

threat of the immediate use of physical force and that the People have 

failed to establish this essential element of robbery." Id. at 282, 392 

N.Y.S.2d at 402. The Court held that: 

[W]e do not have to evaluate those words 
in a vacuum, but rather, it was proper for 
the trial court to allow the jury to 
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interpret these words in light of the 
myriad facts and circumstances of this 
case, and it is within the province of the 
jury to determine the weight to be accord
ed the testimony [citations omittedJ. It 
was for the jury to determine, under an 
appropriate charge, whether the defen
dant's actions were a mere continuation of 
the original "can game" or whether the 
scheme had broken down and the defen
dant's activities, taken in context and as 
a whole, constituted threats of the 
immediate use of physical force. In the 
instant case, there was ample evidence 
from which the jury could conclude that 
the defendant had resorted to the use of 
threats of the immediate use of physical 
force to compel the complainant to part 
with her money. 

To suggest that the threatening 
words, if any there be, must in and of 
themselves express the immediacy of the 
use of physical force is to graft an added 
and unjustified requirement onto the 
statute and to invade the jury's domain as 
the fact finder. The statute does not 
require the use of any words whatsoever, 
but merely that there be a threat, what~ 
ever its nature, of the immediate use of 
physical force. It certainly should not 
be read so as to allow d criminal to go 
free on the mere happenstance that he did 
not employ what by hindsight a reviewing 
court would categorize as threatening words 
of art. 

In People v. Brock, 125 A.D.2d 401, 509 N.Y.S.2d 121 (2d Dept. 

1986), the defendant grabbed two gold chains from the complainant's neck 

and ran off with complainant in pursuit. The defendant went behind some 

steps and reappeared with a machete. When the complainant asked for the 

return of his property, the defendant threatened to chop the 

complainant's foot off if he didn't leave. The court found the jury's 

determination that the threat occurred "immediately after the taking," as 

required by Penal Law §160.00(1), amply supported by the evidence. 
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(c) Forcible Retention 

To constitute robbery, the use of force or fear to retain possession 

of the stolen property after it has been taken will be sufficient. Penal 

Law §160.00(1). See People v. Guzman, 68 A.D.2d 58, 416 N.Y.S.2d 23 (1st 

Dept. 1979), where the defendant's use of a knife to overcome the com

plainant's resistance immediately after the taking of a camera was 

sufficient to prove robbery. 

In People v. Dekle, 83 A.D.2d 522, 441 N.Y.S.2d 261 (1st Dept. 

1981), aff'd 56 N.Y.2d 835, 452 N.Y.S.2d 568 (1982) the defendant had 

removed a radio from the showcase at a department store. After he was 

apprehended by the store's security officers several blocks away, he told 

the officers that they would have to take the merchandise from him and 

removed a closed pocket knife from his back pocket. The Appellate 

Division, affirming defendant's conviction of robbery in the third 

degree, noted that whether the defendant's taking of the radio was a 

continuous act, including the removal of its price tags in the adjacent 

department and its removal from the store, and whether defendant's threat 

to use the knife when confronted by the security guards was a threat of 

immediate use of physical force immediately after the taking, were 

questions of fact for the jury. 

In People v. Saia, 112 A.D.2d 804, 492 N.Y.S.2d 306 (4th Dept. 

1985), the court held that robbery could be committed by threatening 

physical force for the purpose of retaining property acquired by trick or 

false pretenses. 

An employee of a delicatessen observed the defendant in the store 

place a package of gum in her purse, then bring another item to the 
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counter and paid with a dollar bill. The employee deducted the cost of 

the gum, which the defendant denied taking. An argument ensued during 

which the defendant knocked over a candy rack and began throwing candy 

around the store. Another employee threatened to hit the defendant with 

a nightstick, and the defendant cut him on the forehead with a boxcutter. 

On appeal from the defendant's conviction of robbery in the first and 

second degrees, the court reversed, finding that there was no evidence 

that any effort had been made to retrieve the stolen gum or that the 

defendant's use of force was directed at retaining it. People v. Walden, 

120 A.D.2d 362, 502 N.Y.S.2d 14 (1st Dept. 1986). 

(d) Aid of an Accomplice 

The forcible stealing of property, third degree robbery (Penal Law 

§160.05), becomes second degree robbery where there are certain aggrava

ting circumstances, ~ncluding the aid of another person actually present. 

Penal Law §160.10(1). Proof that another person was actually present, 

aiding defendant, is sufficient to sustain a conviction for second degree 

robbery. The accomplice need not be identified and if he is arrested and 

tried, his acquittal or the declaration of a mistrial of his case does 

not necessarily preclude the codefendant's conviction for second degree 

robbery. See People v. Tucker, 59 A.D.2d 599, 399 N.Y.S.2d 275 (3d Dept. 

1977); People v. Timlin, 99 A.D.2d 296, 473 N.Y.S.2d 604 (3d Dept. 

1984); People v. Cable, 96 A.D.2d 251, 468 N.Y.S.2d 470 (1st Dept. 1983), 

rev'd ~ other grounds, 63 N.Y.2d 270 (1984). 

In People v. Hedgeman, 123 A.O.2d 495, 506 N.Y.S.2d 751 (2d Dept. 

1986), appeal granted, 69 N.Y.2d 712 (1986), the accomplice, seated in an 

automobile parked 15 feet from the bank robbed by the defendant, was held 
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to be "actually present" so as to support the defendant1s conviction of 

robbery in the second degree. 

(e) Causing Physical Injury 

If a defendant, while committing a robbery or in immediate flight 

therefrom; causes physical injury to a non-participant in the crime, the 

robbery is second degree robbery. Penal Law §160.10(2)(a). Proof of 

physical impairment or substantial pain is required to prove physical 

injury; see Penal Law §10.00(9). The 81-year-old complainant in People 

v. Williams, _A.D.2d _, 511 N.Y.S.2d 911 (2d Dept. 1987), was grabbed 

by the collar and thrown to the ground, his arm pinned against the 

pavement and his wrist rubbed on the concrete causing him great pain. 

The discomfort persisted for about two weeks. The court held that the 

issue of substantial pain was properly left to the finder of fact. See 

also People'v. McDowell, 28 N.Y.2d 373, 321 N.Y.S.2d 894 (1971) (mere 

reference to blackened eye without further evidence held insufficient to 

establish physical injury). In People v. Almonte, 102 Misc.2d 950, 424 

N.Y.S.2d 868 (Sup. Ct. N.Y.Co. 1980), a lacerated upper lip, which bled 

noticeably and necessitated emergency medical treatment, was held to be 

an "impairment" and thus an "injury" within the meaning of Penal Law 

§10.00(9). See People v. Thompkins, 97 A.D.2d 593, 468 N.Y.S.2d 207 (3d 

Dept. 1983) (evidence that victim fell to ground, hitting her elbow and 

suffering contusion requiring hospital emergency room treatment and 

victim continued to feel pain some two months after the incident was 

sufficient to establish that victim suffered "physical injuryll); People 

v. Fields, 118 A.D.2d 55, 500 N.Y.S.2d 58 (1986) (splitting of lip and 

damage to dental bridge with dislodged tooth held sufficient to establish 
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physical injury); and People v. Goico, 122 A.D.2d 576, 505 N.Y.S.2d 14 

(4th Dept. 1986) (sharp blow to the complainant's rib cage that caused "a 

lot of pain" for several weeks, equivalent to pain of fractured rib 

suffered earlier by the complainant, was sufficient to support finding of 

physical injury). 

By contrast, in Peopl~ v. Reed, 83 A.D.2d 566, 441 N.Y.S.2d 10 (2d 

Dept. 1981), the victim's injuries from blows to the side of his head and 

to the bridge of his nose, resulting in bruises, a headache and "minor 

pain," were held not to constitute sufficient physical injury within the 

scope of Penal Law §10.OO(9) to convict defendant of robbery in the 

second degree (Penal Law §160.l0[2][a]) and assault in the second degree 

(Penal Law §120.05[6]). See People v. Cable, supra; People v. Rojas, 61 

N.Y.2d 726, 472 N.Y.S.2d 615 (1984); Matter of Pernell M., 98 A.D.2d 776, 

469 N.Y.S.2d 795 (2d Dept. 1983). 

(f) Causing Serious Physical Injury 

If the defendant, in the course of the robbery or in the immediate 

flight therefrom, causes serious physical injury to a non-participant in 

the crime, he is guilty of first degree robbery. Penal Law §160.l5(1). 

"Serious physical injury" means physical injury which creates a substan

tial risk of death, or which causes death or serious and protracted 

disfigurement, protracted impairment of health or protracted loss or 

impairment of the function of any body organ. Penal Law §lO.OO(lO). 

Proof of protracted impairment in the functioning of the victim's eye 

constituted proof of serious physical injury. See People v. Rumaner, 45 

A.D.2d 290, 357 N.Y.S.2d 735 (3d Dept. 1974); People v. Guzek, 88 A.D.2d 

691, 451 N.Y.S.2d 318 (3d Dept. 1982). 
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(g) Armed with Deadly Weapon 

A defendant who commits a robbery armed with a deadly weapon is 

guilty of first degree robber'y. Penal Law §160.15(2). "Deadly weapon ll 

means any loaded weapon from which a shot, readily capable of producing 

death or other serious physical injury, may be discharged, or a switch

blade knife, gravity knife, dagger, billy, black jack, or metal knuckles. 

Penal Law §10.OU(12). A long, straight knife is a deadly weapon. People 

v. Blanchard, 55 A.D.2d 968, 390 N.Y.S.2d 660 (3d Dept. 1977). An air 

pistol is a deadly weapon, although it is not a firearm. People v. 

Jones-; 54 A.D.2d 740, 387 N.Y.S.2d 659 (2d Dept. 1976). Where IIthere was 

testimony that, although the cylinder head and stop were not operating on 

the gun involved, the cylinder could be rotated and aligned manually to 

operate and discharge the weapon and that the weapon had been test-fired 

three times, the jury could properly find that the gun qualified as a 

deadly weapon." People v. Howard, 37 A.O.2d 178, 323 N.Y.S.2d 119, 121 

(3d Dept. 1971); see People v. Elfe, 37 A.D.2d 208, 323 N.Y.S.2d 114, 117 

(3d Dept. 1971); People v. Amato, 99 A.D.2d 495, 470 N.Y.S.2d 441 (2d 

Dept. 1984); People v. Burdash, 102 A.D.2d 948, 478 N.Y.S.2d 89 (3d Dept. 

1984). A defendant is entitled to a charge that the jury must find 

beyond a reasonable doubt that the gun that he allegedly used in the 

robbery was operable at the time of the crime, before it can convict him 

of first degree robbery, even where defense counsel stipulates that a 
, 

ballistics expert would testify that the gun allegedly used has been 

test-fired and is operable. People v. Fwilo, 47 A.D.2d 727, 365 N.Y.S.2d 

194 (1st Dept. 1975). Where there is no evidence at trial that the 

defendant's gun was loaded, fired, or capable of being fired, or that the 
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defendant did more than point it at the victim, the court found the proof 

insufficient to sustain the defendant's conviction of first degree 
. 

robbery based on use or threatened use of a dange~ous instrument. People 

v. ~eabrooks, 120 A.D.2d 691, 502 N.Y.S.2d 4 (2d Dept. 1986). By 

contrast, in People v. Colavito, A.D.2d _, 510 N.Y.S.2d 678 (2d 

Dept. 1987), the defendant told the complainant, "I got a gun ••• lf you 

turn around, you've had it." In sustaining his conviction, the court 

ruled that the defendant was threatening to use the gun in a dangerous 

fashion, if not by shooting the complainant then at least as a club, 

which would qualify it as a dangerous instrument. 

A German shepherd dog cannot be a deadly weapon though he could be a 

dangerous instrument. People v. Torrez, 86 Misc.2d 369, 382 N.Y.S.2d 233 

(Sup. Ct. Bronx Co. 1976). 

A forcible theft of a deadly weapon is not theft with a deadly 

weapon. See People v. Williams,·63 A.D.2d 1035, 406 N.Y.S.2d 341 (2d 

Dept. 1978), where the court reduced defendant's conviction for first 

degree robbery to second degree robbery where the proof established that 

defendant forcibly stole a police officer's service revolver, causing 

physical injury to the officer. 

1. Accessorial Conduct (Aider and Abettor) 

In People v. Dorsey, 112 A.D.2d 536, 491 N.Y.S.2d 473 (3d Dept. 

1985), the defendant and victim met another individual at a bar, who 

subsequently assaulted and took property from the victim while the 

threesome was walking toward defendant's prospective apartment. 

Defendant was convicted of accessorial conduct, as he orchestrated the 

trip and discouraged escape or resistance by his presence behind the 
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victim during the taking of the victim's money, watch and wristband. 

Defendant's conviction as an aider and abettor of first degree 

robbery was modified to second degree robbery where it was proved that 

he fled before his accomplice displayed a knife, a deadly weapon under 

Penal Law §10.00(l2), and where in addition there was no chain of 

evidence connecting the exhibit of the knife to the accomplice or the 

defendant, as the officer who allegedly found the knife was never called 

as a witness. People v. Walker, 64 A.D.2d 540, 406 N.Y.S.2d 811 (1st 

Dept. 1978). 

(h) Use or Threatening Immediate 
Use of a Dangerous Instrument 

If a defendant, in the course of committing a robbery, or in 

immediate flight therefrom, lIses or threatens the immediate use of a 

dangerous instrument, he is guilty of first degree robbery. Penal Law 

§160.l5(3). "Dangerous instrument" means any instrument, article, or 

substance, including a "vehicle," which, under the circumstances in which 

it is used, attempted to be used or threatened to be used, is readily 

capable of causing death or other serious phYSical injury. Penal Law 

§ 1 O. 00 (13 ) • 

In People v. Cephas, 110 Misc.2d 1075, 443 N.Y.S.2d 558 (Sup. Ct. 

N.Y. Co. 1981), the court found that a subway train constituted a danger-

ous instrument and found sufficient evidence to support the charges of 

robbery in the first degree where the defendant, while he was riding 

between the cars of a moving subway train, snatched and made attempts to 

snatch purses from women standing on the subway platform. In Cephas, the 

defendant had unsuccessfully moved to dismiss the indictments on the 

ground that the statutory definition of a dangerous instrument excludes a 
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subway train. Although a "vehicle" is included as a dangerous instrument 

pursuant to Penal Law §10.00 (13), Vehicle & Traffic Law §159 defines a 

vehicle as lI every device in, upon, or by which any person or property is 

or may be transported or drawn upon a highway, except devices moved by 

human power or used exclusively upon stationary rails or tracks." 

The court, in denying the defendant's motion to dismiss, held that 

while a subway train used exclusively on stationary tracks does not fall 

within the statutory definition of a vehicle, nevertheless the use to 

which it is put determines whether or not it is a dangerous instrument. 

Furthermore, where danger is reasonably forseeable, given the use of the 

train, it is not necessary that actual harm be done to find that the 

train was a dangerous instrument. 

In People v. Brown, 103 Misc.2d 871, 427 N.Y.S.2d 200 (Sup. Ct. 

Kings Co. 1980), the court held that a stick which the defendant raised 

over the head of complainant during the course' of a robbery was not a 

"dangerous instrument." The court stated that: 

[A dangerous instrument] is defined in the 
Penal Law, not in terms of specific items 
or attributes, but in terms of temporary 
use. The essence of a dangerous instru
ment is the manner in which the item is 
used, and inasmuch as the definition 
refers to any instrument, article or 
substance, even ordinary items are 
included within its scope whenever they 
are "readily capable of causing death or 
other serious physical injury.1I [Cita
tions omitted.] 

Id. at 872-3, 427 N.Y.S.2d at 202. 

A baseball bat is a dangerous instrument if the defendant strikes 

the victim on the head with it. !eople v. Ozarowski, 38 N.Y.2d 481, 381 

N.Y.S.2d 438 (1976). See also People v. Santiago, 61 A.D.2d 801, 401 
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N.Y.S.2d 987 (2d Dept. 1978), where the court held that while a baseball 

bat is a dangerous instrument, its mere possession is not a crime absent 

proof of intent to use it unlawfully. A German shepherd dog can be a 

dangerous instrument (People v. Torrez, supra). Even an ordinary hand

kerchief can be a dangerous instrument, if it is used to gag an elderly 

person. feople v. Cwikla and Ford, 60 A.D.2d 40, 400 N.Y.S.2d 35 (1st 

Dept. 1977), rev'd on other grounds, 46 N.Y.2d 434, 414 N.Y.S.2d 102 

(1979). See People v. Brown, 100 A.D.2d 879, 474 N.Y.S.2d 139 (2d Dept. 

1984) (evidence in prosecution for attempted first degree robbery 

sustained jury's finding the stick used by defendant was readily capable 

of causing serious physical injury in the way in which it was used to 

threaten victim; defendant moved the stick above victim's head in a down

ward motion as if to strike). 

A charge of robbery in the first degree was not sufficientl~ proved 

where "[t]he evidence adduced at trial was insufficient to establish that 

the object partially displayed by defendant during the robbery was an 

instrument 'readily capable of causing death or other serious physical 

injury. III People v. Green, 56 A.D.2d 610, 391 N.Y.S.2d 655 (2d Dept. 

1977). See People v. Smith, 55 N.Y.2d 888, 449 N.Y.S.2d 19 (1982), where 

the Court of Appeals reversed the Appellate Division and ordered a 

retrial following defendant's conviction of first degree robbery on the 

grounds that the trial court erroneously failed to charge the jury on the 

lesser included offense of second degree robbery because there was 

evidence that the defendant's weapon was only a toy gun, not capable of 

producing death or serious injury, as required by Penal Law §160.15(4). 

See also People v. Holmes, 71 A.D.2d 904, 419 N.Y.S.2d 614 (2d Dept. 

1979), aff'd, 52 N.Y.2d 976, 438 N.Y.S.2d 284 (1981) (evidence did not 
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establish that the gun that defendant allegedly brandished was either 

loaded or used; accordingly, there was insufficient proof to support a 

first degree robbery conviction based upon the use or threatened use of a 

dangerous instrument; People v. Bonefont, 84 A.D.2d 844, 444 N.Y.S.2d 173 

(2d Dept. 1981) (defendant's conviction of robbery in the first degree 

reversed and that count dismissed for insufficiency of evidence where at 

trial there was proof that defendant only put the gun next to the 

complainant's face -- a gun never recovered -- and there was no evidence 

that the gun was loaded or operable); People v. Castaldo, 72 A.D.2d 568, 

420 N.Y.S.2d 742 (2d Dept. 1979) (where the capability of an unloaded 

sawed-off rifle to inflict death or serious physical injury was not 

proved) . 

Mere possession of a dangerous instrument, without use or threatened 

immediate use, is insufficient to support a conviction of first degree 

robbery. People v. Iglesias, 40 A.D.2d 778, 337 N.Y.S.2d 740 (1st Dept. 

1972). See People v. Sollars, 91 A.D.2d 909, 457 N.Y.S.2d 792 (1st Dept. 

1983) 

The threatened use of a dangerous instrument was adequately proved 

when the evidence showed that the defendants, in an effort to silence 

their victim, told her to "shut up" while brandishing a knife for her to 

see. People v. Bullock, 73 A.D.2d 1006, 424 N.Y.S.2d 61 (3d Dept. 

1980) • 

In People v. Brown, 103 Misc.2d 871, 427 N.Y.S.2d 200 (Sup. Ct. 

Kings Co. lY80), the court set forth the distinction between a "dangerous 

instrument" and a "deadly weapon." 

A dangerous instrument is distin-
guished from a "deadly weapon" in that a 
"deadly weapon" is defined in the Penal 
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Law by listing a few specific lethal 
instruments of a kind that ordinarily are 
manufactured or designed as "weapons" and 
have virtually no other purpose. In 
contrast to a "deadly weapon" a "dangerous 
instrument" is not necessarily designed as 
a weapont and ordinarily may have a 
perfectly legitimate function. 

Id. at 872, 427 N.Y.S.2d at 202. 

1. Evidence of Threatened Use 

For there to be a "threaten[ed] immediate use" of a dangerous 

instrument, there need be "no correspondence between the content of [a 

robber's] verbal threat and the instrumentality behind it.1I People v. 

Pena, 50 N.Y.2d 400, 429 N.Y.S.2d 410 (1980). In Pena, defendant held a 

knife inside a brown paper bag during a robbery, but told the victim that 

the bag concealed a gun. The Court stated that a jury could have found 

"that a threat brought home, as in this case, by [defendant's] thrusting 

his hand, which held the concealed instrument, toward the victim, in fact 

represented the imminent use of force by means of an instrument 'readily 

capable of causing death or other serious physical injury' [citations 

omittedJ." ~. at 400, 408, 429 N.Y.S.2d 410, 414. See People v. 

Mitchell, 99 A.D.2d 609, 472 N.Y.S.2d 166 (3d Dept. 1984). 

(i) Displaying Firearm 

A defendant is guilty of first degree robbery, when in the course 

of the robbery or the immediate flight therefrom, he displays what 

appears to be a pistol, revolver, rifle, shotgun, machine gun or other 

firearm, except that it is an affirmative defense that such firearm was 

not a loaded weapon from which a shot, readily capable of producing 

death or other serious physical injury, could be discharged. Penal Law 

§l60.15(4). However, if a defendant proves this affirmative defense, he 
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may still be convicted of second degree or third degree robbery. Penal 

Law 160.15(4). Simply displaying what appears to be a firearm in the 

course of a robbery or in immediate flight therefrom is second degree 

robbery. Penal Law §160.10(2)(b). For example, in People v. Knowles, 

79 A.D.2d 116, 436 N.Y.S.2d 25 (2d Dept. 1981), the court held that 

"where an unarmed robber holds his hand in his pocket so as to give the 

impression that he is holding a gun, he has I [d]isplay[ed] what appears 

to be a ••• firearm ' within the meaning of our second degree robbery 

statute." .!.s!., 436 N.Y.S.2d 25 at 29. In Knowles, defendant held his 

hand in his pocket during the course of a holdup in such a manner as to 

make the victim believe that he had a gun. The court stated: 

Id. at 28. 

We perceive no distinction between an 
instance where [a] belief [that the robber 
is armed] is induced by a plainly dis
played, though inoperable, gun, and an 
instance where this belief is induced by a 
concealed hand which a frightened victim 
understandably believes to be a gun. Both 
are harmless, but both are terrifying. 

In People v. Baskerville, 60 N.Y.2d 374, 378, 469 N.Y.S.2d 646, 648 

(1983), the Court of Appeals held that a robber who holds and uses a 

black object covered by a towel in such manner as to give his victims the 

impression that he is threatening them with a gun "[dJisplays what 

appears to be a 'firearm' within the meaning of subdivision 4 of section 

160.15 of the Penal Law, and an instruction to the jury to that effect is 

not err-oneous. 1I See also People v. Bynum, 125 A.O.2d 207, 509 N.Y.S.2d 

321 (1st Dept. 1986). 

A defendant who demanded money from employees of a store, while 

telling them he had a gun and patting his waist area as he spoke, was 
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found not to have displayed something that could reasonably have been 

perceived as a firearm. Thus the trial court properly modified the 

verdict convicting the defendant of first degree robbery to robbery in 

the third degree. People v. Copeland, 124 A.D.2d 669, 507 N.Y.S.2d 914 

(2d Dept. 1986). In Peopl~ v. Carrington, A.D.2d _~ 511 N. Y .S.2d 

673 (2d Dept. 1987), the court found that, although the complainant saw 

what appeared to be the outline of a gun under the defendantl~ shirt, she 

did not actually see a gun. The defendant did not refer to tll(.~ gun or 

threaten her with it. Since there was thus no evidence that the defendant 

had consciously displayed what appeared to be a firearm, the defendant1s 

conviction of first degree robbery under Penal Law §160.14(4) was 

reversed. 

See also People v. Jenkins, 118 Misc.2d 699, 461 N.Y.S.2d 699 (Sup. 

Ct. N.Y. Co. 1983). It is no defense to second degree robbery that the 

firearm was not a loaded weapon from which a shot, readily capable of 

producing death or other serious physical injury could be discharged. 

Therefore, if the gun allegedly displayed in the robbery is recovered and 

examination proves that it is inoperable or an imitation, the defendant 

may only be charged with second degree robbery since the affirmative 

defense has been proved by direct evidence. If the gun allegedly 

displayed in the robbery is not recovered, the defendant may be charged 

with first degree robbery which will be reduced to second degree robbery 

if he proves by a preponderance of the evidence that the gun was not 

loaded or was inoperable. It must appear to the victim by sight, touch 

or sound that he is threatened by a firearm. See People v. Stephens, 97 

A.Dc2d 523, 468 N.Y.S.2d 31 (2d Dept. 1983) (evidence did not establish 

that the gun alleged to have been used was loaded and operable; there-
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fore, the evidence was insufficient to sustain convictions of robbery and 

attempted first degree robbery). 

A defendant1s conviction of first degree robbery must be reduced to 

third degree robbery where there was no proof that he had used or even 

possessed any weapon or dangerous instrument. People v. Early, 59 A.D.2d 

912, 399 N.Y.S.2d 145 (2d Dept. 1977). Similarly, a defendant1s 

conviction on his plea of guilty to first degree robbery was modified, 

with the consent of the district attorney, to a conviction of second 

degree robbery since there was no proof that defendant had possessed a 

deadly weapon or used or threatened the immediate use of a dangerous 

instrument. People v. Williams, 55 A.D.2d 687, 390 N.Y.S.2d 206 (2d 

Dept. 1976); see People v. Walker, supra. 

(j) Affirmative Defense 

The affirmative defense to first degree robbery -- that the firearm 

displayed was not loaded and operable -- was challenged as unconstitu

tional in People v. Felder, 39 A.D.2d 373, 334 N.Y.S.2d 992 (2d Dept.~ 

1972), aff1d without opinion, 32 N.Y.2d 747, 344 N.Y.S.2d 643 (1973), 

app. dism1d sub nom. Felder v. New York, 414 U.S. 948 (1973). In Felder, 

the defendant, charged with first degree robbery, argued that this affir

mative defense unconstitutionally (1) creates a presumption of guilt and 

(2) compels him to be a witness against himself, since he had to testify 

that the gun was not operable and thus convict himself of second degree 

robbery. The Appellate Division disagreed, holding that the presumption 

created is constitutional since it is both rebuttable and rational. It 

gives defendant the burden of proving a fact peculiarly within his know

ledge and therefore does not unconstitutionally shift the burden of 
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proof. The court further held that this affirmative defense does not 

compel a defendant to testify. He can claim total innocence and produce 

evidence by others that the gun was not operable or was unloaded at the 

time of the crime. The fact that these defenses are inconsistent does 

not render the affirmative defense unconstitutional. The propriety of 

raising inconsistent defenses is a principle firmly embedded in criminal 

law. In accord with Felder, see People v. Coleman, 42 N.Y.2d 837, 397 

N.Y.S.2d 378 (1977); People v. Clark, 41 N.Y.2d 612, 394 N.Y.S.2d 593 

(1977), cert. denied, 434 U.S. 864 (1977). 

In People v. Lockwood, 52 N.Y.2d 790, 436 N.Y.S.2d 703, 417 N.E.2d 

1244 (1980), defendant claimed that he effected a robbery by means of a 

toothbrush held to the back of the victim1s neck while threatening to 

shoot him. There was testimony at trial that defendant committed the 

robbery with a gun. Defendant requested a jury charge based on the 

affirmative defense to robbery in the first degree which provides that 

lIit is an affirmative defense that [defendant1s display of what appeared 

to be aJ pistol, revolver, rifle, shotgun, machine gun or other firearm 

was not a loaded weapon from which a shot, readily capable of producing 

death or other serious physical injury, could be discharged. II 

The Court of Appeals held that the trial court1s failure to charge 

the jury concerning the affirmative defense constituted reversible error, 

since "the jury may well have believed that defendant had committed the 

robbery with a toothbrush, yet also believed that it was their duty to 

find him guilty of robbery in the first degree since the toothbrush which 

he displayed appeared to be a pistol-II ~. 436 N.Y.S.2d at 704. See 

also People v. Kranenbur[, 89 A.D.2d 509, 453 N.Y.S.2d 9 (1st Dept. 

1982); People v. Baskerville, 60 N.Y.2d 374, 378; 469 N.Y.S.2d 646 

(1983) • 
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In People v. Edwards, 121 A.D.2d 254, 503 N.Y.S.2d 40 (1st Dept. 

1986), the court held that the weapon used by the defendant was not 

capable of firing a real bullet. The court then modified the defendant's 

conviction from robbery in the first degree to robbery in the second 

degree, despite his failure to either request a charge to the jury on the 

affirmative defense or object to its omission. 

B. Lesser Included Offenses In Robbery 

(1) Larceny 

If a defendant is convicted of robbery, his conviction of larceny 

for the theft he accomplished by the robbery must be dismissed by the 

trial court, since in such a case larceny ;s a lesser included offense. 

See People v. Grier, 37 N.Y.2d 847, 378 N.Y.S.2d 37 (1975); People v. 

Williams, 50 A.D.2d 911, 377 N.Y.S.2d 183 (2d Dept. 1975); People v. 

Cambridge, 54 A.D.2d 765, 387 N.Y.S.2d 880 (2d Dept. 1976); People v. 

Owens, 58 A.D.2d 898,396 N.Y.S.2d 893 (2d Dept. 1977). See People v. 

Williams, 63 A.D.2d 1035, 406 N.Y.S.2d 341 (2d Dept. 1978); People v. 

Batista, 113 A.D.2d 890, 493 N.Y.S.2d 608 (2d Dept. 1985). 

lilt is settled that grand larceny in the third degree, i.e., a 

taking from the person of another, is a lesser included offense of 

robbery in the first degree [citations omittedJ,1I People v. Greenfield, 

70 A.D.2d 662, 416 N.Y.S.2d 830, at 831 (2d Dept. 1979). 

Thus, if a defendant forcibly steals an automobile and is convicted 

of robbery, charges of third degree grand larceny and unauthorized use 

of a motor vehicle must be dismissed. People v. Ysrael, 54 A.D.2d 676, 

387 N.Y.S.2d 852 (1st Dept. 1976). 

However, the trial court's refusal to charge the jury as to petty 
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larceny as a lesser included crime of robbery in the first degree was 

upheld in People v. Heath, 120 A.D.2d 746, 502 N.Y.S.2d 526 (2d Dept. 

1986), because under no reasonable view of the evidence could the 

defendant have been found to have committed the petit larceny without 

also having committed the robbery. 

(2) Assault 

In People v. Miguel, 53 N.Y.2d 920, 440 N.Y.S.2d 923 (1981), the 

Court of Appeals held that where the defendant was charged with robbery 

in the second degree (Penal Law §160. 10[1], [2J[a) and felony assault 

(Penal Law 120.05[6]), assault in the third degree (Penal Law §120.00[1] 

[2]) was not a lesser included offense of those crimes. The Court 

reiterated the pr)ilCip1e that before an offense can be a lesser included 

offense, two criteria must be met. First, the lesser offense must meet 

the statutory definition of "lesser included offense" contained in CPL 

§1.20(37) : 

When it is impossible to commit a 
particular crime without 
concomitantly committing, by the 
same conduct~ another offense of 
lesser grade or degree, the latter 
is, with respect to the former, a 
"lesser included offense." 

In addition, there must be a reasonable view of the evidence which 

would support a finding that the defendant committed the lesser offense 

but did not commit the greater. CPL §300.50(1)(2). Applying this two

pronged test, the Court pointed out that both robbery in the second 

degree and felony assault can be committed even if the perpetrator does 

not act recklessly or with a specific intent to cause physical injury, 

while by contrast, assault in the third degree requires that the defen

dant act recklessly or with specific intent to cause the injury. Penal 
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Law §120.00(1)(2). Therefore, in Miguel the Court found that the first 

criterion was not met, since it is possible to commit both the crime of 

robbery in the second degree and felony assault without concomitantly 

committing assault in the third degree; therefore, assault in the third 

degree was not a lesser included offense of either robbery in the second 

degree (Penal Law §160.10[lJ, [2J[a]) or felony assault (Penal Law 

§120.05[6J). 

Earlier Court of Appeals decisions including People v. Lett, 39 

N.Y.2d 966, 387 N.Y.S.2d 106 (1976), and People v. Warren, 43 N.Y.2d 852, 

403 N.Y.S.2d 215 (1978), on facts similar to those in Miguel, had held 

that assault in the third degree was a lesser included offense of robbery 

in the second degree. These cases were explained by the Court in Miguel 

as resulting from inadequate consideration to the first criterion of CPL 

300.50(1). Accordingly, the Court stated in a footnote to its opini9n 

that the holdings of those decisions "cannot be considered accurate 

indications of the law in this area." Id. at 925, n.3. 

Assault in the second degree (Penal Law §120.05[6]) is a lesser 

included offense of robbery in the first degree (Penal Law §160.15[1]). 

People v. Strawder, 78 A.D.2d 810, 433 N.V.S.2d 112 (1st Dept. 1980). 

Assault in the third degree is not a lesser included offense of 

second degree robbery charged under Penal Law §160.10(1) (robbery with an 

accomplice). People v. Ellis, 60 A.D.2d 736, 400 N.Y.S.2d 899 (3d Dept. 

1977). A charge of assault in the second degree for causing injury 

during the commission of a felony under Penal Law §120.05(6) was held to 

be an inclusory concurrent count of another count of the indictment 

charging robbery in the second degree under Penal Law §160.10(2)(a) in 

People v. Dantzler, 123 A.D.2d 327, 506 N.Y.S.2d 220 (2d Dept. 1986). 
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Conviction on the robbery count thus' required dismissal of the assault 

conviction. 

(3) Lower Degree of Robbery 

Where there was a serious factual issue as to the severity of the 

injury inflicted on the victim of a robbery, the defendant was entitled 

to a jury instruction of second degree robbery as a lesser included 

offense of the first degree robbery with which he was charged. People v. 

Jones, 59 A.D.2d 538, 397 N.Y.S.2d 126 (2d Dept. 1977). Similarly, where 

the victim testified that he "blacked out" when the defendant assaulted 

him and there was evidence that a crowd gathered during the melee, other 

persons besides defendant had the opportunity to steal the victim's 

wallet, so the trial court's failure to charge attempted robbery and 

third degree assault as lesser included offenses of robbery in the first 

degree was error. People v. Moss, 60 A.D.2d 751, 400 N.Y.S.2d 603 (4th 

Dept. 1977). Where there was no evidence other than complainant's 

testimony that defendant was armed with a knife and complainant also 

testi~ied that defendant grabbed him by the shoulders when committing the 

robbery, thp trial court should have granted defendant's request to 

charge robbery in the third degree as a lesser included offense in the 

charge of first degree robbery. People v. Jenkins, 67 A.D.2d 932, 413 

N.Y.S.2d 153 (2d Dept. 1979). 

In People v. Amato, 99 A.D.2d 495, 470 N.Y.S.2d 441 (2d Dept. 

1984), defendant's conviction of robbery in the first degree was based 

upon use of a deadly weapon, but ther~ was no proof that a loaded and 

operable gun was used. Consequently the appellate court reduced the 

charge ~o the lesser included offense of robbery in the third degree 
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based on forcible stealing of property. See People v. Sollars, 91 A.D.2d 

909, 457 N.Y.S.2d 792 (1st Dept. 1983) 

Where the appellate court finds insufficient evidence to sustain a 

conviction for attempted first degree robbery, defendant's acquittal of 

attempted third degree robbery precludes that court from reducing the 

conviction to third degree robbery. People v. Johnson, 64 A.D.2d 613, 

406 N.Y.S.2d 361 (2d Dept. 1978). 

Robbery in the second degree based on the causing of physical injury 

is a lesser included offense of robbery in the first degree based upon 

the causing of serious physical injury. People v. Rivera, 123 A.D.2d 

295, 506 N.Y.S.2d 569 (1st Dept. 1986). However, robbery in the second 

degree, based on a charge of stealing and causing physical injury during 

the commission of a crime (Penal Law §160.10[2][a]), is not a lesser 

included offense of robbery in the first degree, based on a charge of 

forcible stealing while armed with and using or threatening the immediate 

use of a dangerous weapon (Penal Law §160.15[3]), because of the 

injection of an additional element: the causation of physical injury. 

See People v. McFadden, 100 A.D.2d 520, 473 N.Y.S.2d 210 (2d Dept. 1984) 

(second degree robbery was not a lesser included offense of first degree 

robbery which was charged in the indictment, thus the trial court lacked 

jurisdiction to convict defendant of second degree robbery). See also 

People v. Simon, 117 A.D.2d 980, 499 N.Y.S.2d 285 (4th Dept. 1986) (where 

evidence existed indicating possibility that weapon was not loaded, 

lesser included offense of robbery, second degree was properly charged). 

By contrast, robbery in the third degree was held to be a lesser 

included offense of robbery in the first degree in People v. Marr, 70 

A.D.2d 573, 417 N.Y.S.2d 70 (1st Dept. 1979), rev'd ~ other grounds, 50 
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N.Y.2d 456,429 N.Y,S.2d 579 (1980). But see People v", Rice, 81 A.D.2d 

515, 446 N.Y.S.2d 47 (1st Dept. 1981), where the same court ruled that 

since no reasonable view of the evidence would support a finding that 

defendant committed robbery in the third degree but did not commit 

robbery in the first degree, defendant was not entitled to have jury 

instructed on robbery in the third degree. In Rice several prosecution 

witnesse; had testified that the robber had a gun. The fact that no gun 

was found on defendant when he was apprehended several blocks from the 

scene after a chase was held an insufficient reason for the jury to 

reject the prosecution witnesses' testimony that defendant displayed what 

appeared to be a pistol [Penal Law §160. 15 (4)J but accept their testi

mony that a robbery was committed. See People v. Ever-ett, 103 A.D.2d 

978, 479 N.Y.S.2d 825 (3d. Dept. 1984) (trial court's refusal to charge 

robbery in the second degree as a lesser included offense of robbery in 

the first degree was sustained; no reasonable view of the evidence could 

have supported commission of any offense less than that of robbery in the 

fir~t degree). 

(4) Possession of a Weapon 

A charge of possessio~ of a weapon is not a lesser included offense 

of robbery in the first degree. People v. Perez, 45 N.Y.2d 204, 408 

N.Y.S.2d 343 (1978); People v. Cramer, 85 A.D.2d 832, 446 N.Y.S.2d 442 

(3d Dept. 1981). In People v. Perez, supra, the defendant was charged 

with first degree robbery, second degree assault, and possession of a 

weapon as a misdemeanor based on the commission of a robbery during which 

the defendant was armed with a knife and stabbed the victim twice. In 

holding that the robbery conviction should not have automatically 
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resulted in the dismissal of the weapons charge, the Court reasoned that 

the crimes of robbery and possession of a weapon constitute separately 

cognizable and statutorily proscribed crimes as to conduct, result, and 

the mental state of the actor. Thus, robbery cannot be considered to be 

merely possession of a weapon with certain aggravating factors. In view 

of the serious danger to the public posed by individuals who possess 

weapons, the court further found as a matter of policy that the Legisla-

ture could not have intended that a weapons possession charge merge with 

the greater crime of robbery, notwithstanding the absence of evidence of 

the defendant's possession of the weapon independent of defendant's 

conduct during the commission of the robbery. The court noted that while 

a conviction of both first degree robbery and the weapon possession 

charge may appear harsh~ its effect is mitigated by Penal Law §70.25(2) 

which proscribes the impos~tion of an additional sentence of imprisonment 

for the latter crime.* 

C. Double Jeopardy 

In People v. Mayo, 48 N.Y.2d 245, 422 N.Y.S.2d 361 (1979), defendant 

was charged with first degree robbery but after the presentation of the 

case, the trial court stated that it would only submit the lesser 

included offense of second and third degree robbery as there was no proof 

that defendant had possessed a dangerous instrument. The jury was unable 

to reach a verdict. At defendant's second trial on the original 

indictment charging first degree robbery, defendant's motion to dismiss 

* Penal Law 970.25(2) provides that when a defendant is convicted of 
two offenses as a result of "an act or omission which in itself 
constituted one of the offenses and also was a material element of 
the other, the sentences, except if one or more of such sentences is 
for a violation of section 270.20 of this chapter, must run con
currently." 
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the indictment was denied, but the same trial court again stated that it 

would only submit the lesser included counts of second and third degree 

robbery to the jury. Defendant contended that double jeopardy barred his 

second prosecution for first degree robbery, which resulted in his 

conviction for second degree robbery, a lesser included offense. The 

appellate court in Mayo agreed that double jeopardy barred defendant's 

retrial for first degree robbery, but found the error nonprejudicial 

because the count of first degree robbery was never submitted to the jury 

and the references to first degree robbery in the trial were fleeting. 

However, the Court of Appeals disagreed, holding that: 

rd. at 364. 

Although the jury in the first 
trial was not permitted to consider 
[the] charge [of first degree 
robbery], the trial court's decision 
to withdraw the first degree robbery 
count from the jury's consideration on 
the ground of insufficient evidence was 
equivalent to an acquittal and 
therefore operated as a bar to any 
further prosecution of that charge 
[citation omitted]. 

In People v. Cramer, 84 A.D.2d 8, 446 N.Y.S.2d 443 (3d Oept. 1981), 

the court held that the defendant's guilty plea to a weapon possession 

charge in Franklin County did not bar his subsequent plea of guilty to 

attempted robbery in Clinton County under the constitutional or statutory 

provisions prohibiting double jeopar'Jy where both charges arose out of a 

single robbery of an individual at gunpoint. Upon entering his plea of 

guilty the defendant waived the statutory double jeopardy provisions 

based on CPL §40.20 and §40.40. Although it may be raised for the first 

time on appeal, the defendant's constitutional double jeopardy claim was 

also rejected on the grounds that the crime of possession of a weapon has 

been clearly established not to be a lesser included offense of robbery 
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in fhe first degree. 

D. Sufficiency of Evidence 

(1) Identification 

In People v. Gonzalez, 61 A.D.2d 666, 403 N.Y.S.2d 514 (1st Dept. 

1978), aff'd 46 N.Y.2d 1011, 416 N.Y.S.2d 239 (1979), the appellate court 

sustained a robbery conviction although complainant could not identify 

defendant at the trial, as complainant had identified defendant as one of 

three men who robbed him at a non-suggestive showup conducted shortly 

after the robbery, and defendant had admitted to being in the car with 

the two other robbers. See People v. Crudup, 100 A.D.2d 938, 474 

N.Y.S.2d 827 (2d Dept. 1984) (where the court found that where 

identification evidence submitted by the prosecution was extremely weak, 

and defendant presented a credible alibi defense, the evidence was 

insufficient to sustain a conviction for robbery in the third degree); 

People v. Yip, 118 A.D.2d 472, 499 N.Y.S.2d 752 (1st Dept. 1986) (where 

the court held the lack of identification was not fatal to sufficiency of 

the indictment where there is other circumstantial evidence). 

While recognizing that the jury is responsible for deciding issues 

of identification, the court in People v. Desmond, 125 A.D.2d 865, 510 

N.Y.S.2d 220 (3d Dept. 1986), reversed the defendant's conviction due to 

insufficient evidence even though he had confessed to the crime, where 

another person had also confessed and been identified by two witnesses. 

(a) Credibility of Witnesses 

The credibility of witnesses is the province of the jury unless the 

witnesses are incredible as a matter of law. Therefore, in People v. 

Grutto1a, 43 N.Y.2d 116, 400 N.Y.S.2d 788 (1977), the New York Court of 
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Appeals affirmed defendant's robbery conviction despite his lack of a 

prior record, his defense of misidentification, and his character 

witnesses, because four civilians and three police officers had 

identified defendant as the robber. Similarly in People v. Thomas, 53 

N.Y.2d 983, 441 N.Y.S.2d 664 (1981), the Court of Appeals affirmed the 

defendant's conviction for robbery in the first degree and held that 

where the evidence was not insufficient as a matter of law, the Court had 

no power to assess the credibility of witnesses or the weight of the 

evidence. Such questions are to be considered by the trier of the facts. 

See also People v. Augustave, 123 A.D.2d 323, 506 N.Y.S.2d 280 (2d Dept. 

1986); People v. Lewis, 124 A.D.2d 680, 508 N.Y.S.2d 53 (2d Dept. 1986); 

People v. Felder, 124 A.D.2d 674, 508 N.Y.S. 49 (2d Dept. 1986); and 

People v. Taylor, 98 A.D.2d 269, 470 N.Y.S.2d 153 (1st Dept. 1984). 

(2) Circumstantial Evidence 

Circumstantial evidence must exclude to a moral certainty every 

reasonable hypothesis except that defendant is guilty.* Consequently, in 

People v. Walker, 62 A.D.2d 1025, 403 N.Y.S.2d 549 (2d Dept. 1978), the 

court dismissed the robbery charge based on the fact that defendant 

appeared and fired a gun after a man shouting racial epithets started to 

chase defendant's friend, the alleged robber, down the street. The court 

ruled that the circumstantial evidence was insufficient as a matter of 

law, since it was reasonably possible that defendant was just coming to 

the aid of his friend. 

* But see People v. Gonzalez, 54 N.Y.2d 729, 442 N.Y.S.2d 980 (1981), 
hOlding that trial courtls failure to give a circumstantial evidence 
charge was not error since the jury was adequately informed as to 
the burden of proof. In a concurring opinion, Judge Fuchsberg 
stated that the jury charge in cases involving circumstantial 
evidence is discredited and should no longer be used because the 
standard of proof in all criminal cases, circumstantial or non-
circumstantial, is the same: proof of guilt beyond a reasonable 
doubt. 
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The complainant's testimony that the defendant threatened to cut 

her and held a "cold hard object" next to her body was sufficient to 

sustain the defendant's first degree robbery conviction in People v. 

Lawrence, 124 A.D.2d 597, 507 N.Y"S.2d 739 (2d Dept. 1986), despite the 

fact that the complainant did not see the weapon. 

People v. Burdick, 66 A.D.2d 459, 414 N.Y.S.2d 410 (4th Dept. 1979), 

involved a gas station robbery. Defendant had worked there and the 

victim attendant testified that the robber's teeth, which he saw through 

a ski mask, were discolored and crooked like defendant's although defen

dant introduced testimony by his dentist that his teeth had been fixed 

prior to the robbery. The attendant admitted that the robber did not 

speak or walk like defendant. Another attendant found black gloves and a 

green army jacket in defendant's car several days after the robbery. 

These were similar to those worn by the robber. The appellate court 

reversed the conviction, finding insufficient circumstantial evidence as 

a matter of law. See also People v. Barnes, 99 A.D.2d 877, 472 N.Y.S.2d 

471 (3d Dept. 1984) (possession of and attempt to sell stolen goods is 

circumstantial evidence that defendant committed robbery); People v. 

Sasso, 99 A.D.2d 558, 471 N.Y.S.2d 390 (3d Dept. 1984) (possession of 

clothes, gun and stolen money was sufficient circumstantial evidence to 

sustain defendant's conviction as an accessory to first degree robbery); 

see also People v. Way, 59 N.Y.2d 361, 465 N.Y.S.2d 853 (1983). 

E. Joinder and Severance 

Several hours after the charged robbery, defendant in People v. 

Connors, 83 A.D.2d 640, 441 N.Y.S.2d 523 (2d Dept. 1981), was arrested in 

front of a pool hall two miles away, not as the robbery suspect, but for 
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possessing a handgun. He was subsequently identified in a lineup as one 

of the robbers. Since there was no connection proved between the 

possession of the gun and the robbery, the appellate court ruled that the 

trial court improperly granted the People's motion to consolidate the two 

indictments, and reversed defendant's conviction, ordering a new trial. 

In People v. Simpkins, 110 A.D.2d 790, 487 N.Y.S.2d 857 (2d Dept. 

1985), the defendant was originally charged with robbery under two 

distinct indictments arising from two unrelated incidents. The trial 

court granted the People's motion to consolidate the indictments given 

the existence of a witness common to both cases and the fact that some of 

the evidence in chief in one case would also be material evidence in the 

other. The Appellate Division held the consolidation did not constitute 

reversible error, even though the underlying incidents were dissimilar, 

absent a showing that it was necessary for defendant to testify with 

respect to one incident and to refrain from testifying as to the other. 

CPL §200.20(2)(b, c)(4). 

F. Sentencing 

(1) Robbery in the Third Degree 

Robbery in the third degree, any act of forcible stealing, is a 

class 0 felony. ?ee Penal Law §160.05. The range of sentences for a 

person found guilty of robbery in the third degree varies under certain 

conditions: 

(a) The basic felony sets a maximum term of 

not more than seven years and a minimum 

term of one-third the maximum term 

imposed, if fixed by the court in its 
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discretion, setting forth the reason 

therefore in the record. Penal Law 

§70.00(3)(b). Or, the court need not 

specify a minimum term of imprisonment, 

but may leave it to the discretion of the 

State Board of Parole, in accordance with 

the provisions of the Correction Law. 

Penal Law §70.00(3). 

In the alternative, where the defen

dant is neither a second nor persistent 

felony offender, and the court, having 

regard to the nature and circumstances of 

the crime and to the history and character 

of the defendant, is of the opinion that a 

sentence of imprisonment is necessary but 

that it would be unduly harsh to impose an 

indeterminate sentence, the court may 

impose a definite sentence of imprisonment 

and fix a term of one year or less. Penal 

Law §70.00(4). 

(b) The subsections of the Penal Law which 

deal with the class 0 felony for second 

felony offenders requires that a maximum 

term of not less than four and not more 

than seven years be imposed. The minimum 

term of imprisonment must be one-half of 

the maximum sentence imposed and must be 
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specified in the sentence. See Penal Law 

§70.06(3), (4)(b). 

(c) A persistent felony offender sentenced 

for a class 0 felony is subjeet to the 

same sentencing guidelines as under 

subheading (b). The court can, however, 

impose the same sentence as that 

proscribed for an A-I felony if it feels 

this action would best serve the public 

interest. See Penal Law §70.10(2). The 

authorized minimum sentence of 

imprisonment for a class A-I felony is 

fifteen to twenty-five years. Penal Law 

§70.00(3)(a)(i). 

(2) Robbery in the Second Degree 

If the perpetrator, during the commission and/or flight from the 

forcible theft of a personls property, is aided by another, causes phys

ical injury to a nonparticipant, or displays what appears to be firearm 

(a pistol, rifle, etc.), he is guilty of robbery in the second degree. 

See Penal Law §160.10. Robbery in the second degree is a Class C violent 

felony. Penal Law §70.02. 

The violent felony classification results in consequences more 

severe than those encountered under the standard felony statutes: 

Ca) A class C violent felony mandates a maxi

mum term of not less than four and one

half years nor more than fifteen years. 
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The minimum period of imprisonment must 

be a specified term of one-third the 

maximum sentence. No determinate 

sentences may be given under this section. 

See Penal Law §70.02(2){a). A sentence to 

a term of probation is not permitted. See 

Penal Law §60.05(4). 

(b) A maximum sentence of more than eight and 

less than fifteen years is proscribed for 

a second violent felony offender convicted 

of a class C violent felony. The minimum 
, 

is one-half the maximum sentence. See 

Penal Law §70.04 (3)(b),{4). 

(c) A persistent violent felony offender 

sentenced upon conviction of a class C 

felony offense receives a maximum term of 

life imprisonment with a minimum sentence 

of between eight and twenty-five years. 

The sentence under this subsection must be 

indeterminate. See Penal Law §70.08(2). 

(3) Robbery in the First Degree 

If during the commission or fleeing from the scene of a theft of 

property, the perpetrator or accomplice, causes serious injury to a 

nonparticipant, is armed with a deadly weapon, uses or threatens the 

immediate use of a dangerous instrument, or displays what appears to be a 

firearm, that perpetrator or accomplice is guilty of robbery in the first 
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degree. See Penal Law §160. 15. Robbery in the first degree is a class 

B violent felony. Penal Law §70.02(1)(a). 

(a) A class B violent felony offense sets a 

maximum indeterminate sentence of between 

six years and twenty-five years with a 

minimum sentence ranging from one-third 

to one-half the maximum sentence. See 

Penal Law §70.02(3)(a), (4). 

(b) Second violent fe10ny offenders receive a 

maximum term of not less than twelve nor 

more than twenty-five years and a minimum 

period of one-half the maximum under a B 

classification. See Penal Law §70.04 (3), 

(4) • 

(c) The maximum term for a persistent violent 

felony offender is life imprisonment. 

Penal Law §70.08(2). The minimum period 

must be between ten and twenty-five years. 

See Penal Law §70.08(3)(a). 
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CONTROLLED SUBSTANCE AND MARIHUANA OFFENSES 

by Naomi Werne, 
BPDS Senior Staff Attorney 

revised July, 1987 
John E. Carter, Jr. 

Director, Bureau of Prosecution Services 

Introduction 

Substantive violations of the drug laws are governed by two sta

tutes in the Penal Law: Article 220, Clntrolled Substances Offenses, 

enacted in 1973, and Article 221, the Marijuana Reform Act of 1977. See 

People v. Prator, 93 Misc.2d 303, 402 N.Y.S.2d 739 (Dist. Ct. 1st Jud. 

Dist. Nassau Co. 1978). Marihuana offenses were formerly classified as 

controlled substance offenses, but with the passage of the Marihuana 

Reform Act the Legi~lature sought to lessen penalties for use, 

possession, and sale of marihuana on the grounds that the existing 

penalties were unduly harsh and a waste of law enforcement resources. 

Hashish, referred to in the statute as IIconcentrated cannabis ll and 

defined in Public Health Law §3302(5)(a) as lithe separated resin, whether 

crude or purified, obtained from a plant of the genus Cannabis, II remains 

a controlled substance. All former references to marihuana in those 

sections of Article 220 which define degrees of controlled sub- stances 

offenses have been replaced by a reference to concentrated cannabis 

(hashish) only. Prior to 1973, offenses involving marihuana and all 

drugs now referred to as "controlled substances II were governed by former 

Article 220 of the Penal Law and classified as IIdangerous drug" offenses. 

For the most part, decisions interpreting the current law will be 
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discussed in this chapter. However, certain "dangerous drug" cases and 

several cases decided under the former Penal Law of 1909 which interpret 

the meaning of concepts such as constructive possession and "unlawfully" 

selling will be included here since the principles involved are still 

applicable. 

A. Definitions 

(1) Controlled Substances 

Penal Law §220.00 gives the definitions of the various terms used in 

Article 220. These definitions also apply where the same terms are used 

in Article 221, unless that statute specifically provides otherwise; ~ 

Section A(2). 

1. "SelP means to sell, exchange, give or dispose of to another, 

or to offer or agree to do the same. 

Example: 

A gives B a glassine envelope containing heroin without 

receiving payment or consideration of any kind. Is A guilty of 

selling heroin? Yes. A gift and a sale have the same conse

quences for purposes of charging a crime altnough for senten

cing or pleoa bargaining purposes the fact that A received no 

payment might well be considered ;n his favor. Gift and sale 

are, however, distinguished in certain instances in the Mari

huana Reform Act, Article 221, for purposes of determining the 

degree of the crime charged, which shall be discussed in 

Section A(2). 

2. "Unlawfullyll means ;n violation of Article 33 of the Public 
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Health Law, that is, without a license to manufacture or sell, 

or without a physician's prescription to obtain the drugs 

listed in the Public Health Law or to obtain a hypodermic 

needle. 

3. IIOunce" means an avoirdupois ounce as applied to solids or 

semisolids and a fluid ounce as applied to liquids. 

4. IIPound" means an avoirdupois pound. 

5. "Controlled substance" means any substance listed in schedule 

I, II, III, IV or V of §3306 of the Public Health Law. These 

are: 

Schedules I and II 

(a) opiates. 

(b) opium derivatives, the most common of which is heroin. 

(c) hallucinogenic substanc~s, the most common of which are 

LSD, mescaline and concentrated cannibis (hashish); 

(d) marihuana. 

(e) depressants. 

Schedule II only 

(a) cocaine. 

(b) amphetamines. 

(c) dronabinol, hallucinegenic synthetic drug in sesame oil 

and encapsulated in a soft gelatin tablet. 

Schedu 1 e II I 

(a) codeine. 

(b) specified depressants (barbiturates). 

(c) specified stimulants. 
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Schedule IV 

(a) specified barbiturates. 

Schedule V 

List of preparations containing limited amounts of narcotics, 

including codeine, ethylmorphine and opium. 

6. ~Concentrated cannibis" means "concentrated cannabis" as defined in 

Public Health Law §3302(5)(a): "the separated resin, whether crude 

or purified, obtained from a plant of the genus Cannabis" 

(hashi sh). 

7. "Narcotic drug~ means the following controlled substances: 

(a) opium. 

(b) opium derivatives, including heroin. 

(c) cocaine. (opium poppy and poppy straw) 

8. "Nal~cotic preparation~ means the following controlled 

substances: 

(a) barbiturates. 

(b) codeine. 

9. "Hallucinogen" means specified uncommon hallucinogenic drugs, such 

as psilocybin, listed in Public He~lth Law §3306 Schedule I(d)(5), 

(18), (19), (20), (21), and (22). 

10. "Hallucinogenic substance" means al1 other hallucinogenic controlled 

substances except: 

(a) those listed as hallucinogens. 

(b) concentrated cannabis. 

(c) LSD. 

11. "Stimulant" means amphetamine. 

12. "Dangerous depressant" means: 
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(a) methaqualone (commonly known as "qualudes"). 

(b) barbiturates. 

(c) phencyclidine. 

13. "Depressant" means certain specified depressant controlled 

substances listed in Public Health Law §3306 Schedule IV(c), except 

(c)(2), (31), (32), (40). 

14. "Prescription for a controlled substance II means a direction or 

authorization, by means of an official New York State prescription 

form, a written prescription form or an oral prescription, which 

will permit a person to lawfully obtain a controlled substance from 

any person authorized to di~pense controlled substances. 

15. "School Grounds" means in or on or within any building, structure, 

athletic playing field, playground or land contained within the real 

property boundary line of a public or private elementary, parochial, 

intermediate, junior high, vocational, or high school, or within 

1000 feet of the real property boundary line comprising any such 

school. 

A defendant charged with a violation of Article 220 must be charged 

with criminal possession or sale of a controlled substance as defined in 

the Public Health Law. Therefore an information, which charged a defen

dant with unlawful possession of "a quantity of controlled substances to 

wit: one vile [sic] containing eight blue pills and one vile [sic] 

containing twenty-nine purple pills," was dismissed as fatally defective 

since Public Health Law §3306 does not list "blue pills" or "purple 

pills" as controlled substances. See People v. Crisafulli, 91 Misc.2d 
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424, 398 N.Y.S.2d 120 (N.Y.C. Crim. Ct. N.Y. Co. 1977). 

The Appellate Division in People v. ~yers, 55 A.D.2d 783, 389 

N.Y.S.2d 481 (3d Oept. 1976), held that the trial court properly per-

mitted the People to reopen their case, after the defendant had moved to 

dismiss, to offer proof that the drug that defendant was charged with 

criminally selling, dihydromorphinone, had been derived from opium. The 

defendant was not prejudiced because he had not put in any evidence. The 

People's expert had based h~s conclusion that dihydromorphinone was a 

controlled substance on his erroneous belief that the Public Health Law 

so defined it and not upon chemical analysis. Chemical analysis was 

necessary since dihydromorphinone could be either derived from opium or 

synthesized from other chemicals. 

The Supreme Court, New York County, in People v. Hoffman, 76 

Misc.2d 564, 351 N.Y.S.2d 87 (1973), rejected the defendant's contention 

that the classification in the Penal Law of cocaine as a "narcotic drug" 

violated the constitutional rights to due process of law and the equal 

protection of the laws as well as the constitutional prohibition against 

cruel and unusual punishment. The defendant contended that cocaine 

scientifically is not a narcotic; that it is not an opium derivative, and 

is not physically addictive but rather has the effect of a stimulant, 

like an amphetamine. He therefore claimed that its classification in the 

Penal Law as a narcotic was unconstitutional. The court, holding 

otherwise, quoted the findings of the Temporary State Commission to 

Evaluate Drug Laws: 

The abuse patterns and potential 
[of cocaine and narcotics] are somewhat 
different; however, the differences are 
not sufficient to warrant separate or 
different treatment of cocaine in the 
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penal provisions. 

Id., 351 N.Y.S.2d at 89. 

The court in Hoffman refused to hold an evidentiary hearing to rule 

on the constitutional issues that the defendant raised. The court 

stated: 

To hold an evidentiary hearing on 
this question would put this court in 
the position of deciding between dif
ferent opinions by scientific experts on 
both sides. It would require a rather 
extensive inquiry and investigation. 
This is a function more suited to a 
legislature than to an individual judge 
in a limited courtroom hearing. 

Id., 351 N.Y.S.2d at 92. 

The court further noted, after citing the hearings conducted by the 

Temporary State Commission to Evaluate the Drug Laws and reported to the 

Legislature, that the strong presumption of constitutionality accorded to 

statutes involves a IIpresumption that the Legislature has investigated 

and found facts necessary to support the legislation. 1I Hoffman, 351 

N.Y.S.2d at 93. See also People v. Scatena, 63 A.D.2d 687, 404 N.Y.S.2d 

655 (2d Dept. 1978); People v. Piccoli, 62 A.D.2d 1078, 403 N.Y.S.2d 820 

(3d Dept. 1978); People v. Cecchini, 58 A.D.2d 713, 396 N.Y.S.2d 708 (3d 

Dept. 1977); People v. Molinares, 110 Misc.2d 1079, 443 N.Y.S.2d 593 

(Sup. Ct. N.Y. Co. 1981). 

The power of the Legislature to define dangerous substances and 
, 

impose criminal liability for their possession and use was upheld by the 

Court of Appeals in People v. Shepard, 50 N.Y.2d 640, 431 N.Y.S.2d 363 

(1980). In Shepard, defendant was convicted of criminal possession of 

marihuana: On appeal, defendant contended that the conviction violated 

his constitutional right of privacy. While noting that the use and 

effect of marihuana was indeed a controversial matter, the Court rejected 
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defendant's arguments. The Court stated: 

It is the business of the court to apply the 
law,'and while we have the power, we clearly 
lack the right to substitute our own sense 
of what is a dangerous substance for the 
considered judgment of the Legislature. 

Id., 431 N.Y.S.2d at 366. 

(2) Marihuana 

Penal Law §22l.00 provides that, unless the context otherwise 

requires, the terms used in Article 221 shall .have the same meaning 

ascribed to them as in Article 220, which governs controlled substance 

offenses. These definitions are set forth in Penal Law §220.00 and are 

discussed in Section A(I), of this chapter. 

Two other definitions are provided in Article 221 which are rele

vant to marihuana offenses but not to controlled substances offenses. 

Penal Law §221.10 proscribes the knowing and unlawful possession of any 

amount of marihuana in a public place where such marihuana is burnina or 

open to public view. "public place ll under that statute means "public 

place" as defined in Penal Law §240.00, which provides: 

1. IIpublic place" means a place to 
which the public or a substantial 
group of persons has access, and 
includes, but is not limited to, 
highways, transportation 
facilities, schools, places of 
amusement, parks, playgrounds, and 
hallways, lobbies and other 
portions of apartment houses and 
hotels not constituting rooms or 
apartments designed for actual 
residences. 

2. "Transportatioll facility" means any 
conveyance, premises or place used 
for or in connection with public 
passenger transportation, whether 
by air, railroad, motor vehicle or 
any other method. It includes 
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aircraft, watercraft, railroad 
cars, buses and air, boat, railroad 
and bus terminals and stations and 
all appurtenances thereto. 

With respect to a controlled substance, the term ~sale~ includes a 

gift. See Penal Law §220.00(i), discussed in Section A(l) Article 221 

does not adopt the same broad approach. Penal Law §221.35 (criminal sale 

of lilarihuana in the fifth degree) proscribes only a gift of two grams or 

less of marihuana or of one cigarette containing marihuana while Penal 

Law §22l.40 (criminal sa1e of marihuana in the fourth degree), proscribes 
-. 

the sale for consideration of any amount of marihuana. See section 0(2) 

for discussion of these provisions. 

B. Degrees Of fDssessory Offenses 

(1) Controlled Substances 

(a) Possession in the Seventh Degree (Class 
A Misdemeanor - Penal Law §220.03). 

Knowing and unlawful possession of a controlled substance. 

[iJ Authorized Sentence 

As this offense is a Class A misdemeanor, any sentence of impris-

onment must be for a definite term, fixed by the court, which must not 

exceed one year. Penal Law §70.15(1). A fine may be imposed, at an 

amount to be fixed by the court which must not exceed $1,000. Penal Law 

§80.05(1). The defendant can be sentenced to a conditional discharge, 

with conditions set for one year. Pe~al Law §65.05(3)(b). 

(b) Possession in the Fifth Degree (Class) 
D Felony - Penal Law §220.06). 

Knowing and unlawful possession of: 
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1. a controlled substpnce with intent to sell it; or 

2. a substance of an aggreg~te weight of one-half ounce or 

more containing a narcotic preparation; or 

3. fifty milligrams or more of phencyclidine (IiAngel Dust"); 

or 

4. a substance of an aggregate weight of one-quarter ounce 

or more containing concentrated cannabis. 

[i] Authorized Sentence 

An indeterminate sentence of imprisonment may be imposed for this 

crime, to be fixed by the court with the maximum set at three to seven 

years (Penal Law §70.00[2][d]). The minimum period shall be specified in 

the sentence and shall not be less than one year nor more than one-third 

of the maximum term imposed. (Penal Law §70.00[3][b]). The defendant is 

eligible for probation if he is a first offender. See Penal Law §65.00. 

A court also has the option, under certain circumstances (see Penal Law 

§70.00[4]) of imposing a definite sentence of imprisonment and may fix a 

term of one year or less. 

If defendant is a second felony offender, the maximum term must be 

fixed by the court at between four and seven years (Penal Law §70.06[2]) 

and the minimum term must be specified by the court in the sentence at 

one-half the maximum term imposed (Penal Law §70.06[4][b]). If the 

defendant is a persistent felony offender, the court may impose the 

sentence authorized for a Class A-I felony. See Penal law §70.l0(2). 

(e) Possession in the Fourth Degree (Class 
C Felony - Penal Law §220.09). 

Knowing and unlawful possession of: 

l. a substance of an aggregate weight of one-eighth ounce or 
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more containing a narcotic drug; or 

2. a substance of an aggregate weight of one-half ounce or 

more containing methamphetamine (llspeed ll ); or 

3. a substance of an aggregate weight of two ounces or more 

containing a narcotic preparation; or 

4. one gram or more of a stimu1ant; or 

5. one milligram or more of LSD; or 

6. twenty-five milligrams or more of a hallucinogen; or 

7. one gram or more of a hallucinogenic substance; or 

8. ten ounces or more of a dangerous depressant; or 

9. two pounds or more of a depressant; or 

10. a substance of an aggregate weight of one ounce or more 

containing concentrated cannabis; or 

11. 250 milligrams or more of phencyclidine ("Angel Dust"); 

or 

12. 360 milligrams or more of methadone; or 

13. 50 milligrams or more of phencyclidine with intent to sell 

and has previously been convicted of an offense defined in 

this article.or the attempt or conspiracy to ~ommit any 

such offense. 

[iJ Authorized Sentence 

The authorized sentence of imprisonment for this offense is an 

indeterminate term fixed by the court at a maximum term of no more than 

fifteen years (Penal Law §70.00[1][c]) and a minimum term fixed by the 

court specified in the sentence as a period of not less than one year nor 

more than one-third the maximum term (Penal Law §70.00(3][b]). Penal Law 

§70.00(4) also authorizes the imposition on a first offender by the court 
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in its discretion in the interests of justice of an plternative definite 

sentence of imprisonment of one year or less. The defendant is not 

eligible for probation. See Penal Law §60.05(4). 

If defendant is a second felony offender, his indeterminate sentence 

must be fixed by the court at a maximum term of between six and fifteen 

years (Penal Law §70.06[3]) and a minimum term specified in the sentence 

of one-half the maximum term imposed (Penal Law §70.06[4][c]). If defen

dant is a persistent felony offender, he may be sentenced to the sentence 

authorized for a Class A-I felony. 

[ii] Aggregate Weight Standard 

For the purpose of determining the ~nount of narcotic drugs 

(generally heroin), narcotic preparations, methamphetamine ("speed ") and 

concentrated cannabis (hashish) on which the degree of the offense is 

based, the aggregate weight of all of the substance containing any of 

these controlled substances is considered. 

Example: A person knowingly and unlawfully possesses 1/8 of an 

ounce of a white powder which upon chemical analysis is determined to be 

half heroin and half sugar. Only 1/16 of an ounce of the substance he 

possesses is actually heroin. Can he be charged with criminal posses

sion of a controlled substance in the 4th degree? Yes. The aggregate 

weight of the total substance is used to determine the degree of crime 

charged if the controlled substance is a narcotic drug (or narcotic 

preparation, "speed," or hashish). The contention that the use of the 

"aggregate weight" concept for certain drugs in the Penal Law and not 

others (the "hard ll drugs versus the II soft II drugs) irrationally discri

minates against unlawful possession and sellers of the "hard" drugs in 

violation of the Fourteenth Amendment guarantee of the equal protection 
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of the laws, has been rejected by the courts. See People v. Morales, 63 

A.D.2d 935, 406 N.Y.S.2d 83 (1st Dept. 1978); People v. LaPorta, 56 

A.D.2d 983, 393 N.Y.S.2d 118 (3d Dept. 1977); People v. Riley, 50 A.D.2d 

823,376 N.Y.S.2d 185 (2d Dept. 1975); People v. Daneff, 37 A.D.2d 918, 

325 N.Y.S.2d 902 (1st Dept. 1971), aff'd, 30 N.Y.2d 793, 334 N.Y.S.2d 897 

("1972), motion for rehearing denied but motion to amend remittitur 

granted, 31 N.Y.2d 667, 336 N.Y.S.2d 903 (1972), cert. denied, 410 U.S. 

913 (1973); United States ex re1. Daneff v. Henderson, 501 F.2d 1180 (2d 

Cir. 1974). 

The Second Circuit Court of Appeals, in denying a petition for a 

writ of habeas corpus on the ground that the "aggregate" weight concept 

had violated the prisoner's constitutional right to the equal protection 

of the laws, declared: 

No doubt the New York legislature, when it 
adopted the statutory scheme here in ques
tion in 1965, had in mind a more flexible 
pattern of handling drug offenses than that 
used by the United States or other states 
at that time, considering that possessors 
of greater quantities of drugs should be 
punished more seriously because they are 
more likely to be dealers or to be capable 
of becoming such than possessors of smaller 
quantities, or because the greater quanti
ties present a greater threat to society. 
Certainly to this extent the legislation 
cannot be treated as irrational. Taking 
the additional knowledge that heroin and 
cocaine at least are generally marketed in 
a diluted or impure state, the rationale of 
striking at the mixture or compound rather 
than at the pure quantity involved becomes 
evident: the possessor of 50 "bags" of 
five percent pure heroin should arguably be 
punished no differently from a possessor 
of 50 bags with 10 percent pure heroin. 
The State cannot be expected to make grada
tions and differentiations and draw dis
tinctions and degrees so fine as to treat 
all law violators with the precision of a 
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computer; at the time the New York scheme 
of punishment was initially proposed in the 
mid 1960·s, it represented probably the 
most ddvanced thinking in the country on 
the difficult and complex question of 
penalizing trafficking in narcotic drugs in 
an urba~ society. 

Cd) Possession in the Third Degree (Class B 
Felony - Penal Law §220.16). 

Knowing and unlawful possession of: 

1. a narcotic drug with intent to sell it; or 

2. a stimulant, hallucinogen, hallucinogenic substance, or 

LSD with intent to sell by a person with a prior convic

tion for any violation of Article 220; or 

3. one gram or more of a stimulant with intent to sell it; 

or 

4. one milligram or more of LSD with intent to sell it; or 

5. twenty-five milligrams or more of a hallucinogen with 

intent to se11 it; or 

6. one gram or more of a hallucinogenic substance with intent 

to sell it; or 

7. a substance of an aggregate weight of one-eighth ounce or 

more containing methamphetamine ("speed") with intent to 

sell it; or 

8. five grams or more of a stimulant; or 

9. five milligrams or more of LSD; or 

10. 125 milligrams of hallucinogen; or 

11. five grams or more of a hallucinogenic substance; or 

12. one-half ounce or more of a narcotic drug; or 

13. 1,250 milligrams or more of phencyclidine. 

492 



15 

[i] Authorized Sentence 

The'mandatory maximum sentence of life imprisonment no longer 

applies to convictions under Penal Law §220.16 since the 1979 amendment 

to this section subjects the defendant to the same sentencing range as 

for other class B felonies. The previous classification of a class A

III felony has been eliminated. 

Accordingly, the defendant may be sentenced by the court to an 

indeterminate sentence of imprisonment for a maximum term of no more than 

twenty-five years (Penal Law §70.00[2][b]) and a minimum term fixed by 

the court specified in the sentence at not less than one year nor more 

than one-third the maximum term imposed (Penal Law §70.00[3][b]). 

A person convicted of one such offense only who has no undischarged 

sentence with more than a year to run is eligible for life-time probation 

where the prosecutor so recommends on the ground that such person is 

providing material assistance as an informant. See Penal Law §65.00. 

Otherwise a defendant convicted of this offense is not eligible for 

probation. See Penal Law §60.05(3). 

A second felony offender convicted of this offense must be sentenced 

to an indeterminate term of imprisonment, fixed by the court, at"a 

maximum of nine to twenty-five years (Penal Law §70.06[3][b]) and a 

minimum of Dne-half the maximum term imposed, which must be specified in 

the sentence (Penal Law §70.06[4][b]). If defendant is a persistent 

felony offender, the court may, in its discretion, sentence him to the 

term of imprisonment authorized For a Class A-I felony. Penal Law 

§70.10(2). 

(e) Possession in the Second Degree (Class 
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A-II Felony - Penal Law §220.18). 

Knowing and unlawfully possessing: 

1. a sUbstance of an aggregate weight of two ounces or more 

containing a narcotic drug; or 

2. a substance of an aggregate weight of two ounces or more 

containing methamphetamine ("speed"); or 

3. ten grams or more of a stimulant; or 

4. twenty-five miligrams or more of LSD; or 

5. 625 milligrams of a hallucinogen; or 

6. twenty-five grams or more of a hallucinogenic substance; 

or 

7. 2,880 milligrams or more of methadone. 

[iJ Authorized Sentence 

Since this crime is a Class A-II felony, a defendant may be sen-

tenced to an indeterminate sentence of imprisonment, for a maximum term 

of his lifetime (Penal Law §70.00[2][a]) and a minimum term of not less 

than three years nor more than eight years four months (Penal Law §70.00 

[3][aJ[ii]). If he is an informant who is providing material assistance 

to the People, a defendant is eligible, on the recommendation of the 

prosecutor, to be sentenced to lifetime probation under Pena1 Law §65.00 

(l)(b). If defendant is a second felony offender, his minimum term of 

imprisonment must be fixed by the court at between six and twelve and 

one-half years and must be specified in the sentence. Penal Law 

§7G.06(4)(b). 

(f) Possession ~ the First ~egree (Class 
A-I Felony.:. Penal Law 220.21). 

Knowing and unlawfully possessing: 
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1. a substance of an aggregate weight of four ounces or more 

containing a narcotic drug; or 

2. 5,760 milligrams or more of methadone. 

[iJ Authorized Sentence 

A defendant convicted of this Class A-I felony must be sentenced to 

an indeterminate sentence of imprisonment for a maximum term of life 

(Penal Law §70.00[2][a]) and a minimum term, fixed by the court ard spec

ified in the sentence, of between fifteen and twenty~five years (Penal 

Law §70.00[3][a][i]). 

(g) Limits on Plea Bargaining 

There are limits on plea bargaining for persons convicted of Article 

220 Class A-I or Class A-II felonies or attempts to commit these 

offenses. A person charged with an Article 220, Class A-I felony or an 

attempt to commit such a felony may, with the permission of both the 

court and the consent of the People, plead to a lesser charge which must 

be (or include) at least a plea of guilty to a Class A-II felony. CPL 

§220.10(5)(a)(i). An eligible youth charged with an A-I offense, however 

may plead down to a Class B felony. CPL §220.10(5)(a)(i). A person 

charged with an Article 220 Class A-[I felony or an attempt to commit 

such a felony may, with the permission of both the court and the consent 

of the People, plead guilty to a lesser charge which must be (or include) 

at least a plea of guilty to a Class B felony. CPL §220.10 (5)(a)(ii). 

Article 220 Class B felonies can be reduced by plea to the D felony 

range. CPL §220.10(5)(a)(iii). 

(2) Constitutional Challenges to Sentencing under 
the Former "Rockefeller Drug Laws" Unsuccessful 

The constitutionality of the imposition of a sentence of imprison-

ment for a maximum term of life for specified possessory felonies as well 
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as for specified sale felonies, prior to the 1979 amendments to the Penal 

Law, was challenged in People v. Broadie, 37 N.Y.2d 100, 371 N.Y.S.2d 471 

(1975), cert. denied, 423 U.S. 950 (1975), on the ground that it violated 

the Eighth Amendment prohibition against cruel and unusual punishment in 

that the sentences imposed in such cases are grossly disproportionate and 

excessive. This contention was rejected by the New York Court of Appeals 

in Broadie, which held that drug trafficking was a serious evil, and 

therefore the Legislature could constitutionally impose severe sentences 

to accomplish the legitimate penal purposes of isolation and deterrence. 

In reply to the one defendant sentenced to life for a possessory felony 

(the others were sentenced for sale offenses), who contended that her 

sentpnce was cruel and unusual punishment, the Court declared: 

Defendant McNair, who was arrested in 
premises that vlere a veritable heroin "fact
ory" with over an ounce of the drug in her 
constructive possession, is hardly less culp
able or dangerous than the appellants who 
made "street sales." 

Id., 371 N.Y.S.2d at 478. 

Subsequent challenges to the authorIzed sentences for possessory 

felonies on the ground that they violate the Eighth Amendment were 

rejected by the New York courts, on the authority of Broadie. Peopl~ v. 

Ortiz, 64 N.Y.2d 997, 489 N.Y.S.2d 46 (1985); People v. Jones, 39 N.Y.2d 

694, 385 N.Y.S.2d 525 (1976); People v. Arroyave, 63 A.D.2d 127, 407 

N.Y.S.2d 15 (1st Dept. 19i'8), mdf'd, 49 N.Y.2d 264,425 N.Y.S.2d 282 

(1980); People v. Merr;man~ 53 A.D.2d 633, 384 N.Y.S.2d 477 (2d Dept. 

1976); People v. Johnson, 53 A.D.2d 777, 384 N.Y.S.2d 551 (3d Dept. 

1976); People v. Barton, 51 A.D.2d 1044, 381 N.Y.S.2d 329 (2d Dept. 

1976). 

In Carmona v. Ward, 436 F.Supp. 1153 (S.D.N.Y. 1977), rev'd, 576 
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F.2d 405 (2d Cir. 1978), two persons sentenced to life imprisonment for 

first degree possession (cocaine) and third degree sale (cocaine) were 

ordered discharged after they had served the minimum period of incar

ceration by United State District Judge Constance Baker Motley, who 

upheld their claims that the imposition of the maximum sentence of life 

imprisonment for their offenses violated the Eighth Amendment prohibition 

against cruel and unusual punishment. However, the United States Court 

of Appeals for the Second Circuit reversed and rejected the Di~trict 

Courtls holding that imposing life imprisonment for drug offenders failed 

to provide for consideration of aggravating and mitigating circumstances 

in individual cases and the life sentences imposed for the crimes of the 

two petitioners were grossly disproportionate to the seriousness of their 

offenses. See also Bellavia v. Fogg, 613 F.2d 369 (2d Cir. 1979). Prior 

to the reversal of Carmona, New York courts had refused to follow that 

holding of the District Court. See People v. Perez, 61 A.D.2d 817, 402 

N.Y.S.2d 51 (2d Dept. 1978); People v. Strong, 93 Misc.2d 170, 402 

N.Y.S.2d 508 (Sup. Ct. Monroe Co. 1977). The Appellate Division stated 

in Perez, 402 N. Y .S.2d at 52, that "[iJt is well settled that the 

decisions of lower federal courts are not binding on state courts. II 

At least one court has held that if the government chooses to 

prosecute a defendant for a controlled substance offense in the State 

court rather than in the federal court, where the sentencing law is more 

lenient, solely on the ground that defendant has refused to cooperate anj 

become an informer, the defendant is entitled to a hearing on his 

constitutional claim that he is thus being subjected to a selective and 

discriminatory prosecution. See People v. Marcus, 90 Misc.2d 243, 394 

N.Y.S.2d 530 (Sup. Ct. Spec. Narc. N.Y. Co. 1977). But ~ People v. 
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Rodriguez, 79 A.D.2d 539, 433 N.Y.S.2d 584 (1st Dept. 1980), aff'd, 55 

N.Y.2d 776, 447 N.Y.S.2d 246 (1981) (defendant is not entitled to a 

hearing on this question unless his motion papers contain sworn 

allegations of fact supporting his claim). 

(a) Provision for Resentencing in 
Specified Drug Cases -

For purposes of determining degrees of criminal possession and sale 

of methadone, the IIpure weight ll standard now applies. Since prior to 

August 9, 1975, there was an aggregate weight standard for methadone, 

persons sentenced to at least one year to life for criminal possession 

and/or sale of methadone under the old law can apply for resentencing 

pursuant to the provisions of the amended current law, after notice to 

the appropriate District Attorney. They will al~J receive credit for 

jail time incurred pursuant to the sentence originally imposed if they 

are resentenced. Upon resentencing, if there is not reliable proof 

before the court as to the amount of methadone criminally possessed or 

sold by the applicant, it is a rebuttable presumption that every ounce 

of the substance contains sixty milligrams. See Penal Law §60.08. 

Similarly, Penal Law §60.09 provides for the retroactive 

resentencing of persons convicted of A-II and A-III drug felonies under 

the harsher 1973 drug laws. Those convicted after September 1, 1973, but 

prior to September 1, 1979, may make use of this procedure. However, it 

shoula be noted that the resentencing provisions of this statute are not 

available in situations where the applicant is a predicate felon. 

People v. O'Neal, 102 Misc.2d 166, 423 N.Y.S.2d 119 (Sup. Ct. Suffolk 

Co. 1979); appeal dismissed, 87 A.D.2d 599, 450 N.Y.S.2d 410 (2d Dept. 

1981). Additionally, it should be noted that an application for 
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resentencing should be made to Criminal Term. People v. ~, 73 A.D.2d 

971, 424 N.Y.S.2d 248 (2d Dept. 1980). A defendant might also apply for 

executive clemency. See People v. Mansell, 79 A.D.2d 582, 434 N.Y.S.2d 

352 (1st Dept. 1980). There is no appeal from a denial of an application 

for resentencing. People v. De Jesus, 54 N.Y.2d 447, 446 N.Y.S.2d 201 

(1981). See also People v. Campolo, 92 A.D.2d 872, 459 N.Y.S.2d 826 (2d 

Dept. 1983). 

(3) Marihuana 

(a) Violation of Unlawful Possession 
(Penal ~aw §221.05). 

Knowing and unlawful possession of marihuana. 

The amount is not specified, but since Penal Law §221.10 creates the 

Class B misdemeanor of possession of more than twenty-five grams 

(seven-eighths of an ounce) of marihuana or possession of any amount of 

marihuana in a public place whi1e smoking or displaying it (discussed, 

infra), impliedly Penal Law §221.05 applies to private possession of 

twenty-five grams (seven-eighths of an ounce) or less. 

The violation of knowing and unlawful possession of marihuana is 

punishable only by a fine of not more than $100, provided that the defen

dant was not previously convicted of any offense defined by Article 220 

or Article 221 within three years preceding his conviction under Penal 

Law §221.05. If the defendant was previously convicted once of such an 

offense within three years preceding his conviction under Penal Law 

§221.05, he may be punished only by the imposition of a fine of not more 

than $200. If the defendant was previously convicted of two such 

offenses during such period, he may be punished by the imposition of a 

fine of not more than $250 or a term of imprisonment of not more than 
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fifteen days or both. 

[i] Penal Law §221.05; Unresolved Questions 

There is a defect in Penal Law §22l.05. If a defendant is arrested 

only for violating Penal Law §22l.05, which is merely a violation, the 

defendant would not be fingerprinted. Therefore, there would be no 

record of the conviction for that offense. There will be no way of 

ascertaining, for purposes of applying the more severe penalties, whether 

the defendant was charged with a violation of §22l.05 within the preced

ing three-year period. There would, of course, be a record of a defen

dant's previous conviction for any other controlled substance offense or 

for a violation of any of the subsequent sections of Article 221 

(discussed, infra), since these offenses are crimes for which a defendant 

is fingerprinted. 

A provision of Penal Law §22l.05 raises a problem wr :h could be 

answered by strict construction of that statute in light of its stated 

legislative purpose to mt1imize punishment for marihuana possession. 

Section 221.05 provides that a first or second time drug offender 

convicted of a violation of §221.05 shall be punished "only" by a fine. 

CPL §240.10,2) authorizes the court to impose a sentence of imprisonment 

if the defendant fails to pay the fine. Certainly an indigent defendant 

convicted of violating Penal Law §221.05, if unable to pay the fine, 

could apply for resentence pursuant to CPL §420.10(5), which establishes 

procedures for the collection of court-imposed fines. The court has 

discretion under CPL §420.10(5)(d) to impose only a sentence to pay a 

fine in an amount which the defendant is able to pay. It does not appear 

from the language of Penal Law §22l.05 that a court could imprison a 

first or second offender under CPL §420.10(3) for wilful refusal to pay 
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a fine imposed upon his conviction for violating Penal 

Law §221.05. 

(b) Possession in the Fifth Degree (Class B 
Misdemeanor - Penal Law §221.10). 

1. the knowing and unlawful possession of marihuana in a 

public place where such marihuana is burning or open to 

public view, or 

2. the knowing and unlawful possession or more than twenty-

five grams of marihuana. 

Note: "public place" under Penal Law §221.10 means "public place" 

as defined in Penai Law §240. This definition is set forth in Section 

A(2), supra. 

[iJ Authorized Sentence 

The )uthorized sentence Jf imprisonment For this C~ass 3nisdemeanor 

is a definite sentence, to be fixed by the court, which must not exceed 

three months. Penal law §70.15(2). Defendant may be sentenced to 

probation (Penal Law §65.00[1J) or to a sentence of conditional (Penal 

Law §65.05[lJ) or unconditional (Penal Law ~65.20) discharge. A fine of 

lP to $500 may be imposed by the court. Penal Law §80.05(2). 

(c) Possession in the Fourth Degree (Class A 
Misdemeanor - Penal Law §221.15). 

Knowing and unlawful possession of more than two ounces of 

marihuana. 

[iJ Authorized Sentence 

As this crime is a Class A misdemeanor, the authorized sentence is 

the ',ame .1S for criminal possession of d controlled substJ.nc~ in the 

degree; see Section 8(1)(o1)[;J, supra. 

Cd) Possession in the Third Degree (Class E 
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Felony - Penal_Law §221.20). 

Knowing and unlawful possession of more than eight ounces of 

marihuana. 

[i] Authorized Sentence 

As this crime is a Class E felony, the punishment is the same as 

for criminal possession of a controlled sUbstance in the sixth degree; 

see Section B(l)(b)[i], supra. 

(e) Possession ~ the Second D§9ree (Class Q 
Felony ~ Penal Law 221.25). 

Knowing and unlawful possession of more than sixteen ounces of 

mari huana. 

[i] Authorized Sentence 

As this crime is a Class 0 felony, the punishment is the same as 

for criminal possession of a controlled substance in the fifth degree; 

see Section B(l)(c)[i], supra. 

(f) Possession ~ the First ~egree (Class f. 
Felony ~ Penal Law 221.30). 

Knowing and unlawful possession of more than ten pounds of mari-

hu ana. 

CiJ Authorized Sentence 

.. 

As this crime is a Class C felony, the punishment is the same as 

for criminal possession of a controlled substance in the fourth degree; 

see Section B(l)(d)[i], supra. 

(g) Aggregate Weight Standard 

The 1979 amendments to Article 220 returned the "aggregate weignt" 

standard to convictions for the possession or sale of :narilluana lftet' 

the "pur~ ,,,eight" standard had been irnpJt:!mented in i977. F')r J ,jiscu$-

sion focusing upon the difficulties with the "pure weight" formulation, 
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see People v. Pierce, 112 A.D.2d 527, 490 N.Y.S.2d 932 (3d Dept. 1985); 

People v. Houston, 72 A.D.2d 369, 424 N.Y.S.2d 726 (2d Dept. 1980); 

People v. Davis, 95 Misc.2d 1010, 408 N.Y.S.2d 748 (Dutchess Co. Ct. 

1978); see also People v. Ferguso~, 81 A.D.2d 1020, 440 N.Y.S.2d 138 (4th 

Dept. 1981) (erroneous application of aggregate weight standard when pure 

weight standard was in effect held harmless error in view of overwhelming 

evidence that defendant possessed marihuana; conviction of criminal 

possession in the fifth degree modified to unlawful possession of 

marihuana as a violation). 

C. Proof of Possession 

(1 ) I ntent and Conduct 

No one can be punished for being an addict. The United States 

Supreme Court in Robinson v. California, 370 U.S. 560, 32 S.Ct. L417 

(1962), struck down a California statute penalizing narcotics addiction 

with a sentence of imprisonment of up to ninety days, on the ground that 

the statute violated the Eighth Amendment proscription against cruel and 

unusual punishment. It would be cruel and unusual, declared the Court, 

to penalize the lIillness" of narcotics3.ddiction. Possession of a 

narcotic, however, can be penalized, since possession is an act, provided 

that the penal sanction imposed for the act of possession is accompanied 

by mens rea. The elements of the offenses involving possession of various 

3.mounts of controlled substances dre intent ("knowingly" possesslng), J.nd 

conduct (unlawfully possessing a specified amount of a controlled 

substance). A person acts IIknowingly" Ivith respect to conduct Jr ,J 

circumstance described by 3. statute defining an offense when he is aware 

that his conduct is of such nature or that such circumstance exists. 
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Penal Law §15.05(2). 

(a) Mens Rea; Knowledge 

The New York Court of Appeals in People v. Reisman, 29 N.Y.2d 278, 

285, 327 N.Y.S.2d 342, 348 (1971), cert. denied, 405 U.S. 1041 (1972), 

held: 

The crime of possessing dangerous 
drugs requires a physical or construc
tive possession with actual knowledge of 
the nature of the possessed substance ... 
Generally, possession suffices to permit 
the inference that the possessor knows 
what he possesses, especially, but not 
exclusively, if it is in his hands, on 
his person, in his vehicle, or on his 
premises [citations omittedJ. 
Knowledge, of course, may be shown 
circumstantially by conduct or directly 
by admission, or indirectly by 
contradictory statements from which 
guilt may be inferred [citations 
omittedJ. 

In Reisman, an airline employee and the California police at the Los 

Angeles airport had searched packages designated for Kennedy Airport 

addressed to one George Carlton, in care of the defendant Reisman, 

and found that the packages contained marihuana. The California police 

gave this information to the New York police who arrested the defendant 

after he signed the receipt, claimed the packages, and carried them to 

his car. The Court rejected the defendant1s contention that the People 

had failed to prove his knowledgeable possession beyond a reasonable 

doubt because proof of his transitory :nanual possession of the packages 

was as consistent with innocence as with guilt. The Court stated that 

"it is an ancient rule of inference or rebuttable presumption of fact 
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that the recent and exclusive possession of the fruits of any crime 

warrants the inference of guilt, including, when material, knowledgeable 

possession [citations omittedJ.1I .D!.:., 327 N.Y.S.2d at 348-49. The Court 

further declared that lI[iJn the case of contraband its possession is a 

crime per~, and hence the inference of guilt, that is, knowledgeable 

possession, is as strong as is the case, for instance with stolen goods 

[citations omittedJ." .D!.:., 327 N.Y.S.2d at 349. 

There is a statutory presumption, in Penal Law §220.25, with certain 

exceptions, of knowledgeable possession by occupants of an automobile in 

which a controlled substance is found, or by occupants of private rooms 

where a narcotic drug and/or narcotic preparation and/or marihuana are 

found in open view in a room under circumstances evincing an intent to 

prepare it for sale. See Section (4), infra, for further discussion of 

these statutory presumptions. However, the statutory rebuttaDie 

presumption, which shifts the burden of proof to the defendant, must be 

distinguished from the IIrebuttable presumption ll of knowledge which is 

simply an inference which the jury may draw from possession. The burden 

of proving knowl~dge beyond a reasonable doubt is on the prosecution. 

See People v. Tripp, 79 Misc.2d 583, 360 N.Y.S.2d 752 (Delaware Co. Ct. 

1974), aff'd, 46 A.D.2d 743, 360 N.Y.S.2d 1015 (3d Dept. 1974). 

In Reisman, a search of the defendant's car following his arrest 

revealed small quantities of marihuana and on his person was a personal 

check endorsed over and payable to the person who sent the package. [n 

addition, a footnote in Reisman, 327 N.Y.'5.2d <3.t 346, n.1, indicates that 

while the defendant was in custody two ~ore oackages drrived, 3ddressed 

to Carlton In care 0f the defendant, which contained 270 pounds Jf 
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marihuana. This evidence was not offered at trial even though the 

suppression court had allowed its introduction. The Court of Appeals 

did note that lI[t]he probabilities justifying the inference of knowledge 

in this case are unusually impressive. 1I rd., 327 N.Y.S.2d at 350. 

These facts and this quote were cited by the Appellate Division, 

Second Department, in People v. Patello, 41 A.D.2d 954, 344 N.Y.S.2d 33 

(2d Dept. 1973), as distinguishing Reisman from Pate110. In that case, 

the appellate court held that the defendant1s guilty knowledge had not 

been proved beyond a reasonable doubt because the evidence established 

only that the defendant had signed a receipt and acknowledged delivery of 

two packages containing hashish mailed to one Marjorie Lord, in care of 

the defendant Patella. Customs agents had discovered the hashish in the 

packages sent from India and had made arrangements for normal mail 

de 1 ivery except that ':',110 customs 1gents, ,3. posta 1 inspector, J.nd 'C)lree 

New York City police officers accompanied the mail carrier. After the 

defendant had signed the receipt and acknowledged delivery, the officers 

emerged from hiding and arrested the defendant. The defendant denied to 

the police that he had any knowledge of the contents of the packages and 

stated that he had received other packages from India on behalf of his 

acquaintance, Marjorie Lord, which he claimed contained cloth, some of 

which he exhibited to the police and agents. The Appellate Division 

found that, unlike Reisman: 

[I]n the case at bar ... the logical 
impact of the evidence failed to estaD
lish that defendant had any knowledge 
that the package contained anything but 
'J.rtifacts fY'f)Jn India. All the evidenc2 
showed is that ,jefendant received .j 

package in the course of nor'llal :nail 
delivery and signed a receipt therefor. 
Such evidence has no more probative 
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value than the evidence of the discovery 
of the hashish in the post office. (See 
Peop 1 e v. Ackerman, 2 Ill. App. 3d 903-,-
274 N.E.2d 125). 

People v. Patello, supra, 344 N.Y.S.2d at 35. 

Since the crime of unlawful possession of a controlled substance or 

marihuana is not established without proof that the defendant knowingly 

and unlawfully possessed the controlled substance or marihuana, an 

indictment was dismissed as fatally defective by a lower court in People 

v. Tripp, supra, where it only charged that the defendant IIdid possess ll 

marihuana. Since an allegation that the defendant pos~essed the mari

huana (or controlled substance) knowingly and unlawfully is essential to 

charge the offense of criminal possession of marihuana (or a controlled 

substance), the court held that this defect could not be cured by a bill 

of particulars or by amendment. However, the court gave the district 

attorney permission to resubmit the charges to the gr3nd jury. 

The determination as to whether possession is knowledgeable is a 

factual question. In People v. Gaddy, 94 A.D.2d 892, 463 N.Y.S.2d 644, 

(3d Dept. 1983) the court affirmed the defendant's drug possession con

viction despite the fact that he was absent from the apartment where the 

drugs and co-defendants were seized. Circumstantial evidence that the 

defendant exercised dominion and control over the drugs seized was suffi-

cient to support the jury's verdict. See also People v. Rodriquez, 104 

A.D.2d 832, 480 N.Y.S.2d 155 (2d Dept. 1984). In People v. Campbell, 55 

A.D.2d 688, 389 N.Y.S.2d 146 (3d Dept. 1976), the Appellate Division 

refused to reverse a conviction simply because the defendant denied 

~nowledge that the lnarihuanailds on his premises. The court i'ound that 

the jury could properly find knowledgeable possession since tile defen

dant's testimony conflicted with the arresting officer's. Simi1ar1y, in 
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People v. Martin, 52 A.D.2d 988, 383 N.Y.S.2d 425 (3d Dept. 1976), the 

Appellate Division found that the trier of the facts could properly 

convict a defendant of criminal possession of heroin where a police 

officer saw him throw glassine envelopes containing heroin to the ground, 

although the defendant denied possession. Citing People v. Reisman, 

supra, the court declared that "when a substance or object is seen in the 

hands of a defendant, it lis an elemental inference based on common 

experience' that the possessor knows what he possesses." Martin, 383 

N.Y.S.2d at 427. See People v. Cummins, 108 A.D.2d 962, 485 N.Y.S.2d 135 

(3d Dept. 1985); People v. Georgens, 107 A.D.2d 820, 484 N.Y.S.2d 657 

(2d Dept. 1985). 

However, in People v. Offunniyin, 114 A.D.2d 1049, 495 N.Y.S.2d 487 

(2d Dept. 1985), the Appellate Division reversed defendant's conviction 

because the trial court excluded ~vidence of co-defendant's flight from 

bei ng admitted. "The fact that [the co-defendant] absconded was evi dence 

tending to establish the co-defendant's guilt and thus relevant to defen

dant's defense of his lack of knowledge as to the presence of the mari

huana." li. at 1049, 495 N.Y.S.2d at 487. (Marihuana was found in suit

cases being used by co-defendant, but owned by defendant.> 

(b) Unlawful Possession 

"Unlawful" possession means possession not pursuant to a prescrip

tion in accordance with the provisions of the Public Health Law; see 

Jection A( I), supra. Nevertheless, there are exceptions to the r'equire

ment of a prescription in Public Health Law §3305. Under Public Health 

LJW i3305{1)(c), the provisions of the Public Health Law restricting ~he 

possession ana control of controlled SUbstances do not apply to temporary 

incidental possession by employees or agents of persons lawfully entitled 
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to possession or by persons whose possession is for the purpose of aiding 

public officers in performing their official duties. This exception was 

applied in People v. Stone, 80 Misc.2d 536, 364 N.Y.S.2d 739 (Sup. Ct. 

Kings Co. 1975), where the court in a non-jury trial acquitted the defen

dant of criminal possession of methadone on the ground that he had no 

criminal intent but was the ~agent~ of a lawful possessor, his common-law 

wife, within the meaning of the Public Health Law exception. The facts 

indicated that the defendant1s common-law wife, authorized to possess a 

bottle of methadone as she was enrolled in a methadone program, was 

fighting with another person in the street and dropped her bottle of 

methadone. The defendant, at her request, had picked it up and put it in 

his pocket. 

In People v. Rodriguez, 58 A.D.2d 612, 395 N.Y.S.2d 222 (2d Dept. 

1977), the Appellate Division, Second Department, held that the Jnlawiul

ness of possession of a controlled substance or marihuana is a statutory 

rebuttable presumption created by the fact of possession. That court 

further held that if there is some evidence that the possession is lawful 

under an applicable excep~ion set forth in the Public Health Law to the 

prohibition against possession, the defendant1s burden of coming forward 

with proof of lawful possession is satisfied and the People must prove 

that the possession is unlawful. Accordingly, the court found that the 

defendantls unlawful possession of methadone. was not proved beyond a 

reasonable doubt where the vials or methadone that the defendant '.'las 

charged with criminally possessing were labeled with the defendant's name 

lnd the Ilame of ,1 ;nethadone rna i ntenance f)rogr.;lIfl :Irld the der8ndan t pro

duced 1 card from that program which identified him as a registered 

patient therein. In accord, see People v. Amorosa, 55 A.D.2d 621, 389 
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N.Y.S.2d 138 (2d Dept. 1976). 

(c) Possession; Actual or Constructive 

The act of possession of a controlled substance or marihuana is the 

conduct proscribed by Penal Law Articles 220 and 221. The possession 

need not be actual; proof of constructive possession beyond a reasonable 

doubt will suffice to sustain a conviction (provided that such possession 

is knowing and unlawful; see discussion, supra). It is hornbook law that 

a person has constructive possession of a sUbstance or object where he 

exercises dominion and control over it. For example, the Appellate Divi

sion, First Department, in People v. Tirado, 47 A.D.2d 193, 366 N.Y.S,2d 

140 (1st Dept. 1975), aff1d, 38 N.Y.2d 955, 384 N.Y.S.2d 151 (1976), 

found that proof of a defendant1s constructive possession was established 

where police seized cocaine from the pockets of defendant1s bathrobe in 

defendant1s presence. They had found the robe in defendantl; apartment 

during a search pursuant to a valid warrant. Similarly, constructive 

possession was established in People v. Thomas, 42 A.D.2d 1019, 348 

N.Y.S.2d 244 (3d Dept. 1973), where the People proved that the police had 

observed the defendant emerge from an elevator on the tenth floor of the 

hotel where he resided, place a brown paper bag containing heroin in an 

ashtray, and go to his apartment. The police searched the apartment 

pursuant to a valid warrant, and seized drug paraphernalia. The Appel

late Division, Third Department, held that the fact that ~o officer was 

watching the ashtray for a Drief period after the bag was left there, was 

not a sufficient basis for a reversal of the defendantls conviction. 

The ~ppel1ate DiviSIon, First Oepartment, in People v. Bryant, SO 

A.D.2d 810, 401 N.Y.S.2d 76 (1st Dept. 197H), appeal dism1d, 44 N.Y.2d 

790, 406 N.Y.S.2d 40 (1978), found that the People had presented a prima 
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facie case of constructive possession where two police officers testified 

that (1) they saw the defendant descend a stairwell, reach to an unseen 

point under the front steps, take out a brown paper bag into which he 

transferred something and then return the bag to its place beneath the 

steps, and (2) they then approached and detained him, seizing the bag, 

which they found contained about forty glassine envelopes of heroin. The 

court found from this evidence that "knowledge and control were being 

exercised in respect of [sic] the brown paper bag. 11 Bryant, 401 N.Y.S.2d 

at 77. 

In People v. Brown, 71 A.D.2d 918, 419 N.Y.S.2d 732 (2d Dept. 1979), 

the People presented a sufficient case of constructive possession where 

police officers testified that they saw the defendant toss a white bag 

containing heroin from his car during a high speed chase and a resident 

of the neighborhood testified that he had picked up a white ~ag froln She 

street and brought it to police. 

Generally, proof of ownership and occupancy of premises where a 

controlled substance or marihuana is found is sufficient to establish 

constructive possession. See People v. West, 42 A.D.2d 635, 345 N.Y.S.2d 

186 (3d Dept. 1973), where the court held that documentary proof of a 

defendantls ownership of the premises where hashish was found in a dog

house was not necessary to sustain an indictment for possession of hash

ish. The police investigator's testimony to the grand jury that the 

defendant owned the premises where the hashish was found was legally 

sufficient evidence upon which to base an indictment. 

Evidence of constructive possession, if circumstantial, must Je 

weighed by the test applied to all circumstantial 2vidence: it must 

exclude to a moral certainty every other reasonable hypothesis but that 
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of guilt and be inconsistent with innocence. (But note People v. 

Gonzalez, 54 N.Y.2d 729, 442 N.Y.S.2d 980 [1981J, concurring opinion of 

Justice Fuchsberg to the effect that the burden of proof in a case 

involving only circumstantial evidence is the same as that in any other 

case, that is, proof beyond a reasonable doubt). In People v. Harris, 47 

A.D.2d 385, 366 N.Y.S.2d 697 (4th Dept. 1975), the court held that the 

defendant's guilt of criminal possession of heroin was not proved beyond 

a reasonable doubt where the record established that: (1) the drugs were 

concealed in an unused convertible couch and under a floor board in the 

storage space at the end of the third floor attic of a house which 

defendant occupied; (2) defendant's brother-in-law and his family of four 

children lived on the first floor; (3) defendant's mother and her four 

adult daughters and one adult granddaughter lived on the second floor; 

and, (4) all had access to the attic storage space. Similarly, People v. 

Taggert, 51 A.D.2d 863, 380 N.Y.S.2d 168 (4th Dept. 1976), held that a 

defendant could not be convicted of criminal constructive possession of 

heroin where the heroin was found in a closet outside the door of a 

bedroom shared by two of the three other persons who occupied the house 

... lith the defendant. Further, the closet was IIlocked" for all practical 

purposes, since the doorknob was missing. See also People v. Cicero, 106 

A.D.2d 901, 483 N.Y.S.2d 545 (4th Dept. 1984). 

See also People v. Rodriquez, 104 A.D.2d 832, 480 N.Y.S.2d 155 (2d 

Dept. 1984), where evide~ce that a bag containing cocaine was found in 

the same room as defendant; defendant had been partying in the room; 

1efendan thad ',;me 11 ed the con tents of the bag; ,:ind over :5500 ill CJsh lias 

found in defendant's possession, was held insufficient to establish 

beyond a reasonable doubt that defendant physically or constructively 
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possessed the cocaine. 

It is important to note that if a defendant ;s near a controlled 

substance or marihuana under circumstances which do not permit him to 

exercise dominion or control over it, he does not constructively possess 

it. Therefore the New York Court of Appeals in People v. Russell, 34 

N.Y.2d 261, 357 N.Y.S.2d 415 (1974), ruled that there was no proof of 

constructive possession where the record established only that: (1) a 

confidential informant told police that the defendant was in a certain 

area dealing in narcotics; (2) the police went there to surveil, saw the 

defendant talking to occupants of a car and saw his hand, which was empty 

at all times, make a motion; and (3) when the police went to question the 

defendant after the car had departed, in the general area on the street 

they found an envelope containing heroin. The Court reversed the defen

dant's conviction on the ground that there was no proof of the defen

dant's dominion or control over the heroin. Similarly, in People v. 

Torres, 45 A.D.2d 1042, 357 N.Y.S.2d 902 (2d Dept. 1974), the defendant 

was seated on the third or fourth step of a staircase, leading from the 

top floor of an apartment building to a roof, at the bottom of which 

another person was seated "cutting" and packaging heroin, but the heroin 

was out of the defendant's reach. Accordingly, the court found that the 

defendant's constructive possession of the heroin was not proved beyond a 

reasonable doubt. 

If all the evidence establishes that a defendant is only near 

another who possesses a controlled SUbstance or marihuana, there is no 

proof 1f constructive possession beyond a reasonable doubt. People v. 

Ortiz, _ A.D.2d , 510 i'I.Y.S.2d 908 (2d Dept. 1987); People v. 

Ballejo, 114 A.D.2d 902, 495 N.Y.S.2d 75 (2d Dept. 1985); People v. 
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Sanabria, 73 A.D.2d 696, 423 N.Y.S.2d 223 (2d Dept. 1979); People v. 

Guzman, 51 A.D.2d 1046, 381 N.Y.S.2d 286 (2d Dept. 1976); People v. 

Camacho, 47 A.D.2d 527, 362 N.Y.S.2d 578 (2d Dept. 1975). In Camacho, 

the Appellate Division, Second Department, reversed a defendant's convic

tion for criminal possession of heroin where defendant's companion stand

ing approximately ten feet from the defendant, dropped a bag containing 

heroin when police officers, who suspected the two of an attempted 

burglary, approached and asked them to identify themselves. The court 

applied the circumstantial evidence test and found that the defendant's 

"acts were as consonant with innocence as with guilt ...• " ~, 362 

N.Y.S.2d at 580. Subsequently in Guzman the Appellate Division, Second 

Department, held that the evidence was insufficient to sustain the defen

dant's conviction for criminal possession of marihuana where the record 

established that: (1) defendant and his codefendant, were illegally 

inside a bungalow standing a foot or two from a table on which there were 

two locked suitcases; (2) the police unlocked one suitcase with a key 

taken from a key-chain belonging to the codefendant and found marihuana 

inside; (3) the codefendant had heroin and cocaine on his person; and (4) 

the defendant had no physical possession of any marihuana or cont~~lled 

substance. The court found that "ChJere there was a failure of proof as 

to appellant's control or possession of the drugs. He was merely present 

in the room when the marihuana was found in a locked suitcase. The co

defendant had control of the drugs by virtue of his possession of the key 

to that locked suitcase .... " People v. Guzman, supra, 381 N.Y.S.2d .'it 

286. [n Sanabria, the defendant answered the door to her ~partmenc 

admitting the undercover agent in For the purpose of the sale. She was 

present during the sale and there was evidence that she had received a 

$100 tip from buyers For her role in the transaction. However, the 
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the Second Department found that this was insufficient to establish that 

defendant was in constructive possession of the contraband. People v. 

Sanabria, supra, 423 N.Y.S.2d at 224. 

Compare People v. Holmes, 104 A.D.2d 1049, 480 N.Y.S.2d 956 (2d 

Dept. 1984), where defendant was present at the scene of a drug sale and 

vouched for the quality of the drugs sold, leading to an inference that 

he had some interest in the transaction and some dominion over the 

contraband. The Appellate Division, Second Department, held that the 

jury's conclusion that defendant had joint dominion and control over 

the contraband was not against the weight of the evidence. Id., 480 

N.Y.S.2d at 957. 

The Appellate Division, First Department, in People v. Robertson, 

61 A.D.2d 600, 403 N.Y.S.2d 234 (1st Dept. 1978), aff'd, 48 N.Y.2d 993, 

425 N.Y.S.2d 545 (1980), affirmed the defendant's conviction for criminal 

possession of a controlled substance in the first degree and criminally 

using drug paraphernalia in the second degree, holding that the circum

stantial evidence presented by the People IIconclusively linkCed] defen-

dant with the exercise of dominion and control over the apartment and as 

such justifies the jury's finding that defendant had constructive posses

sion of the drugs discovered therein.1I li., 403 N.Y.S.2d at 240. In 

Robertson, a landlord, investigating an apartment on the complaint of 

neighbors, found drugs and drug paraphernalia therein, and reported this 

fact to police, who staked it out and awaited the occupant's return. 

Defendant entered the secured premises and 
evinced familiarity with the surroundings by 
immediately turning on the lights and 
~xpressing verbal lnd facial surprise upon 
~eeing the cig~rette ashes deposited by the 
officers in the sink in the kitchen. He 
possessed the keys to the apartment, the rent 
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receipts and a business card from the realty 
agent who rented the dwelling. The business 
card had inscribed on it the name and address 
of the landlord and a mailing address for the 
rent. The real estate agent's files list 
"Roosevelt Anderson's" address as the same 
given by the defendant when his pedigree was 
taken by the police. The dwelling was 
virtually devoid of furniture. A business 
record of Osborne Realty bears a phone number 
and the legend - "Ask for J.J." Defendant's 
companion, Jeffrey Jones, admitted that he 
was referred to by the nickname "J.J.". 

rd., 403 N.Y.S.2d at 237. 

See also People v. Hines, 62 A.D.2d 1067, 403 N.Y.S.2d 795 (3d Dept. 

1978), where the court found sufficient proof of constructive possession 

as the evidence established that although the room was not registered to 

the defendant, he possessed a key, he kept clothing there, and his 

fingerprints were on the packages of heroin found there. Similarly, see 

People v. Torres, 68 N.Y.2d 677, 505 N.Y.S.2d 595 (1986); People v. 

Lopez, 112 A.D.2d 739, 492 N.Y.S.2d 234 (4th Dept. 1985). 

A defendant cannot be convicted of criminal possession of a 

controlled substance or ~arihuana where he simply agrees to supply under

cover police officers with the drugs, and accepts money but delivery is 

made by a third party, although he can be convicted of criminal sale. 

People v. Dilan, 58 A.O.2d 655, 396 N.Y.S.2d 65 (2d Dept. 1977). For a 

discussion of the requisite intent and conduct involved in a criminal 

sale and the defenses of agency and entrapment, see Sections Eel) and 

(2), infra. It should be noted that the defense of agency to 1 charge of 

criminal sale of a controlled substance or marihuana is no defense to a 

charge of Dossession of the drug; see discussion in Section E(2)lal 5 .• 

infra. 

When a defendant is chargee with criminal possession of a controlled 

substance with intent to sell it. the trial court may properly allow a 
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prosecution witness to testify to sales of controlled substances by the 

defendant preceding his arrest on the possession charge, since this 

testimony is relevant and material on the question of intent to sell. 

People v. Duncan, 57 A.D.2d 638, 393 N.Y.S.2d 219 (3d Dept. 1977). 

(2) Chain of Custody 

One of the problems which sometimes arises in the prosecution of 

drug cases involves the presentation and identification of the evidence. 

There is a "chain of custody" rule, governing the admissibility of items 

of evidence which are not patently identifiable or are capable of being 

replaced or altered. Before such an item can be admitted into evidence, 

the prosecution must call all persons who had custody of that item after 

it was seized to testify to its custody and unchanged condition. People 

v. Connelly, 35 N.Y.2d 171,359 N.Y.S.2d 266 (1974); People v. Heiss, 113 

A.D.2d 953, 493 N.V.S.2d 850 (2d Dept. 1985); People v. Deacon, 78 A.D.2d 

554, 432 N.Y.S.2d 18 (2d Dept. 1980). Since controlled substances and 

marihuana are, almost invariably, not patently identifiable and are 

capable of being replaced or altered, the prosecution is generally 

required to establish the "chain of custody.,11 See People v. Bennett, 47 

A.D.2d 322, 366 N.Y.S.2d 639 (1st Dept. 1975), where the defense per-

suaded the court to reverse the defendant's conviction because the chain 

of custody had been broken.* Accord People v. Gamble, 94 A.D.2d 960, 

464 N.Y.S.2d 93 (4th Dept. 1983) (prosecution's failure to establish 

* The court in Bennett first reversed defendant's conviction on the 
authority of People v. Ingle, 36 N.Y.2d 413, 369 N.Y.S.2d 67 (~975), 
on the ground that the stop of the car for a license and regi~tra
tion check was arbitrary. The court in Bennett 31so reversed on the 
1round that the record before it established that the chain of 
sustody had been broken because the prosecution failed to call the 
Dolice officer who had driven the defendant's car to the police 
station where it was searched. 
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chain of custody was fatal to defendant1s conviction). In Peopl~ v. 

Bennett, supra, the defendant was arrested for possession of one burning 

marihuana cigarette while he was driving. The defendant was handcuffed 

and driven in a police car to the station house while another officer, 

whose name was never entered in the arresting officer1s memo book and 

whom the prosecution never called, drove the defendant1s car to the 

police station, where it was searched. 

Allegedly, more marihuana was found. The court in Bennett stated: 

The testimony of this officer [who 
drove the defendant1s car to the 
station] was a necessary link and the 
failure to produce him broke the chain 
of custody. The People failed to show 
that the defendants were in the vehicle 
at the time the substance was found or 
that the vehicle1s contents were 
substantially unchanged from the time 
defendants occupied it Yntil the 
sUbsequent search at the station house. 

rd., 366 N.Y.S.2d at 643-644. 

Sometimes, defense attorneys have challenged the adequacy of the 

preservation and the accuracy of identification of drug evidence based on 

weight loss during the period from the time the drugs were seized until 

their introduction at the trial. It should be noted that such a 

challenge did not prevail in People v. Julian, 50 A.D.2d 760, 376 

N.Y.S.2d 174 (1st Dept. 1975), aff1d, 41 N.Y.2d 340, 392 N.Y.S.2d 610 

(1977). The Appellate Oivision, First Department, ruled that a ten 

percent ~eight loss in marihuana seized Froln the defendant in 1970 and 

stored by police in two suitcases Yntil his trial in 1973 was not 3 basis 

for finding 1 break in the shain af custody. 4n expert had testified 

that 1 10 or 15 percent ~eight loss from dehydration was possible over 

such a period of time, there was no evidence that the seals to the 
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suitcases had been tampered with, and there was no testimony regarding 

any inconsistent or inexplicable notations on the seals. The court 

noted: 

We must keep in mind that analysis of a 
chain of custody must be kept within reason
able limits. If for exampie an exhibit is 
mailed, its identification by each postal 
employee handling the item cannot be consid
ered as a necessary link in that chain 
(People v. Jamison) 29 A.D.2d 973, 289 
N.Y.S.2d 299). Similarly, in the case at 
bar, the chain of police custody was 
adequately proven by testimony as to its 
deposit in the police laboratories and the 
office of the property clerk (People v. 
Malone, 14 N.Y.2d 8, 247 N.Y.S.2d 641, 197 
N.E.2d 189). 

~, 376 N.Y.S.2d at 175. 

The defendant in Julian contended in the Court of Appeals that the 

chain Jf custody had been broken because sometime between March 4, i970, 

and February 7, 1973, the drugs were transferred by an unknown individual 

from the property clerk's safe to the chemical laboratory. The Court of 

Appeals rejected this argument, holding that chain of custody is only one 

way to establish the identity of a fungible item, and that failure to 

establish a chain of custody may ~e excused where the circumstances 

provide reasonable assurances of the identity and unchanged condition of 

the evidence. The Court held that the proof in Julian amply demonstrated 

that these were the same drugs since, throughout the period of police 

custody, the drugs seized were stored in the same suitcases into which 

they had been initially placed, as established by the identification 

seals. The Court found that therefore the gap in the chain of custody 

was adequately bridged. Similarly, in People v. Piazza, 121 A.D.2d 573, 

503 N.Y.S.2d 623 (2d Dept. 1986), it was held that the prosecutor need 

not produce each physical custodian as a witness where lithe circumstances 
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provide reasonable assurances of identification and unchanged condition 

and it would be impossible or an unreasonable requirement" to produce 

each witness. 

(3) Identification of Evidence 

An attack on marihuana evidence was rejected as frivolous in People 

v. Gilmour, 78 Misc.2d 383, 354 N.Y.S.2d 52 (N.Y.C. Crim. Ct. Queens Co. 

1974), where the defense contended there was a failure to connect the 

evidence with the crime. Three envelopes containing equal amounts of 

marihuana were confiscated, and the People could not identify which two 

of the three were the envelopes that the defendant was charged with 

criminally possessing and which one of the three was the subject of the 

alleged criminal sale. The court quoted a treatise entitled "Geometry 

for the Practical Man" to support its reasons for denying the defendant's 

motion to dismiss the complaint and holding the defendant for ~he grand 

jury: 

Euclidean mathematics contains a 
number of general postulates -- state
ments which are admitted to be true 
without the need for proof, such as 
is required to demonstrate the validity 
of a theorem. 

Among such postulates is one fre
quently referred to as the postulate 
of equality. It states: "Things which 
are equal to the same thing or to equal 
things are equal to each other." 

Another postulate is the substitu
tion postulate - "In any mathematical 
operation any thing may be substituted 
In the place of its equal." (Geometry 
for the Practical Man, by J. E. 
Thompson, 3rd ed. New York, 1962). 
These formulas are not limited to 
mathematics. Their self-evident logic 
is applicable to ocher fields of 
knowledge - law for example .... 

[T]he inability of the Peopl~ls 
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witnesses to identify precisely the 
envelope which was the subject of the 
alleged sale might compel dismissal, if 
its contents differed from the contents 
of the other two envelopes, either as to 
the nature of the substance or where 
weight of the contents had a significant 
bearing on the degree of the crime. 

But neither of these considerations 
are involved here. 

* * * 
In summary, the contents of all 

three envelopes meet the requirements 
governing admissibility of real evidence 
stated in 1 Bender's New York Evidence, 
806 -- they are relevant to the issue 
and they are substantially in the same 
condition in material respects as at the 
time or event to which they relate. As 
to the remaining requirement, that of 
identification, logic as embodied in the 
postulates of identity and substitution, 
satisfies that test and compels admissi
bility of the exhibits. 

~, 354 ~.Y.S.2d at 57. 

See also People v. Hentschel, 80 A.D.2d 943, 438 N.Y.S.2d 32 (3d 

Dept. 1981), aff'd, 54 N.Y.2d 740, 442 N.Y.S.2d 995 (1981) (the existence 

of the marihuana was adequately established by the chemist's report, 

although the drug itself had been inadvertently destroyed); People v. 

Dezimm, 112 i~isc.2d 753,447 N.Y.S.2d 585 (Tompkins Co. Ct. 1981), aff'd, 

102 A.D.2d 633, 479 N.Y.S.2d 859 (3d Dept. 1984) (People's failure to 

preserve chemist's test graphs was not reversible error since the 

substance itself was available for anil,lysis). But see People v. 

Wagstaff, 107 A.D.2d 877, 484 N.Y.S.2d 264 (3d Dept. 1985), where 

marihuana was inadvertently destroyed before the defendants were indicted 

or ;lad the ,)pportunity to t(~st the substdnce, the Appellate Oivision held 

that the County Court flad properly 9ranted defendants' motion to suppress 

the chemist's report. Yet, the Second Department, in People v. 
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Henderson, 123 A.D.2d 883, 507 N.Y.S.2d 662 (2d Dept. 1986), held that 

defendant was not prejudiced when evidence was destroyed prior to trial. 

The court found that the assistant district attorney had sufficiently 

explained the circumstances of the destruction, that defense counsel 

conceded that the destruction was not in bad faith, and that while the 

one month earlier defense had moved for an inspection but counsel had 

made no attempt to analyze it. Further, the chemist's tests showed the 

substance was heroin, and at trial the defense never disputed that the 

substance was heroin; indeed, a defense witness testified that the 

substance was heroin. 

There was insufficient evidence as a matter of law to convict 

defendant of criminal possession in the second and third degree where the 

only evidence seized were test tubes containing cocaine residue and 

#eighing scales. People v. Fleary, 35 A.D.2d 742, 445 ~.Y.S.2d a05 (21 

Dept. 1981). 

(4) Presumptions 

Penal Law §220.25 provides two statutory presumptions designed to 

aid the prosecution of persons possessing controlled substances in cars, 

or persons involved in preparing drugs for unlawful sale (participants 

in a narcotics "mill"): 

(1) The presence of a controlled substance in an automobile 

other than a public bus is prAsumptive evidence of ~nowjng 

possession by every person in the automobile at the time 

the substance was f.)und; exceRt the preswnpt ion does not 

3pply: 

(a) to a cabdriver operating the automobile in the course 

of his business, or 
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(b) to any person lawfully possessing such substance if 

he is not under duress and the sUbstance is in the 

same container as it was when he received it; or 

(c) when the controlled sUbstance is concealed on the 

person of one of the occupants. 

(2) The narcotics "mill" presumption, under which the presence 

of ~ narcotic drug, narcotic preparation, or marihuana in 

open view in a room other than a public place under 

circumstances evincing an intent to unlawfully mix, 

compound, package, or otherwise prepare for sale such 

controlled sUbstance is presumptive evidence of knowing 

possession thereof by each and every person in close 

proximity to such controlled substance at the time such 

controlled substance wa$ fa~nd; except that ~ucn 

presumption does not apply to any such persons if: 

(a) one of them has lawful possession, is not under 

duress, and the controlled substance is in the same 

container in which it was when such person obtained 

lawful possession of it; or 

(b) one of them has the controlled substance on his 

person. 

Tile reference to marihuana in Penal Law §220.25(2) was not deleted 

by the Marihuana Reform Act of 1977 (Article 221). The presumption, 

therefore, still applies to marihuana, but of course the offenses 

proscribing possession 'Jf specifiet1.1mounts of Inarihuana Jnd providing 

for lighter penalties are now set forth in new Article 121, discussed in 

Section B(2), supra. 
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(a) The Automobile Possession Presumption 

In 1975, the New York Court of Appeals in People v. Leyva, 38 N.Y.2d 

160, 379 N.Y.S.2d 30 (1975), held that the statutory presumption in Penal 

Law §220.25(1) did not unconstitutionally shift the burden of proof to 

the defendant. The Court ruled that the statutory presumption merely 

permits a highly prob~ble factual inference to be drawn by the trier of 

fact from facts which the prosecution is required to prove beyond a 

reasonable doubt before the presumption applies. The court found that 

the statutory presumption in Penal Law §220.25 satisfied the test of 

constitutionality applied to such statutes by the United States Supreme 

Court. There;s "'substantial assurance that the presumed fact is more 

likely than not to flow from the proved fact on which it is made to 

depend. (Leary v. United States, 395 'J.S. 6, 36; 89 S.Ct. 153~, ~548; 1,) 

L.Ed.2d 57; see also Turner v. United States, 396 U.S. 398, 407, 90 S.Ct. 

642,24 L.Ed.2d 610).'" .!E.., 379 N.Y.S.2d at 43. The Court further 

found that this statutory presumption met the even higher standard of 

rational connection required by the New York Court of Appeals in People 

v. McCaleb, 25 N.Y.2d 394, 404, 306 N.Y.S.2d 889, 897 (1969), in that 

the connection assured lila reasonably high degree of probability' that 

the presumed fact follows from those proved directly [citations 

omittedJ." People v. Leyva, supra, 379 N.Y.S.2d at 35. 

In leyva, a police informer gave information to police officers 

which led to the arrest of defendants low, Garcia, and Leyva in an auto

mobile with a quantity of cocaine in an evelope under the front seat. 

The defendants were convicted of ~riminal possession aft~r a joint jury 

trial. Defendant Low had testified that he was in the car by accident, 
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claiming that he had come from Florida in a friend's car, had met an 

acquaintance in New York who agreed to loan Low his car if he would 

drive two strangers, Garcia and Leyva, to Brooklyn. Low testified that 

he knew nothing about the cocaine. Defendants Leyva and Garcia put in no 

evidence. On appeal, all three defendants, besides attacking the 

constitutionality of the presumption and the trial court's charge there

on, contended that the facts in their case should have operated to rebut 

the presumption as a matter of law. Defendant Low claimed that his 

testimony conclusively rebutted the presumption and defendants Garcia and 

Leyva claimed that inconsistencies in police testimony rebutted the 

presumption in their case. The New York Court of Appeals, after reject

ing the argument that the statutory presumption shifted the burden of 

proof and was therefore unconstitutional (see discussion, supra), found 

that the trial court's charge ',vas proper since it "r:onveyed the "equis.tc 

permissiveness with respect to the use of a presumption .... " ~, 379 

N.Y.S.2d at 39, The Court ruled that the jury could properly find that 

the evidence did not rebut the inference that it could draw from the 

presence of the defendants in a car with cocaine, noting that it was 

reasonable for the jury to disbelieve defendant Low's testimony that he 

would make a long trip out of his way for total strangers and that this 

mere acquaintance, who had concealed cocaine in his car, would then 

entrust the car to Low. See also People v. Hunt, 116 A.O.2d .'312, 497 

N.Y.S.2d 194 (3d Oept. 1986). 

In Lopez for and on behalf of Carmen Garcia* v. Curry, 583 F.2 

1188 (2d eir. :978), the United States Court 0f Appeals for the Second 

* Carmen Garcia was the defendant Garcia in Leyva. 
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Circuit upheld the constitutionality of Penal Law §220.25(1) which 

provides for the presumption that controlled substances found in an 

automobile are knowingly possessed. The appellate panel rejected the 

finding by the United States District Court for the Southern District of 

New York that the statute was unconstitutional on its face. However, the 

Court of Appeals affirmed the District Court's grant of a writ of habeas 

corpus. It found that the trial judge's charge to the jury that mere 

proof of possession in the automobile established knowledge which the 

defendants could rebut, impermissibly shifted the burden of proof to the 

defendants, violating due process. See also Cederbaums v. Harris, 473 

F.Supp. 1238 (S.D.N.Y. 1979). 

New York courts have stated that the presumption is merely a permis

sive inference and not one which the jury is required to draw. See 

People v. Jenkins, 55 A.D.2d 657, 390 N.Y.S.2d 135 (2d Dept. 1976), ','!here 

the Appellate Division found proper the instruction of the trial court 

which so charged. See also People v. Williams, 93 A.D.2d 948, 463 

N.Y.S.2d 64 (3d Dept. 1983); People v. Roque, 108 Misc.2d 965, 437 

N.Y.S.2d 527 (Sup. Ct. N.Y. Co. 1981). 

Applying one of the three statutory exceptions, the trial court in 

People v. Dingle, 70 Misc.2d 840, 335 N.Y.S.2d 233 (Sup. Ct. N.Y. Co. 

1972), held that there was insufficient evidence to hold defendant Early 

for the Grand Jury on charges of criminally possessing a controlled 

substanc~ in an automobile because the controlled substance was concealed 

n the person of another occupant of the automobile, codefendant Dingle. 

Further, where.l defendant driver testifies that the drugs, seized from.1 

dark bag belonging to a passenger, were brought into his car without his 

knowledge, a factual issue has been raised which requires the court to 
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give the requested jury instruction on the concealment exception under 

Penal Law §220.25(1)(c). People v. Goodhope, 79 A.D.2d 957, 435 N.Y.S.2d 

10 (1st Dept. 1981). 

[iJ Defendant's Presence in Automobile 

In People v. Bennett, supra, the Appellate Division held that the 

presumption in Penal Law §220.25(1) did not apply to marihuana found in 

a defendant's car, which was searched at the police station, because the 

defendant had been removed from the car after he was arrested but before 

the marihuana was discovered. The court ruled that the presumption only 

applies when a person is in the car at the time the controlled substance 

is found. This rule was also applied in Robey v. State, 76 Misc.2d 1032, 

351 N.Y.S.2d 788 (N.Y. Ct. of Claims 1973), aff'd, 46 A.D.2d 1015,363 

N.Y.S.2d 319 (3d Dept. 1973), a civil suit for damages for false arrest, 

IIhere the amphetamines' allegedly seized from the unlocked giove 

compartment of plaintiffs' unlocked van were seized by police while 

plaintiffs were on a beach more than one hundred yards away. Even though 

plaintiffs had admitted to police that they had been in the van, the 

court in Robey held that the presumption was inapplicable since 

plaintiffs' admission did not place them in the van at the time the 

contraband was found. 

[iiJ Instructions to the Jury 

In People v. Sears, 86 A.D.2d 379, 447 N.Y.S.2d 289 (2d Dept. 1982), 

the trial court judge improperly charged the jury that the ~presence of 3 

controlled substance in a car is presumptive evidence of knowing posses

;ion thereof by ~dch 1nd ~very person in the ~ar it the tlme such con

trolled substance was found and that this presumption is overcome only 

when defendant produces substantial evidence to the contrary.~ This 
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charge had the effect of shifting the burden of proof to the defendant 

because it did not clarify that the defendant had no burden to come for

ward with any evidence in order for the jury to reject the presumption. 

(b) The Narcotics Mill Presumption 

[iJ Constitutionality 

The constitutionality of the narcotics "mill" presumption in Penal 

Law §220.25(2) was attacked in People v. Caban, 90 Misc.2d 43, 393 

N.Y.S.2d 303 (Sup. Ct. Kings Co. 1977). Police officers, investigating a 

burglary in an apartment building hallway, came upon an apartment, the 

door of which was ajar, revealing three people seated around a kitchen 

table on which was spread heroin, dilutants, and packaging materials. 

The apartment was rented and occupied by the Suarez family. The 

twenty-one-year-old son, defendant Hector Suarez, was arrested by police 

in the foyer, ariout twelve to thirteen feet from the kitchen. Defendant 

Maria Caban, a sixteenyear-old girl, not a member of the Suarez family 

but a resident at the Suarez apartment, was arrested in a doorway between 

the living room and the bedroom, approximately ten to twelve feet from 

the kitchen. Both defendants contended that: (1) Penal Law §220.25(2) 

was unconstitutional because there was no rational connection between the 

facts to be proved and the one to be inferred by the operation of the 

presumption; and (2) they were not in the same room with the narcotics 

and therefore they were not in "close proximity" to them so the 

presumption was inapplicable. The court rejected both contentions. 

First upholding the constitutionality of the presumption in Penal Law 

j220.25(2), the court stated there was a reasonably high degree of 

probability that the pr~sumed fact followed from those proved direc~Jy. 

The court then declared that Penal Law §220.25(2) was certainly 
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constitutional in light of the fact that the automobile possession 

presumption in Penal Law §220.25(1) had recently been upheld by the New 

York Court of Appeals in People v. Leyva, supra. Citing Leyva, the court 

stated that "few wou 1 d argue that knowi ng possess i on of a contro 11 ed 

substance concealed in an automobile is more likely than knowing 

possession of a controlled substance in open view in a non-public room. II 

People v. Caban, supra, 393 N.Y.S.2d at 305. The court rejected the 

defendants' second argument, that the presumption was inapplicable to 

them because they were not found in the very same room where the 

narcotics were in open view. The court cited the application of the 

narcotics "mill" presumption by the New York Court of Appeals in People 

v. Daniels, 37 N.Y.2d 624, 376 N.Y.S.2d 436 (1975), where three 

defendants were arrested leaving an apartment in which narcotics were 

present in open view and two defendants were arrested in other rooms in 

the apartment, one of whom was undressed in bed. However, in Caban, the 

court set aside the verdict against defendant Maria Caban, holding that 

in her case the distance from the contraband, coupled with the fact that 

she was only sixteen years old and had only recently taken up residence 

in the Suarez apartment, rebutted the presumption that she knowingly 

exercised any dominion and control over the narcotics. Defendant Hector 

Suarez's motion to set aside the verdict against him was denfed on the 

ground that he was a mature member of the family that occupied the 

apartment and his approval must have been given for the conspicuous 

preparation of narcotics for sale in that apartment. 

~imildrly, in People v. I_opez, 85 A.D.2d 568, 445 N.Y.S.~d ;02 \ 1st 

Dept. 1981), the appellate court reversed defendant's conviction for 
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criminal possession of a controlled substance in the first degree and 

dismissed the indictment, since defendant proved beyond a reasonable 

doubt that he was a temporary guest on the "narcotics mil". premises, 

although he admitted that he was there to buy $10.00 worth of cocaine. 

See also People v. Casanova, 117 A.D.2d 742, 498 N.Y.S.2d 471 (2d Dept. 

1986). But see People v. Staley, 123 A.D.2d 407, 506 N.Y.S.2d 469 (2d 

Dept. 1986) where the court found the presumption applicable to defen

dants caught leaving the room where drugs were present even when the 

drugs were not in a state of being procesed or packaged. 

[ii] Scope of Narcotics 
Mill Presumption 

Narcotics seen in "open view in a room" does not include a plastic 

bag of cocaine, seen on the outside sill of a paneless window, behind 

the oottom wooaen frame of that window, hidden from ordinary sight, out 

allegedly observed by the police officer conducting the search from two 

feet away. People v. Diaz, 108 Misc.2d 213, 437 N.Y.S.2d 253 (Sup. Ct. 

N. Y. Co. 1981). 

[iii] Narcotics Mill Presumption 
May Be Applied to 

Corroborate Accomplice Testimony 

The "narcotics mill" presumption in Penal Law §220.25(2) was held 

sufficient to corroborate accomplice testimony in Peo~le v. Daniels, 

supra. James, one of the defendants in Daniels who was arrested leaving 

the apartment where the narcotics were present in open view, pleddea 

guilty and testified for the prosecution. The New York Court af Appeals, 

-3.fter upho ld i ng the defendants I cony i ct ions ')n the 'jrQunds that ~he 

application of the statutory presumption was sufficient to corrooorate 

the accomp 1 ice James I tes t imony, also he 1 d that the presence of the 
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defendants in the apartment with the drugs was sufficient to corroborate 

James l testimony even without the application of the presumption. 

~ee also People v. Donovan, 59 N.Y.2d 834, 464 N.Y.S.2d 745 (1983), 

(corroborative testimony of accomplice sufficient for jury considera-

t i on). 

[ivJ Instructions to the Jury 

The Appellate Division, Second Department, in People v. Lopez, 59 

A.D.2d 767, 398 N.Y.S.2d 71a (2d Dept. 1977), found no reversible error 

in the trial court1s lIunfortunate ll statement during the charge that the 

narcotics IImil,.. presumption was rebuttable and permissive, and that 

Iithere are I situations when it is not necessary for the People to prove 

knowing and unlawful possession. 11I Id. 398 N.Y.S.2d at 720. The court 

so held because (1) the trial court had stated to the jury that the 

"narcotics millll presumption was not one which they 'Here requirea ::;0 

draw; (2) the trial court had charged twice on the presumption of inno

cence; and (3) there was overwhelming proof of defendant1s guilt. 

D. Degrees of Sale Offenses 

( a) 

(1) Controlled Substances 

Sale in the Fifth Degr§e (Class D 
--r:'"eTOny.:: Penal law 220.31 ). -

Knowingly and unlawfully selling a controlled substance. 

[iJ Authorized Sentence 

As this offense is a Class 0 Felony, the authorized punishment is 

the same as that for criminal possession in the fifth degree; see Section 

d(1)(c)[iJ, supr'l. 

(b) Sale in the Fourth Degree (Class C 
--FeTOny :. Penal law §220.34)' 

Knowingly and unlawfully selling: 

531 



54 

1. a narcotic preparation; 

2. ten ounces or more of a dangerous depressant or two pounds 

or more of a depressant; 

3. concentrated cannabis (hashish); 

4. methadone; 

5. 500 milligrams or more of phencyclidine (llangel dustll); 

6. any amount of phencyclidine and has previously been 

convicted of an offense defined in this article or the 

att~~pt or conspiracy to commit any such offense; or 

7. a controlled substance in violation of P.L. §220.31 of 

this chapter to a person less than 19 years old, when such 

sale takes place upon school grounds. 

[i] Authorized Sentence 

The punishment for this Class C felony is that authorized for the 

Class C felony of criminal possession in the fourth degree; see Section 

8(1)(d)[i], supra. 

(c) Sale in the Third Degree (Class B 
Felony - Penal Law §220.39). 

Knowingly and unlawfully selling: 

1. a narcotic drug; 

2. a stimulant, hallucinogen, hallucinogenic sUbstance or LSD 

and by a person who has previously been convicted of any 

controlled substance offense or of an attempt or J 

conspiracy to commit any controlled substance offense; 

3. one gram or more of a stimulant; 

4. one milligram or more of LSD; 

5. twenty-five milligrams or more of.~ '~-ilh('inJgefl~ 
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6. one gram or more of a hallucinogenic substance; 

7. a sUbstance of an aggregate weight of 1/8 ounce or more 

containing methamphetamine ("Speed ll
); 

8. 250 milligrams or more of phencyclidine ("Angel Dust"); 

9. a narcotic preparation to a person less than twenty-one 

years old. 

It should be noted that under Penal Law §15.20(3) it is no defense 

to a prosecution of a crime in which the age of a child is an element 

that the defendant did not know the age of the child or believed that it 

was greater than the age statutorily specified. 

[i] Authorized Sentence 

The punishment for this Class 8 felony is the same as that author-

ized for the Class 8 felony of criminal possession in the third degree; 

see Section 8(1)(e)[;J, supra. 

(d) Sale in the Second Degree (Class A-II 
Felony - Penal Law §220.41). 

Knowingly and unlawfully selling: 

1. a substance of an aggregate weight of one-half ounce or 

more containing a narcotic drug; 

2. a substance of an aggregate weight of one-haif ounce or 

more containing methamphetamine; 

3. five grams or more of a stimulant; 

!lo five milligrams t)r more ')f LSD; 

5. 125 mi 11 igrams or Inore of a hallucinogen; 

6. five grams or more of a hallucinogenic substance; Jr 

7. 360 milligrams or more of methadone. 

[iJ Authorized Sentence 

The punishment For this Class A-lI felony is the same as that 
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authorized for the Class A-II felony of criminal possession in the second 

degree; see Section 8(1)(f)[iJ, supra. 

(e) Sale in the First Degree (Class A-I 
Felony - Penal Law §220.43) 

Knowingly and unlawfully selling: 

1. a substance of an aggregate weight of two ounces or more 

containing a narcotic drug; or 

2. 2,880 milligrams or more of methadone. 

[iJ Authorized Sentence 

The authorized punishment for this Class A-I felony is the same as 

that authorized for the Class A-I felony of criminal possession in the 

first degree; see Section 8(1)(e)[iJ, supra. 

(f) Constitutional Challenges to Prior 
Sentences Under IIRockefeller Drug Laws" 

Unsuccessful 

The constitutionality of the stringent penalties formerly imposed 

by Article 220 for criminal sale and possession of controlled substances 

was upheld in People v. Broadie, supra. The Court rejected the argument 

that the imposition of a sentence with a maximum term of life imprison-

ment was grossly disproportionate to the offenses of Iistreetli sales of 

heroin and cocaine and possession of a large quantity of cocaine. It 

found no violation of the Eighth Amendment prohibition against cruel and 

unusual punishment, made applicable to the states through the due pro-

cess clause of the Fourteenth Amendment; see discussion in Section 

8(1), supra. The Court held that, based on sociological 5tudil:~s, the 

punishments imposed were not grossly disproportionate to the Jffense of 

~rug trafficking: 

Summarizing the various factors and 
comparisons pertinent to gross dispro-
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portionality, the Legislature could 
reasonably conclude that drug traffick
ing was a grave offense; that the defen
dants, as sellers, posed a serious 
threat to society; and that the sentenc
ing statutes, though severe and inflex
ible, would serve, at least, to isolate 
and deter. Compared both lIinternally, II 

to punishments for other crimes under 
the Penal Law, and lIexternally, II to 
punishments imposed elsewhere for the 
same or similar offenses, the narcotics 
laws are relatively severe, but not 
irrationally so, given the epidemic 
dimensions of the problem. 

~, 371 N.Y.S.2d at 480-481. 

The District Court for the Southern District of New York had ruled 

that the former authorization in Article 220 of mandatory maximum 

sentences of imprisonment for life for sale of an individual IIdose ll of 

cocaine and for possession of three and three-eighths ounces of cocaine 

violated ~he Eighth Amendment prohibit~on against :ruel and ~nusual 

punishment but the Court of Appeals for the Second Circuit reversed this 

decision. Carmona v. Ward, 576 F.2d 405 (2d Cir. 1978), reversing 436 

F.Supp. 1153 (S.D.N.Y. 1977), also discussed in Section B(l), supra. 

The Court of Appeals stated that the District Court should have 

considered the fact that petitioners were eligible for parole at the 

expiration of their mandatory minimum terms in assessing whether their 

sentences were disproportionate. The court found that 

[TJhe purposes of the Drug Law of 1973 
were isolation and deterrence, rehabili
tation having failed. The law was 
enacted after thorough study and inves
tigation. Orug trafficking and its 
attendant evils posed an imminent threat 
to the community ~hich the legislature 
could reasonably consider to be compar
able to 0r of greater import than arson, 
kidnapping, manslaughter, or rape. We 
cannot sensibly characterize that deter
mination as arbitrary or irrational. It 
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is also conceded that New York punishes 
drug trafficking more harshly than other 
jurisdictions ...• If the punishment 
must fit the crime, the legislature must 
look at the crime as found in its own 
borders and the action of the states 
faced with drug problems of lesser 
magnitude are of little relevance. 

Prior to the decision of the Second Circuit in Carmona, the New York 

courts refused to follow the decision of the District Court; see 

discussion in Section B(l), supra. 

The constitutionality of the sentences formerly imposed by Article 

220 for drug sales has also been upheld in People v. Robinson, 73 A.D.2d 

954, 424 N.Y.S.2d 13 (2d Dept. 1980); People v. Foggie, 57 A.D.2d 964, 

395 N.Y.S.2d 68 (2d Dept. 1977); People v. Lynch, 50 A.D.2d 948, 375 

N.Y.S.2d 665 (3d Dept. 1975); People v. Venable, 46 A.D.2d 73, 361 

N.Y.S.2d 398 (3d Dept. 1974), aff1d sub nom. People v. Broadie, 5upra; 

People v. Demers, 42 A.D.2d 634, 345 N.Y.S.2d 184 (3d Dept. 1973); People 

v. Ellison, 78 Misc.2d 652, 357 N.Y.S.2d 773 (Sup. Ct. Westchester Co. 

1974). 

(g) Limitations on Plea Bargaining 

The limitations on plea bargaining for the Class A-I and Class A-II 

controlled substances possession offenses, discussed in Section B(l), 

supra, apply to Class A-I and Class A-II controlled substances sale 

offenses (CPL §22U.10[5][a] and [b]). 

(h) Life-Time Probation 

Penal Law §65.00, as amended in 1979, permits a prosecutor to 

r8commend life-time pr0bation for a defendant charged with a Class A-I! 

felony or a Class B felony as defined in Article 220, the former Class 

A-III felony. This statute applies to criminal sale A-II and B felonies 
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as well as criminal possession A-II and B felonies. 

1. Constitutional Challenge to Life-Time 
Probation 

Penal Law §65, as it appeared prior to the 1979 amendments, was 

challenged on due process grounds in People v. OINeill, 85 Misc.2d 130, 

379 N.Y.S.2d 244 (Sup. Ct. N.Y. Co. 1975). The court rejected the 

defendantls contention that dl;e process was violated because the statute 

gave the prosecution the power to initiate the proceeding and to deter

mine independently whether the defendant is providing assistance that is 

sufficiently material to warrant a recommendation of probation: 

Admittedly the definition of 
IImaterial assistance ll is imprecise. 
That, however, the court finds irrele
vant. 

The legal issue is the ultimate 
question of whether or not there is a 
forthcoming recommendation by the prose
cutor. We are not Jealing with the 
discretion of a court but the discretion 
of a District Attorney in whom the 
Legislature has reposed an option. 

At the threshold, one can consider 
the practical application of the IICOOp
eration l' provision. A defendant is 
charged with an offense whereby, if 
convicted, he must receive a life sen
tence. The prospect of a life sentence 
is ameliorated by a IIcarrot on a stick" 
if he will IIcooperate" with police 
authorities. It is an overture and 
easily grasped by one who may be aboard 
a sinking ship. At the outset, it is 
entirely a matter of supposition on both 
'5ides whether .)r not IImaterial assis
tance ll can be provided. Should a defen
dant be permitted to enlist in such an 
efFort and then regardless of what he 
may deem to be "material assistance ll 

~all the ihots and get his sought-for 
relief? [f ')0, he is in J position to 
"hold backll or .:nd up flaving "cold feet" 
,lnd still trj to secure his "bite of r.he 
apple." The court thinks not. rt is 
analogous to a defendant who initially 
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waives a right to a speedy trial and 
after conviction seeks to assert that 
right. He will not be permitted to play 
IIfast and loose" in that situation •..• 

A District Attorney or other prose
cuting official is given considerable 
statutory discretion. EVen at common 
law, the power to criminally charge and 
to control the same was reposed in the 
prosecutor •••. It lies within his prov
ince to chart the course of a prosecu
tion •••• 

Any interference with the perform
ance of a District Attorney's office 
shouid be sanctioned only under the most 
unusual and compelling circumstances ••.• 
His office is a public trust. There is 
a legal presumption that he will do his 
duty. In this confidence he has been 
endowed with a large discretion, the 
exercise of which is, in its nature, a 
judicial act, over which the courts have 

rd., 379 N.Y.S.2d at 248-249. 

Similarly, in People v. Kaufman, 77 A.D.2d 924, 431 N.Y.S.2d 102 

(2d Dept. 1980), the a.ppellate court reinstated the indictment ,:ildrgillg 

defendants with criminal sale and criminal possession of a controlled 

substance and marihuana. The trial court had dismissed the indictment in 

the interest of justice on the ground that defendants' alleged 

cooperation with the District Attorney's office mandated a recommendation 

of lifetime probation for both defendants. Since it was undisputed that 

no explicit outright promise of leniency had been made, the exercise in 

this case of the District Attorney's broad discretion to recommend a 

sentence did not '",arrant the drastic rneasure of outright jismissal)f 1n 

indictment. 

Unbridled or not ... we cannot gainsay 
the prosecutor's judgment in declining 
to recommend probation for a particular 
middle-level drug dealer to whom he has 
offered other leniency in r~turn for the 
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extensive cooperation proferred in 
various criminal investigations. 

rd., 4·31 N.Y.S.2d at 104. 

(i) Discretionary Discharge From Parole 

Chapter 904 of the Laws of 1977 repealed Article 8 of the Correction 

Law, which in §212(8) had excepted Class A drug felons from discretionary 

discharge from parole pursuant to Executive Law §259-j. Since Correction 

Law §212(8) has been repealed, Executive Law §259-j applies to Class A 

drug felons. That statute provides: 

If the board of parole is satisfied that 
an absolute discharge from parole or 
from conditional release is in the best 
interests of society, the board may 
grant such a discharge prior to the 
expiration of the full maximum term to 
any person who has been on unrevoked 
parole or conditional release for at 
least three consecutive years. A dis
charge granted under this section shall 
constitute a termination of the sentence 
with respect to which it was granted. 

(j) Aggregate Weight Standard 

The argument that the measurement of the amount of IIhard drugs ll by 

aggregate weight for the purposes of determining the degree of the sale 

offense denies equal protection was rejected by the Appellate Division, 

Second Department, in Peop~ v. Rosa, 54 A.D.2d 722, 387 N.Y.S.2d 476 

(2d Dept. 1976), citing People v. Riley, 50 A.D.2d 823,376 N.Y.S.2d 185 

(2d Dept. 1975). In People v. Daneff, 37 A.D.2d 918, 325 N.Y.S.2d 902 

(1st Oept. 1971), aff1d, 30 N.Y.2d 793, 334 N.Y.S.2d 897 (1972), 

remittitur amended, 31 N.Y.2d 667, 336 N.Y.S.2d 903 (1972), cert. denied, 

410 U.S. 913 (1973), parallel challe'1ges to the constitutionality of the 

use 'Jf an "il.ggr~gate weignt" measurement to determine the degree of 

possessory offenses were rejected. For a discussion of Riley and Daneff, 
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see Section B(1), supra. 

See also People v. Konyack, 99 A.D.2d 588, 471 N.Y.S.2d 699 (3d 

Dept. 1984) (non-prohibited substances mixed with narcotic can be 

included in determining aggregate weight of controlled substances for 

purposes of defining degree of crime. See P.L. §220.00). 

Prior to August 9, 1975, the quantities of methadone sold or 

possessed were measured by aggregate weight for the purpose of determin

ing the degree of the sale or possession offense. Chapter 786 of the 

Laws of 1975 amended Article 22Q to measure methadone by pure weight. 

The retroactive resentencing provisions in Penal Law §60.08, discussed in 

Section B(l), supra, apply to persons convicted for criminal sale of 

methadone under the prior law as well as persons convicted of criminal 

possession of methadone. 

A defendant was charged in one count in an indictment with an 

attempted transfer of two packages of heroin, the combined weight of 

which exceeded one ounce, and only the attempted sale offense charged in 

the indictment was attempted criminal sale in the first degree. The 

trial court committed reversible error when it charged the jury that if 

they did not find a continuing single sale transaction, they could find 

that each attempted transfer was an attempted sale in the second degree. 

IIWhen crimes are independently committed and are separate and distinct 

from one another, they must be charged in separate counts of the 

indictment. II See People v. Brannon, 58 A.D.2d 34, 394 N.Y.S.2d 974, 981 

(4th Dept. 1977). 

(2) :~arihuana 

Ca) Sale in the Fifth Degree (Class B 
Misdemeanor - Penal Law §221.35). 
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Knowingly and unlawfully selling without consideration: 

1. Two grams or less of marihuana; or 

2. One cigarette containing marihuana. 

[iJ Authorized Sentence 

The authorized sentence for this crime, as it is a Class B misde-

meanor, is the same as that authorized for possession of marihuana in 

the fifth degree; see Section B(3)(a)[i], supra. 

(b) Sale in the Fourth Degree (Class A 
Misdemeanor - Penal Law §22J.40). 

Knowingly and unlawfully selling marihuana except as specified in 

Penal Law §221.35. 

[i] Authorized Sentence 

As this crime is a Class A misdemeanor, the authorized punishment 

for this offense is the 3ame as that for criminal possession of 1 con-

trolled substance in the seventh degree; see Section B(l)(a)[i], supra. 

(c) Sale in the Third Degree (Class E 
Felony - Penal Law §221.45). 

Knowingly and unlawfully selling more than twenty-five grams of 

marihuana. 

[i] Authorized Sentence 

As this crime is a Class E felony, the authorized punishment is the 

same as for criminal possession of a controlled substance in the sixth 

degree; see Section B(l)(b)[i], suprQ. 

(d) Sale in the Second Degree (Class D 
Felony - Penal Law ~221.S0). 

'{nowinglywd unL'lwful1y selling: 

I. :nOrf= than four i)IJnces of mar; !luana; or 

2. marihuana to a person less than eighteen years old. 
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[iJ Authorized Sentence 

As this crime ;s a Class 0 felony, the punishment ;s the same as 

that authorized for criminal possession of a controlled substance in the 

fifth degree; see Section B(l)(c)[;J, supra. 

(e) Sale in the First Degree (Class C 
Felony - Penal Law §22l.55). 

Knowingly and unlawfully selling more than sixteen ounces of 

mari huana. 

[i] Authorized Sentence 

As this crime is a Class C felony, the authorized punishment is the 

same as for criminal possession of a controlled substance in the fourth 

degree. See Section 8(1)(d)[i], supra. 

Penal Law §221.00 provides that the terms used in Article 221 shall 

have the same meaning as that ascribed to them in Article 220, unless the 

context otherwise clearly requires. Penal Law §220.00(S) provides that 

"sell" means to sell, exchange, give, or dispose of to another or to 

offer or agree to do the same. Therefore the term "sell" used in Penal 

Law §§221.40 to 221.55 includes giving or agreeing to give marihuana. 

However, Penal Law §221.35 specifies that the selling, without 

consideration, that is the giving of a single marihuana cigarette or the 

giving of two grams or less of marihuana is a class B misdemeanor, the 

lowest class of the crime of selling marihuana. But the sale for 

c~nsideration of d single marihuana cigarette Qr less than two grams is a 

class A misdemeanor under Penal Law §221.40. In addition, the gift of a 

greater a.mount than two ~r.1ms or 3. single cigarette is legally -3. "salp'/I 

~nder Penal Law §§221.40 to 221.55. 

The court in People v. Davis, 9~ Misc.2d 1010,408 N.Y.S.2d 748,754 
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(Dutchess Co. ct. 1978), modified, 72 A.D.2d 369, 424 N.Y.S.2d 726 (2d 

Dept. 1980), discussed in Section 8(2), supra, sustained the defendant's 

conviction for criminal sale of maraihuana because the statutory prohibi

tion against a "sale" includes an offer to sell. The court found, citing 

numerous cases involving sales of non-narcotic substances and sales where 

the drug corpus was proved circumstantially (discussed in Section E(l), 

infra), that a conviction of criminal sale by offer of a specified amount 

of marihuana could be based on proof of (1) an offer to sell that amount; 

(2) defendant's specific criminal intent to sell that amount; and (3) 

defendant's reasonable belief that he could sell that amount. 

It should also be noted that a defendant's lack of knowledge that 

the person to whom he gave or sold marihuana was less than eighteen years 

old would not constitute a defense to a charge of violating Penal Law 

§221.50. People 'I. Wenzel, 77 A.D.2d 715,430 N.Y .. S.2d 431 (3d 8ept. 

1980). Penal Law §15.20(3) provides that where the age of a child is an 

element of the crime, lack of knowledge as to the child's age on the part 

of a defendant is not a defense notwithstanding the use of the term 

"knowing1yl in the statute defining such offense unless the statute 

specifically provides that a mistake as to age constitutes a defense. 

(f) Aggregate Weight Standard Note: 

The 1979 amendments to Article 220 returned the "aggregate weight" 

standards to prosecutions for the sale of marihuana after the "pure 

weight" standard had been implemented in 1977. For a discussion focusing 

upon the difficulties in enforcing the "pure weight" standard see People 

'I. Davis, supril. In People v. 'tJood~, d9 A.D.2d 1054, 454 N.Y.S.2d 764 

(4th Dept. 1982) the jury was erroneously charged with the "aggregate 

'I/eight" standard of measurement for a transaction which occurred on 
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November 27, 1978. The Penal Law amendment adopting the aggregate weight 

standard was not effective until September 1, 1979, and thus the IIpure 

weightll standard was in effect at the time of this transaction. 

E. Proof of Sale 

(1) Intent and Conduct 

(a) Intent; Knowingly 

The e1ement of criminal intent -- mental culpability or mens rea --

in the offense of criminally selling a controlled substance or marihuana 

is established by proof beyond a reasonable doubt that the defendant 

acted knowingly when he made the sale, the same type of mental culpa

bility which must be proved beyond a reasonable doubt to convict a 

defendant of criminal possession of a controlled substance. See section 

(C) (1), supra. "A person dcts knowi ng i y '.'lith respect to condUC: or :0 1 

circumstance described by a statute defining an offense when he is aware 

that his conduct is of such nature or that such circumstance exists. 1I 

Penal Law §15.05(2). Evidence of such awareness, that is, that the 

defendant acted knowingly when he made the unlawful sale, is presented if 

there is evidence of a consummated unlawful sale since tlCi]n the case of 

dn 'intent' crime involving physical action, proof of the performance of 

a physical act is itself evidence of the intention to perform such act. II 

People v. Lawson, 84 Misc.2d 24, 374 N.Y.S.2d 270 (Sup. Ct. N.Y. Co. 

1975). However, if the defendant only offers or agrees to sell 1 

controlled substance, a form of conduct included in the definition of 

Iisell" set forth in Penal Law §220.00(l) (see Section 1\(1), supra), the 

?eople must prove specific intent to transfer the drug which is the 

subject of such offer or agreement. Factors relevant in proving such 
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specific intent could be the terms of the agreement or offer, the prior 

or subsequent dealings of the defendant, the efforts of the defendant to 

obtain the controlled substance and the reason for the failure to trans-

fer. Mere verbalization of an offer to sell a controlled substance is 

not sufficient evidence to establish the element of intent in the crime 

of knowingly and unlawfully selling a controlled sUbstance. 

An undercover police officer had a single conversation with an 

individual who asked the officer if he would like to buy a kilogram of 

heroin for about $25,000. The officer testified that the sale never 

occurred and that he never saw the other individual again until after he 

was indicted. Is there sufficient evidence to convict the other 

individual of selling heroin since IIsale" includes an offer or agreement 

to sell? In Lawson, the court answered no. "In the context of the 

officer's inconclusive testimony and the absence of any showing af ather 

other conduct by the defendant which would indicate an ability or attempt 

to obtain and deliver the drugs, this slight evidence is legally 

insufficient to support the indictmenL" rd., 374 N.Y.S.2d at 273. 

[i] Non-Controlled Substance Sold as Narcotic 

An undercover police officer, arranged to buy methamphetamine from 

the defendant, to whom he delivered $3,800. The defendant nelivers hay 

fever medicine. Is defendant criminally liable for sale of a controlled 

substance? 

~A] man's Intent [is] to be ascertained 
through assessment of his deeds .... 
[TJhe actual sale of a non-narcotic 
simply contradicts the concept of "know
ing offer" .... [K]nOlvledge must extend 
~o each and every part of the trans-
1ction alleged to have been criminal .... 
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[TJhe knowledge by defendants that the 
substance sold was non-narcotic (hay 
fever medicine) coupled with the 
delivery of that non-narcotic substance 
militates against a finding of such 
knowledge.... It is well settled that 
knowledge of the harmful character of 
the material transferred -- even where a 
narcotic drug has in fact been delivered 
or possessed -- is an absolute requisite 
to a finding of guilt •••• It therefore 
follows that where there is nothing more 
than the transfer of an innocuous sub
stance the People have failed in proving 
their case. 

People v. Rosenthal, 91 Misc.2d 750, 398 N.Y.S.2d 639, 
641-642 (Sup. Ct. Kings Co. 1977). 

Furthermore, the Eighth Amendment prohibition against cruel and 

unusual punishment was cited by the court in People v. Boscia, 83 Misc.2d 

501, 373 N.Y.S.2d 309 (Sup. Ct. Bronx Co. 1975), as applicable to 

preclude a defendant's conviction for criminal sale of eight ounces of 

cocaine. Although the defendant had offered to sell that amount of 

cocaine to and had accepted $5,500 from an undercover police officer, he 

had never delivered or arranged for the delivery of the cocaine to the 

officer or to any other officer, and there was no evidence that the 

defendant had ever illegally possessed or attempted to illegally possess 

any drugs. 

It ;s well established that penal 
statutes must be strictly and narrowly 
construed. [Citations omittedJ. Our 
Legislature clearly intended to prohibit 
the trafficking in drugs in this state 
by punishment more severe and inflexible 
than for almost any other offense in the 
state (People v. Broadie, 37 N.Y.2d 100, 
371 N.Y.S.2d 471, 332 N.E.2d 338). 
However, the threat of such severe and 
inflexible punishment Should not be 
applied to mere conversation about 
drugs. To subject this speech alone to 
a criminal penalty of 15 years to life 
imprisonment (as great a penalty as for 
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the delivery of the actual controlled 
chemical substance) would be so grossly 
disproportionate as to constitute cruel 
and unusual punishment in violation of 
constitutional limitations. 

Id., 373 N.Y.S.2d at 311. 

1. Attempted Sale Charged Where 
Non-Controlled Substance Sold 

A defendant may be charged with attempted sale of a controlled 

substance if he sells a non-controlled substance mistakenly believing 

that he is selling a controlled substance. Thus in People v. 

Rosencrants, 89 Misc.2d 721, 392 N.Y.S.2d 808 (Broome Co. ct. 1977), the 

defendant moved to dismiss the indictment charging him with attempted 

sale of methamphetamine. Although the defendant had told the undercover 

officers that he was selling "speed'· (methamphetamine), he had in fact 

sold another a white powder, ephedrine, a non-controlled substance. The 

court denied the defendant's ~otion, noting that Penal ~aw §110.JO and 

§110.10 when read together, provide that a person may be charged with an 

attempt to commit a crime when. with intent to commit that crime, the 

person engages in conduct which tends to effect its commission. This is 

so even though the crime is, under the attendant circumstances, factually 

or legally impossible to commit, if such crime could have been committed 

had the attendant circumstances been as the person believed them to be. 

The court then found that there was legally sufficient evidence to 

support the indictment since there was evidence that the defendant had 

the requisite mental culpability and lithe defendant's activity, which 

[went] beyond mere conversation about drugs ... is of the type covered by 

the .'.l.ttempt sections of .)ur Penal Law." Id., 392 N.Y.S.2d dt .-310. 'See 

also People v. Culligan, 79 A.D.2d 875,434 N.Y.S.2d 546 (4th iJept. 

1980); and People v. Reap, 68 A.D.2d 964, 414 N.Y.S.2d 775 (3d Dept. 
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1979) (a sale or offer to sell a non-controlled substance, while 

representing such substance to be a controlled substance, is a crime). 

In People v. Duprey, 98 A.D.2d 110, 469 N.Y.S.2d 702 (1st Dept. 

1983), the Appellate Division held that, if it is shown that defendant 

believed that he was buying drugs from undercover police officers, 

defendant may be convicted of attempting to possess narcotics, even if 

the officers had no drugs to sell to defendant. 

It should be noted that in this situation, it is the defendant's 

intent which is controlling. The court in People v. Rosencrants, supra, 

distinguished People v. Van Heffner, N.Y.L.J. Feb. 10, 1977, p.14, col.2 

(Sup. Ct. Kings Co.), where "the trial court, at the conclusion of the 

People's case, dismissed a charge of attempted possession of a controlled 

substance (cocaine) with the intent to sell the same. The evidence had 

shown the defendant in possession of a substance which das discUSS~d with 

a prospective purchaser as 'cocaine', but which was, in fact, lidocaine 

(a non-controlled sUbstance). The trial court found that the People 

failed to prove that (1) defendant thought the substance to be cocaine; 

and (2) the defendant performed an act which would advance the 

consummation of the crime charged. In summary, the trial court felt that 

the necessary element of criminal intent to sell could not be inferred 

from merely possessing a substance which was discussed as being a 

controlled substance." People v. Rosencrants, supra, .392 N.Y.S.2d at 

810. 

2. Knowledge of Specific Nature of Substance 

The Appellate Division. Fourth Department, in People v. Carelock, 58 

:~.D.2d 996, 396 N.Y.S.2d 941 (4th Dept. 1977), held that <i der~ndant ;nust 

have actual knowledge of the specific nature of the controlled substance 
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before the trier of the facts can find that he had the requisite criminal 

intent. In Carelock, the testimony adduced at the trial presented a 

factual question as to whether the defendant knew that the substance 

which he allegedly sold and which was referred to at the time of the sale 

as IImesk" (mescal i ne) was, in fact, LSD. The court found that it was 

reversible error for the trial court to instruct the jury that "[t]he 

fact that a defendant believed the substance to be mescaline when in fact 

it was lysergic acid diethlmide, is of no consequence to your 

deliberations. 1I The appellate court stated: 

The scienter requirement of Penal 
Law §220.39, must be read to extend to 
knowledge of the content or nature of 
the sUbstance sold (see, Penal Law, 
§15.15, subd. [1]; Hechtman, Practice 
Commentaries, McKinney's Cons. Laws of 
N.V. Book 39, Penal Law, §l5.l5, p. 34; 
see also People v. Vargas, 86 Misc.2d 
T5T8-;3"84 N.Y.S.2d 643). Accordingly, 
the court should have charged the jury 
that to find defendant guilty of crim
inal sale in the third degree (Penal 
Law, §220.39 [4]), it had to find beyond 
a reasonable doubt that defendant knew 
that the substance which he sold was 
LSD. 

~, 396 N.Y.S.2d at 942. 

Accord, People v. Tramuta, 109 A.D.2d 765, 486 N.Y.S.2d 82 (2d Dept. 

1985). See also Peop1e v. Gonzalez, 66 A.D.2d 828, 411 N.Y.S.2d 632 (2d 

Dept. 1978), wherein the court held that a defendant who sold lidocaine 

Ca non-controlled substance) could not be convicted of attempted sdle )f 

cocaine absent affirmative evidence that he intended to sell cocaine but 

mistakenly sold lidocaine. 

(b) Unlawfully Selling 

The conduct proscribed in the offense of criminally selling a con-

trolled substance or marihuana is "unlawfully selling." "Unlawfully" is 
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defined in Penal Law §220.00(2) and means selling without a license 

issued in accordance with the provisions of Article 33 of the Public 

Health Law (see Section A(2), supra). IIISell ' means to sell, exchange, 

give, or dispose of to another or to offer or agree to do the same." 

Penal Law §220.00(1), as discussed in Section A(l), supra, and Section 

0(2), ~upra. Indeed, an individual may lawfully possess a controlled 

substance by obtaining such drugs through a valid prescription, yet vio

late the law through the unauthorized sale of those same drugs. People 

v. Garthaffner, 103 Misc.2d 671, 426 N.Y.S.2d 955 (N.Y.C. Crim. Ct., 

N.Y. Co. 1980), affd, 115 Misc.2d 93, 454 N.Y.S.2d 583 (Sup. Ct. App. 

Term. 1982). The marihuana sale offenses proscribed ;n Penal Law 

§§221.35 and 221.55 distinguish in certain instances between sale without 

consideration (a gift) and a sale with consideration, for purposes of 

determining the degree of the marihuana sale offense. However, in both 

sales of controlled substances and marihuana, it is evident from the 

statutory language that "sell" is given an expansive meaning much broader 

than that in common day usage. People v. Milom, 75 A.D.2d 68, 428 

N.Y.S.2d 678 (1st Dept. 1980); People v. McGrath, 115 A.D.2d 128, 496 

N.Y.S.2d 95 (3d Dept. 1985). 

The Supreme Court, New York County, held in People v. Vargas, 86 

Misc.2d 1018,384 N.Y.S.2d 643 (Sup. Ct. N.Y. Co. 1976), that "unlaw

fully" does not modify "knowingly" but modifies "selling." The court 

therefore denied the defendant druggist's request to charge the Jury that 

a mistake of fact on his part leading him to believe that he had received 

a prescription for the diazepam (valium) dnd the barbiturate that the 

defendant sold to an undercover police officer constitutes a defense, 

holding that lithe seller acts at his peril when he sells controlled 
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substances. II .!..~., 384 N.Y.S.2d at 645. The court added that 

"CcJonsidering the Legislature's concern with the illegal dispensing of 

drugs, it is neither harsh nor cruel to require a drug store owner to 

actually have a prescription before selling drugs and not to allow him to 

claim that he thought he had a prescription. 1I rd. However, the court 

also refused the Peop1e's request to charge the jury that, under Public 

Health Law §3396(1), the burden of proof as to the existence of a 

prescription rests with the defendant, holding that the burden of proof 

that the sale is unlawful is on the People. The court quoted Public 

Health Law §3396(1), relied on by the People, which provides: 

1. In any civil, criminal, or 
administrative action or proceeding 
brought for the enforcement of any 
provision of this article, it shall not 
be necessary to negate or disprove any 
~xceptl0n, ~xcuse, proviso or 8xemption 
contained in this article, and the 
burden of proof of any such exception, 
excuse, proviso, or exemption shall be 
upon the person claiming its benefit. 

The court concluded that the clause "brought for the enforcement of any 

provision of this article" does not include Article 220 of the Penal Law. 

In the court's opinion the "criminaP proceedings referred to are the 

criminal provisions of Article 33 of the Public Health Law. The court's 

rationale was based on an analysis of subdivision 2 of §3396: 

2. Violation of any provision of 
this article for which a penalty is 
specifically provided herein shall be 
punishable as provided herein. Viola
tion of any provision of this drticle 
for which no penalty is provided herein 
shall be punishable as provided in 
section twelve-b of article one If this 
chapter or in the penal law. 

The court stated that the specific reference to lithe penal law" in 
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contradistinction to lIthis article" means that references to IIthis 

article" in §3396 do not include the Penal Law. 

The court noted that: 

other tribunals which have interpreted 
the statute have not adopted this hold
ing and have placed the burden of proof 
upon the defense (People v. Strong, 47 
A.D.2d 798, 365 N.Y.S.2d 310 [4th Dept. 
1975J; People v. Stone, 80 Misc.2d 536, 
364 N.Y.S.2d 739 ~ Ct. Kings Co. 
1975]; People v. Gray, 68 Misc.2d 280, 
327 N.Y.S.2d 201 [Dist. Ct. Nassau Co. 
1971J; People v. Saul, 12 Misc.2d 356, 
176 N.Y.S.2d 405 ~ Ct. Columbia Co. 
1958J). 

Id., 384 N.Y.S.2d at 646. 

People ~f. Stone, supra, involved alleged criminal possession of 

methadone and is discussed in Section C(l), supra. The other cases 

involved alleged criminal possession of d hypodermic instrument and Jr8 

discussed in Section F(l), infra. The court in Vargas found that: 

People v. stone, supra, cannot be 
reconciled with the case at bar. The 
other opinions can be distinguished 
from the instant matter. In Stone the 
prosecution charged possession-or-a 
hypodermic instrument in violation of 
both the Penal Law and the Public 
Health Law. As to the latter 
enactment, of course, section 3396 
applied. The Gray case quoted that 
statute but no testimony concerning a 
prescription was presented, so the 
underlying issue confronting the court 
was the burden of going forward. 
Finally, People v. Saul, supra, addres
sed itself to whether a prima Facie 
case had been established where the 
People's sole witness testified that 
the defendant told him he had obtained 
~ prescription to purchdse the hypo
dermic instrument in Florida. The 
court held that such testimony imposed 
no duty of proof upon the People. In 
its decision, the court relied upon the 
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former Penal Law, not the Public Health 
Law section 3396 or its predecessor 
(§3393), which first became effective 
in 1966 (L.1965, ch. 323) ... 
CIJssuing or selling an illegal 
prescription with an indifference 
towards whether the person who obtains 
them from the pharmacy subsequently 
sells them to others is an insufficient 
basis for imposing liability upon a 
physician under Article 220 of the 
Penal Law. 

In People v. Lipton, 54 N.Y.2d 340, 445 N.Y.S.2d 430 (1981), 

defendant physician was not liable for criminal sale even though he 

knowingly issued prescriptions for a controlled substance to one Raia, 

who then obtained them and sold them, because there was no proof that the 

defendant physician knew that Raia would sell the drugs to others. 

Compare In the Re S. & J. Pharmacies, Inc. v. Axelrod, 91 A.O.2d 

1131, 458 N.Y.S.2d 728 (3d Dept. 1983), where evidence sufficiently 

established that a pharmacy violated Public Health Law §3396 based on: 

1) an unaccounted for shortage of over 2,100 pills and capsules 

constituting controlled substances; 2) overages of 189 other pills and 

capsules within five-month audit period; 3) a filling of 24 oral and/or 

written prescriptions for controlled substances with each missing 

required information; and 4) a failure to notify the Bureau of Narcotics 

Enforcement of alleged theft of controlled sUbstances. 

An indictment stating that ,J, defendant "did sell" marihuana but 

which omitted the words "knowingly and unlawfully" was dismissed ":IS 

defective in People v. Tripp, 79 ~~isc.2d 583,360 N.Y.S.2d 752 (Delaware 
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Co. ct. 1974), aff'd, 46 A.D.2d 743,360 N.Y.S.2d 1015 (3d Dept. 1974). 

Since knowledge and unlawfulness are essential elements of the offense of 

criminal sale of a cOMtrolled substance or marihuana, an indictment which 

omits allegations of these elements cannot be cured by a bill of particu

lars. By contrast it is not necessary for an indictment chargin9 

criminal sale of a controlled substance or marihuana to name the buyer or 

designate the dat~ on which the illicit drugs are alleged to have been 

sold. This information may be obtained by a defendant by means of a 

demand for a bill of particulars. See People v. Taylor, 70 Misc.2d 970, 

335 N.Y.S.2d 324 (Dutchess Co. Ct. 1972). 

1. Sufficient Evidence That Drug Was Sold 

The physical corpus of the drug allegedly sold need not be in 

evidence before the grand jury has legally sufficient evidence to indict 

the defendant for criminal sale of a controlled substance ornarihuana, 

when a certified laboratory report attests that the drug is or contains 

a controlled substance or marihuana. CPL §190.30(2). See People v. 

Lynch, 85 A.D.2d 126, 447 N.Y.S.2d 104 (4th Dept. 1982) (the court 

asserted the following test for permitting purchaser-users to testify as 

to the specific drugs purchased when the illegal sUbstance is not 

available for analysis: the experience of the witness and the natu"e of 

his qualifications to identify the substance at issue.) See also People 

v. Jones, 63 A.D.2d 582,404 N.Y.S.2d 622 (1st Dept. 1978) (criminal sale 

of drugs by offer can be established without introducing into eviaence 

the actual subject matter of the offer); People v. Peluso, 29 N.Y.2d 6U5, 

124 N.Y.S.2d 404 (1971) (an indictment ~ust be reinstated wnere the 

undercover police officer had testified to the grand jury that tIl the 

defendant had offered to sell him "purple aCid"; (2) the defendant had 
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sold him a drug; (3) the laboratory certificate presented to the grand 

jury established that the drug obtained was LSD; and (4) the drug had 

been turned over to the laboratory by that undercover police officer). 

2. Identification of Narcotic 

In People v. Gilmour, 78 Misc.2d 383, 354 N.Y.S.2d 52 (N.Y.C. Crim. 

Ct. Queens Co. 1974), the court held that marihuana which was the alleged 

subject of a sale was sufficiently identified when introduced into evi

dence, applying mathematical theories of logic and substitution. Two 

equal and identical quantities were the subject of possession charges 

and another equal, identical quantity had allegedly been sold, but it 

was not clear exactly which specific quantity of the three had been sold. 

See Section C(3) for a more detailed discussion of Gilmour. 

Narcotics purchaser-users may be qualified as experts, if a proper 

foundation is laid, to testify that the substance they purcnased was d 

narcotic. People V. Jewsbury, 115 A.D.2d 341, 496 N.Y.S.2d 164 

(4th Dept. 1985); People v. Lynch, 85 A.D.2d 126, 447 N.Y.S.2d 549 (4th 

Dept. 1982). 

3. No Need to Prove Potential for Abuse 

The People are not required to prove, in a prosecution for sale of 

a controlled substance, that the controlled substance has a potential 

for abuse since its designation as a controlled substance by the Legisla

ture in the Penal Law conclusively establishes this fact. People v. 

Thomson, 49 A.D.2d 999, 374 N.Y.S.2d 153 (3d Dept. 1975). Nor can a 

defendant charged with selling methamphetamine argue that the Penal Law 

provisions proscribing its sale ~ithout authorization under the Public 

Health Law are unconstitutional on the ground that there dre non-narco

tic, non-stimulant salts of methamphetamine when concededly the defendant 
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sold narcotic methamphetamine. Ibid. 

4. Presence at Situs of Sale Not 
Basis For Criminal Liability 

o shared an apartment with S. B testified that he approached D and 

asked where he (B) could get some marihuana; 0 told him to go to DIs 

apartment. B further testified that he went to the apartment, and saw 

two plastic bags containing marihuana on a table. He took the bags, 

placed $40 on the table, and left. 0 testified that B merely asked where 

S could be found and D had told B to come to the apartment. S testified 

that the marihuana was his and that he kept the $40. Is D guilty of 

criminal sale of marihuana beyond a reasonable doubt? No. IIThere is no 

direct evidence of the defendant making a sale and whatever inferences or 

circumstantial evidence there may be, it is not sufficient to satisfy the 

rule of reasonable doubt. II PeDDle 'I. Reagan, 45 A.D.2d 773, 356 N.Y.S.2d 

128, 130 (3d Dept. 1974). 

See also People v. Reyes, 82 A.D.2d 925, 440 N.Y.S.2d 674 (2d Oept. 

1981) (the defendant, bodyguard to a narcotics seller, was merely present 

in the apartment where the narcotics sale was transacted; accordingly, 

defendant cannot be criminally liable as an aider and abettor). 

5. Circumstantial Evidence of Sale 

The Appellate Division, First Department in People v. Rivera, 59 

A.D.2d 874, 399 N.Y.S.2d 662 (1st Dept. 1977). dismissed an indictment 

charging criminal sale of a controlled substance because at the trial, 

the informant became hostile and would not testify to the sale. The 

undercover policeman had received the radio transmission from tile IIwired ll 

informant at a point from which he could not observe tile sale. The 

officer had admitted at trial that he could not testify to the details of 
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the sale and that there were many voices on the tape recording of the 

transmission. The court stated that to convict the defendant on 

circumstantial evidence requires IIpositive proof of the facts from which 

the inference of guilt may be drawn, and that the inference of guilt is 

the only one which can reasonably be drawn [citation omittedJ.1I li., 399 

N.Y.S.2d at 664. See also People v. Cohen, 43 N.Y.2d 872, 403 N.Y.S.2d 

463 (1978) (guilt was not established circumstantially where the only 

proof of defendant's alleged participation in the narcotics sale was 

evidence that he received money from the seller shortly after the 

transaction). 

Police officers observed defendants A and B meet with S. Slater 

testified for the prosecution at the trial of A and B that they had given 

him heroin, and that they left and returned with another one-half ounce 

when he told them that he wanted more. The of~icers observed ~ lnd d 

leave their meeting place with S, and return shortly thereafter in an 

automobile. from which a napk1n was thrown. The officers arrested 

S just before arresting A and B and found heroin in the napkin. The 

officers' observations were held to sufficiently corroborate accomplice 

SiS testimony. People v. Brannon, 58 A.D.2d 34, 394 N.Y.S.2d 974 ,(4th 

Dept. 1977). See also People v. Cunningham, 48 N.Y.2d 938, 425 N.Y.S.2d 

59 (1979). 

6. Evidence of Prior Sales 

IF a defendant is charged with criminal sale af d controlled sub

stance or marihuana, evidence of prior dealings in drugs to show 3 

common scheme or plan is only admissible if the ~vidence of the orlor 

sales is sufficiently specific to permit refutation. People v. 8rann.Q!!.., 

supra. Generally, such inFormation is admitted to demonstrate the method 
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of operation. However, such information should be received cautiously. 

In its charge to the jury, the court should caution them to utilize such 

information solely for the limited purpose justifying its admission, and 

reinforce the jury's responsibility to determine the question of guilt or 

innocence solely on those charges found in the indictment. People v. 

Williams, 50 N.Y.2d 996, 431 N.Y.S.2d 477 (1980). 

Where the defendant was convicted of one criminal sale to an 

undercover police officer, CPL §40.20(2) does not preclude his prosecu

tion for a second criminal sale to the same officer at the same place 

transacted forty-eight hours later. People v. Robinson, 65 A.D.2d 896, 

410 N.Y.S.2d 409 (3d Dept. 1978). 

(2) Defenses 

(a) Agency 

1. Origin of the Agency Defense 

In the 1960'5, appellate courts ruled that a person who procures 

dangerous drugs (now classified as controlled substances or marihuana) 

from a third party at a buyer's request and who intends to confer a 

benefit on the buyer and not himself, acts as "agent" for the buyer 

rather than as a seller and is, therefore, not criminally liable for the 

sale. See People v. Ivory, 27 A.D.2d 844, 277 N.Y.S.2d 925 (2d Dept. 

1967) ; 

1965) ; 

1965) ; 

1965); 

People v. Fortes, 24 A.D.2d 428, 260 ~.Y.S.2d 716 (1st Dept. 

People v. Miller, 24 A.D.2d 1023, 267 N.Y.S.2d 170 (2d Dept. 

People v. Silverman, 23 A.D.2d ~47, 260 N.Y.S.2d 43 l3a Oept. 

People v. lindsey, 16 A.C.2d 805, 228 N.Y.S.2d 427 (Zd ~ept. 

1962), aff'rJ, 12 >l.f.2d 'J58, ::38 ,''I.'(.S.2d '356 (1963); People v. 3nflcn, 

13 A.D.2d 714, 213 N.Y.S.2d 535 (4th Dept., 1961). In Branch and Lindsey, 

the courts, in reversing the defendants' convictions for selling 
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dangerous drugs, noted that defendants had not realized any personal or 

financial benefit from the sales. 

Prior to 1978, the New York Court of Appeals had tacitly recognized 

the agency defense primarily by affirming, without opinion, several 

Appellate Division decisions where the agency defense was at issue. See 

People v. ~arris, 24 N.Y.2d 810, 300 N.Y.S.2d 589 (1969), aff'g 28 A.D.2d 

1174, 284 N.Y.S.2d 638 (3d Dept. 1967). People v. Lindsey, supra; People 

v. ~Jright, 15 N.Y.2d 555,254 N.Y.S.2d 368 (1964), aff'g, 20 A.D.2d 652, 

246 N.Y.S.2d 250 (2d Dept. 1964); People v. Bray, 15 N.Y.2d 637, 255 

N.Y.S.2d 862 (1964), aff'g 21 A.D.2d 696, 251 N.Y.S.2d 930 (2d Dept. 

1964). In People v. Carr, 41 N.Y.2d 847, 393 N.Y.S.2d 708 (1977), the 

New York Court of Appeals indirectly approved the agency defense by 

reversing a conviction upheld by the Appellate Division on the dissenting 

memorandum of that court. The Appellate Jivision had affirmed :::le 

refusal of the trial court, in a prosecution for sale of a controlled 

substance, to charge possession of a controlled substance as a lesser 

included offense. The dissent to that Appellate Division opinion was 

based on the premise that since the jury could have found that the 

defendant was the agent of the buyer, it could have convicted him of 

criminal possession and acquitted him of criminal sale and therefore 

criminal possession should have been charged as a lesser included 

offense. However, the New York Court Jf Appeals never specifically 

considered the scope of the agency defense until 1978. 

2. The Agency Defense: Definition and Scope 

In 1973, the ilew '(orK Court of AppealS decided four CdSeS in ..... Ilich 

it recognized the agency defense and set forth the principles governing 

its application, clarifying the earlier precedents. See People v. Roche, 
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45 N.Y.2d 78, 407 N.Y.S.2d 682 (1978), cert. denied, 439 U.S. 958 (1979); 

People v. Lam Lek Chong, 45 N.Y.2d 64, 407 N.Y.S.2d 674 (1978), cert. 

denied, 439 U.S. 935 (1979); People v. Argibay, 45 N.Y.2d 45, 407 

N.Y.S.2d 664 (1978), cert. denied, 439 U.S. 930 (1979); People v. Sierra, 

45 N.Y.2d 56, 407 N.Y.S.2d 669 (1978). In Roche, the Court stated that 

Uthe underlying theory of the agency defense in drug cases is that one 

who acts as procuring agent for the buyer alone is a principal or 

conspirator in the purchase rather than the sale of the contraband. 

Since the thrust of our statutes, as consistently construed, is not 

directed against purchasers, an individual who participates in such a 

transaction solely to assist a buyer and only on his behalf, incurs no 

greater criminal liability than does the purchaser he aids and from whom 

his entire standing in the transaction is derived. 1I People v. Roche, 

supra, 407 N. Y . S. 2d at 685. The Court dec 1 ared that the reason for l:i1e 

evolution of the agency defense and its acceptance by the Legislature, 

which has not seen fit to eliminate the defense, is a recognition of the 

sociological fact that not all who aid in procuring drugs are predators 

motivated by profit; they "may include persons as diverse as impression

able students, victims of contributing socioeconomic or medical problems, 

and others who have been seduced by exposure to drugs to fall into a 

state of dependency on them. 1I.!i:. Thus, in Roche. defendant was 

approached several times by the undercover police officer, who after 

several attempts, succeeded in inducing Roche to arrange a drug sale. 

The officer saw Roche take the narcotics from a third party at a certain 

discotheque. When the officer later complained dbout the quality of the 

drug that he bought, Roche did not offer to inake any adjustment. The 

Court of Appeals affirmed the Appellate Divisionis finding that defendant 
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Roche was entitled to a jury charge on the agency defense. 

By contrast, a broker or middleman is not entitled to an agency 

charge. See People v. Argibay, supra, and People v. Lam Lek Chong, 

supra. The Court of Appeals found that a defendant who arranged major 

narcotics sales without payment in order to induce investment in his 

businesses, was a broker. Therefore the Court ruled that the defendant 

was not entitled to have the jury instructed that they could find him to 

be an agent of the buyer and must acquit him if they so found. People 

v. Lam Lek Chong, supra. 

3. Determination of Agency ~ Burden And 
Standard of Proof 

Agency, unlike entrapment, is not an affirmative defense. It is a 

defense, which the People have the burden of disproving beyond a reason-

able doubt. See People v. Roche, supra; People v. Berge, :03 ';.,).2::1 

1041, 478 N.Y.S.2d 433 (4th Dept. 1984). Since the burden of proof is on 

the People to disprove agency beyond ~ reasonable doubt once the defense 

is raised, a trial court's charge to the jury that if they found beyond a 

reasonable doubt that the defendant acted as the buyer's agent, they must 

acquit him, was erroneous since it shifted the burden of proof to the 

defendant. See People v. Rodl'iguez, 56 A.D.2d 545, 391 N.Y.S.2d 591 (1st 

Dept. 1977). 

People v. Gonzalez, 66 A.O.2d 828, 411 N.Y.S.2d 632, 633 (2d Gept. 

1978), sets forth a number of questions to be weighed by the jurj in 

determining agency. 

I]) Jid the derr=ndant -let "IS 1 :nere .~xt:ens ion Jr' tile Juyer 

throughout the relationship. with no independent desire to 

promote the transaction? 
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(2) Was the purchase suggested by the buyer? 

(3) Did the defendant have any previous acquaintance with the 

seller? 

(4) Did the defendant exhibit any salesman-like behavior? 

(5) Did the defendant use his own funds? 

(6) Did the defendant procure from many sources for a single 

buyer? 

(7) Did the buyer pay the seller directly? 

(8) Did the defendant stand to profit? 

(9) Was any reward promised in advance? 

See People v. Walton, 119 A.D.2d 889, 500 N.Y.S.2d 844 (3d Dept. 

1986); People v. Jones, 107 A.D.2d 714, 484 N.Y.S.2d 69 (2d Oept. 1985) 

(evidence that defendant demonstrated salesmanship and a familiarity with 

narcotics trafficking procedures and slang, that jefendant's flrsc two 

sales of narcotics were in response to undercover officer's request -

but that defendant initiated the third transaction, and received a IItipll 

for the first two transactions -- sustained finding that defendant was 

not solely an agent of the officer and was guilty of selling or intending 

to sell narcotics.) See also People v. Mauras, 100 A.D.2d 557, 473 

N.Y.S.2d 262 (2d Dept. 1984); People v. Jeffrey, 78 A.D.2d 768, 433 

N.Y.S.2d 649 (4th Dept. 1980); People v. Bethea, 73 A.D.2d 920, 423 

N.Y.S.2d 244 (2d Dept. 1980). 

Even if a defendant receives financial gain from having participated 

in d transaction, he is not precluded from being an agent of the buyer. 

'3ee, ~.g., People v. 'Sanders, ill A.D.Zd 525,489 N.Y.S.2d 398 dd Jept. 

1985). The Appellate Division held that the trial court's charge to the 

contrary was error, but that the error was harmless since no reasonable 
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view of the evidence to supported defendant's contention that he was 

acting as an agent. See also People v. Feldman, 50 N.Y.2d 500, 429 

N.Y.S.2d 602 (1980). Defendant must request the instruction, and take 

exception to the court's charge, or at least mention the defense of 

agency in his summation to preserve the error for appellate review. 

Failure to preserve closes all channels for review except that the 

Appellate Division has the discretion to review in the interests of 

justice. See also People v. Darrisaw, 49 N.Y.2d 786, 426 N.Y.S.2d 728 

(1980); People v. Bryant, 106 A.D.2d 650, 483 N.Y.S.2d 117 (2d Dept. 

1984); People v. McKinney, 82 A.D.2d 895, 440 N.Y.S.2d 285 (2d Dept. 

1981); People v. Henn, 79 A.D.2d 852, 434 N.Y.S.2d 496 (4th Dept. 1980); 

People v. Rodriguez, 76 A.D.2d 937, 432 N.Y.S.2d 859 (2d Dept. 1980). 

For examples of the use of the agency instruction, see People v. 

Cotrofe1d, 86 A.D.2d 940, 448 N.Y.S.2d 578 (3d Dept. 1982) (the existence 

of an agency relationship should be submitted to the jury 

with appropriate instructions if a reasonable view of the evidence 

reveals that the defendant acted as a mere instrumentality of the 

buyer.) See People v. Argibay, supra; People v. Echols, 75 A.D.2d 531, 

426 N.Y.S.2d 776 (1st Dept. 1980); People v. Darrisaw, 68 A.D.2d 822, 414 

N.Y.S.2d 316 (1st Dept. 1979), rev'd on other ~unds, 49 N.Y.2d 786, 426 

N.Y.S.2d 728 (1980) (defendant received no money for his participation in 

the sale but only a "taste" of the drugs); People v. Turner, 66 A.D.2d 

904, 412 N.Y.S.2d 627 (2d Dept. 1978); People v. Coleman, 59 A.D.2d 690, 

399 N.Y.S.2d 1 (1st Dept. 1977) (defendant received only two $10 tips for 

~rranging the sale); People v. Melendez, 57 A.D.2d 522, 393 N.V.S.2d 567 

(1st Dept. 1977) ldefendant testified that he procured the drugs without 

payment as a favor to his addict friend, the informant); and People v. 

563 



86 

Johnston, 47 A.D.2d 897, 366 N.Y.S.2d 198 (2d Dept. 1975) (the officers 

actively induced defendants, who had no history of selling narcotics, to 

arrange the sale to have a charge against them to provide inducement for 

their penetration of a district attorney's office as informants to get 

evidence of alleged corruption). But see People v. Sundholm, 58 A.D.2d 

224, 396 N.Y.S.2d 529 (4th Dept. 1977), where the court held that even 

though drugs were abandoned by another in defendant's room, as a matter 

of law defendant had assumed ownership by selling them, and therefore he 

was not entitled to an agency charge. 

In People v. Argiba~, 45 N.Y.2d 45, 407 N.Y.S.2d 664 (1978), cert. 

denied, 439 U.S. 930 (1979), the Court of Appeals held that where the 

evidence establishes only that defendant was the seller's agent (broker), 

he is not entitled to an agency instruction. See also People v. Fortner, 

78 A.D.2d 661, 432 N.Y.S.2d 222 (2a Oept. 1980), Nhere defendant's 

salesmanlike conduct was the basis for the court's affirming his convic

tion and People v. Windley, 78 A.D.2d 55, 434 N.Y.S.2d 211 (1st Dept. 

1980), where the court affirmed the conviction, citing the defendant's 

lack of a prior relationship with the buyer and his acquaintance with the 

seller for ten years. Further, in Windley the facts clearly established 

that defendant took the initiative in the drug transaction and gave the 

overall appearance of being an integral part of a two-person drug 

operation. 

lack of personal and financial gain from the transaction is not 

essential to establish agency; therefore, it is error for the trial court 

to charge the jury that if they find that the defendant received some 

personal or financial Jain, they cannot find that he acted as the buyer'~ 

agent. See generally People v. Mauras, 100 A.D.2d 557, 473 N.Y.S.2d 262 
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(2nd Dept. 1984) (jury may properly conclude that defendant acted solely 

as agent for buyer even though he received benefit or profit). See 

People v. Satloff, 82 A.D.2d 896, 441 N.Y.S.2d 96 (2d Dept. 1981), aff'd, 

56 N.Y.2d 745, 452 N.Y.S.2d 12 (1982) (an instruction that the defendant 

could be an agent and receive personal or financial gain from the 

principal was proper). See People v. Lee, 79 A.D.2d 641, 433 N.Y.S.2d 

610 (2d Dept. 1980); People v. Jenkins, 77 A.D.2d 912, 431 N.Y.S.2d 77 

(2d Dept. 1980); People v. Rivera, 74 A.D.2d 882, 426 N.Y.S.2d 515 (2d 

Dept. 1980); People v. Peters, 71 A.D.2d 641, 418 N.Y.S.2d 472 (2d Dept. 

1979); People v. Mercado, 64 A.D.2d 530, 406 N.Y.S.2d 487 (1st Dept. 

1978); People v. Callahan, 61 A.D.2d 1015, 402 N.Y.S.2d 621 (2d Dept. 

1978); People v. Rios, 61 A.D.2d 911, 403 N.Y.S.2d 2 (1st Dept. 1978); 

People v. Adams, 60 A.D.2d 811, 401 N.Y.S.2d 1 (1st Dept. 1978); People 

'I. Brown, 60 A.D.2d 917, 401 .'l.Y.S.2d S72 (2d Dept. 1978); Peopiei. 

Rodriguez, 56 A.D.2d 545,391 N.Y.S.2d 591 (lst Dept. 1977); People v. 

Valentine, 55 A.D.2d 585, 390 N.Y.S.2d 3 (1st Dept. 1976). In People v. 

Lee, supra, the court found that the issue of the accused's profit from 

the narcotics transaction is but one factor to be considered by the jury 

in evaluating the agency defense. Although the Appellate Division has 

reversed "in the interests of justice" where defense counsel failed to 

object to such an erroneous charge (see People v. Brown, supra; People v. 

Callahan, supra), the New York Court of Appeals has held that 'i Failur~ 

to object to this charge precluaes review in that Court. See People 'I. 

Argibay, supra. In People v. Jones, 107 A.D.2d 714, 484 N.Y.S.2d 69 \2d 

Depe. 1985) the court held ~hat although it ~ould have been or~feraDle 

for the trial judge to have provided the jury with more detai1ed guidance 
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concerning the application of factors which may be used to determine 

whether an agency relationship exists, the issue would not be considered 

for the first time on appeal where the charge was not objected to. 

It has been held that even if the undercover officer testifies that 

there were two sales but defendant testifies that he facilitated only one 

sale and acted in that transaction as the officerls agent, defendant is 

still entitled to an agency charge on both since a jury may believe any 

portions of the evidence presented by the prosecution and the defense. 

See People v. Rankin, 55 A.D.2d 826, 390 N.Y.S.2d 304 (2d Dept. 1976). 

Appellate courts have held that agency was not disproved beyond a 

reasonable doubt as a matter of law in cases where the officers or 

informant went to great length to induce a sale; in such cases, the 

agency defense seems to overlap with the qffirmative defense of entrap-

t S P 1 (" A 0 "d -'2 \1 '( r "d 30~ " -- 0 men. ~ eop e v. lJdray, _ .. Co _, :)1 11 •• .).<. ' I \4:;''' ~pt:. 

1987) (defendant's testimony alone was sufficient to have warranted an 

agency charge to the jury; further, reliance on an entrapment defense 

does not preclude submission to the jury of an agency charge). People v. 

Munoz, 54 A.D.2d 844,388 N.Y.S.2d 307 (1st Dept. 1976) (defendant, .) 

patient in a methadone program, was induced by his supervisor in the 

program, who acted as the informant for the police, to arrange a drug 

sale); People v. Gonzales, 66 A.D.2n 828, 411 N.Y.S.2d 632 (2d Dept. 

1978) (officers threatened defendant, who had no history 0f drug selling, 

to induce him to arrange d ';ale); see also People v. l..Jhitter, 54.:\.D.2d 

987, 388 N.Y.S.2d 661 (2d Dept. 1976) (defendant, who realized no profit, 

/las motivated by compassion for the .11legedly "sickll riddicted iJuyerl. 

Where the only proof of agency is defendant's testimony, and the 

jury rejects it, appellate courts have refused to reverse a conviction 
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for criminal sale, since credibility is the province of the jury. See 

People v. Belknap, 57 A.D.2d 970, 394 N.Y.S.2d 94 (3d Dept. 1977). See 

also People v. DeZimm, 102 A.D.2d 633, 479 N.Y.S.2d 859 (3d Dept. 1984), 

where the Appellate Division held again that evidence of whether defen

dant acted solely as agent of buyer, including evidence that defendant 

purchased more cocaine from his supplier than he sold to buyer, presented 

a jury question. See also ,People v. Caban, 118 A.D.2d 957, 500 N.Y.S.2d 

183 (3d Dept. 1986) where that court held that evidence that defendant 

possessed a quantity of marihuana at the time of his arrest (several 

months later) was properly received by the jury for purposes of 

discrediting the entrapment and agency defenses. However, it \s not 

harmless error where defendant was not allowed to testify as to why he 

obtained drugs for an undercover officer. The court held that this 

~ffectively precluded the jury from determining defendant's intent to 

se 11. 

1987) . 

People v. Ellison, A.D.2d _, 513 N.Y.S.2d 213 (2d Dept. 

4. Admissibility of Evidenre of Prior Drug 
Activity Where .6.gency Defense .!..§. RaTsecr---

Evidence of prior convictions of violations of the law governing 

controlled substances or marihuana is admissible on the People's direct 

case as evidence of motive and intent. People v. Heffron, 59 A.D.2d 263, 

399 N.Y.S.2d 501 (4th Dept. 1977); People v. O'Keefe, 87 Misc.2d 739, 386 

~.Y.S.2d 934 (Sup. Ct. Westchester Co. 1976). Similarly, a defendant ~ay 

be cross-examined about prior drug-related convictions but not about 

pending indictments or withdrawn gu!lty pleas. See People v. Heffron. 

supr,l; ~ ~_lso People v. Darrisaw, 68 A.D.2d 822,414 N.Y.S.t2d 316 (1st 

Dept. 1979), rev'd on other grounds, 49 N.Y.2d 786, 426 N.Y.S.2d 728 
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5. Inapplicability of Agency Defense 
to Criminal Possession 

Agency ;s no defense to a charge of criminal possession of a con-

trolled substance or marihuana. ~ People v. Sierra, 45 N.Y.2d 56, 407 

N.Y.S.2d 669 (1978), the New York Court of Appeals approved a trial 

court's refusal to charge the jury that if they found that the defendant 

barmaid, who had received $20 for passing $195 worth of cocaine to an 

undercover officer, had acted as an agent in arranging the sale, she 

should be acquitted on a charge of criminal pos3ession. The Court of 

Appeals also rejected defendant's argument that she could not be convic-

ted of criminal possession because she did not own the cocaine and her 

possession of it was brief and transitory. See also People v. Henderson, 

64 A.D.2d 906, 4U7 N.Y.S.2d 888 (2d Dept. 1978), and People Y. Lauaer, 65 

A.D.2d 520, 409 N.Y.S.2d 222 (1st Dept. 1978), citing Sierra and the 

similar, earlier case of People v. O'Keefe, 87 Misc.2d 739, 386 N.Y.S.2d 

934 (Sup. Ct. Westchester Co. 1976). 

6. Repugnant Verdicts 

A verdict of guilty of criminal possession with intent to 5211 is 

repugnant to a verdict of acquittal of sale based on a finding of agency. 

People v. Lucas, 80 A.D.2d 836, 436 N.Y.S.2d 334 (2d Qept. 1981); People 

v. Rodriguez, 74 A.D.2d 858, 425 N.Y.S.2d 372 (2d Dept. 1980) aff'd, 53 

N.Y.2d 991, 441 N.Y.S.2d 672 (1981); People v. Cintron, 67 A.D.2d 1007, 

413 N.Y.S.2d 745 (2d Dept. 1979); Eeople v. Perez, 60 A.D.2d 656, 400 

N.Y.S.2d 559 (2d Dept. 1977). 

7. Criminal Facilitation 

Penal .Law §§115.00, 115.01, 115.05, and 115.08 proscribe various 

568 



91 

degrees of "criminal facilitation," i.e., engaging in conduct which 

provides someone with the means or opportunity to commit a felony (or any 

crime if the person committing the crime is under sixteen), believing it 

probable that one is thus enabling a person to commit a crime. A charge 

of criminal facilitation in the second degree -- the facilitation of a 

class A felony with the belief that one is probably facilitating a class 

A felony (Penal Law §115.05) -- might under certain circumstances be 

applied to an agent who arranges a major drug sale. Although merely 

telling an undercover officer where to purchase drugs is insufficient to 

support a conviction for criminal facilitation (People v. Gordon, 32 

N.Y.2d 62, 343 N.Y.S.2d 103 [1973J), the court in ~~ple v. Volante, 75 

Misc.2d 400,347 N.Y.S.2d 836 (Sup. Ct. N.Y. Co. 1973), dismissed an 

indictment for criminal sale for insufficient evidence without prejudice 

to the filing Jf new charges of criminal Facilitation ~here the defendant 

had accompanied the undercover officer to the seller's apartment and gave 

the seller his car keys so the latter could get the na~cotics. See also 

People v. Kiser, 63 A.D.2d 707, 404 N.Y.S.2d 1005 (2d Dept. 1978), where 

the court held that a defendant who had arranged a sale but not profited 

from it and who had no prior dealings with the seller could have been 

charged as a facilitator, citing Volante. The defendants in Volante and 

Kiser arguably acted as buyer's agents, yet the courts held, though 

finding insufficient evidence of sale, that they could oe charged with 

criminal facilitation. Evidence that defendant cut up her stockings to 

use as masks and gave gloves to her husband established a prima facie 

':ase 'J[ '.:riminal facilitation. People v. Letizia, 122 A.D.2d S55, 504 

N.Y.S.2d 945 (4th Dept. 1986). 

However, criminal facilitation is not a lesser included offense of 
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sale. People v. Luther, 61 N.Y.2d 724, 472 N.Y.S.2d 614 (1984); People 

vo Glover, 57 N.Y.2d 61, 453 N.Y.S.2d 660 (1982); People v. Parks, 99 

A.D.2d 537, 471 N.Y.S.2d 327 (2d Dept. 1984); People v. Fischer, 94 

A.D.2d 706, 462 N.Y.S.2d 64 (2d Dept. 1984). 

(b) Entrapment (Affirmative Defense) 

Where the record established that police arranged for defendant to 

purchase heroin after considerable persuasion and did so to "have some

thing" to induce him and others to "penetrate l
: a District Attorney' s 

office by attempting to bribe the staff there, the defendant was entitled 

to a charge to the jury on the affirmative defense of "entrapment." 

People v. Johnston, 47 A.D.2d 897, 366 N.Y.S.2d 198 (2d Dept. 1975). 

This defense is proved if the defendant 2stablishes by a preponderance of 

the evidence that, but for the inducement of a government agent, he would 

not have committed the crime; it is a question of Fact (Penal _3W 

§40.05). See People v. Singer, 101 A.D.2d 606, 474 N.Y.S.2d 854 (3rd 

Dept. 1984). A defendant was entitled to a charge to the jury on 

entrapment where the record established that an informant, who was 

"cooperating" with the police in an effort to obtain a favorable disposi

tion in his own criminal sale case, repeatedly importuned the defendant 

to sell him a quantity of a controlled substance, abandoned in the 

defendant's apartment by another, and the defendant, after refusing 

several times, finally capitulated. People v. Sundholm. 58 4.0.2d 224. 

396 N.Y.S.2d 529 (4th tJept. 1977). A defendant is also entitled to 3 

charge of entrapment where defendant acted because he claims the 

IJndercover officer promised to help deft:ndantnove his family ft'oln 1 jrlJg 

Infested neighborhood. People v. Navarro, 104 A.D.2d 958, ~80 ~.Y.S.2d 

575 (2d Dept. 1984). 
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Similarly, it was reversible error for the trial court to refuse to 

charge the jury on entrapment where there was evidence that defendant 

repeatedly refused to arrange a drug sale for two months, that defendant 

had not dealt with drugs since his release from prison, and that he owed 

a debt of gratitude to the informant who persuaded him to arrange the 

sale. See People v. Lauder, 65 A.D.2d 520, 409 N.Y.S.2d 222 (1st Dept. 

1978 ). 

Guilt must be established beyond a reasonable doubt before a jury 

may even consider the affirmative defense of entrapment. People v. 

Fusaro, 77 A.D.2d 627, 430 N.Y.S.2d 125 (2d Dept. 1980); People v. 

Lawson, 75 A.D.2d 607, 426 N.Y.S.2d 791 (2d Dept. 1930); People v. 

Morr~, 68 A.D.2d 893, 413 N.Y.S.2d 757 (2d Dept. 1979); People v. 

Johnston, supra. Therefore, it is error for a court to instruct the jury 

that it must first determine whether the defendant has proved his defense 

by a preponderance of the evidence and if they find that he has not, then 

consider whether the People have proven his guilt beyond a reasonable 

doubt. In People v. Aharonowicz, A.D.2d _, 509 N.Y.S.2d 869 (2d 

Dept. 1986), the court held that a defendant has an "absolute and 

unqualified" right, whether or not he takes the stand, to adduce evidence 

of good character in order to raise an inference of entrapment. The 

court found that defendant's good character was particularly probative as 

he had no prior convictions. Also, it is reversible error to refuse to 

allow defendant to testify as to statements made to him by an informant. 

The Court af Appeals held that the informant's statements were admissible 

to show inducement ]nd defendant's state of mind, thus showing 

entrapment. People v. Minor, 69 N.Y.2d 779, 513 N.Y.S.2d L07 (1987). 
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(c) Police Conduct Amounting to a Denial of Due Process 

Even if a defendant's entrapment defense is rejected by a jury, a 

court may dismiss the indictment if police conduct is so outrageous as to 

deny defendant due process under the New York State Constitution. In 

People v. Isaacson, 44 N.Y.2d 511, 406 N.Y.S.2d 714 (1978), the New York 

Court of Appeals ruled that, in determining whether due process had been 

denied by police conduct, the following illustrative factors should be 

considered: (1) whether the police manufactured a crime which otherwise 

would not likely have occurred, or merely involved themselves in an 

ongoing criminal activity; (2) whether the police themselves engaged in 

criminal or improper conduct repugnant to a sense of justice; (3) whether 

the defendant's reluctance to commit th~ crime was overcome by appeals to 

humanitarian instincts such as sympil.thy or past friendship, by temptation 

of exorbitant gain, or by persistent solicitation in the face Jf 

unwillingness; and (4) whether the record reveals simply a desire to 

obtain a conviction with no reading that the police motive is to prevent 

further crime or protect the populace. 

No one of these submitted factors is in 
itself determinative but each should be 
viewed in combination with all pertinent 
aspects and in the context of proper law 
enforcement objectives--the prevention 
of crime and the apprehension of viola
tors, rather than the encouragement of 
and participation in sheer lawlessness. 
As a bare minimum, there should be a 
purposeful eschewal of illegality or 
egregious foul play. A prosecution 
conceived in or nurtured by such con
duct, as exemplified in these guide
lines, so as to cast aside and mock 
"that fundamental fairness essential to 
the very concept of justice" should be 
forbidden under traditional due process 
principles. 

rd., 406 N.Y.S.2d at 719-720. 

572 



95 

Accordingly, the Court found that the record established that (1) the 

police arrested one Breniman for possession of "amphetamine" which, upon 

chemical analysis, proved to be caffeine; (2) the police beat Breniman 

and threatened him with a prosecution for possession of a controlled 

substance, although they knew the substance he had possessed was 

caffeine, unless he arranged for them to make an arrest for the sale of 

at least two ounces of cocaine; (3) Breniman contacted an acquaintance, 

defendant, a Pennsylvania resident and casual user of drugs, and impor

tuned him to make the sale because Breniman needed money for his defense; 

(4) defendant contacted a friend of a friend of his girlfriend, and 

procured the cocaine; and (5) defendant met Breniman in a bar, which 

Breniman told defendant was in Pennsylvania, but which was actually just 

over border in New York, whereupon the police arrested defendant. The 

Court stated: 

Applying ••. [the illustrative] factors to 
this case, first we find the manufacture 
and creation of crime. At most, and 
over his denial, the record shows that 
defendant had made small and rather 
casual sales of drugs. Indeed, it was 
established that he did not himself have 
access to the quantity of drugs sought 
by Breniman and for which he was 
arrested but was only directed to the 
source by one who testified against him. 
Doubtless, a crime of this magnitude 
would not have occurred without active 
and insistent encouragement and 
instigation by the police and their 
dgent. 
Turning to the second component, serious 
police misconduct repugnant to a sense 
of justice is revealed. Initially, 
there was conceded abuse Jf 3reniman dt 
the substation. \~hile this harm 't-Ias 
'lisited upon a third party, It cannot be 
0verlooked, for to do so would be to 
accept police brutality as long as it 
was not pointed directly at defendant 
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himself. Not only does the end not 
justify the means, but one should not be 
permitted to accomplish by indirection 
that which is prohibited by direction. 
More importantly. these actions set the 
pattern for further disregard of 
Breniman's rights in failing to reveal 
to him that the material he possessed on 
December 5 would not subject him to 
criminal charges (cf. Brady v. 
Maryland, 373 U.S. 83).--rhls was decep
tive, dishonest, and improper; it dis
played a lawless attitude and, if 
countenanced, would suggest that the 
police are not bound by traditional 
notions of justice and fair play. 
The third factor embraces a persistent 
effort to overcome defendant's reluc
tance to commit the crime. Breniman, as 
informant, played upon defendant's 
sympathy, their past relationship, and 
persevered in his request despite defen
dant's obvious unwillingn~3s. Moreover, 
even if defendant was motivated by 
expectation of profit, the lure of 
exorbitant gain is not a proper basis to 
create crime for the purpose !JT obtain
ing convictions. With resistance so 
undermined, even a person not predispos
ed to crime may be enticed to violate 
the law. 
Finally, there is the overriding police 
desire for a conviction of any individ
ual. In this respect, one is immedi
ately shocked by an incredible geograph
ical shell game--a deceit which effected 
defendant's unknowing and unintended 
passage across the border into this 
State. While this outright fraud was 
ostensibly accomplished by an informant, 
he was acting at the behest of the 
police, who emphasized that the sale 
must take place in New York, and thus 
are chargeable with the tactics employed 
by their agent (citations omitted). 
Of course, in a particular case it ~ay 
be necessary for the police to apprehend 
a criminal who operates outside our 
borders, but this is not such a situa
tion. Therr Is no suggestion that 
defendant had previously sold great 
quantities of cocaine. In short, the 
police wanted a conviction and simply 
set two specifications--a large amount 
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of the substance to denote a high grade 
of crime and a situs of sale in New 
York. There was no indication of any 
desire to prevent crime by cutting off 
the source and, thus, the conviction 
obtained became little more than a 
statistic. 
In sum, this case exposes the ugliness 
of police brutality, upon which was 
imposed a cunning subterfuge employed to 
enlist the services of an informant who, 
deceived into thinking he was facing a 
stiff prison sentence, desperately 
sought out any individual he could to 
satisfy the police thirst for a convic
tion, even of a resident of another 
state possessed of no intention to enter 
our confines. Separately considered, 
the items of conduct may not rise to a 
level justifying dismissal but viewed in 
totality they reveal a brazen and 
continuing pattern in disregard of 
fundamental rights. 

~, 406 N.Y.S.2d at 720. 

3y contrast see People v. Paccione, 99 ;~isc. 2d 1027,417 'J.Y.S.2d 

850 (Nassau Co. Ct. 1979), a burglary prosecution where the ~ourt, 

applying the standards set forth in Isaacson, found no due process 

violation, although it condemned the police conduct in "bugging" the 

office of an investigator hired by defendants' attorney. 

F. Other Drug Related Offenses 

(1) Criminal Sale of a Controlled Substance 
in or near School Grounds - (C1ass B Felony -

Penal Law 220.44) 

Knowingly and unlawfully sells: 

(a) controlled substance in violation of PL §220.34(1) through 

(6) to a person under 19 years old, when sale takes place 

an school grounds; or 

(b) controlled substance in violation of Pl §220.39(1) through 

(8) to a person under 19 years old, when sale takes place 
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on school grounds. PL §220.44 

The maximum sentence for this offense shall be fixed by the court at 

no less than six years, and no more than 25 years. The minimum sentence 

must be fixed at one-third of the maximum term imposed and must be 

specified in the sentence. PL §70(2)(b). 

(2) Criminally Possessing ~ Hypodermic Instrument 

(Class ~ Misdemeanor ~ Penal Law §220.45). 

Knowingly and unlawfully possessing or selling a hypodermic syringe 

or hypodermic needle. 

(a) Proof of Offense: Intent and Conduct 

The elements of knowledge and unlawfulness in this offense are the 

same as those elements in criminal possession or sale of a controlled 

substance or marihuana; see discussion in Sections C(l) and E(l), 

supra. There is a confl i ct in the lower courts as to what cons t i tutes .3, 

sufficient allegation of these elements in an information charging the 

offense of criminal possession of a hypodermic instrument. In People v. 

Cianciulli, 59 Misc.2d 187, 298 N.Y.S.2d 217 (Dist. Ct. Nassau Co. 1969), 

the court, on motion during the trial, dismissed an information which 

charged that lithe defendant did wilfully, wrongfully, and unlaw- fully, 

violate the provisions of Section 220.45 of the Penal Law of the State of 

New York, in that at the time and place aforesaid, the said defendant did 

criminally possess hypodermic instruments ... ," .!E,., 298 N.Y.S.2d at 218. 

The court found no allegation that the defendant had a culpable menea1 

state, that is, that he knowingly unlawfully possessed the hypodermic 

instrument. ~evertheJess, ~he court permitted the prosetutor to later 

~iJe a sufficient information even though the jury had been sworn and the 

People's first witness had given some evidence. The court held that the 
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defendant was not thereby subjected to double jeopardy since U[t]he 

People's first information in this case was deficient to the point where 

it could not support a conviction, and when the defendant was tried upon 

slJch an information he was not placed in jeopardy .... II Id., 298 N.Y.S.2d 

at 220. This view was rejected as "hypertechnical and unacceptable" by 

an appellate court in People v. Jinks, 63 Misc.2d 653, 313 N.Y.S.2d 158, 

160 (Sup. Ct. App. Term 1970). In Jinks, the court found that an infor

mation charging a defendant 'Nith Hwilfully, wrongfully, and unla'.oJfully" 

possessing a hypodermic instrument was sufficient as it fairly apprised 

the defendant of the charge against him. 

There is a line of cases involving possession of hypodermic instru-

ments which holds that the burden of proving lawfulness of possession (or 

sale) by a preponderance of the evidence is on the defendant. People v. 

Strong, 47 A.O.2d 798,365 :'l.f.S.2d 310 (4th Dept. 1975), aff'd, 42 

N.Y.2d 868, 397 N.Y.S.2d 779 (1977); People v. Gray, 68 Misc.2d 280, 327 

N.Y.S.2d 201 (Dist. Ct. Nassau Co. 1st Dist. 1971); People v. Saul, 12 

Misc.2d 356, 176 N.Y.S.2d 405 (Columbia Co. Ct. 1958); People v. Saul, 

supra, relied on the former Penal Law while People v. Gray, supra, and 

People v. Strong, supra, were based on the PUblic Health Law provisions 

which preceded and were substantially the same as the currently effective 

Public Health Law §3396(1): 

(n ,lOy civil, criminal or tldminis
trative .lction or proceeding brought for 
the enforcement of any provision of this 
article, it shall not be necessary to 
negate or disprove any exception, 
,~XClJse, oroviso t)r exemption contained 
in this ilrticle,wd ~he burden )1"' oroor 
of lny 3uch exception, ~xcuse, proviso, 
or ~xemption shall be upon the person 
claiming its benefit. 
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In Saul, the defendant unsuccessfully contended that the People had 

the burden of disproving his bald statement that he had lawfully obtained 

the hypodermic instrument pursuant to a prescription in Florida. In Gray 

and Strong, the defendants did not introduce any evidence concerning the 

lawfulness of their possession but unsuccessfully moved to dismiss on the 

ground that the People had not proved unlawfulness. In Saul, the court 

analogized the lawfulness of possession of a hypodermic needle to a 

license to carry firearms or operate a vehicle: the burden is on the 

defendant. The couds in Gray and Strong adhered to this principle. It 

should be noted that in People v. Vargas, 86 Misc.2d 1018, 384 N.Y.S.2d 

643 (Sup. Ct. N.Y. Co. 1976), a case involving criminal sale of a 

controlled substance by a druggist who mistakenly belio.ved he was selling 

pursuant to a valid prescription, the court held that the burden is on 

':he ;Jeop~e to disprove lawfulness. It distinguished Saul on the jrouna 

that it was decided under the former Penal Law and Strong and Gray 

involved charges of violations of the Public Health Law as well as the 

Penal Law. See Section C(l) supra for a detailed discussion of Vargas. 

But cf. People v. Williams, 97 A.D.2d 491, 468 N.Y.S.2d 12 (2d Dept. 

1983), where the Appellate Division, Second Department, held that in 

order to prove guilt beyond a reasonable doubt, the prosecution must 

establish defendant's knowledge of the presence of a hypodermic 

instrument in the vehicle in #hich he was apprehended. 

The People clre not required to prove that the hypoder:nic instrument 

that the defendant is charged with criminally possessing or sel11ng is 

':unctiona1. People v. ':trong, 42 ;L'{.2d -368, 397 LY.S.:::d 779 \1977), 

lrf'g, 47 A. • .J.2d 798, 365 N.Y.S.2d 310 (4th :)ept. 1975); People v. ,jinKS, 
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63 Misc.2d 653, 313 N.Y.S.2d 158 (Sup. Ct. App. Term 1970). 

Circumstantial evidence supported the defendant's conviction for 

criminal possession of a hypodermic needle where the needle was found in 

the pocket of the defendant's jacket and the defendant never denied 

ownership of the jacket, which fit him. People v. strong, supra. 

(3) Criminal Injection of a Narcotic Dr)g 
(Class I Felony 2 PenaT Law §220.46 . 

Knowingly and unlawfully possessing a narcotic drug and inten-

tionally injecting by means of a hypodermic syringe or hypodermic needle 

all or any portion of that drug into another person's body with his 

consent. 

(a) Proof of Offense: Intent and Conduct 

There are two elements of boCh intent and conduct in this of~ense. 

The first is knowing and unlawful possession of a narcotic drug; the 

second is the intentional injection of that narcotic drug. The elements 

of "knowing and unlawful possession " are the same as those in the know

ing unlawful possession of a control lea substance or marihuana. See 

Section C(l), sup~, for a discussion of these elements of int~nt and 

conduct. The second element of intent and conduct in the offense of 

criminal injection of a narcotic drug is the intentional injection by 

rneans of a hypodermic syringe or a hypodermic needle of any portion of 

that drug into the body :)f another person with the latter ' S COdsent. 

"Injection" has its ordinary meaning and must be done "intentionally." 

Penal taw §15.05(l) defines "intentionally" as follows: 

A person acts intentionally with 
respect to a result or to conduct 
described by a statute defining an 
offense when his conscious objective is 
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to cause such result or to engage in 
such conduct. 

(4) Criminally Using Drug Paraphernalia 

(a) Degrees of Offenses 

1. Criminally Using Drug Paraphernalia ~ the Second 
Degree (Class ~ Misdemeanor ~ Penal Law~20.50). 

Knowingly possessing or selling: 

1. Diluents, dilutants, or adulterants, including but not 

limited to, any of the following: quinine hydrochloride, 

mannitol, mannite, lactose or dextrose, adapted for the 

dilution of narcotic drugs or stimulants under circum

stances evincing knowledge that some person intends to 

use the same for purposes of unlawfully mixing, com

pounding, or otherwise preparing any narcotic drug or 

stimulant; or 

2. Gelatine capsules, glassine envelopes or any other mat2-

rial suitable for the packaging of individual quantities 

of narcotic drugs or stimulants under circumstances 

evincing an intent to use, or under circumstances evinc-

ing knowledge that some person intends to use the same 

for the purpose of unlawfully manufacturing, packaging or 

dispensing of any narcotic drug or stimulant. 

2. Criminally Using Drug Paraphernalia in the 
First Degree(CTa'SSQ: Felony:. Penal Law §220.55) 

Criminal use of drug paraphernalia in the second degree by a person 

with a prior conviction for criminal use of drug paraphernalia in the 

;econd degree. 

(b) Proof of Offense: Intent and Conduct 

The elements of "knowledge," "possession," and "selling" in the 
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offense of criminally using dr~g parphernalia are the same as those 

involved in criminal possession and criminal sale of a controlled sub-

stance or marihuana; see discussion of these elements in Sections C(l) 

and E(l), supra. 

The constitutionality of proscribing the criminal use of drug para

phernalia was challenged in 1972 in People v. Taylor, 70 Misc.2d 970, 335 

N.Y.S.2d 324 (Dutchess Co. Ct. 1972). The defendant was charged, inter 

alia, with the crime of criminally using drug paraphernalia as proscribed 

by Penal Law §220.50(2) in that he "knowingly possessed material suitable 

for packaging individual quantities of narcotic drugs, to wit: a ~uantity 

of plastic bags, under circumstances evincing an intent to use the same 

for the purpos~s of unlawfully packaging and dispensing a narcotic drug, 

to wit: marihuana."* Id., 335 N.Y.S.2d at 326. The defendant moved to 

dismiss this count in the indictment on the ground that it fajl~d to 

state a crime, or in the alternative, that Penal Law §220.50(2) was 

unconstitutional. The court disagreed, noting the strong presumption of 

validity accorded legislative enactments and stated that Penal Law 

§220.50 was a legitimate legislative effort to conquer the growing 

problem of the illegal distribution of narcotics. The court stated: 

The conduct proscribed is not the 
possession of a harmless innocuous 
"plastic bag" which can be used for many 
legitimate purposes so obvious as not to 
require recitation, but rather the 
~aKing of such dn instrumentality "under 
circumstances" which clearly indicate ,J. 

Id., 335 N.Y.S.2d at 328. 

* This case Clrose prior to the i~arihuana Reformi\ct :)f 1977 so mari
huana was under the existing law a "controlled substance," loosely 
termed "narcotic." 
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criminal purpose and objective, namely, 
unlawfully packaging and dispensing a 
narcotic drug contrary to the purposes 
for which the statute was enacted. 

The court added that "[w]hile the burden upon the People to prove 

beyond a reasonable doubt that conduct is intended which violates the 

statute may be a heavy one, this fact alone is insufficient to declare 

unconstitutional a legislative enactment which is definite, precise and 

reasonable under modern living conditions existing in a society faced 

with the drug plague." rd •. 335 N.Y.S.2d at 328-29. 

The same principles which apply to determine possession of a con

trolled substance or marihuana apply to determine whether a defendant 

possesses drug paraphernalia; see Section C(l), supra. For example, in 

People v. Tirado, 47 A.D.2d 193, 366 N.Y.S.2d 140 (1st Dept. 1975), 

aff'':!, 38 :-l.Y.2d 955,384 .'LY.':;.2d 151 (1976), the Appellate Oivision, 

First Department, held that the defendant's criminal possession of drug 

paraphernalia was proved beyond a reasonable doubt where the adulterants 

were found in the kitchen of the premises that defendant leased and the 

defendant was on the premises at the time that a lawful search under a 

warrant was conducted. 

A defendant's guilt of criminally using drug paraphernalia may ~e 

proved by circumstantial evidence, provided that it excludes, to a moral 

certainty, every other reasonable hypothesis except guilt. See People 

v. Robertson, 61 A.D.2d 600,403 N.Y.S.2d 234 (1st Qept. 1978),lff'd, 

48 N. Y .2d 993, 425 N. Y .S.2d 545 (1980), discussed in Section C( 1), supra, 

'.vher~ the court concluded that "[tJhe circumstantial evidence nerein 

:lbove '~urnrnarized serves to conclusively link defendant '.vith the=xercise 
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of dominion and control over the apartment and as such justifies the 

jury's finding that defendant had constructive possession .... 11 ~! 

403 N.Y.S.2d at 240. 

(c) Narrowly Drawn Civil Sanctions Against 
"Head Shops" Are Constitutional 

In Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 

455 U.S. 489, 102 S.Ct. 1186 (1982), the United States Supreme Court 

upheld the constitutionality of a village ordinance which requires a 

business to obtain a license costing $150 if it sells any items that are 

"designed or marketed for use withll illegal drugs. The village attorney 

prepared and distributed to the public licensing guidelines defining 

terms such as "pipes,1I IIroach clipsll and "paraphernalia." The ordinance 

made it unlawful to sell these items without the license or to sell any 

item to a minor. The business was required to Fi1e df~idavits stating 

that the licensee and its employees had not been convicted of a 

drug-related offense. Further, the business was required to record all 

sales of these items, with names and addresses of all purchasers, and 

make these records available for police inspection. Finally, the manner 

of sale was regulated - for example, pipes must be covered if displayed 

within the proximity of "literature encouraging illegal use of cannabis 

or illegal drugs. 1I The ordinance set fines at ten dollars to five 

hundred dollars; each day that a ~iolation continued gave rise to a 

separate offense. 

The Flipside, Hoffman Estates, Inc., an Illinois "head shop" (a 

store selling these items 3S well as tobacco, novelties, jewelry, 

magazines and phonograph records), sued For declaratory and injunctive 

relief, contending that the ordinance was unconstitutional on its face. 
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The Seventh Circuit Court of Appeals agreed. The Flipside, Hoffman 

Estates, Inc. v. Village of Hoffman Estates, 639 F.2d 373 (1980), 

rev1d, 455 U.S. 489, 102 S.Ct. 1186 (1982), reh. denied, 456 U.S. 950 

(1982). 

In reversing the decision below and upholding the constitutionality 

of the ordinance, the United States Supreme Court rejected the contention 

that "designed or marketed for use" were impermissibly vague terms: 

Whatever ambiguities the "designed ••. for use" 
standard may engender ~ the a lternat i ve IImar
keted for use ll standard is transparently 
clear: it describes a retailer1s intentional 
display and marketing of merchandise. The 
guidelines refer to the display of parapher
nalia, and to the proximity of covered items 
to otherwise uncovered items. A retail store 
therefore must obtain a license if it 
deliberately displays its wares in a manner 
that appeals to or encourages illegal drug 
use. The standard requires scienter, since 1 

retailer could scarcely "market" items "for" 
a particular use without intending that use. 

I d ., 102 S. Ct. at 1195. 

New York State had a comprehensive legislative scheme, General 

Business Law, Article 39, adopted from a model drafted by the United 

States Drug Enforcement Administration, designed to impose civil peoal-

ties on any person, firm or corporation who possesses with intent to 

sell, offer for sale, or purchase IIdrug-related paraphernalia under cir-

cumstances evincing knowledge that the paraphernalia is possessed, sold, 

fJr purchased for [a ,jrug-rr:lated purposeJ." General 8usiness Lo.\.I! §851. 

The drug-related paraphernalia and purposes are defined in General 

Business Law §850 (e.g., kits to grow marihuana, hypodermic needles, 

devices for cleaning marihuana, ~tc.) The proscribed conduct is declared 

to be a nuisance (General Business Law §852[3J). The person who sells 
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these specific drug-related items may have his selling license revoked 

(General Business Law §852[2]). The State Attorney General or any state 

or local health officer, town, village or city attorney, or the chief 

executive officer of a municipality may institute an action in a court of 

competent jurisdiction to enjoin any activity prohibited by §85l. See 

General Business Law §853. If the court finds a violation, it may assess 

civi I penalities in the amount of $1,000 to $10,000 for each violation. 

However, the Appellate Division Courts for the second and first 

departments agree that county and town drug paraphernalia laws are 

preempted by comprehensive and detailed state statutes (General Business 

Law §850-853) in the field of drug-related paraphernalia. People v. 

Gless, 107 A.D.2d 607, 483 N.Y.S.2d 715 (1st Dept. 1985), aff'd, 65 

N.Y.2d 669,491 N.Y.S.2d 622 (1985); People v. Dougal, 102 A.D.2d 531, 

477 ~.,(.S.2d 381 (2d Dept. 1984),3.ff'd, 65 N.Y.2d 668,491 :LY.3.2d 522 

(1985). On July 17, 1981~ the United States District Court for the 

Southern District of New York in Franz~ v. Carey, 518 F.Supp. 324, 326 

(1981), ruled that Article 39 of the General Business Law was 

unconstitutionally vague. The court found that the phrase in §850 

requiring that the proscribed items be "designed for the purpose [of 

illegal drug use]" refers to the subjective intent of the alleged 

violator rather than the physical characteristics of a particular item." 

Id. at 335. The court Found that the statute, unlike the ~odel ~ct on 

which it was based, contains no enforcement guidelines to aid officials 

in assessing the seller's actual intent. Would the sale of cigar~tte 

rolling paper', IJnaccompdnif'~d by'! ',all:! of tobacco, withoutnorr::, ~stab

lish d drug-related purpose? Although the statute gives notice af ~he 

prohibited conduct, a violation depends upon undefined circumstances, 
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with no guidance to law enforcement officials and courts. Accordingly, 

the court granted pla.intiff IIheadshop" owners the declaratory and injunc

tive relief sought. 

General Business Law Article 39 differs ~ubstantially from the 

ordinance upheld in Flipside. That ordinar.ce provided guidelines for 

restricting the sale and display of items that could aid illegal drug 

use without prohibiting it outright. For example, under the ordinance, 

the drug-related item "paper,1I (rolling paper) if white, may be openly 

displayed; colored paper must be covered. The court in Flipside 

clearly ruled the Constitution requires that statutes and ordinances 

imposing penalties on the sale of drug-related paraphernalia must be 

drafted narrowly with very specific guidelines. 

Howevp.r, in Franza v. Carey, 102 A.D.2d 780, 478 N.Y.S.2d 873 (1st 

Dept. 1984), appeal dismissed, 64 N.Y.2d 886 (1985), the Appellate 

Division held, on the "clearll (id., at 780, 478 N.Y.S.2d at 873) 

authority of the Flipside decision, that Article 39 was not impermissibly 

vague. The court agreed that a "violation of Article 39 occurs only if 

the violator is shown to have a culpable intent .... The phrase in §851 

of the General Business Law of -- under circumstances evincing knowledge ' 

seems •.. reasonably construed to require a showing that a retailer 

has reason from the circumstances to know ... that the buyer of drug 

paraphernalia intends to IJse it for d proscribed purpose." rd. at 780, 

478 N.Y.S.2d at 873. 

(5) Criminal Possession of Precursors of 
Controlled SubstancestClass E Felony -

Penal Law 9220.bOT.- -

Possession of the following accompanied by a present intent to 

manufacture a controlled substance unlawfully: 
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(a) carbamide (urea) and propanedioc and malonic acid or its 

derivatives; or 

(b) ergot or an ergot derivative and diethylamine or di

methylformamide or diethylamide; or 

(c) phenalacetone (1-phenyl-2 propanone) and hydroxylamine or 

ammonia for formamide or benzaldehyde or nitroethane or 

methylamine; or 

(d) pentazocine and methyl iodide; or 

(e) phenylacetonitrile and dichlorodiethyl methylamine or 

dichlorodiethyl benzyl amine; or 

(f) diephyenylacetonitfile and dimethylaminoisopropyl chlor-

ide; or 

(g) piperidine and cyclohexanone and bromobenzene and lithium 

or magnesium; ur 

(h) 2, 5-dimethoxy benzaldehyde and nitroethane and a reduc-

i ng agent. 

(a) Proof of Offense: Intent and Conduct 
-",""- -

The element of possession is the same as that involved in criminal 

possession of a controlled substance or marihuana (see Section C[lJ, 

supra) that is, exercising dominion and control over these substances. 

There must be an accompanying intent to manufacture a controlled sub-

stance "unlawfully,1I that is, without a license to manufacture such a 

substance in accordance with the provisions of Article 33 of the Public 

Health law. 

(6) Griminal Sale of a Prescription for d 
Controlled Substance (Class C felony 
Penal Law 9220.65 

A person is guilty of criminal sale of a prescription for a 
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controlled substance when, b~ing a practitioner (Public Health Law §3302) 

he knowingly and unlawfully sells a prescription for a controlled sub

stance. "Unlawfully" for the purposes of this section, means other than 

in good faith in the course of his professional practice. Criminal sale 

of a prescription is a class C felony. 

(7) Drug Loitering Law; Loitering 
.irl the First Degree (Class .!! 

Misdemeanor ~ Penal Law §240.36). 

Loitering or remaining in any place with one or more persons for 

the purpose of unlawfully using or possessing a controlled substance as 

defined in Article 220. 

(a) Proof of Offense: Intent and Conduct 

The conduct proscribed is "loitering" with the intent (the statute 

says "purpose") of un 1 awfu lly us i ng Qr possess i ng ~ ::ontro 11 ed 3ub-

stance. 

Loitering has been construed by the courts to mean "to consume time 

idly, to linger, to delay, to spend time in a place in an idle manner, 

to travel indolently." People v. Nowak, 46 A.D.2d 469,363 N.Y.S.2d 

142, 145 (4th Dept. 1975); see also People v. Bell, 306 N.Y. 110 (1953). 

Mere loitering on a public street cannot constitutionally be pro

scribed since it is innocent activity. People v. Diaz, 4 N.Y.2d 467, 

176 N.Y.S.2d 313 (1958); see also Shuttlesworth v. Birmingham, 382 u.s. 
87, 86 S.Ct. 211 (1965). A New York statute, former Pendl Law 

§240.35(6), penalized any person who loitered under circumstances which 

justified only suspicion that he was about to commit a crime, but did not 

establish probable cause to believe that he was about to cornmit d .:rirne, 

and who failed to identify himself or give a reasonably credible 
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account of his conduct and purpose to a peace officer upon inquiry. This 

statute was struck down as unconstitutional in People v. ~erck, 32 N.Y.2d 

567, 347 N.Y.S.2d 33 (1973). The Court held that: 

(1) this statute was so vague as to deny due process since it 

failed to give fair notice as to what conduct was pro

scribed; 

(2) this statute gave the police unfettered discretion to 

arrest, violating the constitutional requirement that 

arrests are lawful only where there is probable cause to 

believe that a crime is, will be, or has been committed; 

(3) this statute violated the IIprivileges and immunities ll 

clause of the Fourteenth Amendment by restricting the 

free movement of ci ti zens .of the Uni ted States through 

the State of New York (citing Edwards v. California, 314 

U.S. 160, 62 S.Ct. 164 [1941]). 

A state can only constitutionally proscribe loitering if the 

loitering proscribed is: 

(1) loitering in a restricted area such as a school or school

grounds or waterfront where the right to be present in the 

area ;s limited (People v. Merolla, 9 N.Y.2d 62, 211 

N.Y.S.2d 155 [1961]; People v. Johnson~ 6 N.Y.2d 549, 190 

N.Y.S.2d 694 [1955]); ar 

(2) loitering For the purpose of committing, that is, '.'lith 

the intent to commit, another separate oFfense, such as 

loitering for the purpose af prostitution (People ~. 

Smith, d9 :~isc.2d 754,393 N.Y.S.2d ::39 [Sup. ct. .'\pp. T. 

1st Dept. 1977J, aff'd, 44 N.Y.2d 613, 407 N.Y.S.2d 462 
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[1978]; People v. Barton, 105 Misc.2d 469, 432 N.Y.S.2d 

312 [Buffalo City Ct. 1980]); or for the purpose of 

unlawfully using or possessing a controlled substance 

(People v. Pagnotta, 25 N.Y.2d 333, 305 N.Y.S.2d 484 

[1969]). 

The defendant in People v. Pagnotta, supra, challenged the consti

tutionality of former Penal Law §1533(5), the statute from which present 

Penal Law §240.36 was derived. The New York Court of Appeals ruled that 

former Penal Law §1533(5) was constitutional. The reasons given by the 

Court for upholding that statute are applicable to Penal Law §240.36, as 

the two statutes are substantially the same. The Court held that: 

(1) the statute was a reasonable exercise of the police 

power since it was an attempt to protect persons from 

encountering dangerous addicts and had ~ connection 

with the commission of a crime. 

(2) the statute gave persons fair notice of the conduct 

proscribed since it did not proscribe mere Innocent 

loitering but required some overt act relating to unlawful 

use or possession of narcotics. 

The Court added that since the defendants in the case before it 

possessed narcotics paraphernalia when they were arrested, they were not 

unconstitutionally penalized for a mere state of mind but had I:ommitted 

the constitutionally required overt act. 

The constitutionality of present Penal Law §240.36 was :hallenged 

fn .i lower court In People v. l:..:., 66 ;~isc.2d 191, 320 N.Y.5.2d ·~56 

(Dist. Ct. Nassau Co. 1971). The court upheld the statute, stating that 

"a violation [of this statute] can only arise when the evidence dis

closes d pdttern vf ilenavior whicll transcends mere desire or intent." 
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1£., 320 N.Y.S.2d at 459. The court fUrther declared that where the 

evidence of the overt act was circumstantial, it must establish lito a 

moral certainty" that the defendants are guilty. The information 

charging loitering wit~ intent to unlawfully use or possess a controlled 

substance was dismissed because the evidence established only that there 

was a pipe containing a small amount of hashish on the table in a 

backyard where the defendants had gathered,to play musical instruments. 

The general loitering statute •. ~enal Law §240.35, proscribes 

various loitering offenses as a violation if they are committed in a 

public place. "public place" is defined in Penal Law §240.00. This 

definition is set forth in Section A(2), supra, since it is applicable 

to certain marihuana offenses in Article 221. However, loitering in the 

first degree is proscribed in Penal Law §240.36 if it is committed in 

any place. This has been held not to include an apartment {People v. 

Nowak, 46 A.D.2d 469, 363 N.Y.S.2d 142 [4th Dept. 1975J), but to include 

the backyard of a private home (People v. Loehr, 65 Misc.2d 633, 318 

N.Y.S.2d 544 [Dist. Ct. Nassau Co. 1971]). In People v. Nowak, supra, 

the Appellate Division, Fourth Department, dismissed an information 

charging first degree loitering where the defendants were caught with 

marihuana in a private apartment, which the sheriff's deputies had 

searched pursuant to a search warrant. The Appellate Division stated: 

[I]t is difficult to relate the 
concept of ioitering to conduct within 
the privacy of an apartment. When 
applied to such an exclusive area the 
statute does not serve either of the 
fundamental purposes of loitering 
statu tes· by i nsu 1 at i ng members of the 
public from injury to their person or 
property or by materially assisting the 
police in maintaining the peace. A 
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policeman on his rounds may well observe 
the type of loitering upon the street or 
in semi-public areas which suggests the 
need for further investigation or even 
apprehension. But conduct within the 
privacy of the home will rarely offend 
the public peace or be observable to a 
police officer for purposes of frustra
ting unlawful conduct by summary action. 
The application of the loitering statute 
to the facts at bar only invites ques
tionable intrusions into personal pri
vacy and makes the law an instrument of 
harassment. Furthermore, it would be a 
rare occasion indeed when a police 
officer would obtain a warrant solely to 
apprehend an offender for the crime of 
loitering anywhere, to say nothing of an 
offense in a private apartment or home. 
The loitering offense thus becomes 
little more than an excuse for warrant
less intrusions or an "add-on" to multi
ply existing charges, as it was here. 

This case c (early confl icts \'iith People v. Loehr, supra, wner,= ::he 

District Court of Nassau County held that a defendant could be convicted 

for loitering for the purpose of unlawfully using or possess- ing 

dangerous drugs in the backyard of a private home because the Legis-

lature proscribed such loitering in "any place" and not only in a IIpub-

lic place. 1I The court in Loehr stated: 

The gravamen of the conduct sought to be 
controlled is the congregating for the 
purpose of using or possessing dangerous 
drugs. There is no logical basis for 
excluding private property from the 
application of this statute, and it is 
clear that the legislature did not 
intend such exclusion. Had it so inten
ded, it would h.ave said so. 

Id., 318 N.Y.S.2d at 545. 

G. tesser Included Offenses ~ Drug ~ossession and Sale Cases 

A verdict of guilty as to a greater count of an indictment or infor-
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mation is deemed a dismissal of a lesser included count. CPL §300.40(3) 

(b). Therefore a defendant convicted of both criminal possession of a 

controlled substance in the seventh degree and higher degrees of criminal 

possession is entitled to have the judgments of conviction against him 

modified by a dismissal of the charge of seventh degree criminal 

possession. People v. Nickens, 121 A.D.2d 199, 503 N.Y.S.2d 25 (1st 

Dept. 1986); People v. Rei~, 58 A.D.2d 611, 395 N.Y.S.2d 224 (2d Dept. 

1977); People v. Miles, 58 A.D.2d 634,395 N.Y.S.2d 678 (2d Dept. 1977)~ 

Similarly, where a defendant criminally sells drugs and incident thereto 

commits the crime of possession of drugs in a lower degree, conviction of 

the sale count requires dismissal of the possession count as an inclusory 

concurrent count. CPL §300.40(3)(b). People v. Teixeira, 101 A.D.2d 

818, 475 N.Y.S.2d 453 (2d Dept. 1984); People v. Wheeler, 79 A.D.2d 622, 

~33 N.Y.S.2d 470 (2d Dept. 1980); People v. Fortner, 78 A.J.2d 661, 432 

N.Y.S.2d 222 (2d Dept. 1980); People v. Cruzado, 65 A.D.2d 695, 409 

N.Y.S.2d 742 (1st Dept. 1978); People v. Harley, 56 A.D.2d 660, 392 

N.Y.S.2d 50 (2d Dept. 1977). However, criminal sale in the first degree 

and criminal possession in the first degree are both A-I felonies and 

neither is a lesser offense or inclusory offense of the other. 

Consequently, it is a question of judicial discretion as to whether both 

will be submitted. People v. Lopez, 77 A.D.2d 287, 433 N.Y.S.2d 569 (1st 

Dept. 1980). 

A verdict of guilty of criminal sale of a controlled substance or 

marihuana is not repugnant to a verdict ,)f acquittal For possession of 

,uch drug where it :"'dS proved beyond d r'easonab Ie joubt that tile 

defendant accepted inoney from an undercover pol ice officer .3.S )ayment ror 

supplying drugs but a third party actually delivered the 
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drugs and there was no evidence that defendant ever possessed the drugs. 

People v. Dilan, 58 A.D.2d 655, 396 N.Y.S.2d 65 (2d Dept. 1977). 

H. Duty of ~ Prosecutor to Disclose ~ Informant's Identity 

As is obvious from even a cursory reading of cases involving 

controlled substances and marihuana, a confidential informant is often 

the means by which the police apprehend the criminal seller or 

possessor. Therefore this section will focus on: 

(1) basic policy considerations supporting the information 

privilege; 

(2) an analysis of the difference in procedure between the New 

York Court of Appeals and the United States Supreme Court 

cases regarding suppression hearings where the issue involved 

is the prosecutor's duty to disclose an informant's iaentitj; 

and 

(3) an analysis of the law on the duty to disclose an informant's 

identity at trial, where there is no divergence between the two 

courts. 

(1) Policy Considerations 

Those who furnish to prosecutorial agencies information relating to 

the commission of crime enjoy a privilege of confidentiality. See 

Wigmore, Evidence §2374 (McNaughten rev. 1961); Colorado v. Nunez, 465 

'J.S. 324, 104 S.Ct. 1257 (1984); ;v!cCray v. Illinois, 386 U.S. 300, 308, 

87 S.Ct. 1056, 1061 (1967). This privilege is "in reality" one accorded 

to the government to withhold the disclosure af the informant's identity. 

RoviarQ v. United states, 353 U.S. 53, 59, 77 5.Ct. 623, 627 (1959), See 

also Ronuelly, Judicial Control of Informant, Spies. Stool Pigeons, and 
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Agent Provacateurs, 60 Yale L.J. 1091 (1951). The privilege benefits the 

government as well as the informant, since the practice of nondisclosure 

prevents the drying up of sources of information to law enforcement 

agencies, and protects informants from "social stigma" and "physical and 

other reprisals." People v. Pen a, 37 N.Y.2d 642, 644, 376 N.Y.S.2d 452 

(1975). 

A countervailing consideration arises, however, where an arrest 

results solely from a "reliable" informant's information and a question 

is raised by the defense as to the actual existence of the informant. 

(This ~ssue is discussed in liThe Perjury Routine," by Younger, in The 

Nation, May 8, 1967, pp. 596-97). At a hearing on a motion to suppress 

evidence, a defendant may seek the identity of the informant whose infor

mation provided the basis for the issuance of a search warrant or for a 

warrantless arrest. People v. Darden, 34 N.Y.~d 177, 356 N.f.S.:d 532 

(1974); State v. Burnett, 42 N.J. 377, 201 A.2d 39 (1964); United States 

v. Robinson, 325 F.2d 391 (2d Cir. 1963); Model Code for Pre-arraignment 

Procedure §240.4, Commentary p.572. It is argued that lIunless the iden

tity of the informant is disclosed, the policeman, himself, conclusively 

determines the validity of his own arrest. II People v. Durr, 28I11.2d 

308, 192 N.E.2d 379,384 (1963) (Shoeffer J., dissenting). 

As stated by Justice Douglas, dissenting in McCray v. Illinois, 

supra, 386 U.S. at 316: "There is no 'tlay to determine the reliability of 

Old Keliable, the informer, unless he is produced at trial, and 

cross-examined. Unless he is produced, the Fourth Amendment is entrusted 

to the tender mercies of the police [footnote omittedJ." 

(2) Duty to Disclose at ~ Suppression Hearing 

In the leading case of People v. Darden, supra, the New York Court 
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of Appeals established guidelines for a judge at a suppression hearing. 

Where there is "insufficient evidence to establish probable cause apart 

from the testimony of the arresting officer as to communications received 

from an informer, when the issue of identity of the informer is raised at 

the suppression hearing,1I the hearing judge is to conduct an l!!. camera 

inquiry to prove that the police had not fabricated the informant's 

existence or communications. 

The prosecution should be required to 
make the informer available for interro
gation before the Judge. The prosecutor 
may be present but not the defendant or 
his counsel. Opportunity should be 
afforded counsel for defendant to submit 
in writing any questions which he may 
desire the Judge to put to the informer. 
The Judge should take testimony, with 
recognition of the special need for 
protection of the interests of the 
absent defendant, aQd make a summary 
report as to the existence of the infor
mer and with respect to the communica
tions made by the informer to the police 
to which the police testify. That 
report should be made available to the 
defendant and to the People, and the 
transcript of testimony should be sealed 
to be available to the appellate courts 
if the occasion arises. At all stages 
of the procedure, of course, every 
reasonable precaution should be taken to 
assure that the anonymity of the infor
mer is protected to the maximum degree 
possible. 

~, 356 N.Y.S.2d at 586. 

The Supreme Court had previously addressed this issue in McCr~y 1. 

Illinois, supra, where it analyzed the Illinois informant privilege 

raised at a suppression hearing. As in Darden, the police are not 

required to disclose an informant's identity unless the hearing jUdge IS 

convinced by evidence submitted in open court and subject to cross-
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examination that the officer relied in good faith upon credible informa

tion supplied by a reliable informant. The Supreme Court deemed the 

hearing judge to be the sole arbiter of the officer's veracity. 

In McCray v. Illinois, supra, the defendant had argued that the due 

process clause of the Fourteenth Amendment nullifies an informant's 

privilege and requires disclosure of his identity in every preliminary 

hearing where it appears that an officer ma~e an arrest or search solely 

in reliance upon facts supplied by an informant he had reason to trust. 

The Supreme Court rejected defendant's argument, stating, "Nothing in the 

Due Process clause of the Fourteenth Amendment requires a state court 

judge in every hearing to assume the arresting officers are committing 

perjury. II ~, 386 U.S. at 313. 

It is observed that on a motion to suppress evidence, a defendant 

';eeks to escape IIlthe inculpatory thrust of evidence in hand lll rd., ac 

307, and if the motion to suppress is denied, defendant will still be 

judged at the trial upon the "'untarnished truth. '" Since an informant 

is a '''vital part of society's defensive arsenal"', the court should 

endeavor to protect his identity. 

(3) Difference between New York Court of Appeals and 
United StatesSupreme Court---oeciSfOi1s on Duty to -

Disclose at ~ suppression Hearing----

New York's procedure for informant disclosure, as set forth in 

Darden, differs from that I)f [1Iinoi5, sanctioned by the Supreme CQurt 

in McCray. Under McCray, if the judge is not convi nced that the offi cer 

relied in good faith upon credible information supplied by an informant, 

he may require a disclosure af the informant's ldentity. The fact that 

there is no evidence apart from the testimony of the arresting officer as 

to the reliable informant's existence and communications is immaterial, 

597 



120 

if the judge believes the officer. This places a premium on a judge's 

evaluation of police witnesses. In New York, however, the judge's cre

dence or lack of credence in the officer's testimony is of no material-

ity. Under Darden whenever there is insufficient evidence apart from 

that of the police officer regarding the informant and his communica

tions, the court must hold an in camera hearing, at which the defendant 

is not present, to verify the existence of the informant and his communi-

cations to the police. The judge makes a summary report which is made 

available to the defendant and to the People, and the transcript of the 

testimony taken is sealed, but made available to the appellate court, if 

necessary. The anonymity of the informer is protected. (See Krenner, 

Disclosure of the Informant's Identity, 48 New York State Bar J. 36 

[1976J.) The ~ camera hearing provides a balance between the competing 

interests of the State and the defendant. State sources of information 

are preserved, informants are protected, but courts are allowed to con-

front the informant to determine whether he actually exists and made the 

communications alleged by the police. People v. Goggins, 34 N.Y.2d 163, 

168,356 N.Y.S.2d 571,574 (1974), cert. denied, 19 U.S. 1012 (1974).* 

* See also People v. Singletary, 37 N.Y.2d 310, 372 N.Y.S.2d 68 
(1975), in which a student-defendant was precluded from eliciting 
the identity of a student-informant at a hearing. No in camera 
hearing of the informant was requested by the defendan~nor 
conducted by the court. Darden had not yet been decided at the time 
of the hearing. The Court found on the Facts of the case that che 
informant was reliable. It cited People v. Huggins, 36 N.Y.2d 827, 
370 N.Y.S.2d 904 (1975), which had held that the refusal by the 
judge to conduct an in camera examination was not an abuse of 
discretion IliespeciaITy since at the time the hearing court did not 
have the benefit of the guidelines subsequently announced in our 
opinion in People v. Darden. '" Singletary, 37 N.Y.2d at 312,372 
N. Y .S.2d at 70, quoting From Huggins, supra, 36 N. Y .2d .J.t :327, 370 
N.Y.S.2d at 904. 
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In People v. West, 56 A.D.2d 955, 392 N.Y.S.2d 930 (3d Dept. 1977), 

rev'd on other grounds, 44 N.Y.2d 656, 405 N.Y.S.2d 29 (1978), an ~ 

camera hearing was held to protect a defendant's rights even when the 

government could not locate and produce an informant since several 

witnesses ~emphatically~ established his [the informant's] existence and 

reliability, and it was also clearly shown that the informant's life 

would be endangered by identification. Where a defendant is aware of an 

informant's identity and location at the time of the suppression hearing, 

he is not denied a fair hearing when the suppression court does not 

require an ~ camera hearing. See People v. Peterson, 47 A.D.2d 431, 367 

N.Y.S.2d 325 (3d Dept. 1975). 

Prior to Darden and the institution of ~ camera hearings, the duty 

to disclose an informant's identity at a suppression hearing turned on 

the role of "independent corroboration." See Model Code For ?re-arraign-

ment Procedure §290.4, Commentary pp. 574-75. Under this rule, disc10-

sure was required when there was insufficient evidence "apart from the 

arresting officer's testimony as to the informer's communications, to 

establish probable cause,~ but was not required where IIsuch separate 

evidence exists;" i.e., objective verification of details supplied by an 

informant. See,~, People v. Verrecchio, 23 N.Y.2d 489, 297 N.Y.S.2d 

573 (1969); People v. Smith, 21 N.Y.2d 698, 287 N.Y.S.2d 425 (1967); and 

People v. Malinsky, 15 N.Y.2d 86,94,262 N.Y.S.2d 65,73 (1965). In 

People v. Coffey, 12 N.Y.2d 443, 240 N.Y.S.2d 721 (1963), disclosure of 

the informant's identity was not required where there was independent 

testimony* as to the informant's [~xistence dS ',<Jell as substantiating 

inFormation from other sources of the principal elements of the infor-

mant's story. See also People v. Clark, and People v. Wilson, 54 N.Y.2d 

* [he Asslstant District Attorney swore that he had talked to the 
informant. 
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941, 445 N.Y.S.2d 142 (1981); People v. Castro, 29 N.Y.2d 324, 327 

N.Y.S.2d 632 (1971); People v. Cerrato, 24 N.Y.2d 1, 298 N.Y.S.2d 688 

(1969); People v. Ingram, 79 A.D.2d 1088, 435 N.Y.S.2d 826 (4th Dept. 

1981). Federal courts have consistently used the same rationale as these 

state cases and have held that disclosure need not.be compelled where an 

informant's reliability and communications are corroborated by 

independent police investigation. See,~, Mapp v. Warden, 531 F.2d 

1167 (2d Cir. 1976), cert. denied, 429 U.S. 982; United States v. 

Commission, 429 F.2d 834 (2d Cir. 1970); United States v. Tucker, 380 

F.2d 206 (2d Cir. 1967). After Darden, the disclosure requirement under 

prior cases was supplanted by an ~ camera proceeding. 

(4) Disclosure at Trial 

The issue of disclosure is not limited to a suppression hearing, 

~hich determines whether an informant1s information justified the saarcn 

and arrest, but is an even more important consideration at trial, where a 

defendant's guilt or innocence is at stake. There is no divergence 

between the Court of Appeals and the United States Supreme Court cases on 

the issue of disclosure of the informant's identity at trial. The Court 

of Appeals in People v. Gogg)ns, supra, 34 N.Y.2d at, 168, 356 N.Y.S.2d 

at 574 (1974), cert.denied, 419 U.S. 1012 (1974), stated that the issue 

at trial lIinvolves constitutional and policy considerations related to 

the right to confrontation, due process and fairness. Most important, it 

is related to the risk of wrongfully convicting the innocent." 

In Roviaro v. United States, 353 U.S. 53, 77 S.Ct. 623(1959), which 

involved a federijl narcotics charge, d sale af narcotics by the aefendant 

~o an informant was observed ~nd testified to by narcotics agents. 

Subsequently, at the police station, when the two confronted each other, 
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the informant denied that he knew the defendant. The defense claimed 

that the informant was an active participant in the illegal activity and 

that his disclosure was therefore mandatory. The Court agreed. 

Where the disclosure of an informer's 
identity, or of the contents of his 
communication, is relevant and helpful 
to the defense of an accused, or is 
essential to a fair determination of a 
cause the privilege must give way. In 
these situations the trial court may 
require disclosure and, if the Govern
ment withholds the information, dismiss 
the action .•.. 

* * * 
Whether a proper balance renders non
disclosure erroneous must depend on the 
particular circumstances of each case, 
taking into consideration the crime 
charged, the possible defenses, the 
possible significance of the informer's 
testimony, and other relevant factors. 

* * * Doe [the informer] had helped to set up 
the criminal occurrence and had played a 
prominent part in it. His testimony 
might have disclosed an entrapment. He 
might have thrown doubt upon petition
er's identity or on the identity of the 
package. He was the only witness who 
might have testified to petitioner's 
lack of knowledge of the contents of the 
package that he "transported" from the 
tree to John Doe's car. The desirabil
ity of calling John Doe as a witness, or 
at least interviewing him in preparation 
for trial, was a matter for the accused 
rather than the Government to decide. 

* * * 
This is a case where the Government's 
informer was the sole participant, other 
than the accused in the transaction 
charged. The informer was the only 
witness in a position to amplify or 
contradict the testimony of government 
witnesses. 

rd., 77 S.Ct. at 1)27, 629. 

The Court in People v. Goggins, 356 N.Y.S.2d at 576, stated that 
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lithe strongest case for disclosure ll of an informant's identity "is made 

out when it appears that the informant was an eyewitness [to] or a 

participant in the alleged crime. 1I See also People v. Todaro, 52 A.D.2d 
, 

611, 382 N.Y.S.2d 98 (2d Dept. 1976); People v. Woods, 48 A.D.2d 708, 368 

N.Y.S.2d 62 (2d Dept. 1975), rev'd on other grounds, 39 N.Y.2d 852, 386 

N.Y.S.2d 101 (1976); People v. Banks, 45 A.D.2d 1024, 358 N.Y.S.2d 201 

(2d Dept. 1974). And where there is any doubt that the defendant is the 

culprit, or where he presents "specific evidence which supports a 

plausible theory of innocence to which an informant can give relevant 

testimony," disclosure will be mandated. People v. Lamar, 86 A.D.2d 751, 

447 N.Y.S.2d 772 (4th Dept. 1982); People v. Taylor, 83 A.D.2d 595, 441 

N.Y.S.2d 116 (2d Dept. 1981); Santucci v. Rubin, 81 A.D.2d 872, 439 

N.Y.S.2d 43 (2d Dept. 1981) (writ of prohibition will not lie to preclude 

trial court from ordering District Attorney to disclose identity of the 

confidential informant, as this is within the trial court's jurisdiction; 

further, the person accused of the illegal drug sale had demonstrated a 

basis in fact for disclosure). People v. Canal~, 75 A.D.2d 875, 427 

N.Y.S.2d 879 (2d Dept. 1980); People v. Simone, 59 A.D.2d 918, 399 

N.Y.S.2d 154, (2d Dept. 1977). See also People v. Rogers, 59 A.D.2d 916, 

399 N.Y.S.2d 151 (2d Dept. 1977); People v. Hawkins, 49 A.D.2d 181, 374 

N.Y.S.2d 182 (4th Dept. 1975); People v. Simeson, 47 A.D.2d 665, 364 

N.Y.S.2d 198 (2d Dept. 1975); Thus, in Simone, supra. the defendant 

claimed that IIhe merely 'sold ' to the officers the cocaine which they had 

fed to him through the informant ll .:wd consequently in la\." II no sale 

occured. " People 'I. Simone, supra, 399 N.Y.S.Zd .it 155. £n People 'I. 

Hawkins, supra. where dn informant 'i,as ',ent to the defendant's'lpartment 

to establish the presence of the defendant and of drugs, the court held 
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that his testimony was relevant to the guilt or innocence of the 

defendant since it may establish the presence of another man in the 

apartment prior to the entry by the detective. 

In People v. Singleton, 42 N.Y.2d 466, 398 N.Y.S.2d 871 (1977), the 

trial judge directed the disclosure of the informant's identity. The 

informant had been an eyewitness to the transaction in his automobile. 

IIThus, whether defendant was merely a bystander or an active participant 

in the sale of the heroin depended entirely on acceptance of the under

cover officers' testimony with respect to the events of the hat.* This 

evidence was first elicited on the witness stand and had not been con-

tained in either of the contemporaneous written police rep~rts.1I rd., 

398 N.Y.S.2d at 873. The Court held that lI[dJisclosure of the identity 

of the informer was essential to a fair trial. 1I Id..!-, 398 N.Y.S.2d at 

874. Since, nowever, the People elected not tv make suCh' jisc1osure, che 

trial court had properly dismissed the indictment in the interest of 

justice. See also People v. Peltak, 45 N.Y.2d 905, 411 N.Y.S.2d 4 (1978) 

(trial judge should have ordered disclosure of informant's identity where 

the latter's present location was unknown and defendant had presented a 

defense of alibi and misidentification); People v. Tranchina, 64 A.D.2d 

616, 406 N.Y.S.2d 523 (2d Dept. 1978) (where the officer testified that 

he and informant had transacted the sale in defendant's apartment but 

defendant testified that he had refused to adr~i t them, and the back-up 

* At trial much controversy focused on the undercover officer's 
testimony that defendant had removed his hat, and held it out to one 
Bruce, who then withdrew the heroin package from the hat. The 
police notes made no mention of d hat. 

603 



___________________________________________ rr=nB.~ __ ------------

126 

team could only testify to having seen the officer and informant enter 

and leave the building, defendant was entitled to disclosure and 

production of the informant in camera); People v. Castro, 63 A.D.2d 891, 

405 N.Y.S.2d 729 (1st Dept. 1978) (defendant was entitled to disclosure 

of informant's identity where, at hearing in the precinct, the informant 

claimed that he had witnessed the sale but the officer testified that the 

informant had not been present and the defense was misidentification). 

On the other hand, in People v. Colon, 39 N.Y.2d 872, 386 N.Y.S.2d 

220 (1976), an informant's identity was protected when he "was not a 

material witness to the actual drug transactions" and his role was thus 

marginal. See also Peopl~ v. Lozada, 104 A.D.2d 663, 480 N.Y.S.2d 117 

(2d Dept. 1984). Similarly, in People v. Lee, 39 N.Y.2d 388, 390, 384 

N.Y.S.2d 123, 124 (1976), the informant introduced the officer to the 

defendant on the street. However, the sale took place indoors in the 

absence of the informant. The court properly denied the application to 

produce the informant as the latter's testimony would be irrelevant to 

the guilt or innocence of the accused. Likewise, in People v. leyva, 38 

N.Y.2d 160, 379 N.Y.S.2d 30 (1975), an informant gave a tip but did not 

set up a drug sale or participate in any events which were the gravamen 

of the charged crime, was not present at the arrest, and was in no 

position to give testimony bearing on the guilt or innocence of the 

defendants. There, the informant's privilege against disclosure did not 

give 'Nay 3.t trial. There was no need for disclosure in People v. Pen a, 

37 N.Y.2d 642, 376 N.Y.S.2d 452 (1975), where the defendant was 

positively identified to the arresting officers by 1n undercover officer 

who had made :wo purr:hases, where the informant was not shown to have 

604 



127 

observed or have been present during the narcotics transactions, and 

where, in addition, defendant's alibi witnesses' testimony was not 

convincing. In People v. Brooks, 34 N.Y.2d 475, 358 N.Y.S.2d 395 (1974), 

where the defendant had been charged with larceny, the prosecutor had no 

duty to disclose the identity of an informant, who had led the police to 

the defendant's IIfence,1I but who was neither a participant in nor a 

witness to the crime of larceny. In People v. Garcia, 51 A.D.2d 329, 381 

N.Y.S.2d 271 (1st Dept. 1976), aff'd, 41 N.Y.2d 861, 393 N.Y.S.2d 709 

(1977), an informant accompanied a police officer to the defendant's 

apartment to buy heroin, but the informant waited in another part of the 

apartment while the police officer made the purchase, unwitnessed by the 

informant. The court held on these facts that disclosure was not called 

for. See People v. Martinez, 79 A.D.2d 661, 433 N.Y.S.2d 841 (2d Dept. 

1980), aff'd 54 N.i.2d 723,442 N.Y.S.2d 994 (1981); People 'I. ~ozada, 

104 A.D.2d 663, 480 N.Y.S.2d 117 (2d Dept. 1984) (indictment not subject 

to dismissal for a failure to produce the informant although the 

informant had introduced the undercover officer to the seller, he did not 

witness or otherwise participate in the drug sale); People v. Amarante, 

120 A.D. 538, 502 N.Y.S.2d 43 (2d Dept. 1986); People v. Gilmore, 106 

A.D.2d 399, 4B2 N.Y.S.2d 317 (2d Dept. 1984); People v. LaPorta, 50 

A.D.2d 1007, 376 N.Y.S.2d 698 (3d Dept. 1975); People v. Wills, 48 A.D.2d 

935,370 N.Y.S.2d 22 (2d Dept. 1975). 

People v. Goggins, supra, 356 N.Y.S.2d at 574, the cases of 

defendants Goggins and Brown, which raised a common issue concerning a 

defendant's right to disclosure of the identity f)f3. police informant lnd 

were consolidated on appeal, do not involve the informant's role but 

pinpoint a different issue, namely, that arising when lithe iaenti ty of 
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the culprit rests upon evidence wh"ich is equally balanced." People v. 

Goggins, supra, 356 N.Y.S.2d at 576. In both cases the informant 

introduced the undercover officer to the defendant and left before the 

alleged transaction. 

As to defendant Brown, the two sales took place in the defendant's 

apartment. On the night of the arrest, the undercover officer waited in 

his car and identified the defendant to the arresting officers by a 

prearranged signal as the defendant left his apartment. The officer 

reconfirmed his initia1 identification by viewing the defendant again 

from a distance of about thirty feet at the police station. In addition, 

"no significant defense" was presented. "Significantly, the defendant 

has failed to focus on any weak point in the prosecutor's case or closely 

contested issue of fact which might be resolved by disclosure of the 

informant's identity." Id., 356 N. Y.3.2d at 578, 8ased on these facts, 

the Court held that disclosure was not mandated and affirmed the lower 

court's denial of disclosure. See also People v. Lloyd, 55 A.D.2d 171, 

390 N.Y.S.2d 172 (2d Dept. 1976), aff'd, 43 N.Y.2d 686, 401 N.Y.S.2d 27 

(1977); People v. Welch, 82 A.D.2d 899, 440 N.Y.S.2d 283 (2d Dept. 

1981). 

As to defendant Goggins, the two sales took place in a bar. Neither 

sale involved a face-to-face confrontation of more than two minutes. The 

undercover officer gave but a sketchy description of the seller to his 

backup team preceding the arrest, "and ~xcept For a fleeting 91ance a.t 

the defendant made under less than favorable conditions, more than i:l. year 

elapsed between the saTe and the corporeal identificacion 0f jefendant by 

Barnes (the undercover officer) .... This informer could clear'ly playa 

decisive role in resolving the very colorable factual dispute between 
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Barnes and Goggins. 1I rd., 356 N.Y.S.2d at 577. The Court pointed out 

that lithe defendant might become entitled to disclosure not by showing 

weaknesses in the prosecution case but by the development of his 

defense. II Thus, Goggins had no arrest record, was gainfully employed, 

gave a IIcreditable explanation for his presence in the bar when arrest

ed,1I denied presence at the bar at the time of the sale, a claim corrob

orated by his now estranged wife. The case, therefore, presented IIboth a 

plausible issue as to guilt and less than trouble-free identification 

testimony, and either would have been enough. 1I rd., 356 N.Y.S.2d at 578. 

In view of the close identity question, the Court mandated disclosure. 

1I0f course, if the prosecution concludes that conviction of the defendant 

is less important than the risks of disclosure, it will have to forego 

pursuing the case against the defendant.1I Id. 

An initial showing by the defendant of necessity either on a pre

trial motion or during the development of testimony at the trial must be 

made before the informant privilege yields to disclosure, and that issue 

is in the province of the trial judge's sound discretion. See Roviaro v. 

United States, 353 U.S. at 56 (1957). IIBare assertions or conclusory 

allegations by a defendant that a witness is needed to establish his 

innocence will not suffice. Instead he must show a basis in fact to 

establish that his demand does not have an improper motive and is merely 

an angling in desperation for possible weaknesses in the prosecution's 

investigation .... " People v. Goggins, supra, 356 N.Y.S.2d at 575. See 

also People v. Perez, 48 N.Y.2d 744, 422 N.Y.S.2d 660 (1979); People v. 

Pena, 37 N.'(.2d 042, 376 ;~.Y.:;.2d 452,454 (1975); ?eople v. ,jones, 58 -- ---
A.D.2d 657, 396 N.Y.S.2d 61 (2d Dept. 1977). Defendant's burden is met 

"when a weakness is found in the case against him, whether manifested 
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during the People's or the defendant's case, or when the issue of 

identification appears to be a close one." People v. Pena, supra, at 454 

The obligation to produce an informant, however, does not nece

ssarily flow from the right to disclosure. People v. Jenkins, 41 N.Y.2d 

307, 392 N.Y.S.2d 587 (1977); People v. Law, 48 A.D.2d 228, 368 N.Y.S.2d 

627 (4th Dept. 1975), aff'd in part and rev'd ~ part with Jenkins, 41 

N.Y.2d 307, 392 N.Y.S.2d 587 (1977). See also United States v. Super, 

492 F.2d 319 (2d Cir. 1974): "The Government need only identify its 

informant, it need not produce him." In Super, the present whereabouts 

of the informant were unknown and the fact was unrebutted in the record. 

"Informants in drug cases are not Brahmins, nor are they noted for 

long-term occupancy of well-tended premises. Their disappearance, 

voluntary or otherwise, is not extraordinary." rd. at 322. In Jenkins, 

the authorities provided funds which enabled the informant, Nhose name 

they disclosed, to leave Rochester because of the alleged threats made 

against her and the burglary of her apartment. On her own initiative, 

she moved to Florida. She ultimately disappeared. The People made 

diligent, good-faith but unsuccessful efforts to locate her. In order to 

warrant dismissal of the action on these facts, the Court held that "the 

defendant must meet a higher burden and demonstrate that the proposed 

testimony of the informant would tend to be exculpatory or would create a 

reasonable doubt as to the reliability of the prosecution's case .... " 

People v. Jenkins, supra, 392 N.Y.S.2d at 589. It was held in<;~\fficient 

that the informant might give relevant testimony on a material issue. 

Jenkins ,:lairneu through ,t ':0llef\=ndant's tes::irnony that he hau no 

knowledge of the :ontents of the package he turned over to the undercover 

officer. "However, there was only minimal contact between Jenkins and 
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the informer and it is not alleged in what manner the testimony of [the 

informer] could have assisted him in demonstrating his lack of knowledge 

of the nature of the transaction in which he was concededly engaged. II 

There was nothing but speculation that "maybe somehow, in some way, or in 

some fertile imagination, her testimony might provide something." ~, 

392 N.Y.S.2d at 590-91. 

In People v. Law, supra, the informant, Pat Adams,* was present 

during some of the transactions. The defendant admitted knowing the 

informant from seeing her around. The People detailed their efforts to 

locate her. Distinguishing this case from Goggins, the court said: 

"Defense counsel in the instant appeal points to no weakness in the 

prosecution's case. The identification of defendant Law is certain and 

all but overwhelming .... No significant question of fact was presented 

by any ~eakness in the ?eople's case or by defendant's jevelopment of a 

plausible defense, notwithstanding the fact that the informant Pat Adams 

observed the buy on October 23. Defense counsel makes no attempt to 

establish how her testimony could help defendant's cause .... " ~, 368 

N.Y.S.2d at 633. Cf. 48 New York State Bar Journal, supra, p.37; People 

v. Hawkins, 49 A.D.2d 181, 374 N.Y.S.2d 182 (4th Dept. 1975); People v. 

Jones, 85 Misc.2d 220, 379 N.Y.S.2d 301 (Sup. Ct. New York Co. 1976). 

A similar situation exists when the whereabouts of the informant are 

unknown and defendant asserts that the informer may possess information 

~hich would prove favorable to him at trial. In People v. Maneiro, 49 

N.Y.2d 769, 426 N.Y.S.2d 471 (1980), the New York Court of Appeals stated 

that In the ~bove-described situation defendant was not entitled ~o 3UCQ-

matic dismissal of the charges against him. Citing to its holding in 

* The same informant involved in Jenkins. 
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People v. JenKins, 41 N.Y.2d 307, 392 N.Y.S.2d 587 (1977), the Court 

refused to penalize the People in their case where the unavailability of 

the informant is in no way attributable to the People. The Court did 

indicate, again relying on Jenkins, that there may exist some situations 

where dismissal might be mandated despite the good faith of the people. 

Specifically, in those situations where a defendant can demonstrate 

affirmatively that the informant's testimony would be relevant, favorable 

and likely to exculpate the defendant. In Maneiro, it was determined 

that defendant's story failed to meet this "higher burden of persuasion. 1I 

People v. Maneiro, supra, 426 N.Y.S.2d at 473. See People v. Watson, 120 

A.O.2d 866, 502 N.Y.S.2d 303 (3d Dept. 1986); People v. Denson, 106 

A.D.2d 894, 483 N.Y.S.2d 499 (4th Dept. 1984). 

Where an informant under the People's control was present at the 

sale of narcotics to a police officer, and the record presented two 

diametrically opposed stories, an unfavorable inference may arise when 

the government fails to call the informant when it is shown that he is in 
'. \ 

a position to give material evidence. The court's refusal to so charge 

the jury was held to be reversible error. People v. Douglas, 54 A.O.2d 
-

515, 386 N.Y.S.2d 477 (3d Dept. 1976). To the same effect, see People v. 

Anderson, 112 A.D.2d 782, 492 N.Y.S.2d 281 (4th Dept. 1985); People v. 

Ramirez, 73 A.D.2d 567, 422 N.Y.S.2d 963 (1st Dept. 1979); People v. 

Alamo, 63 A.D.2d 6, 406 N.Y.S.2d 787 (1st Dept. 1978); People v. 

Samuels, 59 A.D.2d 574, 397 N.Y.S.2d 457 (3d Dept. 1977). In People v. 

Gonzalez, 68 N.Y.2d 995, 510 N.Y.S.2d 564 (1986), the Court of Appeals 

set out 3 prerequisites that Jre to be met ~efore ~ missing witness 

charge is necessary: (1) the missing witness had ~nowledge about the 

issue in evidence; (2) the witness could provide non-comrnulatlve 
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testimony favorable to the requesting party; and (3) the witness is 

available. Also see People v. Dianda, 124 A.D.2d 307, 508 N.Y.S.2d 92 

(3d Dept. 1986). 

In People v. Simone, 59 A.D.2d 918, 399 N.Y.S.2d 154 (2d Dept. 

1977), the defendant subpoenaed one Holliman as a witness. Defendant 

~ alleged that (1) Holliman was a police informant who had initiated the 

transaction on behalf of the police, and therefore defendant maintained 

that he was the agent of Holliman, the seller; and (2) Holliman had 

entrapped him by telling him that the substance Holliman gave him to sell 

to police was "garbage" to be sold in revenge to these people (the 

police) who, Holliman claimed, had IIburned li (cheated) his brother in a 

previous drug sale. Since the prosecution had refused to disciose the 

identity of the informant, and Holliman stated that he could not remem

ber the events on the date of the sale and pleaded the Fifth Rmendment 

when asked if he was the confidential informant, defense counsel re

quested the trial court to declare Holliman a hostile witness. The trial 

court refused and the Appellate Division found that lI[w]hile this ruling 

alone might not have denied defendant a fair trial, when it was combined 

with the court1s prior refusal to order the dis~losure of the informant1s 

identity, the defendant was prevented from presenting the substance of 

his defense, namely, that Holliman was the informant, and that he had 

initiated the transaction. 1I Id .. , 399 N.Y.S.2d at 156. The court 

concluded that 'l[tJhis constitutes a denial of the due process right to 

afair trial [citation omittedJ." rd. 
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(5) No Obligation of Prosecutor to Immunize 
Informant If Informant Is Not Active 
Participant ---

A prosecutor has no obligation, after identifying and producing an 

informer, to grant him immunity when, in the exercise of his privilege 

against self-incrimination, "the informer refused to give what, assumed

ly, would have been exculpatory testimony." People v. Sapia~ 41 N.Y.2d 

160, 391 N.Y.S.2d 93, 94 (1976), cert. denied, 434 U.S. 823 (1977). See 

also People v. Chin, 67 N.Y.2d 22, 499 N.Y.S.2d 638 (1986); People v. 

Owens, 63 N.Y.2d 824, 482 N.Y.S.2d 250 (1984). In People v. Sapia, 

supra, one Fodderell, convicted on federal narcotics charges, agreed to 

help the New York City police in further investigations and was register

ed as a confidential informant. He participated in the formulation of 

plans to buy narcotics from the defendant and was present at one of the 

encounters where he witnessed a heroin sale. Produced from i federal 

prison, Fodderell declined to testify for the defense unless he would be 

granted immunity. The prosecutor rejected the trial court's suggestions 

that Fodderell be granted immunity. Defendant asserted that his Sixth 

Amendment right of confrontation was violated since the People failed to 

grant Fodderell immunity and call him as a witness. The Court rejected 

the defendant·s claim that the People should have called the informant, 

Fodderell, to the witness stand. "We know of no instance ..• in which a 

court has dictated to a prosecutor whom he shall call to the witness 

stand .... II .!...c!.:., 391 N.Y.S.2d at 95. A defendant's right to cornpulsory 

process for obtaining witnesses in his favor, "like so many other rights, 

whether of constitutional sanction or of lesser stature, is not dbso-

lute." Id., 391 N.Y.S.2d at 96. Furthermore, the prosecution did not 
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suppress evidence favorable to the defendant as IIdefendant was apprised 

of the identity of the informer and afforded an opportunity to interview 

him." Sapia, 391 N.Y.S.2d at 97. Where an informant is an active 

participant in the criminal transaction, as an agent of the law enforce

ment authorities, refusal by the prosecutor to grant immunity may consti

tute an improper suppression of evidence. In this case, however, the 

court noted that the informer was not an active participant in the crim-

inal transaction but merely "a facilitator and an observer ll "he was 

not an actor in the criminal transactions. 1I Id .• Accordingly, the 

prosecutor was not obligated to grant him immunity and his failure to do 

so did not entitle the defendant to a reversal of his conviction. 

(6) Conclusion 

?ublic policy dictates that prosecutorial agencies shall not di

vulge the source of information upon which they act in the investigation 

of crimes. This privilege maintains and keeps government channels of 

communication open and it shields the identity of its informers from 

those who would have cause to resent their conduct and resort to repri

sals. A countervailing consideration arises, however, where in arrest 

results solely from an informant's information and serious questions 

arise as to the actual existence of the informant. 

In the leading case of Peoe~ v. Darden, supra, the New York Court 

af Appeals established guidelines for 1 suppression Judge at 1 hedf'ng 

and provided for an l!!. camera examination of the informant oy the judge, 

in the absence of the defendant, when ther8 is insufficient evidence to 

esta,b lish probaD Ie sause apart from the officer's testimony 'is to commu

nications received from an informant. The United States Supreme Court in 
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McCra~ v. Illinois, supra, held that at a hearing, the judge is the sole 

arbiter of the police officer's veracity and the People need not be 

required to disclose an informant's identity if the judge is convinced 

that the officer relied in good faith upon credible information supplied 

by a reliable informant. Under McCray, a judge will require disclosure 

of the informant's identity if unconvinced by the officer's testimony. 

Under Darden, however, if there is insufficient evidence to establish 

probable cause apart from the testimony of the arresting officer as to 

communications received from an informer," an in camera hearing will be 

conducted at which the informant will testify, without a disclosure to 

the defense of his identity. The judge will make available to the 

defendant and the People "a summary report as to the existence of the 

informer and with respect to the communications made by the informer to 

the police .... " People v. Darden, supra, 356 N.Y.S.2d at 585-586. 

The issue of disclosure of an informant's identity is not limited to 

a suppression hearing, which determines whether an informant's informa

tion justified a search, but may be crucial at trial, where a defendant's 

guilt or innocence is at stake. There is no divergence between the Court 

of Appeals and the United states Supreme Court cases in this area. In 

Roviaro v. United States, supra, 353 U.S. at 60, the United States 

Supreme Court held that where lithe disclosure of an informer's identity 

or of the contents of his communication, is relevant and helpful to tile 

defense of an accused, or is essential to a fair determination of the 

cause, the privilege must give way." In People v. Goggins, supra, the 

Court I)T ,~ppeals determined that the informant privilege must yiel(j ,vtler r= 

a defendant's guilt or innocence is at stake at trial. Factors that Ire 

weighed to det~rmine whether a prosecutor must disclose an informant's 
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identity are the following: (1) whether the informant was an eyewitness 

to or a participant in the alleged crime; and (2) whether the informant 

has information which may establish a defendant's innocence. 

If the defendant does not request a ruling by the trial judge on the 

issue of the disclosure of an informant's identity, he is 

precluded from challenging the failure to disclose on appeal. People v. 

Medina, 53 N.Y.2d 951, 441 N.Y.S.2d 442 (1981). 

1. Adjournment in Contemplation of Dismissal ("A.C.D."); An 
Alternative to Prosecution of Certain Marihuana Offenses 

Criminal Procedure Law §170.56 and §210.46 have been amended to 

provide for adjournments in contemplation of dismissal in local criminal 

courts and superior courts, respectively, where the sole remaining count 

or counts charge a violation or violations of Penal Law §§221.05, 221.10, 

221.15, 221.35 or l21.40 The r~mainder 0f these statutes IS unchanged. 

Formerly, a defendant could only be granted an A.C.D. under CPL §170.56 

if he has been charged with criminal possession in the seventh degree 

(possession of any substance weighing less than one-quarter ounce 

containing any marihuana, or less than twenty-five marihuana cigarettes 

in violation of Penal Law §220.03, a clas5 .il, misdemeanor), or :1 viol;3.tion 

of Penal Law §240.36 (loitering with intent to possess marihuana, a class 

B misdemeanor). Now, however, a defendant may receive an A.C.D. for: 

(1) unlawful possession of twenty-five grams or less of 

'narihuana (Penal Law §22l.05), a violation; 

(2) possession of marihuana in the fifth degree (Penal Law 

)221.10), a class 3 misdemeanor, which involves :!ither 

possession in i public place while smoking or displaying 

the marihuana or possession of more than twenty-five grams 
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and less than two ounces; 

(3) possession in the fourth degree (Penal Law §22l.l5), a 

class A misdemeanor which is possession of more than two 

but less than eight ounces; 

(4) sale in the fifth degree, a sale without consideration of 

two grams or less or one cigarette (Penal Law §22l.3S); 

and 

(S) sale in the fourth degree: sale of less than twenty-five 

grams of marihuana (Penal Law §221.40 - this includes a 

gift of any amount greater than two grams or more than a 

single cigarette as noted above). 

The procedure for an A.C.O. in marihuana cases is as follows: 

1. The defendant must move, prior to trial or entry of a olea 

or guilty for dn A.C.D. (unlike the A.C.O. for other 

offenses under CPL §170.SS, the District Attorney·s 

consent is only required in two situations, discussed 

infra ). 

2. The court may then either: 

Ca) dismiss the charge(s) in the interests of justice 

without setting an adjourned date, if it finds that 

an adjournment would not be necessary and sets forth 

the reason For dismissal in the record; or 

(b) order the action adjourned, specifying appropriate 

conditions with which the deFendant must comply which 

may include placp.rnent Imder the supervision of J.ny 

pub I ic or private agency. The court :nay modify the 

conditions and extend or reduce the period of adjour-

616 



139 

nment except that the total period of adjournment may 

not exceed twelve months. If the defendant violates 

a condition the court may revoke its order of 

adjournment, restore the case to the calendar and the 

prosecution must proceed. If the case is not 

restored to the calendar, the charge is deemed 

dismissed in the furtherance of justice upon the 

expiration of the period of adjournment. 

(1) Conditions Precluding A.D. ~ Dismissal 

CPL §170.56(1) provides that the court may not order an A.C.D. nor 

dismiss the accusatory instrument in the interests of justice under that 

statute if: (a) the defendant has previously been granted such an ad

journment under CPL §170.S6; 

(b) the defendant has previously been granted a dismi-sal 

under CPL §170.56; 

(c) the defendant has previously been convicted of any offense 

involving controlled substances; 

(d) the defendant has previously been convicted of a crime and 

the District Attorney does not consent; or 

(e) the defendant has previously been adjudicated a youthful 

offender on the basis of any act or acts involving con

trolled sUbstances and the District Attorney does not 

consent. 

It has been held that ~ defendant who has previously re- ceived an 

A.C.D. oursuant to CPL ii70.55 is not precluded from receiving ~n A.C.O. 

pursuant to CPL §170.~~ without the consent of the District Attorney. 

In People v. Ford, 104 Misc.2d 458, 428 N.Y.S.2d 612 (N.Y.C. Crim. Ct. 
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Kings Co. 1980), the court found that as a matter of statutory 

construction, those provisions contained in CPL §170.56(1)(a)(b) refer 

only to an A.C.D. or dismissal obtained under that section. Conse

quently, the defendant was found to be eligible for an A.C.D. even 

though he had recently received an A.C.D. pursuant to CPL §170.55 on a 

similar drug charge. 

(2) Consequences of Dismissal 

CPL §170.56 provides that after the dismissal pursuant to that 

statute of charges against a defendant not previously convicted of a 

crime: 

(a) the court is required to order that all official records 

and papers relating to such a defendant's arrest and 

prosecution, whether on file with the court, a police 

agency, or the New YorK State Division af ~r1minal Jus

tice Services, be sealed and not made available to any 

person or public or private agency; except the records 

must be made available under order of a court for the 

purpose of determining whether, in subsequent proceed-

. ings, such person qualifies under CPL §170.56 for a 

dismissal or adjournment in contemplation of dismissal of 

the accusatory instrument [see CPL §160.50(1)(d)J; 

(b) after the granting of such a sealing 0rder, the arrest 

and prosecution shall be deemed a nullity and the defen

dant must be restored, in contemplation of law, to the 

'jtatlJs :le ,)ccIJoied lJeforr.; his drrestlnd )rosecution. 
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J. Provision for the Issuance of an Appearance Ticket for 
Marihuana Violation 

The Marihuana Reform Act of 1977 also added new §150.75 to the Crim-· 

inal Procedure Law, entitled IIAppearance ticket; certain cases. II That 

statute provides that where a defendant is arrested without a warrant and 

charged only with a violation of Penal Law §22l.05 (possession of twenty-

five grams or less of marihuana, where the marihuana is not displayed or 

smoked in a public place),* an appearance ticket shall promptly be 

issued and served upon him. The issuance and service of the appearance 

ticket may be made conditional upon the posting of pre-arraignment bail, 

but only if the appropriate police officer: 

(a) is unable to ascertain the defendant's identity or resi-

dence address; 

(b) reasonably suspects that the identification or residence 

address given by the defendant is not accurate; or 

(c) reasonably suspects that the defendant does not reside 

within the State. 

No warrant of arrest shall be issued unless the defendant has failed 

to appear in court as required by the terms of the appearance ticket or 

by the court. 

(1) Pre-arraign~ent Bail 

A desk officer in charge at a rolice station, county jail, or police 

headquarters or any of his superior officers may fix pre-arraign- ment 

bail (CPL §150.30[1]) in an amount not to exceed $100 where the person 

arrested is charged only with a petty offense (CPL §150.30 [2][c]), and 

upon accepting such bail may issue and serve an appearance ticket on the 

arrested person, give him a receipt for the bail, and release him from 

custody CPL §150.30[1]). 

* Open possession of any amount of marihuana in a public place is a 
class B misdemeanor under Penal Law §221.10. 
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1 

WARRANTLESS SEARCH AND SEIZURE 

Introduction 

"The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, shall 

not be violated, and no warrants shall issue, but upon probable cause, 

supported by oath or affirmation, and particularly describing the place 

to be searched, and the persons or things to be seized." Fourth Amend

ment, United States Constitution. It is hornbook law that a warrantless 

search is unreasonable unless it is made under circumstances which are 

encompassed within an exception to the warrant requirement recognized by 

the courts. However, the definitions of the various exceptions are 

constantly evolving and the courts have recognized the legality of 

seizures after certain kinds of police conduct amounting to less than a 

full-blown search. 

The Fourth Amendment applies solely to government activity. Burdeau 

v. McDowell, 256 U.S. 465, 41 S.Ct. 574, 576 (1921); Lustig v. United 

States, 338 U.S. 74, 69 S.Ct. 1372 (1949); United States v. Jacobsen, 

466 U.S. 109, 104 S.Ct. 1652 (1984). Thus the exclusionary rule does not 

apply to searches and seizures by private individuals. People v. 

Horman, 22 N.Y.2d 378, 292 N.Y.S.2d 874 (1968) (store detectives): 

Sackler v. Sackler, 15 N.Y.2d 40, 255 N.Y.S.2d 83 (1964) (evidence 

obtained by private persons was not excluded in civil litigation as the 

product of illegal search and seizure); People v. Laurence (and Farmer), 

100 Misc.2d 612, 420 N.Y.S.2d 65 (N.Y.C. Crim Ct. Queens Co. 1979) 

(hearing ordered on defendants' motion to suppress to determine if 

department store guard was special patrolman at the time he made the 
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search) . 

Note: A search of premises in which there is no reasonable expecta

tion of privacy, such as the area outside the stalls in a public urinal, 

cannot violate the Fourth Amendment. See People v. Anonymous, 99 Misc.2d 

289, 415 N.Y.S.2d 921 (Justice Ct. Town of Greenburgh, Westchester Co. 

1979); People v. Milom, 75 A.D.2d 68, 428 N.Y.S.2d 678 (1st Dept. 1980). 

"The protection against unreasonable searches and seizures ... does not 

extend to property knowingly exposed to the public, even in a person's 

home or office (Katz v. United States, 389 U.S. 347, 351, 88 S.Ct. 507 

(1967)." Salob v. Ambach, 73 A.D.2d 756, 423 N.Y.S.2d 305, 306 (3d Dept. 

1979), cert. denied 449 U.S. 829, 101 S.Ct. 95 (1981), ~ denied, 449 

U.S. 1026, 101 S.Ct. 594 (1981). Ibid. Similarly. the seizure by 

government officials of automobiles from parking lots and the public 

streets was outside the scope of the Fourth Amendment. G.M. Leasing 

Crop. v. United States, 429 U.S. 351, 97 S.Ct. 619' (1977). And in People 

v. Guerre, 65 N.Y.2d 60, 489 N.Y.S.2d 718 (1985) the Court of Appeals, 

adopting the United States Supreme Court's holding ;n Smith v. Maryland, 

442 U.S. 735, 99 S.Ct. 2577 (1979) ruled that a person does not have a 

legitimate expectation of privacy in the pen register records maintained 

by the telephone company. Materials taken from the area of a chiro

practor's office exposed to the public were not seized in violation of 

the Fourth Amendment. There is no reasonable expectation that the air 

surrounding luggage and the odor apparent in that surrounding air would 

remain private. Therefore, defendant's Fourth Amendment rights were not 

violated when a trained dog sniffed the air surrounding the luggage and 

detected the odor of a controlled substance. People v. Price, 54 N.Y.2d 

557, 446 N.Y.S.2d 906 (1981). Price held that a search warrant 
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predicated on the dog's reaction was valid. 54 N.Y.2d 564, 446 N.Y.S.2d 

at 909. At least one court has held that persons living in an abandoned 

building have no reasonable expectation of privacy therein. People v. 

Sumlin, 105 Misc.2d 134, 431 N.Y.S.2d 967 (Sup. Ct. N.Y. Co. 1980); but 

see People v. Smith, 113 Misc.2d 176, 448 N.Y.S.2d 404 (Sup. Ct. N.Y. Co. 

1982). The same court held that there is no reasonable expectation of 

privacy in the airshaft of an apartment building. Also, a police officer 

does not violate the Fourth Amendment when he puts his ear against an 

apartment wall while in the common hallway to overhear a conversation. 

People v. Volpe, 89 A.D.2d 510, 452 N.Y.S.2d 609 (1st Dept. 1982), aff'd, 

60 N.Y.2d 803, 469 N.Y.S.2d 688 (1983); People v. Clark, 103 Misc.2d 

498, 426 N.Y.S.2d 692 (Sup. Ct. N.Y. Co. 1980). Nor does a defendant 

have a reasonable expectation of privacy in "open fields." See Hester v. 

United States, 265 U.S. 57, 44 S.Ct. 445 (1925). See also, People v. 

Mercado, 68 N.Y.2d 874, 508 N.Y.S.2d 419 (1986) (expectation of privacy 

in a public restroom stall is reasonable but where a police officer had 

probable cause to believe criminal activity was taking place inside the 

stall the defendant's Fourth Amendment rights were not violated when the 

officer entered the adjoining stall and looked over the partition). 

The law governing the determination of what type of police conduct 

is a "seai~ch and sei zure" under the Fourth Amendment, when a search is 

"reasonable," and the legal effect of these determinations is discussed 

herein. 

A. The Exclusionary Rule 

"[AJll evidence obtained in violation of the Constitution is, by 

that same authority, inadmissible in a state court." Mapp v. Ohio, 367 

U.S. 643, 655; 81 S.Ct. 1684, 1691 (1961). However, the exclusionary 
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rule does not apply to a grand jury proceeding. United States v. 

Calandra, 414 U.S. 338, 94 S.Ct. 613 (1974). See People v. McGarth, 46 

N.Y.2d 12, 412 N.Y.S.2d 801 (1978); People v. Estenson, 101 A.D.2d 687, 

476 N.Y.S.2d 39, 40 (4th Dept. 1984); People v. Doe, 89 A.D.2d 605, 452 

N.Y.S.2d 643, 644 (2d Dept. 1982). The defendant cannot use the exclus

ionary rule to commit perjury. If a defendant testifies and perjuriously 

denies ever possessing contraband or fruits of a crime, the prosecution 

may introduce evidence that such articles were seized from defendant's 

premises even if that search and seizure were found to have violated the 

Fourth Amendment. Walder v. United States, 347 U.S. 62, 74 S.Ct. 354 

(1954); see also United States v. Havens, 446 U.S. 620, 100 S.Ct. 1912 

(1980), rehearing denied, 448 U.S. 911, 101 S.ct. 25 (1980) (defendant 

took the stand and denied that he had altered a T-shirt with his 

accomplice to facilitate smuggling, therefore the prosecution was 

properly permitted to impeach defendant by introducing a cut up t-shirt 

which had been illegally seized from his baggage). 

"[W]here the state has provided an opportunity for full and fair 

litigation of a Fourth Amendment claim, a state prisoner may not be 

granted federal habeas corpus relief on the ground that evidence obtain

ed in an unconstitutional search or seizure was introduced at his trial. 

In this context the contribution of the exclusionary rule, if any, to the 

effectuation of the Fourth Amendment is minimal, and the substantial 

societal costs of application of the rule persist with special force 

[footnotes omitted]." Stone v. Powell, 428 U.S. 465, 494; 96 S.Ct. 3037, 

3052-53 (1976), rehearing denied sub. nom. Wolff v. Rice, 429 U.S. 874, 

97 S.Ct. 197 (1978). 

B. Fruit of the Poisonous Tree 
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Evidence obtained as an indirect product of an illegal search and 

seizure is subject to the exclusionnry rule. Such evidence includes 

verbal statements which are the IIfruit of the poisonous tree ll 
-- the 

illegal search. Wong Sun v. United States, 371 U.S. 471, 488, 83 S.Ct. 

407 (1963). There the United States Supreme Court held that the lIapt 

question in such a case is 'whether, granting establishment of the 

primary illegality, the evidence to which instant objection is made has 

been come at by exploitation of that illegality or instead by means 

sufficiently distinguishable to be purged of the primary taint.' 

Maguire, Evidence of Guilt, 221 (1959).11 Wong Sun, 371 U.S. at 488. See 

also People v. Rodr'iguez, 11 N.Y.2d 279,229 N.Y.S.2d 353 (1962). 

The Supreme Court has held that a confession which follows an 

illegal arrest is not necessarily the fruit of the poisonous tree if the 

defendant's confession is an act of will unaffected by the illegal 

search. The giving of the required Miranda warnings is one factor to be 

considered in determining if the confession was induced by the illegal 

search or was the product of free will. See Brown v. Illinois, 422 U.S. 

590, 95 S.Ct. 2254 (1975). Additional relevant factors to be considered 

are the "temporal proximity of the arrest and the confession, the 

presence of intervening circumstances and the purpose and flagrancy of 

the official misconduct 11 People v. Conyers, 68 N.Y.2d 982 at 983, 510 

N.Y.S.2d 552 at 553 (1986). See also, People v. Borges, Slip Ope No. 159 

(New York Court of Appeals June 11, 1987) (where defendant claimed his 

consent to search was the direct result of an illegal arrest other 

factors to be considered in the court's determination of attenuation are 

"whether the police purpose underlying the illegality was to obtain the 

consent or the fruits of the search, whether the consent was volunteered 
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or requested, whether the defendant was aware he could decline to 

consentll). If evidence discovered as an indirect result of an illegal 

search is the testimony of a live witness, the degree of attenuation 

required to admit the evidence is less than that required to admit 

physical evidence illegally seized; the degree of free will on the part 

of the witness is the decisive factor. United States v. Cecco1ini, 435 

U.S. 268, 98 S.Ct. 1054 (1978). 

The U.S. Supreme Court has held that the exclusionary rule will not 

be extended to evidence which would lIinevitably have been discovered" 

even absent a constitutional violation. Nix v. Williams, 467 U.S. 431, 

104 S.ct. 2501 (1984). People v. Fitzpatrick, 32 N.Y.2d 499, 346 

N.Y.S.2d 793, 797 (1973), cert. denied, 414 U.S. 1033. See also People 

v. Sciacca, 45 N.Y.2d 122, 408 N.Y.S.2d 22 (1978); People v. Pollaci, 68 

A.D.2d 71, 416 N.Y.S.2d 34 (2d Dept. 1979) (weapons found after limited 

search of automobile admissible on ground, inter alia, of inevitable 

discovery exception to exclusionary rule since automobile would have been 

taken into custody and weapons found in routine inventory search; see 

Section 0 (7)(a), infra, Inventory Search). 

Note: The Court of Appeals held in People v. Stith, 69 N.Y.2d 313, 

514 N.Y.S.2d 201 (1987), that the inevitable discovery doctrine applies 

only to secondary evidence, i.e., the fruits of leads gleaned from 

primary evidence. In Stith the defendants were charged with criminal 

possession of a weapon when police discovered a gun during a 

concededly unlawful search of the cab of a truck tractor following a 

traffic stop. Granting the defendant's motion to suppress the gun and 

dismissing that count of the indictment, the Court held that using the 

inevitable discovery doctrine to save primary evidence "amounts to an 

after the fact purging of the initial wrongful conduct.~ 

629 



7 

C. Pretrial Motion to Suppress 

(1) Assertion of Fourth Amendment Rights: Standing 

CPL §710.20 authorizes a person aggrieved by an unlawful search and 

seizure to move to suppress evidence on the ground that it was directly 

obtained by an illegal search and seizure or that it is "the fruit of the 

poisonous tree." 

A person is aggrieved by an unlawful search when he has a legiti

mate expectation of privacy in the place or area searched. United States 

v. ~alvucci, 448 U.S. 83, 100 S.Ct. 2547 (1980); Rakas v. Illinois, 439 

U.S. 128, 99 S.Ct. 421 (1978), ~ denieq, 439 U.S. 1122 (1978). 

Formerly, under the Fourth Amendment a person was aggrieved by an 

unlawful search and seizure if he was charged with a crime an element of 

which was possession of the property seized. This was the "automatic 

standing" rule established in Jones v. United States, 362 U.S. 257, 80 

S.Ct. 725 (1960). However, the United States Supreme Court in United 

States v. Salvucci, supra, specifically and expressly overruled Jones and 

abolished automatic standing. In Salvucci, defendants lacked standing to 

challenge the seizure of checks they were charged with unlawfully 

possessing from an apartment rented by the mother of one of them. 

Similarly, a person no longer establishes standing by asserting 

ownership of the property seized. Rawlings v. Kentucky, 448 U.S. 98, 100 

S.Ct. 2556 (1980) (alleged ownership of drugs in female companion's purse 

did not give defendant standing); see also Rakas v. Illinois, supra; 

Un ited States v. Salvucci, supra. Arcane concepts of propert.Y 1 a\'1 do not 

control the applications of the protection of the Fourth Amendment. 

Rakas, 439 U.S. at 149-50, n. 17, 99 S.Ct. at 434, n. 17. 

Note: A federal court does not have the discretion to suppress on 
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due process grounds evidence seized from a person other than the defen

dant by government agents who committed burglary and theft to effect the 

seizure. United States v. Payner, 447 U.S. 727, 100 S.Ct. 2439 (1980), 

~ denied, 448 U.S. 911 (1980). 

In People v. Ponder, 54 N.Y.2d 160, 445 N.Y.S.2d 57 (1981), the 

Court of Appeals held that defendant had no standing under the Fourth 

Amendment of the United States Constitution to challenge the warrantless 

search of his grandmother's home. The Court expressly abrogated the 

"automatic standing" rule under Article I, Section 12 of the New York 

State Constitution; see also People v. Johnson, 105 Misc.2d 561, 432 

N.Y.S.2d 608, 611-12 (Sup. Ct. N.Y. Co. 1980), where the court held that 

defendant had no standing to challenge the seizure of evidence from 

another on the authority of Salvucci: "The new test to be applied in New 

York is whether or not the defendant has a legitimate expectation of 

privacy so th~t his own Fourth Amendment rights were violated by the 

search ll (emphasis in orignal). Accord, United States v. Snyder, 668 

F.2d 686 (2d Cir. 1982), cert. denied, 458 U.S. 1111, 102 S.Ct. 3494 

(1982), where defendant who was convicted of embezzlement failed to prove 

that inspection of union business records, required to be kept by law, 

violated his personal Fourth Amendment rights. 

The legitimate expectation of privacy required may be established by 

demonstrating a possessory interest. See People v. Sutton, 91 A.O.2d 

522, 456 N.Y.S.2d 771 (1st Dept. 1982). Where the record indicated that 

the lawful owner of the car in which defendant was a passenger when it 

Nas stopped by the police had entrusted it to the defendant's possession 

several days previously for needed repairs, the defendant had a 

possessory interest sufficient to accord him standing to challenge the 
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reasonableness of the search. People v. Castrechino, 105 A.D.2d 1089, 

482 N.Y.S.2d 191 (4th Dept. 1984). See also People v. Gonzalez, 68 

N.Y.2d 950, 510 N.Y.S.2d 86 (1986) (defendant, passenger who stated he 

had borrowed vehicle from a friend and produced vehicle's registration 

from glove compartment had standing to challenge the search and seizure 

of a bag resting on the front seat.) Surrendering possession to another 

or merely living as a transient for an extended period or overstaying in 

a hotel room without paying rent can defeat the claim of reasonable 

expectation of privacy. People v. Graham, 90 A.D.2d 198, 457 N.Y.S.2d 

962 (3d Dept. 1982), cert. denied, 104 S.ct. 246 (1983); ~ denied 104 

S.Ct. 519 ; People v. Lerhinan, 90 A.D.2d 74, 455 N.Y.S.2d 822 (2d Dept. 

1982); People v. VanBuren, 87 A.D.2d 900, 449 N.Y.S.2d 366 (3d Dept. 

1982). See also People v. Rodriguez 69 N.Y.2d 159, 513 N.Y.S.2d 75 

(1987) (no standing where defendant drug purchaser was found in drug 
. 

supplier's apartment as to plastic bag containing white powder found 

under the bed sheet of sofa bed where defendant was sleeping). 

Note: Although the rule established in Rakas v. Illinois, supra, is 

that a passenger in an automobile has no standing to challenge the search 

of the car, the Court of Appeals has held that where guilt of criminal 

possession of a weapon is premised solely on the statutory presumption of 

possession contained in Penal Law §256.15(3), the defendant passenger has 

standing to challenge the search and stop of the vehicle. See People v. 

Millan 69 N.Y.2d 514, 516 N.Y.S.2d 168 (1987). 

Fourth Amendment rights may not be vicariously asserted. Thus a 

defendant lacks ~tanding to contest a search of a codefendant's car. 

People v. Graham, supra. Evidence seized from a third party as a result 

of defendant's statements after he was unlawfully arrested are inadmis-
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sible against him but not against a codefendant whose rights were not 

violated. Wong Sun v. United States, supra. Similarly, evidence obtain

ed in the course of unlawful electronic surveillance is admissible 

against a codefendant who is not the subject of the unlawful surveil

lance. Alderman v. United States, 394 U.S. 165 t 89 S.Ct. 961 (1969), 

rehearing denied sub. nom. Ivanov v. United State~, 394 U.S. 939, 89 

S.Ct. 1177 (1969). See also Brown v. United States, 411 U.S. 223, 93 

S.Ct. 1565 (1973); People v. Cefaro, 21 N.Y.2d 252, 287 N.Y.S.2d 371 

(1967). See CPL §710. 60(4a). 

(2) Burden of Proof 

"The People, in order to prevail [on defendant's motion to suppress] 

are under the necessity of going forward in the first instance with 

evidence to show that probable cause existed both in obtaining a search 

warrant and in sustaining the legality of a search lnade, without a 

warrant, as incident to an arrest [citations omitted]." People v. 

Malinsky, 15 N.Y.2d 86, 91, 262 N.Y.S.2d 65, 70 (1965). See also People 

v. Pettinato, 69 N.Y.2d 653, 511 N.Y.S.2d 828 (1986). "While the 

ultimate burden of proof is on the defendant, the People must, in order 

to make out a prima facie case at the suppression hearing, come forward 

with some evidence to show probable cause. They may not simply assert 

that the defendant was under arrest and that the search was conducted 

pursuant to that arrest." People v. Baldwin, 25 N.Y.2d 66, 70-71; 302 

N.Y.S.2d 571,574 (1969). Cf. People v. Havelka, 45 N.Y.2d 636,412 

N.Y.S.2d 345 (1978). 

If the People allege consent as the legal basis for the search and 

seizure, a heavy burden is on the People to prove the fact of consent. 

Bumper v. North Carolina, 391 U.S. 543, 88 S.Ct. 1788 (1964); People v. 
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Whitehurst, 25 N.Y.2d 203, 351 N.Y.S.2d 649 (1973); United States v. 

Viera, 569 F.Supp. 1419 (D.C.N.Y. 1983); People v. Saglimbeni, 95 A.D.2d 

141, 465 N.Y.S.2d 182 (1st Dept. 1983), appeal dismissed, 62 N.Y.2d 798, 

477 N.Y.S.2d 330 (1984). In cases not involving consent, the ultimate 

burden is on the defendant. People v. Berrios, 28 N.Y.2d 361, 321 

N.Y.S.2d 884 (1971). The People have not sustained their burden of going 

forward when the police testimony is patently incredible. People v. 

~artinez, 71 A.D.2d 905, 419 N.Y.S.2d 612 (2d Dept. 1974), citing 

Berrios. In a case where the testimony was directly in conflict, and 

only one officer was called to testify, although six or seven actually 

participated in the search, a court found as a matter of law that the 

People failed to sustain its "heavy burden" to prove consent: 

In light of the sharp facutal dispute engen
dered by the testimony of the parties l 
witnesses, the People should have called one 
or more of the six or seven officers who 
participated in the search. 

People v. Goldsmith, 76 A.D.2d 843, 428 
N.Y.S.2d 327, 328 (2d Dept. 1980). 

Note: Hearsay is admissible at a suppression hearing. See CPL 

§710.60(4), see also United States v. Matlock, 415 U.S. 164, 94 S.Ct. 

988 (1974). 

(3) Appeals 

The People may take an interlocutory appeal after a motion to 

suppress evidence has been granted on the ground that the evidence was 

unlawfully seized. CPL §§450.20(8); 450.50. Note, however, that such an 

appeal must include a statement that without the suppressed evidence the 

Peoplel~ case is so weak that the prosecution has been effectively 

destroyed. Moreover, unless the suppression order is reversed on appeal, 

the People are barred from proceeding with the prosecution. CPL 
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§450.50(2). The defendant may appeal a denial of the motion to suppress 

after a judgment of conviction, even if the conviction is upon a plea of 

guilty. See CPL §710.70(2). 

D. Exceptions to Warrant Requirement 

(1) Exigent Circumstances 

The Fourth Amendment warrant requirement pertains only to unrea

sonable searches and seizures. When a Fourth Amendment search or seizure 

occurs, its reasonableness must be determined by balancing the "need to 

search against the invasion which the search entails." Camara v. 

Municipal Court, 387 U.S. 523, 537; 87 S.Ct. 1727, 1735 (1967); B.T. 

Productions v. Barr, 44 N.Y.2d 226, 405 N.Y.S.2d 9 (1978). The exigent 

circumstances exception to the warrant requirement is the result of such 

balancing. Exigent circumstances are those that necessarily require 

immediate action at a time when a search warrant cannot be obtained. 

Such an exigency may convert an otherwise unreasonable search into a 

reasonable one. The following examples are illustrative, not 

comprehensive. 

When government agents act in an emergency to preserve life or 

health, they may enter onto premises without a warrant and without prob

able cause to believe either that a crime has been committed or that 

contraband will be found. Such an entry, however, must be linked 

closely in time to the exigency that gave rise to it. See Michigan v. 

Clifford, 464 U.S. 287,104 S.Ct. 641, (1984), reh'g denied, 104 S.Ct. 

1457, wherein a nonconsensual, warrantless search of a fire-damaged 

private residence conducted six hours after the fire had been 

extinguished and after the owners had taken steps to secure the building 

was held violative of the Fourth Amendment. See also Michigan v. Tyler, 
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436 U.S. 499, 98 S.Ct. 1942 (1978) 

In People v. Mitchell, 39 N.Y.2d 173, 177; 383 N.Y.S.2d 246, 248 

(1976), cert. denied, 426 U.S. 953, 96 S.ct. 3178 (1976), the New York 

Court of Appeals held that in order to sustain a warrantless search on 

the basis of the emergency doctrine, the following basic elements must be 

present: 

(1) The police must have reasonable grounds to 
believe that there is an emergency at hand 
and there is an immediate need for their 
assistance for the protection of life or 
property. 

(2) The search must not be primarily motivated 
by intent to arrest and seize evidence. 

(3) There must be some reasonable basis 
approximating probable cause, to associate 
the emergency with the area or place to be 
searched. 

See also People v. Gallmon, 19 N.Y.2d 389, 280 N.Y.S.2d 356 (1967); 

People v. Lenart, 91 A.D.2d 132, 457 N.Y.S.2d 878 (2d D~pt. 1983); People 

v. Cruz, 89 A.D.2d 526, 452 N.Y.S.2d 616 (1st Dept. 1982), aff'd, 59 

N.Y.2d 984, 466 N.Y.S.2d 661(1983). 

Police may also enter premises to prevent a criminal's escape. 

liThe Fourth Amendment does not require police officers to delay in the 

course of an investigation if to do so would gravely endanger their lives 

or the lives of others. II Warden, Maryland Penitentiary v. Hayden, 387 

U.S. 294, 298-99; 87 S.Ct. 1642, 1646 (1967). See also United States v. 

Santana, 427 U.S. 38, 96 S.Ct. 2406 (1976); Pe~ple v. Etcheverry, 39 

N.Y.2d 252, 383 N.Y.S.2d 292 (1976); People v. Coles, 104 Misc.2d 333, 

428 N.Y.S.2d 412 (Sup. Ct. N.Y. Co. 1980) (citizen informant told police 

defendants had arsenal of illegal weapons); People v. Rios, 105 r~isc.2d 

303, 432 N.Y.S.2d 63 (Albany Co. Ct. 1980) (police had probable cause to 
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believe infant kidnap victim was in apartment). But see People v. 

Thomas, 72 A.D.2d 910, 422 N.Y.S.2d 188 (4th Dept. 1976) (where police 

had arrested defendant robbery suspect at the back of his house, their 

subsequent entry into his house on the pretext of looking for a possible 

accomplice, and their seizure of stolen goods discovered there was 

unreasonable); People v. Matta, 76 A.D.2d 844, 428 N.Y.S.2d 491 (2d 

Dept. 1980) (evidence suppressed because no basis to find that the 

warrantless search of defendant in seller's apartment would have had any 

effect on condition of drug overdose victim who had left that apartment 

and lost consciousness in his parents' home). 

In addition, police may conduct a warrantless entry where there is 

probable cause to believe evidence is being or will be destroyed. United 

States v. Martino, 664 F.2d 860, 870 (2d eir. 1981) cert. denied, 458 

U.S. 1110, 102 S.Ct. 3493 (1982); Kwok T. v. Mauriello, 43 N.Y.2d 213, 

401 N.Y.S.2d 52 (1977); People v. Cunningham, 71 A.D.2d 559, 418 N.Y.S.2d 

780 (1st Dept. 1979), aff'd, 52 N.Y.2d 923, 437 N.Y.S.2d 668 (1981) 

(search of apartment was reasonable where officers were investigating 

report that shots were just fired on premises and, after observation, had 

probable cause to believe an occupant was disposing of narcotics). 

However, the mere fact that a homicide occurred in a particular house 

does not free investigators from the requirement that they obtain a 

warrant before searching the premises in a case where suspects have 

already been taken into custody. In rejecting a homicide scene exception 

to the warrant requirement, in Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 

2408 (1978), the Supreme Court held that police may nevertheless make a 

"prompt warrantless search" in order to determine if there are other 

victims or if a killer is still on the premises." "And [they] may seize 
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any evidence that is in plain view during the course of their legitimate 

emergency activities." Id. 437 U.S. at 392, 98 S.Ct. at 2413. See also 

Katz v. United States, 389 U.S. 347, 357; 88 S.Ct. 507, 514 (1967) (war-

rantless searches and seizures are per se unreasonable subject to "a few 

specifically established and well-delineated exceptions"). See Peop~ v. 

Hodge, 44 N.Y.2d 553, 406 N.Y.S.2d 736 (1978), where the Court of Appeals 

held that the emergency doctrine sanctions a limited search in order to 

discover the perpetrator of the crime, or locate the scene of the crime 

or the victim. See ~~ People v. Taper, 105 A.D.2d 813, 481 N.Y.S.2d 

745 (2d Dept. 1984) (evidence was properly seized pursuant to the 

"emergency" doctrine where police while investigating a fatal stabbing 

discovered a trail of blood leading f~om the victim's body to defendant's 

private social club, the police observed blood in premises and initial 

intrusion lasted only twenty minutes); Peopl~ v. Gaudet, 115 A.D.2d 183, 

495 N.Y.S.2d 253 (3rd Dept. 1985). But see People v. Cohen, 87 A.D.2d 

77, 450 N.Y.S.2d 497 (2d Dept. 1982), aff'd, 58 N.Y.2d 844, 460 N.Y.S.2d 

18 (1983), cert. denied, 461 U.S. 930 (1983) (warrant requit'ed after 

preliminary investigation ends). 

(2) Warrantless Search Incident to Lawful Arrest 

(a) The Right to Search 

In making a lawful custodial arrest, an officer has the right to 

search the arrestee's person even if there is no probable cause to 

believe that a search would reveal a weapon or evidence of a crime. 

United States v. Rob.inson, 414 U.S. 218, 94 S.Ct. 467 (1973). This right 

to search, however, may be limited by state law. In contrast to some 

states, which have interpreted their state constitutions differently, New 

York has followed the Robinson rationale. People v. Weintraub, 35 N.Y.2d 
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351, 361 N.Y.S.2d 897 (1974). Where there was probable cause to arrest 

defendant -- he had admitted that he owned the illegal drugs seized from 

his companion1s purse -- it is immaterial that the search of his person 

immediately followed rather than preceded his formal arrest. Rawlings v. 

Kentucky, 448 U.S. 98, 100 S.Ct. 2556 (1980). 

However, the right to search incident to arrest does not extend to 

all arrests. In People v. Troiano, 35 N.Y.2d 476, 478; 363 N.Y.S.2d 

943, 945 (1974), the Court of Appeals noted that lI[tJhere is, perhaps, an 

area of traffic violation larrestl where a full blown search is not 

justified, but it might seem to be confined to a situation where an 

arrest was not necessary because an alternative summons was 

available ••.. 11 However, even though a summons may be issued where the 

offense is a violation, the police may arrest individuals for disorderly 

conduct and search them incident thereto, where the individuals refused 

to identify themselves after the police ordered them to cease their 

disorderly conduct. People v. Hazelwood, 104 Misc.2d 1121, 429 N.Y.S.2d 

1012 (N.Y.C. Crim. ct. Queens Co. 1980). 

(b) Probable Cause as a Requirement of Lawful Arrest 

The validity of a search incident to arrest is predicated on the 

validity of the arrest itself. The propriety of an arrest for a crime 

is not affected by the absence of an arrest warrant. CPL §140.10. 

However, a police officer may not make a warrantless entry into a home 

to arrest where there are no exigent circumstances to preclude obtaining 

a warrant. Payton v. New York, 445 U.S. 573, 100 S.Ct. 1371 639 (1980), 
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rev'g 45 N.Y.2d 300, 408 N.Y.S.2d 395 (1978), on remand, 51 N.Y.2d 169, 

433 N.Y.S.2d 61 (1981).* See also United States v. Reed, 572 F.2d 412 (2d 

Cir. 1978), cert. denied sub. ~. Goldsmith v. United States, 439 U.S. 

913, 99 S.Ct. 283 (1978); Michigan v. Summers, 452 U.S. 692, 101 S.Ct. 

2587 (1981) (warrant to search for contraband implicitly carries with it 

the limited authority to detain the occupants of the premises while the 

search is conducted). Payton applies retroactively to cases on direct 

appeal as of the date of the decision. United States v. Johnson, 457 

U.S. 537, 102 S.Ct. 2579 (1982). But see People v. Coles, 104 Misc.2d 

333, 428 N.Y.S.2d 412 (Sup. ct. N.Y. Co. 1980), where the court expressed 

doubt that Payton applied to the warrantless search of a hotel room 

registered to a person other than defendant. See also, People v. Minley 

68 N.Y.2d 952, 510 N.Y.S.2d 87 (1986) where the Court found no violation 

of the Payton rule where police before arresting defendant approached his 

home, saw defendant whom they did not know peeking through a window and 

directed him to come out. Although the officers had their guns drawn 

there was no indication that defendant was threatened or that he saw the 

guns before he exited his house and was arrested. 

In the absence of probable cause to arrest, a subsequent warrantless 

search is illegal. People v. Bryant, 37 N.Y.2d 208, 371 N.Y.S.2d 881 

(1975). In People v. Valentine, 17 N.Y.2d 128, 132; 269 N.Y.S.2d Ill, 

114 (1966), motion to amend remittitur granted, 17 N.Y.2d 869, 271 

N.Y.S.2d 299 (1966), the Court of Appeals held that "[t]he standard of 

probable cause to be applied in a situation where a police officer makes 

* See also Steagald v. United States, 451 U.S. 204, 101 S.Ct. 1642 
(1981) (absent exigent circumstances police could not search for 
subject of arrest warrant in home of third party). 
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an arrest without a warrant is the standard of what would be probable 

cause to 'a reasonable, cautious and prudent police officerl [citations 

omittedJ.1I Reasonableness of action depends not on lIinchoate and 

unparticularized suspicion or Ihunch l , but [onJ specific reasonable 

inference which [the officerJ is entitled to draw from facts in light of 

his experience ll (citing Terry v. Ohio, 392 U.S. 1, 27; 88 S.Ct. 1868, 

1883 (1968»,' People v. Arthurs, 24 N.Y.2d 688,692; 301 N.Y.S.2d 614, 

618 (1969). See also People v. West, 44 N.Y.2d 656, 405 N.Y.S.2d 29 

(1978); People v. Loewel, 41 N.Y.2d 609, 394 N.Y.S.2d 591 (1977); People 

v. Oden, 36 N.Y.2d 382, 368 N.Y.S.2d 508 (1975); People v. Davis, 36 

N.Y.2d 280, 367 N.Y.S.2d 256 (1975), cert. denied, 423 U.S. 876, 96 S.Ct. 

149 (1975); People v. Brown, 24 N.Y.2d 421, 301 N.Y.S.2d 18 (1969); 

People v. Cohen, 23 N.Y.2d 674, 295 N.Y.S.2d 927 (19?8); People v. 

Corrado, 22 N.Y.2d 308, 292 N.Y.S.2d 648 (1968); People v. White, 16 

N.Y.2d 270, 266 N.Y.S.2d 100 (1965). 

Formerly, the furtive transfer of glassine envelopes was deemed 

activity susceptible of an innocent interpretation which would not alone 

support a finding of probable cause. People v. Brown, 24 N.Y.2d 421, 

301 N.Y.S.2d 18 (1979). However, the Court of Appeals found probable 

cause to arrest existed where the narcotics transaction took place in an 

area which had developed a reputation as a drug marketplace. People v. 

i~cRay, 51 N.Y.2d 594,435 N.Y.S.2d 679 (1980), revlg People v. Hester, 71 

A.D.2d 121, 421 N.Y.S.2d 569 (1st. Dept. 1979). The Court reasoned that 

the march of time had altered the minimum requirement for establishing 

probable cause under these circumstances. 

We have witnessed in recent years a virtual 
explosion in drug trafficking in our society .... 
[TJhe number of heroin users or addicts in New 
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York City alone rose from 65,000 in 1967 to 
150,000 in 1971 .••. The character of the 
community known to the arresting officer 
provides the supplemental element-the additional 
requisite assurance that the observer has 
witnessed an illicit dealing rather than an 
innocent encounter. 

McRay, 51 N.Y.2d at 602-04, 435 N.Y.S.2d at 
68'3=84. 

See also People v. Alexander, 37 N.Y.2d 202, 371 N.Y.S.2d 876 (1975) 

(after defendant threw down glassine envelopes when approached by a 

police officer, there was probable cause to arrest him); People v. 

Valentine, supra (experienced police officer, an expert on the game of 

policy and familiar with its modus operandi~ had probable cause to arrest 

defendant for violation of the laws against gambling after observing six 

unknown persons approach the defendant and hand him money, after which 

defendant made notations on a slip of paper); People v. Holman) 90 A.D.2d 

746, 455 N.Y.S.2d 808 (1st Dept. 1982). 

Where there was a high rate of burglaries in the neighborhood, the 

Appellate Division found the character of the area to weigh in support 

of probable cause to arrest. People v. Thurmon, 81 A.D.2d 548, 438 

N.Y.S.2d 312 (1st Dept. 1981) (defendants, whom the police found examin-

ing contents of plastic bag containing credit cards, jewelry box and 

calculator, ',>Jere very evasive upon stop and inqu'iry); see also People v. 

Valos, 92 A.D.2d 1004, 461 N.Y.S.2d 507 (3d Dept. 1983). 

Equivocal activity, which in some cases, might justify a stop and 

frisk (see discussion in Section 0(3), supra), is not sufficient pt'obable 

cause to arrest. See People v. Carrasquillo, 54 N.Y.2d 248, 445 N.Y.S.2d 

97 (1981) (although stop and inquiry were justified, police had no 

probable cause to arrest defendant who gave the wrong brand name of a 

radio in the brown paper bag he was carrying and claimed that he found 
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the items in a garbage heap). Compare People v. Moore, 47 N.Y.2d 911, 

419 N.Y.S.2d 495 (1979). See also People v. Batista, 68 A.D.2d 515, 417 

N.Y.S.2d 724 (1st Dept. 1979), aff'd, 51 N.Y.2d 996, 435 N.Y.S.2d 980 

(1980) (defendants' act of buying a holster in a high crime area did not 

permit the officers, who might have lawfully stopped and frisked 

defendants, to arrest). 

A pretext arrest will not justify a search and seizure. See People 

v. Adams, 32 N.Y.2d 451, 346 N.Y.S.2d 229 (1973), where the Court of 

Appeals held that the trial court properly suppressed the marihuana 

seized from the defendant's person after his lawful arrest for a Vehicle 

and Traffic Law violation (his identification number did not match his 

automobile in the National Auto Checkbook). 

A search may not of course be exploratory in 
nature but must be specific in its initiation 
and scope [citat'ons omitted] and the 
lawfulness of an arrest will not always 
justify an otherwise illegal search •.•• 

* * * 
As noted, the defendant's person was first 
subjected to a search which was the predicate 
for and led to the subsequent search of the 
car. It is generally accepted that, based on 
reasonable grounds, the legitimate objective 
(sic) of a warrantless search incident to 
arrest are to permit the II (1) sei zure of 
fruits, instrumentalities and other evidence of 
the crime for which the arrest is made in order 
to prevent its destruction or concealment; and 
(2) removal of any weapons that the arrestee 
might seek to use to resist arrest or effect 
his escape [citations omitted]." None of the 
grounds is here present. 

Adams, 32 N.Y.2d at 454-45, 346 
N.Y.S.2d a~-32. 

See also People v. Howell, 49 N.Y.2d 778, 426 N.Y.S.2d 477 (1980), 

a memorandum opinion invalidating the search incident to defendant's 
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arrest for the misdemeanor of "reckless" (erratic) driving. 

The trial court was in error in its conclusion 
that mere1y because reckless driving is a 
misdemeanor rather than a traffic violation, 
the arrest was inevitable. An arrest in a 
situation such as was presented in this case 
was neither called for nor the preferred 
procedure [citations omitted]. 

Howell, 49 N.Y.2d at 779, 426 
N.Y.S.2d at 478. 

Similarly, in ~ re Robert~, 99 Misc.2d 462, 416 N.Y.S.2d 679 

(Fam. Ct. N.Y. Co. 1979), the court suppressed the seizure of a gun on 

the ground that its only justification could be an arrest for a mari

huana misdemeanor, which concededly the officer did not make and never 

intended to make. 

Note: The fact that a statute is subsequentlY declared unconsti-

tutional does not invalidate a prior arrest under the statute and the 

search and seizure incident th~reto. Michigan v. DeFi11ipo, 443 U.S. 

31, 99 S.Ct. 2627 (1979). 

[iJ Informant's Tip 

Probable cause to search and seize or to make an arrest and search 

incident thereto is frequently based on an informant's tip that a person 

possesses contraband or is committing or has just committed a crime. 

Three cases decided by the United States Supreme Court [Aguilar v. 

Texas, 378 U.S. 108~ 84 S.Ct. 1509 (1964); Spinelli v. United States, 393 

U.S. 410, 89 S.Ct. 584 (1969); Draper v. United States, 358 U.S. 307, 79 

S.Ct. 329 (1959)J set forth a two-pronged test, known as the Aguilar-

Spinelli test or the Aguilar-Spinelli-Oraper test, for determining 

whether an informant's tip furnished sufficient probable cause for a 

search and seizure. Although Aguilar and Spinelli involved the use of 

search warrants, basically the same test used to be applied in 
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determining whether an informant's tip justifies a war--£,Jtless search: 

(1) was the informant credible; and (2) was his information reliable. 

The Supreme Court, however, overruled the two-pronged test and replaced 

it with a totality-of-the-circumstances test in Illinois v. Gates, 462 

U.S. 213, 103 S.Ct. 2317 (1983), ~ denied, 104 S.Ct. 33 (1983). In 

Gates, an anonymous note informed police that defendants sold drugs from 

their house and that large quantities could be found in their basement 

and the trunk of their car. The note also detailed how they bought the 

drugs and told of precise dates the pair would travel to and return from 

Florida. Police investigation established that one of the defendants 

flew to Florida, met the other and left in his car to drive back to 

Chicago. A warrant was obtained and, upon defendants' return, it was 

executed and drugs were seized. The Court used this set of facts to 

declare that, although they did not satisfy the Agui'lar-Spinelli 

criteria; the warrant would nonitheless be upheld, and the test would be 

abandoned. The Court reaffirmed the relevance of the informant's basis 

of knowledge and his reliability, but declared that they should not be 

separate and independent requirements. Instead, one prong could make up 

for a deficiency in the other, or some other indicia of reliability may 

be utilized. The Court eschewed an excessively technical dissection of 

tips, "with undue attention being focused on isolated issues that cannot 

sensibly be divorced from the other facts ... 11 .!.5!. at 2330, in favor Jf a 

commonsense, practical approach based on probability, not hard certain

ties or rigid tests. The informant's reliability can be established by 

his past performance, by statements against penal interest or his infor

mation can be independently corroborated by police investigation. Adams 

v. Williams, 407 U.S. 143, 92 S.Ct. 1921 (1972); People v. Escalante, 89 
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A.D.2d 1091, 454 N.Y.S.2d 465 (2d Dept. 1982); People v. Restrepo, 87 

A.D.2d 320, 451 N.Y.S.2d 144 (1st Dept. 1982). The fact that the 

informant was motivated to receive a reward did not render the informant 

unreliable where the Aquilar-Spinelli reliability test was otherwise met. 

People v. Cantre, 65 N.Y.2d 790, 493 N.Y.S.2d 127 (1985). The officer's 

knowledge of the suspect's reputation is also relevant. United States v. 

Harris, 403 U.S. 573, 91 S.Ct. 2075 (1971). The reliability of a 

disinterested citizen-informant is not measured by as stringent a 

standard as the reliability of a paid informant. People v. Bruce, 78 

A.D.2d 169, 434 N.Y.S.2d 338 (1st Dept. 1980); People v. Coles, 104 

Misc.2d 333, 428 N.Y.S.2d 412 (Sup. Ct. N.Y. Co. 1980). But note People 

v. Early, 76 A.D.2d 335, 430 N.Y.S.2d 641 (2d Dept. 1980) (tip of citizen 

informant that defendant was in the habit of carrying weapons, where 

basis of information was not elicited, was inadequate to support a 

finding of probable cause). See also People v. Dinkins, 76 A.D.2d 655, 

431 N.Y.S.2d 535 (1st Dept. 1980), where the court found that probable 

cause to search was insufficient where predicated on an anonymous 911 

call from a concerned citizen. 

Based on Article I, §12 of the New York State Constitution, the 

Court of Appeals ;n People v. Elwell, 50 N.Y.2d 231, 234-35; 428 N.Y.S.2d 

655, 657 (1980), held that in cases where probable cause was based on the 

tip of an inFormant "who has not revealed the basis of his knowledge, it 

is not enough that a number, even a large number, of details of 

noncrin~nal activity supplied by the inFormer be confirmed. Probable 

cause for such an arrest or search will have been d6~nstrated only #hen 

there has been confirmation of sufficient details suggestive of or 

directly related to the crimina] activity informed about to make 
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reasonable the conclusion that the informer has not simply passed along 

rumor, or is not involved (whether purposefully or as a dupe) in an 

effort to 'frame' the person informed against." In Elwell, the Court of 

Appeals invalidated a seizure of a gun after a search of an automobile 

based on a tip received from a professional informant, who had been 

reliable in the past, that defendants Elwell and another, occupants of a 

described car in a described vicinity, possessed a pistol. The informant 

had not given the basis of his information nor did the officers observe 

the defendants and his companion engaging in any suspicious behavior 

prior to the search. Accord, People v. Cook, 85 A.D.2d 672, 445 N.Y.S.2d 

199 (2d Dept. 1981). See also, People v. Edwards, 69 N.Y.2d 8114, 513 

N.Y.S.2d 960 (1987). 

There is no presumption that the informer speaks from personal 

knowledge. Elwell, supra. The Court of Appeals distinguished Draper as 

clarified by Aguilar; in Drap~r police received a tip from a past 

reliable paid informant that a described narcotics seller would be 

alighting from a certain train from Chicago where he had obtained heroin 

carrying a tan zipper bag and walking very fast. Although in Draper, the 

United States Supreme Court did not discuss whether the police verified 

the criminal activity, it stated in Aguilar that the specific, detailed 

nature of the tip made the conclusion inevitable that the informant had 

personal knowledge of the narcotics selling. 

In People v. Johnson, 66 N.Y.2d 398, 497 N.Y.S.2d 618 (1985), the 

Court of Appeals expressly ruled as a matter of state constitutional law, 

that it would not apply the Gates totality of the circumstances standard 

to warrantless searches and seizures, noting that Gates involved a search 

pursuant to a warrant. In People v. Bigelow, 66 N.Y.2d 417, 497 N.Y.S.2d 
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630 (1985), the Court of Appeals declined to abandon the Aquilar-Spinelli 

rule in a case involving a search pursuant to a warrant, where the Court 

found no probable cause under either Aquilar-Spin~lli or Gates. See 

also, People v. P.J. Video Inc., 68 N.Y.2d 296, 508 N.Y.S.2d 907 (1986) 

where the New York Court of Appeals r~jects the federal totality of the 

circumstances test to establish probable cause with respect to allegedly 

obscene material. Article I §12 of the New York constitution is held to 

require that probable cause be established as to each element of 

obsenity. 

(c) The Requirement of a Contemporaneous Searc~ 

A search incident to a lawful arrest must also be substantially 

contemporaneous with the arrest; otherwise, the rationale for allowing 

such a search does not apply. People v. Farrell, 89 A.D.2d 987, 454 

N.Y.S.2d 306 (2d Dept. 1982). A warrantless search of premises which 

was the scene of a homicide was not reasonable four days after the 

homicide, espp.cially when the suspects had been taken into custody. 

Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408 (1978); see People v. 

Cohen, 87 A.D.2d 77, 450 N.Y.S.2d 497 (2d Dept. 1982), aff'd, 58 N.Y.2d 

844, 460 N.Y.S.2d 18 (1983), cert. denied, 103 S.Ct. 2092 (1983). While 

the revelations of a search incident to arrest cannot justify an arrest 

for which there is not probable cause, nevertheless, where probable cause 

exists to arrest before a search, a search ,nay slightly precede the 

actual arrest. See Sibron v. New York and Peters v. New York, 392 U.S. 

40, 88 S.Ct. 1889 (1968). 

(d) Search Must Be Near In Place To Arrest 

A search incident to arrest requires nearness in place as well as 

in time. Thus a search incident to arrest is unreasonable where it 
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extends beyond defendant's person and the area from which he might 

obtain either a weapon or something that could have been used as evidence 

against him. Chimel v. California, 395 U.S. 752, 89 S.Ct. 2034 (1969), 

~ denied, 396 U.S. 869, 90 S.Ct. 36 (1969). People v. Williams, 37 

N.Y.2d 206, 371 N.Y.S.2d 880 (1975); Vale v. Louisiana, 399 U.S. 30, 90 

S.Ct. 1969 (1970); Pe9ple v. Lewis, 26 N.Y.2d 547, 311 N.Y.S.2d 905 

(1970); In the Matter of Robert E.D., 80 A.D.2d 613, 436 N.Y.S.2d 56 (2d 

Dept. 1981), appeal dismissed, 54 N.Y.2d 717, 442 N.Y.S.2d 990 (1981). 

[iJ The Luggage Cases 

In United States v. Chadwick, 433 U.S. 1, 97 S.Ct. 2476 (1977), 

railroad officials observed two of the defendants loading a heavy foot

locker leaking talcom powder (often used to disguise the odor of mari

huana) onto a train bound for Boston. Federal agents in Boston were 

notified. When the train arrived in Boston, the agents observed these 

same defendants load the footlocker into defendant 'Chadwick's car. The 

agents arrested all three individuals and seized the footlocker. Ninety 

minutes later, after the suspects were in custody and separated from the 

footlocker, the agents searched the footlocker without a warrant at the 

Federal Building and found marihuana. The United States Supreme Court 

found this search unreasond')l~. ~~ also Arkansas v. Sanders, 442 U.S. 

753, 99 S.Ct. 2586 (1979), where the Court held that in the absence of 

exigent circumstances, ;::l(~ pol'ice must obtain a search warrant before 

searching luggage sei:ed from an automobile properly stopped and searched 

for contraband (here) a suitcase containing marihuana seized from the 

trunk of the taxicab in which defendant was a passenger); to the same 

effect Walter v. United States, 447 U.S. 649, 100 S.Ct. 2395, 2400 (1980) 

(right to take possession of package of obscene films did not give 
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officials the right to take the films from the package and screen them 

without a warrant; "an officer's authority to possess a package is 

distinct from his authority to examine its contents"); see also Florida 

v. Royer, 460 U.S. 491, 103 S.Ct. 1319 (1983), in which the permissible 

brief detention of defendant, who fit a drug courier profile in an 

airport, did not give rise to a lengthy interrogation procedure and 

seizure of defendant's driver's license and airline ticket. 

[ii] Search of a Vehicle Incident to Arrest 

Police may search a vehicle incident to the occupant's lawful 

arrest, where there is probable cause to believe it may contain fruits, 

instrumentalities or evidence of a crime. United States v. Modica, 663 

F.2d 1173 (2d Cir. 1981), cert. denied, 456 U.S. 989, 102 S.Ct. 2269 

(1982) (following defendant's lawful arrest in front of his home, DEA 

agents were justified in conducting a warrantless search of defendant's 

car, where the agents knew that the automobile· was· carrying heroin); 

People V. Cabral, 91 A.D.2d 944, 458 N.Y.2d 559 (1st Dept. 1983), appeal 

dismissed, 59 N.Y.2d 704, 463 N.Y.S.2d 439 (1983); People v. Ellis, 93 

A.D.2d 657, 462 N.Y.S.2d 867 (1st Dept. 1983) (locked glove compartment), 

aff'd 62 N.Y.2d 393,477 N.Y.S.2d 106 (1984); People v. Stinson, 92 

A.D.2d 676, 460 N.Y.S.2d 182 (3d Dept. 1983), cert. denied, 104 S.Ct. 532 

(1984); People v. Escalante, 89 A.D.2d 1019, 454 N.Y.S.2d 465 (2d Dept. 

1982) (trunk); People v. Hadley, 67 A.O.2d 259, 415 N.Y.S.2d 719 (4th 

Dept. 1979) (troopers at toll booth who made arrest were notified by 

surveilling officers that defendants had just stolen equipment and that 

this stolen property was in the van defendants were driving when the 

troopers arrested defendants) 

In Belton v. New York, 453 U.S. 454, 101 S.Ct. 2860 (1981), reh'g 
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denied, 453 U.S. 950, 102 S.Ct. 26 (1981), ~ 50 N.Y.2d 447, 429 

N.Y.S.2d 574 (1980), the Supreme Court held that the warrantless search 

of defendant's jacket, after he was arrested, was reasonable because the 

jacket was inside the passenger compartment of defendant's automobile and 

"within the arrestee's immediate control" as defined in Chimel v. Cali-

fornia, supra. "When a policeman has made a lawful arrest of the occu

pant of an automobile, he may as a contemporaneous incident of that 

arrest, search the passenger compartment of that automobile. [TJhe 

police may also examine the contents of any containers found within the 

passenger compartment. ••• whether the container is opened or closed." 

Belton v. New York, supra, 101 S.Ct. at 2864. On remand, the New York 

Court of Appeals ruled on defendant's challenge to the reasonableness of 

the search under Article 1, §12 of the State Constitution.* The Court 

.sustained the validity of the search under the "automobile exception" to 

the State's warrant requirement. People v. Belton, 55 N.Y.2d 49, 4~7 

N.Y.S.2d 873 (1982). See discussion of United States v. Ross, 456 U.S. 

798, 102 S.Ct. 2157 (1982), under Automobile Exception, Section 0(7), 

infra. See also People v. Gokey, 60 N.Y.2d 309, 469 N.Y.S.2d 618 (1983) 

and People v. Smith, 59 N.Y.2d 454, 465 N.Y.S.2d 896 (1983). People v. 

Langen, 60 N.Y.2d 170, 469 N.Y.S.2d 44 (1983) considerably broadened the 

"automobile exception" rule of the Belton case and held that once the 

police have made a valid arrest for a crime, (as opposed to a mere 

traffic infraction), they may without a warrant, search the entire 

* The first unnumbered paragraph of .~rticle I, §12 reads: "The right 
of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized." 

651 



-----~.--------~ ~ ~ 

29 

vehicle, including locked containers and the trunk despit~ the fact that 

the containers or the car and its contents, could have been retained by 

the police until a warrant was obtained. But see Oklahoma v. Castle-

berry, 471 U.S. 146, 105 S.ct. 1859 (1985), where the Supreme Court 

affirmed in a 4-4 decision the holding of the Oklahoma Court of Criminal 

Appeals that applied United States v. Ross, 456 U.S. 798, 102 S.Ct. 2157 

(1982), to hold unconstitutional the search of all the locked containers 

in a vehicle when the police had probable cause as to only two of them. 

The Oklahoma Court had ruled that as to those two containers, the police 

should have obtained a warrant. The court also found under the circum-

stances the search of the entire vehicle exceeded the scope of a 

permissible search incident to an arrest because the defendants were 

handcuffed and the police had drawn their guns. 

(3) Stop and Frisk 

(a) The Stop 

Stopping an individual on the street may constitute a "seizure ll 

within the meaning of the Fourth Amendment. People v. Cantor, 36 N.Y.2d 

106, 111, 365 N.Y.S.2d 509, 515 (1975) ("seizure" of the person defined 

for constitutional purposes as a significant interruption of an individ-

ual's liberty of movement). Therefore, a state (Texas) statute which 

makes it a crime simply to refuse to identify oneself when requested by a 

police officer violated the Fourth Amendment as it did not provide that 

there be a basis for suspicion on the part of the police officer that the 

individual stopped is engaged in or about to engage in criminal activity. 

Brown v. Texas, 443 U.S. 47, 99 S.Ct. 2637 (1979). 

In People v. Morales, 65 N.Y.2d 997, 494 N.Y.S.2d 95 (1985), the 

Court of Appeals held that a person who is frisked is not to be consid-
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ered in custody as a matter of law so as to require the police to admin

ister Miranda warnings, citing Berkemer v. McCarty, 468 U.S. 420, 104 

S.ct. 3138 (1984), the Court said "there is a clear distinction between a 

stop and frisk inquiry and a forceable seizure which curtails a person's 

freedom of action to the degree associated with a formal arrest." 

The principles for evaluating a Iistop" on the high seas are the same 

as those applied to a stop on land. United States v. Streifel, 665 F.2d 

414 (2d Cir. 1981) citing Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 

(1968). In Streifel, the court found that although the Coast Guard's 

"stopping" of defendant's ship constituted a "seizure" within the meaning 

of the Fourth Amendment, the officials had reasonable, articulable 

grounds for suspecting that the ship was being used to smuggle drugs into 

the United State3. Therefore, the stop and boarding of the ship were not 

unreasonablY intrusive. 

The amount of justification for the stop depends on the degree to 

which the individual's right to travel is impeded. Compare, for example, 

People v. Green, 57 A.D.2d 183, 394 N.Y.S.2d 216 (2d Dept. 1977) (officer 

grabs defendant) and People v. Cantor, supra (blocking defendant), with 

Matter of Eugene J., 42 N.Y.2d 1058, 399 N.Y.S.2d 208 (1977) and People 

v. Valo, 92 A.D.2d 1004, 461 N.Y.S.2d 507 (3d Dept. 1983) (wholly non

violent stops to request information). In People v. Debour and People v. 

LaPene, 40 N.Y.2d 210, 386 N.Y.S.2d 375 (1976), the New York Court of 

Appeals held that where a stop constitutes a forcible seizure, a greater 

degree of justification is required than when the stop is non-violent for 

relatively nonintrusive questioning. See also People v. Jennings, 45 

N.Y.2d 998, 413 N.Y.S.2d 117 (1978). 

Where officers have reason to fear for their safety (for example, 
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where they suspect that the persons of whom they wish to make inquiry 

are the perpetrators of a recent, violent crime), they are justified in 

making the initial stop at gunpoint. People v. Chestnut, 51 N.Y.2d 14, 

431 N.Y.S.2d 485 (1980), cert. denied, 449 U.S. 1018 (1981); see People 

v. Acevedo and Douglas, 102 A.D. 336, 476 N.Y.S.2d 901 (1st Dept. 1984); 

People v. Olsen, 93 A.D.2d 824, 460 N.Y.S.2d 828 (2d Dept. 1983); People 

v. Dominguez, 84 A.D.2d 820, 444 N.Y.S.2d 120 (2d Dept. 1981); People v. 

Finlayson, 76 A.D.2d 670, 431 N.Y.S.2d 839 (2d Dept. 1980), cert. denied, 

450 U.S. 931 (1981); see also People v. Casado, 83 A.D.2d 385, 444 

N.Y.S.2d 920 (1st Dept. 1981) (police officer's initial stop and inquiry 

of defendant was justified in light of defendant's suspicious behavior; 

the officer's subsequent chase and seizure of the defendant was valid 

where upon initial stop, defendant said nOh, God,1I threw a bag at the 

officer and ran away). People v. Jackson, 72 A.D.2d 149, 423 N.Y.S.2d 

173 (1st Dept. 1980) (police justified in conducting stop and inquiry 

with their guns drawn as they had reason to believe that defendant was 

the recent caller who had threatened to shoot someone); compare In the 

Matter of Darrick C., 72 A.D.2d 768, 421 N.Y.S.2d 391 (2d Dept. 1979) 

(arresting officers had only received radio run direction to investigate 

report of auto tampering; when the officers saw juveniles carrying a tool 

box, the permissible scope of intrusion was limited to that necessary to 

gain explanation; therefore, the seizure of defendant juvenile at gun-

point was unreasonable); Peop~ v. Carney, 58 N.Y.2d 51, 457 N.Y.S.2d 776 

(1982) (police must corroborate tip or conduct inquiry absent facts that 

provide a basis that individual is armed). 

The primary issue [in determining the reason
ableness of a stop and frisk] is whether or flot 
the police possessed sufficient knowledge at 
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the outset to sustain the subsequent intrusions 
on the privacy of the individuals accosted. 
(People v. DeBour, 40 N.Y.2d 210, 224, 386 
N.Y.S.2d 375, 385, 352 N.E.2d 562, 572, supra; 
People v. Lypka, 36 N.Y.2d 210, 366 N.Y.S.2d 
622, 326 N.E.2d 294). 

* * * 
In light of the principles articulated in 
LaPene (supra) it is clear that where an 
anonymous phone tip giving a general 
description and location of a "man with a gun" 
is the sole predicate, it will generate only a 
belief that criminal activity is afoot (People 
v. Cantor, 36 N.Y.2d 106, 365 N.Y.S.2d 509, 324 
N.E.2d 872; People v. DeBour, supra). That 
type of information will not of itself 
constitute reasonable suspicion thereby 
warranting a stop and frisk of anyone who 
happens to fit that description (People v. 
LaPene, supra; CPL 140.50). In that situation, 
the police have only the common-law power to 
inquire for purposes of maintaining the status 
quo until additional information can be 
acquired (Adams v. Williams, 407 U.S. 143, 
145; 92 S.~921, 32 L.Ed. 612). 

People v. Stewart and P.eople v. Williams, 
41 N.Y.2d 65, 69; 390 N.Y.S.2d 870, 873; 359 
N.E.2d 379 (1976). 

The New York Court of Appeals decided the cases of Stewart and 

Williams together, both involving the use by police of anonymous tele

phone information that described persons who allegedly possessed weapons 

as a predicate for stopping individuals on the street. The Court con

cluded that the stop and frisk conducted by the police officer in 

Williams was reasonable, in that the defendant was named and described, 

was recognized by the officer as a person whom the officer had ques-

tioned on several occasions a few days ago, and the officer, experienced 

in weapons' arrest, had determined that the bulge in defendant's pocket 

was a gun. By contrast, in Stewart the Court found that while the 

officer was justified in approaching defendant who met the description, 

the officer exceeded his authority when he reached into defendant's 
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pocket, as he admittedly could not seethe outline of a gun and knew 

from the frisk that there was no gun in the pocket (as indeed there was 

not). The Court ruled that "the patrolman in Stewart would have been 

justified if he had made a verbal and visual inquiry while taking due 

precaution for his own safety [citations omitted]. II stewart, 41 N.Y.2d 

at 69, 390 N.Y.S.2d at 873. 

Police were justified in stopping defendant pursuant to an anonymous 

911 call reporting a man with a gun meeting defendant's description, but 

a search of defendant's automobile was unreasonable as defendant was not 

in the vehicle at the time of the stop. People v. Dinkins, 76 A.D.2d 

655, 431 N.Y.S.2d 535 (1st Dept. 1980). 

See also feop1e v. Benjamin, 51 N.Y.2d 267, 434 N.Y.S.2d 144 (1980) 

(anonymous tip that men with guns were at streetcorner was sufficient to 

justify inquiry only, not frisk, but the ~ction of one of these men, 

defendant, in stepping backwards and reaching under his jacket when the 

officers approached, justified the frisk). In Benjamin, the Court stated 

that an anonymous tip may be corroborated by circumstances that were 

"rapidly developing or observed at the scene." Benjamin, 51 N.Y.2d at 

270, 434 N.Y.S.2d at 146. Similarly in People v. Samuels, 68 A.O.2d 663, 

418 N.Y.S.2d 607 (1st Dept. 1979), aff'd, 50 N.Y.2d 1035, 431 N.Y.S.2d 

694 (1980), the Court found (1) that the defendant·s act of buying a 

holster in the Times Square (high crime) area was a justifiable reason 

for the observing officer to approach defendant, identify himself, and 

ask why defendant had made the purchase; (2) that when the defendant 

Failed to answer this question but instead put his hand in his pocket and 

failed to comply with an order to remove it, the officer was justified in 

grabbing defendant's hand from the outside; and (3) that when the officer 
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in so doing felt what seemed to be a gun, he was justified in seizing the 

gun. Accord, People v. Reyes, 91 A.D.2d 935, 457 N.Y.S.2d 829 (1st Dept. 

1983); PeoDle v. Lambert, 84 A.D.2d 849, 444 N.Y.S.2d 168 (2d Dept. --'-
1981); People v. Johnson, 79 A.D.2d 936, 434 N.Y.S.2d 996 (1st Dept. 

1980), aff1d, 54 N.Y.2d 958, 445 N.Y.S.2d 146 (1981). 

Given justification for a stop, the right to inquire is well -

established. II[TJhe common law has long recognized the right of law 

officers ... to make the limited intrusion of asking one for an explana

tion of his actions. 1I People v. Peters, 18 N.Y.2d 238, 242-43, 273 

N.Y.S.2d 217, 220-21 (1966). See People v. Hutchinson, 47 N.Y.2d 823, 

418 N.Y.S.2d 574 (1979) (defendant1s frantic attempts to stop passing 

cars and taxi cabs at a busy intersection, while repeatedly looking back 

in the direction from which they had just come, gave police the right to 

stop and inquire, as this behavior was a reason to suspect that 

defendants were either perpetrators or victims of s retent crime); see 

also People v. Rivera, 14 N.Y.2d 441, 252 N.Y.S.2d 458 (1964); CPL 

§140.50; compare People v. Williams, 79 A.D.2d 147, 436 N.Y.S.2d 15 (1st 

Dept. 1981) (fact that defendants were sitting in a parked car in a high 

crime area did not justify stop and inquiry); People v. Green, 35 N.Y.2d 

193, 360 N.Y.S.2d 243 (1974); People v. Dean, 79 A.D.2d 555, 433 N.Y.S.2d 

803 (1st Dept. 1980) (information from a citizen informant with whom 

police were slightly acquainted, and whose full name they learned after-

ward, that defendant who was on the street nearby, had a gun in her hand-

bag, justified a stop and frisk of defendant at gunpoint); Ybarra v. 

Illinois, 444 U.S. 85, 100 S.Ct. 338 (1979), rehearing denied, 444 u.S. 

1049 (1980) (police had no right to frisk defendant bar patron, who was 

empty-handed and who had made no threatening moves, simply because they 
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had a search warrant for the premises based on an affidavit that the 

bartender was selling heroin); People v. Walke~, 70 A.D.2d 828, 417 

N.Y.S.2d 694 (1st Dept. 1979) (although the fact that defendant 

repeatedly looked over his shoulder as he walked toward the patrol car 

may have justified a stop and inquiry, the fact that defendant failed to 

respond when asked if he had a gun and had a concededly unrecognizable 

bulge under his belt was not sufficient probable cause for the frisk and 

seizure at gunpoint); People v. Mitchell, 75 A.D.2d 626, 426 N.Y.S.2d 

833 (2d Dept. 1980) (lateness of the hour, character of area, and 

unfavorable ratio of officers to burglary suspects justified frisk), 

(b) The Frisk 

The right to frisk for weapons may be justified as incident to 

inquiry upon grounds of elemental safety and precaution which might not 

initially sustain a search. Rivera, 14 N.Y.2d at 447, 252 N.Y.S.2d at 

463. The scope of the search is limited to a search for weapons. 

Unlike a search incident to an arrest, however, it is not a reasonable 

search per seD The officer may only frisk if he reasonably believes 

that he is in danger of physical injury because the detainee may be 

armed. CPL §140.30(3); Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968). 

A reasonable suspicion that an individual has committed or is about to 

commit a crime does not give a police officer the right to frisk without 

additional information to support an independent belief that the 

individual is presently dangerous. People v. Carney, supra; People v. 

Mack, 26 N.Y.2d 311, 319; 310 N.Y.S.2d 292, 298 (1970), cert. denied, 400 

U.S. 960 (1970); People v. Sanchez, 38 N.Y.2d 72, 378 N.Y.S.2d 346 

(1975). 

But in People v. King, 65 N.Y.2d 702, 492 N.Y.S.2d 521 (1985), the 
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Court of Appeals held that defendant's suspicious and uncooperative 

conduct after being ordered to stop by the police justifies a limited pat 

down for concealed weapons. And the Court of Appeals in People v. 

Brooks, 65 N.Y.2d 1021, 494 N.Y.S.2d 103 (1985), has further held that 

where a valid stop and frisk is being carried out, the police are not 

limited to a pat down of the suspect's person but may also examine 

personal items capable of concealing a weapon with;n the suspect's 

"grabbable reach" as an incident to an inquiry upon grounds of safety and 

precaution. 

[i] Case Law Limiting Right to Stop 

In People v. Howard, 50 N.Y.2d 538, 430 N.Y.S.2d 578 (1980), cert. 

denied, 449 U.S. 1023 (1981), the New York Court of Appeals ruled that 

there ;s no duty on the part of a citizen to respond to the police 

inqutry; he may walk or run away; this flight per se, even ;n a high 

crime area, does not give the police the right to detain that individual' 

forcibly or to stop and frisk him. But see People v. Smarr, 77 A.D.2d 

854, 431 N.Y.S.2d 40 (1st Dept. 1980) (in area of high incidence of 

robberies and narcotics sales, facts that police officer observed 

defendant watching passing senior citizens and that defendant fled when 

they approached him would justify a stop and inquiry although these facts 

did not justify a stop and frisk). 

In People v. McNatt, 65 N.Y.2d 1046, 494 N.Y.S.2d 297 (1985), the 

Court of Appeals held it was permissible for the police to approach the 

defendant ~nd inquire when they observed him leaving an abandoned hotel 

and when defendant, upon observing the police, he dropped a packet ~f 

envelopes into a plastic bag. However the seizure of the envelopes was 

not justified even though defendant answered falsely to a police inquiry 
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as there was no evidence of their criminal nature. See also, People v. 

Leung, 68 N.Y.2d 734, 506 N.Y.S.2d 320 (1986) where the Court of Appeals 

held defendant's passing of a manila envelope which resembled a "three 

dollar bag" in a neighborhood known for drug activity constituted 

"objective credible reason" sufficient to justify a police approach of a 

citizen. Defendant's immediate flight upon the officers approach 

together with the passing of the envelope established reasonable 

suspicion justifying the officer's pursuit and recovery of defendant's 

gun discarded during his flight was also lawful. See also, feople v. 

Mosley, 68 N.Y.2d 881, 508 N.Y.S.2d 931 (1986) (where defendant and two 

companions followed an elderly woman around three sides of a block and 

began to follow her across the street but had continued on their way when 

police stopped them on the sidewalk such conduct was "equivocal a best" 

and Aid not constitute the type of specific articulable facts necessary 

to justify a stop and frisk). 

In Reid v. Georgia, 448 U.S. 438, 100 S.Ct. 2752 (1980), the United 

States Supreme Court held in a per curiam opinion that an investigatory 

stop could not be based on fact that defendant and another in airport (1) 

had no luggage other than their shoulder bags; (2) appeared to be trying 

to conceal the fact that they were travelling together by walking apart 

and exchanging surreptitious glances; and (3) had arrived from a city 

from which much cocaine originated. In People v. Mitchell, supra, one 

factor justifying the frisk was that the two suspects' explanations 

contradicted each other; People v. Rivera, 74 A.D.2d 653, 425 N.Y.S.2d 

132 (2d Dept. 1980), a forcible stop and detention were justified by the 

suspect's answer to an inquiry that he had found in the garbage the bag 

with coins which he was carrying when stopped. 
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In People v. Hutchinson, discussed in Section D(3)(a), supra, the 

seizure of a handgun was upheld where a police officer on reasonable 

suspicion had stopped defendants in a moving gypsy cab to make inquiry; 

the officer's frisking of the pocket of defendant's jacket, was reason

able because the officer had seen defendant attempt to throw the jacket 

from the cab and, on visual inspection, the jacket appeared to be 

weighted. See also People v. Lathigee, 84 A.D.2d 918, 446 N.Y.S.2d 655 

(4th Dept. 1981) (stop and frisk of defendants in a moving vehicle 

predicated upon reasonable suspicion that the occupants of the car had 

committed a burglary less than thirty minutes earlier, was valid, in 

spite of police officer's failure to make inquiries prior to frisking 

the defendants). 

Where the police officer has a reasonable suspicion that an indi

vidual is possibly armed and dangerous based on personal observation, he 

may "stop and frisk." Terry v. Ohio, supra. See also People v. Harris, 

48 N.Y.2d 208, 422 N.Y.S.2d 43 (1979) (police officer had the right to 

stop three men, carrying sticks and a television set, who fled when the 

officer approached and identified himself; the seizure of the sticks and 

television was upheld, although the defendants' conviction was reversed 

on the ground that the admission of their statements violated the rule in 

Miranda). Furthermore, a police officer may lawfully stop and frisk a 

person who meets the description of an armed robbery suspect received by 

the officer over the police radio. People v. Spivey, 46 N.Y.2d 1014, 416 

N.Y.S.2d 534 (1979); People v. Havelka, 45 N.Y.2d 636, 412 N.Y.S.2d 345 

(1978). ~e may also frisk a defendant's companion upon drrest to assure 

his own safety and to prevent interference with the arrest. People v. 

Jenkins, 87 A.D.2d 526, 448 N.Y.S.2d 9 (1st Dept. 1982). Where a reason-
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able suspicion is acquired by a tip from an informer known to the officer 

who has provided reliable information in the past and whose tip has been 

verified at the scene, a "stop and frisk" may also be permissible. )."jams 

v. Williams, 407 U.S. 143, 92 S.Ct. 1921 (1972). See also People v. 

Havelka, supra (where reasonabl~ cause is furnished to police by police 

radio communication, the officer who sent the communication must be 

present at suppression hearing). ~ut see ~eople v. Corales, 86 A.D.2d 

551, 446 N.Y.S.2d 274 (1st Dept. 1982), aff'd, 56 N.Y.2d 767, 452 

N.Y.S.2d 22 (1982) (absence of communicating officers from suppression 

hearing did not constitute reversible error where defendant neither 

requested their presence nor contested the information they transmitted 

upon which the search and seizure was predicated). Furthermore, if a 

police officer is informed by a citizen eyewitness to an armed robbery 

that has just occurred i~ the vicinity, he may stop and frisk the person 

identified by the citizen; corroboration of the information is not 

mandated nor does the failure of the officer to obtain the citizen 

eyewitness' name and address require the suppression of the gun seized. 

People v. Brace, 78 A.D.2d 169, 434 N.Y.S.2d 338 (1st Dept. 1980). 

Where the street search for a weapon results from a stop and frisk 

based on the officer's personal observation, the reviewing court must 

consider specific factors: 

At least three aspects of each individual 
transaction should be ~onsidered. Was there 
proof of a describable object or of describable 
conduct that provides a reasonable basis for 
the police officer's belief that the defendant 
had a gun in his pos3ession? Was the manner of 
the officer's approach to the defendant and the 
seizure of the gun from him reasonable in the 
circumstances? Was there evidence of probative 
worth that there had been a pretext stop and 
frisk or that the police were otherwise 
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motivated by improper or irr~levant purpose? 
There will be other material considerations, 
too, in individual cases. Because the totality 
of the circumstances in each case is 
necessarily unique, there should be no 
expectation that comparable significance will 
always attach to the same or similar factors 
in different cases. 

People v. Prochilo, People v. Goings 
and People v. Bernard, 41 N.Y.2d 759, 761-62; 
395 N.Y.S.2d 635, 636, 363 N.E.2d 1380 (1977) 
(three cases decided together). 

In Prochilo, an experienced officer on routine patrol, from a 

distance of seven or eight feet, saw Prochilo watching other officers 

interviewing pedestrians, while at the same time defendant was making 

continuous hand motions toward his right side. As the officer 

approached, he saw a bulge in the outline of a gun on the defendant's 

right side, whereupon the officer removed a gun from defendant's 

waistband. The Court affirmed the denial of Prochilo's motion to 

suppress. Similarly, the seizure of a gun after a frisk from defendant 

Goings' pocket by an officer on patrol in the Times Square area was 

reasonable because the officer saw the configuration of a handgun. The 

seizure of a gun from the defendant Bernard was unreasonable where the 

hearing only established that Bernard was in the company of a pimp, whom 

the officer knew and with whom the officer was casually conversing, that 

defendant during this conversation appeared nervous and stood slouched 

forward with his hands in his pockets, and that when defendant was told 

to remove his hands, he did so very slowly, at which time the officers 

saw a heavy object slide against the material of defendant's right 

pocket: 

Were there no more we might conclude that the 
revolver should not have been suppressed. In 
this instance it was defendant and his com
panion, not the police, who initiated the 
encounter. In this circumstance tne police 
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officer might naturally hav~ been apprehensive 
for his safety when approached by a known law
breaker with another man in his company who was 
slouched over~ and who kept his hands in the 
pockets of his long coat as the conversation 
progressed. The inferences thus naturally to 
have been drawn must be deemed, however, to 
have been negated on this record. The officer 
testified that before he reached into defen
dant's pocket, defendant had done nothing 

wrong, thus he could not tell what the heavy 
object appeared to be by looking at the pocket, 
and that until he had reached into the pocket 
he had not seen Uany part of what appeared to 
be a gun, a handle, a barrel, or anything like 
that. II Nor is there anywhere in his testimony 
any suggestion that at any time he was appre
hensive for his own safety. On this state of 
the record there was nothing in defendant·s 
standing behind the pimp, in his nervousness or 
his sloched stature, or the fact that he had 
his hands in his coat pockets and removed them 
very slowly when requested to do so, or that a 
heavy object slid against the material of 
defendant·s pocket which can be said to be 
reasonably referable to or indicative of the 
presence of a revolver. . 

Bernard, 41 N.Y.2d at 763, 395 N.Y. ).2d at 
637. 

See also People v. Fripp, 85 A.D.2d 547, 445 N.Y.S.2d 3 (1st Dept. 

1981), aff'd, 58 N.Y.2d 907,460 N.Y.S.2d 505 {1983) (police erred when 

they forcibly seized the defendant without first making an inquiry to 

confirm or deny their naked suspicions that defendant was armed and 

involved in criminal activity); In re Robert M., 99 Misc.2d 462, 416 

N.Y.S.2d 679 (Fam. Ct. N.Y. Co. 1979) (there were no exigent circum-

stances and officer did not fear for his safety; therefore, the officer's 

viewing of a bulge in defendant·s pocket did not justify a stop and 

frisk). 

Note: A frisk is not a search because the police made defendant 

lie on the ground while they frIsked him. People v. Chestnut, 51 N.Y.2d 

14, 431 N.Y.S.2d 485 (1980); cert. denied, 449 U.S. 1018 (1980). 
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[iiJ Investigative Detention 

In Hayes v. Florida, 105 S.Ct. 1643 (1985) the United states Supreme 

Court reaffirmed its holding in Davis v. Mississippi, 394 U.S. 721, 89 

S.Ct. 1394 (1969) concluding that the Fourth Amendment is violated where 

the police transported a suspect for fingerprinting without his consent 

and without probable cause or prior judicial authorization. The Supreme 

Court refused to apply a "stop and frisk" analogy under Terry v. Ohio, 

392 U.S. 1, 88 S.Ct. 1868 (1968) to justify the investigative detention 

which occurrred in Hayes. Nevertheless the Court went on to say, "there 

is thus support in our cases for the view that the Fourth Amendment would 

permit seizures for the purpose of fingerprinting if there is a 

reasonabl~ suspicion that the suspect has committed a criminal act, if 

there is a reasonable basis for believing that fingerprinting will 

establish or negate the suspect's connection with that crime, and if the 

procedure is carried out vlith dispatch. II See Matter of Abe A., 56 N. Y .2d 

288, 452 N.Y.S.2d 6 (1982), where the Court of Appeals set forth the 

criteria for judicial authorization for prearrest, investigative 

detention to secure evidence from the defendant's person. 

In United States v. Sharpe, 470 U.S. 675, 105 S.Ct. 1568 (1985) the 

Supreme Court in reconsidering the requirements of "brevity" in deter

mining when an investigative stop is transformed into a de facto arrest 

requiring a showing of probable cause, held that while brevity of the 

detention is an important factor in determining whether the seizure is so 

minimally intrusive dS to be justifiable on reasonable suspicion, it is 

also clear that the " ... need to consider the law enforcement purposes to 

be served by the stop as well as the time reasonably needed to effectuate 

those purposes II must be taken into account in determining whether the 
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Fourth Amendment has been violated. In People v. Hicks, 68 N.Y.2d 234 

508 N.Y.S.2d 163 (1986) the non-arrest detention of defendant including 

transportation to the crime scene for possible identification was upheld 

as a permissible incident of a lawful stop and not a defacto arrest, nor 

was probable cause required. The Court applying the reasonableness of 

United States v. Sharpe, supra found the factors which justified the 

search were: police knew a crime had been committed; period of detention 

was less than ten minutes; crime scene to which defendant was transported 

was very close; eyewitnesses were present; no significantly less 

intrusive means were avaliable to confirm reasonable suspicion quickly. 

(4) Consent Searches 

A search predicated upon voluntary consent is not prohibited by the 

Fourth Amendment. Consent is not considered voluntary if it is given in 

submission to a false claim of lawful authority. Bumper v. North . 

Carolina, 391 U.S. 543, 88 S.Ct. 1788 (1968). Voluntariness of consent 

must be determined from the totality of the circumstances. Schneckloth 

v. Bustamonte, 412 U.S. 218, 93 S.Ct. 2041 (1975). If a police officer 

obtains "consent" to enter and search by threatening to knock down a 

door, or by forcing his way in with his gun drawn, or by threatening 

prosecution, such "consent" is not voluntary. See People .:. ::wis, 94 

A.D.2d 44, 462 N.Y.S.2d 884 (1st Dept. 1983); People v. Driscoll, 87 

A.D.2d 996, 449 N.Y.S.2d 809 (4th Dept. 1982); People v. Benitez, 76 

A.D.2d 196, 430 N.Y.S.2d 287 (1st Dept. 1980); People v. Brown, 77 A.D.2d 

537, 430 N.Y.S.2d 303 (1st Dept. 1980); see also People v. Litt, 71 

A.D.2d 926, 419 N.Y.S.2d 726 (2d Dept. 1979) (seven police officers in 

defendant's house vlhen he "consented" to search). But the fact that a 

defendant was in custody at the time that he gave his consent does. not in 
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and of itself mandate a finding that the consent was involuntary. 

United States v. Watson, 423 U.S. 411, 96 S.ct. 820 (1976), rehearing 

denied, 424 U.S. 979, 96 S.Ct. 1488 (1976) (the Court noted that the 

defendant while in custody received Miranda warnings); People v. Munro, 

86 A.D.2d 683, 446 N.Y.S.2d 511 (3d Dept. 1982). See United States v. 

Marin, 669 F.2d 73 (2d Cir. 1982) (police officer1s search of defendant1s 

car and paper bag found therein was valid where defendant had consented 

to the search while ;n police custody). But see People v. Loria, 10 

N.Y.2d 368, 223 N.Y.S.2d 462 (1961) (entry gained by submission to 

authority after a threat to kick down the door is not entry gained by 

consent). See also People v. Meredith, 49 N.Y.2d 1038, 429 N.Y.S.2d 555 

(1980), where the New York Court of Appeals held in a memorandum opinion 

that the courts below did not err when they concluded that defendant 

consented .to a search of his person by police officers ("you can check it 

if you wantll); the fact that defendant attempted to conceal the gold pin 

securing a package of cocaine to his underwear which the police discov

ered during their search did not mandate a finding that defendant1s con

sent was not voluntary. See also People v. Bowers, 92 A.D.2d 669, 461 

N.Y.S.2d 900 (3d Dept. 1983). 

There is no requirement that a consenting defendant actually knew 

that he has a right to refuse as long as he is not coerced. See United 

States v. Mendenhall, 446 U.S. 544, 100 S.Ct. 1870 (1980), rehearing 

denied, 448 U.S. 908, 100 S.Ct. 3051 (1980); United States v. fi,atlock, 

415 U.S. 164, 94 S.Ct. 988 (1974); Schneckloth v. Bustamonte, supra; see 

also United States Y. Watson, supra, v~here the Supreme Court found that 

the mere fact that police officers identified themselves as such before 

asking permission to search does not mandate a finding that the 
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defendant's will was over-borne when he consented. This is only one 

factor to be considered in determining whether the consent was voluntary. 

See also People v. Phiefer, 43 N.Y.2d 719, 721; 401 N.Y.S.2d 483, 484 

(1977); People v. Springer, 92 A.D.2d 209, 460 N.Y.S.2d 86 (2d Dept. 

1983) 

A defendant who calls the police and asks them to enter his apart

ment cannot successfully challf,nge the admissibility of evidence in 

plain view seized therefrom 0':; the ground that he did not consent to its 

seizure. People v. Danziger, 41 N.Y.2d 1092, 396 N.Y.S.2d 354 (1977). 

See also People v. Hodge, 44 N.Y.2d 553, 406 N.Y.S.2d 736 (1978). A 

defendant who asks a doctor to examine him cannot object to the admission 

into evidence of heroin which fell from his sock when his clothes were 

removed for the examination. People v. Capra, 17 N.Y.2d 670, 269 

N.Y.S.2d 451 (1966). 

Another person can only consent to a search of the defendant's 

premises if he has lawful authority to consent. Stoner v. California, 

376 U.S. 483, 84 S.Ct. 889 (1964), rehearing deried, 377 U.S. 940, 84 

S.Ct. 1330 (1964) (hotel clerk may not consent to search of guest's 

room); People v. Lerhinan, 90 A.D.2d 74, 455 N.Y.S.2d 822 (2d Dept. 1982) 

(hotelkeeper may consent to search after rental period expires); Chapman 

v. United States, 365 U.S. 610, 81 S.Ct. 776 (1961) (landlord, in most 

cases, may not consent to search of tenant1s room); People v. Petrie, 89 

A.D.2d 910, 453 ~.Y.S.2d 725 (2d Dept. 1982) (sibling who shares house 

may not consent to search of brother1s private room). But see United 

States, v. Matlock, 415 U.S. 164, 94 S.Ct. 988 (1974) (mistress may 

consent to search of bedroom she shares with defendant); People v. Moore, 

58 A.D.2d 878, 396 N.Y.S.2d 698 (2d Dept. 1977) (mother may consent to 
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search of her son's room in her house); People v. Cosme, 48 N.Y.2d 286, 

422 N.Y.S.2d 652 (1979) (defendant's live-in girlfriend could consent to 

search of his apartment, though he refused). The husband-wife privilege 

does not preclude the admissibility of evidence seized by police during a 

search of the marital abode where the defendant's wife requested the 

search. People v. Kemp, 59 A.D.2d 414, 399 N.Y.S.2d 879 (1st Dept. 

1977). Where a beeper has been placed in a container with the consent of 

the original owner, the transfer of the container tJ a person suspected 

of criminal activity and the subsequent discovery of contraband violates 

no Fourth Amendment rights, United States v. Karo, 468 U.S. 705, 104 

S.Ct. 3296 (1984) 

A kidnap victim has the authority to consent "impliedly" to a war

rantless search of the premises where he is being held prisoner. People 

v. Rios, 105 Misc.2d 303, 432 N.Y,S.2d 63 (Albany Co. Ct. 1980). 

(5) Abandoned Property 

The Fourth Amendment does not apply to the seizure of abandoned 

property. Abel v. United States, 362 U.S. 217, 80 S.Ct. 683, 668 (1960), 

rehearing denied, 362 U.S. 984, 80 S.Ct. 1056 (1960); People v. Pittman, 

14 N.Y.2d 885, 252 N.Y.S.2d 89 (1964). The defendant's intent to abandon 

the property must be manifest from the facts and circumstances. People 

v. Anderson, 24 N.Y.2d 12, 298 N.Y.S.2d 698 (1969). 

Whether there was an abandonment is partly a 
matter of property law but essentially a 
question of constitutional law. There is a 
presumption against the waiver of constitu
tional rights. It is the People's burden to 
overcome that presumption by evidence of "an 
intentional relinguishment or abandonment of a 
known right or privilege" (Brookhart v. Janis, 
384 U.S. 1, 4, 86 S.Ct. 1245, 1247, 16 L.Ed.2d 
314; Johnson v. Zerbst, 304 U.S. 458, 464, 
58 S.Ct. 1019, 1023, 82 L.Ed. 1461; People v. 
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Whitehurst, 25 N.Y.2d 389, 391, 306 N.Y.S.2d 
673, 254 N.E.2d 905). The proof supporting 
abandonment should "reasonably beget the 
exclusive inference of the throwing away" 
(Foulke v. New York Cons. RR. Co., 228 N.Y. 
269, 273, 127 N.E. 237, 238 quoted with 
approval in United states v. Cowan, 2 Cir. ~96 
F.2d 83, 87)--. --~ 

People v. Howard, 50 N.Y.2d 583, 430 
N.Y.S.2d 578, 585 (1980), cert. denied, 449 
U.S. 1023 (1980). ----

In Howard, the Court held that as a matter of law defendant did not 

abandon the woman's vanity case which he threw down as he fled from a 

police officer who sought to stop him and make inquiry because he 

thought it suspicious that a man would be carrying a woman's luggage in 

an area where there was a high incidence of burglary. But see People v. 

Hogya, 80 A.D.2d 621, 436 N.Y.S.2d 62 (2d Dept. 1981), appeal dismissed, 

56 N.Y.2d 602, 450 N.Y.S.2d 472 (1982) (court found that defendant 

abandoned his jacket because after the police officers called him over, 

he threw it toward his friend who did not retrieve it when it fell on the 

ground). 

An abandoned article is admissible despite preceeding illegal police 

conduct if it results from an independent act involving a calculated 

risk. People v. White, 92 A.O.2d 1033, 461 N.Y.S.2d 515 (3d Dept. 

1983) . 

(6) Plain View 

Katz v. United States, 389 U.S. 347, 88 S.Ct. 507 (1967), held that 

the Fourth Amendment protects individual expectations of privacy so long 

as they are reasonable. Subject to this qualification, what a police 

officer observes in plain view from a lawful vantage point is generally 

not considered a search within the context of the Fourth Amendment. See 

Texas v. Brown, 92 U.S. 1033, 103 S.Ct. 1535 (1983); Peop'~ v. Brosnan, 
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32 N.Y.2d 254, 344 N.Y.S.2d 900 (1975); People v. Robuste11i, 77 A.D.2d 

764, 431 N.Y.S.2d 193 (3d Dept. 1980) (police officers ' entry on to 

defendant's driveway did not violate legitimate expectation of privacy). 

In Maryland v. Macon, 472 U.S. 463, 105 S.Ct. 2778 (1985), the Supreme 

Court held that entry by the police into a store to purchase obscene 

magazines on public display was not a search within the Fourth Amendment. 

See also Sa10b v. Ambach, 73 A.D.2d 756, 423 N.Y.S.2d 305 (3d Dept. 

1979), cert. denied, 499 U.S. 829 (1981), rehearing denied, 449 U.S. 1026 

(1981), where the court held that the petitioner, a chiropractor sus-

pended from practice for unauthorized use of x-rays, could not challenge 

the seizure of pamphlets from his office which were deliberately exposed 

to the public. 

The protection against unreasonable searches 
and ~eizures, however, does not extend to 
property knowingly exposed to the public, 
even in a person's own home or offic~ (Katz 
v. United States, 389 U.S. 347, 351; 88-S:Ct. 
507. 19 L.Ed.2a-576). The materials in 
question were taken from the area of 
petitioner's office open to the public and 
accordingly, they were properly admitted. 

Salob, 423 N.Y.S.2d at 306. 

Where police are not justifiably present, plain view observations cannot 

later make such presence lawful. People v. Williams, 37 N.Y.2d 206, 371 

N.Y.S.2d 880 (1975); see also People v. Engle, 74 A.D.2d 583, 424 

N.Y.S.2d 306 (2d Dept. 1980) (unjustified arrest without probable cause 

rendered instrusion into defendant's car unlawful and therefore seizure 

of gun in plain view in car was unreasonable), Furthermore, plain view 

observations from a lawful vantage point may violate a reasonable expec-

tation of privacy, if assisted by some kind of mechanical aid. People v. 

Smith, 42 N.Y.2d 961, 398 N.Y.S.2d 142 (1977) (flashlight); but see also 

671 



49 

People v. John BB, 56 N.Y.2d 482~ 453 N.Y.S.2d 158 (1982), cert. denied, 

459 U.S. 1010 (1982); People v. Alvarez, 86 A.D.2d 807, 452 N.Y.S.2d 576 

(1st Dept. 1982). 

The right to see does not alone give rise to the right to seize an 

object discovered in plain view. Coolidge v. New Hampshire, 403 U.S. 

443, 91 S.Ct. 2022 (1971), rehearing denied, 404 U.S. 874. There must be 

probable cause that the items to be seized are contraband or evidence of 

an offense. In People v. Roth, 66 N.Y.2d 688, 496 N.Y.S.2d 413 (1985) 

the plain view exception was found inapplicable to the seizure of a 

packet of papers bound with an elastic band removed from defendant1s 

jacket rocket during a permissible frisk for a weapon. The Court of 

Appeals held that while the removal of the papers for a weapon search was 

permissible, the seizure of the papers was not since there was no basis 

for the police to assume the papers were gambling records. There is 

conflicting case law on what kinds of objects are apparently evidence or 

contraband which would justify their seizure. The Fourth Department has 

ruled that a "hash pipe" is clearly subject to seizure when discovered in 

plain view [People v. Jenkins, 77 A.D.2d 353, 432 N.Y.S.2d 956 (1980)J; 

the Second Department disagrees [People v. Richie, 77 A.D.2d 667, 430 

N.Y.S.2d 154 (1980)J; ~ People v. Martinelli, 117 Misc.2d 310, 458 

N.Y.S.2d 785 (Sup. Ct. Kings. Co. 1982). 

In addition, the discovery of objects in plain view must be inad

vertent. See,~, People v. Jackson, 41 N.Y.2d 146, 391 N.Y.S.2d 82, 

359 N.E.2d 677 (1976); People v. Lemmons, 40 N.Y.2d 505, 387 N.Y.S.2d 

97, 354 N.E.2d 836 (1976); People v. Spinelli, 35 N.Y.2d 77, 358 N.Y.S.2d 

743 (1974), See also Arizona v. Hicks, _ U.S. _, 107 S.Ct. 1149 

(1987) (plain view analysis not applicable where police moved stereo 
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speakers to examine serial numbe~s). Finally, if seizure requires an 

entry, ~ where the object ;3 plainly visible in a house from without, 

such entry must first be justified by either a warrant or by one of the 

warrant exceptions. But see Hester v. United States, 265 U.S. 57, 44 

S.Ct. 445 (1924) ("open fields" exception). Hester was reaffirmed in 

Oliver v. United States and Maine v. Thornton, 466 U.S. 170, 104 S.Ct. 

1735 (1984), the Court noting that the open fields doctrine does not 

extend to the curtilage, "the area around the home to which the activity 

of home life extends." Nor does the fact that the fields are fenced, or 

signed with "no trespassing signs" create an expectation of privacy which 

warrants Fourth Amendment protections. Air Pollution Variance Board v. 

Western Alfalfa, 416 U.S. 861, 94 S.ct. 2114 (1974) (administrative 

inspection resulting in trespass onto privately owned open fields did not 

violate the Fourth Amendment); People v. Cruz, 89 A.D.2d 526, 452 

N.Y.S.2d 616 (1st Dept. 1982), affirmed, 59 N.Y.2d 984, 466 N.Y.S.2d 661 

(1983) (investigation of reported shooting); People v. Caizlo, 71 A.D.2d 

715, 419 N.Y.S.2d 203 (3d Dept. 1979). 

In California v. Ciraolo, ___ U.S. ___ , 105 S.Ct. 1809 (1986), the 

Supreme Court extended the holding in Oliver v. United States, supra, and 

ruled that the Fourth Amendment is not violated by observation of a 

fenced in backyard from public airspace even when the area observed is 

within the curtilage. In Ciraolo, the police responded to an anonymous 

telephone tip that marijuana was growing in respondent's backyard. In 

upholding the warrantless aerial search, the Supreme Court noted that 

although the observed area was within the curtilage of the home and was 

surrounded by high'double fences, "the officer's observations took place 

within public navigable air space and any member of the public flying in 
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the airspace could have seen everything that [the] officers observed." 

The fact that the defendant had taken some measures to restrict 

observation of his activities from ground level by the construction of a 

high fence did not "preclude the officer's observations from a public 

vantage point where he has a right to be and which renders the activities 

clearly visible II 

Similarily in Dow Chemical Co. v. United States, u.s. _, 106 

S.Ct. 1819 (1986), the Supreme Court upheld aerial surveillance of an 

industrial manufacturing complex without an administrative warrant where 

the search was conducted by a government agency, the Enviornmental 

Protection Agency, pursuant to its authority to conduct on site inspec

tions. The Court noted that an industrial complex is not analogous to 

the curtilage of a dwelling but rather is "more comparable to an open 

field." 

In United States v. Dunn _ U.S. 107 S.Ct. 1134 (1987), the Supreme 

Court established a four factor analysis to determine whether a 

particular area is within the residential curtilage. The factors to be 

considered are: the proximity of the area claimed to be curtilage to the 

home, whether the area is included within an enclosure surrounding the 

home, the nature of the uses to which the area is put, and the steps 

taken by the resident to protect the area from observation by people 

passing by. 

(7) Automobile Searches 

A vehicle containing contraband or instrumentalities of a crime can 

be quickly moved out of the jurisdiction in which a warrant to search is 

issued. Because of this exigency, a warrantless search of a moving 

vehicle or vehicle parked on a public street is consistent with the 

Fourth Amendment if there is probable cause to believe the vehicle 
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contains contraband or evidence of crime. Carroll v. United States, 267 

U.S. 132, 45 S.ct. 280 (1925); Colorado v. Bannister, 449 U.S. 1, 101 

S.Ct. 42 (1980); People v. Ciaccio, 45 N.Y.2d 626, 412 N.Y.S.2d 131 

(1978); People v. Marne" 47 N.Y.2d 982, 419 N.Y.S.2d 963 (1979), cert. 

denied, 444 U.S. 971 (1979); People v. Hadley, 67 A.D.2d 259, 415 

N.Y.S.2d 719 (4th Dept. 1979). The Supreme Court expanded on the 

permissible scope of a search pursuant to the "automobile exception" in 

United States v. Ross, 456 U.S. 798, 102 S.Ct, 2157 (1982). The Court 

held in Ross that where the police have probable cause to search an 

entire vehicle, that search extends to any containers or packages found 

within the vehicle which may contain the object(s) of the search. 

When a legitimate search is under way, and 
when its purposes and its limits have been 
precisely defined, nice distinctions between 
closets, drawers, and containers, in the case 
of a home, or between glove compartments, 
upholstered seats, trunks, and wrapped 
packages, in the case of a vehicle, must give 
way to the interest in the prompt and 
efficient completion of the task at hand. 

* * * 
[TJhe scope of the warrantless search author
ized by [the automobile] exception is no 
broader and no narrower than a magistrate 
could legitimately authorize by warrant. 

Ross, 102 S.Ct. at 2170-2172. 

See also People v. Ellis, 62 N.Y.2d 393, 477 N.Y.S.2d 106 (1984); 

People v. Langen, 60 N.Y.2d 170, 469 N.Y.S.2d 44 (1983), cert. denied, 

104 S.Ct. 1287 (1984). 

Automobiles are not treated identically with houses or apartments 

for Fourth Amendment purposes. Rakas v. Illinois, 439 U.S. 128, 99 S.Ct. 

421, 58 L.Ed.2d 387 (1978), rehearing denied, 439 U.S. 1122, 99 S.Ct. 

1035 (1979). The police may therefore make a warrantless search of a car 
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parked on a public street where they observe that it contains instrLiiiien

talities of a robbery-murder [People v. Singleteary, 35 N.Y.2d 528, 364 

N.Y.S.2d 435 (1974)J, or where they have reason to believe that the car 

parked on the street was used by the defendant in the commission of a 

crime for which he has just been lawfully arrested [People v. Clark, 45 

N.Y.2d 432, 408 N.Y.S.2d 463 (1978)]. See also People v. Kreichman, 37 

N.Y.2d 693, 376 N.Y.S.2d 497 (1977); People v. Cabral, 91 A.D.2d 944, 458 

N.Y.S.2d 559 (1st Dept. 1983), appeal dismissed, 59 N.Y.2d 704, 463 

N.Y.S.2d 539 (1984). 

In addition, since an automobile may be lawfully searched on a 

street wh~re there is probable cause to believe that it contains contra

band or the fruits of instrumentalities of a crime, it may therefore be 

searched subsequently at a police station without a warrant. Chambers v. 

Maroney, 399 U.S. 42, 90 S.Ct. 1975 (1970), rehearing denied, 400 U.S. 

856 (there is a constitutional difference between houses and cars); Texas 

v. White, 423 U.S. 67, 96 S.Ct. 304 (1975), rehearing denied, 423 U.S. 

1081, 96 S.Ct. 869 (1976); People v. Milerson, 51 N.Y.2d 919, 434 

N.Y.S.2d 980 (1980); People v. Fustanio, 35 N.Y.2d 196, 360 N.Y.S.2d 245 

(1974); People v. Brosnan, 32 N.Y.2d 254, 344, N.Y.S.2d 900 (1973); 

People v. Brown, 28 N.Y.2d 282, 321 N.Y.S.2d 573 (1971); People v. 

Montgomery, 15 N.Y.2d 732, 256 N.Y.S.2d 942 (1965), afflg without 

opinion, 21 A.D.2d 904, 252 N.Y.S.2d 194 (2d Dept. 1964). However, an 

automobile may net be searched without a warrant when it is parked in a 

private driveway, absent an exigent circumstance such as the likelihood 

of its speedy removal. Coolidge v. New Hampshire, 403 U.S. ~43, 91 S.Ct. 

2022 (1971), rehearing denied, 404 U.S. 874; People v. Sciacca, 45 N.Y.2d 

122, 408 N.Y.S.2d 22 (19/8); People v. Spinelli, 35 N.Y.2d 77, 358 
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N.Y.S.2d 743 (1974). Cf. People v. Gleeson, 36 N.Y.2d 462, 369 N.Y.S.2d 

113 (1975); People v. Gravano, 67 A.D.2d 988, 413 N.Y.S.2d 429 (2d Dept. 

1979), aff'd, 49 N.Y.2d 1016, 429 N.Y.S.2d 634 (1980). But see People v. 

Orlando, 56 N.Y.2d 441, 452 N.Y.S.2d 559 (1982) (wherein search of parked 

automobile upheld in view of closeness in time and place co defendant's 

arrest and probable cause to believe contraband would be found.) 

Warrantless seizure of a car from a public parking lot does not violate 

the Fourth Amendment where there is probable cause to believe it was used 

in the crime as only the exterior of the car (tires and paint) was 

examined for evidence that might connect the defendant with the crime and 

an officer's testimony established the possibility that the car might be 

removed. Cardwell v. Lewis, 417 U.S. 583, 94 S.Ct. 2464 (1974). See 

also People v. Buggenhagen, 57 A.D.2d 466, 395 N.Y.S.2d 119 (4th Dept. 

1977) • 

In California v. Carney, 471 U.S. 386, 105 S.ct. 2066 (1985) the 

Supreme Court extended the automobile exception to a mobile trailer home 

designed for occupancy. The court pointed out that the mobile home, even 

though stationary (but unattached to blocks to elevate it from the ground 

and not connected to utilities), was parked in a place not regularly used 

for residential purposes, and further, concluded there ;s a reduced 

expectation of privacy because the motor home must be registered and is 

subject to regulation. The court also stressed that II ••• motor home lends 

itself easily to use as an instrument of illicit drug traffic and other 

illegal activity." Carney leaves unresolved the applicability of the 

automobile exception where the motor home is fixed to blocks and lttached 

to u t il it i es. 

(a) Inventory Search 
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When police lawfully arrest a defendant in a car or are called to 

the scene of a car accident where the driver is disabled, they may 

lawfully take temporary possession of the car. While they are holding 

the vehicle they may, for their own protection as bailees, pursuant to 

standard police procedure, search the car to inventory the contents. 

Any contraband or evidence or instrumentalities of crime discovered 

during such an inventory search ;s admissible ;n a criminal prosecution. 

Cooper v. California, 386 U.S. 58, 87 S.Ct. 788 (1967), rehearing denied, 

386 U.S. 998, 87 S.Ct. 1283 (1967); South Dakota v. Opperman, 428 U.S. 

364, 96 S.Ct. 3092 (1976); Cady v. Dombrowski, 413 U.S. 433, 93 S.Ct. 

2523 (1973); Harris v. United States, 390 U.S. 234, 88 S.Ct. 992 (1968); 

People v. Roman, 53 N.Y.2d 39, 439 N.Y.S.2d 894 (1981); People v. 

Brnja, 50 N.Y.2d 366, 429 N.Y.S.2d 173 (1980); People v. Sullivan, 29 

N.Y.2d 69, 323 N.Y.S.2d 945 (1971) (inventory search of a car towed for 

parking violations); People v. Gonzalez, 92 A.D.2d 512, 459 N.Y.S.2d 281 

(1st Dept. 1983), aff'd, 62 N.Y.2d 386, 477 N.Y.S.2d 103 (1984); People 

v. Zollo, 114 Misc. 2d 1032, 453 N.Y.S.2d 332, (Nassau Co. Ct. 1982) 

(search of closed containers authorized). But see People v. Allocco, 59 

A.D.2d 895, 399 N.Y.S.2d 54 (2d Dept. 1977) (inventory search of 

defendant's car impounded by police after defendant was arrested for 

driving with a suspended license was based on a pretext arrest; 

therefore, the motion to suppress was granted and indictment was 

di smi ssed). 

Note: In People v. Roman, (53 N.Y.2d 39, 439 N.Y.S.2d 894, supra), 

the Court of Appeals declined to extend the scope of an inventory search 

of a vehicle to include a closed cigarette case within the vehicle. 

However, the Court of Appeals has subsequently extended the scope of such 
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a search to include a closed bag within the vehicle. People v. Gonzalez, 

62 N.Y.2d 386, 477 N.Y.S.2d 103 (1984). The Court in Gonzalez upheld the 

search on the basis of the decision of the U.S. Supreme Court in Illinois 

v. Lafayette, 462 U.S. 640, 103 S.Ct. 2605 (1983), where the Court held 

that the search of a shoulder bag taken from an arrestee was reasonable 

as part of a routine inventory of property. See also Colorado v. 

Bertine, U.S. _, 107 S.Ct. 738 (1981) (routine inventory search of 

closed containers discovered in an impounded vehicle upheld where 

con~ucted pursuant to established routine police procedure and in good 

faith even though less intrusive means are available). 

[i] Inventory of Personal Effects at Place of Dentention 

The police may inventory the personal effects of a person whom they 

have lawfully arrested at the place of dentention. liThe reason searches 

of a person and his immediate effects at a place of dentention are per

missible lies not in the fiction that they are incident to arrest but 

because of the maximum intrusion aleady effected by an arrest and 

detention pending arraignment [citation omitted]lI. People v. Perel, 34 

N.Y.2d 462, 358 N.Y.S.2d 383, 389 (1974); see People v. Greenwald, 90 

A.D.2d 668, 455 N.Y.S.2d 865 (4th Dept. 1982). As noted above the United 

States Supreme Court has held that the search of a shoulder bag taken 

from an arresteels person is reasonable as part of a routine inventory of 

property. Illinois v. Lafayette, 462 U.S. 640, 103 S.Ct. 2605 (1983). 

(b) Traffic Stop; Automobile Search 

An arbitrary stop of a moving vehicle for an alleged IIroutine 

traffic checkll violates the Fourth Amendment unless the officer has a 

reasonable suspicion of Cl '/iolation of the Vehicle and Traffic Law. 

Delaware v. Prouse, 440 U.S. 648, 99 S.Ct. 1391 (1979); People v. ~, 
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36 N.Y.2d 413, 369 N.Y.S.2d 67 (1975); People v. Singleton, 41 N.Y.2d 
.' 

402, 393 N.Y.S.2d 353 (1977); People v. Sobotker, 43 N.Y.2d 559, 402 

N.Y.S.2d 993 (1978) (car may not be stopped on less than probable cause 

to believe that a crime is, has been, or will be committed unless it is a 

routine, nonarbitrary stop to enforce an automobile regulation). 

However, a roadblock check which applies uniformly to all passing 

vehicles where the purpose is to apprehend a fleeing felon or to prevent 

a crime is permissible under the Fourth Amendment. See Delaware v. 

Prouse, ~ra; People y. John SS, 56 N.Y.2d 482, 453 N.Y.S.2d 158 (1982), 

cert. denied, 459 U.S. 1010 (1982) (roving patrol in sparsely populated 

area). In People v. Scott, 63 N.Y.2d 518, 483 N.Y.S.2d 649 (1984), the 

Court of Appeals upheld the use of a roadblock holding that individua-

1ized suspicion is not a prerequisite to stopping a vehicle for the 

purpose of detecting and deterring driving while intoxicated or while 

impaired, provided that the stopping of the vehicle was carried out pur

suant to a plan embodying explicit, neutral limitations on the conduct of 

individual officers l [quoting from Brown v. Texas, 443 U.S. 47, 99 S.Ct. 

2637 (ln79)]. The court held that the permissibility of roadblocks, 

including those which shift and change location, is 11 ••• determined by 

balancing its intrusion on the Fourth Amendment interests of the individ-

ual involved against its promotion of legitiate governmental interests." 

The court found that 1I ••• the OWl checkpoint procedure in question is a 

valuable component of the program to control drunk driving, we conclude 

that it is a sufficiently productive mechanism to justify the minimal 

intrusion involved. 1I 63 N.Y.2d at 529, 483 N.Y.S.2d at 654. A police 

officer may order a driver out of his car to issue him a valid traffic 

summons and the officer also has the right to frisk that driver after 
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observing a bulge in his waistband. Pennsylvania v. ~imms, 434 U.S. 106, 

~8 S.Ct. 330 (1977). The United States Supreme Court here stated that as 

the police practice of ordering a driver out of his car to issue him a 

summons reduced the likelihood of assault on the officer, considerations 

of officer safety outweighed the de minimus inconvenience to the 

citi zen. 

CPL §140.10(2) authorizes a warrantless arrest for a traffic in

fraction. Compare People v. Erwin, 42 N.Y. 1064, 399 N.Y.S.2d 637 (1977) 

(while the police officer had reasonable cause to stop the defendant for 

driving through a red light, that fact did not give rise to a right to 

search where no arrest was made and there was no independent probable 

cause to search) with People v. Pollaci, 68 A.D.2d 71, 416 N.Y.S.2d 34 

(2d Dept. 1979) (after arresting defendants in their car for having 

invalid license plates and registration, the police officers had the 

right to search the car for weapons because they had observed the 

defendants near a supermarket engaging in behavior which could reasonably 

be described as "casing" in preparation for a robbery). See also People 

v. Kittrell, 75 A.D.2d 548, 426 N.Y.S.2d 787 (1st. Dept. 1980) (driver 

was stopped by police after making an unsignaled left turn, and arrested 

for criminal impersonation when his license did not match the 

registration and he admitted he was not the licensee; accordingly, police 

had the right to seize gun from floor when driver reached toward floor), 

accord, Cady v. Dombrowski, 413 U.S. 433, 93 S.Ct. 2523 (1973); Harris v. 

United States, 390 U.S. 234, 88 S.Ct. 992 (1968). 

Note: Suspicious circumstances surrounding the conduct of occu

pants of an automobile justify a stop and inquiry by police just as it 

would were the occupants pedestrians. See People v. DeJesus, 92 A.D.2d 

681 



59 

521, 459 N.Y.S.2d 430 (1st Dept. 1983); People v. Finlayson, 76 A.D.2d 

670, 431 N.Y.S.2d 839 (2d Dept. 1980), cert. denied, 540 U.S. 931 (1981) 

(officer could stop automobile where he suspected occupants were fleeing 

felons and make inquiry at gunpoint); see also People v. Duncan, 75 

A.D.2d 823, 427 N.Y.S.2d 472 (2d Dept. 1980) (police officer could rea

sonably make inquiry because the car was parked in front of a bar and its 

occupant and his companion resembled two robbery suspects and the compan

ion, who had just entered the bar, fled out the back door when the 

officers approached; accordingly, seizure of gun in plain view in car was 

lawful); cf. People v. Hutchinson, 47 N.Y.2d 823, 418 N.Y.S.2d 574 

(1979). In People v. Class, 63 N.Y.2d 491, 483 N.Y.S.2d 181 (1984), the 

Court of Appeals held that where the police stop a vehicle solely for a 

traffic infraction, where there was no probable cause or exigent circum

stances, the examination of the Vehicle Identification Number (VIN) on 

the inside of the vehicle on the dashboard constituted Rn unreasonable 

search violative of the federal and State constitution. The Supreme 

Court reversed holding that a pervasive State interest in eafY visibility 

of the VIN number requires a finding that there is no reasonable 

expectation of privacy in the VIN number. New York v. Class, 475 U.S. 

106, 106 S.ct. 960 (1986). On remand, the Court of Appeals reaffirmed 

its decision noting that it had plainly rested its earlier decision on 

State constitutional grounds. People v. Class, 67 N.Y.2d 431, 503 

N.Y.S.2d 313(1986). 

(8) Border, Customs, and Airport Searches 

(a) Border Searches 

Federal regulations providing for warrantless searches of any auto

mobile simply because it is traveling within one hundred miles of the 
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Mexican-American border violate the Fourth Amendment. Almeida-Sanchez v. 

United States, 413 U.S. 266, 93 S.Ct. 2535 (1973). "[A]t traffic check

points removed from the border or its functional equivalent, officers may 

not search private vehicles without consent or probable c,use." United 

States v. Ortiz, 422 U.S. 891, 896-97; 95 S.Ct. 2585 (1975). 

A police officer near a border may stop and inquire if he reasonably 

suspects although he has less than probable cause to believe, that a 

vehicle is carrying illegal aliens, just as police officers may stop and 

frisk. United States v. Brignoni-Ponce, 422 U.S. 873, 95 S.Ct. 2574 

(1975); see also United States v. Cortez, 449 U.S. 411, 101 S.ct. 690 

(1981). stops for brief questioning at permanent checkpoints at or near 

the border do not violate the Fourth Amendment, although a fullblown 

search at such checkpoint must be based on probable cause or consent. 

United States v. Martinez-Fuerte, 428 U.S. 543, 566-67; 96 S.Ct. 3074, 

3087 (1976); see also People v. Fisher, 97 A.D.2d 651, 469 N.Y.S.2d 187 

(3rd Dept. 1983). 

[i] International Mail S.earches 

19 U.S.C. §482 authorizes the search on reasonable suspicion of 

imported merchandise. Federal regulations [19 CFR §145.2 (1976); 39 CFR 

§16.1 (1975)J construe this authorization for a warrantless search to 

apply to international mail. This does not violate the Fourth Amendment 

nor chill the exercise of the First Amendment: mailed letters, like 

travelers, may be searched without a warrant at the border. United 

States v. Ramsey, 431 U.S. 606, 97 S.Ct. 1972 (1977). 

(b) Customs and Airport Searches 

Although customs officials can search without probable cause for 

contraband coming into the country under Federal law, this is a limited 
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right which "does not extend to searches of baggage g01ng out of the 

country on which no duty is payable and on which no prohibitions are 

placed. II People v. Esposito, 37 N.Y.2d 156, 371 N.Y.S.2d 681 (1975). 

Puerto Rico is part of the United states and, therefore, that 

Commonwealth's legislation authorizing airport searches of all baggage 

coming into Puerto Rico from the United States violated the Fourth 

Amendment and could not be justified as analogous to a customs search. 

Torres v. Commonwealth of Puerto Rico, 442 U.S. 465, 99 S.Ct. 2425 

(1979) • 

Note: A metal detector at an airport is not an intrusion which 

violates the Fourth Amendment. People v. Kuhn, 33 N.Y.2d 203, 351 

N.Y.S.2d 649 (1973). When a trained dog sniffs the area surrounding the 

luggage in order to detect odors emanating from that luggage, there is no 

intrusion or search of the luggage. People v. Price, 54 N.Y.2d 557, 446 

N.Y.S.2d 906 (1981). 

(c) Courthouse Searches 

Limited searches are permissible at courthouse and courtroom 

entrances if they are part of a uniform screening system, analogous to 

the roadblock approved in Delaware v. Prouse, 440 U.S. 648, 99 S.Ct. 

1391 (1979). The Court found that defendant gave an "implied consent" to 

a search of his briefcase because he was in a courthouse in which signs 

were posted indicating that all persons could be subject to a search. 

People v. Alba, 81 A.u.2d 345, 440 N.Y.S.2d 230 (1st Dept. 1981), appeal 

dismissed, 56 N.Y.2d 642, 450 N.Y.S.2d 787 (1982). 

(9) Administrative Searches 

Inspections for violations of municipal codes and ordinances are not 

searches in the sense that the inspectors are seeking evidence to be used 
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in a criminal prosecution. Nevertheless, inspections to determine if a 

municipal code is being violated [Camara v. Municipal Court, 387 U.S. 

523, 87 S.Ct. 1727 (1.967); See v. City of Seattle, 387 U.S. 541, 87 S.Ct. 

1737 (1967); Michigan v. Tyler, 436 U.S. 493, 98 S.Ct. 1942 (1978)J or if 

the Occupational Safety and Health Act is being violated [Marshall v. 

Barlow's Inc., 436 U.S. 307, 98 S.Ct. 1816 (1978)J are lawful only if a 

warrant is obtained, absent an emergency situation [~ Section 0(10), 

supra Exigent CircumstancesJ. The Court created an exception to this 

general rule of law where the government had a strong interest in the 

field subject to regulation, the occupation was inherently dangerous, and 

the inspection program in terms of certainty and regularity of its 

application provided a constitutionally adequate substitute for a search 

warrant. Donovan v. Dewey, 452 U.S. 594, 101 S.Ct. 2534 (1981) (inspec

tion to insure compliance with health and safety standards required by 

the Federal Mine Safety and Health Act of 1977). The search must be 

carefully limited in time, place and scope. People v. Hedges, 112 

Misc.2d 632, 447 N.Y.S.2d 1007 eDisto Ct. Suffolk Co. 1982). The 

application for the administrative warrant need only establish that a 

reasonable legislative or administrative standard requires inspection of 

the particular premises; this is less than probable cause in the crimin~l 

law sense. Marshall V. Barlow's Inc., supra; Michigan V. Tyler, supra. 

Evidence seized under an administrative warrant is admissible in a 

criminal prosecution. Michigan v. Tyler, supra. 

Note: Two ordinances which subjected owners of real property to 

penalties for failure to permit a warrantless search were recently struck 

down as violating the Fourth Amendment. In Sokolov V. Village of 

Freeport, 52 N.Y.2d 341, 438 N.Y.S.2d 257 (1981), the Court of Appeals 
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(citi.ng Camera, supra, and Marshall v. Barlow's Inc.), held that the 

Village of Freeport could not condition the granting of a permit to let 

real residential property on "consent" to inspection. Similarly, in 

Peopl~ v. Northrop, 106 Misc.2d 440~ 432 N.Y.S.2d 45 (App. T. 9th and 

10th Jud. Dists. 1980), modified, 53 N,Y.2d 689, 439 N.Y.S.2d 108 (1981) 

(modified by reversing the conviction of defendant, remitting the fine 

and dismissing accusatory instrument against defendant and, as so modi

fied affirmed), the Court, also citing those cases, held a City of Long 

Beach ordinance unconstitutional in that it imposed criminal penalties 

on a grantee of real property who failed to consent to a building inspec

tion. However, fire marshalls, who are administrative officials, may 

conduct a warrantless search of burned premises to ascertain the cause of 

fire within a reasonable time after the blaze is extinguished. People v. 

Calhoun, 49 N.V.2d 398, 426 N.V.S.2d 243 (1980). 

Note: A nonconsensual, warrantless search of a fire-damaged private 

residence conducted six hours after the fire had been extinguished and 

after the owners had taken steps to secure the building is unreasonable 

and violative of the Fourth Amendment. Michigan v. Clifford, 464 U.S. 

287, 104 S.Ct. 641 (1984), ~ denied, 104 S.Ct. 1457 (1984). 

In People v. Burger, 67 N.Y.2d 338, 502 N.Y.S.2d 702 (1986), the 

Court of Appeals struck down as violative of the Fourth Amendment Vehicle 

and Traffic Law §415-a(5)(a) which authorizes warrantless inspections of 

vehicle dismantling businesses, and New York City Charter §436 which 

authorizes warrantless searches of junkyards and other businesses storing 

used, discarded or secondhand merchandise. The Court held the statutes 

impermissibly authorized adm;nistrativ~ searches solely to uncover 

evidence of criminality rather than to enforce administrative, regulatory 
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scheme and that they were "designed simply to give the police an 

expedient means of enforcing penal sanctions for possession of stolen 

property." The Supreme Court reversed holding that the State1s 

substantial interest in regulating the vehicle dismantling industry 

limits the owner's expectation of privacy and the regulatory scheme which 

pro~ides for inspection on a regular basis, in view of the increase in 

vehicle thefts and the State1s interest in regulating the junkyard 

industry, is constitutional, New York v. Burger, ___ U.S. ___ , 107 S.Ct. 

2336 (1987). 

(10) School Custodial Searches 

New York has held that officials in a school act ~ loco parentis, 

and as such they may "exercise such powers of control, restraint and 

correction over pupils as is reasonably necessary tu facilitate the 

educational functions of a schoo1." Matter of Ronald B., 61 A.D.2d 204, 

401 N.Y.S.2d 544, 545 (2d Dept. 1978). See also Ingraham v. Wright, 430 

U.S. 651, 97 S.Ct. 1401 (1977). In so acting, private individuals in the 

school system become quasi-governmental officials and in the absence of 

sufficient cause to search, the exclusionary rule will apply in any 

subsequent criminal prosecution. People v. Scott D., 34 N.Y.2d 483, 358 

N.Y.S.2d 403 (1974). 

However in New Jersey v. T.L.O., 469 U.S. 325, 105 S.Ct. 733 (1985), 

the Supreme Court held that the Fourth Amendment applies to school 

searches, but under a IIreasonableness ll analysis, the Court applying a 

dynamic view of the school environment, concluded that the requirement of 

a warrant to conduct the search was not necessary, and also, the level of 

suspicion required for school personnel to initiate a search should be 

lowered. Thus, the Supreme Court in holding that school personnel are 
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governmental agents for Fourth Amendment purposes rejected the analysis 

of the Court of Appeals in People v. Overton, 20 N.Y.2d 360, 283 N.Y.S.2d 

22 (1967) and Matter of Ronald B, 61 A.D.2d 204, 401 N.Y.S.2d 544 (2d 

Dept. 1978), which held that school officials act in loco parentis, and 

as such may "exercise such powers of control, restraint and correction 

over pupils as is reasonably necessary to facilitate the educational 

functions of a school." The T.L.O. test of reasonableness articulates 

the standard as whether the school official has reasonable grounds to 

suspect that the search will produce evidence to show that the student is 

either violating the law or a school rule, and, whether lithe measures 

adopted are reasonably related to the objectives of the search and note 

excessively instrusive in light of the age, and sex of the student and 

the nature of the infraction." 

(11) Searches of Government Employees in the Workplace 

In OIConnor v. Ortega, 41 Crl 3001, the Supreme Court held that a 

warrantless search of a government employeels desk and file cabinets is 

justified when based upon reasonable suspicion of employee misconduct or 

a work related need. 

In the Matter of Patchogue - Medford Congress of Teachers v. Board 

of Education of the Patchogue - Medford Union Free School District, et 

al. Slip Gp. No. 156 (New York Court of Appeals June 9, 1987) the Court 

of Appeals struck down as unconstitutional a school district policy 

requiring all probationary teachers to submit to urinalysis to detect 

potential drug abuse. The Court held compulsory drug testing of 

government employees constitutes a search and seizure within the ambit of 

the Fourth Amendment and requires reasonable suspicion under federal and 

New York constitutional standards. 
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(12) Search of Prisoner, Parolee or Probationer 

Prisoners, whether serving sentences upon convictions or as pre

trial detainees, have no legitimate expectation of privacy. Hudson v. 

Palmer, 468 U.S. 517, 104 S.Ct. 3194 (1984); Block v. Rutherford, 465 

U.S. 1064, 104 S.Ct. 1411 (1984). Therefore, body cavity searches and 

room shakedowns of such incarcerated persons are not violative of the 

Fourth Amendment. Bell v. Wolfish, 441 U.S. 520, 99 S.Ct. 1861 (1979); 

~ 573 F.2d 118 (2d Gir. 1978); People v. Griffit~, 94 A.D.2d 850, 463 

N.Y.S.2d 322 (3rd Dept. 1983). The Court in Bell further found that 

these prison security measures, when applied to pretrial detainees, did 

not unconstitutionally deprive those persons of the presumption of 

innocence, as that presumption was a rule applicable to a criminal trial 

and not to the administration of prison security. 

A person on parole or probation is entitled to some proter:ion 

against unreasonable searches and seizures but his status as such must 

be considered in determining v~ether the search and seizure was reason

able. Thus where a parole officer conducts a search rationally and 

reasonably related to the performance of his duty [People v. Huntley, 43 

N.Y.2d 175, 401 N.Y.S.2d 31 (1977)J, or where there exists "reasonab1e 

cause to believe that [a probationerJ has violated a condition of the 

sentence," [CPL §4l0.50(4)], the search may be sustained. However, 

absent exigent circumstances, the search of a probationer can only occur 

upon a court order obtained pursuant to CPL §410.50(3). ~ee People v. 

Jackson, 46 N.Y.2d 171, 412 N.Y.S.2d 884 (1978). 

The warrantless search of a parolee's apartment was not justified 

where there was no indication that the search was related to the parole 

officer's duty to detect and prevent parole violations but was instead a 
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search to obtain evidence in furtherance of a criminal investigation with 

the parole officer acting as a mere "conduit" for the police. But see 

Giffin v. Wisconsin, u.s. ___ , 107 S.Ct. 3164 (1987) where the 

Supreme Court held probation officers may pursuant to a state regulation 

search probationer's home without a warrant provided there are 

"reasonable grounds" rather than probable cause to believe contraband is 

in the house. 

(13) Search Pursuant to Warrant: Good Faith EXception 

In United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405 (1984) and 

its companion case, Massachusetts v. Sheppard, the Supreme Court 

enunciated a "good faith" exception to the exclusionary rule holding that 

where the officers act in reasonably good faith in the execution of a 

search warrant which is later found constitutionally defective, the 

evidence will not be barred by the Fourth Amendment. It was he1d that 

the exclusionary rule would be invoked in cases of constitutionally 

defective warrants only in those situations where "the magistrate 

abandoned his detached and neutral role .•• [or in cases where] the 

officers were dishonest, or reckless in preparing their affidavit or 

could not have harbored an objectively reasonably belief in the existence 

of probable cause." Id. 104 S.Ct. at 3423. Thus in Leon, where the 

seized evidence was ruled inadmissible only because of the application of 

the Aguilar-Spinell i rule, Y'ather th<tll the "totality of the circumstances 

rule", set forth in Gates v. Illino;s, 462 U.S. 213, 103 S.Ct. 2317 

(1983) the court applied the "good-faith" exception under an objective 

test of the reasonableness of the officer's mistake in executing the 

warrant. And again, in Sheppard, where the police had obtained the 

warrant on adequate constitutional grounds, but the magistrate had failed 
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to correct technical errors in the warrant, thereby invalidating it, the 

Supreme Court held that the "good-faith" exception would be invoked to 

receive the evidence since the police were reasonable in relying on the 

magistrate's statement of intention to correct the deficiencies in the 

warrant. 

However when presented with the issue of the application of the Leon 

good faith exception, the Court of Appeals, in People v. Bigelow, 66 

N.Y.2d 417, 497 N.Y.S.2d 630 (1985) declined to apply the doctrine on 

state constitutional grounds. 
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The particular venue for appeals arising from judgments or orders 

of the various trial courts in this State is described in CPL §450.60. 

Appeals from a Supreme or County Court are determined by the Appellate 

Division of the judicial department in which the trial court is situated. 

New York City Criminal Court cases are reviewed by the Appellate Terms of 

the First or Second Department; appeals from a local criminal court 

outside the City of New York are taken to the County Court. However, in 

the Second Department the Appellate Term--not the County Court--reviews 

these local criminal court appeals. 

Under CPL §450.10, a defendant may appeal as a matter of right to 

those intermediate appellate courts from: 

a) a judgment other than one including 

a sentence of death;* 

b) a sentence** other than one of death;* or 

* Appeals in capital cases are taken directly to the eourt of Appeals. 
CPL §§450.70; 450.80. 

*~ The Court of Appeals struck down as unconstitutional an amendment to 
CPL §450.10 which attempted to limit a defendant's appeal as of right to 
che Appellate Division where the sole issue raised is the excessiveness 
of a negotiated sentence imposed by a judgment rendered upon a guilty 
plea. See People v. Pollenz, 67 N.Y.2d 264, 502 N.Y.S.2d 417 (1986). 
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~) an order granting the People's motion 

to set aside a sentence as invalid 

pursuant to CPL §440.40. 

"Judgment" is defined by subdivision 15 of CPL §1.20 as being 

"comprised of a conviction and the sentence imposed thereon and is 

completed by imposition and entry of the sentence." Thus, a defendant 

may not appeal intermediate or interlocutory orders, such as denial of 

bail applications [People v. Ford, 40 A.D.2d 983, 338 N.Y.S.2d 381 (2d 

Dept. 1972)J, motions to suppress [People v. Adler, 70 A.D.2d 59~ 416 

N.Y.S.2d 79 (2d Dept. 1979)J, or motions to dismiss indictment 

[People ex rel. McLaughlin v. Monroe, 44 A.D.2d 575, 353 N.,Y.S.2d 33 (2d 

Dept. 1974)J, during the course of the ordinary proceeding itself. See 

also People v. Santos, 64 N.Y.2d 702, 485 N.Y.S.2d 524 (1984), where 

determination of a motion to quash a subpoena was held not reviewable. 

Such challenges must await appeal from the conviction. Moreover, a 

defendant whose post-conviction motion to vacate the judgment (CPL 

§440.10) or to set aside the sentence (CPL §440.20) is denied by the 

trial court, must seek !~ave to appeal from the intermediate appellate 

court pursuant to CPL §460.1?; he is not entitled to appellate review of 

the denial of those motions as a matter of right. See CPL §§450.15 and 

460.15; People v. Ramsey, 104 A.D.2d 388, 478 N.Y.S.2d 714 (2nd Dept. 

1984); People v. Kruk, 52 A.D.2d 969, 383 N.Y.S.2d 102 (3d Dept. 1976); 

People v. Lavender, 54 A.D.2d 947, 388 N.Y.S.2d 334 (2d Dept. 1976). 

However, orders transferring a case from the family court to a criminal 

court are deemed final orders and are consequently appealable. People v. 

Hopkins, 49 A.D.2d 682, 370 N.Y.S.2d 744 (4th Dept. 1975); People v. 

Bell, 41 A.D.2d 583, 340 N.Y.S.2d 194 (4th Dept. 1973). Even if the 
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appeal is otherwise wholly proper, the courts of this state will not 

review the appeal of a defendant who has fled since he is unavailable to 

obey the mandate of the court in the event of an affirmance. People v. 

Moses, 59 N.Y.2d 667, 463 N.Y.S.2d 436 (1983); People v. Sullivan, 28 

N.Y.2d 900, 322 N.Y.S.2d 730 (1971); accord, Whitely v. Cioffi, 74 

A.D.2d 230, 427 N.Y.S.2d 23 (1st Dept. 1980). Of course, the defendant's 

death following conviction renders the appeal moot. People v. Coscia, 26 

A.D.2d 649, 272 N~Y.S.2d 416 (2d Dept. 1966). 

The People's rights to an appeal are delineated in CPL §450.20: 

An appeal to an intermediate appellate court 
may be taken as of right by the people from 
the following sentence and orders of a 
criminal court: 

1. An order dismissing an accusatory 
instrument or a count thereof, entered 
pursuant to section 170.30, 170.50 or 
210.20; 

2. An order setting aside a verdict and 
dismissing an accusatory instrument or a 
count thereof, entered pursuant to paragraph 
(b) of subdivision one of section 290.10 or 
360.40; 

3. An order setting aside a verdict, 
entered pursuant to section 330.30 or 
370.10; 

4. A sentence other than one of death, 
as prescribed in subdivisions two and three 
of section 450.30; 

5. An order, entered pursuant to 
section 440.10, vacating a judgment other 
than one including a sentence of death. 

6. An order, entered pursuant to 
section 440.20, setting aside a sentence 
other than one of death; 

7. An order denying a motion by the 
people, made pursuant to section 440.40, to 
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set aside a sentence other than one of 
death; . 

8. An order suppressing evidence, 
entered before trial pursuant to section 
710.20; provided that the people file a 
statement in the appellate court pursuant to 
section 450.50. 

Note that unless a trial court reserves decision on a motion for a 

trial order of dismissal based on insufficiency of evidence until after a 

verdict is rendered an appeal from the order of dismissal is unavailable 

to the People. See People v. Harding, 101 A.D.2d 221, 475 N.Y.S.2d 611 

(3rd Dept. 1984). 

Section 450.50 describes the statement which must be filed by the 

People in order to obtain review of an unfavorable suppression order. In 

essence, the district attorney must aver that, by virtue of the suppres-

sian, the Peoplels case is now either insufficient as a matter of law or 

so weak that any reasonable possibility of conviction has been destroyed. 

CPL §450.50(1). However, filing of this statement precludes further 

prosecution of the charge unless and until the suppression order is 

reversed upon appeal and vacated. CPL §450.50(2). Nor maya superseding 

indictment be used to prosecute the accused after the People have lost 

the appeal from a suppression order entered in the original proceeding, 

absent "extraordinary circumstances. II Forte v. Sup. Ct4 of Queens Co., 

Crim ll Term, 48 N.Y.2d 179, 422 N.Y.S.2d 26 (1979). 

The intermediate appellate courts are authorized to consider ques-

tions of both law and fact. CPL §470.15(1). CPL §470.05(2) provides: 

For purposes of appeal, a question of law 
with respect to a ruling or instruction of a 
criminal court during a trial or proceeding 
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is presented when a protest thereto was 
registered, by the party claiming error, at 
the time such ruling or instruction or at any 
subsequent time when the court had an oppor
tunity of effectively changing the same. 
Such protest need not be in the form of an 
"exception" but is sufficient if the party 
made his position with respect to the ruling 
or instruction known to the court or if in 
response to a protest by a party the court 
expressly decided the question raised on 
appeal. In addition, a party who without 
success has either expressly or impliedly 
sought or requested a particular ruling or 
instruction, is deemed to have thereby 
protested the court1s ultimate disposition of 
the matter or failure to rule or instruct 
accordingly sufficiently to raise a question 
of law with respect to such disposition or 
failure regardless of whether any actual 
protest thereto was registered. 

A defendant who takes no exception to the trial court1s charge to 

the jury has failed to preserve the alleged error for review. See,~, 

People v. Thomas, 50 N.Y.2d 467, 429 N.Y.S.2d 584 (1980), feople v. 

Vercruysse, A.D.2d ___ , 513 N.Y.S.2d 50 (4th Dept. 1987), People v. 

White, 72 A.D.2d 913, 422 N.Y.S.2d 193 (3d Dept. 1979); People v. Kruk, 

52 A.D.2d 969, 383 N.Y.S.2d 102 (3d Dept. 1976). However, a defendant's 

failure to protest at trial a ruling which he then alleges on appeal to 

be an error or defect does not mean that the intermediate appellate court 

is foreclosed from examining the issue. The intermediate appellate court 

may reverse or modify the judgment below lias a matter of discretion in 

the interest of justice" on the ground that defendant 'Nas deprived of a 

fair trial. CPL §470.15(6). Certainly, respondent in such an appeal 

should argue that defendant's failure to object below renders the issue 

waived for appellate review. However, an argument should also be 

advanced as to why the appellate court Should refuse to exercise its 

discretion and ~!lOuld affirm the judgment even if it does decide to 
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review xhe question presented. 

It should be noted however that the Court of Appeals has established 

lIone very narrow exception to [the] requirement of a timely objection. A 

defendant ••• cannot waive or even consent to, error that would affect 

the organization of the court or the mode of proceedings prescribed by 

law!l [citations omittedJ. People v. Patterson, 39 N.Y.2d 295,296,383 

N.Y.S.2d 573, 577 (1976). In Patterson, the Court of Appeals held 

defendant's claim that the trial cour~ls charge erroneously placed the 

burden of proof on the issue of extreme emotional disturbance on 

defendant in a murder prosecution was reviewable notwithstanding defen

dant's failure to object at trial. The Court held the charg~ regarding 

the burden of proof was of such a fundamental nature as not to require 

preservation by objection. See also People v. Branch, 71 A.D.2d 103, 426 

N.Y.S.2d 291 (2d Dept. 1980) (a jurisdictional defect may be raised for 

the first time on appeal). And, it is now established that an alleged 

deprivation of defendant's right to counsel during police questioning is 

also sUbject to appellate scrutiny, even if not asserted below. People 

v. Samuels, 49 N.Y.2d 218,424 ;'.Y.S.2d 892 (1980); People v. Cullen, 50 

N.Y.2d 168, 428 N.Y.S.2d 456 (1980); accord, People v. Parker, 432 

N.Y.S.2d 564 (4th Dept. 1980). 

The dispositions available to an intermediate appellate court are 

not limited to reversal or affirmance. CPL §470.15(2) also authorizes 

the court to modify the trial court judgment by: 

a) changing it to a conviction for a lesser 

included offense should it find the trial 

evidence was insufficient to establish 

defendant's guilt of crime for which he was 
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convicted but pevertheless sufficient to 

support the lesser offense; or 

b) reversing those counts for which insuffi

cient evidence was adduced at trial but 

affirming convictions on the remaining 

counts; or 

c) reversing an illegal sentence and remand

ing for resentence or modifying the sentence 

imposed on the ground that it was unduly 

harsh or severe. 

The appellate process is triggered by the filing of a notice of 

appeal, in duplicate, with the trial court within thirty (30) days after 

the sentencing date. (See People v. Coaye, 68 N.Y.2d 857, 508 N.Y.S.2d 

410 (1986) where the Court of Appeals held the People's time to appeal an 

order modifying the defendant's conviction pursuant to CPL §330.30 starts 

to run on the date of imposition of sentence, not the date the written 

order is entered or served.) The second copy is endorsed by the clerk of 

the t~ial court and then forwarded to the clerk of the intermediate 

appellate court. CPL §460.10(1). Defendant-appellant must also serve 

the district attorney with a copy of the notice of appeal. Conversely, 

if the People are appealing, a copy of the notice must be served by the 

district attorney upon either defendant or the attorney who last appeared 

on his behalf. Ibid. See People v. Duggan, 69 N.Y.2d 931, N.Y.S.2d 

_ (1987) (where proceedings in the justice court were stenographically 

recorded and transcribed People must comply Hith §460.10 which requires 

the filing of a notice of appeal with the local criminal court from which 

the appeal is taken. Thus, the filing of an affidavit of errors, the 
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stenographic transcript and ~ memorandum of law with the County Judge's 

chambers failed to comply with th~ statute). 

Only the defendant has the opportunity to move for an extension of 

time in which to file the notice of appeal or an application for leave 

to appeal. This motion must be made "with due diligence after the time 

for the taking of such appeal has expired, and in any case not more than 

one year thereafter." CPL §460.30(1). This motion is only available to 

those defendants who can establish tha~ their failure to timely take the 

appeal was due to "improper conduct of a public servant," "improper con

duct, death or disability" of defense counsel, or the unavoidable inabil

ity of an incarcerated defendant and his attorney to have previously 

communicated concerning an appeal. Ibid. See People v. Kaczynski, 507 

A.D.2d 946, 507 N.Y.S.2d 946 (1986) (general allegations are insufficient 

to establish defendant's right to extention of time to appeal). The 

intermediate appellate court's order, granting or denying the extension 

motion, may be appealed to the Court of Appeals in rare situations 

described by CPL §460.30(6). 

The judgment may be stayed or suspended pending defendant's appeal. 

CPL §460.50(l). If stay or suspension is ordered, the defendant may be 

released on his own recognizance or bail may be fixed in accordance with 

CPL §530.l0 et seq. Some judge shopping is available to defendants by 

virtue of CPL §460.50(2), but only one application may be made, and the 

People must be notified and given the opportunity to oppose the issuance 

of a stay or suspension order. Note that a defendant convicted of a 

class A felony may not be given d stay. CPL ~530.50; Rogers v. Leff, 45 

A.D.2d 630, 360 N.Y.S.2d 652 (1st Dept. 1974), appeal iism'd for moot

ness, 38 N.Y.2d 903, 382 N.Y.S.2d 753 (1976). 
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The perfection of appeals, and the attendant ,formalities and 

requirements, are only generally governed by the Crimin~l Procedure Law. 

CPL §§460.70; 460.80. The rules of each appellate court are far more 

specific. These rules are not uniform among the departments and, of 

course, are subject to change. So it is essential that you check the 

rules in order to ensure that you, and your adversary, have acted 

properly. 

Inevitably, the decision of the intermediate appellate court will 

be unsatisfactory to one party, or possibly both parties in the case of 

modification. CPL §450.90(1) essentially authorizes the appeal of any 

criminal case to the Court of Appeals, provided that leave to appeal has 

been obtained. This general rule is qualified by subdivision 2 which 

states that an appeal can be taken only if 

(a) The court of appeals determines that the 
intermediate appellate court's determination 
of reversal or modification was on the law 
alone or upon the law and such facts which 
but for the determination of law, could not 
have led to reversal or modification; or 

(b) The appeal is based upon a contention 
that corrective action, as that term is 
defined in section 470.10, taken or directed 
by the intermediate appellate court was 
illegal. 

Prior to the enactment of paragraph (a) [effective January 1, 1980), 

reversal or modification by the intermediate appellate court "on the law 

and Factsll automatically Foreclosed the possibility of an appeal to the 

Court of Appeals. People v. Tomlin, 2 N.Y.2d 758, 157 N.Y.S.2d 578 

(1956). Even an order expressly stating that reversal or modification 

lias lion the law alone" provided no guarantee that the case would reach 

the Court of Appeals, for the Court would frequently look behind the face 
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of such an order to determine if such a recital were indeed warranted. 

See" ~, People v. Johnson, 47 N.Y.2d 124, 417 N.Y.S.?d 46 (1979); 

People v. Mackell, 40 N.Y.2d 59, 386 N.Y.S.2d 37 (1976). By virtue of 

the 1979 amendment, CPL §450.90 now permits appeals "where there is a 

controlling legal question combined with incidental but nondispositive 

factual issues." People Y. Albro, 52 N.Y.2d 619, 623, 439 N.Y.S.2d 836 

(1981) • 

One ordinarily may seek leave to appeal from either a Judge of the 

Court of Appeals or a justice from the Appellate Division which entered 

the adverse or partially adverse o'rdet'. Only one application for leave 

to appeal may be made. For example, if leave is denied by the Appellate 

Division justice, a second application cannot be made to another justice 

or to a Judge of the Court of Appeals. People v. McCarthy, 250 N.Y. 358, 

(1929); Rule 500.10 of the Court of Appeals. If either a :ounty Court or 

Appellate Term was the intermediate appellate court, only a Judge of the 

Court of Appeals may grant leave. CPL §460.20(2). 

Unlike the intermediate appellate courts, the Court of Appeals may 

only review questions of law. N.Y. Const., art. VI, §3; CPL §470.35. 

Where no objection is taken to the trial court's charge or the prosecu

tor's summation, for example, no question of law is preserved for review. 

People v. Thomas, 50 N.Y.2d 467, 429 N.Y.S.2d 584 (1980); People v. 

Darrisaw, 49 N.Y.S.2d 786, 426 N.Y.S.2d 728 (1980); People v. Utley, 45 

N.Y.2d 908 411, N.Y.S.2d 6 (1978). Similarly, an Appellate Division 

reversal of a conviction with interest of justice, based on an 

unpreserved issue, may not be a~~ealed by the People to the Court of 

Appeals, for no question of law is raised by such an exercise of 

discretion. Peopll!~ v. Cona, 49 N.Y.2d 26, 33, 424 N.Y.S.2d 146 (1979). 
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And see People v. Nieves, 67 N.Y.2d 125, 501 N.Y.S.2d 1 (1986) (the Court -- . 
of Appeals held that the People could not rely on an alternative theory 

(the excited utterance doctrine) to sustain an affirmance of the 

Appellate Division which had erroneously held the statements admissible 

as a dying declaration. But error of a "fundamental nature" even though 

not preserved will be reviewable. See People v. Patterson, supra. The 

Court also has no power to review factual determinations (e.g., probable 

cause for search) unless they are unsupported as a matter of law. People 

v. Farrell, 59 N.Y.2d 686, 463 N.Y.S.2d 416 (1983); People v. Hopkins, 58 

N.Y.2d 1079, 462 N.Y.S.2d 639 (1983); People v. Rizzo$ 40 N.Y.2d 425, 386 

N.Y.S.2d 878 (1976); People v. Albro, supra. r~or will appeals concerning 

sentences within statutory limits be heard by the Court unless they 

involve a question of constitutional dimension. See People \I. Miles, 61 

N.Y.2d 635, 471 N.Y.S.2d 849 (1983); People v. Thofilpson, 60 N.Y.2d 513, 

470 N.Y.S.2d 551 (1983); People v. Gittleson, 18 N.Y.2d 427, 276 N.Y.S.2d 

596 (1966); People v. Broadie, 37 N.Y.2d 100, 371 N.Y.S.2d 471, cert. 

denied, 423 U.S. 950, 96 S.Ct. 372 (1975) (defendant's challenge of 

mandatory sentence imposed following conviction for narcotics offenses on 

ground that it eonstituted cruel and unusual punishment was considered 

but rejected by Court which upheld sentence); People v. Jones, 39 N.Y.~J 

694, 385 N.Y.S.2d 525 (1976) (Court refused to modify defendant's 

sentence, rejecting defendant's contention that he had been denied equal 

protection when co-defendants received lesser sentences). 

rRACTICE POINTERS 

When the record arrives in your office, examine it carefully, check 

the contents against both appellant's brief and your files to ensure 
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that all relevant papers and transcripts have been included. While a 

supplemental record can later be filed, it is certainly more expeditious 

to transmit as complete a record as necessary to the court in the first 

instance. Information and papers not properly presented to the trial 

court may not be included in the record on appeal or in either party's 

briefs or appendices as the reviewing court is limited to the record 

made before the trial court. People v. Walrath, 52 A.D.2d 961, 382 

N.Y.S.2d 844 (3d Dept. 1976); People v. Mann, 42 A.D.2d 587, 344 N.Y.S.2d 

516 (2d Dept. 1973). 

Know your record! A mastery of the record is absolutely essential 

to fine appellate advocacy. You should not rely on appellant's state

ment of facts; even if you prosecuted the case below, do not assume that 

you need not carefully review the record. Nor is simply skimming the 

record sufficient in anything other than the most perfunctory kind of 

appeal or the skimpiest of records. Before digesting the brief, read 

appellant's brief in order to ascertain the questions raised and alert 

yourself to those facts which consequently may be significant. It is 

then advisable to prepare a digest of the record by summarizing the 

proceedings or testimony on a page-by-page basis. By using a form of 

shorthand (e.g., IIW" for witness~ liD" for defendant, IItfied" for testi

fied) a record encompassing eV6~ thousands of pages can be reduced to 

manageable size, particularly if typed. It may seem tedious but, in 

fact, the actual writing of the brief will go more quickly since you will 

not have to flip through numerous pages to find that critical fact you 

just know is there "somewhere. II i~oreover, should you be unable to argue 

a case, your substitute will greatly appreciate not having to read and 

take notes on volumes of testimony the night before oral argument. 
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Next, read opponent's cases before beginning your own independent 

legal research. If you read the cases as reported in the New York 

Supplement, rather than the official reports, you can glean relevant key 

numbers from the head notes there. But do not rely simply on those key 

numbers. The same issues may appear under key numbers far removed from 

those you have started with, or even under other annotations. For 

example, cases concerning the "insanity defense II may be found under 

Criminal Law key numbers 47-51, 354, 361, 421, 448, 452, 456, 474, 570, 

740, 763, 773, 778, 782, 841, 1144, 1159 and 1172, and cases arising out 

of the search of a motor vehicle are classified under the "Crimina1 Law," 

"Search and Seizure" and "Automobiles" annotations. So use the "Descrip-

tive Word Index" of West's New York Digest 3rd* and scan the key numbers 

numbers in related annotations. Do not utilize only West's Digest cr 

just McKinney's Consolidated Laws of New York Annotated. One source may 

list cases, particularly trial court opinions, not to be found in the 

other. Next, read the opinions themselves; do not rely on the case notes 

alone. The case may actually stand for a proposition contrary to that 

indicated by the note because a "not" was inadvertently dropped by the 

printer. Moreover, the notes do not, nor were they intended to, serve as 

an exegesis of the court's reasoning which can only be determined from 

the opinion itself. Finally, the court's dicta, which may prove most 

useful, are infrequently incorporated into these decision notes. 

Of course, you will want to Shepardize the cases you have gleaned 

from your initial sources. Remember that if you are interested in pursu-

lng only one particular aspect of a case, you need not pull every case 

* Note that West's New York Digest 3rd dates back only to 1965. Ear
lier cases may be found in Abbott's Digest (the red series). 
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cited under the Shepard's listing; confine yourself to those citations 

bearing the tiny headnote number, raised to the right of the reporter, of 

the principle you are researching. 

The brief itself should be arranged as follows: 

Cover page 

Table of Contents* 

Preliminary Statement 

Questions Presented 

Statement of Facts 

Legal argument divided into captioned points 

Conclusion 

The Preliminary Statement need not be lengthy. It is usually a paragraph 

briefly describing the disposition below, defendant's present status and 

how the case reached the appellate court. 

The Statement of Facts should be clear and concise so that a reader 

wholly unfamiliar with the case (i.e., the appellate judge and law secre-

tary) will be able to understand fully what happened below. While it 

certainly should catch and hold the reader's attention, your Statement of 

Facts should not be argumentative or overly dramatic. It is highly 

inappropriate, for example, to call attention here pointedly to opposing 

counsel's misrepresentations of fact or to characterize snidely defen

dant's testimony as patently incredible. At the same time, one can 

certainly ushade u the Statement of Facts and still be entirely accurate. 

* A Table of Authorities, after the Table of Contents, is required 
only by the Court of Appeals. 
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As respondent on appeal you are not limited to only responding to 

appellant's arguments. Your role is that of an advocate for the People. 

Thus, you need not order your brief so that your Point I answers appel

lant's Point I; feel free to construct your brief in a fashion most like

ly to enhance your position. Clearly, it is not enough merely to dis

tinguish those cases relied upon by opposing counsel. But neither is it 

necessary to belabor the obvious. An issue which has been well estab

lished for the past fifty years may be disposed of quickly, leaving you 

free to devote your attention to those issues which require fuller 

discussion and argument. While you may be tempted to cite every case 

unearthed, string cites should be sparingly, if ever, used, and a "cut 

and paste" brief consisting of lengthy quotations strewn together will 

impress, or persuade, no one. 

Above all, be truthful. Neither you or your office's reputation nor 

the People's cause is enhanced by omitting or misrepresenting facts or 

case law. And while our appellate system is an adversarial one, there 

may be occasions when you should alert the court to issues not raised by 

opposing counsel. As to confessions of error, this appears to be largely 

a mat~er of office policy which you should discuss with your supervisors. 

Some offices occasionally will confess error arising out of prosecutorial 

oversight, but will never concede trial court or police error; other 

offices will never confess. It should be pointed out that appellate 

courts do speak glowingly of those district attorneys who "with commend

able candor" concede error. In those exceedinglY rare, truly hopeless 

cases, you may indeed want to consider taking this approach rather than 

trying to piece together a wholly fallacious argument. Of course, a 

confession of error need not lead inevitably to reversal. A confession 
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is not binding on the appellate court. More important is the doctrine of 

harmless error whereby the appellate court determines whether the error 

may be deemed inconsequential. The landmark decision in this area is 

People v. Crimmins, 36 N.Y.2d 230, 367 N.Y.S.2d 213 (1975). There, the 

Court of Appeals enunciated the criteria for review of errors. A finding 

of constitutional error must result in reversal unless the error was 

harmless beyond a reasonable doubt in that there is no reasonable possi

bility that the error might have contributed to defendant's conviction. 

~. at 237, 367 N.V.S.2d at 218; ~ Chapman v. California, 386 U.S. 18, 

87 S.Ct. 824 (1967). But if the error is of non-constitutional dimen-

sions, reversal will not be ordered unless there is a significant proba

bility that defendant would have been acquitted but for the claimed 

error. Crimmins, 36 N.Y.2d at 242, 367 N.Y.S.2d at 222; see also CPL 

§470.05. 

Including an appendix, containing the pages of transcript cited in 

your brief and other relevant papers and exhibits, is highly recommended 

even in cases where it is not required because, for example, the defen-

dant-appellant has served and filed multiple copies of the record. All 

pertinent parts of the record are thereby readily accessible to the 

reader of your brief -- a convenience for the reviewing court which you 

too will appreciate as you prepare for oral argument. In passing, it 

should be noted that your brief and appendix need not be professionally 

typeset or printed; photocopied, typewritten briefs are accepted by every 

court in this State, including the Court of Appeals. A lucid brief with-

out typographical errors and containing accurate citations in proper form 

will do more For your cause than the slickest cover ever can. 

As the date for oral arugment approaches, review the briefs, the 
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record digest, cited authorities, and then the advance sheets and slip 

opinions to locate any pertinent opinions which may have been rendered 

since you filed your brief. Having done this, you are now ready to 

prepare your argument. Do not plan to read, or just rehash, your brief. 

And do not take a word-for-word prepared speech with you to the podium. 

The judges' questions -- which you should welcome -- never correspond to 

your anticipated order. Anyone who has ever sat in an appellate court

room can attest to the pall that descends as an attorney leafs through 

reams of paper in an effort to find his/her place after answering a 

question from the bench. Furthermore, oral argument is not a lecture, 

but rather an erudite conversation with the judges. By keeping your 

eyes fixed on the papers in front of you, you will lose not only the 

judges' interest but also the opportunity to assess their reactions to 

your argument. Accordingly, outline your argument on either a single 

piece of paper or several note cards. The outline need consist only of 

significant words or phrases (sufficient to jog your memory), and key 

citations to your brief and the record or your appendix. However, you 

may well want to write out, in their entirety, your opening and closing 

sentences. 

Until you gain confidence in your abilities, you should practice 

your argument in front of others. This type of Ilmoot court~ practice is 

exceedingly useful even after you have had numerous appellate arguments 

for it highlights the strengths and weaknesses of your oral advocacy and 

the merits of the argument itself. Do not just stand up in front of your 

mock judges and announce IIWell, first [1m going to talk about the 

probable cause issue, you know, Dunaway, and then 1111 move into the 

search incident to arrest ...• " To be effective, this practice argument 
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must be as much like "real life" as possible. Your practice argument 

thus should be conducted in a courtroom or in an office with you standing 

some distance (8-10 1
) from your "judges." If possible, have more than 

one "judge" present in order to simulate more accurately the give-and

take and the variety of questions and styles often found among appellate 

judges. Provide your "judges" with copies af both sides' briefs before

hand so that they have some idea of the nature of the case before you 

begin. You should conduct this argument several days ahead of your 

scheduled argument to provide you with time to rectify any glaring 

problems of substance or style. 

Concerning style, rest assured that you do not have to alter 

dramatically your usual courtroom demeanor in order to be an effective 

~ppellate advocate. If you visit the court before your argument you will 

observe a variety of personalities and mannerisms. Of course, some of 

these should not be emulated. The atmosphere of the appellate courtroom 

is above all one of respectful and courteous professionalism. High 

histrionics which may be tolerated in the trial setting are taboo in the 

appellate court. Thus, you should not make deprecatory faces or gestures 

to the audience or the judges while appellant counsel is speaking or rise 

and object to some aspect of his/her argument. Similarly, the grieving 

mother of your murder victim should not accompany you to court. Jokes 

and sarcasm, even of the mildest nature are practices to be scrupulously 

avoided. But most importantly, never interrupt the judges. 

On the day of argument, sign in at the clerkls office; in the Court 

of Appeals, you will be met at the front door by the rotunda. Check the 

calendar to see if the time you requested for oral argument has been 

reduced. From there, go to the attorney's waiting room where you can 
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hang your coat and deposit excess baggage. Drinking fountains and rest

rooms are located there or nearby. It is courteous to introduce yourself 

to opposing counsel and exchange a few pleasantries. However, you should 

not allow yourself to become embroiled in a heated argument of the case. 

When you enter the courtroom, try to find a seat on the right-hand 

side for, as respondent, you will be moving to the chair at counsel's 

table to the right of the podium when the case is called. As appellant 

is speaking, note on your outline those issues which the court appears to 

find most interesting or troublesome so you can more effectively tailor 

your argument. Rise to your feet when appellant counsel is finished 

speaking; the presiding justice may not always signal you to begin. 

While the time honored UMay it please the Court'l is still the most common 

introduction, you may also begin with "If the Court pleases" or simply 

"Good morning (afternoon), your Honors .••• " Do not be distressed by your 

inability to address each member of the court by name, as some of your 

more experienced colleagues do. There is often a seating chart taped to 

the podium, but there is no need to feel embarrassed if, under the stress 

of oral argument, you find you cannot put it to good use. "Your Honor" 

is quite sufficient -- but do remember to preface your responses with 

it. 

There are a few differences between law school moot court and the 

actual appellate courtroom. Unlike moot court where you ~ay have 

attempted to impress the judges by rattling off case or record citations, 

the use of such citations should be kept to a minimum. If a case does 

merit attention in oral argument, simply state the case name with a 

reference to where it may be found in your brief or describe it, For 

example, as "a 1967 decision of the Appellate Division, Second 
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Department. II Landmark decisions such as Miranda v. Arizona require no 

such description. 

You may also find that appellate judges seem to be less attentive 

than their moot court counterparts. They may whisper or pass notes to 

each other, swivel in their chairs or even leave the bench while you are 

speaking. This is not necessarily ca~se for alarm. Panic-stricken, you 

may think they are decid~ng where to meet for lunch. Most likelY, they 

are discussing some aspect of the case. In any event, do not pause and 

wait for their attention as this may be int0rpreted as presumptuous 

irritation on your part. 00 not hesitate to continue with your argument, 

looking at the judge qr judges who appear to be listening. However, 

actions may speak louder than words. A low persistent murmuring from the 

bench or a host of vacant stares cast upwards may well be your cue to 

bring the argument to a quick, succinct conclusion, thank the court and 

sit down. This is particularly true if you have made your most telling 

points; you should not drag out your argument just to fill the time 

allotted or to discuss every issue briefed. 

The courtls decision is usually rendered within four to six weeks. 

Most clerkls offices now telephone the attorneys for both sides before 

the slip opinions are released to the public. Whether counsel for the 

winning party prepares the order or not is a matter of that particular 

courtls practice. 

Generally, applications for leave to the Court of Appeals should be 

made to the Court itself. The application to the Court is made in simple 

letter form; in contrast, an application to a justice (judge) of the 

intermediate court must usually consist of for~al motion paper3. How

ever, if there were dissenters at the intermediate court level, you may 
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want to consider seeking leave from one of them. Many intermediate court 

judges hesitate to send cases to the Court of Appeals, believing that the 

Court itself should decide which cases it will hear. Consequently, they 

will deny leave even though they took the time to pen a dissenting 

opinion. To avoid making such a futile application, telephone the 

judge's chambers, ask to speak to his/her law secretary and inquire as to 

whether' Justice X will "entertain" your application for leave to appeal. 

Most judges are sensitive to the dilemma you face and will cue you 

accordingly. Remember that in the case of a modification order, you will 

need to file your own cross-a~peal leave application regarding that part 

of the intermediate court opinion with which you disagree. You cannot 

ride into the Court of Appeals on the defendant's coattails. 

Should a leave hearing be held, pay close attention to the focus of 

the Judge's questions as they are often indicative of what he and the 

Court perceive to be the most interesting questions, although some Judges 

forthrightly state why they are granting leave. If you are the appel

lant, your brief and argument should obviously concentrate on that 

particular issue. Leave to the Court of Appeals is granted in only 

approximately 6% of the criminal cases in which it is sought. However, 

reversal of the intermediate appellate court follows in about one-third 

of the criminal appeals heard by the Court. 

Should you lose in the New York Court of Appeals, further review may 

be available in the United States Supreme Court either by direct appeal 

or on a writ of certiorari. Stern and Grossman's book, Supreme Court 

Practice, (5th ed. 1978) is truly invaluable to any attorney who has, or 

is contemplating having, a case before the Supreme Court. ~ritten by a 

former Acting Soliciter General and a former law clerk to Justice Frank 
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Murphy, this text of over 1,000 pages provides sample forms and briefs 

for all motions and actions, a thorough explication of Supreme Court 

jurisdiction (with case law annotations), and other essential informa-

tion. 

Other references which should prove useful to appellate attorneys 

are: 

Appellate Courts and Lawyers, Thomas B. Marvell (Greenwood Press, Inc .• 
Westport, Conn. 1978) 

An interesting study of the appellate process 
within our adversary system, including a 
survey of what appellate attorneys, judges 
and law clerks believe are critical or help
ful factors in the disposition of an appeal 
and an analysis of whether their perceptions 
are accurate. 

Brief and Arguing Federal Appeals, Frederick B. Wiener (BNA, Inc., 
Washington, D.C. 1961) 

Certain procedural sections are now outdated, 
but the chapters on brief writing and oral 
argument (which comprise the bulk of the 
book) are excellent. The last chapter is an 
annotated critique of an oral argument actu
ally presented in the United States Supreme 
Court. 

Brief Writing and Oral Argument, Edward D. Re (Oceana PUblications, 
TransMedia Publishing Co., Dobbs Ferry, NY 1974) 

The Elements of Style, William Strunk, Jr. & E. B. White (MacMillan 
Publishing Co., Inc., New York. NY 1972) 

A short, but outstanding, guide to clear and 
concise composition and the proper use of the 
English language. 

Practitioner·s Handbook for Appeals to the Appellate Division, New York 
State Bar Association (Albany, NY 1979) 

A handy reference to intermediate appellate 
practice in New York, with an emphasis on 
civil appeals and the differences and simi
larities among the four Departments. Note 
that some of the courts· rules have been 
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changed since this was published. 

Practitioner1s Handbook for Appeals to the Court of Appeals, New York 
State Bar Association (Albany, NY 1981) 

Complementing the earlier Appellate Division 
handbook, supra, this volume ably guides its 
reader through the Court1s procedure and 
appellate practice in general. Given the 
inexpensive price of these paperback hand
books, they should be a part of every New 
York attorneys library. 

717 




