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WHO IS ON TRIAL? CONFLICTS BETWEEN THE 
FEDERAL AND STATE JUDICIAL SYSTEMS IN 
CRIMINAL CASES 

FRIDAY, FEBRUARY 26, 1988 

HOUSE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION, JUSTICE, 

AND AGRICULTURE SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 

Madison, FL. 
The subcommittee met, pursuant to notice, at 10 a.m., in the 

Fine Arts Auditorium, North Florida Junior College, Madison, FL, 
Hon. Glenn English (chairman of the subcommittee) presiding. 

Present: Representatives Glenn English, Bill Grant, AI M~Cand
less, and J. Dennis Hastert. 

Also present: Robert Gellman, staff director; Donald F. Goldberg, 
professional staff member; Euphon L. Metzger, clerk; and Brian R. 
Lockwood, minority professional staff, Committee on Government 
Operations. 

OPENING STATEMENT OF CHAIRMAN ENGLISH 

Mr. ENGLISH. This hearing will come to order. 
I want to begin today's hearing with a word of explanation of 

who we are and why we are here. I am Glenn English, Congress
man, from the Sixth Congressional District of Oklahoma, and I am 
here today in my capacity as chairman of the Subcommittee on 
Government Information, Justice, and Agriculture of the House 
Committee on Government Operations. 

The primary responsibility of the subcommittee is to conduct 
oversight activities and operations of the Federal Government. 

One of our interests is the administration of justice. This is what 
brings the subcommittee here today. 

Congressman Bill Grant, our colleague, has called our attention 
to some very serious problems arising cut of the overlapping juris
diction of Federal and State criminal justice systems. Bill tells us 
that the problems are especially acute here in Florida, and we have 
come here today to take a closer look. 

Our main purpose here today is to listen. We want to understand 
the problems more precisely, and we hope to identify some solu
tions. Weare not a legislative committee. We cannot pass legisla
tion that may be necessary. However, we can call attention to the 
needs of the area and add our voices to the legislative debate. Also, 
we will be able to report to those legislative committees and make 
our recommendations. I certainly want to thank Congressman 
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Grant for his work in this area. He has been instrumental in bring
ing criminal justice issues before this subcommittee, and I also 
want to thank him very much on behalf of the subcommittee for 
his hospitality. 

Since we are in Bill's hometown, I am going to turn tho gavel 
over to him and let him explain to you what we are doing in more 
detail and ask him to introduce the witnesses, most of whom are 
from Florida. 

Mr. Chairman, it is your gavel. 
Mr. GRANT. Thank you, 
Mr. Chairman, I am especially proud to have the privilege of pre

siding over the first congressional hearing to my knowledge that 
has ever been conducted in my hometown of Madison, FL. Before 
we begin, I want to welcome and thank our witnesses, you mem
bers of the audience, and the press for taking the time to partici
pate in this hearing today. 

I am especially grateful 'W Chairman Glenn English of Oklahoma 
for recognizing the in::portance of this issue, not only to Florida, 
but to the Nation. Florida, as you know, has the highest death row 
popUlation in the Nation, and I want to thank him for bringing 
this hearing to Madison. 

I also want to thank my colleagues, Representatives Al McCand
less of California and Dennis Hastert of Illinois, for the interest 
that they have shown in this issue. Their expertise and insight will 
add immeasurably to this hearing, and any legislative initiative 
which may result from the testimony we are about to receive. 

Chairman English is from the State of Oklahoma, a Democrat 
from Cordell, OK. He was elected to Congress in 1974, and has 
been reelected since then. Mr. English also serves as the sixth 
ranking member on the House Agriculture Committee. He served 
in the Army before he was elected to Congress and was in the oil 
and gas leasing business in Oklahom~. He is a tough and able ques
tioner and for our witnesses today, we should be grateful that this 
is an information hearing I suspect and that the penetrating in
sight of our chairman is not going to be directed in any particular 
way. 

Congressman AI McCandless from the 37th District of California, 
from Palm Springs, was elected in 1982 to the 98th Congress, was 
reelected since this. 

Mr. McCandless is a former marine who saw action both in the 
South Pacific and Korea. He also serves on the House Committee 
on Banking and Urban Mfairs. He is a RepUblican from Palm 
Springs. 

The Honorable Denny Hasted from the 14th District of Illinois 
went to the Congress with me. He is a Republican from Yorkville, 
IL, and was elected 1% years ago to the 100th Congress and has 
already found a place of reputation and distinction in the House of 
Representatives. He is a former teacher and a businessman from 
Illinois, and served from 1980 to 1986 in the Illinois House of Rep
resentatives. 

The distinguished members of this subcommittee all have com
mitments this weekend in other parts of the country, so we will at
tempt to follow our schedule as faithfully as possible. Consequently, 
in order to give our witnesses ample time to testify and answer 
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questions from our panel, it will not be possible today to accommo
date members of the public who may wish to make statements con~ 
cerning the capital appeals process. I want everyone to know, how~ 
ever, that they are welcome to contact me if they have particular 
interest. Weare here mainly because of the legitimate questions 
that many of you have repeatedly raised during the past few years 
about the proper role of the Federal courts in death penalty ap
peals cases. 

Ladies and gentlemen, as you know, in 1987) Americans proudly 
celebrated the bicentennial, or 200th birthday of our Constitution, 
the document which gives form to our diverse and sometimes diver
gent peoples. I concur with the perceptive soul who characterized 
our Constitution as one of the greatest creations devised by the 
minds of men. The Constitution guarantees us freedoms never 
known in the history of civilization and protects the way of life we 
hold so dear by limiting the role of the Federal Government and by 
guaranteeing certain protections for our citizens. Like freedom of 
speech and religion, protection against arbitrary imprisonment is 
one of the fundamental rights Americans enjoy. 

As a way to protect that right, the framers of the Constitution 
incorporated a provision from English common law, habeas corpus. 
The existence of habeas corpus gives a defendant a method to chal
lenge the grounds of executive detention. The framers considered 
habeas corpus so essential for preventing potential abuses of au
thority by the Government that they provided only two instances 
when it could be suspended, during rebellions and invasions. 

Many judges and attorneys argue that 200 years later, habeas 
corpus has evolved into much more than the framers ever envi
sioned or intended. They say that the seemingly endless series of 
appeals now common in capital cases is firmly rooted in the expan
sion of habeas corpus applications by judicial activists mainly in 
the fifties and sixties. They maintain the dividing line between our 
much admired system of State and Federal courts, at least as far as 
capital cases are concerned, has become blurred beyond distinction 
as defendants are regularly granted habeas corpus petitions to 
retry issues in Federal court which have previously been decided 
fairly and accurately by State courts. 

Additionally, they argue that the ability of a Federal district 
judge to hold veto power over State appellate courts has resulted in 
friction between the two systems! while the explosion of habeas 
corpus petitions has transformed the Federal courts into capital ap
peals processing stations, squeezing out the proper consideration of 
virtually all other types of cases. 

No less than U.S. Supreme Court Justices William Rehnquist, 
Warren Burger, and Lewis Powell have decried the misuse of 
habeas corpus petitions since the U.S. Supreme Court in 1976 es
tablished the constitutionality of the death penalty. 

Justice Powell had this to say about the system in 1983, and this 
is a quote: 

As capital cases accumulate, tlley add a new dimension to the problem of repeti
tive litigation ... many of these persons were convicted five and six years ago. 
Their cases of repetitive review move sluggishly through our dual system. We have 
found no effective way to assure careful and fair and yet expeditious and final 
review ... Perhaps counsel should not be criticized for taking every advantage of a 
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system that irrationally permits the now familiar abuse of process. The primary 
fault lies with Our permissive system, that both Congr(;'ss and the courts tolerate 
... (There is) need for legislation that would inhibit unlimited lhabeas corpus) til· 
ings. 

Chief Justice Rehnquist, in remarks delivered at the National 
Congress of Chief Justices just this year in January, referred to the 
death penalty appeals process as "disjointed and chaotic." I quote 
again, "I do not have any particular remedy in mind," he said, 
"but I would welcome receiving suggestions on the subject." 

On the other side of the debate are attorneys who consider Fed
eral review of issues previously decided in State appeals courts a 
proper function of the Federal judiciary and warn against legisla
tive and administrative attempts to limit the conditions under 
which a Federal court could hear habeas corpus petitions or the 
imposition of time limits for raising certain types of constitutional 
questions. 

They refute the claim that habeas corpus appeals are clogging 
the Federal court system. Instead, they point to subsequent issues 
relating to the Supreme Court's landmark 1976 ruling which had 
to be decided before executions could occur ... vith regularity again as 
one explanation for the small number of sentences which have 
been carried out nationwide during the past 12 years, and regard
less of the cause of the delay, they maintain the threat to society 
as a whole is no greater if a person is executed 7 years as opposed 
to 3 years following his conviction. 

In Florida today there are 280 men and women who have been 
found guilty of some of the most lurid and abominable acts of vio
lence perpetrated by one human being against another. For their 
crimes, they have been sentenced to pay the ultimate price. About 
every week, another person is sentenced to death in Florida, yet 
only 17 sentences have been carried out in the 12 years since 1976. 

Those are the bare facts. What this subcommittee is here to dis
cover is why there seems to be no consistency or finality to capital 
cases and what can be done about it. If the system requires reform, 
are the remedies available within the administrative structure of 
the Federal court system or is congressional action necessary? 

As a Congressman and as a Florida resident, I support the death 
penalty. There are certain crimes so horrible, so unimaginable l3n 
to, in my judgment, demand it. I also believe that when adminis
tered with a degree of predictability, the death penalty has some 
deterrent effect. 

America is a collection of individuals bound by the thin thread of 
respect for the law. Just as the Constitution must never be compro
mised for the sake of retribution or revenge, neither can we afford 
to witness justice paralyzed for long. Cynicism and contempt for 
government as a whole will be its twin offspring. We cannot afford 
that consequence as a nation, regardless where each of us stands 
on the death penalty. 

Congressman McCandless, would you care to make an opening 
statement? 

Mr. MCCANDLESS. Thank you. 
Mr. Chairman, I enjoy the hospitality of the Floridians, I had to 

come in with a visa and an assumed name. They suggested Ollie 
North, but we picked another one. I was not able because of my 
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heritage to have orange juice this morning. I apologize for that. It 
has been a very nice experience. We got in last night and have 
been treated very well by the Floridians and we appreciate that 
and I look forward to the hearing and the people who are going to 
testify. 

Mr. GRANT. Thank you. Congressman Hl;lstert. 
Mr. HASTERT. Thank you, Congressman Grane, it is a pleasure to 

be here and not only the hospitality of the folks in northern Flori
da but also the issue here is an issue that is not only focused in 
Florida and very, very timely, but it is an issue that is national. In 
the State of illinois, we are right behind you in the number of 
people who sit on death row and the frustration of sentencing 
people and trying to make the system work, the judiciary system 
work, and trying to bring some equity across the board, yet being 
frustrated by the interplay at both the F'ederal level and the State 
level. 

Basically, that is why we are here today, to try to get to the 
bottom of this matter and see if there is some type of resolve and 
try to work toward that. 

So it is a privilege to be here, and a privilege to be in your home 
district and your hometown, and I look forward to the hearing. 

Mr. GRANT. Thank you, Congressman. Our first witness today 
will be Paul Cassell. 

Mr. Cassell is Associate Deputy Attorney General in the U.S. De
partment of Justice under Attorney General Edwin Meese, a 
former law clerk to Chief Justice Warren Burger. 

Mr. Cassell, we have, I think, all of the members have a copy of 
your testimony. If you care to, you might want to summarize, and 
then I will open for questions. 

STATEMENT OF PAUL G. CASSELL, ASSOCIATE DEPUTY 
ATTORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE 

Mr. CASSELL. Thank you. 
Mr. Chairman, and distinguished members of the committee. 
Mr. ENGLISH. Before Mr. Cassell starts, Mr. Chairman, I might 

request that without objection all of Mr. Cassell's written testimo
ny be made a part of the record, without objection. 

Mr. CASSELL. I will just summarize a few pertinent points from 
my testimony, Congressman Grant. I am happy to appear today as 
a representative of the Department of Justice to testify on the im
portant subject of habeas corpus reform, and on the particularly 
acute problems of delay that have arisen from the abuse of habeas 
corpus jurisdiction in capital cases. Far too often today, due process 
has come to mean interminable process, as State prisoners remain 
free to challenge apparently final State convictions many years 
and even decades after the imposition of sentence. 

Our system has been justly criticized by a number of commenta
tors. For instance, Justice Lewis F. Powell recently indicated that 
"There is no statute of limitations, and no fmality of federal review 
of state convictions. * * * Our practice in this respect is viewed with 
disbelief by lawyers and judges in other countries. Nor does the 
Constitution require this sort of redundancy." 
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A similar observation was made by Attorney General William 
French Smith in 1983. He stated that, "The present system of 
habeas corpus review creates particularly acute problems in capital 
cases. * * * The 'public interest' organizations that routinely in~ 
volve themselves * * * in capital cases have fully exploited the sys
tem's potential for obstruction." 

In my testimony today, I will discuss how we have come to have 
a system that is viewed with disbelief by lawyers and judges in 
other countries and that practically nullifies the judgment of the 
basic majority of Americans in favor of capital punishment. I will 
also discuss the means for correcting these anomalies. Federal 
review of the judgment of State courts has traditionally been limit
ed to direct review in the Supreme Court. Today, however, a State 
prisoner who has exhausted his State appeals can continue to liti
gate his case by applying for habeas corpus in a Federal district 
court. This procedure places Federal trial judges in the position of 
reviewing State appellate courts with authority to overturn even 
the considered judgments of State supreme courts. 

Congress never decided to give the lower Federal courts this ex
traordinary power. It has no basis in the Constitution or the 
common law tradition. Under the common law system, a person 
who was arrested could petition a court to issue a writ of habeas 
corpus. The writ would order the Government to state the reason 
for the detention. If the Government responded that the petitioner 
was being held on a criminal charge, the court could set bail if the 
offense was bailable and otherwise would have him detained until 
trial. If the Government could state no charge against the petition
er, the court would order his release. 

The importance of habeas corpus as a safeguard against indefi
nite detention without charges or trial was recognized by the fram
ers, who included in the Constitution, as Congressman Grant recog
nized, a provision against suspending the writ of habeas corpus. 
However, the writ that is protected by the Constitution is the 
common law writ that I have just described, a pretrial remedy 
which guarded against arbitrary executive detention. It could not 
be used to challenge another court's judgment unless that judg
ment was entirely void because the court lacked jurisdiction. 

In 1867, Congress chose to expand Federal habeas corpus beyond 
these constitutional dimensions. The 1867 legislation was designed 
to provide a Federal remedy for former slaves who were being held 
in involuntary servitude in the States. While this extended the 
availability of Federal habeas corpus beyond Federal prisoners, the 
courts initially continued to observe thA traditional limits on the 
function of habeas corpus in considering State prisoners' petitions. 

Habeas corpus did not emerge as a general reviewing jurisdiction 
of the lower Federal courts in State criminal cases prior to innova
tive judicial decisions of the 1950's and 1960's. These decisions dras
tically expanded the Federal rights of State defendants and gener
ally eliminated the traditional rules limiting challenges to convic
tions and sentences in habeas corpus proceedings. It is clear from 
this history that limiting Federal habeas corpus for State prisoners 
is consistent with our legal traditions and with the Constitution. 
Merely calling the recently created review jurisdiction habeas 
corpus does not transform it into the great writ of the Constitution. 
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Thus, as Justice Powell noted in the quotation that I read earlier, 
there is no constitutional impediment to significant restriction on 
Federal habeas corpus review. 

The existing system of habeas corpus is also not justified as a 
necessary safeguard against violations of Federal rights by State 
courts. The supremacy and uniformity of Federal law is main~ 
tained through the Supreme Court's direct review of State court 
judgments and lower Federal court judgments. State courts and 
Federal courts are equally bound to uphold the Constitution and 
follow Supreme Court precedent. Broad habeas corpus review by 
lower Federal courts have no value in protecting defendants' rights 
that outweighs its costs. These costs are substantial and obvious. 

Most habeas corpus petitions are fully lacking in merit. However, 
they continue to burden judges and prosecutors in carrying out 
review functions that are essentially redundant in relation to State 
review processes. The implicit message of permitting endless litiga
tion is that the system never really regards the prisoner's guili; as 
an established fact and that he need never accept it and deal with 
it. The difficulty of handling these cases is increased by the ab
sence of any time limit on habeas corpus applications. Petitions are 
filed often years or even decades after an apparently final State 
conviction has been entered. 

The problem of delay is particularly acute in capital cases. 
Thirty-seven States now authorize capital punishment and about 
2,000 prisoners are currently under sentence of death. However, 
the typical capital case involves interminable litigation and reliti
gation, and fewer than 100 executions have occurred in the past 20 
years. 

The Federal habeas corpus jurisdiction provides an avenue for 
obstruction in these cases which the States have no power to ad
dress. As Justice Lewis F. Powell cogently described in the 1983 
speech. "As capital cases accumulate, they add a new dimension to 
the problem of repetitive litigation. * * * Gregg v. Georgia decided 
that capital punishment is constitutional. Some 37 States have au
thorized it. Murders continue, many of incredible cruelty and bar
barity, as mindless killings increase in much of the world. We now 
have more than 1,000 convicted persons on death row, an intoler
able situation." Since Justice Powell's remarks in 1983, when he 
described 1,000 prisoners on death row as an "intolerable situa
tion," that figure has roughly doubled and yet the need for legisla
tive reform has remained unmet. 

This situation need not continue. In the past, Congress has en
acted a number of reforms designed to curb excessive habeas 
corpus review. For example, under current law, a State prisoner ( 
cannot appeal a denial of habeas corpus release, unless a judge cer
tifies that there is probable cause for the appeal. Congress original
ly enacted this restriction in 1908 as a means of curbing the use of 
habeas corpus appeals to delay the execution of death sentences. 
Another dramatic example is provided by the congressional enact
ment in 1970 of a law entirely prohibiting District of Columbia 
prisoners from seeking Federal habeas corpus, limiting District 
prisoners instead to a collateral remedy in the District courts. 

More far reaching reforms can and should be enacted. The Presi
dent has recently transmitted to Congress the proposed Criminal 

---------------------------
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Justice Reform Act, H.R. 3777 and S. 1970. This legislation encom
passes a number of important reforms including exclusionary rule 
reform, reforms in Federal habeas corpus and restoring an enforce
able death penalty. 

I will concentrate on the habeas corpus reforms. The reforms in 
the bill have been endorsed by the Conference of (State) Chief Jus
tices, the National Association of Attorneys General, the National 
District Attorneys Association, and the National Governors Asso
ciation. They were passed by the Senate in 1984 by a vote of 67 to 
9. They have also been repeatedly introduced in the House of Rep
resentatives with broad sponsorship. 

The specific provisions of the bill include the following. First, the 
act would provide a general 1-year time limit on Federal habeas 
corpus applications. This would curb the delays of years and dec
ades beyond the normal conclusion of State proceedings that now 
frequently OCCur. A reasonable time limit is obviously of particular 
importance in capital cases. Under the current system, there is 
generally no disadvantage to a defendant in filing a petition later 
rather than earlier and delaying until the last possible moment 
makes it more likely that continued litigation will prevent the sen
tence from being carried out. In contrast, the proposed time rule 
would give capital litigants an incentive to seek habeas corpus 
review promptly and to present all available claims in initial appli
cations. 

The second major reform in the legislation would narrow and 
simplify the standard of review in habeas corpus proceedings. 
Under the act a Federal habeas corpus court would generally defer 
to a State court determination if it was reasonable and arrived at 
by procedures consistent with due process. Invalidation of a capital 
sentence would no longer be permitted merely because the State 
courts reasonably resolved a close or unsettled question differently 
from a lower Federal court. 

Finally, the legislation would limit raising claims on habeas 
corpus that were not raised in State courts, permit Federal habeas 
corpus courts to deny frivolous petitions promptly without further 
State proceedings, and limit the authority to authorize appeals in 
habeas corpus cases to judges of the courts of appeaL 

In closing, I hope that my remarks will be helpful to the commit
tee in addressing this impot"tant national problem. Needless to say, 
no one would countenance a rush to judgment in capital cases or in 
criminal cases generally. But there is a vast difference between 
reasqnable review processes which ensure that a sentence is justly 
imposed, and irrationally excessive procedures which ensure that it 
will never be carried out. Due process must never be confused with 
interminable process. Review in lower Federal courts by habeas 
corpus comes on top of what can only be described as an abundant, 
and in capital cases, a superabundant, panoply of remedies and ap
peals. Under the current system, this replication of review process
es undermines the criminal justice system by precluding any defi
nite end to litigation and by multiplying the avenues for obstruc
tion in capital cases. 

These problems will continue only if we permit them to. In the 
past, Congress has been willing to limit Federal habeas corpus 
when it ceased to fUrther the interests of justice and became in 



9 

itself an impediment to justice. Congress should be willing to do so 
today in response to the general problems of abuse and delay in 
habeas corpus litigation, and the virtually incredible effects of this 
abuse in capital cases. The most practical and readily achievable 
response is enactment of the Criminal Justice Reform Act, and par
ticularly the habeas corpus reforms proposed in title II of thl'l.t leg

.islation. In the words of Attorney General William French bmith, 
these reforms would "go far toward correcting the major deficien
cies of the present system of Federal habeas corpus in terms of fed
eralism, proper regard for the stature of the State courts, and the 
needs of criminal justice." 

This concludes my prepared statement, Congressman Grant and 
Mr. Chairman. 

[The prepared statement of Mr. Cassell follows.] 
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Mr. Chairman, I am pleased to appear before this 

committee to present the views of the Department of Justice on 

the need for reform of federal habeas corpus, and on the 

particularly acute problems of obstruction and delay that have 

arisen from the abuse of habeas corpus in capital cases. Before 

turning to a specific discussion of these issues, let me direct 

your attention briefly to two general assessments. The first is 

an observation of Justice Lewis F. Powell, delivered at an 

American Bar Association meeting in 1982. In commenting on the 

major contemporary problems of the federal judicial system, 

Justice Powell observed: 

Another cause of overload of the federal 
system is [28 U.S.C.] § 2254, conferring 
federal habeas corpus jUrisdiction to review 
state court criminal convictions. There is 
no statute of limitations, and no finality of 
federal review of state convictions. Thus, 
repetitive recourse is commonplace. I know 
of no other system of justice structured in a 
way that assures no end to the litigation of 
a criminal conviction. Our practice in this 
respect is viewed with disbelief by lawyers 
and judges in other countries. Nor does the 
Constitution require this sort of 
redundancy. lJ 

The second observation I wish to bring to your 

attention was made by Attorney General William French Smith in 

1983. !n the course of a general critique of the current federal 

habeas corpus jurisdiction, Attorney General Smith stated: 

11 Address of Justice Lewis F. Powell before the American Bar 
Association Division of Judicial Administration, Aug. 9, 1982. 
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A • • • final criticism is that the 
present system of habeas corpus review 
creates particularly acute problems in 
capital cases • • • • The -public interest* 
organizations that routinely involve 
themselves • • • in capital cases have fully 
exploited the system's potential for 
obstruction. Delay is maximized by deferring 
collateral attack until the eve of execution. 
Once a stay of execution has been obtained, 
the possibility of ~arrying out the sentence 
is foreclosed for additional years as the 
case works its way through the multiple 
layers of appeal and review in the state and 
federal courts. 

The solution to this problem lies in 
part in the reform of state court procedures 

The efficacy of state reforms is 
severely limited, however, by the 
availability of federal habeas corpus, which 
cannot be limited by the state legislatures 
• • •• ~t. • • prevents correction of the 
practical nullification of all capital 
punishment legislation that has resulted from 
11tigational delay and obstruction. ~ 

In my t~stimony today, I will discuss how we have come 

to have a system that "assures no end to the litigation of a 

criminal convictionn -- a system that is Rviewed with disbelief 

by lawyers and judges in other countries," and that results in 

the Npractical nullification" of the jUdgment of the vast 

majority of Americans that capital punishment is the appropriate 

penalty for the most egregious crimes. r will also discuss the 

means of correcting these anomalies. 

1/ proposals for Habeas corpus Reform in P. McGuigan & R. 
Rader, eds., Criminal Justice Refo+~: A Blueprint 137, 145-
46 (1983) [hereafter cited as ·Proposals for Habeas corpus 
~"J. 



13 

- 3 -

The initial portion of my testimony will address the 

historical development of the federal habeas corp~s jurisdiction. 

A review of the relevant history shows clearly that the current 

statutory Nhabeas corpus" remedy by which the lower federal 

courts review state judgments has no relationship to the 

traditional writ of habeas corpus whose suspension is prohibited 

by the constitution. Whether state prisoners should have a post

conviction remedy in the lower federal courts, and if so, how 

broadly, is entirely within congress's discretion. 

Second, I will discuss the contemporary problems of 

abuse arising from expansive habeas corpus review, and respond to 

the argument that the interests of justice require the endless 

second-guessing of state judgments it produces. 

Third, I will review the history of congressional 

action aimed at curbing excessive habeas corpus review. This 

history shows that there is ample precedent for congress's 

exercise of its authority to regulate the scope of federal habeas 

corpus in order to deal with the general problem of habeas corpus 

abuse and the specific problem of abuse in capital cases. 

Finally, I will discuss pending habeas corpus reform 

legislation -- title II of the proposed Criminal Justice Reform 

Act (H.R. 3777 and S. 1970) -- which would provide effective 

responses to many of the current problems of abuse and delay. 
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I. The History of Habeas Corpus 

Federa~ review of the judgments of state courts has 

traditionally been limited to direct review in the Supreme court. 

Under contemporary practice, however, a state prisoner who has 

exhausted his avenues of appeal in the state court system may 

continue to ~itigate the validity of his conviction or sentence 

by applying for habeas corpus in a federal district court. !n 

the habeas corpus proceeding, the prisoner may raise and secure a 

redetermin~tion of ~e same claims of federal right that have 

already been fully litigated and rejected at multiple levels of 

the state court system. In practical effect, this procedure 

places federal trial judges in th~ ~osition of reviewing courts, 

vith authority to overturn the considered judgments of state 

courts of appeals and state supreme courts in criminal cases. 

A review of the relevant history shows that congress 

never decided to give the lower federal courts this extraordinary 

power, and that it has no basis in the Constitution or the common 

law tradition. At common law, habeas corpus was essentially a 

means of securing judicial review of the e~istence of grounds for 

executive detention. If a person was taken into custody by 

executive authorities, he could petition a court to issue a writ 

of habeas corpus, which would order the custodian to produce the 
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prisoner and state the cause of his commitment. If the 

government made an adequate return stating that the petitioner 

was being held on a criminal charge, the court would set bail for 

the petitioner, or allow him to remain in detention pending 

trial, depending on whether the offense charged was bailable or 

non-bailable. If the government could state no charge against 

the petitioner, the court would order his release. 11 

The importance of habeas corpus in this character -- as 

a safeguard against indefinite detention without charges or trial 

-- was recognized by the Framers, who included in the 

constitution a prohibition of suspending the writ of habeas 

corpus, ·unless When in Cases of Rebellion or Invasion the public 

safety may require it.- The writ of habeas corpus referred to in 

the suspension Clause of the constitution, however, differed in 

two fundamental respects from the contemporary statutot1' writ by 

which the lower federal courts review state criminal judgments. 

First, the right to habeas corpus set out in the 

Constitution was only intended as a check on abuses of authority 

by the federal government, and was not meant to provide a 

11 ~,~, Oaks, Habeas Corpus in the states -- 1776-1865, 
32 U. Chi. L. Rev. 243, 243-45, 262 (1965); Oaks, ~ 
History in the High Court -- Habeas C9~, 64 Mich. L. Rev, 
451,451, 460-61, 468 (1966); Hart & Wechsler's The Federal 
Courts and the Federal System 1513 (2d ed. 1973); R. Rader, 
Bailing Out a Failed Law; The Constitution and Pre-Trial 
petention in P. McGuigan & R. Ra~er. eds., Criminal Justice 
Reform: A Blueprint 91, 94-96 (1983). 
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judicial remedy for unlawful detention by state authorities. 

This point is evident, to begin with, from the placement of the 

Suspension clause in section 9 of Article I of the Constitution, 

which is an enumeration of limitations on the power of the 

federal government. The corresponding enumeration of 

restrictions on state authority in Section 10 of Article I 

contains no right to habeas corpus. ~ Shortly after the 

ratification of the constitution, the First Congress in 1789 made 

the limitation of the federal habeas corpus right to federal 

prisoners explicit, providing in the First Judiciary Act (ch. 14, 

§ 20, 1 Stat. 81-82): 

[T]he justices of the supreme court, as well 
as judges of the district courts, shall have 
power to grant writs of habeas corpus for the 
purpose of an inquiry into the cause of 
commitment. Prgvided, That writs of ~ 
corpus shall in no case extend to prisoners 
in gaol [i.e., jail], unless where they are 
in custody, under or by colour of the 
authority of the United States, or are 
committed for trial before some court of the 
same ........ 

Second, the writ referred to in the constitution, as 

noted above, was the common law writ of habeas corpus, a ~

~ remedy whose essential function was to serve as a check on 

arbitrary executive detention. Recognition of the common law 

scope of the writ is reflected in the Constitution's 

~ ~ generally 2 M. Farrand, The Records of the Federal 
Convention of 1787, at 438 (1966); 3 jg. at 157,213, 290 
(assumption in debate at the constitutional Convention that 
the states would retain the authority to suspend the writ). 

fL. _____ ~ _______________ . __ ---
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authorization of the suspension of the writ in cases of rebellion 

or invasion, whose obvious purpose is to permit in such 

circumstances executive detention unconstrained by normal legal 

processes and standards. 21 Similarly, the First Judiciary Act 

described the function of the writ as winquiry into the cause of 

commitment" and referred to its availability to federal prisoners 

"committed for trial." 

The restriction of federal habeas corpus to federal 

prisoners was qualified by the enactment of the Habeas Corpus Act 

of 1867, which extended the availability of the writ to persons 

*retrained of ••• libertyN in violation of federal law, without 

any requirement of federal custody. The legislative history of 

the Act indicates that it was meant to provide a federal remedy 

for former slaves who were being held in involuntary servitude in 

the states in violation of the wartime emancipation decrees and 

the recently enacted Thirteenth Amendment. Thus, Congress acted 

with a narrow purpose in extending the availability of federal 

habeas corpus beyond persons in federal custody, and the initial 

judicial applications of the enlarged jurisdiction were also 

quite narrow. §/ The courts continued to follow the common law 

rule that a prisoner could not challen~~ his detention pursuant 

~ ~ generally ~; 1 Blackstone, ~~es on the Laws of 
England 131-32 (1765). 

§/ ~ Mayers, The Habeas corpus Act of 1867: The Supreme 
court as Legal Historian, 33 U. Chi. L. Rev. 31 (1965). 
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to the j\\dgment of & court by applying for habeas corpus unless 

the judgment was void because the court lacked jurisdiction. 1/ 

Following the decision of Moore v. Dempsey, 261 U.S. 

85 (1923), a somewhat broader approach emerged under which a 

claimed violation of a f~deral right could be asserted on federal 

habeas corpus if no meaningful process for considering such a 

claim was provided in the state courts. However, federal habeas 

review in this period generally depended on the absencp, of 

meaningful state remedies, and the habeas corpus jurisdiction of 

the federal courts did not become a general means for reviewing 

the substantive accuracy of state court determinations of federal 

claims. !V 

The final stage in the expansion of the federal habeas 

corpus jurisdiction came in innovative judicial decisions of the 

1950's and 1960's which abrogated the traditional limitations on 

the habeas corpus remedy. 21 In conjunction with the expansion 

of SUbstantive federal rights by decisions of the 1960's, this 

effectively created a general reviewing jurisdiction of the lower 

1/ ~ Bator, Finality in criminal Law and Federal Habeas 
Corpus for state prisoners, 76 Harv. L. Rev. 441, 465-84 
(19631 • 

!V ~ ~ at 463-65, 488-99. 

21 ~ Townsend v. Sain, 372 U.S. 293 (1963); ~v. Noia, 372 
U.S. 391 (1963); Brown v. Allen, 344 U.S. 443 (1953); Bator, 
~ note 7, at 499-507. 

t-_________ -~.---~ 
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federal courts over the judgments of state courts in criminal 

cases. lQ/ 

II. Assessment of the Current system of Review 

Defenders of the current system of broad habeas corpus 

review often advance confused arguments that proposed reforms 

would interfere with the Great writ of the common law, whose 

suspension is prohibited by the Constitution outside of extreme 

situations of public emergency. On the basis of the foregoing 

discussion, it is clear that such arguments are without merit. 

The traditional reverence for the Great Writ provides 

no support for the continuation of federal habeas corpus in its 

present character as a post-conviction remedy providing 

additional levels of review on claims that have been repeatedly 

adjudicated and rejected in state proceedings. As noted earlier, 

this use of habeas corpus would have appeared totally alien to 

the Framers, and to common law jurists generally prior to the 

middle of the twentieth century. The common law has revered 

habeas corpus as a safeguard against executive oppression, not as 

a mechanism by which one set of courts second-guesses the 

judgments of another set of courts. 

lQ/ ~ Friendly, Is Innocence Irrelevant? Collateral Attack on 
criminal Judgments, 38 U. Chi. L. Rev. 142, 154-57 (1970). 
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The same consideration is a sufficient response to the 

objection that proposed reforms would run afoul of the 

Constitution's prohibition of the suspension of habeas corpus. 

As discussed above, the statutory -habeas corpus R remedy that is 

currently available to state prisoners in the lower federal 

courts -- a quasi-appellate mechanism for reviewing state 

judgments -- is simply not the writ of habeas corpus referrea to 

in the Constitution. These two writs have fundamentally 

different functions and are directed against the actions. of 

different governments. They have nothing in common but a 

name. ll/ 

The existing system of federal habeas corpus review 

also cannot be justified as a necessary safeguard against 

injustices that would otherwise result from violations of federal 

rights by the state courts. The essential function of 

maintaining the supremacy and uniformity of federal law is 

carried out through direct review of the judgments of state 

courts and lower federal courts by the Supreme Court. state 

courts and federal courts are equally bound to uphold the 

Constitution and follow supreme Court precedent in their 

decisions, alnd every state prisoner has the right to apply for 

ll/ It is aJlso clear that no subsequent amendment to the 
Constitution requires review of state judgments by the lower 
federal courts. State prisoners have no constitutional 
right ol~ access to a federal forum. See Allen v. McCllrry, 
449 U.S" 90, 102-03 (1980); Bator, The State Courts aDd 
Federal Constitutional Litigati2D, 22 Wro. & Mary L. Rev. 
60S, 62'-28 (1981). 
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direct review by the S~preme Court following the affirmance of 

his conviction by the state co~rts. There is no adequate basis 

for believing that there is currentl,y any general insensitivity 

to claims of federal right in the state co~rts, or that broad 

habeas corp~s review by the lower federal courts -- provided in 

addition to the Supreme Court's traditional oversight through 

direct review -- has any value in protecting defendants' rights 

that outweighs its very SUbstantial costs. 1l/ 

As a practical matter, a state prisoner who properly 

presents an ftpplication for federal habeas co~pus has typically 

been tried and convicted of a se~ious offense in state court, has 

already had the conviction affirmed by a state appellate court on 

appeal, and has had an application for review denied or decided 

advE:,rsely by a state supreme court. Many habeas petitioners have 

also had additional review in state collateral proceedings. 11/ 

1l/ ~ Bator, supra note 11, at 630-34 (dt'sputing, in relation 
to habeas corpus review, alleged superiority of federal 
jUdges in sensitivity and competence under contemporary 
conditions); Friendly, supra note 10, at 165 n. 125 
(similar); O'Connor, Trends in the Relationship Between the 
Federal and state COUhtS fhom the Perspective of a state 
COUht Judge, 22 Wm. & Mary L. ReY. 801, 812-14 (1981) 
(similar); Proposals for Habeas CohPus Reform, supra note 2, 
at 149 (unlikelihood under contemporary circumstances of 
state court misapplication or resi~tance ~o Supreme Court 
precedent); ~ AlaQ Neuborne, The Myth of Parity, 90 Harv. 
L. Rev. 1105, 1119 (1977) (*We are not faced today with 
widespread state judicial refusal to enforce clear federal 
rights."). 

ld/ An extensive empirical study of habeas corpus litigation 
carried out for the Department of Justice found that most 
petitioners had been convicted of serious, violent offenses. 

(continued ••• ) 
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The incremental henefits of affording even more levels 

of mandatory review in the lower federal courts through habeas 

corpus are difficult to discern. In most habeas cases the 

federal courts agree with the conclusion of the state courts, 

though considerable time and effort at bc~h the district court 

and circuit court levels is often expended in reaching this 

result. In the relatively few cases in which relief is granted, 

it is ~ikely to reflect disagreement with the state courts on 

arguable or unsettled issues in the interpretation or application 

of federal law on which the lower federal courts may disagree 

among themselves. Ail 

The questionable value of this type of review is 

emphasized by the experience in the District of Columbia. In 

~( ••• continued) 
Over 80% had been convicted after trial, and practically the 
same proportion had had, or were having, direct appellate 
review of their cases in the state system. Moreover, about 
45% of petitioners had pursued collateral remedies in the 
state courts, including over 20% who h~d filed two or more 
previous state petitions. OVer 30% had filed one or more 
previous federal petitions. ~ P. Robinson, An Empirical 
study of federal Habeas Corpus Review of state Court 
Judgments 4(a), 7, 15, 20 (Federal Justice Research Program 
1979). Even where a petitioner has not had prior state 
court review of his claims, this does not imply that means 
for raising such claims are unavailable in the state courts, 
since prisoners frequently by-pass state remedies and file 
procedurally defective habeas corpus petitions. ~ ~ at 
13. 

l!/ ~ Friendly, ~ note 10, at 144 n. 10, 148 n. 25, 165 n. 
125: Habeas Corpus Reform: Hearing on S. 238 Before the 
Senate Comm. on the Judiciary, 99th Cong., 1st Sess. 44 
(1985): The Habeas Corpus Reform Act of 1982: Hearing on 
S. 2216 Before the Senate Comm. on the Judiciary, 97th 
Cong., 2d Sess. 42-44 (1982). 



23 

- 13 -

establishing a separate court system for the District of Columbia 

in 1970, congress barred D.C. prisoners from applying for habeas 

corpus in the federal courts, limiting them instead to a 

collateral remedy in the D.C. courts. No adverse effect on the 

quality or fairness of criminal proceedings in the District of 

Columbia has been observed to result from this restriction. 121 

When the preclusion of federal habeas corpus review in one major 

jurisdiction has caused no evident problems over a period of 

nearly twenty years, it becomes difficult to believe that 

reasonable limitations on such review would adversely affect the 

quality of justice in the substantially similar judicial systems 

of the states. 

Wbile the benefits of the current system of federal 

habeas corpus are, to say the least, nebulous, its costs are 

su~stantial and obvious. The exercise by individual federal 

trial judges of the authority to review and overturn the 

considered judgments of state supreme courts is'a perennial 

source of tension in the relationShip of the federal and state 

judiciaries. While most habeas corpus applications are wholly 

lacking in merit, they continue to impose sUbstantial burdens on 

judges and prosecutors in carrying out a review function that is 

essentially redundant in relation to state review processes. 

12/ See Proposals for Habeas Corpus Ref0tm, ~ note 2, at 
148-49; McGOWan, ~he View From an Inferior Court, 19 San 
Diego L. Rev. 65>, 667-69 (1982). The Supreme Court upheld 
the constitutionality of this reform in Swain v. pressley, 
430 U.S. 372 (1977). 
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This burden is increasing. The number of habeas corpus petitions 

filed by state prisoners in the federal district courts over the 

past ten years is as follows: l§/ 

7,033 7,123 7,031 7,790 8,059 8,532 

8,349 8,534 9,040 9,524 

Habeas corpus petitions, in common with other prisoners 

suits, are all too frequently filed as a type of recrea~ional 

activity, which provides prisoners with a cost-free means of 

striking out at the system and passing time in prison. 111 The 

implicit message of permitting endless challenges to convictions 

and sentences is that the system never really regards the 

prisoner's guilt as an established fact, and that he need never 

accept and deal with it. Judges and writers have frequently 

expressed the view that the exaggerated lack of confidence in the 

possibility of just conviction and punishment which this open-

111 

These figures are drawn from the Annual Reports of the , 
Director of the Administrative Office of the U.S. Courts. 
In addition to reporting 9,524 habeas corpus petitions by 
state prisoners, the most recent report (1~87) noted 1,808 
habeas corpus petitions and 1,664 Nmotions to vacate 
sentenceN by federal prisoners (Table C2). 

~ Habeas Corpus RefOrm: Hearing on S. 238 before the 
Senate Comm. on the Judiciary, 99th Cong., 1st Sess. 14-15 
(1985). 
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ended review system reflects is in conflict with the corrective 

and deterrent functions of the criminal justice system. l]J 

The difficulty of dealing with these cases is increased 

by the absence of ~ny definite time limit on habeas corpus 

applications, which can result in the need to reconstruct events 

after a lapse of years or decades. Data collected in an 

extensive study conducted for the Department of Justice showed 

that about 40 percent of habeas corpus petitions were filed more 

than five years after the state conviction, and nearly one-third 

were filed more than a decade after the state conviction. still 

longer delays were noted in some cases in the study, up to more 

than fifty years from the time of conviction. 12/ 

There is no need for me to inform the members of this 

committee that the problem of delay is particularly acute in 

capital cases. ~ In such cases, the continuation of 

litigation prevents the sentence from being carried out. Thirty

seven states now authorize capital punishment, and about 2,000 

l]J ~ Bator, ~ note 7, at 452; Mackey v. United states, 
401 U.S. 667, 690-91 (1971) (separate opinion of Harlan, 
J.); Friendly, supra note 10, at 146; §E9lding v. Aiken, 
460 U.S. 1093, 1096-97 (1983) (statement of Burger, C.J.). 

l2/ ~ Allen, Schachtman & Wilson, Federal Habeas Corpus and 
its Reform: An Empirical Analysis, 13 Rutgers L. J. 675, 
703-04 (1982). 

~ See,~, Address of Justice Lewis F. Powell before the 
Eleventh Circuit Conference, Savannah, Georgia, May 8-10, 
1983, at 9-14; Bureau of Justice Statistics, Capital 
Punishment, 1986 (Dept. of Justice, Sept. 1987). 
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prisoners are currently under sentence of death, but the typical 

capital case is characterized by interminable litigation and re

litigation, and fewer than a hundred executions have been carried 

out in the past twenty years. £1/ While the constitutionality of 

capital punishment under appropriate standards and procedures has 

now been settled for many years, and the popular and legislative 

judgment OVerwhelmingly supports the death penalty for the most 

serious crimes, the open-ended system of review has largely 

nullified this judgment as a practical matter. The federal 

habeas corpus jurisdiction, in particular, provides an avenue for 

obstruction and delay in these cases which the states are 

powerless to address. ~ The general problem was cogently 

described by Justice Lewis F. Powell in an address in 1983 before 

the Eleventh Circuit Conference: 

As capital cases accumulate, they add a 
new dimension to the problem of repetitive 
litigation. • • • Gregg v. Georgia decided 
that capital pUnishment is constitutional. 
Some 37 states have authorized it. Murders 
continue, many of incredible cruelty and 
barbarity, as mindless killings increase in 
much of the world. We now have more than 
1,000 convicted persons on death row, an 
intolerable situation. 

Many of these persons were convicted 
five and six years ago. Their cases of 
repetitive review move sluggishly through our 
dual system. We have found no affective way 

1lJ NAACP Legal Defense and Educational Fund, Death Row. U.S.A. 
(Nov. 1, 1987). 

~ See Proposals for Habeas corpus Reform, supra note 2, at 
145-46. 
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to assure careful and fair and yet 
expeditious and final review. 

So far this Term, we have granted and 
heard arguments in four capital cases, and 
have agreed to hear a fifth next Term, We 
have received 28 applications for stays of 
execution, about half of which have come at 
the eleventh hour • , • • 

Perhaps counsel should not be criticized 
for taking every advantage of a system that 
irrationally permits the now familiar abuse 
of process. The primary fault lies with our 
permissive system, that both congress and the 
courts tolerate • • •• [There is] need for 
legislation that would inhibit unlimited 
[habeas corpus] filings • • • , 21/ 

In the few years since Justice Powell's remarks, the 

"intolerable" figure of 1,000 prisoners awaiting execution has 

roughly doubled, and the need for remedial legislation remains 

urunet. 

III. Legislative Restrictions of Habeas Corpus 

The Snpreme court, in its current habeas corpus 

jurisprudence, has given weight to consideratiQns of finality and 

federalism that were ignored or shrugged off in the expansive 

decisions of the 1960's. A number of the Justices have been 

openly critical of excessive habeas corpus review, and recent 

decisions have effected several limitations on its scope and 

1d/ Citation in note 20 ~. 
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availability. ZA/ However, the Court's ability to make changes 

in this area is constrained by precedent and existing statutory 

p=ovisions, by the need to proceed on a piecemeal basis in 

deciding particular cases, and by the absence of unanimity among 

the Justices concerning the particular reforms that should be 

adopted. An adequate response to the current problems of abuse 

and delay will require legislative action. 

congress has in fact repeatedly expressed concerns 

about the expansion of the habeas corpus jurisdiction, and has 

endorsed corrective measures on a number of occasions. As early 

as 1884, a House Judiciary committee Report strongly criticized 

the practice that had emerged in some lower federal courts of 

entertaining challenges to state convictions under the Habeas 

Corpus Act of 1867. The Report stated that the Act had been 

adopted as a response to the unique problems of Reconstruction, 

and was not meant to empower the inferior federal courts to 

overturn the judgments of state courts. Z2J 

A!/ ~,~, Tollett v. Henderson, 411 U.S. 258 (1973): Stone 
v. Powell, 428 U.S. 465 (1976); Wainwright v. Sykes, 433 
U.S. 72 (1977); Sumner v. Nata, 449 U.S. 539 (198A); 
Barefoot v. Estelle, 463 U.S. 880 (1983); s. Rep. No. 226, 
98th Cong., 1st Sess. 5-6 & nn. 13-16 (1983) (citation to 
critical statements by Justices). 

Z2J ~ H.R. Rep. No. 730, 48th Cong., 1st Sess. (1884). The 
committee did not recommend direct action against this type 
of review because it believed that restoring the Supreme 
Court's jurisdiction to review decisions under the Habeas 
Corpus Act of 1867 might SUffice to secure a satisfactory 
construction of the Act. Congress had divested the Supreme 
Court of juriSdiction to hear appeals under the Habeas 

(continued ••• ) 
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In the course of the present century, Con', 'ess has 

adopted a number of limitations on the federal hat,leas corpus 

jurisdiction. Without attempting a complete description of 

existing legislative restrictions, the following examples may be 

of interest to the committee: 

First, under 28 U.S.C. § 2553 and Fed. R. App. P. 22, a 

state prisoner is barred from appealing the denial of habeas 

corpus by a district court unless a circuit or district judge 

certifies that there is probable cause for the appeal. This 

requirement currently serves the general purpose of avoiding the 

need for a full-dress appeal where the petitioner cannot make a 

substantial showing of a denial of a federal right. It 

originated in 1908 as a specific response to delay in capital 

cases which resulted from the pre-existing rule that state 

proceedings (including execution of a death sentence) were 

automatically stayed while habeas corpus litigation continued. 

The remarks of the floor manager in the House of Representatives 

in support of this reform have a strikingly contemporary ring: 

[T]he occasion for this legislation arises 
from the fact that • • • there is a large 
number of groundless appeals • • • in habeas 
corpus proceedings in capital cases • • • • 

Z2/( ••• continued} 
Corpus Act in 1868 to prevent the Court from interfering 
with the military governance of the defeated Confederacy. 
See generally Mayers, supra note 6, at 41 « n. 44, 51 « n. 
76. 

84-980 0 - 88 -2 
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[I]t is only necessary in the proceedings to 
suggest a frivolous or fictitious federal 
question, have the petition overruled, and 
then take an appeal • • • which delays the 
execution • • • from one to two years • • • 

And there is no power • • • to prevent 
the prosecution of these groundless appeals. 
If a man has been there once he can go right 
back, start his habeas corpus proceedings 
again, and go right over the same 
case • • •• [Attorneys] now wait, until 
about the last minute, and then • • 
prosecute [an] appeal • • • • 12/ 

Second, in the 1948 revision of the Judicial Code, 

Congress replaced the post-conviction habeas corpus remedy for 

federal prisoners with a statutory motion remedy (28 U.S.C. 

§ 2255) in the sentencing court. This reform was motivated in 

part by a desire to redress the litigative disadvantages that 

resulted to the government when federal prisoners sentenced in 

one district were permitted to mount collateral attacks on their 

convictions and sentences in other districts in which they were 

incarcerated. 41/ 

Third, in 1966, Congress enacted 28 U.S.C. § 2254(d), 

which creates a presumption of correctness for state court fact

finding in habeas corpus proceedings if certain conditions are 

2§J 42 congo R~c. 608-09 (1908). The certificate of probable 
cause requirement remains available as a constraint on 
dilatory habeas corpus appeals in capital cases, ~ 
generally Barefoot v, Estelle, 463 U.S. 880 (1983), though 
it has obviously proven inadequate by itself to prevent 
gross abuse and interminable litigation in such cases. 

Z1/ ~ Parker, Limiting the Abuse of Habeas corpus, 8 F.R.D. 
171, 175, 178 (1949); ~ ~ United states v. Hayman, 342 
U.S. 205 (1952). 
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satisfied, and provides that the petitioner has the burden of 

overcoming this presumption by Nconvincing evidence.- This went 

considerably beyond the pre-existing caselaw standards, which 

only held that a habeas court could forego an evidentiary hearing 

in certain circumstances. ZRI 

Fourth, as noted earlier, Congress in 1970 barred 

access to federal habeas corpus for prisoners in the District of 

Columbia. The practical effect of this reform is that 

convictions and sentences imposed by the D.C. courts are not 

subject to review in the lower federal courts, but such review 

remains available in relation to the substantially similar court 

systems of the states. 

In addition to the various legislative reforms that are 

currently in effect, there have been efforts in Congress on a 

number of occasions to enact more complete solutions to the 

problems of the federal habeas corpus jurisdiction, often with 

the institutional support of the federal judiciary. 

For example, a provision enacted in the 1948 revision 

of the Judicial Code -- now 28 U.S.C. § 2254(c) -- generally bars 

access to federal habeas corpus by a state prisoner Nif he has 

the right under the law of the state to raise, by any available 

~ ~ Townsend v. Sain, 372 U.S. 293 (1963) (prior standard); 
Sumner y. Mata, 449 U.S. 539 (1981) (strong interpretation 
of statutory presumption in favor of state fact-finding). 
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procedure, the question presented." The enactment of this 

provision was the cUlmination of efforts by the Judicial 

Conference in the course of the 1940's to secure the limitation 

of federal habeas corpus for state prisoners. 22/ Judge Parker, 

who played the leading role in the Conference's work on this 

legislation, explained that the provision would generally bar 

access to federal habeas corpus in any state that permitted 

repetitive recourse to its collateral remedies, and expressed the 

view that it would have the practical effect of abolishing 

federal habeas corpus as a post-conviction remedy for state 

prisoners. 1QJ Notwithstanding the unequivocal language of the 

provision and Judge Parker's observation concerning its meaning, 

the Supreme Court in Brown v. Allen, 344 U.S. 443, 447-50 (1953), 

refused to give it effect, stating that it was unwilling to 

accept so radical a change from prior habeas corpus practice 

without "a definite congressional direction." 

Shortly after Brown v. Allen, the Judicial Conference 

tried again. The legislation it proposed this time would have 

barred raising a claim on federal habeas corpus so long as there 

had been a fair and adequate opportunity to raise the claim and 

have it determined in the state courts. The legislation would 

also have barred raising in federal habeas corpus proceedings any 

121 See gene~ Parker, sUlLra note 27; Reports of the Judicial 
Conference of the United states 22-23 (1943), 22 (1944), 28 
(1945),21 (1946), 46 (April 1947), 17-18 (Sept. 1947). 

1QJ ~ Parker, ~ note 27, at 115-78. 
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claim that had actually been determined by the state courts or 

that could still be raised and determined in state proceedings. 

As a further safeguard against prolonged proceedings and dilatory 

litigation, the legislation provided that review of a denial of a 

habeas corpus application could only be obtained by applying to 

the Supreme Court for certiorari within thirty days of the 

denial. 111 

In addition to the Judicial conference, the Department 

of Justice, the Conference of (state) Chief Justices, the 

National Association of Attorneys General, and the section on 

judicial administration of the American Bar Association endorsed 

this proposal. Following hearings and committee consideration, 

the House of Representatives passed this legislation on Jan. 19, 

1956, and passed it a second time on March 18, 1958. ~ 

In the course of congress's consideration of this 

proposal, its proponents pointed out that the use of habeas 

corpus as a writ of review was a recent development that was 

unrelated to the historical function of the habeas corpus remedy. 

It was argued that the reforms would generally correct the 

increased caseload burdens, indefinite prolongation of 

111 See Habeas corpus: Hearings on H.R. 5649 Before Subcomm. 
No.3 of the House Comm. on the Judiciary, 84th cong., 1st 
Sess. 1 (1955) [hereafter cited as wHearings R ]. 

21V ~ ~1 H.R. Rep. No. 1200, 84th Cong., 1st Sess. (1955); 
102 Congo Rec. 935-40; 104 Congo Rec. 4668, 4671-75. 
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litigation, and conflict between the state and federal 

judiciaries that had resulted from the recent expapsions of 

federal habeas corpus. It was also noted that the proposed 

reforms were responsive to the particular problem of delay in 

capital cases: 

Another evil to which the [Judicial 
Conference) committee addressed itself was 
the delay in executing state court sentences 
in capital cases as the result of appeals in 
habeas corpus proceedings • • •• tA] man 
could be convicted of a capital offense in a 
state court and be sentenced to death and his 
execution stayed while he exhausts state 
court remedies, then after having his 
conviction affirmed by the highest court in 
the state he can seek to have the lower 
Federal court review the action of the state 
courts. If the lower Federal court denies 
the relief sought, he can then make art 
application to the united states court of 
Appeals. If the United states Court of 
Appeals affirms the action of the lower 
Federal court • • • and if certiorari is 
denied by the Supreme court he can then go to 
another Federal court and ask for a writ of 
habeas corpus and go through the same 
procedure. There are cases where execution 
has been delayed for years and years by that 
practice. 11/ 

A final example of a far-reaching reform proposal that 

made substantial progress in congress was the habeas corpus 

provision of title II of the proposed omnibus crime Control and 

Safe Streets Act of 1968. Title II of that legislation was 

formulated as a general response to innovative jUdicial decisions 

of the 1960's which were thought to pose unwarranted impediments 

~ Hearings, ~ note 31, at 6-7; ~ also ~ at 9-10. 
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to effective law enforcement. It included a provision that would 

have limited federal review of state judgments to direct review 

in the Supreme court, thereby abolishing federal habeas corpus as 

a post-conviction remedy for state prisoners. ~. 

The Senate Judiciary Committee's Report on the 

legislation stated that the proposal relating to habeas corpus 

would correct the problems of delay and abuse resulting from 

recent Supreme CoUrt decisions that had transformed habeas corpus 

into a quasi-appellate mechanism. In supporting the 

constitutionality of the reform, the Report noted that the 

constitutional writ of habeas corpus was only a means of 

eliciting a statement of the grounds for detention and could not 

be used to challenge a conviction by a court with jurisdiction; 

that the Constitution's preservation of the habeas corpus right 

only operates against the federal government and not the states; 

and that the Habeas Corpus Act of 1867 was only enacted as a 

means of enforcing the abolition of slavery. ~ 

The Judiciary Committee sent this proposal to the 

Senate floor. However, it was Ultimately deleted as part of a 

1!/ See 114 Congo Rec. 14182 (1968). 

~ ~ 1968 U.S. Code congo & Admin. News 2150-53. 
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broader compromise relating to the formulation of title II of the 

Omnibus crime control and Safe streets Act. 2§/ 

IV. fgnging Reform Legislation 

Up to thi~ point I have been discussing the historical 

expansion of the federal habeas corpus jurisdiction and past 

efforts by congress to curb its excesses. The final portion Of 

my testimony will focus on the most promising vehicle for dealing 

with its contemporary probl~ms. 

The President has recently transmitted to Congress the 

proposed criminal Justice Reform Act (H.R. 3777 and S. 1970). In 

brief, the main provisions of the proposed Act are as follows; 

Title I of the legislation would provide for the 

admission in federal judicial proceedings of evidence obtained 

under circumstances justifying an objectively reasonable belief 

that the search or seizure by which it was obtained was in 

conformity with the Fourth Amendment. very similar exclusionary 

rule reform legislation was passed by the Senate as S. 1764 in 

the 98th Congress and by the Housa of Representatives as section 

673 of H.R. 5484 in the 99th Congress. J1/ 

1§/ ~ generally Office of Legal Policy, Report on the Law of 
Pre-Trial Interrogation 62-63 (Feb. 12, 1986). 

J1/ See generally S. Rep. No. 350, 98th Cong., 2d SeSs. (1984) 
(Senate Judiciary committee Report on S. 1764). 
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Title II would effect a variety of reforms in federal 

habeas corpus for state prisoners and the corresponding 

collateral remedy for federal prisoners. Very similar habeas 

corpus reform legislation was passed by the Senate as S. 1763 in 

the 98th Congress by a vote of 67 to 9. Substantially the same 

proposals have also been introduced with broad sponsorship in 

various bills in the House of Representatives (e.g., H.R. 5594 of 

the 98th Congress). 2H/ 

Title III of the bill would restbre an enforceable 

federal death penalty for the most egregious federal crimes of 

murder, treason, and espionage. Very similar death penalty 

legislation was passed by the Senate as S. 1765 in the 98th 

congress. In the 99th Congress, the House of Representatives 

passed as part of H.R. 5484 legislation authorizing capital 

punishment under similar standards and procedures for killings in 

the course of a continuing drug enterprise offense. 1i/ 

~ See generally S. Rep. No. 226, 98th Cong., 1st Sess. (1983) 
(senate Judiciary committee Report on S. 1763). Habeas 
Corpus Reform: Hearing on S. 238 Before the Senate Comm. on 
the Judiciary, 99th cong., 1st Sess. 14-59 (1985) (most 
recent testimony Of Department of Justice in support of 
habeas corpus reform legislation). 

~ See generally s. Rep. No. 251, 98th cong., 1st Sess. (1983). 
S. Rep. No. 282, 99th Cong., 2d Sess. (1986) (Senate 
Judiciary Committee Reports on capital punishment 
proposals) • 
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The habeas corpus reform proposals of title II of the 

proposed Criminal Justice Reform Act are obviously most germane 

to the subject of bhis hearing. These proposals have the Sup~ort 

of the Conference of (state) Chief Justices, the National 

Association of Attorneys General, the National District Attorneys 

Asso~iation, and the National Governors Association. ~~ As 

noted above, they have already been passed by the Senate. 

Title II comprises a moderate and balanced set of 

proposed reforms in habeas corpus standards and procedures. It 

does not go as far as the legislation that was twice passed by 

the House of Representatives in the 1950's or the legislation 

approved by the Senate Judiciary Committee in 1968 -- which would 

have virtually abolished federal habeas corpus for state 

prisoners -- but it does provide effective responses to the 

clearest problems of the current system. While it would not 

foreclose all possibilities of abuse and delay in capital 

punishment litigation, it would bring about basic improvements in 

that context, as well as in non-capital cases. The specific 

reforms proposed in title II are as follows: 

JQ/ ~ Comprehensive crime Control Act of 1983: Hearings on 
S. 829 Before the Subcomm. on criminal Law of the Senate 
Corom. on the JUdiciary, 98th Cong., 1st Sess. 226-27, 
235-36, 287-88, 309-11, 1111-12 (1983). The formal 
resolution of the National Gov~:nors Association, is. at 
235-36, related to an earlier but generally similar set of 
reform proposals. 

~------------------------------------------------
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First, there is currently no time limit on habeas 

corpus applications. This reflects a failure of the procedures 

associated with federal habeas corpus t9 keep pace with its 

expanding scope. By way of comparison, other remedies for 

reviewing or re-op~ning judgments in the federal courts are 

subject to definite time limitations. Federal defendants, for 

example, generally must decide whether to appeal within ten days 

(Fed. R. App. P. 4(b»; state convicts seeking direct review of 

their convictions in the supreme Court generally must apply 

within 60 days (Sup. ct. R. 20); and even a federal prisoner who 

claims to have new evidence of his innocence discovered after 

trial is subject to a two-year time limit under Fed. R. Crim. 

P. 33. 

The specific corrective proposed in title II is a one

year limitation period for habeas corpus applications, normally 

running from eXhaustion of state remedies. All state remedies 

would be exhausted with respect to a claim, and the time limit 

would begin to run, if the claim had once been taken up to the 

All The legislation provides for deferral of the start of the 
time limitation period in certain extraordinary situations 
involving claims which could not have been discovered at an 
earlier point through the exercise of reasonable diligence, 
retroactively applicable new rights which are subsequently 
recognized by the Supreme Court, or unlawful state 
interference with filing. However, these qualifications are 
narrowly and specifically defined in the legislation and the 
related legislative materials, and would not undermine the 
value of the time rule as a safeguard against unjustifiable 
delay. ~ generally S. Rep. No. 226, 98th Cong., 1st 
Sess. 8-10, 16-18 (1983). 
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highest court of the state on review. State remedies would also 

be exhausted with respect to a claim in the relevant sense if the 

direct review process were completed and state law barred raising 

such a claim in state collateral proceedings, or if the time 

provided by state law for raising such a claim in state 

collateral proceedings had expired.!2J This would provide state 

convicts with a reasonable period within which to seek federal 

habeas corpus review, but would provide protection against the 

delays of years or decades beyond the normal conclusion of state 

proceedings that now frequently oocur in habeas corpus 

litigation. 

A time limitation is obviously of particular importance 

in capital cases. The incentives of the current system favor 

dilatory tactics by capital punishment litigants in habeas 

corpus proceedings. There is generally no particular 

disadvantage in filing a petition later rather than earlier, and 

delaying until the last moment makes it more likely that the 

continuation of litigation will prevent an execution from being 

±41 ~ ~ at 17, 20. Since state rules generally bar ra1s1ng 
on collateral attack claims that were raised or that gould 
have been raised on direct review, the time limitation 
period would begin to run with respect to most types of 
claims -- i.e., those not allowed on collateral attack -
when direct review of the case was completed or the time for 
seeking direct review expired. If a state replaced the 
traditional bifurcated system of direct review and 
collateral attack with a unitary review system, the 
completion of unitary review or the expiration of the time 
for seeking such review would similarly start the running of 
the time limitation periOd. See ~ at 17 n. 63. 
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carried out. In contrast, the proposed time rule would provide 

capital litigants with an incentive to seek federal habeas corpus 

review promptly, and to present all available claim3 in initial 

habeas corpus applications. A1J A failure to do so would risk 

having delayea or omitted claims dismissed as time-barred if 

presented at a later point. 

The second major reform proposed in the legislation is 

a general narrowing and simplification of the standard of review 

in federal habeas corpus proceedings. Under the current system, 

state court fact-finding is presumed to be correct if a nUmber of 

poorly-defined conditions set out in 28 U.S.C. § 22S4(d) are 

satisfied, but the federal habeas court is required to make an 

independent determination of questions of law and to apply the 

law independently to the facts. This can result in the 

overturning of a state judgment -- following the passage of years 

and affirmance by the appellate courts of the states -- on 

grounds which" the habeas court recognizes as close or unsettled 

questions on which courts may reasonably differ, and on which the 

lower federal courts themselves may disagree. The legislation 

would substitute a relatively simple and uniform standard under 

which the federal habeas court would generally defer to the state 

determination of a claim if it was reasonable in its resolution 

A1J Once a claim has been presented in a federal petition and 
rejected on the merits, it may be dismissed if it is 
presented again in a subsequent petition. ~ Habeas corpus 
Rule 9(b). 
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of legal and factual issues and was arrived at by procedures 

consistent with due process. ~ 

Like the other reforms of the legislation, this change 

in the standard of review would reduce the dilatory potential of 

habeas corpus litigation in capital cases, as well as curbing 

excessive review in non-capital habeas cases. A capital sentence 

predicated on a clear violation of the defendant's federal rights 

would remain subject to correction on habeas corpus. But the 

invalidation of a capital sentence would no longer be required or 

permitted simply because the state courts reasonably resolved a 

close or unsettled question in a manner different from a lower 

federal court in the same geographic area. 

A third refo~, in the legislation is a codification of 

the caselaw standards governing the consideration in federal 

habeas corpus proceedings of claims that were not properly raised 

before the state courts (the standard for excusing bprocedural 

defaults~). This would bring greater definiteness and clarity to 

the law in this area and would help ensure that lower courts 

consistently resolve this issue in conformity with the properly 

restrictive standards that have been articulated by the Supreme 

Court. .i.2.I 

~ See generallv S; Rep. No. 226, 98th cong., 1st Sess. 6-7, 
22-28 (1983). 

!2J See geDe~ ~ at 7-8, 12-16; Murray v. Carriek, 106 S. 
ct. 2639, 2644-50 (1986). 
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A fourth reform is providing that a federal habeas 

court can deny a petition on the merits, even if state remedies 

have not been exhausted. In capital cases, as in other cases, 

this would enable district judges to deny frivolous claims 

promptly, without the delay and waste of resources involved in 

sending the petitioner back to state court to pursue state 

remedies. ill 

A fifth reform proposed in the legislation would vest 

the authority to issue certificates of probable cause for appeal 

in habeas corpus proceedings exclusively in the judges of the 

courts of appeals. This would correct inefficient and wasteful 

features of current procedure under which a petitioner is given 

repetitive opportunities to attempt to persuade first a district 

judge and then a circuit judge to authorize an appeal, and under 

which a court of appeals is required to hear an appeal on a 

district judge's certification, though it believes that the 

certificate was improvidently granted. ~ 

Finally, title It of the Criminal Justice Reform Act 

would institute comparable reforms relating to time limitation, 

excuse of procedural defaults, and certification of probable 

ill See generally S. Rep. No. 226, 98th cong., 1st Sess. 10, 
21-22 (1983). 

~ See generally ~ at 10, 18-19. 
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cause for appeal in relation to the collateral remedy for federal 

prisoners under 28 U.S.C, § 2255. Collateral litigation by 

federal prisoners, like habeas corpus litigation by state 

prisoners, frequently involves frivolous and repetitive 

applications; the enactment of these reforms in the § 2255 remedy 

would be of comparable value in limiting this abuse. ~ In 

conjunction with the proposed restoration of an enforceable 

federal death penalty by title III of the criminal Justice Reform 

Act, it would also guard against efforts to obstruct the 

execution of federal death sentences through dilatory § 2255 

litigation. 

CONCLUSION 

In closing, I hope that my remarks today have been of 

use to the committee in its consideration of this important 

national problem. It is intolerable that the cumbersomeness and 

redundancy of the process of review have largely thwarted the 

constitutionally valid judgments of most state legislatures to 

impose capital punishment for the.most atrocious crimes. 

Needless to say, no one would countenance a wrush to 

judgmentN in capital cases, or in criminal cases generally. But 

there is a fundamental difference between reasonable review 

processes which ensure that a sentence is justly imposed, and 

~ See generally ~ at 19, 30-31. 
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irrationally excessive processes Which ensure that it will never 

be carried out. 

The constitution only requires that a defendant be 

given a fair trial. A convicted defendant does not have a 

constitutional right to appellate review, but we believe, of 

course, than an appeal should be allowed as a matter of fairness, 

and the states regularly provide the right to appeal under their 

procedures. Beyond the initial state app~al, the defendant will 

at least have the right to seek discretionary review by the 

highest court of the state, and review by the state supreme court 

may be mandatory in capital cases. 

Beyond the whole process of direct review, state 

collateral remedies are available for claims which could not be 

raised on direct review, and these remedies are regularly 

resorted to in capital cases. In cases where innocence can be 

proven, and in capital cases generally, the state executive 

clemency process provides an important, ultimate safeguard 

against i~justice. Finally, beyond all state remedies, a 

defendant can seek direct review by the Supreme Court at the 

conclusion of any trip up to the highest state court on review. 

Review in the lower federal courts by habeas corpus 

comes on top of this abundant -- and in capital cases, super

abundant -- panoply of remedies and review mechanisms. If it 
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were rarely utilized or insignificant in its effects, the 

provision of a possibly superfluous additional review mechanism 

would be a lesser concern. In reality, however, it fundamentally 

distorts the criminal justice system by precluding any definite 

end to the litigation of a criminal case while the defendant 

remains in custody, and by multiplying the potential avenues of 

obstruction in capital punishment litigation. 

These problems will continue only if we permit them to. 

Congress is free to decide whether or not the judgments of the 

state courts should be reviewed by the lower federal courts, and 

if so, subject to what conditions and limitations. In the past, 

Congress has been willing to limit federal habeas corpus review 

when it ceased to further the interests of justice and became in 

itself an impediment to justice. Congress should be willing to 

do so today in response to the extreme problems of abuse and 

delay that now characterize federal habeas corpus litigation, and 

the virtually incredible effects of this abuse in capital cases. 

The most practical and readily achievable response to 

these problems would be enactment of the proposed criminal 

Justice Reform Act, and particularly the habeas corpus reforms 

proposed in title II of that legislation. In the words of 

Attorney General William French Smith, these reforms would Wgo 

far to~ard correcting the major deficiencies of the present 

system of federal habeas corpus in terms of federalism, proper 
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regard for the stature of the state courts, and the needs of 

criminal justice. N ~ 

~ Proposals for Habeas corpus Reform, ~ note 2, at 153. 
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Mr. GRANT. Thank you, Mr. Cassell. You say it is a slow and in
effective system. Where do you think the fault lies? Whose fault is 
that? 

Mr. CASSELL. Congressman Grant, I think as a historical matter, 
one could point the finger at the Warren Court which in the 1960's 
issued an expansive series of decisions that expanded Federal 
habeas corpus far beyond what Congress originally intended to 
cover and far beyond what the Habeas Corpus Act required. More 
recently, however, I think it would be fair to say that Congress 
bears at least part of the blame because this problem is susceptible 
to a legislative remedy. The abuse of habeas corpus could be cor
rected by congressional legislation. 

I suppose the Executive must also bear part of the responsibility 
since we are a partner with Congress in the legislative process. 

Mr. GRANT. Now the administration has a bill pending before the 
Congress now. Given the present makeup of both the House and 
the Senate Judiciary Committees, the chances of any movement on 
that bill may not be classified as anything other than remote. If we 
were to approach this particular issue, because that is a broader 
bill, if we were to approach this particular issue, where would you 
suggest that we try to limit the scope of our legislative initiative? 

Mr. CASSELL. Congressman Grant, we are quite optimistic about 
the prospect of moving the habeas corpus portion of that bill. As I 
noted in my testimony, a similar bill was passed by the Senate by a 
vote of 67 to 9 in 1984 and still has broad support in the House. If I 
were to identify the several features of the bill that are the most 
important, they would be the provision in the bill providing for def
erence to State court findings when there has been a fair and rea
sonable resolution of the legal claim. Second, the I-year statute of 
limitations that the bill provides is particularly important. It would 
provide some cutoff and would prevent interminable litigation that 
seems to be far too often a feature of capital cases in particular 
and criminal cases in general. 

Mr. GRAN'f. On the other front, some would say that the Federal 
courts have begun to limit themselves in hearing habeas petitions, 
is that your opinion, and is that also the opinion of the administra
tion? 

Mr. CASSELL. Congressman Grant, the Administration is heart
ened by a number of decisions that we have obtained in the Su
preme Court, the Federal Courts of Appeal, and elsewhere that 
have limited the scope of Federal habeas corpus; however, in view 
of the Warren Court decisions, the ability of Federal courts to fur
ther limit the abuse of Federal habeas corpus is extremely restrict
ed. The only way to achieve far-reaching reform is for Congress to 
pass legislation that would provide some sort of definite time limits 
on habeas corpus and would provide for greater deference to State 
court legal conclusions and factual determinations. 

Mr. GRANT. You said it passed the Senate, why did it not pass 
the House? 

Mr. CASSELL. I am not certain as to why it did not get out of 
Committee, Your Honor-excuse me, Congressman Grant-I am 
used to appearing in court, not before a congressional body. 

Mr. HASTERT. He will accept that. 
Mr. GRANT. I do not get that very often. [Laughter.] 
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Mr. CASSELL. I am not familiar as to the precise legislative rea-
sons that it did not get out of committee. 

Mr. GRANT. Mr. McCandless. 
Mr. MCCANDLESS. Thank you, Mr. Chairman. 
Mr. Cassell, in California, the citizens of that State have spoken 

twice, once in 1972 and once in 1978 rather dramatically about the 
death Renalty and its implementation. the first statewide constitu
tional Issue on the ballot in 1968 by 32 favored; in 1978, it was 71 
to 29. I bring this point forward because we are here, I believe, not 
as a panel to discuss the death penalty per se, but to discuss the 
legislative processes necessary to implement what the people have 
spoken that they want carried out, though it seems to be dragging 
along needlessly. 

Your observation was wholly to the judicial system and how it is 
functioning and could function relative to the speed up process. 
Now we have talked about legislative remedies necessary, and in 
discussing this with some of my colleagues at the State level, they 
come back to State courts and some of the attitudes of the judges 
who are concerned about possible overturn of the circuit court in 
their decision and, as such, a1'e super or overcautious about moving 
in a positive direction to remedy this. 

What has been your experience relative to this as far as the 
State courts and the implementation of these laws by the judges to 
speed up the process? 

Mr. CASSELL. Congressman McCandless, there is no question that 
there has been some effort on the part of both State courts and 
Federal courts in recent years to speed up this process. However, as 
I indicated earlier, the ability of the courts to do this in the ab
sence of legislative reform is extremely limited. Also, we are in c' 
situation here where the State courts often act very carefully; in 
fact, it seems to me that they have acted very carefully in virtually 
every capital case. There are in existence in every State provisions 
for exacting review of capital cases in the State court system, and 
this is another measure of the extreme care with which State 
courts already go to to protect the rights of criminal defendants in 
these capital cases. To add on top of that a Federal review process, 
it seems to me, is adding an extra layer which may not be neces
sary. 

If this committee concludes that such an extra layer is necessary, 
it should certainly be limited to extreme cases or cases in which 
the challenge is brought promptly within 1 year after the conclu
sion of those State decisions and should be limited to those in
stances where State court has been out of line, not in situations 
where there is an arguable or debatable interpretation of constitu
tionallaw. Far too often, we see Federal habeas corpus used in de
batable or arguable situations rather than to protect the clear 
rights of criminal defendants. 

Mr. MCCANDLESS. This 1-year time limit, is that after the appeal 
process has been completed at the State level? 

Mr. CASSELL. That is correct, Congressman McCandless, it is after 
the completion of the State court proceedings, after they become 
final. 

Mr. MCCANDLESS. I believe it was Chief Justice Rehnquist who 
used the analogy "a needle in a haystack" where if one were to 
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proceed on this basis and a hard-and-fast rule of 1 year or what
ever the timeframe might be, that it would preclude that "needle 
in the haystack" which might surface from being subject to the 
habeas corpus system, what are your thoughts on that? 

Mr. CASSELL. Chief Justice Rehnquist has used another interest
ing analogy in this area. He has compared some of the excessive 
review processes that we have in the Federal system to the "in
stant replay" system which is a feature of the National Football 
League these days. It has gotten to this point now where we not 
only have in our courts an instant replay but a replay of the 
replay, and then a replay of the replay of the replay. Now, at some 
level, you have to decide that enough review is enough. The propos
al that we have come forward with here establishes a I-year limit 
and provides for appropriate deference to State court findings. It 
provides essentially one level of replay, not the multiple levels of 
replay that seem to have prevailed in the system quite often these 
days. 

Mr. MCCANDLESS. Thank you. Thank you, Mr_ Chairman. 
Mr. GRANT. Chairman English. 
Mr. ENGLISH. Thank you very much Mr. Chairman. I appreciate 

it. 
Mr. Cassell, the administration was in support of that legislation 

the 1981 legislation, the Habeas Corpus Procedures Amendment 
Act, is that correct? 

Mr. CASSELL. I believe that is correct, Mr. Chairman. 
Mr. ENGLISH. What is the difference between that and the Crimi

nal Justice Reform Act that is the present legislative proposal? 
Mr. CASSELL. I am not certain as to all the details. I could per

haps provide some additional material on that point for you. 
Mr. ENGLISH. I believe the 1981 legislation called for a 3-year 

statute of limitations as opposed to the 1 year that is contained in 
this year's proposal, is that not correct, sir? 

Mr. CASSELL. That sounds like it might well be correct. 
Mr. ENGLISH. Why the difference? What has changed the admin

istration's mind between 1981 and today, from 3 years to 1 year? 
Mr. CASSELL. I think over the last several years we have wit

nessed increasing problems of delay in capital cases in particular. 
Mr. ENGLISH. Yes, but we had that delay back in 1981 if I re

member correctly. You have pointed out yourself that it was the 
Warren. Court that you felt brought this on. The Warren Court 
seems to be a long time ago. Certainly any impact that that Court 
would have had would have existed in 1981 just as well as it does 
today, and so I do not understand why if the administration felt 3 
years was proper in 1981 why they would switch to 1 year today? 

Mr. CASSELL. Mr. Chairman, I believe there may be two reasons. 
First, as I mentioned earlier, there is always a process of legislative 
compromise, of putting particular provisions in a bill which might 
in some sense be more restrictive than other proposals we would 
ideally like to see adopted in any particular yeal". We often put to
gether a package which would have the most broad based support 
and, therefore, the 3-year limitation in that bill might have been a 
part of the legislative strategy in that particular year. Such consid
erations would not necessarily apply in this year. 
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Mr. ENGLISH. So the administration now feels that 1 year is more 
acceptable than 3 years? 

Mr. CASSELL. Yes, Mr. Chairman, we are pushing for a I-year 
limit. 

Mr. ENGLISH. h would appear to r::e, and maybe I am wrong, 
that the 3 years would reach more people, be more acceptable to 
people than the 1 year, would it not, would you not agree with 
that? 

Mr. CASSELL. Certainly, Mr. Chairman. The other point that I 
would like to make is that in the years since 1981, the particular 
problem of delay in capital cases has become more noticeable and 
more acute. In 1981, the States were still experimenting with the 
fallout from the Supreme Court's decision in Gregg v. Georgia and 
was not certain how the capital punishment litigation would pro
ceed. In the years since 1981, it has become evident that there is a 
dramatic problem with delay in capital cases, that habeas corpus is 
used as a vehicle for delaying 1, 2, 3 years or even longer, the im
plementation of capital sentences. And because of that clear prob
lem of delay that has arisen since 1981, it is the current judgment 
of the administration and the Department of Justice that a I-year 
limitation is necessary. 

Mr. ENGLISH. During the hearings in 1981, the Assistant Attor
ney General, Jonathan Rose, testified before Congress that lan
guage should be added to the 1981 legislation that the court be 
given discretion to consider a petition after the time limit expired 
to avoid injustice in unforeseen circumstances. Is that provision in 
the proposal by the administration? 

Mr. CASSELL. No; it is not in the current proposal. 
Mr. ENGLISH. Mr. Rose certainly, as the Assistant Attorney Gen

eral at that time, was representing the administration. Are you 
saying that Mr. Rose was wrong and that that provision should not 
be in there? 

Mr. CASSELL. Again, Mr. Chairman, we are presenting a legisla
tive package we believp responds in the best possible fashion to the 
problems of delay and abuse that we have recognized in the years 
since 1981. I would point out that while we have not proposed the 
exact language that Mr. Rose discussed in that particular state
ment, we have included a number of exceptions designed to achieve 
fairnees. 

Mr. ENGLISH. Would you explain those, please? 
Mr. CASSELL. Certainly. The first is that we have an exception to 

the 1-year limitation in the event that a defendant was prevented 
from filing by State action in violation of Federal law. In other 
words, if the State officials unlawfully thwarted the filing of a 
habeas corpus action or something similar to that, there would be 
an exception. 

Second, when there is a newly recognized constitutional right, 
which we have narrowly defined according to current case law, in 
those circumstances, we would provide an exception to the I-year 
statute of limitations. 

Third, when the factual predicate for a particular claim could 
not have been discovered through the exercise of reasonable dili
gence, again, there is an exception to the I-year statute of limita
tions which we propose. Now those specific exceptions, I suggest, 
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e~~sentially accomplish the goals that Assistant Attorney General 
Rose had in mind in 1981. 

Mr. E~GLISH. So the administration feels that there is no possi~ 
bility that something unforeseen in the future could come up and 
in any way provide for a situation in which additional exception 
should be granted. Is that what the administration is saying? 

Mr. CASSELL. Mr. Chairman, we have listed all of the exceptions 
which we feel are necessary at this time. 

Mr. E~GLISH. That did not answer my question. 
Mr. CASSELL. We have covered every exception which we feel is 

necessary. 
Mr. E~GLISH. There is no other exception that could possibly 

arise, unforeseen exception tha t could possibly arise that would 
ever in the administration's point of view provide justification for 
another exception? 

Mr. CASSELL. I would point out that the exceptions that we have 
recognized in the habeas corpus jurisdiction are in addition to ex
ceptions which are available through other devices. For instance, 
executive clemency is available in capital cases in the event there 
should be some extraordinary circumstance. 

Mr. E~GLISH. That is an extremely rare fact though, is it not? 
Mr. CASSELL. That is right, but the circumstances that you are 

positing are also extremely rare. 
Mr. E~GLISH. Well, I guess the point I am trying to dig at a little 

bit here, and I think. it is something that is worth looking at, that I 
have difficulty understanding; here you have the Reagan adminis
tration in 1981 that in effect feels that, according to the Assistant 
Attorney General Jonathan Rose, that there should be a provision 
in effect providing a safety valve. 

I think it is a little bit difficult, would you not agree, to say, you 
know, we know we have covered everything, everything that could 
possibly arise in the futUre. We do not know what the future is 
going to hold. We do not know what kind of circumstance is going 
to arise. We do not know what the next situation is and so it makes 
it a little bit difficult to cover that legislatively. 

But you are coming back today and saying no, that is not true. 
We know these are the only instances that will ever arise in which 
this would be justified, these exceptions would be justified. Is not 
that correct, is not that what you are doing? 

Mr. CASSELL. That is the purpose of the bill. 
Mr. E~GLISH. And I guess that is what I am trying to get at a 

little bit, I am trying to determine what it is that has happened 
since 1981 to change the Reagan administration's and the Justice 
Department's position that, you know, there might be something 
out there we have not thought of. It just might happen. And you 
are coming down so certain on the thing. Can you tell me what has 
happened to convince the Justice Department that in fact we know 
of every unforeseen circumstance that will ever happen and we 
have taken care of it in this legislation? 

Mr. CASSELL. Again, Mr. Chairman, I would point out in the 
event some sort of unusual circumstance such as you are concerned 
about should arise, there are devices outside of habeas corpus 
which would provide a remedy. For instance, the executive clemen-
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cy procedure in State proceedings is available to cover such ex
traordinary circumstances. At the judicial--

Mr. ENGLISH. Well, now, let me interrupt you there, let me say 
here, Mr. Cassell, you know, I am not a lawyer. I am no constitu
tional expert. I try to use a little common sense on some of this 
stuff, you know, and I have found that that does not fit with the 
law always-the two do not always go hand in glove, do they? 

Mr. CASSELL. That is exactly right, Mr. Chairman. 
Mr. ENGLISH. You will excuse me if I go through and try to look 

at it a little from the commonsense side of things as opposed to the 
legal side, but, you know, the thing about it is I recognize if I were 
a Governor, there may be a circumstance that would arise and 
which is not covered by the particular legislation you are talking 
about that I may feel justified. But I am not going to pardon this 
guy, I am not going to turn him loose, that is not what I want to do 
and so my options are very limited if I am a chief executive, are 
they not? You are talking about granting clemency, you are talking 
about granting pardon. You know, what happens if you do not 
want to pardon the guy, you do not feel like you should grant him 
clemency, what else do you have open to you? 

Mr. CASSELL. Well, in addition to these executive remedies, there 
are also collateral judicial remedies available. Remedies of this sort 
exist in all the States under one name or another-for example, it 
might be called a "writ of coram nobis" -and they are available to 
provide relief in exceptional and extraordinary circumstances. 

Mr. ENGLISH. Now what is that for all of us nonlawyers? 
Mr. CASSELL. The writ of coram nobis is a device whereby one 

can challenge a conviction and it was the sort of device that is 
being used, for instance, to challenge the Japanese internment 
cases. It was the device that took that case to the Supreme Court 
as I understand it. 

Devices of this sort are available in all the States outside the 
avenue of Federal habeas corpus to provide relief in certain ex
traordinary circumstances. 

Mr. ENGLISH. I am going to be interested in talking to the judge 
here a little later on and we will find out what he thinks about 
that device, but it just struck me as kind of puzzling that the ad
ministration felt one way back in 1981 on this kind of misuse and 
now they feel so certain now. This is not one of those little political 
documents that is sent up to Capitol Hill every now and then 
saying, you knovr, we are not really trying to reach out and pass 
legislation, broad based legislation, this is just instead a statement 
that we are making. 

Mr. CASSELL. Absolutely not, Mr. Chairman, and if I could just 
point out that 67 Senators voted for this bill in 1984 and that our 
bill has broad sponsorship within the House of Representatives. I 
would suggest that that is more than enough evidence to rebut any 
suggestion that this proposal is a political document. To the con
trary, our bill is very serious legislative reform that we would like 
to see enacted as soon as possible. 

Mr. ENGLISH. How does that support compare with the support 
you had in 1981 where they had the Corporate Procedures Amend
ments Act? 

Mr. CASSELL. I am not certain as to the exact level of support. 
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Mr. ENGLISH. Well, as I saj? 1 think something needs to be done 
on it and I would agree to . ,..tt, but I like to think though that 
whenever these pieces of leblslation, these proposals are put togeth
er and come up to Cavitol Hill that they are kind of well thought 
out and this is one that kind of puzzled me. It seemed like Mr. 
Rose, you know, was providing for unforeseen circumstances, 
nobody knows what is going to happen, but now the Justice Depart
ment does not feel like there is ever going to be anything unfore
seen and that troubled me a little. 

Mr. CASSELL. Again, Mr. Chairman, we spelled out the three cir
cumstances, which I suggest would cover many of the instances 
that you are hypothesizing. 

Mr. ENGLISH. Well, let us look at unforeseen. To me, I cannot 
predict what the future is going to be. I wake up every morning 
and you never know what is going to happen during that day, it is 
unforeseen. And it troubles me a little when people say we are 
going to write it into law because we know what is going to happen 
from now on, never going to be anything to come up that we do not 
know about and that troubles me just a little bit. 

Mr. c'ASSELL. Again, our bill recognizes exceptions for newly rec
ognized constitutional rights and that would cover unforeseen legal 
changes. 

Mr. ENGLISH. Yes. 
Mr. CASSELL. It also covers situations where the factual predicate 

for a claim could not have reasonably been determined at the time 
of the I-year expiration of the l-year limitation, which covers factu
al changes. So our bill covers the universe of both legal and factual 
unforeseen circumstances. 

Mr. ENGLISH. All of us nonlawyers, you know, we get a little 
troubled when you get into all of that kind of, "it depends on this, 
depends on that" kind of stuff. I like it clear cut. That is the way I 
like the law, I like it in black and white. Maybe that is unreason
able. 

Mr. CASSELL. If the chairman is suggesting that the language is 
unclear or is not black and white, we would be happy to--

Mr. ENGLISH. No, I would just kind of like to go through a little 
bit, and I may want to do this with the fellow that dreamed this 
up, how solid he is on his thinking or whether he just kind of 
threw it in there and said these are all the exceptions I can think 
about and so we will just kind of pitch them in the law and not 
worry about it from there on. Thank you, Mr. Chairman. 

Mr. GRANT. Thank you. 
Mr. Hastert. 
Mr. HASTERT. Thank you, Mr. Chairman. I am not a practitioner 

of the law either and I gness I share the frustration with many of 
my constituents. First of all, it is awful hard to convict sometimes 
those people who you think are guilty and sometimes there is that 
doubt in jury trials and there is the exclusionary rule that people 
have to deal with. Finally, you have convicted somebody of a hei
nous crime and he sits behind bars for 10 years or 15 years. And 
then, I think I can understand what happens, if you look at this 
from the historical perspective, you have the Warren Court that 
you brought out in the fifties and sixties and the Doctrine of Cruel 
and Unusual Punishment and all of a sudden, we did not have any 
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more capital punishment in this country. As a matter of fact, in 
the State of Illinois, we have not had anybody executed in the 
State of Illinois since the very early sixties; but, you know, in the 
early seventies, things turned around and things changed and 
States have changed their constitutions and all of a sudden there 
was certainly the public sentiment I think on a national basis that 
indeed something needs to be done. 

What I have seen is, basically, an undermining of public confi
dence, because you have convicted people and those sentences are 
not carried out, an undermining of public confidence in basically 
the judicial system, the law, and we are all tied in together wheth
er we are legislators or practitioners of the law or the courts them
selves in that condemnation. 

The frustration that I see and I think what we want to lay open 
and get to the point is where do State courts and Federal courts 
come into conflict and, you know, obviously some States have been 
able to work it out. As a matter of fact, right here in Florida, you 
have had executions and as I said, in the State of Illinois, there 
have not been any carried out in the Si;ate of Illinois since the very 
early sixties, since this whole thing came up. 

Yet we have the capital punishment statute. And we changed it 
from electrocution to lethal injection and so it has been on the 
minds of people, it has been accepted, and that thought is there. 
What are the things that just basically bring those courts into con
flict? 

Mr. CASSELL. Congressman Hastert, there are a number of fac
tors that go into this. First is the clarity and conformity to consti
tutional requirements of a particular State's death penalty law, 
and depending on how the death penalty litigation developed in the 
late seventies and early eighties, some State provisions were appar
ently invalid and other State provisions were upheld. How well a 
State's death penalty law fared under constitutional attack in 
those years has a significant effect on how many executions have 
been carried out recently. 

Second, there is the question of to what extent a Governor is 
willing to push executions along. The power of signing death war
rants rests in the Governor's office, and how often and how quickly 
that power is exercised will have a large effect on the pace at 
which executions are carried out. 

Then, finally, there is the question of whether the Federal 
courts, in the particular circuit that reviews the State court deter
minations have created a general pro-death penalty or an anti
death penalty jurisprudence. There is some variance among the cir
cuits on this issue. So, again, there are a number of factors that go 
into it. 

Mr. HASTERT. So the issue is of what do we focus on is basically 
the issue of habeas corpus. Is it how well crafted the State laws are 
or how tightly, and well, crafted those State laws are to give the 
accused or convicted the window of opportunity to go back and to 
appeal in the Federal process? 

Mr. CASSELL. That is certainly one of the most important factors, 
but I should point out that even if you had a very tightly crafted 
State law, the opportunities for frivolous and dilatory habeas tac
tics still remain. Unless Congress acts to change the current 
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habeas corpus jurisdiction, even uDder a perfect State death penal
ty law, there would still be ample opportunity for delay. 

Mr. HAS'I'ERT. And so the dialog that the chairman has had with 
yourself about the law, the proposed bill before Congress, in your 
mind, and there may be some exceptions, but in your mind then 
that is an adequate piece of legislation? 

Mr. CASSELL. It certainly is a valuable first step. At the Justice 
Department, we would like to go even further to limit the Federal 
habeas corpus jurisdiction, but as I indicated, we have tried to 
come forward with a package that has a number of different com
ponents which would attract broad-based support. 

Mr. HASTERT. So your view then, the limit here is to say, No.1, 
you have a time limit and that time limit starts ticking from the 
time of conviction? 

Mr. CASSELL. From the time of the completion or the exhaustion 
of State remedies. 

Mr. HASTERT. So you have got a year after that? 
Mr. CASSELL. Exactly. 
Mr. HASTERT. And then the second issue then is what factors can 

Le considered, right? 
Mr. CASSELL. Exactly. Under the current state of the law after a 

State court has l'eached a legal conclusion as to a particular issue, 
the Federal court engages in a de novo or an entirely clean slate, 
an entirely new review, of those legal issues. Now we would require 
the Federal courts to give deference to the State court's legal con
clusions provided that the State court was reasonable in its resolu
tion of the legal and factual issues and the determination was 
reached by procE'dures consistent with due process. 

Mr. HASTERT. So in every case, every time that review is brought 
before a Federal court, you re-create the wheel? 

Mr. CASSELL. Under current law, that is exactly right, the wheel 
is re-created in every single case on legal issues. Our bill would 
provide that the Federal courts would have to defer to State court 
conclusions on legal issues if those determinations were reasonable. 

Mr. HASTERT. And then the third thing you talk about is you say 
you need to limit raising claims or that you cannot bring up a 
whole by-the-way situation that you did not talk about in the State 
courts, is that right? 

Mr. CASSELL. That is correct, we would codify certain, what are 
known as, in legal jargon, procedural default requirements, and if 
the defendant had procedurally defaulted on those claims, we 
would not permit the defendant to raise those claims in Federal 
court. 

Mr. HASTERT. Let me just ask one question and, again, I do not 
practice law, what I have learned is as we go through here too, but 
what if somebody had a new lawyer and a new lawyer, a new attor
ney, defense attorney finally went through and said boy, nobody 
brought this out. Here is a situation that makes a difference and 
he might be a little smarter, a little morf' expensive, you know, his 
fee is a little higher or something but, anyway, he finds something 
the other guy did not get and that would exclude that oh-by-the
way situation? 
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Mr. CASSELL. Our bill excludes those type situations if they 
amounted to a procedural default unless it was a result of State 
action in violation of Federal law. 

Mr. HASTERT. Thank you very much. Thank you, Mr. Chairman. 
Mr. GRANT. Thank you, Mr. Cassell, we thank you very much for 

coming and we appreciate your testimony. 
Mr. CASSELL. Mr. Chairman, I would request permission to 

submit some additional remarks on the concerns that you raised in 
this hearing. 

Mr. GRANT. Go ahead. 
Mr. ENGLISH. Mr. Chairman, without objection, too, I think we 

will probably have some written questions that we would submit to 
Mr. Cassell and maybe he can include those remarks in response to 
the questions that we submit to him. 

Mr. CASSELL. Thank you very much, Mr. Chairman. 
Mr. ENGLISH. Thank you. 
[The information follows.] 

J 
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U.S. Depnrtmcnt of Justice 

Office ofthe Deputy Attorney General 

Was/Ii/Won. D.c' ~OJJO 

April 6, 1988 

subcommittee on Government Information, 
~ustice, and Agriculture 

committee on Government operations 
House of Representatives 
washington. D.C. 20515 

Dear Mr. Chairman: 

In the course of my testimony at the February 26 hearing 
before your subcommittee on habeas corpus and capital punishment 
litigation, you noted some differences between the habeas corpus 
proposals of the proposed criminal Justice Reform Act (S. 1970 
and H.R. 3777) and another set of reform proposals that was under 
conside~'ation by the Senate Judiciary committee several years 
ago. I am writing at this point to provide a more complete 
response to your questions concerning the relationship between 
these proposals. 

In 1981, the Departm~nt was invited by the Senate Judiciary 
committee to testify on S. 653, the proposed "Habeas Corpus 
Procedures Amendments Act." This was not ~n Administration bill1 
we did not participate in its development or formulation. 1 The 
Department's testimony on S. 653, delivered by Assistant Attorney 
General Jonathan Rose, generally stated support for the types of 
reforms proposed in S. 653. However, we suggested that further 
work would be warranted on questions of formulation, and stated 
that the Department would develop a revised set of reform 
proposals and transmit them to the committee in the near future. 

In the following year, Attorney General William French' 
Smith transmitted to Congress the Department's habeas corpus 
reform proposals, which were initially introduced in the Senate 

1 ~ generally Habeas corpus Procedures Amendments Act of 
1981: Hearing on S. 653 before the Subcomm. on Courts of the 
Senate Co~~. on the JUdiciary, 97th Cong., 1st Sess. (1981) 
[hereafter cited as "1981 Hearing"]. 
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as S. 2216. 2 The proposals contained in S. 2216 have provided 
the basis for all subsequent habeas corpus reform bills that have 
been given serious consideration in Congress -- including 
S. 1763, which the Senate passed in 1984, and title II of the 
currently proposed Criminal Justice Reform Act -- and have 
superseded the proposals of S. 653 as the vehiole for lsgislative 
reform efforts in this area. 

While we benefited greatly from S. 653 and the oomments and 
assessments it evoked in formulating our proposals, the bills 
deriving from S. 2216 do involve significant differences in 
formulation from that earlier legislation. For example, S. 653 
proposed a three year time limit on habeas oorpus applioa~ions 
normally running from finality of judgment. This approaoh 
presented oertain problems. In some oases a petition oould have 
been time-barred under this rule before the petitioner was able 
to oomplete eXhaustion of state remedies, where the judgment had 
beoome final by the oompletion of the state direot review 
process, but lengthy collateral proceedings were subsequently 
required to exhaust state remedies with respeot to the claims 
presented in the petition. conversely, the time rule of S. 653 
would have been overly permissive in other oontex~s, allowing a 
petitioner who had raised his claims on direct review to wait for 
three years before seeking federal habeas corpus, though state 
remedies would be exhausted in suoh a oase at the oonclusion of 
the direot review process (finality), and the petitioner would be 
free to apply for habeas oorpus immediately at that point. The 
Department's proposals avoid these potential problems and others 
by speoifying a one year time limit that normally commences when 
state remedies are exhausted. 3 These points and other 
differenoes and similarities between the ourrent proposals and 
the proposals of S. 653 were analyzed in the Department's 
testimony and submissions at the hearing on S. 2216 before the 
Senate Judioiary Committee in 1982. 4 

2 See generally The Habeas CorPllS Reform Aot of 1982: 
Hearing on S. 2216 before the Senate Comm. on the Judiciary, 97th 
cong., 2d Sess. (1982) [hereafter cited as "1982 Hearing"). 

3 See 1982 Hearing, supra note 2, at 18, 78-82. In 
addition to avoiding the problems noted in the text, this 
approaoh eliminates the possibility that tardiness by state 
courts in disposing of prisoners' claims would bar access to 
federal habeas oorpus. Under a time limit running from 
exhaustion, any delay by state courts in addressing a prisoner's 
claims would unly defer the starting point of the time limitation 
period. See id. at 18, 21-22, 80 (noting that Department's 
proposals avoid problem of potential prejudioe to petitioners 
from delay in state prooeedings that oould arise under approach 
of S. 653). 

4 ~ generally id. at 16-21, 68-71, 78-82. 
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At the hearing before your sUbcommittee on February 26, you 
raised some specific questions concerning a remark made by 
Assistant Attorney General Rose in 1981 on the formulation of the 
time limitation rule in S. 653. As noted above, this formulation 
raised the possibility that a petitioner's claims might be time
barred before he had ever had an opportunity to present them on 
federal habeas corpus. Moreover, the time rule of S. 653 only 
recognized a single exception to its normal operation -- ~or 
claims involving newly created rights -- and took no account of 
the pos~ibility of claims whose factual basis was not reasonably 
discoverable at an earlier point or of the possibility of 
unlawful impediments to filing. In commenting on this provision 
}lr. Rose stated: 

We would • • • make one comment concerning the 
current language of this provision: section 2 of S. 653 
makes only one exception to the normal running of the 
limitation period -- cases in which a retroactively 
appl~cable right is newly recognized following the 
state court trial. other circumstances can be 
imagined, though, in which insistence on compliance 
with the limitation rule might be unjust. While such 
situations must obviously be very rare, in light of 
their possibility we would suggest that rather than 
singling out a particular circumstance for specific 
mention, the Congress might add language to allow a 
court in its discretion to entertain a petition after 
the normal limitation period has expired, when to do so 
would be necessary to avoid injustice. 5 

This remark was simply a suggestion that a time rule with a 
general "injustice" exception would be preferable to a 
formulation which arbitrarily singled out a particular factor. 
This obviously does not imply that an exception of this type 
would be the optimum formulation, or that such an exception would 
be desirable in addition to the other qualifications contained in 
a formulation incorporating a more adequate set of specific 
exceptions. 

In fact, Mr. Rose's view on this point -- like the current 
view of the Department and the Administration -- was clearly to 
the contrary. The current proposals -- incorporating no 
standardless "injustice" exception -- were prepared under 
Hr. Rose's supervision, and he testified on behalf of the 
Department in support of these proposals at the hearing on 
S. 2216 in 1982. In his submission to the Senate Judiciary 

5 1981 Hearing, supra note 1, at 21. 
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committee at >~hat time, he explicitly rejected the iuea of adding 
an amorphous exception of this type: 

We would not favor subjecting the limitation rule to 
such a vague exception. Doing so would undermine its 
value in establishing a definite end to litigation, and 
raise problems of subjectivity like those arising 
under the essentially standardless laches doctrine of 
current Rule 9(a). 6 

In general, we believe that the time rule of the current 
proposals is fully adequate in its formulation. It is 
already far more generous in the exceptions it recognizes than 
the time limitation rules of other remedies for reviewing or re
opening judgments in the federal courts, and admitting broader 
qualifications to its operation could seriously undermine its 
utility. More detailed discussion of these points appears in the 
records of the hearings on these proposals. 7 

I hope that this adequately responds to your questions. I 
respectfully request that this letter, as well as my written 
statement submitted in connection with the hearing, be inclUded 
in the pUblished hearing record. 

sincerely, 

!j)) ~J 
Paul Cassell 
Associate Deputy 

Attorney General 

6 1982 Hearing, supra note 2, at 40. 

7 See Habeas Corpus Reform: Hearing on S. 238 before the 
Senate Comm. on the Judiciary, 99th cong., 1st Sess. 45-46 
(1985); Comprehensive Crime Control Act of 1983: Hearings on S. 
829 before the Subcomm. on Criminal Law of the Senate Comm. on 
the Judiciary, 98th Cong., 1st Sess. 40-41 (1983); §gg £l§Q S. 
Rep. No. 226, 98th Cong., 1st Sess. 8-10 (198J). 

84-980 0 - 88 -3 
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Mr. GRANT. Thank you. Our next witness has had considerable 
experience in habeas proceedings. He is Judge G. Kendall Sharp, of 
the Federal bench in the Middle District of Florida, the Orlando 
Division. Judge Sharp, if you could come up, please, sir? If you 
have maybe one of your law clerks with you or something, if you 
would like to invite them up to sit with you, be your own judge. 
[Laughter.] We also have your written testimony which will be in
serted into the record, without objection. If you wish to summarize 
it rather than reading it, please do. 

STATEMENT OF G. KENDALL SHARP, FEDERAL DISTRICT COURT 
JUDGE, MIDDLE DISTRICT OF FLORIDA, ORLANDO DIVISION 

Mr. SHARP. All right, gentlemen, I was not-I have never testi
fied before a committee before and I was not exactly sure how you 
wanted to proceed and so I do have some written remarks. I could 
either review the high points of those or else open myself for ques
tions from you, whichever would be your pleasure? 

Mr. GRANT. Mr. English. 
Mr. ENGLISH. Why don't you hit the high points for us, judge? 

We do have your testimony and we will make that a part of the 
record, and we appreciate that, but just however you feel the most 
comfortable doing it, we are a pretty easy going committee. 

Mr. SHARP. Thank you. The points that I would like to concen
trate on, of course, have to do with habeas death cases, rather than 
just habeas corpus in general and the inordinate amount of time 
that these death cases take, particularly in Florida and the time 
being addressed to legal points that have been litigated by the 
State courts and by otiler judges in other cases time after time, and 
this is the problem that I see. I would like to concentrate on the 
case of Ted Bundy, which is one that I recently had which points 
up the problems that we have in the Federal court. 

Mr. Bundy was convicted of three murders and after going 
through the complete process, the murders were split up, two of 
which have to do with the Tallahassee murders and one, the Lake 
City murder, in which I was involved. The case that I had was a 
collateral attack on his conviction of the murder of Kimberly 
Leach. Convictions of these murders were obtained on circumstan
tial evidence. In a pair of trials for the three murders, Bundy, who 
had attended law school, insisted on conducting portions of his own 
defense. He was convicted of all three killings, numerous related 
crimes, and sentenced to die. Incidentally, the question of guilt or 
innocence in most of these capital crimes is completely lost. In one 
that I had, for example, one of the appellate attorneys, a name was 
mentioned in the case, and he said he was unfamiliar with that 
particular name and it turned out to be one of the victims, so that 
guilt or innocence is very often completely lost in these appellate 
processes, these are procedural problems rather than substantive 
problems. 

You may know that Willie Darden, a celebrated person on death 
row here has just been given another stay by the Supreme Court 
because new evidence is thought to have been introduced having to 
do with his innocence. This, of course, is a completely different 
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problem where guilt and innocence come into play. It is very rare. 
Most of fhe problems are just procedural. 

('11ie£ Justice McDonald of the Florida Supreme Court stated that 
the entire court was satisfied that Bundy committed both crimes. It 
was in late 1986 befor£; any collateral proceedings began l this was 5 
or 6 years after his original conviction, and it was in 1986 that I 
first ht:,t'~me involved. 

GO'·ff'mOr Graham signed a death warrant on October 21, 1986, in 
the Leach case for Bundy's execution to be at 7 a.m. on November 
18, 1986. AlthoUi_\h appeal issues in capital cases are Imown well in 
advance of the dgning of a death warrant, it is the days immedi
ately preceding the execution date that are filled with an amazing 
amount of activity by reviewing courts and the petitioner's counsel. 
On November 12, Bundy's lawyers from the Washington firm of 
Wilmer, Cutler & Pickering asked the eleventh circuit to block 
Bundy's execution because he had been granted an indefinite stay 
of the execution after evading two death warrants in the cases re
lating to the Tallahassee murders. 

Their rationale was that Bundy could not finish litigating that 
case if he were executed for the Leach murder first. The Eleventh 
Circuit Court of Appeals denied the stay on November 13, and 
ruled that the two cases were separate, therefore, his death result
ing from one of the cases would necessarily terminate the litigation 
on the other. Consequently, Bundy's lawyers went to Lake City on 
November 13, right up the road here, and asked the trial judge, 
Wallace Jopling, to grant a stay of execution on procedural 
grounds. Following a hearing, Judge Jopling denied the request. On 
November 14, Bundy's lawyers filed again in circuit court another 
petition addressed to new issues attacking Bundy's former trial as 
they were entitled to do so under Florida Statute 3.850. These 
issues included whether or not Bundy was adequately defended at 
his trial and whether or not he was competent to stand trial. Judge 
Jopling scheduled a hearing for November 17, 1986, the day before 
Bundy was scheduled for execution. Hearing nothing that changed 
his prior decision, the circuit court denied the stay. Bundy's law
yers then proceeded to the Florida Supreme Court in Tallahassee, 
where advance documents had already been lodged. This was just 
the day before his supposed execution. They appealed the circuit 
court's denial of the procedural issue and the rule 3.850 petition. In 
an emergency session, the Florida Supreme Court found no merit 
to Bundy's pleas and denied the stay of execution, scheduled for 
the following morning. 

At approximately 2:30 p.m., on November 17, Bundy's lawyers 
filed a 1S3-page petition for writ of habeas corpus in my court. The 
petition was based on 15 constitutional grounds, such as ineffective 
assistance of counsel and incompetence to stand trial, and so forth, 
and requested that his execution be stayed. All of these grounds 
are usually either the same or similar in all habeas death cases. 
There are about 20 standard grounds and they appear time after 
time ill every death case. 

Incidentally, the reason I am concerned is that in my court alone 
here in Florida, I have 31 of these death cases in one posture or 
another just waiting for the case to eventually come to Federal 
court on habeas grounds and believe me, once these habeas death 
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cases come, the rest of the courthouse just shuts down and we have 
to deal with that in exclusion of everything else. 

Previously, on November 5, the district court had received an ad
vance appendix, weighing 153 pounds, and containing thousands of 
pages, consisting of trial transcripts, hearing transcripts, voir dire, 
pleadings and motions, the entire proceedings both trial and appel
late up to that point. All utber work of the court came to a stand
still. The issues were not novel, and the law was definitive. Fur
thermore, most of the issues had been raised in the State court. 
They are now again being raised-just giving them a constitutional 
name for the issues that had been raised in the State court. They 
are now again 1: aing raised just giving them a constitutional flavor 
but they are basically the same issues. 

My office which was prepared for this, because of the previous 
filings, worked continually during thE' night and produced a 20-
page order denying relief to Mr. Bundy on all grounds. This opin
ion was transmitted to the eleventh circuit, where the lawyers for 
Mr. Bundy had already lodged all of these advance papers. Copies 
of my opinion were disseminated to the three eleventh circuit 
judges who were on emergency standby, and at 12:40 a.m., the 
morning that Mr. Bundy was to be executed, the eleventh circuit 
granted a stay of execution, reasoning: "The limited period of time 
remaining until the scheduled execution is insufficient to allow this 
Court to fully consider the petitioner's claims. For that reason, a 
stay of execution is mandated." The eleventh circuit stated that 
the appeal would be expedited, an adjective that has lost its mean
ing in habeas corpus proceedings. So, at that point, the eleventh 
circuit notified the Supreme Court, which was on notice, also in an 
emergency status, and, of course, the Florida State Prison to tell 
Mr. Bundy that his execution had been stayed. 

The death warrant, in this case, was the first in the Kimberly 
Leach case, even though there were warrants in the Tallahassee 
case. It is interesting to note that no death-row inmate has been 
executed on the first death warrant in a case since the Supreme 
Court legitimized the death penalty in 1976. It appears that no 
matter what the district or appellate court does in addressing a pe
tition for habeas corpus relief on the first warrant, a stay will 
result. 

Following this November 17 and 18, 1986, marathon by lawyers, 
the court staff, judges, and so forth, the Bundy Federal habeas peti
tion came to an abrupt halt awaiting the ruling of the eleventh cir
cuit. Now this was November and in April 1987, April 2, amended 
on April 27, the eleventh circuit issued an opinion remanding the 
Leach case back to the Federal District Court for an evidentiary 
hearing on the sole issue of whether or not Mr. Bundy was compe
tent to stand trial at the time that he stood trial approximately 10 
years ago. 

The eleventh circuit stated: 
A defendant cannot waive his right not to stand trial if he is incompetent. Thus, a 

defendant can challenge his competency to stand trial for the first time in his initial 
habeas petition and, if he presents facts raising a legitimate doubt as to his compe
tency to stand trial, he is entitled to an evidentiary hearing in the district court. We 
do not suggest in any way, however, that Bundy was incompetent to stand trial. 
That determination can be madp- only after a full and fail' evidentiary hearing. 
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Incidentally, as I stated before, he had had that evidentiary fund
ing in Judge Jopling's court on the State level as to whether or not 
he was competent to stand trial. Pursuant to the instructions of the 
eleventh circuit, I conducted the competency hearing on October 
22, 1987, and December 14, 15, 16, and 17, 1987. The hearing was 
split because of availability of certain witnesses. At the first hear
ing on October 22, Mr. Bundy's lawyers asked for an indefinite con
tinuance to allow more preparation time for the hearing. One of 
thE: psychiatrists, who examined Mr. Bundy for the initial trial who 
had stated he was competent, was unavailable at that time. Obvi
ously, Bundy's present competence is not at issue, it was his compe
tence to stand the original trial 10 years ago. Both sides presented 
psychiatrists, who gave conflicting and contradictory expert opin
ions on Bundy's competency back then, and these testimonies 
~eemed to cancel out each other. Judge Jopling testified that Mr. 
Bundy was one of the most intelligent, articulate, and coherent de
fendants that he had ever seen. After hearing the complete case, I 
found that Mr. Bundy was competent to stand trial and these find
ings are again to be reviewed before the eleventh circuit and if the 
eleventh circuit finds that he was competent to stand trial, then 
again it will go before the Supreme Court. 

Death cases are not only costly in time, but also in money. As of 
1988, the State of Florida had spent $6 million attemptin~ to exe
cute Mr. Bundy. By the end of December 1987, Mr. Bundy s Wash
ington lawyers had spent approximately $750,000 worth of their fee 
time defending Mr. Bundy because they were representing him pro 
bono. Even though a widely viewed television miniseries has docu
mented the Tallahassee killings, Bundy is proceeding in forma pau
peris, so that the State is footing all of the bills for his appeals. 

As a former State trial judge and now as a Federal district judge, 
I feel that the deterrent effect of sentences is diminished when in
dividuals sentenced to death can pursue appeals through the State 
and Federal habeas systems for 10 years or more. It is no wonder 
that victims' families and friends as well as the general public are 
angry with the process. I believe that due process, of course, should 
be rendered throughout all of the proceedings, but I believe that 
special safeguards are warranted in capital cases particularly in 
order to be assured that innocent people are not executed. 

Capital habeas proceedings, however, have become far removed 
from determinations of guilt or innocence. They have become out
of-proportion scrutinies of thorough State court proceedings and re
examinations of portions of those proceedings far too long after the 
crime has been committed to be accurate evaluations. If a particu
lar judge is opposed philosophically to the death penalty, and, as 
you know, this is a very polarized thing, and if there was no death 
penalty, all of these lengthy petitions would automatically just go 
away. If a person that is sentenced to life, there seems to be much 
less interest in his procedural rights than if he is subject to execu
tion and that, of course, is understandable; but if a particular judge 
is philosophically opposed to the death penalty, then the scrutiny 
call often be knitpicking and say, well, let's send this back for 
review to see whether or not that particular attorney should have 
objected to that one particular question and it can go on ad infini
tum. With the background of capital habeas proceedings, I do have 
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some specific suggestions addressing the efficiency of the Federal 
collateral habeas proceedings. 

First, and I know Mr. Cassell has covered this, set time limita
tions for filing Federal habeas corpus petitions as some States have 
done for the State habeas petitions. Under Florida Federal Rule 
3.850, a convicted iudividual sentenced to death has 2 years from 
final judgment and. sentence to file the habeas corpus petition, 
unless the claim upon which the appeal is predicated was unknown 
to the petitioner or his counselor could not have been ascertained 
by due diligence. Several States also have time limitations or stat
ute of limitations and none of them have been significantly chal
lenged for constitutional infirmity. 

To have no time limitation at all for filing Federal habeas peti
tions is, in my opinion, unreasonable and in the not-too-distant 
future will become unworkable because of the larger increasing 
numbers of petitions that have to be heard. 

Second, petitioners should have to raise all of their grounds for 
habeas in their initial petition. There is a judicially developed doc
trine of abuse of the writ 'for intentionally delaying grounds for 
habeas corpus. Petitioners and their attorneys should not be able to 
postpone executions merely by reserving known grounds for subse
quent petitions. 

Federal appellate courts tend to allow condemned inmates to 
raise new issues in successive appeals. We need a legislative coun
terpart to the Strickia"d v. Washington test which is to dispense 
with subsequent appeals from State court proceedings as the 
Strickland case disposed of ineffective assistance of counsel claims. 
Florida's attorney general has observed that generally the issues 
that the appellate courts send back to lower courts for hearings 
and reconsideration are ultimately decided to be without merit. 

Thus, petitioners and their lawyers are utilizing this strategic de
laying tactic reinforced by the Federal appellate courts. Justice 
Powell has recognized this as commented on, and I will not read 
his quote. 

Also, habeas corpus rule 9(b) could be amended to limit succes
sive capital habeas petitions; 9(b) could prove more useful if it were 
written to provide strong presumptions against the validity of a 
new petition. The rule should state that successive petitions are 
presumptively invalid unless the petitioner demonstrates that the 
subsequent petition provides new or different grounds for relief. 

Third, deference should be given to full and fair trials in State 
courts. It is irrational to believe that a Federal district court as 
much as 10 years after the State trial when most of the witnesses 
have disappeared or, at best, their memories have faded, that the 
Federal court can conduct a fuller more fairer adjudication no 
matter how obscure the issue may be. 

Also, the ultimate result is usually the same after much delay. 
In his criticism of the protected processes, Florida's attorney gener
al has said that the effect is that Federal appeals courts are ignor
ing the findings of State courts and making State appellate review 
virtually meaningless. "The time has come to consider limitations 
on the aveilability of the writ of habeas corpus in federal courts, 
especially for prisoners pressing stale claims that were fully venti
lated in state courts." The above is a quote by the State attorney 
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general, and, IIRelief on claims presented many years after convic
tion should be limited to cases in which the petitioner can demon
strate miscarriage of justice or a colorable claim of innocence." 

Fourth, Congress could enact statutes, specifically making Feder
al, capital habeas corpus review more efficient by modifying State 
exhaustion requirements and including an election of remedies re
quirement for death petitioners. The exhaustion doctrine presently 
requires complete state exhaustion in all Federal habeas cases. 
Under Rose v. Lundy, this was mandated by tl.e Supreme Court; 
however, commentators have suggested that a compromise would 
allow limited habeas corpus review of nonexhausted claims. This 
proposal would allow merit dismissal of unexhausted death peti
tions "plainly lacking in merit." 

In support of limited habeas review, another commentator has 
suggested, "It seems unnecessary and even inappropriate to dismiss 
for lack of exhaustion when a petition is plainly lacking in merit." 
As an alternative to modifying the exhaustion prerequisite, Con
gress could enact legislation requiring the death-row petitioners 
elect either State or Federal remedies. This is feasible in States 
like Florida that provide habeas corpus and post-conviction relief 
procedures for capital petitioners under 3.850. Death-row inmates 
have the option of filing for collateral relief in State courts and 
subseqently filing for the same remedy in the Federal court. An 
amendment conforming to this proposal would permit a capital pe
titioner to choose either filing for collateral review under State 
procedures with an opportunity petition for certiorari in the U.S. 
Supreme Court, or filing a habeas petition in Federal district court 
with entitlement to the Federal appeals process. 

A capital petitioner, therefore, would not be deprived of Federal 
review, but he or she would be precluded from collaterally attack
ing a conviction and sentence on substantially the same grounds in 
both the State and Federal court. 

Fifth, strict time parameters should be set for advance lodging of 
voluminous appendixes and records, and even habeas petitions 
with the three Federal courts, even if they cannot yet be filed, they 
should be lodged ahead of time. This massive paper work is not as
sembled overnight and often it is held until the last possible 
minute for filing with the obvious hope that the court will have to 
grant a stay of execution. If the district court does not stay the exe
cution, such petitioners confidently reason that the appellate 
courts will. Our clerk's office has had petitioners' counsel wait 
until moments before 5 p.m. to file the petition and an unwieldy 
record for the court's review. This delaying tactic should be elimi
nated with the result that fewer stays would be granted for lack of 
time for review. I believe that it is well overdue that the writ of 
habeas corpus be put back into its intended use, to prevent unlaw
ful detentions and not to delay lawfully imposed sentences. 

Congress and the appellate courts have the power to change the 
system. The procedure can and should be expedited. I administer 
the law as it is but, with no changes in the present system, I can 
foresee an inordinate amount of time being spent on duplicative 
review and this will take time away from other people who have a 
right to have their day in court. Thank you. 

[The prepared statement of Mr. Sharp follows:) 



68 

CAPITAL HABEAS CORPUS PROCEDURES: A PRAGMATIC ASSESSMENT 

Statement by 

THE HONORABLE G. KENDALL SHARP 

United States District Judge 

Middle District of Florida, Orlando Division 

Before 

THE SUBCOMMITTEE ON GOVERNMENT INFORMATION, 

JUSTICE, AND AGRICULTURE 

OF THE 

HOUSE COMMITTEE ON GOVERNMENT OPERATIONS 

February 26, 1988 



._---------------

69 

f.lr. Chairman, Distinguished Congressmen, and Other Participants 

in this Hearing: 

I am grateful for the opportunity to present my statement on 

capital habeas corpus procedures. My views have been shaped by 

five years as a Florida circuit judge for the Nineteenth Judicial 

Circuit, serving Indian River, st. Lucie, Martin and Okeechobee 

counties, and five years as a federal district judge for the 

Middle District of Florida in Orlando. I have imposed the death 

penalty in state court, and I have dealt with collateral attacks 

in death cases in federal court. Consequently, I share the 

frustration of state circuit judges, who wait years to see their 

sentences executed and who must reevaluate aspects of trials or 

sentences. I also know the frustration of federal district 

judges, who must interrupt busy dockets to review massive records 

from state trial courts in federal habeas corpus proceedings, who 

may be required to conduct evidentiary hearings, and who write 

opinions, exhaustively analyzing each appeal issue. Decisions 

not to grant a stay likely will be stayed by the circuit Court of 

Appeals or the United states supreme Court. Constitutional due 

process in capital habeas cases at the state and federal level is 

essential, but redundant adjudication serves no useful purpose. 

In Florida, capital habeas appeals place a great strain on 

state and federal judicial systems. Florida leads the natinn in 

death-row inmates, presently with 286. Pursuant to Rule 3.850 of 

the Florida Rules of Criminal procedure, a convicted defendant 

has two years from the date of final judgment and sentence to 
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commence state collateral review proceedings. upon denial by the 

circuit court, the petitioner has the right of direct appeal to 

the supreme Cou~t of Florida, which spends 30 percent of its time 

on death cases. Appeals from the Florida Supreme Court generally 

are not considered by the United states Supreme court because of 

the preliminary posture of the overall, state-federal habeas 

corpus procedures to which the petitioner is entitled. 

Denial of a stay by the Supreme court requires the 

petitioner to begin the second round of habeas appeals again in 

the state court where he/she was tried and sentenced. The 

petitioner may raise any appeal issue that has not been raised 

previously. If the state trial court is again not persuaded to 

set aside the conviction or stay, then the petitioner may appeal 

the new issues to the Florida supreme Court. 

If the Florida supreme Court is not convinced, then state 

collateral review procedures have been exhausted, and the 

petitioner may tap into the federal system, pursuant to 28 U.S.C. 

§§ 2254 and 2255. The court of first instance is the federal 

district court, where constitutional issues are raised. These 

grounds gen2rally are similar, if not identical, to those raised 

in state court. If a stay is denied in a Florida federal 

district court, then the petitioner may appeal to the Eleventh 

Circuit Court of Appeals, which handles more habeas petitions 

than any other circuit. with one clerk, who oversees death cases 

solely, the Eleventh Circuit adjudicates at least one death 

appeal a week. The denial of a stay in the Eleventh Circuit 

2 
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entitles the condemned inmate to petition for a stay to the 

united states Supreme Court, which hears every death penalty case 

in the nation at least twice. As of last Friday, February 19, 

1988, there were 37 death appeals pending in the Eleventh 

Circuit, where stays had been granted, and 16 Eleventh Circuit 

habeas death appeals pending in the Supreme Court, which had 

granted stays. 

The state-federal habeas process can become convoluted, 

protracted and inscrutable. From letters that I receive, I can 

tell you that the lengthy appeals process has made the general 

public disillusioned and despondent about the criminal justice 

system, a feeling that can only be compounded in victims' 

families and friends. Stays can occur in any court along the 

habeas route. For example, Governor Martinez signed 23 death 

"larrants in 1987, and one execution transpired. Many of these 

warrants were not the first for the particular inmate. The stays 

that occurred were in the Florida circuit and Supreme courts, 

Florida federal district courts and the Eleventh circuit. The 

execution that took place, that of Beauford White on AUgust 28, 

1987, was the result of White's third death warrant. His first 

appeal was on June 6, 1978. 

The duration of White's state-federal habeas corpus 

proceedings is not atypical. The initial, direct appeal from 

the state circuit court to the United States Supreme Court can 

take as long as five years before collateral appeals begin. Even 

with attempts by Governor Martinez to make the entire habeas 

3 
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process more efficient, such as signing more death warrants, his 

death-penalty aide has reported that the best that can be 

expected is to reduce the delay from eight to ten years to six to 

eight. 

Last month, January, 1988, Willie Darden evaded an 

unprecedented sixth death warrant after the United states Supreme 

Court granted a stay of execution to review his latest appeal. 

Darden, who was convicted of shooting to death a Lakeland 

furniture-store owner and who has been on Florida's death row 

since 1974, reportedly has had 95 judges consider his case. More 

judges will be added to that number because the Supreme Court 

wants the lower courts to consider again evidence that suggests 

that Darden may not have committed the crime. When evidentiary 

hearings are required as much as ten years after the initial 

trial where convictio~ was obtained, it is obvious that 

witnesses' memories have faded, they may die or disappear, and 

evidence may be lost or become contaminated and, therefore, 

unusable for its intended purpose. 

The delays in habeas corpus proceedings and my concerns 

about the system can best be demonstrated by a recent habeas 

death case in my court, that of Theodore Robert (Ted) Bundy. He 

has two simultaneous federal habeas proceedings pending, which 

relate to three murder convictions in Florida. One case is the 

collateral attack of his conviction for the murders of Margaret 

Bowman and Lisa Levy as they were sleeping in their beds at the 

Chi omega sorority house in Tallahassee, Florida, early sunday 

4 



73 

morning, ~anuary 7, 1978. The federal habeas proceedings in that 

case are being conducted by Judge Zloch in the Southern District 

of Florida. My case is the cOllateral attack on his conviction 

for the murder of twelve-year-old Kimberly Leach, who left her 

Lake city Junior High classroom to retrieve her purse on 

February 9, 1978, and did not return. Her dead body was found 

on April 7, 1978, 45 miles away in an old hog pen. 

convictions for these three Florida murders were obtained on 

circumstantial evidence. In a pair of trials for the three 

murdel's, Bundy, who had attended law scho'~l, insisted on 

conducting portions of his defen3e. He was convicted of all 

three killings, numerous related crimes, and sentenced to die. 

Chief Justice McDonald of the Florida supreme Court has 

stated that the entire court was satisfied that Bundy committed 

both crimes. It was late 1986 before the collateral attack 

proceedings began, and r became involved in the federal habeas 

process. Governor Graham signed a death warrant on October 21, 

1!:J86, in the Leach case for Bundy's execution at 7:00 a.m. on 

November 18, 1986. Although appeal issues in capital cases are 

known well in advance of the signing of a death warrant, it is 

the days immediately preceding the execution date that are filled 

with an amazing amount of activity by reviewing courts and the 

petitioner's counsel. 

On November 12, 1986, Bundy's lawyers from the Washington, 

D.C. firm of Wilmer, Cutler & Pickering asked the Eleventh 

circuit to block Bundy's execution because he had been granted an 

5 



74 

indefinite stay of execution after evading two death warrants in 

the case relating to the Tallahassee murders. Their rationale 

was that Bundy could not finish litigating that case if he were 

executed for the Leach murder first. The Eleventh circuit denied 

a stay on November 13, and ruled that the two cases were 

separate. Therefore, his death resulting from one of the cases 

would necessarily terminate litigation in the other. 

consequently, Bundy's lawyers went to Lake City on November 

13, and aSked the trial judge, who presided over the Leach trial 

and who sentenced Bundy to death, Columbia county Circuit Judge 

Wallace Jopling, to grant a stay of execution on procedural 

grounds. Following a hearing, Judge Jopling denied the request. 

On November 14, Bundy's lawyers filed in the state circuit court 

a petition, which addressed new issues attacking Bundy's former 

trial as they are entitled to do under.Rule 3.850. These issues 

included whether or not Bundy was adequately defended at his 

trial and whether or not he was competent to stand trial. Judge 

Jopling scheduled a hearing for November 17, 1986, the day 

before Bundy's scheduled execution. 

Hearing nothing that changed his prior decision to sentence 

Bundy to death, the circuit court denied the stay. Bundy's 

lawyers then proceeded to the Florida supreme Court in 

Tallahassee, where advance documents had been lodged. They 

appealed the circuit judge's denial of the procedural issue and 

the Rule 3.850 petition. In an emergency session, the Florida 

6 
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Supreme Court found no merit to Bundy's pleas and denied the stay 

of execution, scheduled for the following morning. 

At approximately 2:30 p.m., November 17, 1986, Bundy's 

lawyers filed a 183-page petition for writ of habeas corpus in my 

court. The petition, based upon fifteen constitutional grounds, 

such as ineffective assistance of counsel and incompetence to 

stand trial, requested that the execution be stayed. The grounds 

usually are the same or similar in all habeas death cases. 

Previously, on November 5, 1986, the district court had received 

an advance appendix, weighing 153 pounds, and containing 

thousands of pages, consisting of the trial transcripts, hearing 

transcripts, voir dire transcripts, pleadings and motions. Not 

only had :t and my law clerks reviewed the voluminous advance 

appendix, but also we carefully reviewed the petition. All other 

work of the court came to a standstill. The issues were not 

novel, and the law is definitive. Furthermore, most of the 

issues had been raised in the state courts. My office, already 

prepared for the issues raised, worked consistently from the time 

that the petition was filed to produce a twenty-page order 

denying relief to Bundy on all grounds. 

My opinion was transmitted to the Eleventh Circuit, where 

Bundy'S lawyers also had lodged advance papers in their 

anticipation of rejection in all other courts. copies of my 

opinion were disseminated to the three Eleventh Circuit judges 

who considered the appeal by conference call. At 12:40 a.m., the 

Eleventh circuit judges gr.anted a stay of execution, reasoning: 

7 
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NThe limited period of time remaining until the scheduled 

execution is insufficient to allow this Court to fully consider 

petitioner's claims. 

mandated. 

Eleventh 

Barefoot 

Circuit 

For that reason, a stay of execution is 

v. Estelle, 

did promise 

463 U.S. 880 (1983).- The 

that the appeal would be 

"EXPEDITED," an adjective that has lost its meaning in habeas 

corpus proceedings. 

still in the early hours of November 18, and hours before 

Bundy was scheduled for execution, an Eleventh circuit clerk 

notified the prison officials at Florida State Prison in starke 

that Bundy had obtained a stay of execution, and they immediately 

notified him. The Eleventh Circuit also notified the United 

States Supreme Court of the stay that they had granted. Ted 

Bundy had escaped his third death warrant. 

The death warrant, however, was his first in the Leach case. 

No death-row inmate has been executed on the first death warrant 

in a case since the Supreme Court legitimized the death penalty 

in 1976. It appears that no matter what the district court does 

in addressing a petition for federal habeas corpus relief on the 

first warrant, an appellate stay will result. 

Following the November 17-18, 1986, marathon by lawyers, 

judges and staff, the Bundy federal habeas petition came to an 

abrupt halt, awaiting the ruling of the Eleventh Circuit. On 

April 2, 1987, amended April 27, 1987, the Eleventh Circuit 

issued its opinion, remanding the Leach case back to my court for 

an evidentiary hearing on the sole issue of whether or not Bundy 
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was competent to stand trial approximately a decade ago. The 

Eleventh Circuit advised: 

A defendant cannot waive his right not to 
stand trial if he is incompetent. Thus, a 
defendant can challenge his competency to 
stand trial for the first time in his initial 
habeas petition and, if he presents facts 
raising a legitimate doubt as to his 
competency to stand trial, he is entitled to 
an evidentiary hearing in the district 
court. 

We do not suggest in any way, however, 
that Bundy was incompetent to stand trial. 
That determination can be made only after a 
full and fair evidentiary hearing. 

Bundy v. Dugger, 816 F.2d 564, 567-68 (11th cir.) (per curiam) 

(citations omitted), cert. denied, 108 S. ct. 198 (1987). The 

Eleventh Circuit also ordered a stay and similar competency 

hearing in Bundy's case regarding the Tallahassee murders. Bundy 

v. Wainwright, 808 F.2d 1410, 1422 (11th Cir. 1987). In that 

case, the Eleventh circuit remarked: 

We do not imply in even the slightest 
degree that Bundy is entitled to succeed on 
the merits of any of his claims. But, 
without analyzing all of his numerous claims, 
the petition demonstrates a likelihood of 
success in at least some respects sufficient 
to justify a stay. 

~, 808 F.2d at 1421. 

Pursuant to the instructions of the Eleventh circuit, I 

conducted a competency hearing on october 22, 1987, and December 

14-17, 1987. The hearing had to be split because of the 

availability of certain witnesses. I was somewhat incredulous 

that Bundy's lawyer requested a continuance to allow more 

preparation time at the outset of the hearing. One of the 

9 
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psychiatrists, who examined Bundy for the initial trial, was 

unavailable. Quite obviously, Bundy's present competence is not 

the issue, but his competencEl to stand trial at his original 

trial. 

Both sides presented eminent psychiatrists, who gave 

conflicting and contradictory expert opinions on Bundy'S 

competency, Which cancelled out each other. Perhaps the most 

impressive witness at the hearing was Judge Jopling, the state 

trial judge in the Leach case. He testified that Bundy was ·one 

of the most intelligent, articulate and coherent defendants I 

have ever seen.- Of the portions of his case that Bundy 

presented himself, Judge Jopling said that he presented legal 

arguments ·cogently, logically and coherently.R He also observed 

no indications of drunkenness, such as slurred speech, as had 

been alleged. At the end of the hearing, I found Bundy 

competent to stand his original trial in the Leach case. My 

finding of Bundy'S competence is currently on appeal before the 

Eleventh circuit:. 

Following the Bundy competency hearing, I commented that if 

every death-row inmate "milked the system" as Bundy has done, 

then it would shut down the civil side of the courthouse. 

Information that r have received as of February 17, 1988, for the 

Middle District of Florida shows 180 potential death-warrant 

signings for the Middle District of Florida, comprising Tampa/Ft. 

Myers, Jacksonville/Ocala, and orlando. Thirty-seven of the 

potential death-warrant signings are for the OrlC!n'.lo Division 

10 
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alone. Unless restrictions are imposed on Bundl'-style appeals, 

it is apparent that habeas corpus appeals could occupy an 

inordinate amount of judicial time to the detriment of other 

Death cases are not only costly in time, but also in money. 

As of october, 1987, the &tate of Florida had spent six million 

dollars attempting to execute Bundy. Interestingly, by the end 

of December, 1987, 'Bundy's Washington lawyers, a firm that the 

average person could not afford, had spent $750,000.00 worth of 

their fee time defending Bundy beoause they are representing him 

pro bono. Although a widely viewed television mini-series has 

documented the Tallahassee killings, Bundy is proceeding in his 

Leach appeal in forma pauperis. 

Moreover, as a former state trial judge and now as a federal 

district judge, I feel strongly that the deterrent effect of 

sentences is diminished when individuals, sentenced to death, can 

pursue appeals through the state and federal habeas systems for 

ten years or more. It is no wonder that the victims' families 

and friends as well as the general public ,,,,:-e angry with the 

process. Z firmly believe that due proce:ss should be rendered 

throughout all criminal proceedings. I also believe that special 

safeguards are warranted in capital cases in order to be assured 

that innocent people are not executed. capital habeas 

proceedings, however, have become far removed from determinations 

of guilt or innocence. They have become out-of-proportion 

scrutinies of thorough state court proceedings and reexaminations 

1l. 
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of 'portions of those proceedings far too long after the crime to 

be accurate. If a particular judge is opposed philosophically to 

the death penalty, then the scrutiny can be knit-picking. The 

drain upon judicial time as well as state funds are serious 

concerns in terms of ultimate service to society. 

with the background of capital habeas C01~US proceedings as 

they exist, I do have some specific suggestions addressing the 

efficiency of federal collateral habeas proceedings. First, set 

time limitations for filing federal, capital habeas corpus 

petitions as some states have set for state h~beas proceedings. 

Under Florida RulE: of criminal Procedure 3.850, a convicted 

individual sentenced to death has two years from final judgment 

and sentence to file his/her habeas corpus ~etitlon, unless the 

claim upon '~hich the appeal if> predicated was unknown to the 

petitioner and his counsel and could not have been ascertained by 

due diligence, or the fundamental constitutional right asserted 

was not established within that period and has been held to apply 

retroactively. other states have definite time limitations for 

fi:t.ing for cay;.i tal habeas relief in state courts. 1 None of these 

1 Arkansas is three years from commitment date, unless the 
conviction is absolutely void, Ark. R. Crim. P. 37.2; Idaho is 
five years from determination of direct appeal, Idaho Code § 19-
4902; Illinois is ten years from final judgment, unless 
petitioner shows lack of culpable negligence in delay, 38 Ill. 
Rev. stat. p 122-1; Iowa is three years frOID final judgment 
unless the ground of attack could not have been raised in that 
period, Iowa Code § 663A.3; Mississippi is three years from final 
judgment unless there is conclusive evidence, not reasonably 
discoverable at trial, which would have yielded a different 
verdict or sentence, Miss. Code § 99-39-5; Montana is five years 
from conviction, Mont. Code § 46-21-102; Nevada is one year from 
final judgment, unless good cause is shown for delay, Nev. Rev. 

12 
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state statutes has been significantly challenged for 

constitutional infirmity. 

To have no time limitations for filing federal habeas 

petitions is unreasonable and in the not-tao-distant future will 

become unworkable. If a petitioner has viable grounds for habeas 

relief, he/she should present them well before a death w~~rant is 

signed. Petitioners purposely wait until the eleventh hour to 

file capital habeas petitions with the hope that one of the 

reviewing courts will stay the execution on the basis of lack of 

time to consider the petition fully. In his statement changing 

his procedures for signing death warrants, Governor Martinez 

clarified: 

I want to make it clear that I am not 
condemning defense lawyers who raise 
legitimate claims on behalf of their clients. 
But I do condemn the dilatory tactics and 
other obstructionist ploys that are being 
used to effectively prevent the sentences of 
the court from being carried out. 

Such tactios appear to be employed 
solely for the purpose of delay and often 
result in a disruption of the judicial 
process at the court where the case is 
considered. 

statement of Governor Martinez, August 13, 1987. 

One method of effectuating a statute of limitations is to 

amend to Habeas Corpus Rule 9(a}, which provides: 

stat. § 177.315; New Jersey is five years from judgment absent 
excusable delay and an illegal sentence may be challenged at any 
time, N.J. Court Rule 3: 22-12; and Wyoming is five years from 
sentencing unless petitioner shows lack of neglect, Wyo. stat. ~ 
7-14-101. 

13 
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Delayed petitions. A petition Inay be 
dismissed if it appears that the state of 
which the respondent is an officer has been 
prejudiced in its ability to respond to the 
petition by delay in its filhlg unless the 
petitioner shows that it is based on grounds 
of which he could not have ha.d knowledge by 
the exercise of reasonable diligence before 
the circulnstances prejudicial to the state 
occurred. 

Fed. Habeas Corpus R. 9(a). As the rule presently is stated, the 

government is required to show prejudice and the petitioner is 

allowed to demonstrate that he could not have discovered grounds 

for relief before the government was prejudiced. ?herefore, it 

is difficult for the district court to justify dismissal. Rule 

9 (a) could be changed to include a presumption of untimeliness 

after a specified period, and to require the petitioner to show 

exceptional circumstances to overcome that presumption. 

Second, petitioners should have to raise all their grounds 

for habeas relief in their initial petition. There is a 

judicially developed doctrine of abuse of the wl:it for 

intentionally delaying grounds for habeas relief. See Antone v. 

Dugger, 465 U.S. 200 (1984); Booker v. Wainwright, 764 F.2d 1371 

(11th Cir.), cert. denied, 474 U.S. 975 (1985); Witt v. 

Wainwright, 755 F.2d 1396 (11th Cir. 1985). Peti tioners and 

their attorneys should not be able to postpone executions merely 

by reserving known grounds for subsequent petitions. Federal 

appellate courts tend to allow condemned inmates to raise new 

issues in successive appeals. We need a legislative counterpart 

for the strickland v. Washington, 466 U.S. 668, 686 (1984) test 

to dispense with subsequent appeals from state court proceedings 

14 
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as Strickland disposed of ineffective assistance of counsel 

claims. Florida's attorney general has observed that, generally, 

the issues that the appellate courts send back to lower cOllrts 

for hearings and reconsideration, are ultimately decided to be 

without merit. Thus, petitioners and their lawyers are utilizing 

this strategic delaying tactic reinforced by the federal 

appellate courts. Justice Powell has recognized this abuse: 

A pattern seems to be developing in 
capital cases of multiple review in which 
claims that could have been presented years 
ago are brought forward---often in a 
piecemeal fashion---only after the execution 
date is set or becomes ilIllllinent. Federal 
courts should not continue to tolerate---even 
in capital cases---this type of abuse of the 
writ of habeas corpus. 

Woodard v. Hutchins, 464 U.S. 377, 380 (1984) (Powell, J., 

concurring) • 

Habeas Corpus Rule 9(b) could be amended to limit 

successive, capital habeas petitions, which are major tactical 

delays in collateral review cases. 

provides: 

currently, Rule 9(b) 

Successive petitions. A second or 
successive petition may be dismissed if the 
judge finds that it fails to allege new or 
different grounds for relief and the prior 
determination was on the merits or, if new 
and different grounds are alleged, the. judge 
finds that the failure of the petitioner to 
assert those grounds in a prior petition 
constituted an abuse of the writ. 

Fed. Habeas corpus R. 9(b). Rule 9(b) could prove more useful if 

it were written to provide strong pr~sumptions against the 

validity of a new petition. The rule should state that 

15 
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successive petitions are presumptively invalid unless the 

petitioner demonstrates that the subsequent petition provides new 

or different grounds for relief. 

Third, deference should be given to full and fair trials in 

state courts. It is irrational to believe that a federal 

district court, as much as ten years after the state trial when, 

at worst, witnesses or evidence may have disappeared and, at 

best, memories have faded, can conduct a fuller or fairer 

adjudicatiCi:< no matter how obscure the issue. The ultimate 

result is generally the same, after much delay. In his criticism 

of this protracted process, Florida's attorney general has said 

that the effect is that federal appeals courts are ignoring the 

findings of state courts, making state appellate review virtually 

meaningless. -The time has come to consider limitations on the 

availability of the writ of habeas corpus in federal courts, 

especially for prisoners pressing stale claims that were fully 

ventilated in state courts. . Relief on claims presented 

many years after conviction should be limited to cases in which 

the petitioner can demonstrate a miscarriage of justice or a 

colorable claim of innocence.· Spalding v. Aiken, 460 U.S. 1093, 

1094 (1983) (statement of Burger, C.J. concerning the denial of 

certiorari); ~ Friendly, Is Innocence Irrelevant? Collateral 

Attack on Criminal Judgments, 38 U. chi. L. Rev. 142 (1970). 

Fourth, Congress could enact statutes, specifically making 

federal, capital habeas COrpllS review more efficient by 

modifying state exhaustion requirements and including an election 

16 
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of remedies requirement for death petitioners. The exhaustion 

doctrine presently requires complete state eXhaustion in all 

federal habeas cases. Modifying exhaustion requirements in 

federal, capital habeas petitions would reduce the overall time 

involved in executing vi;l.lid death sentences. Total elimination 

of the exhaustion requirement, however, has been criticized as a 

potential, significant conflict between state and federal courts. 

Addi tionally, the Supreme court has overturned a rule allowing 

exhausted claims to be added on petitions combining both 

exhausted and 1mexhausted claims. Rose v. Lundy, 455 U.S. 509 

(1982) . 

Even if a habeas death petition could be heard in federal 

court while an appeal was pending in state court, the two 

tribunals could reach different results on federal constitutional 

issues. This could cause substantial problems in capital cases. 

To minimize this occurrence, commentators have suggested a 

compromise that would allow limited habeas corpus review of non-

exhausted claims. This proposal would allow merit dismissal of 

unexhausted death petitions Kplainly lacking in"merit. K Pagano, 

Federal Habeas Corpus for State Prisoners-Present and Future, 49 

Albany L. R. 1, 46-47 (1984). In support of limited habeas 

review of non-exhausted claims, another commentator has 

suggested: 

(I}t seems unnecessary and even inappropriate 
to dismiss for lack of exhaustion when a 
petition is plainly lacking in merit. Unlike 
the doctrine of exhaustion of administrative 
remedies, the exhaustion requirement in 
habeas corpus is not designed to obtain the 

17 
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benefit of the expertise of a specialized 
tribunal. Rather, it seeks to further 
federal-state comity by allowing the states 
ample opportunity to consider, and if 
necessary, to correct their alleged 
constitutional errors. It is clear that if 
there has been no such error, no deferral of 
the federal decision should be required. 

Shapiro, Federal Habeas Corpus: A Study in Massachusetts, 87 

Harv. L. R. 321, 359 (1973). Accordingly, 28 U.S.C. § 2254 (b) 

could be amended to include a plainly-Iacking-in-merit t~st. 

As an alternative to modifying the exhaustion prerequisite, 

Congress could enact legislation requiring that death-row 

petitioners elect either state or federal remedies. This is 

feasible in states like Florida that provide habeas corpU:5 and 

post-conviction relief procedures for capital pet'itioners. ~ 

Fla. stat. § 79.01 et seq.; Fla. R. Crim. P. 3.850. Death-row 

inmates now have the option of filing for collateral relief in 

state court and, subsequently, filing for the same remedy in 

federal court. An amendment, conforming to this proposal, would 

permit a capital petitioner the choice of either filing for 

collateral review under state procedures, with an opportunity to 

petition for certiorari in the United states Supreme Court, or 

filing a habeas petition in federal district court with 

entitlement to the federal appeals process. A capital 

petitioner, therefore, would not be deprived of federal review, 

but he/she would be precluded from collaterally attacking a 

~onviction and sentence on substantially the same grounds in both 

the state and federal court systems. 

18 
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Fifth, strict time parameters shoUld be set for advance 

lodg ing of 'Volutninous appendices and records, and even habeas 

petitions with the three federal courts, even if they cannot yet 

be filed. This massive paperwork is not assembled overnight, and 

often is held until the last possible minute for filing with the 

obvious hope that the court will have to grant a stay for review. 

If the district court does not stay the execution, such 

petitione,rs rather confidently reason, then the appellate court 

will. Our clerk's office has had petitioners' counsel wait until 

moments before 5: 00 p.m. to file the petition and an unwieldy 

record for the court's review. This delaying tactic should be 

eliminated, with the result that fewer stays would.be granted for 

lack of time for review. 

I believe that it is well overdue that the writ of habeas 

corpus be put back into its intended use: to prevent unlawful 

detentions and not to delay lawfully imposed sentences. congress 

and the appellate courts have the power to change the system; the 

procedure should be expedited or the death penalty should be 

abolished. I must administer the law as it is, but, with no 

changes in the present system, I foresee an inordinate amount of 

my time being spent on duplicative review. 
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Mr. GRANT. Thank you, Judge Sharp, I can understand your frus
tration as a juristl to those of us who do not have the daily respon
sibility of bearing that, it must be an awful like the tar baby story, 
every time you reach in with one hand you get it stuck and get 
stuck on another. I think the first question I would like to ask is: Is 
there in your view a legitimate effort by the judicial system to 
impose rules upon themselves to eliminate what you have de
scribed-these abuses that you have described? 

Mr. SHARP. Well, there are no rules that can be placed by the 
judges. The judges are-they must go either by what the law states 
or else what the statute states and whenever these petitions come 
before the court, the court must drop everything and review these 
petitions. As I have stated before, most of them, of course, the 
habeas death petitions are under terrible time constraints. 

Mr. GRANT. What percentage-pardon me for interrupting but 
what percentage of your caseload is capital cases? You said you 
had 16 or 17 pending now. 

Mr. SHARP. We have 31 pending right in our own court with two 
judges and that would be 16 or 17. They are not pending, they are 
in some form of appeal in the State at the moment and we know 
that as soon as the remedies are exhausted that we will be getting 
them somewhere down the line and, of course, Florida has more 
than anyone else in the country. 

Mr. GRANT. If you have 30 or so in some stage right now, what 
percentage of your total caseload is that in some stage? 

Mr. SHARP. It is a very small percentage. Out·of probably 1,000 
cases, it is a very small percentage. 

Mr. GRANT. And what percentage of your time as you see it are 
those cases? 

Mr. SHARP. Wellt the percentage of time then becomes inordinate 
in that with 30 of these coming up, I would estimate that it would 
take almost 15 or 20 percent of the time. For exan,ple, 90 percent 
of our cases are civil cases in Federal court, but blilcause of all of 
the cocaine problems in Florida, in south Florida, and now coming 
up into central Florida, I spend about 65 or 70 percent of my court 
time on these criminal cocaine cases and the rest of the time has to 
be spent trying to get out the 90 percent of the civil cases that 
really are entitled to as much time as the others and so it is a very 
definite problem and, of course, these habeas death cases just cut 
into that even more. 

Mr. GRANT. Even more. Am I correct that no State constitution 
can deny a right guaranteed to us by the Federal, the United 
States Constitution? That is correct, is it not? 

Mr. SHARP. That is correct. 
Mr. GRANT. So it is purely within the Constitution to require the 

defendant to elect one system or the other, either the Federal or 
the State system, is not it? 

Mr. SHARP. Most of these 20 assignments of error that come up 
constantly have been fully litigated in the State and when they 
come in, when they have exhausted their remedies and come into 
Federal court, they just put them under a different caption and say 
now our constitutional rights under the fifth, sixth or 14th amend
ments have been violated because of these 20 reasons whereas 
where they were litigated in the State court, they were assign-
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ments there under nonconstitutional issues, they are the same 
issues, they are relitigated. And, for example, this Willie Darden 
case, his newest stay has to do with possible innocence. This is 
really a different subject, but, up to this point, procedurally, he has 
been before 95 different judges, and if one of these constitutiono.l 
issues comes up before me, how am I to be so presumptious as to 
say that I have a right to say that these 94 other judges were 
wrong and rule that~wipe out these other jurists conclusions. It 
seems ridiculous when the process goes that far. 

Mr, GRANT. Mr. McCandless. 
Mr. MCCANDLESS. Thank you. I want to thank you, judge, for 

your testimony. To me it was very illuminating of the process and 
educational. I would like to go back to this Ted Bundy case because 
I think it is exemplary of what it ie we are talking about and that 
point at which the subject of competent to stand trial came up at 
the Federal level, at the circuit court of appeals level of the Feder
al judicial system if I understood the narrative correctly. 

Mr. SHARP. Yes, sir. 
Mr. MCCANDLESS. Inasmuch as on the State level, Judge Jopling 

had gone through this at some previous point and made his deter
mination, I am wondering in my own mind, and I, along with my 
other colleagues, I am not a lawyer but a reformed used car sales
man, what basis could that circuit court of appeals find for chal
lenging what Judge Jopling had already gone through and, in turn, 
sent it back to you, for what I understand to be a further hearing? 

Mr. SHARP. Well, apparently, in finding that a defendant at any 
time who challenges competency to stand trial, the eleventh circuit 
just wanted more indepth evidence if any could be found to deter
mine whether or not he was competent to stand trial because in 
this particular case, Mr. Bundy insisted at several junctures of the 
proceeding to represent himself, even though he had counsel. In 
other words, he was running the-being a former law student, he 
was running his own defense and, therefore, now he is saying 
well-his attorney is saying he was incompetent to conduct his own 
defense; therefore, he should not, he should have a hearing on that 
competency issue. It is sort of a catch-22 situation but the court of 
appeals just wanted a more indepth hearing as well as having 
Judge Jopling come back. He had several psychiatrists and some of 
them said after looking and visiting with him years after, that they 
decided that he was incompetent to stand trial back at the time 
that he was tried. Defense counsel said tbat he led them on wild 
goose chases in depositions and, tharefore, .he was very little help 
to them in that he sabotaged his own defense; therefore, he was in
competent. It could be looked on two ways, by some people, that 
either he was incompetent or he was ingenious, and that is the 
course of it. 

Mr. MCCANDLESS. Given the scenario you are talking about here 
and applying it to our hearing today, it would have been legally 
permissible and within the realm of the circuit court's review to 
have simply said in so many words, we have reviewed Judge Jo
pling's competence trial or hearing. 

Mr. SHARP. Yes, sir. 
Mr. MCCANDLESS. And find that the bases were covered so to 

speak. 
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Mr. SHARP. Yes, sir. 
Mr. MCCANDLESS. One could have, and I do not want to specu

late, but one could have then said that in his case "it is possible" 
that the personal feelings of someone what you characterize as 
"nit-picking" in the process, might have been part of the scenario? 

Mr. SHARP, Absolutely. If legislation were passed where this dual 
review of the same issues was not allowed, then that would have 
been completed :md he could not bring the issue up again. 

Mr. MCCANDLESS. OK. I am getting technical now and over my 
head and you understand that, so bear with me, is a defendant, in
cluding one in a capital case, entitled to what one might consider 
to be the perfect trial and a perfect defense? 

Mr. SHARP. Well, that is why you get the unique question of inef
fective assistance of counsel, because the perfect trial and the per
fect defense would mean that the person gets off, gets acquitted, 
that is the only counsel that is not ineffective. When a person is 
convicted then, obviously, it is ineffective, to the· nth degree and 
this, of course, is not the type of ineffectiveness that they are talk
ing about in appeals, of course, it is error in judgment which they 
felt would possibly be detrimental to a fair and impartial trial. 

Mr. MCCANDLESS. I guess where I am coming from is if Congress 
does various and sundry things that they have been asked to do 
and those become part of the judicial process, we still have the 
judgment aspect of it, the personal philosophical view of di.fferent 
judges who can, depending upon their thought process, sidetrack 
even when Congress does that, right? 

Mr. SHARP. Absolutely, the only thing that I can suggest is that 
procedural methods are passed by Congress to speed up the process 
and hopefully get rid of some of the duplicity, but certainly, as long 
as there is the death penalty, there will be people philosophically 
opposed to it who will try to stalemate at every juncture. 

Mr. MCCANDLESS. Just one more quick one, if I mey, Mr. Chair
man, related to the perfect crime and perfect defense, in the appeal 
process in capital cases, is that considered to be some type of crite
ria that if the individual did not receive a perfect trial with a per
fect defense and that anything in the way of a deviation from this 
is therefore considered to be grounds for a reversal process or a 
lessening or something of that nature? 

Mr. SHARP. Yes, sir, particularly in a habeas death case where 
execution is the ultimate, anything is--any straw is sought as a 
point of appeals to try to get the conviction overturned. 

Mr. MCCANDLESS. Irrespective of how immaterial 01' minor it 
might be procedurally, it would have no bearing upon the issue? 

Mr. SHARP. That is correct. 
Mr. MCCANDLESS. Thank you, judge. 
Mr. GRANT. Chairman English. 
Mr. ENGLISH. Thank you very much. Judge, let me say from the 

outset this committee is very sympathetic with regard to the issue 
of serial killers. We are the only committee that I know of at least 
recently who has looked into that particular problem. I think it is 
one that most experts will tell us that we will encounter more 
often rather than less often, unfortunately, in future years. Also, I 
support the death penalty, but in listening to your exchange be
tween Mr. McCandless, and as he pointed out, we are not attor-
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neys, but we like to apply a little common sense here and hope 
that that works out. As I understand it the question of ~nnocence 
or guilt is not determined on appeal. That is never the issue that is 
brought before the courts on appeal. That is determined at the 
point of conviction and from that point on, it gets to be a question 
of whether the individual got a fair trial, whether his constitution
al rights were being observed, whether this or whether that, but it 
is never on the issue, whether it is the court of appeals, Federal 
appeals court, State appeals court, U.S. Supreme Court, it is not an 
issue of innocence or guilt, is it? 

Mr. SHARP. Every now and then new evidence is found or alleged 
to have been found. 

Mr. ENGLISH. But, again, if that new evidence is found that court 
may order a new trial, they are not doing that because they think 
this guy is innocent. They are doing it on the basis that new evi
dence has been found. 

Mr. SHARP. Right, but that can be anywhere during the appeal 
process. 

Mr. ENGLISH. So we never get into the question of innocence or 
guilt after that first trial, do we? 

Mr. SHARP. Very seldom. 
Mr. ENGLISH. OK, so what we are really looking at as we exam

ine this problem and the delays and the shifts, really comes down 
to the question of how many ingenious devices that all of the law 
schools that we produce from all the lawyers around the country 
can come up with, is not that right? 

Mr. SHARP. Exactly right. [Applause.] 
Mr. ENGLISH. You also then got into the question of, you got into 

the question of the philosophy of the particular business. Now once 
a fellow is named judge, most of these, a good number of them 
anyway, are lifetime appointments, I mean he is there from now 
on, and as we have seen so often in the past, whether we are talk
ing about Supreme Court judges or other judges, we go through 
confirmation process, the U.S. Senate and all of that stuff, these 
guys mayor may not indicate to you what their real philosophical 
beliefs are or they may have a change. 

I remember Earl Warren. He was a Republican Governor from 
California, named by a Republican President, and I think Dwight 
Eisenhower has said in the past, he certainly did not expect Earl 
Warren to turn out to be that kind of judge. He surprised a lot of 
folks, didn't he? 

Mr. SHARP. Yes, he did. 
Mr. ENGLISH. And we see that sort of thing and so, really, when 

we get down to it philosophically, he is judge and he decides well, I 
do not really believe in the death penalty and I know this has been 
through umpteen other judges and they have all ruled on this and 
they have ruled on that and they have ruled this back and forth 
and up and down. He can find a way of stopping that E\xecution if 
he wants to? 

Mr. SHARP. Yes, sir, he can but unless he is one of five on the 
U.S. Supreme Court, he can delay but not stop it. 

Mr. ENGLISH. Oh, that is a good point, he can delay it. But he 
can drag his feet and he can find all kinds of reasons why the 

-----~-------------
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person should not be executed and it can go on for days and weeks 
and months and years. 

I ought to point this out, Earl Warren was also a California at
torney general too, so let's get that down on his record and his 
resume while we are discussing him here. I appreciate that. But, 
the thing that we are coming down to here is it is not just a simple 
quel3tion well, if Congress can just pass a law, this takes care of all 
the problems, because what you have got is you have constitutional 
questions to rack up and certainly, as we have seen with the Su
preme Court time and time again, we do not know for sure how the 
Court is going to rule on those constitutional questions. 

We have seen the delay through all the courts and, again, a lot 
of it comes down to the philosophy of the judge and what he reads 
into it and what he want to see. I mean we could pass a law in 
Congress and we can do as our friends in il1e administration wants 
to do under the law, and as I said, I am somewhat sympathetic 
with it, and put these time limits on. We may very well have the 
U.S. Supreme Court say that is unconstitutional. I mean we all 
know the work load that the courts have. They are overburdened, 
you start putting time limits on them, that means that we are not 
going to be able to carefully hear the appeals of these folks. 

You pointed out yourself that the amount of business that you 
are dealing with in regard to cocaine, and certainly that has had a 
big impact here in Florida, and the work load you have, the drug
related cases we have It is all a part of that, a tremendous work 
load, and we have all read and heard about that. So I guess the 
question I come down to you is, is not the real problem that we 
have with the court system itself and not with the law? 

Mr. SHARP. It is definitely part of the problem for the reasons 
that you stated, but if you did put a time limit or a statute of limi
tations on habeas corpus, it would definitely do away with these 8-, 
9- and lO-year cases, because the only objections that I have seen 
from putting a statute of limitations has to do with not habeas 
corpus death cases but habeas corpus itself. 

People have said that people who have been convicted may be 
uneducated, they may not understand what has been happening, 
they may not have had an opportunity to file for their habeas 
relief, but realize a person who does not have a death penalty, a 
person who has just been in prison for years, the reason he files a 
habeas corpus is so he can get out and whether he knows it or not, 
once he gets to prison, he is going to be surrounded by a whole lot 
of jailhouse lawyers who know a whole lot more law than most of 
us in this whole building here, and they are going to tell this 
person his rights, if he has acted pro se, without an attorney, and if 
a statute of limitations is put on, this person will file that petition 
well within the time limits because he wants to get out. 

If a person is under a habeas death penalty, he does not want 
any time limit at all because he is always represented by an attor
ney during the whole process, he knows what his appellate issues 
are, but he wants to delay them forever, because if there is no time 
limit on a habeas petition at all, he is going to wait until the last 
minute before the switch is pulled. 

Mr. ENGLISH. Use the system. I think we can understand that. I 
think we have got to expect that under any circumstance, they are 
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going to do their best to use the system for all it is worth. They all 
know what judges to go to too, do not they? 

Mr. SHARP. Yes, sir. 
Mr. ENGLISH. Make the right appeal to the right judge. 
Then it comes down to, this committee has oversight and legisla

tive authority over the Freedom of Information Act. We have time 
limits for when the Justice Department can respond, how quickly 
they have got to respond to a Freedom of Information Act request. 
They never make those deadlines. They do not do it. The thing I 
wonder about when I hear about the time limit question in this 
kind of an issue, what happens through the appeal process and 
what happens as far as the Supreme Court is concerned whenever 
you have a judge and he comes up and says my work load is just 
too great and I cannot get to this within that time limit? 

What kind of response would you speculate that we could get out 
of the Supreme Court, you know, what happens under those cir
cumstances? 

Do we just say, well, that guy's appeal is not going to get heard, 
that's it? I doubt that the Supreme Court would let that happen. I 
may be wrong. 

Mr. SHARP. I am not familiar with any execution that has taken 
place because a court did not get around to ruling on it. 

Mr. ENGLISH. Well, that is my point. I do not think it is likely we 
are going to see one either and that is why I am wondering about 
when we can come in, as we have with the Freedom of Information 
Act and set time limits, you know, and restrict him, and the judge 
has got to do this and that and the other, but when we come right 
down to it, when we have got a judge who really does not want 
that execution to take place it is pretty easy to say we have got all 
this other business ahead of it. Isn't that likely to happen? 

Mr. SHARP. No, sir. If there was a statute of limitations and a 
person filed untimely, even if the judge was philosophically op
posed to the execution, if it was untimely filed, then no matter 
what he did, somewhere up the line, it would be overturned be
cause it had to be within those prescribed times. 

Mr. ENGLISH. What about if it was timely filed, such as his attor
ney filed it on time and did everything he was supposed to do, and 
then we have old judge "what's-his-name," and old judge "what's
his-name" is totally opposed to the death penalty, he does not like 
it and he is from south Georgia and he has got all of these cocaine 
cases and I am going to hear cocaine cases, that is what I am going 
to take care of, and I am going to go on, and on, and on, and on; 
and it gets up here near the end of the time period and old judge 
"what's-his-name" says, hey, I am sorry, my work load is just so 
great, I have not got any help, we have not got any more Federal 
judges, Congress has not given me any more money, you know, the 
administration does not want any more of them old judges down 
here, I have not got any help, and I am just loaded under, and I 
cannot make the time limits. We are going to have a justice up at 
the Supreme Court say you cannot execute that fellow because 
judge "what's-his-name" has not reviewed his appeal? 

Mr. SHARP. Yes, that is correct. 
Mr. ENGLISH. So they can thwart the system. 
Mr. SHARPH. Yes, sir. 

84-980 0 - 88 -4 
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Mr. ENGLISH. And now we have got the attorneys playing the 
system. We have got the jailhouse lawyers playing the system, and 
we have got the judges themselves playing the system. Everybody 
is in here playing the system trying to control their own philosoph
ical belief, or get out of jail, depending on what your interest is, or 
you client's, and that is their job. 

I do not want to say that it is not their job, but the point I am 
coming down to is that it is going to be pretty darn difficult for 
Congress to pass laws that in effect prevent these kind of justices 
who philosophically have some kind of ax to grind from messing up 
the works. 

And we also, let me say very quickly, when it comes down to a 
contest between the constitutional rights and the congressional 
law, the congressional law is going to lose, is it not? 

Mr. SHARP. I do not think that Congress would want to do any
thing that would impinge on constitutional rights, but I think that 
that is the reason that we are here today is to see if we can come 
up with some system that will thwart the thwarters. 

Mr. ENGLISH. Yes, I agree with that, and I am all for it. I do not 
want to see it get in the position of saying well, we are going to get 
a quick fix through Congress, because these kinds of problems, we 
are over in a separate branch of Government. 

Mr. SHARP. Right, well I think we all agree there is no quick fix. 
We are here to address the issues. 

Mr. ENGLISH. Yes, and I think that is important for Congress and 
the general public to understand that and the real thing that we 
are going to have to come down to probably is going to be a little 
earlier, we are probably going to have to have more judges, because 
gosh knows, the work load is there. There is no question. We are 
going to have to have it. If you want to deal with these folks in a 
timely manner and put them through this process, that is what you 
are going to have to do. You are going to have to pass some laws, I 
agree. 

Mr. SHARP. The quick fix is to abolish the death penalty and the 
whole problem will go away. 

Mr. ENGLISH. I do not think I am for doing that, and I do not 
think it will ever happen. Well, I am not going to get into speaking 
for the rest of the country, but, anyway, I am not for it, and I think 
if you, I agree with you on the deterrent value. But it has got to be 
timely. Somehow, I think we are going to have to have some help, 
and probably from the U.S. Supreme Court itself. 

You know, I do not think that those fellows can just wander 
around and say we are above others, I think they have got to get 
involved in somehow streamlining this system and probably work
ing with the executive branch as well as the legislative branch and 
somehow addressing that in a manner that does not abridge the 
constitutional rights of our system. 

Mr. SHARP. It has to go hand in hand. 
Mr. ENGLISH. I agree. Thank you very much, Mr. Sharp, I appre

ciate it. 
Mr. GRANT. Mr. Hastert. 
Mr. HASTERT. Tl:?llk you, Mr. Chairman. I think the chairman 

covered a lot of these points but I would just like to try and pull 
some wisdom out of these, out of what we have talked about here if 

~-----------------------~ 
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I can. First of all, in the court, your court, you go into the Federal 
district court and basically your role there is to review the proceed
ings in State court, is that correct? 

Mr. SHARP. Right. 
Mr. HASTERT. And the evidence you. get, the more record that is 

there, the longer that they can string this out and the more testi
mony and appeals and stuff that they can throw in here, it makes 
it almost more impossible to deal with on a timely basis, is that a 
correct premise or am I misconstruing that? 

Mr. SHARP. All of the State actions have to be exhausted before 
they collaterally come into the Federal court under habeas corpus. 

Mr. HASTERT. And then, of course, the more they put into that 
State action, the more you have to go through as a record, is that 
correct? 

Mr. SHARP. Correct. 
Mr. HASTERT. Now you talked about the system and trying to 

beat the system--
Mr. SHARP. Incidentally, let me state, CongTessman, that the at

torneys who represent death appeals are very fine attorneys, they 
are well versed in their field, and they do everything they can to 
bring out every issue imaginable. 

Mr. HASTERT. So all of these things have to be revisited when 
they arpeal in your court, or the district court goes to that and so 
the system really is counterproductive then to the Arr.erican people 
in a sense, is not it? I mean the American people who want justice 
and want things carried out on a timely basis are becoming the vic
tims in this, are not they, really? 

Mr. SHARP. Right, that is tho way I personally feel. 
Mr. HAs'rERT. In our system the courts are the victims too, be

cause what you do is clog up the system and really stop other proc
esses of justice being carried out, whether it is heroin or cocaine or 
whatever other type of crime that you have to deal with. Is there a 
possibility, or is this counter to the whole judicial system, that we 
have a specialization type of court for these types of cases that are 
brought up to speed and somebody has to deal with heroin, he does 
not have to switch bases, if there is a special court that would deal 
with murder convictio.ns or death penalties? 

Mr. SHARP. Well, I do not think there are enough death penalties 
at the present time to merit a special court. It just so happens that 
they all happen to be in Florida, most of the--

Mr. HASTERT. Well, we have got them in Illinois too, unfortunate
ly. 

Mr. SHARP. There are just not enough and we just have to deal 
with them as they come. 

Mr. HASTERT. What I am saying is that instead of being a judge 
for all issues, if you had people who were specialized in that we 
could cut through the system better. 

Mr. SHARP. Well, I think what you are addressing is the fact, and 
it has come up many times, is doing away with diversity of citizen
ship in Federal cases and freeing up the judges to handle mostly 
criminal matters, but that always has been cut off at either the 
Senate or in Congress, but it is a never-ending issue. 

Mr. HASTERT. I mean something that is reasoned cut before it 
happens. In your opinion, and when we get down to the nitty-gritty 
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on this thing, you have five points, the Department of Justice have 
three points that we can work to change things, can you change 
the system and still in your feeling guarantee the people's constitu
tional rights? 

Mr. SHARP. These changes I think would absolutely guarantee 
the people's constitutional rights. They would not change anything 
as far as the appellate system is concerned and I think all it would 
do is possibly cut down ""here we are working on 8 and 10 years 
now for a full review of an appeal on a death case and maybe cut it 
in half or maybe cut it to 6 years, just to streamline it more. 

Mr. HASTERT. You brought out a point before and it makes you 
ponder on it and let me say that I support death penalties and 
have when I was in the State legislature in my home State and I 
think that reflects really the feelings of the vast portion of my con
stituency. 

But, you know, you talked about eliminating the death penalty 
would certainly exped:'te the system, you would not have-this 
whole system kind of works like Congress, when we are up against 
a deadline, we do a lot of talking, a lot of scrutinizing, a lot of ap
peals, and, you know, Gometimes we move that deadline forward 
and not get to it, but the process when you are up against a dead
line you move the death penalty or move that appeal forward feeds 
upon itself and it is, it becomes the medium of, say, well, we have 
got to go back and review this whole thing again. 
, If you eliminated the death penalty, do you think the expedited 
justice on a whole would be furthered? 

Mr. SHARP. Well, the main reason the death penalty is as deter
rent in fact, and there are other reasons, but I think that is the 
main reason, and if some supposed killer goes into a convenience 
store and just before he is ready to pull the trigger today I remem
ber somebody was executed, I had better not do this and that saves 
that convenience store clerk, then the death penalty hal> its deter
rent effect; but if the appeals go on forever and ever and a person 
who is at that convenience store thinks well, if I shoot this person, 
I am not going to get executed, I do not have that threat, if they 
catch me, I will go to prison. 

Mr. HASTERT. Well, I might disagree with' you. I think maybe 
that might be a court perspective of why we have the death penal
ty. I think in the minds of a lot of the American people that there 
are people who feel it is justified to take them out of the system 
and there is such a thing as punishment and that that is one of 
the--

Mr. SHARP. Certainly there are lots of--
Mr. HASTERT [continuing]. Methods the Federal system has to 

take them out of the system. 
Mr. SHARP. Abolition would take care of 90 percent of the ap

peals, they would just go away. The reason they are in the posture 
they are is to thwart the death penalty. 

Mr. HAS'l'ERT. And I might add, what I said, the frustration there 
is that we do have the death penalty in many, many States in this 
country and the frustration of the people who are voters, who are 
taxpayers, who are good citizens in this country is that justice is 
not being done. I think that is the real pressure and the real prob
lem we see. 
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Let me ask you one final question. If we brought up a way that 
we could expedite this system, are we opening ourselves, and, again 
for people who use the system, are we expediting ourselves to a 
constitutional challenge, if there was a time limit put on it? I mean 
the people who, the lawyers who thwart the system, the jailhouse 
lawyers who thwart the system, are we expediting or setting our
selves up for a challenge, a constitutional challenge if we do that? 

Mr. SHARP. I think I can without hesitation say yes, in this liti
gious society everybody is suing everybody else nowadays and it 
costs $60 to sue somebody but so far, the States that have the State 
habeas limitations have not had any serious constitutional prob
lems, but, yes, of course, the first time it comes up, everyone is 
going to question it, but I do not think it is going to be serious. 

Mr. HASTERT. I appreciate your candid answer. Thank you, Mr. 
Chairman, and thank you, judge. I think Mr. McCandless has an
other question he wanted to ask. 

Mr. MCCANDLESS. My colleague brought this up as well as some 
of the previous discussion, back to the timing of the process, with 
the recommendation of both you and-Mr. Cassell, you touched 
upon the fact that there are State time limits to my understanding. 
For example, in my State of California, once you have committed a 
felony, you have 60 days in which to appeal. If you do not appeal 
within the 60 days, you have no further rights, if I understand that 
law correctly. It has been on the books many, many years and is a 
part of the judicial system. 

But what you said in response to Dennis here is if we were to 
instigate such a procedure at the Federal level, which is not cur
rently there, it would probably have to go through the total process 
and be decided by the Supreme Court whether or not it was to stay 
as a part of the judicial process. Is that the problem we face? 

Mr. SHARP. Yef3, I suspect it will be challenged. 
Mr. MCCANDLESS. We do not have anything comparable to that 

currently in the Federal judicial system where there is a time limit 
that one could point to as an analogy? 

Mr. SHARP. Well, all appeals have a time limit, but you men
tioned about your 60 days, that is just for every appeal. Weare 
talking strictly a time limit on a statute of limitations on a habeas, 
your habeas petitions. 

Mr. MCCANDLESS. I guess I was talking about the thought, the 
theory of the time limits is not a new one, it is a part of the judi
cial system, right, and so we would not be breaking new ground if 
that were to be adopted as far as one of the recommendations? 

Mr. SHARP. No, sir. The habeas law is the only one that I know 
of that does not have a statute of limitations. 

Mr. MCCANDLESS. Thank you. 
Mr. GRANT. Thank you. One final question, judge, do the other

is this a problem that is common just to this particular Federal cir
cuit? 

Mr. SHARP. Which problem? 
Mr. GRANT. The abuse of the appeals process, it is not common 

justto--
Mr. SHARP. No, it is not common just to this circuit. It just so 

happens that the Eleventh-that the State of Florida and the Elev
enth Circuit has the most of any other in the United States. 
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Mr. GRANT. Why do you think that is? 
Mr. SHARP. There are more death-row inmates. 
Mr. GRANT. More death row inmates, and the appeal process is 

designed, in capital cases is designed to thwart the final judgment, 
I thought I heard you say that? 

Mr. SHARP. Yes. 
Mr. GRANT. That is right. 
Mr. SHARP. Mr. McCandless, I was thinking that sections 2254 

and 2255 were the only ones that did not have the statute of limita
tions, everything else does. 

Mr. MCCANDLESS. Thank you. 
Mr. GRANT. And in the case of Theodore Bundy, he would just 

be, he would be using the appeal process not too much as to have 
his conviction set aside as he would to avoid electrocution until 
such time as the Supreme Court might rule it unconstitutional and 
have it set aside permanently, is that right? 

Mr. SHARP. Well, both, but primarily I think to indefinitely delay 
his execution. 

Mr. GRANT. And given the composure of a particular court and 
the disposition, as-M:t. English pointed out, part of the judges use 
the system too to perpetuate their own particular judicial philoso
phy about the law, and that, given that, do you think that there 
ought to be some limits put on the tenure of Federal judges? 

Mr. SHARP. It does not bother me as long as it cranks ill with 
their pension. 

[Laughter.] 
Mr. GRANT. It would not necessarily bother you if every 10 years 

or 12 years or whatever time it was so designed to do what the 
State judges do and that is to stand against approval or disapproval 
of--

Mr. SHARP. I have no problem with that. I do see a problem in 
having to run because it is getting to be such an expensive process 
and the judges are all poor. 

Mr. GRANT. We could write a book on that too. 
Mr. English, do you have a question? 
Mr. ENGLISH. I was just curious, judge, your information that you 

had more death row inmates here in Florida than anywhere else 
around the country, why is that? Is that because of the drug prob
lem south of the border? Are those drug related, most of those? 

Mr. SHARP. I really do not know whether they are drug related 
or not and I do not think it is because of the drug problem ill south 
Florida, I think that Florida has had that even before the big drug 
problem. Ninety-five percent of all the crimes are drug or alcohol 
related, so you can always tie that in. 

Mr. ENGLISH. Well, that is, it just seemed curious that Florida for 
some reason would have more of those, I assume you are talking 
about on a per capita basis, or just total number. Are you talking 
about the total number of people waiting execution? 

Mr. SHARP. Total capita that were given the death penalty. 
Mr. ENGLISH. We will try to look into that and see why Florida 

has got more than anybody else. That is an interesting point. 
Thank you. 

Mr. SHARP. Thank you. 
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Mr. GRANT. Judge Sharp, thank you so much for your time, your 
testimony has been very enlightening. Thank you, sir. 

Mr. SHARP. Thank you, gentlemen. 
Mr. GRANT. The next witness is Steven Goldstein. 
Mr. Goldstein is an associate professor of law at Florida State 

University, is a graduate of the Columbia University School of Law 
in New York City. He has become real active in the State of Flori
da. 

Mr. Goldstein, we welcome you on behalf of our committee. 

STATEMENT OF STEVEN M. GOLDSTEIN, ASSOCIATE PROFESSOR 
OF LAW, FLORIDA STATE UNIVERSITY COLLEGE OF LAW 

Mr. GOLDSTEIN. Congressman Grant and members of the commit
tee, I very much appreciate this opportunity to testify. I must 
admit to you that in Congressman English's words, I do teach at 
one of those lawyer schools around the country. I think it is a very 
good school, the Florida State University College of Law. 

Mr. ENGLISH. Will the gentleman yield on that point? 
Mr. GOLDSTEIN. As to whether the Florida State University Col

lege of Law is a good school? 
Mr. ENGLISH. No, what you just said before that, I just wondered 

whether you would elaborate on whether you consider, is that a 
part of the problem here today, the law schools, or would you like 
to elaborate on that a little? 

Mr. GOLDSTEIN. I do not think it is a part of the problem. 
Mr. ENGLISH. OK, thank you. For the record, we wanted to get 

that down. 
Mr. GOLDSTEIN. Obviously, my comments here today are not the 

comments of the Florida State University College of Law and they 
are my own personal comments. I believe my comments today will 
differ dramatically from the comments that you have heard from 
both Judge Sharp and Deputy Attorney General Cassell as well as 
the witnesses who are scheduled to follow this. 

When I got a letter from you, Subcommittee Chairman English, 
asking me to testify, you indicated that the central focus of the 
committee here today would be on the role that the Federal habeas 
corpus remedy plays in the judicial review process available to 
those who are convicted in State courts. You indicated in your 
letter that the Federal habeas remedy could result in delays in car
rying out sentences imposed by State judges, and you asked me to 
comment in my testimony on any subject or issue related to Feder
al-State judicial procedures. Well, what I have chosen to do, and 
the previous speakers have also chosen to do, is not to address the 
broad question of the use or misuse of the Federal habeas remedy 
by those convicted in State courts, but I have chosen to limit my 
comments to the specific context of the death penalty and specifi
cally the role that the Federal habeas remedy plays in that con
text. 

I have chosen to do so for essentially two reasons. 
First, much of the concern, as it has been expressed here today, 

about the misuse of the Federal habeas remedy has arisen in the 
death penalty context. That is, many believe, and it has been ex
pressed here today, that the relatively small number of executions 
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since the Supreme Court in 1976 upheld the facial constitutionality 
of the death penalty statutes, that the small number is attributable 
to the seemingly endless review process that is available to death 
sentence individuals, and Federal habeas corpus is thought to play 
a central role in that review process. As a result, many have begun 
to focus on Federal habeas and suggested that it is one of the rea~ 
sons why the death penalty, although available in theory, does not 
seem to be available in practice and have suggested as a result that 
there needs to be attention paid or focused on streamlining or deal
ing with the scope or the reach of the Federal habeas remedy. 
Second, although my focus is going to be on the Federal habeas 
remedy in the death penalty context, many of the considerations 
relevant to the use of that remedy in that context, such as federal
ism concerns, such as allocation of resources concerns, such as fi
nality concerns that have been expressed by all of you, are equally 
applicable in the broader context of the use of the Federal habeas 
remedy by any person who may be convicted of a criminal offense 
in State courts. What I am suggesting, of course, is that my com
ments although limited and directed toward the Federal habeas 
remedy in the death penalty context, I think have broader applica
bility. 

We have all heard testimony today, and I think we all, that 
there is a general consensus that the Federal habeas corpus 
remedy in part is responsible for thwarting the State's ability to 
effectuate its lawful sentences, specifically its lawful sentence of 
death. The number of those who have been executed since 1976 
seem at first blush to bear out that notion that there is something 
about the review process which is thwarting the States in their 
ability to see to it that lawfully executed sentences imposed by 
State court judges should be carried out, specifically death sen
tences. 

Since the 1976 decisions, the figures that I have seen, as of De
cember 20, 1987, a little more than 11 years after those decisions, 
there has been 93 executions in the United States, 3 in 1976 
through 1979, none in 1980, 1 in 1981, 2 in 1982, 5 in 1983 and now 
the numbers begin to increase, 21 in 1984, 18 in 1985, 18 in 1986, 
and finally the most that we have had to date since the year 1976, 
26 executions last year in this Nation. Of these 93 individuals, 11 
have been voluntary in the sense that those 11, they chose not to 
pursue the legal remedies that were available to them and prob
ably Gary Gilmore is the one that is the most well known to you. 

In contrast to the number executed, the numbers on death row 
have been steadily increasing. As Deputy Attorney General Cassell 
indicated, as of the end of 1987, there were approximately 2,000 in
dividuals on death rows across the country, 150 more than there 
were in 1986 and approximately twice as many as there were in 
1982. In fact, right now, we have more people on death row than 
any other time in our Nation's history, and the number is likely to 
increase. I think an illustration from my home State of Florida will 
indicate why it is likely to increase. 

The figures that I have seen indicate that in Florida, and per
haps at the conclusion of my testimony we can talk about why we 
have so many folks on death row in Florida, but in Florida, about 1 
person a week is sentenced to die in our electric chair, approxi-
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mately about 50 a year. Somewhere between-the statistics indi
cate somewhere between 15 or 20 of those death sentences will be 
reversed on direct appeal by the Florida Supreme Court. That does 
not necessarily mean the person is innocent, it does not necessarily 
mean that he might not be sentenced to death again, but that sen
tence will be set aside on direct appeal. As a result, we have 30 in
dividuals whose death sentences are being affirmed each year by 
the Florida Supreme Court. Unless those sentences are reversed in 
the Federal review process or unless we have at least 30 executions 
a year, the numbers by definition are going to increase if we 
assume the same number is being placed on death row each year in 
Florida. 

And, of course, in this context, it should be noted that since 1976, 
Florida, and this during an ll-year period, has only executed 17 in
dividuals. The most individuals executed has been by the State of 
Texas, which has executed 26, Louisiana has executed 15, Georgia 
has executed 12, and those are the only four States with double 
digits, if you will, that is States that have executed more than 10 
individuals since those decisions. 

As you indicated, Congressman Hastert, no one has been execut
ed in Illinois and, Congressman McCandless, I think you are famil
iar with the situation in California in that no one has been execut
ed. The question then is why, why these small numbers? To what 
extent is it attributable to the review processes available to death 
sentence individuals and, particularly, given the focus of your sub
committee, to what extent is it attributable to the Federal habeas 
corpus remedy? 

Well, I think one reason for the relatively small number of exe
cutions has very little to do with the misuse of the review process 
and particularly the misuse of the Federal habeas corpus remedy. 
That is, although in 1976, the Supreme Court found that the death 
penalty statutes in Georgia, Florida, and Texa'3 were constitutional 
on their face, not surprisingly a number of issues remained to be 
litigated concerning the administration and implementation of 
those statutes and since 1976, those representing death sentence in
dividuals have been successful on a number of appeals dealing with 
the implementation and administration of death statutes in States 
throughout the country. 

As a result, one of the reasons for the small number of' execu
tions, it seems to me, does not have anything to do with the review 
process being misused, rather what it has to do with is the fact 
that death sentence individuals have been successful on the ap
peals they have been granted, both in the State courts, as well in 
the Federal courts through the remedy of Federal habeas corpus. 

Now, notwithstanding, however, these initial judicial successes, 
in the last few years, and I believe Congressman Grant made refer
ence to this, the U.S. Supreme Court has repeatedly rejected what 
are perceived to be the last of the sort of broad-based challenges to 
the way the death penalty is being administered in States who 
have the death penalty. For example, last term in a 5-to-4 decision 
the Supreme Court rejected a broad-based claim that the death 
penalty was being administered in a racially discriminatory 
manner in Georgia. After that decision, we had four individuals ex
ecuted in a relatively short period of time in the State of Louisiana 
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because the only issue that remained then to raise, to b~ ~~~. ;;.ated, 
was the issue that was then pending before the U.S. Supreme 
Court. 

The year before that Georgia decision, the court rejected a claim, 
once again, a claim that could have wide applicability that the ex
clusion of those who were opposed to the death penalty in all as
pects from the guilt/innocence phase of a capital trial caused con
stitutional problems. That claim was rejected by the U.S. Supreme 
Court, and what I am suggesting is that given this recent action of 
the Supreme Court, and given the rejection of what are perceived 
to be most of the broad-based challenges that were available as to 
the administration and implementation of the death penalty, you 
are likely to see the number of executions rise, just as you saw the 
number of executions reach its highest level in 1987, when it 
reached the level of 25. 

I think you should keep this in mind when you are considering 
proposals to change the judicial review pro(;ess, because it may be 
that that judicial review' process is working very weil and we just 
need to be patient to give it the time to work and what will happen 
in terms of the State's ability tv carry out its sentences, you will 
find that they will begin to be carried out with at least more repe
tity than at least they have been in the past 10 years. 

A second reason for the small number of executions which also 
in my judgment could not be as attributable to the misuse of the 
Federal habeas remedy or the review process, relates to the com
plexity of the issues that are present in capital litigation given the 
stakes that are at issue. That is, the American Bar Association did 
a study of capital litigation and they interviewed lawyers who han
dled these cases, and this is what a well-known practitionery from 
a prominent New York Wall Street firm had to say about capital 
litigation. 

He said: 
I have been involved both as plaintiffs counsel and defense counsel in major pro

tracted litigation of several different types. No case I have ever handled compares in 
complexity with my Florida death penalty case. The death penalty jurisprudence is 
unintelligible. It is inconsistent and at times irrational. In addition, it is evolving. In 
short, there is nothing more difficult, more time consuming, more expensive and 
more emotionally exhausting than handling a death penalty case after conviction. 

What I am suggesting to you, of course, is that given the stakes 
that are at issue, we are talking about a decision by the State to 
put someone to death in a premeditated fashion which is supported 
by the citizenry in this country overwhelmingly, but clearly it is an 
extremely important decision. Given the stakes that are at issue 
and given the complexity of these proceedings, perhaps it should 
not be surprising that the review process and delays in implement
ing those sentences are what they have been to date. 

I would hope that given these stakes and given the complexity 
that we would want to err on the side of being deliberate rather 
than to err on the side of pushing forward. I remember Deputy At
torney General Cassell made reference to Justice Rehnquist's com
ments about putting these cases on instant replay. Well, the other 
analogy that has been made by another member of the Supreme 
Court is that we have to be careful that we do not put these cases 
on fast forward because just as we do not want to put them on in-
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stant replay, to use our VCR analogy, we also do not want to put 
them on fast forward. 

Congressman Grant also made reference in his initial comments 
to whether it should make any difference to us whether a death 
sentence if it is ultimately held valid, whether it is carried out 6 to 
7 years rather than 2 to 3 years after its imposition. In this regard, 
in the context of deterrents, in the context of retributiOl.'!, I would 
like to quote from Justice Stevens of the U.S. Supreme Court who 
said that, "The deterrent value of incarceration during that period 
of uncertainty may well be comparable to the consequences of the 
ultimate step itself." And he made reference to the plight of an in
dividual named James Autry from the State of Texas who was, in 
Texas they have execution by lethal injection, who was strapped 
down, was about to be injected, and then received a stay of execu
tion. He was later subsequently executed by the State of Texas, but 
the point, of course, is does it, should it make a difference, assum
ing, of course, that the person is not a threat to society, the person 
is not caught committing other crimes while in prison, that in fact 
the execution takes place 6 or 7 or 8 years after the imposition of 
sentence rather than 2 or 3 years after the imposition of sentence. 
I would suggest to you that although the public very much wants 
the death penalty, I am not sure that the public wants the death 
penalty necessarily with the degree of speed that is sometimes sug
gested by those who are suggesting reforms in the review process. 

That is, it becomes an equitable question about how fast the judi
cial process should be for these cases. If we are assuming that even
tually this person is going to be executed 6 or 7 years after the sen
tence is imposed, and some might suggest, as I indicated in my pre
pared statement, that if you had a class, of substantial number of 
indigent Social Security recipients who are unlawfully denied bene
fits by the U.S. Government, that the judicial review process 
should not be what it is today, that is available to them, before 
they can get those Social Security benefits to which they are enti
tled. 

What I am suggesti...1g to you is that the pace of the review proc
ess in the death context becomes a question of values, values that 
are very different from the question of whether we should have a 
death penalty. There is no doubt that the peoplp. want the death 
penalty, but how quickly they want sentences to be imposed, I 
think is an entirely different question. 

With these preliminary comments in mind, what I would like to 
do is take you through the review process available to death sen
tence inmate and particularly to focus on whether or not the Fed
eral habeas corpus remedy is the problem which is creating the 
delay. There may be steps in the review process which is resulting 
in delay in implementation of sentences which are steps over 
which you do not have control. 

The first step, of course, after a death sentence is handed down 
by a State trial court is an automatic appeal to the highest court in 
that State. That part of the process can take anywhere from 1 % to 
2 years and it is obviously beyond the control of Congress. 

I would remark in the Ted Bundy case, at least the case that 
arose out of Tallahassee, the Chiomega murder/killings, which I 
am most familiar with, the Florida Supreme Court took 5 years to 
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rule on his direct appeal. That is not to say they were wrong in 
taking 5 years, but it is to say that one cannot simply focus on Fed
eral habeas corpus and say that the reasons for the slow pace, the 
review process, is attributable to the Federal remedy versus reme
dies that may be available to a death-sentenced individual in the 
State courts. 

Assuming the highest court in a State affirms the death sen
tence, the next step in the process is for the death-sentenced indi
vidual to seek review, at least as to any Federal constitutional 
errors, in the U.S. Supreme Court, and they generally do this by 
way of certiorari. 

The Supreme Court's certiorari jurisdiction is discretionary, as 
you all well know, it is generally reserved for cases that raise 
issues in which there is a conflict among the Federal circuit courts 
of appeal or conflicts with the highest State courts or that really 
involve matters of nationwide importance. So it is very unusual for 
the Supreme Court to accept certiorari in a "typical" death case, 
assuming there is such a thing as a IItypical" death case. 

It is important to keep that in mind because if you believe there 
should be some Federal forum for a death-sentenced individual to 
raise Federal constitutional claims, many suggest, well, that Feder
al forum is available, because he can seek review of the State court 
judgment in the U.S. Supreme Court. But the reality is to expect 
the U.S. Supreme Court to provide the Federal review that is now 
being provided by the Federal district judges in Federal habeas 
corpus, it would be totally unrealistic given the caseload pressures 
on the U.S. Supreme Court. It is just not reasonable to expect them 
to be able to do that, particularly, given the fact we now have 
almost 2,000 people on death rows around the country. Generally, 
the Supreme Court denies certiorari and it generally takes about 9 
months, and we are estimating now as to how long it takes, but it 
generally takes about 9 months. It could take longer. It took longer 
in Ted Bundy's case. It almost took 16 or 17 months in Ted Bundy's 
case when the U.S. Supreme Court denied certiorari after the Flor
ida Supreme Court, 5 years after his conviction, had affirmed that 
conviction. 

The next step in the process is for the death-sentenced inmate to 
initiate what is commonly referred to as collateral remedies, mo
tions for postconviction relief. He will file these in the State trial 
court. It is very difficult to predict when these will be filed because 
unlike on direct appeal, and unlike a trial, the individual has no 
constitutional right to counsel, and if I may digress for a moment, 
that, in my judgment, is the major problem with placing time limi
tations on when the Federal habeas corpus remedy should be avail
able, that is, in the situation Judge Sharp referred to, and that 
Congressman Hastert referred to in terms of direct appel:.\l, 60 days, 
or Congressman McCandless, in those situations, the individual has 
a right to counsel. Counsel is provided by the State; therefore, it 
makes sense to impose some time limitation. In the context of 
these collateral proceedings, there is no constitutional right to 
counsel, and so if these individuals are going to be represented, 
they are either represented by volunteer counselor in some States, 
and Florida to its credit happens to be one, where the State has 
prC'vided funds to provide counsel for such individuals in these col-
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lateral proceedings. What I am suggesting to you is if you are seri
ous about the Federal habeas remedy being a meaningful remedy 
to raise Federal constitutional claims, it does not make sense to say 
yes, we are going to have this remedy, but then give individuals 
who want to raise arguments pursuant to this remedy a time limi
tation, and we can get into debates as to what that time limit 
should be, unless you are willing to give them-make meaningful 
their access to that remedy. 

The folks on death row, despite Judge Sharp's reference to jail
house lawyers, and being literate, the folks on death row are not 
the kind of people who are able to decipher the Supreme Court de
cisions, the law, if you will, and what is necessary in order to pro
ceed in Federal habeas corpus, so you may speed up the process, 
but by speeding up the process, you effectively deny someone the 
remedy, and so-well, what I suggest that you might do, if you are 
looking at time limitations, is that you might condition those time 
limitations on whether the State provides a mechanism for such in
dividuals to have access to lawyers, because unless you do so, I 
think in reality what you are doing is eliminating the remedy for 
those individuals and perhaps that is what you should do, if you 
believe that is appropriate. But you should not do it through indi
rect means, that is by providing for a time limitation, but yet not 
providing people access, or meaningful access to that remedy. 

As to how long the process will take when the individual is going 
through the State postconviction collateral remedies, it is difficult 
to predict because you do not know when the petitions are going to 
be filed, because the people do not have a right to counsel as a gen
eral rule. As I said, in Florida, they do. And you also do not know 
whether the trial judges will grant evidentiary hearings which may 
cause the proceedings to take longer than they ordinarily would 
take. 

Why do we have these proceedings? What goes on in them? Well, 
one, they are there to give the individual an opportunity to raise 
claims which he could not raise during his direct appeal or during 
his trial; claims which may come to his attention because factual 
information becomes available after that trial which was not rea
sonably available prior to the trial. For example, the prosecution 
has an obligation to make available to the defense exculpatory in
formation, that is information that may negate his guilt. It may be 
that after the trial, the defendant believes that in fact the prosecu
tor did not turn over exculpatory information. Well, there needs to 
be a record made as to whether that took place, what were the rea
sons why because that may be relevant to how the courts rule and 
that obviously could not have been done during the course of the 
trial. The same is true with regard to ineffective assistance of coun
sel claims. You cannot have testimony whether the lawyer was 
competent during the trial, so there is a need for this postconvic
tion remedy. 

The second reason why the death sentenced individual will resort 
to a State postconviction remedy first is because of the congression
al requirement that they must exhaust these remedies before the 
Federal habeas remedy is available. I think that is a good rule :In 
light of federalism concerns, that is, you want to give the State 
judge the first opportunity to rule on this, but it does mean that 
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the death sentenced inmate, before he will go into Federal habeas 
corpus, will first go through the State collateral postconviction pro
ceedings and that takes time. That takes time at the trial court 
level and that will take time when he appeals that decision, if it is 
against him, we assume, to the highest court in his or her particu
lar State. 

And generally, it does not take so long, those proceedings, be
cause unlike the collateral proceeding before the Federal district 
judge, the judge that hears this collateral proceeding in State court 
and the appellate court that reviews any ruling are the same folks 
who was the trial judge generally at his trial and the appellate 
court who heard his direct appeal. 

So, in terms of delaying the process, this tends to be more expedi
tious than what happens later on in the Federal habeas proceeding, 
which should not be surprising, because when the Federal district 
judge gets the Federal habeas corpus petition, it -is the first time he 
or she has had an opportunity to examine the State court record, 
what went on, and not surprisingly, when death is at issue, and the 
stakes are high, given the complexity of the matters at issue, these 
records tend to be voluminous, they tend to be long. 

And that is why the Federal-thp. timeframe within which the 
Federal districi; judge initially makes a decision on the Federal 
habeas corpus proceeding can be anywhere from a year to a year 
and a half. It may be shorter, as Judge Sharp did in Ted Bundy's 
case, but it is understandable why in fact that timeframe may be 
what it is, and it is also understandable in light of the fact that, as 
I indicated earlier, people do not have a right to counsel in these 
proceedings. 

You have to ask yourself if you do not provide counsel and you 
do provide a time limitation, do you want Ted Bundy by himself to 
file papers and argue before Judge Sharp? Do you want the 288 
people on Florida's death row to try to do that? Do you think they 
are capable of doing that? Would that make any sense? So, unless 
you do provide some system of counsel, I think that that is the 
problem that you are going to run into. 

After the Federal district court rules on the Federal habeas 
corpus petition, as the Deputy Attorney General indicated, assum
ing the death sentenced individual can get a certificate of probable 
cause, either from the Federal district court or the court of ap
peals, he can then appeal that determination all the way up to the 
U.S. Supreme Court. Then conceivably the process could repeat 
itself, and as Judge Sharp indicated, there currently exists rules 
under the Federal habeas corpus rules and statutes which give the 
Federal courts the power to dismiss successive Federal habeas 
corpus petitions if they believe it would constitute an abuse of the 
writ. That is, they believe the judicial process is being somehow 
abused and undermined, that is, they do not have to hear the 
claims on their merits, they have the authority right now to dis
miss those successive Federal habeas corpus petitions. 

What I would like to do now is to turn to some of the suggestions 
for reform that have been made this morning and see if I can re
spond to those suggestions and then hopefully respond to any ques
tions that you may have with regards to the suggestions that have 
been made both by Judge Sharp and the Deputy Attorney General. 
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One suggestion that is frequently advanced in a variety of ways 
has to do with changing the scope of the Federal habeas remedy, 
that is to limit the kinds of claims that might be available under 
Federal habeas corpus. To some extent, you might limit those 
claims to situations where unless someone can couple their claim 
with a colorable showing of factual innocencl:J-Judge Sharp made 
reference to that-the claim should not be cognizable, that is, for 
example, a double jeopardy claim would not be able to be presented 
in a Federal habeas corpus proceeding if, in fact, we were limiting 
Federal habeas corpus to claims that related to innocence. 

And I would disagree with Judge Sharp and Congressman Eng
lish that the claims that are litigated in these proceedings have 
nothing to do with factual innocence or guilt. Very often the consti
tutional claims that are litigated have to do with innocence or 
guilt. For example, there are constitutional procedures which
principles which say that with regard to Identification procedures, 
lineups, that any unnecessarily suggestive procedure that might 
give rise to a likelihood of misidentification is a violation of the 
Constitution. 

Well, those kinds of claims directly impact on factual guilt or in
nocence. There are limitations on what a prosecutor can do in clos
ing argument and appealing to prejudice. Well, those kinds of 
claims may very well impact on factual guilt or innocence because 
it may be because of the prosecutor's comments the jury in trying 
to determine whether guilt has been established beyond a reasona
ble doubt was influenced by improper comment. It may be that an 
involuntary confession in violation of the fifth amendment is also 
unreliable. It does not necessarily follow that it may be, but it 
could be. 

My point then is that there are a number of constitutional 
claims which do impact on the determination of guilt or innno
cence. One suggestion that has been made is to limit Federal 
habeas corpus to constitutional claims that in essence go to the in
tegrity of the factfinding process. This suggestion was initially ad
vanced by a very distinguished judge in the second circuit court of 
appeals by the name of Judge Herbert Friendly in a very influen
tial University of Chicago Law Review article that both Judge 
Sharp and Deputy Attorney General Cassell make reference to, 
and to some extent his views found a champion in Justice Powell 
on the U.S. Supreme Court and it manifested itself in a Supreme 
Court decision. That is, the Supreme Court has now held that 
fourth amendment claims, claims dealing with unreasonable 
searches and seizures, can not be raised in Federal habeas corpus 
proceedings, assuming the individual had a full and fair opportuni
ty to litigate that claim in the State courts, and the reason the 
court reached that decision was that fourth amendment claims are 
essentially truth defeating. 

The reason we have the fourth amendment has very little to do 
with getting the correct factual resolution of guilt or innocence; 
what it has to do with is protecting other values, privacy values. So 
the Supreme Court has already taken some steps toward limiting 
the reach of the Federal habeas corpus remedy outside of claims 
that are relevant to guilt or innocence, but it has not gone further 
than that decision and it is in part because it has not gone further 
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than that decision that we see these suggestions such as that made 
by Judge Sharp to limit the reach of the Federal habeas corpus 
remedy to claims that goes to factual guilt or innocence. It is a dif
ficult question and in my prepared statement, I have tried to bal
ance the competing considerations that playa role. 

On the one hand, you have to ask yourself how important should 
it be that someone convicted in the State courts should have at 
least one opportunity to have a Federal forum for the resolution of 
his Federal constitutional claims. That is, as I have suggested, to 
rely on certiorari to the U.S. Supreme Court makes no sense. To 
what extent should the Federal courts have some role to play in 
the vindication of Federal rights? 

The other side of the coin is, if you get a full and fair hearing in 
the State courts, since we are dealing with state court judgments, 
it is inappropriate for Federal judges to overrule decisions made by 
State court judges. That is, federalism and comity concerns dictate 
that we take the Federal courts out of this process. Congressman 
McCandless is very familiar with this situation in California where 
three justices on the California Supreme Court who were up for re
election last year or 2 years ago failed to get reelection and, in 
great part, their failure to get reelected was based upon their deci
sion in death cases. 

That gives rise to the question again in State courts, State judges 
are elected. Passions run hif;~. with regard to these cwes. It is not 
to say that State judges cannot be fair, it is not to say that State 
judges do not protect constitutional rights. The question is, do you 
want to take the Federal courts completely out of the game, so that 
they are no longer a player in the determination of whether Feder
al constitutional rights are safeguarded or not. Unfortunately, in 
our history, it tells us that with regard to the vindication of Feder
al constitutional rights, our citizenry has most often had to turn to 
the Federal courts. It is changing. State court judges are sensitive 
to Federal constitutional rights, but the question is, do you want to 
reverse that trend, and when you start talking about limiting the 
reach, the scope of the Federal habeas corpus remedy, you are in 
essence suggesting that with regards to whether-and we are not 
talking about State's rights now, State constitutional rights. We 
are talking about whether with regards to Federal constitutional 
rights, the Federal courts essentially should play no role; that 
would be a dramatic change in the history of our country's juris
prudence, particularly our country's jurisprudence in the last-in 
the 20th century, and particularly the last 30 or 40 years. 

The other reforms that have been suggested today go not so 
much to the scope or the reach of the Federal habeas corpus 
remedy, but rather they go to placing procedural limitations on the 
use of that remedy. I have already addressed the question of time 
limitations and the problems I see with time limitations unless 
they are conaitioned upon the availability of counsel for such indi
viduals. Another procedural limitation that Congressman Hastert 
made reference to in his questioning was the raising-and Deputy 
Attorney Cassell made reference to it-was the raising in Federal 
habeas corpus of claims that were not presented before the State 
court judges. I forget which Congressman made reference to the 
Supreme Court decisions over the past 10 years, which have virtu-
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ally made it impossible to raise something in Federal habeas 
corpus if in violation of a reasonable State procedural rule, it was 
not raised in the course of the State court proceeding. That is not 
to say that those decisions by the Supreme Court were correct. 

I have my own views on these decisions and I will not get into 
those today, but it does suggest that the Supreme Court has moved 
in that area and the question once again is to what extent do you 
want to continue to give the courts flexibility to adopt doctrine 
versus trying to do what I believe Congressman English indicated 
he might have some problem with, that is in legislation trying to 
codify every conceivable situation where something should not be 
applicable or something should not come into play. 

I guess I would like to close with a comment from Justice Harlan 
of the U.S. Supreme Court, who I think that most folks who have 
studied the U.S. Supreme Court would indicate was a very conserv
ative Justice and one who was most revered and this is what he 
had to say about processing death cases. He was not talking about 
Federal habeas corpus, but he was talking about the basic question 
that you are confronting of the process that is available to these 
individuals. 

He wrote, <ISo far as capital cases are concerned, I think they 
stand on quite a different footing than other offenses. In such cases 
the law is especially sensitive to demands for ... procedural 
fairness ... I do not concede that whatever process is 'due' an of
fender faced with a fine or a prison sentence necessarily satisfies 
the requirements of the Constitution in a capital case. The distinc
tion is by no means novel . . . nor is it negligible, being literally 
the difference between life and death." Thank you. 

Mr. ENGLISH. Thank you very much, Mr. Goldstein. We appreci
ate that. You were mentioning in your statement, that you are not 
sure that we really want to take the Federal court system out of 
the State capital punishment acts and conditions. Can we take 
them out, under the Constitution? 

Mr. GOLDSTEIN. Whether, if Congress chose to entirely do away 
with the statutory remedy of Federal habeas corpus, whether that 
would be constitutional or not is a question that the Supreme 
Court fortunately has never addressed. Deputy Attorney General 
Cassell in his statement spent quite a bit of time trying to address 
the question of to what extent limitations on Federal habeas corpus 
would cause constitutional problems; it is a very complex issue and 
I would suggest just given the amount of time in his statement that 
he spent on it indicates that there are serious constitutional ques
tions if you try to significantly limit the Federal remedy of habeas 
corpus. 

Mr. ENGLISH. Does that also apply if Congress should decide to 
include time limits with regard to the habeas corpus, does that 
raise the constitutional question. Does the Court have to decide 
whether in fact that is constitutional or not? 

Mr. GOLDSTEIN. I think that raises a constitutional question, but 
I tend to agree with the views that have been expressed earlier. I 
do not think those who would raise that issue would be able to pre
vail, but I do think if you do not provide counsel and you do pro
vide for time limitations, there is another constitutional problem 
and that is the problem of providing a remedy, and this is a due 
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process problem, but, on the one hand, providing the remedy, but, 
yet, on the other hand, not really meaningfully making it avail
able. 

Mr. ENGLISH. Mr. McCandless. 
Mr. MCCANDLESS. Thank you. I feel like I went through a 2-hour 

condensed version of a law school dissertation here, my head is 
swimming a little bit. Before I start, since the history of California 
was intermittently brought in, in 1972, then State Senator Dorothy 
McMahan initiated a proposition 17 which amended the California 
Constitution to read that capital punishment was neither cruel nor 
unusual. The amendment became necessary because the Supreme 
Court had interpreted the California Constitution as prohibiting 
the death penalty, because it was cruel and unusual punishment 
and the people voted on that statewide issue 68 to 32 that it was 
not cruel and unusual punishment and followed in 1978 by another 
proposition introduced which expanded then to engage in constitu
tional changes where more types of felonies would be subject to the 
death penalty and initially passed by a 79- to 29-percent margin. 

This is how the California Constitution currently reads. The 
problem that the State supreme court had was that it ignored the 
mandate of appeal and continued in the former manner of finding 
ways of making-and direction by which to negate what people 
have said on two previous occasions that they wanted as part of the 
State laws and a part of the State constitution. OK, now, let us get 
to where we are now. In the process of our hearing today, we have, 
as I see it, two issues. We have the deliberate desire on the part of 
the parties involved to postpone the sentence duly imposed, proper
ly arrived at to the maximum degree possible, to the extent that 
possibly something new might come up and that the death sen
tence would be ruled in some manner favorable to those. 

On the other side, we have the presentation of legitimate ques
tions relative to the trial process and the exercise that society went 
through with respect to this individual. As in the example of Judge 
Sharp, when you present 150 pounds of documents that have been 
a part of the process for years and years and years, at the 11th 
hour at a certain level of the review process, I have difficulty with 
that. To me, that is not the judicial process, that is a stalling 
process. 

Mr. GOLDSTEIN. If! may respond--
Mr. MCCANDLESS. And so the question I have for you is, at what 

point do we take the rights of the individual into consideration and 
at what point do we take the rights of the majority into consider
ation which I referred to in my comments relative to California. 
The majority was sick of the rights ot' the individual being so pro
tected that the majority was losing out. 

Mr. GOLDSTEIN. Well, in terms of the rights of the majority 
versus the individual, the court's role is not simply, as you are well 
aware, to echo the sentiments of the majority. Their role is to in
terpret, in this case, the laws of California or the Constitution and 
I happened to teach at the University of San Diego Law School a 
while back, and the election campaign was going on, and I under
stand the frustrations that the people felt to the extent that a visi
tor can. But my understanding of the position of the California 
judges was that certainly they were not trying to thwart the wishes 
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of the people, they were trying to in good faith implement what 
they believed to be what the Constitution required. 

It is a difficult determination certainly, but I think in deference 
to the position those judges took, I think that was in fact their posi
tion. Now, as to the question of taking 150 pounds of documents 
and dumping it on the Federal district court's doorstep 1 day 
before an execution, ask yourself as I have done, because I have 
litigated some of these cases, whether it is really in your client's 
best interest to do that or whether what is likely to happen when 
you do that is what Judge Sharp expressed, that is the judges get 
very upset legitimately about why you are doing it, particularly if 
you cannot come up with any conceivable explanation as to why 
you have waited so long. 

The reason why this happens-the reason why this happens is 
because these folks do not have the lawyers and what tends to 
happen is only when a death warrant is signed will volunteer law
yers step up front and take the case because they are very difficult 
cases so people are not going to jump at taking them, they do not 
get paid. And Judge Sharp made reference to the Washington, DC, 
law firm that handled the Bundy case saying they were spending 
$750,000 out of their pocket. So because they do not have lawyers, 
these petitions are not filed and then what happens is a death war
rant is signed, people scurry around trying to get a major law firm 
in Washington or New York or whatever to take the case, they 
take the case but it is under the pressure of the death warrant just 
being signed. 

Now that is changing in Florida to Florida's credit because Flori
da recognized that problem. I was involved in a case where a death 
warrant was signed for someone who had no lawyer and was 
within 24 hours of his execution and no papers had been filed, be
cause he had no lawyer, and it became clear that the Florida Su
preme Court was not going to let this person be executed simply 
because he was not able to find a lawyer. 

So in 1985, the State of Florida stepped in and did provide an 
agency and California has a similar program, but those are the 
only two States right now that have such programs and until you 
provide for counsel, I think it is unreasonable to expect these peti
tions to be filed in an orderly way and even if you do provide for 
counsel by setting up a mechanism like we have in Florida, you 
have to fund it so that you can have the kind of orderly progres
sion that I think everybody would like to see. 

Mr. MCCANDLESS. A couple of statistics for purposes of discussion. 
My information is that there currently are 1982 inmates within the 
States awaiting the death sentence. They may vary one or two or 
three. With respect to my State which the information was readily 
available, there are 233-223, I am sorry. The average length of 
stay, since we have not had an execution since 1967-this is going 
to be interesting because the average length-is 7 years and 2 
months. 

Well, we know that some of those were on death row in 1967 
when the last execution took place and so 1977 and 1987, it is con
ceivable that some of them have been there over 20 years or 
coming up to 20 years. 

At what point is society justified in moving forward? 
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Mr. GOLDSTEIN. I think society is justified in moving forward 
when a fair determination is made that that individual does not 
have a claim that has any merit and I think in the context of what 
you are talking about in California, your criticism as you have ex
pressed it, to some extent, is not with the process but with the 
judges. 

The reason for the absence of executions in California is not that 
the judges evenblally are affirming death sentences but taking a 
long time, but rather what is happening is that with regards to 
questions of broad applicability in California, the judges have said 
the death sentenced individual has been successful, so he has to 
have a resentencing hearing or he has to have a new trial. He may 
be found-the same sentence may be imposed again and then he 
never really leaves death row, but the problem is not the process, 
the problem, if it is a problem, is the Constitution or the laws of 
the State of California which have to be followed ns interpreted by 
the courts if these death sentences are to be effectuated. 

As I said, I think that is changing because in the last couple of 
years, the Supreme Court has addressed what seemed to be the last 
sort of broad based challenges that were available. 

But just to give you some figures, between 1976 and 1983, of the 
cases that were heard by the Federal courts of appeals, death cases, 
death sentenced inmates were successful in the sense, not that they 
would ultimately win, but got a new hearing in 73 percent of them, 
73 percent of them. That is not the fault of process, we may have 
people we do not want to be judges on the Federal courts, but it is 
not the process. I mean you cannot blame the process when the 
people using that process are being successful. 

Mr. MCCANDLESS. One other question, you touched upon one of 
the areas in which appeals take place, the incompetency of the at
torney representing the client, and I am out of my field here so be 
patient with me. It would appear to me that somewhere during the 
basic trial process, it is the responsibility of the judge to make 
some kind of determination of that nature based upon performance 
or lack thereof of the individuals in the court, whether it be the 
prosecutor or the defense, and to take the necessary steps under 
his jurisdiction to correct that. Am I erroneous in my thought proc
esses? 

Mr. GOLDSTEIN. No; I think the judge has some obligation with 
regards to what he can observe, but, if, for example, the lawyer has 
not done any investigation and a reasonable investigation would 
have produced a witness and the lawyer never chose to do so, there 
is no way for the judge to know about that during the course of the 
trial and that is why irrespective of the judge, to deal with, for ex
ample, the lawyer, and these are not good examples, but the lawyer 
is maybe, seems to have-like maybe he was drinking the night 
before. I mean judges can deal with that, or the lawyer who clearly 
does not seem to understand what he is doing, the judge should in 
my judgment take action to make sure that the defendant's life is 
protected. 

But there is a whole range of issues which lawyers have to take 
care of in terms of providing proper representation which it is just 
not reasonable to expect the trial judge to know whether they are 
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doing what they are supposed to do. Primarily in the area of inves
tigation in preparing the case. 

Ml'. MCCANDLESS. One final point, you talked about the need to 
have the Federal system involved at some point to assure what I 
would deem to be the integrity of the process at the State level. Is 
not that Supreme Court appeal, Federal Supreme Court appeal 
process, is not that somewhat of a check and balance on that? 

Mr. GOLDSTEIN. It is, but once again, the Supreme Court never 
accepts certiorari, they cannot handle the cases. They rely on the 
Federal district courts and Federal habeas to do that. If you did 
away with Fedeml habeas in a good many cases, then I suspect you 
would have Justice Rehnquist coming before Congress wanting 
some emergency court of appeals or some other court to be set up 
as he has already done now, suggesting that there is a need for an
other court, because they would not be-they do not 'deal with the 
ordinary, to the extent there is an ordinary case, they only deal 
with the cases where there is real conflicts and major issues and to 
expect them to play a role in all of these cases, I think is unrealis
tic given their case loads unless you want them to become like 
Judge Sharp where all of his time is being spent on those cases. 

Mr. MCCANDLESS. I am not advocating that. I am getting expres-
sion. 

Mr. GOLDSTEIN. Yes, I am sorry, I did not mean to suggest that. 
Mr. MCCANDLESS. Thank you, Mr. Chairman. 
Mr. GRANT. Thank you. 
Mr. Goldstein, as usual you complete all the argument before we 

get a chance to ask you the questions. I want to thank you for the 
advice and leadership that you have given to me, not only on this 
issue, but a lot of other issues. I think what we are-and I will be 
very brief, but I think what we are about is an enunciation of what 
we perceive is the broad understanding of lay people and it is obvi
ous that you know the law and that the general practition of it, 
and you are very good in explaining it, and that you have as your 
basic desire to protect the constitutional rights of the individual. 
And I think that the thing that frustrates people in general and I 
am sure I am not telling you anything that you do not already 
know, the issue that frustrates people in general is the seeming in
sensitivity to the broad rights of the people to see justice ultimately 
done. 

In the case of Theodore Bundy, a case that you are very familiar 
with, it is my understanding, and please correct me if 1 am wrong, 
he had exhausted all of his appeals in the Chi Omega murders and 
then he was allowed to pursue a whole different set of appeals in 
the Kimberly Leach case, even though he was supposedly ready for 
execution in the Chi Omega murders, is that-was he ready in the 
sense--

Mr. GOLDSTEIN. No. No, Judge Sharp detailed the chronology as 
to the Leach case. There was a similar chronology with regards to 
the Chi Omega cases and the Federal court of appeals in that case, 
in the Chi Omega cases also reversed the district court's unwilling~ 
ness to hold a hearing with regards to certain issues that Mr. 
Bundy raised and so he was not ready to be executed. 

And I think a point I would like to make as to Mr. Bundy and in 
general about the folks on death row is that I think what you are 
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going to see, just as we saw more people executed last year is that 
they are going through the process and true, the process is slow, 
but once they are given that initial opportunity to go through the 
process, then when they try the second time around to use that 
process, they find that the courts say you have had your opportuni
ty. And in Ted Bundy's case, he is still going through the first 
time. 

There are some exceptions, but, for example, I have been in
volved in representing two people that have been execlfted. Both 
were given one opportunity to go through the State review process 
and Federal habeas corpus. Once that was finished, they were exe
cuted. 

But that State review process----and one opportunity of Federal 
habeas corpus sometimes takes 6 or 7 years, sometimes a little bit 
longer-but, importantly, early on a lot of times these folks were 
successful with regard to claims that had applicability to a lot of 
them, without boring you with the details of. the decisions that 
have been handed down and I think just as what happened in Lou
isiana last year, I suspect will happen with more frequency in the 
years to come and I think one should be careful about changing 
dramatically the availability of a Federal forum to vindicate Feder
al constitutional rights because of an understandable, very under
standable frustration and impatience that has grown up around 
the implementation of the death penalty, which I suspect reflects 
an overall frustration with the way our society deals with crime in 
general. 

The death penalty is seen as sort of a symbol of our inability to 
deal properly with it. 

Mr. GRANT. I think you are exactly right and I applaud your sug
gestions nationally regarding capital collateral review. It is a ques
tion that we have done a lot in Florida. I thought that might solve 
a lot of our problems here. It may have added another layer, but I 
think that at lenst we eliminate that one appeal issue. 

Mr. Hastert. 
Mr. HASTERT. Thank you, Mr. Chairman. 
Mr. Goldstein, I appreciate the depth that you have given us on 

this and I think you have given us a greater insight and for the 
sake of brevity, I just want to comment that, you know, your idea 
instead of limiting, putting time restraints on, by allowing limita
tion in the area of claims as far as innocence, that area, or that 
segment, I think it is worthy to look at. I think this is an ongoing 
problem and, as you say, and very correctly, there is a frustration 
out there among the people who saw that capital offenses that 
were to be treated with the death penalty certainly were something 
that was of broad based support and we feel is deficient in light of 
this frustration, not only frustration of the court, but a frustration 
1I0f the system' and the people who make the laws and the people 
who administrate the laws. 

I would like to say that I think we need to keep moving on a 
timely basis to make sure what remedies or judgments we need to 
make, we need to make them, and take away those roadblocks that 
exists and yet to certainly guarantee the rights that people have 
and especially the Federal laws are guaranteed, so thank you very 
much for your comments. 
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Mr. GRANT. Could I ask one more question? Am I correct in as
suming that under the State constitution we cannot deny any right 
that an individual has under the Federal Constitution? 

Mr. GOLDSTEIN. That is correct. 
Mr. GRANT. Why then do we need an additional review at the 

Federal level, if we have not denied any constitutional right of the 
individual by the State court system, procedural, administrative 
rights, then why do we need a Federal review? 

Mr. GOLDSTEIN. There is another constitutional question that 
lurks in the background about the constitutional requirement with 
regards to the Federal writ of habeas corpus that I have alluded to. 
It is a question that has not been resolved and, as I said, Deputy 
Attorney General Cassell spent a great deal of time in his state
ment saying that thera are no constitutional problems generally 
for placing limitations on habeas corpus but that it is not provided 
for this Federal review. 

Assuming there are no constitutional problems, then the ques
tion becomes to what extent finality is more important than insur
ing that before someone is deprived of their rights that person does 
not have a meritorious legal claim and to what extent providing 
this additional avenue of review will guard against that happen
ing? And finally, the issue of the respective roles of the Federal 
courts and the State courts in effectuating federal constitutional 
rights. 

State judges I think are sworn to uphold-not I think, but they 
are sworn to uphold the Constitution and they do it, but at least in 
our country's history most often the citizenry has had to turn to 
the Federal judiciary to have their Federal constitutional rights 
vindicated. Some would suggest that it is because Federal judges do 
have independence, that is they do not have any limited tenure 
whereas State court judges are elected. I think that is somewhat 
simplistic but at least that sort of gives you a sense as to why 
people are somewhat reluctant, particularly in this area, given the 
public outcry and the public pressures on the state court judges 
that are elected and I think the California example is illustrative 
as to why it said that if you are going to, if you want to err on the 
side of making sure these rights are protected, at least give them 
one opportunity in a Federal forum. 

Mr. GRANT. Then why should not we pursue that forum immedi-
ately on appeal then and eliminate the-

Mr. GOLDSTEIN. State appeal. 
Mr. GRANT [continuing]. State appeal? 
Mr. GOLDSTEIN. That is what Judge Sharp was suggesting, an 

election of remedies approach. The problem with that is that it is 
implicitly saying one might suggest that we do not have confidence 
in our State court system and more than that, we hope the reason 
we want to give the State judges the first opportunity is because we 
recognize it is a State conviction that is being reviewed, and we 
recognize the tension that comes into play when the F'ederal courts 
say that the State courts have acted improperly, so we want to give 
the State courts the first crack, if you will, at correcting-the ap
pellate courts at correcting what happened in the State trial 
courts. I can only--



116 

Mr. MCCANDLESS. Would the Chairman yield? I want to quickly 
pursue that point before it gets diluted. I want to review what hap
pens in the State system, Now, as I understand what is taking 
place today is that all remedies of the state judicial system must 
have been exhausted before blah-blah- blah; are we saying that the 
State supreme court and that the State circuit court of appeals 
given the fact that we have a mediocre system down here at the 
lower level that actually did the trial is not capable of a judicial 
review that would take into consideration the party's in question 
rights? . 

Mr. GOLDSTEIN. No, we are certainly not saying that they are not 
capable, what we are talking about--

Mr. MCCANDLESS. But I am trying to-the fact that they are 
there and they are a part of the process, is a review in itself above 
that of the trial level? 

Mr. GOLDSTEIN. Clearly, and the question simply is on what side 
you want to err, when you are dealing, when the stakes are so 
high. Do you want to, because the stakes are so high, provide an 
additional level of review, not because the State courts are incapa
ble, but simple because when the stakes are so high and the issues 
are so important, we want to make sure that we got it right. 

Mr. MCCANDLESS. So we are looking for that perfect trial? 
Mr. GOLDSTEIN. I do not think that we are looking for the perfect 

trial, I mean if in fact the numbers of reversals that I indicated 
was the case in the Federal court of appeals is accurate, and I 
think those numbers are going to go down, substantially go down 
because the law is becoming more settled, but they are not looking 
for perfect results. 

Let me just read very briefly from the comments that the chief 
judge of Maryland in his State of the judiciary address just last 
year, he said: 

These statutes, death penalty statutes, afford capital defendants proC(·rlural and 
substantive protections well beyond those required for noncapitai appellants, and 
their proper application has proved extremely difficult and complicatd, resulting in 
a high incident of appellate reversals for trial error, not because of mere technical
ity, but because the Constitution of the United States, or the provisions of the death 
penalty statutes themselves, were violated in a way that mandated new trials or re
sentencing hearings. 

That is the Honorable Robert Murphy, the chief judge of the 
Maryland court of appeals in his State of judiciary address last 
year. Judges, and you know a lot of them, and we have heard 
Judge Sharp, judges are not going to reverse these things for mere 
technicalities. Federal judges may be independent and have a lot of 
tenure but they live in a community, they are sensitive to commu
nity pressures. I think, at least I feel comfortable that when they 
choose to say that someone's rights have been violated, it is, and I 
recognize that this is a question of judgment, but I think they 
would resent any implication that it is because of a technicality, 
and I recognize that that is a question of judgment. 

Mr. MCCANDLESS. Thank you very much. 
Mr. GRANT. Thank you so much very your comments. 
Mr. GOLDSTEIN. Thank you. 
Mr. GRANT. And we really appreciate your knowledge and your 

time. Thank you so much. 
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Mr. MCCANDLESS. I am sorry you left San Diego. 
Mr. GOLDSTEIN. I may go back. It is beautiful. 
Mr. GRANT. The next witness is Andrea Hillyer. Ms. Hillyer is 

assistant general counsel to the Governor in the areas of clemency. 
She is a graduate of the University of Florida College of Law, 
former staff member of the criminal appeals division in the office 
of the attorney general. And I understand that Deputy Attorney 
Jim York had to get back to Tallahassee, but he has left a state
ment that we would like to include in the record if there is no ob
jection. Hearing none, we will include that in the record. 

[The prepared statement of Mr. York follows:] 
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HABEAS CORPUS REFORM 

Contempo~a~y habeas corpus jurisdiction in the £ede~al 

courts is a unique e~ception to the principle of federal review 

of state court judgments. Federal review was traditionally 

limited to direct appellate review by the united States Supreme 

Court. Today, lower federal courts can review and overturn the 

state court judgments in criminal cases. Cong~ess never intended 

to provide the lower federal courts with this ext~aordinary 

authority nor is there a basis in the United States Constitution 

to support that authority. The creation of federal courts' 

review of state court judgments is a result of judicial 

innovation during the 1950's and 1960's. 

Habeas corpus, at common law, was a means of securing 

judicial review to challenge the grounds for executive 

detention. In other words, a person taken into custody by 

executive authority could petition a court to issue a writ of 

habeas corpus for his ~elease. Xndeed, the founding fathers 

included in the constitution of the ~nited States a prohibition 

of suspending the writ of habeas corpus except in cases of 

invasions or rebellion. They sought to insu~e no abuse of 

authority by the federal government and codified the common law 

writ of habeas corpus whose function was limited to serving as a 

check on arbitrary executive.detention and as a pretrial bail 

setting mechanism. The Habeas Corpus Act of 1867 extended the 
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availability of the writ to persons restrained of liberty in 

violation of federal law, without any requirement that those 

persons were in federal ~ustody. The legislative history of the 

Act states that it was meant to provide a federal remedy for 

former slaves who were being held in involuntary servitude in 

violation of the wartime emancipation decrees and the recently 

enacted 13th Amendment. While initially limited, a gradual 

expansion through case law evolved. It was predicated on the 

fiction that state court proceedings were filled with 

constitutional defects which made them untrustworthy and thus 

perm~tted federal habeas review to protect state prisoners. By 

the 1960's the United States Supreme Court, in Townsend v. ~ 

Sain, created the "appellate concept of habeas corpus". This 

established the current mechanism which permits state criminal 

judgments, following review and affirmance by the state appellate 

court, to be appealed to a federal trial court tor further review 

on federal grounds. 

Stated bluntly, habeas corpus evolved to insure and guard 

against or correct injustices that would otherwise result from 

violations of federal rights by state court prosecutions and 

state appellate review. This mistrust of state court systems is 

unfounded and not supported by competent evidence. Indeed, state 

courts are sensitive to state prisoners' federal rights. In many 

instances, the state courts apply both state and federal 

constitutional principles to a claim, even where state 
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constitutions might provide greater protection to the state 

prisoner. 

Normally, state prisoners filing habeas corpus petitions 

have been tried and convicted of a serious offense in state 

courts. They have had a full and fair review of their 

convictions which have been affirmed by state appellate courts. 

Many habeas petitioners also have litigated in state collateral 

proceedings and, by the time they submit their first federal 

habeas pleading, have had their claims aired more than once. A 

state prisoner's first venture into federal courts usually ends 

with the district court concluding that no federal constitutional 

infirmity occ~:red. Appeals to the federal circuit court level 

end in the same fashion. In those few instances where federal 

habeas corpus relief is granted, either at the district court 

level or at the circuit court level, the disagreement with the 

state courts on arguable or unsettled issues is usually based on 

the interpretation or application of the federal law. And, in 

many instances the lower federal courts disagree among 

themselves. This endless litigation and relitigation is 

dramatized most vividly in capital cases. Federal habeas corpus 

has become a major contributing factor in thwarting the state's 

right to enforce capital punishment s~atutes. Capital defendants 

and their attorneys have used this weapon in their arsenal of 

delaying tactics through the use and abuse of habeas corpus 

litigation. Securing last minute stays of execution from federal 
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judges in order to allow time for a federal court to entertain a 

voluminous habeas corpus petition has totally trustrated the 

state's efforts to enforce capital cases. The outcry from the 

general citizenry is loud and clear. John Q. Public neither 

understands nor appreciates why a criminal defendant can delay 

five, seven or ten years from the time of his conviction before 

he raises his constitutional claims in federal court. The 

notorious cases such as Bundy and Darden raise the ire of all, 

however, they are just the tip of the iceberg. The less 

notorious also delay. These victims' families also wonder why it 

takes so long. There is little doubt that habeas corpus reform 

is needed. The only question to be resolved, is how? 

A number of bills have been filed in the Congress addressing 

habeas corpus reform. Senator Graham's Senate Bill 1285 and a 

companion bill in the House of Representatives, H.R. 73, attempt 

to provide reform procedures for collateral review of criminal 

judgments. Both set forth time limitations and reforms that 

address the principles of abuse of the existing system. 

Enactment of these reforms would be a major step forward in 

eliminating abuses, affording due deference to the independent 

stature of state judiciaries and furthering the ends of criminal 

justice. Both bills would impose a time limitation of one year 

on state prisoner's habeas corpus applications from the time the 

state prisoner had exhausted stat~ remedies. In other words, 

once a capital defendant has completed his direct appeal and 
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timely prosecuted his collateral claims, he would have one year 

within which to file habeas torpus action in federal court. This 

time limitation would not only insure that tl J claims were being 

raised in a timely fashion but would also help to insure an end 

to litigation. The right to file a habeas corpus petition would 

not be eliminated, rather, time limitations would be set in place 

to stop undue delays in litigating these claims. 

Both bills also contemplate a reduction in redundancy by 

establishing a rule of deference to state court determinations in 

cases where there has been full and fair adjudications in the 

state proceedings. The full and fair standard of state court 

review would be satisfied if the state determination was 

reasonable and was arrived at by procedures consistent with due 

process. Historically, where a state court has afforded a full 

and fair consideration and adjudication of a claim, the federal 

court was not, ordinarily, re-examining the question thus 

adjudicated. Only recently have federal courts been vested with 

the "rule of mandatory readjudication" in order to insure state 

courts do not go awry of state prisoners' federal constitutional 

rights. This reform would eliminate this manufactured rule of 

mandatory readjudication. 

Moreover, both bills seek to eliminate and establish a 

general rule barring the assertion in a habeas proceeding of a 

claim that was not raised before the state courts, so long as an 
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opportunity to raise the claim is available. The rigid 

enforcement of procedural defaults is perhaps the most importanl 

aspect of federal habeas,corpus reform. While the United Slates 

Constitution guarantees criminal defendants a fair trial and a 

reasonably competent attorney, it does not insure perfect trials 

or perfect counsel. Although every trial presents a myriad of 

possible claims, as long as state courts provide fair trials and 

counsel, claims either abandoned or not timely raised in state 

court should not and will not support federal habeas corpus 

relief. 

While additional reforms are incorporated in these two 

pieces of legislation, the three mentioned are the bulwarks of 

habeas corpus reform. In order to streamline the system time 

limitations, deference to the state proceedings and enforcement 

of procedural bar on claims not raised in the state courts musL 

be enacted. 
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Mr. GRAN'r. Raymond Marky, assistant State attorney in Talla
hassee is substituting for Mr. York. 

Mr. Marky was with the Florida Attorney General's Office for 20 
something years. I !,"Uess, Ray, as the director of the criminal ap
peals division, has a great deal of expertise in this area, and so we 
welcome you too. 

Ms. Hillyer, I think we have your testimony and we will enter it 
into the record, without objection, and you may summarize, if you 
wish. 

STATEMENT OF ANDREA HILLYER, ASSISTANT GENERAL 
COUNSEL TO THE GOVERNOR OF FLORIDA 

Ms. HILLYER. Thank you, Congressman Grant. Briefly, on behalf 
of Governor Martinez, I appreciate the opportunity to present these 
remarks to you. Most of what I have submitted in my written state
ment has already been covered this morning and part of this after
noon, and so I would just like to highlight a few points. 

There is a feeling that for the past 20 years public confidence in 
the criminal justice system has been slowly eroding due to the lack 
of finality of judgment in criminal cases. Nowhere is this trend 
more evident than in capital cases. Florida leads the Nation in the 
number of persons sentenced to death, and Florida leads the 
Nation in the average time between the date of the crime and exe
cution. A recent study indicates that the average length of time be
tween date of the crime and execution in Florida cases is 9 years 
and 5 months. The same study also shows that the average length 
of time between date of the crime and execution is 9 years and 1 
month for all death cases falling within the jurisdiction of the 11th 
circuit. Both figures are highest in the Nation compared to other 
States and other Federal circuits and that number only applies to 
executions. 

There are 45 persons on death row in Florida who have been 
there longer than 10 years. Under Florida law, the Governor must 
sign death warrants in order to move the cases through the courts. 
In the majority of cases, they do not file their appeals or pursue 
their remedy, unless the death warrant has been signed Florida 
currently has, I think it is 287 persons on death row as of yester
day, with convictions dating from 1973 to 1988. 

In the 1 year and 2 months since Governor Martinez took office, 
he has signed 30 death warrants. Sixteen of those warrants have 
expired during Federal stays granted by Federal courts on petitions 
for writ of habeas corpus or review therefrom. In 4 of those 16 
cases, the Federal courts were faced with the second and third peti
tions for writ of habeas corpus filed by those individuals. Weare 
concerned that the public reaction is becoming increasingly unfa
vorable toward the judiciary due to the perception, correct or incor
rect, that courts have shown greater concern for the rights of the 
criminal than for the protection of society. 

As a result, there is a clear public trend of greater disrespect for 
the law and the criminal justice system. I am sure you are all 
aware that society suffers greatly when the citizens lose faith in 
their Government's ability to protect them from the lawless as the 
next step is vigilante justice. 

8 l l-980 0 - 88 -5 
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As an example, this morning before coming into this building, I 
noticed a car parked outside with a bumper sticker that said, 
"Fight crime, shoot first." We think the main solution to this prob
lem is Federal habeas corpus reform. 

Governor Martinez supports Senate bill 260, which was outlined 
to you this morning by Paul Cassell, for a variety of reasons. 

Historically, in England, the writ of habeas corpus was a pretrial 
remedy designed to curb abuses of the King's power to imprison 
citizens without cause. It was never intended to provide for plenary 
review or to act as a substitute for appeal, it was only intended to 
be an ultimate, exceptional remedy against illegal restraint. I will 
not go through the entire history of habeas corpus in the United 
States. I think that has been covered this morning and so I would 
like to remind everyone that during this period of time when the 
writ of habeas corpus was being expanded, the States did not then 
have the elaborate State post-conviction remedies that they have 
today and the appellate process was more limited. The last major 
expansion, in 1953 through I think 1962, the availability of the writ 
of habeas corpus has been expanded to include almost any viola
tion of Federal Constitutional rights. The result of this is that Fed
eral courts can now sit in judgment of virtually any State court 
conviction sentence in which a habeas petition is filed. The result 
of this expansion has been the creation of a dual system containing 
unnecessary duplication of judicial resources. It undermines Feder
al-State comity, it impinges on the finality of State trials and has a 
negative impact on the deterrence and rehabilitation factors inher
ent in the State criminal justice system. The historical societal con
cerns leading to past expansion of the writ are no longer present in 
Florida or anywhere in the United States. We do not have govern
ment sanctioned lynchings or extrajudicial executions occurring 
today. The elaborate safeguards provided by State law are function
ing well and are very extensive. In short, the writ should only be 
available to correct those exceptional and absurdly unjust cases 
which only occasionally occur, as opposed to being a remedy to 
review every State court conviction. 

With that, I would like to close and just urge to you if there is 
anything you can do to help reform Federal habeas, Governor Mar
tinez and the State of Florida would be extremely appreciative, 
thank you. 

Mr. GRANT. Thank you, Ms. Hillyer. 
[The prepared statement of Me Hillyer follows.] 
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PREPARED STATEMENT OF ANDREA HILLYER 

Mr. Chairman and members of the Subcommittee: 

On behalf of Governor Martinez and the State of Florida, 

I appreciate the opportunity to present these remarks concerning 

conflicts between the state and federal court systems in 

the context of capital cases, and reform of habeas corpus 

procedures relating to federal court review of state criminal 

convictions. 

For the past 20 years public confidence in the criminal 

justice system has been slowly eroding due to the lack of 

finality of judgment in criminal cases. Nowhere is this 

trend more evident than today in relation to cases in which 

death sentences have been imposed. Florida leads the nation 

in the number of persons sentenced to death, and Florida 

leads the nation in the average time between date of the 

crime and execution. A recent study indicates that the average 

length of time between date of the crime and execution of 

the sentence in Florida cases is 9 years and 5 months. The 

same study also shows that the average length of time between 

date of the crime and execution of sentence is 9 years and 

I month for cases falling under the jurisdiction of the Eleventh 

Circuit U.S. Court of Appeals. Both figures are highest 

in the nation compared to other states and other federal 

circuits. 
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Under Florida law Governor Martinez must sign death 

warrants in order to prompt finality of judgment and move 

these cases through the overlapping tiers of judicial review 

provided for by state and federal laws. Florida currently 

has 287 persons on death row; with convictions dating from 

1973 to 1988. In the year and two months since Governor 

Martinez took office, he has signed 30 death warrants. Fifteen 

of those warrants have expired during federal stays granted 

by federal courts on petitions for writ of habeas corpus 

or review therefrom. In four of those fifteen cases, the 

federal courts were faced with the second and third petitions 

for writ of habeas corpus filed by those individuals. However, 

the most glaring example of the abuses being perpetrated 

upon the state and federal judiciary is the Willie Darden 

case. During the nearly 14 years since conviction, Darden's 

case has been reviewed six times by the Florida Supreme Court. 

four times by the United States Supreme Court, three times 

by a federal district court, and five times by the federal 

appellate court. His case is presently before the U.s. Supreme 

Court for the fifth time. Such a pattern of unlimited piecemeal 

litigation is a common tactic utilized to circumvent execution. 

Courts are routinely presented with voluminous pleadings 

mere hours before the time of execution, often containing 

claims already fully and fairly litigated in the state courts. 

There is no time limitation for filing federal habeas corpus 
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petitions, and so petitions are often filed eight or ten 

years after the state court conviction, thereby prejudicing 

the state in its ability to defend the state court conviction. 

These chaotic conditions are increasingly being denounced 

by state and federal judges alike. In 1971 U.S. Supreme 

court Justice Warren Burger addressed the American Bar Association 

~nd warned that the public was tired of the spectacle of 

endless appeals that lag for years and whose chief purpose 

is delay. In January of this year Chief Justice Rehnquist 

publicly decried the last minute filings in death cases. 

And, the public reaction is increasingly unfavorable towards 

the judiciary due to the pe~ception that courts have shown 

greater concern for the rights of the criminal than for the 

protection of society. As a result, there is a clear public 

trend toward greater disrespect for the law and the criminal 

justice system. Society sUffers greatly when the citizens 

lose faith in the government's ability to protect them from 

the lawless, as the next step is vigilante justice. 

The main solution to this problem is federal habeas 

corpus reform. Congress has failed to act in this regard 

despite the existence of habeas corpus reform bills having 

been filed in years past, and desp~te the past support of 

the National Governor's Association, the National Association 

of Attorneys General, and several United States Attorneys 

General. The need for limitations on federal habeas corpus 

was evident as far back as 1955, when the Judicial Conference 

of the United States, headed by Chief Justice Warren, adopted 
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a committee report which stated that the historical expansion 

of habeas jurisdiction has greatly interfered with the procedure 

of the state courts, delaying in many cases the proper enforcement 

of their judgments. Yet, despite the increasing need for 

habeas reform, Congress is not acting. At present, Senate 

Bill 260 has been sitting inactive for one year in a subcommittee 

of the Senate JUdiciary Committee. This federal legislation 

is the only method by which to restor.e the federal writ of 

habeas corpus to its proper place in the judicial system. 

Historically, in England, the writ of habeas corpus 

was a pre-trial remedy designed to curb abuses of the king's 

power to imprison citizens without cause. The writ of habeas 

corpus was never intended to provide for plenary review or 

to act as a substitute for appeal; it was only intended to 

be an ultimate, exceptional remedy against illegal restraint. 

The writ of habeas corpus in the United States was not applied 

in the post-trial setting'until 1789, and it wasn't until 

1867 that the writ was expanded to apply to state prisoners. 

Up until the early 1900's the writ of habeas corpus was available 

only to review judgments of conviction which were void for 

lack of jurisdiction, such as nonjudicial detentions without 

proper legal process or confinements under judgments entered 

by courts lacking jurisdiction over the matter. In 1915 

it was judicially expanded to allow review of state court 

judgments if d'lring the course of the trial the defendant 
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was deprived rtf his constitutional rights. By 1942, the 

writ of habeas corpus was no longer limited to cases where 

jurisdictional defects existed in the trial court proceedings. 

The writ was judicially extended to exceptional cases where 

the conviction had been obtained in disregard of the defendant's 

constitutional rights and where issuance of the writ was 

the only effective means of preserving those rights. It 

is important to note that states did not then have the elaborate 

state post-conviction remedies available today, and the appellate 

process was much more limited. In 1953 the United States 

Supreme court expanded the availability of the writ to remedy 

any violation of federal constitutional rights and thus greatly 

expanded the authority of the federal courts to review state 

coUrt convictions. From thence forward, the scope of the 

writ of habeas corpus has been expanded to the point where 

the federal courts now sit in judgment of virtually every 

state court conviction ana sentence. 

The result of this expansion of Lhe writ of habeas 

corpus has been t.he creation of a dual system containing 

unnecessary duplication of judicial resources. This oVerlapping 

system of judicial review exploits the judiciary, distorts 

the function of the courts, and undermines federal-state 

comity. Endless federal judicial review of state court convictions 

impinges on the finality of state trials and has a negative 

impact on the deterrence and rehabilitation factors inherent 
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in the state oriminal justice system. The historical sooietal 

concerns leading to past expansion of the writ are no longer 

present; there are no government sanctioned lynohings or 

extrajudicial exeoutions oocuring today. The elaborate oafeguards 

provided by state law are funotioning well. The writ of 

federal habeas corpus should only be available to correct 

those exceptional and absurdly unjust oases which only occasionally 

occur, as opposed to being a remedy to review every state 

court conviction. 

Federal habeas corpus reform, such as contained in 

Senate Bill 260. will provide the federal courts with the 

legal authority to limit the number and soope of petitions 

filed, which will ease the overburdened dockets while restoring 

finality of judgment. Governor Martinez urges you to reform 

federal habeas corpus procedures and restore public confidence 

in the criminal justice system. 
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In support of the foregoing statement, the following 
materials are sUbmitted: 

1. Summary of Post-Furman Capital Punishment Data, 
compiled by Alabama Assistant Attorney General 
Ed Carnes. 

2. Opinion of the Eleventh Circuit U.S. Court of 
Appeals in Darden v. Dugger, 1. F.L.W. C1206 
(August 5, 1987), in which the court sets forth 
the exhaustive litigati~n history of Darden. 

3. Law review article written by (former) Florida 
Attorney General Jim Smith, entitled "Federal 
Habeas Corpus - A need for .Reform", The Journal 
of Criminal Law and Criminology, Volume 73 (1982). 
This article details the legal effect of the expansion 
of federal habeas corpus. 

4. Remarks of U.S. Attorney GenEral William French 
Smjth to the Conference of Chief Justices on January 30, 
1982, regarding the need for federal habeas corpus 
reform. 

5. Concurring opinion of J~dges Clark, Politz and 
Williams, Fifth U.S. Circuit Court of Appeals, 
in the case of Brogdon v. Butler, (July 30, 1987) 
in which the judges express frustration with the 
present system of federal habeas review in capital 
cases. 

6. Press releases issued by Florida Governor Bob 
Martinez: 1) urging Congress to reform federal 
habeas corpus procedures; 2) changing the procedures 
for the signing of death warrants; and 3) responding 
to Andrei Sakharov's letter regarding the case 
of Willie Darden, noting that the Darden case 
has been reviewed by well over 100 judges. 
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SUMMARY OF POST-fURMAN 
CAPITAL PUNISHMENT. DATA 

Prepared By: Assistant Alabama Attorney General 
Ed Carnes 

Alabama State House 
11 South Union Street 

Montgomery, Alabama 36130 
205/261-7408 

(Death Row Data current through August 1, 1987); 
Execution Data current through August 5, 1987)" 

'. 

Number on Death Row Nationally: ).911" 

(36' states and the federal military with capital 
statutes; 33 states and the federal military with 
row inmates) .. 
Death Row Population by State 

death 

~ .§llll ~ " of Nat'l Total 

1 Florida 267 14% 

2 Texas 248 13% 

3 ea li fornia 200 10% 

oil Illinois 109 6% 

5 Georgia 108 6% 

6 Alabama '9). 5% 

7 Pennsylvania 86 5% 

8 Oklahoma 75 4% 

,9 Ohio ,74 4% 

'Death row state-by-state data from LDF'Ii .... llgust 1, 
1987 "Death Row, U.S.A." report; execution data compiled 
independently. 

"The national death row population total is 13 less 
than the sum of state and the sum of federal circuit death row 
population figures, because a few inmates are under death 
sentences in more than one ~tate. 
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SUMMARY OF POST-FURMAN 
CAPITAL PUNISHME~ 

Prepared By: Assistant Alabama Attorney General 
Ed Carnes 

Alabama State House 
11 South Union Street 

Montgomery, Alabama 36130 
205/261-7408 

(Death Row Data current through August 1. 1987): 
Execution Data current through August 5. 1987)' 

'. 
Number on Death Row Nationally: 1911" 

(36· states and the federal military with capital 
statutes; 33 states and the federal military with 
row inmates) .. 
Death Row Population by State 

dt1ath 

R!.!l!£ lli.ll li!!!!!.Qll % of Nat'l Total 

1 Florida 267 14% 

2 Texas 248 13% 

3 California 200 10% 

4 Illinois 109 6% 

5 Georgia 108 6% 

6." Alabama '91 5% 

7 Pennsylvania 86 S% 

B Oklahoma 75 4% 

,9 Ohio .74 4% 

'Death row state-by-state data from LDF's /wgust 1. 
19B7 HDeath Row. U.S.A," report; execution data compiled 
independently. 

"The national death row population total is 13 less 
than the sum of state and the sum of federal circuit death row 
population figures, because a few inmates are under death 
sentences in more than one ~tate. 
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R!!lli ~ ~ " of Nat'l Total 

10 North Carolina 65 3\ 

11 Arizona 64 3% 

12 Tennessee 60 3\ 

13 Missouri 50 3% 

14 South Ca ro !ina 48 3% 

15 Mississippi 46 2% 

H Louisiana '. 45 .2% 

17 Indiana 43 2% 

18 Nevada 37· 2\ 

19 Virginill 33 2% 

20 Kentucky 32 2% 

21 Arkansas 31 2% 

22 New Jersey 27 1\ 

23 Maryland 19 1\ 

24 Idaho 14 1% 

25 Nebraska 14 1% 

26 Washington 7 • 
27 Utah 7 

28 Montana 7 • 
29 De1awa re 6 

a'o Oregon 4 

31 Wyoming 3 • 
32 Colorado 2 • 
33 Connec t i cu t: 1 • 
34 Federal 

Military 1 • 

·f'\on,..."oc: ,oc:~ t-h"n nnp-h"lf of 1%. 
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III, Death Row Population by Feeleral Circuit: 

Circuit ~ Percenta!le 

Eleventh Circuit 466 24% 

FHth Circuit 339 18% 

Ninth Circuit 333 17\ 

Sixth Circuit 166 9\ 

Fourth Circuit 165 q\ 

Seventh Circuit 
" 152 8% 

Thi rel ci rcuit ll9 6\ 

Ei9hth ci rcui t 95 5\ 

Tenth Circuit 87 5\ 

Seconel Circuit 1 

First Circuit 0 

IV. post:"'~ Execu'tions by· State! 

47 Whites (54%) 

33 BlaCKS (38\) 

-E. Hispanics (07\) 

ll. Total 

V. Number of Post-Furman Executions (including consensual 
ones) by State:---' 

% of Nat'l Total 

1 Texas 25 29% 

2 Florida 16 19\ 

3 Louisiana 16% 
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~ State ~ % of Nat'l Total 

4 Georgia 10 12\ 

S Virginia 6 7% 

6 North Carolina 4 5\ 

7 Mississippi 3 3% 

8 Alabama 2 2% 

9 !ndiana 2 2% 
.. 

10 Nevada 2 2\ 

11 South Carolina 1 1% 

12 Utah 1 1% 

.§.§. 

VI. Number of Post-Furman Executions (including consensual 
ones) by Federal 'Circuit; 

Circuit !!!!!!!llli: " of Nat'l Total 

Fifth Circuit 42 49% 

Eleventh Circuit 28 33\ 

'fourth Circuit 11 13% 

Ninth Circuit 2 2% 

Tenth Circuit 2 2\ 

Seyenth Circuit 1 1% 

Total .§.§. 

84-980 0 - 88 -6 

--~-~~~---
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Number of Post-Furman Involuntary Executions by 
Federal Circuit-:-----

Circuit ~ % of Nat'l Total 

Fifth Circuit 38 50% 

Eleventh Circuit 28 37% 

Fourth Circuit 10 13% 

Total 11 

'. 
VIII. Time Between Date of Crime and Execution in the 76 Post
~ Involuntary Execut~ons 

(10 of the 86 executions were by consent or without 
active opposition by the inmate executed): 

- the time has ranged from 2 years and 9 months 
(Andrade case in Texas) to 12 years and 8 months 
(Dobbert case in Florida); and 

- the average time has been 7 years and 8 months 

IX. Average Time Between Date of Crime and Involuntary 
Execution State-bY-State: 

llill ~ Average Time 

Texas 21 7 years and 7 

Florida 16 9 yeaI"S and 5 

Louisiana 14 5 years and 8 

Georgia 10 9 yea.rs and 4 

months 

months 

months 

inontqs 

Virginia 5 6 years and S' ,months ". 

North Carolina 4 6 years and 6 months 

Alabama 2 5 years and 5 months 
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~ Number Average Time 

Mississippi 3 7 years and 2 months 

South Carolina 1 7 yea,s and 3 months 

Total 76 7 years and 8 months 

X. Average Time BetWeen Date of Crime and Involuntary 
Execution in Federal Circuit: 

Fourth Circuit: G,-years and 8 months 

Fifth Circuit: 6 years and 10 months 

Eleventh Circuit: 9 year"s and 1 month 

XI. Post-~ Executions by Year 

lnvoluntary Consensual !2.ill Percentage of 
Post-Furman Total" 

1977 0 1 1 1% 

1978 Q 0 0 0% 

1979 1 1 2 2% 

1980 0 0 0 0% 

1981 0 1 1 1% . 
1982 1 1 2 2%· 

1983 5 0 5 6% 

191M 21 0 21 24% 

. 1985 14 4 18 21% 

1986 17 1 18 21% 

1987 
(to date) 17 1 18 21% 

76 l.Q. II 

O~17F 
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U,WTr>D STATES COURT OF APPEALS, ELEVe.vTll CIRCUIT 

Frmol'lll\" arcumtt1l rN.)' br unnllllinJ hm If 
iJw: Dimll,.,h.wm rntttln: t't'Juhrd I" nolbln.,. 
ITW)rC' Ihfn an ""c:mlnent IQ ~. 

l. fKdonl .. coni.:ndllh.&.l d~ dt"~et court' .. "," 
ollo1lion or tt.t conn~tlnl C'YId('n(.( In Ihls taM" 
... tlC'llor"f(d Ihf I)'PC of ",wcalin, mate-h" KII.tCht 
'" be .\'Old~U: by 1M 'IAlulr of rrauds.. Tht 
Alabama (OU"'_ hcn~.·",fI". (rc'tuc1'I1I,. n-solVl' J .. 
~\l(1, ~l\Ct'rC'\in~ lh.e. ,.,,"en« or .. n on.\ ",rn>
I'O(nl and Il.t r: .. clwj~n~ of pot..W:"lon on Ifw 
bull. or dispUlrd tr.umony. Stc 41 .. Haw'"" v. 
,\/n:1u,., <16 So~d m, 111 (A1a.19"~ E>q". 
..... C",,"'"/4t, 411 "~d 1c>4 (A\L19a:z~ 
X,;"ta n XtV~. 176 JJ ... 0466, .&:$, 16> So.ld 
6!) (l1>6<~ 

• • • 

. !. 

aofon tAY. JOH!\SON .nd CLARK, 
Cir<:ui! Judges. 

FAY, Circuit lu6r.: 

WiJJie Jasper Darden ("Petitioner"). a 
Florida prisoner under "cntence ot death, 
appeal. the di$tricl ,",urt'. order di$miuing 
hll third petition for wril of h,bw; .orpus 
without Zl hearin~~ BtCfiua.e ;.U issue .. 
r",lsed Ilre either t:uccf'lIsh'e nnd have been 
I,rt\'iouslr h'-!urd and dtt.ermintd or ha"le 
' .. en Lroucht up an. ubondoned, thereby 
tonslh,udn~ an li.hus.t. or th!" wril., 'We- ;.r .. 
!'i:'m. 

I, tACTS I 

ntt thi~l) years at judltht Jlrot~dlOC' 
in \hi$ ~ In*-nUes\ lub!\Jln1.~l tart and 
patienee. Althourh A d(,Ulil~d rr-cIU1IC\n of 
the- bcu of this tale a.pllfar in at 1\'i1~t IOllr 

opinions from different tOUrtA.~ .... 'l" alr"u!" 
Jet tonh the- evidenet prtJcn~d 1.1 pt'utlon' 
.... 1n.1 In Janu,,)', 1974, tha. kd to h .. 
tonrletlon lind death &en1(net. 

On s.ptomo.t 8, 1973, a.aboul S;SO J>.tn., 
petidoner entored Carl'. ,umilu", Ston 
near Lak.hnd, FiorldL Th< onl)' other 
ptnon in the ltore ,,'as tht propnetor, ].In. 
TuIlnlJl, who Ii.ed with her husband in a 
hou .. behl.d the Ito.... Mr. Tunnan, ~'ho 
worked nl,hu In I JUI'enne !>orne, had 
.""ked a\ aboul 6:00 p.m., Iud a ClIp Dr 
coffee It the _tote with his "'ilt, and J'f'o. 

IIIn>ed hollielD lelth.it dop Ou, ror. "'n. 
ldn, TuMlUln Ih .. 'ed the man llCund the 
.tore. Petitioner ItaLed thAI h ..... Inter
.. ltd In J'Urehulnr .boUI S600 worth of 
furnihl'" for ...... tal unil, and uk.d ID ... 
.... n.1 1...... a. left the .tote br/eO,v, 
.taUni thaI hll rio .. 'Ould 1>0 b:o.ek ID 100. 
at .. .,. of Ibe Ite .... 

Petitioner rellln>ed a t .... minD'" bier 
IJ.kiD~ \0 m tomt sLOves_ -and 1nquirin~ 
aboul th. priee. ~'h<n Mn. T.rman 
turned IDwar<! Iht .4ding nathl .. , h< 
grabbed her ."d prtsJed. run Ia her book, 
uyin~ UDo loS 1 "J' Lnd )'OU won'" ttl 
hurt." l1e lOOk hot ID the ....,. olthe .tore 
",d laid ber lD.open the .... h ,..:\>10,. lI. 
1oD~ lb. mont)', then ord.red her 10 ." 
.,... .r the lton .... h<1t .om. bQuprinp 
and m.IlttrcueI Wert ILacked ataJrurt a 
....n. At thAI Ilmt lit. 'l'unmo AppeJred 
A\ th. back dcor, lol .... TuI'1!llJl IItr'eI.med 
while the IMn .... ehrd aero" her ri~hl 
ahoulder and .hol ),Ir. Tunnan betw .. n the 
oy... Mr, TuMlUln (eU ba~IN .. rd., with 
OM toot partially In the b.ndin". OrderU.& 
Mn. Turman n011D mov., th. man tried 10 
pul! Mr, 'l'urmaD inlo u,. bundin, .nd 010 •• 
the doot, bD~ could not do so beea:use one 
DC Mr. TunnAD'. ' .. t Was c:au~hl In Ut. 
door. Petrtloner ktl Mr. TuMlUlD f .... up 
In the nlln, and laId !>In, TIlmull ID , •• 
down on the {loor appr<lxlm ... ll {ivo ltot 
from .,h,,,, her h ... bl.nd 10, dying, Whn. 
.he begged ID go ID ber husband, petillon" 
laId her ID ",moY< her t,I.. I>tlh. FeU. 
tioner •• tipped h~ pan .. , unbu.kled hi. 
bell, and d.l1\IUIded that M .... Turman pel' 
form oral ItX on him. She ""ren ID 01')',. 
"lar<!, h ... m'T<$:' RelDld htrlD 1:e\ up 
and co "'ward! Ute front 01 the .ton. 

},fczmwhile, & pc-il:hborin(! (amOr, the Ar
nolds. boom •• w .... thai .om.thln~ had 
luppened ID Mr. Turman. 'The mo\ber "nl 
h~r lix~n ye.at~ld ton PhUhp, ~ pan-Limt 
e:mptflYt't at tht furnilure store. to help, 
When l'hill,,, reo<h.d In. b.,~ donr he .aw 
.llr, Turman Iyin~ p>r!i.lly In \h~ buildin~. 
When I'hil1l~ opened th. door to lake Mr. 
Turm:a.n', bod~' inside, Mrs. Turman Ihout
ed "Phillip. no, Co hoe .. » l'hntip nOI k!low. 
inc whlit sht' meant. uked peutJonu. who 
h •• vuld ... lIt .. u .. the li1hl bulb wid. 
the door was on, to help gel llif TUl1nJ.n 
inlide.. The man f'epJ~ "~ure, buddy. 1 
wUi help you." A. PhnIip looked CP. \be 
man wu pointing I tun in hit {att. Ht 
pull.d the tng~.r and thel:lln Mi&r"ed; be 
puUr<! lhe lrj~:er again and .hol PhUlip In 
th. mouth. Phnlip.UJ'Itod 10 ",n anr, 
and was "hot a l"'COnd time hl ,J~ :lI'e1c.. 
Wm1e he WaJ Itm·runl'liD~, ht. "'.u.s. thot. Q. 

third time In th. .I<It. Pupl" u.... 
woun&, Phillip -ged ID .tIlmbl. Ia \be 
!>om. of • n.ighbor, !.In. EdJth Hill. Mn.. 
Hill t.stlflOd 1ha1 .he heotd 101Jr ahoIo 
fll'Od-a .lnrl •• hol; then three ir. • nl'rt, at 
appl1lXimatol1 S:OO J>.m. ).In, Hill had her 
hUlhAnd uJl ." .",buW>ee whil. Jbe tritd 
ID atop Phillip'. b)eedJor, Whllt >he .... 
h.lpin, l'hillip, .h ...... h .. mod.1 ifO<D 
Chovrol.t l ... vethe lion .... d heAd tomtds 
Tamp.> DO S .... Hirhwor 92. Phillip...,. 
'lived \be Incid.n~ Mr. ~ who _or 
... "uned ... adou...... died law thAt 
"' .. hI. 

},linu... after the .hDOtio!:, petition.er 
.... dririlllIlD"""" TlUIIpI on hiuh .... y92. 
jUlI I f ... nui .. away from \be tWlllturo 
.tore. Ife .... out o. furlourh fro ... 
Fiorida pria<I., and wu dritin.I: a .... b0r
rowed from hi$ rir1fri.od In Tampa. Petl
tion.r l.estlflOd thAt becauu h ...... dririII" 
rut on • Wet ro&d he ..... IIMbl. Ia .~ 
down u h. ame .p on a line Of cars in hi$ 
lane. l!. .ltempltd 10 1"", but wu 
forttd of{ the toad to n\'oid a head-on cou~ 
lion with an (lneom\ng tnt. Pe?t!oner 
.... 'h.d inlD a .. Iephon. pol,. 'The driver 
or Ih. oncoming tat, John SlDne, 'lOpped 
his car and went to pef.iUoner to lee it he 
.ould help. SID .. ttlll!ied thAt .. be apo 
p ... ,hed the w, perillo".,. " ... :Ipplo~ "P 
his pnnu .nd bu.kline hi$ bel.' Poll .. 01 
the .i .. 01 Ibe (o\1islon Ial.er Idenllli.d pell
tioner's car tU II 1969 Ch",..let Impala 01 
£'re~ni'h ~olden brown color. Petitioner 
!'lid • b)'sland.r to give him • ride 10 
rampa. Ma~' Simmon., th. dril'er of the 
car. 1.e,:lfl.d Ihal .he picked j,im up a\ 
&pproximaf..el), 6:30 p,m. PC'liti~ntr later 

'"---------------------------
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returned "'ith & WfC(krr, only to find thAt 
the c:a: had "been 1O.·ed aWIY by tho pon .... 

. By th. ~me the poli... arrived at th. 
.co .. DC the &<dde.\, pttitioner hId lett. 

" TIle Cact that the car mal<hed the d .. orip
tion of the car luvinl: the , .. n4 DC the 
munkr, and tlul the acciden. had oeeurred 
withiu thret and Doe-hall mil .. DC the {urnI
ture atore a.nd within minutes ot thll mur-. 
d .... led poU", to 8""poc\ that the ..,. " .. 
driven by tho mur.!erer. TIIe,.......:hed 
the aru.. An otr)Cer found A re1'olver 
al>out forty fool from tho cub .ito. Tho 
&mIlll"meol DC ahella wlthiu tho chamh<n 
end!)' JIlOt<hed tho potten> that al>ould 
han been found In tho ",ur.!er ..... pon: 
_ ,hot, .... mJafbo, followed by thret 
ahota, with • lin .hen .. ...minr In tho 
non chamber to bo raod.' A .p:.ci&llal tor 
tho FBI enm!ned tho pistol ...i wtlr>td 
u..t It was a Smlth .II: W .... n .38 .peclaI 
molTer. AD ouminotioD of tho bullot 
u..t klJled Mr, Turman ~uled tlul it 
CSIIII from a .38 Smlth '" w....,. Speci>l. 

On tho da,. follo";', the llIumer po~ 
&.or ..... ......ted at oIs rirIfrimd'. 
ho= iD Tampo. A fow da)" mlor lin. 
Turman Jdent!!led hbn .1 • preUminAr7 

).carinlC .. ·her husband'a mumerer. PhlJ. 
lip Ameld HIocted petitio"..., plcwrc out 
uf • oprud .f 011; photoiTOPha '" the man 
1!ho abol b!m.' 

lL' PROCEDURAL IUSTORY 
Petitioner ... tried •• d found \:Dnly of 

mur.!u, robber)' ... d .... ult with Inte.1 to 
commJt mur.!u In the CircuIt Court .f Ci .. 
"" Counl1. Florida, In JanUU)', 197(, 
PunlWl' to F\<nida'. .,.pital aootendnr 
_to, tho ..... Jury u..t co.vkted poet;. 
tion .. bean! farther te;t!mony and orp 
=l In order to mal:. a ro<ommtndatioa 
... to whether a death ......... hould bo 
bnpo>ed. TIle Jury reoommended , doath 
.. aum"", ",d the trW judge accepted tho 
Jurt, reoommtnd.tion. On direel appW, 
the Florida Sup ... me Colllt afrlrn\ed both 
tht connct;ion DJld the J.ent.ence.. Darden 
•• Slatt, 329 Se.2d 297 (f1L1976).' Tho 
United S .. toa Sup ... me Coun. rranted • 
petltloa for writ af eeroor:m, Danirn • 
nome, ~29 u.s. 917. 97 S.Ot. S08, sO 
I.Ed.2d 282 (1976), aad limited ... view to 
the 101e: WUt of whether the pl"OItcUtion'. 
,ummation to th. jul)' deprived pttitioner 
or due prous. or law. Doni ..... FI<lride, 
429 u.s. 1036, 97 S.Ct 729, so I.Ed.2d m 
119771. After thaI is.u ..... bri.fed and 
onll, argued, the Court dismis •• d the writ 
01 oeroOM .. bnpro.id,nU)' gr-..nled. 
Dorall! t. nond., ~30 C.s. 70-1, 97 S.C~ 
'1:"1'\ In l' E"'",q.t .,e;t IU1'M\ 

Petitio~r nt:xt fill:d a motion for POGt* 
c:on\ittion l'tliel pursuant to Fta.Crim.P. 
USO ill th. '''' .. trial <ourt alleging ineC· 
lective Ulubnce of tOunnl based on coun
IeI'. alleged bilure to investil:Ute an ,libl 
detente. The IUlt..t trULl court deni~ relie! 
and the Ylorida Supreme Court a!firmed on 
th. m.rit.>. Darden •• Slolc, 372 So.2d 431 
(F'.l.1979). Alter the Goy.mor limed • 
warrnnt lor petitioner'J execution. petition
er filed • petition for writ of babeu earpu. 
In federol district court. TIle dlstrict .. urt 
co .. klON!d all <laima on the men'" .,.d 
denied the ptbbOn. Durtkn., Wain· 
torigh4 518 F.supp. 9" (}!.D.FIa.1981).' 
P.tiUo..,. ... lHd thret is,ues In his rlnt 
.ppul to this court. He eb.lleaged the 
P"""'" br _'hieb p .... peetl .. jurono w.re 
ex.....!, the P"'l'riety of the prooecutor'. 
SUIIUI>&tioo and tho et!<Ctivcn ... of co.". 
ooL "n>lJ eourt &!flrmed the district court's 
onler dmylng tolld. Dartkn.. Wain· 
toriplsJ, 699 F.2d 1031 (11th Cir.1983). "n>lJ 
",un. fCrlJlled reheariur en ba .... and oJ· 
finned 1M district eourt. Danlen •• Wcin. 
wright. 108 F.2d 016 (11th Cir.1983). Fol
lowior • o«ood tchearin~ ... 6a11C' thia 
tourt rnuoed oa the claim of bnproper ex· 
cusnI of a pt'OJpeetlYO juror. Dam ... 
w.m"";gh4 725 F.2d 1526 ntth Cir,1984).' 
Tho Uaitcd States S.p"' .... Coun. rranted 
1M Stale" petitio. for eertioml on thaI 
cIalm, """led th. Coart of App"al'. judi" 
"";1 and relll&l1ded fot reoo .. idcration in 
Ught of Wai,,"";ghl .. Will, 469 U.s. 412, 
105 s.Ot. &u, 83 L.Ed.2d 841 (1985). 0. n
mand, tho .... ba ... coun. d .. led reUer, Dc,. 
dm .. Il'cUn"";ghl, 767 F.2d 752 (lIth 
Cir.1985). 

Pot!tio1m filed another m®oa for pool 
conridlaa roDe! 1'Il1'1Iuant to Fl4.R.Crim.P. 
lUISO in the mta tri:tl eoart. P.tltIonor 
.-J.ed m. .,.... eo .. titn~ I" ... I' and 
rean.ied error relating to the p""c01Itioa', 
."""",tio.. TIl. ,tate trW eoun. denled 
relief and tho Florida Supreme Coun. er· 
rllllled Dankn •• SIok, 475 Se.2d 2U (f1L 
1985). Petitioaer th.a filed his .... nd Ju.. 
beu petltlon" In district coun. .... rting the 
..... dWJ .. ~.. ,.jeeted by tho .tAto 
eourla. '!'lIe StAle plead .bu ... C the writ 
In Ita motioa to dismiu ..,d the diJtrict 
eourt dismJaaed the ptUUoD with prejudice 
.. an abu.. of th. wril pun..... to 2iI 
U.s.c. • 22«(h) (1982) and Rule 9(b) of the 
R.!", Go .... rolal!' s.ction 2254 ...... Dc" 
elm .. WainlDrigh4 No. 85-142G-Civ.T·l0 
(}!.D.FIa. Sep .. mb.r 8, 1985). Oa th. 
oame day, our coun. denied pedUo •• ". 
tmtJUenq m.otion lor sUoy ot eXKution 
Ind de.nIed the motion for eertifie.a.u ot 
probable caUl«. Dard~nj ':'i'Z r.~ tiCS 
11Uh rt .. 1M..'i" P .. titinner filed an IDtlliea .. 

don for ltay DC exeeution in the Sop ... n" 
Court, TIle CoIU'\ !'Uled this as • peUl''''' 
{or certiOM and gnnled th. appliatioD, -
thus staying pttitioner'a exeeutlOI\- Da..,.. 
d .... 478 U.s. 928, 106 S.C!. 21, B7 L.1:d.2d 
699 (1985). 

The Court in DonInt, - U.s. -, 106 
S.Ot. 2464, 91 L.Ed.2d 144 (1986), .ddm.ed 
the totlowin!: IhN!e claims <on .. rnln, the 
,-.!idity at petitiODU" orimlnJ.l "mviction 
..,d death .. nten .. : 11) whether tho pro~ .. 
culica', clo'lnr arfCUll\.at durln[ the run. 
phuD of a blfW'a1ed trW .... dON!d the 
trW fundamentally .nfair and deprived the 
....... elni delennln1tion .f the ,.li>bnity 
roquired ~y the clihth ... ..,dme.t; (2) 
"h.ther the exclude. for "" .... of • .,.",. 
bet or tho venin violated the principles 
announeed In II'cUIIICIighl~. mu, 469 u.s. 
412, 1M s.C!. 84" 113 L.Ed.2d Ul (l9B5~ 
.. d (3) .,bather petitioner .... denied .u ... 
live ... isl&nee of eouDIIl at tho ..... neIn~ 
phase 01 hiJ trial. '!'lIe Coun. 01 AppeAls 
,... Uf'1rn\ed ... d tho cue ..... """"ded 
far Proeeedinil eonaistont with the opln-
1<> .. " A<:onIinrlr, the El .. ""th Cin:uit 
littin, ." bane pronouneed the ju<'!fIMnt 
ar the Sup ...... Court .. the judf!lM'lt of 
th. on bane tourt and oJflrn\ed tho district 
coun.', order den;rin~ the petitiou I ... "Tit 
of Ju.beu torpUI. Deni ..... W"",,,,"gh~ 
808 F.2d 61S (11th CIt.19B6). 

On the ..... dar 1M Eleventh Cin:uil 
oplnloa wu publlsbed, ptbtioaDr m.d , 
thin! motion far I'O"-<ouvittioa .. lief In 
ltAto court pursuanl 10 Fla.R.Crim.P. 
3.850. TIlt motioa ,.... baoed Il'D two 
cIabns. Tho fits! eWm .neied ... .uoct!v .. 
.... DC tounaeJ for falluro to In ... tlilto 
the alibi defe_ TIle ""to court found 
thaI fo.iiure II> locale witn ..... fixintr .. 
earlier tim< of 1M erin •• wu DOl tho reaalt 
of In.t!ectiv ..... or lack Dr dilliBnee.1I 
TIle lecaad claim alt.~ed the .. constitu
tionality of Florida', death ptualty , .. tau. 
The ucond claim wu denied on the merits. 
TIle Florida Supreme Court &!finned the 
trial court's orner d.n)inlr .. Uet ln~ denied 
the requestod .Ut)" DC eucuti ... u Dc'*" 
.. Slott, (96 So.2d ISS (f1L198S). TIle 
Florida Supreme Court deaied ,.Uef on pe
tition,r's In.Uoct!v. uaislan,. of CODDIcl 
cWm heeaus. he ..... ~r<><:edurall1 blrN!d 
from raising the t"'\lt in a JucccniYt ptc
uon.u M to the unconstitutionality ot 
Floricla', d",th penalty olalUle, the Florida 
Supreme Court de<:lated the issue proct-
durolly bamd he<au.. the ct.!m could 
have beea taised la his previous 3.8.10 mo
tions. The Florida Supreme Court 'taud.' 
how eyer. wert It to reach the menta, \toe: 
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co\U't ""Quid r('it-ct the eont.ention. SIt 
Stnrorl ,'. SI.,.. 49$ So.u 164 (fl&.19B6); 
8m,.,lI r. Swt.. 457 So.2d 1880 (l'I .. 19!'41: 
St4t< ", H<'I'1/, ~.16 So.2d 466 (filI,I91'-1l, 

On tbe F.:Imt dar the- Florida SUJlreme 
Court denit'd rf'\ltloner rfliet. petilioner 
filed hi. thlrd f~dt'ra.t hat>t:B.s- l't\.\\ion \l\ 
district coun. ,,<adoner.r;ain attaeked 
the nlidity of his oonnelloo and d •• 111 
JeDte.n:-e br allec1ng thret constituOon.aJ 
OolatioOl. Pe~tio"", allegos .Ixth, eIghlll 
""d 1o~nlh amendment Oolatio", due 
10 b>efi.eIl,'e ... bta..,. of <ou"..1 for fan. 
in!: 10 b",esUilte IQ abol deren .. : eIghth 
and fOU!'l.e<nth Illn<Zldment violations due 
'" """I), .uggestiv. and unrellabl< Id.oll
fj",llo. proeed.,.... and ei,hth .. d fOUl'" 
\eenth ,,",endment Oolallons due I<> tho 
uoo:m.titutioMllty 01 floridt.·, <I .. th "....1-
ty statute. Tho S.... tiled • mellon '" 
di=iso the pelitlon pludinr both ab ... of 
tho writ .od .ucce..i .... petltlonJ. '.!l>r dis
bi<:t court eotered an orOer dismluIni the 
petilloo 10f writ .r hab.aa torp.. .. .,. 
abn>t of tho writ. The eourt nato<! that 
the three elolrns _to<! ., .... _eoted 
m tho oriaioaI petilloo altho.gh tho """" 
..."ta and .. nl<Dllooa hi a.pport of u.... 

, elolrns ...... oomeWhU dltI .... n~ Pelltlon-
or n.bos tho ..... Ihree iso ... hi his tl>' 
pcollD this .. urt ... h<: _nted in hb 
p<tIllon '" the disbi<:t <OUr!. 

m. DISCUSSION 
Diimio .. dnr a IUC«'Jlive petition for 

writ of 1>Aheas eoll'lll .. ithoul • heo.rin" Is 
"iihln the .... d disertllon o{ the fedenl 
trlal judi'" So.mu:r:r l>. IIniW Skit.., 
373 U.s. 1, 18, 83 S.C!. 1068, I07D, 10 
L.Ed2d 1~8 (l96S~, "1'h<lrt Is the malor 
","poosibllity for the Joat and iliuM adrnh>
bb1lllon of the fedual eollat.eral remedlea. 
and theu. must h<: the jud"".nt .. 10 

~hether a le-eond or lucceilfve appHc:ation 
.lIll11 be d.nied wllhout .. n.idera~on 01 the 
roenla." Id. We mUit therefore Atfinn 
the dislrlct eourt', order dismis,in, pet!
tioD~' third ha .... pedtIo ... lelll "'e 
find that W distriet <oUr! ablUed Ita diD
enDeD,u 

".tId.ner', t.hIrd appUc:atioD for foOeral 
habeu relid eonlAinoO three cJalms. Two 
of the Ihree elat"" have been decided on 
1.\. men'" in prt\; • .,. petitiona. It ,,·a. 
within the district courtta diserttion to db. 
mb.a those N-O c:b.lmu unless the peUuoner 
utabli.hed tho.t the end. of justice would 
be ,,,,,'ed by .. c:on.lde",tion of the c)alms. 
SOMers. 373 1:.5. at 1~. 83 V~t. n\ 1011: 
Witt v. lI'ai""'ri.qh~ 755 F.2d 1396. 1397 
(11th Cir.19851: n.le 9(b1 of the Rulu Gov. 

.mlnrr Seetlon 2254 ...... Whether the 

.nlh of ju.tko "<tui ... reconsid,,,,Uon b 
determined by obJo<tive 1.<I<>n. a.ch II 
tI~'hether then 'I\'U & full and lait huring 
on tho origln.1 ptlltlon or whethe, Ihm 
was an int.en'enln, ehance in the- facts of 
the .... or the appli .. bl. la,,·... WitL 7S5 
F.2d at 1391: Itt 0110 Kuhlmonn •. 11'11. 
"'n, - U.s. -. -. 106 S.C!. 2616. 
'2621, 91 L.Ed.2d S6l (19SS) (plurality opin
ion) ("tT]h. '<II1h or Ju,\kt' "<tuire fedm.I 
<outto \0 .nl<nain (su=ss;'-e} petitions 
0011 wh... the prisoner Juppkmenu his 
con.titullonol e1aim ~;'.ll ... Iorabl •• ho .. • 
in~ of factu.l in..,.." ... "). 

'Iht l'tnWuin&, c:h.im \It'lJ presenled 
in petitione,·. rlnt petition for fed.ral hi. 
..... ""t» .. nJ;ef filed In ),la" 191i. but 
wilhdzo,,.,, aoO abam\0D«l. Sb>et the Sta .. 
hu af!imativ<b' pl<ad ab .... of tho writ In 
It. tnotloD '" disnUs; the third petilloD. 
petltionat baa tho bW'<leo '" reb.t the 
Stile'. """teDtXoII. So.ruIm, SlS U.s. at 
17,83 s.et.at 1078; Will, 155 F.2<! ulM. 
P~ "'ust OemoOllnte that tho tal). .... '" _t tho eIaim In tho prien-1eOenl 
hab.aa .»1'OCOOCImr .... "oelther tho reo.1t 
of ... inteotionol aband.",.."t or withhoblo 
lot ... the ptu<I.et of b>exev.sablo ... 
,loci." W'1it, 755 at 1M. n.. contept of 
"abuae 011he writ" fa foDllded on tho eq. 
ul:.ble .. lure of hsh..a eorpw.. n. .. , a 
!ed<nl to'al'1 -1 dismlu ~ •• boequeot 
petltioo ... the pouud that the ~ner 
ab_d tho wr!t. "hoD a petltioner me. • 
petltSon min. sn>uoda that "'ere available 
bot not reu.d UpoD III • prior petition, 
Kuhlmann, 106 s.C!. .t 2G22 II. 6, or .... 
2'gos hi .ther ...,cod that "disenti\le{a} 
blm '" the relief be..,.n." So...am. 373 
U.s. at 11. 83 SoC!. .t 1018. W'rth these 
principles In mind, w. tum '" the th .... 
clamu _euted. 

).. WHEtHER COUNSEL REN· 
DERED INEFFECTIVE ASSIST· 
ANCE FOR FAILURS TO REA· 
SONABLY INVESTIGATE THE 
TIME OF THE OFFE1'lSE WHEN 
ALIllI W J.S '!'BE Dl:FEl;SE 

TlU eIalm haa h<:eu uhsu,tiv.)y liti,at. 
ed sod is the .. b,ategon,-"" .. ,u<:tUlI ... 
p.tidoner p .... nto<! this .laIm In his rll'lt 
petition for wril of hi ..... oot»u. In May, 
1979. Pedtioner directly ehanengoO the in
... tlilti'ele<hniqu .. IllId thoroughn ... 01 
d,'en .. e_.el with ,,&nnl '" the alibi 
def, .... and "rued that hi< inn .. ,nee 
would be .ppennt l! the .tt.omey< h.d 
repm,nto<! him effectively. The tlaim 
w.u denkd on the menu. Darden r. 

Woi'","j1h~ 513 F.s.pp, 917 fM.D.FIa. 
1981). The judgment or the di.1!kt ",un. 
wu amrmed by this .. urt, Doni"" 69!l 
F.2d 1(131'(Ilth Cir.19S3), and on thi.l"u. 
by 't\'ery t.ubt.rquent t-e\1s\\.a.tion by th; 
Eleventh Cireul~ lininr nl be "C'. Ser 708 
F.2d G46 (lith Clr.19S.~): 725 r.2d lS26 
(11th Cir.19S41: 767 F.2d 152 (11th Cir. 
19S5). 

Petitioner hat the b.re.., oJ .bo~int 'l!ls 
court that the enda ot justice "<tuires .... 
«In.id.rauon of this tIa.im. htillo..,. of. 
tus t ... o af!id#vn. that support his aIM 
The affid#vil5 .upport tho alibI thet peti
lloner c:ould not have h<:eu 10 two dJfJ'ueot 
pia .... at L"- ..,.. time. Ope of the af!i. 
~'" '1A\ed ht ....... at. tht trim. ~1Jf at 
S:S5 p.m, and ppined that the crime "" 
c:ommm.d betwten 5:00 p. ... and 5:15 p.m. 
H. CODtlQded that pe\ltioner WU !Dno<:col 
aln .. petltSonu ..... reponed '" be in ~ 
0{ Chris';'" But' ho ... with ear Intu.!. 
1rom ~:OO p. ... I<> appR'Ximately &30 p.m." 
n.e J«Opd a!!idsrit corroborated the __ 
tmtio. that the crime wu comtnltleO be
t><'.." 5:00 p.m. ""d 5:15 p.m.n 

• Wt mUst e:wnint. the afi"Klants 
prtSellt.O In li~hl of the Il)l&\ ..... rd to 
d.termin. whether the enlh of JUltict... i 
q.ire reBtipli .. of this tIa.im.' '.!l>r .... .,.. " 
wbtbning .vld .... of the tim. of the ...,. 
m!:.sioo of the crime Is conlnrj" to the 
afrodJ.vn. .ubmiUe<\ by petition... Mn.. 
'I'urman, lIro. IIil1 .. d PhIllip ....... ld .n 
IHtifted that the erim. oa:urred .t.ppm:!. 
matelr 6:00 p.m. John S .... witneued 
petitioner' ••• tomobilt wreeIt at about 6:(11\ 
1''''' MIU1 Sim.'l>O" offered petitio".,. • 
riCe I<> Tampa o.Iter the 6:30 p.u.. .,...... 
The coll repurtlni the hotU!dOe ........ 
";'eO by the Llkelarxl Polioe Departmem 
ol6:81 p.... The &e:dd.nt .... reporieO '" 
the llDlaborouih County PoU.. Depart. 
meot at 6:82 p.rn. Alter ....... wln" the 
..... rd in Ito enlite,), w. ,on.\.~. that p:q;. 
Uoner baa laned 10 meet his burde., of ' 
showing tha~ the ends of justice rtoq,uire '& 

fed,nIl court to revisit thi. eJalm tor • 
.ixth lim.... The dillrlct court, "ithiD its 
.ound dilc:retlon. prooerly dismlued thio 
claim without a he.a.:iD,." 

:r.:.. .. "$Ci.~:. 
B. WHE:I'HEl! THE llSE OF GRD.c;S. 

LY SUGGESTIVE AND UNRELlA. 
BLE lDE}:nnCAnON PROCE
DURES \~OU.TED "E'l1TION • 
ER'S EtGlITIt AND FOUl\. 
TEENTH Am:NDME:>'T RIGIf1'S 

This claim was prtaenUd in petitIoner", 
Ii,,! petillon for wnt of habe» ,oll'u. but 
later "j\hdI'llWD ond .bondoned .. being 
not~' ft'\rTld~d itt th~ {'nnt-:')'t of 1\ 'tpa. 
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ra~ ;.su •• " In his third petitlo. for fed ..... 
al habeu ... liet. eight y ..... bier. petitio", 
er raises this claim for tM It'cond time. In 
iu motion to dismiss the third petition filtd 
October 16. 1986. the S .. ~ plead both 
.bllle of the ,.,."t &lld lueceuive appliel· 
tiona. u a built for dilmtsul. The !'UIon
in. ad\'1Ocod by the S .. ~.1n put ... t«! on 
tht record in Cu. N .. 8S-1~. hurd in 
s.pt.ember. 1985. J.IId on the .....,rd in e
N .. 79-666. hard in M.y, 19B1. Petitlo.er 
lIIust .bo,.. this court Uu.t he did DOt ab ... 
the ....rn. 

P.titlo..,. ....,.. Uu.t co .... 1. ""t pet!tIo_. del<t«! the 1d.,lIlI"lC2tio. o:hallo.~ 
from tht fin! petitlo. bef ..... adjudiatlon 
in the diatrict coart. H. further -
Uu.t .... It ahUM ill .hcw1>, the IMrits 
moat be hurd boo .... this I:ITO"," a cWm 
o! ~ w. dlupoe. 

The roam! .h<ron Uu.t tho loa .. 
preowted 1:1 this tbinl petitlon ..... Jpecifl
tallr withdra ..... from the diaIrlct COW't'. 
conAderatio. as being DOt .. oil foonc!od. 
The loa... .... ahar>dooed. Int.enQcmal 
~t o! & cWm Is precIoalr tho. 
context Uu.t app_ .r the ..-.pt o! 
ahI1M of tbt wm Is ~ to addraa. 
Will, 768 F.2d '" 1397, Petitlcn>or _y ba 
doomed to Mfe wolTed bh right to • bt>.l
lnr an a •• ..,.,..;.. app\iotio. for ted<nl 
baheu .. Ilel whtri he deh"oeralol7 ahal>
demo ODe of bh grounda at the fm hear-
1:1,. KWIJ"",n", IDe 5.e:. at 2S22 II. 6; 
S4nd<n, m U.s. at IS. l>3 5.Ct. .t 1078; 
Wong Doc .. United St4ta, 2£5 U.s. 1:39, 
241. « S.Ct. 52t, 525. 68 !...Ed. 999 (1m~ 
'1.'ba petlticoer had foil ~ to of· 
fot proof ••• {an this cWm] at the heuinr 
on tho rust petitloD; and. If he .... inlnJd. ito, to relr an Uu.t ~UDd. roocI bJth ,... 
qoJrod Uu.t he prod.", tht proof th .... " 
Wong Doo, 2£5 U.s. .t 2«1, 4( 5.Ct. at 52S. 
The federal coorta will DOt "tolerate "...0. 
leu pieeemeal I!tiratiou. or ..... terWn 
cou.t.raI procoedinra whoae onlT purpoae 
1& to .vex, ha.nus, or delay." S4nd<n, m 
U.s. .t 18. 83 s,e:. a, 1078. ' 

M. to petitioner" co.tentlooa of "" 
DOCelIoe, we arain look at the record In Ita 
totalitJ &ad a~ ... did the Unit«! Stat .. 
Sapre ... Court, Dard .... IDe S.Ct. at 2«72-
73. with the Florid>. S.p ... me Court that: 
"rrjhcre .... ..,e",helmln, ey-' &ad 
cimlmatantlal evlden'" to .upport a rmd
Ini of milt on all ehar: .. J.IId • recommel\' 
dation oC • d ... th .. n~n .. for rust de~ 
murder." S29 S • .2d .t 291 (Fb.197Gj. The 
dlstrl<:'; ",art, In Its diacntion, denled pet!
tloner a hurmg on this claim a.nd we al. 
f"", that ruling which IV .. baaed upon 
~huse tit the ",'tit. 

C. WHl:THtR THt DEATH PENAL
TY IN FLORIDA IS I)!POStD L'l 
VlOl.A.TION OF THE EIGHTH 
AND FOURTtEXTH AMEND
MENTS 

Petiti.ner p .... tnt«! this cl1im In hI!; firSt 
petition lor writ at MOtu COrpUI and it. 
Wa! denied on the meri.£, Dam", 51S 
F.supp. !U7 (l>!.D.F1a.1981~ Petitioner did 
nol appe;l the mUng coneedin~ deC .. t •• 
the .. en ... baaed on the t. ... in .!feet at the 
time the cWm , .. , pm.nl«!. S<t Spink. 
.runk II. Woimm'ght, SIB F.2d 582 (5th 
Cir.l978). "'" d.nied. «0 U.s. 976, 99 
5.e:. 1M!, ~ L.Ed.2d 7116 (1979~a Peti
ti<m<r Indnde<l this eWm In bh tbinl peti
tio. for federal hahe ..... lie! filed In 0cto
ber. 1985,'" auut!nlt that th ......... nabla 
otlldiet DOW ,,-.Dahle to reJr upon and tho 
l:I~co1olr ~ts o! etrtioreri In Mrcz.. 
,q .. &mI'. - U.s. -, IDe 5.Ct. 3331. 
!n LEd.2d 737 (19861 U>d Hit<MocJr II. 

Wcm...nght, - U.s. -. 106 5.Ct. 2888, 
90 L.Ed.2d B76 (198G) ....,...,,1 ....m. r.io
lution or bls c!alm. Thia cla.im II an",...i .. 
U>d do. flO' warraat .... Dlldcration he
anae the S.premo Court docla;Q. in 
JlcClakq II. [(""I'. - u.s. -. 107 
5.e:. 17foS, 95 L.Ed.2d 262 (1981) ...... lve<l 
• auOstantiall)' ,imilu tI..Jlenp \0 tho im
position of tho Georria daath-ponaltJo .tat
• ti hued on the BtldUi Stndy which p,ldo 
td almoat ideotlal multa to the ItDdr 
dene by G ........ d Manro that petitioner 
•• bmltl q. hi:' bthaIf. .. 

lV. CONCLUSION ~ 
For tht: foreg-qin, rtUOM we )J ,,";,tu' • 

tht cIiItrlct .. urt·, order duml .. ln, I .,. 
tioner'a writ of habua torpUl withol ' ~" 
hilLrinf"oon ,bule ot the writ &1 wen : ... I 
,uo.~ive Ilpplic:ttlon rrouncis. ; 

J. The redtatJon or th; (stU b C1Unll&U7 I' 
UTnC U lid rorth by the SIlP~mf" Ccaun in 
Dan!~ 1\ W6in",",IIr, - U.s. -, 106- S.C,-
2~6-4. 24161-6&, 9l L.&:Lld l.u U9U). 

10 MrCl<Jk<y. the Court doeUned to 
bold Uu.t the ,tudy p ...... t«! ,.pport«! an 
&t!a<k o! Georria'l impoaltlo. of tho death 
penalty .. Yiolati .. of the ciltbth or 10Ul' 

tee.th amendments. 10 Hitelu:oclr .. Dull" 
F. - U.s. -, 107 S.Ot. 1821, 9S 
L.Ed.2d 861 (1981). the Court dediDod to 
reach tht cWm that the Florida death-p"'" 
alty otatn~ clilcrimin&teI aromat capital 
deCendants ",ho murder whi~ and .gainat 
blW: cspital deCendanu in viobtloo of tho 
ei,htb a.nd {o\l.f'te-eDth lJnencimentl, but I't'
Cora 1M reader to " •• imilu chaD .. ,. to 
the GeorP dcath·pt.DA!t:r .talute. Su 
}J,ClukeN II. Kemp, - U.s. -. 107 
S.Ot. UfoS, 95 L.Ed.2d ~2 (1981)." HIW.· 
cod; .. Dv9g<r. 107 S.Ot. .1 1822 .. 1. 
Sin .. "" .... bound to follow tht Sup ... me 
Court', clilpocitlDo of the co ... titutlonal 
o:hallonp to •• nktantially limil ... death-

. penaltY .utu~ on Identlal ground!. pet!
tionus !'t<Juesl for a hewr 00 this elatm 
mtllt ~ denied." 

2. S« D4rJnr 1', "".inwrithr. - US. -, J~ 
S.Ct.l .... 91 1..Ed.ld 110< tI'U~ Do,a... 699 
r.l<l)Dll (tllh C.r.19Il~ Dom.. m rsup;o. 
f.C1 'M.D.F1a.J~1J):- lMrdm ... SI_,.. l~ S~.:d 
211 (FlLI91')' 

1. AI uW )'nltiOM1' aoctm.mcd that hb patlLS WIU'I 
imdpPCd and: bb buckJc- wu ~nt but f'bi~ 
lhat he thouaht he _ !>un on! --.I .. 
""""""bl .... U. 

'" IIo<h Mn.T ........ ....s PbiUlpAmol.!'" 
ocribod \he Mq\OOftQO 01 tM ohou In .hIs m_ 
_. Mn.lClI LaIllIcd that \he,bar<I ... 1hot, 
the ,m. ahou ill • row. 

S. Tbon.,. ...... mIno< ~ In u.. 

~T~~~'= ud ~ Id.otlJlaf p<Iltloocr .. tLo 
_",1rUl. s.._I06$.O. .. 2661 
.. t. 

" SIx I: ..... __ ""'"" bt u...appal 0I1ho 
ob. _oIlhe ..... _""'"" Ia Ibc ..... 
..... ~ la!ao1 w... p<Iltloo -. ""'"" aod 
~ or ... Ibc 0-1 .. lo, t!.<'Flor\U s.. 
i"""'" Coun. n- _ """"'-' Ibc ..... 

MlMloMIity 01 .... ~ dc>1h ~ ..... 
.... aod Ibc pmri.ol w..1l&u!oA ~ 

7·.=ti!i;;;'M~""-:;-~~ 
tho dbpodtloo bt tho fin< 'i:l...J ha:p0r4 
tIoo 01 Ibc Ihnc .w... ""'"" In thls p<I!II ... 
I'ahIooc' al~ _.am ........,. 0/ 
~ fDlt bllun: to Inwsdplc aa a1lbl ck
I""" Ibc ••• """ ... ,I<,oalhy 01 ~'. da .. 
,...w., ... IUIe; ud ...w./moo aod al>oodonod 
~":! ........ Ibc pmri.olldaslll\. 

.. \lihUe. IfICICI'nd dcam warranl was aimed bt. 
""" A ....... 1911. lo, \he eo..tncr 01 Florid&. 
tbt: =un', ckcWoft to rtbear the. eut .. boelK' 
cffcc::lUUrd • say 01 r:ucwlon. /JanI.m ~ 
lI'ai......vh. 115 F.l<I SOl (UIh CIr.19&3~ 

t. The """ • ...-I whh 1he/ln1 pAnd'. n'Il .... 
\1011 0( lbt da1rN reprdln( pr'OlC'CUlorilJ IW~ 
matlon and lneffcai\<'C.wll&n« or UlW\JeJ.nd 
..c.aao.d !he .. Icvaot ponIons cI Ibc pond', 
d<dtIo .. Donlm. 699 Fold .. 10ll-l7. 

IG. Tbc: fiYC MVI c:onstlUJllotW lawe:s lodudtd: 
(1) allqed vIoWkw 01 \he /\hI>. o!Qh, .I,nlh 
aM founeentb mcndmcnts Cue 10 lbc ui&1 
"""'., ... 01 __ P')'CboIooIcoI n'Il .... 
tIonbt""""""'Ibc ........ c(dc>1hwhul ... 
n'Il ....... """ o\o<&Inod wttb<.>11bc p<Ildco",,', 
walva" 01 hit riohI to b& rr.. fro", ocII·1oa\nol. 
Dltloa.- Dt to c:cahoallhe "U1bcr 01 u. rr.:ut 
(l) a1Iqod ,loW> aod 1_1b -
vlobtJou due to ~ of condc!eraUOQ br lht 
,...;.wtnz """,,",,.01 !he ..... oIw ...... ,. 
....,. mId •• U .. ~ ...t findl ... d 1M 
trial c:oun: (3) allq:cd cirhth ammdrncnl \lio!.. 
bon ~usc the ~.ep&r.tiOQ IDr and conduct o~ .. 
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I~ unlmtin, I~~nt robbed 1M Jvr1 .tId 
ioKis¢ ~ ,lw .bi\ltr w tttnd~ 'jnd.l~ 
w:nlr:oc:i~ (4) -lIrred t'lrhth .nd (OUMt'C:I1th 
an~mml viclaU,n\) rauhln, frtIM ettmmmu. 
fT\I4t by the: unl ;vdtr: &1\Cftd1t tn\lo\\\n;; ,,, 1M 
f'fdloltl.lan of 1M Juron' k1)W' ar rnpnn.lhillty 
"',Ih ~.rd tlO' lu funnto", a' kn'(~\1" And 
($) ,t~ Ih,''!\. 'rl{:. ... d .. ,. (QI,IT';nTl\h amrNt. 
ntetll YI~I.tIoM tnUhiht fttom lnrUentw ,lUll" 

and: 0( appclbJr U'Ul'lset. 

1 J. J"'ct'~IoM1'" molten for tfhrarin: ':00"", d~r.lm. 
- U.s. _, 107 $.C'L ~4. Vl LE.d.ld n. 
\1'16~ 

12.. T'bt Nlt tN.) t"t)LlM did ,~ ~h the que ... 
tiM of tbe c:ffta Qf the JI~' nitfme: If) the 
fom\ tIf .rf,d.av\u bta.~)t it WILl not II: -ptop:r 
mailer for C'OnJkkratiQn ia & l.J50 fn(Jllon. 11 
WI oal)' bt prncnte:d In iln CTTOt coram f"Obh 
-pahl0\\ \Cl ,ht. flori,d.a. s\tpt'l:I'M Cow\. SI~IC"Y. 

Do ..... 110, 69."1 CFIL ICIh Or. Oacl.cr IS, 
1'$6~ 

Il. A nhh <i<Alh w.". .. , hac! b..n tI",..! b)' Ihl. 
11m<. 

H. ~llor.:r ralKd thli IU\k: In hillim l .. UO' 
........ Do..... " SuI. 3'T.1 So.ld oIJ7 IF1&. 
Jm~ 

J!. ?t1ItHmcr c:onlcnch that ~ t dUuia c:out1', 
cnI<r 0/ dJAolwJ n>quI .... ..........t boa ... Iho 
CQ.!:M cUd hClt. ilddt'Ql tbt clatms. ~1IId. ¥ttth
hi Iho _ ... I,w.t I~ W. db-
....... Dmri<I JI>df< H<><Ira lou hMdIaIlt...c 

r~ n!,"'dl::.,~ '7.i:. .. Jt~ ~~~ 
.".,..... WbI .. _do"" ..... wW,Iho_ 
t:ttUtl', ~ ~ lhc submWlloa of lht 
:lin p..u.lo1! Is • loniM .. • _ bocwoc Iho 
foil" 0/ Iho .......s ptlJlk>o ....,.ulU1od .. 
.~ ~ ... No. ... ,,» c:t .... T.\tl(cl p. 1 
W..!l.11&. Oc\ob<r 16, t906~ ... do ..... Ihol ~ 
'.a,I$ ...-lth!I:IW di.nric!. t:our1', JOUnd clberctkm 
11>.u..ru.. Ib: .hln! """,,,,, wllhoul. h<ari.,.. 
Tho: J"I;'COf'd amply )U~nl J~dJU Hod,u' "cd
: .... 

1\ 1m"'".! .... Is ~ I. dI'"", Iha, po<J. 
lioOtT' 'WU DlNide ~ how.t with (:at lrOUble: 
i,:,~~ p.!t\. 10 5:.)0 p.rn. 0tI 't.ht d.,. c( the 

.1. ·N: notl: ih.ll \he aJr.d.ni1 WU ~ ~ 
I. 'Q:o!II1 amr tM ~mWlcm o(.tbc cril'DC:. 

.. ne rAro, arc la,:;ed 0\1'1 In dnal!. '(he atrUU\t 
o!'\.;uw.d iU pm-1ow IlOn.alAC'f\C:: borc:.Iwc m 
~.'$O~Uf ~tll::\I.:d. ttlAt potttUQ.\'Itf \It'U C\lltt)'. 
J:_" to,.,« fOMh no\<" 10 .... \'C .n inn~nl man', 
j't;, .. 

~ . "hKt p:!iuoncr h.u failed 10 mecl 'bh burdm 
: Ciwlni th"lhc cncb of Junlu: ''''"I.urc r-rvi ... 

! ~~t tlllm under I IOUnd diLerclion mn
" 1 foUOWl. \h.a\ he bn~ \tJ Tntc\lhr: iluvi

'-;n or ·colonblc:! ihowin&' or 'U1~lln~ 
{him \oIOI,Ild ~ dete.rmlnd by rclcn:nct 

tNb.i.b"t( aidcna. 'Of VU1h or IJ'I~h", 
'"" , .. w.'hon. 106 S.Q.. at l6l7 no 11. 
~Lu: thai Jhli lu~ wu ralkd In 

~ ~nt1f~lvc wh,'1l1nec: of 'tPUnKl. Th)} 
'qrJtrt, $99 F.2d a, J037 Cef1h:tfvc al 
~ penally ;:hue}. as. .... 'ell as Ihe Suptl:mr 
~ ndm. li)6 S.C\. III lAil tdle:tiw. at 
• ~l~l. h.u cl('lutnlntd thai pc1llJonrr 

I druu\'t ,US1#Un-ce: ~C tounul The 
101 time mor In Iht' a1f:daviU pra<nl
not alltt \I,,"~I ha" Petn- dt'lmnlncd 
~ counf.C1"l rc-rfortnJlntl: u .. Jnltltr "'( 

=. Tht df1\ia1 ri Ihb c.Wm "' ..... a!f'11'TI"IC'd on 
ti11't\ 1opPU! ~ .. \~ ~ SUpmnt ~ in J"" Am'"' , .. SIIIlt.ln So..ld %17 (fla.1974J. 
.su.."...",6, 

:U. Tht' Elrwnlh Cil't'Uil. ,n Ikmrs" 1", ('1.'- til 
Pn~h.rd. ;M F.24 1206. )~O'; I1l\h C,r.1981) 
(m b.anc)~.adorlt~ II- ptttrdcrn dt(,"DnJ or the 
Iormn Fifth Clfcull ff'nd~d p1l0r t~ Ck'tobct 
1.19'1. 

2l:. 'htitlontr aha filed • monon 1~ ~o(Onvlt. 
li1;m relict punuat\\ 10 F}a.P..Cnm.P. '.ISO on 
,hit; d.aJm In tht Wit wi I.wrt. The. tml 
~n denle6 1tl1ef aM 1M Florit\a r.\lprt~ 
Cool" .Ifirmed. "" ........ So.2d 1)6 (fI£, 
J9f5). Tk rJori4a Supr't"mt CDI.IM de(brnt 
pcilUoncr ~utaU.,· 'ca1'Tr6 from r-bln, lhb 
chim but ahem-lin)y rcjtat'd II ~l\ lhe menu. 

n. Pal\\Mtf ftIU \'I.b.1:blm on lht .... rnt ~ 
as }lhehcoei prae:nlcd In htl UK belon the 
Supt't1nC Coun.. In ,"111d,,:oa', !'tthlotl! lot 
Wrh or Ccntcn.\i he $\tol'" \ho».\ n~ 

I1\.J.I'lh~ o! the- rKt.~ disp'rily In capi-
1&1 »c:nlmtln& In Florida II vinlUll)' Iderubl 
~1) \hi ~hude of \ht dil~rhr In ~ 
Mitt muhipk tqnPion an:a~'IU or lhe FJor. 
Lei; .dau.. Crou .&nd Alauro lound the., &ht 
Ulcln~c! or r-t:e:t;Ml'II .. dulh tcN.ZJ"IClt h .. 
f"1I:>rida. 1« "lUi", a "'-hilt \;clim W&f U: 
UrtN:J rrutcT than ror kiJlin, .. blade W:tlm.. 
Ut.I.nc lht caOle rntthodol~. &'khu. rou.nd .. 
4.) uma paIn ,UkdlhOQd or dpth lor kill
.., • wbJ" moho 10 G.orJl&. Iokaa!q .. 
'"""" 15) F.lII ., .., (1_ oonI1\Od). 

&rid 1 ... I'<I!tiona'. "'hlon I ... Wril of c.. • 
Uonri &l .... NiJt:kt:d: ... WII;"'~ _ U.s. 
-.lll6s.o::wa.1<J1..Ed.2d 910\1"'). 

,.., W ...... ·lhal Iho 0..,..". cllho '
Cour$ tal¢: \t eonsl~\ ~J.h \he ~ .we 
_, ~Ilo1! O"d;",1ho ~.~ 
\ock "" Iho I'lorldA dco\h.p<O&Il1 ......... \h. 
out ~L 5mbh Y. SUu. U7 So.2d 1»0 (nL 
19"~ St .. , Y. #"''1.'$6 = '66 (nL1964l: 
/mi/11 W. $lll',. 329 .sa..u l.I1 (Fla..JP'6). 
Some cl Iho )....,. fodcnl ""'"' ~ 
tlulI1of;W~. Si:lLl-.SpUtJ.dliWy. W'~ 
"",h~ S7I Fold !U (Sib Or~97Sl: DorJ.it Y. 
W ... "",k4 'I) F.s.pp. Volt (M.D.]'l&.I~I). 

• • • 

Toru-NegJlge.a-Under GO.1i1a !a,,; 
third jW1yma)' not rec:o"'r&~.lnsl an ac
COUlllant rorth. o""""ntanl', negUgenct In 
prtparlng audlr.d rlJllUlclaJ SIIllements 
... b..... IlllboUl:h It IIns ro .... """ble that 
third pru1)' ""uld reI1 OD the rmnnclaJ 
stalmltt1ls,_ccountant dId not hn",.ctual 
noLlce that firIaDclIlI stntelllenls """Id be 
sho .... 10 thlrl! part)' 

BADISCI/l! COJUoORATION ""d AKZONA 
II'ICORPORATlll>, Plalnlitr,·Appen,.... v. 
ARNOLl) L.. t:AYLOR; IlAVID SIEGEL and 
ARNOLl) L. CAYLOR & COMPANY. P.c., 
lld",don ... AppeU.,.., IIIb Cin;ull. C4sc 110. 
86-8305. Au,,,,124, 1m. Appul from Ihe U.S. 
Oi~riet Court (or lhe NotthtTn Dillricto(Ckol'!il.. 
fbrotd L MUlllhv, Joo)!;C. . 

1I0ron! <lIIIIIIO!.Jl ",id V A!'ICt~ l~m'iL 
JU11nMlt nlnt *,WYtlJ.:nT-\ }~.'IIlllr \':iI'1'uiL 
.'IIII5!\' • 

!'ER CURIAM, 

1'lIfI qU(llltiqn \Irc"~nh~ in lI\\~ ~rl~n\ 11\ 
w"('ttlf'r II. third j .. ,rty (,nn rC1."(I\'er 1I.1!IIilt~' 
RI) Rrtoulltrl1ll LlnclC"r Gtors:in ~w fur lilt 
,,('cnunIAnt's pcgliA'rnrc in preparing- i\udit. 
M finnncL,1 IL,ttl1l1:nlA whtre it """M (nrc-
~1>1t \1>.,\ 1I,. tlti,,! p>rty wMM reI." on 
Ult' fiMnl:wl ~I"leru"nt.r .. The di~1..tkt court 
~rnllt~ ~ummnry jurit::,menl for tltCeud
Rn~, rulinJ: lhzt lhe DC'COlinUlnls Wert noi 
li:1hle lJoC'('Ru1lr tlwy In('~1"d "ncwnl nntke" 
Umt the tilUI.llt'iztl IL,ttrnenli wnulcl ~ 
.hown Lo Lh. U,in! pnrty. u.n.u .. tho 
1It'Q11o\" n[ nu nt':t'Cnmlnt\l*& linhUity tn lhtrd 
II.1rt.iCJt "~Il n qu~lion or C'Ontrotlin.:- hut 
UII~tUt:d Ceorgia law, the queJillon wall 

eertllird Lo Ihe Sup,."", Court or G.otil&. 
Radil/ch. Corp. " Co¥I.r, 8()/i F.2d 231 
\11 Lh CIt.l~8&). Th. ,pp<ndod mpo ....... 
LabliollH thnL tho j,udgm<nL or tho diatrict 
court wu correcl. 

AFfIRMED • 

APPENDIX 
No. ~(231. 

Sop",me Court Dr G.o'JI1&. 

Juno~, 11l8T. 

IIUNT, Ju.llte. 

Th~ cue tornea before lhi. ~urt OJ) a 
«rtlr..d qu .. Uon from U" UnlLtd SLak1> 
Court o[ Ap\,<.I. for U,. &It .. nlh Cm:.I~ 
The facu as .set out by thot court., and ~e-
fJ,U!sUO", follaw; • . 

"(':ulor·)l.\'Ilt''' WAK A I'nrint'~hiJI forlTll'll 
I,>, lv.'o Cflfllnl':ltiOI1;; to uUliz.e D ucarvet. 
I,rin"r" proces.. PI.inUres B.di>ch. Cor
poration and Ak,on. Ineorpor>Ltd prorldrd ,;0':
materials \.0 Color-Dyne on trtdit. In late:~ ~ 
1980, Color·Dyne .howed ill m""t rec.nt .
IinDnd.1 .LJllemenLJ Lo Lht plalnUUa. 
These financial !'tate-menta Wert prepartd 
ror Color·Dyne b)' defendanL Da.id S;"gel, 
:t cerufied pulJlic accountant, (In ~hatr Dr 
ti.rend.nt Arnold L. Caylor &. Co., • publi< 
lcc(JunHI\~ firm. TheM st:l.\(:m~n~ 
!l.howe-d thal Color.Dyne Dwnti\ SZ mi.llion 
in in\"entory. The audit failed to rnul, 
however. thal vnrioUI hanks had "etU~ 
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FEDERAL HABEAS CORPU~ - A NEED 
FOR REFORM 

'JIM SMITH· 

In 1963, the Supreme Court oflhc: United States decided two c:a.ses 
involving the scope of federal habeas corpus relief to stale prisoners 
under 28 U.s,C, sections 2244-2255.' The Court divided five'la-rour in 
both eases and e:&ch contained sharp dissents, 

In 7011!ll.1md 1', S<zin. Justice: Stewart in dissent observed that even 
under the test enunciated by the majority, the Court should hne af· 
firmed the appellate court's deni~l of relief. He stated his main concc:m, 
hO~'ever, in the last paragraph of his opinion: . 

To ~quire a federal coun now 10 hold a new arial of factual claims ,which 
,were long ago full), and fairl), determined in the couns or Illinois is, I 
,think. 10 frustrate the {air'and prompl administration or crimin.al justice. 
10 disrespect the. fundamc:ntal ,truCWTC of our federal S~Ic:m, and to de· 
base: the Cireal Wril of Ha~ Corpw ••• :z • . 

In FI1j' It. }/(liI;, the Court upheld the powc:r of a federal court to 
grant habeas corpus relief notwithstanding the petitioner's decision not 
to appeal his conviction out or fear that if he were successful he might 
face retrial and a possible death sentence. Justice Brennan set forth the 
requirement that. in order to forfeit his right to a consideration of his 
federal claim, there had to be a "deliberate b)"pass" of stale court pra
cedures b)' the applicant •. This delibera!e by.pass had to be "an jnten' -
tional relinquishment or abandonment of a known right or privilege" by 
the applicant 'after consultation with competent counsel,3 Justice Clark 
dissented because the decision dealt a "5laggering blo, .. · .. to the effective 
zdministro\lion of criminal justice and jeopardized the finality of state: 
convictions, He opined that U(a)fter loday state judgments ~'iIl be rele
gated to ajudicial limbo, subject to federal collatc:ral attack-as here-a 
score of years latel' despite a defendant'~ willful failure: to appc:aI."4 Jus-

• Atlom~' Gen('ral. St.te of Florida. J.D. Stctwn Unh'l:nit)' Collcgr or La .. ·• 1967; B.A, 
Florida Stlltf Uni\·enitr. 1962. 

. . 
I Fa)' ", 1'oill. 372 l'.s.391 (1963); Too.mt:nd ", Sain, 372 U.s. 293 (1963). 
2 372 U.s. al 3:W. 
, N, al 439. 
4 II, al +f6 (Clark, J't diucnlinc) • 

1036 
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tice Harlan in hi!. IClIg\hy di!"~1\1 suggested' lha! the majority opinion 
failed to understnnd the function of C?unscl and that the "effccr (of the 
decision] on state proct:dural rules ma), be disastrous ..• .'~ . 

The history of federal habeas corpus since 1963 has dcmonst'rated 
that TtJU'17Smtl and FIJ)' have not withslood the test of time and that the 
Justices who dissenled in those cases perceived correctly the abuses 
""hich would result and ahe effect they would have upon the administra
tion of just icc:. Indeed, the decision in H'tuiu.lJTI',rht ~ s.p.'fJ" y;ndiclIcd the 
position espoused b)' Justice Hart;n in Fa;' and undercut the basic 
premise of. TtJUlfJJrntllh .. t state couns were nol competent (0 dispose of 
and protC:C1 the federal constitutional rights of persons tried in state 
courtS. . 

. Although n:cent Supreme Coun decisions have Constricted the 
scope of habeas corpus relief by strengthening the rule of WainutftjlJl ~ 
S;-J:u " and·.have recognized ihe legitimate need for finality in the ad
ministration of justice,' congressional reform of the habeas corpus act is 
essential to curb existing abuses. It was for this reason that, as AHorne), 
General of the .State of Florida, 1 proposed cenain amendments to 28 
U.S.C. sections 636(b)(1){B). 2244, :and 2254(d), filed last year as S. 653 
and H.R. 3-416.' 

I. THE REVIEW B,\' FEDERAL'MACISTRATES OF STATE CoURT 

CRIMINAL CoNVlc;rIONS 

Currentl)·, 28 U.S.C. section 636(b)(1)(B) authorizes United States 
magistrates to conduct evidentiary hearings on habeis corpus applica
tions for post-trial relief b)' individuals convicted in stale court of crimi
nal offenses. The magislf)1te submits to the judge.propos~d findings of 
fact and recommendations for disposition of the case, which the judge 
may accept or reject. 

The proposed amendment to 28 U.S.C. section 636(b)(1)(B) con
.tained in section 1 of H.R. 3416 would prohibit United States magis. 
trates from conducting evidentiar), hearings in state habeas corpus cases 

. without consent of the parties. The states have no interest in how much 
authority Congress confers upon magistrates with respect to' federal 

~ Ii. al 471 (Harlan,J .. diS><nlinl:)' 
, 433 U.s. 72 (t977). s" tdu Slone Y. Powell, .. 28 L'.S. 0465 (1916). 
, Enr;lc \'. Isaac, 102 S. Ct. l!i~ (1962). 
• Uniled SlaIn \'. Frad)', 102 S. Ct. 1!i&4 (1982). 
, H.R. 3416. 971h Cong .. hI Scu., 127 Q.ISC:.,Rt:C. HI791 (1980):5. 6!l3, 971h Cong .• hi 

Seu., 127 CoNC. Ra:c. SI981 (l98I). I cxplained Ihe nl:'Ccuit)· for linalil), in 1M adm;n~,a· 
"on or juslicc ill a memorandum 101M HoU1f and Senalt' Judiciary CommillttS. J. Smilh. 
M~randum in luppon or S. 6!l3 and H.R. 3416 Rcrotminr; Federal H.!xu Corpu. P~c. 
d'nn Concern;n!: Challenges to 51 ale Criminal Con,iclion& Uunc 12. 1981)(&ubmiucd 10 

Senalt' .and HOlM Judiciar), CommiuC'CS). 
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criminal proccctling~. Some SIMe:r. are I)f the J>O~ilion, howcver, thaI 
magistrates should not have the authority to make findings of fact lhat, 
in practical effect, o\'crrule decil>ions rendered b)' state lrial judges and 
even stale supreme court~. A federal district judge should o\'errule st.lle 
decision~ only if Ihe judge's appointment comes 'under' article III of the 
United Stales ConstillHion. 

Although the Sup,reme Court has upheld Congrc:s.s' power to au
thorize GIl magistrate to conduct evidentiary hearings, ihis does nOI mean 
that Congress must grant such authority or that the present !.tIW should 
not be overturned. Jf qne vie\.\'S federal habeas corpus as an essential 
requisite 10 insuring Ihe prot~tion orindividual freedoms, then it'would 
s.eem that an experienced judicial officer mould hear the disputed facts. 
lfCongress were 10 eliminate the magistrates' role in conducting eviden
tiary hearings, leaving it up to fc.tieral judges alone to perform such a 
fact finding function, Congress ..... ould avoid duplicative evidentiary 
.hearings and ..... ould pr.eow:nl judges from merely "rubber stamping" the 
magistrate's factual findings. Under my proposal, federal magistrates 

- would IItill handle all aspects of habeas corpus petitions except eviden
tial')' hearings, over which So magi;trate would have jurisdiction only if 
the parties consent to it. . : 

;!, . . 
n. TH& FEDER.AL LmcATloN or ls."UE.S~~OT PR.OPERLY RAISED iN 

STATE CoUR.T PROCtEDINCS 

The proposed amendment 10 28.U.S.C. section 2244, contained in 
section 2 of H.R. 3416, codifies the Supreme Court's decision in 11'4/11-
lnigh/II. ,frll'.r 10 that the federal courts will not consider issues nol prop
erl)' rai~d at the state level unless a pethio~er demonstrates U cause and 
prejudice" "for failure to compl)' with stl!llecQurt proet:dures. The re
quirement thai a petitioner must raise his claims in the state courts, .b· 
sent special circumstances, is the only. approach consistent ..... ith 
traditional notions of federalism. It gives the state system an opportu
nity to correct constitutional errors and to resolve factual disputes while 
witnesses' memories are still keen. It also protects the defendants by 
ensuring that their rights are prompt I)' vindicated at the trial or on di· 
rect appeal, rather than after many years of incarceration. Moreover, 
the l1'tJiflll'Tighi requirement is essential (0 the: fair administration of jus
tice because it prevents the defendan! from "sandbagging" slate courts 
b)' deliberately refusing to raise claims in state court so that the)' can 
later raise them for the first lime in federal court. Finally, the proposed 
legislation also specifically defines the Supreme Court requirement of 
"ca~se." 

10 443 US. a\ n. 

-------------------~-~----~ 
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Two decisions demonstrate the need for thc'propo~cd amcndmcnt 
to 28 U.S.C. 5('ction 22401. In /lot:l1pft;,.. Waifllt'Titnl,1I for example, dc
fendant Holzaprel entered pleas or guilt}' in 1960 to the first degree 
murders or a judge and his wifc. Holzapid told the: court thaI ~e made 
his. plea freely, voluntarily, and with knowledgc of the consequences 
~'hich would follow. He acknowledged that his earlier confession before 
a county judge was an accucate statement of the events leading to "the 
deaths, and the court accordingly made the conression part of the 
~rd.· . 

Nine years JOlter, Holzapfc:l petitioned a state court to vacate the 
judgments and sentences he re~eived. He claimed (I) that his plea was 
involuntary, (2) that the government did not inform him or his right to 
appeal, (3) that he ma.de his confession berore intelligently w2i\'ing his 
right to counsel, and (4) that the trial court lacked jurisdiction over his 
case because the victims drown~d in th't Atlantic Ocean. The state 
court 'held an evidentiary hearing in 1970 and denied Holzaprel's mo
tion. Th~ appellate court subsequently affirmed the lower court's 
dedsion.17 

In 1978, HolZapfel fil~d a second motion to vaeate tn the slate trial 
court, reiterating his priQ.'i'. assertions and also claiming his court ap
pointed counsel was inefi'~ctive. The: state court held an additiqnal evi
dentiary hearing on the newly raised claim in 1979 and' again denied the 
defendant's motion. The itate appellate court affirmed." )n 1981, 
Holzaprel filed a petition for a writ of habea$ corpus in federal district 
court. Holzapfel renewed the claims he had made earlier in state court, 
and at present this case still awaits disposition by the magistrate. 

Under the proposed amendment to 28 U.S.C •. section 2244(d), a 
petitioner would have. to raise thC1C claims in the initial state court pro
ceedings or, alternatively, he would have to <:$tablish that neither he nor 
his attorne), then had knowledge of the material and controlling facts 
upon which he is basing his claim and that they could not ascertain such 
facts by the exercise of due diligence. 

Holzapfel, for example, had long been aware. of the CaCts which 
gave rise to his claims. He should have raised these issues in the original 
state proceedings when the racts ..... ere readily a~ertajnablc: and when 
the state court could correct any legitimate errors. Since delay 
prejudiceS the state, Holzapfel should have to demonstrate ..... hy he could 
not have raised the issues in the original proceeding. If he cannot 
demonstrate such cause under the factors enumerated in this amen't!· 

I 

1\ No. BI..s038.Ci\,·JCr (S.D. Fh •• lilt"<! 1982). • 
12 Holupfd ,.: Stale, 247 So. 2d 7~ Cl'Ia. Oi ... CI. App. 1971}. 

. 13 Holuprcl v. Stale, 392 So. 2d 86 (fb. Oi,t. Ct. App. 1980). 
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menl. the federal court sllould bar his claim. I. 
In 7)'/" l~ PhdpJ P It Louisiana Siall: court trjed and convicted 

Gar)' Tyler or nrst degree murder and sentenced him to death. On di· 
rect appeal. Tyler allempted 10 raise the impropriet}' of a Jury instruc· 
tion to which his aHome), had failed 10 object at tria\. :The state 
supreme COUT1 declined to entertain the argument because c;"unsel had 
failed 10 comp})' with ahe stale's "conu::mporaneous objection rule" 
which requires counsel to object /l~ trial when the alleged error 
occurred. If;. -

Tyler immediately filed a habeas petition in federal district court, 
claiming that the jury instruction made the state judgment ::and £entencc: 
constitutionally infirm. The federal dh$lrict court denied relier because 
of Tyler's fai/uTe to object to the charge at trial and his failure \0 ~a\).. 
lish "eausc" as required" by WIJillulfithlzt ~Kl'.t" The federal court reo 
jected Tyle!"'s claim of ineffective assistance of counsel as baseless. 

On appeal, the fifth circuit noted that U-oiTlUIrlihll! • .v·l£".l had held 
that .a .petitioner must cstablish cause and prejudice but reversed the 
district -court's order den}'ing the writ of habeas corpus. The court de. 
cided that the Supreme Court's decision in MIJ/laTl9·11.. l1-i16I1r" made the 
instructitm in 'lJln improper.l• After' finding tha.t this charge: 
prejudicc:d Tyler. the court dedded that the ignorance: of counsel was 
sufficient to satisfy the s.,KI'.t req"uirement of "cau~"~" 

The court thus concluded in 7}/n that oversight or ignorance of 
counsel satisfies the cause requirement and thai failure to compl)' with 
the state's legitimate p~edural rules did not preclude federal habus 
corpus relief, The coun did note t~at .f1·ll'.f ~'ould still require denial of 
thf" writ if the state could prow that the defendant's counsel attempted to 
"sandbag" the tria} judge or to build error into the record, 

One thing the court (;ailed to acknowledge, however, is that it is 
unlikel)' that tiny defense lawyer will ever admit that he deliberalely 
attempted to lake such actions. The slale; therefore, will hOlve gl'C4ll 
difficult), pro\'ing the subjective intent of ~efense counsel. As Justice 

14 Thi, C.u(' .. ho illu$,ra,c> Ihe nr-rd (0<' Ih( Slstule oflimir~lions on h;abcu (,Ofl"" a"io ... 
T,.,o kt)' .. hneucs •• lIomC'~ .. H~I JIt'O and Hur.,. H.au'<:n. diC'd prior 10 IhC' 1979 cvidenli.a." 
,",caring. Jjo,h allornt'Y1 could h.avt Inlified .u 1(' ,h( \'Olunt.lfinOI of Holupfd's C'Cnr=iOM 
and guihr pleas. HolZJIpfd', aSS<:rlion 'hll no .. - dece"kd I"" tn(orcemrnt offici,," m"dc 
promilcllo him is .Iso difficult, if not impouible. 10 ,erUtC:. Thul Holuprd ma>' be able 10 

prc\'"iI no' !>ec.lIusr hil QU,<: h meritorious. bUI beause' ,h .. ".aIC h un.able al ,hisule eLate 10 

f:Qnlr:adict his I~Iimon>" Jr HolZJIpfc) is Ifanlt'd • ~. "i"l. h "'ould be difficult 10 provt 
anew his tuih 26 yc.n .fler ,he murden at><! 20 ~.an 21rltr the mIry of his pIca. 

1~ 622 F.2d 172 (,51h Cir. 1980). 
16 5,,,": \'. T)·ler. 342 So. 2d ,57 .. , m (lA. 1977), 
11 421 u.s. 684 (197.5). 
t8 622 F.2d at n2. 
19 0$" Cole y. S,c¥m$On. 620 F.2d 105.5 (<llh Cir.). mi. ;nllH, 4<19 U.s. I()(M (1980). 
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Burger ob~("rvcd in EJlrll'I·. lIitlilll1l.r, "lilt ill not nc:ee~::Ir}', if indeed il 
were po~sible, for us to decide whether this (failure to objcct) was a de
fense tactic or simpl)' indifi'erC'nee , , , ,,"}tt Under the:. test established 
by the panel in 7}/". the rule: of l1'ainu.,itht II. ~'.l'~J cann~t prot«:1 the 
orderl), procedure of state courtS.'1 

The rule barring federal consideration of claims because of proce
dural defaults was sup~rted by the recenl Supreme Court decisions in 
Unl~ttl SUI/(J II. Frat/;·n a~d Ent/~ ~ /sa~J( ,'Zl In .Ent/~. Justice O'Connor 
noted that "counsel might have overlooked or chosen to omit ••• raj 
due proc.ess argument while pursuing other avenues of defense •••. »74 

She also remarked that the constitutional guarantee of competent coun· 
zcl "docs not insure: thaI defense counsel will recognize and raise every . 
conceh'ablc: constitutional claim .••. ~ 

Congress should establish an Objective definition of what consti
tiltes "cause" so as to end the continued confusion. Such a definition 
would prevent the lower federal courts from warping the ~·.l-fJ-En!/' 
d'octnne in order to reach the merits of a case yc:ars afler the trial when 
the' ·'(p]a:ssage of time, erosion of m.emol'),. and dispersion of witnesses 
• • • rendc:r retrial difficult. even impossible."26 

~ "2~ u.s. 501, 512 ".9 (1978)(nnphasis added). . 
. :u .Srt IlIJ1t. noIt' 9 and a«ampanyin£ Icxt. The fiflh c:ircvil, in Lumpkin ¥. RickCllS, '~~I 

F.2d 680 (~Ih Cir. 19771, and Ihe ICC'CI<\d areuii, in Indh;glio v. Unilcd Slain, 612 F.2d 624 
(2d Cir. 1977), mI. ;"""', "i~ U.s. 933 (1980), bolh percc:iYCd lhe anal)'tic.aJ dcficH:ndcs or 
lhe 7)'''' decision. In '''''lIft'i_, the t«Ond circuit I'oll~ L-pJ,it r. Rill"ll b)' loIalin, 1,"1 
" .. mere allc£alion of error by C'OYn~d is insufficient 10 CJI.abJis'h '(aUK'IO ellCUK a procedural 
dcfauh.w 612 F.2d at 631. The coun d...:idcd lhal .... he inlerests of finAIiI,. in jvdpcnu 
n:quin:d luch a holdin,." . 

Signifianll)" on rehea.ing Ihe 7jln cue. the firlh cin:~it rettdcd trom its Ofi,i",,1 poti, 
lion and held lhal .r"l" barred ron.ide •• lion ofT,.ler', claim. 643 r.2d 109~ (~Ih Cit. 1980). 
In a .ubs.equenl cas<:. Ihe fif,h ein:uil m:osnizcd thaI its Loler 7j1n decision ""'as the COtT«! 

rrcalmenl of the habeas corpus iu~ and it ciled whh app1'O'r.'llhe ,,.J,'¥i'i, decision. Wa.sh. 
inglon v. £Slelle, 6-18 r.2d 276 (1981). 

n 102 S. Ct. 1~4. 
23 102 S. CI. I~~. 
24 N. al 1~74. 
2!> It!. 
2'6 1tI. at 1~71. ,$" .. b, H_""" I. H'1I,.u"'iltt. No. n·S401-Ci\·;Cr (S.D. Fla. Jul)' 31, 1975) 

"'hen: Ihe federal dimicl coun held a hearing on Hanna's fourth habeas petition ... ·hieh 
raised an usue Ih .. 1 Hanna had earlier decided nol 10 a~l. The court .IIould nol ha\'C 
considered Hanna's h.be.u pelilion on its merits bccaUff of his deliber~lc brpass of sUite 
remedies. An inmalt should h:a\T an obligation '0 punue his "alc appeal so Ihal an)' error in 
the ,laic Irial alun ClIn be remedied promptJ)·. The dislricl courl ultimatel)· tknicd HannJl's 
pelition OIl lhe mcrils. II. • 

In Mllrlilt,.. H',";'u't'.lM, ~33 r.2d 270 {~Ih Cir. 1976).lhc fifth cireuil affirmed lhe disiriCl 
coun', denial on Ihe merits or Manin's habc:u pelilion. which rai~d an iuuc .. ·hieh Manin 
Iud nOI appc.tled in Slale coun. Under Ihe amendmenl propos<'d in IoCClion 2 or H.R. 3416, 
Ihe distriCi c:oun .... ould nol hnc n:lIclled ,h ... merits or thi! pelilion because of Marlin', fail. 
U\'C so presenl Ihe issue in a lIa'e appal. 
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m. A THRt:E Yt:AR STI\Tl.ITt: Of LIMITATIONS mit HAIU;A.S 
CoR.PUS Pl:T/TIONS 

The proposed amendment to 28 U.S:C. section 2244 .coniained in 
seclion 2 of H.R. 3416 pro\'ides for;a statule of limitations in habeas 
corpus C2.Sd. Such a provision is ~nlial 10 ensuring finajil)' of crimi
nal judgments, slnce prisoners frequently wail many years to bring :II 

habeas corpus action seeking 10 sel aside ;a judgmenl and sentence. J( 
the habeas petition raises an issue which the prisoner had nol raised al 
the stale level, and (he: record does nol resoJ've it, (he Slate is often incl!
pable of refuting the prisoner's testimon), and, as a consequence, the 

• petitioner prevails. Such a ')'Stem has hardly contributed to public con
fidence in the: judicial system. The: rules of habeas corpus cases do per
mit lhe dismissal of a petiti"n on the equitable basis of laches. Yet, 
couns dismiss few cases on this ground. tn any c'vent, :I trial on the: issue: 
of laches is as burdensome as a trial on the merits and accordingl), ar
fords no real relief from stale claims. The propo~c:d three year stalute: of 
limitations would begin to run after the state coun conviction and any 
direct appeal has become final. 

Walln u. U't:ui71IlT/.r/t1'Z7 illustrates the need for a statute of !imita
tions in habeas corpus cases. In H·irllrr. the: defendant raped a female 
child in 1937. Since a number of citizens -had witnessed Ihe r.ape, 
Walker entered a guilty plea and received a life sentence. In 1968', after 
revocation of his parole and his reincarceration, Walker filed a pelition 
for writ of habeas corpus in federal court alleging Ihal the state had not 
provided him with an attorney in the: original trial and that the arrest
ing officer had coerced him into pleading guilty. The federal court or
dered an evidentiary hearing even though the records showed that 
Walker did have an attorney at the time he: entered the plea and thirty 
years had pa~ed since the entry of the plea. . 

FOrlunatel)'. the state located the sheriff who had arrested Walker. 
The sheriff was the only living witness to the events besides Walker, 
since both the defense la"'1'er and trial judge had died years earlier. At 
the hearing, the sheriff denied thre:atening Walker and tdtified that the 
charge was absurd because the state. had numerous witnesses who 
caught Walker raping the child. The dislrict judge denied the writ of 
habeas corpus, finding that Walker was not crediblc::tI! and the fifth dr
cuit affirmed the order.~ 

One year latet, Walker filed II second petition for a wril of habeas 
corpus in which he alleged thaI his a(torne), in the original trial was .. 

:17 Walker ~'. Wai"".,.ishl. 430 F.2d 936 (~Ih Cir. 1970). uri. """M. 400 uJi. m (1971) • 
• 28 Walker \'. W,:,l"""';Shi. 3~ F. Supp. 916 (M.D. Fla. 1970). 

2!1 430 F.2d ill 936. 
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ineffective. The state raised laches as an affirmative defcme to an issu
ance of the writ, because trial r..oume1 had died and, without his testi
mon)', the state could not refute the defendant's testimony. The federal 
district judge hc:ld a second evidentiary hearing and, on the basis of 
'Walker's uncontradicted testimony, granted the writ of habeas corpus. 
The court presumed thzt counsel had prejudiced Walker b)' pleading 
Walker guilty shortly after he agreed to represent him, . 

Due to thl! death of key wilnes.ses, the state could not establish sev
eral pos~ibie explanatiohs for Walker's guilty plea, The state could not 
pro':e that the trial ju.dge: had opposed the de:ath penalty or that counsel 
had entered" guilty plea to avoid the: possibility of ... death sentence 
being returned by the jury.'" 

While: the law allows dismiSS<\1 of habeas corpus petitions on 
grounds of laches or inexcusable delay,:tl the federal courts have. bee:n 

)\1 lX-\Tral Olh" ca~ iIIuS1ral~ Ih~ I\e'Cd fOf Ih~ lIalUI( of limitalio,,,, KClion of H,It. 3-t 16, 
in Griffith \'. Wain"'I'izht. No, 79-63S7..c;v'JLK (S,D, 1-1:&, 1977" Griffith "'Bi con\';ctcd of 
tc'COIId-dcrru murder. Ten,)'CJln aflet hil convi.ction w,u affirmed in Ihe lIale: tounl. Grif. 
lilh filed a pelilion for a .. ril of haba!. corPUI in federal districl C'Oi.Irl. Griffilh', pc:!ilion 
raid...:VC11 grD"nds for relicf, mou of which "'efT c"ide-IniAl')' in nJllurc. The federal di'llticl 
eoun.denicd .11...:Yen clai_ <?riffith raitcd in his pc:!ition. Griffith', appeal il now pendins in 
the Firth Circuit Coun of Appcab, no. 8().~9S9, • • 

When Criffi,h', UK "'al berore t~ ~aic C'Oi.Inl, M wu ... 'are of .11 1M iuucs'hc I4Ibk. 
quentl)' raiKd in tM ~b.:.u corpUl pctillon. The: prop<>lt'd lIalUIC of limitalionl would b;r 
wch liligation of iuUCl which could haYC bC'cn raboed berore Ilale couns. ~ 

In Maxwell.,. Wainwright, No, 17·J71-OrI·Civ." (M.D. Fla, Dec. 6. 1977) MU"'I':IJ "'~ 
c;on\-Kted in I~ or _ond..de:rm: murder and 8Wluh "';Ih inlent 10 commit murder,' In 
1971, M .... dl likd a habas CXlfPUs pc:!illon in \'edeni districl coun claiming inc/Tccti\'C 
assi"~nce of trial counJCI. II "'as ditm~ for failure 10 eahau" lIate rerncdic:s. In 1973, 
MU"'cll ,,'al paroled. but in 1977 hi, parole Wal revoked, He' Ihcn filed anOIMr habeas 
corpus pelilion again compla,nin, of inclTcCli-.,: assistance of C'Oi.InJCI al his t!l&f IriAl. The 
'coun arain dimliued, "';Ihoul prejudice, for failure 10 uhau .. Ilale rcmedin, 

It is no'R' ~nlccn rcan ";n« M ..... ell'. conviction and he: hlu ncycr cha1Jens~ Ihe' 
dfCCli'Tnc:u of his lrial counJCI in ~alc Cl)Um, The ~deral coun. r:Blher Ihan dismining hit 
c::asc ",ilhoul prejudice and IMrcb)' allowin, MuwelJ to refil.: his clain'$ again. could hnc 
barred Maxwell'. 1971 and 1977 pc:!itions under Ihe propo>ed 1I"lule of limitalionl. B«auJC 
,of Ihe pus.asc of lime, Ihere it lillie likelihood Ihe SI .. le could"."., lueccuruJl)' retl')' Maxwell 
if he .. ·etC 10 Kcure a revenal or his judgmenl. 

In Scarborough Y. Slale, No. BO-I082-Ciy·T·M (M.D, n .. , filcd t9791. Ihe defendanl 
plcd SUitl)' on No\'Cmber 16, 1970 to two counls of ,ape, In 1979, he filed for habc: ... \ corpul 
relier in rederal dimicl coun. The coun dismined the pelilion ~ Ihat Scarborough could 
punue anolhCT rcmed), in "ale courl.ln rarl)' 1980, Scarborough Ihen fikd II motion in Slale 
court alle:ging his incompecence due to Mmenlal fatigue." Aflcr Scarborough appealed (orm 
'he denial ot this mOl ion. he again filed. pelition (or writ or habeas eorpu1 in (cdeflll COUM. 
~ a pound for felier, Scarboroush allez~d hil incomp<lcncc al Ihe lime or hil pleadin!:, 

In the interim belween hi, inilal pludinz in 1970 and Scarborough', IatCiI pelition, 'Iu' 
ani"anl "~Ie allorney .... ho had handled hil case: pUJ4:d a .. '.)', Withoul 'he p,incipal";lneu 

, 10 Scarbo,~ugh'l deme.nor al the timc of hi1 plcadine, the IIAle i, prejudiced b)' the ninc 
year dela~·. The propcmd IlalUle of Iimitalions would bar thb Ilale claim. 

:11 28 U.s.C. § 22~ (1976). 



154 

1044 .JIM SUI1/1 (Vol. 73 

quite n:luctant to di~mi~~ petitions for these rca~ons.~!l For example, 
I'cl'r.rkor IJ. Esldl,~\ reversed a district coUrt's dismissal of a habeas peti. 
tion on these grounds. Judge Coleman concurred specially in the rever· 
sal with the following observation: • 

or course, the Constitution is supreme: and must be obe)'e:d. 1 do not 
quam:1 wilh Ihal_ I do find it to be painfully jncongruous that he: who 
defies all civilized nOlions of .due process in the summary theft of human 
life is allowed, ydrs .fler the evcnt and years after his conviction has 
become final, 10 raise all kinds of conslitutional clajms which, if they ex
isted, could havc'bc-en raised a, ,rial or, al Ic&sl, soon thereafler. 

The fault, or course, i! not with the Grat Writ. It lies in the manner 
in which it is allowed belatedly \0 be in\'Oked. "'bile Congrd.S h:u com
mendably made sqme effon 10 limit jurisdidion for Ihe entenainment of 
Ihcsc eleventh hour allacks on $tale court convictions,~ is fla;/t?J' ap/'<1rm/lo 
"", uru/llrV ;tll/IIII willt t/" Jllijul INti Ilttlll' iftlfLJ AIz:.f ~ 111<1 w/~A 1IIu(A 
SllrUs.r. 

/ Vet')' (~. bel;ued applications of habeas corpU$ claim that the peti.~ 
~ t;oner is innoccnl. The fundamental purpose of the Writ has been dis- ' . 

toned. ,TRI"nn.fo/nuT'.! I1u zmnDi PU/Jli(~ire.JM sD,;'ii' '.! sill" ~WfLJ !p /J,,;,./ 
"mi",Niu Ig fo,sli(, /w.s km ~,tI.~, Vi ;tlrrrm/ '.If(/ tif/au' prM/61i/1'I1I:Tlin/llal ~ ~ 

. ~()Mu(11w 6tm smiuub' tllllll4lLtI. I 7],( iuisiPIU sa)' t/,II/ t/,t W,,~ III"}' IIDI 6t Ilitll I 
lIS" Mttml IJPpal, 6ulfiPIII tz/Jm~' ,It, tlfJllaUJl InDll' 6tIlI'l', Instead.orbcing a 
bulwark of freedom (or the ciHzen it has been allowed 10 become a I~t, 
and too orlC:n • sun; reruge for those who have n::sp,cctcd neither the bw 
nor the C.onstitution. . 

I would not limit the Writ, if J could, but J most assuredly would limit 
its application in situations such as we encounter in this case. 

AJ. 1 do here, 1 must fotlow the 'bw as it exists. J do not undcritand, 
,however, that J am nOI allowed 10 mention serious defects in Ihe Jaw."" . 

Judge Coleman ~Ioquentlr states the nee:d for some type of statule 
of limitations to extinguish siale claims of prisoners that sometimes sue, 
ceed, not because they arc meritorious .. but because the passage of time 
prevents the state (rom refuting the claims. 

IV. STATE EVIDENTIARY HEARINCS 

Section :3 of H.R. :3416 modifies 28 U.S.C. section 2254(d) to pre
vent federal courts fro,? holding an evidentiary hearing on a factual 
dispute when a state court had atread)' conducted an evidenliar), hear
ing which fully and fairly resolved the merits of the issue. The Supreme 
Court and Congres~ agree that when a state court makes a finding of 
facI .rler a full and fair hearing, the Constitution does not guarantee: 

32 Srtt./., Loui, v. Blacl.bum, 630 F'.2d I IO~ (!Jlh Ci,. 19S0);Jad'lOn v. utellc, ~?O F.2d 
~6 (5lh elr, 1918); Hamihon v. Walkiru, 436 r.2d 1323 (5th elr. 1970). 

'3 61'2 F.2d 1003 (5th Ci,,). urI. tlntid, 449 U.s. lla) (1980), 
".. II. 81 1006 (tmphll.Sil addtdl. 
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another heanng in federal court.:!" 

In TDu'nsma', Chier Juslice Warren decided that a rederal diMrict 
judge had the discretion 10 hold a new hearing even ",'hen the judge: 
concludes that "the habeas applicant was afforded a (ull and fair hear· 
ing by the state court •.. ,";10, Justice Frankfurter, in his concurring 
opinio.n in /JTDUJflll. Allml' recognized that there must he some guide. 
lines governing the necessiJY or hearings in district courts because, with· 
out such rules, distnct judges would be "rree to misuse the writ by either 
being too lax or too rigid in hs employment,":uI The proposed amend· 
ment embodied in section ~ of H.R. 3416 provides not onl), that a fed· 
er21 couJ1 need not hold a duplicative haring but that it shall not i-!old 
such a hearing ir the appropriate ractual determination was previously 
made. The amendment re~ls subsections (6) and (7) or 28 U.S.C, sec· 
tion 22~(d) to eliminate a redundan"cy, since subsections (I), (2), and 

• (3) or section 22~ (d) already incorporate the same concept. The 
amendment re""'rites subsection (6) to codir), the Ja(xson lI. lIiTtimoY.! 
standard of review or state: ractual findings. 

Unfortunatel}', many rederal courts apparently regard existing leg
islation'as permissive and insist upon holding evidentiary hearings re
gardless of the care of the state Courts.. There is no rational reason for a 
second ~nng to determine issues or ract ir t~e ~tate court procedures 
adequ:u.;l:ly dev.Jop the facts and resolve the issues. As Justice Frank
furter n~ted in B,aulTI, ""here the state court' records affinnatively show 
no violation of an accused's rights, U[i]t certainly would make only for 
6/d4m.somf and useless repetition or effon ir the federal courts Were to 
rehear the facts in such cases."4() Additionally .. Justice Steveru in his 
concurring opinion toJo(Xson voiced his complaint against the unpro
d~cth'C labor expended in an attempt to redetermine facts-a process 
which amounts to nothing more than second guessing the first 
factf'inder,41 Of'course, irthe state coun hearing was not a full and fair 
hearing, the fedc:ral district couns should intervene and determine the 
ractual issues anew. Justice requires nothing more.":! 

,~ TO"'mrnd \'. Sain, 372 U.s. a\ 312·13. 
)4\ It. al 318. 
" 3-44 U.s. 443, 497 (t953) (Funkruncr, J .. c:onc:urrins). 
,a II. II ~13. 

:19 443 U.s. 307 (1979). )"illl<l d«brc:s Ih~1 an ap'plic.anl il cnlillcd \0 habeas COrpUi 

rdierwir it is round dUll upon the' record evidence .ddu~d al the lrial no raliorul trier or fact 
CDUld ha\"C round p<'oor or luih beyond a rusolUlblc cIoUDI." II, I' 324. 

40 3+4 ~.s. at~ •• 
-4. 4-43 U.s. II 337 (Sievenl, J .. concurrin&). 
42 S" '.1 .• Allen y. McCurry. 419 U.s. 90 (1980): Townsend Y. Sain. 372 U.s.,293 (1963). 



156 

1046 JIM SMIY'II JVol. 73 

JUT'" /1. E.rldl, ,4 I iIIuslrat~ the need (or a limit on federal court dis· 
cretiOn to hold evidentiary hearings in habeas cascs. J~rd( was indicted 
for the 1973 murder of a ten year old child. At his state court trial, 
Jurek filed a mol ion 10 supprcs.~ conression~ thaI he ha.a gi\'en to the 
authorilies short I)' alfter his arrest. Although the Texas trial court con· 
ducted a suppression hearing, Jurek elected 1;101 to testify. The Texas 
trial judge found thai Jurek ~d givcn the confessions voluntarily. The 
judge: also allowed the jury to determine the voluntariness, weight, and 
credibility ~f the confessions. The jury round Jurek guilty and sen
tenced him te death, whereupon Jurek instituted an appeal to the Texas 
Court ofCrim~nal Appeals. Jurek raised scvcra1 issues including ,he l1d· 
missibility or'his written confessions. The court found t~l the record 
supported the trial judge's finding thaI the cOnressions were voluntary, 
and affirmed the judgm<:nt and senlence.44 The Supreme Court of the 
United Stales alSo affirmed the decision after upholding Texas' death 
penally stalule.4 !\ 

Jurek then filed a petition for a wril of habeas corpus in federal 
district court, in which he again claimed thaI his confessions were in\'ol· 
unt~l'}' and thus inadmisslble. The federal district judge, afler re:viewing 
the state COUJ:1 TC(:ords and olh'e:r evidence presented by (he pani~, 
ruled against Jurek, who then appealed 10 the United Slates Court of 
Appeals for the Fifth Circuit. In 1979, in 'a IWo-to-one decision. the 
court held that "under all the drcumstaces, Jurek's confessions were in
volunlary,"46 The panel nevcr addressed the ramifications of section 
22S4(d) nor was there any evidence th'at the slate: irial court di'd not 
conduct a (ull and fair hearing. It ordered a new trial arid held that the: 
Slate could not use the confessions given by Jurek in:a subsequent lnat·7 

Judge Coleman remarked in a vigorous dissent: 

We h;;II\"e never seen Jurelc; we have nol seen or heard lin)' of the- wit· 
nesses. The majorit)· diQgrees with the findings of all the judges and ju. 
rors who have done- so and it (01l0'\O\'S its own nOlions of what the evidence 
,hould ha\'e established. In my opinion, such 'indcpcndc:nt findings' arc 
unjustified.411 

The State of Texas filed a JXtition for rehearing en bane, which the 
court granted on June 5, 1979. On August II, 1980, seven years after 
the crime, a sharpl)' divided Court of Appeals rendered a (orty.five page 
decision also reversing the district court's denial of the writ ,of habeas . 

• 3 ~9J r.2d 672 (~Ih Or. 1919)."A i r.rn,d.Jllrcl. \'. ulelle. 62J f.2d 929 (~J..h Cir. 1980), 
tnl. Jnt.NI. Esldlt y. Jurc!.,"!Xl U.S. -tOOl (1981) • 

• ~ Ju~" v. Slare. ~Z2 S.W.2d 934 (T.:x. 197~). 
4~ Ju~!( .... TI<U1. 423 U.s. 2'62 (1976). 
4(, ~9J r.2d al 676. 
~, I~. al 679. 
4<'l/~. a' 686 (Co1(man,J., diumlinsl. 
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corpu!'> ~" 1\ majority of tht' court fOllnd the first C(lIIr':SlIioll volulltOlf')' 
but tht' second confcs~ioll involuntary. . 

This case: iIIustrOllcs the absolute: nee:d for a nluuifi.::ation of ~e:eti(ln 
2254(d). If federal courts arc free to make an "indepe,ndent determina. 
tion" of questions or fact without regard to the findings made by the 
judges andjurics who heard and saw the witnC$Scs a;'d ~twithstanding 
the fact that the record supports those findings, then one must wonder 
whr the S1ate: COUrl$ should go through Ihe trouble of holding hearings 
and whether the state can ever deem :any judgment as final.)U 

JJ:adl 11. &uk6um~1 also illustrates the need for section 3 of H.R. 
3416, particularl)' as it changes the wording ofsubsection (2) from "ma
terial facts WiTI' no! adequately developed" to ''toulo' no' k. adequately 
developed." Beach was under indictment for fint-degree murder and 
armed robber)'. At his trial, Beach mOllCd (0 suppress a statement he 
had given to the authorities in Louisiana, after his arrest in North Caro
lina and return to Louisiana. A t:earing showed that he received his 
,Mirano'a warnings and waived his rights 10 counsel and to renain silent . 
.He·tben made a written admission. Beach, who did not testify at the 
suppression hearing, was convicted and he appealed to the Lo,:,isiana 
Supreme Court. On appeal. he claiMed that the statement was inadmis
sible because hs: was misinformed as to ""hel) the cOurt would appoint 
counsel. for him. The Louisiana Supreme Court disagreed and con
cluded il~at the record of ~he hearing on the motion to ~uppress "fully 
support(s] the ruling that cfefendant understood his Fifth Amendment 
rights and voluntarily waived the same when he gave the oral and writ
tcn statements. "~2 

After he lost his appeal in the SUlte court, Beach filed for a writ of 
habeas corpus in federal dislriClcourt. The petition claimed that his' 
confession was involuntary because his treatment in North Carolina ren
dered him incompetent to waive his rights on :uri"'al in Louisiana. The 
federal district court denied the petition wifhout conducting an eviden
tialY hearing because there "'~as no support in the record for Beach's 
claim of mistreatment in North Carolina. The Fifth Circuit reversed the 
federal district court and ordered an evidentiary hearing because the 
state courts did not determine the effect of the alleged mistreatment of 
Beach upon the yoluntarinC$S of his slatement.~3 

.9 623 F.2d III 929. 
:.0 Sc~ ManICS v.Jenkinl, !1St r.2d 609 (7lh Cir.197B), where Ih~ eoun elieni...:l), rcfu..::d 

10 ~i\"c a sUle coun's lindinss orran the ~iShl inlcnd~d by 2B U.S.C. § 2254 and 'hiflcd Ihe 
burden or &ho ... in, JUffic:ienc), 10 lhe Ilalc. S" .lu McQueen v. SweniOn, 498 F.2d 207 (81h 
Cir. 197~). ' , • 

~l 631 F.2d 1168 ~Ih Cir. 1980). 
$2 Slale \', Such, 320 So.'LI 143, \<I!I (La. 197!1), 
$3 631 F.2d III 1168. 

-----------------
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This c.a~i.! d'=1lI0JlMra(e~ whal occurs in mosl habeas corp\l~ cases 
filed b)' sla1e prhoners. The)' originally ianack the: admis.sibilit), of a 
11;.lem"", :md receive a hearillg. The slate,court ma\.:~ a lindin~ upon 
the facts presented at that time and, as here, ih.: defendallt frcquentl), 
docs not testifr. Years later-for Beach it was six years:-Ihc petitioner 
alleges the statement was inadmis.siblc and prcscnls a new version of the 
facts, even though he knew or could ha\'e known of these facts at the 
time of the initial hearing. Since the petitioner did nOI presenl his Yer
sion of the fac.ts at the: original hearing, 'he state court finding, ""'hieh is 
otherwise correct, ",ill nOI support & summary dismissal under section 
2254(d) as it·is now writlen. In short, the Slate court prisoner can 31ways 
allege~new"_ C"cts a\l~~ thus torce the court to hold a hearing, thereb), 
burdening the court and Ihc.sI3Ie-espedaUy when there are few, if 
any, witnesses remaining who remember the f3ets and who can refute 
the defendant's allegations. . 

This is " weakness i~ existing law whieh Congress 3nd the courts 
must addras. Justice and finality demand that when the slate court 
first affords a defendant an opportunity to present all Jcnp~'n facts rele-' 
vamt to the disposition 'of an is.sue, he or she mU$1 present them at that 
time. Thus, .the habeas corpus.statute should provide ~hat a federal 
court!s ievi~' of a habeas corpus petition should defer to the state court 
findings if the dc:fenClanl could h3Ye developed the malen3i facts at Ihe 
trial, e'<Cn if he or she actually did not develop InOSe facts at tml. As 
the ~uprcme Court commented in Woinumjlzll1. ~h.r j which involved 
an attack an a confasion not challenged in the state COU"s: 

A defendant h.u been accused of a Krious crime, and Ihis Ithe state 
trial] is the time and place set for him to be tried by a jury or his p«rs and 
found either guihy or not guilty by t~t jury.· T() IIu rt:1lal ulml poIsiIJ/" 4/1 
UnvJ ~uh M4T ~ lAiJ (1IIIi~ JAr:ultl JI ;t/mninttl ill tillS pr«wli"l: the ac
cwed is in the counroom, the jury is in the box, the judge is on the bench, 
And the ~·itnc:sses. having bern subpoenaed and duJ)' sworn, await their 
lum to lestify. Society's resources hayc been conccntrt.Jled at thaI lime and 
pJace in order 10 decide, "'ithin the limits orhuman fallibilil)" the question 
or guilt or innocence or one or its citizel1S. An)' procedural rule "'hich en· 
c:purages th~ result that those proceedings be: as free of error as prnsibl~ is 
Ihoroughly desirable. and the cor.tempor~nCQus_objeclion ruJe surely fOliJIs 
within Ihis classification. 

We belieYC Ihe adoption or Ihe Francis rul.: in this siluation \\'i/J hayc 
Ihe salutary effect of making thc: Slate: trial on the merits the "main e\-cnt," 
so to speak. rath.c:r Ihan a "II')' out on Ihe road" for what \\'jJI later be the 
detc:rminative rcde'ral habeas hearing. Thm iJ no/hint in Ih" C,n.rlilulion (), in 
lilt kn.f'U1lt 0/ §22Jf UNlt(A It~UI;(J IAa/ III( Jlalf Idal on lIlt IS.M &.!uill ()r 
iflMl(nu Ix II(wltil la, It'.! 10 tAt ItSii",o".! 0/ flUl wilntlJtJ IIiut'''' 10 Jh, (I,mmll 0/ 
IAI' 1141t' mint, u'lu'll' Dtlb' /41n u,,'I1 Mnt' «nd I;' II fillnal "a~4J A/4I1nl11 fill 
lIirinl 0/ tAt filln41 (()nJlliultim4l claimr Ut4/(4 u.ont nDl raists! in lA, sloll p,«IIt/ • 
Inll. Jf a criminal defendant Ihin~ Ihal lin lIction of the Slate Irial court is 
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about to depri~ him or a rederal conslitulional ri~hl there is every rcuon 
for his rollowing stale procedure in milking knc,,,,'" his objeclion.~'" 

Section 22S4 (d) will be meaningless and never en$ure the finality of 
criminal convictions $0 long as a defendant can avoid il b)' simply not 
presenting factual testimony that is available and which he could have 
presented. 

Even Chief Justice Warren, in 7Du.rn.smtl 1'. Str;n, recognized that if 
the habeas petitioner could have developed facts but did nOl, the peti
tioner has .no rigbt to anolher plenary hearing. He uid: "Where newly 
discovered evidence is alleged in a habeas application, ",,'timet whi,h aJultl 
1101 rttLfoTIIJ!J!1 Aaw kin pmmlttl /(J /hi sill" IniT of flulJ, the federal court. 
must grant an evidentiary hearing _ • • • If, for '1I!)' reason no/ cllri6u/ch/t 
lD /hi ;nrzauaIJli m'slUI of fx11i;MI'1, evidence crucial to the adequate con
sideration of the constitutional claim was not developed at the state 
hearing, a' federal hearing is compelled.~:' 

• When Congress enacted section 2254(d) to codify Townsmtl, it cre-
ated problems by leaving out of the language of section 22S4(d) the 
qualification of Toul1IJmtl, to wit: whether the facts "could have been 
developed',' rather tha~ whether ~he "facts were ~ot adequately devel
oped at the state court hearing.~ The proposed amendment to section 
2254(d) corrects this deficiency and prevents the injusti~es discussed .. . .; 
above. ~ -<,_. ___ .~. 

V. CoNCLUSION 

Justice Jackson perceived the abuses that would flourish if the 
courts did not confine the scope of the writ of habeas corpus ~nd noted 
in his concurrence to BrollJJ1 1I. Allm: "The writ has no enemies so deadly 
as those who sanction the abuse of it, whatever their intent. ")7 In the 
same ca.sc, Justice Frankfurter cautioned that the writ had the potential 
for evil a5 well as for good ana that abuse or the wril could undermine 
the orderl}' administration or justice.:.a In the last twent), years, both the 
expansion of the writ and the manner in which the inferior federal 
courts have utilized it 10 review tI, now state court judgments have 
demonstrated the truth of those predictions. 

The problem with rederal habeas corpus today is not so much that 
federal courts want to continue "reviewing" state court judgments, but 
that they fed obliged to do so because of the language of section 22S4, 
which has remained unchanged over the years. The United Stales 

M 433 U.s. a' go (emphasit adckd). 
)) 372 U.s. at 317 (cilation omilted)(cmp~is added). 
1I6 N. 
~7 3·H U.s. a' ~4 (Jackson, J., concurring). 
s.a II. a' ~12 (Frankfuncr, J.t concurring). 
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Supreme: Conrt, prone: 10 adhering to sin" al'(JiiJ, is reluctanl to redefine 
the: scope of the ..... rit. OJnpt1J is the appropriate body to define the lim
its of federal habeas corpus rc:yiew or stale court judgments. This legis
lative: body must address the: Abuses and assist the: Court by c1arirying its 
intent. The Court is aware: of Ihc: abuses and has attempte:d, within Ihe 
limits of its proper function, 10 c:liminate them. If Ihe: 9ongrc:ss d()e$ not 
recognize its responsibility, the:n Congros, not the: Court, must lake: the: 
blame for- the lade of finality of judgments and the continuance of cur-
rent abusc;s. . 
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There is something in the air of Williamsburg -- a 

scent of American history -- that breathed deeply draw~ the mind 

back to the origins of this unique republic. America has not 

always been the great economic and military power to which we and 

the world have grown so accustomed. Since its beginnings, 

however, this Nation has always been something grander. Our 

country was founded upon ,a novel idea -- the idea of liberty. 

Its federalist system of government was designed to perpetuate 

and preserve free institutions and a free people. 

Just last Tuesday night, in his State of the Union 

Address, the President placed renewed emphasis upon the role of 

federalism in our system of government. He noted: "This 

Administration has faith in State and local governments and the 

constitutional balance envisioned by the founding fathers." In 

recent years, however, too few federal officials have shown full 

faith in the other levels of government in this country -- and a 

recognitiqn of the faithful governing that they do every day. 

In No. 45 of ~ Federalist Papers, James Madison 

admonished: 

"The powers delegated by the proposed 

Constitution to the federal government 

are few and defined. Those which are 

to remoin in the State governments are 

numerous and indefinite •••• The powers 

, reserved to the several stat~s will 
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extend to all the objects which, in 

the ordinary course of affairs, concern 

the lives, liberties, and properties of 

the people; and the internal order, 

improvement, and prosperity of the State." 

In Federalist No. 46 Madison reemphasized the same point even 

"[i]f ••• the people should ••• become more partial to the federal 

than to the'State governments •••• • As Madison warned, "it is 

only within a certain sphere that the federal power c~n, 

in the nature of things, be advantageously administered." 

In the nearly two centuries since the publication of 

The Federalist Papers -- and the adoption of our Conscitution -

federal officials have too frequently thwarted valuable state 

and local government efforts. In its co~templation of the 

Supremacy Clause, the federal government has sometimes forgot~en 

that state and local officials also swear adherence to the U.S. 

constitution and often know.how best to govern the affairs of 

their own states. 

following: 

Nearly fifty years ago, Justice Brandeis wrote the 

"To stay experimentation in things social 

and economic is a grave re~ponsibility. 

Deni~l of the right to experiment may 

be fraught with serious consequences to 

the Nation. It is one of the happy 

incloents of the feoeral system that a 

single courageouR State may, if its 
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c~t~~ens choose, serve as a laboratory: 

and try novel social and economic 

experiments w~thout risk to the country." 

Experiments attempted by the federal government inevitably 

&ffect the entire country. Those attempted at the state level, 

however, present less of a risk -- what doesn't work can be more 

easily changed, and what does work can be taken up by dther 

states on a broader and firmer basis. 

The Reagan Administration is acting on those principles 

of federalism. Today, I want to outline some of the steps the' 

Justice Department is taking to make federalism more of a reality. 

Symbolic of our concern for state and local government 

is, for example, our new litigation notice policy. Unde~ this 

Administration, the Justice Department will give prior notice to 

state governors and .attorneys general ~ commencing any 

litigation against entities of state government. We'~lill consult 

with the appropriate state ?fficials, and we will defer to the 

state policy decisions whenever that is legally p~rmissible. As 

a result, more potential controversies can be resolved without 

confrontation. 

In many other ways, moreover, the Department will show 

greater concern and appreciation for the role of state and local 

government in our system. For example, our crime program has 

been constructed to reflect that concern. 

As ! Mentioned in my remarks last evening, the 

Administration has proposed a comprehensive program to improve 

the federal nffort in our Nation's fight again~t cri~e. The 
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proposed Federal Criminal Code that forms part of that program 

contains over 100 significant improvements in federal criminal 

law. In addition, the package addresses some twenty other areas 

of criminal justice -- and contains another forty legislative 

proposals and fifteen administrative initiatives. 

The first goal of our crime package is to ensure full 

federal cooperation with state and local law enforcement -- and 

to direct federal resources more effectively against the differen~ 

crime problems eXperienced in different localities. To achieve 

that end, I have directed each U.S. Attorney to create a Law 

Enforcement Coordinating Committee and to develop -- in conjunction 

with state and local law enforcement -- a plan that recognizes 

local and state criminal justice priorities. The proposed 

Federal Criminal Code would reenforce that commitment to state 

and local priorities by explicitly authorizing federal law 

enfor.cement to decline or discontinue use of federal concurrent 

jurisdiction whenever an off~nse can be effectively prosecuted by 

the states and there is not a sUbstantial federal interest in the 

prosecution. 

By employing federal resources -- including concurrent 

jurisdiction -- in response to the specific crime problems that 

are perceived to be most serious in particular localities, 

federal law enforcement can and will make a bigger difference in 

the fight against crime. Through enhanced cooperation -- for 

example, the Law Enforcement Coordinating Committees and the 

cror.~-designation of prosecutors in both state and federal 

systems -- all leveJ.s of law enforcement can begin to employ 
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their resources in unison and in accordance with the strengthr. 

each can contribute to the fight against crime. When there is 

concurrent jurisdiction, cases developed by federal. state, and 

local investigators could then be presented in the judicial 

system best suited to the facts. statutes, sanctions, and space 

on the docltets. 

Tonight, I also want to announce another federalist 

initiative that will affect state judicial systems. We recognize. 

the need for some change in the relation~hip between federal and 

state courts. 

Some ten'd to forget that. most of the judging done in 

this Nation is done by state -- not federal -- courts. By 1980 

at least five million cases'were bein~ filed annually in the 

state 'court-5ystems and the local courts of the District of 

Columbia and Puerto Rico. In fact, depending upon definition and 

estimation, the actual nu~er could be more than twice that 

large. On the other hand, :J.ess than 170,000 la\~Sl1its were filed 

in federal courts. Although there are some 17,000 courthouses in 

the country, less than two percent are federal courthouses. 

This does not mean, however, that the federal courts 

are unimportant -- only that, by an overwhelming proportion, most 

of the legal rights vindicated in this country are vindicated in 

the state courts. Unfortunately, it also means that the federal 

courts sometimes interfere too e~tensively in the operation of 

the state court system. 

One type of interference is quite familiar to all of 

th~ state chief justices in the audience -- the current 
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availability of federal habeas corpus for those com'icted in 

state courts. Next week the Department of Justice will transmit 

to the Congress proposals to amend the habeas corpus statutes to • 

correct abuses which have developed and restore finality to 

criminal convictions without undermining the protection of 

federal constitutional rights. Our proposals will recognize and 

foster the independent stature and dignity of the state courts. 

The problem in this area has long been clear. 

Considering the availability of habeas corpus in 1970, Judge 

Henry Friendly was moved to paraphrase Winston Churchill. He 

noted that after state trial, conviction, sentence, appeal" 

affirmance and denial of certiorari by the United states Supreme 

Court, the criminal process was not at an end, or even the 

beginning o£-the end, but only the end of the beginning. There 

were nearly 7800 ~ filings by state prisoners in federal 

courts .in the year ending in June of 1981. And that number fails 

to take account of the nu~er of appeals filed in the federal 

.appellate courts from denials by the federal district courts. 

Thirty years ago, your Conference of Chief Justices complained 

that federal ~ filings by state prisoners caused "inordinate 

delays," "grave and undesirable" federal-state conflicts and "the 

impairment of the public confidence in our judicial institutions." 

In 1953, Justice Robert JacK30n expressed his concern over the 

"floods of stale, frivolous and repetitious petitions [for 

federal habeas corpus by state pr~soners which) inundate the 

docket of the lower cour1:s and SHell our own." Although that 

f1000 reached a pea~ in 1970, the number of potition~ filed last 

'. 
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year was over fourteen times as great as when Justice Jackson 

complained of the inundation. Of further concern, last year saw 

a disturbing eleven percent increase over the preceding year. 

Not only is the nUmber of filings large in itself, but 

it must be remembered that these are not new cases. They are 

cases which have already been through the state court system -

and usually through state collateral proceedings as well. The 

.question perhaps should not be how many suc~ filings there are 

but why there should be any at all. This Conference of Chief 

Justices itself, in a resolution adopted last August, noted that 

"a substantial number of duplicative, overlapping, and repetitive 

reviews of state criminal convictions in the federal courts 

Unduly prolong and call into question state criminal proceedings 

without fur~ering the historic purposes of the writ of ~ 

corpus." 

The costs of the current broad availability of ~ 

corpus have become clear. TPe continual availability of the 

possibility of relief has turned many prisoners into writ-writers 

who never confront the fact of their guilt .and get on "lith the 

process of rehabilitation. but view the criminal process as an 

ongoing game in which they are still active contestants. The 

same appearance is conveyed to the public, with a consequent and 

deserved loss of respect for the criminal process. QUestions lIlay, 

be raised on federal ~ corpus long after witnesses and, 

participants have vanished from the scene, making ,not only 

response to the petition but retrial difficult. Gathering 

~litnesses and relevant material is often expensive and time-
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consuming if required long after the event.in question, And, as 

Justice Jackson has put it, "it must prejudice the occasional 

meritorious application to be buried in a flood of worthless 

ones. He who must search a haystack for a needle is likely to 

en~ up with the attitude that the needle is not worth the s~arch.~ 

I do not have to tell this audience that the broad 

availability of federal habeas corpus for those who have been 

convicted after a full and fair trial in state court, with 

appellate review, represents a serious strain on federalism. In 

our view, it is an excessive strain. 

Our first proposal involves redetermination of matters 

previously adjudicated in state proceedings. Under current law 

there is a somewhat odd cont.rast between redetermination of 

factual issU€s and redetermination of legal.issues. No federal 

evidentiary hearing is required on a factual matter determined 

after a full and fair hearing in state court, and state court 

findings are treated as preS:umptj,vely correct. No simil.ar 

deference exists concerning legal issues. It is as if state 

judges were considered adequate fact-finders but incapable 

• interpreters of law. 

In historical terms, the disparate treatment of the 

re-examination of factual and legal issues is a relatively recent 

innovation. It does not appear that a distinction of this sort 

was recognized prior to 1953 and the decision of Brown ~ Allen. 

In the 1944 decision of ~ ~ Hawk, for example, the Supreme 

Court stated that "[~Ilhere the state .courts have considered and 

84-980 0 - 88 -7 
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adjudicated the merits of ••• ra petitioner's] ••• contentions ••• a 

federal court will not ordinarily re-examine upon writ of ~ 

corpus the questions thus adjudicated." No distinction was drawn_ 

in the statement of the rUle between factual and non-factual 

questions. 

We will propose legislative repeal of the rule requiring 

routine re-?eter.mination by.federal,courts of legal and mixed 

legal-factual determinations of the state courts. Where an issue 

-- whether factual or non-factual -- has been fully and fairly 

adjudicated in state proceedings, a federal court neea not and 

ordinarily should not underta~e an independent examination of the 

issue. 

As one state appellate judge wrote in an article 

published ~t year: 

~If our nation's bifurcated judicial 

system is to be retained, as I am sure 

~t will he, it is.clear that we should 

strive to make both the federal and the 

state systems strong, independent, and 

viable •••• State judges in assuming office 

take an oath to support the federal as 

well as the state constitution. State 

judges do in fact rise to the occasion 

when given the responsibility and 

opportun~ty to do so. It is a step in 

the right direction to defer to the state 

courts and give finality to their judgments 



'. 

171 

-10-

on fedeo:al constitutional questions where 

a full and fair adjudication has been given 

in the state court." 

That is the step we will urge Congress to take. By the way, the 

author of the passage just quoted is no longer a state court 

judge. she now sits on the U.S, Supreme Court. 

Our second proposal relates to claims that could have 

been raised in state proceedings, but were not raised at the time 

or in the manner required by state procedural rules. with the 

decision of Waim~right ~ Sykes in 1977, the Supreme Court 

instituted a salutary reform in the standard governing the effect 

of such ~procedural defaults," requiring proof of actual ·prejudice" 

and ·cause" justifying the default. The ~uestion of what constitutes 

~cause· under this standard has been the sub"ject of considerable 

litigation. The question has been presented most frequently when 

an attorney's failure to raise a federal claim may reflect 

questionable judgment, but does not rise to the level of 

constitutional ineffectiveness. Under our proposals, lesser 

degr6es of attorney error or misjudgment would not be recognized 

as adequate cause for failure to raise the federal claim in a 

state proceeding. 

Our third proposal relates directly to the problem of 

finality. Under current law, ~ corpus petitions can be 

brought at any time, without limitation. The practical "effect of 

this approach is that petitions are sometimes brought many years 

-- or even decades -- after the conclusion of state proceedings. 

The practical difficulties of reconstructin,g occurrences after so 
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great a span of time has elapsed are apparent. Although the 

habeas rules do incorporate vague notions of laches, such an 

approach uepends on a balancing of equities, over which reasonabl~ 

differences of judgment will often be p~ssible. Hence, they 

presently afford no definite end to litigation. 

I believe that the present approach to delayed filings 

in ~ corpus petitions does not accord appropriate weight to 

the importance of finality in criminal adjudication. Accordingly, 

our legislative proposal will include a limitation period applicable 

to ~ corpus petitions by state prisoners. 

All of the issues I have discussed this evening reflect 

one basic ~oint. This Administration and Oepartment of Justice 

believe wholeheartedly in our Constitution and the federalist 

system it created. In our dealings with the states, we will 

exhibit a renewed federal sensitivity to the legitimate exercise 

of their responsibilities under the Constitution. 

The great British'statesman Gladstone once observed 

that the United States Constitution is "[t]he most wonderful work 

~ver struck off at a given ~ime by the brain and purpose of man." 

It truly is a "wonderful work." It created a multi-faceted 

system that restrains government from abUsing its power, but 

allows government to exercise its powers effectively. Implicit 

in that document is a remarkable realism -- an Understanding that 

no one institution, no one branch of government, no one level of 

government possesses all the wisdom needed to govern well. 
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In a speech to the Constitutional Convention, Benjamin 

Franklin summed IIp both the insight of the Founding Fathers and 

the nature of our constitutional system when he said: 

"I cannot help expressing a wish that 

every member ••• doubt a little of his 

own infallibility." 

It is time the federal. government recognized its own fallibility. 

It is time the federal government recognized the contributions to 

governing America of which the states are capable. This 

Administration wi~l do exactly that. 
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IN 'l'HE OUITEO STATES COURT OF APPEALS 

~OR THE FIrTH CIRCUIT 

No. 97-3553 

JOHN BROGDON. 

)J, S. COURT OF APPEAl.S 

FILED 
JUI. 301997 

GI1.~W £ GANUCHEAU 
CLEf\l\ 

Petitioner-Appellant, 

verllus 

ROBER'I' H:tl.'l'ON lllJ'l'LER, Warden, 
~ouiBi&na State Penitentiary 
At Angola, Louisiana, 

Appeal from the United State~ District Court for the 
Eastern District ot ~uisiana 

(July 30, 1987) 

Before CLARK, Chief Judge, POLITZ, and WILLIAMS, Circuit Judges. 

~X. Chief Judge, with whom POLITZ and WILLIAMS, Circuit Judges, 
join concurring I : 
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I concur without rQaervation or exception in the opin10n of 

the court. I writ.e separately to express a concern that the 

continued normal application of ordinari legal ~rocedure8 1n this 

type ot case produce. II public percoption of injustice which 

carries the port.ent t.o underminQ thu foundation of our cystem of 

law. 

t. 

The le9islature of the state of Louisiana haB ordained that 

a crime of t.he type committed by John Brogdon may be punishud by 

executing the person duly proven to have committed it. 'l'/)Q 

suprema Courts of bot.h Louiaiana and the United States have 

decreed that, Louisiana', death penalty atatute is a 

constitutionally permissible enactment. This inferior federal 

court hal no control over those f~ndumantal premises. 

II. 

In a legally constit.uted forUlll, before a properly selected 

jury, the state of Louisiana proved beiond a rea!5onable doubt 

that on October 7, 1981, John BrO<Jrlo'1 and another tortured th'o 

life out of eleven-yeAr-old Barbara Jo Srown. After hearing the 
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proof, ~ich included John aro~dontB voluntary confesRion of 

guilt, ~ ,ury decided that Bro~don was ~uilty. Anoeher jury duly 

decided thAt he should be exec~ted. 

This court'S per curiam opinion recites an ensuing litany of 

direct and collateral reviQw coverinll over five years. Thill is 

not unusual. It hAS become cammon in every capital case to see 

the ~rocess include conviction, sentence, appeal, execution date 

set, state collateral review, federal collatoral review, stay, 

stay diSSOlved, successive 8ta~e collateral review and succossive 

federAL col lateral review, Indoed, proceedings have s;tretched 

even lonyer in many such casos. 

III. 

This court would be blind it it did not aee that coungol for 

defendant doliberete!y withheld their challenves to ~roudon·. 

lIentenc!) until the very lallt p'oatliblo time before each ot his 

three o%ecut!on dates. It is tho clear pqrception ot thin judge 

that Br~don' B counsCll wore bent on opposing his e)(ecution by 

confusion in addition to tegting'the points of law they r&iHed. 

The d~lay this counsel action introdUCeR into thu system is only 

9art of the ~roblem. 

IV. 

The courts themselves have becn slow to react to their new' 

reaponsib11ity in today's death penalty cases. DurinQ the period 

when the sUprctMO Court of the United States interdicted capital 

- 2 -
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punishment and Borted out the constitUtional propriety ot 

st.atutes and trial ,Procedures, the population of death row 1n 

many states multiplied. 'that darn has broken, and the rush of 

cases is upon the courts, Justico re4uires that in each instanoe 

capital punishment b. imposed with /11aximum assuranoe ot 

scrupulous lel}ality. But, Justice equall), demAnds an ASSurance 

th.t such punishment be imposed when the mindll of men still 

rotain memory of the crime committed. otherwise, capital 

punishment bocomes II sort of second, albeit legal, crime. 

v. 
All the por curiam notell, this court has already moved to 

develOp pr.oceduros to Advance the time it ~ets ad~quAte 

information on which to base its decillions in thene cases. Hore 

must be done. Courts must develop ways to effectively complete. 

direct And oollaterAl roview in far leas time than now' 

required. Expediting the reviow J,lrocess doubtlesil will deJ,ay 

civil proceedingG. 

must be eliminated 

That price must be paid. 

. through 8anctions, if 

Counsel delays 

not- throullh 

Glerllu2l11ion. More counsel must bQ found who will shOUlder the 

increased caseload. ! writo to plead for chan~e to como and come 

Quickly before rellpect for the law.Qrodell beyond repair. 

- :3 -
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®ffir:e of tir:e ~ob:errwr 
'I1IE(:Al'IlOL 

j.WAlt""~F.r. fl.ORID.~ ~~399 0001 

FOR IMMEDIATE RELEASE 
February 11, 1988 

CONTACT: Jon Peck, Press 
Secretary 488-5394 

GOVERNOR URGES FEDERAL LAWMAKERS TO PASS LEGISLATlON TO 
SPEED UP TaE CARRYING OUT OF CAPITAL PUNISHMENT SENTENCES 

Governor Bop Martinez today sent letters to members of 

the U,S. senate Judiciary Committee urging the passage of 

legislation that would speed up the carrying out of death 

sentences. 

The Governor endorsed the Reform of Federal Intervention 

in State proceedings Act of 1987 (Senate Bill 260), which would 

reform procedures by which federal courts can review state 

court criminal judgments and sentences. 

"I strongly support .this much-needed reform bill," 

Governor Martinez said. "The inordinate delays in Florida 

between sentencing and the carrying OUt of death sentences is a 

direct result of the language of current federal laws." 

The Governor requested an opportunity to testify before 

the Senate JUdiciary committee to support the bill, which is 

also called the Federal Habeas Corpus Reform Act. 

He also called on Florida law enforcement authorities, 

prosecutors and victims rights groups to unite in support of 

federal habeas corpus reform, 

(MORE) 

E..... ___________ ~ _____________ . __ _ 
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Senate Bill 260 i~ sponsored by a number of senators, 

including Sen. Lawton Chiles of Florida. The bill would set a 

one-year limit for state prisoners to bring federal habeas 

corpus actions challenging their state court convictions, once 

state remedies have been exhausted. 

currently, there is no time limitation for bringing a 

federal habeas corpus action. Such actions often are filed 

many years after a state court judgment has been affirmed by 

the U.S. Supreme Court, rai~ing c1aims already considered by 

the ~tate courts. 

"Convicted lnurderers should have a reasonable 

opportunity to raise constitutional issues in federal courts, 

but the current open-ended system ju~t encourages the ~tall 

tactic~ that have frustrated law-abiding Floridian~." Governor 

Martinez said. "The people of Florida believe society's worst 

offenders deserve the ultimate punish_ent within a reasonable 

time after sentencing.» 

The Governor publicly supported federal habeas corpus 

reform last August when he announced new procedures for signing 

death warrants. The Florida Legislature passed a memorial to 

Congress last year also urging reform. 

Attached is a copy of the Governor's letter to members 

of the Senate Judiciary Committee. 

It It It 
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STATE OF FLORIDA 

February 11, 1988 

Honorable Lawton Chile~ 
U.S. Senate 
250 Russell 
Washington, D.C. 20510 

Dear Senator Chiles~ 

0""= 0>' = GOVl!>lNOR 

BOll MA:R== 

Under the laws of Florida, I am required to sign death 
warrants in order to carry out our state court sentences 
of death. As you are probably aware, Florida has more 
death row inmates awr.iting execution than any other state. 
The inordinate delays in Florida (10 years or more) between 
sentencing and execution of death sentences is directly 
attributable to the present language of federal laws governing 
habeas corpus. 

I strongly support Senate Bill 260 (introduced by you on 
January 6, 1987) which would reform procedure~ for collatexal 
review of state cri~inal ju~grnents. I am interested in 
testifying in favor of this· bill, and I am willing to take 
whatever measures neces~ary·to ensure movement of this 
bill. The State of Florida has in the past and will continue 
to provide the Senate with numerous examples justifying 
reform. Reform of the federal habeas corpus laws is es~ential 
to restoring public confidence in our courts and the criminal 
justice system. 

Please advise me as to the possibility of testifying in 
support of this bill. Thank you foi your assistance in 
this very important matter. 

~ BM/gce 
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STATE 0]3' FLORIDA 

February 11, 1988 

0".,..1= OF 'l".Kr: GOVl:RNOll 

BOB MAnTno"%Z 

Honorable Joseph R. Biden, Jr. 
U.S. Senate, Delaware 
489 Russell 
Washington, P.C. 20510 

Dear Senator Biden: 

The purpose of this letter is to officially notify you 
of' my support for senate Bill 260 governing reform of procedures 
for collateral review of state criminal judgments. Finality 
of judgment in our criminal justice system is necessary 
to preserve the public order and restore confidence in 
our system of laws. The inordinate delays and seemingly 
endless appeals in capita+ cases in Florida and elsewhere 
are increasing' the public frust~ation with the federal 
and state judiciaries. The present substantial number, 
of duplicative, overlapping and repetitive reviews of state 
criminal convictions by the federal courts are contrary 
to the original historic purposes of the writ of habeas 
corpus." ' 

I speak for myself as well as the citizens of the State 
of Florida in offering support for reform of the ~ederal 
habeas corpus laws. To delay action on this bill for yet 
another year is not in the best interest of the citizens 
of this country, given the present state of affairs concerning 
the public's escalating loss of faith in the criminal justice 
system. 

The State of Florida wishes to be publicly heard before 
the Senate in support of this bill. ' I would appreciate 
being contacted regarding such an opportunity. 
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c;o\,ERSO~ 

FOR IMMEDIATE RELEASE 
August; 13, 1987 
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'Jl!EC\J>lTOL 

CONTACT: Susan Traylor, Press 
secretary 488-4631 
Jon peck, Deputy Press 
secretary 488-5394 

FOR YOUR INFORMATION 

Governor Martinez is changing the procedure that he 

follows in signing death warrants, effective September 1. 

A copy of the new procedure and comments from the 

Governor regarding this change are attached. 

Questions regarding the way the Governor's Office 

reviews and handles capital punishment ·cases should be referred 

to the Governor's General Counsel Joe Spicola. Ris telephone 

number is 489-3494. 

t f f 
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since ta~ing office eight months ago, I have signed 10 

death warrants, eight of which have now expired without an 

execution. It is my belief that the court's sentence in most 

of those eight cases was not carried out because of 

obstructionist tactics against the state and the courts. 

This pattern of abuses against our court system in capital 

cases is well-documented. It not only frustrates the public 

and underminds confidence in our criminal justice system but 

also causes a serious bac~log of inmates whose sentences have 

hot been carried out to their finality. currently, there are 

271 inmates on death row in Florida. Law enforcement experts 

estimate that 3S people a year will be sentenced to death by 

Florida courts. 

Therefore, in an effort to stop unnecessary delays and 

restore public confidence in our judicial system, I am today 

altering the procedure I have followed for signing death 

warrants. It is my belie'f that the new procedure (see attached 

copy) will help to end the frustration of this state's i~terest 

in seein~ that the sentence of the court is carried out. 

1 want to make it clear that 1 am not condemning defense 

la~~ers who raise legitimate claims on behalf of their 

clients. But I do condemn the dilatory tactics and other 

obstructionist ploys that are being used to effectively prevent 

the sentences of the court from being casried out. 

-1-
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For oxample, despite the fact that I have al<owed a 

progressively longer gap between the time of signing a death 

warrant and setting an execution date for each of those eight 

death row inmateS who have received stays this year. attocneys 

representing the death row inmates consistently have abused the 

process by raising what have proven to be unmeritorious and/or 

procedurally defaulted claims and claims which present no new 

issues of law. They often wait until the last week to file 

these claims, confident that a stay will be granted because 

there will not be enough time for a judge to read the 

pleadings, allow the state to respond and then rule on the 

pleadings prlor to the time of the execution. 

The case of. Kenneth Hardwick sets an excellent example. 

On May ',3, I sig~ed Hardwick'S warrant. The execution date was 

set for July 23 -- 71 days from the time the warrant was 

signed. But Hardwick's lawyers waited until six days prior to 

the execution date to file any pleadings on his behalf. The 

pleadin~s filed raised Claims that his attorneys could have 

been aware of for at least 10 months, yet they waited to pursue 

these claims in court until forced to by virtue of a death 

warrant being signed and they waited to file the pleadings 

until less .han one week before the execution date. 

Such tactics appear to be employed solely for the purpose 

of delay and often result in a disruption of the jUdicial 

process at the court where the case is being considered. 

-2-
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The new ptoCedures 1 will tollow will mean that more 

warrants will be signed. More warrants will mean mote cases 

moving thtough the courts. That. of COUtse will also mean that 

more stays will be issued. But it also will keep the ptessure 

on attotneys representing these inmates and that should mean 

that cases will progress through the courts without undue delay 

between each stage of teview. Hopefully the COUtts also will 

give these cases priority and avoid unnecessaty delays. 

I am convinced that these changes will tevitalize the 

process and get it back on the tight tt~r.k. That should 

testote to the criminal justice system the public confidence 

which has been etoding in tec~nt yeats by the seemingly endless 

litigation in capital cases. 

1 also am fully endotsing and suppotting the memotial to 

Congtess which the Flotida Legislature recently passed utging 

federal habeas COtpUS [etorm. Now is the time for the federal 

system to respond and make the necessaty changes. Until the 
\ 

fedetal habeas corpus act is amended, unjustified and 

inordinate delays in car tying out the laWful jUdgments of the 

Stat~ of Florida will occur and ~ubli~ confidence in the 

ctiminal justice system ~:1.1l continue to deteriorate. 

-3-
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Senate Bill 260. cO~sponGored by U.S. Senators Lawton 

Chiles and Strom Thurmond. and U.S. Senators Hatch, Trible, 

D'Amato, Helms, Wilson. Grassley. DeConcini. Simpson and Nunn 

should correct the abuses and therefore must be passed by 

Congress. 1 applaud these and other United States Senators who 

are working toward the passage of SB 260 and I offer my full 

support and assistance towards that end. The State of Florida 

and its citizens are entitled to have their state court 

judgements and sentences honored and carried out with finality 

within a reasonable period of time. 

-4-
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The new procedures I have decided to implement are as 

follows: 

L As soon as the Florida Supreme Court issues its mandate 

following affirmance of a judgment and sentence on direct appeal, 

the death row inmate will be scheduled for the next clemency 

hearing. If a petition for writ of certiorari to the United 

States Supreme Court is taken by the inmate from the opinion 

of the Florida Supreme Court, the first warrant will be signed 

immediately upon denial of the petition by the United States 

Supreme Court, if clemency has been heard and denied. If no 

petition for writ of certiorari is taken or if a certiorari 

pet.iticm is denied before clemency is heard, then the first 

warrant will be signed immediately after clemency is heard and 

denied. 

2. The first warrant will be signed 60 days before the 

scheduled execution date. Each subsequent warrant will set 

a week of execution no more than 20 days after the date of signing. 

Pursuant to Chapter 922, th~ Superintendent will set the actual 

date and time of execution within that week. 

3. At the conclusion of each stage of litigation in 

which a court rules affirmatively in favor of the state, another 

warrant will be signed immediately. 

These new procedures will take effect September 1, 1987. 

-5-
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STAn; OF FlOIUDo\ 

®ftt:C2 nf ilr.e Qinn.enwr 

FOR !~EDIATE RELEASE 
January 21. 1988 

~CAPIiOL 

'rAW.IWlSEF. FlOIUDo\ m99·0001 

CONTACT: Jon Peck, Press 
secretary 488-5394 

MARTINEZ DEFENDS DEATH PENALTY IN LETTER TO RUSSIAN DISSIDENT 

Governor Bob Martinez today sent A letter in response to 

Andrei P. Sakhar~v's appeal regarding tbe execution of 

convicted killer Willie Jasper Darden. 

In his letter the Governor said: 

"1 support CApital punishment. The cornerstone of 

civilized society is the assumption that the group will protect 

eAuh of us from the depredations of the lawless. Tbe ultimate 

risk for eacb of us in foregoing tbe right to mete out 

individual justice is that society will not in tact protect us 

by imposing punishment that Zits the crime. The only 

punishment proportionate to heinous murder is death. Thus, 

capital punishment is more than a matter of vengeance or 

deterrence: it is a necessary affirmation that COllective 

security is an adequate substitute for private violence." 

Attached ate copies of tbe Governor's letter and 

Sakbarov's letter regarding Willie Jasper Parden and the issue 

of capital punisnment. 

---~----------
---~-----------
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STATE Of FIOfUD,\ 

®fft..C.e of iltl! ~ni:tl!:nurr 
'ntO CAPnOL 
~ flOfUD,\l2m,OOOI 

Academician Andrei D. Sakharov 
Ulitsa Ch':alov.a. 48B 
1CV. 66 
Moscos 107127 
Union of Societ Socialist Republics 

Dear Academicia~ Sakharov: 

Thank you for your letter 1n which you shared your views on 
capital punishment. 

Since your intercessions to Premier Khruschev in the early 
1960·s. the citizens of the United States have been aware of 
your leadership on behalf of human rights in the soviet Union. 
Your criticism of Soviet oppression. despite threats to your 
own safety, were watched worldwide when you received the Nobel 
Peace Prize in 1975. Th~ world also watched when you were 
exiled to Gorky in 198C •. 

While it is hoped that your return to Moscow after seven years 
in exile and your recent meeting with Mikhail Gorbachev signal 
the beginnings of a more humanitarian ap~roach to t~~ 800 
political prisoners who remain in custody in the soviet Union. 
we remain skeptical that such a fundamental change in 
philosophy has occurred. As you said in an interview last week 
with Newsweek correspondents in Moscow. while conditions are 
better. it is not the case that the human-rights situation in 
the soviet union has improved. 

Thus your efforts in the soviet Union on behalf of these 
prisoners and the invasion of Afghanistan remain vital. 
However. your letter to ma about capital punishment 
necessitates a clarification of the fundamental prin~iples 
which govern the criminal justice system in a democratic 
society such as the United States. 
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• 
The underlying issue here is no~ primarily the Parden case. but 
the continued viability of capital punishment. Anti-death 
penalty concerns have targeted the Darden case in the hopes of 
bringing worldwide attention to their avowed goal of abolishing 
capital punishment. 

1 support capital punishment. The cornerstone of civilized 
society is the assumption that the group will protect each of 
us from the depredations of the lawless. The Ultimate risk for 
each of us in foregoing the right to mete out individual 
justice is that society will not in fact protect us by imposing 
puniShment that fits the crime. The only punishment . 
proportionate to heinous murder is death. Thus. capital 
punishment is more than a matter of vengeance or deterrence; it 
is a necessary affirmation that collective security is an 
adequate substitute for private violence. 

These groups who oppose capital punishmen~ seek to change 
public opinion by preying Upon our moral convictions that an 
innocent man shOUld should not be executed. I agre~ that the 
innocent should not be punished. However. I firmly believe 
Willie Parden is not innocent of the crime for Which he has 
been sentenced to death. A jury composed of 12 citizens found 
him guilty and struggled with the difficult decision of whethet 
to impose a sentence of death. The supreme ~ole of the jury is 
a fundamental tenet of our American system of justice and the 
Parden jury's decision should not be taken liqhtly. Darden's 
case has received more judicial review than any other active 
capital case in Florida. and yet no court has found any grounds 
fot tevetsal. 

Parden was convicted and sentenced to death on January 23, 1974 
for the first degree murder of Carl Turman which occurred on 
September B. 1973 near Lakeland. Florida. The Florida Supreme 
Court affirmed Parden's conviction and sentence on February lB, 
1977. and the United States Supreme Court affirmed on April 19, 
1977. 

Darden has had tbe benefit of two clemency hearings before two 
prior Governors of this state. His case has been reviewed six 
times by the. Florida Supreme Court. Parden has recently asl'ed 
the U.S. Supreme Court to review his case again for the fifth 
time. In addition. Darden's case has been reviewed by the 
federal district court three times;. and the Eleventh Circuit 
U.S. Court of Appeals five times. Darden has raised eVery 
conceivable claim and has recieved exhaustive review by each 
and every court available in the cr~minal justice system. 

In short. his caGe has been reviewed by well over 100 judges. 
and the United States supreme Court specifically found that 
Darden's trial was not fundamentally Unfair. In the words of 
U.S. Supreme Court Justice Burger. "at some point there must be 
finality." 
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The "new" evidence presented new on his behalf has previously 
been presented to the courts. The Eleventh Circuit Court of 
Appeals, one of the most experienced courts in these matters, 
reviewed this "new" evidence last year. In its opinion the 
court explained that the overwhelming evidence of the time of 
the commission of the crime is contrary to the affidavits 
SUbmitted by Darden. 

Furthermore, two eyewitnesses testified at trial that Darden 
killed Carl Turman. This strong direct evidence cannot be 
diluted lS years after the fact by affidavits of persons whose 
memories may be influenced by compassion and moral beliefS. 
The Eleventh Circuit correctly found that the ends of justice 
did not require further review. It shOUld be noted that in the 
past, the Eleventh Circuit has never hesitated to send a case 
back for a new trial where there was any doubt as to the 
constitutional validity of a judgment and sentence. 

I appreciate your humanitarian concerns regarding capital 
punishment. However, 1 am convinced that it is the appropriate 
punishment for those relatively few individuals who choose to 
disregard the most sacred element of human rights, the right to 
life. 

Just as the anti-capital punishment groups have made this case 
a symbol tor abolition of the death penalty, 1 feel that 1 must 
now speak out for the citizens of this state who support the 
death penalty. Finality of jUdgment in this case is long 
overdue. 
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Mr. GRANT. Mr. Marky. Now it is your turn. 

STATEMENT OF RAYMOND MARKY, ASSISTANT STATE 
ATTORNEY, TALLAHASSEE, FL 

Mr. MARKY. Yes, Representative Grant, I appreciate the opportu
nity to come and speak to the committee today and I regret that 
Chairman English had to leave. I am certain it was for a justifiable 
reason, because----

Mr. GRANT. His airplane was about to leave him. 
Mr. MARKY. That is a legitimate reason. I have some perspectives 

that touch on much of the testimony that has been given to you 
this morning based on my 21 years experience dealing with habeas 
corpus cases. 

I was the draftsman of what is essentially Senate bill 260. It 
originally was a Senator Chile bill back in 1982. I testified before 
the House, the subcommittee of the House Judiciary back in 1982 
and that testimony I would like, because I was unable to do a writ
ten text because I was handling a death case this past week, I 
would like with the permission of the Chair to submit my previous 
testimony to the Judiciary Committee, because it goes into some 
detail which time simply will not permit. 

Mr. GRANT. We can do that, without objection, if you would pro
vide that for us? 

Mr. MARKY. I certainly will. 
Also, to kind of give you some idea of where I fit into all of this, I 

was also one of the prime authors of Florida's death penalty stat
ute back in 1972, together with the then Governor Askew's legal 
staff and a select committee from the Florida Senate. I have han
dled over 250 Federal habeas corpus petitions in my 20 years and I 
have written on the subject in an article published by the then At
torney General Jim Smith in the Northwestern University School 
of Law Review called--it is in Ms. Hillyer's material, and it is a 
call for congressional reform of the Habeas Corpus Act, which is 
what I think the committee is concerned with today. 

Let me just, rather than giving you a text, let me try to somehow 
pick up on some of the questions I heard in some of the testimony 
that was given, to shed what I consider a little bit of light on it. 
Some of it, of course, is at odds with testimony you have heard, but 
I think that might be the most intelligent thing to do. 

Mr. GRANT. If you could, Mr. Marky, why do not we ask you a 
couple of questions? 

Mr. MARKY. That is fine. 
Mr. GRANT. And you can take off on those and that might be 

more expeditious. 
Mr. MARKY. I would like to answer, if I might, I would some

where like to get to Mr. McCandless' question regarding the func
tion of State courts and the adequacy of that as to a need for Fed
eral habeas corpus because that is the critical base that we are 
really talking about. 

Mr. GRANT. Well, why do not we just start at that then and Mr. 
McCandless a.lso has to catch his plane, but why do not we start 
with your systern and why do not you tell us if you think there is a 
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denial of an individual's rights if appeals are pursued in the State 
court system as opposed to the Federal court? 

Mr. MARRY. Right, it is very interesting to note, to set the tone 
for this, I would like to go back to 1952 which is when Federal 
habeas corpus took off and as you remember, Federal habeas 
corpus is an act of Congress, it has to be an act of Congress because 
Congress under article 3 establishes the jurisdiction of lessor inferi
or Federal courts. I mean I was somewhat amazed that there was 
the suggestion that Congress did not have authority to legislate in 
this area. It has absolute authority under its jurisdiction of the 
lesser inferior federal courts. 

You cannot limit the U.S. Supreme Court's jurisdiction, because 
that is based on the Constitution, but the jurisdiction of the Feder
al district court, the jurisdiction of the court of appeals lies in the 
exclusive hands of the Congress. In fact, they cannot even appeal to 
a court of appeals because you have established what you call cer
tificate of probable cause. That is a preliminary step even to taking 
the appeal and I find it almost hilarious that a person would sug
gest that. 

But Justice Frankfurter in 1952 said this, in the famous Brown v. 
AlIen case. "The writ of habeas corpus has potentialities for evil as 
well as for good and that the abuse of the writ could undermine 
the orderly administration of justice." And what we have seen in 
the intervening 36 years has been just that. 

As to the duality of the two systems, I have three U.S. Congress
men sitting in front of me from three different States and I cannot 
accept and will not accept that either of you believes for one 
moment that your State supreme court justices lack either the in
telligence or the integrity to protect the rights of individuals 
coming before them. The Florida Supreme Court has not flinched 
at reversing any case death or life when it came before them and 
there was a constitutional error made. We provide them with a 
lawyer at trial and a lawyer on appeal to raise all of their constitu
tional claims. 

Now, the merry-go-round that comes after that is and I tell you, 
and history bears this out, in the famous case of Stone v. Powell, 
written by Justice Powell, he refused the argument, rejected the 
argument that State courts were incompetent to decide Federal 
questions and that State courts could not be trusted, he rejected 
that, and, in fact, it was a habeas case, and in that habeas case, 
they forbad an individual from raising a so-called fourth amend
ment claim, illegal search and seizure, that had been litigated in 
the State. He said we do not need Federal review over that and I 
would like to relate to you the reasons why Professor Bator who 
has written extensively, probably knows more about habeas corpus 
than any living man in America. He is a professor, I think at 
either Yale or Harvard, and he is quoted regularly by the U.S. Su-
preme Court. -

He said when a trial, a State trial judge and a jury hears wit
nesses and sees the witnesses and they make a factual resolution of 
a matter, all that the next layer of adjudication can do-for exam
ple, Judge Sharp determining essentially the issue that a State 
judge has decided 10 years earlier, is disagree-it does not mean 
the last one was right, or the first one was wrong. I mean you can 
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put people together and listen and you will get different jUC.iiWt'Ht,S, 
so you do not necessarily get a better or a more correct one. 

In most instances, 99.5 percent of the time, it is the identical one, 
and when you do have a variance and they say, well, you know, he 
got a reversal. As Professor Goldstein said, 50 percent of the death 
cases are l'eversed, but he did not tell you 50 percent of the rever
sals rendered by the 11th circuit are reversed by the U.S. Supreme 
Court which in a sense says the Florida Supreme Court was right 
after all. 

In other words, if we could go to the World Court in The Hague, 
we could probably get yet another adjudication. [Laughter.] 

What I am trying to illustrate here, the point is as many courts 
as you go to, and an individual who has been convicted and incar
cerated, he will go to as many courts as we allow him to go to. 
Why? Because he has got everything to gain and nothing to lose. It 
is ridiculous not to recognize that. 

Mr. GRANT. But you do not think that the constitutional rights of 
an individual is, would be infringed upon simply because they had 
to elect to pursue the appeals through the State court system as 
opposed to the Federal court system? 

Mr. MARKY. No, there is no question about that. 
Mr. GRAN'!', All right. Mr. McCandless. 
Mr. MCCANDLESS. No, I do not think I have anything else. I 

thought that the point you brought out, Mr. Markey, about the re
versal of the reversal is certainly worthy of repeating that what 
some court level does, does not necessarily represent the final de
termination. We have kind of chewed on this thing for a number of 
hours and I do not know that there is anything else that I could 
ask you that might be productive for our record. 

Mr. MARKY. Well, I think one thing that would be productive for 
the record and I would like to say on behalf of the State of Florida, 
because I keep hearing this frequently, why are so many inmates 
on Florida's death row and in Georgia and in Texas, and because 
they are Southern States. A gentleman from the New York Times 
called and asked me that one time and I said, "Well, what are you 
suggesting?" He said, "Well, you know, they all seem to be from 
the South." 

And I think the answer is clear, Florida, Georgia, and Texas en
acted statutes in 1972 and in 1976, the Supreme Court validated 
those statutes, they upheld them, so we had people on death row 
commencing in 1972. Ohio lost their death penalty in 1978 and had 
to start over again. North Carolina lost theirs in 1977, had to start 
over again. I believe California, if I am not mistaken lost it in 1978 
or 1979 and had to start all over again, so they are only operating 
on 12 years and we are operating on 16 and it is not that we have, 
you know, we have blood dripping from our eyeteeth, or are inter
ested in imposing the death penalty with any greater vigor than 
any other State. California has almost caught up with Florida and 
they have been operating on a shorter period of time, although, ad
mittedly, it is a larger State, so the mere fact that we have a great 
many people on death row should not be construed as anything 
unique to Florida. 

Mr. GRANT. Mr. Hastert, do you have questions? 
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Mr. HASTERT. I think you mentioned your contributions and I 
will go through this record again, but I have no further questions. 

Mr. GRANT. One question of Ms. Hillyer, what is the average 
number of warrants signed before a capital defendant goes to the 
electric chair? 

Ms. HILLYER. It is averaging three now, but I can give you some 
specific statistics. 

Mr. GRANT. That is typical in other States too? 
Ms. Hillyer. Well, in other States, they do not have the same 

system. Many States have a system where the original sentencing 
judge sets an execution date, not less than 60 days, hot more than 
90 days, then as it is stayed by a court and the stay is lifted, it is 
set again through that same procedure, not less than 60 and not 
more than 90. 

Mr. GR.A~T. Do you ever find the State of Florida holding off on 
signing warrants so as not to overload the Federal or the State 
court? 

Ms. HILLYER. Yes, that is a consideration. In Florida, traditional
ly Governors have not signed warrants in cases that are actively 
pending before courts. Governor Graham started signing two at a 
time towr:i'ds the middle of his administration. We recently have 
increased the number and frequency of warrants. 

Mr. GRANT. Any further questions? 
Mr. MCCANDLESS. Just very quickly, Ms. Hillyer. In our previous 

discussion, you talked about the procedure from point of conviction 
to the entry of the Federal system and how the warrant in this 
question of procedure seemed to bring on the 11th hour legal assist
ance that was not available until that time and, therefore, the 
premise in this discussion was we need to provide during a period, 
if it is going to be a year or 2 years, limited appeal professional 
help because these individuals did not receive pro bono or other 
types of assistance on their own unless there is a death warrant 
signed, would you comment on that please, the death warrant or 
whatever you call thE> warrant. 

Ms. HILLYER. Death warrant. I assume you mean provide counsel 
for filing a habeas? 

Mr. MCCANDLESS. The people will not provide their own counsel 
and cannot get counsel during the year which was the example 
used because the death warrant has not been signed and, therefore, 
no one is going to step forward and take the case free. 

Ms. HILLYER. Well, of coarse, in Florida we do have a capital col
lateral representative which by statute represents all death row in
mates who are indigent. As to further State collateral remedies 
and Federal collateral remedies, recently Congress expanded the 
powers of the Federal courts to appoint counsel to Federal habeas 
cases and provide that payment be made through criminal justice 
funds and we, most of the circuits now, have implemented those 
plans. 

Mr. GRANT. That was one suggestion that I think Mr. Goldstein 
suggested that we might should implement into a statutory re
quirement, as I recall, I do not want to overstate his position, but I 
think that is what he was saying basically. 

Mr. MCCANDLESS. The idea being he was giving us these various 
and sundry time lines and if it took the State supreme court 5 
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years to decide something in one case and 18 months to decide 
something in another, then the cases had to be looked at individ
ually. 

However, his position was that people on death row would not 
have available to them counsel, and I am not speaking about Flori
da, I am talking about maybe some other State, because we are 
talking Federal law, and, therefore, he questioned the advisability 
of some limited time frame and that is what I was trying to get 
responses from as to whether you considered that to be a valid as
sumption or not? 

Ms. HILLYER. No; there is a recent Federal fourth circuit case, 
and there is some other case law also, this is a Federal court, a 
Federal court holding that there is no constitutional right to coun
sel on collateral remedies, including Federal collateral remedy. 

Mr. MCCANDLESS. You do not consider the argument against the 
time limit a valid one? 

Ms. HILLYER. No, I do not. I think the time limit is the most im
portant aspect of this legislation. 

Mr. MCCANDLESS. Thank you. Thank you, Mr. Chairman. 
Mr. MARKY. Incidentally, the Supreme Court of the United 

States back in that Brown v. Allen case said, "that period of limita
tion accords with our conception of proper procedure,ll and that 
was in a habeas case, and, again, going back to this notion that you 
cannot have time limitations, Florida has a time limitation and 
without it, you will not initiate a proceeding until that warrant is 
issued. 

Mr. GRANT. What is Florida's time limit? 
Mr. MARKY. Florida's time limit is 2 years from the date the 

judgment is affirmed by the Florida Supreme Court. Under 260, he 
would have 1 year to get in the Federal court after the Supreme 
Court finished and the reason for that is he knows all of his claims 
having gone thrOugh the Florida Supreme Court and since he has 
an attorney at all, throughout the entire proceedings, from the 
time he is arrested until he is executed, he has representation, 
either hired by himself or provided by the State of Florida. 

So it just will not, it will not cut it as far as we are concerned, 
and I think that until there is a time limit, you are going to have 
this-the problem will get worse, it will not get better, and 3 years 
from now, you know, we will be back hearing this again. 

Mr. GRANT. Thank you very much, Mr. Marky and Ms. Hillyer, 
We appreciate your cooperation. I would also like to acknowledge 
the presence of Kenneth Rouse, Ken, it is always a pleasure to see 
you. Jimmy Castle who is with the Florida Department of State 
and Jimmy is the senior attorney with the Department of State of 
the State of Florida. Also, Ernest Page, Jr., who is the assistant 
State attorney for this district of Florida and the presence of two of 
our sheriffs, Ken Fortune from Jefferson County and Joe Healey 
who is sheriff of Madison County, FL. Thank you. 

If there is no further comment by the committee, this subcom· 
mittee stands adjourned subject to the call of the Chair. 

[Whereupon, at 1:43 p.m., the subcommittee adjourned, to recon
vene subject to the call of the Chair.] 
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