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1007 C Repr. 100-814
0t S | HOUSE OF REPRESENTATIVES [ o art 1

COAST GUARD DRUG ENFORCEMENT ACT OF 1988

Avucust 3, 1988.—Ordered to be printed

Mzr. JoNEs of North Carolina, from the Committee on Merchant
Marine and Fisheries, submitted the following

REPORT

together with

DISSENTING VIEWS

ACEUISITID NS
[To accompany H.R. 4658)

[Including cost estimate of the Congressional Budget Office]

The Committee on Merchant Marine and Fisheries, to whom was
referred the bill (H.R. 4658) to provide for more effective Coast
Guard enforcement of laws relating to drug abuse, having consid-
ered the same, report favorably thereon with an amendment and
recommend that the bill as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert the following:
SECTION 1, SHORT TITLE.

This Act may be cited as the “Coast Guard Drug Enforcement Act of 1988".

SEC. 2, AUTHORITY AND PROTECTION OF COMMANDING OFFICERS ON NAVAL VESSELS TO
WHICH COAST GUARD PERSONNEL ARE ASSIGNED.
(a) IN GeneraL.—Section 637 of title 14, United States Code, is amended to read
as follows:

“§ 637. Stopping vessels; immunity for firing at or info vessel

“(a) Whenever any vessel liable to seizure or examination does not stop on being
ordered to do so or on being pursued by an authorized vessel or authorized aircraft
which has displayed the ensign, pennant, or other identifying insignia prescribed for
an authorized vessel or authorized aircraft, the person in command or in charge of
the authorized vessel or authorized aircraft may, after a gun hag been fired by the
authorized vessel or authorized aircraft as a warning signal, fire at or into the
vessel which does not stop.

“(b) The person in command of an authorized vessel or authorized aircraft and all
persons acting under that person’s direction shall be indemnified from any penalties
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or actions for damages for firing at or into a vessel pursuant {o subsection (a). If any
person is killed or wounded by the firing, and the person in command of the author-
ized vessel or authorized aircraft or any person acting pursuant to their orders is
prosecuted or arrested therefor, they shall be forthwith admitted to bail,

“(e) A vessel or aircraft is an authorized vessel or authorized aircraft for purposes
of this section if—

“(1) it is a Coast Guard vessel or aircraft; or
*(2) it is a surface naval vessel on which one or more members of the Coast
Guard are assigned pursuant to section 379 of title 10, United States Code.”.

{b) ConrorMiNG AMENDMENT.—The itemn relating to section 637 in the table of
sections at the beginning of chapter 17 of title 14, United States Code, is amended to
read ds follows:

"637. Stopping vessels; immunity for firing at or into vessel.”.
SEC. 3, AMENDMENTS TO CUSTOMS FORFEITURE FUND,

Section 613A of the Tariff Act of 1930 (19 U.S.C. 1613b) is amended as follows:

(1) Usgs or runp.—Subsection (a) is amended to read as follows:

“a) There is established in the Treasury of the United States a fund to be known
as the Customs Forfeiture Fund (hereinafter in this section referred to as the
‘fund’), which shall be available to the United States Customs Service and the
United States Coast Guard, subject to appropriation, with respect to seizures and
forfeitures by the United States Customs Service and by the United States Coast
Guard under any law enforced or administered by the Customs Service or the Coast
Guard for payment (to the extent that the payment is not reimbursed under section
524 of this Act)—

“(1) of all proper expenses of the seizure (including investigative costs leading
to seizures) or the proceedings of forfeiture and sale (not otherwise recovered
under section 613(a) of this Act), including, but not limited to, expenses of in-
ventory, security, maintaining the custody of the property, advertising and sale,
and if condemned by the court and a bond for the costs was not given, the costs
as taxed by the court;

“(2) of awards of compehsation to informers under section 619 of this Act;

“(3) for satisfaction of—

“(A) liens for freight, charges, and contributions in general average,
notice of which has been filed with the appropriate customs officer accord-
ing to law; and

“(B) other liens against forfeited property;

“(4) of amounts authorized by law with respect to remission and mitigation;

“(5) of claims of parties in interest to property disposed of under section 612(b)
of this Act, in the amounts applicable to the claims at the time of seizure;

*(6) of expenses incurred in bringing vessels into compliance with applicable
environmental laws before disposing of the vessels by sinking.

Ixéladfdition to the purposes described in paragraphs (1) through (6), the fund is avail-
able for—

“(i) purchases by the Customs Service of evidence of—

“(I) smuggling of controlled substances, and

“(II) violations of the currency and foreign transaction reporting require-
ments of chapter 51 of title 81, United States Code, if there is a substantial
probability that the violations of these requirements are related to the
smuggling of controlled substances;

(i) the equipping for law enforcement functions of any vessel, vehicle, air-
8-aft,dor structure available for official use by the Customs Service or the Coast

suard;

“(iii) the reimbursement, at the discretion of the Secretary, of private citizens
for expenses incurred by them in cooperating with the Customs Service in in-
vestipations and undercover law enforcement operations; and
A”t(i’y) the publicizing of the availability of rewards under section 619 of this

ct.”,

. (2) PAYMENTS TO COAST GUARD.—Subsection (b)(2) is amended to read as fol-
ows:

“(2)(A) Payments to the Cloast Guard under this section shall be made by the Com-
missioner of Customs to reimburse the applicable appropriation of the Coast Guard.

*(B) Payments to the Coast Guard for a fiscal year under subsection (a)(1)—

“(i) shall not exceed the value of the property seized by the Coast Guard
dusing that fiscal year, as the value is determined at the time of the seizure;
an




3

“(ii) shall have priority over and shall not be affected by other payments for
the fiscal year made under subsection (a).

“{C) For each fiscal year for which the total amount appropriated from the fund is
less than the total amount of expenses which are authorized by subsection (aX1) to
be paid from the fund, the amount of payment to the Coast Guard pursuant to sub-
section (a)(1) shall bear the same proportion to the total amount appropriated from
the fund for the fiscal year as the total amount of expenses of the Coast Guard
which are authorized by subsection (aX(1) to be paid from the fund for the fiscal year
bears to the total amount of expenses of the Cpast Guard and the Customs Service
which are authorized by subsection (a)(1) to be paid for the fiscal year.

“(D) In each fiscal year for which the total amount appropriated from the fund is
greater than the total amount of expenses which are authorized by subsection (a)1)
to be paid, the Commissioner of Customs shall pay to the Coast Guard, in addition
to amounts paid to the Coast Guard pursuant to subsection (aX1l), an amount equal
to one half of the remainder of the total amount appropriated from the fund for the
fiscal year after the payment of expenses under subsection (a)(1).".

(3) DEPOSITS INTO FUND.—Subsection (¢) is amended—
(A) by striking “during the period beginning on the date of the enactment
of this section, and ending on September 30, 1987,”; and
(B) by striking “administered by the United States Customs Service,” and
inserting in lieu thereof “administered by the United States Customs Serv-
ice or the United States Coast Guard”,

SEC. {. MARITIME DRUG LAW ENFORCEMENT ACT AMENDMENTS,

(a) SectioN 3(a) AMENDMENT.—Section 3(a) of the Act entitled “An Act to facili-
tate increased enforcement by the Coast Guard of laws relating to the importation
of controlled substances, and for other purposes”, approved September 15, 1480 (46
US.C. App. 1903(2), is amended by inserting after ‘‘jurisdiction of the United
States,” the following: “or who is a citizen of the United States or a resident alien of
the United States on board any vessel,”.

(b) SectioN 3(b) AMENDMENT,—Section 3(bX2) of such Act (46 US.C. App.
1903(b)(2)) is amended by inserting after “High Seas"” the following: ““and a claim of
nationality or registry for the vessel is made by the master or individual in charge
at the time of the enforcement action by an officer or employee of the United States
authorized to enforce applicable provisions of United States law"’.

SEC. 5. INDEMNIFICATION OF COAST GUARD MEMBERS AND EMPLOYEES,

(a) IN GENErAL.—Title 14, United States Code, is amended by inserting after sec-
tion 644 the following:

“§ 645, Indemnification of Coast Guard members and employees.

“The Commandant may indemnify any member or emplovee of the Coast Guard
against any claim or judgment against the member or employee if the claim or judg-
ment arises out of an act committed, as determined by the Commandant, within the
scope of the official duties of the member or employee in carrying out law enforce-
ment activities.”.

(b) CoNFORMING AMENDMENT,—The table of sections at the beginning of chapter
17 of title 14, United States Code, is amended by inserting after the item relating to
section 644 the following:

“645. Indemnification of Coast Guard members und employees.”
SEC, 6. AMENDMENTS TO SUITS IN ADMIRALTY ACT AND PUBLIC VESSELS ACT.

(@) AMENDMENT 10 Suits IN ApMIRALTY AcT.—Section 2 of the Act of March 4,
132() {46 U.S.C. App. 742; commonly known as the Suits in Admiralty Act) is amend-
ed—

(1) in the first sentence by striking “In cases” and inserting in lieu thereof
‘“ta) Subject to subsection (b), in cases”; and

(2) by adding at the end of the following:

“(b) No proceeding may be brought under this section against the United States,
and no proceeding may be brought under any law against an employee of the
United States, for an act or omission of the employee while acting in the scope of
employment, with respect to the following claims:

“(1) Any claim based on an act or omission of an employee of the United
States Government exercising due care in executing a statute or regulation,
whether or not the statute or regulation is valid.

*“(2) Any claim based on the exercise or performance or a failure to exercise
or perform, a discretionary function or duty by a Federal agency or an employ-
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ee of the United States Government, whether or not involving an abuse of dis-
cretion by the agency or employee.

*(8) Any claim arising out of the loss, miscarriage, or negligent transmission
of letters or postal matter,

“(4) Any claim arising out of the assessment or collection of any tax or cus-
toms duty, the detention of any goods or mechandise, by any officer of the cus-
toms or by any other investigative or law enforcement officer.

“(5) Any claim arising out of an act or omission of any employee of the
TlJnited States in administering the Trading with the Enemy Act (50 U.S.C. App.

et seq.).

“(6) Any claim for damages arising out of the imposition or establishment of a
quarantine by the United States.

“T) Any claim arising out of assault, battery, false imprisonment, false arrest,
maliciouy prosecution, abuse of process, libel, slander, misrepresentation, deceit,
or interference with contract rights. With regard to acts or omissions of investi-
gative or law enforcement officers of the United States Government, this Act
shall apply to any claim arising on or after the date of the enactment of this
subsection, out of assault, battery, false imprisonment, false arrest, abuse of
process, or malicious prosection.

“(8) Any claim for damages caused by the fiscal operations of the Treasury or
by the regulation of the monetary system.

“(9) Any claim arising out of the combatant activities of the military or naval
forces (including the Coast Guard) during time of war.

“{o) In this section, the term ‘investigative or law enforcement officer’ means any
officer of the United States who is empowered by law to execute searches, to seize
evidence, or to make arrests for violations of United States law.”,

(b) AMENDMENT TO PusLIC VESseLS Acr.—Section 1 of the Act of March 3, 1925 (46
U.S.C. App. 781; commonly known as the Public Vessel Act) is amended—

(1) by striking “A libel” and inserting in lieu thereof ‘“(a) Subject to subsec-
tion (b), a libel”; and

(2) by adding at the end the following:

“(b) No libel or petition may be brought under this section for any claim de-
scribed in section 2(b) of the Act of March 9, 1920 (46 U.S.C. App. 742(b)(1); common-
ly known as the Suits in Admiralty Act).”.

SEC. 7. SEIZURES AND FORFEITURES OF CONVEYANCES.

(a) AMENDMENTS TO CONTROLLED SUBSTANCES AcT.—Section 511(aX4) of the Con-
trolled Substances Act (21 U.S.C. 881(a)(4)) is amended—

(1) by striking “and” at the end of subparagraph (A);

(2) by striking the period at the end of subparagraph (B) and inserting in lieu
thereof “, and "’; and

(3) by adding at the end the following;

*(C) no conveyance shall be forfeited under this section for possession of a
controlled substance in violation of section 404 or 1005 unless the violation
appears to have been committed with the knowledge or consent of the
owner or other person in charge of the conveyance.”.

(b) AMENDMENTS TO TARIFF Act OF 1930.—Section 594(b) of the Tariff Act of 1950
(19 U.8.C. 1594(b)) is amended—

(1) by inserting “(1)"” after “(b)"”;

(2) by redesignating paragraphs (1), (2), and (3) as subparagraphs (A), (B), and
(€, respectively; and

(3) by adding at the end the following:

“(2) Except as provided in paragraph (1) or subsection (c}, no vessel, vehicle, or
aircraft is subject to seizure and forfeiture for possession of a controlled sub-
stance in violation of section 404 or 1005 of the Controlled Substances Act (21
U.S.C. 844 or 955) unless the owner or operator, or the master, pilot, conductor,
driver, or other person in charge participated in or had knowledge of or was
grossly negligent in preventing or discovering the violation.”.

(¢) AMENDMENTS T0 Act oF Augusr 9, 1939.—Section 2 of the Act of August 9,
1939 (chapter 618, 53 Stat. 1291; 49 U.S.C. App. 782) is amended by adding at the
end the following: “No vessel, vehicle, or aircraft shall be forfeited under this sec-
tion for possession of a narcotic drug in violation of section 1 (49 U.S.C. App. 781)
unless it shall appear that the owner or master of such vessel or the owner or con-
ductor, driver, pilot, or other person in charge of such vehicle or aircraft was at the
time of the alleged illegal act a consenting party or privy thereto.”.
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SEC. 8 FORFEITURE PROCEDURES,

Section 511 of the Controlled Substances Act 21 U.S.C. 881} is amended by adding
at the end the following:

(k) FORFEITURE PROCEDURES,~—

*“(1) Coverep sE1zUrEs,—This subsection applies to a seizure under subsection
(b) of a conveyance which is subject to forfeiture under subsection () for pos-
session of a controlled substance in violation of section 404 or 1005.

“(2) Norice REQUIREMENTS.~AR officer making a seizure to which this subsec-
tion applies—

*{A) ghall, prior to the seizure, make a preliminary assessment ol wheth-
er the circumstances justifying forfeiture are present; and

“(B) shall, at the time of seizure, deliver to the person in charge of the
conveyance a written notice of the charges supporting the seizure and of
the hearing rights provided by this section,

The officer or other competent authority shall determine whether the person
owns or claims any ownership interest in the conveyance and, if they do not,
shall make all reasonable efforts to ascertain the identity and location of the
owner and to provide immediate notice thereto.

“(3) PRELIMINARY HEARING.—In the case of a seizure to which this subsection
applies, the Attorney General shall request a hearing before the nearest avail-
able Federal magistrate or, in the event that a Federal magistrate is not reason-
ably available, before a State or local judicial officer authorized by section 3041
of title 18, United States Code, within 72 hours after receiving a written request
for the preliminary hearing from the owner or other person in charge of the
conveyance. The court shall enter an order continuing the seizure in effect until
the final disposition of forfeiture proceedings under this subchapter if the court
finds that—-

“(A) there is a substantial probability that the United States will prevail
on the issue of forfeiture and that failure to enter the order will result in
the conveyance being destroyed, concealed, transferred. or otherwise made
unavailable for forfeiture; and

“(B) the need to preserve the availability of the conveyance for evidentia-
ry or other purposes through the entry of the requested order outweighs
the hardship on any party against whom the order is to be entered.

Any order issued by the court under this paragraph shall remain in effect until
the final disposition of the forfeiture,

“(4) PostING BOND.~If the court makes the findings under paragraph (2), a
person claiming an ownership interest in the conveyance may post a bond in an
amount equal to the value of the conveyance, whereupon the court shall sus-
pend the order pending final dispogition of the forfeiture proceedings. The sus-
pension shall not apply to any case where seizure is necessary for evidentiary
purposes.

“(5) FINAL HEARING.—The Attorney General shall commence judicial proceed-
ings for forfeiture of a conveyance the seizure of which was subject to this sub-
gection by filing with the appropriate district court a complaint seeking the for-
feiture and stating the reasons therefor within 90 days after the preliminary
hearing, except for excusable delay or by agreement of the parties. If the Attor-
ney General fails to file the complaint within 90 days without sufficient excuse,
the appropriate district court may, on its own maotion or at the request of the
owner or person in charge of the conveyance, vacate the order under paragraph
(2) and order the return of the conveyance to the owner or person in charge.”.

SEC. 9. CLAIMS FOR REIMBURSEMENT.
d(a) IN GENERAL~Section 617 of the Tariff Act of 1930 (19 U.S.C. 1617) is amend-
od—

*“(1) by designating the text of such section as subsection (a); and

*(2) by adding at the end the following:

“(b) CLaiMs oF INNOCENT VEsser, OwNERs,—The Secretary shall pay an owner or
person in charge of a vessel engaged in trade, business, or scientific research for
claims for losses resulting from a seizure or forfeiture for possession of a controlled
substance in violation of section 404 or 1005 of the Controlled Substances Act (21
U.S.C. 844 or 955), including legal expenses and lost income, unless it appears that
the owner or other person in charge of the vessel was a consenting party or privy tu
the violation.”,

(b) ConrorMING AMENDMENT,—The section heading for such section is amended
l‘q% Iirﬁsxxétghg\;,"l’AYMENT OF CLAIMS OF INNOCENT VESSEL OWNERS” after
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SEC. 10, ANNUAL REPORT ON FEDERAL DRUG ENFORCEMENT EXPENDITURES,

The President shall include with each budget for the United States Government
submitted to the Congress pursuant to section 1105(a) of title 31, United States
Code, a report describing in detail--

(1) the total amount of spending by each agency of the United States for ille-
gal drug enforcement programs during the fiscal year preceding the fiscal year
{or which the budget is submitted; and
(2) the total amount of spending proposed by the budget for each agency of
the United States for illega{adrug enforcement programs for the following fiscal
year,
SEC, 11 COAST GUARD LAW ENFORCEMENT DUTIES.
Section 2 of title 14, United States Code, is amended—
(1) by striking “on and under” the first time it appears and inserting in lieu
thereof “on, under, and over'; and
(2) by striking “United States;” the first place it appears and inserting in lieu
thereof “United States; shall engage in maritime air surveillance or interdiction
to enforce or assist in the enforcement of the laws of the United States;”.
SEC, 12, GREAT LAKES DRUG INTERIMCTION,

{2) INTERAGENCY AGREEMENT.~—The Secretary of Transportation and the Secretary
of the Treasury shall enter into an agreement for the purpose of increasing the ef-
fectiveness of maritime drug interdiction activities of the Coast Guard and the Cus-
toms Service in the Great Lakes area.

(bt Necoriarions Wit CANADA ON DrUG ENFORCEMENT COOPERATION.—~The See-
retary of State is encouraged to enter into negotiations with appropriate officials of
the Government of Canada for the purpose of establishing an agreement between
the United States and Canada which provides for increased cooperation and sharing
of information between United States and Canadian law enforcement officials with
regpect to law enforcement efforts conducted on the Great Lakes between the
United States and Canada.

SEC, 1L AVAILABILITY TO DOT OF NAVAL RADAR SURVEILLANCE AIRCRAFT,

(@) Amcrarr To BE Mabr Avanasie--The Secretary of the Navy shall make
available to the Secretary of Transportation on a continuing bagis three E-20
Hawkeye radar surveillance aircraft of the Navy. The aireraft to be make available
shall be from among those which at any time are rated as capable of operating from
land but not capable of operating from aireraft carriers. If the Secretory of the
Navy determines at any time that there are insufficient aireraft described in the
preceding sentence to be made available pursuant to this subsection without affect-
ing missions or readiness of the Navy, the Secretary may reduce the number of air-
craft to be made available under this subsection until there are sufficient aircraft.

(b} Law EnvorceMmeNT Use~~Aircraft made available under subsection (a) shall be
gsed (kl)y the Secretary of Transportation for law enforcement activities of the Coast

uard.

1e) P1Lots anp Frear Ceews.—The Secretary of the Navy shall assign to the See-
retary of Transportation qualified pilots and flight crews to operate aircraflt made
available pursuant to subsection (a), until such time as qualified Coast Guard per-
sonnel are available to perform that function.

(d) Arpricanpe Law.—This section shall be carried out subject to chapter 18 of
title 10, United States Code, except that the Secretary of Defense may not require
reimbursement—

(1) for the assistance provided in making aircraft available pursuant to that
gubsection;
a 2 é”or operating expenses associated with use of those aircraft by the Coast
suard; or

(3) for pilots and flight crews assigned to the Secretary of Transportaion pur-
suant to subsection (c).

SEC. 14 AUTHORIZATION OF APPROPRIATIONS,

(a)} ADDITIONAL AUTHORIZATION OF APPROPRIATIONS FOR THE COAST (FUARD.~—

(1) AcquusitioN, CONSTRUCTION, AND IMPROVEMENTS.—There are authorized to
be appropriated for acquisition, construction, and improvements of the Coast
Guard $264,000,000 for fiscal year 1989, to remain available until expended.

(2) OPERATING EXPENSES.~There are authorized to be appropriated for operat-
ing expenses of the Coast Guard $82,000,000 for fiscal year 1989 and $30,000,000
for each of fiscal yearg 1990, 1991, and 1992, to remain available until expended.
Amounts appropriated pursuant to this paragraf)h shall be used to increase by
500 the full-time equivalent strength level for the Coast Guard for active duty
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personnel for fiscal years 1989, 1990, 1991, and 1992, and to procure, enhance,
relocate, operate, and maintain vessels, aireraft, radar, equipment, and struc-
tures by the Coast Guard for drug interdiction purposes.
(b) AUTHORIZATION ENHANCEMENT.--Amounts and personnel authorized by this
section are in addition to any other amounts or personnel strengths authorized for
the Coast Guard for any fiscal year.

PuRrPOSE oF THE BILL

The purpose of this legislation is to provide for more effective
Coast Guard enforcement of laws relating to drug trafficking. This
goal is addressed through two avenues. First, this legislation clari-
fies several legal questions which have arisen since the enactment
of the Anti-Drug Abuse Act of 1986. Second, the legislation author-
izes additional appropriations for Coast Guard operations and the
purchase of equipment for Fiscal Years 1989 through 1092,

BACKGROUND AND NEED FOR LEGISLATION

In 1986, Congress increased this country’s efforts to combat drug
abuse with the passage of the Anti-Drug Abuse Act of 1986, (Public
Loaw 99-570). Since the passage of this Act, several legal questions
have arisen which have the potential to adversely affect the Coast
Guard’s drug interdiction efforts. These include: 1) personal liabil-
ity exposure of Naval commanding officers involved in drug inter-
diction activities; 2) Coast Guard access to the Customs Forfeiture
Fund; 3) enforcement problems related to difficulties in determin-
ing the flag status of vessels; and 4) liability exposure of the Coast
Guard and its employees,

The Anti-Drug Abuse Act of 1986 authorized Coast Guard Law
inforcement Detachments |[LEDETSs] to engege in drug interdiction
activities from Navy vessels. Under current law, Coast Guard com-
manding officers are protected from personal liability for damages
resulting from firing into a vessel. Liability problems may occur
when Naval vessels have to fire into a vessel suspected of drug
smuggling which refuses to stop.

On two occasions Navy ships with Coast Guard LEDETSs aboard
have had to fire into suspect vessels that refused to stop. On both
occasions the vessels contained large amounts of drugs (29 and 10
tons of marijuana regpectively). In one instance, one person was in-
jured; fortunately, no one was killed. Given the continued escala-
tion of drug smuggling and the associated violence, the frequency
of these types of events will likely increase, thereby exposing Naval
personnel to increased opportunities for personal liability claims.

The Customs Forfeiture Fund receives the proceeds from proper-
ty forfeited for a violation of United States law. The U.S. Customs
Service, which conducts the forfeiture proceedings and administers
the Fund, is authorized to deduct its expenses before the proceeds
of the forfeiture are deposited in the Fund. Appropriations from
the Fund are available to the Customs Service for the purchase of
new equipment, to pay informers, to purchase evidence, and other
expenses related to its operations. The Coast Guard is authorized
access to appropriations from the Fund for expenses it incurs
during the seizure of vessels; however, reimbursements are at the
discretion of the Customs Commissioner. While the Coast Guard
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contributes an average of $33 million to the F und each year, it has
not received any reimbursements since 1986,

The Coast Guard has encountered two cases where it has had dif-
ficulty in enforcing the Maritime Drug Law Enforcement Act of
1080 because of problems related to determination of the flag
status of a vessel. The first case occurs when drug smugglers sink
their vessel to avoid detection during the boarding. A related situa-
tion occurs when the occupants of a vessel, the registry of which
can not be determined at the time of the boardmg later raise a
valid foreign registry as a defense in court. The second case occurs
when the vessel’s fldg state retains jurisdiction but shows little in-
terest in prosecutmg .S, citizens or resident aliens. Current law
does not allow the Coast guard to proceed against U8, citizens or
resident aliens in eithvr of these cases.

The Coast Guard’s increased emphasis on drug interdiction has
also led to increased exposure of Coast Guard employees and the
Coast Guard itself to lawsuits. (urrently, Coast Guard employees
are linble for actions undertaken in the performance of their
duties. ‘This exposure has resulted in 32 suits being filed against
Coast Guard personnel. The Coast Guard itself is also subject to
suits for all of its maritime activities under the authority of the
Suits in Admiralty Act. On land, however, it is protected from
common law torts by the Federal Tort Claims Act (FTCA). This has
the anomalons effect of exposing the Coast Guard to a variety of
suits for actions taken at sea which would be protected by FTCA it
they were carried out on land.

Finally, a perennial Coast Guard vroblem is the lack of adequate
funding. These problems are evidericed by the fact that over the
past five veurs, in constant dollar terms, the Coast Guard has re-
ceived level funding. In an effort to alleviate the Coast Guard's
funding problems, Congress has periodically provided the Coast
Guard with additional funds for the purchase of new equipment
tht-ugh the Department of Defense budget, but has provxded very
little additional tunds for operations. The Coast Guard's operating
expenses problems reached the breaking point in Fiscal Year 1988
when it suffered a $103 million funding shortfall. This resulted in
actions to close a number of units, to reduce law enforcement ef-
forts by 55 percent, and to cease performing discretionary search
and rescue patrols.

C'OMMITTEE ACTION
HEARINGS

On June 15, 1988, the Subcommittee on Coast Guard and Naviga-
tion held a hearing on general oversight of the Coast Guard drug
interdiction mission, as well as consideration of provisions in H.R.
4658, H.R. 4608, H.R. 4230, H.R. 4446, and H.R. 4770. Each of these
bills contains provisions affecting Coast Guard drug interdiction ef-
forts. Admiral Paul A. Yost, Jr., Commandant of the Coast Guard,
wasg the principal witness, accompanied by members of his staff,

The morning session of the hearing was devoted to oversight of
current drug interdiction activities, while the afternoon session was
directed more toward specific provisions of the various bills.
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In his remarks, the Commandant provided a brief overview of
significant changes over the past few years in the Coast Guard's
drug interdiction mission. These included the amount of the Coast
Guard’s Operating Expenses (OE) budget devoted to drug interdic-
tion increasing from 7 percent in 1980 to nearly 24 percent current-
ly, changing narcotics traffic patterns, and the adoption of more
complex tactics by drug traffickers, particularly through increasing
use of aircraft by drug smugglers. Admiral Yost also discussed the
adverse effect of the $108 million shortfall in Coast Guard’s FY
1988 OF account, which resulted in, among other things, a 55 per-
cent reduction in routine law enforcement patrols. In addition, the
Commandant discussed sophisticated equipment being installed on
eight of the Coast Guard’'s HU~25 Falcon jets to upgrade their abil-
ity for air interdiction. Three of these ‘ Nightstalker” aircraft had
been delivered at the time of the hearing,.

In response to questions about the use of funding received in the
1986 Anti-Drug Abuse Act, the Commandant stated that not all of
the equipment authorized in that legislation has been acquired, al-
though the remainder should be received within the next nine
months., Admiral Yost also pointed out that additional funding to
operate the new equipment has not been forthcoming. As a result,
new assets are being operated at the expense of existing ones, as
evidenced by the closure of stations announced earlier this year.

The Commandant was asked how the $60 million reprogramming
request by the Administration would affect Coast Guard oper-
ations. Admiral Yost stated that the full amount could be put to
good use, no matter when it is appropriated within the current
fiscal year. When received, the Coast Guard will use what is
needed for fuel to restore its routine law enforcement patrols to
100 percent of normal operations for the remainder of FY 1988; the
balance will be applied toward reducing a backlog of spare parts
purchases.

When asked about the funds for drug interdiction included in the
FY 1989 Defense Authorization bill passed by the House, including
funding for equipment and operating expenses for the Coast Guard,
the Commandant stressed that the Conferees on the Defense bill
may not retain this language. The Committee notes, however, that
the Defense bill language would restrict expenditures to drug en-
forcement and military readiness only and that absent that lan-
guage no restriction would be placed on Coast Guard funds in a
DOD appropriation bill.

The Admiral also was asked about the possibility of an increased
role in the drug war for the Department of the Defense. The Com-
mandant said he believed that, while the support currently sup-
plied by the other military services is significant, it could be in-
creased. However, he stated he does not believe that DOD should
be designate(. as lead agency for air interdiction, nor should the
Posse Comitatus prohibitions be relaxed tu give DOD military per-
sonnel arrest authority.

When asked about measures of effectiveness in the drug interdic-
tion effort, the Commandant testified that there currently are no
measures of effectiveness that are considered reliable. The Nation-
al Drug Policy Board is proceeding with a study of this subject in
an effort to determine the best expenditure of limited funds.
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The Commandant was asked whether he would support provision
of additional E-2Cs for the Coast Guard to use in drug interdiction
efforts. Specific reference was made to HL.R. 4770, which would pro-
vide three more E-2Cs on loan from the Navy. The Commandant
stated that the E-2Cs are very effective aircraft and would greatly
increase Coast Guard capability. However, the planes also are very
expensive to operate.

Also discussed were the wing problems of the Navy's fleet of E-
2C aircraft. The two E-2Cs on loan to the Coast Guard will be
grounded in August until the wing cracks can be repaired. The
Commandant does not know how long the planes will be grounded,
and there is no indication that other E-2Cs will be available from
the Navy.

In response to questions about reported problems with the Falcon
jet engines, the Commandant stated that he believes they have re-
solved a majority of the problems, although the aircraft will be
more expensive to maintain then originally estimated.

With regard to the HH-65 Dolphin helicopter, the Commandant
stated that there will be a longer term for maturation of the air-
craft because it is not one that has been tested by nor is support-
able through the DOD maintenance program.

Admiral Yost stated that the $11 million provided for communi-
cations equipment in the 1986 omnibus drug legislation has greatly
improved the ability of the Coast Guard to communicate with other
law enforcement agencies, However, the procurement of compatible
equipment is a long-term problem that must be addresed by all law
enforcement agencies,

The decommissioning of 16 Navy frigates, 8 of which had been
used extunsively to carry Coast Guard LEDETSs, will have an ad-
verse effect on that successful program. Although “ships of oppor-
tunity” will still be available, they are not as effective as the frig-
ates that were dedicated to drug patrols.

With regard to Operation Bahamas, Turks and Caicos (OPBAT),
the Commandant stated that cooperation with the Bahamian gov-
ernment is good and the joint program has been very effective. An
operations center is located in the American Embassy, and some of
the money from the 1986 omnibus drug bill has been used for com-
munications equipment for OPBAT. In addition, funds provided for
a permanent docking facility in the Bahamas are being used to es-
tablish a mobile basing facility that can be moved to the areas
where it is most needed,

Admiral Yost also discussed problems that resulted from funds
for the U.S.-Bahamas Task Force being appropriated to the Cus-
toms Service in 1986, The Admiral believes that Congress should
stipulate that any funds for the task force should be allocated by
the National Drug Policy Board to avoid inter-agency disputes over
who receives the money.

In commenting on H.R. 4658, the Commandant stated that the
Coast Guard strongly supports the bill as introduced. Several sec-
tiong of the bill would clarify a number of legal questions relating
to Coast Guard drug enforcement activities and should help the
Coast Guard to do its job more effectively.

Admiral Yost stated that if the money provided by the bill were
appropriated over and above the Administration’s FY 1988 budget
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request for the Coast Guard, he could use the funding for such
equipment as additional HH-60 helicopters, Island-class patrol
boats, secure communications, and forward-looking radar for Coast
Guard C-130 aircraft. If there is sufficient funding, another project
that might be considered would be to put 360-degree radar on C-
130 aircraft.

Admiral Yost stated that he is opposed to several sections in
H.R. 4608 and H.R. 4230, including a provision in the latter that
would give the Customs Service authority on the high seas. The
Admiral says that he and the Commissioner of Customs have
agreed they both will oppose this provision in any legislation con-
sidered by the Congress. The Admiral noted that he wished to work
with the Committee on the sections in H.R. 4608 that he had prob-
lems with so that any differences could be resolved.

In responding to questions about a proposal in H.R. 5230 that
would transfer the Coast Guard to the Treasury Department, the
Commandant stated that he opposed such a move. When asked
about a survey reported in Navy Times that a large percentage of
enlisted personnel in the Coast Guard favor a transfer to another
department—either Treasury or Defense—Admiral Yost said that
there is a high level of frustration among Coast Guard personnel
because of continuing budget problems. He believes the results of
the poll reflect that frustration more than a well-thought-out desire
to actually move to another department.

Furr CoMMITTEE ACTION

On June 21, 1988, The Merchant Marine and Fisheries Commit-
tee met and approved H.R. 4658, with amendments, by unanimous
voice vote,

The first two amendments to the bill were offered by Mr. Hutto.
The first was technical in nature and corrected a drafting over-
sight. The second increased the full-time equivalent personnel
strength by 500 and added out-year funding in the amount of $30
million for each of fiscal years 1990, 1991, and 1992, to the Coast
Guard’s Operating Expense account to ensure that it would have
the necessary funding to operate and man the new equipment
being provided to the Coast Guard under the legislation. Both
amendments were approved by a voice vote.

The next amendment was offered by Mr, Studds and Mr. Young
of Alaska. Its purpose was to restrict the ability of the Coast Guard
and the Customs Service to seize and forfeit vessels upon which
they find “personal use” quantities of controlled substances where
there is no evidence of wrongdoing on the part of the owners or
operators. The amendment also set up a procedure to hold timely
hearings after property has been seized and allows innocent prop-
erty owners to file claims for reimbursement of lost earnings and
legal expenses. Mr. Hutto offered an amendment to the Studds/
Young amendment which would have removed the words “seizure
or” from Section 7(b)3) of the amendment. Mr. Hutto argued that
his amendment would serve to ensure that the Agencies could still
seize vessels and thus preserve the deterrent effect of the “zero tol-
erance” policy. Both Mr. Studds and Mr. Young stated that the
change sought by Mr Hutto was unnecessary and contrary to the
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intent of their amendment. The Hutto amendment to the Studds/
Young amendment failed by a show of hands. The Studds/Young
amendment then passed by a voice vote.

Mr. Hutto then offered an amendment which would have re-
quired either the Coast Guard or the Customs Service to use con-
structive seizures to avoid having to physically seize vessels when
carrying out drug enforcement activities involving small amounts
of controlled substances located in or on the vessel if three condi-
tions were met, namely: (1) If physical seizure of the vessel would
have a substantial and adverse economic effect on the vessel owner
or other whose livelihood depends on the use of the property, and
(2) If physical seizure pending final disposition of the forfeiture
would not advance any compelling governmental interest in pre-
serving evidence or ensuring that the property remains subject to
the jurisdiction and control of the United States, and (3) If there is
no basis to believe that the owner or person in custody of the prop-
erty was a consenting party or privy to a violation of law with re-
spect to the property which is subject to forfeiture. Mr. Young of-
fered an amendment to the Hutto amendment which would have
made the linkage between items 2 and 3 “or” instead of “and”.
After further debate as to the relationship between the Hutto
amendment and the just accepted Studds/Young amendment, Mr.
Hutto requested and received unanimous consent to withdraw his
amendment. The Commitee notes that the Coast Guard and Cus-
toms Service already have authority to use the concept of “con-
structive seizure” if they choose to use it.

Mr. Davis then offered an amendment. It dealth with three sepa-
rate issues, namely: (1) Requiring that the President include in his
annual budget submission a report describing the total amount of
funds spent by each agency on drug enforcement programs during
the preceding fiscal year and the amount proposed to be spent in
the fiscal yéar for which the budget was being submitted, (2) Speci-
fying that the Coast Guard has jurisdiction on, over, and under the
high seas and navigable water of the United States and that it is
also authorized to engage in maritime air surveillance and interdic-
tion, and (3) Requiring the Secretary of the Treasury and the Sec-
retary of Transportation to enter into an agreement to increase the
effectiveness of maritime drug interdiction on the Great Lakes and
to encourage the Secretary of State to enter into negotiations with
the government of Canada regarding drug interdiction on the
Great Lakes. The amendment was approved by a voice vote.

Mr. Hochbrueckner then offered an amendment which would
have the Secretary of the Navy make three Navy-manned-and-
maintained E-2C Hawkeye radar surveillance aircraft available, on
a continuing basis, to the Secretary of Transportation for drug
interdiction, Mr. Young of Alaska offered an amendment to the
amendment which would make the planes available for use in law
enforcement including drug interdiction. The Young amendment
was accepted by voice vote, and then the Hochbrueckner amend-
ment was agreed to by voice vote.

Lastly, Mr. Clement offered an amendment to Section 5 of the
bill to provide that the indemnification afforded Coast Guard Mem-
bers and employees should apply not only during drug enforcement
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activities but during all law enforcement activities. The amend-
ment by Mr, Clement was accepted by voice vote.

Mr. Jones moved to strike all after the enacting clause and to
substitute the text of the bill as amended to that point. The Com-
mittee agreed to the motion by voice vote. The Commitee by voice
\ﬁ)te then ordered the bill as amended reported favorably to the

ouse.

SECTION-BY-SECTION ANALYSIS
SECTION 1. SHORT TITLE

This section provides that the Act may be known as the Coast
Guard Drug Enforcement Act of 1988,

SECTION 2. AUTHORITY AND PROTECTION OF COMMANDING OFFICERS ON
NAVAL VESSELS TO WHICH COAST GUARD PERSONNEL ARE ASSIGNED

Under section 637 of title 14, United States Code, commanding
officers of Coast Guard vessels and persons acting under their
orders are indemnified from penalties or damages when a Coast
Guard vessel fires at or into another vessel that does not stop fol-
lowing an order to do so.

Section 2 extends this indemnification protection to Naval com-
manding officers and personnel acting under their orders aboard
Navy vessels on which Coast Guard Law Enforcement Detach-
gle(?ts are assigned pursuant to section 379 of title 14 United States

ode.

SECTION 3. AMENDMENTS TO CUSTOMS FORFEITURE FUND

Section 3 of the bill amends section 613A of the Tariff Act of
1930 to require the Commissioner of Customs to reimburse the
Coast Guard from the amount appropriated from the Customs For-
feiture Fund in a particular year on the following basis:

(1) If appropriations from the Fund are less than the total ex-
penses claimed by the Customs Service and the Coast Guard for re-
imbursement in a given year, the Coast Guard will receive a share
of the total appropriation proportionate to the amount of its oper-
ating expenses relative to the total operating expenses the Coast
Guard and Customs Service claimed for reimbursement that year.
The expenses claimed by Customs shall include those amounts
withheld pursuant to 19 U.S.C. 1609(a) before the proceeds of for-
feitures are deposited into the Fund, as well as any additional
amounts claimed for reimbursement from the Fund.

(2) If appropriations from the Fund are greater than the ex-
penses claimed by Customs and the Coast Guard in a given year,
the Coast Guard will receive half of the moneys remaining after re-
imbursement for expenses for both the Coast Guard and the Cus-
toms Service have been made.

Section 3 also expands the uses of monies appropriated from the
Fund to include expenses for bringing seized vessels which have no
value into compliance with environmental laws before disposing of
them by sinking. This section also allows the Coast Guard to use
moneys appropriated from the Fund to equip vessels, vehicles, air-
craft, and structures for law enforcement functions. Currently, the




14

Customs Service is allowed to spend Fund monies on all of these
items except structures. By expanding the acceptable uses to in-
clude structures, the Committee recognizes their importance in pro-
viding support for the equipment which is actually used to inter-
dict drug smugglers.

Due to a drafting error, existing paragraphs (v) and (vi) of subsec-
tion (a) of section 613A were omitted from this bill. These para-
graphs authorize certain expenditures from the Fund for state and
local law enforcement officials operating jointly with the Customs
Service. The Committee supports expenditures from the Fund for
these purposes and did not intend to repeal these paragraphs.

SECTION 4. MARITIME DRUG LAW ENFORCEMENT ACT AMENDMENTS

Under section 3(a) of the Maritime Drug Enforcement Act (46
U.S.C. App. 1903(a)), it is unlawful to “knowingly or intentionally
manufacture or distribute, or to possess with intent to manufacture
or distribute, a controlled substance” on any vessel subject to the
jurisdiction of the United States. Subsection 4(a) of this bill extends
the application of section 8(a) of the Act to include U.S. citizens
and resident aliens aboard a vessel of any nation. This section
would allow the United States to try a U.S. citizen or resident alien
for a violation of the Maritime Drug Enforcement Act if the flag
state of the foreign vessel fails to try the individual for the offense
under the law of that country. This section is not intended to limit
the authority of the flag state to take custody of and proceed
against the individual. It would also not change the existing re-
quirement for consent of the flag state before the Coast Guard
boards a foreign vessel on the high seas or in the territorial waters
of another nation. Nor would it change international procedures
and arrangements for obtaining custody of U.S. citizens through
extradition proceedings.

Section (b) of the bill amends section 3(b)(2) of the Maritime Drug
Enforcement Act to require that claims of vessel nationality or reg-
istry be raised at the time of boarding by the Coast Guard. This
section addresses the situation in which a vessel appears to be a
United States vessel at the time of the boarding, but individuals
charged with a violation of the Act later raise the vessel’s foreign
registry as a defense to prosecution. Requiring that a claim of for-
eign registry be raised at the time of boarding would allow an in-
quiry into the vessel’'s registry and appropriate requests to the
state of registry for a waiver of jurisdiction.

SECTION 5. INDEMNIFICATION OF COAST GUARD MEMBERS AND
EMPLOYEES

This section authorizes the Commandant of the Coast Guard to
indemnify and Coast Guard member or employee against personal
liahility for actions taken within the scope of their official law en-
forcement duties. It is patterned after the authority of the Federal
Aviation Administrator to indemnify Federal Aviation Administra-
tion employees for damages for actions taken within the scope of
their employment, found in section 205 of the Airport and Airway
Improvement Amendments (Public Law 100-223).
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SECTION 6. AMENDMENTS TO SUITS IN ADMIRALTY ACT AND PUBLIC
VESSELS ACT

This section incorporates certain of the exceptions to suit against
the United States presently contained in the Federal Tort Claims
Act (28 U.S.C. 2671-2680) and is intended to clarify maritime law
relating to the liability of the United States.

Prior to 1960, admiralty suits against the United States, other
than those arising from the operation of certain vessels, were
brought under the Federal Tort Claims Act. In 1960, Congress
amended the Suits in Admiralty Act (46 U.S.C. App. 741-752) to en-
compass all admiralty actions, to remove uncertainty over the
proper forum for certain claims against the United States.

On land, the U.S. Government and its employees are protected
from common law torts by the Federal Tort Claims Act. The Feder-
al Tort Claims Act does not apply on the navigable waters of the
United States or on the high seas. On those waters the Suits in Ad-
miralty Act applies. The Suits in Admiralty Act does not contain
several of the exceptions to suit contained in the Federal Tort
Claims Act. Section 6 of this bill would amend the Suits in Admi-
ralty Act to include several exceptions currently provided under
the Federal Tort Claims Act.

With respect to Coast Guard law enforcement efforts, the Federal
Tort Claims Act exceptions for discretionary function and customs
detention are particularly important. For example, claims fre-
quently arise with respect to seizure of vessels during maritime law
enforcement efforts. In some cases, vessels containing large quanti-
ties of illicit narcotics have been seized but have sunk before they
could be returned to a U.S. port, and claims have been filed against
the United States for loss of the vessel. Because the vessel is de-
stroyed, no property is available to effect a forfeiture, and the abili-
ty of the United States to use the defense that the vessel was sub-
ject to forfeiture, and that title vested in the United States at the
time of commission of the act, notwithstanding the lack of a decla-
ration of forfeiture, is unclear. Inclusion of the Federal Tort Claims
Act customs detention exception from suit within the Suits in Ad-
miralty Act provision would insure that the United States is not
liable for damage to detained property on navigable waters of the
United States or the high seas under the same circumstances as is
pr}elsently the case for damage to detained property that occurs
ashore,

SECTION 7. SEIZURES AND FORFEITURES OR CONVEYANCES

The purpose of section 7 is to protect owners and crewmembers
from the unjustified seizure and forefeiture of their conveyances by
the Customs Service and the Coast Guard in those instances where
they find “personal use” quantities of drugs but no evidence of
wrongdoing on the part of the owners or those who are otherwise
in charge of the conveyance. As a general approach, section 7 ap-
plies the limitations on forfeiture applicable to common carriers
broadly to all conveyances on which personal use quantities of
drugs are found.

The amendment reflects two complementary principles: that the
owners and operators of vessels have an obligation to do what can
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reasonably be expected to keep vessels clear of drug use when they
become aware of such activities; and that innocent people should
not have their property taken from them or lose their livelihood
because of someone else’s wrongdoing.

Subsection ta)—21 U.S.C, 881 contains the basic seizure and for-
feiture authroity for violations of the Controlled Substances Act of
1970, as amended. Section 881(a) lists the things that are subject to
forfeiture under the subchapter and includes in paragraph (4) the
authority to forfeit conveyances. Subsection (a) of section 7 of this
bill proposes a new subparagraph (C) which provides that no con-
veyance shall be forfeited under the section for possession of a con-
trolled substance in violation of 21 U.S.C. 844 or 955 unless the vio-
lation appears to have been committed with the knowledge or con-
sent of the owner or other person in charge of the conveyance.

Subsection (a) of section 7 draws upon the general language de-
scribing the type of culpability of the owners that is contained in
the real property forfeiture limitation in Sec. 881 (a)(?) of the Con-
trolled Substances Act of 1970. The amendment also limits its scope
to those circumstances involving the possession of controlled sub-
stances in violation of section 844 and 955 of title 21, which are the
two sections prohibiting the possession of controlled substances.

The Committee intentionally limits the reach of the amendment
to those circumstances involving forfeiture of conveyances for vio-
lation of the drug possession laws, and leaves unchanged the for-
feiture provisions relating to other drug laws, such as the manufac-
ture or possession with the intent to sell or distribute, as contained
in 21 U.S.C. 841 or 46 U.S.C. 1903, the so-called trafficking offenses.
Thus, there will be no “innocent owner” limitation on forfeiture of
a conveyance where there is a violation of the laws relating to
manufacture or distribution or where there is the possession of
quantities which evidence an intent to manufacture or distribute.

Subsection (b).—Subsection (b) amends section 1594 of title 19,
which is the main provision authorizing the seizure and forfeiture
of vessels, vehicles, and aircraft in violation of the customs laws
generally. The section currently has two limitations on seizure and
forfeiture of common carriers, with one addressing manifested
cargo and the other unmanifested cargo.

Subsection (b) of the amendment incorporates another “innocent
owner” exception for vessels, vehicles, and aircraft, patterned after
the existing common carrier provisions in 19 U.S.C. 1594(b). In so
doing, it is limited to those circumstances where 19 U.S.C. 1594 is
being used to enforve a violation of the drug possession statutes,
and does not reach enforcement actions involving other drug of-
fenses or non-drug related customs actions. The amendment also
preserves existing limitations on the seizure and forfeiture authori-
ties relating to common carriers.

Subsection (¢).—Subsection (c) of the amendment proposes a simi-
lar limitation as the proceeding subsections for f{orfeiture under
section 782 of title 49, the statute authorizing the seizure and for-
feiture of “contraband” articles, which is defined to include narcot-
ics. Again, the language of the new innocent owner proviso is pat-
terned after the existing common carrier provision in that section,
and is limited to possession of contraband narcotics.

L~
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SECTION 8. FORFEITURE PROCEDURES

Section 8 contains procedural modifications to the seizure and
forfeiture provisions of 21 U.S.C. 881, The purpose of these modifi-
cations is to incorporate minimal due process safeguards into the
procedures governing seizure and forfeiture in that section.

The amendment is structured to add a new subsection (k) to sec-
tion 881. In keeping with the scope of section 7, subsection (k)1) of
the new subsection provides that the new procedures contained in
the subsection shall be used in those instances where there has
been a seizure of a conveyance involving the possession of a con-
trolled substance in violation of the possession statutes.

Subsection (k)2) containg the notice requirements that would
apply at the time of seizure. Firstly, it would require the arresting
officer to make a preliminary assessment to determine if all the
elements necessary to maintain a forfeiture action are present. In
short, the amendment retaing the requirement that an arresting of-
ficer have “probably cause” to believe that there has been a viola-
tion of law—-in this instance a violation of a drug possession stat-
ute.

The arresting officer is also to make a “preliminary assessment”
ol whether a case forfeiture can be made, which includes assessing
the culpability of the owner or other person in charge of the con-
veyance. Making such a preliminary assessment reflects the exer-
cise of good enforcement discretion, as evidenced by the current
practice governing seizure of common carriers. Where, for instance,
there is no evidence whatsoever of knowledge of the violation on
the part of the owner or person in charge of the conveyance and
otherwise no reason to believe that there is any culpability on their
part, then the exercise of proper enforcement discretion frequently
results in a decision not to seize the conveyance,

While the Committee believes that such a preliminary assess-
ment reflects good enforcement practice, it recognizes as well that
there may be instances where firm judgments about the innocence
of the owner or person in charge of the conveyance may be difficult
to make at the time of seizure. The Comimittee has therefore not
elevated the requirement for a preliminary assessment to a re-
quirement for a formal finding of culpability, nor sought to impose
a probable cause requirement relating to culpability.

Secondly, it would require at the time of seizure that the arrest-
ing officer provide clear written notice of the grounds for the sei-
zure and the rights to hearing and other procedural safeguards in
section 8R1. That notice should be given upon seizure to the person
in charge of the conveyance—assuming that someone is present at
or near the time of seizure.

Thirdly, it would require the arresting officer or other competent
authority to provide swift notice to the owner of the conveyance~—if
different from the person in control of the conveyance-—of the sei-
zure and their rights to ask for a preliminary hearing.

The Committee recognizes that complex legal relationships may
govern the ownership issue and thus inhibit the ability of the ar-
resting officer to provide the necessary notifications at the time of
seizure. The Committee therefore incorporates the requirement

H.Rpt. 100-814 O ~ 88 — 2
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that the officer or other competent authority shall make all reason-
able efforts to provide the necessary notice.

Paragraph (3) would require the Attorney General to request a
federal magistrate to conduct a preliminary hearing into the sei-
zure within 72 hours of receiving a request for the hearing from
the owner or person in charge of the conveyance. The purpose of
the hearing would be to require the government to demonstrate
that there was a substantial likelihood that it would prevail on the
merits of the case. The preliminary hearing would also allow the
owner or other person in charge to persent evidence of their inno-
<C:]ence and an opportunity for the government to rebut that evi-

ence,

In requiring a showing of substantial probability, the Committee
intends that the government demonstrate at the preliminary hear-
ing stage that it is substantially likely {0 meet its burden of proof
at the final hearing stage—that is, demonstrate that it had proba-
ble cause to believe that the conveyance is subject to forfeiture.
Since these proceedings are civil in nature, the Committee intends
that the rules of evidence governing civil proceedings apply. Fur-
ther, in the case of a seizure of a conveyance where the arresting
officer cannot attend a perliminary hearing without undue hard-
ship or disruption of duty, the Committee intends that an affidavit
attesting to the facts and circumstances of the seizures should nor-
mally suffice.

The amendment provides that the court may enter an order con-
tinuing the seizure pending the final hearing if it finds that the
government has met its burden of proof, that the continued seizure
is necessary to ensure that the conveyance doesn't disappear or
otherwise become unavailable for the later proceedings, and the
continued physical seizure justifies the hardship it may impose on
owners or crew of the conveyance that may, in the interim, find
themselves without their property or means of earning a livelihood.

The Committee intends that the court retain the authority to re-
lease the conveyance pending the final disposition of the forfeiture
proceeding, intending as well that the court could in appropriate
circumstances retain technical jurisdiction over the conveyance to
satisfy any final judgment.

The standards governing the continued seizure contained in sub-
section (k)(3) are intended to reflect the proper balance between the
government’s need to provide for an appropriate remedy in the
event that forfeiture is found to be justified and the interests of the
vessel owner and crew in retaining their property and means of
livelihood pending the final disposition of the matter. The Commit-
tee intends that the initial decision to seize a conveyance and the
decision to continue the seizure at the preliminary hearing stage
reflect these appropriate factors.

Paragraph (3) provides owners and operators with the right to
post a bond to secure the release of the conveyance pending the
final forfeiture proceedings. This bond would allow the convey-
ance—such as a vessel—to return to service while protecting the
government’s interest in ensuring an adequate remedy should for-
feiture be ordered.

Paragraph (4) requires the Attorney General to file a complaint
to commence a final hearing on the forfeiture before a district
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court within 90 days after the preliminary hearing. Failure to file
the complaint within the required time limits could result in the
release of the conveyance by the court on its own motion or on the
motion of the owner.

SECTION 9. CLAIMS FOR REIMBURSEMENT

Section 9 authorizes claims by owners or other persons in charge
of vessels engaged in trade, business, or scientific research for
losses resulting from seizure or forfeiture for a violation of the
drug possession laws where the owner or other person in charge of
the vessel was not consenting to or in privy with the violation,

SECTION 10. ANNUAL REPORT ON FEDERAL DRUG ENFORCEMENT

This section requires the President to submit a report on expend-
itures for illegal drug enforcement programs with the Administra-
tion’s annual budget submission. The report should explain the ex-
penditures made on these programs for the figcal year immediately
preceding the budget year, and the expenditures that the President
recommends for the upcoming budget year, The Committee intends
that this section be interpreted broadly to include all Federal pro-
grams related to illegal drug enforcement, including those pro-
grams designed to reduce the demand for illegal drugs, such as
education programs. The reports should reflect spending by each
agency to allow Congressional authorizing committees to scrutinize
the President’s recommendations for drug expenditures and target
ghe most effective ways to combat drug abuse and interdict illegal

rugs.

SECTION 11. COAST GUARD LAW ENFORCEMENT DUTIES

This section amends section 2 of Title 14, United States Code, to
specifically authorize the Coast Guard to enforce and assist in the
enforcement of all U.S. laws over, as well as on and under, water
subject to the jurisdiction of the United States and the high seas.
The section also adds maritime air surveillance or interdiction to
the Coast Guard's primary law enforcement duties. The Committee
does not intend that this section interfere with or override the pro-
visions of the Memorandum of Understanding between the U.S.
Coast Guard and the U.S. Customs Service signed May 11, 1987,
and approved by the National Drug Policy Board. The Committee
does believe that each law enforcement agency should have en-
forcement authority broad enough to respond to all situations
whicth may reasonably arise in the usual course of law enforce-
ment.

SECTION 12. GREAT LAKES DRUG INTERDICTION

This section requires the Secretary of Transportation and the
Secretary of the Treasury to sign an agreement reflecting the most
effective use of U.S. Coast Guard and U.S. Customs Service re-
sources to interdict illegal drugs on the Great Lakes. The section
also encourages the Secretary of State to begin negotiations with
officials of the Canadian government on an agreement to increase
cooperation between and ccordination of our respective govern-
ments’ efforts to interdict drugs on the Great Lakes.




The agreement and negotiations under this section will not only
increase the effectiveness of drug interdiction on the Great Lakes,
but will also have a deterrent effect against any increase of drug
activity on the Great Lakes,

SECTION 13. AVAILABILITY TO DOT OF NAVAL RADAR SURVEILLANCE
AIRCRAFT

This section directs the Secretary of the Navy to make available
to the Secretary of Transportation, on a continuing basis, three ad-
ditional E-2C Hawkeye radar surveillance aircraft for use by the
Coast Guard in law enforcement missions. The aircraft made avail-
able must be from among those Navy aircraft awaiting wing over-
haul. While not able to conduct aircraft carrier missions due to
wing fatigue, the E-2Cs in this category are capable of operating
sor 200 flight hours each in land-based missions such as drug inter-

iction,

The Committee envisions an inter-agency agreement wherein the
Navy will make these E-2Cs available on a rotating basis, three at
a time. After each E-2C has flown for 200 hours with the Coast
Guard, it will be reclaimed by the Navy for wing overhaul and re-
turned to aircraft carrier duty. Meanwhile, another plane will be
sent to the Coast Guard to take its place. If at any time less than
three aircraft are available for this purpose, the Secretary of the
Navy may provide the lesser number.

Under the loan agreement established under this section, the E~
2Cs are to be staffed by Navy pilots and Navy flight crews until
such time as there are adequate numbers of trained and qualified
Coast Guard personnel to replace them. The aircraft are to be pro-
vided at no cost to the Coast Guard (including costs of Navy pilots
and flight crews, fuel, spare parts, maintenance and repairs, and
other expenses associated with the aircraft).

This program is similar to the Navy-Coast Guard E-2C loan pro-
gram established by the Anti-Drug Abuse Act of 1986 (P.L. 99-570).
It is also in conformity with the Department of Defense Authoriza-
tion Act for fiscal year 1989 that was passed by the Congress on
July 14, 1988, which expands the responsibilities of the Navy and
requires its close cooperation with the Coast Guard in surveillance
missions associated with maritime drug interdiction,

SECTION 14. AUTHORIZATION OF APPROPRIATIONS

This section authorizes appropriations for the Coast Guard, to
remain available until expended, of $264 million for Acquisition,
Construction and Improvements, $82 million for Operating Ex-
penses for FY1989, and $30 million per year for Operating Ex-
penses for fiscal years 1990, 1991, and 1992. This money shall be
used to provide 500 additional full-time positions, and to procure,
enhance, relocate, operate and maintain additional equipment and
facilities for drug interdiction activities of the Coast Guard.
Amounts and personnel authorized by this section are in addition
to any other amounts or personnel strengths authorized.
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INFLATIONARY IMPACT STATEMENT

Pursuant to clause a(1x4d) of rule XI of the Rules of the House of
Representatives, the Committee has assessed the potential for in-
flationary impact and has concluded that the potential, if any, is
negligible.

CompriaNCE Wrre Crause 7, Rure XIII

In accordance with paragraph (d) of this clause, the provisions of
this clause do not apply where a cost estimate and comparison
prepared by the Director of the Congressional Budget Office has
been prepared and included in the report.

Compriance Wira Crauvse 20143), Rune XI

With respect to the requirements of clause 2(1(3) of rule XI of
the Rules of the House of Representatives:

(A) A hearing was held on June 15, 1988, regarding not only the
markup vehicle, H.R. 4658, but also on other drug and drug rvelated
bills before the Subcommittee on Coast Guard and Navigation. Ap-
pearing as a witness at the June 15 hearing was Admiral Paul A.
Yost, Commandant of the United States Coast Guard.

(B) The requirements of section 3808(a) of the Congressional
Budget Act of 1974 are not applicable to this legislation,

(C) The Committee has not received a report from the Committee
on Government OQperations of oversight findings and recommenda-
tions arrived at pursuant to clause 2(bX2) of Rule X.

{D} The Director of the Congressional Budget Office has fur-
nished the Committee with an estimate and comparison of costs for
H.R. 4653 as reported, pursuant to section 403 of the Congressional
Report Act of 1974, That estimate follows:

U.S. CONGRESS,
CoNGRESSIONAL BupGeT OFFICE,
Washington, DC, June 27, 1988,
Hon. WavLter B. JonEs,
Chairman, Committee on Merchant Marine and Fisheries, U.S.
House of Representatives, Washington, DC.

Dear Mr. CHairmAN: The Congressional Budget Office has pre-
pared the attached cost estimate for H.R. 4658, the Coast Guard
Drug Enforcement Act of 1988,

If you wish further details on this estimate, we will be pleased to
provide them.

Sincerely,
James L. Brum,
Acting Director.

ConGressioNaL Bupger Orrice CosT ESTIMATE

1. Bill number: H.R. 4658.

2. Bill title: Coast Guard Drug Enforcement Act of 1988,

3. Bill status: As ordered reported by the House Committee on
Merchant Marine and Fisheries, June 21, 1988.

4. Bill purpose: H.R. 4658 would authorize additional appropria-
tions of $264 million for fiscal year 1989 for Coast Guard acquisi-
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tion, construction, and improvements. The bill would also authorize
$82 million for fiscal year 1989 and $30 million for each of fiscal
years 1990 through 1992 for Coast Guard operating expenses. The
additional funding for operating expenses would be to increase
Coast Guard active duty personnel by 500 positions and other pur-
poses.

An amendment to the statute governing the Customs Forfeiture
Fund would provide that the Coast Guard, as well as the Customs
Service, would receive reimbursement from the fund up to the
value of property seized by the Coast Guard during the fiscal year.
Further, the Secretary of the Navy would be required to provide
the Secretary of Transportation with three surveillance aircraft
along with qualified pilots and flight crews for drug interdiction ac-
tivities of the Coast Guard. The Navy could reduce the number of
aircraft provided if their missions or readiness would be affected.

H.R. 5648 would amend a number of other statutes concerning
Coast Guard drug enforcement activities. The bill would bar the
forfeiture of any conveyance for a drug-related violation when the
owner of or othor person in charge did not consent to or know of
the violation. The federal government would be required to pay
claims for losses arising from the seizure for forfeiture of a vessel
engaged in trade, business or scientific research unless the owner
or person in charge was a consenting party or privy to a violation
of federal drug laws.

5. Estimated cost to the Federal Government:

(B fiacal vear, i mittans of doitars]
1989 1990 JEEN 195 1993

Authonzation level. ... B L 346 30 30 30 -
ESHMAted QUtayS . oo e e 93 104 120 83 3

The costs of this bill fall within budget function 400.

Basis of Estimate: CBO assumed that the full amounts author-
ized would be appropriated. Outlay estimates are based on histori-
cal spending patterns.

Based on information provided by the Coast Guard, CBO esti-
mates that the cost of operating the three surveillance aircraft to
be made available by the Navy would be between $15 million and
$30 million a year. H.R. 4658 provides that the Secretary of the
Navy may not require reimbursement for these expenses.

The Coast Guard would be potentially liable for claims brought
by owners of seized vessels as a result of this legislation. CBO
cannot predict whether or how much costs would increase as a
result of this provision.

6. Estimated cost to State and local governments: None.

7. Estimate comparison; None.

8. Previous CBO estimate: None.

9. Estimate prepared by: Marjorie Miller.

10. Estimate approved by: James L. Blum, Assistant Director for
Budget Analyses.
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DeprARTMENTAL REPORTS

Although no official Departmental Reports were received, repre-
sentatives of the Coast Guard were consulted with throughout the
development of the legislation. The provisions as contained in H.R.
4658, as introduced, arose as a result of extensive conversations
with the Coast Guard as to shortcomings in the 1986 Omnibus anti-
drug legislation as well as funding requirements to better enable
the Coast Guard to equip and man itself to fight this increasingly
complex problem.

CHANGES IN EXisING Law

In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, as amended, changes in existing law
made by the bill, as reported, are shown as follows (existing law pro-
posed to be omitted is enclosed in black brackets, new matter is
printed in italie, existing law in which no change is proposed is
shown in roman):

14 U.8.C%, CH. 17, TABLE OF SECTIONS
CHAPTER 17—ADMINISTRATION

Sec,

631. Delegation of powers by the Seeretary.
632, Functions and powers vested in the Commandant,
633, Regulations.
634, Officers holding certain offices.
635. Oaths required for boards.
636. Administration of oaths.
[637. Stopping vessels; immunity of Coast Guard offiver.J.
Wi, Stopping vessels; immunity for firing ut or into vessel,
G3%. C'oast Guard ensigns and pennants,
634, Penalty for unauthorized use of words *“Coust Guard'™.
640, Interchange of supplies between Army, Navy, and Coast Guard.
641, Disposal of certain material,
642. Deposit of damage payments.
644, Rewards for apprehension of persons interfering with aids to navigation.
644, Payment for the apprehension of stragglers.
L[645. Settlement of claims incident to activities of the Coast Guard.}
(43, Indemnification of Coust Guard members and emplovees.
646. Claims for damages occasioned by vessels.
647. Claims for damuge to property of the United States.
648, Accounting for industrial work.
(49, Supplies and equipment from stock.
600, Coast Guard supply fund and supply account.
651. Annual report.
652, Removing restrictions.
653. Employment of draftsmen and engineers.

4 US.C2
§2, Primary duties

The Coast Guard shall enforce or assist in the enforcement of all
applicable Federal laws [on and under] on, under, and over the
high seas and waters subject to the jurisdiction of the [United
States;J United States; shall engage in maritime air surveillance or
interdiction to enforce or assist in the enforcement of the laws of the
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United Stutes; shall administer laws and promulgate and enforce
regulations for the promotion of safety of life and property on and
under the high seas and waters subject to the jurisdiction of the
United States covering all matters not specifically delegated by law
to some other executive department; shall develop, establish, main-
tain, and operate, with due regard to the requirements of national
defense, aids to maritime navigation, icebreaking facilities, and
rescue facilities for the promotion of safety on, under, and over the
high seas and waters subject to the jurisdiction of the United
States; shall, pursuant to international agreements, develop, estab-
lish, maintain, and operate icehreaking facilities on, under, and
over waters other than the high seas and waters subject to the ju-
risdiction of the United States; shall engage in oceanographic re-
search on the high seas and in waters subject to the jurisdiction of
the United States; and shall maintain a state of readiness to fune-
tion as a specialized service in the Navy in time of war, including
the tulfillment of Maritime Defense Zone command responsibilities,

14 UB.C. 637
F8637. Stopping vessels; immunity of Coast Guard officer

[(a; Whenever any vessel liable to seizure or examination does
not bring-to, on being ordered to do so or on being chased by any
Coast Guard vessel or aireraft which has displayed the ensign, pen-
nant, or other identifying insignia prescribed for vessels or aireraft
of the Coast Guard, the person in command or in charge of such
Coast Guard vessel or such (oast Guard aircraft may, after a gun
has been fired by the Coast Guard vessel or aireraft as a warning
signal, fire at or into such vessel which does not bring-to.

[(b) The person in command of such Coast Guard vessel or such
Coast Guard aireraft and all persons acting by or under his direc-
tion shall be indemnified from any penalties or actions for damages
for so doing. If any person is killed or wounded by such firing, and
the person in command of the Coast Guard vessel or aireraft or any
person acting pursuant to his orders is prosecuted or arrested
therefor, he shall be forthwith admitted to bail.}

§ 637, Stopping vessels; immunity for firing at or into vessel

ta) Whenever any vessel liable to seizure or examination does not
stop on being ordered tu do so or on being pursued by an authorized
vessel or authorized afreraft which has displaved the ensign, pen-
nant, or other identifving insignia preseribed for an authorized
vessel or authorized aireraft, the person tn command or in charge of
the authorized vessel or quthorized aireraft may, ufter u gun has
been fired by the authorized vessel or authorized aireraft us a wuarn-
ing signal, fire at or into the vessel which dves not stop.

1) The person in command of an authorized vessel or authorized
aireraft and all persons acting under that person’s direction shall
be indemnified from any penalties or actions for damages for firing
at or into a vessel pursuant to subsection tal If any person is killed
or wounded by the firing, and the person in command of the author-
ized vessel or authorized aireraft or any person acting pursuant to




their orders is prosecuted or arrested therefor, thev shall be forth-
with admitted to bail.
(c) A vessel or aircraft is an authorized vessel or authorized air-
craft for purposes of this section if—
()it is a Coast Guard vessel or aircraft; or
(2) it is a surface naval vessel on which one or more members
of the Coast Guard are assigned pursuant to section 479 of title
10, United States Code.

14 U.S.C. 644645
§ 644, Fayment for the apprehension of stragglers

The Coast Guard may offer and pay rewards for the apprehen-
sion and delivery of deserters, stragglers, and prisoners,

§ 645, Indemnification of Coast Guard members and employees.

The Commandant may indemnify any member or employee of the
Coast Guard against any claim or judgment against the member or
employee if the claim or judgment arises out of an act committed, as
determined by the Commandant, within the scope of the official
duties of the member or employee in carrying out law enfercement
activities.

19 U.S.C. 15694(b)

tbX1) Excreprions.—No conveyance used b; any person as a
common carrier in the transaction of business as a common carrier
is subject to seizure and forfeiture under the customs laws for vio-
lations relating to merchandise contained—

E(1)] (A) on the person;

[(3)] (B) in baggage belonging to and accompanying a pas-
senger being lawfully transported on such conveyance; or

L33 (C) in the cargo of the conveyance if the cargo is listed
on the manifest and marks, numbers, weights and quantities of
the outer packages or containers agree with the manifest;

unless the owner or operator, or the master, pilot, conductor, driver
or other person in charge participated in, or had knowledge of, the
violation, or was grossly negligent in preventing or discovering the
violation.

(2) Except as provided in paragraph (1) or subsection (¢}, no
vessel, vehicle, or aircraft is subject to seizure and forfeiture for
possession of a controlled substance in violation of section 404
or 1005 of the Controlled Substances Act (21 U.S.C. 844 or 955)
unless the owner or operator, or the master, pilot, conductor,
driver, or other person in charge participated in or had knowl-
edgle of or was grossly negligent in preventing or discovering the
violation.
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19 U.S.C. 1613b

§ 1613b. Customs Forfeiture Fund

[(a) EstraBrLisuMENT: Purroses or Funp.—There is established in
the Treasury of the United States a fund to be known as the Cus-
toms Forfeiture Fund (hereinafter in this section referred to as the
“fund”), which shall be available to the United States Customs
Service, subject to appropriation, during the period beginning on
October 12, 1984, and ending on September 30, 1991, The fund shall
be available with respect to seizures and forfeitures by the United
States Customs Service under any law enforced or administered by
it for payment (to the extent that such payment is not reimbursed
under section 1524 of this title--

L) of all proper expenses of the seizure (including investi-
gative costs leading to seizures) or the proceedings of forfeiture
and sale (not otherwise recovered under section 1618(a) of this
title), including, but not limited to, expenses of inventory, secu-
rity, maintaining the custody of the property, advertising and
sale, and if condemned by the court and a bond for such costs
was not given, the costs as taxed by the court;

[(2) of awards of compensation to informers under section
1619 of this title;

L(3) for satisfaction of—

[(A) liens for freight, charges, and contributions in gen-
eral average, notice of which has been filed with the ap-
propriate customs oficer according to law; and

[(B) other liens against forfeited property;

F(4) of amounts authorized by law with respect to remission
and mitigation;

E(5) of claims of parties in interest to property disposed of
under section 1612(b) of this title, in the amounts applicable to
such claims at the time of seizure.

In addition to the purposes described in paragraphs (1) through (5),
the fund is available for—

L (i) purchases by the Customs service of evidence of—

LD smuggling of controlled substances, and

LD violations of the currency and foreign transaction
reporting requirements of chapter 51 of Title 31, if there is
a substantial probability that the violations of these re-
quirements are related to the smuggling of controlled sub-
stances;

[} the equipping for law enforcement functions of any
vessel, vehicle, or aircraft available for official use by the Cus-
toms Service;

[(iii) the reimbursement, at the discretion of the Secretary,
of private citizens for expenses incurred by them in cooperat-
ing with the Customs Service in investigations and undercover
law enforcement operations; and

[(iv) the publicizing of the availability of rewards under sec-
tion 1619 of this title,

[(v) the equipping for law enforcement functions of any
vessel, vehicle, equipment, or aircraft available for official use
by a State or local law enforcement agency if the conveyance
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will be used in joint law enforcement operations with the Cus-
toms Service.

E(vi) the payment of overtime salaries, travel, fuel, training,
equipment, and other similar costs of State and local law en-
forcement officers that are incurred in joint operations with
the Customs Service.]

(a) There is established in the Treasury of the United States a

fund to be known as the Customs Forfeiture Fund (hereinafter in
this section referred to as the “fund”), which shall be available to
the United States Customs Service and the United States Coast
Guard, subject to appropriation, with respect to seizures and forfeit-
ures by the United States Customs Service and by the United States
Coast Guard under any law enforced or administered by the Cus-
toms Service or the Coast Guard for pavment (to the extent that the
payment 1s not reimbursed under section 524 of this Act)—

(1) of all proper expenses of the seizure (including investiga-
tive costs leading to seizures) or the proceedings of forfeiture
and sale (not otherwise recovered under section #1%al of this
Act), ineluding, but not limited fo, expenses of inventory, securi-
tv, maintaining the custody of the property, advertising and
sale, and if condemned by the court and « bond for the costs
was not given, the costs as taxed by the court;

(2) of aweards of compensation te informers under section 619
of this Act;

(3} for satisfaction of—

tA) liens for freight. charges, and contributions in general
average, notice of which has been filed with the appropri-
ate customs officer according to law; and

(B) other liens against forfeited properts;

t4) of amounts authorized by law with respect to remission
and mitigation;

(3) of claims of parties in interest to property disposed of
under section 612tb) of this Act, in the amounts applicable to
the claims at the lime of seizure;

(6) of expenses incurred in bringing vessels into compliance
with applicable environmental laws before disposing of the ves-
sels by sinking. In addition to the purposes described in para-
graphs (1) through (6), the fund is available for—

(1) purchases by the customs Service of evidence of—

(D) smuggling of controlled substances, and

(II) violations of the currency and foreign transaction
reporting requirements of chapter 51 of title 31, United
States Code, if there is a substantial probability that
the violations of these requirements are related to the
smuggling of controlled substances;

(ii} the equipment for law enforcement functions of any
vessel, vehicle, aircraft, or structure available for official
use by the Customs Service or the Coast Guard;

(iii) the reimbursement, at the discretion of the Secretary,
of private citizens for expenses incurred by them in cooper-
ating with the Customs Service in investigations and un-
dercover law enforcement operations; and

(iv) the publicizing of the availability of rewards under
section 619 of this Act.
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(b) PAYMENTS; REIMBURSEMENT OF CoAST GUARD,—

(1) Payment under paragraphs (3) and (4) of subsection (a) of
this section shall not exceed the value of the property at the
time of the seizure.

[£(2 Amounts under subsection (a) of this section shall be
available, at the discretion of the Commissioner of Customs, to
reimburse the applicable appropriation for expenses incurred
by tlie Coast Guard for a purpose specified in such subsec-
tion,

(2XA) Payments to the Coast Guard under this section shall
be made by the Commissioner of Customs to reimburse the ap-
plicable appropriation of the Coast Guard.

(B) Payments to the Coast Guard for a fiscal year under sub-
section (a)X1)—

(1) shall not exceed the value of the property seized by the
Coast Guard during that fiscal year, as the value is deter-
mined at the time of the seizure; and

(ii) shall have priority over and shall not be affected by
otﬁzer payments for the fiscal year made under subsection
(al

(C) For each fiscal year for which the total amount appropri-
ated from the fund is less than the total amount of expenses
which are authorized by subsection (aX1) to be paid from the
fund, the amount of payment to the Coast Guard pursuant to
subsection (a)1) shall bear the same proportion to the total
amount appropriated from the fund for the fiscal year as the
total amount of expenses of the Coast Guard which are author-
ized by subsection (aX1) to be paid from the fund for the fiscal
year bears to the total amount of expenses of the Coast Guard
and the Customs Service which are authorized by subsection
(a)1) to be paid for the fiscal year.

(D) In each fiscal year for which the total amount appropri-
ated from the fund is greater than the total amount of expenses
which are authorized by subsection (a)(1) to be paid, the Com-
missioner of Customs shall pay to the Coast Guard, in addition
to amounts paid to the Coast Guard pursuant to subsection
(aX1), an amount equal to one half of the remainder of the total
amount appropriated from the fund for the fiscal year after the
payment of expenses under subsection (a)(1).

(c) Derosits INTO FunD.—There shall be deposited in the fund
[during the period beginning on the date of the enactment of this
section, and ending on September 30, 1987,] all proceeds from for-
feiture under any law enforced or [administered by the United
States Customs Service] administered by the United States Cus-
toms Service or the United States Coast Guard (after reimburse-
ment of expenses under section 1524 of this title) and all earnings
on amounts invested under subsection (d) of this section.

* * * * * * *
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1%

19 US.C. 1617

§ 1617, Compromise of government claims by Secretary of Treas-
ury; payment of claims of innocent vessel owners,

(@) Upon a report by a customs officer, United States attorney,
or any special attorney, having charge of any claim arising under
the customs laws, showing the facts upon which such claim is
based, the probabilities of a recovery and the terms upon which the
same may be compromised, the Secretary of the Treasury is au-
thorized to compromise such claim, if such action shall be recom-
mended by the General Counsel for the Department of the Treas-
ury.

(b) Crarmas or INNOCENT VESSEL OWNERS,—The Secretary shall
pay an owner or person in charge of a vessel engaged in trade, busi-
ness, or scientific research for claims for losses resulting from a sei-
zure or forfeiture for possession of a controlled substance in viola-
tion of section 404 or 1005 of the Controlled Substances Act 21
US.C. 844 or 955), including legal expenses and lost income, unless
it appears that the owner or other person in charge of the vessel was
a consenting party or privy to the violation.

21 U.8.C. 881
§ 881, Forfeitures
PROPERTY SURBJECT

(@} The following shall be subject to forfeiture to the United
States and no property right shall exist in them:

(1) All controlled substances which have been manufactured,
distributed, dispensed, or acquired in violation of this subchap-
ter.

* * ® * ® * *

(4) All conveyances, including aircraft, vehicles, or vessels,
which are used, or are intended for use, to transport, or in any
manner to facilitate the transportation, sale, receipt, posses-
sion, or concealment of property described in paragraph (1) or
(2), except that—

(A) no conveyance used by any person as a common car-
rier in the transaction of business as a common carrier
shall be forfeited under the provisions of this section
unless it shall appear that the owner or other person in
charge of such conveyance was a consenting party or privy
to a violation of this subchapter or subchapter II of this
chapter; [and]

(B) no conveyance shall be forfeited under the provisions
of this section by reason of any act or omission established
by the owner thereof to have been committed or omitted
by any person other than such owner while such convey-
ance was unlawfully in the possession of a person other
than the owner in violation of the criminal laws of the
United States, or of any State[.]} ; and

(C) no convevance shall be forfeited under this section for
possession of a controlled substance in violation of section
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404 or 1005 unless the violation appears to have been com-
mitted with the knowledge or consent of the owner or other
person in charge of the convevance.

* * * L * * *

() Venug.—In addition to the venue provided for in section 1395
of Title 28 or any other provision of law, in the case of property of
a defendant charged with a violation that is the basis for forfeiture
of the property under this section, a proceeding for forfeiture under
this section may be brought in the judicial district in which the de-
fendant owning such property is found or in the judicial district in
which the criminal prosecution is brought.

(k) FORFEITURE PROCEDURES.—

(1) CovereD SE1zurRES.—This subsection applies to a seizure
under subsection (b) of a convevance which is subject to forfeit-
ure under subsection (aX}) for possession of a controlled sub-
stance In violation of section 404 or 1005,

(2) NOTICE REQUIREMENTS.—An officer making a seizure to
which this subsection applies—

(A) shall, prior to the seizure, make a preliminary assess-
ment of whether the circumstances justifving forfeiture are
present; and

tB) shall, at the time of seizure, deliver to the person in
charge of the convevance a written notice of the charges
supporting the seizure and of the hearing rights provided
by this section.

The officer or other competent authority shall determine wheth-
er the person owns or claims any ownership interest in the con-
veyance and, if they do not, shall make all reasonable efforts to
ascertain the identity and location of the owner and to provide
immediate notice thereto.

() PRELIMINARY HFARING.—In the case of a seizure to which
this subsection applies, the Attorney General shall request a
hearing before the nearest available Federal magistrate or, in
the event that a Federal magistrate is not reasonably available,
before a State or local judicial officer authorized by section
3041 of title 18, United States Code, within 72 hours after re-
cetving a written request for the preliminary hearing from the
owner or other person in charge of the conveyance. The court
shall enter an order continuing the seizure in effect until the
final disposition of forfeiture proceedings under this subchapter
if the court finds that—

(A) there is a substantial probability that the United
States will prevail on the issue of forfeiture and that fail-
ure to enter the order will result in the convevance being
destroved, concealed, transferred, or otherwise made un-
available for forfeiture; and

(B) the need to preserve the availability of the conveyance
for evidentiary or other purposes through the entry of the
requested order outweighs the hardship on any party
against whom the order is to be entered.

Any order issued by the court under this paragraph shall
remain in effect until the final disposition of the forfeiture.
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(4} PosTING BOND.—If the court makes the findings under
paragraph (2), a person claiming an ownership interest in the
conveyance may post a bond in an amount equal to the value of
the conveyance, whercupon the court shall suspend the order
pending final disposition of the forfeiture proceedings. The sus-
pension shall not apply to any case where seizure 18 necessary
for evidentiary purposes.

(5) FINAL HEARING.~-The Atlorney General shall commence
Judicial proceedings for forfeiture of a conveyance the seizure of
which was subject to this subsection by filing with the appropri-
ate district court a complaint seeking the forfeiture and stating
the reasons therefore within 90 days after the preliminary hear-
ing, except for excusable delay or by agreement of the parties. If
the Attorney General fails to file the complaint within 40 days
without sufficient excuse, the appropriate district court may, on
its own motion or at the request of the owner or person in
charge of the conveyance, vacate the order under paragraph (2)
a,nd order the return of the conveyance to the owner or person in
charge.

46 U.S.C. App. 742

§ 742. Libel in personam

EIn cases] (@) Subject to subsection (b), in cases where if such

vessel were privately owned or operated, or if such cargo were pri-
vately owned or possessed, or if a private person or property were
involved, a proceeding in admiralty could be maintained, any ap-
propriate nonjury proceeding in personam may be brought against
the United States or against any corporation mentioned in section
741 of this title. Such suits shall be brought in the district court of
the United States for the district in which the parties so suing, or
any of them, reside or have their principal place of business in the
United States, or in which the vessel or cargo charged with liabil-
ity is found. The libelant shall forthwith serve a copy of his libel on
the United States attorney for such district and mail a copy thereof
by registered mail to the Attorney General of the United States,
and shall file a sworn return of such service and mailing. Such
service and mailing shall constitute valid service on the United
States and such corporation. In case the United States or such cor-
poration shall file a libel in rem or in personam in any district, a
cross libel in personam may be filed or a set-off claimed against the
United States or such corporation with the same force and effect as
if the libel had been filed by a private party. Upon application of
either party the cause may, in the discretion of the court, be trans-
ferred to any other district court of the United States.

(b) No proceeding may be brought under this section against the

United States, and no proceeding may be brought under any law
against an employee of the United States, for an act or omission of
the employee while acting in the scope of employment, with respect
to the following claims:

(1) Any claim based on an act or omission of an employee of
the United States Government exercising due care in executing
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a .staltgge or regulation, whether or not the statute or regulation
is valid.

) Any claim based on the exercise or performance, or a fail-
ure to exercise or perform, a discretionary function or duty by a
Federal agency or an employee of the United States Govern-
ment, whether or not involving an abuse of discretion by the
agency or employee.

(3) Any claim arising out of the loss, miscarriage, or negligent
transmission of letters or postal matter.

(4) Any cleim arising out of the assessment or collection of
any tax or customs duty, the detention of any goods or merchan-
dise, by an officer of the customs or by any other investigative
or law enforcement officer.

(5) Any claim arising out of an act or omission of any employ-
ee of the United States in administering the Trading with the
Energy Act (50 U.S.C. App. 1 et seq.).

(6) Any claim for damages arising out of the imposition or es-
tablishment of a quarantine by the United States.

(7) Any claim arising out of assault, battery, false imprison-
ment, false arrest, malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with contract
rights. With regard to acts or omissions of investigative or law
enforcement officers of the United States Government, this Act
shall apply to any claim arising on or after the date of the en-
actment of this subsection, out of assault, battery, false impris-
onment, false arrest, abuse of process, or malicious prosecution.

(8) Any claim for damages caused by the fiscal operations of
the Treasury or by the regulation of the monetary system.

(9) Any claim arising out of the combatant activities of the
military or naval forces (including the Coast Guard) during
time of war.

(c) In this section, the term ‘“‘investigative or law enforcement offi-
cer’ means any officer of the United States who is empowered by
law to execute searches, to seize evidence, or to make arrests for vio-
lations of United States law.

46 U.S.C. App. 781

§ 781. Libel in admiralty against or impleader of United States

LA libel] (a) Subject to subsection (b), a libel in personam in ad-
miralty may be brought against the United States, or a petition im-
pleading the United States, for damages caused by a public vessel
of the United States, and for compensation for towage and salvage
services, including contract salvage, rendered to a public vessel of
the United States: Provided, That the cause of action arose after
the 6th day of April, 1920.

(b) No libel or petition may be brought under this section for any
claim described in section 2(b) of the Act of March 9, 1920 (46
g.S.C’. App. 742b)1); commonly known as the Suits in Admiralty

ct)
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46 U.S.C. Arp. 1903

§1903. Manufacture, distribution, or possession with intent to
manufacture or distribute controlled substances on
board vessels

(a) VesseLs oF UNITED STATES OR VESSELS SUBJECT TO JURL.DIC-
TION OF UNITED StATES.—It is unlawful for any person on board a
vessel of the United States, or on board a vessel subject to the jhris-
diction of the United States, or who is a citizen of the United States
or a resident alien of the United States on board any vessel, to
knowingly or intentionally manufacture or distribute, or to possess
with intent to manufacture or distribute, a contrnlled substance.

(b) “VesseL or THE UNitep StaTes” Defined.—For purposes of
this section, a “vessel of the United States” means—

(1) a vessel documented under chapter 121 of Title 46 or a
vessel numbered as provided in chapter 123 of that title;
(2) a vessel owned in whole or part by-—
(A) the United States or a territory, commonwealth, or
possession of the United States;
(B) a State or political subdivision thereof;
(() a citizen or national of the United States; or
(D) a corporation created under the law of the United
States or any State, the District of Columbia, or any terri-
tory, commonwealth, or possession of the United States;
unless the vessel has been granted the nationality of a foreign
nation in accordance with article 5 of the 1958 Convention on
the High Seas and a elaim of nationality or registry for the
vessel is made by the master or individual in charge at the time
of the enforcement action by an officer or emplovee of the
United States authorized to enforce applicable provisions of
United States law; and

* ¥ * * * * *

49 U.S.CL App. T82
§ 782. Seizure and forfeiture

Any vessel, vehicle, or aircraft which has been or is being used in
violation of any provision of section 781 of this title, or in, upon, or
by means of which any violation of said section has taken or is
taking place, shall be seized and forfeited: Provided, That no vessel,
vehicle, or aircraft used by any person as a common carrier in the
transaction of business as such common carrier shall be forfeited
under the provisions of this chapter unless it shall appear that (1)
in the case of a railway car or engine, the owner, or (2) in the case
of any other such vessel, vehicle, or aircraft, the owner or the
master of such vessel or the owner or conductor, driver, pilot, or
other person in charge of such vehicle or aircraft was at the time
of the alleged illegal act a consenting party or privy thereto: Pro-
vided further, That no vessel, vehicle, or aircraft shall be forfeited
under the provisions of this chapter by reason of any act or omis-
sion established by the owner thereof to have been committed or
omitted by any person other than such owner while such vessel, ve-
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hicle, or aircraft was unlawfully in the possession of a person who
acquired possession thereof in violation of the criminal laws of the
United States, or of any State. No vessel, vehicle, or aircraft shall
be forfeited under this section for possession of a narcotic drug in
violation of section 1 (49 US.C. App. 781) unless it shall appear
that the owner or master of such vessel or the owner or conductor,
driver, pilot, or other person in charge of such vehicle or aircraft
u;las at the time of the alleged illegal act a consenting party or privy
thereto.




DISSENTING VIEWS OF CONGRESSMAN EARL HUTTO ON
SECTIONS 7 THROUGH 9 OF H.R. 4658 AS REPORTED BY
'II‘I%E COMMITTEE ON MERCHANT MARINE AND FISHER-

First, let me state that most of the provisions of H.R. 4668 are
good and are needed. As the principal sponsor of this bill when it
was introduced, I am proud of what we are attempting to do to
agsist the Coast Guard in its effort to combat the illegal importa-
tion of drugs into our country.

However, some provisions added to the bill at the full committee
markup are of great concern to me and are the reason for these
dissenting views.

The widely-publicized seizure of a nhumber of vessels has raised
the question of whether implementation of the government’s “Zero
Tolerance” policy has been handled in a manner that demonstrates
fairness and common sense. The obvious answer to that question—
%;I l?’z}st in the early days of the new policy-—was a resounding

ol

As a result of our Committee’s concerns about this matter, the
Subcommittee on Coast Guard and Navigation conducted a hearing
on the Zero Tolerance policy on June 15, 1988, At the hearing, the
possibility of using a program of “constructive seizure” was dis-
cussed for instances in which “personal use” amounts of drugs
were found on board a vessel but it appeared that the owner or op-
erator had no knowledge of the offense.

Under constructive seizure, a commercial fishing vessel or other
vessel used in a business or trade would be permitted, with certain
conditions, to continue operating while the Customs Service con-
ducted an investigation to determine whether the owner was in
fact innocent of any wrongdoing and the vessel should not be for-
feited. The purpose of constructive seizure is to ensure that inno-
cent people are not penalized unjustly and lose their livelihood be-
cause of the unlawful actions of one person.

Although the Customs Service testified that it already has a
policy of constructive seizure in appropriate cases, it became appar-
ent both at the hearing and in later discussions that the Coast
Guard would not, because of a policy decision by higher authorities,
be able to implement a program of constructive seizure when
deemed appropriate.

Even before the June 15th hearing, some members of the Com-
mittee came to the conclusion that legislative direction would be
necessary to force some sense of reasonableness in implementation
of the Zero Tolerance policy. As a result, members of the Commit-
tee staff began work to draft legislative language to accomplish
this purpose.

At the full committee markup of H.R. 4658 on June 21, 1988, an
en bloc amendment was offered by Congressmen Studds and Young

(8]
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to amend several sections of the U.S, Code relating to seizure and
forfeiture. The provisions of the Studds-Young amendment are now
incorporated as sections 7 through 9 of the bill as ordered reported
by the Committee.

The stated purposes of the amendments were threefold.

First, the amendment was designed ‘“* * * to restrict the ability
of the Customs Service and the Coast Guard to seize and forfeit
vessels on which they find so-called ‘personal use’ quantities of
drugs where there is no evidence or suspicion of wrongdoing on the
part of the owner or operator.”

Second, the amendment provides procedures for prompt review
of a case, including a preliminary hearing before a federal magis-
trate within 72 hours of a request by the owner and judicial com-
mencement of the case within %0 days. )

Third, the amendment would authorize claims against the Cus-
toms Forfeiture Fund “* * * by owners or operators of vessels en-
gaged in commerce or trade or scientific research for loss2s result-
ing from seizure or forfeiure where the owner or operator was not
consenting to or knowledgeable of the violation.”

(The above quotes on the purpose of the amendment are from the
transcri)pt of the markup provided by the Official Committee Re-
porters.

Although several members of the Committee staff, including my
own Coast Guard Subcommittee staff, had been involved in discus-
sions of a proposed amendment, the final version of the amend-
ment that was offered was not available until the morning of the
hearing. Regrettably, the amendment was adopted by the Commit-
tee before it had been reviewed by anyone with expertise in the
fields of customs law and civil forfeiture.

Following the markup, I requested an analysis of the amendment
by the Coast Guard, the Customs Service, and the American Law
Division of the Library of Congress. Those analyses indicated that
the amendment had ramifications far beyond the stated purposes
and far beyond what I believe to have been the intent of many
members of the Committee when the amendment was approved.

The Committee staff has since made a number of “technical cor-
rections” to address some of the problems outlined in the analyses
I had received. However, the amendment still will make changes in
law that I believe to be detrimental to our nation’s effort to combat
illegal drug use.

For instance, it will require a boarding officer to make a determi-
nation about the possible innocence of the owner before a seizure
can be effected. This is an unreasonable burden requiring the
boarding officer to make on-scene judgments that frequently can
only be established after full investigation by a Customs agent.

According to both the Customs Service and the American Law
Division of the Library of Congress, Section 7 of the bill as reported
will reverse two hundred years of forfeiture law by placing the
burden of proof on the government to establish that the owner was
a consenting party to the violation. In the case of Calero-Toledo v.
Pearson Yacht Leasing Co., 416 U.S. 663, 683 (1973), the Supreme
Court upheld the principle that the burden of proof lies with the
owner to establish that he had no knowledge of the illegal activity
and that he had taken reasonable precautions to prevent the use of
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his property in an illegal activity. I cannot support an amendment
that will so drastically change established law as old as the United
States itself,

The forfeiture procedures required by Section 8 will effectively
repeal long-standing civil forfeiture provisions and will transfer
cases to judicial rather than administrative proceedings. This will
severely tax the judicial system and create unnecessary delays and
backlogs to a degree that could have the opposite effect of that in-
tended by the authors. In fact, the new procedures are considerably
more cumbersome than those they replace, and law enforcement
officials may determine it is easier to work under other authorities,
such as criminal forfeiture,

Section 9 would authorize claims to be paid from the Customs
Forfeiture Fund to the owner or person in charge of a vessel for
monetary losses, including lost income and attorney fees, as a
result of a seizure or forfeiture “unless it appears that the owner
or person in charge was a consenting party or privy to the viola-
tion.” Because this amendment would also shift the burden of proof
to the government instead of the owner, it would invite claims that
are speculative and even frivolous in cases where the evidence sup-
ported forfeiture. There are other provisions in current law for re-
dress of grievances against the government, and I do not believe
this provision is necessary.

Ironically, the problems that the Committee hoped to resolve
through this amendment may actually be exacerbated. In any
event, we have not assisted the commercial fisherman or other
vessel used in a business to avoid physical seizure and protect their
source of income until the question of owner innocence can be re-
solved either administratively by the Customs Service or through
Jjudicial proceedings.

The problems of the Zero Tolerance policy and use of construc-
tive seizure can be addressed with legislation that will provide pro-
tection for innocent owners of commercial vessels but will be less
onerous to the men and women who are charged with enforcing
our laws against illegal narcotics. We can protect innocent owners
without tying the hands of our law enforcement officials.

Because many of the provisions of H.R. 4658 are expected to be
incorporated into the omnibus drug bill that is being prepared by
the Democratic leadership of the House, and because that bill will
be on a “fast track” to ensure its early consideration by the House,
I am concerned that there will not be a proper review of the vari-
(épst_components of the bill as reported by each committee of juris-

iction.

I do not believe that the Congress should so casually—and with-
out due deliberation of the full ramifications of its action—possibly
enact legislation that will essentially reverse centuries of law gov-
erning civil forfeiture and will severely hamper law enforcement
personnel in the performance of their duties.

Therefore, based on the analyses of the amendment by others
who are knowledgable about its effect on current law, I am com-
pelled to file these dissenting views on the provisions in sections 7
through 9 of the bill as reported by the Committee. I believe those
sections of H.R. 4658, as reported by the Committee, should be
stricken from any omnibus drug bill considered by the Congress.
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As an addendum to these dissenting views, I am submitting com-
ments received from the Customs Service addressing the impact of
the revised amendment after the technical corrections were made,

Eanrt Hurro,
Chairman, Subcommittee on Coast Guard and Navigation.

DEPARTMENT OF THE TREASURY,
U.8. CusroMs SERVICE,
Washington, DC, July 6, 1988.
EN-88-0788,
The Honorable Earr Hurro,
House of Representatives, Washington, DC.

Dear Mr. Hurro: On Monday, June 27, 1988, U.S. Customs Serv-
ice representatives attended a meeting convened by staff members
of the Committee on Merchant Marine and Fisheries and the Sub-
committee on Coast Guard and Navigation. Despite our efforts to
voice the Agency’s objections to the amendment to H.R. 4658 of-
fered by Congressmen Studds and Young, no meaningful opportuni-
ty was afforded Customs representatives at that time. The meet-
ing's participants instead focused on technical changes in an at-
tempt to salvage the broad-sweeping and hastily drafted amend-
ment. Accordingly, a revised version of the proposed amendment
was drafted and recently transmitted to the Customs Service for
our comments. The Customs Service position remains unchanged as
the revised amendment would result in serious and adverse conse-
quences to the Agency’s enforcement mission to combat illegal
drug transportation, possession and trafficking.

As explained to us at the June 27, 1988 meeting, the amendment
seeks to satisfy the following objectives: (1) to curtail seizure and
forfeiture of conveyances involved in drug possession cases; (2) to
limit the amendment’s provisions to nontraffi.king drug circum-
stances; (3) to provide for expedited hearing procedures; (4) to au-
thorize claims for reimbursement; (5) to change the burden of proof
in seizure and forfeiture actions where an alleged innocent owner
is involved; and (6) to leave unaltered search and boarding author-
ity. For reasons more fully discussed below, these objectives have
not been met fully in the revised amendment nor have the drafters
given consideration to the adverse consequences the amendment
will have on drug interdiction efforts. Additionally, the revised
amendment represents a response excessively disproportionate to
the Committee's perceived concerns about fishing vessel seizures
and forfeitures.

The Customs Service wishes to reiterate that the more appropri-
ate forum to address the Committee’s concerns is the administra-
tive arena. If the Committee were to examine Customs Service
laws, regulations, policies, and initiatives, Committee members
would be satisfied that the Customs Service has consistently em-
ployed any and all means to ensure that the Zero Tolerance pro-
gram is administered in a fair and judicious manner. For example,
the Customs Service enters into constructive seizure agreements in
appropriate circumstances. In lieu of actual physical custody of the
conveyance, Customs will allow the owner to retain control and use
of the conveyance while the owner pursues his administrative op-
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tions with the Agency. While the constructive seizure agreement
may contain such restrictions as no removal of the conveyance
beyond the jurisdiction of the United States without the consent of
Customs, for example, the owner’s full use of his conveyance is not
hampered in any way.

While Federal law relating to seizure and forfeiture of convey-
ances used to transport drugs appears unduly harsh, Customs regu-
lations and administrative procedures temper these laws and pro-
vide abundant due process protection to the innocent owner, Under
Customs law, if the value of the seized conveyance does not exceed
$100,000 or regardless of value if the seized conveyance was used to
transport drugs, the seized conveyance is subject to Customs sum-
mary forfeiture proceedings pursuant to 19 U.S.C. 1607 et seq.
(Note that in cases not subject to summary forfeiture proceedings,
Customs law requires referral of the matter to the U.S. Attorney
for institution of judicial condemnation proceedings unless the
owner or interested party elects to proceed administratively which
is the case in the clear majority of cases.)

Procedurally, owners and any other interested party such as lien-
holders receive notice of Customs seizure, and intent to summarily
forfeit the conveyance. Owners and interested parties may file a
claim and cost bond within 20 days from the date a notice is first
published or posted. The filing of a claim and cost bond (in the sum
of $5000 or 10 percent of the conveyance’s value, which ever is
lower) suspends the summary forfeiture proceedings and causes the
matter to be referred to the U.S. Attorney for initiation of judicial
forfeiture proceedings.

Owners and any interested party may administratively petition
for remission and/or mitigation of the forfeiture pursuant to 19
CFR 171.11 et seq. depending on the circumstances surtounding the
violation. In an allegedly innocent owner situation, the owner may
petition and obtain relief if he satisfies the elements enumerated in
19 CFR 171.18, Customs regulations incorporating the innocent
owner defense to forfeiture.

Owners and interested parties are also advised that immediate
release of the seized conveyance may be obtained by substituting
the appraised domestic value of the conveyance. 19 CFR 162.44.
While the preceding discussion constitutes an abbreviated summa-
ry of an owner’s administrative rights, the avenues of redress are
detailed in the enclosed copy of Customs regulations, 19 CFR Parts
162 and 171.

Finally, before presenting a detailed analysis of the amendment
as revised, the Customs Service wishes to advise the Committee of
our cooperative efforts with the North Carolina Fisheries Associa-
tion. As a result of several discussions with the North Carolina
Fisheries Association through which the parties sought to identify
practical measures the Association’s members could implement to
prevent proscribed use of their vessels and to avoid possible entan-
glements with Customs, a draft Fisheries Association Initiative
Agreement has been negotiated. Subject to final approval and sig-
nature by the Association and the Agency, we intend to promote
this model agreement among fisheries associations and entities na-
tionwide. Not only with owners’ or members’ participation assist
the Customs Service in preventing illegal drug use on and trans-
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portation by their vessels, but such measures will significantly
reduce the number of fishing vessel seizures by Customs. A prelimi-
nary draft of this Agreement is enclosed for your information and
as evidence of Customs ability to address the fishery industry’s con-
cerns in a constructive, prompt, and administrative manner.

The following is a section-by-section discussion of the Customs
Service’s objections and comments 10 the revised amendment.
While several points have been made in previous correspondence
and at the June 27, 1988 meeting, we believe they bear repeating.

SECTION 7. SEIZURES AND FORFEITURES OF CONVEYANCES

This section proposes to amend three general forfeiture statutes,
21 U.S.C. 881(a)(4), 19 U.S.C. 1594(b), and 49 U.S.C. App. 782. Specif-
ically, the revised amendment places the burden of proof on the
government to establish that the owner was a consenting party to
the violation (e.g., possession of a controlled substance).

Shifting the burden of proof to the government would reverse
two hundred years of forfeiture law. See Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663, 683 (1973). Since the Act of July
31, 1789, 1 Stat. 39, conveyances used in violation of the Customs
laws have been subject to seizure and forfeiture in in rem proceed-
ings. Moreover, “the innocence of the owner of property subject to
forfeiture has almost uniformly been rejected as a defense.” Id.,
citing The Palmyra, 12 Wheat. 1 (1827). The rationale underlying
this principle is that the conveyance is the offender and the
owner’s innocence is irrelevant.

Forfeiture of conveyances that have been used—and
may be used again—in violation of the narcotics laws fos-
ters the purposes served by the underlying criminal stat-
utes, both by preventing further illicit use of the convey-
ance and by imposing an economic penalty, thereby ren-
dering illegal behavior unprofitable.

Id., at 686-687 (citations omitted). Additionally, forfeiture laws as
applied to innocet parties serve an important public policy by “in-
ducing them to exercise greater care in transferring possession of
their property.” Id., at 688.

With these principles in mind, the Supreme Court in dicta did
recognize, however, an innocent owner defense to forfeiture;

* * ¥ I}t would be difficult to reject the constitutional
claim of an owner whose property had been taken from
him without his privity or consent * * * Similarly, the
same might be said of an owner who proved not only that
he was uninvolved in and unaware of the wrongful activi-
ty, but also that he had done all that reasonably could
be expected to prevent the proscribed use of his
property * * *

Id., at 689 (Emphasis added). It should be noted that the Supreme
Court’s analysis of forfeiture law and principles arose out of a case
upholding the forfeiture of a leased vessel upon which only one
marihuana cigarette was found. Id, at 693. Thus, the Supreme
Court recognized not only that forfeiture is applicable in drug pos-
session cases, but that any possible defense by an innocent owner
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to the forfeiture places the burden of proof on the owner to estab-
lish that the conveyance was taken without his consent or that he
had no knowledge of the illegal activity and had done all that could
resonably be expected to prevent the proscribed use of his property.

The revised amendment would de facto reverse the Calero-Toledo
decision and the deep-seated jurisprudence referenced therein.
More importantly, by shifting the burden of proof to the govern-
ment in these forfeiture cases, the Customs Service would be se-
verely hampered in its law enforcement mission. Not only are al-
leged innocent owners in a better position to prove that they meet
the Calero-Toledo defense, but owners in general are in a better po-
sition to control the use of their conveyances and monitor the ac-
tions of those in possession of their conveyances. Shifting the
burden of proof to the government will only foster laissez-faire atti-
tudes and incidents of willful blindness by owners. Owners would
no longer be encouraged to exercise greater vigilance and responsi-
bility with regard to the illegal use of their conveyances.

This section also proposes inconsistent treatment of alleged inno-
cent owners under 21 U.S.C. 88la)4). Pursuant to 21 US.C.
881(a)4)B), the owner has the burden of proving as a defense to
forfeiture that the conveyance was unlawfully in the possession of
another, whereas the proposed amendment seeks to add a new sub-
section placing the burden on the government to establish that the
owner was a consenting party. If the government were unable to
establish the owner’s culpability, the forfeiture action would be de-
feated. This would be the result in many cases where the owner
merely kept silent or failed to take any steps at all to prevent the
illegal use of his conveyance,

The Customs Service's primary objection to this section is the
proposed amendment to 19 U.S.C. 1584(b) which would prohibit the
sefzure of any conveyance transporting drugs unless the owner or
other person in charge participated in or had knowledge of or was
grossly negligent in preventing or discovering the violation. Cur-
rently, if the Customs Service has probable cause to believe a viola-
tion of law has occurred, the agency may seize the conveyance used
in the illegal act. It is essential to the mission of the Customs Serv-
ice that this seizure authority be preserved for several reasons.

First, if Customs were unable to seize, constructively or other-
wise, the conveyance could be easily removed from the jurisdiction
of the United States and, consequently, be placed beyond the reach
of the Agency and the judicial system. Thus, any possible enforce-
ment action would be prematurely frustrated by this amendment.

Secondly, and more importantly, it is only after seizure that Cus-
toms can conduct a thorough and necessary investigation to deter-
mine whether an owner (and even ownership must be determined
after seizure) is innocent, i.e.,, did not participate in or have knowl-
edge of or was not grossly negligent in preventing or discovering
the violation. The seizing officer is not in a position to know who
the owner is and whether he is innocent prior to seizure. A Cus-
toms agent subsequently investigates the case to determine wheth-
er the owner, master, or person in charge is culpable or negligent.
For example, a mothership having off-loaded 10,000 pounds of co-
caine would not be subject to seizure under the provisions of this
amendment if the seizing officer only found sweepings or a small
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amount on deck and he were unable to establish at the time of the
discovery of the violation that the owner, master or person in
charge was grossly negligent or participated in the violation. Alter-
natively, if the mothership were owned by a complex corporate
structure designed to conceal drug trafficking operations and the
crew were involved in a conspiracy to smuggle the drugs into the
United States, such information could only be uncovered by a
thorough investigation after seizure. Thus, this amendment would
allow major drug traffickers to escape civil and criminal sanctions
as well as completely frustrate Customs investigative and enforce-
ment efforts, especially in cases which at first glance appear to
involve simple possession violations.

Third, as noted earlier, the innocent owner is currently afforded
protection and due process under the Customs laws, regulations
and administrative procedures. For example, Customs regulations,
19 CFR 171.18, allow an innocent owner to file a petition for relief
and obtain mitigation by establishing his lack of knowledge and
identifying reasonable steps taken to prevent the proscribed use of
his conveyance. Alternatively, an alleged innocent owner may file
a claim and cost bond which suspends the administrative forfeiture
proceedings and causes the matter to be referred to the U.S. Attor-
ney for institution of judicial forfeiture proceedings, giving the
owner the opportunity to be heard in a judicial forum.

SECTION 8. FORFEITURE PROCEDURES

This section contemplates amending 21 U.S.C. 881 to add provi-
sions relating to notice and preliminary hearing requirements, cost
bonds, and final judicial hearings. While the Committee apparently
believes that these forfeiture procedures would guarantee an expe-
dited review process, past Customs experience indicates that the
opposite would be true.

By eliminating the opportunity to proceed administratively
under Customs procedures, each case would be processed in an al-
ready overburdened judicial system. The requirement that a com-
plaint be filed in court within 90 days of the preliminary hearing
guarantees at a minimum a three year court case in the Southern
District of Florida, for example. If the case is handled administra-
tively, the average time in which a case is resolved is less than 1
year.

The revised amendment also requires the seizing officer ‘prior to
seizure” to make a preliminary determination as to whether cir-
cumstances justifying forfeiture are present. Customs seizing offi-
cers are not in a position ‘“prior to seizure” to have all the neces-
sary and relevant facts to render a decision as to whether forfeit-
ure is warranted. Only after seizure and investigation can the
owner and interested parties be identified. Only after an appropri-
ate investigation and the submission and review of a petition for
relief can it be determined whether the parties are innocent or cul-
pable. The 72 hour preliminary hearing requirement would un-
doubtedly frustrate Customs ability to conduct the necessary inves-
tigation.

Clearly, these proposed procedures are unnecessary and unwar-
ranted in light of the Customs administrative procedures discussed
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earlier. As previously noted, Customs regulations already provide
that owners and interested parties receive seizure notices inform-
ing them of their rights such as petitioning for relief, filing a claim
and cost bond to force the matter into court, or substituting the
value of the conveyance to secure its immediate release (assuming
an owner is not already in possession of the conveyance via a con-
structive seizure agreement). Adequate protection for innocent
owners is provided for in Customs regulations and procedures and
in a more efficient and timely manner than contemplated by this
section to the revised amendment.

SECTION 9. CLAIMS FOR REIMBURSEMENT

This revised section proposes amending 19 U.S.C. 1617 to allow
for claims for reimbursement from owners or persons in charge of
a seized conveyance unless the government can show that the
claimants consented or were privy to the violation. Again, our ob-
jection to this provision is that it would open a floodgate of specula-
tive claims. Customs would need to divert resources from enforce-
ment to verify such claims, Obviously, the government would be
better served if Customs resources were devoted to its law enforce-
ment mission.

This proposed section, which again places the burden of proof on
the government to demonstrate the culpability of the owner or
person in charge, could result in cases and claims verging on the
absurd. For example, if all crew members were found to be in
possession of illegal drugs, the Customs Service would arrest the vio-
lators and seize athe vessel. Under this section, the Customs Serv-
ice would be liable to a claim for reimbursement unless it could
prove that the owner or person in charge was a consenting party or
privy to the violation. On the other hand, this section could in this
situation encourage Customs to arrest the violators and leave the
vessel in open waters unmanned (except for possibly the master). It
is evident that this section would adversely impact the law enforce-
ment procedures of the customs Service,

Finally, with regard to the Section 7 constructive seizure provi-
sion offered as a substitute to the revised Studds/Young amend-
ment, the customs Service has no objection to that section. Our
comments and objections, however, to the proposed Sections 8 and 9
are identical to those discussed above relating to Section 7 and 9 of
the revised Studds/Young amendment.

If you have any additional questions, please do not hesitate to
contact me. Of course, we would appreciate ar opportunity to dis-
cuss our concerns with you at a meeting at your convenience,

Sincerely,
CHARLES R. PARKINSON,
Associate Commissioner,
Congressional and Public Affairs.




SUPPLEMENTAL DISSENTING VIEWS OF HON. BOB
CLEMENT ON SECTIONS 7 THROUGH 9 OF H.R 4658

Like Chairman Earl Hutto, I too believe the Committee's adop-
tion of the amendment offered by Representatives Studds and
Young detracts from what is otherwise a strong bill in support of
the Coast Guard’s efforts to stop the importation of drugs into our
country.

While I do not subscribe entirely to the dissenting views of
Chairman Hutto, I do believe that the practical effect of the
Studds-Young language will make the Coast Guard’'s enforcement
efforts more difficult, not less.

Underlying the Studds-Young amendment is the view that sei-
zure of a vessel is inappropriate when “personal use” quantities of
drugs are discovered aboard the vessel. I disagree with the Studds-
Yount point of view and I do not believe there is a consensus shar-
ing it. If our nation is serious in solving the drug problem, we have
to realize that the problem is not composed solely of drug sales be-
tween dealers, but is in fact composed of the hundreds of thousands
of individual “personal use” sales which take place in many of our
nation’s homes, offices, bars and restaurants, as well as on our na-
tion’s streets.

To me the real issue is not seizure, whether real or constructive,
but the due process which follows, How quickly can the owner of
the vessel recover it? Must a bond be posted? How quickly can judi-
cial proceedings be initiated?

The Studds-Young amendment stands due process on its head. In
effect, the Studds-Young language will require a Coast Guard offi-
cer to make a determination about the guilt or innocence of an
owner before effecting a seizure of the vessel. Such a requirement
calls for a conclusion before an investigation. It also reverses
burden of proof principles that have worked in seizure and forfeit-
ure cases for more than 200 years and which have been upheld as
valid by the Supreme Court. As the Customs Service points out in
the memorandum to Chairman Hutto which accompanies his dis-
senting views, the rationale underlying the historic principle re-
versed by Studds-Young is that the conveyance is the offender and
the owner’s innocence is irrelevant to the initial seizure.

As the Supreme Court has said, “forfeiture of conveyance that
has been used—and may be used again—in violation of the narcotics
laws fosters the purposes served by the underlying criminal stat-
utes, both by preventing further illicit use of the conveyance, and
by imposing an economic penalty, thereby rendering illegal behav-
ior unprofitable.” Calero-Toledo v. Pearson Yacht Leasing Co., 416
U.S. 686-687 (1973).

Additionally, seizure and forfeiture laws serve an important
public policy by inducing vessel owners to exercise greater care
before exposing their property to those who use drugs. In fact, forc-
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ing owners to be responsible for those they allow on their vessels is
one of the steps our nation must take if we are to bring drug use
under control.

To be sure, the Court has recognized an innocent owner defense
to forfeiture, but has placed the burden of proof on the ¢wner to
establish that the conveyance was taken without his consent or
that he had no knowledge of the illegal activity and had done all
that could reasonably be expected to prevent the proscribed use of
his property. In my view, this is sufficient protection,

The ‘“‘constructive seizure” proposal offered during the Commit-
tee mark-up by Chairman Hutto was an appropriate compromise
between the Studds-Young position and current law. Chairman
Hutto’s dissenting view clearly states some of the reasons for sup-
porting constructive seizure and I will not repeat them here.

Regrettably, the Committee has recommended a change in law
which will hamper the Coast Guard’s ability to interdict drug users
and dealers. Consequently, I will join Chairman Hutto and many of
my other colleagues in working to strike the Studds-Young provi-
sions and either continuing current law or substituting a construc-
tive seizure provision which does not tie the hands of our law en-
forcement officers.

Bos CLEMENT.






