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ABSTRACT

To present a comprehensive and empirical investigation of pretrial
release in the United States, the author conducted internzive interviews
(1970~71) in 11 cities and developed data (statistics pertain to 1968) from
a mailed, 72~city questioﬁnaire. Analyzed are organizational and procedural
features not only of traditional, bail-oriented pretrial release systems but
also of reformvprograms designed to free more defendants on their'own recog-
nizance. Release, detention, forfeiture, and rearrest rates are computed
for traditionél and reform programs. ZXey factors influencing those rates,
as well as the relative effectiveness of pretrial release in various cities,
are explored. Individuals involved in the pretrial release process are
described, their roles explained, and their attitudes discussed. A major
conclusion of the report, whose full-length version is over 500 pages, is that
reform projects can outperform the traditional system of bail and bondsmen by
achieving lower forfeitﬁre'and rearrest rates despite releasing more defendants.
Community ties of defendants and pretrial supervision of the accused are of
prime importance in attaining low forfeiture and rearrest rates, in contrast to
such traditional considerations as the defendant's past criminal record and the

seriousness of the crime with which he is charged.
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CHAPTER I
INTRODUCTION

This report refleéts the results of a comprehensive gnd empirical inves-
tigation of pretrial release in the United States. The primary objectives were
to determine the attitudes of a nationwide cross section of knowlgdgeable offi~
cials toward the administration of bail in their respective communities; to
obtain the operational details of bail  systems in a wide range of cities,
including the reasons for variations in effectiveness of these systems; to
examine the performénce of bail reform projects as an alternative to tradi-
tional money bail procedures.

Parts I and II of this report are based on extensive ihtervieWs (140),
courtroom observations, and docket examinations in 11 large cities during 1970'
and 1971. Focusing on how the traditional bail system operates in those cities,
Part I describes the facilities, procedures, and personnel involved.' Part II
evaluates bail reform projects in 8 of the 11 cities and identifies key oper-
ational charactefistics contributing to pr;ject effectiveness.

Finally, Part III is based on the responses (statistical data pertain.to
1968) to a 72-city questionnaire mailed to 280 individuals--judges, bail pro-
jedt directors (or public defenders xregarding the 39 cities that did not have
a bail project), prosecutors, and defense attorneys. The questionnaire served
to both augment and reinforce the informatibn developed by the ll-city survey
cited in Parts I and II.

These pages will help sweep away the numerous myths and distortions
contained in many descriptions of the bail system, will present the merits of
various alternati?es to this system, and will enablé officials to compare their
respective pretrial release procedures with those of other jurisdictions. Hope-

fully, this information will help stimulate and facilitate needed improvements.
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THE TRADITIONAL SYSTEM




CHAPTER II
BASICS OF THE TRADITIONAIL SYSTEM

The purpose of bail may be examined from two perspectives: statutory
provisions and operational realities. Although the latter should closely con-
form to.the former, t?is is not generally the case. One reason is that most
statutes offer extremely vague guidelines in this area and thus permit the
judiciary tio exercise considerable discretion. Second, cases attacking the
misuse of judicial power in setting bail are practically nonexistent and thus
current practices (and abuses) are rarely challenged. Finally, the individ-
uals suffering the most from the operation of the traditional bail system are
from the lowest economic and social class and are least able to organize polit-
ical pressure to reform the system.
A. Purposes of Bail-~lLaw vs. Practice

With the exception of Washington, D.C., all municipalities included in
the intensive ll-city survey* of pretrial release procedures were governed by
very similar statutes pertaining to the purpose of bail. Typically, the
statutes state that the objective of bail is twofold: to prevent punishment
of the accused before conviction and to secure his attendance at trial. 2s
far as recommending criteria for judges to use in attempting to predict the
amount of bail sufficient to assure a defendant's timely appearance for trial,
the states vary from providing no guidelines at all to having enacted highly
detailed statutes. (However, where guidelines do exist, they are not neces-
sarily the same ones employed in the courtroom.) Statutory guidelines tend to

emphasize the community ties of the defendant (family ties, employment record,

*Atlanta, Baltimere, Chicago, Detroit, Indianapolis, Los Angeles, Oak-

land, Philadelphia, San Francisco, St. Louis, and Washington, D.C.

residential stability, and financial conditionj and the seriousness of the
offense charged.

Wasﬁington, D.C., is atypical because its iégislation advises the
courts that in determining the pretrial release of a defendant, they should be
assured that he will neither fail to appear on his trial date nor endanger
"the safety of any other person or the community." Although many judges,
nationwide, have included among their bail-setting criteria an evaluation of
whether the defendant might commit crimes during pretrial release, Washington's
legislation, the District of Columbia Court Reform and Criminal Procedure Act
of 1970, is the first endowing this practice with any degree of legitimacy.
This legislation contains a provision authorizing preventive detention, a
procedure intended to protect society from defendants judged likely to commit
crimes during the pretrial period or threaten and harass witnesses and jurors.

Enlarging upon the language contained in statutes, most judges consider
bail as fulfilling one or more of a variety of objectives in addition to the
one of guaranteeing a defendant's future appearance in court. First, some
judges view bail as a punitive measure and set bail at a high level in the
belief that the defendant has committed the crime and deserves detention or at
least temporary economic hardship. gecond, others view bail as a means to
implement preventive detention. Bail is set at an amount which is beyond the
economic means of defendants in order to protect society from those who would,
in the judge's view, commit crimes while free durimg the pretrial period.

Bail is often imposed for rehabilitative purposes, particularly in
connection with youthful first offenders. By giving these inexperienced
defendants a taste of the harshness of detention, some judges feel that the
youths may be scared into keeping within the law upon release. Finally, with

regard to misdemeanor cases, bail is also employed to force a speedier trial




— T S Sy A S ) N — i

and unclog the overladen calendar. Soon after arrest, the defendant appears
before the magistrate and is given an opportunity to have the case disposed of
at that time or to request a continuance in order to obtain counsel. Seeking
to discourage a request for delay, the judge warns that, in the event of &
continuance, he will.set bail, which the defendant may not be able %0 make.

In the large majority of such instances, the defendant understood the implica-

tions, waived his right to an attorney, and agreed to permit the immediate

disposition of his case.
B. Bail Procedures in Eleven Cities

The following thumbnail sketches of local bail procedures are based on
information developed by the ll-city intensive survey conducted in 1970-71.

The sequence below reflects tlhe population ranking of each city, beginning with

the least populated of the 11 municipalities,

1. Indianapolis. After arrest, all defendants are brought to the
city's lockup. They may learn the amount cf their bail from the lockup's
turnkey, who has a bail schedule for all crimes. Defendants are permitted one
phone call, usually made to a bondsman or relative and heard over a loudspeaker
throughout the jail. ©On the day following apprehension, those arrested for
felonies receive a preliminary hearing and persons charged with misdemeanors
may request to have their cases adjudicated then and there or ask for a contin-
uance.

In contrast to misdemeanant cases, judges do not pcssess significant
discretion in setting bail for felonies, the amount being fixed by a fee
schgdule. Despite adequate state legislation, bondsmen are very poorly super-
vised and often avoid payments in connection with client forfeitures.

2. Atlanta. In relation to the other ten cities studied, Atlanta's

judiciary and police officials ean exercise considerable discretion in the

bail-setting process. The role of police is especially significant. For
example,; in felony cases the amount of bond is frequently determined by what
the police officer recommends to the presiding juége at the preliminary hear-
ings.

The district attorney is responsible for supervising bondsmen and for
eollecting forfeitures, on which there is a 25 percent discount whenever bonds-
men can demonstrate they have honestly tried to locate their ciients. After
indictment of defendants, the district attorney may recommend lower or higher
bail, a recommendation the judge almost always follows.

3. Oakland. The bail system operates fairly smoothly with nd real
problems or distinguishing features,; except for the administrative and deten-
tion burden represented by the large number of transients in the area. They
are regarded as poor .risks both by judges and by bondsmen, which puts a great
strain on already overcrowded detention facilities, located 40 miles from the
courthouse.

4. San Francisco. Similar to Oakland, the city's bail system was

characterized by most informants as being generally fair and effective. The
ability of the system to release defendants quickly was one of its strongest
assets.  San Francisco's administration of bail and its reform project were

the most effective and equitable in relation to those of other cities inves-
tigated.

Similarly, the city's regulation of bondsmen was far superior to that
of any other city visited. The State Insurance Commissioner works closely
with several juéicial officers to supervise bondsmen. The records of each
bonding company are carefully scrutinized and the abundance of forms reguired
for each transaction allows city and state officials to hold a tight rein,

5. 8t. Louis. The administration of bail in this city appears to be

S




an unusually visible and political phenomenon. This has created a very
cantious judiciary, unwilling to risk their prestige for any defendant's pre-
trial freedom.

The political aspect of the city's bail system stems from the influence
that bondsmen exert on lawmakers. The strength of bonding companies is also
indicated by the smail percentage of bond forfeitures which result in a payment
to thé court {in 1970, of 318 felony cases forfeited, the court required bonds-

men to pay the complete bond in only 14).

6. Washington, D.C. The most distinctive aspect of the District's
bail operation was the extensive use of nonfinancial conditions (pertaining to
travel, curfews, employment, etc.) placed upon the defendant during his pre-
trial release. dJudges imposed such conditions in 48 percent of the cases in
1969, But, due to severe staff limitations, violations of pretrial conditions
were either not detected or, if they were, they were not usually enforced.
This is just one manifestation of the administrative chaos hampering the Dis-
trict's bail system.

7. Baltimore. Municipal Court judges rely heavily upon a fixed bail
schedule for both felonies and misdemeanors.  The city's Supreme Bench fre-
quently reduces bail amounts but not until defendants have spent three to six
weeks in jail.

8. Detroit. Visiting judges from jurisdictions outside the city are
involved in the administration of bail in Detroit and have been accused of
insensitivity by the black community.

In the bail-setting proceedings, a detective sergeant, who served as
ariaignment officer, was the most influential court officer in determining

the size of the defendant's bond.

9. Philadelphia. The district atterney's cffice controls the adminis-

tration of bail. For defendants charged with any of a number of serious
crimes, the judge cannot permit bail without the consent of the district attox-
ney, whose recommendation regarding bail amount is the minimum the court may
set.

10. Los Angeles. Although the district attorney's cffice takes an
active part in the administration of bail, judges are free to exercise their
discretion.

11. Chicago. The bail bonding industry has been eliminated throughout
T1linois. Defendants pay 10 percent of the bail amount directly to the court
and will recover 90 percent of this payment if they appear for their court
date. In 1969, over 100,000 defendants obtained their release in this manner.

On paper this procedure seems nearly perfect, but, as one studies the system's

daily operation, many discrepancies and inadequacies become all too evident.

o
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CHAPTER IIX
THE ADMINISTRATION OF BAIL: THE PROCEDURES

Before describing bail procedures, which will be discussed ir the
sequence that the accused would experience them, a brief overview of the tra-
ditional methods by which defendants may obtain pretrial release is in order.

‘The most frequently used procedure for obtaining one's pretrial release
is through cash bail. Having learned of the bail figure, a defendant may
raise the full amount of the bond through personal savings or those of his
friends and family. If he shows up for all required court appearances, the
entire amount is usually refunded to him.

However, the defendant may require the assistance of a bail bondsman,
who has complete discretion in selecting clients. The bondsman's usual fee
is 10 percent of bond amount, a payment not recoverable by the defendant. The
bondsman will place the £ull amount of the bond with the court and the defen-—
dant gains pretrial freedom.

Results of the questionnaire mailed to 72 cities indicate that 65 per-
cent of all defendants'arrested for misdemeanors and felonies were able to
‘obtain their release on cash bonds, also referred to as surety bonds. Of this
total, 44 percent utilized a bondsman and 21 percent raised the required
émounté themselves. There is great variation among cities regarding the
amount of bond associated with any given crime.

A second method by which pretrial release may be obtained is the 10

percent plan, whereby the defendan£ pays 10 percent of the bond directly to
the court and recovers 90 percent of this deposit if he appears in court as
scheduled. During 1969; 36 percent of those gaining pretriél release in
Chicago used the 10 percent plan, whereas only 4.5 percent did so in Washing~

ton, D.C.

10

In 75 percent of the cities studied, the court permitted defendants

released on property bonds, whereby the defendant or others offer property as

bail in lieu of cash. Only two of the cities studied (Atlanta and St. Louis)
use this method with any regularity. ZInterviews in both cities, however,
revealed two basic problems.

First, in St. Louis, the author was told that forfeiture on property
bonds created a moral dilemma for the criminal couft clerk's office. The

difficulty is caused by naive but good-hearted citizens who are willing to

sign a property bond so that the defendant can secure his pretrial release.

t

Usually being respectable citizens unfamiliar with the operation of the crim-
inal courts, they have not investigated the implications if the defendant fo.
feits the bond, which would permit the city to claim their property at any
time. The net result is that these claims are not pressed by the clerk's
office.

Most prevaient in Atlanta, the second problein asséciated with property
bonds was that businessmen who owned real estate throughout the city would use
the same piece of property for several bonds. Charging defendants half of
what théy would have to pay bondsmen, the businessmen were shrewd enough to
realize that because of the enforcement dilemma indicated above, they ran
little risk of losing their property even if the defendant did forfeit and
skip town.

In most cities where the judge is allowed a good deal of discretion in
setting bonds, he may replace or éupplement the surety bohd by imposing such

conditions of release as requiring the defendant to return to work or school,

to avoid certain individuals or areas of the city, or to subject himself to
tests for drug addiction.

Personal bond is another method of release, which may be referred to as

11




pargonal. surety, nomlnal hond, oy releasge on own recognigance, It le used
wvhen a judge datermines that the defendant 1s suffielently motivated Lo aliow
wpr for his sehoduled court appearance and ean be releaged on his own slgnabure
witheut: batl.

Av IProm Asvedt tuo F;ygt dudiedal Appeardnes

Che admdndstration ef hail and pretrlal redease commenced when the
detendant 1e arveated. In nearly all cltles studled, a loecal eourt has ruled
that, onve booksd, a defendant nugt appear belove a maglatrate within 24 hours
ur "without wnnacvessary delay."  However, In 4 very pmall pereentage of caded,
palive clreumvent this ruling by delayioyg bovking in ordes to gain tine to
vonduct a thorowh fntervogation.  Thie permive detantion ol a suspaet Lfor up
1o a4 day without allowing hdm an opportunity to ebtadn pretyrdal releags; for
Baddl vannot be get wntdd the Jdefendant has besn told the spasifie cximas of
whieh he {9 avvuged,

More typleally, won arvest the delendant g taken to the naaraalb
atation houge and within 24 boues moved Lo peliee headouarters fer debtatitlon
in the vity jails  station house peysonnel oceupy a key position in the admin=-
tateatlon of bally fov they uswally have the rasponsibildty ef dnforming the
defendant what. his ball will be (as detormined from a fixed ball guhedula) and
how to communieate with fandly, friends, or chosoen bendsman in ewdor te raiso
the reguived bond,  In cages dnvelving serxlous erimes, the bail decdsdon ig
wanally made by a judge.

L eharged with a nisdomeanor, mest deffendants are able to obtain thedr
release from the gtation house ox other inltial detention Faellity within
throe hours in all 1l eitles studied. When accused of a felony, a defendant

has a wuch more difficult tiwme in securing his reloase, for only three of the

aloven cities permit police to release defendants at the station house fol-

est significance when reaching decisions on bail amounts is the seriousness of

T
lowing arvest. Commonly, such deflandants are transfarrad to a central deten~ i
tlon faedlity to awalt an appeaaranca befiore a Judge. The madn fastor influ- 'f

i

engdng the duratdon of this walting perded ls the btime of day at which tha

arvest le made. Iff the arrest occours alter courts ologs;, usually at 4 p.ai.,

the agoused wlll be confined untll he san see & Judge the following morning.

About 75 pereent of aprasty ooour after 4 p.m. If aﬁraatad on & Frlday nlght,
those acousad of falonles may have o wadt until Monday morning for a bail
haaxing .

Daflendants ralaasad on personal or surety bond by & nonjudieial offiicer, :
suah ap a pollee desk sergeant, have obtalned fraedom only until thelr first |
pourt appearanca, which usdally oecurs the following day. Bt that time, unlesd
the case Lo ddgposed of then and there, the Judge reviews the baill amount and
way ravise it upward or downward. Sinllaxly, badl set by a lowar court for
ﬁh@ﬁé aceuped of felonles may be roviewed and revised by the higher court which
gonfluats thae actual tedal.

| Although the most dmporitant factor afifecting the treatment of the
ageused during tﬁé initiml stages of ball administration ils the sericusness of
thu charge against him, there ip Llittle or no ralationship; ag dipcugsed later,
botwaen the soriousnoess of the crime and the 1likelihood that the defendant will
pragent ﬁimaalf for hles next scheduled court appearance.
B. Tha Judieia; Bail~Setting Declaion

The axitexdon to which nearly all felony court judges aseign the great-

the offense, despite evidence indicating that this intentilon ig unrelated to
the primary purpose of bail~-to guarantee that the defendant will appear for
trxial. The author believes that this criterion is used most frequently

because it is so clear-cut and easy to apply. Thus the process of setting




bail becomes a very rapid and smoothly operating procedure, a desirable objec-
tive in view of the tremendous workloads facing many courts.

However, this criterion does not result in a uniform bail-setting policy
because each judge has his own conception of the seriousness of various

offenses.

' Used in close conjunction with the judge's conception of the seriousness
of the offense, a second yardstick employed in the bail-setting decision is the
strength of the case against the defendant. This information is often relayed
to the bench by prosecutors and police officers.

A third factor considered very relevant by the judiciary is the defen-
dant's prior criminal record.

The three criteria above are felt to be the most crucial factors in
setting bail by nearly all judges intexrviewed. They are the only factors that
judges examine with any degree of reqularity.

Other criteria relate to the defendant's background, such as his commu-
nity ties, financial status, and character references. One of the most ironic
aspects of the bail-getting procedure is that the factor explored least fre-
quently 5y the judge has the greatest impact on the defendant's ability to
secure pretrial release--~his financial status and the amount of bail he can
afford to pay.

There are three explanations for this lack of judicial interest in the
defendant's background. First, many judges are too harried and overworked to
have an opportunity to question the defendant about his background. = Second,
some judges consider such inquiries as so much wasted time since defendants
cannot. be trusted to supply truthful answers. Finally, judges believe the
first three criteria to be the most valid predictors of defendant behavior.

Judges do not reach bail-setting decisions in a vacuum. The five most

14

significant outside influences are the police, court officials, prosecutor's
office, defense attorney, and newspapers.

The most important outside influence is that of the police, who can
influence a judge's bail decision through (1) selection of the charge with
which to accuse the defendant, (2) specific recommendations made at the bail
hearing, (3) the provision of "rap sheets" to the judge, and (4) an indication
of the strength of the case against the accused.

Prosecutors may alter the charge, notify the judge about the strength
of the case, and make recommendations at the bail hearing.

Also influential are the various court officials who play such‘an
essential role in running the daily operation of criminal courts. Judges tend
to rely on these people and will use them as a source of information onh several
matters related to bail administration.

If the defendant's counsel is present at the bail hearing, he tries to
supply facts in attempt to secure his client's release on the best conditions
possible.

Finally, pressures exerted on the judiciary by the press and general
public influence the bail-setting de?isidn. Fearful of adverse publicity
resulting from reledasing a defendant who might commit a crime while awaiting
trial, one judge indicated that he ;nd his associates were constantly looking
over their shoulders at the press and general public’ when deliberating the
amount of the defendant's bond.

If the defendant secures his pretrial release, the court has the respon~
sibility of notifying him of the date of his next appearance. This is done
either by the judge orally_of by the clerk of the court in oral and/or written

form. Considering the chaos of the courtroom, this is a grossly ineffective

procedure and, in the author's opinion as well as that of the majority of
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interviewed judges, is responsible for more forfeitures than are deliberate
attempts by defendants to avoid prosecution. Very few cities even attempt to
follow up this initial notification with a reminder at a time closer to trial.
C. Initial Bail Hearing.to Trial

After the initial decision to grant bail, the defendant may be affected
by numerous reviews and revisions of the decision up until his final appearance
in court. For example, when a person accused of a felony is bound over by a
lower court, where he was arraigned and bond set, to a Superior or Circuit
Court, which will conduct the trial, the latter may increase the amount of
bail. If so, the defendant must resort again to family, friends, or bondsmen
to raise the required sum. He is now being held under an entirely new bond by
a different court, his initial bond serving only for the period from arrest to
being bound over to the higher court.

This system of raising a defendant's bond is called double bonding or
multiple bonding and was found in those cities where bondsmen appeared to
possess relatively strong political clout. In approximately half the cities
studied, thé courts have eliminated double bonding. Of the remainder, only
Atlanta seems to use the device with any degree of regularity.

A much nmMore common ocgcurrence, howeverf igs for the defendant’s bail to
be reduced rather than raised. . Motions for béil reductions usually originate
with defendant's counsel. Two of the 1l cities surveyed operate bail reform
projects which have formal bail reduction programs. Although statistics were
unavailable in the 1l cities, an educated guess is that motions for bail
reduction are made infregquently and have a one-in-three chance of success.

An important element affecting the administration of bail is the length
Ranging from two to

of time a defendant must wait between arrest and trial.

'six months for felony cases in the 1l cities, this period of delay is commonly

le

'date.

cited by judicial reformers as being the root cause of most problems plaguing

the urban criminal justice system. PFor those denied bail or unable to raise

it, and thus confined to a pretrial detention facility, this delay prolongs an
already unpleasant mental and physical experience and tends to coerce pleas of
guilty, even when the court gives precedence to hearing cases of those in pre-
trial detention.

Defendants who obtained pretrial release benefit by long delays before
trial and frequently are contributors to increasing this delay by utilizing
every possible legal ploy. Such defendants are so adept at outwitting a piti-
fully gummed-up calendar system that prosecution and witnesses are frﬁstrated
and cases dismissed.

Several states and cities have attempted to fight court delay by legis-
lation requiring that a trial must be conducted within a specified number of
days or else the case will be dismissed. Due to numerocus loopholes and a lack-
adaisical attitude toward enforcement, these rules do not seem to be making much
of a dent in this overbearing problem.

Long delays also exacerbate an already troublesome problem for bail
administrators: the misconduct of released defendants either through their
failure to appear for trial or through their commission of crimes during the
pretrial period.

The forfeiture rate reflects failure to appear for trial and ranged
from 3.7 percent in Washington to 24 percent in Detroit. In some instances,
more than 50 percent of all forfeitures are technical or unintentiénal rather
than willful. A principal cause of unintentional forfeitures is the extremely
poor notification system used by courts to inform defendants of their court

Also, as many judges indicated, bondsmen are not doing their job in

many localities; they are failing to keep close enough contact with clients
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to guarantee their appearance. Indeed, frecuently there is little incentive
for them to do so inasmuch as state and city officials often do not demand pay-
ment from them for these forfeltures or require only & small percentage of the
total dua if bondsmen demonstrate a good—-falth attempt to apprehend theilr
elients. In 8t. Lcuis, 90 percent of the forfeltures for 1970 were vacated.
| OF course, a more serious form of misconduct occurs when defendants

commit crimes during thelr period of pretrial release. Because of the confused
state of statistics, only an educated guess is possible for the percentage of
defendants committing sueh crimes. For the 1l citles, the figuxe probably
ranges from 5 to 15 percent.
D. Conviction through aAppeal

Por those defendants found guilty and choosing to appeal the decision,
the issue of bail pending appeal presents itself., In some cities this decision
is at the sole discretion of the judge; in others, various rules of thumb are
followed, such as doubling the amount of the original bond.

Indications are that most defendants regquesting bail at this stage are

not successful.
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CHAPTER IV
NONJUDILCIAL ACTORS

Despite the apparent dominance by judge or magistrate, the administra-
tion of bail is vitally afifected by various nonjudicial groups, the most
important being police, prosecuting attorneys, defense attorneys, and bondsmen.
Ixcept for what has already heen indicated earlier, their roles and intexr~
relationships are explored below.

Collusion between bondsmen and police, with the latter receiving monthly
kickbacks from the former, is a practice that has sharply declined iq recent
years. It now ocaurs only sporadically because of increased supervision of
bonding companies by state and city agencies and because the economic pinch has
weaded out many bondsmen, resulting in less competition and elimination of the
necessity for kickbacks.

When a defendant fails to appear in court, a bench warrant is issued for
his arrest. In the majority of cities studied, the‘police department is called
upon by the court. Unless the forfeiture is unintentional,.the police are

v

rarely successful in apprehending bail jumpers.

| A current trend in mosﬁ citiés is for assistant district attorneys to
be present at initial bail hearings. They tend to replace the police depart~
ment in supplying the court with information about defendants aﬁd the strength
of the case égainst them. Prosecutors generally supplant the department's tra-
ditional pretrial influence and help screen out bad arrests and overcharging.

In relation to the other nonjudicial actofs, the defensé attorney is the

least infiueﬁtial in the operation of the bail system. One éf the main lgmita~
tions on the defense attorney's ability is that he enters a casé after initial

bail has been set and misses a very crucial stage. Of the 11 cities studied, a

lawyer was present at the majority of initial bail hearings in three cities
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and,>in the rest, present for 25 percent of the cases. Based on observations
of 345 cases in Detroit, the conclusion is reached that a defendant with lawyer
has twice the chance of being released on personal bond; if a monetary bond is
set, he is much more likely to have a lower bond when his lawyer is present.
These findings are prébably'representative where private counsel is utilized,
in conﬁrast to a public defender who serves as defendant's counsel at the bail
hearing only and thus has little opportunity to obtain information about his
client.

However, defense counsel--private or public--appears to be most impor-
tant when appealing the original bond and requesting a reduction or recogni-
zance release, a procedure initiated about one week after arrest.

As for bondsmen, they no longer fit the sterotyped image of heavy set,
cigar-chomping individuals with underworld links. But neither are they easily
confused with corporation executives. Interviewed bondsmen generally agreed
that business was down. Blame was placed on bail reform projects and an
increasing number of forfeitures. Several businesses are on the verge of
collapse.

One of the most significant trends is closer state and local regulation
of the bonding industry. Entrance regquirements, audits of records, and restric-
tions on when and where bondsmen are allowed in the courthouse are among the
regulations in effect, but all too often not enforced.

Listed in order of their importance, there are five major sources of
clients for bondsmen: the family and friends of defendants, defendants them-
selves, lawyers of defendants, court officials, and professional criminals.

In determining whether to accept a potential client, bondsmen consider
the defendant's community ties, past criminal records, the strength of the

case against the accused, and the extent to which the defendant's family will

2Q

help him appear in court on the designated date. The bondsman believes the
most important factor affecting chances for pretrial release is the type of
crime--not necessarily the seriousness of the offense~-for which the defendant
was arrested. Professional criminals and organized gamblers are considered
good risks. First offenders, however, are not ideal clients; they are regarded
as prone to panic and run away as their trial date approaches. Also poor risks
are those committing recidivist types of crimes, such as drug addiction. If
anything, the bondsman can be criticized for turning down too many defendants.

The customary fee is 10 percent of the total pond. As extra insurance,
bondsmen often secure liens on the defendant's property, although thi; is out~
lawed (but seldom enforced) in several states. The 10 percent fee is gross
profit, from which must be deducted losses from forfeitures, licensing fees,
and deneral expenses,

Although several of the interviewed bondsmen worked long and hard at
maintaining adequate contact with their clients, theymajority seemed’ lax and
merely assumed that the defendant would appear for trial. For those willfully
failing to appear, the bondsman must rely on a system of informants and "skip
tracers" to locate them. Often armed, skip tracers are modern day bounty
hunters, who very frequently have criminal records.

The legal authority allowing the bondsman to return his client from any
jurisdiction in the country is the bail piece, which is obtained from the
court after the client has fled and attests to a bail relationship between
defendant and bondsman. This, along with the bench warrant, is presented to
local police wherever the fugitive is captured. More often than not the effort
to recapture is unsuccessful.

Though hardly the sinister characters so often depicted, some bondsmen

occasionally engage in illegal activities and other varieties of misbehavior.
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CHAPTER V
PRETRIAL DETENTION FACILITIES
Approximately 20 percent of all defendants charged with felonies or

the more serious misdemeanors are unable to secure their pretrial release and

are confined. After arrest and before his initial appearance before a Jjudge,
the accused is detained at a station house and/oxr a lockup at police head-

gquarters. Lockups are usually divided into three or four large cells, eabh of
which may house 40 to 50 defendants. The toilet facility is often a hole in
the floor. The absence of supervision, indiscriminant mixing of offenders, and

the large cells posed a constant threat to the safety of the inmates. Nonethe-

less, the most frequently heard complaint was about the need for increasing
the number of phones so that defendants could more easily make thedr allotted

i

one or two calls.

After their initial appearance hefore a judge, defendants unable to
obtain pretrial release are confined to the city or county jail. Overcrowding
was evident in the jails of the 11 citiles studied. A Jjail designed for 800
holds 2,000; another holds 845, of whom 464 are awaiting trial (114 being there
for over three months); still another contains 766, of whom 120 must sleep on
the floor. Inadequate ventilation, poor lighting, fetid aromas, noise, sicken-
ing food, dirty blankets, leaky roofs, and lax security characterize many jails.

A side effect of overcrowded conditions is that ofificials are unable to
classify and segregate the prisoners according to age, seriousness of crime, or
any other criteria. Thus first offenders are mixed with hardened criminals, 18
yvear-olds with 60 year-olds, felons with misdemeanants, etc. Even though 10 of
the 11 cities made an effort to try detained. defendants first, they usually had

to wait two or three months for their trial.

As the author toured detention facilities, he found defendants spending
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their time sleeping, playing cards, watching television, or engaged in conver-

sation. The problems caused by the emptiness of ‘this pretrial existence are

exacerbated by the inability of Jdéfendants to obtain help in solving their
personal problems, which have generally detericrated.

A major impact of pretrial release is its adverse effect on the defen~

dant's ability to prepare his cage. ' Numerous studies clearly show that detain-

ed defendants are far more likely to be found guilty and receive more severe

sentences than those released prior to trial. Limited visiting hours, loca-

tions remote from counsel's office, inadequate conference facilities, and
censored mail all serve to impede an effective lawyer-client relationship.

A universal criticism leveled at the custodial force--the guards-~is that
there are not enough to provide adequate supexvision. Also criticized is their
tendency to abuse and mistreat prisoners. This, combined with overcrowded con-

ditions and the absence of prisoner classification, jeopardizes the health and

safety of inmates. BEven when aware of violent activity, guards often do not

become involved--perhaps due to fear, apathy, or bribery. True leadership and

control of the cell block is, therefore, relegated to inmate bogses who domin~

ate their area through guile and intimidation. Two of the most frequent crimes

committed in detention facilities are homosexual attacks and thievery.

Generally, the medical and psychiatric services in all detention centers
were despicable. The typical jail will have one or two nurses on full~time
duty. Doctors~-sometimes appointed through political patronage--are privately

contracted; in one observed instance, the physician completed his rounds in 30

minutes. The best hope for an inmate is either very good health or else very

good timing to catch the doctor on one of his fleeting visits. Horxor stories
about serious illnesses which were either mistreated or untreated are legend-
ary. Drug addiction is the biggest medical problem facing detention facilities.
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CHAPTER VI
POLICY IMPLICATIONS

After examining how 1l cities administer their respective pretrial
release systems, one faces two questions. First, is there a variation in the
operation of bail systéms; second, if so, what accounts for these variations?

Obvious from the foregoing is that procedures and styles of each city's
bail system do vary. Despite these institutional and operational differences,
however, the ultimate results in terms of forfeiture rates, rate of those

committing crimes before trial, percentage of defendants detained in Jjail, etc.

do not vary significantly among the traditional bail programs studied. For

example, both Indianapolis and Washington report that ll‘percent of released
defendants commit crimes prior to trial, yet their bail systems utilize come_
pletely diffexent methods of release and are staffed by judges of almpst'
opposite attitudes.

Three factors help explain the differences in the overall operation of
the cities' bail systems: political responsiveness of the judiciary, community
activism, and attitude of the mass media. Regarding political responsiveness,
each judge in Chicago, for example, understands his ultimate allegiances and the
party's desires. The pretrial release system is, therefore, closely geared to
the desires of the mayor and his representativg on the court. This study found
the Chicago bail system one of the most resistant to viable reform. The city
tolerated a malfunctioning bail system which was herding defendaﬁts through
their initial bail hearing at a rate of one defendant every 57 seconds.

it the other extreme is Washington, D.C., where judges are appointive
and are unconcerned with re-election or responding to politiqal demands. With
this political freedom, the judiciary operates one of the most effective and

humane pretrial systems and has been a leader in experimenting with a variety
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of reforms.

Community activism also affects a city's bail operation in that those
localities where community organizations pressured government for reform seem
to be improving the quality of the release system. But where there are apa-
thetic community groups, the bail system exhibits only rare instances of
improvement or reform.

Mass media, particularly the newspapers, are another significant influ-
ence on the bail system. In one category are papers publicizing any instance
of a defendant misbehaving while awaiting trial. This publicity can result in
a judiciary which adopts a very cautious position n pretrial release. Other
papers, however, are reform~oriented and have done a good job in educating the
public. Fdr example, the Indianapolis Star exposed a scandal involving a crim-
inal,syndicatéT;:control over the city bail bonding industry.

Turning from the differences in the overall operation.of bail systems,
we shall explore the reasons for, and policy implications of, variations in
"outputs" of these systems, such as forfeiture rates and rate of crimes commit-
ed by defendants awaiting trial. Alsc analyzed are double~bonding, bond reduc-
tion, court delay, bondsmen's condﬁct, and pretrial detention centers.

Forfeiture rates in most cities varied between 4 and 7 percent.

Detroit, however, posted a 24 percent rate, largely due to prejudicial record-
keeping designed to discredit the use of personal bond by showing a 40 percen@
forfeiture rate for defendants released on their own word.

In all cities, approximately half of all forfeitures are invdluntary,
resulting from honest confusion about when to appear in couxrt. Involuntary
forfeitures could be reduced, as noted earlier, by a better system of notifying

defendants when to appear. Also'helpful would be the development of & proce-~

dure, such as initiated by the Vera Institute in Manhattan, whereby defendants
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are intexrviewed hefore the ball hearing about theln community tles and other
background inforxmation hearing on the Likellheod of thelr appearance for trdal.
Thie data would be communicated to the judge, who often has nelther the time
nor inclination to obtain this information himselrf.

Pinally, to reduge tha adverse inpact of inveluntary forxfeltures on
gourt operations, a special hench~warrant ggquad asaelgned to the court could
begin a gearch the minute a defendant falls to appear, Betimakes indicate

such a search would have a 50 percent suecess vate.

Regaxding crimes committed by defendants awailbing trdal, the twe ciltiles

keeping thase statistics Indicate that 1l parcent of such defendants commit
offenses. The moat publicized attemplt to attack thig problem lg Washlngton's
preventlve detention provision, often degcxibed as pooxly concelved and ilmpoge
gible to lwplement and utllized just aeven times In Lte flrst saven montha.

In the abgence of necessary manpower to operate afifectively a praven~
tive detention system, two suggestions may prove helpful. Filrst, since studies
have shown that raleased defendants who commlt cximes axe most likely te de so
after awalting trial for over three montha, a reduction in the delay bhetween
arrvest and trlal might prove effective., Second, defendants on pretyial release
could be gubjected to adequate supervislon, either through thelr lawyere or a
court agenay. This could be coupled with preventive-detention type of quali-
fications by which to identify the relatively bad risks in order to impose on
them nore stringent conditlons of release, such as more freguent reporting dates.

Double~bonding (see page 15) is an abuse that could be prevented by uni-

fying the criminal court system and gtatutorily insuring that one bail amount
would continue throughout the system. The practice ig associated with cities
where hondsmen possess political influence, where there is a most obvious dis-

tinction between the municipal or magistrate court where bail is first set and
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the eriminal court where the cages arve actually tried, and where defendants’
lawyers are unable to bea present whan double~bonding is imposed.

The moeat diffioult problem in obtalning a bond redustion is to convince

one judge to overrule another or to modify a bail mehedule. A kay factor ig
whether the defendant's attorney enters a motion for a reductlion as quickly as
pogsible. However, if the accusad is wnable Lo post the original hail, hs is
unlikely Lo have the money to hire private counsel. The erucial slement,
thevefora, is the size, quality, and spead of involvement of tho publie deflen~

dex's office ox assigned counsal program.

T

Reqarding court delay, all cltles experienced this trouble, although
mundedpalities in the Bast had the greatest problem, Neither crime rate nex
aiza of city was found to hear a relationship to length of delay., ILegislation
requiring speedy trials has many loopholes, which are fraquently exploited.

Mighehavior by bondgmen seems to he a national problem, with only Cali-

fornla, Florida, and Yllinols experiencing any degree of regulatory success.
There geems to he a atrong relatlonshilp between the praclivity of bondsmen to
migbehave without repercussion and the amount of political influence thay wield
in a given city. The significant influence over hondamen's behavior ig the
preasence of a gystem of viable state control over the bonding industry., Most

atates have enacted the necessary statutes; what is required is their implemen-

tation in a conscientious wanner.

Attempts at weforming pretrial detention facilities have been motivated
by media publicity of deplorable conditiong. Three most basic reforms, which
seem"bpth feagible and imperative, are the development of recreational proérams
so that the detentlonex can leave his cell at least two oxr three hours pex
day, the initiation of rehabilitative programs, and the addition of more and

bettexr qualified personnel to the custodial staff to better protect inmates.
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CHAPTER VIT
INTRODUCTION TO BAIL REFORM

Bail reform projects gystematically investigate defendants to determine
thelr reliability for release on their own recognizance by analyzing such
factors as their comm;nity ties, past c¢riminal record, and the sexiousness of
the crimus of winich they are accused. These projects are responsible for
supervising defendants released on recognizance by judges who followed the
ball project's recommendation., The project is also responsible for notifying
the defendant of his next court date and for assuring his appearance. Some
projects may also provide defendants with vocational counseling and job place-
ment.,

Conclugsionyg reached in 1927 by a classic study of bail indicate the
basic reasons why over 100 ball reform projects finally emerged during the
1960'sy  “The present system . . . neither guarantees security to society nox
safeguards the rights of the accused. It is lax with whom it should be strin-
gent and stringent with whom it should be less severe."

A principal purpose of the ball reform movement is to obtain the releane
of defendants who are good risks to show up for trial but are confined only
bagause they lack funds to meet baill requirements. The necessity for releasing
these defendants iz the tremendous human and public cost associated with pre-
trial detention: deplorable living conditions; economic hardships faced by the
defendant and his family, difficulties for the accused in preparing their cases,
and the expense of operating detention facilities (estimated at $3 to $5 pexr
inmate per day).

Anothexr purpose of bail reform projects is to eliminate or reduce the
influence of bondsﬁén in the administration of urban justice.

The bail bonding

industry has been charged with coxruption, criminal infiltration, and relega-
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tion of judges and court officials to the relatively unimportant chore of Fix-
ing the amount of bail for defendants, with whom bondsmen may or may not decide
to deal.

»In addition, bail reform projects have argued against the traditional
system of money bail on broader philosophical and constitutional grounds,
First, pretrial detention punishes the poor man without a trial and prejudices
the fact-finding, guilt-determining, and sentencing processes,  That thege
hardships should befall an accused simply because he is unable to raise the
required bail is regarded by most advocates of bail reform as econom%c discrim-
ination of the most blatant kind and in violation of the Constitution's due
process guarantee,

Also claimed is that common sense is defied by the money bail system
because it allows imprisonment of those defendants who could not flee in the
first place because of lack of funds or friends, while freeing defendants who
have the financial ability to leave town. |

An initial issue facing a bail reform project is whether to sexve econ-
omically deprived defendants only or to open its doors to anyone who qualifies
régardless of financial condition. - Advocates of the latter justify their posi~
tion by pointing to the need to eliminate hondsmen from the criminal court pro~-
cess. However, the assumption is advanced that the economic class of defen—
dants reached by bail projects is not determined by pelicy but results primar-
ily from the time lag between the arrest of the accused and the appearance of
project personnel to interview, verify, and recommend.

For example, eight of the eleven cities investigated had bail projects,
whose personnel interviewed defendants 4.5 to 60 hours after arrest. The longer

this delay, the more likely that those with financial means to do so will have

posted bail in orxdex to escape the discomfort and humiliation of detention,

31




thereby leaving the less financially endowed defeﬁdant for the bail project.

In discussions with bail project directors, those defendants who could
raise the necessary bail would not wait for more than a half day for project
personnel to reach them, even though they might save several hundred dollars
in bondsmen's fees Qy holding out a few more hours.

Another factor affecting the type of clientele served by a bail project
is the use of a point system which emphasizes family and community ties as well
as indicators of economic stability. Such standards severely limit the pro-
jects' ability to release indigents. On average, the eight bail projects give
indigents only a one-in-four chance of release.

Another issue baill projects must confront is whether to help defendants
accused of only the less serious crimes or to assist all the accused. 1In five
of the bail projects studied, the sponsoring agency established a policy of
not allowing the project to interview defendants accused of the more serious
felonies. These five projects released from 3.6 to 7.2 percent of defendants,
in contrast to the 31.4 and 21.5 percent figures for the two projects which
could deal with all defendants regardless of their crimes.

-Intexestingly, the forfeiture rate for projects which could not inter-
view defendants accused of serious felonies was 7.7 percent, in contrast to the
2.3 percent figure for the projects not restricted in this manner. The inevi-
table conclusion is that the seriousness of the crime is neither a valid nor
reliable predictor of the defendant's future behavior, particularly his pro-
clivity toward skipping town. One can also conclude that bail reform projects
can enlarge the scope of their operacion to include the more serious offenses
without suffering a marked increase in forfeiture rate.

As explained in Chapter XV, the key determinant of the forfeiture rate

is the adequacy of supervision, not seriousness of the crime.
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CHAPTER VIII !
A COMPARATIVE OVERVIEW-.

Table 1 presents a statistical comparison (1969) of bail reform pro- %
jects in eight cities. The roman numeral Preceding each city in Column 1
indicates the effectiveness of the project thexe: I, highly'effective; Iz,
average effectiveness; III, low effectiveness; IV, misdemeanor project. The
degree of effectiveness of a project depends on the extent to which it can
release large numbers of defendants without suffering from a rise in the for-
feiture rate and from an increase in the rate at which freed defendants commit
crimes during their pretrial period.

Column 2, which indicates the number of defendants charged, refers to
those accused who fall within the jurisdiction of the project. Prom this
group, bail project personnel interview defendants, the number of whom is
indicated in Column 3.

Column 4 indicates how many accused obtained own-recognizance pretrial
freedom on the recommendation of the bail project. The release rate, in
Column 5, is obtained by dividing the number of defendants released (Column 4)

b& the numbef of defendants charged (Column 2).

In Column 6, the percent of interviewees released is the result of i
dividing Column 4 by Column 3. Finally, the forfeiture rate indicates the
percentage of released defendants who failed to appear in court at the appointed
time.

Of interest is that the two projects releasing the greatest perceﬁgage
of defendants (Washington and San Francisco) have significantly lower forfei-
ture rates than the two cities with the lowest release rates (Atlanta and i

Chicago). This throws doubt on the contention that by decreasing the percentage
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Table 1

Statistical Comparison of Bail Reform Projects (1969)

1l 2 3 4 5 6 7
Category No. Defs. No. Defs. No. Defs. Release % Interview- Forfeilte
and City Charged, Interviewed Released Rate ees Released ure Rate
T Washing- 22,130 14,414 6,918 31.4% 48% 2.3%
ton

I San 19,420% 15,600 2,027 21.5% 13% 2.3%
Francilsco

IT Baltdi- 13,400%* 2,187 944 7.2% 43% 7%
noxe

I Los 48,000 9,351 2,084 5.0% 22% 7.4%

Angeles

I1T St. 7,800 2,166 315 4.6% 14% 3.1%
Louis

IIT At~ ¢,080 2,000% 250 4.1% 18% 8.3%
lanta

IIT Chi- 23,800 5,500 854 3.6% 15% 19.0%
cago

IV Indian- 14,041 4,645 2,695 14.4% 45% 2.9%

apolis

*Estimated figure.

of defendants recomwended for release, a project can automatically reduce the
forfeiture rate. A program of effective pretrial supervision of defendants
appears to be a more important factor in establishing a low forfeiture rate.
Chicage and Atlanta had the poorest systems of supervision.

The following brief highlights of the eight bail projects are presented

in order of their effectiveness as listed in Table 1.

In Washington, D.C., the project has an investigative and supervisory

staff of highly intelligent and motivated law studentg and graduate students.
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They are full~time, going to school in the evenings. A unique feature of the
project is the staff's role in supervising conditions of release (curfews,
travel restrictions, ete.) that the judge way impose on defendants released on
personal bonds. However, even if detected, these violations are not prosecu~

ted .

The major strength of the San Prancisco project appears to be the moti~

vation, competence, and experience of its staff, comprised of four full-time
personnel, twelve VISTA volunteers, six part~time student helpers, and fwo
trainees from the Neighborhood Youth Corps. However, the project faces two

principal problems. One is its shaky financial footing. The other ls oppogi-
tion by some police officersg, who can create administrative difficulties and
cause unnecessary delays in the project's gaining the release of a defendant,
such as by limiting the time for interviews with inmates and by sitting on
information about the defendants' background.

Baltimore's project is staffed by former probation officers, social
workers, and former law enforcement officers. Because of an excellent system
of pretrial supervision, the proiject has the lowest forfeiture rate of the
cities in this study and probably for any project in the country. However,
project personnel appear overly concerned with their public image and probably
would sacrifice recommending more defendants for release in order to keep their
forfeiture rate at its unrealistically low level of .7 percent. Many offenses
are off-limite to the project. The project has gained public support and has
achieved financial security. %

The Los Angeles bail reform project is very similar to Baltimore's
regarding funding, staff, and conservative nature. The weakest point of the
program is pretrial supervision, although the forfeiture rate of 4.4 percent f

is not alarming.
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When one compares the St. louis project to Washington's, one realizes
the tremendous disparities which may exist within the amorphous meaning of
"bail reform project." Both cities have nearly equal populations and both

sufifer from a xising crime rate, yet the Washington staff of more than 30 is

able to release more than 20 times as many defendants as St. Louls' four-man
project. The most common explanation for its ineffectiveness is public dis-
trust generated by local newspapers staunchly opposing the program. This has
resulted in a very cautious judiciary. In addition, there are numerous pro-
cedural obstacles, such as the three~ or four-day wait before defendants can i
be interviewed by project personnel. As a result, bondsmen have skimmed the
cream of the crop by the time project interviews begin.
Atlanta's one-man operation releases approximately 30 defendants monthly.
The project is also limited to the number of defendants it is allowed to handle;
thoge accused of any of a long list of crimes do not have access to the project. E
The Chicago project is meagerly staffed and only minimally effective
with a very high forfeiture rate of 19 percent. With a small staff and many
prisoners to interview, little wonder there is a complete absence of any super—
vision of the defendant once released.

The reason why the Indianapolis project specializes in misdemeanors

only, in contrast to the other programs studied, is that this is seen as facil-~
itating public and court approval. Such a strategy has proved itself, and the

project is gradually expanding into the felony field. The bail project has

it i T T G Dt b RS

offices in the lockup area of the city jail and defendants can be interviewed
within hours after their arrest. Unique among all projects studied is the
program's power to release defendants without seeking initial consent of Jjudges.
The latter usually see the accused one day after release and almost always

approve the prior decision to grant pretrial freedom to defendants.
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The project's excellent supervisory system results in the low forfeiture rate

of 2.9 percent.
Some of the other cities studied have what might be termed quasi-
projects, which are ineffective facades erected by court systems hoping to

appear in the vanguard of judicial reform when in reality they are attempting

to obstruct the formation of a viable bail reform project.
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CHAPTER IX
THE INSTITUTIONAL FRAMEWORK

The institutional framework of bail reform projects encompasses matters
relating to investigative staffs, supervision, and funding.
A. Investigative Staffs

Staffs of bail reform projects ranged from 1 to 28, with 12 being the
average. A large investigative staff does not necessarily result in high
release rates and low forfeiture rates. Hdwever, insufficiently staffed pro-
jects are unable to release very many defendants.

Obviously, size of staff is crucial to the operation of a project when
the agency supervising its work requests that all potential defendants be
interviewed. Without sufficient staff, ail energy is expénded on interviewing
and next to nothing on supervising defendants who are released. Also many
dafendants tire of waiting thgi; turn for an interview and resort to bondsmen,
as in Chicago.

Thebthree most effective bail projects are staffed by law students,
graduate students, or VISTA volunteers, who devote.full—time to. the project
and attend school on a part-time basis. When law students are used on a part-
time basis, they often lose interest in the project after a burst of initial
enthpsiasm and tend to place their studies above their responsibilities to the
project.

Projects with noncourt staff investigators are releasing more defenda: 3
than programs utilizing court personnel and are able to maintain low forfeiture
rates. Court personnel tend to be overly cautious in deciding who is eligible
for release, perhaps bec;use they feel that the easiest way to rock the boat--

and to lose their job--is to release defendants who fail to appear or commit

crimes before trial. Students and volunteers, however, are characterized by
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dedication and enthusiasm and performed with missionary-like zeal.
B. Supervision and Direction of Bail Projects

Most bail projects are administered by a two-level form of supervision.
Immediately above the investigative staff is a director, who is in charge of
the daily operation of the project and resolves all nonpolicy-making questions.
Above this director is the supervisor of the project, who approves the general
policies; in most projects, this person is the chief judge of the city's super~
ior court or the entire court.

The supervisors and directors possess great potential for eiéher facili~
tating or inhibiting improvements in bail projects. The attitudes, beliefs,
and personalities of these men, therefore, may be of crucial significance to
the effectiveness of a bail-project. Research seems to indicate that the'more
loosely the supervisors hold the reins on the day-to-day operations the more
effective the project. However, unless the director constantly exerts pressure
on the supervisor to improve the project, the sponsoring agency (usually a court)
is prone to let it slide and die.

C. Funding and Instituticnalizing

Seven of the eight projects studied are institutionalized to the extent
that they are supervised by the city or county court system and also have their
appropriations controlled by these public institutions.

Where funding is public and local and part of the court;s budget--
rather than private or federal monieé-—the bail projects are guarantéed finén—
cial security but often operate in a very cautious and conservative manner,
releasing a much lower percentage of.aefendants than their staff size and
budget would seem to permit. Bail projects privatély funded are generally

more effective than the publicly financed programs but are also financially

insecure and have either folded oxr been absorbed by the court system.
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The choice is not between a publicly or a privately funded project.
A city has the responsibility to absorb the bail project and finance it once
it has proven to be an effective program. While providing financial security,

the city should be careful to allow the bail reform project sufficient inde-

- pendence in its daily operation, recruitment policies, and other policy de-

cisions. Amply clear from the projects studied is that as the courts attempt
to assume closer financial and policy-making control over the projects, the

more conservative and less effective they become.
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hours after arrest.

CHAPTER X
OPERATIONAL PROCEDURES

Various operational procedures employed by bail reform projects are
explored below, including the highlights of those methods producing effective
pretrial release programs.
A. Time Required to Reach the Defendant

The lag between the time when the defendant is arrested and when he is
interviewed is extremely important. Not only does this affect the number of
defendants a bail project is able to release but also the quality of clientele
the project may investigate. The longer the delay until a project reaches the
defendant, the greater the chance that he will have made financial arrange-
ments for release. Also bearing on this, of course, is the time consumed by
project personnel in verifying the information obtained fxom the interview and
in securing the defendant's release after.the project informs the judge of its
recommendation.

Defendants who are potentially excellent risks for the bail project
because of family and community ties will rarely wait for the project to

-

release them if it means more than a day's delay. Projects in Indianapolis,
Washington, Baltimore, and San Francisco reach the accused in less than a day
and are able to rslease many more defendants (average of 22 percent) than the
oﬁher four citieé, which require more than a day to make contact and release
an average of 4.3 percent of defendants.

One reason for delay may be the distant location of bail projects from
detention facilities. A second reason is the procedural requirements estab-
lished by the supervising agency, such as not permitting defendants to receive

the project's own-recognizance applications until arraignment, which occurs 48

In one city, project interviews are not permitted until
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10 days after arrest. A third cause for the time lag is administrative delay
by criminal justice agencies~--a delay that might be intentionally prolonged if
the baill project has angered any cne of these agencies.

However, there are potential disadvantages of reaching defendants too

]

rapidly: only the very well qualified defendants are released if an under-
staffed project cannot initially spend the time to evaluate the other defen-
dants, many of whom are well gualified; bondsmen's ire is raised, which increases
the likelihood that the project will run into political sabotage; many well
qualified defendants interviewed quickly by project personnel change their mind
and use a bondsman or pay the full cash bond, instead of waiting the additional
three or four hours until the information is verified and the judge releases
them on recognizance.
B. Criteria for Release

In determining whether a defendant should be recommended for release,
all eight projects studied used the Vera Institute criteria: prior criminal
record, family tiés, employment, residenﬁial stability, and a small allowance
for interviewer discretion. Of the eight projects, six gear these criteria to
a peint system (Washington, Baltimore, Atlanta, St. Louis, San Francisco, and
Indianapolis). A defendant earns a certain number of points if he has a
family, employment, etc. If he“accﬁmulates enough points, he is recommended
for ralease. Advantageé élaimed for this approach include the following:
biases of the interviewer are removed; thé interviewer is able to determine
guickly if a defendant should be recommended for release; the point system,
not the staff, can be blamed for faulty recommendations; and more defendants are
released by the point system {15.7 percent versus 4.3 percent for projects

employing a subjective approach).

In contrast to the objective system, a subjective method involves ask-
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ing the same questions but point totals are eschgwed in favor of the inter-
viewer's personal evaluation of the defendant's likelihood of appearing for
trial. Proponents of this approach argue that they are better able to capit~
alize on the experience and knowledge of their investigative staff. They also
note that even in the so-called objective approach, there is considerable dig-
cretion in the granting or denying of points.

A common criticism of the Vera Institute criteria, which are used in
nearly all bail projects, is that the community ties standard reflects middle-
class values and discriminates against minorities, indigents, transi;nts, and
youth--who are the very people who experience the most difficulty in securing
their release under the traditional bail system. Most bail projects are aware
of the discriminatory effects of the community-ties standard and have attempted
to work around it.

Nonetheless, in relation to other operational procedures, the release
criteria are not key factors in explaining bail project effectiveness.

C. BExcluded Offenses

. Many bail projects have reacped to the necessity for the protection of
society by liﬁitinq their jurisdiction to crimes against property and other
less serious criminal behavior. However, in cities where projects are not
hampered by excluded offenses, the judge still has authority to deny release to
any defendant who he believes would be a poor risk to appear on the appointed

court date.

Of the eight projects studied, those with the greatest number of

‘excluded offenses are the least effective-~that is, they have the lowest

release rates and the highest forfeiture percentages. In the three cities with
the least number of excluded offenses, the average forfeiture rate of 3.9 per-

cent is exactly half the rate for the four cities with the most excluded
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offenses. Thus merely shrinking the jurisdiction of a project does not
improve its predictive ability in selecting the most reliable defendants for
rélease. Such findings offer empirical proof that the crime of which a
defendant is accused is not a valid predictor of forfeitures.

gxcluding categories of crime from the jurisdiction of the project has
a great impact on its effectiveness. By so doing, the bail project. is severely
handicapping itself and is probably assuring its failure.

D. Verification

Verification is the process by which a bail reform project attempts to
validate the information the defendant volunteered during the interview con-
cerning community ties and prior record. This is an important process in the
operation of a bail reform project because most judges refuse to release any
defendant whose background information has not been verified. Because all
projects studied employ the same verification procedure--phone calls to refer-
ences-~one cannot explain differences in effectiveness among'projects on the
basis of their verification procedures.

A major difficulty faced during the verification process is that refer-
ances who do not have phones or those who work during the day (when most pro-
jects make their calls) or possibly hold two jobs and are also unavailable
evenings will be almost impossible to contact expaditiously, which means the
defendant remains in jail for an extended period. Obviously, the poor are the
primary victims of this situation, which is exacerbated if more than one refer-
ence must be contacted,

Another serious aspect of verification by phone is the almost impossible
task of asking questions so that truthful, unprompted replies result. Many

staff investigators admitted that the phone call to the reference was often a

meaningless operation. It is usually a pro forma confirmation of an earlier
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judgment made by the investigator. A frequently mentioned reform would be to 3
have the defendant sign a sworn statement that ail the information he gave was
the truth and any falsification would constitute criminal contempt of court.

E. Notification and Supervision

Notifying and supervising defendants during the pretrial period compose
the most crucial operational element affecting a bail project's performance.

Notification is the process by which the accused is informed of his next
court appearance. Though usually performed by the judge or court clerk, and
technically not the responsibility of the bail project, most projecté have
supplemented the court's notification with additional means of telling their
clients exactly when they are next to appear in court. This is achieved by a
patient face-to-face explanation, a simply written statement devoid of legal
jargon, or follow-up phone calls and letters.

In a further attempt to insure that as large. a percentage of defendants
as possible will appear on their court dates, most bail projects have utilized
various techniques to supervise their releasees during the pretrial period.
These techniques vary from a formal note to the defendant reminding him.of his
court date to elaborate procedures to remove him from a corrupting environment.

Research findings indicate that as a project increases its supervision
over defendants, it is able to achieve a lower forfeiture rate. Degree of
supervi;ion affects forfeitures more_than court delay and size of investigawv
tive staff, although the three bail projects having the lowest forfeiture rates
also.possessed three of the largest investigative staffs.

In four cities where adequate forfeiture statistics on bondsmen were
available, all but one bail project wexe able to operate with a much lower

forfeiture rate than did bondsmen. On average, the four bail projects had a

4,1 percent forfeiture rate, contrasted to 9.2 percent for bondsmen.
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CHAPTER XTI
VARIATIONS AND ALTERNATIVES
Examined below are (1) additional explanations for operational varia-
tions among bail projects and (2) alternatives to the traditional money bail
system othexr than the type explored on previous pages.

A. Determining Additional Influences on Bail Reform Project.o

operating procedures--such as discussed on preceding pages--but also are sub-
ject to external. forces.

Because of the more progressive image often associated with western
gtates, many people assume that projects there would be operating more effec-
tively than those in the East. However, this is not necessarily the case;
geographical location, therefore, is not a valid explanation for variations in
effactiveness among bail projects.

Neither is the size of a city nor its racial or ethnic composition a
slgnificant indication of how effectively a bail project can be expected to
operate. The same holds for such possible influences as median income, pov-
exrty population, and crime rate.

Although rejecting the setting of a bail project as a significant deter-
minant of operational effectiveness, one should not minimize the influence of
social and political pressures on the project's operation. For example, as
the sponsor for nearly all the projects, the judiciary exerts a great influence
through control of funding and staffing in many cases.

As Indicated earlier in this report, the police, prosecutor, and press
can significantly influence the effectiveness of a preoiject. And community
organigzations can either perform a watchdog function by alerting the public

te a poorly operated project ox by providing an improved program to replace
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or supplement one operating unsatisfadtorily. .

The influence of the gqural citizenry is difficult to measure, but
there was a pervasive lack of citizen interxest and concern over the issue of
bail reform and pretrial release. lAlso the individuals controlling the pro-~
cesses which bail reform attempts to change are too well insulated from out-
side pressure.

Regarding political pressures, most politicians have chosen to neglect,
or even worse, to denigrate the bail reform movement.

B. Alternative Reforms to Pretrial Release

In addition to the bail reform projects discussed on previous pages,
there are other types of pretrial release programs. One group of alternatives
are procedures used by police to release those accused of less serious crimes.

The citation program permits a police officer to issue a summons upon
apprehending a suspect on the street, rather than taking him into custody.

The procedure is identical to that used by police in ticketing traffic

offenses. In one locality, a summons is issued in nearly all misdemeanor cases,
such as petty theft, minor assault! and municipal ordinance cases. Despite the
obvious savings in police time, these citation programs have not, as a rule,
been very well received by police forces.

If the offender must be arrested and taken to a police station for book-
ing, he still may be spared detention if he can obtain station house release,
which is a second reform measure available to police. Typically, after arrest
the defendant is brought to the station house where he is interviewed to deter-
mine if he possesses sufficient community ties to qualify as a good risk. If
he does qualify, a recommendation is made to the precinct captain, who has
discretionary authority to release or detain. If released, the accused is pre-

sented a summons notifying him of his court date.
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Another reform program is directed at defendants after arrest but
before formal charging. Called pretrial diversion, the program offers educa-
tional and enployment oppoftunities to qualified participants, who are assign-
ed to counselors acting as middlemen between the participants and local social
welfare service o;ganizations.

At the completion of the prescribed 90-day period, the counseloxr may
recommend to the court dismissal of pending charges if the participant has
progressed satisfactorily; extension of the diversion period; or reversion of
the defendant to normal court processing.

Conditions of release is yet another bail reform approach, whereby the
court increases the extent of pretrial supervision over the defendant by plac-
ing a series of restrictions on his behavior before trial.

Another procedure is to release the defendant into the custody of a
willing private third party, who must be approved by the court. Those typic-~
ally chosen as personal sureties are the defendant's attorney, minister, or
school official. A variation to this approach is to release defendants. to
the supervision of an organization, rather than to that of an individual.

This is often referred to as community release.
A final alternative is daytime release, whereby defendants are allowed

to leave the jail during the day so they may continue their jobs or help pre-

pare their case.
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CHAPTER XII .
PART TWO CONCLUSIONS

This chapter outlines a model program based on the results of the 11~
city survey, comments on the factors influencing the initiation of bail pro-
jects, discusses the major effects of these projects, and evaluates the future
of bail reform.

A. The Model Program

The project should be staffed primarily by students who are able to
work full time during the day. Part-time workers who are full-time students
have not proved satisfactory. The conservatism of former law enforcement
officexrs makes them unlikely proponents of viable bail reform. The size of
the staff, of course, should be sufficient both to complete prerelease inves-
tigations in a timely manner and to supervise defendants adequately during the
pretrial period.

The staff should be supervised by an individual who is not directly
under the thumb of the sponsoring agency. This project directeor should be a
professional, trained in the problems commonly confronting the program's
clients,

Ideally, the sponsoring agency (usually the court system) should provide
the project with not only reliable and sufficient financial aid but also com~
plete autonomy in all phases of its operation.

Speed in reaching a defendant after arrest is extremely important,
although this should not be achieved at the expense of sacrificing reliable
verification of the defendant's community ties and prior record. The contro-
versy over objective versus subjective criteria is artificial and unimportant.
But an objective system is preferred here simply because projects using this

approach were more effective than projects employing subjective criteria.
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A continuing debate surrounds the fairness of the community ties
standard. Though certain defendants are discriminated xgainst by such a
gtandard, 1t seems to be the best alternative yet developed.

No crimes should be excluded from a bail project's jurisdiction. As
long as the defendant's background and community ties are carefully investi-
gated and he is adequately supervised during his pretrial release period, the
geriougness of his crime is irrelevant to whether he will or will not appear
ori his court date.

Total reliance on a phone call for verification of defendant-supplied
information has serious disadvantages. The few projects able to supplement
phone c¢alls with personal visits recommend the release of many more defendants.

Adequate pretrial supervigion of defendants is crucial, as is a proce-
dure that will notify them of their scheduled court appearance.

B. Influences Favoring Adoption of Bail Reform

A relatively apolitical court system is able to grant needed indepen-~
dence to bail projects, and even offer active support.

Second, community activism can be a positive influence for the adoption
of bail reform, which very rarely bursts forth from the mind of an enlightened
bureauecrat. And a project's continued success after its initiation is often

the result of community agitation.

The attitude of mass media, particularly the newspapers, is an important

influence. ' In one city, local television and radio stations went out of their
way to help the local bail project get off to a good start.
C. Effects of Bail Reform Projects

Degpite what might be agsumed, the mere presence of a bail project does
not guarantee that there will be an automatic increase in the number of defen-

dants released on thelr own recognizange. The eight projects studied can be

_—

seen as operating within three ranges of effecﬁiveness: some projects have
significantly increased the number of own-recognizance defendants; other

have only a minimal effect; still others are mere token efforts undertaken fox
cosmetic reasons and have no effect at all.

Bail projects also attempt to improve the process by which defendant
behavior can be predicted and controlled. This is achieved through selection
criteria and pretrial supervision.

Another effect of bail projects is to save cities vast sums that would
otherwise be spent on confining defendants and constructing new deéantion
facilities,

Indirect effects of bail projects are that (1) citizens become con-
vinced about the honorable and lumane intentions »f the courts, (2) they fre-
guently serve as a catalyst for other rxeforms, and (3) they relieve some of
the workload from overburdened judges. Other indirect results are that token
projects can endanger future, worthwhile efforts; effective projects reduce
the volume of business for the bail bonding industry and can exacerbate the
often strained relations between the courts and police.

D. The Future of Bail Reform

Bail projects have started, fcided, and then begun again--all within a
period of a few years. One explanation for this is that the reform movement
has not organized and received backing from a sufficiently large segment of
the citizenry.

Second, the financial crises facing cities has prevented them from
incorporating successful pilot projects into municipal operations, which often
results in the financial impairment and even discontinuance of those projects.

Third, when cities did take over funding of pilot projects, the munici-

palities also wanted a predominant role in the operation of these projects~-~
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often to the detriment of hitherto successful bail programs. ;
On the basis of the past, a bright future for bail reform is difficult 3
Y to foresee. However, a few projects have expanded into the area of pretrial
diversion, an approach representing the greatest advance and most forward—
looking development in the brief history of the bail reform movement.
Until the attitudes of the judiciary, who control the majority of bail !
projects, and of the general public change, and until the economic plight of |
the cities has been relieved, there is little cause for optimism about bail

reform. At best, the projects will probably continue to exist on a year-to-

year basis.
PART III

THE NATIONAL MAILED SURVEY

52 i
53




CHAPTER XIII
ATTITUDES TOWARD PRETRIAL RELEASE

There were 156 respondents (56 percent), scattered among 72 cities,

to the guestionnaire mailled to judges, prosecutors, defense attorneys, and

ball project directors {(or public defenders in cities without projects).
This chapter axplores their attitudes, as revealed by the survey, toward the
vparation of pretrial releage in the respondents' own communities.

A. The Role of Bail System Partleipants

As the last column in Table 2 indicates, 80 percent of all respondents
agrae that the judye is the most significant figure in deterxmining the gize of
an individual's bond, which is in agreement with the author's findings in thev
ll-gity intensive suxrvey.

Tuening to the prosecutors' evaluation of theix role, we find 56 per~
cent consider it as significant. Prosecuting attorneys from larger, poorer,
wastern eities are most likely to believe they play an important part in the
detormination of bail.

Regarding prosecutors' attitudes toward reducing the power of bonds-
nen, tﬁe author tentatively concludes that prosecutors in cities which are
operating effective bail programs, usually characterized by low forfeiture
rates and large numbers of defendants being released on recognizance, realize
tha@ bondsmen are not really essential to ensure adequate pretrial release
programs.

B. Intexpretation of Current Bail Practices

Table 3 indicates attitudes toward various bail practices. Only 26
percent of those responding to the 72-city survey could affirmatively state
Examin-

their satisfaction with the money bail system presently in operation.

ing the attitude of the judiciary in greater detail, cne finds that judges
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Table 2

Role Evaluation by Bail Administrators

Those Agreeing with Questionnaire Statement

All
Regpon-
dqnts

Questionnaixe
Statement:

Judges Prose-

cutorsg

Public - Ball Proj. Def.
Defenderxs Dirs, Attys,

Judge plays a
most signifi~
cant role.

82%(37)  78%(27) 76%(33) 60%(122)

100%(14)  61%(11)
Prosecuting ;
attorney plays
a significant

rola.

78%(35)  56%(20) - 93%(13) 56%(10) 86%(37) 70%(115)

The bondsman
plays a
crucial role.

58% (26) 74% (26) 86% (12) 83% (14) 58%(25) 72%(L03)

Power of the
bordsmen
should be
reduced.

58% (26) 53%(17) 58%( 8) - 61%(1l1) 53%(23) 56%(85)

from poorer cities and from western cities having bail reform projecte.were
the most likely to find the money bail system unacceptable (5 to 1 against).

In view oﬂvthe frequent charge that increased releage on recognizance
is at least partly responsible for the rising crime rate, an encouraging sign
is that a large Pexcentage of respondents were unwilling to blame own~recogni-
zance programs for cllmblng crime rates.

When looking at the responses pertaining to conditirns in pretriai
detention facilities, one is distressed that the most influential group in the
administration of bail--the judiciary--is so cautious of compléining about
overcrowded facilities. To put this in better perspective, 85 percent of the

judges from the larger cities agreed that their pretrial detention facilities

were inadequate, while only 41 percent of the judges from the smaller cities
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Table 3

Intexrpretation of Current Bail Practices

Those Agreeing with Questionnaire Statement

All
Questioanaire Judges  Prose-  Public Bail Proj. Def. Respon-
Statement cutors Defenders Dirs. Attys. dents
Approval of 27% 40% 36% 11% 16% 26%
current money (12) (13) (5) (2) (12) (44)
bail system
Bail should
be set at 36% 25% 57% 44% 65% 45%
more real- (16) (8) (8) (8) (28) (68)
istic levels
Increase use
in recognizance
release may 31% 27% 14% 22% 14% 25%
lead to rise (14) (12) (6) (4) (6) (42)
in cxrime rate
Presence of
overcrowded 51% 63% 64% 55% 72% 61%
detention (23) (20) (9) (10) (31) (93)
facilities
Pretrial
detention
haxms the 29% 12% 36% 50% 47% 35%
defense (13) (4) (5) (9) (20) (51)
preparation

reéched that conclusion.

And the reluctance of public officials to acknowledge the impact of
pretrial detention upon a defendant's ability to prepare his defense is very
surprising.

G, Preventive Detention

Although only one city in the nation, Washington, D.C., has enacted

preventive detention provisions, many court systems have been accused of oper-

ating informal preventive detention programs by simply setting the amount of
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bail beyond the reach of defendants presumed dangerous.

Fifty-one percent of the respondents to the 72~city survey supported
preventive detention as a c¢rime-reducing device; 16 percent were undecided.
Prosecutors (75 percent) are the staunchest believers in the use of preventive
detention. At the opposite end of the spectrum are defense attorneys. Occu-

pying the middle ground are public defenders and the judiciary.

Almost half the respondents agreed that an informal system of preventive

detention was operative in their communities. Approximately 54 percent agreed
.

that the practice of denying bail, setting it at an unattainable amount, or

employing other similar methods should be used with increasing frequency.

Prosecutors (8l percent) took the lead in advocating greater use of preventive

detention, whereas public defenders and defense attorneys were at the other

extreme.

D. Aalternatives to Current Practices

As noted in Table 3 only 26 percent of respondents agreed that the
traditional money bail system was a good procedure for determining pretrial
release. So it is not surprising to find that 70 percent endorsed bail
reform projects as worthwhile alternatives. However, an unusually large
number (21 percent) were undecided on this matter. Judges constituted the
professional group least willing to agree (58 percent) to the worth of bail
projects.

As might be expected, only 55 percent of respondents from "traditional"
cities agreed that bail programs were useful, in contrast to 76 percent from
reform cities.

In suggesting newer and more radical‘types of alternatives, however,
the author found a drastic decline in the percentage of respondents, particu-

larly the judiciary, who were willing to support such reforms. Third~party
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release, for example, was rebuked by nearly every group of respondents (only
35 percent agreed with the utility of third-party release, with 28 percent
undecided). And daytime release is only slightly more acceptable (42 percent,
with 25.6 pexcent undecided).
D. The Importance of Prompt Trials

The importance of a speedy trial to the effectiveness of a ¢ity's bail
program has besn a generally accepted belief. Ther
this. FPFirst, most feel that the defendant detained in jail should have his
guilt or innocence determined as soon as possible. Second, by reducing pre-
trial delay, one also reduces opportunities for the accused to commit addi-
tional crimes.

The national survey confirms this in that 72 percent of respondents
agreed that prompt trials would significantly aid the administration of bail

in their communities.
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CHAPTER XIV *
NATIONAL TRENDS: A DESCRIPTIVE ANALYSIS

The major purpose of this chapter is to present a statistical descrip-
tion of the administration of bail in the 72 cities surveyed and to determine
what influence, if any, the following demographic factors exert on operational
procedures: population, percentage of nonwhites, crime rate, median income,
geographic region, and percentage of famiiies earning less than $3,000 yeaxrly.
A. Organization and Procedures of Bail Administration .

A fixed bail schedule states the exact amount (or range) of bail appro-

priate for a particular crime. Using the schedule as a gquide, the judge does
not have to ask questions, review prior records, or peruse the arrest report.

In 84 percent of the surveyed cities, a fixed bail schedule was util-
ized. The survey revealed that one was just as likely to find fixed bail
schedules used in smaller cities as in the larger oﬁes. Also, the release
rate was unrelated to the absence or presence of a fixed schedule.

Regarding elapsed time from arrest to release, in 43 percent of the

cities defendants were able to ieceive their pretrial release on the same day
they were arrested if they could raise the required bail, In 40 percent of
the cities, the defendant had to wait until the following day; in 17 percernt,
he waited from two to seven days. The average waiting period was between 24
and 36 hours. There was no correlation between the length of the waiting
period and the selected demographic factors.

Respondents in each city were asked to evaluate the importance of

several release criteria used to determine whether a defendant will be granted

pretrial freedom. In 48 percent of the cities, the seriousness of the present
charge against the defendant was thought to be the most reliable criterion

predicting the defendant's pretrial behavior. In an additional 40 percent,
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this criterion was congidered only moderately important. Cities with the

higher crime rates are most likely to emphasize the importance of the current

charge.

Fifty~four percent of the cities regard the defendant's past record as
extremely important, while another 32 percent found it moderately important.
There was no relationship between demographic characteristics and cities
emphagizing this criterion.

Only 33 percent of the cities considered as extremely important the
defendant's past appearance record, although 74 percent rated it as important.
The larger cities with above averadge nonwhite populations are the strongest
supporters of this standard.

Regarding the presumed likelihood of defendants committing pretrial
crimes, this release standard was considered as either moderately or extremely
important by those in the majority of cities. There seems to be a weak rela-
tionship between cities whose citizens have above average income and those
favoring the use of this criterion.

Criteria related to community ties of defendants were thought to be
significantly less important than the release standards mentioned above. Only
9.6 percent of the cities believed that community ties were extremely. impor-~
tant; 73 percent rated them as slightly or moderately important. The larger
cities seem to favor use of this standard.

Despite authority to do so, most judges are hesitant to ask questions
regarding a defendant's community ties. The most common reason offered is

that there is not a verification method by which to validate the defendant's

responses. The national survey indicates that in 59 percent of the cities,

the local court system has instituted some type of verification process. There

is not a relationship between the presence of a verification system and demo-
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graphic characteristics.

The cities employ a wide range of notification procedures by which to

inform the accused of his scheduled court date: personal letter (35 percent),
oral statement (21 percent), telephone call (18 percent), formal notice to
appear (1l percent), and personal visit (7 percent). The majority of cities
(61 percent) notify the accused after he has left the courthouse, a procedure
relied upon principally by cities with small nonwhite populations.

The 72-city survey identified 30 municipalities where supervision of
defendants occurred during the pretrial period. all 30 operate bai; re-
form projects and use them to supervise selected defendants during pretrial
release. Larger cities have a slight proclivity toward operating supervisory
programs.

Focusing on pretrial detention, the survey found that 53 percent of the

cities do not possess separate detention facilities for pretrial defendants.
A daily detention expense of between $3 and $6 per inmate was reported by 70

percent of the cities.

‘.

Almost 75 percent of respondents agree that a prompt trial is essential

to the improvement of the American bail system. Twenty cities were unable to

estimate the amount of time between arrest and trial. For the balance, the

average delay was two months (trials of misdemeanants and felons are included).

The largest group of cities (14) reported a ﬁwo— to three-month delay. Large
northern cities were most prone to have extreme delays, although a city's
crime rate was not significantly related to the speed with which a defendant
had been brought to trial.
B. Bail Reform Projects

Two-thirds of the cities in the survey which have populations over

200,000 are operating bail reform projects. The information below is derived
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from a gurvey of 33 reform projects operating in cities of all sizes and
geographic locations. Fifteen of these projects admitted that no real progress
hag been made since their inception; the remaining 20 expressed a more optimis~-
tic opinion. (Most projects were initiated after 1964.)

only nine of the bail projects are sponsored by private agencles, such
as foundations, bar associations, and legal aid societies. The two most
common governmental sponsors are the courts and probation departments. The
type of sponsor, whether private ox public, had no bearing on the effective-
ness of the city's bail operation.

Volunteers accounted for the staffs of 41 percent of the projects. The
most common sources of volunteers were law students and VISTA personnel. (The
larger the city, the more likely its project will be staffed by volunteers.)
The majority of reform programs employed paid officers of the court, such as

probation officers, court clerks and administrators, and judge-appointed bail

investigators. These public servants were frequently criticized as pexrforming

their jobs in a lackluster mannexr.

Most bail projects (80 percent) had jurisdiction over felonies and
gerious misdemeanors.
C. Outputs of Bail Systems

Table 4 presents a statistical summary of the administration of bail in
the 72 cities surveyed. The following paragraphs will only supplement, not
repeat, the information in Table 4.

Of the respondents willing to estimate a five-year trend regarding the

number of defendants interviewed for own-recognizance xelease, 63 percent believed

the practice was being used more intensively in recent years and the number of
defendants recommended for release on own recognizance increasing.

Defendants may be released on their own recognizance through two prin-
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Table 4

Statistical Summary of Bail Administration in 72 Cities

Number and Percentage of Cities in Each Category

_ategories

+
Y

Forfeited
1. ROR'd 2. Money

Recc'd ROR'd Used Detained Rearrested
1. ROR'd@ 2. Money

Intexr-

% of Total
Defendants

Bonds-
men

for ROR

viewed

Bail

Bail

for ROR*

34%(25)

66% (48) 87%(63) 80% (58)

79%(57)

36%(26)

6% (4)

55% (40)

55%(40)

0 - 9%

113 (8) 13%(9)

4%(3) 39%(28) 13%(9) 18%(13)

18%(13)

11%(8)

3%(2)

10 - 19%

6% (4) 1%(1) 4%(3)

7% (5) 14%(10) 6% (4)

10%(7) 13%(9)

1s(1)

20 - 2%9%

3%(2)

7% (5)

3%(2)

7% (5)

14%(10)

10%(7)

10%(7) 6% (4)

30 - 39%

3%(2)

1%(1)

11%(8)

6% (4)

3%(2)

40 - 49%

26% (19)

17%(12) 3%(2)

4%(3) 9% (6)

4% (3)

50 - 59%

7% (5)

3%(2) 1%(1)

4% (3)

60 ~ 69%

6% (4)

1%(1) 1%(1)

3%(2)

70 - 79%
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3%(2) 1s(1)

3%(2)

80 ~ 89%

4%(3)

1% (1)

14%(14)

90 - 99%

National

Average for
72 Cities

8.2% 2.8% 3%

6.4%

19% 21% 40% 16%

28%

*Release on Own Recognizance
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cipal means. The large majority were released because judges agreed with the

recommendations of bail projects. However, judges also grant these releases
through their own independent detexmination, which explains the otherwise con-
fusing statistic, in Table 4 that indicates a greater percentage of defendants
were granted own~recognizance release than were recommended by the local bail
project. This percentage has been seen as increasing over the years by those
in 77 percent of the 72 cities. Cities with small black populations, low
poverty levels, and a below average cwime rate are most likely to release a
larger percentage of defendants on their own recognizance.

Approximately 64 percent of all defendants from the 72 c¢ities were able
to obtain their pretrial release by raising the required bail, although 40
percent resorted to bondsmen. About 42 percent of respondents believed bonds-
men had experienced a decline in business over the last five years, whereas 4l
percent saw no change.

The lé~percent figure noted in Table 4 for the number of defendants
detained includes those accused of both misdemeanors and felonies. Respond-
ents in only a relatively few cities believed there had been an increase in
the percentage of detained defendants during the previous five years. Seventy-
five pexrcent of cities with populations over 200,000 have a detention rate
above the national average of 16 percent.

The 72-city survey estimated that 7 percent of defendants awaiting trial
were rearrested, a low figure in relation to that of other studies~~perhaps
because of the inclusion of many relatively small cities in the sample. About
half the cities have experienced a climb in the rearrest rate. City size is
significantly related to the rearrest rate; the larger cities have severe

court congestion problems, which give defendants additional time in which to

commit crimes. DLikewise, in most cities forfeiture rates have increased.

gy e

CHAPTER XV *
NATIONAL TRENDS: FOUR MAJOR ISSUES

The four major issues examined here pertain to reducing the forfeiture
rate, decreasing the percentage of released defendants committing crimes dur-
ing the pretrial period, maximizing the effectiveness of bail programs, and
determining the impact of bail reform projects.

A. The Forfeiture Rate: How Can It Be Reduced?

When comparing forfeiture rates and operating procedures for pretrial
release, one finds nearly 70 percent of the cities operating a supervisory
system are experiencing a below average forfeiture rate, while 65 percent of
those cities plagued by an above average forfeiture rate have failed to install
such a system.

A second procedure related to the forfeiture rate is the place where the
defendant is notified of his next court appearance. Nearly 8C percent of the
cities notifying defendants at the courthouse rather than at a later date
(usually by mail) were able to maintain a below average forfeiture rate. Only
23 percent of those cities notifying defendants after bail hearings possessed
a below average forfeiture rate.

Regarding the influence of release criteria on forfeiture rates, the
traditional criteria of present charge and past criminal record were of little
utility in foretelling the defendant's pretrial behavior. Rather community
ties and past appearance record are the most reliable pretrial release
criteria for predicting a defendant's appearance in court. In 67 percent
of the cities where community ties were considered extremely important, and
in 64 perxrcent of those municipalities where past appearance record was
stressed, the forfeiture rates were below average.

In contrast, above average

forfeiture rates were experienced (1) by 70 percent of those cities where
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seriousness of the charge was thought to he an extremely important release
griterion and (2) by 63 percent of the cities where past criminal record was
emphagized. MNone of the demographic factors described at the beginning of

the previous chapter significantly influenced any city's forfeiture rate.

Although below average forfeiture rates have been associated, or corre-
lated, with such factors as the existence of supervisory procedures, this does
not necegsarily mean a cause-and~effect relationship exists. For example,
four-lane highways are associated with high speed traffic but certainly do not
cauge cars to travel fast. However, a method, called regression analysis,
doen exist by which to determine the extent to which one factor causes the
pxiatance of another.

When regression analysis is applied to the majoryérocedural fdcto;s
that might affect a city's forfeiture rate, only the presence of a supervisory
gystem was found to be a significant causal influence. Similarly, among
release criteria, community ties and past appearance record scored the highest.
B. Decreasing the Rate of Crime Attributable to Defendants Awaiting Trial

Seventy-two percent of cities where there is a system of pretrial super-
vision report that the rate of pretrial rearrests is less than the national
average. However, none of the release criteria are.related to the rearrest
rate. Demographic characteristics of cities are of little value in accounting
for variations in rearrest rates among cities. |

Regression analysis indicates an important causal relationship between
the presence of a supervisory system in a city and its rearrest rate. But
none of the release criteria (community ties, present charge, etc.) achieved
a significant score.  Ag in the case of the forfeiture rate, the procedural

factors as a group (supervisory system, place and method of notification, and

varcfication) have a stronger causal influence on rearrest rates than do the
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release criteria.

C. Effectiveness Rating

In nearly 60 percent of the cities whose bail system is above average
in effectiveness (release of relatively large numbers of defendants without
adversely affecting forfeiture or rearrest rates), a system of pretrial super-
vision was in effect. Conversely, almost 70 percent of the cities with a
below average effectiveness rating were not utilizing such a system.

Interestingly, over 90 percent of the surveyed cities using some method
of supervision are operating bail refcrm projects and nearly 66 pe;cent of
this group are able tc maintain above average effectiveness.

Of those cities where bondsmen operate, 64 bercent were below average
in effectiveness, which is relaﬁed to tﬁe finding that the presence of bonds-
men is not linked-to lower forfeiture or rearrést rates.

In cities whose bail systems are among the most effective, emphasis is
placed on the defendant's past appearance record along with his community ties.
Of those municipalities where present charge and prior criminal record are
'stressed, less than 40 percent were operating bail systems of above average
effectiveness. |

Demographically, the most effective bail systems are most commonly
found in smaller cities (under 200,000 population), which héve a low poverty
level, small percentage of blacks, and a below average crime rate.

Again,lthe regression analysis finds the presence of a supervisory
system as the most important causal influence.

D. Bail Reform Cities v. Traditional Cities

Since bail reform projeéts constitute the principal alternative to the

traditional money bail system, a crucial question is whether such projecté

Yeally make a difference to the average defendant. Table 5 indicates that 58

67
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Reform v. Traditional
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Alsc, Table 5 reveals that only one-third of traditional cities ha
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cities are above this level. pable 4 indicated that on average 21 percent of
all defondants wera released on thgir own recognizance. When allocated to
roform and traditional cities, the percentages are 24 and 16 percent, respec-
tivoly. When this is considered in relation to the lower forfeiture and
rﬁﬁrrnﬂt rates of accused released on their own recognizance, in comparison to

» ‘ i : i that
naney hail éefﬁn&auts (see Table 4), such facts fly in the face of claims
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bail systems utilizing the expertise of bondsﬁén can operate generally at
higher levels of effectiveness. ‘

Table 5 also confirms that the volume of business for bondsmen in
reform cities is significantly lower than in traditional localities, which
helps expléin the antagonism manifested by the bail bonding industry toward
reform projects.

One would expect that since reform cities have been releasing a greater
percentage of defendants than in traditional citi;s, more of the latter would

have a detention rate above the national average. This assumption is supported
by iabie 5, which shows that 60 percent of the traditional cities have a deten-
tion rate above the national average (16 percent of defendants), while only 45
percent of the reform cities are detaining more than the 16 percent average.

In demographic terms, bail reform projects are more likely to be found

in larger western cities.

As indicated, cities with reform projects are operating more effective

bail systems than those found in traditional municipalities. This raises the

*

important question of whether there are certain characteristics that help
ex§lain why some reform programs afe more effective than others.

Sixty percentAof refé?m projects initiated prior to 1965 tend to
operate at above average effectiveness, perhaps because of their greater
experiencg; only 40 pexcent of post-1965 projects achieved above average
scores. Volunteeré, in contrast to paid staff, were decidedly more successful
in holding down the forfeiture rate, which was below average in 73 percent of
volunteer-staffed brojects. Projects with volﬁnteer staffs released an above
average percentage of defendants on their own recognizance and operéted

slightly more éffedtive projects than did paid staffs.

The scope of the project's jurisdiction (misdemeanors, felonies, ox
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bothl; type of spongoring agency (public or private), and source of funds did
ft bear a gignificsnt relationship to forfeiture rate, own-recognizance per—
eantage, or project offectiveness.

Uning regréopion dnalysis to discern cause-and-effect relationships, we
find that projects with volunteer gtaffs release more defendants on their own
recognizance and otill maintain low forfeiture rates.
£, Goneral Conclusion

Interagtingly, the information developed by personal interviews in the
13 ritien wan in virtual agreement with the data developed by the 72-city
mailed guestionnalre. In a nutshell, bondsmen are not essential for an effec-
rive pyotem of pretrial release; indeed, bail reform projects have outper-
formed bondsmen by roeleasing more defendants and in so doing have better safe-
guarded the rights of the accused, more effectively protected the public from
“oretrial erime,” assured the appearance of a greater percentage of defendants

for trial, and goved eitics a good deal of money in the process.
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