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Alternatives to .Im.prisonment 
I 

A comparative study of the use of alternatives to imprisonment 
in the member states of the Council of Europe. 

By Peter J.P. Tak 

Introduction 

During the last 100 years, criminal justice 
policymakers in EUiOpe have become 
convinced of the limited usefulness of 
short-term imprisonment. The deterrent 
effect of this sanction seems insignificant 
when weighed against the damaging 
effects of short-term imprisonment on the 
offender, his or her home environment, 
and, eventually, on the community. 

This realization has led most western 
European countries to implement far
reaching changes in sanctions with a 
view to drastically reducing short-term 
imprisonment as a judicial response. 
Legislators have attempted to achieve this 
reduction by: 
• Abolishing prison sentences of less 

than 1 month. 
• Radically restricting the opportunity to 

pass short unconditional prison sen
tences. 

• Widening the applicability of the sus
pended sentence. 

• Strongly emphasizing noncustodial 
sentences. 

Summarized from Communitv Sa";ee liS un Alter
nutil'l! 10 the Prison Sentence: "Altemative~ to Im
prisonment," by Peter J.P. Tak, with permis~ion of 
the International Penal and Penitentiary Founda
tion, Bonn, West Germany. 19117. 14 pp. NCJ 
106912. Summary publi~hed January 19K,}. 

• Restructuring the fines system by intro
ducing community service orders of 
"day tines" and unpaid labor and wid
ening the applicability of monetary 
sanctions. (Under day-fine systems, 
the number of fine days, or severity of 
punishment, is determined by the seri
ousness of the offense but without 
regard to the offender's means. The 
monetary value of each day is then 
set explicitly in relation to what the 
offender can afford.) 

• Introducing new sanction modalities, 
such as the declaration of guilt with
out imposition of a punishment or a 
warning. 

None of these legal measures has had the 
desired effect: the short prison sentence 
still seems to be the preferred sentence 
for misdemeanors and other minor of
fenses. For this reason. much creative 
and energetic work has been put into 
creating sanctions with the same punitive 
value as the short-term prison sentence, 
but without the damaging consequences 
of short-tenl1 imprisonment. These 
newly developed sanctions are therefore 
known us alternative sanctions. 

Major impetus for the development of 
these alternative sanctions came from the 
Council of Europe. In 1976. Ihe Commit
tee of Ministers of the Council of Europe 
adopted a resolution asking member state 
governments to study various alternatives 
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to prison sentences. In particular. the 
member states were requested to look 
into the advantages of community work, 
such as the opportunity it provides for 
the offender to make amends and for 
the community to participate in the 
offender's rehabilitation. The resolution 
led a great number of member states to 
study the desirability and possibility of 
legally implementing the alternative 
sanctions; in particular. the community 
service order. This study compares 
the responses from the various member 
countries. some of which have passed 
legislation and some of which have bills 
pe~nding. 

Shortage of prison capacity 

Almost all member countries of the 
Council of Europe are struggling with a 
prison capacity shortage and therefore 
many have found alternative sanctions 
desirable. Several countries have made 
attempts to increase capacity that include: 
• Automating the administration of the 

prison system in order to use prison 
space more efficiently (Sweden). 

• Building new correctional facilities and 
reopening those previously closed (The 
Netherlands). 

• Granting general amnesty or pardon 
(France and Italy). 
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Downgrading property offenses. 
whereby the maximum imprisonment 
was reduced by 25 percent (Denmark). 

• Double-ceiling inmates (Austria, 
France. and Belgium). 

• Increasing the use of conditional re-
lease (The Netherlands and Denmark). 

Although these measures have alleviated 
crowding to some extent. they are still 
insufficient to resolve the projected long
tenn prison capacity shortage. Also, in 
many countries. expansion of prison 
capacity by building new facilities has 
encountered political resistance due to 
financial and other considerations. The 
economic recession in Europe. therefore. 
has played a part in compelling govern
ments to look for alternatives to the short-
tenn prison sentence. . 

Legislative action 

In Spain, extensive discussion on com
munity service orders took place during 
the preparation of a new criminal law 
code in 1980. The reason the concept of 
alternative sanctions was not included in 
the code was that a well-organized proba
tion service to supervise community 
service work did not exist. Instead of 
introducing unpaid labor as an alternative 
to the short- tenn prison sentence, in 1983 
a second bili was introduced requiring 
prison sentences of less than 6 months to 
be abolished in Spain. 

The second bill clearly shows the influ
ence of attempts in the Federal Republic 
of Gennany, Austria, and Portugal to 
eliminate short-tenn prison sentences. 
even though in the first two countries a 
less far-reaching regulation has been 
included in their penal code. The Ger
man Penal Code and Austrian Penal Code 
legislate that a sentence of up to 6 months 
may not be given unless special circum
stances, such as a need for deterrence. 
make a prison sentence advisable. The 
Portugese Penal Code goes a step further 
by requiring that all prison sentences up 
to and including 6 months be converted 
into fines. unless imprisonment is neces
sary to prevent further offenses from 
being committed. Three very recent bills 
(in France, Switzerland. and Belgium) 
now have similar provisions. with the 
Swiss bill further providing that prison 
sentences of up to 1 year may only be 

passed if deemed absolutely necessary to 
prevent the offender from recidivating. 
And. a bill for a new French Penal Code 
contains a provision that would convert 
sentences of less than 4 months into 
fines. 

In Belgium. the commission that had 
the task of reviewing the penal code 
discussed community service orders in 
its final report. but felt compelled to 
reject both a statutory regulation and 
experimentation because of a shortage 
of personnel to supervise the perfonnance 
of community service. However, it ap
pears that. there is a definite tendency 
toward dismantling the short-tenn prison 
sentence. 

Sweden has decided against community 
service as an alternative to the short-tenn 
prison sentence. In the final report of the 
Frivardskommitten (the commission for 
noncustodial sentences). the following 
reasons were given: 
• There are few figures available on the 

effects of alternative sanctions and, 
insofar as data exist. community serv
ice is given as an alternative to impris
onment in fewer than 50 percent of the 
cases. 

• Community service orders assume that 
the person to perfonn the work has 
certain social skills. The majority of 
the current Swedish prison popula
tion-often drug addicts and/or aleo
holics-do not have these skills. 

• Swedish society is highly professional
ized. and most available work is done 
by professional staff trained for the job. 
It would be difficult to find suitable 
community service tasks for offenders. 

• Finally. it was felt questionable 
whether work could be u~ed as a sanc
tion. because work is genl!rally seem as 
a privilege and forms an importanl part 
of social life. -

The judicial sanction of unpaid work can 
be imposed as a principal sentence in the 
United Kingdom. France. and Portugal. 
and as a condition of a suspended or 
conditional sentence in the Federal Re
public of Germany. France. Denmark. 
Luxembourg. Norway. and The Nether
lands. The United Kingdom has had the 
most experience with community service 
orders and has become a model for other 
European c:>untries. 

Experiments with community service 

In Denmark. the experiments with com
munity service (samfundstjeneste) were 
initially restricted to Copenhagen and 
northern Jutland. but when. after a slow 
start. the experience seemed positive. the 
experiments were extended to the entire 
country. The experimental phase was 
concluded in 1986 and a decision will be 
taken shortly on whether a legal frame
work for this sanction is feasible. 

In Norway. experiments with community 
service orders (samfunnstjeneste) have 
been conducted in Stavanger and 
Rogaland since 1984; they were extended 
to the rest of the country in 1986. 

In The Netherlands. after 5 years of ex
perimentation. a legal regulation has been 
prepared in which unpaid community 
service as a principal penalty at the final 
sentence is th~ only modality. 

In Luxembourg the situation is somewhat 
different. Until September 1986. the 
Justice Minister could authorize those 
sentenced to imprisonment to carry out 
community service activities in order to 
be eligible for a pardon. Initia!lyonly 
those sentenced for up to I year of im
prisonment were allowed to do commu
nity work, but later those with longer 
sentences were also considered. The 
Luxembourg system at that time lacked 
both legal regulati.on and tixed guide
lines. and one of its disadvantages was 
that even when community service had 
been completed. it was still uncertain 
whether the offender would be granted a 
pardon. Occasionally. a pardon was not 
granted. In September 1986. new legisla
tion was adopted that provided a legal 
basis for community service. The judge 
may now impose community service as a 
condition attached to the decision to defer 
or suspend a sentence. 

In Switzerland a bill was presented at the 
beginning of 1986 to revise the penal 
code: the~bill proposes community ~erv
ice as a principal sentence. instead of a 
prison sentence of less than I year or a 
tine. 

In Belgium there is a noticeable swing in 
favor of community service. A proposed 
bill provides that where a prison sentence 
is given for a crime. and the accused has 
not had any unconditional sentences of 
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more than 4 months during the 5 years 
preceding the committed offense. the 
judge may order the offender to perfonn 
unpaid work for at least 40 hours. and 
up to 240 hours. The text of this bill is 
a literal translation of an article of the 
French Penal Code. which regulates 
community service as a principal ' 
sentence. 

In late 1985. Belgium published a draft 
penal code that provides for the replace
ment of a prison sentence by community 
service. The draft only contains a sum
mary scheme for this alternative penalty; 
it is. for example. unclear what would be 
the maximum tenn of imprisonment for 
which community service could be sub
stituted, and under what judicial frame
work it could be imposed. Little more 
can be deduced from the text except that ' 
community service cannot be imposed as 
a principal sentence. 

The viability of community service 
work as an alternative to prison 

The starting point of all written statutory 
regulations and experiments concerning 
community service is that the penalty of 
unpaid work replaces the unconditional 
prison sentence that a judge would other
wise impose. Two questions are impor
tant in this connection: 
1. For what maximum tenn of im
prisonment is community service an 
alternative? 
2. Can community service be applied as 
a punishment for all indictable offenses? 

Both of these questions were amply dealt 
with in all member states' studies; how
ever. there was little unifonnity in the 
answers. 

In some countries no maximum is given 
for the application of community service. 
In France. community service can only be 
imposed as a principal sentence for an 
offense that carries a prison sentence of 
between 2 months and 5 years. Theoreti
cally, therefore. community service can 
replace a prison sentence of lip to 5 years. 
Where community service is imposed as 
a condition under a suspended sentence. 
this fonn of sanction may also be given 
for crimes that carry a prison tenn of 5 
years or more. In the Federal Republic 
of Gennany, where the imposition of 

community service under a suspended 
sentence is one available option, the theo
retical upper limit is 2 years, being the 
maximum suspended sentence that can be 
imposed. 

In Portugal. The Netherlands, and Swit
zerland the maximum prison sentenccl 
that can be replaced by a community 
service order is 3 months, 6 months, and 
I year, respectively. In Luxembourg, the 
maximum penalty that could be consid
ered for substitution was I year in prin
ciple, but longer sentences were not ex
pressly ruled out. Since the new legisla
tion came into force in September 1986, 
the maximum penalty has been 2 years of 
imprisonment. 

Especially for those countries where only 
a general indication is given of the maxi
mum tenn of iQ1prisonment for which 
community service can be an alternative, 
the answer to the second question above 
can provide more detail in the area of 
·applicability. In theory, none of the 
statutory or experimental regulations 
exclude particular indictable offenses 
from the application of community serv
ice: in some regula.tions provisional reser
vations are made. In the Danish experi
mental regulations, for instance. drunken 
driving is excluded because it is feared 
that insufficient work projects could be 
found to meet the demand from this cate
gory of convicted persons. For other 
indictable offenses. mainly violent and 
sexual crimes. there is an obvious argu
ment for not applying it. 

Community service is also not seen as the 
most appropriate penalty for drug and 
alcohol offenses. or offenses committed 
by addicts. because it is feared that ad
dicts would not be in a tit state to perfonn 
community service properly. In France. 
recidivists who in the 5 years prior to the 
new sentence had been sentenced to an 
unconditional prison sentence of 4 
months are only considered for commu
nity service under a suspended sentence. 
Finally. in Switzerland. a community 
service order can only be issued to tirst 
offenders where it does not seem neces
sary to impose a tine or a prison sentence 
to deter him or her from committing 
further offenses. 

The general picture that emerges is that 
this alternative sanction appears appropri-

ate for misdemeanors and nonserious 
crimes. such as property offenses. Fur
ther inquiry about the practical applica
tion of the community service order 
showed that property offenses are most 
frequently punished in this way in all 
countries. 

Attempts to discover the maximum sen
tence for which community service can 
fonn an alternative are frustrated by the 
fact that The Netherlands is the only 
country in which judges are required to 
make explicit what sentence the commu
nity service order is replacing. 

The number of community service 
hours 

A study of the minimum and maximum 
number of hours of community service 
that can be imposed results in an uneven 
picture. In Portugal, the minimum num
ber of community service hours is 9; in 
the Swiss draft bill. 10 hours; in Den
mark. France. and the United Kingdom. 
40 hours; and in Norway and Belgium, 
50 hours. In The Netherlands during the 
experimental period it was 30 hours. but 
no minimum is stipulated in the pending 
bill. 

Similarly, the maximum number of com
munity service hours shows differences. 
In Portugal it is 180 hours; in Denmark 
200 hours: in France. Norway. The Neth
erlands. Switzerland. and the United 
Kingdom. 240 hours: and in Belgium. 
300 hours. The Gennan Penal Code has 
no minimum or maximum number of 
community service hours that can be 
given under a suspended sentence. In 
Luxembourg. prior to the 1986 legisla
tion. I week of community service had to 
be worked for each month of a prison 
sentence. This took place mostly during 
holidays and vacations and could be W 

spread Gut over several holidays. The 
new legislation stipulates that the Attor
ney General is to make the decision con
cerning the community service (type of 
work. number of hours. and period for 
completion). 

In almost all countries where community 
service can be given as a principal sen
tence. the judge's task is conti ned to 
setting the number of hours of commu
nity service and the period within which 
it must be completed. 
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Specific compliance with the order and 
its performance is supervised by the 
probation service (Denmark. Norway. 
Portugal. the United Kingdom. and Bel
gium)~ by {he sentencing judge (France): 
by the Attorney General (Luxembourg); 
and the Public Prosecutor's Office (Fed
eral Republic of Germany). 

Nonfulfillment of a community service 
order 

Failure to discharge the duties of a com
munity service order made as a principal 
sentence can have different consequences 
in different countries. 

In the United Kingdom it leads either to a 
fine of up to 400 British pounds (approxi
mately $476) or to the revocation of the 
order and a new penalty. In France. 
nonfulfillment is itself a punishable of
fense for which an offender can receive a 
prison sentence of up to 2 years as well as 
a fine. 

In The Netherlands. a community ser
vice order that has not been fulfilled is 
converted into the prison sentence it 
originally replaced. 

The Swiss bill proposes that the commu
nity service order be converted into a 
prison sentence at a rate of I day of im
prisonment for each 6 hours of commu
nity service not fulfilled. The Belgian 
draft bill provides that where the order 
has not been carried out satisfactorily, the 
sentencing judge may increase the com
munity service order by up to 30 hours. 
Therefore, the consequence of failure to 
discharge community service duties 
given as a principal sentence is funda
mentally different from that which results 
from nonfulfillment of the conditions laid 
down under a conditional or suspended 
sentence. 

In the case of nonfulfillment of the com
munity service order given as a principal 
penalty, the accused only knows the fixed 
minimum and maximum terms that can 
be given for this new punishable offense, 
but is uncertain ·as to what he or she 
would actually receive. Considering that 
the sentence is being given for a new 
punishable offense, and that the original 
offense plays no part whatsoever in the 
assessment of the level of punishment. 

the accused risks getting a prison sen
tence considerably more severe than that 
which he or she would have been given 
for the original offense. For this reason, 
the Dutch bill includes the provision that 
the judge must indicate the unconditional 
prison sentence that he was considering 
imposing, so that the convicted person 
knows precisely what to expect if he or 
she fails to do the unpaid community 
work. 

Other applications of the community 
service order 

The discussion above has only dealt with 
the sanctions systems in which commu
nity service plays a role as an alternative 
to the short-term prison ~entence. How
ever, community service also has a role 
as an alternative to o\'her principal sen
tences or consequences of sanctions. 

In a number of Euro't'ean countries. the 
community service order can be imposed 
instead of a fine. u( the request of the 
person fined. And in Switzerland, when 
an offender defaults on payment of a 
previously imposed fine. he or she can be 
ordered to perform community service in 
lieu of imprisonment. In Norway. the 
possibility of performing a community 
service as an alternative to detention for 
fine default was abolished in 1986. Fi
nally. in the Federal Republic of Ger
many, community service is playing an 
increasingly significant role as an alterna
tive to imprisonment following tine de
fault. Since this form of community 
service is regulated at the State rather 
than Federal level. the regulations gov
erning it vary. 

Conclusion 

Many European countries have intro
duced the community service order dur
ing the last decade. either as a principal 
sentence or as a condition under a sus
pended or conditional sentence. Both the 
idea and its implementation have varied 
somewhat in the different countries. 
There is, for example. a marked contrast 
between France and the Federal Republic 
of Germany in the statutory regulations 
dealing with community service orders 
that may be attached as a condition to 
suspended sentences. 

Whereas in France there is scarcely a 
judicial facet of community service that 
has not been regulated in detail, German 
regulations are conspicuous for their lack 
of detail. This has led to an extremely 
marginal application of community serv
ice as an alternative to imprisonment in 
the Federal Republic of Germany. 

Besides a well-reasoned statutory regula
tion, a carefully prepared infrastructure is 
also needed for the sanction to be suc
cessful. This is clear from experiences in 
Portugal, where the practical application 
of this alternative has been very limited. 

In other countries-Denmark. France, 
Norway, and The Netherlands-the expe
rience accumulated in the tirst year of the 
experiments and the statutory regUlations 
showed that few community service 
orders were issued. As time went on and 
more experience was gained, the orders 
increased. 

With regard to those countries where this 

• 

alternative sanction has not yet been • 
discussed, or where opinions about it are 
still being fomled, a more intensive legal 
treatise on this sanction could act as a 
stimulus to speed up the process. A com-
parative study of this kind would have to 
describe the systems of sanctions within 
which community service has acquired a 
place. and give an overview of the expe-
rience acquired in practice. An essay of 
this nature could also be of use to those 
countries where the application of com-
munity service is still experimental and 
where a statutory regulation has yet to 
be made. Finally. the countries that have 
already implemented community service 
in their penal codes would also prottt 
from such a survey, since it would point 
out possible measures to expand the 
applicability of community service as 
an alternative to other sanctions. such 
as fines or detention for tine default. 
as well as ways to improve existing 
infrastructures. 
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