U.S. Department of Justice
Office of Legal Policy

Report to the Attorney General

The Law of Pre-Trial
Interrogation

February 12, 1986

Truth in Criminal Justice Series
Report No. 1




1S3 b

Report to the Attorney General
on
The Law of Pre-Trial Interrogation

Truth in Crimipal Justice
Report No. 1

LT

NCJRS

JAN 15 Recd

IR e,

ACQUISITIO NG

FIES NN

Office "of Tégal Policy™*
February 12, 1986



115136
U.S. Department of Justice
National Institute of Justice

This document has been reproduced exactly as received from the
person or organization originating it. Points of view or apinions stated
in this document are those of the authors and do not necessarily
represent the official position or policies of the National Institute of
Justice.

Permission to reproduce this cepyriGfited material has been

ranted by, . .

TubTic Domain/Offic eof Legal
Policy/U.5. Dept. OL Justice

to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permis-

sion of the tupgright owner,



Offire of the Attornep General
Washington, B. ¢. 20530

The function of the criminal justice system might best be
summed up as the protection of the innocent. 1In criminal
prosecutions, an extensive system of rights and procedures gquards
against the conviction of an innocent person. Equally important,
enforcement of the criminal law in all its phases -- crime
prevention, police investigations, criminal prosecutions and
corrections -- also aims at protection of the innocent. By
detecting, convicting and punishing those who break our laws, we
protect innocent pecple from the depredations of criminals.

To protect the innocent effectively, the criminal justice
system must be devoted to discovering the truth. The truth is
the surest protection an innocent defendant can have. Uncovering
the truth and presenting it fully and fairly in criminal
proceedings is also of critical importance to the effort to
restrain and deter those who prey on the innocent.

Oover the past thirty years, however, 'a variety of new rules
have emerged that impede the discovery of reliable evidence at
the investigative stages of the criminal justice process and that
require the concealment of relevant facts at trial. This trend
has been a cause of grave concern to many Americans, who perceive
such rules as being at odds with the goals of the criminal
justice system. Within the legal profession and the law
enforcement community, debate over these rulées has been
complicated by disagreements about the extent to which
constitutional. principles or valid policy concerns require the
subordination of the search for truth to other interests.

This report is a contribution to that debate. It was
prepared by the Office of Legal Policy, a component of the
Department of Justice which acts as a principal poliecy
development body for the Department. At my request, the Office
of Legal Policy has undertaken a series of studies on the current
status of the truth-seeking function of the criminal justice
system.

This volume, #The Law of Pre-Trial Interrogation,” is the
first in that series. It comprehensively reviews the
development of the law of pre-<trial interrogation from its
medieval origins to the Supreme Court’s 1966 decision in Miranda
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v. Arizona, 384 U.S. 436. It places the “Miranda rules®” in
historical and constitutional perspective; rigorously analyzes
the Miranda opinion itself; describes the practical effects of
Miranda and subsegquent legal developments; and compares current
American law in this area to the rules and practices of several
foreign jurisdictions. It also analyzes the policy
considerations relevant to the formulation of rules and
procedures for pre~trial gquestioning, and examines the prospects
for reform.

In light of the general importance of the issues raised in
this report and its companion volumes, it is fitting that they be
available to the public. fThey will generate considerable thought
on topics of great national importance, and merit the attention
of anyone interested in a serious examination of these issues.

EDWIN MEESE III
Attorney General



Executive Summary

The existing rules in the United States governing the questioning of
suspects in custody are based on the Supreme Court’s 5-to-4 decision in
Miranda v. Arizona, 384 U.S. 436 (1966). The Court in Miranda
promulgated a new, code-like set of rules for custodial questioning,
including the creation of a right to counsel in connection with custodial
questioning, a requirement of warnings, a prohibition of questioning
unless the suspect affirmatively waives the rights set out in the warnings,
and a prohibition of questioning if the suspect asks for a lawyer or
indicates in any manner that he is unwilling to talk. These admittedly
non-constitutional standards impede the search for truth by conditioning
inquiry, no matter how brief and restrained, on a suspect’s consent to be
questioned, and by excluding a suspect’s statements at trial, though fully
voluntary and reliable, if obtained in violation of Miranda’s “prophylac-
tic” procedures. Beyond their costs to the truth-finding process, the
Miranda rules can also validly be criticized as inept and ineffective means
of promoting fair treatment of suspects. Their imposition by judici«l fiat
has effectively precluded the development of superior alternative proce-
dures.

This Report carries out a comprehensive review of the development
of the law of pre-trial interrogation from its medieval origins to the time
of the Miranda decision; analyzes the Miranda decision itself; describes
the practical effects of Miranda’s standards and subsequent legal
developments; and examines the legal rules and practices of several
foreign jurisdictions relating to the questioning of suspects and defend-
ants. The Report recommends that the Department of Justice seek to
secure a decision by the Supreme Court overruling or abrogating the
Miranda decision and that the Department develop and implement an
administrative policy governing the conduct of custodial questioning by
the Department’s agencies.

In greater detail, the main findings and recommendations of the
Report are as follows:®

" A condensed version of this Report’s review of historical issues and its analysis of the
Miranda. decision and subsequent developments appears in Markman, Miranda v.
Arizona: A Historical Perspective, 24 Am. Crim. L. Rev. 193 (1987).



I. History of the Law of Pre-Trial Interrogation

The right against compelled self-incrimination came into being as
part of the reaction to governmental inquisitions in England against
political and religious dissidents in the sixteenth and early seventeenth
centuries. While the right had emerged in a recognizable form by the
mid-seventeenth century, it was understood in connection with pre-trial
interrogation as not exiending beyond a prohibition against actually
forcing a person to incriminate himself. Suspects accordingly could not
be tortured or required to answer questions under oath, but were subject
to pre-trial interrogation by justices of the peace with no right to
warnings or counsel and no right to prevent questioning from taking
place. Statements made inn response {o such questioning -- as well as any
refusal to respond to the magistrate’s questions -- were admissible in
evidence at trial.

The materials asscciated directly with the formulation of the
Constitution and the Bill of Rights do not suggest any purpose of
extending the self-incrimination right beyond its common law scope.
Rather, they show a primary concern with the most extreme inquisitorial
abuses, and particularly with the possibility that the federal government
might use torture to obtain confessions in the absence of a constitutional
prohibition of compelied self-incrimination.

In the course of the nineteenth century, the common law institution
of pre-trial interrogation by judicial officers passed into history, and the
focus of the law shifted to the new institution of police interrogation.
Between the late nineteenth century and the late 1950’s, the Supreme
Court reviewed numerous cases which raised questions concerning the
procedures that were later imposed by the Miranda decision -- such as
warnings and a right to counsel -- and held uniformly that such
procedures werz not required in pre-trial interrogation, Only statements
obtained through actual coercion or compulsion (“involuntary” coufes-
sions) were held to Le constitutionally inadmissible.

The traditional standards began to break down in the early 1960’s
when the Supreme Court entered a phase in which history and precedent
counted for little. In Escobedo v. Illinois, 378 U.S. 478 (1964), the Court
indicated for the first time that a warning to the suspect or the assistance
of counsel would in some circumstances be required in police interroga-
tions. The Court also borrowed from extra-judicial sources in its creative
efforts, appropriating the warnings that the FBI gave to suspects in 1966
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as a matter of administrative policy, and transforming them into
nationally applicable requirements in the Miranda decision. The same
period was characterized by intense interest by law reform bodies and
legislatures in defining new standards for police interrogations, but this
legal ferment was cut off when the Court imposed its own standards in
Miranda.

II. The Decision in Miranda v. Arizona and Subsequent
Developments

In general character, the Miranda decision stood somewhere
between a code of procedure with commentary and a judicial decision in
the conventional sense. Chief Justice Warren, who devised the detailed
set of rules announced in the decision, initially drafted the opinion of the
Court so as to make these rules constitutional requirements. However, he
was forced to accommodate Justice Brennan, who insisted that the
federal government and the states should have the option of developing
alternative rules counteracting the pressures of custodial interrogation.
The final version of the opinion took the position that compelled self-
incrimination would necessarily occur if statements were obtained from a
suspect without special safeguards, but acknowledged that the specific
procedures prescribed by Miranda were dispensable if it could be shown
that other rules were equally effective.

Empirical findings following the Miranda decision indicated that
compliance with its rules had a major adverse effect on the willingness of
suspects to provide information to the police. For example, District
Attorney (now Senator) Arlen Specter reported that an estimated 90% of
arrested persons made statements to the police in Philadelphia prior to
Miranda and Escobedo v. illinois, but that after Miranda only 41% did
so. A study in Pittsburgh indicated that Miranda had roughly cut in half
the number of suspected killers and robbers who confessed -- a reduction
from about 60% before &firanda to about 30% afterward.

Congress quickly repudiated the Miranda decision, and somewhat
later the Supreme Court rejected its underlying rationale, following a
change in the Court’s membershkip. The legislative response was 18
US.C. § 3501, a statute enacted in 1968 to overturn the Miranda
decision and restore the pre-Miranda voluntariness standard for the
admission of confessions in federal prosecutions. The Department of
Justice attempted to establish the validity of this statute in litigation for
several years with inconclusive results,- but ultimately terminated this

ii



litigative effort after an initial appellate decision -- United States v.
Crocker, 510 F.2d 1129 (10th Cir. 1975) -- which upheld the statute.

The Supreme Court’s rejection of Miranda’s rationale occurred in
Michigan v. Tucker, 417 U.S. 433 (1974), which took the position that no
violation of the Fifth Amendment occurs if statements are obtained from
a suspect without observing Miranda’s rules or any other safeguards, so
long as actual coercion is avoided. This view -- which has been reiterated
and relied on in such later decisions as New York v. Quarles, 104 S. Ct.
2626 (1984), aud Oregon v. Elstad, 105 S. Ct. 1285 (1985) -- removed any
intelligible doctrinal basis for applying Miranda’s rules to the states, or
for failing to give 18 U.S.C. § 3501 effect in federal proceedings.
Nevertheless, the Court continues to apply Miranda’s standards in its
decisions, apparently because no case has yet required the Court to
confront the full implications of its rejection of Miranda’s essential
premise.

ITi. The Questioning of the Accused in Foreign Jurisdictions

The Miranda decision attempted to bolster its innovations by
pointing to a number of foreign jurisdictions that allegedly had adopted
restrictive rules concerning the questioning of suspects without any
marked detrimental effect on law enforcement. However, an independent
examination of the law in these jurisdictions and others -- England,
Scotland, Canada, India, France, and Germany -- shows that the
Miranda decision’s discussion of this issue was superficial and mislead-
ing. When all relevant features of these foreign systems are considered,
the Miranda rules appear to be unique among the jurisdictions surveyed
in their restrictiveness and rigidity.

For example, while suspects cannot be forced to answer questions in
these other systems, this prohibition is not construed to mean that they
can prevent questions from being asked. At trial, the critical question in
determining the admissibility of a defendant’s pre-trial statements is
likely to be whether they are voluntary in some specified sense and not
whether the police observed the procedural rules governing interroga-
tions. Warnings may not be required at all prior to police questioning,
and any warnings that are required may be quite different from
Miranda’s. For example, England does not require any warning concern-
ing a right to counsel, and Canada does not require a warning concerning
any right other than a right to counsel. The countries surveyed also show
that a substantive right to counsel may not be recognized at all in
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connection with police interrogation, and that any right that is recog-
nized may be much narrower than the counsel right created by Miranda.

IV. Recommendations for Reform

In light of the foregoing facts and findings, the Office of Legal
Policy recommends that the Department (1) seek io persuade the
Supreme Court to abrogate or overrule the decision in Miranda v.
Arizona, and (2) adopt an administrative policy governing the conduct of
custodial interrogations by the Department’s agencics, to be put into
effect concurrently with the renewal of litigation challenging the validity
of the Miranda decision.

The considerations supporting the recommendation that the De-
partment seek to have Miranda overruled include the Miranda system’s
inconsistency with the constitutional separation of powers and basic
principles of federalism, its adverse effect on government’s ability to
protect the public from crime, and its inadequacy as a means of ensuring
fair treatment of suspects in custodial questioning. The Supreme Court’s
decisions in Michigan v. Tucker, New York v. Quarles, and Oregon v.
Elstad, which held that non-compliance with Miranda does not entail
any violation of the Constitution, imply that the Court would now
uphold the statute (18 U.S.C. § 3501) which directs that pre-trial
statements be admitted under the traditional voluntariness standard.

In formulating an administrative policy concerning custodial ques-
tioning, issues that could appropriately be considered would include the
desirability of a regular requirement that interrogations be videotaped or
recorded; the desirability of rules relating to the permissible duration and
frequency of questioning; and the desirability of other rules concerning
behavior and demeanor in questioning suspects. The promulgation of
such a policy concurrently with the Department’s renewal of a litigative
challenge to Miranda would ensure that the enhanced freedom to make
reforms resulting from Miranda’s demise will be exercised responsibly,
increase the likelihood of judicial acceptance of an abrogation of
Miranda, and make the point effectively that the replacement of Miranda
with superior alternative rules offers major advantages in relation to the
legitimate interests of suspects and defendants, as well as major gains in
promoting effective law enforcement. :

Following an abrogation of Miranda, a wide range of fundamental
issues that have been foreclosed by the Miranda decision would once



again become amenable to study, debate, negotiation and resolution
through the democratic process, restoring ‘“‘the initiative in criminal law
_ reform to those forums where it truly belongs.” Miranda, 384 U.S. at 524

(Harlan, J., dissenting). Achieving such an abrogation would accordingly
be among the most important objectives the Department could pursue in
seeking constitutionally to restore the power of self-government to the
people of the United States in the suppression of crime.
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“The Constitution is not at all offended when a guilty man
stubs his toe. On the contrary, it is decent to hope that he will
.. .. Thus the Fifth Amendment does not say that a man shall
not be permitted to incriminate himself, or that he shall not be
persuaded to do so. It says no more than that a man shall not
be ‘compelled’ to give evidence against himself.”

-- State v. McKnight, 243 A.2d
240, 250 (N.J. 1968)

“In some unknown number of cases the Court’s rule will
return a killer, a rapist or other criminal to the streets and to
the environment which produced him, to repeat his crime
whenever it pleases him. As a consequence there will nct be a
gain, but a loss, in human dignity. The real concern is not the
unfortunate consequences of this new decision on the criminal
law as an abstract, disembodied series of authoritative pro-
scriptions, but the impact on those who rely on the public
authority for protection . . . . There is, of course, a saving
factor: the next victims are uncertain, unnamed and unrepre-
sented in this case.”

-- Justice Byron White,
dissenting in Miranda v. Arizona

“[Clrime will not be effectively abated so long as criminals
who have voluntarily confessed their crimes are released on
mere technicalities. The traditional right of the people to have
their prosecuting attorneys place in evidence before juries the
voluntary confessions and incriminating statements made by
defendants simply must be restored . . . .”

-- Senate Judiciary Committee
Report on 18 U.S.C. § 3501

“In any criminal prosecution brought by the United States or
by -the District of Columbia, a confession . . . shall be
admissible in evidence if it is voluntarily given . . . .”

-- 18 U.S.C. § 3501



TABLE OF CONTENTS

INTRODUCTION ......c..o.otoimeeeeeeeeeereeerennen.
I. HISTORY OF THE LAW OF PRE-TRIAL
INTERROGATION .....ocooiiiiiiiieee e
A. The Original Understanding of the Right Against
Compulsory Self-Incrimination ......... e eeee ity

1.  The Common Law Background ........................0.

a. - The Right Prior to the Seventeenth Century .....

b.  The Later Development of the General Right....

¢.  The Rightin Pre-Trial Interrogation..............

2.  Formulation and Adoption of the Fifth Amendment ..

a.  The State Ratification Conventions ...............

b.  Proceedings in COngress ........vvevvivvurviesnsions

B. Historical  Practice and Caselaw TInder ' the Fifth

Amendment Prior to Miranda ......c...ccovviiiiiiiiiinennn,

1. The General Development ..........ccevviiiienrnninnnnn.
a.  The Transition from Judicial Interrogation to
Police Interrogation .........coveiveiiinineiannns

b.  The Fifth Amendment and Coerced Confessions

c.  The Inapplicability of the Fifth Amendment to

the States.....vviviiieriirnrieeranniicnnnneerannaos

2, Specific ISSUES ;1vvvvivreiiiie et ree e enaens
Cooa Wamings.....o
b. TheRighttoCounsel ..........ooviiiiiinennnionin.

c.  Adverse Inferences from Silence ............i......

d. - The Right Not to be Questioned ...................

3. ThePreludetoMiranda..........cooviveeiiiniiiiiinenans
a.  Massiah and Escobedo ...........oco.liveineniinind

b. - The Interrogation Policy of the FBI...............

c. The ALI Model Code of  Pre-Arraignment
Procedure......cccoviiviiiiiiriiiiiniiiiiiesinens

N-REN B E SRyl

10

12

13

13
16

22
25

25
29

32
35
35
36

39

40



II. THE DECISION IN MIRANDA V. ARIZONA AND

SUBSEQUENT DEVELOPMENTS...................
A. The Miranda Decision ......... S LS
1. - The General Argument.........vivierirvenioinenrienaiens

a. The Fifth. Amendment Standard -and the
Voluntariness Standard.........ccovvvevenniisnns

b.  The Fiction of Inherent Coerciveness .............

¢.  Precedent in Existing Interrogation Systems .....

2. . Arpuments for Particular Rules ......cccovvivnniiinnnn,

a.  Application of the - Fiction of Inherent
COBTCIVENESS v vvvvvrsrrresiennnnnsesssossnnnnesens

b.. The Requirement of 2 Knowing and Intelligent

W aIVEE voiviiiiiiinriniiieiiiieerreirieeanassonnns

c.  The Argument from Equity .........c.covvivenennes

d.  The Exclusion of Pre-Trial Silence ......c..uv.ten.

3. The Expressed Openness to Alternatives ................

B. The Aftermath of Miranda .......cvvvvvvivrereninsisnoneereines
1. - Evidence of Damage to Law Enforcement ..............

C.

a. Proceedings in CONZress ....ovvvrrivianiesrninnns

b.  TheStatute......ooovvivvviiieniinnrne. creriaeteaans

3. The Abortive Implementation of § 3501 .................
Caselaw Development Subsequent to Miranda ................ ;

1. The Non-Constitutional Status of Miranda’s System ..

a.  The Decisions in Michigan v Tucker, New York

v. Quarles, and Oregon v. Elstad . ...............

b.  The Anomaly of Miranda’s Survival ..............

2. TheUse of Pre-Trial Silenice ...ccovvvaveiinnrinnnsinsinnns

3.  TheRightto Counsel.,..c..vvneviniveritinieinirnsinnnnn.

Iil. THE QUESTIONING OF THE ACCUSED IN

FOREIGN JURISDICTIONS .....cccoovvviniiiiiinnn, .-

England...coooviiiiiaiiiiii i s et

Scotland ....oviiiiiiiiiiiii i i B R

Canada.....iccviiieriiiiniii s e b e esindes

INdia covoiiiii i e e s e e eaiae

France ..oovininiiiiii i it e e e e

HOoE

The Congressional Reaction -- Enactment of 18
US.Co§3501 .o, e saean

42

43

45
47
52
53

53

55
56
57
58

62

62

64
64
67
72
74
76

76
79

- 80

84

87
88
89
90
91

.92



B, Germany...ccocouveeeiiiiiiiniiiirtiitiniiiniiiisisimensennnenine 93

G, ConCluSION ..ovvvvivireiiiiiniiineeiivinseeivasineessireineorsrios 95

IV, RECOMMENDATIONS FOR REFORM ............... 96

A. Reasons for Abrogating Miranda ............coveiiiiiniinnnnn, 96

B.  Challenging Miranda in Litigation..........c.cciviiiiiiinannns 103
C. Administrative Rules - for Interrogations by the

Department’s AZENCies ....o.ovuiveevinisiinniiniininniiiein, 105

D. After Miranda.......coovvniiiriiiiiiiiiiiiniiiiiiiinn 107

PR £ 1 4111 1= S OO 107

2.  The Assistance of Counsel ........covivviiiiiiiininninn 110

3. Questioning Uncooperative Suspects...........c.coveeuit 113

4.  The Admission of Pre-Trial Silence .........ooevniinnien 114

CONCLUSION ..ottt 118

ADDENDUM OF JANUARY 20, 1987, CONCERNING
SUBSEQUENT DECISIONS ....coviviiiiiiiiiiiiiiiiiiinain, 120

APPENDIX: MISCARRIAGES OF JUSTICE RESULTING
FROM MIRANDA AND RELATED DECISIONS ............ 122



THE LAW OF PRE-TRIAL
INTERROGATION

Introduction

At the direction of the Attorney General, the Office of Legal Policy
has carried out a comprehensive review of the law of pre-trial interroga-
tion, with particular attention to the rules promulgated by the Supreme
Court in the decision of Miranda v. Arizona, 384 U.S. 436 (1966), and
related legal doctrines. The results of this review are set out in this
report.

Part I of the report examines the development of the law relating to
self-incrimination and pre-trial interrogation from its origin in the
sixteenth century to the time of the Miranda decision. The topics covered
include the development of self-incrimination law in England and the
American colonies; the practice of pre-trial interrogation at the time of
the ratification of the Constitution and the Bill of Rights; and subsequent
historical developments in this area, including the development of the
Supreme Court’s caselaw prior to Miranda. The general conclusion that
may be derived from this review of history is that the Miranda rules are
inconsistent with the original understanding of the right against self-
incrimination and with the Supreme Cdurt’s resolution of the same issues
in its pre-Miranda caselzw.

Part II analyzes the Miranda decision and subsequent develop-
ments. Two findings in this section stand out: First, Congress enacted a
statute in 1968, 18 U.S.C. § 3501, with the specific purpose of overruling
the Miranda decision and restoring the pre-Miranda voluntariness
standard as the criterion governing the admissibility of a defendant’s pre-
trial statements in federal proceedings. Second, the Supreme Court has
rejected the underlying rationale of Miranda v. Arizona through its
decision in Michigan v. Tucker, 417 U.S. 433, 443-46 (1974), which
characterized Miranda’s rules as merely “recommended” procedures,
and which made it clear that departures from Miranda do not entail any
violation of the Coastitution. The same position has been reiterated and
relied on in more recent decisions, including New York v. Quarles, 104 S.
Ct. 2626 (1984), and Oregon v. Elstad, 105 S. Ct. 1285, 1291-93 (1985).

These decisions imply that there is no longer any doctrinal basis for
applying Miranda’s admittedly non-constitutional rules to the states,



and that, in connection with federal prosecutions, the Supreme Court
would now uphold the validity of 18 U.S.C. § 3501. These implications
have been evident to legal writers on the Miranda decision,’ and have
been endorsed by the Tenth Circuit Court of Appeals, which held in
United States v. Crocker, 510 F.2d 1129, 1137 (1975), that “Michigan v.
Tucker . . . did, in effect, adopt and uphold the constitutionality of the
provisions {of 18 U.S.C. § 3501].” As a result of these developments,
Miranda is now the legal equivalent of the smile of the Cheshire cat,
which lingers in the air with nothing to support it.

Part I1I of the report examines the rules relating to the questioning
of suspects and defendants in a number of foreign jurisdictions --
England, Scotland, Canada, India, France, and Germany. These include
the countries whose interrogations systems were cited in Miranda, see
384 U.S. at 486-89, as evidence that restrictive interrogation rules are not
detrimental to law enforcement, as well as others. Our independent
review of foreign law indicates that other nations recognize the
importance of obtaining information from persons suspected or accused
of crime, and provide effective means for doing so. The rules imposed in
the United States by Miranda and related decisions appear to be unique
among the countries surveyed in their restrictiveness and rigidity.

Part IV of the report sets out recommendations for reform. The
principal recommendations are that the Department seek to secure a
decision by the Supreme Court upholding the validity of 13 U.S.C.
§ 3501 or otherwise overruling Miranda v. Arizona, and that the
Department promptly develop and implement a set of rules or guidelines
for the conduct of custodial interrogations by the Department’s agencies.
Part IV also discusses the possibility of more far-reaching reforms that
would be opened up by an abrogation of Miranda. The recommendations
section in Part IV is fairly self-contained, and could be read in advance of
the rest of the report.

! See Sonenshein, Miranda and the Burger Court: Trends and Countertrends, 13 Loyola U.
L.J. 405, 407, 425-28 (1982); Stone, The Miranda Doctrine in the Burger Court, 1977
Sup. Ct. Rev. 99, 118-20, 123, '



I. History of the Law of Pre-Trial
Interrogation

This section of the report reviews the history of the law of pre-trial
interrogation from its beginning in the sixteenth century to the time of
the Miranda decision. Part A covers the period preceding the ratification
of the Bill of Rights. Part B covers the post-constitutional development.

A. The Original Understanding of the Right
Against Compulsory Self-Incrimination

The right against self-incrimination came into being as part of the
reaction to governmental inquisitions in England against political and
religious dissidents in the sixteenth and early seventeenth centuries.
While the right had emerged in a recognizable form by the mid-
seventeenth century, it was understood in connection with pre-trial
interrogation as not extending beyond a prohibition of actually forcing a
person to incriminate himself. Suspects accordingly could not be tortured
or required to answer questions under oath, but were subject to pre-trial
interrogation by justices of the peace, without warnings or counsel.
Statements made in response to such questioning -- as well as any refusal
to respond to the magistrate’s questions -- were admissible in evidence at
trial. .

The materials associated directly with the formulation of the
Constitution and the Bill of Rights do not suggest any purpose of
extending the right against self-incrimination beyond its common law
scope. Rather, they show a primary concern with the most extreme
inquisitorial abuses, and particularly with the possibility that the federal
government might use torture to obtain confessions in the absence of a
constitutional prohibition of compelled self-incrimination.

1. The Common Law Background
a,  The Right Prior to the Seventeenth Century

An understanding of the roots of the Fifth Amendment right
against compulsory self-incrimination requires some preliminary expla-
nation of English criminal procedure prior to the seventeenth century.

In that period, offenses were adjudicated in the regular criminal
courts (the “common law courts”) by means of jury trials which



exhibited both significant similarities to and basic differences from the
contemporary institution. The government would present evidence in
these proceedings through the depositions and oral testimony of wit-
nesses, but the most important element of the trial was the questioning
(“examination”) of the defendant by the prosecutor and judge. Various
features of trial procedure in that period resulted in virtually irresistible
pressures on a defendant who hoped to avoid conviction to answer such
questions and to respond in his own voice to the charges against him.
These included the uniform amenability of defendants to persistent
questioning, whether or not they wished to be questioned; the preclusion
of counsel in felony cases; and the fact that felony defendants could not
call witnesses to give evidence in their behalf. Nevertheless, defendants
did not testify under oath, and the common law courts had no power to
punish a defendant for refusing to answer questions.?

Quite different methods were employed in the courts that followed
the ecclesiastical -- as opposed to the common law -- mode of procedure,
These included the Court of High Commission, which was active in the
persecution of religious and political dissidents in the late sixteenth and
early seventeenth centuries. A person brought before such a tribunal
could be required to take an oath -- the oath ex officio -- to answer
truthfully all questions that might be put to him. Although refusing to
take the oath could result in fines, imprisonment, corporal punishment,
or even occasionally death, many defendants asserted a right to do so,
citing the maxim: “nemo tenetur prodere seipsum” -- “no one is bound to
accuse himself.””’

At this stage of history, the right asserted under this maxim was not
a general right to refrain from giving incriminating evidence against
oneself, but only a right not to be the source of the initial accusation

2See L. Levy, The Origins of the Fifth Amendment 3132, 37-38, 215-16, 264-65, 282-84,
320-23 (1968); I J. Stephen, A History of the Criminal Law of England 325-26, 440
(1883); G. Williams, The Proof of Guilt 5-7, 42-43 {1963); L. Mayers, Shall We Amend
the Fifth Amendment? 9-12 (1959).

38ee L. Levy, supra note 2, at 3-4, 23.24, 44-51, 55, 66-67, 77-78, 101-05, 127, 130-33,
141-43, 154-59, 166, 174-79, 250, 266-71, 274-77. The phrase nemo tenetur prodere
seipsum originated as part of a canon law maxim which stated that a person is not bound
to accuse himself, but that a person accused by common repute is bound to show
whether he can establish his innocence and purge himself. In the course of the
development of the right against self-incrimination, the “nemo tenetur” principle was -
extracted from this qualifying context and given progressively broader applications. See
id. at 95-97.



against oneself. In contrast to the common law courts’ reliance on grand
jury indictment and charges of specific offenses made by identifiable
witnesses, these inquisitorial courts could initiate proceedings against a
person on the basis of information provided by anonymous accusers, or
on the basis of rumor or suspicion that a person may have lapsed in some
manner from orthodoxy or loyalty to the crown. Their proceedings were
accordingly in many cases open-ended fishing expeditions which could
elicit from defendants charges against themselves for which evidence had
not previously been provided by any identifiable witness. While the
claimed right to refuse the oath was initially predicated on this particular
feature of ecclesiastical procedure -- the absence of a limitation on the
scope of inquiry to specific charges supported by the evidence of
identifiable witnesses -- the resistance of the victims of these inquisitions
laid the groundwork for the broader developments that were to follow.*

b. The Later Development of the General Right

When the Puritans gained control of Parliament in 1640, they acted
against the instruments of their former oppressors, adopting statutes that
abolished the Court of High Commission and its ally in the persecution
of dissidents, the Court of Star Chamber. The legislation further
provided that all trials were thereafter to be determined “in the ordinary
Courts of Justice and by the ordinary course of the law,” and prohibited
use of the oath ex officio by any person exercising ecclesiastical authority.
These reforms did not directly affect the procedure of the common law
courts, which had never questioned defendants under oath. However, a
general revulsion against inquisitorial practices persisted, and was fed by
new political prosecutions under the Puritan regime.’

This ultimately led to a basic transformation in the character of
criminal trials. The earlier-asserted right against compulsory self-
accusation now became a true right against compulsory self-incrimina-
tion. Defendants and witnesses in the middle and late seventeenth
century claimed a right to refuse to answer incriminating questions, and
these contentions were accepted by the courts. At the same time, the
questioning of the defendant at trial took on a less antagonistic character.
Around the start of the eighteenth century, this trend reached its

4See id. at 3-4, 64-67, 130-31, 142-43, 154-59, 177-79, 193-96, 215, 250.
3See id. at 278-82, 288-313, '



culmination, and the practice of examining the accused at trial abated in
the English courts.®

Concurrent with this development, the traditional exemption of the
defendant in the common law courts from testimony under oath acquired
a new rationale. In the 1630’s judges began to allow felony defendants to
call witnesses to give unsworn statements on their behalf, and testimony
under oath by defense witnesses in felony cases was authorized by statute
in 1701. However, the defendant was not allowed to be sworn as a
witness for himself on the ground that he was disqualified to testify as an
interested party. The preclusion of the defendant from testifying under
oath as a witness, taken together with the cessation of the practice of
conducting an examination of the unsworn defendant, meant that there
was no longer any regular means of eliciting information from the
accused in the course of trial. Defendants retained opportunities to make
known their version of the events in the course of presenting a defense
and in their closing statements to juries, but these opportunities
diminished with the increased availability of counsel and the broadening
scope of counsel’s role at trial. Overall, these developments had
unfortunate consequences both for the protection of the innocent and the
conviction of the guilty which were not adequately addressed until the
enactment of statutes abrogating the testimonial incapacity of defendants
in the late nineteenth century.’

While the general tendency of the development in the seventeenth
and eighteenth centuries was to silence the defendant at trial -- whether
or not he wished to talk -- the defendant nevertheless remained a highly
important source of evidence because he was amenable to pre-trial
interrogation, and the results of such interrogations were admissible at
trial. The practice of pre-trial interrogation in this period provides the
proper historical counterpart to the practice of custodial police interroga-

6See Morgan, The Privilege Against Self-Incrimination, 34 Minn. L. Rev. 1, 9-11 (1949);
L. Mayers, supra note 2, at 14-16; L. Levy, supra note 2, at 283-85, 313-20, 323.

18ee L. Mayers, supra note 2, at 16-18; L. Levy, supra note 2, at 321, 324; G. Williams,
supra note 2, at 43, 45-48; 1 J. Stephen, supra note 2, at 440-46.

As the sources cited in this note indicate, the exemption of defendants from testimony
under oath originated as a means of maintaining the distinction between jury trials and
the older institution of trial by compurgation, under which a person could meet a
criminal charge by swearing to his innocence and finding a sufficient number of
“compurgators” who were willing to do the same. The disqualification-for-interest
rationale was initially applied to this exemption in the seventeenth century.



tion addressed in Miranda, and sheds significant light on the historical
understanding of the right embodied in the Fifth Amendment.

¢.. The Right in Pre-Trial Interrogation

The formulation of the Constitution and the Bill of Rights preceded
the rise of professional police forces in England and the United States by
about half a century. The constables who made arrests in that period
were not authorized to question the suspects they took into custody.
Rather, that function was carried out in the preliminary examination of
the accused, which was normally conducted by justices of the peace or
other judicial officers.

The legal basis for such examinations was initially provided by
statutes enacted in 1554 and 1555 which directed that persons accused of
felonies be brought before justices of the peace for questioning. The use
of such examinations became the universal practice in both England and
the American colonies, and confessions and other statements obtained
from defendants in the course of these examinations were important
sources of evidence.®

The applicability of the right signified by the maxim nemo tenetur
prodere seipsum at the preliminary examination was clearly recognized.
A magistrate was forbidden to question a suspect under oath at his
examination, and early strictures also appeared against inducing a
suspect to talk by such means as torture or imprisonment.’

As a later historical development, a rule or practice emerged in
eighteenth century English decisions limiting the admissibility of pre-trial
confessions obtained by threats or promises (“involuntary” confessions).
This was understood specifically to render inadmissible confessions
obtained by threats of punishment or false promises of immunity. '° Like

8See Morgan, supra note 6, at 14, 19; G. Williams, supra note 2, at 44; J. Goebel & T.
Naughton, Law Enforcement in Colonial New York 134, 339-41, 565, 633-36, 653-56
(1944); A. Scott, Criminal Law in Colonial Virginia 48-49, 55-56, 59-60 (1930); L.
Mayers, supra note 2, at 16, 175-76, 179-80; L. Levy, supra note 2, at 29-30, 35, 325;
Kauper, Judicial Examination of the Accused -- A Remedy for the Third Degree, 30
Mich. L. Rev. 1224, 1231-33, 1235-36 (1932).

ISee J. Goebel & T. Naughton, supra note 8, at 339-40, 653; A. Scott, supra note 8, at
55-56 & n. 29; L. Levy, supra note 2, at 33-36, 107, 325-28, 341-42, 345-48, 354-56.

19See Morgan, supra note 6, at 15-18; L. Levy, supra note 2, at 325-29. Defendants were
granted immunity in the eighteenth century for the same reason as today -- to induce



the prohibition of compelling a person to answer potentially incriminat-
ing questions (the nemo temetur right, in its later signification), this
evidentiary rule served as an inhibition on coercive interrogations. It was,
however, predicated on the distinct rationale that the unreliability of
coerced confessions as evidence of guilt barred their use at trial.!!

In all of these rules, the occurrence of actual compulsion or coercion
was an essential requirement.!? The questioning of suspects at the
preliminary examination could have an aggressive character, and a
defendant’s statements were not rendered inadmissible by the magis-
trate’s failure to observe an elaborate set of prophylactic rules or by the
presence of other psychological pressures or incentives that might induce
a suspect to talk. There was no right on the part of the suspect to refuse
to be questioned, no right to counsel, no requirement that the suspect be
advised that he was not required to answer questions, and no insulation
of the suspect who had refused to answer questions at the preliminary

them to confess and give evidence against suspected accomplices. See J. Goebel & T.
Naughton, supra note 8, at 639-41; L. Levy, supra note 2, at 384-85, 388-89; see also id.
at 399-400, 402-04. As the sources cited at the start of this note indicate, English courts
became willing in the course of the eighteenth century to entertain challenges to the
admissibility of a confession on the ground that it had been obtained in return for a
promise of relief from the risk of punishment which had not been kept.

15ee L. Levy, supra note 2, at 327-28; Morgan, supra note 6, at 17-18. In contrast,
rationalizations of the “nemo tenetur” right in common law sources commonly related
to the supposed cruelty of forcing a person to act against his own penal interest,
regardless of any question of jeopardy to the innocent. In line with the coerced
confession doctrine’s purpose of safeguarding the reliability of the factfinding process at
trial, it was held that evidence discovered or obtained as the result of such a confession
was admissible, since the coercion that rendered the confession itself too unreliable to
use would not affect the reliability of evidence derived from it. See Morgan, supra note
6, at 17.

2From a contemporary perspective, this point may appear less evident in connection
with the rule barring examination of a suspect under oath than in connection with the
rules barring the use or threatened use of torture or criminal punishment as a means of
extorting confessions. However, as at present, refusal to take an oath which could
lawfully be administered would result in liability for contempt, and exposure to
punishment for contempt or perjury would result from a violation of an oath to answer
all questions truthfully once such an oath had been taken. Moreover, the oath was
regarded as a particularly fearsome form of compulsion by the members of a
conventional religious society, who would expect damnation as the price for forswear-
ing God by violating an oath to answer an interrogator’s questions truthfully. See L.
Levy, supra note 2, at 23-24, 63-64, 101-105, 127, 134, 151, 154-55, 166, 176-78, 215,
250, 275-76.



examination from disclosure of that fact at trial. ™* The author of the most
comprehensive historical study of the Fifth Amendment has summarized
the general position of the common law on this point as follows:

The fact must be emphasized that the right in question was a
right against compulsory self-incrimination, and, excepting
rare occasions when judges intervened to protect a witness
against incriminating  interrogatories, the right had to be
claimed by the defendant. Historically it has been a fighting
right: unless invoked, it offered no protection. It vested an
option to refuse answer but did not bar interrogation nor taint
a voluntary confession as improper evidence. Incriminating
statements made by a suspect at the preliminary examination
or even at arraignment could always be used with devastating
effect at his trial. That a man might unwittingly incriminate
himself when questioned in no way impaired his legal right to
refuse answer. He lacked the right to be warned that he need
not answer, for the authorities were under no legal obligation
to apprise him of his right. That reform did not come in
England until Sir John Jervis’s Act in 1848, and in the United
States more than a century later the matter was still a subject
of acute constitutional controversy. Yet if the authorities in
eighteenth-century Britain and in her colonies were not
obliged to caution the prisoner, he in turn was not legally
obliged to reply. His answers, although given in ignorance of
his right, might secure his conviction, but by the mid-
eighteenth century the courts, at least at Wesiminster, were
willing to consider the exclusion of confessions that had been
made involuntarily or under duress.'t

2. Formulation and Adcption of the Fifth
Amendment

With the outbreak of the American Revolution in 1776, the states
adopted constitutions, which incorporated to varying degrees enumera-
tions of the rights of defendants in criminal cases. The Virginia
constitution contained the prototype on the right against self-incrimina-

13See Morgan, supra note 6, at 14, 16-18; L. Mayers, supra note 2, at 10, 16, 175, 188,
223-24; L. Levy, supra note 2, at 325; Cox v. Coleridge, 1 B.&C. 37, 107 Eng. Rep. 15
(1822).

“1. Levy, supra note 2, at 375.



tion, providing in its Declaration of Rights that “in all capital or criminal
prosecutions” a man cannot “be compelled to give evidence against
himself.” Eight other states incorporated similar provisions in their
constitutions, albeit with variations in wording in some instances. '

Thus, when the time came to formulate a Bill of Rights for the
federal Constitution, there was ample precedent for regarding the right
against compulsory self-incrimination as a principle of constitutional
stature. For the contemporaneous understanding of the nature and scope
of this right, one must look primarily to its common law background. No
records have been preserved of the debates in the state legislatures
relating to the ratification of the Bill of Rights which shed any light on
this question. However, some relevant information does appear in the
records of the state ratification conventions concerned with the original
Constitution, and of the debates in Congress relating to the proposal of
the Bill of Rights.

a. The State Ratification Conventions

The federal Constitution as originally proposed did not, of course,
contain any extensive enumeration of rights. The adverse reaction to this
omission that was evident in the course of the ratification process led to
the addition of the Bill of Rights, which became effective in 1791. Four of
the state conventions that ratified the original Constitution -- those in
Virginia, New York, Rhode Island, and North Carolina -- had called for
the addition of an amendment relating to self-incrimination, in each case
in substantially the same terms as the corresponding provision in the
Virginia Declaration of Rights.!® Significant discussion of the issue
occurred only in the Virginia convention, though it was also briefly
mentioned in the Massachusetts convention.

In the Virginia convention, Patrick Henry delivered a fiery speech
concerning the need for a bill of rights raising, among other concerns, the
objection that in the absence of such restrictions

Congress may introduce the practice of the civil law, in
preference to that of the common law. They may introduce the
practice of France, Spain, and Germany -- of torturing, to

5See id. at 405-06, 409-10.

1 See 111 Elliot’s Debates 658 (Virginia); I id. 328 (New York); 1 id. 334 (Rhode island);
IV id. 243 (North Carolina).
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extort a confession of the crime. They will say that they might
as well draw examples from those countries as from Great
Britain, and they will tell you that there is such a necessity of
strengthening the arm of government, that they must have a
criminal equity, and extract confession by torture, in order to
punish  with still more 