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Foreword

Monetary restitution and unpaid community service provide
valuable and increasingly popular alternative dispositions in
the juvenile court setting. They enable youth to take respon-
sibility for their actions and to make amends to victims—and
to society—thus offering an experience that can have posi-
tive effects in their development to maturity.

The Office of Juvenile Justice and Delinquency Prevention
fosters the development of restitution programming by
providing technical assistance and training to State and local
practitioners. Since the launching of the National Juvenile
Restitution Initiative and the Restitution Education, Special-
ized Training, and Technical Assistance Program (RESTTA),
we have seen the number of restitution programs grow from
just a few in 1978 to more than 400 today.

The experience of these programs has brought to the fore a
number of legal and liability issues that have not so far been
satisfactorily addressed by statutory or case law in many
States. With this monograph, OJJIDP seeks to provide the
restitution programs, community service agencies, and em-
ployers of juveniles with guidance on developing proce-
dures to avoid liability and to enable the programs to be fair
and protective of all parties.

The monograph clarifies some definitial questions concern-
ing paid and unpaid work and the responsibilities of the
“employer” in each case, drawing on precedents existing in
juvenile law and making inferences from relevant aduit
rulings. Restitution program managers, employers, and their
legal advisers should find this monograph a valuable aid to
developing, operating, and improving restitution programs,

Robert W. Sweet, Jr., Administrator




Preface

By establishing and funding the Restitution Education,
Specialized Training, and Technical Assistance (RESTTA)
program, the Office of Juvenile Justice and Delinquency
Prevention (OJJDP) seeks to further restituition as a juvenile
sanction that helps compensate the victim, rehabilitate the
offender, and serve society’s broader aim of preventing fu-
ture delinquency.

We are pleased to present this monograph, which provides
a comprehensive guide to the legal boundaries involved in
the operation of monetary restitution and community service
programs. It covers liability issues of major concern to res-
titution program managers and practitioners, including lia-
bility for possible injuries suffered or caused by the offender
while in the program, as well as immunity questions for gov-
ernments and their employees. In addition, other legal as-
pects of the operation of restitution programs are analyzed,

including due process, equal protection, and involuntary
servitude issues.

This monograph was written specifically to assist legal
advisers to restitution programs, but it will also help restitu-
tion personnel identify potential problems to discuss with
their legal advisers. Most important, it provides an analysis
of existing laws that apply or could apply to restitution
programs. It gives examples from actual programs and
offers an array of possible situation-specific solutions to
successfully eliminate or limit liability. Finally, this guide
can help overcome perceived legal obstacles to implement-
ing a monetary restitution or community service program.
The author, Howard Feinman, is an attorney in private
practice in Eugene, Oregon. Mr, Feinman has specialized in
the legal aspects of restitution for 12 years and is considered
one of the Nation’s leading experts on the topic.

Peter R. Schneider, Ph.D.
RESTTA National Coordinator
Bethesda, Maryland
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INTRODUCTION

ecent years have seen an increasing trend toward
R use of restitution and community service orders as

alternative dispositions for juvenile offenders. A
series of RESTTA-sponsored surveys, climaxed by aninten-
sive effort to reach every juvenile restitution program in the
United States, documented the growth of formal restitution
programs from 135 in 1977 to more than 400 by 1989.!
Despite the widespread use of restitution as a juvenile court
disposition, legislatures and courts have paid relatively little
attention to the liability and legal issues surrounding the im-
plementation of this sanction,

This monograph will identify these issues and show how
they can be successfully resolved. It is addressed primarily
tc legal advisers to restitution programs. A more general
overview for the nonlawyer reader is provided in “Legal
Issues in the Operation of Juvenile Restitution Programs,”
by Howard F. Feinman, published in Guide to Juvenile
Restitution.? In addition, an outline of the issues is contained
in a curriculum on legal and liability questions in restitution
developed by the author for use in training and technical
assistance in this area.>

The present analysis is based on statutory and case law
guidelines. However, particularly in the liability area but to
some extent in the legal issues area as well, there has been

little statutory or case law guidance specifically applicable
to juvenile offenders. In those areas, the monograph ana-
lyzes the issues with reference to the general law, which by
analogy should apply to juvenile offenders. The analysis of
liability issues also deals with matters of workers’ compen-
sation, labor, insurance, and tort law, all of which are
applicable to both aduit and juvenile offenders.

The liability section of the monograph addresses liability for
injuries offenders suffer while performing monetary restitu-
tion or community service and for injuries these offenders
cause to third parties. It analyzes immunity from liability for
government entities and government officers and discusses
possible solutions to eliminating or limiting liability.

The legal issues section examines due process, equal protec-
tion, and involuntary servitude as well as several nonconsti-
tutional legal issues that arise when restitution or community
service is ordered or implemented.

Restitution program managers have a responsibility to deal
with liability issues at the onset of their programs. By paying
attention to theories of liability and pastlegal problems, they
can, with help from their legal advisers, plan their activities
to avoid future problems.
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LIABILITY

in paid or unpaid positions also assume some respon-
sibility for their safety and behavior at the worksite.
A program must consider:

P rograms thatassumeresponsibility for placing youths

* Injuries sustained by the juvenile in a court-ordered
placement.

® Injuries or harm done by the juvenile at the worksite.

® ] .oss ordamages caused by the youth as aresult of acrime
committed at the workplace.

State workers’ compensation legislation and tortlaw are key
elements guiding liability determination for injuries to the
youths themselves. Case law, sparse as it is with specific
reference to juvenile restitution, can still offer useful prece-
dents to liability for acts committed at the worksite.

LIABILITY FOR
YOUTHS’ INJURIES

An entity’s liability for a youth who is injured while per-
forming unpaid community service is dependent on whether
ornot the youth is defined as an employee of the entity. If the
youth is considered an employee, workers’ compensation
comes into play.

Every State has adopted a system of workers’ compensation.
While State systems vary considerably, each has the follow-
ing basic features:

® Coverage is limited to persons having employee status.

* Anemployee is automatically entitled to certain benefits
when the employee suffers a personal injury by accident
arising out of and in the course of employment.

* An employee’s contributory fault or freedom from fault
is irrelevant in determining an employee’s right to
compensation.

¢ In exchange for the rights under the Workers’ Compen-
sation Act, an employee gives up the right to sue an
employer for damages for injuries suffered.

* Employers are required to pay workers’ compensation
premiums for all their eligible employees.*

Who is an employee?

The key issue, then, is whether a community service worker
is an employee for purposes of workers’ compensation.
Most workers’ compensation statutes define employees as
“every person in the service of another under any contract of
hire, express or implied.” This vague definition has caused
courts to look to the common law test for determining
whether one person is an employee of another. The primary
questions that determine employment status under this test
are: (1) Does the employer have the right to control the
actions of the employee? and (2) Does the employee receive
pay for the work?

Because it is difficult to apply the common law definition to
a particular situation, several States have passed laws to
clarify more specifically whether a person performing un-
paid community service can be considered an employee for
purposes of workers’ compensation.

Some of these laws state that all youths performing unpaid
community service for the government or a community
service agency are considered employees of the State.® Laws
in other States say they are not employees of the State,’” and
in still other States persons performing community service
are not considered employees at all. In these States, how-
ever, government and nonprofit agencies may purchase
workers’ compensation coverage for their community serv-
ice workers.?

Some States have established separate compensation schemes
and procedures for persons injured while performing unpaid
community service. Although injured offenders may claim
compensation, they give up their right to sue.’

In States where no statute has been enacted, legal advisers
can apply common law principles to determine the employee
status of someone performing unpaid community service.

Appellate courts have not directly addressed the workers’
compensation eligibility of unpaid community service
workers. In several reported cases, adults on work release
status have been injured and applied for workers’ compen-
sation benefits. The courts have generally found that a
person on work release status is not an employee for




purposes of workers’ compensation, either because the work
release job is not voluntary or because the persorn is not paid
for the work performed.!® Some examples:

In Orrv. Industrial Commission,'* an inmate volunteered to
work on a road-work crew and was paid $2.00 per day. The
court held that there was no workers’ compensation cover-
age for an injury suffered by the inmate since there was no
“contract of hire, express or implied.”

In Drake v. County of Essex,'? a work release inmate who
was injured sued the State for injuries. The State alleged that
the inmate was precluded from suing since he was an
employee covered by workers’ compensation, and this was
his exclusive remedy. But the court held that there was no
voluntary contract of hire; the inmate was therefore not an
employee for purposes of workers’ compensation coverage
and was free to bring a suit against the State.

However, in Scroggins v. Twin City Fire Insurance Co.," the
court held that there was a question of fact as to whether a
‘work release inmate was an employee for purposes of
workers’ compensation coverage, and this required the court
to remand the case to the trial court. The appeals court noted
two factors that affected whether an employment relation-
ship existed: (1) control by the employer and (2) whether the
relationship was voluntary. The court noted that the first
element of control was clearly present. The appeals court
remanded the case to the trial court with a direction to
determine whether the relationship between the inmate and
the program was voluntary, since the inmate could choose
either to work in the program and receive time off the
sentence, or not work in the program and serve the full
sentence.

In South Carolina, in a case in which a person on work
release status was placed on the payroll of a private employer
and was injured, the person was considered an employee of
the private employer for purposes of workers’ compensation
coverage.™ In a similar Florida case, this coverage was
found even if the person is paid less than the company’s
regular employees. '

Butin New Jersey the attorney general has issued an opinion
that persons participating in unpaid community service

programs are not entitled to workers’ compensation benefits
since they are not employees for purposes of that coverage.'$
In addition, the Internal Revenue Service and the U.S.
Department of Labor have issued informal rulings indicat-
ing that community service workers are not employees for
purposes of Federal employment tax'” and child labor laws. '3
If a youth is paid while performing monetary restitution,
generally the youth is treated as an employee of the payer of
the salary.

When can the worker sue?

If a worker who is injured while performing unpaid commu-
nity service is not considered an employee for purposes of
workers’ compensation, the worker may bring a lawsuit
against the organization for which the work was done. To
win the suit, the worker must prove that someone was at fault
and that this person’s fault was the cause of injury. Liability
forthe injury is determined according to the principles of tort
law.

A discussion of the tort system for covering damages for
injuries suffered is beyond the scope of this monograph.'
Basically, however, to maintain a cause of action against
another person for negligence, one must show that (1) the
defendant had a duty to conform to a certain standard of
conduct for the protection of others against unreasonable
risks, (2) there was a breach of that duty, (3) there was a
reasonably close causal connection between the conductand
the resulting injury (often referred to as “legal cause” or
“proximate cause”), and (4) actual loss or damage was
suffered.

Thus, in order to recover a claim, a youth would have to
prove that the four elements necessary for a claim of negli-
gence exist. Examples of theories of negligence that a youth
could allege are negligent placement (such as placement in
a dangerous work setting) and negligent maintenance of
equipment. However, the theories for recovery based on
negligence are limited only by the imagination of the youth
and the youth’s attorney.

The first defense to a negligence claim is that there was no
negligence or, in other words, that one or more of the four




elements listed above does not exist. Other common de-
fenses are that the person making the claim contributed to the
injury and therefore is not entitled to recover, or that the
person was aware of the risk involved in certain conduct,
assumed that risk, and therefore was not entitled to recover
for any injuries suffered. The doctrines of contributory
negligence and assumption of risk are very complicated and
vary from State to State. A discussion of them is therefore
beyond the scope of this monograph.?

LIABILITY FOR INJURIES
CAUSED TO THIRD PARTY

Liability extends beyond injury to the youth performing the
community service or monetary restitution. That youth may
injure a third party, and the third party may bring a claim
against a person or governmental or nonprofit entity to
recover for the injury. The plaintiff may cite negligence,
failure to warn about dangerous offenders, or failure to
supervise dangerous offenders.

Imputed negligence

Generally, a person is liable for negligence if that person
breaches a duty of care recognized by society and as a result
injury is caused to a third person. However, as in the case of
workers’ compensation, there are exceptions to the rule that
there must be fault for there to be liability. Vicarious liabil-
ity, often called imputed negligence or respondeat superior,
is another exception. This doctrine holds that because of
some relationship between A and B, A can be held respon-
sible for B’s negligence even though A played no partinB’s
negligence, had notencouraged B’s conduct, and, in fact, did
everything possible to prevent B’s conduct.?!

Since one of the oldest and most established rules of vicari-
ous liability is that a master is liable for the torts of servants
and employees,* the question then hinges on whether a
youth performing unpaid community service or monetary
restitution is an employee or servant of another for the
purpose of vicarious liability. If yes, the employer will be
liable for a third person’s injury regardless of whether the
employer is absolutely free of fault or not.?

In determining whether a person is an employee of another
for purposes of vicarious liability, the courts examine whether
that other person or organization has the right to control the
person’s conduct.® If this element of control is present,
courts have found an employment relationship for purposes
of vicarious liability. The courts have not been concerned
with the factors of compensation or voluntariness that are
important in determining employee status for purposes of
workers’ compensation. Thus, it is possible for a person to
be considered an employee of another for purposes of
vicarious liability while not being an employee for purposes
of workers’ compensation.

Scope of employment

Yet even if the element of control is present and a person is
determined to be an employee for purposes of vicarious
liability, an employer is not liable for the negligence of the
employee if the negligence occurred outside the scope of the
employment relationship.

This is a factual question that depends on the circumstances
of each case. Actions are considered within the scope of
employment if “they are so closely connected with what the
servant is employed to do, and so fairly and reasonably
incidental to it, that they may be regarded as methods, even
though quite improper ones, of carrying out the objectives of
the employment.”? Another definition is that, “In general, a
servant’s conduct is within the scope of his employment if it
is of the kind which he is employed to perform, occurs
substantially within the authorized limits of time and space,
and is actuated, at least in part, by a purpose to serve

the master.”?

Factors considered in determining whether conduct is within
the scope of employment are:
¢ The time, place, and purpose of the employee’s acts.

* The similarity of the acts to ones that have been
authorized.

* Whether the actions are ones commonly carried out by
servants of employers.

® The extent of departure from normal methods.




® Previous relations between the parties.

® Whether the master had reason to expect that the act
would be done.”

In summary, for the employer to be held liable for the
conduct of the employee even though the employer was
blameless: there must be an employment relationship; the
employee’s acts must be within the scope of employment;
the employee’s conduct must have been negligent; and the
negligent conduct must have been the cause of injury to the
third party.

Forexample, if a youth hired to park cars in a parking garage
hits another car while attempting to park one customer’s car,
the employer will be liable to both custumers for the dam-
ages caused, even though the employer was not negligent.
On the other hand, if the same youth takes a customer’s car
without permission, drives it 20 miles from the parking lotto
visit his girlfriend, and en route hits a pedestrian, the em-
ployer will not be liable.

In the first instance cited above, the employer is liable for
another’s negligence. There may be cases, however, in
which an organization involved in monetary restitution or
community service may be held liable to a third party for its
own negligence. The most common instances involve cases
when there has been negligent hiring, retention, or entrust-
ment, or failure to warn ahout dangerous offenders.

Negligent hiring

First, an important distinction must be made between em-
ployee liability based on the vicarious liability just discussed
and employer liability based on negligent hiring and reten-
tion. In a claim based on imputed negligence, the employer
is held liable for injuries to a third party not because of any
fault on the employer’s part but because of the employment
relationship. The injured party must show only that the
employee was acting within the scope of employment or in
furtherance of the employer’s interest at the time of the
injury.

On the other hand, in a negligent hiring action, if an em-
ployer is found to be negligent in hiring or not firing an
incompetent employee, the employer will be held liable,
even if the employee was acting outside the scope of employ-
ment at the time the third party was injured.

The tort of negligent hiring is relatively new. The oldest
cases are only 50 years old, and this tort is becoming an area
of increasing potential ability for employers.? A claim for
negligent hiring may be made if:

* There is an employment relationship.
® The employee is incompetent or unfit.

® The employer knew or should have known of the
employee’s incompetence or unfitness.

* The employee’s wrongful act causes an injury to a
third party.

® The injury was foreseeable.?”

There is an employment relationship. If the person per-
forms monetary restitution and is paid by the employer, an
employment relationship exists for the purpose of a negli-
gent hiring claim. If a person performs unpaid community
service, the person is defined as an employee if the organi-
zation has the right to control the person’s conduct.?

The employee is incompetent or unfit. In this type of
claim, an employee’s incompetence or unfitness is raised
after the employee has injured a third party. For instance,
where a bartender has assaulted a tavern patron,3' or where
an employee of a housing complex has assaulted a tenant,*
or where an employee has committed theft from a third
party,3® the injured party has successfully maintained that the
employee was incompetent or unfit. Typically, injured par-
ties will claim that the employee was incompetent or unfit in
that the employee has a propensity for violence or for
commiiting thefts.

The employer knew or should have known of the em-
ployee’s incompetence or unfitness. The employer has a
duty to investigate the background of prospective employ-
ees.>* The scope and extent of the employer’s investigation
depends on the nature of the employment and the potential




risk to third persons. An employer’s duty is greater if the
employment is dangerous or hazardous orif the employment
places third persons at potential risk. Similarly, the duty to
investigate is greater if a prospective employee will have
access to money or access to the interior of private resi-
dences.’> Where the risk to third persons is minimal and the
job is not hazardous, an employer need only obtain and
verify background information such as the prospective
employee’s prior and current addresses, previous work
experience, and personal references.

Does an employer have a duty to investigate the prospective
employee’s criminal background? What obligation does the
employer incur on learning that a prospective employee has
a prior criminal record?

Courts have generally held that employers do nothave a duty
to investigate the prior criminal records of prospective
employees.’ However, in most States an employer may
inquire about a prospective employee’s criminal convic-
tions. If an employer knows the employee’s criminal record,
the employer may still not be absolutely liable for the
employee’s injury to a third party. First there must be a
showing that the type of injury suffered by the third party
was foreseeable based on the employee’s prior criminal
record. Thus, an employer would probably n st be liable for
an employee’s assault on a third party if the employee’s
criminal record was for theft, since the employer could not
foresee assault, given an offender’s prior record for theft.

Moreover, courts have said that society has an obligation to
see that former offenders obtain gainful employment. Im-
posing absolute liability on employers who hire persons with
criminal records would impede this effort.

For example, one court has stated:

To say that an employer can never hire a person with a criminal record at
the risk of being held liable for his tortious assault flies in the face of the
premise that society must make a reasonable effort to rehabilitate those
who have gone astray.’’

Restitution program managers can turn this employer’s duty
to investigate into an effective means of encouraging busi-
tiess participation in the restitution program. They could
point out to employers that the program has already con-

ducted an investigation into the prospective employee’s
background and that this investigation may protect the
employer from potential liability.

Negligent retention

Aclaim for negligentretention is essentially the same as one
for negligent hiring, but the employer is charged with
learning of the employee’s negligence or incompetence at a
later time. An employer who becomes aware of the em-
ployee’s incompetence or unfitness during the course of
employment may be held liable for negligently retaining an
incompetent or unfit employee.

Negligent entrustment

A claim fornegligententrustment is made when a third party
is injured as a result of an employer’s negligence in entrust-
ing an object or piece of equipment to an employee when the
employerknew or should have known that the employee was
unskilled or incompetent to use the object or equipment. The
elements for the third party’s claim against an employer are
that:

* The employee was incompetent, inexperienced, or
reckless.

* The employer knew or had reason to know of the
employee’s problems.

* The employer entrusted an object or piece of equipment
to the employee.

¢ The eniployer’s negligence in entrusting the employee
with the equipment caused the plaintiff’s injuries.

The basis of this theory of liability is that employers must
take certain precautions against the potential negligence of
one of their employees.*®

Failure to warn about
dangerous offenders

In a related series of cases, the third party liability issue has
revolved around a government agency’s liability for failure




to warn the third party about a potentially dangerous of-
fender or for failure to supervise that offender adequately.
The elements of a claim for damages for failure to warn or
for failure to supervise an offender are as follows:

® There must be a foreseeable, readily identifiable victim.
* There mus: be a practical method of warning of danger.

® The liable entity must be involved in placement or
referral.

® The responsible person failed to take steps that a
reasonably prudent person would take.

® A person was injured and the injury would have been
avoidable if adequate warning or adequate supervision
had been provided.

Courts have been unwilling to impose liability on a govern-
ment agency when an offender injures a member of the
general public. In Thompson v. County of Alameda,” the
parents of a 5-year-old girl brought a claim against the
county after a juvenile killed their daughter within 24 hours
of his release from a detention center. The youth had no
previous relationship with the victim or her family. The
court held that there is no duty to warn if the threat of danger
is only to the public at large. However, the court noted where
the offender poses a “predictable threat of harm to a named
or readily identifiable victim or group of victims who can be
effectively warned of the danger™® there will be liability.
Thus, if in this case the youth had told the detention center
staff that he intended to kill the S-year-old girl and the
detention staff took no action, there would be liability.

But where a readily identifiable victim exists and a practical
method to warn that victim is shown, liability has been
found. In Georgen v. State,*! the State was held liable to a
woman who was assaulted by a man paroled to work at her
remote rural farm. A parole officer had contacted the woman
to ask if she would accept a parolee to work on her farm. The
court found that the 60-year-old woman relied on the parole
board and its employees for “advice and guidance” when
they recommended the 20-year-old offender. The court
found that the parole board had been negligent in recom-
mending the individual and failing to warn the woman of his
priorrecord, which included violent assaults on older women.

In Johnson v. State,** the California Youth Authority was
held liable to foster parents injured by a youth the California
Youth Authority had placed in their home. The 16-year-old
boy had homicidal tendencies and a background of violence,
but no adequate notice of the youth’s background was given
to the foster parents.

In Hicks v. U.S.,** a mental hospital released a patient who
had previously assaulted and threatened his wife and made
threats to do the same when released. Indeed, the husband
did murder his wife upon release. The court held that the
defendant was liable to the wife’s estate.

In addition to the foreseeability of the injury and identifiabil-
ity of the victim, the government agency’s participation in
the placement of the offender is an important factor in
determining liability. In Rieser v. District of Columbia,* a
parole officer successfully referred a client to an apartment
complex to do maintenance work. Although the offender
had a long history of violent sexual assaults, including
convictions for rape as an adult and murder as a juvenile, the
parole officer’s referral cited only the man’s prior offense for
robbery. After getting the job, the parolee murdered a
resident of the complex. The court held that the parole
agency was liable for damages to the resident’s estate. The
parole officer’s referral was the key factor in determining
liability.

In another case, however, when no such involvement in
referral was apparent, the court rejected liability. In J. A.
Meyers & Co. v. Los Angeles County Probation Depart-
ment,* a probationer who had been convicted of embezzle-
ment obtained a job as an assistant to a business president.
The probationer received no assistance from his probation
officer in securing the job. The probation officer knew that
the probationer had obtained a job but took no steps to warn
the employer. After the probationer embezzled a large sum
of money from the business, the employer sued the probation
department for its failure to provide a warning. The court
held there was no liability, relying heavily on the fact that the
probation officer did not make the referral to the job.

The courtalso noted that Californialaw provided a great deal
of protection for the confidentiality of criminal records,
recognizing the need for rehabilitation in the probation




setting. If probation officers were required to warn all
employers in similar situations, then probationers would be
substantially hampered in securing employment.

IMMUNITY

Sometimes, even in cases where a duty to warn or to
supervise has been found, liability has been defeated be-
cause the entity was governmental and therefore immune
from liability. The concept of immunity—freedom from suit
or liability—is very important in a discussion of liability in
this area of the law. Immunity is applied in varying degrees
to government entities and to public officials. Thus juvenile
restitution programs, which result from a judicial process
and are generally administered, sponsored, or regulated by
public agencies, need to be aware of governmental immu-
nity concepts and legislation.

Governmental immunity

Governmental or sovereign immunity is derived from the
concept that the “king can do no wrong” and therefore the
government, as successor to the king, has no liability.*

This immunity applies to Federal and State governments.
However, the Federal Government and many State govern-
ments have passed tort claims acts that allow these govern-
ment entities to be sued provided certain terms and condi-
tions are met. Although governmental immunity at the State
and Federal levels has been limited, it has not been abol-
ished. At the county or municipal level, the majority of
States have eliminated governmental or sovereign immunity
entirely.*

At whatever lavel, all government entities are immune from
liability for policymaking or discretionary actions. For
example, if a county chooses a site where community work
service will be performed, and if a person is injured as a
result of that site selection, the county will be immune from
liability for having chosen the site. Similarly, if a county or
municipality is charged with responsibility for the conduct
of one of its employees under the doctrine of vicarious
liability, there will be.no liability if the employee was
carrying out a policymaking or discretionary function.*

Absolute immunity. Some officials have absolute, or total,
immunity. In a case where absolute immunity applies, the
lawsuitcan be defeated at the outset by means of a motion for
summary judgment in favor of the person who has been sued.
Although absolute immunity applies to both judges and
legislators, judicial immunity is absolute only if the judge
was acting in a “judicial capacity” and in the scope of the
judge’s jurisdiction. Thus, in a case where a judge ordered a
coffee vendor brought before him in shackles for selling bad
coffee, the judge was found not to be acting in a judicial
capacity and therefore not entitled to immunity.*® Or when
a juvenile court referee detained a youth in the absence of
any authority or due process protections, the court found that
the referee exceeded his jurisdiction and was not-entitled to
immunity,>

Unfortunately, the cases do not clearly define when a judge
has merely committed an error—for which there is absolute
immunity—and when a judge has acted in a nonjudicial
capacity or outside the scope of his or her jurisdiction—for
which there is not immunity.

The concept of absolute immunity is extended to persons
carrying on functions similar to those carried out by judges.™!
Thus, members of boards or commissions, such as parole
boards, who engage in judicial-type decisionmaking are
granted absolute immunity even though they are members of
the executive rather than the judicial branch. Absolute
immunity has also been extended to legislators and to
prosecuting attorneys and other adjuncts to the judicial
process.®

Qualified immunity. Public officials, as opposed to judges
and legislators, are afforded qualified immunity for their
actions. For example, many cases have held that a public
officer is immune from liability for “discretionary” acts but
not for “ministerial” acts. Unfortunately, again courts have
not provided very clear guidelines as to what acts are
discretionary and what acts are ministerial. Generally, dis-
cretionary acts require deliberation or personal judgment
whereas ministerial acts involve only the performance of a
duty calling for little significant choice.




It appears, in many situations, that a court first decides if an
officer is entitled to immunity and then decides if the
official’s conduct was discretionary or ministerial. Some
courts, at the urging of legal commentators, determine if a
government official is entitled to immunity after assessing
the nature of the injury suffered, the availability of alternate
remedies, the importance of protecting particular kinds of
official acts, and other factors.5?

Even if the government official is found to be entitled to
immunity for a discretionary act, the official will lose that
immunity if it is determined that he or she acted in bad faith,
or with malice, or in a reckless manner.’* Qualified immu-
nity will also be lost if the official acted beyond the scope of
his or her duty or jurisdiction.

Thus, as is the case with the concept of liability, restitution
program managers must understand the issue of immunity.

SOLUTIONS TO
LIABILITY PROBLEMS

Restitution programs have chosen a variety of ways fo solve
their liability problems. Some purchase liability insurance,
charging each youth a small fee to cover the cost. For many
programs waivers offer a solution. The programs ask partici-
pants to sign waivers of liability cr release forms as a
condition of participation. While it is unlikely that a court
would enforce such a form if a claim were brought, the forms
do tend to deter individuals from bringing claims.

Knowledge of State legislation in the restitution area is an
important first step in protection from liability. In many
instances, proper State legislation can either eliminate pro-
gram liability or at least eliminate the uncertainty about
potential areas of liability. States have adopted several types
of liability legislation:

* Legislation to make clear that a youth performing unpaid
community service is an employee and therefore entitled
to workers’ compensation benefits as the exclusive rem-
edy for any injury suffered. (On the other hand, several
States have legislation making it clear that youths per-
forming unpaid community service are notemployees for
purposes of workers’ compensation, thus limiting the
program’s responsibility for paying workers’ compensa-
tion premiums but also leaving the youth free to bring a
claim for any injury suffered.)

* Legislation granting States, counties, municipalities, pro-
bation departments, and officials of those organizations
immunity from any liability in the operation of a restitu-
tion or community service program.

® Legislation requiring either the State attorney general or
the county attorney to defend a government officer if a
claim is brought against the officer.5’

® L egislation requiring the State or county government to
indemnify any government official who has been as-
sessed damages while performing official functions.*®

The actual experience in the RESTTA (Restitution Educa-
tion, Specialized Training, and Technical Assistance) pro-
gram—based on reports from program directors from Dallas
(Texas), Quincy (Massachusetts), and other restitution and
community service programs—shows that despite the many
thousands of youth participating in restitution and commu-
nity service programs around the country, very few pro-
grams have been subject to claims either for injuries suffered
by youth participating in the program or by injured third
parties.

Nonetheless, restitution program managers should research
the laws in their State and inform the employers and opera-
tors of community service agencies with whom they are
associated. Such precautions are likely to reduce the burden
on businesses and the likelihood of liability suits.
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LEGAL ISSUES

Constitution and by statutes when ordering and im-

plementing monetary restitution and unpaid com-
munity service orders. They must follow due process, pro-
vide equal protection of the law, and ensure that the scope
and amount of the restitution order are assessed fairly and
according to the letter and intent of the law.

C ourts must follow procedures mandated by the

The 14th amendment to the United States Constitution
provides “. . .nor shall any State deprive any person of life,
liberty or property without due process of law .. .”

Since it is clear that monetary restitution is a deprivation of
property and that unpaid community service involves a
deprivation of liberty, this due process clause applies to the
implementation of restitution and community service or-
ders. But what process is required to meet constitutional
standards?

Due process in diversion
or preadjudication

Prior to adjudication, restitution and community service
orders constitute a diversion from the formal juvenile court
process.” At this stage, a youth agrees to pay monetary
restitution or perform unpaid community service and waives
his or her right to formally contest the charges pending and
the proposed monetary restitution or unpaid community
service. In all criminal or juvenile court proceedings, this
waiver of rights must be knowing, voluntary, and intelligent
to meet constitutional standards.®® To guarantee this, pro-
grams should adopt several procedural protections:

¢ The case should be screened by the prosecuting attorney,
by the defense attorney, or by the person who makes the
decision whether or notto file a juvenile court petition to
determine that there is “probable cause” to believe an of-
fense has been committed and that the youth has commit-
ted it.

¢ The youth should be advised of all of the rights being
forfeited as a result of consenting to participate in restitu-
tion or unpaid community service as a diversion to the
formal judicial process. Some States provide that the
youth has the right to counsel, and to court-appointed

counsel if the youth cannot afford counsel. This is to
ensure that the youth is adequately informed of all rights
being given up. :

¢ The youth and the youth’s parent or guardian should sign
a waiver of rights and consent to participate in the res-
titution or community service program. This waiver
should clearly state the rights being given up and ac-
knowledge that the youth’s participation is voluntary.

Due process in postadjudication

Case law has not clearly defined what procedure courts must
follow in ordering restitution at the postadjudication or
dispositional stage. The U.S. Supreme Court has indicated
that courts must provide for procedures that are fair and that
do not permit the courts to receive false information, but the
Supreme Court has also said that a formal trial with all of its
safeguards is not required at sentencing or disposition.®'
Generally a court is given flexibility to design a procedure
that balances the youth’s interest in receiving an appropriate
restitution or community service order with the State’s
interest in maintaining a disposition procedure that is not
unduly cumbersome.

These procedures should provide for the following:

® Right to counsel. A youth is entitled to counsel, and free
counsel if indigent. This right attaches at all phases of the
formal juvenile court process, including the disposition
phase, when monetary restitution and/or unpaid commu-
nity service are ordered.®

® Notice and opportunity to be heard. The youth should
receive notice of the loss claimed by the victim, the
proposed amount of monetary restitution or unpaid com-
munity service, and an opportunity to contest the entry of
that order, including the opportunity to cross-examine the
victim if the amount of loss is disputed.®

* Finaldecision by the judge. The final decision on restitu-
tion and community service must be made by the judge,
and the judge cannot delegate this decision to the proba-
tion staff. Of course, the judge can request the probation
staff to prepare a report with a recommendation concern-
ing the appropriate amount of monetary restitution or
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unpaid community service, but the final order must be
made by the judge.®

Equal protection

In addition to due process, juveniles are entitled to equal
protection of the law. In this regard, courts and legislatures
have been particularly sensitive to the treatment of indigents
in the juvenile and criminal justice systems. Thus, by stat-
ute® or by court decision,% it has been regularly held thatin
ordering monetary restitution a court must inquire into the
offender’s ability to pay. This requirement is based on the
view that it would be a violation of the equal protection
clause of the U. S. Constitution to treat offenders differently
based upon their financial status.

The equal protection clause applies at the preadjudication
stage of the proceedings as well. Thus, it has been held
improper to file a formal petition against a youth who has
been denied the right to participate in a preadjudication
diversion program solely because of the youth’s inability to
pay monetary restitution.s

Prior to ordering monetary restitution, the court must make
a finding that a youth either can pay or is likely in the near
future to be able to pay.®® If the youth does not have funds to
pay restitution, a judge may still order restitution if there is
a finding that the youth has the ability to get a job and obtain
funds to pay the monetary restitution. In one unusual case, a
courtreversed the trial judge’s order of monetary restitution,
finding it unreasonable to expect the youth to get a job when
the unemploymentrate for youth in the community was 31.5
percent.®

Preferably, the inquiry into the ability to pay should be made
at the time the order is entered, although some courts have
held that it may be made at the time the court attempts to
enforce its order.”

It is clear that at the time of enforcement, the Constitution
prohibits revoking probation and incarcerating an offender
for failure to pay monetary restitution unless the court finds
that the failure to pay was willful.”! However, there is

nothing improper about using methods other than incarcera-
tion to enforce the monetary restitution order. These other
methods could include converting the monetary restitution
order into a community service order.”

In order for a court to find that the failure to pay was wiliful,
the court must find either that the youth had the means to pay
restitution and chose not to or that the youth failed to make
bona fide efforts to secure employment.”™

Involuntary service

Does a community work service order violate the constitu-
tional prohibition against involuntary servitude? The 13th
amendment of the U.S. Constitution states: “Neither slavery
nor involuntary servitude, except as punishment for crime,
whereof the party shall have been convicted, shall exist
within the United States or any place subject to their
jurisdiction.”

A community work service order entered at the dispositional
phase of a juvenile court proceeding, after adjudication, is
not a violation of the 13th amendment because the amend-
ment allows compulsory work for persons who have been
convicted of crimes. The argument has been made, never
successfully, that an adjudication order in juvenile court is
not a conviction of a crime and therefore this provision does
not apply.”™

If a youth is participating in community service prior to
adjudication, there is no 13th amendment violation since the
youth is consenting to participate in the diversion program in
lieu of the court’s filing a formal juvenile court petition. For
this to be the case, it is important that the restitution program
follow correct procedures in obtaining a valid waiver of
rights and consent to participation,”

Scope and amount of restitution order

Restitution may be ordered for all offenses for which a youth
has been adjudicated.” A youth may even be ordered to pay
restitution for offenses that have been dismissed provided
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the youth admits responsibility for those offenses and agrees
to pay restitution for them.” Often a prosecutor will not
make, and a judge will not accept, a recommendation to
dismiss some charges in exchange for a youth admitting
others, without an agreement by the youth that restitution
may be ordered on all the offenses, both those admitted and
those dismissed.”™

Who is eligible to receive restitution?

Most statutes provide that a youth may be ordered to pay
restitution without defining who is eligible to receive the
restitution payments. This lack of statutory guidance has
caused confusion, generated much litigation, and left the
decision to the courts. The courts have held that in order for
a victim to be eligible to receive restitution payments, there
must be a causal connection between the youth’s offense and
the victim’s loss.™

For example, one court has held it improper for a person
convicted of leaving the scene of an accident to pay restitu-
tion without showing that leaving the scene of the accident
caused the victim’s damages.®’ Another court held that a
State criminal investigation division is noteligible to receive
restitution for the costs of investigating the offender’s
crimes.?' Nor is a State welfare agency eligible to receive
restitution for the medical cost of treating injuries inflicted
by the police in apprehending the offender.®?

Insurance companies. Insurance companies are eligible to
receive restitution if they show a connection between the
youth’s offense and the money they paid their insured (the
direct victim of the youth’s conduct).®® However, some
States, either by statute or court decision, have held that
insurance companies are not eligible to receive restitution
payments.® The rationale for this prohibition is that an
insurance company cannot be the “victim” since the com-
pany has already been paid by the insured to assume the risk
of loss.

Charities. In some cases judges have ordered offenders to
pay monetary restitution to a charitable organization that has
a worthy purpose but no connection with the offender’s

criminal activity. The majority of courts have held that such
an order, however well-intentioned, is improper.® There is,
of course, no similar prohibition against an offender per-
forming unpaid community service for the same charitable
organization. '

Amount of loss

An extensive amount of litigation has taken place over the
amount of monetary restitution an offender should be re-
quired to pay to the victim, This is primarily because statutes
have not always clearly defined the type of losses for which
restitution may be ordered.?

Where the offense is a property crime, there is genérally no
difficulty in assessing the loss because value is determined
by the cost of repair or replacements, market value, or other
reliable measures.®” But it is much more difficult to measure
the amount of loss where the offense is a crime against the
person. Typically, restitution for medical expenses and other
out-of-pocket expenses is permitted, whereas restitution for
pain and suffering and other losses difficult to quantify is
not.%

Multiple offenders

The doctrine of joint and several liability provides that where
two or more persons act in concert, each of those persons is
liable for the entire damage caused by their conduct. Thus if
four youths commit an offense causing $200 worth of
damage, each youth could be ordered to pay $200 restitution.
Most States have held that a judge has authority to require
youths to be jointly and severally liable for the damage
caused by their offenses regardless of their relative degrees
of culpability.® It is assumed that the victim in such a case
would not be entitled to a windfall and that a collection
procedure would be instituted to prevent a victim from
receiving more than the amount of loss. In some States,
however, the juvenile court judge, where there are multiple
offenders, must assess the relative degree of culpability and
order restitution accordingly.®®
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Postinstitutional restitution

Can a judge order a youth to pay restitution following
confinement in the State training school? Permissibility
depends on the State statutory framework. If the juvenile
dispositional statute provides that a judge may commit the
youth to the agency for placement at the State training
school, a majority of States hold that unless the statute says
otherwise, the judge loses jurisdiction over the case once the
youth is placed with the State agency and thus may not order
the youth to pay restitution upon release from the training
school.?! The judge also does not have authority to both
commit a youth to a training school and order restitution
when the statute authorizes restitution only as a “condition
of probation.” Several States have avoided this problem by
specifically providing that a restitution order is valid even if
a youth is committed to the State training school.??

Parental liability

Almost every State has adopted a statute that makes parents
liable for damage intentionally caused by their minor child.
Under these statutes, however, a victim must bring a separate
civil action against the parent in a different court to obtain a
judgment. These statutes also limit the potential liability of
parents by setting maximum liability limits. Several States
have adopted statutes making both parents and youths liable
formonetary restitution as part of the juvenile court proceed-
ing against the youthful offender.* Generally, in the absence

of such a statute, a parent may not be held liable for
restitution to the victim of the youth’s offenses as part of the
juvenile court proceeding.”® Moreover, if the parent is to be
held liable for restitution, the parent must be provided with
notice and an opportunity to be heard and must be given a full
and fair opportunity to participate in the dispositional phase
of the court hearing.%

In any event, even though the parent may be held liable for
restitution, it is improper to condition the youth’s release
from detention upon the parents’ payment of restitution,”

CONCLUSION

Despite widespread use of monetary restitution and unpaid
community service, there is still substantial concern, confu-
sion, and uncertainty about the liability and legal issues
surrounding these increasingly popular alternative disposi-
tions. Some States have adopted legislative protection to
eliminate or limit the liability of programs and government
officers operating them. And some States have passed leg-
islation defining in some detail the method and procedures
that must be followed in ordering restitution and community
service, But in the many States that have not addressed the
liability concerns and legal issues, persons and programs
have had to predict how their State courts would interpret a
variety of common issues. More legislative direction, both in
the liability and legal areas of program operation, would help
eliminate much of this uncertainty.
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