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Court---sponsored 
Mediation of Divorce, 

Custody, Visitation, and Support: 
Resolving Policy Issues 

Susan Myers 0 Geoff Gallas 0 Roger Hanson 0 Susan Keilitz 

[]
~ sing alternatives to traditional U litigation is a major contempo­

rary approach to achieving 
cheaper, faster, and better dispute resolu­
tion. For the past decade and a half, a 

EDITOR'S NOTE: This research was sup­
ported by a grant from the National Institute 
for Dispute Resolution (NlDR). The views 
expressed in this article are those of the author 
and do not necessarily represent the policies of 
NlDR. 

The authors are all with the National 
Center for State Courts. Susan Myers is a 
research consultant, GeoffGaUas is director 
of research and special services, Roger Han­
son is a staff associate, and Susan Keilitz is a 
staff attorney. 
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variety of alternative dispute resolution 
(ADR) processes have been applied to 
particular types of ci vii and criminal cases. 
Arbitration, mediation, conciliation, and 
early neutral evaluation are examples of 
these processes, which differ in varying 
degrees from the traditional court process. 
One application of ADR that has drawn 
enthusiastic supporters is the use of me­
diation in domestic relations cases (di­
vorce mediation). Support for this proce­
dure is seen in the scale of its adoption: 
divorce mediation has been implemented 
in one form or another in thirty-six states 
and the District of Columbia, with more 
than 120 programs operating in the 
states. l 

Given the importance of families and 
m~diation's potential for maintaining 

ongoing relations between family mem­
bers, mediation may be a superior process 
for resolving child-related issues of di­
vorce, and not merely a useful adjunct to 

traditional court processing. Moreover, 
because child support is a major issue in 
most divorces, mediation has the poten­
tial of affecting the success of achieving 
more adequate financial support for chil­
dren of divorce-a policy goal made clear 
in child support guidelines adopted by the 
states. As of this year, all fifty states and 
the District of Columbia have adopted 
child support guidelines,2 and the move­
ment toward prescriptive guidelines is 
clear.3 Mediation may help increase the 
understanding of child support orders 
based on the guidelines and may also 
better ensure compliance. 
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In 1987 the Conference of State Court 
Administrators (COSCA) Committee on 
Alternative Dispute Resolution asked the 
National Center for State Courts (NCSC) 
to survey ADR practices in the states. 
Following up on this work in 1988, NCSC 
conducted a national survey of divorce 
mediation programs in the states. One­
hundred-and-eighteen programs re­
sponded.4 The responses revealed a vast 
field of diverse, unevaluated experimen­
tation with divorce mediation. It is virtu­
ally impossible to point to a model, much 
less a typical, divorce mediation program. 

Although the COSCA/NCSC divorce 
mediation survey found that the creation 
of new divorce mediation programs 
peaked in the late 1970s and early 1980s, 
enthusiasm for the alternative forum 
remains strong: sixty-one known new 
programs have been adopted in the last 
five years.s However, the pattern ofadop­
tion of new programs still shows limited 
diffusion. The fact that thirty-six states 
and the District of Columbia have at least 
one divorce mediation program must be 
considered in light of the fact that thir­
teen states have programs in only one trial 
court jurisdiction, and only eight states 
have created statewide divorce mediation 
programs. Most of the nation's 2,420 
domestic relations courts handling mar­
riage dissolution have yet to attempt di­
vorce mediation.6 It may be that these 
jurisdictions are awaiting clearer analysis 
of the programs already adopted before 
initiating their own programs. 

The extent to which divorce media­
tion is beneficial to the parties, the chil­
dren, and the judicial system is far from 
clear. The results of a few research studies 
suggest that divorce mediation achieves 
some positive effects. The conclusions 
that car. be drawn from most of these 
studies are limited, however. They pro­
vide little guidance to judges, court ad­
ministrators, and legislators seeking to 
implement new or modify existing di­
vorce mediation programs within the 
context of their own court's resources and 
priorities and their own state's child sup­
port guidelines and support enforcement 
responsibilities. Judicial system planners 
and policymakers need more information 
about the effects of court-connected 
mediation programs to help them decide 
whether initiating or continuing a media­
tion program is right for their jurisdiction 
or state, to guide their decisions about the 
best structure and procedures for the pro-
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gram, to secure program funds, and to 
justify the innovation. The specific crite­
ria for guiding these decisions must take 
into account not only cost and time sav­
ings but also the quality of mediation. 

This article has a twofold purpose. 
First, we will review current practice and 
recent research on divorce mediation to 
illustrate what we know and still need to 
learn about the structure of divorce media­
tion programs and outcomes of divorce 
mediation. Second, we will suggest ways 
to resolve two major policy issues that 
judges, court administrators, and legisla­
tors should address before implementing 
divorce mediation programs: (1) how to 
evaluate mediation's success in meeting 
goals of cost or time savings and improved 
quality; and (2) how to identify the best 
structure for a mediation program in a 
given jurisdiction. 

Structure of 
divorce mediation 
Available divorce mediation research and 
the COSCA/NCSC divorce mediation 
survey indicate differences among pro­
grams in their approaches to five organiza­
tional issues: (1) the program's relation­
ship to the court; (2) methods of referring 
cases to mediation; (3) the scope of issues 
mediated and how child support guide­
lines affect the scope of negotiable issues; 
(4) the mediator's role, qualifications, and 
professionalization (and the related issue 
of the role of attorney representation in 
mediation); and (5) the management of 
court-connected mediation. 

RELATIONSHIP BETWEEN 
COURTS AND DIVORCE 
MEDIATION PROGRAMS 
A divorce mediation program may be 
court annexed (funded and organized by 
the court to meet goals set by the court), 
court sponsored (funded in some part by 
the court and receiving refenals from the 
court, but organized independently from 
the court), or private (no court relation­
ship). Most divorce mediation programs 
surveyed in the COSCA/NCSC study (86 
percent) had some relationship to the 
courts.1 Mediation may be imtituted 
statewide or by jurisdiction according to 
statute, court rule, or local practice. 

METHOD OF REFERRING 
CASES TO MEDIATION 
Referral choices include both the method 

of referring cases to mediation (on a vol­
untaty basis, at the court's discretion, or 
mandated for certain issues or case types) 
and the referral source (whether media­
tion cases are identified through court 
intake procedures, by attorneys, or by the 
judge). Thirty-seven percent of the pro­
grams responding to the COSCA/NCSC 
divorce mediation survey claimed that 
mediation was mandatory for at least one 
divorce-related issue (custody, visitation, 
or support}.8 Some programs mandate 
mediation of particular predecree issues, 
such as contested custody or visitation. 
Others mandate mediation only where 
minor children are involved in a con­
tested divorce, while still others mandate 
participation only for postdecree issues, 
such as motions to modify divorce de­
crees. 

When given a choice, disputants do 
not resoundingly volunteer to settle dis­
putes through mediation. O:ie study of 
child custody mediation in Denver, Colo­
rado, found that one third of the parties 
refused voluntary, free mediation.9 The 
study concluded that on cost considera­
tions alone, programs involving manda­
tory or discretionary referral to mediation 
will be more efficient than pure voluntary 
programs. Because individuals with high­
socioeconomic status tend to use volun­
tary mediation programs, mandatory pro­
grams also might achieve a more-even 
socioeconomic distribution of partici­
pants. IO 

Some proponents of divorce media­
tion reject the option of mandating par­
ticipation, finding a basic inconsistency 
with parties being required to become 
involved in a process premised on partici­
pation and consent. II Yet, satisfaction 
with mandatory programs appears to be 
reasonably high. Pearson and Thoennes 
found satisfaction with voluntary and 
mandatory ffiediation programs to be at 
about the same level, around 75 to 80 
percent. Settlement rates also did not 
vary according to whether mediation was 
voluntary or mandatory; in both a volun­
tary program in Minneapolis and a man­
datory program in California, the rate of 
reaching a final agreement was about 41 
percent.tz To identify a preferred format 
for referring cases to mediation, these 
initial studies need to be augmented by 
more experiments and comparisons tt.at 
investigate the relationship between 
methods of referral and a range of out­
comes beyond satisfaction, inCluding the 
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extent to which agreements are durable, 
fair, and equitable. 

SCOPE OF ISSUES MEDIATED 
AND THE EFFECT OF 
CHILD SUPPORT GUIDELINES 
How many and which issues should be 
mediated in a program? Is a mediated 
settlement more likely to occur when the 
issues considered are broad or narrow?13 
The COSCA/NCSC divorce mediation 
survey indicates that mediation programs 
handle three key issues aside from the 
divorce itself: child custody, visitation, 
and child support. 14 While all the pro­
grams reported handling custody and visi­
tation, more than one-third of the sur­
veyed programs refrained from mediating 
child support issues. This fact was some­
what surprising given the fact that one of 
the mo~t significant policy trends in 
domestic relations matters is the federal 
government's interest in setting income­
based formulas for child support awnrds. 15 

This interest is most recently evident in 
the legislation adopted by the U.S. Con­
gress requiring all states to have presump­
tive child support guidelines in place by 
1990.16 The law also calls on the states to 
develop procedures for periodic court 
review of support awards. Although states 
vary in the extent to which guidelines 
supplant judicial discretion,17 most have 
adopted some form of child support guide­
lines. 

Merely est:lblishing child support 
guidelines, however, does not automati­
cally ensure that child support orders re­
sulting from either court processing or 
mediation will conform. consistently 
across cases and over time with the 
amounts prescribed by the guidelines. 
One reason for possible discrepancies 
between the amounts prescribed by the 
guidelines and the actual orders is that 
there may be trade-offs between the issues 
of custody, visitation, and child support. 
One party may receive less in child sup­
port because of what is regarded as a vic­
tory concerning child custody. We do not 
know yet how common such trade-offs are 
or whether they are more likely to occur in 
a particular dispute resolution forum. 
Negotiation can also occur around issues 
of financial dirdosure. These factors have 
been offered to explain why a study of 
mediated child support in Delaware found 
that mediated support orders were for less 
than orders issued from the courts. IS As 
mediation opens up the range of issues for 
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discussion (one of its extolled virtues), the 
opportunity may exist for concessions on 
those issues to be traded off against child 
support. 

MEDIATOR ROLES, TRAINING, 
AND PROFESSIONALIZATION 
Mediators can assume the role of a neutral 
facilitator, be more of an advocate for 
settlement, or even promote a particular 
type of settlement. If the parties reach a 
stalemate, mediators in some programs 
simply report this fact to the court, but in 
other programs they may recommend a 
particular settlement. 

... sound 

court management 

strongly influenced 

disputants' views 

of the fairness 

of the forum ... 

Desired qualifications for mediators 
almost always include specific training in 
mediationskills, but there is disagreement 
over whether a particular type of educa­
tional training should qualify a person to 
mediate divorce and, if so, which disci­
pline (social work, law, public justice) 
best prepares mediators to intervene in 
domestic disputes. The recently adopted 
rules of the Florida Supreme Court 
(which have been interpreted to require 
divorce mediators to be either experi­
enced trial court judges or attorneys with 
at least five years' membership in the 
Florida Bar) have highlighted the tension 
between those who would base mediator 
qualifications on academic or professional 
credentials and those who would empha­
size specific mediation training and 
skills.19 

Professionalization is a related issue. If 
a program requires its mediators to possess 
a specific academic degree or length of 
professional practice, it is unlikely to use 
volunteer staff. On the other hand, pro-

grams that require skill-related training of 
its staff could be expected to use volun­
teers. Furthermore, mediators' interest in 
autonomy may compete with court man­
agers' interest in consistency in outcomes 
across cases. As requirements for fair and 
uniform settlements of custody and sup­
port disputes increase and as the number 
and range of cases diverted from courts to 
mediation grow, the question of the most­
appropriate training for mediators will 
continue to be debated.20 

MANAGEMENT OF 
MEDIATION PROGRAMS 
Two studies that have associated positive 
outcomes with alternative dispute resolu­
tion have found management to be the 
crucial factor in the success of such alter­
natives to litigation. A study of divorce 
mediation in Arizona conducted by Trost 
and Braver found only a weak relationship 
between mediation and settlement rates, 
while the characteristics of the jurisdic­
tions had a large impact on the level of 
settlement rates. 21 This study raises the 
expectation that a jurisdiction that expe­
riences improved dispute resolution with 
the introduction of mediation may al­
ready have been well managed; the best 
aspects of well-administered courtrooms 
may simply be transferred to the media­
tion process.22 

A recent study of alternative dispute 
resolution applied to personal injury cases 
found that sound court management 
strongly influenced disputants' views of 
the fairness of the forum and their evalu­
ations of the justice system as a whole. 
Management affects two important di­
mensIOns of quality: the dignity and the 
perceived thoroughness or carefulness of 
the procedure.23 Hence, before courts 
embrace or reject mediation as a means of 
improving performance, they need to 
know how and to what extent the close 
management of dispute resolution con­
tributes to improved performance above 
and beyond the nature of the alternative 
forums themselves. 

Outcomes of 
di vorce mediation 
A first generation of empirical studies has 
assessed some of the merits and limita­
tions of divorce mediation.24 These stud­
ies have investigated a range of possible 
effects that divorce mediation has on 
individual cases, the parties, and courts. 
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Measurable outcomeS of mediation in­
clude (1) the rates at which cases are 
settled; (2) the degree of compliance with 
settlements or court awards; (3) the ex­
tent of relitigation after cases have bee\.'"' 
resolved; (4) the relative satisfaction of 
the disputants with mediation and litiga­
tion; and (5) the extent of time or money 
saved by the disputants and the court. 

SETTLEMENT RATES 
An experimental study of adjudicated and 
mediated custody and visitation cases 
carried out in Denver, Colorado, found 
that 60 perc~nt of all the cases reached 
either full or partial agreement.25 Eighty 
percent of the mediated cases resulted in 
party stipulations. In 20 percent of the 
cases, the parties returned to the court for 
adjudication. In contrast, the parties re­
sorted to adjudication in about half of the 
cases that did not experience mediation. 
Similarly, a study of the Family Law 
Mediation Program of Orange County, 
California, reported a successful settle­
ment rate of 76 percent. In this evalu­
ation, where expedited case processing 
also was a measure of success, hearings in 
the Family Law program were held within 
one to two weeks of case filing, whereas 
resolution of the cases by the court was 
delayed by six to twelve months.26 

Although these relatively high settle­
ment figures for mediated cases suggest 
that mediation may be a superior process, 
data from the Center for Policy Research 
study of mediation in Delaware indicate 
that support orders resulting from medi­
ated cases were lower than support orders 
renderecl by the courtsP This finding 
raises important unanswered questions 
about mediation. In general, how closely 
do adjudicated support orders resemble 
goals for support set by a state's guidelines? 
Do mediation programs adopt the same 
guidelines and apply them similarly? Or 
do mediation programs choose not to 
mediate this issue at all because of the 
state's regulatory interest in encouraging 
fair and equitable support orders? Do 
disputams comply more often with medi­
ated rather than litigated child support 
awards? 

COMPLIANCE 
Two studies indicate that mediation 
compares favorably to litigation on the 
criterion of compliance with settlements 
and court awards. A 1982 study of divorce 
mediation in Denver reported compti-
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ance rates of79 percent for mediation and 
67 percent for court processing.28 A sec­
ond study of family meJiation analyzed 
data from three programs in California, 
Connecticut, and Minnesota. This study 
reported that child support payments 
were irregular or absent in one-third of the 
mediated cases, as opposed to one-half of 
the court-processed cases. Infrequent 
visitation was not reported in any medi­
ated cases but was a problem in 30 percent 
of the litigated cases.29 

Although mediation appears to have a 
beneficial effect on compliance with 
agreements, questions remain about the 

Two studies indicate 

that mediation 

compares favorably 

to litigation 

on the criterion 

of compliance ... 

relationship between compliance and 
settlement levels (dollar amounts of sup­
port orders, for example). Does compli­
ance decline as the dollar amount of child 
support orders increases? Is compliance 
always greater when cases are mediated or 
only when cases have certain characteris­
tics that make parties more inclined to 
comply, such as uncontested divorce, 
length of the marriage, or income of the 
parties?30 

RELITIGATION 
The evidence on the effects of mediation 
on relitigation is somewhat more mixed 
than th.:: findings on settlement and 
compliance. One study found significant 
decreases in relitigation with mediated 
disputes-in some programs as much as a 
50 percent decrease.3l A study of media­
tion in Delaware found, however, that the 
number of motions to modify settlements, 
withhold wages, or file for enforcement 
were equivalent in the two forums.32 

Furthermore, a recent study of a media-

tion program in Arizona found that me­
diation participants were actually more 
likely to file postdecree complaints than 
were those pursuing their claims in the 
traditional court process.3) . 

Other data suggest that while relitiga­
don rates may decline in cases that are 
successfully mediated, the highest relitt­
gation rates occur in cases that attempt 
mediation but fail.H The benefits of suc­
cessful mediation, therefore, may be great, 
but the hazards of using mediation in 
inappropriate cases also are high.35 

It is essential for program planners to 
know if mediation's impact onrelitigation 
is more positive or more negative for cer­
tain types of cases than for others. The 
unclear picture of the effects of mediation 
on relitigation suggests the need for more 
focused comparisons of relitigation rates 
after mediation and litigation. As with 
the issue of compliance, the comparisons 
of forums should take into account case 
characteristics such as the divisiveness of 
the dispute, the income of the disputants, 
the age of the children, and the length of 
the marriage. In addition, the effects of 
program policies on postdecree modifica­
tion should be examined. 

SATISFACTION 
Although some proponents of divorce 
mediation have equat~d the user's satis­
faction with the quality of justice, the 
conclusions that can be drawn from most 
surveys of user satisfaction are limited in 
two ways. First, findings on satisfaction 
are equivocaL One experimental study 
found a 77 percent satisfaction rate 
among users of mediation as opposed to a 
40 percent rate for those who did not 
participate in mediation.36 In Delaware, 
on the other haml, 56 percent of the 
mediation respondents disliked media­
tion more than a hearing before a judge or 
a master. There was also a widespread 
perception among mediation participants 
that the Delaware mediation process was 
biased and perfunctory and that the range 
of issues mediated was too narrow. This 
negative response may stem from the fact 
that the process used in Delaware re­
sembles case evaluation more than media­
tion. The Delaware program lacks many 
of the characteristics usually attributed to 
mediatior', such as open discussion about 
a range of issues and strict mediator neu­
trality regarding outcomes. Still, success­
ful settlement was high (80 percent).37 Do 
the&e findings mean that settlement does 
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not depend on user satisfaction, alld, 
therefore, the mediation process can suc~ 
ceed even in highly constrained settings? 

Second, the data showing positive 
reactions to divorce mediation are limited 
because they do not differentiate between 
the reactions of men and of women. Two 
studies of participant satisfaction that did 
take gender into account indicate that 
satisfaction rates vary significantly by 
gender and not in the direction often 
assumed by mediation\ proponents. 
While it is often claimed d.at mediation 
can benefit women (usually 'i..,.e custodial 
parent) more than court processing can, 
these studies found that men were more 
comfortable with mediation and that 
women preferred adjudication.38 Future 
research must analyze gender~based dif~ 
ferences in satisfaction with mediation. 

One potential explanation for higl. 
settlement even in the absence of high 
satisfaction and for gender~based differ~ 
ences in satisfaction hinges on the dis·· 
tinction between satisfaction with actual 
outcomes and satisfaction relative to 
expectations. A study of personal injury 
tort cases in three forums found that satis~ 
faction with each forum depended less on 
absolute outcomes than on outcomes 
compared to expectations.39 This raises 
the possibility that if an alternative forum 
like mediation raises expectations for 
outcomes for either disputant, satisfac~ 
tion with mediation may be lower than 
with litigation even if the disputant tends 
to do better in absolut~ terms with media~ 
tion. 

EFFICIENCY 
Information on the efficiency of media~ 
tion is contradictory. Whereas some 
claim that mediation realizes great savings 
in case~processing time,40 a study of cus­
tody and visitation mediation in Oregon 
showed that the average cost of mediation 
exceeded the cost of court processing by a 
factor of up to three.41 How mediation is 
adopted and institutionalized may affect 
its efficiency. Divorce mediation will 
help relieve court congestion only if 
courts or attorneys can identify appropri~ 
ate candidates for mediation at an early 
(pretrial) stage; claim the support of the 
judiciary, bar, and legislature; attract an 
adequately large pool of disputants; and 
secure gains in efficiency through the use 
of affirmative management strategies. 
The degree and method of institutionali~ 
zation of divorce mediation and its inte~ 
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gration into state court systems are crucial 
predictors of its viability as an efficient 
process. 

Resolving policy issues 
Our review of divorce mediation research 
suggests that two policy issues remain 
unresolved. First, we need to identify 
strategies to evaluate whether mediation 
is cheaper, faster, and better than tradi~ 
tionallitigation. Second, we must be able 
to choose program structures, manage­
ment approaches, and particular case 
types for divorce mediation programs that 
are most likely to improve the quality and 
efficiency of dispute resolution experi~ 
enced by disputants. 

How 

mediation 

is adopted and 

insti tu tionalized 

may affect 

its efficiency. 

EVALUATION CRITERIA 
Administrators of court-connected di­
vorce mediation programs need to define 
specific criteria of successful program 
performance before they can find their 
way through the maze of options for struc­
turing a new or improved program. These 
evaluation criteria, in tum, will reflect the 
goals administrators and the public be~ 
lieve mediation is especially qualified to 
meet. The two basic goals that mediation 
advocates believe divorce mediation can 
best meet are increased program efficiency 
(faster pace at reduced cost) of the dispute 
resolution process and improved quality d 
justice experienced by the displ'.tants. 

EFFICIENCY 
Some claim that shifting the resolution of 
divorce-related disputes from litigation to 
mediation will achieve more efficient 
dispute resolution for the courts. Further 
research comparing the cost in dollars and 
disposition time (from case filing to dispo­
sition) of mediation to litigation is needed 

before this claim cnn be verified or gener­
alized to most divorce mediation pro­
grams. Care should be taken to state up 
front where the go.al of savings fits into 
objectives for divorce mediation PfCl­
grams, as there is some evidence that a 
dominant interest in efficiency can com­
promise progress on dimensions of qual­
ityY 

Cost. The cost of mediation and litiga~ 
tion can be measured by summing the cost 
to disputants (including attorneys' and 
mediators' fees, out-of-pocket expenses, 
and hours spent preparing the case, at the 
proceedings, and awaiting resolution) 
and the operational cast to the public of 
the mediation program versus traditional 
litigation (including staff compensation 
mul,:.plied by the time spent on a case and 
the cost of trials de novo). As is true of 
other alternative forums, transaction 
costs for the parties may decrease even as 
costs for the public at large increase. 

Pace. As noted above, the pace of case 
disposition is one de term inant of the cost 
of disposing of cases in a given forum. By 
comparing programs that: mediate all and 
some issues with those that do not medi­
ate any divorce issues, it would be possiblle 
to infer what range of issues is most expe~ 
ditiously handled in media,.ion or in 
court. Additionally, data gathered on 
case characteristics (such as whether the 
divorce is contested, the intensity of the 
dispute, the number of children involved, 
whether the case is based on no-fault or 
fault grounds, the length of the marriage, 
and the income of the disputants) would 
allow us to assess those cas,:! types that are 
most amenable to prompt disposition in 
mediation.43 By identifying the issues of 
divorce and the types of disputes that 
experience faster disposition at less cost in 
mediation than in litigal:ion, new re­
search could guide policymakers in mak­
ing crucial structural choices for new and 
present divorce mediation programs. 

QUALITY 
Because of the complexity of our expecta­
tions for quality in the experience of di­
vorce mediation, it is helpful to divide the 
concept into five distinct dimensions: 
access, participation, fairness, compli­
ance, and satisfaction. It i~; important to 
know whether divorce mediation repre~ 
sents an improvement ove:r litigation on 
any of these dimensions. 

Access. Aspects of acct!ss include the 
amount, equality, and quality of disputant 
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access to the justice system gained 
through the use of ADR processes. In the 
context of divorce, access can be evalu­
ated by whether the justice system 
touches more participants more directly, 
the uniformity of availability of mediation 
services, consistency in the quality of 
mediators, and the convenience of the 
services to all potential participants. 
Management of court-connected media­
tion necessarily calls for close oversight by 
the courts to er:sure that (1) all judges 
follow guidelines for rderring cases in 
mandatory and discretionary programs 
and are knowledgeable about voluntary 
programs; (2) services rendered meet 
uniform standaids for quality and effec­
tiveness; and (3) no undue physical, geo­
graphic, procedural, or lanp'tage barriers 
prohibit access to mediation. 

Participation. The benefits of partici­
pation are emphasized in domestic rela­
tions disputes because of the unique 
demands placed on the disputants' rela­
tionship before and after the divorce. 
Divorcing partners are expected to disen­
gage from the marriage while sustaining 
communication effective enough to settle 
the divorce and to maintain long-term 
commitments to the spouse and children. 
It is argued that this expectation for effec­
tive short- and long-term communication 
between divorcing disputants is more apt 
to be met if the parties have the opportu­
nity to control the resolution process it­
self. 

Divorce mediation proponents believe 
that greater participation is achieved in 
mediation by discussing, analyzing, and 
resolving disputes in a less formal setting, 
with simplified procedures, and where the 
mediator allows the parties to air all rele­
vant issues without restriction to techni­
cal legal points. This 0PP0rtunity for 
participation in mediation is said to con­
tribute to the disputants' enlarged under­
standing and appreciation of the process 
and to a broader understanding by the 
mediator of the issues important to the 
disputants.44 Open but directed commu­
nication encouraged in mediation also 
enables the husband or wife to understand 
the perspective and needs of the other 
party. The mediation process can trans­
form the parties from intransigent adver­
saries to more-flexible and empathetic 
negotiators. 

Several dimensions of participation 
can be used to evaluate a mediation pro­
gram, including the opportunity for the 
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disputants to choose the disputing fo­
rum,45 the disputants' latitude to repre­
sent their interests in the process (either 
personally or through an attorney), their 
understanding of the process, and the 
coherence of mediation within the con­
text of the entire marriage dissolution 
process (including separation, division of 
property, spousal support, and settlement 
of custody, visitation, and child support 
issues). The forum's management may 
strongly influence increased participation 
by disputants; a well managed mediation 
program may well increase the parties' 
understanding of the resolution process 
and the program's overall coherence. 

Fairness. The fairness of a dispute 
resolution process and the outcomes it 

Management of 

court ... connected 

mediation 

necessarily calls for 

close oversight 

by the courts. . . 

generates are crucial determinants of the 
quality of procedural justice experienced 
by disputants. A procedure's fairness­
the degree to which it balances the con­
flicting interests of disputants-can be 
evaluated in terms of participants' views 
of the process or the actual outcomes of 
the process. Divorce mediation will be 
viewed as a fair procedure if the mediator's 
role is one of neutrality and if the mediator 
displays no bias toward a disputant or a 
particular outcome. A fair procedure will 
also be marked by the dignity and careful­
ness or thoroughness of the process.46 

Agreements reached in divorce media­
tions should also be characterized by fair­
ness across parties. Do similarly situated 
parties reach similar agreements, particu­
larly when compared to decisions ren­
dered in the traditional process? 

Divorce mediation is also fair to the 
extent that the interests of the custodial 
and the noncustodial parent are balanced 
and the degree to which the interests of 
minor children are protected through 

custody, visitation, and child support 
agreements. 

Two issues related to outcomes are 
particularly relevant tll evaluating di­
vorce mediation: custody arrangements 
and levels of child support. Over the last 
two decades, policymakers have begun to 
focus on the quality of the relationship 
between the nOhcustodial parent and the 
child after the divorce. In the past, the 
custodial parent took sole responsibility 
for the child, but the current movement is 
toward calling on both parents to fulfill 
most or all dimensions of parenting obli­
gations (financial, emotional, and physi­
cal) after the divorce. This emphasis on 
continued parental responsibility has 
been reflected in new forms of custody and 
visitation agreements: joint physical or 
legal custody and greater time sharing in 
visitation schedules. Many states have 
adopted legislation that ratifies one or 
more of th..:se joint parenting arrange­
ments.47 

Policymakers also have nearly unani­
mously endorsed efforts to increase sup­
port awards as a way to address the best 
interests of children. A comparison of the 
average size of support orders produced by 
mediation with support orders resulting 
from litigation (for families of similar 
income levels and with equivalent num­
bers of children) would reveal whether 
one forum favors the financial interests of 
one parent over the other and by implica­
tion how children fare in each forum. 

Compliance. Compliance is a dimen­
sion of quality in dispute resolution be­
cause the efficacy of the system as a whole 
depends on producing agreements that 
last. The issue of compliance in the con­
text of divorce is particularly complex 
because the situation of divorcing parents 
is rife with opportunities for failure, given 
the difficulty of arranging visitation and 
support agreements and the length of time 
these agreements must last (at least until 
children reach majority age). Compli­
ance with agreements on divorce-related 
issues (including custody, visitation, and 
support) can be seen in two ways. The first 
is to measure the integrity of settlements: 
whether obligors pay, whether there are 
motions to modify or enforce orders, 
whether parties comply with visitation 
schedules or whether these are modified 
through practice or formal motions to the 
court. Alternatively, compliance with 
mediated or litigated settlements can be 
assessed in part according to whether the 
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forum produces agreements with enough 
flexibility or creativity to allow adjust­
ment over time without necessitating a 
new court appearance. Ease of modifica­
tion may also be affected by policies set by 
a court or a state. Some states, for ex­
ample, prohibit motions far amendment 
within a year of the initial agreement, 
while others require annual court review 
of visitation or supportagreements.48 

Satisfaction. Disputants' satisfaction 
with the process and outcomes of divorce 
mediation is an important measure of the 
quality of justice mediation provides. 
Those who experience greater access to 
mediation, greater fairness, improvement 
in their relationships because of the na­
ture of the process, and greater compli­
ance with agreements are likely to report 
improved satisfaction not only with their 
specific settlements but with the justice 
system as a whole. Although complete 
satisfaction of every disputant is an impos­
sible goal for any dispute resolution pro­
gram to meet, satisfaction that is equal or 
better than that with the traditional pro­
cess is a reasonable expectation for di­
vorce mediation programs that have de­
veloped standards for improved access, 
participation, fairness, and compliance. 

Structural choices for 
divorce mediation programs 
The criteria of success for adivorce media­
tion program theoretically guides the 
structural choices made in order for that 
program to meet its goals. Without evalu­
ation, neither the relationship between 
the program's goals and its structure nor 
its success in reaching those goals can be 
measured 

A program initiated in response to a 
need for reduced cost and improved speed 
will mah structural choices about the 
scope of issues to mediate, level of adop­
tion (depending on whether mediation is 
found to be faster and less expensive than 
litigation-still an open question), and 
referral process (discretionary referral is 
most efficient because it can both capture 
more cases than can voluntary referral 
and select cases that are most likely to 
result in relatively quick and lasting set­
tlements). This program will also be likely 
to undertake a system of affirmative case 
management to increase efficiency gains. 

Where greater access is the motivating 
goal for statewide adoption of a program, 
mandatory mediation for all divorce issues 
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would be an obvious strategy. Mandatory 
referral does not, however, guarantee that 
high quality divorce mediation is equally 
available to all disputants. Concern for 
improved access will therefore be mani­
fest both in the uniformity of the referral 
process, concern for the consistency of 
mediator skills and practices, and physical 
accessibility of the programs. Concern for 
geographic access has been addressed 
through placing divorce mediation pro­
grams and other alternatives to tradi­
tional court processes physically adjacent 
to a court in the form of the multi-door, 
court-annexed ADR program. Here a full 
menu of alternatives is made available to 
the disputants in the court context. 

A program with the goal of effective 
participation may well choose a referral 
process that is strictly voluntary following 
consistent presentation of the availability 
of the program and its possible benefits. If 
the aim is to transform the parties from 
adversaries to cooperative participants, 
the skills of mediators, and therefore their 
training, will be high concerns. 

A program concerned predominantly 
with the fairness of its process (perhaps 
arising from a need to raise confidence in 
a particular court or the justice system in 
a state as a whole) will also be careful to 
define the mediator's role, qualifications, 
and professional status and will be con­
scious of management decisions that af­
fect the coherence and cor istency of the 
process. In terms of generating fair out­
comes-balancing the interest~ of the 
parents and promoting the interests of the 
children-a program would look closely 
at the scope of issues it would mediate. 
Some choose to mediate all issues, assum­
ing that broadly defining the dispute 
contributes to comprehensive settlement 
and better compliance. Other programs 
limit the issues to custody and visitation, 
believing that formal adjudication in the 
context of definite child support guide­
lines most effectively protects the inter­
ests of the custodial parent and children or 
that successful resolution of these matters 
in mediation will spill over into agree­
ment on child support obligations in 
court. 

If improved compliance, particularly 
with child support orders, is a program's 
most-salient objective, the program may 
attempt to encourage participation by the 
partie~ even when guidelines are prescrip­
tive, construe the negotiable issues 
broadly, and provide mechanisms for both 

monitoring payments and periodically 
adjusting the agreements without a court 
appearance. Close monitoring will be 
evident in the court's relationships with 
enforcement and social service agencies 
and in the degree of concern for affirma­
tive case management. 

Looking ahead 
We are now poised to make significant 
advances toward solving the policy dilem­
mas facing court administrators who are 
or may soon be managing divorce media­
tion programs. Succe~3 depends upon 
reliable information drawn from research 
that employs a comparative strategy link­
ing the most-important goals of divorce 
mediation to alternative program struc­
tures. Such research can help determine 
which program structures and what meth­
ods of selecting divorce mediation cases 
and training mediators promote lower 
costs and increased access, participation, 
fairness, compliance, and satisfaction. 
The next step in divorce mediation re­
search should take seriously the role of 
management in determining the benefits 
to be derived by court adoption of divorce 
mediation. We urgently need to identify 
those man agement strategies for court­
sponsored divorce mediation programs 
that work best to improve their quality 
and efficiency and to respond to demands 
for higher, more-uniform child support 
awards; greater shared parenting; im­
proved complian :ej and effective modifi­
cations without increased litigation. scj 

Notes 
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Merry, "Mediation Settlement Strategies," Law and 
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