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(57 ST Chapter One

INTRODUCTION

% " prom the time that it was first heard in the 1964 presi- ;&:

dentral campaign tc the present, "crime in the streets" has been
one of the most'gersistent public issues of the last decade.

%ear of sudden attack affects ghetto dwellers, middlefclass

businessmen, liberais, conservatiVes, old and young alike.. The

Fea g

§ violent acts whlch‘éngender this fear involve a number cf
% different crlmes, but by far the largest single legal category—- N
o~%

larger than all others involving attacks in the open by strangersj-

MR

. is that of robbery.

Because the legal category of robbery encompasses such a.
1arge percentage of a kirnd of crime that strlkes hard at the (ﬁ)

sbility of the everyday c1t12e1 to go apout his busrness w1thout

concern for his personal safety, 1mportant consequences attach

to.whether a given act is labeled "robbery" or not. - ' .f€uu?%c

Leglslatures, courts and the public tend to take robbery

serlously and to have rather strong views about punishment cf

’the robber. Penaltles for robbery are hxgh.4 In Alabama, until
.a recent U. S. Supreme Court decision outlawed capital punlsh-
ment, the deatb ‘sentence was among tbe penaltles prescrlbed for

smmple robbery.; In three ocher *tates the death penalty was

2
prescrlbed for certain aggravated robberleso Much usé 1s made
of‘thexindeterminate sentence for robbery. Actual sentences

imposed‘for robbery are correspondingly high. A saney'of proba-

'5"7

1s;the.oniy important questions about the robbery category. Even more
basic is the question, implicit in all categorization, but

- particularly’ pertinent-to robbery, -of whetﬁéf"the category has

' i

tion officers and federal district court indges in California
showed that of some 25 demooraphic factors used in sentencing
and érobation, the offense committed was ranked first by che
probation officers and third by the judges. The use of weapons
and‘violence, on the other hand, were ranked sixteenth and
fifteenth respectively.g The label, -then is viewed as a more
significant factor than-the existence of violence. Moreover,

robbers spend more time in jail before release on parole than do

most other offenders. 1In 1964, the median time served in state

- prisons for all offenses was 21 months.' The median time served

for robbery was 36 months, second only to homlclde.4 In Califor-
nia the median time served for all offenses in both 1“66 and 1967
was 30 months. The flgures for those vears, however, for £
deg;e; robbery were 43 and 47 months; for second degree robbery,
36 months; and, for attempted robbery, 38 and 3?—1/2 months
respectively.5

" To the extent that acts which are not highly threatening ‘
to the public order come within the 1egai definition of robbery, ‘ L
individuals fonnd guilty of these acts are likely to be punished
far more severely than they would otherwise be. To the extent
that robbery-lihe acts of violence do not come within the category
these public concerns are not met. |

~

Furthermore guestions of inclusion and exclusion are not

a,unifying prinéifle--whethe}'thevvarieties of conduct which it
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'cultyibf,anaiy?iné a fundamentarviegalycategory‘Such as robbery.

embraces aféﬂsuffiéiently similar to warrant a single'label and
a siﬁgle method of treatment;qr whether they efe so div@rse that
they should be treaﬁed;as separate criqes.

The,anSWer to fhis, of course, depends on the purpose of
the label. The category "roSbery“ hbwever,‘wés not formulated
in so'rafional'a way as to have a clearly defined purpose. It
is basically en historical category, with roots. that go back to
antiquity. Today it perfofms a number of functions. It defines

an important area of illegality. This function‘necessarily

S

' focuses on the event rather than the perpetrator. It constitutes

an iﬁportant sentencing category. This function theoretically

focuses on the perpetrator rather than the event. And in a non-

‘iegal but nevertheless very*important function the category serves

‘as a statistieal and sociclogical category. This function also

focuses principally'on éhe event rather than the pe;son responsible.
The pﬁrpose of this paper is to examine robbery as e con-
cept$ its history, its éefinition, and its_utilityQ
Robbery is‘today typically defined as | .
...the felonious taking of personal property in the
. possession of another, from his person ' or immediate

presence, and against his will, accomplished by means
of .fear. , | o ~ v

 This means that robbery involves not just one but two of

the most elemental interests protected by the criminal law:

those of personal safety and those of property rights.
Jerome Hall, éf&istinguished legal writer, discussing his

own'monumeﬂtai éhalysis of the law of theft states well the diffi-

Q)

et st 4 o e - s bt o s bttt e« - N 2

A...history of crimes against the person would
present much more difficult problems than did
that of crimes against property. So.far as
this writer is aware, such a history has thus
far escaped adequate presentation. The reasons
are sufficiently apparent: the interests in-
volved are elemental in the sense of being
represented in all societies, however primitive.
Accordingly, the underlying motives, values,
‘and rationalizations are so deeply rooted in the7
history of the race as to defy easy exploration.

Ralph Linton, an anthropologist, writing on universal
ethical principles states that "violence, allowing for the
cultuiral differences in definition of that term, is everywhere

condemned and that techniques are present to prevent its outbreak

and minimize its consequences."8

Leaving aside those "primitive" societies where scarcity

of resources and other factors make £héié¢ggisition'of many goods
impossible, Linton also finds theft universaily\punished. "In
societies where‘accumulation is possible, theft is eﬁefngere

regarded as a crime and severely punished."9 Even the mosExi”
primitive societies, netes Linton, "recognize personal property

in tools, utensils, ornaments, and so forth," and that

Societies living under conditions that preclude
any large accumulations of property nearly all
have patterns for sharing food and lending sur-
pPlus toocls and weapons. -This .is gquite different
from genuine communal ownership, since the owner
of the -things shared gains prestige and expects
reciprocal favors. Under such conditions theft
becomes ridiculous and is so régarded. It is
said that the Eskimos do not punish thieves but
whenevefoa thief's name is mentioned everybody
laughs.™ ' ' ~

Given the fact that primitive people almost universally give

{

~ pretection-to- the -interests of person and property, it is not

REO
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surprising torflndpthat conduct which embodies both’yiolence

and theft would be punished in more advanced legal systems.» It
is less obvious, however, that ‘this type of conduct would be
treated as somethlng 1nvolv1ng a new cateoory which is neither
wholly assault nor wholly theft. @t takes some mental gymnastics
to amalgamate theft and v;olence:into one category. And yet
robbery developed early and contlnues today to be a w1dely-used
legal category. The early development and contlnued exlstence
of a robbery category attests to the recognition by our ancestors
that robbery-like behavior is especially dangerous;A This may be
due not only to the reccgnition that such behayior affects both
person and property, but also to the fact that robbery in the
early days was often a sudden ambush agalnst a helpless victim
on the open road. ﬁ

qystems have dealt Wlth

How other tlmes and other leg

the kind of behav1or today called "robbery" is Some indication,of_

the unlversallty of the ‘use of the crlmlnal penalty ‘for this kind
of behavior and of the dlfferentlatlon of this klnd of crrme«from
other forms of theft or assault.

Although "it is by no means certaln that in Scripture z

sharp distinction was always made between robbery and 2 rareeny,”*l

there was a special word for robbery, “"Asher Gaza;";h This was

dealt with less harshly in. some cases.

Hebrew law did not deal severely with robbery

but remainedlcontent‘with the restitution of

the chattel plus one fifth of its value and a
~religious explatlon...Larceny was dealt with"

more severely...The ordinary penalty was resti-

tution tc the owner, together with payment of one-
: hundred to four-hundred percent of the value.

~9-

.penal action called "actio vi bonorum raptorum®”,

=thervalue:for ordinary theft.

~?than one year after the robbery,-

e N1 A4t S e

Thus, the ancient Jewish law focused on restltutloa cf the

property by the robber, Accordingly, Lev. 5, 23 reads: "He
shall resto e the robbed thing which he has taken away by robbery. nl3
The disparity in treatnent between robbery and larceny may

have been due to the fact that = sneak thief was considered more

dlshonorable than an open thief. The distinction is by no means

unlque; it was also made in early Engllsh law.

It seems that robbery was treated 1ess harshly than theft

only when the offender took property from the victim without

the use of v1olence. A robbery in which the victim suffered

injury usually subjected the offender to the se"ere‘punishments

- set out for violently inflicted in jurie

Jriginally, the v1ct1m was entitled +
. the same injury upon the attacker "a lgf;ngé;Ct
a life, an eye for an €ye, a tooth for a tooth
& hand for a hand, a foot for a foot, burning ’
for burning, wound for wound, stripe for stripe".
I § ¢} practlce, however, the accused could make

good the injury by paying a
the aggrleved party.l X g a penalty fixed by

In Roman law, robbery, or “rapina", was considered a form
- thafs 15 :
of theft, "Rapina" was a private wrong and the action could be

brought only at the request of the V1ct1m It was a praetorlan

If the actlon:_r_~"

was brought w1th1n one year after the robbery, the defendant
would have to restore to the owner four tlmes the value of

the property stolen. Thls compared with a penalty of only twice

"If the action was brought more

.only s1mple damages were allowed

In addltlon, the convicted defendant was labelled w1th infamy,

-10-
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“brings a term: of 1mprlsonﬁent from one day to- f1ve years.

3 fstearlng combined with force that is not dangerous/to the life or
,,health of the v1ctim, and (3) open steallng comblned with force

that is dangercus to the 11fe .or health of the victim: (razb01)

a status which denied him certain civil rights. The robber or

thief caught in the act or wlth stolen property could be capltallyt

16

gunlshed. Additionally, as in the Jewish law, the robber who

inflicted bodily injury on his victim could be liable to the

victim for compensation or, in the discretibn of the dudge, to

corporal punishii\ent.l7 1

The robbery category is also widely used in the criminal
codes of modern ccuntries. The Turkish Criminal Code punishes

robbers with imprisonmerit from five to fifteen years. Larceny,
_ 18

however, brings only six.ﬁonths to three years. The Korean -

(Republic) Criminal Code punishes ordinary robbery with evmini—l

mum of three years imprisonment. Larceny, on the other hand, has

no minimum. "Aggravated“ robberies such as robbery in a habita-

tion’(qualified robbery}, robbery-kidnaps, robberyrmurders and

robberydrapes'are punished more Severely than ordihary robbery.19

The German (Federal Republlc) Fenar Code,punlshes robbery with

confinement in a penltentrary from one to fifteen years. Larceny
20 The
Russxan Code (R S.F.5.RK. ) classxfles crlmes agaxnst ownershlp in

two_ca-egorles: crimes agalnst socialist ownershlp and crimes

,aga nst personal ownershlp of citizens. Three types of robbery-

llke behav1br are pun1shed 1n each category. The three types are:

(1) open stealxng (grabiozh) commrtted without force;,(2} open .

Pehalties for these crimes vary fromn;mprlsonment not to exceed

d

B B R v

q;uW1th~ 3u‘Dlence by hard labor and larceny i

;concepts and treatment of robbery and of ours

s, 3

three years for

open theft of personal pxr operty without v101ence

t = » - N P - ‘
_to 1mprlsonment for slx to flfteen years for razboi committed

in 8
pursuance of a conspzracy, with arms, cauging grave ‘bodily

injury or by a recidivist.

On the contrary, secret steal;ng

subjects +he offender to 1mprlsonment not to exceed two years 21

The
e French do not have a category labelled robbery but punlsh as

aggravateu 1arceny" what in ef feCf~ 1s roobery hehav1or Thus
L] _' ,

;the French penallze larceny .committed w1tn arms by death 1arceny

n which‘a wound is in-

flICLed by hard labor for Jlfe.ZJ

The w:ﬁe»use~6r a robbery category in both ancient ang

moder ;
ern tlmet may give a farse impression of uniformity in both the'

conce : a ‘ i shme]
cept of the crlme and the punlshment Just as there are today

wide dlfferences in the way the crlmt is definéd and punished,

the e :
re is an even greater dlsparlty between our ancestors' early =

These differences--
among modern states and countrles and between the anc:ent and

modern view of robbery--ralse issues as to the purpose and ' -

;vutlllty of robhery as a crlmlnal category,




Chapter Two

i

THE DEVELOPHENTS OF THE LAW OF $QBBEB¥
TN ENGLAND AND AMERICA h

i

1. ORIGINS: DEVELOPMENTS TO HENRY II

A, Anglo-Saxon\Criminal Law E

Legal history is a story whlch cannot be begun at

the beginning. However remote the date at which

we start, it will always be necessary to. admit

that much of the still remoter past ‘that lies

behind it will have to be considered as dlrectly
* ' bearing upon the later hlstory.z

e
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:~;;rTEngrand was part of the Roman Emplre from 43 A.D. to about

. 410 A.D. In the latter years5 because of 1nvas10ns of England

'i '(: B by Saxons and Plcts and because of lnvaSLuns and trou“les 1n other
| parts of the. Emplre, +he Romans w1thdrew their protectlon from
.England; During the next two centurles, from about 400 to. 600

A. D. Engrand underwenm a ser;es of invasions. by trlbes of Anglos,

éw“\ﬁaxons and Jutes. Though some erters have argued the contrazy

.marnrng Roman 1nf1uence.25 ”hus, des§ ‘§~§ir;,? stt's Q:nd

admonztlon that leqal hlstory has no beglnnlng; Anglo—Saxon England

Chrﬁstlanlty in England.‘ Klng Ethelbertnéfyxent was converted

Voo

24 S =

_as "outlawry.

and became,the-first'ChriStian king of Anglo-Saxon England. 1In

Gbﬁﬂbe promulgated the earliest known Anglo-Saxon code. From

that date, the history of Anglo-Saxon England is one of the
consolidation of the small tribal units into larger kingdoms.

The political'history of Anglo-Saxon England for the next five

26

hundred years can be briefly traced as follows: In 878 King

Alfred of Wessex successfully halted Danish invaders and England

2

- ~was partitioned between tbe'Anglo-Saxons‘and the Danes by treaty.

In 1017 the Danish under Cnut succeeded in conquering all of
England. In 1043 the crown reverted to an Anglo—Sakon, Edward
the cOnfessor. ‘In 1066, twenty-three years later, William the
Conqueror invaded England and put an end to Anglo-Saxon rule.
During this longvperiod, the "criminal" was treated in
varying ways.k'At.times injuries to a person or.his property
were not a mattervfor any formal action by the community and
redress was cOnsidered solely a concern of the victim and his

family. This system of private redress or vendgeance generally

focused 1ts ‘attention on both the offender and hls family and was

‘called the "blood-feud. At times a system of payments to the

state andﬁtgxthe victim replaced this private violence. This

‘System was caiiedh“compensations.“; More infrequently the kings

attemptﬂd to 1mpo¢e a nonmonetary punishment agalnst the offender.

Cuttlng across all t%ese lines was an additional system in which

&the offender was declared outside the law and his life and property

‘subject to destructlon at the hand of any man. This was knownx

w27
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The chronology as to when one or some of these nethods

were in existence is difficult to establish. Rulers varied in

strength and in their determination or ability to minimize the
anarchical consequences of the feuds. Neither will logic help

us.

It is tempting at first to make a neat plan of
the progress from warfare--the feud between the
two kin of the criminal and the injured--to money
.compensation. One would expect the early laws
to say more about fighting, and the later ones
more about payment. The sources, however, do
not align themselves so ea51ly as this. Our
earliest laws (Ethelbert's) are mainly tariffs
of payment; our later ones say much about feuds.
In the middle of the tenth century Edmund is
still laying down rules for the feud, and
Canute is still legislating on it just before
the canuest.2

We can, however, twace the elements and consequences of each
method and when each is known to have been in practice.

Blood Feuds.- This method of dealing with crime appears

29

in many tribal societies. The blood feud was private warfare
waged by the victim and his kin against the alleged of fender and
his kin. The presence of blood feuds in a society presupposes
either no system for dealing with disorder or a very weak system
which cannot control private vengeance, or self-help. An essen-
tial feature of this system is that each man determines when he
has been wronged and takes action‘accordingly. Throughout the_
Anglo-Saxon'period, kings‘made attemptsvto regulate or to prohi-
bit the feuds. We know, however, that blood feu ds, prohlblted or

not, were common throughout the period. ;"Thls system of vengeance

and feud occupledfa large place in Anglo-Saxon laws, as we11

as in other German Codes, but many attempts .were made to
30

w

control it."-

Compensations.-

Inn order to check the anarchy resultlng
from private vengeance, to gain revenue, to establlsh hegemonj,
and, perhaps to lmplement some higher principles of morality,

the Anglo-Saxon kings developed 4 system of "compensation" or
mOney payments. Instead of the eye- for-eye rules of the blood
feud, the victim and his family were asked to accept money
damages. Injuries were elanrately and with great detail "priced"
in advance, and the offender who inflicted an injury had to

pay the victim or his family the price fixed in the schedule.

This compensation was based on the victim's rank in society and

the extent of his injury, and was known as bot. The king

also recelved a.payment, called wite, for the breach of his "peace“

The establishment of ‘such a system of compensations by the
Anglo-Saxon kings was an important development in the history
of English criminal law. The mere setting up of Such tariffs is
{an indication that the crownkwas beginning to take responsibility
for the punishment of "criminal® acts and the establishment of
"wite" gave the crown a financial stake in the criminal process.
The assertion of such "royal rights" to punish certain criminal
behavxor is the beginning of what medieval lawyers were to call
pleas of the’ crown.,

The rationale for th . establishment of "wite" was based

on the Anglo-Saxon concept of "peace"‘ 'The old folk communlty,,

as a confederacy bound to peace, was among the Anglo-Saxons heid

together by the: klng, and what was originally folk-peace became

-16- .
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kihg's peace without materially changing its meaning.™™ Thus

established. Two views concerning this relationshi are stated
(f? '~ Anglo-Saxon kings by either enlarging the concept of their own g i {i) ' L P
- glo-== . B A by Pollock and Maitland:
peace or by absorbing what was previously the community, or E '

Some writers, while not doubting that blood feuds
were vigorously prosecuted, seem disposed to
believe that within the historic time the feud
was not lawful, except when the slayer and

his kinfolk had made default in paying the

dead man's wergild, the statutory sum which

folk-peace, set out to control dangerous behavior.

The scope of such peace was limited and the assertion of

royal rights and jurisdiction was to occur gradually. The

h . ey
% 5 Riyiinorrey e s eatttio it s GEFREAR
ORI R AT R el it

systems of tariffs did not univeréally cover all places, people g::iglisg;:;faizﬁzﬁ deatt't 8ther§ regard thﬁ
] ' - ' : ese statutory sums as mark-
£ iviti "It only covered deeds of violence done to ing an advance, and speak of an age when the
F or activities. injured was allowed by law the option cof taking
“7§ persons, or at places, oi in short seasons that were specially money or blobd.35
‘ é protected by royal power."33 Some of the places protected were X ij

The former view is probably the correct one, since in Alfred's

w21 FERTR,

"the king's own household and his officers and the few great

13
)
5

, time it was unlawful, except in exceptional cases, to begin a
roads of England, 'the King's Highway', and it reigned everywhere

3. feud until the offender had been shown to be wanwilling or unable

ST I e e PR

. i the Church." : ,
on the great festivals of the to pay the stated compensation.>’

At first the behavior for which compensation could be had

{-) Also, we decree that the man who knows his foe

' - to be home=-sitting shall not fight him before

he asks satisfaction...If he have power to
surround and besiege kis foe, let him watch

him during seven days, and not attack him, if he
[foe] wish to remain *here. If he wish to
surrender and give up his arms, let him guard
him unhurt thirty days and announce it to his
kinsman and friends (i.e. in order that they
might make compensation for him)...If he have
not the power to besiege him within, let him
go to the ealdorman and ask aid; if he be un-
willing to aid him, let him go to the king
before he attack his foe...If any one comes

on his foe unexpectedly,...if his foe be will-
ing to give up his arms, let him be held thirt
days, and announce it to his friends. If he
be unwillﬁng to give up his -arms, then may he
fight him,"38

was limited. As the concept of king's peace grew, however, and
as the crown undertook a more active rcle, more and more types ' e R

of behavior were covered.

radually more and more offenses became emendable;
Suzlawryyremained for those men who would not or
could not pay. Homicide, unless of a specially
aggravated kind was emendable; the,bop for homi- 35
cide was the wergild [family property] of the slain.

¥

Despite tke facﬁ that the system of compensations developed

in part to mitigate blood feuds, the relationship between the two
is less than clear. We know that blbod,feuds were common through-

e Rl - i and into the Norman period. 2and yet, oo , ' : .

out the Anglo-Saxon period a o | . Similar statutes were common throughout this perind but ...
el out 600) and certainly by the time , C
as early as Ethelbe?t (ab ) an ; 4 1 [their] decrees were practically nugatory in regard to vengeance
£ i ] tus the compensation system was well . _ : | : » -
of Alfred in the 9th century, e G:) ...m39 ag late as half a century after the Norman conquest,
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an oft-cited decree reads as follows:

If anyone kill another in revenge, or self-
defense, let him not take any of the goods of
the slain, neitlier his house nor his helmet,
nor his sword nor his money; but in the custo-
mary way let him lay out the body of the slain,
his head to the west and feet to the east, upon
hig shield, if he has it. And let him drive

in his spear (into the ground), and place round
it his arms and tether to it his horse. Then
let him go to the nearest vill and declare it
to the first one he meets, and to him who has
soc [jurisdiction over the place]; thus he may
have proof and defend himself against the -
slain's-kin and friends

Thus, it is apparent that in the Anglo-Saxon period official and
private means of coping with crime existed in parallel.
Outlawry.- To further complicate the scheme is the insti-

tution of outlawry. This was a system under which oné breaking

-the,collective'or'folk-peace was placed outside of that peace,

‘or "outside the law". Since he was an "enemy both of the king

and the folk, no one might h&rbor or support the outlaw, #his,
if done, itself constituted a great crime.“41 The community, in
effect, would wage war against‘the outlaw. The outlaw was declared
a wolf, “lupinum caput. As such, he was to be pursued and
‘hunted down. As an incentive to pursue the outlaw, a price was
sometimes set on his head.42 The.outlaw s land was forfeited to
the crown and he was excommunlcated from the Church.

‘nntlawry was 1nvoked by going to the local court, either

“the hundred or shire court, and stating the charge against the

offender.l These couxrts “were...in the nature of public meetings

which assembled to transact any public busxness theig was ‘to be

«done, including incidentally the judging of cases A court

s

-19-

vlfirst hindered by the Church, which was adver.e to bloOdshed and

decree of outlawry was thus "...the permission cf the community

ndd g that it was

form(ing)wan enlarged right of vengeance
now the community as well as the victim or his kindred who could
take action against'the offender. It was probably alSOra way in
which what would otherwise be a blood feud and unsanctioned
would now be a legitimated means of vengeance.

Although some Scandinavian codes of this period declared
outlawry "for manyieven of the smaller deeds of violence," the
Anglo-Saxons "when they were first writing down their customs...
reserved outlawry for those who were guilty of’the worst crimes."45
As the kings began to assert more jurisdiction and as more
offenses became compensable, outlawry was invoked only‘against
those who were unwilling or unable to pay the stated sum or

against those who committed those particularly aggravated, "bot-

less," or uncompensable offensés. Outlawry was beginning to be

viewed as a means of compelling submission to the crown's

P
criminal processes. As such it was used only "against the cri-

minal who stubbornli-opposed theausual course of the law."46

7\\ R T

As late as the 1l4th century, outlawry was Stlll used to compel

attendance at courts.4*

Punishments. The crown gracdually began to assert a

right of punishment as well as compensation. This process is
particularly SLgnificant as it is the origin of the modern 1aea

that a crime is a wrong against not only the victim but against

‘society and that the state, in the name of society, nay éunish

the offender rather than exact compensation from him. Though at

20— e )
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1n favor of "atonement", and, no doubt hindered by the long

hlstory and contlnulng praotlce of prlvate vengearice, the royal

cognizance over'%ot-less offenses, gradually increased 1n

‘number. "From the time of Alfred, the offenses multiply for

which no compensatlon could be received; and even crlmes for
which compensetion could be received were also threatened with
punishment."48 Since the crown»had the power to declare an .
offender an outlaw, it could also glve him a lesser punishment.
From the time of Cnut to the time of William the Conqueror the
punishment varied from mutilation to death49 for uncompensable
offenses.

The first such punishments were for crimes such as
desertion and treason which to a warlike people seemed parti-
cularly disgraceful.50 However, by Cnut's tlme many other
crimes were, at the discretion of the crown, subject to punish—»

ment or outlawry: "Houeebreaking,and arson, and open theft,

" and 'openmorth' a type of aggravated homicide, and treason

51 o _
against’a lord are by the secular law bot—less,“‘ and there

fore subject to punishment by the crown.

ﬁ" Treatment and Conceptlon of Theft-like and Robbery-like Behavror

Like other crlmes, both theft and robbery-llke behav1or
durlng thls perlod were treated in the general ways dlscussed abOVe.
‘The attempt to brlng these kinds of crime- under peaceful control
is . 111ustrated by two early codes. These codes also illustrate
the degree to whlch robbery-like behavior was concelved as aA

'separate crlme even Ln the earliest ‘days..

 subjected the offender to a fine of 90 shillings.

_except the most serlous klnd of theft, -

The Lex Salica (c. 450-511) is one of the earliest
known Germanic 'codes. A folk-code of the Salian Frenks, a ‘
Teutonic group who settled in Gaul (France) and written during
the decline of the Roman Empire,.the code "is very free from

Roman taint."sz‘ It has been called "one of the fountains of

English 1aw."53

The code punished both theft and robbery-like behavior

by a system of compensations. The most heavily punished was

' the theft of a bull belonging to the king. Such an offense

The next

most serious theft was the theft of a flock of sheep oier 25

in number. This brought a fine of 62 shillings. <{ther serious

‘thefts and their punishment were as follows: theft of hunting

' animals, 45 shillings; thefts of bulls in certain circumstances,

45 shillings; theft within a house after forcible entry, 45

shillings plus the valule of the article stolen; theft outside

the house of ovér 40 denars, 35 shillings; and, theft inside a

house of over five denars, 35 shillings.
» Robbery-llke behav1or was treated more severely than all

the taking of the king's
bull.

TITLE XIV. CONCERNING ASSAULT AND ROBBERY

1. If any one have assaulted and “1Lndered54 a
freeman, and if be proved on him, he shall be
sentenced to...[pay]l 63 shillings. <
2. .If a Roman have plundered a Salian Frank,-
the above law shall be observed.

- 3. But if a Frank have plundered a_Roman, he
shall be sentenced to 35 shillings.5>

~22-




Lt e S o o s aes

The punishment for robbery was comparable to all other
serious crimes except murder: arson with the burning of an

occupant, 63 shllllngs, aseault w1th intent to kill, 63 sh1111ngs-

and wounding so that the braln or entralls appeared, 30 shllllngs,

In contrast, the code, in general, punlshed murder of all types
with much higher monetary fines, ranglng rrom 63 shllllngs for
the killing of a Roman to 1800 sn;lllngs for the drowning of
a free Frank in a well and'covering it to conceal him.

'The earliest Anglo-Saxon’Code, the Code of Ethelbert
(c. 600) also distinguishes robbery;like behaVior from ordinary

theft. The provisions co oncerning theft 1ncluded the follow1ng

a4

compensation requirements.

1. The property of God and of ‘the’ Church, twelve-
fold; a bishop's property, eleven-fold; a priest's
property, nine-fold; a deacon's property, slx—fold-
a clerk’s propelty, three-fold; church-frlth , two-
fold; "m...frith" }«tWO'fold.

4. If a freeman steal from the king, let him pay -

nine-fold.
9, If a freeman steal from a freeman; let him

make three-fold "bot"; and let the king have the
w1te and all the chattels 56

 The code imposed separate compensations for "weg-reaf"> ’,
a type of robbery. Weg-reaf was probably a premeditated assault,

made in puhlic for the purpose of obtaining property.

19. If wegpreaf"58 be done, let him make "bot"
with VI shillings. , ~ Lo
20. If the man be slaln, let him make bot" with
»xx shllllngs. , : o A

The relatlve serlousness of weg-reaf to. 51mple theft and

other crlmes 1s dlfflcult to determlne. Whlle the code punlshed

E . : . P :
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simple theft by a multiple of the amount stolen, it punishedb
weg-reaf by a fixed compensation. No reason has been found

for this distinction. It is interesting to specniate whether

the dlstlnctlon was due to the fact that the value of stolen

property was viewed as being easily ascertainable ‘but that it

,'was early recognlzed that weg~reaf involved more than losing

a plece of property. As weg-reaf lnvolved physical or mental

Vvh“i:“ damage, the’ v1ct1m was seen as entitled to the type of ‘award

most commonly used in Ethrlbert's Code for those injuries

to persons con51dered most difficult of ascertainment: fixed

- compensation.

The code set out fixed compensation for almost every

concelvable'injury. .As an example of this observation is the

following:

38. If a shoulder be lam " "
with XXX ShlJ]iﬁgs. ed, let “"bot" be made

39. If #4n ear be struck .
with-XII shillings. Off, let "bot" be made

’,43. If an eye be (struck out " "
-~ made with L -shillings. Y+ let "bot® be

53. Let him who stabs (another
t
. arm, make "bot” with VI shlllln;s.hrough an
61. If the belly be wounded, let "bot" be made

w1th XII shillings; if it be pie
rced t
"bot" be made with XX shllllngs.59 Ehrough, let

Whether or not a robbery victim ‘who sufiered cne of the enumer-

ated 1n3ur1es ‘could recover the stated sum for weg-reaf as

"well as for his lnjurles is an open questlon. If so, the ba51c

‘compensatlon for weg—reaf coupled w1th compensatlon £or any

physxcal injury done would make the offense a serious one.

s

b




In addition to compensations and the other general methods ‘ :
’ The two methods of summarily executing thieves were sanc-

of dealing with crime two special methods for dealing with theft
| ‘ ] tioned for three apparent reason " i
sons. Flrst, it was difficult

date to very early times: the right of the victim teo kill the o
| nough in this perlod to allay prlvate warfare and that when such

robber or thief caught in the act; and the institution.of 1
E a clear case arose private or qua61-pr1vate vengeance by the
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infangthief.

v1ct1m or in the name-of thé lord should be permitted. Secondly,

The right of the victim to slay the robber or thief caught s
ince the thief or robber was caught in the act, the necessity

in the act was in the form of justifiable homicide., If the f
of proof cculd be dlspensed with. Lastly, the methods of treating

thief opposed his capture, the victim could kill hlm._ In oxder N bb
‘ robbers lay deep in the Anglo-SaXOﬂ tradltlon. The Romans made

to avoid punlshment or payment of the compensatlon to the thlef' the a
e lstlnctlon metween manlﬁest and non-manlfest theft, allow-

kin, the victim would have to take an Gath that the thief re-
| ing .the summary execut:on cf the manlfest thléf 62 Later

fused to submit to capture or arrest. "The laws show.w.that if. . o WX
= e - writers made the same dlstlnctlon by using an open-secret theft

the slayer could not make ocath that he slew the thief trying to o e
w60 : '

categoly. Also, "there is somethlng approachlng direct evidence

escape, he had no defense, and must pay the thlef's wergild.' th
A at 1nfaﬂgthlef ‘was one of the rights which had belonged to.

The right of local lords to execute thieves was more in-
| , the greater magnates of pre-Alfredian England. w63

‘stitutionalized. The institution was known as ihfahgthief.
: : . — Thus, w1th Spec1al refergnce to robbery, we must place

n

e e

ny 1aw of ] ary onecution, b iafshgthiat, lnlangthler and the v1ct1m s. right to klll a resisting offender

was a short step nearer té6 the regular administra- ' L e
tion of justice [than feuds]. It comsisted in the 2 D
privilege conceded to the lords of townships of E S -
putting to death in a summary way people who
committed theft or robbery in their bounds. This
. _privilege was common, and was frequently used,

~certainly till.the reign of Edward I as- ‘appears:
by the Bundzed Rolls.o.61 L

alongslde of outlawry, blood feuds, compensatlon, and punish- e

!
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ment as the Anglo-Saxon methods of deallng with crime. That the

}two methods for deallng with open thieves have elements of outlawry

and b]ood feuds should be apparent. It must be remembered, how-°

.ever, that the other methods of compensatlons and punlshment also

e Infangthlef probably was in praCth%faﬁsuPplement to the victim's

» existed and later were to predomlnate.,
rlght to summarzly execute a +n1ef or  robber who res;sted capture;“

Bracton used ‘the fest
’ -nonmanlfest di
4nfangth1ef it seems ﬂould be 1nvoked to execute a known or Stlnptlon i

is unclear if it was taken dlrectl f
rom Roman ;
‘notorious thlef or one who had successfully r3515ted capture but . s the o

==

condltlons gvang use to ‘the dlstlnctlon were so s;m;lar as to

fcould QE:ldentlfled.
: SO : give lt an 1ndependent orlgln 1n England (Stephenp V. 3, H.C.L.E.

(d} 132), The text wrltegs”also speak of open theft,(Stephen, V. 1,
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58{P1ueknett, 446-7) and it appears that the meaning is similar.
A manifest thief, then, would be one captured in the act or

"hand having"” (those with stolen goods). Thus, by definition the
robber was a manifest or open"ihief, but the categofykwas by

no means limited to robbery. ‘

Probably the eariiest formalized instance of direct state
punishment for‘robbery—like behavior was the claim of the Danish
conqueror, Cnut, to the exclusive right to punish the crime of
forsteal. Forsteal was an ambush, way-laying or premeditated
assault. It could include robbery but robbery was not essential
to make’eut a ease of‘forsteai, the  emphasis being lying in wait
rather than the taking of property by force or intimidation. Cnut
also asserted a right to punish’two other crimes whieh;are anala-
gous to robbery: hamfare and hamsocn. Hamfare was an assault
on a person in a private house. Hamsocn Qas a forcible.breaking
64

into a house. - Despite the fact that theft was not specifically

mentioned in Cnut's rights, his laws provided that open theft

WeefﬁnccmpenSablexﬁseia

Even after the development of forsteal and the royal rights

- of puhishment,'infangthief and the fight,bf the victim to slay

the rebber or thief caught in the act continued. The develop-

‘ment of forsteal as a crime punlshable by the crown meant that

if the crown’ had ‘fiot granted :mfangthief to the local lord, if

the victim was not Justlfled in k1111ng the offender, and 1f

assault took place in an area pro*ected by the king's peace,

'punlshmentfwould‘be ezther death or mutllatlon at the hand of

the crown. SinCe the robber could also be declared an outlaw,

the king could use discretion as to his punishment.

The outlaw forfeits all, life and limb, lands
and goods. This, as law and kingship grows
stronger, puts the fate of many criminals into
the king's hands. The king may take life and
. choose the kind of death, or he may be content
with a limb; he can insist on banishment or
abjuration of his realm or a forfeiture of
,chattels. The man who has committed one of the
bad crimes which have been causes of outlawry
is not regarded as having a right to just this
or that punishment.66

This discretion as to "life and limb" continued until the Norman

Conquest.

Conception.- Although the Anglo-Saxons punished robbery-
like behavior separately and had a word for robkery (reafian
or reaf), it is doubtful whether they had any clear-cut con-
ception or definition of the elements of the offense as we know
it today. The wide types of behavior over which the crown was
attempting to assert jurisdiction, the heritage of self-help
and blood feuds, and the "ethical distinction" being made between
open and secret theft, all point to the conclusion that the
Anglo-Saxon cenceptionvof robbery was vague and indefinite.

Stephen states that although the Anglo-Saxons had a word
for robbery, they had no definition of it.

Of offenses against property theft is the one most

commonly referred to. I have found no definition

- of it in any of the laws, though I think it may be
said to be the subject to which they refer most
frequently. Some aggravated forms of the offense

are, however, distinguished. Rcbbery, roberia

is frequently mentioned; but I think no deflnltlon
of it is given.




As late as the end of the 12th century robbery, as will
be seen, was still being treated as violent acquisitive behavior
without regard to any‘elementsAwhich in the future are required

to constitute the 6%@éﬁ§§3;m?he:e is no reason to suppose that

the Anglo-Saxons administered their .criminal codes with a more
discrimineting hand. There are three apparent feasons why the
Anglo-Saxons did not formulate a robbery category as we view
the category tdday,

With the Anglo-Saxon kings ettempting to assert'juris-
Adiction over certain types of behavior, the definitions of such
behavior were of necessity vague, such as king's peace or
forsteal. Behavior of a certain type deemmed serious enough for
the crown to pﬁnishehad to be defined broadly. Also, the
administratien of the crown's rights depended on a broad and

easily ascertainable standard of criminality.

Secondly, the open-secret theft distinction: probably
blurred the_conpeptidn of rcbbery. Robbery is by definition
an open theft since it takes place in the presence of the victim.
However, there are some types of open theft which are not robbery
suchvas fheft from the person without_force or fear. Thus, the
open and secret distinction cannot be said to be so much a defini-
‘tion as a distinction as to when summary execution was justifiable.
Thefts of all types-Were viewed by primitive people as very
serious behavior and dealt witﬁ eeverely.69 As in later times,
since the punishment for even simple theft carried a great penalty
there was little‘reasQn-to'differentiate1between_ty§es'of.

thefts. .

To further confuse the area between robbery and other
types of thefts was the fact that the robber was seen_ as more
honorable than the thief. "There is an ethical distinction |
hHetween them; theft is far more dishonorabie than robbe::y."70
Likewise, Perkins states that "the primitive view was that the
robﬁef,'who acted in the open, was not quite so low in the
anti-social scale as the thief whe committed his depredation

secretly.."71

Lastly, with the long heritage of self-help and with

~ the crown constantly attempting to allay blood feuds, the

hnglo-Saxon laws could not be cohcerned with the mental staee
of the offender. The most that cen be said is that forsteal
with its emphasis on lying in wait and premeditation, supplied
a type of speeific intent when applied to theft er robbery.

Even this rough standard probably disappeared in practice.

Indeed; in a violent age where private vengeance was widespread

and the kings were attempting to gain jurisdictipn over broad
types of behavior, more precise definitions of criminal behaviorv

may have been impossible.

When the main object of the law is to suppres
Fhe blood feud by securing compensation 25 ih:
1n3ured.person or his kin, it is to the feelings
of the injured person or his kin that attention
will be directed rather than to the conduct of
the wrongdoer...The main principle of the
earlier law is that an act. causing physical
damage must, in the interest of peace, be paid

for.72
Thus, although the Anglo-Saxons had a conception of acquisi-
tive behavior which is part of theft and robbery, because of the

1]
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conditions peculiar to their age-they did not have any definition
of what constituted such behavior and focused instead on the

result of an act on the victim.

C. Criminal Law Under the Normans

William, Duke of the Normans, conquered England in 1066.
The substantive criminal law which he administered was primarily
Anglo-Saxon. "The chief suitors of the court were now no doubt
Normans and not Anglo-Saxons, but. they gave judgmeuts of the
court in the old way and according to the old;customary law,
assessing the 'bot' or 'wite' to be paid and fixing the appro-
priate mode of proof.“73 .In a similar uein, Pollock and
Maitland state that the Norman kings "seem to have made no very
serious endeavour to force new law upon the conquered kingdom."74

) Criminal cases were still heard in the old shire and |

hu;;red courts but William strengthened their contact with the
crown by remowing the local "earl" and "bishop" and by appointing
the sheriff to them as the sole representative of the king. ‘The'
sheriff would collect revenues and forfeitures assessed agalnst
offenders. Thus, the sheriff, or old shlre reeve, became a
position of great power as the local representative of the king.'
In addition, William‘instituted a "frankpledge" system of community
'responsibility for crime. This was an extension of thefold _ |
Anglo-Saxon system of Egggg or security.75

To replace'the Anglo-Saxon ordeal as the method of proof
in crimiual cases, William instituted trial by battle. Since;"

as we have seen, blood feuds were still common in this period,

Was the plotted assault, assultus excogltatus de vereri odio, -

perhaps  William thought this to be a less anarchical substitute.

"of private war...the Conqueror...regarded trial by battle as a .

. s . 76 .
modified form of it." When the king had jurisdiction to punish

an offender, William substituted mutilation rather thau death.77

"Under Wllliam the Conqueror the punishment of death was almost

entirely replaced bylmutilation."78

After the Norman Conquest, the Dooﬁesday Survey (1081-1086)

was unde "
rtaken in order to "provide a new basis of assessment for

the levy of a direct tax 1mposed upon the land. n?3 The result

of this survey showed much more about this transitional period.

The poomesday<Book contained a sumnary of "royal rights" being

asserted. Forsteal, the Anglo-Saxon plea concerning a way-laying

assault, was included in Doomesday as one of these r:.ghts.80 o

The royal rights" to Punish certain behavior ‘soon acqulred

a new name in the Norman period: placita spatae, placita gladii,

Oor Pleas of the Suord.

These were rights of punishment which
the sheriff could enforce in the king's name in the local court

or rights of punishment which the king could delegate to local

lords.B%!

Of the Pleas of the sword, whether held by the sheriff in
the name of the king or as a franchise given by the king to a

local official, the Norman counterpart to the Engllsh forsteal

guet-apens.

The 12th centuty was one ofigreat change in the administra-
tion of criminal law. Henry I (1100-1135) continued the

process begun by’William of involving the state more and more

- =32~
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in the punishment of criminals:

In local government Henry I was equally active;
eleven untrustworthy sheriffs were dismissed in
1129; justiciars were sent on circuit to look
after the pleas of the crown (and they soon
usurped for their master immense jurisdiction
by asserting that any matter which concerned

- the King's peace could be treated as a plea

of the Crown), while it is clear that the -
Norman sheriffs were still administering in

Ehe ggunty what was essentially Anglo-Saxon’
aw. ~ :

The Leges Henrici (c. 1120), written during the time of
Henry I lists open theft, a part of forsteal, as a crime, as it

83

had been since the days of Cnut. Fufther; "by the feiqn of

Henry I the list of Pleas of the Crown had been extended consi-

derably beyond the new offenses mentioned in the laws of Canute."%?

]

D. Criminal Law Under Henry II

Henry II, one of the great lawmakers of all English history,

continued the work of his Norman predecessors in asgserting direct

jurisdiction over serious crimes. He consolidated the Norman

Pleas of the Sword and the Anglo-Saxon rights ofvpunishment. His

Pleas of the Crown was a list of specific types of punishaﬁle

behavior rather than the rights of previous kings to punish vague

and ill-defined behavior.
'~ Glanvill, Writing‘during the reign of Hehry II, lists the
following as Pleas of the Crown:
?héacrime which civil lawyers call lise-majeste,
namely the killing of the lord king or the be-
trayal of the. realm or the army; fraudulent con-

cealment of treasure trove; the plea of breach of
the lord king's peace; homicide; arson; robbery;

f33?
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rape; the crime of falsifying and other -similar

crimes: all these are_punished by death or
cutting off of limbs.B8> [Emphasis added.]

This listing’of-robbery is the first mention of robbery
as a specific offense punishable by the state. ;Formerly, in
aggravated cases, tobbery may have been punishable under the
general heading of breach of the king's peace or, in proper
cases, under the plea of forsteal, but by the time of Henry II,
robbery was a distinct offense. | ‘

| In addition to eétablishing specific criminal pleas of
his own, Henry II began ﬁhe process of taking away from local
sheriffa the right to punish seiious crimes in the king's name.

The system had created many abuses and local nobility was jealous

~of the power which the sheriffs had acquired. 1Instead of the

sheriff instituting action in the king's name, the Assize of
Clarendon (1166) placed a duty on 12 representatives of each
hundred and four in each shire of "presenting” to the authbrities

those persons suspected of committing serious crimes.

1. Inquiry shall be made throughout the several
counties and throughout the several hundreds through
twelve'of the more lawful men of the hundred and
through four of the more lawful men of each vill
upon oath that they will speak the truth, whether
there be in their hundred or vill any man accused
or notoriously suspect of being a robber or mur-
derer or thief, or any who is a receiver of robbers
or murderers or thieves...And let the (itinerant)
justices inquire into this among themselves and

the sheriffs among themselves.86

-
R

The offender was then incarcerated until a royal judge, or qu—
tice itinerant, came to fhe locality to try the case or impose

punishment.
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The 12th century, then, marked the beginning of the state

(‘3 ‘taking an active role in the initiation of criminal cases and
3 the punisliment of offenders. A few major crimes includirng

robbery became pleas of the crown and were punishable by repre-

sentatives of the king. Lesser offenses, including theft, were
still being tried in the local courts but the sjstem of compen-
sations gave way to “discretionary money penalties which have
taken the place of the old pre-appoinﬁed wites, while;thé éid

pre-appointed bot has‘given way to 'daméges' assesééd by a

87

tribunal." Also, the process of removing the sheriffs from

jurisdiction to punish major crimes which were pleas of the
Crown continued. This reform culminated in the 24th clause

of the Magna Charta (12157 providing=t;a£;”ﬁﬁ”shéfiff}uconstable,
_ Cha | XoVvia;

.

coroners, or others of ouf bailiffs shall hold pleas of our

o et

E - pleas 6fv§he/éiowh."

/,/*/iunishment at This Time.~ As previously seen, William

thé Congueror replaced the’Punishment of death;with mutilation.

He also instituted trial by battle as a mode of proof, regarding
it as a mo@ified férm of the blood feud. By the time of Henry II,
Glanvi}warites that the processing of the suspect for robbery

P

dgggﬂ&ed upon‘whether or not there was a specific accuser. When

avfﬁ;re was no specific accuser, an inquest was held. After the
inquest, the accused had‘td-purge himseif by ordeal. If the
ordeal fdonvigted" him "then judgement both as ﬁo his life and to
his limbs dépends on}royal ¢lemen¢y; as in-bthér pleas of felony.
Where théfe was a specific‘accuSer,'Such as the #ictim, the acéusgr

1?6 - had to give secﬁrity and take .an oath. The paftieS‘then con-

n89

fron;ed-eachg@ther and if the accused denied the act, "the plea

~[was to] be settled by battle."”?

On the otherAhand,'the latro, or non-robber, thief, during
Glanvill's time was punished by local authorities. "The crime
of theft is not included [as a plea of the crown] because this
belohés‘ta_theAsheriffs, énd is pleaded and determined in ﬁhe

91 . | '
" Pollock and Maitland state that "only by slow

cbunties.
degrees was larceny becoﬁing a plea of‘ﬁhe éfd&ﬁ;"gz
Despite the fact that larcéhy was still treated locally,
there is much evidence that the crown was beginning to take an
active interest in.the punishment of thieves. Henry I declared | , %

that thieves caught in the act should be hanged93 and there are

NP N S SIS FIPVIR

indications that larceny was included in the indictment procedure

94

set up by Henry II. Thieves were singled out for special

mention in the Assize of Claren&on (c. 1166) which.made it the

duty of the 12 men of the hundred and féur of the shire to "present"

° ’ . . - 9 5
murderers, robbers and thieves to the royal representatives. And

there is evidence laggeny was being punished under a cha¥ge of breach
of the king's peace.

Blackstone summarized the development of punishment of theft

as follows:

Our ancient Saxon laws nominally punished theft
with death, if above the value of twelvepence;

but the criminal was permitted to redeem his

life by a pecuniary ransom; as, among their ances-
tors the Germans, by a stated number of cattle.
But in the ninth year of Henry I, this power of
- redemption was taken away, and all persons guilty
of larceny above the value of twelvepence were
directed to be hanged; which law continues in
. force to this day...the inferior species of theft,

-36-




SRIEETSN

R R

R TR

sresr

“the crlme was concerned.

SR e = . e o 13 YRR S Sk g e A Lo . oy

or. petlt larceny, is onlv punlsneu by . whlpplng
at common law, or by statute 4 Geo.. 1. c. 1 m?#
be extended to transportation for seven years.

Even at this late date the manifest thief was subject

to more peremptory punlshment than the non-nanlfest thief.

" Thus, not only did the remnants of the open-secret theft

distinction remain at the time of Henry I but also the punish-

ment of outlawry. S. 12 of the Assize of Clarendon reads as

Vfollows:

12. And lf anyone shall be taxenrin possession of
the spoils of robbery or theft, if he be of evil

~ repute and bears on. evil testimony from gge.public
and has no warrant, let him have no law.

E. Conceptlon of Robbery at the Time of Henry II

Desplte Glanvrll's distinction between the treatment of .

theft and robbery, the former being punished at the local level,

the latter by the crown, and despite the fact that for the first

“time robbery was specxflcally singled out by the crown for

punlshment there is conSLderable evidence that robbery was Stlll
in a developmental state as far as any clear-cut deflnltlon “of

Glanvill gave no deflnltlon for robbery.

In drscu551ng the various pleas ‘of the crown,-

the following of robbery. “Slmllarly, the crime of robbery need

A7 99
not be ‘discussed for 1t raises no specxal probrems The

,dlfflculty of lormulatlng speclflc deflpltlons for specific

offenses was due to five- rlmary ‘actors.

Flrst, we are Stlll in the period where self-help ‘has a

. strongyherxtage.f A characterlstlc of thls type of sy myiS»

strict liability for acts which injure another. The act is

L/ looked at rather than the culpability of the actor. Thus,

the mental elements in presentday definitions of theft and
robbery wera overlooked. Thoughfhalf a -century after Henry II's

time, Bractonl(c. 1220-1268) considered specific intent, or
100

animus*furandi, an essential element of the-offense of robbery,
vfthe(difficulty of proving this intent sometimesledmat?thlsm./
period,to the neglect of this eSsential element.“lol In a

slmilar vein, Plucknett states the following: “There has been
some doubtrwhether'contemporary English (or Norman) law really

did look for animus furandi, ‘'intent to steal'. There are

dicta by judges, statements by text mriters, and even miracles,
attesting the rule that a man who takes another's chattel,
() even without intent to steal, may be held guilty of theft."loz
Secondly, although the consolidation of the Anglo-Saxon-
kings' royal rights of punishment;and‘the Norman Pleas of the
Sword into Henry II's Pleas of the Crown was desiéned to eliminate
self~help, the custom»continued. Thus, there was a confusion of
the»two_methodsof dealing with robbers. ““Appeals, of rohberz:
‘were common, and some of those against whom they were brought,
though guilty, would hardly haye been called thieves. .Often
'enough their‘motive'has been no desire for dishonest gain, but
Vengeance or the prosecution of a feud, and the horse or sword
or cloak was seized in a scuffle. "lajbu
Thixd, the herltage of the open-secret theft dlbtrnctron
contlnued to comblnt certaln typel of theft and robbery. As seen

in sectlon 12 of: “the ASSlze of Clarendon, the dlstlnctlon was

-38-.
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still being made. Sincerrobbery.wESValtype of opggftheft

% (Ti ‘but there are open t, which are not: robb iés,vthe emphasis
% placed on the open-secret theft cateacrles obscured conceptlon
% of the line etween robnery/and open theft not amountlng to

8] robbery. - o

Four th, the treatment of rosbery and theft by dlfferent
Jurlsdlctlons, robbery punished by .the. crown and theft by local
s? off1c1als, probably hindered the uevelopment of a specific v
robbery déefinition. The treatlng of the two crlmes as dlstlnct
for punishment purposes would naturaL L 1mpede any. conception

e o

of their relatlonshlp. 4urthermore, the treatment of»theft

by&nyme Yous andvdlverse local units hindered any unifying
7%$trend or definition for theft. The reason for the,treatment“J
distinction betweenx heft and robbery is that the crown only
gradually extended 1 s crlmlnal processes and 1t naturally
punlsned those offensea first which created the greatest dis=-
- order. ‘ S - ,_,4yawf”"'”f”
— Lastly,yand most 1mpor antly for the future, no definite
- conception was formed because it didn't make any dlfference.
Since most theft and all ‘robbery was capltally punlshed, there
"was no anentlve to dlstlngulsh between them. Thls remalned
true through the 18th century. It will be seen that when |
x robbery was. made non-capital the Engllsh began the process of
dlstlngulshlng between types of robbery, punlshlng more harshly
thosevrobberles'con51deredkthe most serious. But in this age
there was no reason to dlstinguish between theft over twelvepence
and robbery andnbetmeenltypes=of robberyvbecause.all were lumped

in the same category of capital crimes.

e T I R :
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‘"Despite the lack of a requirement, in practice, of a speci-
flC 1ntent ‘and desplte the consolldatlon of certaln types of

theft and robbery TR the 12th century, robbery 4did have some

st

rndepenaent»meanlng durlng this perlod. As a descendant of

ﬁé?steal and of the Norman plotted assault, robbery was an

assault for the purpose of acquiring property, with actual

violence to the person. The Fourth Report of the Commissioners,

on Criminal Law (1839) states that "formerly the 6ffen§e‘

seems to have been confined to cases of actual violence to

104

the person." Though,,as we have seep,’the practice of en~

forcing the pleas of the crown was- confused for various reasons,
it is safe to state that conceptually robbery was regarded as
a v1olent assault on the person for purposes of acqulrlng pro-

perty.

- . g e
s - i i
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1I. DEVELOPMENTS AFTER HENRY II

A. The Medieval Law of Robbery

Bracton (c. 1220-1268), writing a half- century after

GlanVLll, gives very speclflc treatment to both theft and

robbery. He wrote when the so-called "Twelf*h Century Renalssance"

was'well under way. That movement was characterlzed by a revival

of interest in c¢lassical Roman law and literature. His work

106.

shows a strong infiuence and use of Roman law. Despite this

A;amiliarity, Bracton's'definition~of theftfdiffered from the

Roman in'two:very important respects.

Bracton s definition of theft lS as follows "Theft,

.accordlng to the laws, is the fraudulent mlshandllng of another's

o

105

e

T P




TR O R R

= ey

ERSatin oA R s

T, e e ———— o

property without the owner's consent, with the intention of

wl07

stealing. The Roman law of theft had two important addi-

tions: "Theft is the fraudulent mishandling for the sake of
‘ ' . : s 108

gain of the thing itself or the use of it or possession."

The Roman law, then, regquired that the misappropriation be

for the sake of gain or profit. Stephen suggests that the

requirement of lucri faciendi gratia was omittgﬁ’by Bracton
because "the motives which lead a man to commit theft are

immaterial."109

Also under the Roman law, theft»approached
the modern concept of conversion by including fraudulent use
or possession in the theft category. A possible explanation
for this is that theft in Roman law was a private action while
in the English law was punished very severely. Thus, the
Romans, while having é'reQuirement of inﬁent to deprive(

did not require that‘the intent be to deprive permanently.
Hdﬁever, under Roman law an additional mental element was

required and that was that the misapprop:iatiOn be_for the sake

of gain or profit.

Bracton also gives us a very specific definition of robbery. .

The growth of prihci?les_of criminal liability can be seen in
Bracton's urging of a specific intent as a ngbessary element in
robbery. "I Sa& with the intention, f@r witﬁoutkthe intenFion of
stealing it is not committc-zd.v“llo The notioﬂ of the crime as
beingﬂa,érotection of é possessory, rather than an owner, interest
wésfaléo stated by Bracton. "And it is not of importance whether
the thiﬂg itSeif,;which,has thus been carried away, is the

property of - the aﬁ@g&lént or of another, provided it was in his

=4 l-
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113 :
keeping."fll Because the consolidation of certain types of

‘theft and robbery in the open-secret theft distinction had mini-
mized the relationship between the two crimes, Bracton had to
argue that the robber was a special type of thief.

There is also a kind of theft, rapine, which is

the same with us as robbery, and it is another

kind of handling against the will of the owner,

and a like punishment follows each offense, and

hence a robber is called a hardened thief, for.

who handles anything more against the will of fge
owner than he who carries it off by violence.l

Bracton also reflected the ancient distinctidn be- . 2en
manifest and noh-manifest, or open and secret theft. "The kinds
of theft are two--for one is open and the other secret that is
to say, manifest and not manifest."ll3 Stephen states that this
is "taken directly from Roman 1aw.“1l4 'However, we have seen
that the distinction was made throughout the early English law.
Thus, by thé time of Bracton, the definition of robbery was

formed but the problem area inherent in the classification of

thefts into open-secret or manifest-nonmanifest was to cor-tinue.

This area of open thefts not amounting to robbery is a cohtinuing

definitional problem. It shall be treated in its present-day
aspects in the section "The 'Borderland' of Robbery".

it is important to set out the elements of the crime of .
robbery as outlinéd by Bracton as they are the principles upon
which the crime of robbery was to expand and develop. These
elements are:

a. Robbery is an offense':équiringva specific intent;

b. Robbery is an offense against a possessory interest;

-42~.
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'of larceny."

Cc. Robbery is committed by violence: '
d. Robbery is a special type of theft or larceny; and

e. To commit robbery there must be a carrying away.

B. Robbery as a Special Type of Theft

With the grbwth'of the king's justice to include more and
more larcenous offenses, Bracton's view that robbery was a
special, more serious type of theft became the accepted view.

Holdsworth (c. 1909) defined robbery in this period as "}ar-

115

i n i iew to survive as
ceny aggravated by violence. This view was

*¥..e accepted concept. Thus, Blackstone (c. 1770) stated that

: 116
robbery was an "open and violent larceny from the person."™

Russell (c. 1826) regarded robbery as an "aggravated species

117 And, by 1839, the Commissioners on Criminal

Law reported that "the crime of robbery is a species of theft,

Aggravated by the éircumétances of a taking of the property

- nll8

from the person. o
Also by the 18th century robbery came to be viewed not

only as a type of larceny but as an aggravated larcepy. The

earlier “"ethical distinction" between robbery and secret theft,

the latter being considered less ethical, had been reversed and

robbery was conSidered more serious. Coké (c. 1797) stated this

in saying that robbery "is deemed in law to be amongst the most
hainous felonies..;," since "it concerneth not only the goods,

» : _. 119
but the person of the owner."

-43-

III. PUNISHMENT FROM HENRY II

Bracton (c. 1220-1268) spoke of punishment for robbery

being either mutilation or death. "According to Bracton the

sentence for robbery was sometimes death, sometimes mutilation."120

However, the "life or limb" aspect of punishment which had been

prevalent for so long was soon to be changed, in favor of

sapital punishment. "Capital punishments were certainly in use

in Richard I's time. In the reigns of Henry III and Edward I

there is abundant evidence that death was the common* punishment

for felony; and this continued to be the. law of the land as to

treason and as to. all felonies, except petty larceny and mayham..."121
Thus, at least by the time of Edward I (1272-1307) death was

the punishment for robbery.

Except for cases of manifest theft which was treated in the
local courts having the franchise of infangthief, larceny was
bécoming a plea 6f the crown and felony by the time of Bracton.

"By this time [Bracton's] the robator and the latro were being -

placed in one class, that of 'felons'.“122 As'such, larceny

would no longetr be treated in the local courts. Petty larceny

was puniShed by whipping or corporeal punishment. Grangd larceny,

or theft above twelvepence, was a felony punishable by hanging.123
Also at the énd of the 13th century, with the stateftaking

more interest in the iniﬁiation and prosecution of criminals and

with the Church refusing to sanction ordeals, the method of

proving crimes changed.

For some sixty years after the Assize of Clarendon
persons presented in the county court before the

-44=
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king's itinerant justices...were normally sent to
the ordeal. In consequence...of the decision of
the Church...no longer to lend...authority to
these 'Judgments of God!' The ordeals soon fell
into disuse, and since there could cbviously be
no trial by battle in the case of persons in-
dicted in the name of the Sovereign by public
testimony...some other method of asceigiining
guilt or innocence had to be devised. -

With initial uncertainty in the 13th. century, the alternate
means of proof chosen was a second jury after presentment by

‘the jurors of the hundred. This was the origin of the modern

jury system énd "was a moment of extreme importance in'the history
of English criminal 1aw."125

f-Thus, by the end of the 13th century, both robkery and
grand larceny were capitally punishable. Moreover, the activity
of the crown in the initiation and administration of criminal’

proceedings had progressed very far.

A. Benefit of Ciergy and Aggravated Robbery

Despite the fact that robbery and grand larceny were capital
crimes from the end of the l3th century through the 18th century,
many such crimes were not punished with death. This was dug to
a procedural step known as bénefit of ciergy.126 éhis séép
grew out of the conflict beé@een the church and the‘state over
which of the two institutions were responsible for punishing
criminal offenses by ecclesiasﬁics. Gradually‘the privilege of
church trial wﬂich carfied-no capital~pena1ty~and which was first
confined to ecclesiastics, was extenaed to include, even illiterateé

who could successfully recite the fifty-first psalm. Benefit of

" clergy thus came to mean a widespread exemption from capital

punishmenﬁ.

- —45—

(1) Aggravated Robbery - Highwaylz7 and Dwelling House.-

DuringAthe same period that captital punishment for robbery and
related offenses was being negated by}the extension of-the benefit
of clergy device, some types of robbery were coming to be seen
as particularly serious offenses.

The "king's highwéy" is at the.éore of much nf the ancient
criminal law. It has been seen that the king's highway was one
of the first places over which the Anglo-Saxon kings extended
theixr protection, or "peace". And, "as early asbthe eleventh
century, all travellers on all highways weré clothed in the very
real, if intangible, armour of the king's peace, and therefore
possessed certain privileges and certain immunities."128 Cnut's
forsteal can be seen asvprimarily protecting travellers on the
highways from ambushes.

The early‘English highways were in poor shape and were
made even less passable because of numerous highwaymen. Holds-
worth stated that in the medieval period "both the proclamations

and the statutes testify to the boldness with which ?%ghwaymen

‘carried on their depredations all over the country." The

preamble to a 1692 statute which offered a reward for the appre-

hension of highway robbers stated the following:

The highways and roads...have been of late time

more infested with thieves and robbers than formerly
for want of due and sufficient encouragement given
and means used for the discovery and apprehension of
such offenders,...so many murders and robberies have
been committed that it is become dangerous in many
parts of the nation for travellers to pass on their
lawful occasions to the great dishonor of the laws
of this realm and the government thereof.l30

. =46~
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This concern for the safety of travel on the highways and his day, Blackstone could summarize the law as foilde
S

for the maintenance of open lines of communication led to the ' ‘
‘ This species of larcenv i . | '

Y 1s debarred of the i
of clergy by statute 23 Hen. VIII, c¢. 1 andbggﬁgit
su?sequent statutes; not indeed in general, but
only when committed in or near the king's highway

.f abolition of benefit of clergy for highway robbery, one of the

first crimes for which benefit of clérgy was abolished. A

1512 statute denied clergy for those, exéept in holy orders, , SRR path, was not punished with death; but was open
. ‘ SRR to the benefit of cler i :
who robbed on the king's highway.131 Likewise, a 1531 statute v - & M c. 9 which takes agz' ziéigthgrggatugg 3 &4 wW.
o wheresoever committed.13¥ o robbery

denied clergy for those, excééf'in holy orders of. sub-deacon

132 1547 o |
133 : | | robbery, certain types of larceny became non-clergable. Benefit

» . . (2) Aggravated Larcenv.- i '
or above, who committed robbery on the highway. : Y.~ Paralleling the developments in

statute confirmed and extended this legislation. o
L of clergy came to be denied for horse or cattle stealing,

The develophent of aggravated robbery depending upon o larceny

| ' from the person without his knowled i
vhore he. pobbery 1s comabttad oum bo aralybicsily vierd as . ge, larceny of goods in a ‘

A shop over the value of 5s
an extension of the king's peace concept. When the king's » larceny of chattels of a value of 40s

: , , » ) from a house, and various oth 137
peace was gradually extended to include all crimes whereever ' ' er larcenous offeqses.

o . Thus, by 1691, all ' \
(:> . ~and whenever committed, the interest of the crown in maintain- " ! robbery and many forms of larceny had

CA) become non-clergable, capital offenses. The process of making

ing open travelways led to the punishing of highway robberies

: other offenses non-clergab -3 : .
more severely than the ordinary robbery. gable continued until 1827 when it was

decreed: "And be it enacted That Benefit of Clergy, with respect

The protection of the home was also a special concern of f}ﬁiixé .
| 5 : .to Persons convicted of Felony, shall be abolished..."138 By

the law. It had been giﬁen early recognition in Cnut's pleas

this time, however, other statutes and developmehts had combined ’

hamfare and hamsocn, hamfare being an assault in a house and
to effectively make many felonies non-capital.

-hamsocn being a violent entry into a house. Later, when highway

B. Abolition of Capital Punishmeht with Abolition of Benefit
of Clergx

- robbexry was made non-clergable, robbery of "any person or persons

in their dwelling places, the owner or dweller in the same house, -

his wife,'his children or servants being within and put in fear The abolition of benefit of clergy for some forms 6f

and dread by the same"134 was also made a non-clergab1e~bffense, robbery and many' larcenous offenses led to a dilemma for those . -

This distinction between highway and home robberies and responsible for administering‘the criminal law. Prior t .£
\ . ) . O its

all other robberies-remained until 1691~when benefit of clergy
0l35

abqlition benefit of clergy mitigated the rigor of £he criminal

Thus, in

was abolished for all who should "rob any person. law. When benefit.of clergy was abolished;

pPeople were rei-.ctant

-48-
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‘been punished by attaint a half century earlier."

‘confesses the charge.

against such severity.

The Larceny Act of 1916

' to capitally punish many theft offenses which were, under the

law, punishable as such. As a result, "the persons, lay and

official, who administered the criminal law, invented and

indulged in practices which almost nullified the capital penalty
in most non-clergerable felonies." And, "juries, judges, prose-
cutors, and complainénts‘coliaborated.“139 Jerome Hall in his

work, Theft, Law_and Society, lists many intriguing examples

of this collaboration, including fictitious jury verdicts. "The
juries returned verdicts which were palpably not findings of

fact but such deliberate misstatements of facts as would have
140 . ,
Of this
phenomena Blackstone stated that "this is a kind of pious per-
141

jury"™ "~ but added that this "does not at all excuse our common

law'in this respect from the imputaéion of severity, but rather
nl42 By his day there were 160 capital
offenses and he diécussed at length the arguments both for and
. 143 | |
In response to this dubious administration of the criminal
iaw, Parliament gradually passed a series of statutes makihg
offenses non—capiﬁal. Although all robbery‘bontinuéd to be a
capital crimeiuntil.1837,144 larceny was made a non-capital

offense by 1808.145

‘In 1837 robbery became capital only for those who "at the )

time of or‘immediately before or after such Robbery shall stab,

cut, or wdund any»person.“14§f”Finally, in the Cdnsolidation

147 robbe;y'beqéme no longer dapital ih'anyﬁcase.

147

Acts of ;861

Mprescribed life imprisonmeni‘and

by

-49-

whipping for armed robbery and for robberies or attempted robberies
in which violence was employed. Other robberies, where no arms
or”violénce°Wére used, brought imprisonment for 14 years. The
English Theft Act of 1968 states simpiybét §2 that "A person
guilty of robbery, or of an assault with intent to rob, shall

on copviction on indictment be liable to imprisonment for life."

This means of punishment was chosen because "the Criminal Law

‘Revision Committee...pointed out that the aggravating features

w149

of past statutes are technical. Thus, the new statute will

allow a wide range of discretion in determining punishment and

the maximum will "enable the courts to meet the worst.cases."150
IVv. THE ELEMENTS OF ROBBERY AT COMMON LAW151

After Bracton's (1270) definition of robbery in the 13th

FA AR R el et e e

century, the inévitable process of analysis and explanation occurred
so that by the 18th century, robbery had been classified under

the category of 1arceny or theft. This categorizing of robbery
as aggravated lapcény created new problems due to the nature of

common law larceny.

A. Larceny
As robbery came to be seen as a type of larceny, the common
law insisted that not only the requirements of robbery be satis-

fied, but alSo the requirements of larceny.

Robbery includes larceny, and all the elements
that are necessary to constitute larceny are also
‘necessary to constitute robbery. Therefore

1) the thing taken must be the subject of larceny;
2) there must be both taking and carrying away of
the property (a trespass and an asportation);

50—
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3) and the taking and carrying away must be with
felonious intent, that is, with a fraudulent in-
tent to degrive the owner permanently of his
property.152

The above elements of larceny will be dealt with in reverse order.

Felonious intent, or animus furandi, was, as seen, a

concept developed as early as Bracton. The notion of strict
E liability for breaches of the king's peace had given way to
more modern notions of criminal liability. Blackstone summar-

izes the requirement of animus furandi as follows:‘

This taking, and carrying away, must also be
felonious; that is, done animo furandi: this
requisite, besides excluding those who labor
under incapacities of mind or will...indemnifies
also mere trespassers, and other petty offenders.
As if a servant takes his master's horse, without
his knowledge, and brings him home again: if a

- ‘neighbor takes ancther's plough, that is left in

} : the field, and uses it upon his own land, and then

returns it: if, under colour of arrear of rent
where none is due, I distrein another's cattle,
or seize them: all these arTSQISdemeanors and
trespasses, but no felonies. ‘

From these examplés cf’Blackstbne'g come two laSting priﬂciples

on intent in proéerty offenses. First, the_intéﬁébto deprive

thé owner of his property must be to deprive him permanently; mere
taking with intention of using and then returning is not larceny.
Secondly, the taking of a thing under a bona fide claim, although ”

T mistaken, is not larceny; however, under some interpretations of

ted.ls4 Even where the claim is bona fide, modern tort law gives
civil redress to those suffering from aggravatad means of self-

help.

modern law, it is larceny when the claim is contested or unliquida-

Traditionally this felonious intent must coincide with
the act. Speaking of this requirement, Coke stated that "this
intent to steale must be when it cometh to his hands or possession;

for if he hath the possession of it once lawfully, though he

~hath animum furandi afterward, and carrieth it away, it is no

155
larceny." Coincidence of intent and act was beginning to

be relaxed as a reguirement; thus, where an assault occurs, as in

a rape, and where there is a subsequent taking of money, it
156

- was and is held to be robbery. Furthermore, modern commenta-

tors hold that the specific intent to steal can be inferred from
the circumstances;157

The second element of larceny at common law was that there
must be a taking. Blackstone states that "this implies the con-
sent of the owner wanting.“ls8 If the robber has the requisite
inteht, once the goods are taken, a subsequent offer to return
them will not negate the offense.ls9 The 18th century writers
distinguished between a taking in fact and a taking in law. A
taking in fact was the physical taking of the property at the

time of the use of force or fear. A taking in law was described

- by Russell as follows:

Not only a taking in fact, but a taking in law is
sufficient to constitute a robbery...For where the
thief receives money and by the delivery of the
party, either while the party is under terror of
an actual assault, or afterwards while the fear
0of menaces made use of by the thief continues

upon him, such thief may, in the eye of the.law,
as correctly be said to take the property from

the party, as if he had actually taken it out of
his pocket.160 '
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A third element of common law larceny is asportation, or

unlawfully and by means of force or fear gains possessibn of the

carrying away. This does not mean that the thief must escape movable property of another in the presence of its. lawf 1
awfu

with the goods. Blackstone atates that "a bare removal from

custodian and reduces 1t to. hlS manual possession. Hi§ escape

the place in which he found the goods, though the thief does with the- loot is not necessary to complete the ¢ 1165
: rlme.'

not quite make off with them, is a sufficient asportation or

ozt At common 1aw, only certain types of pr@perty could be

carrying away." Coke states that "the removing of the

the subject of larceny and, hence, robbery. The value of the o
things taken, though he carry not them quite away, satisfieth :

property stolen was considered irrelevant. "It is immaterial
162 | ;

this word asportavit." Modern commentators Clark and Marshall

of what value the thing taken is: a penny as well as a peund.

interpret these statements to mean that “te constitute an aspor- . ‘
P - , SP thps forcibly extorted, makes a robbery."167 Likewise Coke
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tation, the robber, like the thief in larceny, must acquire B stated that "though it be under the value of twelve pence, that

i complete control of the property for at least an instant."'®3 = is taken; (as to the value of a penny or two pence) it isvrobb‘
! % The classic common law case on asportation held that this require- but somewhat must be taken..."168 o o :
. /%; ment was satisfied when the would-be robber snatched an earring Some things with valne; héwever, were not considered the f
-%ﬁ (:} frem a lady's ear which caught in her hair.164 subject of larceny. Blackstone notes that property is not subject E

Despite the relatively clear authority as to the sufficiency of larceny which is, or is 1dent1f1ed with, land. "This felonious
, s v

of removal which can constitute an asportation, modern cases have, taking and carrying away must be of the personal d £ h
! , o} goods of anot er'

N R e

at times, displayed difficulties in“applying the rule. Two Cali- for if they are things real, or favour of the realty, larci . . :
A ~ ’ rciny a i

fotnia cases are illustrative of this difficulty. The first ' L
. 4 ’ the common lawvcannot be committed of them,‘."169 He enumerated : ‘

People v. Melendrez, held, in effect; that in order to complete

those exemptions at common law: land, tenements, hereditaments,

a robbery, the offenders must'eSCape from the place of the taking crops and plants, minerals, choses in action and ‘wild animal
’ &ls

\\‘

with the property: "Robbery...lncludes, as does larcenYr the (ferae naturae). Coke stated that deeds cannot be the subject
element of asportation, and this taklng away is a transactlon which of 1arceny. "So it is of a bdxyor chest with charters, no
14

continues as the perpetrators depart from the place where. the

o larc;ny can be committed of them hecause the charters concern - the

preperty was -seized." The second case, People v. Clark, held reallty..."l7°

Wharton suggests that though choses 1n action

even ars later that removal from possession at the scene was
i ¥ ‘ " P : were not subject to larceny, "being mere rights of action having

icie sportation and that escape with the propertv was :
sufficient aspoxrt P property no corporeal exlstence,"”1 an action would lie "for stealing

vthe ‘paper on which they were written. “172

unnecessary. "The crime of robbery is complete when the robber

-53" .,.54._ - ST analoATmTL
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- The reason for distinctions as to what type of property
could be the subject of larceny is that the value to men of
certain objects changed, as did their conceptions as to the
nature of the property.

If an explanation for this bizarre and @pparently

irrational state of affairs is sought, 1n.wh§t

directions shall inquiry be pursued? An intimate .

relationship between the law of larceny and the things

that men value is clear. The whole body of the

substantive criminal law, insofar as it concerns

the so-called crimes against property, has been

designed for the protection of possessions. Its

shape has been modified and directed to conform

with the desire to protect the numerous forms of.

wealth which were produced_ as the economic organi-

zation of society changed.l73
Another reason which has been suggested for the technicality
of the rules as to what type of property is capable of being
stolen is suggested by Stephen. "Perhaps these rules were made

, . ’ . nl74

to evade the severity of the common law punishment of theft."

The uncertainty and technicality of these rules concerning
what property was_fhe subject of larceny resulted in a long list
of English statutes bringing certain types of property under the
protection of the larceny statutes.

Thus, the elements of laréeny must be present in a robbery
at common law. Sinée robbery is an aggravated or compound larceny,

two additional élements must be present to constitute robbery. .

. It must be larceny (1) from the perscn, (2) by force or intimida—

t_ion.175

B. Prom the Person

 The older 1aw'of robBery insisted on an actual takingpby |

violence from the person. Later the concept of "from the person"

expanded to rnglude casesiof property taken by force or fear in
the person's immediate'presence. Thus, Coke stated that "if the
true man had cast off his surcote, orother uppermost garment,
and the same lying in his presence, a thief assault him, &c.
and take the surcote, this is robbery; for that which is taken
in his presence, is in law taken from his person..."176 It is
robbery stated Blackstone, "whether the taking be strictly from
the person of another, or in his presence only; as where a robber
menaces and viélénce puts a man in fear.and drivesvaway his
sheep or his cattle before his face."l77. Likewise, Russell stated
that "the taking need not be immediately from the person of the
owner: it will be sufficient if it be in his presence."178

It should be noted that the concept of "from the person"
or "presence" is‘interrelated with the concept of "taking". Thus,
vhen common law writers such as Coke and Hale épeak of a taking
in law, they are also speaking of a situation where.the taking is
not directly from the person. Both these concepts had to be
expanded to cover instances which Were rationally indistinquish-
able from the medieval concept of robbery. The expansion of the
rules on takinsg and presence, however, didvnot cover the situation
where the robber forcibly removed the victim from the place of .
the taking. As late as 1965 the English cburts were still arguing
in common law terms over this type of situation.179

Two other developments expanded the requirement of "froﬁ
the person." By a 1552 statute a taking in a house, with someone

: 180
within, denied the offender of benefit of clergy. This brought
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"a kind of constructive robbery, by supposing the violence
18l
"

(53 committed on the house, and not on the peraon. Secondly,'
it was the rule that "property received from a third person for
the master was 1n the servant's possession, and he was there-‘
%. fore not guilty of felony if he converted 1t."182 This rule was
subject to modification in the situation where the servant once
obtaining the goods‘from a third party was travelling with his
master. If the servant violently escaped from his master with
the goods, he would be guilty of robbery in takiﬁg goods from

. . 183
the owner's "constructive possession."” 8

C. BX Force

Force was originally the only means of committing robbery

under the older law. By Blackstone's time, either force or putting

i (:) in fear was sufficient. Blackstone wrote that robbery could

184

be committed by "force, or a previous putting in fear' whereas

Coke noted that robbery is "committed by a violent assault, upon

185 Though Coke's

the person of another, by putting him in fear."
definition implied that both force and fear are necessary, his

examples show that either one would suffice. Russell definitely

states that either element is sufficient: "violence or putting
in fear; and it appears, that if the property be'taken by either
of these means, against the will of the party, such taking will
-be suff;cient to constitute robbery_."186

With regérd to the amount of force necessary to commit
robbery, "it appeats td be well settled~that a sudden taking or

187

snatching from a person unawares is not sufficient. However,

if the victim resists and the robber overcomes that resistance,

the requirement of force is satisfied. "But if any injury be

done to the person, or there be any struggle by the party to

keep possession of the property before it be taken from him,

there w111 be a sufficient actual 'violence. '"188 Likewise,

Clark
r and Marshall state that force is sufficient if "there is

any struggle to retain possession, or if there is any injury

Or actual ‘violence to the person of the owner in the taking of

the property."189

There are numerous 18th century cases illustrating these
rules. Both their number and discussion indicate that the con-
ception as to the sufficiency of force necessary for robbery was

at that time being solidified. 1In R. v. Moore, the defendant

was tried for robbery on facts show1ng that he "snatched hold

of..." jewelry in-the complainant's hair, and "tearing it away,

together with part of her hair, ran instantly away." The question

was whether this was sufficient force for robbery and "the Court

el s s . 19 -
[was] of the opinion that it was.," 0 Similarly, in the case

of R. v. George Mason, the defendant took hold of the complainant's

wgtch "which was fastened by a steel chain...[a]round his neck,
and [which] prevented the prisoner from immediately taking the
watch; but by pulling and two or three jerks he broke the steel
chain and made off with the watch." The question again was
whether the facts showed enough force for robbery. "The judges
were unanlmously of the opinion that the conv1ct10n was right

for the prisoner could not obtaln the watch at once, but had to

overcome the resistance thf Steel chain made and actual force
91
was used for the purpose."
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In contrast are two cases finding insufficient force for

robbery. In R. v. Macauley, "the prisoner ran past [the victim]

and snatched [ﬁhe propeety] suddenly away;'but on the boy crying
out 'Stop Thief' the offender was apprehended." The court held
that the "evidence in this case does not amount to'a robbery, for
although the érisoner snatched this bundle from the boy, it was
not with that degree of force and terror that is necessary to

192

constitute this offense." The earliest case which can be

found illustrating the rule exempting pursesnatching from robbery

js Stewart's Case in 1690 where "a gentleman's hat andeig were
snatched from his head without force" and it was held to be larceny
only.193 |

Thus, throughout the 18th century, the rules as to the
sufficiency of force necessary for robbery were being developed
and applied to diverse. fact situations.

Where property is acquired without violence er fear and
where force is used to keep it, at common law there was no robbery.194
This rule has been criticized and diluted by many modern authorl-
ties195 and Qas altered by the English as early as 1837.196
Modera}commentators state that administration of a drug to over-

197 Lastly, the violence need not

come resistance is violence.
be initiated for the purpose of taking the property as long as
property is taken at the time of the violence and providing the
requisite intent is present. "Though violence be used for a
different purpose than that of obtaining the property of the

party assaulted; yet if property be obtained by [it] the offense

w11l...amount to robbery- -as where money was offered to a party
2198

endeavorlng to commit a rape, and taken by him.

~59-
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D. Fear or Intimidation

' If force is used, intimidation, need not be employed.lg9
Blackstone embodies this rule in an example. "Thus, if a man
be knocked down Without previous warning, and stripped of his
property while senseless, though striotly he cannot be said to
be put in fear, yet this is undoubtedly a robbery."200 The
converse is also true; that if intimidation is employed, force
need not be applied. "Or, if a person with a sword drawn begs
alms, and I give it him through mistrust and apprehension of
violence, this is a felonious robbery."’201

Blackstone also dealt with the gquantum of intimidation
nacessary to constitute robbery and his analysis is surprisingly

modern and is used by modern commentators . 202

", ..[Tlhis putting
in fear does not imply, that any great degree of terror or affrigﬁt
in the party robbed is necessary to constitute a robbery: it is
sufficient that so much force, or threatening by word or gesture,
be used, as might create an apprehension of danger, or oblige
a man to part with his property without or against his consent."203
Even at this time, the law would not look at the victim's mind to
determine if he in fact was pdt in fear, but would preeume fear
ir reasonable grounds for it existed. "It is not necessary that
actual fear be proved: as the law will presume fear, where there

. appears to be a just ground for it."204

Fear or intimidation, like violence, must precede or accompany
the actual taking.zos‘"This previous putting in fear is the criter-
ioa that distingaishes robbery from other larcenies. For if one
privately steals.SiXPence from the person of another, and after-
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wards keeps it by putting him in fear, this is no robbery,

n206 This rule, like the similar one

207

for the fear is subéequent.
for force, has been criticized and changed in some instances.
Whenvthreats of violence, as opposed to actual violence,
came tb be included in the robbery category is difficult to
determine with exactness. It seems to have dated back at least
to the time of anard III (c. 1376). Once threats were included
in the robbery category, however, questions as to their nature

and sufficiency for robbery arose. It seems that at first the

‘nature of the threat sufficient to constitute robbery was broad.

Whereas now the threat must be of immediate boaily injury, the
early law of threats did not seem to set out the amount of time
which could elapse between the prior threat and the taking.

In R. v. Donally, the Court criticized this early rule of threats

as follows:

Sir Mathew Hale, 532, cites a case which carries
this doctrine still farther. "If thieves come to
rob a man, and finding little about him, enforce
him by menace of death to swear on a book to fetch
them a greater sum, which he doth accordingly,
this is a taking by robbery (Staundforde, 276) “:
and yet when he fetches the money, he .is removed
from all terror but the fear of breaking his oath,
and is out of the reach of violence.208 ‘

Coke ekplains this result as follows: "This is a taking in law
by them, and adjudged a rdbbery: for fear made him to take the
Qath) and the oath, and fear continuing, made him bring the money,

209 By the 18th century,

which amounteth to a taking in law.
however, this rule of "continuing fear" was on its way to obsoles-

enée, soon to be taken over by the extortion category.

. therefore affirméd.

usel . is i . g
ess An example of this is Hughes' and Wellings' Case where

a@ group of people surrounded the victim and took his watch and

money without force or actual threat.
that "i

However, the Court stated
f several persons SO surround another as to take away the

.
14 ) ’ h

Although the opinion used the word "force"

i " L3 K] - J
t seems clear that intimidation is what prevented reSistance

1f a robber threatened the victim with death or' injury to

his chi ‘ i i
hlldrenAlf money was not delivered, intimidation was found

at c e 21l
ommon law. "It seems that the fear of violence to the

e .
person of a child of the party from whom pProperty is demanded

will fall within the same consideration as if the fear wére of

violence to the person of the party himself,w212. |
B : 3
Y the 19th century this putting in fear, intimidation, or

con cti i 213
Structive violence meant not only fear of bodily injury, but
’

also fear of injury to character and to Property. Fear of injury

to character sufficient to constitute robbery was

type: ' |

confined to one

to the character of the '
art

of one description. Indged

Fhe terror which leads

except in
by means
' oy the
2Eillaged by accusing him of

the particular instance of its being excited

of insinuations against
B ’ o «
character of the party ¢+ Or threats to destr

sodomitical practices.
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The threat of accusing the victim of an unnatural crime need not
have had the affect of creating a fear of punishment, but rather
the threat need merely to produce a reasonable fear of loss of

215

character. The rationale of including threats to accuse of

sodomy in robbery is stated by the Court in R. v. Donnally

That this is a threat of personal violence, for the
prosecutor had everything to fear in being dragged
- through the streets as a culprit charged with an
unnatural crime...It is equivalent to actual
violence; for no violence that can be offered could
excite a greater terror in the mind, or make a
man sooner part with his money...What can operate
more powerfully on the mind than a menace to do
that, which, in its consequences, would blast the
fairest flame, and ruin forever the brightest
character.

Cases in which robbery was committed by instilling in the
victim the féar of property damage were confined} in the m;in, to
mob £hreats to burn down the house of the victim.217 These
cases have been quéstioned. East asked if’“the threat of burning
down a man's dwelling-house by a mob do not in itself convey a

w2l8 The reason for

threat of personal danger to the occupiers.
the extehéion of robbery to cover mob threats to property was due,
according to oneAwriter,'to a technicality. "It may be cqnjeciured
that when the law of robbery was thus exténded it was not far from

the minds of the judges that rioters, if the Riot Act -had not

been read, could only be punished with imprisonment, while robbers,

being gﬁilty of'felony, could be.punishéd capitally or by trans-

por:tation."l219

The situation of mob threats may thus ke said
to be antiquated.

Other threats made to obtain property would probably have

- come into ;hevrobbery category if the separate category of

-63 -‘ .

extortion had not developed. The reason for the development of

; Separate category, extortion, rather than including such'threats

in the robbery category was a reluctance to make such threats

capital. "Had robbery not carried the penalty of death, it

might have had a substantial development along such lines.., 220

"This left an important area to be covered by statute...."221 It

will be seen how extorti9n originated and developed to complement

the interests prbtected in robbery,

The next inquiry will be how modern English statutes altered

the common law of robbery as has been outlined.

V. STATUTORY ROBBERY ~ ENGLAND

THE 1861, 1916 and 1968 ACTS

During the past century'and a half, England has enacted:three

major statutes dealing with robbery: the'Consolidation Act or

Larceny Act of 1861,222 the Larceny aAct of 1916,%23 and the Thest

224
Act of 1968. The two former statutes made no attempt to

define the crime.225

oo By The 1BRT Hae T

As long as all robbery was at least in theory a capital
offense, there was little need to confront the question as to

whether some robberies should be punished more severely

than others. All were subject to the extreme penalty.

| By abolishing the death penalfy for robbery the
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Larceny Act of 1861 did, however, raise the question. The issue
was not altogether new even in the English law. Much the

same question had been faced earlier in the Statute of 1512

(23 Ham. 8, c.. 2) when benefit of clergykwas denied in the case
of highway robbery but-not for other forms of robbery. ' Likewise,
the creation of the crime of forsteal and weg-reaf were in essence
moves to impose special penalties for conduct that included some
robberies but not all. Thus, with the abolition both of benefit
of clergy and- of the death penalty for robbery, questions of
grading of aggravating circumstances became more pertinent.

The 1861 Act was an attempt to classify and to punish robbery
accordlng to its seriousness.

The 1861 Act concluded that robbery in which arms were
carried, accomplices were involved or violence inflicted should
be dealt with more seriously than other robberies.

Whosoever shall, being armed with any Offensive

Weapon or Instrument, rob or assault with Intent

to rob, any Person, or Shall together with One or

more other Person or Persons, rob, or assault with

Intent to rob, any Person, or shall rob any Person,

~and at the Time of or immediately before or

immediately after such Robbery, shall wound, beat,

strike, or use any other personal Violence to any

Person shall be guilty of Felony, and being con-

victed thereof shall be liable, at the Discre-

tion of the Court, to be kept in Penal Servitude

for Lifezzgr for any Term not less than Three
Years...” [Emphasis added.]

The punishing more harshly of the offender who merely carried
arms during‘aArobbery is significant since this is the most
universal aggravated robbery. This was the first time that the

carrying of a weapon in robbery, or armed robbery, was 3ingled

-65—

out for special treatment. An earlier statute227 punished

capitally those who stabbed, cut or wounded thei:r victims during

a robbery. However, it did not punish the offender for simply
carrying or displaying arms or weapons during a robbery but only
punished the use of arms in bringing about certain enumerated
results. An even earlier statute of.l740228 stated that "persons
convicted of assaulting others with offensive weapons and a
design to rob, shall be transported for seven years." This should
be considered an assault or an. attempt statute, however, rather
than a robbery statute. Since even simple robbery was capital

in this period, to treat the statute as deaiing with armed robbery
would mean that armed robbery carried a lesser penalty than did

simple robbery. Blackstone mentions the statute only in connection

with attempts to rob and never discusses armed robbery as a'separate

category. Thus the 1861 Act was the first to punish more harshly

the mere carrying of arms in a robbery.

The 1861 Act also attempted to bring into the definition of
property capable of being taken certain types of property pre-

viously excluded by the common law.229

B.- The 1916 Act

The 1916 Act was aiso concerned with the classification and
punishment of aggravating circumstances. It prescribed life
imprisonment and whipping for those committing a robbery with arms,
confederates or violence resulting in injﬁry. Any other type of
robbery sub]ected the offender to. a 14 year sentence of 1mprlson-

ment. An attempted robber 4 brought five years imprisonment. The
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Act too was concerned with the classification and extension of

various types of property which could be capable of being stolen.

C. The 1968 Act

Neither the 1861 Act nor the 1916 Act attempted any defini-
tion of robbery. The English courts as a consequence continued
to deal with robbery under the common law rules. This led one

author to comment that "it says little for our law when issues

~of contemporary criminal liability are dealt with by discussing

the writings of?Siéﬁnford, Coke, Halé, Hawkins and others,
however emineht they may haVe been in their own time.“230_

The 1968 Act had as one of its important purposes a review
of the rules defining the crime. Cne primary change in the new
statute is the departure from the commbn law rule that the taking.
must be from the victim or in his immediate presence. The diffi-
culty with the cbmmon law concept of presence was iliustrated in

a recent case which reached the House of Lords, Smith v. Desmond.231

In this casé a maintenancé engineer and a nightwatchman were
attacked by the deféndants and were bound, biindfolded and left
in a rocom While the defendants broke into the cash office 33 Yards
away. For three hours the two victims could hear loud sounds of
the defendants breaking into the safe. The trial judge ruled

that “these facts were sufficient to constitﬁ;e robbery in‘the
presence ofithe,victims. The Court of Appeal reversed on the
gfcunds that "presence" should be confined to “cases‘in which

the victim through fear permits the taking from his pefson or in
his presence in the sense that but for the.fegr he could and

w232

would exercise immediate control of the property... The House

-67=
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of Lords reversed the Court of Appeal and reinstated the con-
victions, .stating that the question should be "whether the safe...
was in the immediate care aﬂ&‘pfbtection of [the victims] when

they were attacked..,.“233

‘The new Act's definition of robbery does not restrict robbery
either to property in the "immediate and personal care and

protection" or to "stealing from the person or in the presence of

234

the person, against whom force is used or threatened." Instead,

the definition of robbery is as follows:

8.-(1) §;person is guilty of robbery if he steals,

and }mmedlately before or at the time of doing so,

and in order to do so, he uses force ori any person

or puts or seeks to put any person in fear of being

then and there subjected to force.

The Act alsc provides a new definition of theft--substi~
tuting the concept of "dishonest appropriation" for "taking."
Since robbery under this statute is recognized as a type of
theft, the Act's expanded definition of theft will create new
areas of. possible robbery. The Act's basic definition of theft

is as follows:
1.-(1) A person is‘guilty of theft if he dishonestly
appropriates property belonging to another with the
1nte§t19n'of permanently depriving the other of it,
‘and "thief" and "steal" shall be construed accordingly.
One commentator on the Act has stated that "an appropriation is
not as rigid a thing as a taking. This is its advantage in
gvoiding the fictions which have had to be attached to the
235

concept of taking, but it ‘might confuse the issue of robbery.”

As an’ example of‘possible confusion, he poses the case of an

-68-
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on a demand from its true owner. :
236 jts aggrava-

gince the reten- '
to return it up

ft
tion in such a case would clearly be a theft,

i t to a robbery.
tion by violence or a placing in fear may amogn

holding would be to "abolish the rule that

effect of such a .
- ] must be at the time of the

the intention to steal [in robbery

w237
taking...

.

peing stolen:,

4 -(l) pProperty includes money agénalthiggzrln
roperty, real or personat, inclu t g
gzzgon aﬁd other intanglble property.

s of damage to the victim's

t
accuse of unnatural crimes or threa

plso, threats to third persons,
1y if the offender used force

such as the victim's
property . v

i on
spouse 0OX children, are robbery

agalnst them or put them in fear.

vI. ROBBERY IN AMERICA

A. Barly Law -

T e

attempt at deflnlng the

wrmttem statutes but these made nO
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offense, leaving robbery to be defined under the English common
law and stétutory concepts. For example, an 1815 Ne@ Hampshire
statute prescribed capital punishment for those who "rob and take
from another person any money...“239 An 1801 New York. robbery
statute refers in the margin to the English statutes. Thus,

robbery was probably capitally punishable in New York at this time

also.240f However, some states had already begun the trend of

- abandoning capital punishment'for simple robbery and had done

so prior to the English abolition in 1861.24l
These early American statutes, in accordance with the
English practice, punished more heavily highway robbery and

robbery in a dwelling-house. Illustrative is Delaware's robbery

statute:

If any person shall feloniously take from the person
of another by violence, or by putting in fear, any
money, or other property, or thing, which may be

the subject of larceny, he shall be deemed guilty of
robbery and felony; and, if such robbery be committed
on or near the highway, or in a dwelling-house, he
shall be fined not less than three hundred nor more
than five hundred dollars, shall be whipped with for-
ty lashes and shall be imprisoned not exceeding
twelve years; and if such robbery be committed in

any other place than on or near the highwayy, or in

a dwelling-house, such person shall be fined not

less than one hundred, nor more than five hundred
dollars, shall be whipped with twenty lashes and
shall be imprisoned not exceeding three years.

Despite the early enumeration'of highway robbery and robbery in

a dwelling-house, no current American statutes specially punish
243 '

B. Modern Statutes and Grading

Today, most American'jurisdictions have codified robbery
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basicall§ in terms of the common law definitjon. "The statu-
tory definitions of robbery restate in essence the common law
definition: the felonious and forcible taking of property from

the person of another or in his presence, against his will, by

244

violence or putting in fear."” An example of this restating

of the common law of robbery is seen in California's robbery

245

statute providing that "[R]obbery is the felonious taking

of personal property in the possession of another, from his

person or immediate presence, and against his will, accomplished
by means of force or fear." This type of statute leaves to the
state courts the hurden of interpreting the common law rules

of robbery.

Despite the use of the common law definition by most American

jurisdictions, there is a wide variety between the.states in the

way types of robberies are distinguished.246

Aggravating circum-
stances are numefous. Among the more common of such categories
are the use of actual violence, the use of a motor vehicle and.
the use of a confederate. Also, robberies on certain places are
treated more severely by some states than the crdinary robbery.
Bank.robberies are set out for special punishment by the federal
government, as well as by some states. Robberies on éublic
conveyances are often set out for special treatment.

Statutes grading robbery according to aggravating circﬁm-
stances generally reflect thelvalue judgment that certain types
of robberies create a more serious tisk of societal disorder or

harm to the victim than do others. 1In viewing the varieties of

aggravated robberies, it is to be wondered if the numerous
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L
L

e

distinctions made are rational classifications or are impulsive
responses to specific instances of flagrant behaviof.

Juxtaposed to the many aggravated robbery categories are
numerous sentencing categories for robbery and aggravated robberies.
Although in general penalties for robbery are among the highest
of all crimes, thete are conside;able differences among robbery
penalties as set out in the statutes. It is also questionable
whether the differences amsng states in the penalties set out
for various types of robberies rest on rational differences

among states.

C. Armed Robbery

Prcbably the most widespread and important aggravated
robbery is the use of or carrying of weapons during a robbery,
commonly called armed robbery. In many American jurisdictions,

the armed offender is punished more harshly than his unarmed

247

counterpart. For example, California makes first degree ;

robbery those robberies committed "by a person being armed with

a dangerous or deadly weapon."248 :

The California courts, in construing this section, have d

249

like the courts of most states ruled that the dangerousness of

the weapon does not depend on whether it was used, but how it

250

might have been used. For robbery of the first degree, the

weapon may be either "dangerous" or "deadly"; it need not be

251

both. The California courts have classified deadly weapons

as "those instrumentalities which are weapons in the strict sense

252

of the word" such as guns, knives, and blackjacks. Where the

offender was armed with such a deadly weapon, he is guilty as a
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matter of law and his intended use and present ability are of

no relevance.253

Dangerous weapons, on the other hand, are those instru-

mentalities which are not weapons in the strict sense of the word,
n254

serwsennes e T R

! "but which may be used as such... such as razors, canes,

and hammers. The use of a weapon classified as dangerous does not

as a matter of law come within the first degree'robbery statute,

255

according to the California courts. A dangerous weapon must

be shown to be capable of producing death or causing great

56 1t must also be shown that the offender used

257

LN "
. bodily injury.”
or intended to use the weapon should the occasion arise.

Thus, in a recent California Supreme Court case, the accused kicked

e

the victim during a robbery with his shoe with §ufficient force that
4 the victim was killed. The case was reversed ﬁecause the lower
‘%v (:} court diq not instruct the jury properly on the question of the
' g type of weapon and the intent of the offender.

-
¥

The issue then turns on whether the instrument was
oo one which, under the control of the perpetrator of
TR the robbery, could be used in a dangerous or deadly
SRR manner and whether the perpetrator intended to use
S 8 . it as a weapon. In the absence of an instruction
explaining the requisites for a finding that the
defendant was "armed with a dangerous or deadly
~weapon," the jury could not rationally apply the
language of P§§§1 Code section 2l1la to the facts

of this case.

Other California cases have decided that the following were used
as or intended to be used as dangerous weapons: a whiskey bottle,

an iée'pick, a brick, a kit of car tools, and a metal toy pistol.

~73=
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D. New Proposals

The American Law Institute in its Model Penal Code has

proposed a new definition of robbery:

Section 222.1 Robbery.

1) Robbery Defined. A person is guilty of robbery
if, in the course of committing a theft, he:
a) inflicts serious bodily injury upon another;

or, .
b) threatens another with or purposely puts
him in fear of immediate serious bodily injury,
Or,
c) commits or threatens immediately to commit
any felony of the first or second degree.
“An act shall be deemed "in the course of committing
a theft"” if it occurs in an attempt to commit theft
or in flight after the attempt or commission.

Theft is defined in the Code in the following way:

Section 223.2. Theft by Unlawful Taking or Dis=-
position.

1) Movable Property. A person is guilty of theft
if he takes, or exercises unlawful control over,
movable propetrty of another with purpose to de-
prive him thereof.

The Code also grades robbery, making all robbery a felony
in the second degree except those in which "the actor attempts

to kill anyone, or pufposely inflicts or attempts to inflict
w260

serious bodily injury,"“ which makes the robbery a first degree
felony. Second degree felonies are punishable by a discretionary
minimum of dne to three years and a maximum of ten years. First
degree felonies are punishable by a discretionary minimum sentence
of one to ten years and a maximum of life.261

The propésed draft, then, redefihes robbery as a type of

theft, extends intimidation to,threéfs to commit ‘a felony, retains
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the common law specific intent and grades the punishment. It
also extends the period in which force or fear can be emplcyed

to a time subsequent to the taking. It seems that the force or
fear used to obtain the property must be more serious than that
necessary at common law since "serious bodily injury" must be
inflicted or threats of "immediate serious bodily injury" must be
made. The requirement of a taking and an asportation seems, -
however, to ha&e been relaxed as the Code requires the offender
merely to "exercise(s) unlawful control" over the property.

The Model Penal Code's enumeration of a.single eggravating
factor seems to result from a desire to remove techﬁicality from
grading schemes., This desire is in accord with the new English
robbery statute which does not list any aggravating circumstances,
leaving the court with a wide range of discretion in sentencing.
This listing of seriéus bodily injury as the sole aggravating
factor séems to be rational and sound. Regardless of the other
facts of a robbery the infliction of serious bodily harm on the
victim, sets the robbery apart from cthers in seriousness. Other
aggravating factors are less accurate in discriminating in serious-
ness between robberies. For example, the use of accomplices, a
common aggravating'circumstance, may justifiably punish more
harshly commercial robberies but might be unjust in the case
of a street robbery by young adults because of the group nature
of delinquency. Furthermore, the carr?ing of a "weapoh“ may set.
the robbery apart in seriousnees from others but this is not uni-
Gersally true. For example, the use of a firearm is‘much more ser-
ious than the carrying of a pocket knife or the displaying of a |

toy pistol.t

et e
o e it 142 e

of a taking and asportatlon, it is in accord with the modern -

view. However, the Code still categorizes robbery in terms of

& . .
heft and still retains many of the traditional theft require-
ments,

The most serious. objection to the formulation is the

requirement that force be such as to produce serious bodily

injury upon the victim., This is a departure from the common

law
view of the extent of injury necessary to constltute robbery,

it being sufficient that "any injury"” be inflicted on the victim,

It also leaves open a wide area of "open thefts" with insuffi-~

01ent violence to constltute robbery.

The Study Draft Of a new federal criminal code prepared

by the‘National Commission on Reform of the Federal Criminal Laws

defines robbery as follows:

Section 1721. Robbery

1) oOffense A person is
. guilty of robbery if
‘tti course o? committing a theft, he 1nf11£ts crln
attempts to inflict bodily 1n3ury upon another;
~or threatens another with imminent bodily 1n3u£y.

The draft defines "in the course of committing a theft" as an act

n
which occurs in an attempt to commit theft, whether or not the

theft is successfully completed or in immediate flight froh the

comm1551on of, or an unsuccessful effort to commit, the theft w262

Theft is defined as follows:

Section 1732. Theft of Property .
A person is guilty of theft if he:
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a) knowingly takes or exercises unauthorized

control over, or makes an unauthorized transfer

of an interest in, the property of another with

intent to deprive’the owner thereof.

This proposed formulation of robberybis in accord with
modern approaches. It includes attempts ih robbery. Violence
subsequent to the taking would be robbery. The proposed formula-
tion relaxes the requirement of asportation by specifying that
"unauthorized control" is sufficient. The draft, unlike the Model
Penal Code, specifies that the inflicting or attempted infliction
merely of "bodily injury“‘is sufficient to constitute robbery.

Perhaps the most noteworthy attempt of the draft is its
grading scheme. Instead of indiscriminately treating all armed

robbery as aggravated robbery, the draft attempts to distinguish

between types of armed robbery:

Section 1721. Robbery

2) Grading. Robbery is a Class A felony if the actor
fires a firearm or explodes or hurls a destructive
device or directs the force of any othar dangerous
weapon against another. Robbery is a Class B felony
if the robber possesses or pretends to possess a.

- firearm, destructive device or other dangerous
weapon, or menaces another with serious bodily in-
jury, or inflicts bodily injury upon another, or is
aided by an accomplice actually present. Otherwise
robbery is a Class C felony.

This grading scheme is the result of a.recognitionvthat some

armed robberies aﬁe more serious than others. The draft's attempt
to distinguish»betWeen them is sound and rational. Actual use

of e,weaéon brings a more serious penalty than possession. Further-
hore, the infliction of bodily injury ‘on the victim brings a

greater penalty than a simple robbery.

-77-

VII. SUMMARY OF CHAPTER TWO

A. England

Two major trepds in the development of the law of robbery
in England have been discussed: 1) the extension of robbery to
cover not only violent assault, but also to cover forms of
particularly aggravated larceny; and 2) the attempt to make
the punishment fit the crime.

Originally being characterized as a violent assault, robbery
came to include the taking of property by threats of bodily injury,
by threats to character, by accusing of sodomy, and by mob threats
to propertf. The development of the statutory law of extortion
froze the growth of robbery and added punishment for other
threats made with the purpose of obtaining property. Other lines
of @evelopment culminated in the passage of éhe English Theft
Act of 1968 which widened the concept of presence, increased the
type of property capable of being stolen, replaced taking as a
requireﬁent by appropriation, and which switched the time of the
requirement of specific intent from the moment of taking to the
time of appiropriation.

The abolishment of capital punishment for robbery in 1861
spurred the attempt to make the punishment fit the crime. Under
the English Larceny Acts of 1861 and 1916 various aggravating cir-
cu@stances brought heavier penalties. Among the'many aggravating
cireumstances enumerated in these statutes were use of arms, ﬁse
of violence, and inflicfion of injury, whether attempted or
completed. Aiso, robbery in places such as highways or dweiling-

Places were traditionally subject to heavier penaities. The English
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Theft Act of 1968, in contrast, did not enumerate aggrévating
circumstances because of the many factors involved in each

robbery and because of the teéhnicality and artificiality involved
in enumerating such factors. Instead, the Act imposed a maximum
penalty of life imprisonment for-rqbbery or attempted robbery and
thust left the‘sentencing court free to determine the sentence by

‘considering the totality of circumstances surrounding the crime.

B. America

The American stétes adopted the English definitioﬁ of
robbery. Some states originally provided capital punishment for
robbery but the trend away from the death penalty for robbery
occurred earlier than in England. The American states at first
adopted the English aggravated dircumstances of robbery on a high-
way and in a dwelling-house but no states currently punish these
as exceptional factors. Instead, most states have codified the
common law definition of robbery but classify the'offense into
degrees depénding on the means used, the result'adhieved, or'
the harmvdohe'to the victim. Of these aggravating circumstances
armed robbery is the most widespread. However, the category of
armed robbery has created many definitional problems as shown by
California case illustrations.

The American Law Institute's Model Penal Code attempts to
re-define robbery along rational lines by extending types of
threaté sufficient to constitute robbery, grading the punishment
and by widening the time during which a specific intent to
steal can be formed. Its major shortcoming is that it insists on

serious bodily injury‘as an element of robbery.
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The study draft of a new federal criminal code has set out

the best American definition and treatment of robbery. It includes

a#tempts and violence subsequent to the taking in robbery. The

requirement of asportation. is relaxed. The draft makes it clear

that bodily injury or threat thereof is gufficient for robbery
Its proposed formulation distinguishes among armed robberies
; 4

punishing more harshly those offenders who actually use weapons

during the course of a robbery.
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Chapter Three

THE CONCEPT OF ROBBERY
I. DEFINITIONAL QUESTIONS - THE "BORDERLAND" OF ROBBERY

3 ]
Theft directly from the person takes many forms in today's

worlé. Perhaps the most familiar is the "hold-up" or "stick-up

in which the thief, generally threatens the intended victim,

elther an individual or a proprietor, with a gun. Another major

type of theft from the person is the "mugglng "yoking”, or
"strongarm" wobbery. In this form the thlef uses his own physical

strength rather than a weapon to accomplish his objective. Often
the tactic is a sudden, surprise attack from behind, involving
a blow on the head, a grabbing around the neck or some similar

" 9 3 "® in
maneuver, St111 another form is known as "purs sesnatchling

whlch the purse of the wictim, often an elderly woman, is suddenly

enatched from the grasp of the v1ct1m by the offender who then

‘vuns rapidly away. still another form of theft from the person

mnvolves the taklng of prooerty from one who has been drinking

e
" and is either lying 1ncapa01tated or stumbllng in a stupor on th

‘street. This ic known as a *drunk roll.?
rhese kinds of theft are not legal categories.

are descriptions of situations that freguently occur in real life.

_ In some instances there)is a significant question into which

legal category they belong; This is called the "borderland" of

robbery. It includes conduct which_falls on the line between

robbery and lércen§ in the case of pursesnatches, drunk rolls and

-2~
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-shoplifters who are caught in the act but whe resist, or use
force to escape and on the line between robbery and -burglary in
the case of the burglar who is discovered in the act and who then

completes either his escape or the theft by means of force.

A. Pursesnatching

As a general rule, pursesnatching without prior violence or

intimidation, like plckpocketlng, is not robbery in most American
263 264

jurisdictions and at common law.

The rule is often stated
in such terms as "mere‘snatching is insufficient violence to con-

stitute robbery." The Uniform Crime Reporting Handbook, although

not a statute itself, is typical in defining robbery. " [Robberyl]

is like larceny but is aggravated by the element of force of threat

of force, Where these elements do not appear, as in...purse-

.snatching, the offense should be reported in the larceny theft
265

class.”

A snatching, however, may be accompanied by violence suffi-

cient for robbery. Where the pursesnatcher encounters resistance

on the part of the victim and he overcomes that resistance, it

266

is robbery. Or, if during the snatching, the offender jostles,

hits, pushes, ;r uses any accompanying force besides the snatching,
67

it is robbery. When the property is snatched and the victim
immedietely takes active physical steps to regain control over the
propetty, some authorities depart from the general rule that the

force must precede or accompany the taking and not be subsequent,
268
and hold it robbery.

Now suppose that there is no accompanying force besides the

snatching but the victim's hand is cut or reddened or her fingernail
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At commion law269

is painfully brcken as a result of the shatching,»
and in manv American jurlsdlctlon5270 the "fingernail breaker" is
a robber, but his brother who snatches but does not disturb the
fingernail is a mere thief. The rule by which this result is
reached is as follows: "Robbery is committed if there is any
strugyle to retain possession, or if. there is any injury or actual

271
[Empha51s added.]

violence..." "[Tlhe degree of force used

is immaterial...any struggle to obtain the property, any injury
to the victim...is ordinarily regarded as sufficient..."272 The
classic common law cases on the borderland area of robbery illuminate
this point. It was_held robbery when a thief snatched ah earring
from a lady's ear drawing blood; similarly, it was held robbery %o
snatch a watch from around a man's neck thus forcing the chain
273 1, each case the culpability of the offender was
the same. In each case the offender created the same risk of harm;
in each the object of the attack was the same; and in each the means
employed were the same. Yet because of the abovedrules, one offen-
der would be a robber while the other would be considered a thief.
The next question to be conéidered in connection with snatch-
ing is the amount and type of intimidation necessary to aggravate

the snatch to robbery. Cases have held that verbal intimidation

274

accompanied by}snatching is robbery. The more normal case, how-

ever, does not involve any verbal component. The methods of thieves
vary widely, but oftentimes the thief will run from behind and
snatch the purse or will walk swiftly by the victim and, when
ahead of her, will abruptly turn and run full speed at her and

snatch the purse. Consider the case of an elderly lady walklng down

-84~

the street, in a high crime area where pursesnatches are common,

who hears running footsteps behind her or who sees the offender
turn and run straight for her. 1Is the lady not reasonably put
in fear? 1Is the situation not likely to create in the victim fhe
belief that she is being attacked, that resistance is useless

and that to do so would result in physical injury? At the very

least there is an implied threat of harm. Implied threats have

been found sufficient to constitute robbery.275 Surely the silent

gunman who has money handed over to him would be considered a

robber. The case of a pursesnatch where the victim is aware of the

offender running from behind or towards her should be treated
similarly. .In this case, the thief is not saying "your money or
your life" but by his actions implies that if resistance is attempted

serious injury may result. In large cities today, the pursesnatch

is becoming an increasingly common occurrence. Elderly ladies

justifiably fear such attacks since actual physical vioclence so often
accompanies themr Thus, not to include in fobbery the case where
the victim is aware of the offender or a possible offender and where
she allows the purse to bé snatched in order to avoid a more violent
attack, is really to exclude a taking of broperty from the person
by a threat of physical injury.

Remaining are the "pure" snatch situations where there is no
viclence other than the snatch, wiere there is no reéistance on
Fhe part of the victim, where there is no inadvertant physical
injury to the victim, where there is no accompahyihg verbal intimi-

dation, and where there is no awareness on the part of the victim

until the actual snatching that a pursesnatch is.about to occur.
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“apply to petit larceny from the person."

B T e SRt o ¢ b T A S S e Y N ey .

There are at least three possible ways of dealing with this
problem: 1) the common Jlaw approach‘which treats this as a
larceny; 2) a middle ground, which treats this as a special kind
of larceny, theft from the person which is punished more severely;
or 3) include pursesnatches in robbery.

At ancient common law, a taking of property from the person
where the only vioience involved was the snatching, was only
larceny. The onlyrcategorized aggravated larceny, was based on
the value of the property stolen,276 |

A middle ground is to treat snatches as a specific aggravated

277

larceny. The English, recognizing early the peculiar nature

of a taking of property from the person, passed 8 Eliz., ch. 4,

sec. 2 (1565) abolishing benefit of clergy for those who stole
from the person. This statute was principally aimed ét pickpocket—
ing and because of the requirement that the taking be without
knowledge of the victim did hot cover the case of a sudden‘snatching.
In addition, "this gtatute did not create a new cffense, but merely
deprived a person convicted of larceny from the person of the |
benefit of clergy, and as petit larceny did not stand in need of
the benefit of clergy it was considered that the statute did not
277

Blackstone ignored this difficult area between larceny and
robbery. "Larceny from the person is either by privately stealing;
279

or by open and violent assault, which is usually called robbery."

Hence, his discussion only covered private stealings and open

¢

‘assault but did not cover the area under discussion, namely open

assaults without the requisite violence to amount to robbery at

common law.

-86-

those takings in which there was a lack of knowledge.

Later English cases and statutes showed the difficulty of
drawing a'clear line between larceny from the person and robbery.
By Geo. 3, (c. 1808) all thefts from persons without their
knowledge under circumstances not amounting to robbery were made
punishable by trénsportation from seven years to life. The statute
left open the area of takings from victims with their knowledge
but without sufficient force or intimidation to constitute robbery.
A later statute, 24 and 25 Vict., c. 96, s. 40 (1861), attempted
to fill this void and punished stealing "from the person of another"

whether with their knowledge or not. This statute ratified what

the English courts were already doing--treating sudden snatching

280

as a secret or private taking under the statute. A taking from

a sleeping or druken person was generally considered to fall with-

in the aggravated larceny statute,281

contrary282 because property was not "under the protection" of

though some cases held the

the victim.

The English aggravated larceny concept initially created some
confusion in American jurisdictions. Some states followéd-the En-
glish statutes and decisions and applied the éoncept only to
283 Courts
in other statés held that the nonforceful taking of property from
the person whether with or without his knowledge fell within

the aggravated larceny statute.284

This is the pure middle
ground position Where a snatching with or without'the knowledge
of the victim is singled out specially both from larceny and
from robbery. Illustrative of this position ié California's

grand theft statute which states simply that "grand theft is theft
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committed in any of the following cases...[2] When the property

‘ 285
is taker from the person of another." 8

The final means of coping with the "pure" snatch phenomena
is to include it in the category of robbery. Two American juris-
dictions have done this by statute. The Georgia robbery statute

provides as follows:

A person commits robbery when, with intent to commit
theft, he takes property of another from the person
or the immediate presence of another (a) by use of
force; or (b) by intimidation, by the use of threat
or coercion, or by placing such person in fear of
immediate serious bodily injury to himself or to
another; or (c) by sudden snatching. A person
convicted of robbery shall be punished by lmprlson§86
ment for not less than one nor more than 20 years.
[Emphasis added.]

Congress decided to go further in broadening the traditional de-
finition of robbery and enacted the followiné robbery statute for

the District of Columbia:

Whoever by force or violence, whether against resis-
tance or by sudden or stealthy seizure oxr snatching,
or by putting in fear, shall take from the person or
immediate actual possession of another anything gf,
value, is guilty of robbery, and any person convicted
thereof shall suffer imprisonment for no% less than
two years nor more than fifteen years.28 [Emphasis
added.]

b

Another jurisdiction, Kentucky, has by judicial interpretation in-
. L. 288 . .
corporated sudden snatching into robbery.“°~ The courts in that

jurisdiction have held that snatching is sufficient force in and

It is true that the witness did not state that he

was put in fear, nor that he tried to hold onto the
pocket-book; he does not appear to have been asked
specifically on these points; in fact, the snatching
or grabbing and jerking of the pocket-book out of the
witness' hand was probably done so quickly that he
‘had no chance to actively resist; and, if this be
true, we think such taking or snatching m&ga be
construed as taking by violence or force.

Although the drafters of the Model Penal Code,‘in their definition
of robbery, did not include pursesnatching, accompanied by other |
violence in their robbery definition291 the commernts to the section
illustrate the ratiocnale for including pursesnétches in the

robbery category, and thus treating them more seriously.

The violent petty thief operating in the streets and
alleys of our big cities, the "mugger," is on€ of
the main sources of insecurity and concern of the
population. There is a special element of terror
in this kind of depredation. The ordinary citizen
feels himself able to guard against surreptitious
larceny, embezzlement, or fraud, to some extent, by
his own wits or caution. But he abhors robbers who
menace him or his wife with violence against which
he is helpless, just as he abhors burglars who
penetrate the security of his home or shop. 1In
proportion as the ordinary man fears and detests
such behavior, the offender exhibits himself as
seriously deviated from community norms, requiring
more extreme incapacitation and retraining. In
addition, the robber may be distinguished from

the stealthy thief by the hardihood which enables
him to carry out his purpose in the presence of his
victim and over his opposition--obstacles which
might deter ordinary sneak thieves.292 '

Because of the traditional confusion between robbery and

open thefts not amounting to robbery, because of the vulnera-
’of'itself to be robbery. Affirming a conviction for robbery,

289 Stated the

bility of women in cities to pursesnatchers, because of the various
the court of appeals, in Jones v."Commonwealth,

ways in which pursesnatching is committed (the least common being

following: by stealﬁh) and because of the serious injuries and risks of harm‘

-83- -89~
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which accchpany snatches, it is sﬁggested that it be expressly.
-reéognized that sudden snatching in itself créates a sufficient
riék'ofvharm to warrant treatment as a robbery. To discriminate
between types of pursesnatches, iﬁcluding some in robbery because
the victim held on to her purse, or suffered a jerked arﬁvor
heard or saw fhe victim running toward her and excluding others
 because these faétors'were not present would be overtechnical and
create unnecessary difficulties df proof. 1Instead, it should be
recognized that such attacks are dangerous and that all of them
should be included in robbery. Aggravating factors, judicial
discretion and a form of indeterminate sentencing can be used
to discriminate amohg those pursesnatches which are more serious

and those which are less serious.

B. "Rolling" Drunks

Robbery is defined as the wrongful taking and carrying away
from the person of property by means of force or_feér. Histori-
cally force was the first and only means of committing robbefy
and if force is applied, there is no requirement that the victim's

293

fear be shown. The contrary is also true: if fear is proven,

force need not be shown.2>4
' What constitutes fear, however, is another question; one
issue is the amount of fear required. Blackstone indjcates that
this is not much, stating that robbery "does not imply...any great
degree of terror 6r affright in the party robbed." It is enough
that the threat "might create an appréhension of danger, or oblige
a man to part with his property without or againSt his consent.“295

A second issue is whether actual fear on the part of the victim

-90-
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must be shown or whether fear will simply be assumed if the cir-

: cumstance; are sufficiently threatening. This issue is particularly

peftinent to the taking of property from such persons as drunks,
sleeping personé and drugged persons where the victim, if he were
fully cognizant would likely have been afraid of the means employed
by the offender.

The courts have not dealt extensively with the question of
whether there must be actual fear but one major text writer and
some court holdings indicate that it is not necessary to look into
the victim's actual state of mind but rather when the circumstan-
ces warrant fear, fear will be presumed.296

If fear is normally presumed from the circumstances, is it
open to the defendant to prove thét the victim actually had no fear?
Some courts have held that fear may be inferred despite the testi-
mony of the victim that he was not afraid. Thus, in a California
case, the accusedbentered a ligquor store and demanded money
with a gun; the victim complied with\the.demand. At trial, the
victim testified he had no fear of the accﬁsed and was never in
fear for his safety. The court held that it was unreasonable to
assume no fear existed énd that fear was inferred from the possi-
bility of harm in the event of ncncompliance.?97 Likewise, in a
Texas case, the offender produced a gun and demanded money of a
laundry clerk which she promptly handed‘over. At trial, the woman

clerk testified she was never in fear of serious bodily harm and

was not afraid of the offender. 'Disregarding this testimony, the

‘appellate court affirmed the conviction on the grounds of sufficiency

of evidence to constitute fear.‘298 The rule thus promulgated by

s ‘ | -9~
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the courts seems akin to Russell's presumed fear and is something
like "from [fearless]...compliance, fear of noncompliance may

normally be inferred."299

It seems clear that what the court is sayiﬁg.iq‘these in=-
stances is not that the victim was actually afraid, but that under
these circumstances it does not matter whether the victim was
afraid or not-- that the danger to the person of the victim was
great enéugh to bring the offense within the robbery category.
This result could be explained either on a reasonable man theory
of fear or on the idea that whether there was fear or not the
unlawful act created the kind of risks that robbery was devised
to protegt against.

If violence is inflicted on an unconscious or drunken victim
in the course of a theft, the offense is robbery.300 This is
because either force or fear can be employed and if force is used
fear,needn't be shown. This follows the line of reascning of
Blackstone that where the victim receives a blow and property is
taken from him while he is unconscious; it is robbery even though
the victim is not put in fear.301

Similarly, if the victim is drugged or inéuced into intoxica-
tion for the purpose of facilitating the theft or minimizing resis-
tance, it has been held that this is sufficient force to consti-

302

tute robbery. Thhs; it has been held robbery where the offender

took money from a cash register while the clerk was unconscious

303

from a drug administered by the offender.™™ Also it has been held,

304

contrary to the much criticized general rule’ that the use of

forée subsequent to the.tAking is not robbery, that when the victim

-92-

awakes after the taking and is slugged by the offender the offense
was robbery since,the slugging occurred during the res gestae
of the offense.305v

A difficult area is where one attempts to commit a theft
by intimidation on a drunken person who is conscious but not
fearful or whose fear is diminished because of his intoxication.
In this case it has been the general rule of the courts consider-
ing the question that a taking of property, without violence,306

from a drunk who is unaware or dimly aware that he is being "rolled"

is not robbery even if means are employed which would arouse fear

. . . 30
in an ‘ordinary man. 7 "Where a thief steals from one who is

voluntarily drunk..., it has been held to be only larceny from

the person."308

Assuming that enough fear to arouse an ofdinary man is -
present, there should be no reason in this instance for departure

from the rule that the law will presume fear where circumstances

reasonably warrant it. No rational distinction exists between the

case of the drunk roll and the case of those who are too stupid,
courageous, insensitive, or fearless to be put in fear where the
éircumstances reasonably warrant it. If a rule is to be made, it
should be épplied evenly whereever possible. In the drunk roll
situations where the offender uses means calculated to produce fear
and thus compliance'with his demands, his culpability is just as
great as if the victim was actually put in fear. One possible
argument against this objective approach is that robbery is a
'crime against both persons and property and that there sh§uld be

both a taking of property and the creation of fear or the use of

violence in order for the offender to be liable. This argument,

-93~
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however, runs against the whole idea of presumed fear rather
than supporting the exception from liability of the drunk roller.
In other words, if fear is to be presumed because the actor used
means calculated to produce fear, it should be applied when
circumstances warrant it, even if the victim is too stupid,
courageous or drunk to realize such fear.

The rule of presumed fear is based on a sound rationale.
The rationale is that the state of the victim's mind cannot be
looked into with any certainty. Thus, when the conduct of an
offender would raise a reasonable apprehension of danger to a
reasonable person, fear will be presumed. The obtaining of
property from the.victim is evidence of fear. The rule should not
be departed from in the cases of drunk rolls without violence
but with sufficient threat to raise a reasonable apprehension of

danger.

C. Three Other "Borderland" Areas

Upon looking through numerous police crime reports, one is
struck with the similarity to robbery of three types of behavior:
resisting shoplifters, surprised and resisting burglars and fights
among .family or "friends" over property.

The first two categories can be dealt with together in the

situation where the burglar and the shoplifter are in possession

of wrongfully taken property, are approached by the dweller or the
store detective; and use violence to keep the property. For
example, many police reports state the following: "Offender

seen putting [property] in coat pocket; store detective followed

him outside and appfehended suspect; suspect forcibly resisted

-94-
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but taken into custody;

" situations raise is wh

should be considered robbery.

police called.”

The commentator

penal Code state that the "thief's wrlllngness

agalnst those who would restraln him in flight

that he would have employed it to effect the t

The issue which these N

ether force used subseguent‘to the taking

s to the Model
to use force
strongly suggests

heft had there been

need fOr,itt"309; Accordingly, the Model Penal Ccde,'asrwe,

;dlstlnotlon in the common law of robbery, it

uged ferce to retar

have seen, classrfl

force after the taking. The Engllsh Theft Act

prov1s1on.

force subsequent to

robbery per se.

es as robbery, situations where the thief uses

has a similar

Although the two codes remove a technical and arbltrary

Rather,

arrest o1 apprehension.

A second situation in the ‘surprised and

tegory is where the burglar is surprised by

any misappropr;ation but uses means of force

. the theft anyway.

following:

_Suspect knocked Complainant to £

this case the Model Penal Code’

to escape.

shopllfter since store detect

For example, a

s ratlonale is

‘~_;:§ no questlon that the force is used to gain

The srtuatlon is unlikely to occu

less there is some reason to believe a theft

A thlrd situation in the surprlsed and

and burglar‘category is where the shopowner

‘=95~

1t~shou1d be;shoanthat

seems that use of

the taking should not be classmfied as

tha ofrender

n the property “and not merely from fear of

resisting’burglar
the v1ct1m prlor to

or fear to effect

pollce report would gtate the
,'chplalnant ‘came home and saw SuSpect in bedroom,
1o0x, took jewelry and fled. : In.gémwfw;wpq

eVen stronger as. there

property rather than

r in the case of a

ives w111 not apprehend a suspectiun—'

has already occurred.
resxstrng shoollfter

or home-dweller 1s

O

. . | , ‘ _
rare of the offendex’ and the theft but out of fear willynot

rot ‘ .
p test or attempt to prevent the theft. As an example of thi
is

type of situation the following was derived from a police report:
"Complainant states four girls came in store after school;'they |
had been rn many times before and taken articles. Complainant
states that she has never approached Suspects or phoned‘police

fo ;

1 l d .‘ i N . f
I ] RS . T N ‘

- However, poli i ‘ |
. + police reports uniformly categorize this type of activit
as petty theft. '

The 1
atter category, that of fights among "friends" cover
roper i | ] |

property, has almost universally been classified as battery in

the less i i tuati
o s serious situations and as assault with a deadlykWeapon

g -

police to ca .
tegorize as robbery acts which are either analagous
. X R=1E

to the cri i e definiti
rime or fit the definition of the crime but which occur

among friends o: ati I
ds or relatives. FKocbbery is considered serious in

part be
cause 1t 1s a face-to—face senfrontatlon among strangers
- Howev .
er, 1t seems that if the other elements of robbery are
present
° » there should be no banrler to classifying acts as such

rerely ' icti ‘
y because the victim and the offender are related or are

. I

frlends.
p An example of a case which defrnltlonally fit robbery

and
should have been class;fled as. ‘such is the follow1ng take
n

’ [4

came to
Complalnant and asked to bnrrow a wrench, Complainant

told Sus u. 1nce
pect he could not since Suspect never returned things on

. time or i iti ' ; |
3 ©3 n good condition; Suspect became enraged and hit Complainant
. . . : ‘ ) ’.
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Suspect took wrench and refuses to return it." This case was

classified hy pollce as a battery._‘

Most such cases are analagous to robbery but do not fit its
definition. For example, many cases exist in which a friend
forcibly "borrows" an jitem and returns it. This would not be -
robbery since there was no intent to deprive the owner of hlS
property permanently. Also, frghts among co-owners over the‘use
of the property owned would not be robbery since each had a bona

fide'cl> m of rlght or clalm of title to the property. As noted,

3 a bona ‘fide claim of rlgu* to property is a defense to a robbery
' § ' prosecution since such a claim, made in good falth,»negates the

&

&

required larcenous intent. The last example of behavior among

.frlends or relatlves which is analagous to robbery is that of
violent flghtS\*ver allmony of child support. This would. not be

rrobbery since there cannot be a "taking" and since such 1ntangzble

rlghts are not con51dered property" capable of being stolen.

Thus, common law doctrlnes in cases of fights among friends

and\relatlves over property keep llablllty in these cases w1th1nr‘

reasonabie bounds. However, if conduct deflnltlonally flts the

robbery category, pollce should not be reluctant to classify it as

II. THE RELATIONSHIP OF ROBBERX TO OTHER CRIMES

- AND THE PLACE OF RDBBERY IN THE STAIUIOR! SCHEME

The follow1ng section wxll deal w1th two related general
iareas. The first area will® deal with the relatlonshlp of robbery :

to Spélelc crlmes and statutorlly related offenses.f ?he,second

-7~

such merely'becaﬁse the‘offenderkand victim are known to each other.-

-of an attempt‘to'rob‘and all the requirements of ah'assault.

area will deal with the general statutory scheme and its conse-

guences for the concept of robbery.

A. The Relationship of Robbery to Specific Offenses

(1) Legser Included Offenses.- Wheo a robbery has been

committed, what other crimes has the defendant "automatically" or
"necessarily" committed? Historically, 310 and at present311
a person may be convicted of larceny-as a lesser included: offense
if he is found not guilty of robbery. This is because of the ancient
concept that robbery is‘a type of theft or larceny, rather than
distinct from it, and because a robbery includes all the elements
of larceny, with the added elements of force or fear.

The California courts have held that theft from the‘persoo,
is necessardly'included»in robbery'even though the robbery statute
(Cal Pen..é. 211) speaks of a taking from the person or his "immediate
presence" whereas the grand theft statute (Cal Pen. C. 487 [2])
speaks only of a taking "from the person" 312 implying that theft from
the immediate presence of the person is not strictly included. |

Ignoriﬁé the distinction, the court in People v. Stanton313 stated

that "the evidence...is sufficient to support a finding of gquilty
of the greater offense, and is also sufficient to suppart a find-

ing of guilty of the lesser offense because it is the very nature

of the greater offense that it could not have been committed with

out the defendant having the intent and d01ng the acts whlch con-

stltutes;the lesser offense.,."314

Also "necessarily" included in robbery is the statutory

315

offense of assault with intent to rob. This offense consists

316
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Thus, it has been held that common'lawnassault is nECessarily in-

" L L . . 1
(ES cluded in assault with intent to rob.3 7

"The evidence was

2

e eyl O

sufficient to warrant a conviction of simple assault [Pen. Code,

See 240]. It has‘been held that the offense of simple assault

&

is included within the offense of assault With intent to commit

B robbery..."318 The same court further stated that "it follows'
‘wég . that the offense of simple assault is also included within

“g robbery..‘\":”9 Thererort, common 1aw assault is included ia both
' % robbery and assault with intent to rob and the latter offense

% within robbery.
/p%' "The act of violence relied upon for conViction of robbery
;%ﬁ will not support a separate conv1ction of assault,; or assault with

a\deadly weapo_n."320

This qliote raises the problem of divisi-
s . bility.321

RS

An offender cannot have offenses cumulated against him

for the same indiv151ble act, Thus, a gunman who demands and takes

money from his victim ang then-departs cannot be convicted of
assault, assault with intent to rob, and ro}:;be::y.Bz2 However, if
after the taking the robber slugs his victim, convictions of

assault and battery as well as robbery will stand.323 The problem

,1s as follows'

* Robbery may be mixed in its commisSion with other :
offenses, such as burglary or kidnapping, so that - s
it becomes necessary in some cases...to distinguish
the various offenses Shown by a given set of facts.

he crucial question is whether a sincie indivigible

»act involved the commission of more than one offense,
or- whether there was a series of ralated acts where-

- by separable offenses are committed

i
V4
g

/
ThlS problem w111 be conSidered more extenSively in the sections

on the relationship between robbery-kidnapping and robbery-rape

is,

P 69'9}-, o : "-»:

Let it suffice to be said here that there is a problem, because of
the multifarious ways in which robbery can be committed and be-
cause of the numerous statutes designed:to,punish many evils, in
singling out or separating thosepacts which are punishable in and
of themselves, apart from the robbery proSecution.

(2) Related Offenses.- The- California legislature. has pro-

vided, along with the vast majority of jurisdictions, that attempts
to commit certain crimes, conspiracies to commit certain crimes,
and solicitation to~commit certain_crimes'are punishable.325 The
rationale for making these "inchoate" crimes punishable is that
while the state of mind of the offender is not itself culpable,

the act constituting the related offense demonstrates that the
offender has gone beyond mere thought. Thus, since there is

a policy of stopping an actual crime before it has been committed,
these 1ncomplete criminal acts aré made punishable.

An attempt is found where the offender takes some overt act,
beyond mere preparation, towards the commission of the crime and
would have completed it if not‘interrupted».326 Since, as has been
seen, the statutory offense of assault with intent to rob includes
common law assault and attempt, attempt is a lesser included offense
in a prosecution for that offense.32,7 ‘

There is a particular analytical'difficulty with attempts in
connectibn-with'robbery.<»Consider'the‘cﬁSe of a mugger who walks
away after going,through his victim's pockets andvnot finding‘any
monep. ' Or the case‘of'an armed robber demanding money froméa vic-‘
tim who has none. In both cases the offender has committed all S

the elements of the offense except thebtaking of property.- The

e R e g




»statutory offense of assault w1th 1ntent to rob orlglﬁated because

the lack of inclusion of attempts in robbery‘with;the‘following

offender has created the same risk of harm punlshable by robbery

and hls intent or CLlpablllty is just as great as a more fortultous

robber. Yet the mere fact that'the victim had nothing of value
or interest to the robber makes the offense an‘attemptedrrobbery.b
lf robbery protects both a property and a personal interest, the
distinction makes sense. If, however, the goal of robbery>is'to

punish the actualvculpability of the actor, the scope of the risk
- § : .

that he creates, as well as descriptivelyfsimilar behavior, the

" distinction is meaningless. Many cases have gone to great lengths

to find a taking.

For example, a recent Callfornla case found
robbery where the offender:tore the victim's pocket off when
searching for hlS wallet.328

"The commentators to the Model Penal COde state that the

attempt was not suff1c1ent to constitute robbery.

They condemn

reasonlngé

Since common” law larceny and robbery required
asportation, however slight, the.severe penalties )
for robbery were avoided if the crime was interrupted
before the accused laid hold the goods, or if it de-
vveloped that the victim had no property to hand over.
‘The much milder sanctions for attempt were deemed
inadequate; so legislatures developed the offense

»f assault with intent to rob or redefined ipbbery

" to include assault with intent to rob, oftei pre-

’,serv1ng some distinctions in penalty There is no

penological- justification for treatment dastlnctlons

on this basis.: The" proposed text makes it 1mmater1a1

whether property is or is not obtalned 329

The Model Penal cOde approach, 1t seems, 1s the correct one.

The

severe penaltles whlch stlmulatod the technlcal common 1aw

;lbif

‘v':‘-‘

requlrements for larceny and robbery have been, in large part,

’ellmrnated. The 1nc1usron of attempts in robbery would ellmlnate
the present phenomena of havrng a criminal claSSLflcatlon turnlng
on a fortuxtous cdircumstance-~the obtalning of property. The in-

clusion of attempts in robbery would take away from courts the.

Burden of finding a taking and an asportation. Lastly, the
inclusion of attempts in’robbery would remove some of the over-
technicality which will be seen to exist in the present statutory

I I scheme.

In a prosecution for conspiracyvto.commit robbery,_thelactual
crime need not have been committed since the purpose of the statute

330

. is to prevent combinations formed for illegal purposes. Gen~

erally, when a'robbery is attempteﬁ or committed pursuant to a

‘,) -A“consplracy, each consplrator is bound by’ and punlshable for the
(; act of his co-consp1rat0rs.33l‘ |
The offense of solicitation to commit a crime is complete
once the'solicitation is,made, and unlike attempt and conSpiracy,
no overt act orpagreement is required. However, two witnesses need
. to testify in order to attain achnviction for’solicitation.232
| The offenses of conspxracy and sollcltatlon have been cri-
't1c1zed on Lndependent grounds but pose no analytical dlff*cultles
‘lntrelatlonshlp to robbery. Attempts, however, create considerable
;analytical difficulties, the'solution’to which should be the inclu-
'i_sion of at tempts in the robbery category. |

(3) The Relatronshrp of Robbery to. Extortron. At common

j,law threats made to a.’ porson 1nngrder to get that p

gon- to give

Aup hls nroperty were not punlshable unless the threat was suffl-'

3

N

-‘162;

R

e S e e




. . . " o
e DT PR o . L - B M i f{v{ //

to amount o a,robbery.g'Thus,QLord EllenboroughuStated~in-Regina

(TW v v 333
\../  ¥. Southerton: -
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;The law dlstlngulshes between threats. of actual
'violence against the person, or such other ‘threats

as a man of common firmness cannot stand agalnst,

S and other sorts of threats, Money' obtained in the -
feoa ] - L former cases under the influence of . such threats .

. ! ‘may amount to rggbery, but not so in cases of threats
- of other kinds. ~ S ; '

e

n

= < L #

There was at.common law an' offense known as "extortion,"

but it was limited to abuses "of public justice.fr;lt*COnsisted

]

of "any offlcer °‘unlawfully taking, by colour of his Officefw

from any man, any money or thlng of value, that 1s not due to

335

'h1m or more than 1s due, or before it lS due Vlrtually no-

sanctions were avallable to prevent or to punlsh prlvate extor—
336 -

tlon.

The llmltatlon of the types of threats in the robbery cate-

gory to those serlous “enough to move."a man of common firmness"

tO‘part w1th hls*money "left an 1mportant area 0. be covered by

tstatute...337 Threats to third persons were generally not recog—

ey

nized, threats for the nurpose of obtainlng unasportable

“*property did not come under the robbery category, threats to

accuse of crimes other than sodomy were not actlonable, threats

to. character other than the threat to accuse of sodomy were llke—'

,uw1se remedlless, and, ln the main, threats of future v1olence

'were not covered.
The reallzatlon ‘that threats to reputatlon or harm to others
could effectlvely compel an 1nvoluntary transfer of property and

a feelxng that thls klnd of pressure was 1mproper and akin. to out-

right theft orvrobbery led to the development of a statutory

Crime of extortion. “Experlence has shown that other types of

w339

threats are equally effective. ‘One writer has noted that

some extortionate thfeats can do much more harm to the victim

than threats constituting robbery.

Ordinarily a threat of physxcal harm 'is more llkely o
to lead both to a successful misappropriation and
serious psychic injury than is a threat to property or
to the reputatlon. But if the property threatened is
the buiiness of the victim, or if the reputation
‘threatened that of an eminent- personallty the con-
verse ‘may be true. Mary a man will prefer a sound
thrashing than to lose that which he has built up
during the course of a ll§islme, whether it be ‘a
bu31ness or a reputation.

The early extortlon statutes were narrow, coverlng written

threats to accuse of crlmes if property ‘were not dei»vered.34l

\

Thus, extortlonate letters rather than verbal threats were" proscrlbed.
342

Later English statutes enlarged on and superceded the earller:‘

ones., The development culmlnated in the uarceny Act of 19)6. 343

" The Act .was a consolidation of earller llbel, extortlon and assault

344

‘with 1ntent to rob statutes It punlshed unauthorlzed and un-

.pr1v1leged threats to accuse persons of crlmes, to reveal contents

of letters accuslng of crlmes, and to publish libelous materlals.

-Sectlon 30 of the Act definitely shows the 1ntent10n to extend rob-

bery through the extortlon category.

,Every person who w1th menaces or by force demands
of any person anything capable of being stolen with
1ntent to steal the same shall be guilty of felony
“and on conviction thereof. liable to penal serv1tude
for any term not exceedlng flve years.
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M"have developed toward two. general types.

ST NI M kb -

“'taklng is 1mmater1al.

- enumeratlng the types of threats whlch constltute extortlon.

e

In the United States extortion or- “blackma;l”345 Statuteshi,w

346

w“ltself is made pun:.shable,347 whlle in the other the extortlon as

348 Where the threat 1tse&f is punlshable"

(

it is unneceesary to flnd an actual mlsapproprnatlon.

a whole is punlshable.

On the

,u’

other hand, where the extortlon as a whole ls emphasrzed, an actual

mlsapproprlatlon of the demanded property ls ‘necessary. While:

if
i

person is lmportant, even under

for robbery, a taklng from the

. statutes empha81zlng the extortion as a whole, the place of the

349 :

il

The types of 1llega1 threats are freguently set out in

American statutes. For example, the Callfornla extortlon statute

‘llStS the threats suffzclent to constltute extcrtlon as follows.

:Sectlon 519. Fear 1nduced by threat.‘

Fear, such as will constitute extortlon may,bcgwefw»»+~wm~twc“*

induced by a threat, either:
1) to do an unlawful injury to the person or
property of the individual threatened or of a , R
third person; or, bt , -
'2) to accuse the 1nd1v1dual threatened, or any . &
relative of his or ‘member of hls family, of any R
_ crime; oI, ' , -
.3) .to expose, or to. 1mpute to him or them any A =
deformlty, disgrace or crime; or, = 350
4) to. expose any secret affectlng him. or them. ]

The drafters of the Model Penal COde adopted thlS type of statute»77:

'ihe
statute however, is approprlately entltlea ”Theft by GXtOrtlon“35;

g

“*and the 11ke.
~all attempts to‘lllegally galn property as thefts and, thus, 11ke

‘;the con'sli

T rather than blackmall, demandlng by menaces, threatenlng letters,

Sk

Thls formulatron follows modern trends in- treatlng

In one type the threat(f

(N
D

. eubor

The

<

more ‘certainty _ and clarlty 1ntorthe law of property offenses.
Model Penal Code sectlon covers threats to 1n3ure anyone "on

the theory that 1f +ne tu

, complelllng another to glve up property, the character of the rela—

t is in fact the effectlve means of

tlonshlp between the v1§§ém and the person whom he chooses to

_ protect 1s 1mmater1al.
Though rdbbery statutes are freﬂaently divided lnto degroes
'dependlng upon how the crime is committed, or 1ts results, extor-
tion statutes do not generally follow this- pattern, but allow
flexrblllty in sentenclng. Those ]urlsdlctlons whlch attempt
rtlon for punlshment purposes dlstlngulsh’
ral and wrltten tnreats.§?§pfo»”/

to cla551fy types of extc

Jn the maln, betwe

Havrng traced the development of e tlon statutes and the

dlfferent ways extortlon is pun ‘h d, the substantlve elements cf

~t-cn ard hexr relatlonshi ‘to

b 34’4 w111 be analyzed

Whlle felonlous 1ntent is a necessary 1ngred1ent 1n robbery,

"there is a- confllct as to whether larcenous 1ntent is an essential

"354

'element of extortlon. If a person in good faith has a bona -

flde clalm of right 1n or tltle to property his obtalnlng of that
property by force or threat of force is a successful defense to a

355 if one has a bona flde clalm in

robbery prosecutlon. However,
ort:tle to property which he attempts to collect by a threat

isuch as. wzll constltute extortlon, some courts have found that his

’ ;bona fide clalm w1ll not be a defense to a prosecutlon for extcr-

_tlon.A

Thus, in flndlng that a threat to accuse of a crlme if pay~-

ment of a bona f1de clalm was not forthcomlng was extortlon, a
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" 356
of crlmlnal process as ‘a means of collectlng a debt.” “Other

357,

cases have neld to the contrary. This, however, is the only

exce ptron to the- general rule: that the truth of the threat is no

T 8
defense to a prosecutlon for extort-on.3§r The ratlonale fcr,che

re s

&

dgenera ‘ule is stated by Blshop as: follows.,

One of the most familiar forms of the statutory threat
is to accuse a person of crime with the intent to’
- extort money: or other valuables from him. Not the
‘accusatron, but the threat to make it, constitutes
the offense. And by construction:of most- of,our H
statutes, it is immaterial -whether the person
threatened is guilty or not; for in elther case there
‘is an attempt to pervert Justlce 359. £

PN
o . .

hnother rationalefis suggested by Clark and‘Marshall.,f"Use of
'1mproper 1nfluence is the essence of the offense, and consequently,
a threat to accuse ‘one of crrme or to dlsclose alleged facts

/concernlng such person, constltutes extortlon whether or not the:

/

threatened person is. gullty of the crlme or the alleged facts

are _ true.f'360

mrsapproprlated by extort /57 thle some wrlters haVe 1nd1cated

t‘

f'that as long as the threat is one Whlch would conStltute.ex-

o
In Peo le v. Roblnson, 36

the coﬁrt found that a ‘
i }

'";1s not property w1th1n the meanlng Of the extortrgn

/'

‘created to punlsh 1nd1rect forms of approprlat1on that WOLLd not

Thls appears to be tbé better

be punlshable as robbery n362

rjjew s1nce the object of the extortion statutes is to
protect the threatened 1nd1vidual from unauthorléed threats and

the nature of the property demanded as 1ong as of some:

should be~1mmaterra1

value,

’ Therefore, 1t shoukﬂ'be the rule that as.

asportable or nonasp’rtable,,as long as of some

valup should be"5

1mput1ng to hlm dlsgrace are relatlvely stralghtforward and re-

qulre ‘no special dlscus51on.

f.,

,,property 1s farxmore compllcated and controver51al Not all

//'4

Wha+ constltutes a threat to injure

property 1s so protected . The reason forfthls 1s stated by the‘;t

drafters of the Model Penal Code.‘ "A law which . 1nc uded all

”threats made for the purpose of obtarnlng property would embrace

a large portlon ofyaccepted economlc,bargarnlng "363 For example,

may 1n3ure the good W&IJ

or credlt of a busxness yet’they ‘are all,

SR

ﬂ”Once determlned that the harm threatened,ls an injury to property

further lnqulry 1s necessary to. deﬂlde whether the threat is of

e

¥
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criteria depends upon a shifting societal view as to what property

' 3 The consent rule was stated as follows in a recent Califor-
(i should be protected by the criminal law, it at leadst is a good ent

‘ o) nia case. "To constitute extortion the victim must consent, albeit
criteria from which to honestly start. Some threats to property

' it is coerced and unwilling consent, to surrender of.his property;
are clearly regarded as extortionate. Threats to commit acts

; | 365 the wrongful use of force or fear must be the operating or control-
E criminal or tortious are generally regarded as extortionate.

: -ling cause compellingAthe victim's consent to surrender the thing
Also, threats to property by the abuse of properly delegated power ‘

A 1 e on

to the extortionist."367” Consent is found when "money or property
should be punished. ‘

Sk e is obtained from a person with his consent if he with apparent

pite sty st e ot
i

[Tlhe modern crime of extortion departs from this
restriction [of a tangible res] in penalizing cer-
tain threats to interfere with business relatlons.

: As instanced by the demandlng of funds for one's S : . X
g - personal benefit on pain of instigating a strike , Lo injury, notwithstanding that within himself he may still protest ‘
: or of causing an employer to discharge his employee, ; o : -

! the prohibited threats are those which fall outside
i the pale of conduct that may be justified as an

' incident of economic competition.

willingness gives it to the party obtaining it with the understand-

ing that thus he is to save himself from some personal calamity or

against'the circumstances requiring him tc dispose of his money

368

in that way or for such a purpose. The rationale for the

’ e : - distinction based on consent between robbery and extortion is
. The final element of extortion and its relationship to '

rstated by Perkins. "In [extortion] the victim consents to part

.1
£
R S Y

robbery is the factor of consent. Frequently, robbery statutes

s

. - S with his money or property, although his consent is induced
speak of the absence of consent while extortion statutes require : :

a rok - by the unlawful threat, whereas in robbery the intimidation is
ts presence. For example, the California robbery statute reads

so extreme as to overcome the will of the victim and cause him

A
‘”‘y' : ) '_’.' .

' to part with his money or property_w;thout consent.
Section‘2ii“~(Robberv) Defined.

Robbery is the feronlous taking of personal property
in the possession of- another, from his person or

immediate presence, ana agalnst his w111...[Empha51s
added.]

The consent distinCtion poses many difficulties and has

been termed by numerous commentators to be meaningless. "The

analytical dlffrcultles of the dlstlnctlon as applied to robbery

| \ ) - S by threats are obvious. In sueh cases, as much as in cases g;ox*
Whereae‘tne extortion statufe states the*fol;ow1ng: extortion, the victim is confront&d with a cholce of evils."

Section 518. (Extortion) Defined. 'Further 111ustrat1ng the difficulty of the distinction is the

Extortion is the obtaining of property from another,

folloW1ng= "But the willingness to surrender the property in
‘'with his consent...[Emphasis added.] ‘

any case is only an apparent w1111ngness since in both instances

the victim must choose betwen alternative evils, namely, the A , Qei

_100-
~110-
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.surrender of his~property or the execution of the threat. Only if

the taking is éccompanied by violence to the person of the victim
is this apparent consent precluded, for then the victim is presented

w371 1 has also been observed that "the concept

with no choice.
of consent which .is apparently one of the most important distinc-
tions between extortion and robbery is worthless for all practical

w372 Lastly,

purposes since the consent is obtained by duress... |
on a very abstract level, the problem raised by the consent dis-
tinction has béen séid to be as follows: "Freewill has been much
discussed in the region of metaphysics, and lawyers might be
content that the discussion should not extend to the realm of law."373
it should be evident that the supposed distinction between
robbery'and extortion‘b;sed on consent is at least aonfused( ;f
not meaningleés. A man, threatered at the point of the gun with
immediate injury, who delivers propefty to the offender with

apparent willingness has been robbed; a man who in response to a

" letter threatening future injury to his child, delivers property

with apparent willingneSs to the offender has been the victim of
extortion. Both men apparently "consented" to ayoi@ greater harm,
yet two different crimes with two opposing concepts‘of consent have
ﬂeen committed. |

_ Perhaps it was inevitable that such close relatives haveAbe-
come confused in terminology and practice. As stated by one writer,
"the definitional distinctions between robbery and extortion are
\egtremely tenuous” and "on ﬁhe verbal level, thgié is,ggngidgggy}e
"y 374

.overlap bétWeen~the’two crimes." Often theré is a conviction

for robbery where the facts seemingly constitute extortion; the

-11)-

complement fobbery, the following things must be done.

converse is also true. Coke's example of'continuing fear, in
which robbers demand that a victim go and get property and come

back and hand it over would probably now be extortion. The fol-

lowing fact situation was found by a California court to be suffi--

~cient to uphold a conviction for extortion:

[Dlefendant armed himself with a loaded rifle
and went to the residence of Elmer L. Carlton
and Robert Hayes and demanded the payment of
$10.55; that the two men did not have the money ;
that defendant threatened them verbally and with
his rifle; that Carlton told defendant he could
get the money from his employer; that defendant
marched the two men to the home of the employer,
firing one shot over their heads about the time
of their arrival there, that Carlton obtained the
money from his employer and paid it to defendant;
that this was done because of the threatening atti-
tude and verbal threats of defendan§ which placed
the two men in fear of their lives.375 o

In conclusion, it has been seen that the law of statutory
extortion, or blackmail, had a relatively late beginning and was

designed in great part to complement and extend the rationale

of robbery. In this connection, it has been observed that

extortion is "but onevdegree removed from the crime robbery"376
and that "modern legislation has extended the substantive content

of aggravated theft, complementizg robbery with the crime of
0377 )

extortion.
In order to formulate the extortion category so as to really

First, the

distinction between verbal and written threats should be abolished.

- - Early extortionystatutes were partly derived from the law of

libel. That law viewed written matter as"creatiné a more serious

risk to the defamed person because of its permanency. However,

-112-
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. the threat which constitutes extortion whether written or

cral is what prompts action and not the mode of communication.
A verbal threat is more like a robbery threat since the victim
is personally confronted by the offender. ,Such a confronta-
‘tion is verw likely to cause more harm to the victim than his
readlng of the threat in a letter.

Secondly, the threat alone should be punlshed and an actual
misapproprlatlon should not be required. Extortion, unlike
robbery, does not have included within it larceny despite the
faot that extortion is clearly related to larceny. But the harm
done to the victim, the anguish he ooes through in deciding

whether or not to submit to the threat, should be the principal

=concern of the law rather than technically relying on a mis-

appropriation. The unsuccessful extortionist should also be
punishable. The unsuccessful extortionist in his intent and his
act of making the threat is just as culpable as the successful one.
Also, those who are bold enough to resist an extortionist should
hot have to see their tormentor go unpunished. Though actual
delivery of the demanded property is some evidence of the effect

of the threat on the mind of the victim, it should not be

" the only means of measuring the seriousness of a threat.

Third, it should be more -expressly enumerated what types of

property interests are proteéted by the extortion laws. While

" some types of intangibles should be protected~in order to extend

extortlon past the technical larceny requlrements of the type of
property capable of being stolen, care must be taken to avomd
including in the extortlon category 1ntanglbles whlch are the

subject of economlc bargalnlng such as contract rights.

-113-

Last, the consent distinction between robbery and extor-

tion should be abolished. The law approaches mé*aphys;cs when

determlnlng whether the threat gave the victim no ch01ce or some
choice. Other dlstlnctlons in the current law allow ofie to
discern the dlfference hetween the crimes such as the nature of |
the threat and the place of the taking.

(4) Robbery - Kidnap.-

Unlike the close relationship

and development between robbery and extortlon, the common law

<
rimes of kldnapplng and robbery grew up quite apart and distinct.

Blackstone defined kidnapping as "the forcible abduction or

and sellin m into 378
| g them into another..." The drafters of the Model

p ,
enal Code state that "a very substantlal displacement was con-

templated, one that was 51gn1f1cant not only because of distance

and dlfflcultles of repatriation, but especially because the

victim was removed beyond the reach of Engllsh law and effectlve
aid of his asroc1ates n379

Following this general conceptlon of kidnapping,

California,
in 1872

+ passed a kidnapping statute reading as follows:

Section 207. Definition

Every person who forcibl
any person in this state
ther country, state,

Y steals, takes, Oor arrests
ate ' ans carries him into ano-
county, or who forcibl
ﬁf;es Or arrests any person with a design to tgke
Al out of this state...for the purpose and with

e intent to sell such person into slavery ~or

involuntary servitude.,..i
[Cal. Stats. 1961 C. 83, g gulf?y of kldnapplng.

Later, the statute departed from the common law conceptlon of kld-

napplng w1th the - addltlon of the words "or into another part of

-114-_- o
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the same COunty.“38° This and similar state statutes originally
did not include the now-familiar detention of a person for ransom.
| In 1901, the California 1egislature passed an additional

. kidnapping statute, section 209, reading as follows:

Section 209.

Eve erson who maliciously, forc1bly, or fraudu—
leni{yptakes or entices away any person with. 1ntent
to restrain such person and thereby commit
extortion or robbery or exact from relatives or
friends of such person any money or valuable thing
[shall be punished for a minimum of ten years or

a maximum of 11fe., e

This new“kidnappiné statute‘was passed in reaction to a series of

kidnappings for ransom culminatiné‘in he 1900 cudahy'kidnapping.

Robbery, as well as-extortion, was included in thefnewvstatute.'
' because offthe~confusinn of the consent distinction between

extortion and robbery. "Robbery was included‘becauSe at that

time, the Code definition of 'extortion' was limited to a‘taking

. with consent. Apparently the legislature felt that the'kidnapping

statute should cover not only kidnapping which fnvolved taking

things from the Victim with his consent, but also kidnapping which |
| | | ; ... w381
involved taking things of value from,the perscn agalnst hrs w111r'

‘In 1933, section 209 was amended to read:

Every person who seizes, confines, inveigles,
2::1ze§, decoys, abducts, conceals, kidnaps or-
~carries away any individual by any means whatsoa
ever, with intent to hold or detain, or who holds
or detains, such.individual for ransom, reward or
to commit extortion or robbery or to exact from |
relatives or friends of such person any money or :
‘valuable thlng [shall be punished by life imprison-
mént-or; if the victim suffers bodily harm, life
imprisoriment without possrbllrty of parole or,__~
-death at. the discretion of the Jury ] e

between the California and federal~statutes.

Lawin '»-»sn

This amendment was passed in the afterﬁath-of the Lindbergh kid-
napprng and was based on the Federal Kldnapplng Statute382 also

passed in reaction to that event. There was one important variance

"{Ijn the'federal

statute, the words 'seize, confine, inveigle, etc.' are prefaced

by the phrase, 'Whoever shall knowinély transport or cause to be

O

¥
ke

10383

transported, or aids or abets in transporting.. Desplte

the argument of some writers that the statute was not designed to
change the,requlrement of asportation but only to increase the

punishment, to include accomplices, and to omit the requirement

384

of malice the statute's 11teral wording was now open to

another 1nterpretat10n.

‘Prior to 1933,.pros§cutions under section 209 had required a
385 -

substantial asportation. It was now.possible to interpret that

section to meanvthat any detention of the victin during a robbery
.was a kldnap and hence subjected the offender to a much harsher
Penalty even though‘hls domlnant purpose was merely to rob. In

386

People v. Tanner, the couft~held that a robbery with any move-

ment of the v1ct1m was kldnapplng and subsequent cases followed
thlS hold:.ng.387 The strictest llteral 1nterpretatlon of section

209 was reached 1n People v. Know;.es388 where the Callfornra

Supreme Court held that a statlonary robbery was kidnapping wrtn1n

the ‘statute. "Movement of the victim is only one of seVeral methods

by which the statutory offense [s 209] may- be commrtted. and,

..,under a statute provrdrng that the victim be selzed or abducted

:\"‘*

a defendant who has selzed a victim cannot clalm exemptlon from

the statute because he has not also abducted h1m "389 The court,

rn de ermlnlng under whlch statute the defendant could be punlshed

pE
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stated that since the robbery and'“kidnapping“ were part of one

indivisible transaction or occurrence, the defendants could only

e

be punished for one crime, either robbery or kidnapping fo thgt

NP

e

B Tt

purpose of robbery. It held that “"in view of the fact that the
legislature prescrlbed greater punishment for the v101at10n of
section 209 it must be deemed to have con51dered that tne more
serious offense" and hence "the convictions thereunder must be
the ones affirme_d."390

In thus holding that a robbery was, in_effect, a kidnapping
under the statute, the‘court, as one commentator nut it "...would

L | 291
S o v1rtually eliminate the crime of armed robberY in California."”

AR

Also, in so holdlng, the court had a greatweffect on punlshments

meted cut for convictions under this doctrine. Whereas the

’ e o % L : s At -
‘minimum punishment for first degree robbery is five years with no

stated maximum, the punishment for violations of section 209 is
| 392

life imprisonment with poSsibility of parcle if no bodily harm

is suffered by the victim. If the victim suffers bodily,harm, the
punishment is life imprisonment without péssibility of parole or

death.

398 _
The Knowles case and the crltlclsm that 1t evoked was

ﬁufprobably at least partlally respon51ble for- the 1951 amendment‘

' to section 209. As amended, that‘seotlon reads as.follows:

erson who selzes, conflnes, 1nvelgles, entlces,~
‘g:Zogsf abducts, conceals, kidnaps or carries awaz
any individual by any means. whatsoever with inten
- to hold or detaln or who holds or detains, such
individual for ransom...or any persc¢n who kidnaps
or carries away any individual to commit robbery
- Tis gullty,of,kldnapprnggunder this.sectlon o

‘:‘C:\'

%
i
!
T
o

The new wordlng of the amendment presumably shows tnat the legis-

gZD lature 1ntended to introduce an element of asportation @ forcible

removal 1nto the aggravated kldnapplng statute. In People v. Chess~
394

the Callfornla gupreme Court had its fzrst opportunlty to

rev1ew the 1951 amendment. While noting that mere detentlon was

not enough, the court held_that the facts of this case'wherein
the defendant after robbing the victims, forcibly moved a victim
' f22:feet from her escort's car and raped her, were sufflcrent to

constltute kidnapping under section 209 as amended. The court,

presumably not wishing to place any artificial limit on the type
~and distance of removal, stated that "it is the fact, not the

distance, of forcible removal which constitutes kidnapping in thls

state."395

o Until recently, subsequent California dec:|.51ons have reafflrmed

the holding in Chcssman and afflrmed convictions of aggravated kid-
napplng when the v1ct1m was moved slight distances durlng a robbery.396

As stated in. People v. Monk, "the offense of kldnapplng for the

purpose of robbery was thus complete when defendant forced [the

Vlctlm] to walk several feet to his car..."397 Moreover, the

”Callfornla courts have held that when- bbery occurs durlng the
”course of a kldnapplng, the crime becomes kidnapping for‘the o
purpose of robbery from 1ts beglnnlng,398f A specific intent to.
,rob,hhowever, must be shown altnough 1t need not be present at the
beglnnlng of the Pldnapplng or remova1.399 ,T“”“¥~~-~r~
' many qurlsdlctlons have kldnapplng statutes 51m11ar to“cali-

fornla s. Some of these Jurlsdlctlons have been reluctant to find

_a techn1ca1 kldnapplng in connectlon w1th what most would cons1der'

e
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a simple robbery or other crime, such as rape or assault.4op But

R

&
g’?

(;} Other'jurisdictions have upheld convictions under ;hé*iiéﬁéﬁiih&‘

8

statute when the dominant and substantial crime incident to the

B ‘ : . ;
& "kidnap" would bring a lesser penalty.401
i 7 :
B An example ‘of the arbitrary way the aggravated kldnappln
E .
.
‘% statutes are belng used 1n sente. ing is provxded bv the commenta-
B
. 1%% ' tors to the Model Penal Code:
4 % Williams v. Oklahoma, 79 S. ct. 421 (1959), is
' -~§ another illustration of the paradoxical results
§ achieved when prosecution for kidnapping is

resorted to as a means of imposing capital punish-
ment which would otherwise be precluded. Williams,
in fllght from a robbery, forced-his way into an
automebile -driven by Cooke..., and compelled Cooke -
;% P . to drive him to another county where WJlllams mur-
e *% ' _ dered him. . Wllllams was tried :for murder, pleaded
&
.

guilty, and was sentenced to life 1mprlsonment._ He

was subsequently tried for kidnapping, again pleaded

gullty,"and this time was sentenced to-death. On
(Z§ certiorari, the Supreme Court of the United States
b ' held:that it was not a denial of due process for the
sentenc1ng’court to take. the murder”lntox*ons1dera—<
tion in exerc15128 its dlscretlonﬁunder the kid-
napping statute ) -

- As the interpretatidn of the,pre-1951 kidnap statute was

cr1t1c1zed, so have 1nterpretat10ns of the post-l951 sta ute, as

,:,amended been crltlcr7ed. In the comments to the Model Penal Code

'kldnapplng statuce the: drafters stated that it now becomes poSS1-

tO/commlt a varlety of other offenses but carry penaltles approm

- -

'{prlate to the most atroc;ous of the p0551b1e objectlves of ‘the

offender.?4°3l

Cltlng the Tanner, Knowles,’and Chessman casesg

the commentator to the Model Penal Code states that "examples of

ble to restzlct the scope of artlflclal 'substantlve' crlme llke"

“burglary and kldnapplng, ‘which are’ 51gn1flcant chlefly as attempts

where the v1ct1m”was held for ransom."406 ‘The stugy'notés that

abusive prosecutlon forﬂk;dnapplng are common" and "among the

worst is use of thlS means to secure a. death sentence or llfe

imprisonment for behav1or that amounts in substance of robbery R

or rape in a Jurlsalctlon where these offenses are not subject

to such.pénaltiés;"4°4 In punishing a kidnapper, the commenta-

tors state the criteria should be substantial isolation, dura-

tion of/;solationy and ‘the intention of the kidnapper.4°5 Accord-

f”the pr0posed kidnap section of the Model Penal Code reads

i . L

Sectlon 212, 1. Kldnapplng

A person is guilty of kidnapping if he. unlawfully
removes another from his place of residence or
business, or a substantial -distance from the
vicinity where he is found, or if he unlawfully
confines another for a substantial period in-a
place of isolation [for certain purposes ]

The proposed section then sets out penalties commensurate with

other felonies in order to»avoidﬁanyﬁtemptation‘td”ﬁroSecute,for’

1ntent.of'the}¥

LI

technlcal kldnans" when“1nvreality the dominant offense and

xétjm was to commit robbery, rape, assault or:the

T

P . L

P T

Despite wid?gpread criticism;of the use Of,a;technical kid-

napping,provision to secure harSher~pena1tiés for the crime

actually commltted than would ordinarily be pos51b1e, the practlce

h

B 4".\
3
3

Lhas contlnued in Calv'ornla until recently. A study of. kldnappzng

Eoy

iprosecutions by the Callfornla Department of Justlce Bureau of

*Crlmlnal Statlstlcs reveals that "of the 333 persons ‘who agpeared

‘~hefore the courts 1n 1966 for kldnapplng, there was not one case
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Qf”’ﬂfu "...the most promlnent ‘feature of kidnapping is that it almost

;“

necessarlly present in the crime of robbery 1tse1f "413_ The

2B <L

& court took notc of the JUltlflable critlcrsm of its earlier

AN B N

. 407 ‘ BN
(;3 "always occurs in- conjunctlon with another offense. . The o A

2

il

most frequent companlon offense was rcbbery, occurrlng 1n 202

E - cases by statlng. “There have been...fresh Jud1C1a1 approaches,rr ?f
" 40 8

§VF‘*"M\\W"WWW

of the cases. The conv1ct10n rate for kidnapping was 24

~far reachlng leglslatlve innovations...and con31derable ana1y51s o {

Percent as opposed to-over 75 percent for robbery, assault, of this problem by legal commentators and scholars. out of : - :

*burglary, auto theft, forgery asd r“pé “The report sta*es : .

thrs ferment has arlsen a current_of common sensge in the con-,

A

'!fp.*yfe' : that "a: p0551b1e explanatlon for the low conv1ct10n rate in hld—

il

3
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vstructlon and appllcatron of the statutes deflnlng the crime of

"414 Accordlngly, the court held that -a robber who

napplng cases mlght be that the courts ‘are more concernea fmsdrzkldnapplng

o

with the actual motlve*of~the: fe?dant rather than the poss ibi 11tyj

e
C——— :

,4C9 The study then concludes

moves his. v1ct1m a sllght dlstance cannht kfrp nifhed ‘under the

O RATITAR Tk

W1th the obse rvatlon that "the Present use of kldnapplng Charges bYr

k’anaPPlng Statute where such movement is merely 1nc1dental to

>

e

- and part cf the domlnant crime and there AS not.- substantral in-

o

_law enforcement ‘agencies in California appears t° be ore °f in- crease in the ris k of ‘harm, 433

_creasing the pronable penalty ‘against the defendants Wh° have Thus, it has been shown that although robbery and kldnapplng

committed robbery and rape where unusual aggress1veness or hOStlllty

B 410 et

_was dlsplayed. ’ ) - = , ' fvef

£:>’g’ were qulte d!stlnct from each other at common law, they have, 1n

- some 1nstances and at'some'times» become one‘in the same related
In a recent case, the Callfornla Supreme Court has reversed o

- to each other 1n the statutory schemet: These “adgravated kig-

»

1tse1f, overrullng People V. Weln, and adoptlng a new test for
411

napolng" statute were for the most part passed after sen-

The court stated that the dec151on ol o satronal.kldnapplngs for ransom aroused. _publiic oplnron. ﬁccordlngly, : =

1nterpret1ngfsect1on 209.

__in’ the 1951 Chessman rullng "that vit is the fact, not the dls" they carry very harsh penalt s. ~The development and contlnued

tance;rof forcrble renoval which constrtutes kldnapplng,,n this

5 T
~ LR 412 . '
1s -no- 1onger to be fol jwed.

use of" such statutes have been Justlflably widely crltLC1zed. . o
The court wen

TN

Many offenders have received unjust and disproportiodnate sentences
merelv because they happened to move thelr victims durlng the course

of a robbery. Finding a techn1ca1 kldnap where in reallty a

L ’completely dlfferent crlme was belng commltted 1s to make crlmlnal

llablllty depend on a fortultous and acc1denta1 occurrence., The

relatlng of one crime to another 1n one statute contrlbutes to

overtechnlcallty whlch w111 be seén to
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“tended or not."

characterize current statutory schemes. Such relationships
are at best unnecessaryrih view of the cﬁrrent wide use of the
indeterminate sentence. _

It is therefore suggested that such aggravated kidnapping
statutes be abolished. The transporting of a'&ictim in order
to rob him where such transportation is of a long distance Qnd
seriodéiy increasés the risk of harm to him could be made an
aggravating circumstance within the robbery category itself.

(5) Robbery - Murders.- The common law recognized that

killings, either accidental, reckless, or intentional, done in
the course of a robbery, were punishable as murder: ."At common
law, malice was implied as a matter of law in cases of homicide

arising where the deferndant was engaged in the commission of some
\

other felony; such a killing was murder whether death was in-

416  ~oke stated that "if the act be unlawful it is

417

murder." Likewise, Blackstone said that "...if one intends

to do anocther a felcny, and undesignedly kills a man, this is

418 At this time, robbery was a capital offense so

also murder."
it didn't matter to the offender tooc much whether he was executed
for robbery or for murder.

After capital punishment forbrobbery wés‘abolished, the
doctrine wés later qualified to some extent. Justice Stephen

in Regina v. Serne instructed the jury, in part, as follows:

"I think that, instead of saying that any act done with intent
to commit a felony and which causes death amounts to murder, it
would be reasonable to say that any act known to be déngerbus

to life and likely in itself to cause death, dbne for the purpose‘

.course of any robbery, burglary, rape, arson,

of committing a felony which caused death should be murder."420

Perkins states that "such a position has much to commend it"

na
because "it places upon a man who is committing or attempting

a felony the hazard of guilt of murder if he creates any sub-

stantial human risk which actually results in the loss of

. 421 .
life..." - Two doctrlnes were formulated to effectuate the

"substantial risk" rule. One held that the killing be a "natural

and probable" result of the activity, and not merely accidental.422

The other held that the felony be malum in se and not merely malum

prohibitum. 423

Despite the above qualifications and despite the observation

that "robbery and arson may be committed in 4ifferent ways and

under_different circumstances, not all of which are equally

dangerous to life and limb and some of which may be only slightly

d 424
angerous or not dangerous at all," many state legislatures425

have passed felony-murder Statutes punishing killings during the

and other crimes.

Thus, felony murder statutes were formulated with no express

qualification that the felony engaged in be of the type where a

substantial risk of injury or death is created. California's

Felony Murder statute is illustrative:

Section 187. Murder.

Murder is the unlawful killin éf i wi
malice aforethought. g 3 human being, with

Section 188. Express and Implied Malice.

Such malice may be express or impli i 4

. . plied. It is express
when there is manifested a deliberate intention ﬁnlaw-
fully to take away the life of a fellow Creature. It is
implied, when no considerable provocation appears,

or when the circumstances attending th i113
’ e kil
an abandoned and malignant heart. g ling show

-124-

B e O TS




peby. o2

ol R S TR

Section 189. Murder of First or Second Degree.

All murder which is perpetrated by means of poison,
or lying in wait, torture, or by any other kind of
wilful, deliberate, and premeditated killing, or
which is committed in the perpetration or attempt
to perpetrate arson, rape, rdbif@ry. burglary,...

is murder of the first degree.  |Enphasis added.]

Holmes explaihed the justification for felony-murder statutes

as follows:

[I]f experience shows, or is deemed by the law-maker

to show, that somehow or other deaths which the

evidence makes accidental happen disproportionately

often in connection with other felonies..., or if on

any other ground of policy it is deemed desirable

to make special efforts for the prevention of such

deaths, the lawmaker may consistently treat acts

which, under the known circumstances, are felonious...,

as having a sufficiently dangerous tendency to be

put under a special ban.®

The writers on the Model Penal Code reject Holmes' sugges-
tion that the legiélature could reasonably find that murders
occur disproportionately in connection with certain felonies.
"We know no'basis in experience for thinking that homicides which
the evidence makes accidental happen disproportionately often in
connection with specific felonies. Indeed, so far as we have been
able to gauge the indication of available statistics, the number
of homicides occurring in the commission of such crimes as robbery,
rape, and burglary,‘is lower than might be thought."427 The
English reacted to numerous critidisms428 of the'felony-murder'
doctrine with the passage of the English Homicide Act, 1957, 5 and
6 Eliz. 11, c. 1l. Section 1 of that Act states that "where a
person kills another in the course or furtherance of some other

offense, the killing shall not amount to murder unless done with

-125-
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the same malice aforethought (express or implied) as is re-
quired for a killing to amount to murder when not done in the
‘course or furtherance of another offense."

Some courts have attempted to 1limit the felony-murder fule
by supplying certain requirements429 such as, the aét must be
dangerous to human life, 430 the killing must be 1 natural and
probable result of the felcny,43l death must be "proximately

w 432
caused", the felony must be malum in se, 433 the act must be

a . 434 ‘a9
‘@ common law fe;ony, th¢ klll;ng must occur in the course of

. . 4 , . X

committing the felony, 35 or the felony must be "independent"
‘o 436

of the killing. It should be noted that California has

eipressly placed in its statute the requirement that the killing

must be "in the perpetration of" the felony and the felonies to
which the felony-murder rule is applicable are enumerated.
Until 1965, california was one of a few states whose courts

pPlaced almost no judicial restrictions or qualifications on the
437

-

rule. jurisdicti L e
ule These jurisdictionsg affirmed convictions for murder when

a victimvaccidentally killed the defendant's co--felon,438 a

439
bystander, another potential victim,440 or a policeman'441

Th . . . .
€ way in which the Callforn;a courts handled the felonyémurder

rule can be seen in the case of People v. Cabaltero.442 The

£ ,
acts and results of the case are succinctly stated by one writer

as follows:

Six men robbed a farm ;
payroll office. Duri
f:::giyéiggg ofdthedmen shot a co-felon becggszh:he
| : eyed orders. The killing was, in f
got a part of the robbery transaction inséfar azcgé
kgf{gd no useful_functioh for the robbers. The
, ogl lgg was committed in the perpetration of a robbery
. \'g -a temporal sense; yet, the felony-murder rule

~126-
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was strictly applied and all the surviving robbers
were convicted of first degree murder.443

In cases where first degree murder was found where the
kiiling was unintentional and in many instances improbable, the
California courts spoke of the requirement of causation. Thus,

444

in People v. Harrison where the victim of a robbery shot and

killed another potential victim after being wounded by gunfire

from a robber, the court, in affirming the convictions stated

that the requirement of causation was satisfied.

[Tlhe attempted robkery set in motion a chain of
events which were, or should have been, within

. their contemplation when the notion was initiated.
It was a normal human response for Jones, one of
the victims of the attempted robbery who was shot
by Harrison, to return the fire. The shooting at
Harrison was the natural result of defendants'
acts. The killing of Williams was the natural,
foreseeable result of the initial act. The a&tempted
robbery was- the proximate cause of the death. 45

Althoﬁgh one commentator has = ago, sted that a conviction could

‘have stood, not on the felony-rurder doctrine, but on the vague

implied malice doctrine by facts showing an "abandoned and

- malignant heart" under section 189} coupled with the doctrine of

446

causation, ‘the case has been interpreted as an "extention" of

447

the felony murder rule and illustrative of court's use of

causation.

In the 1965 case of People v. Washington,448 the California

Supreme Court reversed the murder conviction of an unarmed co~felon
whose armed accomplice was shot by‘the victim. Thus, the "in per-
petration" requireﬁent was restricted to those killings committed

by the felon. 'The‘court'stated that “the'purpOSe of the felony-»

=127~

murder rule is to deter felons from killing negligently or acci-
'dentally by holding them strictly responsible for the killings
they commit." And that “this purpose is not served by punishing
them for killings committed by their victims.",449 Killings,not
‘committed by the felons themselves, the court stated, are not A
done "to perpetrate" the felony and, thus, do not fit the language
of section 189.
Despite the\recent qualificatioﬁs of causation end of the

"in perpeeretion“t?équirement, few other changes of the felony-
murder doctrine have been made. It has been suggested fhat section
189 only determines the degree of murder and negates the pre-
meditation requirement and that malice under section 187 is a
necessary requirement. "Thus a statute which on its face would
appear to have been designed only to determine the degree of a
murder has come to be used to determine whether the killing was

w450

a murder in the first place. Yet the California courts have

consistently held that malice can be inferred from the fact that

the killing occurred during the course of one of the enumerated

451

felonies. ' As stated in People v. Washington, "the felony-

murder doctrine ascribes malice aforethought to the felon who
kills in‘the,perpetration of an inherently dangerous felony.“452
And; in a recent case, it was said that "under the felony-murder
doctrine, the intent required for a conviction of murder is im-
ported from the specific intent to commit the concomitant felony."453
Likewise; in another recent lower couré opinion_the court stated
that "...it.is now clear that the felohy-mufder rule is a rule of ‘

substantive law in California and not merely an evidentiary short-

=128~




cut to finding malice." And that "it withdraws from the jury

the requirement that they find 'either express malice~or the

ﬁ implied ma;ice'-;.“454 | |
,‘é One recent California felony-murder decision is People v.
O.i §E§EE455 in which the Court of.Appeals-affirmed the convictions
;é of three men for the robbery and murder of an owner of an amuse-

ment company. Three men came into the offices and ordered the
deceased and other victims to lie down on the floor at the:
point of a gun. After the departure of the'robbers,»the follow-

irg occurrences took place:

The victim] 15 to 20 mlnutes after the robbery had
gccurred...collapsed on the floor. At.11_45 he was
pronounced dead on arrival at the hospital. The
coroner's. report listed the immediate cause of
death as heart attack...The employee noted that

<:> : during the hours before the robbery (the victim)

ad appeared to be in normal health and good
2p1r1§§. The victim was an obese, 60-year old
man, with a history of heart disease, who was under
a great deal of pressure due to the 1ntense1y
competitive nature of his.bu51ness.A Ad%églonally,
'he did not take good care of his heart. :

'The court stated that under the felony-murder rule all killings

committed in the perpetration of a-robberv are murders of.the

.first degree. It went on to say that ‘this is so regardless of

'is not llmlted‘to those deaths whlch are foreseeable. Rather a

felon is held strlctly llable for all kllllngs committed by him
w457

- or his accompllces 1n the course of the felony. Thus, a

458
Arobber "takes hls v1ct1m as he finds hlm.“

strict 11ab111ty or mallce p se doctrlne as follows-

=129~

how accidental or unforeseeable the death may be. "The}doctrlne’

The drafters of the Model Penal COde propose to change th1s

- «..the draft advances ‘a new approach to the pro-

~ blem of homicides occurrlng in the course of the

- commission of felonies. Such homicides will only
_constitute murder if they are committed. purposely

or knowingly, or recklessly where the. recklessness
demonstrates extreme indifference to the value of
human life, subject, however, to a presumption of’
such recklessness if the actor is commlttlng robbery,

'jrape by force or its equivalent, rape by intimida-

tion, arson, burglary, kidnapping or felonious
escape.

This formulation has been termed by one writer as "an excellent

approach to the malice pro}:;lem."-460

Thus, it has been noted that both at common law and in modern

;penal codes, robbery durlng which homicide occurs is 31ngled out

for special treatment and punishment. Although this doctrine has

been the subject of much quallflcatlon and criticism, the central

core of the doctrine--implied or constructlve malice--is very much

in force today. The Model Penal Code formulation is much sounder

in allowzng a presumptlon of malice when the killing occurs during

the course of a robbery. This approach will not allow an automa-

tic finding of malxce once the specific intent to commit robbery

is shown. Instead, robberies in which a killing occurs will sub-

ject the offenders to a murder charge only when the circumstances

show reckless indifference to human iife.v A presumption of such

recklessness will exist from the specific intent to commit robbery.

Thls approach is ‘sounder sznee it embodles the rationale for the

felony-murder rule that one who commits a dangerous felony is

serlously endangerlng human llfe for which he must pay if a.

hom1c1de actually occurs. But ‘it also allows a show1nc'that such

a homlclde was fortultous, accldental and d;d not occur durlng be-

~hav1or whlch dlsplayed reckless dlsregard of human llfe.

-130-
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(6) Robbery-Rapes.-

fA1though'robbery'and'rape~are legaily',.ﬂ —

‘E} distinct entitiés, they often occur together. Consider‘the*'

461

following case: 1In People v. Fields, the defendant“oicked up

the victim on a ruse, drove her to-a- spot, rapédfher, picked up
her clothes and ‘got into. the truck, saw. her purse lying on the
ground carried it to the front of tbe truck, examined the contents
and took the money. Conv1ct;on3'for kldnapplng, rape and robbery,
were upheld on the groundathat the course of conduct was divisi-

462

ble and that for robbery sufficient force and fear was emp]oyed.

Aside from the question of lelSlblllty of condurc, the case
illustrates a srgnlflcant departure*from a prlnciple of criminal
463

_lawél that the felonious 1ntent and act must 001nc1de, assuming

no fear on part of victim after belng raped.

this type of 51tuat10n,

e

that in the case/of theft from an 1ncapac1tated v1ct1m a lack

P

.of frlonr6ﬁs 1ntent at the tlme of force or v101ence would preclude

]/.”a tlndlng other than larceny. ‘The few casesﬁthat'have conSLdered

this questlon,‘hOWever, ‘have 1nd1cated that if the force flrst applled

s w464

1s unlawful, a subsequent theft w1ll be robbery. Thls-rule

”,nof “contlnulng force" is analagous to Coke s example of contlnulng

ﬂfear, refe 'éd to earlier.

-In fact, older Engllsh cases recognlzed
‘fthls pr1nc1ple and where the defendant was. attemptlng to rape hlS
:v1ct1m and she offered nlm money to stop, which was accepted, ‘a
lrobbery was found 465 :
There have been other 1nstances be31des rape where the“

doctrlne of "contlnulng force“ has been applled. Robbery has been

*robblng, at other tlmes lntent on kllllnq a

~at: tlmes rape—-though prlor to the sexual assault,

hlS Vlctlm, "he made a remark, he says

rendered hls v1ct1m

found where, durlng -3 quarrel the defendant

RS

helpless and subsequently took money,466 where robbers assaulted

‘a nlghtwatchman to obtain a safe comblnatlon and as an dfter-

467
tbaught took a key, where defendant, in self defense, incapaci-

tated hlS v1ct1m and took money,468 and where, after clubblng

nls landlord the defendant took money believing he was uncon-

scious when actually he was dead.459

constructlve

and "very analagous to the tort pr1nc1ple of trespass
ab initio,"47°

. Crime"

it seems that the rule is fairly well establlshed

A p0551ble reason for this partial relaxatlon of crlmlaal respon-

51b111ty is the dlfflculty in determlnlng exactly what is g01ng on

in the offender's mind at the tlme the assault is belng commltted

The follOW1ng facts from In Re Ward471

are illustrative:

[The defendant] accosted Joseph Coughlin and
Gilbert in a park saying, "this is g holdup,'sgndy
forced .the pair, at the point of 4 gun, to walk some
distance in the. park. He then said that he did not
want their money, that someone had just killed his
buddy, and that he was going to kill every. white
sailor he saw. Mr. Coughlin was a white sailor
Petitioner nevertheless later robbed Miss Gllbert
of her purse and $20. Afterward, he forced the
couple to walk a further distance, d then bound
Mrx, Coughlln and raped Miss Gllbertaﬁ 2

‘A reading of,the Ward case gives further suppOrt to the notion that

‘Ward was thoroughlyvderanged and that it is unclear what his

pr1nc1pal obJect of attack was. At tlmes he seemed 1ntent on

"wlute sai 1or“ . and
accordlng'to

'lady I;am-not;going.to

o ‘j'ﬂ» S an

Yrionn ac
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hurt you...you don' t have to be” atraid..aat,ls the sailor that

”I 'm going to go after ' One can env1sage a si

culty in proving intent where, durlng a flght,j

person says

to hlmself "I'm going to take all that. S. 0 B. has after I: knock

-him~out," and, upon accomplishlng his purpose,*he takes hlS"

v1ct1m s wallet. For thlS reason, tourts state that the specific

L;ntent to steal can be 1nferred from the c1rcumstances.é

Robbery-rapes have been examlned because theyvraase problems

of dlulslblllty of conduct and because they sometimes compel

courts to - depart from the general pr1nc1ple that the felonlous

3 and 1ntent must 001n01GE. Although tnls departure is perhaps

Anot de51rab1e from a crlmlnoLoglcal point of view s;nce it dilutes

requlred culpablllty for xobbery, it probanly is 1nev1tab

because it has a long hlstory and becau se of the dlfflculty in

determlnlng the exactvstate of the: offender s m and at the tlme ‘of

f*the assault. A temporal approach mlght l1imit further exten51on

'/of thls rule.‘ ‘That 1s, only to infer the felonlous intent when -

:the taklng occurs nortly after the applled force and where the

Viv1ct1m 1s really lncapacltated, as in the flSt flght cases, or

The comblnatlon of penalt'és,

‘“;charglng rape and 51mp1e theft.

for both crlmes should allow for adequate punlshment—of the

~Q" follow;ng l;st was compllf

problems of divisibility'of congtctrandlit forces a return to

_the pringiple that ‘the cr;minal act and intent must coincide.

B. The Complexlty of the Statutory 5cheme and Its Consequencesr

‘For Robbery. = v' ' -
It is famlllar doctrlne that each state is free to punish,

through 1ts crlmlnal laws, behav1or con51dered harmful to the public

IR LT
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welfare, peace, or decency and is bound only by public op nien - 7
and,the,Constltutlon in so doing. In the desire to prevent myriad
forms of behavxor not punishable at common law, to consolldate

many offenses known at common law, to de51gnate for punlshment
specrfic offenses known at common law, to list ag an aggravating
circumstance that some other felony‘was being committed;in connec—
tion with the feloriy under which prosecution is occurring, and-

for many other reaso irfhe leglslatures have created statutory

A

A

schemes qulte dlfrerent and,‘ln thelr own ways, as complex as

R

.many common-law schemes. In some respects the statutory schemes
work quite well and remove many overly technlcal and meanlngless

dlstlnctlons from the law as, for example, Ain statutes consolldatlng

S e
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the common 1law theftﬁoffenses. In other respects, the cra llrarmwia,as

of the statutory schemes have not been as successful. Each such
law justlflably passed to correct an exlstlng evil, when con-
51dered in relation to another pre-exlstlng statutory prOVlSlon,

- may become a Frankensteln, hauntlng the courts and law enforcement

off1c1als. o o S 73

As an example of the complex1ty of the statutory schemeA the

T

d‘tc“shcw the p

e
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related offenses. The offenses and p0581b1e comb1nat1

AT
S

s

: The’Callfornia Sentencxng Scheme . T ' K

el P Robbery and Related Offenses

P

1. Kldnapplng

2, Robbery=Mﬁrder (usé

N kidnapping)
- 3. Robbety-Murder

Harm
e Harm

e Harm -

Harm
8. Armed Robbery

= iy s

10. Robbery of Operator
COnveyance

“’13 Traln Robbery

th BOdllY Harm

© 6. Robbery with- Great- Bodllyﬁf

7. Robbery with’ Great BOdlly

"! B

ez QIiRobbery by Torture

Penal Code
Section

of fire-

arm=-in commission of rcbbery,
~assault with deadly weapon,
- ‘murder, rape, burglary, or

4. Kidnapping w1thout Bodlly

5. Kldnapplng w1thout Bodlly

of Public

'1lr,Burglary, Flrst Degree

124 Robbery, Second Degree

'tb, *‘Rob

to Commlt

209

189-189

187-189. .

209 and
12022.5

209

le and

12022.5,

459
12022, 5

211 and’
12022.5
214 and
12022.5

207 and
12022 S

220 -
12022

220 and
12022

209 and
663—664.
12022 5

~:vplus five years

== /Five years to life

Penalgi

Life without parole
or death

Life- plus flVP years
~or death -

Life pilus flve years

Flfteen years to life :
plus five years ;

Fifteen years to life 5f

Five years to life e

Five years to life
plus five years

A,Five years to life
‘plus five years

plus five years L s

One year to life plus
five years :

“One year to Llfe plus.
flve years - 3

. One to twenty—flve years
plus five years

‘One to twenty years plus
five ‘years e

One to twentyryears
plus five years

One to twenty years
plus flve years ‘

&
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Table 1 (Continued)

Offense

18. Attempted Robbery with Great
Bodily Harm

19. Attempted Armed Robbery

' 20. Attempted Robbery by Torture

21. Attempted Robbery of Operator

of Public Conveyance

22. Attempted First Degree Bur-
glary

23. Attempted Second Degree
Robbery

24. Attempted Train Robbery

25. Second Degree Burglary
26. Assault with Intent to Murder

27. Attempted Kidnapping

28. Assault with a Deadly Weapon

29. Attempted Second Degree Bur-
-glary

30. Kidnapping

31, First Degree Robbery

32. First Degree Burglary

33. Second Degree Robbery

34. Train Robbery |

35. Assault with Intent to Rob

36. Assault with Intent to Commit
Grand Theft

Attempted Kidnapping with
Bodily Harm

37
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Penal Code

Section

213 and
663-664;
12022.5

211 and
663-664;
12022.5

211 and
12022.5

211 and
663-664;
12022.5

459 and

663-664;
12022.5

211 and
12022.5

214 and
663-664;
12622.5

459 and
12022.5

217 and
112022

207 and

663-664;

12022.5

245 and
12022.5

459 and
663-664;
12022.5

207
211
459
211
214
220
220

209 and
663-664

Penalty

Onebyear to twenty
years plus five years

One to twenty years
plus five years _ '

One to twenty years
plus five years

OneAto twenty years
plus five years

One to twenty years
plus five years

One to twenty years
plus five years

One to twenty years
plus five years

One to fifteen years
plus five years

One to fourteen years
plus five years

One to twelve and one-
half years plus five

- years

One to ten years plus
five years

One to seven and one-
half years plus five
years ;

One to twenty-five years
Five years?to life

Five years to life

One year to life

One year to life

One to twenty years

One to twenty years

One to twenty years

38.
39.
40.
41.
42.
43.

44,
45.
46.

- 47.
48.

49.

51.
52.
53.
54.
55.
'56.
57,

58.

Table 1 (Continued)

Offense

Attempted Robbery with Bodily
Harm

Attempted First Degree
Robbery

Attempted First Degree Bur-
glary

Attempted Second Degree Rob-
bery

Attempted Train Robbery
Second Degree Burglary

Assault with Intent to Murder
Assault with Chemicals
Attempted Kidnapping

Extortion
Grand Theft

Receiving Stolen Property

Attempted Second Degree Bur?
glary

Blackjacks, etc.; Concealed,
ete.

Attempted Extortion
Attempted Grand Theft

Attempted Receiving of Stolen
Property

Possession of Concealable Fire;
arm by Former Felon or Addict

Carrying Concealed Weapon,
Felon '
Solicitation

Battery

~138-

Penal Code
Section
Lsereion

213 and
663-664

211 and
663-664

459 and
663-664

211 and
663-664

214 and
6632664

459

217
244

207 and
663-664

518
487

496

459 and
663-664

12020

518 and
663-664

487 and
663664

496 and
663~664

12021

12025

653fF

242

Penaltx

One to twenty years
One to twenty years
One to twenty years
One to twenty years
One to tWenty years

One to fifteen years
or County Jail

One to fourteen yea.s
One to fourteen years

One to twelve and one-
half years

One to ten years

One to ten years or
County Jail

One to ten years or
County Jail

R DA s O AT PNV s e L

One to seven and one-
half years .

One to five years or
County Jail

One to five yeérs
One to five years
One to five years

One to five years or
County Jail

One to five years

One to five years or
County Jail

$1,000 and/or County
Jail not more than six
months
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Table 1 (Continued).

A - ' Penal Code .
‘ - Offense © Section " Penalty
: 59. Petty Theft 484 $500 and/or County
: ‘ Jail not more than
& v six months
o , E; 60. Assault ' 240 $500 and/or County
L ‘ 4 Jail not more than
o six months
| 61. Wearing Mask 185 County Jail not more
] , than one year
E' 62. Attempted Petty Theft 484 and $250 and/or County
: Jail not more than
g three months
. | Effect of Prior Convictions:
Habitual Criminal. 644
£ If convicted of robbery, first degree burglary, burglary with
3 explosives, rape, etc. and have previously suffered such
. _ P convictions two or more times, sentence is 1life.
N ' | Probation. 1203
. b - If convicted of robbery, first-degree burglary, rape, etc. and
: ( ) was armed or inflicted great bodily injury and has had a
E prior conviction anywhere, probation shall be denied.
% Prior Petty Theft Conviction. 666-667
i’ N £ Increases the punishment for petty theft when the present
° ] charge is petty theft and the accused has previously had a
. ’ - - g felony conviction or when the accused has previously had
! . ) g a felony conviction or when the accused has had a prior petty
- ' ' § theft conviction and the charge is a felony or petty theft.
. . Sy . : : ) S : : z . * The list is subject to Cal. Pen. Code 654, discussed
o 4 : - } S A ‘ v ¢ infra. )
z y ¢ B ; ’
L —§ Q)
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| O ', O
% Robbery, Lesser Included and Related Offenses in California |
Robbery Murders (§§187-189) -
Ridnapping for Purposes of Robbery (5209) ?
‘ Robbery With Great Bodily Harm (§213) Offenses ﬁb .
. l Analytically Likely to :
Robbery "1st Degree =-- Armed (§211) Related Related Occur with
l Offenses Offenses or Turn into i
‘ | ] "T Robbery ]
- - Train Conspiracy  Extortion B ! .
Use of Firearm in Robbery Robbery 2d Degree (§211) Robbery (§182) (§518) Burglary o
(§12022.5) ’ (§214) ’ (§459)
i
Commission of Felony While Solicit i
Armed (§12022) Grand Theft From Person : (§538) S Receiving 5
J (§487) Stolen !
Assault with Chemicals ' Property 1
L (§244) ‘ Assault with Intent to Rob (§496) ’
- | (5220) | » |
o - 7 Blackjacks, etc., Con- | _Rape !
i’ T i cealed, etc. (§12020) Attempt (§663) : o (§261)
) Co , ’ ) ,{ Concealed Firearm | Assault (§240) ~ Wearing
v L e ' - o ($12021) Mask -
' TR S o T , Battery '(§242) (§185) :
" o ) - ' Carrying Concealed
‘ ' Weapon (§12025)
‘ ' - Lo o [ - F : ﬁ Assault with Deadly
: ' - : L | Weapon (§245)
3 ~ £ X > *
T e e B ‘ PRIOR CONVICTTONS
e : o © Habitual Criminal (§644)
ST B A T R o . ; - Probation (§1203)
Fm, T N R o ‘ Prior Petty Theft (§§666 & 677) .
'.‘ A:"‘. ;-'(




In a similar vein, the commentatorsvto the Model Penal Code state:
The Model Penal Code lists among the purpoSes'fof definition

The classification of felonies for purposes of
sentence into three categories of relative serious-
ness should exhaust the possibilities of reason-
able, legislative discrimination. The number and
varlety of the distinctioris of this order found

in most existing systems is one of the main causes
of-the anarchy in sentencing that is so widely
deplored. Any effort to rationalize the situa-
tion must result in the reduction of distinctions
to a relatively few important categories.477
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of offenses and sentencing of offenders the following:

(1) The general purposes of the provisicns'govern—
ing the definition of offenses are: :
(d) To give fair warning of the nature of the
conduct declared to constitute an offense;
. (e) To differentiate on reasonable grounds
between serious and minor offenses. .
(2) The general purposes of the provisions govern-
ing the sentencing and treatment of offenders are:
{c) To safequard offenders against excessive,
dlsproportionate or arbltrary punishment;
g (d) To give fair warning of the nature of the

sentences Eggt may be imposed on conviction of an
offense... :

TRAFTE

A R

Accordingly, the Model Penal Code proposed the division of fel-

R AL

onies into three sentencing categories, each with a maximum and

each with a discretionary minimum within a stated range. 1In no

. , case does the minimum sentence bring less than a year imprisonment.
Does the list show that the California Penal Code fulfills these

Also, speaking of federal penal legislaticn, Professor

S S A e P e

purposes? At first glance it shows 25 different‘Septencing cate~-

. Louis B. Schwa*tz, Director of the National Comm1351on on Reform
gories if the five year additional penalty for the use of a fire-

of Federal-Cr1m1nal Laws, stated:
-arm in connectlon with certain wrimes is counted. If the five

year add1t10na1 sentence is left out, there are still fourteen . There is not even a pretense of a basis for so com-

plicated a classification...It does not make sense
for a legislature to try to make more refined
categories. It can indicate in a general way levels
of gravity of offenses. But gravity of offense is
only one element entering into the actual imposi-
tion of sentence by a judge in a particular case,
where the individual offender's character and
circumstances assume cr1t1ca1 importance.478

basic sentenclng categories.

The use of numerous senten01ng categories with the impli-
cation that the legislature can accurately discriminate among the
danger of numerous offenses has been severely cxiticized.by nodern

commentators.’ 'Professor Wechsler has commented on the arbitrary

' L Thus, the study draft of a new federal criminal code proposes tiiat
nature of such schemes:

felonies be divided into three types: Ciass A, B, and C, author-

No branch of penal leglslatlon is, in my view,

more unprlnclpled or more anarchical than that which

deals with prison terms that may or sometimes must

be imposed cn conviction of specific crimes...

The legislature typically makes determinations of

this order not in any systematic basis but rather by

-according its ad hoc attention to some discrete
area of criminality in which there is a current

hue and cry. . Distinctions are thus drawn which : }
'do not have the slightest bearing on the relative : '
,harmfulness of conduct and the consequent impor- ‘
tance of preVentlng it so far as posslble... 76

izing maximum terms of thirty,'fifteen and,seven years respectively.

‘Minimum terms are set by the court or by the parole board at the

request’ of the court.479

The widesPread use of the indeterminate sentence would
seem to exfinguish“the need for the numerous sentencing categories.
-142~
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The indeterminate sentence came into use and acceptance-for'many
reasons, among them the promotion of rehabilitation by balancing
the legislative function of punishing crimes with the~parole
board function of individualized treatment. Also important in the
origin of the 1ndeterminate sentence was the recognition that one
cannot determine in advance the seriousness of a given act in
terms of its effect on the victim, the harm to~society and the
culpability of the offender. Irrespective of the reasons behind
the indeterminate sentence and the arguments against its continued
existence, one thing is clear. With the general use of an in-
determinate sentence and with'the wide range of discretion given

to parole boards and other administrative agencies, the.many

‘technical distinctions in sentencing are unnecessary and often

lead to unjust results.
Inherent in the numerous, arbitrary sentencing categories

are someﬂpatent”inconsistencies. Some offenSesrbring;greater

L«penalties than clearly more serious or equally serious crimes.

Kidnapping w;th no bodily harm brings a life sentence but

rattempted kidnapping w1th bodily harm carries a one to twenty
.,;year sentence; robbery w1th great bodily harm brings a fifteen'

:~year to life sentence whereas attempted robbery with great bodily

harm brings a one to twenty year sentence, the great disparity

‘being.dependent‘only on whether property,is,obtained;rassault with

intent to rob w1th a firearm is punishable by a six to twenty

.year sentence but assault with intent to murder with a firearm

is punishable by mmprisonment from srx to/fourteen years- attempted o

-kidnapping\Without,bodilyﬂharmfbut with a firearm subjectS'the

143~
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offender to a six to twenty year sentence whereas attempted
kldnapplng with bodily harm brings a one to twenty year sentence,

assault with a deadly weapon (firearm) subjects. the;offender

to a six to ten year sentence but assault with intent to murder |
brings a one to fourteen year sentence. Kidnapping is punishable
by a one to twenty-five year sentence whereas attempted kidnapping
with bodily harm brings a one to twenty year sentence; assault
with 1ntent to commit grand theft brings a one to twenty year
sentence whereas grand theft brings a one to ten year sentence.
Second degree burglary is punishable by atxe-to.fourteen'year
sentence.

In addition to the numerous sentencing categories and the

'patentwfnconsiStencies of sentences for various offenses, are the

large number of offenses'and~possible combinations thereof. in
respect to robbery the charts show that there are over nine

hundred possible combinations of offenses which can be applied to

" facts which are present in many common robberies.

b IR, RN

The consequences of this over-technicality and irraticonality

are numerous and far reaching. The most obvious and most serious

is that some offenders receive punishments either greatly in

‘excessiof the gravity of the crime committed or that they receive

greater)punishment than offenders who have committed more serious
crimes. The fact that therﬁ are'numerous offense categories and
possible combinations therebfpencourage the current system of
“bargain_justice“eand‘“plechopping."‘.While the relative benefit
of this system is not at issue, such a structure does allow it

to flourish. The wide range of‘offenSes with WhiCh»it is’possible

-to charge offenders 1neVitab ly gives charging agencies and parole

~14a-
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boards a wide range of,discretion‘for dealing with~offenders.

Such discretion may be desirable and necessary but it should
be exercised within a rational system. Jerome Hall has observed
_that "the task for legal reform lies not in the:direction‘of
eliminating,either law or discretion, but rather in the direction
“~of securing a wiser use of discretion under sound.legal controls."43°
It is evident from the discussion thus far,that the scheme isi
not rational and does not provide guidelines or controls for
the exercise of,discretion in the charging process.

| The statutoryiover-technicality and irrationality is at
its worst when appliedbto;robbery; Robbery, consisting'of elemeénts
of assault and larceny, contains a plethora of offéenses with which
an offender can be charged. Necessarily 1ncluded in robbery are
assault with intent to rob, attempted robbery, grand theft from
the berson and simple assault. Also, there is differentiation
within the robbery oategory. In California robberies by certain
methods or producing certain results or 1n certain nlaces or

of sPecified persons are 31ngled out for harsher treatment. The

meéthods singled out are the use of a weapon or tortu } The -

/"

,result punished more harshly -is the infliction of great bOdlly

fbarm. Train robbery or robbery of an operator of a public

conveyance are treated in California as- aggravated robberies.

Not only does robbery contain numerous lesser 1ncluded

\-~..:—~,:.\
%\

legislatures have also created many statut's relating to robbery
'for separately punishing behaVior which in piactice occurs w1th
many robberies.. Thus differentiatlon occurs without the robbery

category,as wélltas w1thin.« Examples of statutes;relating to"

=14 5-

‘ocourring with other crimes, reflects more than any other category

- ‘and irrationality :as well as the elimination of the current

_defiﬁitibnal problems inherent in the current robbery category.

. robbery are the aggravated kidnapping Statute, the felony-

murder rule and assault with intent.to rob. Examples of
statutes separately punishinc behavior which in practice
occurs with manyﬂrobberies are: assault with a deadly weapon,
use of a firearm in the commission or attempted commission of
robbery, assault With.chemicals, concealed weapons, and

possessxon of concealable firearms by a former felon or addict.

~Cutting across all these lines are statutory provisions in-

creasing‘penalties for offenders who have had prior convictions.
Robbery-like behavior can be Subject to numerous and in-

consistent penalties. Robberyflike behavior involving numerous

offenses is subject to a wide range of discretion by thelcharging

agencies. Moreover, the numerous related offenses and included

offenses tend to make the robbery category'depart from the f

stated goal of reducing criminal distinctions "to a relatively §

few»important categories."481 _ | |
'It is evident that contrary to the goals of the Model Penal

Cede, the California statutory structure is}arbitrary, irra-

tional and overtechnical. There is no rational system in which to i

exerciSe discretion. ~_Robbery, being a combination of many offenses,

related to others by reference, differentiated within and

this'irrationality. A reformulation of the robbery category

should have as its goal the reduction of such'overtechnicality
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"will be briefly discussed.

”aggravatingrfactors- Too often aggravating factors are set out

e G s e

::more dangerous than other robbery behavior.

!punishment. Wlthin each could be included aggravating factors

‘which make that type of robberyymore socially 1n3urious.' For
-Ab_have a smaller 1mpact, because of 1nsurance, fhan thc same
7med1tation might be of greater 1mportance in a comme*cial robbery
"or masks or acccmplices may make some robberies more dangerous

"'factorsfto,specxfxc‘typespof robberies.

C. Alternative Formulations of the Robbe'ry' 'ca'te‘g'ory

Before setting out inydetail that reformulation of ‘robber;

. ,‘/i‘

deemed mnost desirablefby‘this writer, other sugges ed approaches‘

The first and lea + radical method would be to keep the 7

common law definition of. robbery and to formulate rational

for punighment in response‘to avparticular crime or wave of crimes
uhichvhave inflamed public opinicn. As a result, many such
factors are merely technical, mechanical or fortuitous. In
adopting aggravating factors it should be asked whether they are

really designed to meet current robbery behaVior considered

A second posszble solution would be to clasiify robbery
into groupings. ‘For example, commercial robberies, strongarm
or armed robbery of 1ndiv1duals and pursesnatching without other

v1olence could be made- separate categories, each with 1ts own.

o)

examp]e, the amount taken 1n a commerCial rob ery could very well
amount taken 1n~a personal robbery. Evidence of- plans and pre-
than in a personal robbery. Slmilarly, the use of an automobile

thanrothers.j This approach, then, would tailor aggravating

-147-
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Thisrtype_of,formulation would answer the appeal’made by

42

many sociologists and criminologists forklegal categories with
"etioleﬂical" significance. Suehfcategories, broken down by . -
type of offender and offe éfddt is,cléimed, aid in studying :
. the crlnlnai ‘act and the criminal. Also, such categories are'
aid to be more precise standards for determining illegality.
A related benefit of this approach would be in the area of crxmer
analysis, The claSSification of robbery into groupings would
aid crime analysis by‘providing a total of each specific type
of robbery. The drawbacks to'this apprxoach are that it fails
to reduce definitional problems and it introduces more techni— | -
cality rather than less.. |
Theﬁnext two possibilities raise the question of whether
there is a need‘for a robbery category. As has been seen, robbery
frincludes many ccmmon law and statutory offenses. There are many
other offenses that are often committed during a robbery. Thus,
in a robbery with violence, battery, assault'with intent to'kill,
assault with 1ntent to do great bodily harm, assault with a
deadly weapcn or mayhem coculd be charged. In a robbery without
_v1olence, grand theft from the person, petty theft or extortion .

could be charged. The question of whether there is a need for

a robbery category beccmes even more pertinent in light of the .

w1de use of thé indeterminate sentence, the empha51s on indivi- - QZ%
' dualization of treatment for the Offender ano the w1de latitude 4 8
.of discretion vested in parole boards. |
The flrst p0551b111ty would be to include robbery w1tbout
v1olence in the theft or: 1arceny category, callingﬂit aggravated

.theft. ThlS solution is feaSible if the ba51c purpose of robbery
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statutes is found to be the protection of property. Following
historical developments only, this would seem to be the original
reason for the development of robbery laws. Ancient law focused
on restitution or compensation to the sovereign and the aggrieved.
In addition, robbery has always been thought to be a "species"
of theft. An eXample of this type of formulation can be seen
in the French Penal Code waich does not have a robbery category
but which punishes larceny more harshly when committed with
violence.

A second possibility is to agcumulate offenses. For example,
a street mugger could be charged with assault, battery and grand
theft from the person. This approach is made possible because
of tihe varieties of offenses which are included in robbery and
because of the many other offenses which are often committed
during the course of a robbery.

The commentators to the Model Penal Code rejected the
proposal to cumulate offenses and recognized the importance of
é robbery category:

Robbery appears, then, to consist of a combination

. of theft and actual or threatened injury, each

element constituting, at least in ocur day and under

this Code, a separate crime. It might be thought

sufficient, therefore, to prosecute for these crimes,

cumulating punishment where appropriate. Closer

analysis reveals that the premise is not accurate,

and that the conclusion does not follow...[E]lven

if all threats were subject to minor penalties...

the combination of penalties for a petty theft and

a petty theft of minor violence by no means corres-

ponds to g&e undesirability and danger of the
offense.? .

The robbery category is necessary to set out for pﬁnishment per~-

sonal confrontations for the purpose of cbtaining property. The

=149~

dangetr of robbery is not that a theft is more likely to be

committed because force or the threat of force is used but that

a risk of serious personal harm to the victim is created. Coke

stated that robbery was a "hainous crime, for...it concerneth

not only the goods, but the person of the owner.“483 In a

similar vein, the Uniform Crime Reports states of robbety that

"while the object of attack is money and personal objects, many

victims of muggers and strongarm robbers suffer serious per-

sonal injury as a result ¢f attack." Robbery, unlike most other

dangerous assaults, is most often committed by an offender who

is a stranger. Such attacks by strangers cannot be guarded

" against and are particularly frightening to the victim.

The proposed reformulations of robbery in this section fail
tc emphasize the reason for the robbery category. Neither do they
solve definitional problems associated with the robbefy cate-
gory nor do they aid in eliminating the technicality and arbi- 
trarinegs of the current statutory structure. In the following

section an attempt will be made to propoese a reformulation of

robbery which accomplishes all three goals.

-150~
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Chapter Four

| CONCLUSION
A PROPOSAL OF A NEW CONCEPT FOR ROBEERY

One of the basic reasons for broadening the robbery cate-
gory is to give explicit recognition to the function the robbery
concept serves as a protection of the person. Accordingly it is
proposed that the emphasis of robbery be changed from a coﬁbi—
nation of assault and larceny to#a“category primarily of pro-
tection of the person from acquisitive assaults ang,seconéarily
of theft. Thus, instead of robbery being called "aggravated
larceny" it would be more appropriate to call it‘“aggravated
assault."”

The trend of judicial decisions thus far has been to stretch

the common law elements as far as possible to protect the person.

However, such decisions have been limited by the common law require-

ments of robbery. The common law viewed pursesnatching as in-
sufficient force for robbery and courts, in the main, have felt .
compelled to abide by the rule. Also, because constrained by

larceny requirements, attempts to rob are not sufficient to con-

stitute robbery. However, in the areas of presumed fear, aspor-

tations, sufficiency of threats and consﬁructiVe force, courts have

developed doctrines which emphasize the nature of robbery as a
crime agalnst the person.

The desire to protect the person through robbery statutes
despite their larceny requirements, has produced theoretical in-

consistencies in the application of the law. For example, while.

| -151-
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‘the law allows for presumed fear, it does not include drunk rolls

without violence in robbery. While it is lega11y sufficient

that “somethinngf value" has been taken, whether or not it was

‘the object of the attack, attempts, regardless of how v101ent,

are still insufficient to constitute robbery. Thus we see

courts stretching the concept of value tc punish as a robber

an offender who tore the victim's pocket while searching for a

wallet and who carried the material a small distance.484
Inconsistent results are reached because of a clash be-

tween the traditional robbery requirements and theirecognition

by judges that robbery poses special danger to the person.

This judicial realization forces a departure from doctrinal

considerations. Instead, other factors are looked to such as the

social need for the control and punishment of robbery, the dan-

gerousness of thé robber's conduct and the harm done to the victim.

As a result, concepts are stretched to fit a social need. Judges,

then, realizing the personal danger of robbery tend, where possi-

ble, to de~emphasize the property aspects of robbery.

Jerome Hall in Theft, Law and Socijety noted a similar judi-

~cial development in the law of theft. In his introduction, he

statéd the way legal rules evolve:

Among the theories which were rather definitely ex-
pressed are the following:

(a) The functlonlng of courts is 31gn1f1cant1y re-
lated to concommitant cultural needs, and this applies
to the law of procedure as well as to substantive

law.

(b) The chronolog1cal order of the principal phases
of legal change is (1) a lag between the substantive
law and social needs; (2) spontdneous efforts ("Prac-
tices") of judges, other officials, and laymen to

=152~
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make successful adaptations; and (3) legisla-

tEclzgm''rectmi'cality and legal fiction function both

as formal links between the old law and the emer-

ging law and also as indexes to solutions of legai

problems. 48
Professor Hall then convincingly demonstrated these theoriés by
tracing the development, judicial and otherwise, of the éoncept
of possession and property in 1ar¢eny, as well as the develop-
ment of the crimes of embezzlement, larceny by triqk, false
pretenses and receiving stolen property. He aiso demonstrated
that in the areas of receiving stolen property, automobile theft,
embezzlement and petty theft then current law was inadequate to
rationally cope with social realities. _

Tﬁe same obpservation is true of robbery. Social needs and
realities are at odds with the traditional definition and rationale
of robbety. The courts, influenced by such ccnéiderations have,
by interpretation and technicality, made socially injurious
behavior "fit" into the robbery category. Legislatures also have
recognized the need to protect persons from acquisitive assaults
which for some reason do not amount to robbery and‘have created
categorieé such as assault with intent to rob for that purpose.

To give explicit fecognition to robbery as a category in

which the primary function and distinguishing feature is the

.protection of the person from acquisitive assaults, it is

necessary to broaden the current definition and remove it fur-

ther from the theft category.

Robbery should include all assaults on another person made

with the purpose of obtaining property.» In order to bring all
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such assaults into the robbery category, a new intent requirement
could be formulated: an intent to assault another, by force,
threats of'physigal harm, or snatching for the purpose of wrong-
fully obtaining or retaining another's pProperty. The actus
reus would be the act of so assaulting, whether by force, threats
of physical harm or snatching, whether or not property is obtained.
The new category would solve most of the definitional
questions traditionally associated with the open-secret theft
distinction. It would also place rules stretched by judicial
interpretation and technicality clearly within the robbery cate-

gory. Thus, the new category would include pursesnatches with-

- out other violence, drunk rolls where fear is employed, attempts

and resisting shoplifters and burglars where violence occurs
subsequent to the taking. The new definition wéuld remove robbefy
from the theft category and put it more clearly in the realm of
aggravated assaults. fThe widening of the definition pf robbery
would be desirable from the aspect of punishing all personal
confrontations by thch the offender hopes to wrongfully obtain

or retain another's property.

The English, in their Theft Act of 1968, adopted this re-
definition of robbery. The Act widened the concept of presence,
referred to a widened definition of theft (dishonest gpproprlatlon),
increased the type of property capable of belng stolen, replaced
taklng and asportation as requirements by appropriation and

switched the time of the requirement of a speczflc 1ntent from the

moment of taklng to the time of appropriation,

A prlpcipal drawback to widening the robbery category is

‘that robbery‘is,considered a very serious crime and that impor-
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tant consequences attach to the label “robbery." The effect of
labeling a person a robber is suggested by penal statistics. It

has been seen that robbery is one of the most severely punished of

all crimes.486

Because a wider robbery category would 1abe1 as robbery euen
more varieties of conduct than the current category, and thus
would label as "robbers" offenders who previousiy would not have
been labeled as such, it is suggested that the name of the crime
be ehanged. A possible name is "assault with intent to-steal." .
The name would be descriptive of the broader category and would
be placed in the class of crimes against the person.

Thus, the broader robbery category Qould enbrace conduct
ranging in seriousness from grave to petty. Modern technology
and social conditions have changed the types of prevailing
robberies and should change the concern of the law.

A broader robbery category makes it even more important to
distinguish among the many varieties of assaultive theft and
punish more harshly those robberies;deemed the most serious to
the victim and society. Thus aggravating factors are necessary.
However, care must be taken to choose those factors which really
should be punished more_severely. Different types of robberies'
‘carry different‘indidents and different risks. For example, the

listing of the value of property taken may well be an aggravating
circumstance in a personal robbery but because of the mitigating
effects of insurance is less serious in a commercial robbery.

Similarly, the use of accomplices in a bank robbery could ration-

ally be punished as an aggravating circumstanoe, But when applied
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to a street robbery it would be punishing more harshly what is
a sociological fact: the group nature of juveniie delinquency.
Keeping in mind that the new formuletion is designed to
protect the person, the most rational aggravating factor, apply-
ing with equal force to all robberies{ is that of the infliction
of serious bodily injury. The Model Penal Code has adopted the
infliction ofhserious bodily»injury as an aggravating factor:
"Robbery is a felony of the second degree, except that it is.a

felony of the first degree if in the course of committing the

theft the actor attempts to kill anyone, or pur%osely inflicts

or attempts to lnfllct serious bodily injury." ThlS approach
is sound and rational and the infliction of serious bodily injury
should be an aggravating circumstance for all robberies.

As has been noted,‘armed robbery historically and at present
has been and is a widely used aggravating factor. The problenm
with this factor has been a failure to distinguish between types
of arms and a failure to distinguish thevmanner of use of the
weapon. It has been approprjately observed that "while for
robbery the presence or absence of a weapon sets the degree,

whether the weapon is a machine gun or poéket knife is immaterial."488

That this observation is pertinent can be seen in a California case

‘which held that kicking with a shoe was a dangerous weapon w1th1n

the meaning of the first degree robbery statute if the offender
1ntended his shoe to be a Weapon. Furthermore, few courts and
legislatures have distinguished between the use of weapons,
the.cerrying of weapons or the displaying of weapons. Thus,

a‘robber simulating a weapon by placing his hand in his coat
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pocket is punished as harshly as a robber displaying a machine

gun. An excellent solution to this problem can be found in

Study Draft of the National Commission on Reform of the
Criminal Laws. The robbery section of the draft grades the
offense into three categories. The most serious robbery, a
Class A felony; is one in which "the actor fires a fireatm or
explodes or hurls a destructive device or directs the force of
any other dangerous weapon against another."~ Robbery is a Class
B felony‘when the 6ffender "possesses oOr p:etends to possess a

489 Thus

/lfirearm, destructive device or other dangerous weapon.
the draft distinguishes between actual use of a weapon and the
carrying or displaying'of a weapon.

Armed robbery as an aggravating circumstance, to be rational
must limit types of inétruments which constitute a weapon. Instru-
ménts which are nbt'nanufactured as weapons shoulé not bg in-
cluded. The use of such instruments, such as clubs or icepicks,
would be punished more harshly if the offender used one to produce
serious bodily injury. Secondly, armedﬁrobbery as(an aggravating
c1rcumstance should distinguish between the use of a weapon and
dlsplaylng or carrying of a weapon, punlshlng the former more
harshly. l

|  Apart from the infliction of serious bodily injury and
the use ofvarms as‘aggravating_circumstanCes,‘there should be no
othe¥ aggravating factors.  No statute can;Precisély fit all the
césé% or anticlpate all the behavior that such a statute is
designed to‘préVent. To try to do so by listing many aggraVéting‘

factors wnuld be to introduce overtechnicality into a classi-
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fication created to remove technicality and arbitrariness. The
two suggested aggravating factors set apart the more serious

elements in all types of robberies. Even Qithin the suggested

aggravating categories there is a range of behavior. Two cases

derived from police reports are illustrative. In the first, the
offender told a store employee that if the safe did not contain
$5,000 that he’would shoot him. The employee opened the safe
which‘did not contain the demanded amount and téld the offender
that he had no control over the amount in the safe or any means
to acquire.more.’ Despite this, the offender shot the employee |
through the temple, injuring.him seriously. In the second case,

a young offender ran up to~aﬂwom§n victim to snatch her purse.

The woman,vwho was old and weak, held onto her purse and this
resisﬁance seng her crashing to the pavemént, injuring her seriously.

In both cases, serious bodily injury was inflicted and both would

- be treated as aggravated robbefies. However, it would be widéiy

recbgniZed that the first type bf behavior ié far mnre serious.

The best approach to deal with these varlatlons within the
aggravatlng circumstances as well as variations among robberies is
fo; the judge to consider them in setting the minimum and/or

uFactersnﬁgch413 L2atening with a &angerous
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1nstrument the nature of the threat, the use of accomplices, the

type of establishment.robbed the number of victims, evidence of
plans or premeditation, and the motlve for robblng could ke set

out for con51derat10n. These dlscretlonary;guldellnes would aid

~in correlating the sentence to the particulér robbery with

which the defendant is chérged.' It would also help to achieve a
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proper balance‘between a legislative predetermination of the
seriousness of a wide'range of behﬁvior_and'a judicial and admini-
~strative’determihation of the place within that range o6f
seriousness a particular robbery falls. For exampie,rthe legis#
lature could find that robbers should be imprisoned for at least
a year but that the judge set the minihhm»senfence frOmrone to
_three years. The judge by looking at the robhery’guideiines
would be able to determine the gravity of the particular robberyﬂ
and sentence the defendant accordingly within ﬁhe discretionary
‘minimum sentence. | | |

A current phenomena which needs to be analyzed in terms of
sentencihg and treatmeént for’rohbery is the proiiferation of
‘juvenile and young offenders committing this type of crime. Youth-
ful offenders constitute most of the big city robbery offenders.
Sevenry percent of all arrests for robbery are of persons under
twenty five and a gocod portion of those are persons fifteen to

490

eighteen. A prominent sociologist has written about this

phenomene'anddthe pitfalls of using a robbery category to
punish-and label as robbery, activity very different from the

common and traditional conception of robbery.

Very often the crude legal labels attached to many
acts committed by juveniles give a false impression
'of the serlousness of their acts. For example, a
"highway robbery" may be a $100-theft at the point of.
a gun and may result in the victim's being hespital-
ized from severe wounds. But commonly, juvenile -
acts that carry this label and are used for statis-
tical compilation are more minor. Typical in the
files of a recent. study were cases involving two
9 year old boys, one of whom twisted the arm of the
other on the school yard to obtain 25 cénts of the
latter's 1unch money. This act_was recorded and
~counted as hlghway robbery
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The Model Penel Code, recognizing thié pPhenomena, sets aside

the "youthful offender” for special treatment and sentenc:.ng.492
Although there is currently a w1de range of behav1or con-

stltutlng robbery and it is unfeasible to set out in advance the

punlshment for all the varieties of robbery, there is indeed a

fairly discernible 1line betweenk"youthful type" robberies and
others. Most of the street robberies are by youths. Most :of

the youthful robberles are characterized by accompllcee thusg

corresponding tO'the "group" or "gang" nature of delinquency as

documented by sociologists. Clearly discernible from this is
the "loner" who is older, more experienced and more associated

with crime. When an older offender has accomplices, they are

usually fewer in number. Older offenders more often rob commer-

cialvestablishments except that juvenile offenders "hit" some

favaorite targets such as gasoline stations.

Whether the substantive law of robbery should recognize
this line between youthful robbery conduct and more traditional
robbery conduct is a perplexing question. To lﬁmp youthful
robbery behavior into e separate category would provide a wealth
of statistical information on a major source of concern--the
youthful offender. It would respond to the appeal by soc1ologlsts
for categories of social, or eﬁiological, significance. Such a
category would include approximately half of ell the robberies

committed. A new such category would be a recognition that

althoogh legally the harm done to the victim is the same as in

because of sociological facts youth

robberies are‘less culpable and deserve the special attention of
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the substantive law of robbery as well as o}ithe procedurel
criminal law. Furthermore, such a category would leave to be
punished as robbery behavior more traditionally associated with the
crime. - The loner, fearless and brash, #emanding money from a l
stranger at the point of a gun or knife or the two hiéhly skilled
professxonals robbing the proprietor of a commercial establlshment
would be clearly differentiated from the member of a group of
petty muggers or pursesnatchers.

. —-The problems with settlng up such _a category are three.

Fiist, there is respectable authority which denies that a penal
classification should be based on sociological considerations and
that such considerations, if relevant, should be taken into eccount

only in treatment and sentencing.493

Secgndly; there are
definitional problems. There is some doubt whether a claseifi-
cation which is'besed on sociological considerations can be

made deﬁioite enough to form an area of illegality. For example,’
penal claseifications'have traditionally,been based on defining
illegal conduct. . Setting apart not only conduct but social

status as well would involve serious problems of description as

well as of constitutionality. Additionally, enforcement problems

by the police would be severe. The police would be asked not only

' to enforce a statute based on very sophisticated and complicated

‘criteria but woufa be asked to enforce it against a group, the

makefup:of which is currently‘protesting against police harassment.:

A second definitional problem would be bound to occur if such a
o cla551f1catlon were made. Despite the seemingly clear line be-

tween "youthful"‘and other robberles, ‘there are many robber;es
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.which‘would’probably fall into a middle ground, thus defeating
the reeson for making,the‘distinotion. Third,'even if "youthful"
robberies were set apart for special treetment and called by a
different name, the proscribed conductAoelnésoefinltiooally
robbery would still be viewed as very serious. |

Thus despitebthe eeeming appeal at first glance of setting
aside "youthful" robbers for special substantive treatment, the
approach must be rejected;because of the very serious enforce-
ment and defini;ional problems. Instead, the distinctions based

on the yocuthful offender must come at the sentencing and treat-

ment levels.

Thus far, a widened robbery category with primary emphasis

of protecing'the person has been proposed, thegmechaniée of

~setting up such a oategory has been discussed, aggravating

factors have been choseri, discretionary guidelines for sentencing

relating 5pecifically to robbery have been saggested, and a

‘proposal to set -agpart for specxal substantive treatment "youthful

robberies" has been rejected. Remalnlng to be discussed are the
consequences of a broader robbery category. Or, put more specm-
fically, how does the wider'robbery category meet the stated goals
of solving definitiohal problems and réducing the technicality -and
arbitrariness in the current statutory strucﬁure? |

The wider robbery category would go far toward removing

many definitional problems historically associated with the open-

secret theft distinction." It would include snatching without

other vlolence in the robbery category as well as drunk rolls

and other thefts from persons without violence but’with means
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which would arouse fear in an ordinary man. A wider robbery v
to other statutory categories. For example, aggravated kidnapping

S? category would remove definitional problems associated with the
: statutes punish kidnapping for th ' i
inclusion of larceny in the robbery definition. In keeping with meens o poeas °¢ yobhemy wh seves
penalties. A wider robbery cat i iabili
the change of enmphasis of robbery toward a personal pretection Y oetegory wowld elen widin the M
| under the aggravating kidnapping stat .
category, attempts would be included in robbery thus eliminating ° Ppl 9 sratuse The seme Rolds, tre
| ‘ for the felony murder rule. Becau
a requirement of finding a taking and carrying away of property. ; : se these arrangements have been
controversial under the existin initi i
_Also included under this rationale would be violence used to ' e IOb?erY definicion, & wider
v . . definition would compel re-examination if ]
retain property wrongfully. This would include "borderland" ' i L ety aTbitren
h - o ‘ and inequitable results are to be avcided.
; areas of surprised and resisting shoplifters and burglars. It would
, A possible consequence of eliminating such offenses would be

be a further departure from the larceny requirement that the

: trespass occur at the time of the taking. Thus, the wider robbefy to decrease the range of discretion in the charging process. For
: category would remove many problem areas which have sometimes % exanple, the elimination of attempted robbery, assault with intent
prompted‘legislative action but too often have been treated under % to rob and larceny from the person as lesser included offenses
. traditional doctrine. ‘ - ? _ would take away from the negotiation process some of the alternatives
(; The wider category would also aid in eliminaﬁing much of {” over which to bargain or "cop" a plea. Since fewer categories

| & would be necessary, there would be less ] ri i ich

3 the current technicality and arbitrariness in the statutory scheme. ‘ & ’ 258 categories with which to
b A . £ negotiate. The present concept of r 3

The inclusion of many open thefts and attempts would make it 5 P P obbesy s both an assault

| and larceny category and the pletho s i 5
possible to eliminate such offenses as assault with intent to o ? Ta of statutorily related offenses

0

' make possible muiti le count indict
o ind attenpted sobbery.  inciuding viotende subsequant to P ictments for robbery the parallel

AR e

of which is not to be found in any other offense category. Studies

s

the taking in the robbery category would elminate larceny as a v

have shown that guilty pleas increase wh i id

lesser included offense and would eliminate problems of divisi- Y P e when there 1s a wide range
| , 494

of offenses set out in a multiple count indictment. The

R et

_bility such as charging lércemy for the taking and battery for .

. elimination cf some statutory offenses with the broadening of the
the violence. v |
robbery from larceny, while it would red umb
In broadening robbery, controversial statutory arrangements i ’ aduce Ehe nimbar of offenses
' | v available for plea-bargaining, would imi

such as the felony-murder rule or the aggravated kidnapping rule P ? 3 uld not completely siiminate :
, the discretion of the charging age.icies.
must be re-examined and revised or abolished.. This conclusion is : ' TIng Ageacies. Tt could have the anfect.
A . though, of beginning to direct that di i i i

drawn because of the relationship of the robbery category e ’ S £ diicmetion siong mational Unse.
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The present law of robbery suffers from definitional

problems based on its historical development as an assaultive-
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acquisitive crime; present statutory schemes are extremely ———

technical and often irrational blends of the common law and
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j! _ associated with feudalism. And the development of punishment punishment or private redress. As seen, however, the
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son or place, without just right, but not expressing the .
nature of quality of the wrong done." ) )
| Despite its correlation with robbery and its, at times,

interchangeability of meaning, the word plunder seems to

‘have an independent linguistic origin. ' The Oxford English

Dict. Vol. VII at 1023: German, plundern; late Middle High
German, Middle Low German, and Low German, plunderen (early

modexn Dutch & Dutch plunderen). Similarly Webster's 3d

New Int. Dict. at 1744 gives its origins as: German,
pl&ndern,‘from Middle High German plﬁndern, from plunder,
blunder household goods, clothes, from Middle Low German
plunder-; akin}to Middle Dutch plunder, plpnder household
goods . |

The definitions taken tbgether show that plunder contains
.elemPnts of rohbery but is broader than robbery. Plunder can
be robbery but it can also be the takzng of property by force
from a place, rather than from a person, it can be a taklng

by force by a gang; or, it can bela.taklng pursuant to a law-

ful activity such as a war. X

In the case of the Lex Salica, the word plunder probabiy

means robbery. First, the sectlon deals w1th plundering a

| person, thus excluding from its meaning the taking of goods

'from a place. The act1v1ty is belng .made unlawful, thus

excluding from its meanlng ‘the element'of,lawful act1v1ty.
Third, the sectioh,punishes "any one" thus excluding from its

meaning- the applicabiiity of gangs. Last, the title to the

section is translated "robbery."
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55.

56.

57.

to rob.

The Lex Salica, reprinted from Ernest F. Henderson's Select

Historical Documents of the Middle Ages (1912) translated

from Gengler, "Germanische Rechtsdenkmaler." 267 Ancient

and Prlmltlve Law, ,Supra note 53, at 500.

King Ethelblrht S Dooms, from Benjamin Thorpe's "Ancient Laws
and Institutes of England,"” (Vol. 1, Secular Laws) in

Ancient and Priﬁitive Law, §EE£E note 53, at 512,

The word reaf is linguistically related to the 0ld High German
word roubon which is the ancestor of the word robbery. Reaf
was from the o-grade of a pre-Teutonic abiant series, reup-,
roup-, rup-. The linguiétic-relationship is set out by the

Oxford Eng. Dict. Vol. VIII (1933) at 217 as follows: Comm.

Teutonic: 014 English reafian-; 0ld French ravia, rava;
0ld saxon, robon (Middle Low German roﬁen, Middle Dutch roven,
Dutch rooven); 0ld High German roubgn (Middle High German
rouben, German rauben); 0ld English reaf. The words have
counterparts in 0ld Norse (raufa, to break up or open), Gothic
(biraubon, to rob, strip), Latin (rompere, to break, burst),
and Sanskrit (ropayate break off).

That reaf is related to robbery and the 01d High German

N .
roubon is shown by the following entry under robbery in

Webster's 3d New Int. Dict.: Middle Engiish robben, from 014

. . n
French rober, of Germanic origin; akin to 0ld High German roubon,

(More is given at reave).

~

~ The Oxford Eng. cht.

states that rob is of Teutonic orlgxn, the stem roub- belng

represented in Engllsh by reave.

- Reave, an archaic but later form of reaf or reafian is ’

~defined as follows: "To commit spoilation or robbery: to
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58-'

59.
60.
61.
. 62,

63.

plunder, pillage 2. to despoil or rob (a person); to deprlve

i i ’ i was stolen
(one) of something by force.” Reif was that whleh

by the robbery Bereave is related to the old reaf as connoting

a robblng or taking away (bereaflan, to deprlve).

The translator's note sets forth the relationship conceptually
of weg-reaf to theflater forsteal,»robbery and hlghway robbery.
Weg-reaf appears to have been an offense similar to the Longo—k
bardic "weg-worte"..., and perhaps the later "fore-steal"

) (3 [ a
when it was attended with robbery. It might be termed a hlghw}y

robbery, were it not that this offense has acquired a techni-

cal sense which can hardly have been required to make out a

case of weg-reaf.

Ancient and Primitive Law, supra note 53,

at 512.

1d.
Essays, supra note 30, at 275-276, fn. 3.

General View, supra note 37, at 9.

Bracton used the manifest/non-manifest disfibction: it ie
unclear if it was taken directly from Roman law or if the
social COnditions giving use to the distinction were so
31m11ar as to give it an lndependent orlgln in England.

H.C.L.E., sugra note 25, at 132. The text writers also speak

of open theft, Plugknett, supra note 23, at 446. It appears

that thz meaning is similar. A manifest thief, then would be

one captured in the act or "hand having" (those with stolen

vgoods). Thus by definition the robber was a manlfest or

 open thief, but the category was b¥ no means limited to robbery.

F. M. Stenton, Anglo-Saxon England 491 (2d4. ed. Oxford: 1965)

k[hereinafter cited‘as,sﬁentonl.
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68‘
9.

70.

T e st e

2 Pollock & Maitland, supra note 27, at 451.
Meanihg the behavior was dealt with by private vengeance

(outlaw1ng) or by local authorities (lnfangthlef) or by

punlshment.
2 Pollock & Maitland, supra note 27, at 459.
The word roberia is Latin for robbery. We know that the

Anglo-Saxons had their own word, reaf or reafian, for

robbery and that it appeared in Ethelbert's Code. Anglo-

Saxon laws were primarily written in English (Plucknett,
Supra note 23, at 254; 2 Pollock & Maitland,'ggggg note 27,
at 82). However, due to the influence of Christianity,
eariy contact with the learning of Irish monks and gradually
increasing contact with the continent (Stenton, supra

note 62, at 178-182; C. H. Haskins, The Rennaisance of the

12th Century) Latin began to be used by English scholars and
the English oharters and 1ana-books appeared in Latin

@ Pollock & ﬁ@@tiand, supra note 27, at 82). However, reaf
and its forms“fraeueq, refen, reu, rewe, raaue and reaver)
were used through the Sixteenth Century (Oxford Eng. Dict.,
Vol. VIII at 217). Thus, Stephen was probably correct that
roberia was frequently used but‘forgot the English term

which was also frequently used in law until the Twelfth

- Century.

H.C.L.E., supra note 25, at 56.
H.C.L.E., suEra note 25, at 129; Plucknett, supra note 23,
at 446; 2 Pollock & Maitland, Supra note 27, at 495.

2 Pollock & Maitland, ‘supra note 27, at. 492.
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71. - R. Perkins, Criminal Law 236 (1957) [hereinafter cited as

Perkinsl.

72. 2 Holdsworth, A History of English Law 50-51 (1923) [herein-
after oited as Holdsworth]. |

73. Radcliffe & Cross, supra note 25, at 18.

74. 2 Pollock & Maitland, supra note 37, at 45.

75. General Y;gg, supra note 37, at 10, Radcliffe & Cross, supra

note 25, at 19-20, 28. |

76. General View, supra note 37, at 8.

77. 2 Pollock & Maitland, supra note 27, at 459.
78. H.C.L.E., supra note 25, at 458.

79. 2 Holdsworth, supra note 72, at 256.

80. 2 Pollock & Maitland, supra note 27, at 453.
8l. Id.at 454: "[The Normans]...confirmed the old’ franchises

of the churches, they suffered French counts and barons to
stand in the shoes of English earls...and claim the_juris-
dictional rights which had belonged to their dispossessed

antecessores. In charter after charter regalia were showered

on all who could buy them. This practice however must be

looked at from two sides: if on the one hand it deprives the
king of rights, it implies on the other hand that such rights
are his; that he'does sell them proves that they are his to
sell." ‘

82. Plucknett, supra note 23, at 15.

83. 2 Pollock & Maitlaﬁd;'ggggg note 27, at 456,

84. Radcliffe & Croes,‘ggggg note 25, at 34.

~ The Treatise on the Laws & Customs of the Realm of England

=175-

86.

87.

.. 88.

89.

90.

91.

92.
93.

94.

1nafter cited as Bracton]

Commonly called Glanvill. 3 (G. D. G. Hall Ed. 1965),

"Crimen quod in legibus dicitur crimen lese maiestatis, ut
~de nece uel seditione persone domini regis uel regni uel
exercitus; occultatio inuenti thesauri fraudulosa, placitum
de pace domini regis infracta; hom101d4um, 1ncend1um,
roberia; raptus; crimen falsi, et si qua sunt similia; que

scilicet ultimo (puniuntur) supplicio aut membrorum

truncatione." [emphasis added] [hereinafter cited as Glanvill].

Cardinal Documents in British'History (R. L. Schuyler and

C. C. Weston, Eds.), "The Assize of Clarendon, 1166“ 22 (1961)

[herelnafter cited as Cardinal Documents]

2 Pollock &‘Maitland,'sugrq note é?,'at 457.'

1 Holdsworth, Supra note 72, at 57: "Nullus. vicecomes, con-
stabulariusy coronatores, vel alii ballivi‘nostri; teneant
placita coronae mostraeo"

Glanvill

supra note 85,»at 171: “8i uero per huiusmodi

legem super tali crimine fuerit quis conuictus, ex regie
dispensationislbeneficio tam uite;quam membrorum suorum
eius pendet iudicium sicuti in ceteris placitis de felonia."
Id. at 172: "[Pler omnia in curia legitime negante, tunc
per duellum solet placitum terminari."

Id. at 4: "Excipitur crimen furti goud ad uicecomites
pertinet et in comitalibus placitatur et terminétur.“

2 Pollock & Maitland, supra note i?,'at 493,

Id. at 494,

Id. at 493; Bracton, Leglbus Angilae 509 (2 wass Ed.) [here-l
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. . 4 .  "Pur t i 1 i faci i g i
95. Section 1 of"The Assize of Clarendon, 1166 Cardinal .’ 108 Furtum est contrectatio fraudulosa lucri faciendi gratia, vel

b id - ) . ipsius rei vel etiam usus ejus ssessioniave." Instit., iv.l
2 Documents, suprz note 86. P J ko ’ ’

96. 2 Pollock & Maitland, supra note 27, at 493; Plucknett, supra and big. xivii, tit. 11, 1,3. 3 H.C.L.E., supra note 25, at 131

states that although the Roman definition excluded invito illo
note 23, at 15. .

cuius res, against the will of the owner, and animus furandi,

97. 4 Blackstone's Commentaries 238 [hereinafter cited as Blackstone].

. intent to deprive, these requirements were supplied in practice.
98. Cardinal Documents, supra note 86, at 22. P . a PP p

. . Perhaps the latter is not present in the definition because the
99. Glanvill  supra note 85, at 175: "De Crimine roberie: Crimen P P

intent to deprive did not need to be to deprive permanentl
quoque roberie sine specialibus intercurrentibus preteritur." P P P Y

_ i an law.
100. Bracton, supra note 94, f£f. 150b. in Rom

: | b . 3 H.C.L.E., supra note 25, at 132.
s 101. 2 Holdsworth, supra note 72, at 359; Id.at f£in. 8: "Y¥.B. , 3 109. 3 H.C.L.E., supra note 25,

_ . . t5 2 Twissed): " Lme ’
33-35 Ed. 1. (R.S. 502 Mallore, J., says, 'I saw a case... 110 ‘Bracton,.ggggg note 34, a 03 { wi ) Cum animo duo

. ) ) uia sine animo furandi rnon committitur."
where one 1., because his rent was in arrecar, tcok his farmer's 4

, . . X . . . Id. 513: "Et non refert utrum ras uae ita subtracta fuit
% corn and carried it off, and disposed of it at his pleasure, 111, Id. at E , q ,

-

extiterit illius appellantis proporia vel alterius, dum tamen

§  Qf and he was hung for that deed.' Malbersthorpe- 'It is not
I e ) A . de custodia sua."
e to be wondered at'." See also, 2 Pollock & Maitlard, supra

£ note 27, at 497. . - 112, Id. at 509-511: Est etiam quasi. furtum, rapina, quae idem

’ iantum ad nos robberia, & est aliud gen contractationis
B 102. Plucknett, supra note 23, at 447 citing Y.B. 33-35 Edw. 1 est ¢ q ’ g

. contra voluntatem domini, & similis poena sequitur utrum
(Rolls Series) 503; H.C.L.E., supra note 25, at 79. ’ P q 4

delictum, & unde praedo dicitur fur improbus: uis enim magis
103. 2 Pollock & Maitland, supra note 27, a% 492. P ® ? i

; contractat rem aliqua invito domino uam ille qui vi rapit?*
104. Fourth Report of the Commissioners on Criminal Law (1839) e ¢ 4 q P

Cas ke el . . . . 113. B : supra note 94 at 425 (2 Thorpe Ed.).
ixvii, 1xxi-ixxii quoted in Michael & Wechsler, Crim. L. & 1 racton, supra 25 ( e )

: ~ 3 - - LY . L3 .El t 25 at 1320
Its Admin. 383 (1940) (hereinafter cited, Fourth Report]. 114. 3 H.C.L.E., supra note 25,

105. Charles Homer Haskins, The Rennaisance of ‘the 12th Century 115. 3 Holdsworth, supra note 72, at 368.

(1957) : : o 116. 4 Blackstone, supra note 97, at 241.
‘ : | . v o ti i and Indictable Misdemeanors
106. 2 Holdsworth, supra note 72, at 228. 117. 2 W. O. Russell. ' A Treatise on Ccrimes
. o 13 Y - - 1 l R
107. Bracton, supra note 94, fn. 150 at 424, (2 Thorne): “Furtum %B‘ 62 (1828) [hereinafter cited as Z Russell]
est secundum leges contrectatio rei alienae fraudulenta cum animo -178-

furandi, invite illo cuius res illa fuerit."
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118. Fourth Report, supra note 104, at 383.

j' 7 mitigate the extreme rigor of the criminal laws, but was
R 119. 3 Coke, Institutes 67 (1797) [hereinafter cited as 3 Coke]. '

found to involve such gross abuses that parliament began

120. 2 Pollock & Maitland, supra note 27, at 493. )
v p f to enact that certain crimes should be felonies ‘'without

121. H.C.L.E., supra note 25, at 458. benefit of clergy'..."

122. 2 Pollock & Maitland, supra note 27, at 493. 12 e ) .
7. 77 €. J. S., Robbery", §l: "Highway robbery is robbery

123. 1Id. at 496. . )
Id committed on or near the highway or other public place; a

124. Radcliffe & Cross, supra note 25, at 67. .
’ pra ’ robbery committed on persons using or traveling a public

125, 1Id. . . .
v I — highway. Highway robbery is not a distinct crime, being a
s 126. Black's Law Dictionary (4th ed. 1951), 200-201: "In its ] .
form of robbery. 1It.is a common law offense...Robbery

original sense, the phrase denoted the exemption which was . . . \ ..
committed in plain view of, and within a reasonable distance

RETIEE

accorded to clergymen from the jurisdiction of the secular

g; | {§' from a highway is highway robbery. The fact that neither
¥ courts, or from arrest or attachment on criminal process b
E - | ; S accused nor prosecutor know of the road constitutes no de-
& issuing from those courts in certain particular cases. After- fense."
wards, it meant a privilege of exemptions from the punishment g: Also, Anderson v. Hartford Accident d Ind
. _ g . ’ v. ccident and Indemnity Co.,

of death accorded to such persons as were clerks, or who
’ _ 77 Cal. App. 641, 647, (1926): "[Tlhere were three sorts

KX

Sglisr

A
5%

©
&y

could read. This privilege>of exemption from capital . 5
of public highways--one called 'iter,' over which the

punishment was anciently allowed to clergymen only, but E : .
: pPeople passed on foot; another called ‘actus,' over which they

AT A

afterwards to all who were connected with the church, even
_ passed on foot or horseback; and a third called ‘via,"

its most rdi ££i d at a still later time to 5 " o
it subordinate officers, and at a st later | over which they passed on foot or horseback, or on vehicles

o e Bn )
A R

2%

all persons who could read (then called 'clerks') whether . _
: with wheels..., and although the statutes use the words 'public

ecclesiastes or laymen. It does not appear to have been . .
y PP ‘ highway,' still they do not embrace any but the last kind~--

extended to cases of high treason, nor did it apply to mere . vt -y L _
the 'via,' or by way of pre-eminence, the highway."

misdemeanors...As a means of testing his clerical character, " ) . .
128. The Highway in Legal History," 165 Law Times 9-11 (1928) .

he was given a psalm to read (usually, or always, the fifty- 129 6 Holdsworth, supra note 72, at 405, fn. 5; 4 W. & M. c. 8
. ! ¥ E 7 ? . H o & M. .

first,) and, upon the reading it”correctly, he was turned (1692)

RS el et S TR i % s AN ol

over to the ecclesiastical courts, to be tried by the bishcp 130 AW. & M c. 8 (1692)
. . R Y .y - .

‘ ‘ i * o0 i i ‘3 . tl t [ )
or-a jury of twelve ?lerks Thls‘prlyilege operat::d greatly to 2 131. 23 Hen. 8, c. 2 (1512).
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132. 23 Hen. 8, c. 1 (1531) made perpetual by 32 Hen. 8, c. 3 and summarizers of the common law.

(1540) . Though the elements of larceny may Seem to be given

superficial treatment in this section, the relevant problem.

133 1 Edw. 6, c. 12, s. 10 (1547).
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134. 23 Hen. 8, c. 1 (1531). areas will be discussed.

135. 3 W. & M., c. 9, s. 1 (1691). 152. Clark & Marshall, A Treatise on the Law of Crimes 882

136. 4 Blackstone, supra note 97, at 243. (7th ed. 1967) [hereinafter cited as Clark & Marshalll.

137. J. Hall, Theft, Law and Society 356-363 (1935) [hereinafter 153. 4 Blackstone, supra note 97, at 232.

cited as Halll. On these pages Hall has an excellent 154. cClark & Marshall, supra note 152, 883; Perkins, supra note 71,

summary of "Statutes on (1) Benefit of Clergy: (2) Non-Clerga- at 237.

ble Offenses And (3) Transportation and Other Penalties--1276 155. 3 Coke, supra note 119, at 107.

N
Tt

,.

to 1857." 156. Clark & Marshall, supra note 152, at 883; Rex v. Blackham,

128. 7 & 8 Geo. 4, c. 28, s. 6 (1827). 2 East P. C. 711.

139. Hall, supra note 137, at 118. 157. People v. Jennings, 158 Cal. App. 2d 159 at 165, 292 P2d 897

140. 1Id. (4th Dist. 1958).

141. 4 Blackstone, supra note 97, at 239. 158. 4 Blackstone, supra note 96, at 230.

142. Id. £ 159. Id. at 242.
143, 1d. at 237-239. i 160. 2 Russell, supra note 116, at 64.
144. 7 & 8 Geo. 4, c. 29, s. 7 (1827). Ié 161. 4 Blackstone, supra note 96, at 23l.
145. 48 Geo. 3, c. 129 (1808)- .g 162. 3 Coke, supra note 119, at 108.
146. 7 Will. 4 and 1 Vict., c. 87, s. 2 (1837). ! 163. Clark & Marshall, supra note 151, at 88l.
147. 24 & 25 Vict., c. 96, s. 43 (1861). -% 164. Rex v. Moors, 1 Leach C. C. 335 (1784).
148. 6 Geo. 5, c. 50, s. 23. )é 165. People v. Melendrez, 25 Cal. App. 24 490, 494, 77 P. 24 870
149. J. A. Andrews, "Robbery," 1966 Crim. L. R. 524 at 528 (1966) z (24 Dist. 1938) .

[hereinafter cited as Andrews] . 166. People v. Clark, 70 Cal. Apé. 2d 132-133, 160 P. 2d 553

150. Id. (2d Dist. 1945).

151. This section will deal primarily witgh the writings of Coke, 167. 4 Blackstone, supra note 97, at 242.

Blackstone, Hale and Russell, the principal commentators 168. 3 Coke, supra note 119, at 69.
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169.
170.
171.

172.

173.

174.
175.
176.
177.
178;
179.

180.
181.
is2.

183.

184.
185.
186.
187.
188.
-189.
190.
191.
192,

Id. at 68.

4 Blackstone, supra note 97, at Z32.
3 Coke, supra note 119, at 108. |

2 F. Wharton, A Treatise on Criminal Law- 1331 (llth ed.

Rev. 1912) [hereinafter cited as 2 Wharton].

1d.

Hall, supra note 136, at 80.

H.C.L.E., supra note 25, at 30.

This is Perkins' definition; see Perkins, supra note 70.
3 Coke, supra note 118, at 68.

4 Blackstone, supra note 96, at 242.

2 Russell, supra note 116, at 65.

Smith v. Desmond (1965) A. C. 960; This case is discussed
infra.

5 & 6 Edw. 6.vc.’9 (1552) .

4 Reeves, History of English Law 432 (1880).

Hall, supra note 137, at 35; 4 Blackstone, supra note 97,
at 230.

2 wharton, supra note 171, at 1291.

4 Blackstone, supra note 97, at 242.

3 Coke, §gg£g‘note 119, at 68.

2 Russell, supra note 117, at 67.

1d.

Clark &.Marsﬁall,'gggzg note 152, at 890.

R. v. Mocre, 1 Leach 335 (1784).

R. v. Mason, Russ & Ry., 420 (1850).

R. v. Macauley, 1 Leach 287.

-183-

193.
194,

195,
196;
197.
198.

199.

200.
201.
202,

203.
204.
205.
206.
207.

208.
209.
210.

211.

212,

'213.

Stewart's Case, 1 Hawk., €. 35, s. 1 (1690).

Clark & Marshall, supra note 152, at 890; 4 Blackstone,'

supra note 97, at 242.

- See discussion of the 1968 English Theft Act, infra.

See 7 Will. 4 & 1 Vict., c. 87, s. 2 (1837).
Perkins, supra note 77, at 239. ‘

2 Russell, supra note 117, 70-71; Rex v. Blackham, 2 East,

P. C. 711.

2 Wharton, supra note 171, at 1291; Clark & Marshall, supra
note 152, at 891; Perkins, supra note 71, at 238.

4 Blackstone, supra note 97, at 242.

Id.

See e.g., Clark & Marshall, supra note 152, at 891; Perkins,
supra note 71, at 239.

4 Blackstone, supra note 97, at 242.

2 Russell, supra note 117, at 72.

Perkins, supra note 71, at 239.

4 Blackstone, supra note 97, at 239.

Sée discussionrof 1968 English Theft Act and Model Penal Code
definition of robbery, infra.

R. v. Donally, 1 Leach 193 (1779).

3 Coke, 52252 note‘ll9, at 68.

Hughes' and Willings' Case, 1 Lewis 301 (1825).

R. v. Donally, 1 Leach 193 (1779) ; 2 Wharton, supra note ‘170,
at 1294.

2 Russell, supra note 117, at 72.

1d. at 71.
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234. Andrews, supra note 149, at 525.

'214. Id. at 75. )y _
— . * 235. Eo' at‘ 527 ..

215. 1Id. at;76; 2 Wharton, supra note 171, at 12955 |
k. 4 'i Leach 193 (1772) 236. This would amount to a subsequent dishonest retention which
216. R. v. Donally, each . ). - .
217. 2 Russell, supra note 117, at 72; 2 Wharton, 'supra note 171, specifically is larceny under the new act:
3 r N A :
ki upra note 71 at 324 "3- (1) Any assumption by a person of the rights of
at 1295; Per 1ns,'su2 .

218 2 East P. C at 729 quoted by W. Winder, "The Deveiopment an owner amounts to an appropriation, and this in-
» ’ . L

1 k 1," The Modern T,aw Review, 21 at 29 (1941). cludes, where he has come by the property (innocently or
of Blackmail,

not) without stealing it, any‘later assumption of a right
219. Id. at 29. | '

_ 71, at 324 to it by keeping or dealing with it as owner."”
~ 220. Perkins, supra note ;@ . .

237. E. Taylor, "Theft Act 1968," 65 Law Soc. Gaz. 764, 765
(1968) .

221. 1Id. at 325.
222. 24 & 25 Vict., c. 95 et seq.

4 238. There is some evidence that the Puritans focused on the
223, 6 & 7 Geo. V., c. 50 et seq. ‘

‘ (1968) 60 et seq ‘Biblical mandate of restitution discussed in the introduction.
224. English Theft Act r Co .

225 F th Report supra note 104, at 386; Andrews, supra note See G. L. Haskins, fA Rule to Walk By," from Law & Authority
. our R _ WS, € P ‘

@@g

in Early Massachusetts (1960).

. 96 43 (1861) 239. The Laws of the State of New Hampshire, exeter, sec. 11 (1815} .
226. 24 & 25 Vict., c. , X .

: ‘ nd 1 Vict .. 87, s. 2 (1837) Robbery in- New Hampshire at this time was a cap1ta1 nffense.
227. 7 Will. 4 and 1 Vict. c. 87, s. ¢ .
- 240. New York Laws, 1772-1801, 24th Sess., Chap. LVIII, Kent and

Radcliff (1801).

228. 7 Geo. 2, c. 21 (1740).

229. Sections 12-16, 17, 18-19, 21-23, 24, 27-3Q, 37,\and 39 wh;ch

ded 4 h or rabbits; dogs; pirds or beats in 241. Rev. Code, Del. (1915), Source: 4716, s. 20 (1852). The
included deer; hares ¢ P« P , _

A ER R T S RARL O SO

£i t; fish; choses in action; trees; shrubs, fruit and 1852 robbery statute did not even provide capital punishment
confinement; fish; ct _

abl 4, ore and minerals in the category ofiproperty for aggravated robberies such as highway robbery and robbery
veget es; and, oL Srt ’

in a dwelling-house.
capable of belng stolen.

Bt TR e il

p 149, at 525 242, Rey. Stats. of Del., 4716, s. 20 (1915); Souree: Code 1852;
230. Andrews, supra note ;s a - |

231. Smith v. Desmond (Reg. V. Desmond) A. G. 968 (1965). 26 Del. Laws, Ch. 271; 23 Del. Laws, Ch. 213.

243. 2 Bishop, Criminél Law (8th ed.) 678; State v. McCune, 5 R. I.

232. 1d.

233. Id. at 987.

60 (1857); State v. wilson, 67 N. C. 456'(1872);‘State’x. Burke,

“ s -186~
-185~- -
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73 N. C. 83 (1875).
244, the, "The Law of Aggravated Theft," 54 Colum. L. Rev. 85

(1954) [hereinafter cited as Aggravated Theft].
245. Cal. Pen. Code sec. 211. |
246. Aggravated Theft, supra note 244; at 100-101 gives the
foliowing summary on how various jurisdictions classify
robbery:
"A few states classify robbery into degrees (Kan., Minn.,
Mo., N. Y;; N. D., Okla., S. D.), first degree robbery gen-
erally involving the use of actual violence or a threat of
immediate injury...Much more common is the pattern followed .
in other juriédictions which prescribe severer penalties
for an offense called aggravated robbery. The aggravating
factors relate to the method of perpetration or the place
of commission. Aside from those few jurisdictions which
treat robbery committed by violence as-aggravatéd robbery
(Cal;,,Conn;, éa.), there is little similarity to‘the
factors essential to first degree robbery. ‘Typical bases of
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249. 77 C.J.S. “"Robbery," sec. 25, 464-465.

-187-

s 3
i t\s.mjmt_&xzé\’xa:éa&h%"/3;?'--' bty

By GRS

S

-

Y. Coleman, 53 Cal.

83 Cai. App. 24 lo7,

128 cal. app,

-+ 128 Cai, APp. 105 at jgg,

250, People v Seaiman
(1927)
251, g;gg;g.g. Raner,
Peogle v
People v 'Aranda
265 (1944)
252, Peogle‘g.'Raleigh,
at 753.(lst.Dist. 1932),
253. 1g
254, 3

255. 14.
256. D 0
56 People v, O'Neal,
Y. Crowl, 28 ca;
V. Linn, 168 éal
257. People v

258, Peogle'v.

Id., 128 ca3.

v. Raleigh, 128 caj.
78 Cal. Rptr.

Graham;

App. 105 at 108-199.

259. 43 le.'JUr.
260, Mode} Penal Code, Sec. 222.3
261, Model Penal Code ;
262. National Commlssion
Study Draft, sec.
Draft].
263,

Fanping Y. State, 66 Ga.
596, 49 S.wW.

So.

~188~

App. 24 1s,
+ 63 cal. 249 31s,

217, 4s5
78 Cal. Rptr, 217 at 233,
24 (Rev.), "Robbery,

167 (1880) ;

Thbmgsix;

47 cal, Reptr. 353,

» 335 p, 2d 964 (1959).
App, 105, 1¢ P,

Seec. 11, p. 47.

- 'State'x.'John, 50 N.

(1857):'Hammbhd'x;
2d 779 (1932) ;
8l (1891); i

ackson v.' State, 114 Ga.

State, 121 rex.

l | 2d 430'(1959)}
82 P. 29 507 (1938) ;

194 P. 2d 37 (1945,
127 P. 24 309 (194,

407 p. 24

105 at 108, 16 p, g 752

Peogle

3d 752 (1933);
P. 24 153 (1949,

C.

Crim,
State, 91 Ala. 34, ¢

826,'4ous;n. 1601



264.

e g e ) T Aard e e )

265.

266.

267.

269.

270,

(1902) ; Harris v. State, 118 Tex. Crim. 597, 39 S.W. 24
881 (1931) ; Terry v. Nat. Surety Co., 164 Miss. 394, 145 So.

111 (1933); Lear v. State, 39 Ariz. 313 6 P. 24 426 (1931);

People v. Jones, 290 Ill. 603, 125 N.E.256 (1919); State v.

Parker, 262 Mo. 169, 170 S.W. 1121 (1914); Routt v. State,

61 Ark. 594, 34 S.W. 262 (1896); People v. Young, 214 Cal.

App. 24 641, 29 Cal. Rptr. 595 (1963); State v. Adams, Mo.,
406 S.W. 24 608 (1966); McClendon v. State, Okla. Cr. 319

P. 24 333 (1957);‘Pe0p1e'z,'Chambliss, 69 Ill. App. 24 459,
217 N.E. 24 422 (1966). | |
2 Russell, supra note 117, at 677'The'King'x; Baker, 1 Leach

290 168 Eng. Rep. 247 (C.C..1783).

U. S. Dep't..of Justice, F.B.I., Uniform Crime Reporting

Handbook, 20° (1966) .

State v. John, 50 N. C. (5 Jones L.) 163; 69 Am. Dec. 777

(1857) ; State v. Trexler, 4 N. C. (2 Cas. Law R. 90) 188,

6 Am. Dec. 558 (1815); State v. Clemons, 256 Mo. 514, 202
S.W. 2d 75 (1947).
Clark & Marshall, supra note 152, at 891; 77 C.J.S., "Robbery,"

sec. 25, 458; 46 Am. Jur., "Robbery," 146.

' People v. Chambliss, 69 Ill. App. 2d 459, 217 N.E. 2d 422
(1966) ;' People v. Young, 214 Cal. App. 24 641, 29 Cal. Rptr.

595 (1963); People v. Brown, 76 I1l, App. 2d 362, 222 N.E.
2d 227 (1966). | '

"Rex V. Moore, 1 Leach C.C. 335 (1784); Rex x; Mason, Russ. &

R. 419 (1820). - C

Smith v. State, 117 Ga. 320, 43 S.E. 736 (1903); Monaghan v.
§gggg, 10 Okla. Crim. Rep. 89, 134 E:a2d 77 (1913); Smith v.
Clemons, 356 Mo. 514, 202 S.W. 2d 75 (1947).°

| | 199 |

[N T

petnl

4

PR e

B s R S
e .
. W L

#
£
¥
5




} 271. Clark & Marshall,_sunra note 152, at 890.

27?. 46 Am Jur. , “Robberj,“ sec. 15 146.

273. Rex V. Moore,vl Leash c.c. 335 (1744), Rex v..Mason,‘Russ. & “:4

419 (1820).

274, Evans v. btate, 80 Ala. 4 (1885), People v;ﬁJefferscn,‘3l

“cal. app. 2d 552, 88 Pp. 2d 238 (1939) 5 State V. Clﬂmons,

356 Me.\Sli 2oz‘s W, 2d°75 (1947)-' ”“f : fs“"'a‘ vvvvv o

275. __g}ster v. Stat

C

(1962) oo er State, Tenn.,'*iy 2d 75, Cranford Ve
isﬁe' o “gtate, Tex. App.,.snv S.W. 2& 957 (1964), B

276.; 4 Blackstone, sugra note 97, at 241, Bracton; supra note 100,

278' Clark & Marshall, sugra note'152, at:§ S,Zfi'
12?@. 4 Blackstone, sugra note 97, at 241,.

Eng.nnep. 222‘(1782), Rex.;:

Eng.sRep. 222‘(1782), Rex~;v

283., Fannlng v. State, 66 Ga..lﬁ?ﬁ(ysf

L

“i7280; Stewart's Case,2 East, P C. 702. Danby s Case. 2 EdStu P C‘.:’*c'

e B

b""5281. Branny s Case, 1 Leach C.C.. 241; n.,163 Eng. Rep. 223' n (1778)' o

284.

285.
286

287,
288.

289.

290,

,1294_

i’
i

}
I
{
3

Commonwealth v. Dimond, 3 Cush. (Mass.): 235 (1849) ; Johnson

Commonwealth, 24 Gratt.

(Va.) 555 (1873).

Cal. Pen.~Code sec. 487 (2).

.. "Ga. Code Ann., sec. Zﬁéiﬁﬁﬁ

sec. 26 2501 (1953) .

(1969) fOrmerly Ga. Code Ann.,

D. C. Code Ann., sec. 22- 2901 (1951), as amended 1967.

Brown . v. Commonwealth, 135 Ky. 635 117 S. W 281, 135 Am,

St. Rep. 471, 21 Ann. Cas. 672 (1909), Jones V. Commonwealth,

112 Ky. 689, 66 S.W. 633, 57 LRA 432, 99 Am.,St. Rep. 330

(

3902) ”*a,,

Jones V. Commonwealth, 112 Ky. 689 66 5.W. 63 (1902).

I

d., 66 S W. 633 at 634.

Model Penal ‘Code, Tent. Draft No. 11 sec. ?22 1 (1960)

I
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259919 L4 ﬁllen..iz’cai: App.

\,\ -
-4
A
i
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called prrvate evtortlon and a narrow 1nterpretatzon was

) W‘. H,o Do Wl?lder ,‘ "Th-e el

Development of Blackmall,k's Modern E.B.*Zl at73q-3locl94l)
" [hereinafter c1ted as Wlnder]

Perklns, uEra note 71,7at 325.
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Aggravated Theft, sugra 244, at 88—89.
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9 Geo. 1, c. 22 (1722) (The Waltham Black' Act) 30 Geo.
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g 354.
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'Perklns, supra note - 71, at 325, Aggravated Theft, sugra note

244, at 85.
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B
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‘\Model Penai Code, Tent. Draft No. 2, Comment to sec. 206:3

(423 4) at 15-76.
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3}fm365', Id. at 91, N J. .Stat. Ann., sec.<2A-‘ 105-3 (1969) (any civil 377; Aggravated Theft, supra note 244, at 84. -
i '”inJury), Tex. Pen. Code Ann., art. 1409 (1953) (some 1llegal | 378. 4 3136k§tone,‘§2223 note 97, at 219. o , ;Qig%gﬁi |
5;;;%‘:- dot) § Peogle v Loveless, 84 N.Y. Supp. 1114, 1115 (ct. Sup-r5 379. @odél Penal Code, {Tent. Dtaftrll), Comments to sec. 212.1 | ;TKQ
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