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T he health and fitness levels 
of law enforcement em­
ployees are a legitimate 

concern of law enforcement ad­
ministrators and the American 
pUblic. Law enforcement 
employees are expected to main­
tain high levels of physical fitness. 
However, many fitness-related 
problems and illnesses are brought 
on by lifestyle factors, such as to­
bacco usage, improper nutrition, 
and the lack of exercise. Some 
administrators have responded to 
the concern for employee fitness 
by developing mandatory health 
and fitness standards, such as non­
smoking regulations and obesity 
control guidelines; others attempt 
to ensure fitness for duty through 
the use of agility tests that meas­
ure a person's ability to perform 
specific tasks. 

, , 

Establishing Health 
and Fitness Standards 

Legal Considerations 

This article assesses the legal­
ity of various health and fitness 
standards under Title V 11 of the 
Civil Rights Act of 1964' (here­
inafter title VII) and the U.S. Con­
stitution. Court decisions suggest 
that law enforcement administra­
tors have considerable latitude 
under the Constitution to enforce 
reasonable health and fitness 
standards that promote good health 
and job-related fitness in a positive 
manner. Conversely, title VII is 
violated by mandatory standards 
that disproportionately disadvan­
tage women and are not properly 
validated as job related. 

This article begins with a 
brief discussion of so-called 
"well ness" programs that estab­
lish goals for good health rather 
than mandatory standards. Next, 
the legality of various mandatory 

By 
DANIEL L. SCHOFIELD, S.J.D. 

Special Agent 
Legal Counsel Division 

FBI Academy 
Quantico, VA 

fitness standards is assessed in the 
context of recent court decisions 
involving law enforcement em­
ployment. Finally, specific recom­
mendations are offered for the 
implementaiion and enforcement 
of health and fitness standards. 

A "WELLNESS" APPROACH 
TO EMPLOYEE FITNESS 

A first and essential step in 
promoting the health and fitness of 
law enforcement employees is a 
department "wellness" program 
that el'courages good health and 
provides various health-related 
benefits to employees on a volun­
tary basis. All law enforcement 
organizations should have a 
"wellness" program that provides 
employees with educational infor­
mation on lifestyle issues, such as 
drinking, smoking, diet, and 
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Special Agent Schofield 

" 

proper exercise. Various facilities 
and incentives can be offered to 
encourage employee participation 
in fitness programs. For example, 
the FBI's "Focus on Fitness" pro­
gram provides 3 separate hours per 
week, on-duty time, for vigorous 
physical exercise programs. This 
commitment in finances and time 
is a definitive statement that as an 
institution, the FBI cares about the 
health and fitness levels of Agents 
and the tremendous impact those 
levels have on the individual's 
personal and professional capa­
bilities. 

. 'Wellness" programs that 
merely establish goals for healthier 
employees are not violative of 
either the Constitution or title VII 
because there are no mandatory 
fitness standards or agility tests 
requiring a specific level of fit­
ness. However, employees can be 
required to participate in "well­
ness-related" activities, such as an 
annual physical examination, 
training and counseling sessions, 
or a periodic fitness test to meas­
ure overall health and fitness. 
Required participation during 
working hours is a reasonable con­
dition of employment that enables 

To be legally 
enforceable, all 

mandatory fitness 
standards must be 

reasonable. 

" 
law enforcement administrators to 
gather information relative to 
employee health and fitness for 
duty; no constitutional or title VII 
provisions are implicated, since 
there are no mandatory standards 
resulting in adverse personnel 
action except for an employee's 
insubordinate failure to partici­
pate. 2 

MANDATORY STANDARDS­
GENERAL CONSIDERATIONS 

The implementation and en­
forcement of mandatory health and 
fitness standards in a law enforce­
ment organization raises potential 
legal issues under the Constitution 
and title VII. To be legally en­
forceable, all mandatory fitness 
standards must be reasonabie. The 
Constitution only permits the 
enforcement of mandatory stand­
ards that have a "rational basis" 
and are fairly implemented. J 

However, the legality under title 
VII of a particular standard often 
depends on its impact. Title VII 
requires that mandatory standards 
with a disparate impact on women 
be justified by proof of job 
relatedness, which is considerably 

more burdensome for the govern­
ment than the "rational basis" 
test. 4 The following discussion of 
court decisions illustrates the dif­
fering levels of governmental jus­
tification that are necessary to 
establish the legality of various 
mandatory standards. 

"Rational Basis" Required If No 
Disparate Impact 

Mandatory health and fitness 
standards with no disparate impact 
under title VII are constitutional if 
rationally related to a legitimate 
governmental interest. Under this 
"rational basis" analysis, courts 
adopt a deferential posture that ini­
tially assumes the validity of the 
fitness standard. For example, in 
GrusendOJ:f v. City of Oklahoma, 5 

the U. S. Court of Appeals for the 
10th Circuit upheld a nonsmoking 
rule because it had a rational rela­
tionship to the legitimate State 
purpose of promoting employee 
health and safety. Mr. Grusendorf 
had taken three puffs from a ciga­
rette while on a lunch break from 
his job as a firefighter trainee with 
the Oklahoma City Fire Depart­
ment and was fired for violating 
the terms of an agreement he 
signed as a precondition of em­
ployment that he would not smoke 
a cigarette, either on or off duty, 
for a period of L year from the 
time he began to work. 

The court began its analysis 
of the constitutionality of this non­
smoking requirement by noting 
that the government has a height­
ened interest in regulating the 
activities of government em­
ployees when those regulations are 
rationally related to employee fit­
ness for duty. 6 The court found a 
rational connection between the 
nonsmoking regulation and the 
promotion of rhe health and safety 
of the firefighter trainees on 
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grounds that ~ood health and 
physical conditivning are essential 
requirements for firefighters and 
the Surgeon General's warning on 
the side of every box of cigarettes 
notes that smoking is hazardous to 
health. 7 

Courts also uphold reasonable 
visual acuity requirements for 
police that are rationally related to 
legitimate law enforcement inter­
ests. x For example, in Padilla v. 
City (d Topeka, I) the Supreme 
Court of Kansas employed a "ra­
tional basis" analysis and upheld a 
physical standard for hiring police 
with uncorrected visual acuity not 
less than 20/50 for each eye-cor­
rectable to 20/20 in each eye. Not­
ing that visual acuity of police 
officers is a reasonable concern, 
the court found the standard con­
stitutional, even though the acuity 
standard was relatively new to the 
department and a number of of­
ficers on the force could not meet 
it. The court concluded that "[Ilt 
would be poor public policy to 
hold that a police department can­
not upgrade its officers by impos­
ing standards without terminating 
all existing officers who could not 
meet the new standards." 10 Judi­
cial recognition of the need for 
reasonable health and fitness 
requirements is also evident in a 
Federal district court decision, 
which found a rational basis to 
support the denial of employment 
for the position of reserve police 
officer on the grounds that the 
applicant suffered from sensitivity 
to high temperatures. I I 

The courts have also upheld 
reasonable mandatory fitness 
standards despite claims of hand­
icap discrimination under the Re­
habilitation Act of 1973. 12 For 
example, the court in Padilla ruled 
that the city's refusal to hire the 
applicant as a police officer 

because of his myopic vision was 
not a violation of the Rehabilita­
tion Act of 1973, which prohibits 
discrimination against "otherwise 
qualified handicapped" individ­
uals and requires proof of a 
"physical or mental impairment 
which substantially limits one or 
more of such person's major life 
activities. "13 The court ruled that 
characteristics such as average 
height or strength that render an 
individual incapable of performing 
particular jobs are not "impair­
ments" under the terms of the 
statute. 14 

In TydYll1an v. United Air­
lines, 15 a Federal district court 
ruled that an applicant rejected on 
a weight guideline was not a 
"handicapped individual" within 
the meaning of the Rehabilitation 
Act because he had no physical 
impairment and was not substan­
tially limited in a major life 
activity. Finally, in Davis v. 
Meese, 16 a Federal district court 
ruled that the FBI's exclusion of 
all insulin-dependent diabetics 
from applying for positions as 
Special Agents or investigative 

" 

Standards With Disparate 
Impact Must Be Job Related 

Fitness standards, such as 
agility tests that measure strength 
and speed, may have the effect of 
disqualifying a larger percentage 
of women than men, thus resulting 
in disparate impact under title VII. 
Agility tests with a disparate 
impact on women have been suc­
cessfully challenged as being dis­
criminatory under title VIL 18 

However, the U.S. Supreme Court 
recently discussed the burdens of 
proof in these title VII disparate 
impact cases and defined the 
employer's burden of showing job 
relatedness in terms that may facil­
itate the defense of job-related 
agility tests in future litigation. 

SUPREME COURT DEFINES 
EMPLOYER BURDENS OF 
PROOF 

In Watson v. Fort Worth 
Bank and Trust, II) the Supreme 
Court reaffirmed the basic princi­
ple that an equally applied em­
ployment standard may violate 
title Vll, even in the absence of a 

... law enforcement administrators have 
considerable latitude under the Constitution to 

enforce reasonable health and fitness 
standards .. .. 

specialists does not violate the 
Rehabilitation Act of 1973, since 
they run the risk, although the 
likelihood may be small, of suffer­
ing severe hypoglycemic occur­
rence while on rhty that would 
present danger of serious harm to 
themselves, co-workers, and unin­
volved third parties. 17 

" demonstrated discriminatory in­
tent, becallse it may, in operation, 
be functionally equivalent to inten­
tional discrimination. 2o In litigat­
ing these disparate impact claims 
under title VII, plaintiffs must 
identify the specific standard that 
is responsible for a statistical dis­
parity and show how that standard 
disadvantaged them because of 
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their membership in a protected 
group. Disparate impact will not 
ordinarily be inferred, unless the 
members of a particular race, sex, 
or ethnic group are selected at a 
rate that is less than four-fifths of 
the rate at which the group with 
the highest rate is selected. 21 

" 

ruled that legitimate employment 
goals of safety and efficiency per­
mitted the exclusion of methadone 
users from employment with the 
New York City Transit Authority; 
the "manifest relationshi p" test 
was satisfied even with respect to 
nonsafety-sensitive jobs because 

All law enforcement organizations should have 
a 'weI/ness.' program that provides employees 

with ed, fcational information on lifestyle 
issues .... 

The Court in Watson formu­
lates a revised burden allocation 
scheme that should help employers 
establish the job relatedness of a 
reasonable fitne5s standard that 
has a disparate impact. The Court 
begins by noting that while an 
employer has the burden of show­
ing that a particular standard has a 
manifest relationship to the 
employment in question, "... the 
ultimate burden of proving that 
discrimination against a protected 
group has been caused by that 
standard remains with the plaintiff 
at all times." 22 The Court then 
states that employers are not 
required, even when defending 
standardized requirements, to 
introduce formal "validation stud­
ies" showing that those particular 
standards predict actual on-the-job 
performance. 23 

The Court found precedential 
support for these assertions regard­
ing the employer's burden of prov­
ing job relatedness in two earlier 
decisions involving law enforce­
ment emplpyment. In the first 
case, New York City Transit 
Authority v. Beazer,24 the Court 

" these legitimate goals were signifi­
cantly served by the methadone 
exclusion. 25 In the second case, 
Washington v. Davis,26 the Court 
held that the "job-relatedness" 
requirement was satisfied when 
the employer demonstrated that a 
written test was related to success 
at a police training academy " ... 
wholly aside from [the test's] pos­
sible relationship to actual per­
formance as a police officer. ' '27 

The holding in Watson repre­
sents a significant doctrinal shift 
for the Court. The scope of this 
apparent shift is reflected in the 
concurring opinion of three Jus­
tices who argue that the Court's 
discussion of the allocation of bur­
dens of proof and production is 
" ... flatly contradicted by our 
cases. "28 In a similar vein, Justice 
Stevens argued that it was " ... 
unwise to announce afresh inter­
pretation of our prior cases apply­
ing disparate impact analysis to 
objective employment criteria.' '29 

Despite these statements, it is dif­
ficult to predict how the opinion in 
Watson will influence future lower 

court litigation concerning the 
legality under title VII of manda­
tory fitness standards for law 
enforcement. 30 

LOWER COURT DECISIONS 
INVOLVING LAW 
ENFORCEMENT AGILITY 
TESTS 

Lower courts are divided over 
the legality under title VII of 
agility tests with a disparate 
impact on women. Courts differ in 
much the same way as the Su­
preme C.ourt did in Watson over 
the quantum of proof of job 
relatedness that is required. 31 The 
two decisions discussed below 
reach different conclusions and 
illustrate the difficulties inherent 
in predicting whether a particular 
fitness standard will be upheld as a 
necessary and valid predictor of 
successful job performance. 

Physical Agility Test Upheld 

In a case decided prior to the 
Supreme Court's ruling in Watson, 
a Federal district court upheld two 
physical tests with a disparate 
impact on women by adopting a 
standard for measuring job related­
ness that closely resembles the 
Court's formulation in Watson. In 
United States v. Wichita Falls,32 
the court ruled that an applicant's 
successful completion of the 
Wichita Falls Police Department's 
physical assessment and physical 
ability test was " ... necessary to 
be an effective police officer in 
Wichita Falls, Texas. "33 The 
physical assessment test was used 
to screen applicants for entry into 
the police training academy. Ap­
plicants who successfully com­
pleted that test were subsequently 
required to pass a more strenuous 
physical agiiity test after they had 
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·undergone some training in the 
police academy. 

The physical assessment test 
operated as a screening mecha­
nism for entry into the police 
academy by analyzing the general 
fitness of an individual instead of 
an applicant's ability to perform 
certain tasks. The test measured 
fitness in the following categories: 
(l) Cardiovascular function, (2) 
body composition, (3) flexibility, 
and (4) dynamic and absolute 
strength. In order to pass the test, 
an applicant needed to score 
"fair" for a person of his or her 
own sex who is 40 to 49 years of 
age.3.! 

The court offered three rea­
sons to support its conclusion that 
this physical assessment test did 
not discriminate against women. 
First. although women and men 
take the same test. the standards 
against which they are compared 
are not the same, since women are 
compared against women and men 
are compared against men. Sec­
ond, the test is a nationally ac­
cepted and popular test for 
determining the general fitness of 
an individual and has "construct 
validity" beC'luse it accurately 
identifies physical characteristics 
necessary to perform as a police 
officer.-'s Third, the "fair" condi­
tion standard adopted by the de­
partment " ... is the absolute 
minimum physical condition for 
an effective police officer. Offi­
cers are daily confronted with sit­
uations where they must exert 
physical force, move rapidly, and 
stress their cardiovascular system. 
They must be in at least 'fair' con­
dition for a person between the 
ages of 40 and 49 to withst~nd 
these physical challenges. "36 

The physical agility test was 
given to applicants after they had 

passed the physical assessment test 
and undergone some training in 
the police academy. The physical 
agility test attempted to measure 
specific strengths and motor abil­
ities directly related to the accom­
plishment of police functions. The 
department reasoned that since 
motor skills can be taught to a per­
son who is in good general health 
as determined by the physical 
assessment test, the motor skills 
necessary for a police trainee 
entering the training academy need 
not be at the same level as that of 
a police officer. The department 
also believed that the additional 
strength and increased motor abil­
ity necessary for the performance 
of police duties and successful 

" ... employees can be 
required to participate 

in 'weI/ness-related' 
activities .... 

" execution of the physical agility 
test could be acquired during the 
l6-week training period. 

The physical agility test con­
sisted of an obstacle course (com­
posed of a low obstacle, short wall 
(2'), medium wall (4'), high wall 
(5'), serpentine tunnel, balance 
beam, balance bar and horizontal 
ladder, transporting a ISO-pound 
dummy 75 feet, a stairway run, 
and a quarter-mile run. Since 
police officers and expert wit­
nesses testified that police officers 
must be able to perform all of the 
tasks in the physical agility test to 
be an effective officer, the court 
concluded that the" ... various 
aspects of the test are operational 
necessities for a Wichita Falls 

police officer. "37 The court de­
clared the agility test to be a valid 
predictor of job performance and 
"content valid" based on evi­
dence presented at trial that the 
test accurately reflects the qualities 
needed to perform as a police 
officer, and evidence that the tasks 
performed in the physical agility 
test accurately simulate tasks per­
formed by police officers. 3x 

The precedential value of the 
court's holding in Wichita Falls is 
enhanced by the Supreme Court's 
subsequent holding in Watson. 
Even though the court offered no 
case authority to support its con­
clusion that a formal validation 
study was not required,39 it is 
important to note that the Supreme 
Court reached a similar }:onclusion 
in Watsol1. 40 

Agility Test Invalidated 
Other courts have invalidated 

agility tests with a disparate 
impact on women on grounds they 
are not based on an adequate job 
analysis and are not correlated to 
actual job performance. For exam­
ple, in Thomas v. City of Evan­
ston,41 a title VII class action suit 
was brought by women who al­
leged that the city's use of a physi­
cal agility test to screen job 
applicants for the police depart­
ment was illegal. The physical 
agility test which had a disparate 
impact on females contained sev­
eral events, such as a stair climb, 
a quarter-mile run, and obstacle 
course. Applicants would receive 
an integer score ranging from one 
through five for each event, de­
pending on their performance as 
compared to a table of norms. The 
agility test was based on a job 
analysis consisting of survey 
responses of three police chiefs 
and 30 hours of observation of 
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actual police activities by a gradu­
ate student riding along with 
police officers. 

The court ruled the city had 
the burden of showing the test had 
content validity and that it could 
satisfy the following attributes of 
job relatedness: 

" 
"First, the test-makers must 
have done a proper 'job anal-

would be justifiable as a device 
to screen police applicants. 
Certainly the job demands some 
minimum level of coordination 
and strength. Howev:er, Title 
VII requires that a test that is 
discriminatory be necessary to 
the job and carefully validated. 
Too often tests which on the 
surface appear objective and 

Mandatory health and fitness standards with no 
disparate impact under title VII are 

constitutional if rationally related to a legitimate 
governmental interest. 

" ysis,' that is, a study of 
important work behaviors 
required for st:ccessful perform­
ance and their relative 
importance. Second, the test 
must be related to and repre­
sentative of the content of the 
job. In other words, the test 
must measure ability to perform 
competently on the specific job. 
Third, the test must be scored 
so that it properly discriminates 
between those who can and 
cannot perform the job well.' '42 

In that regard, the court ruled that 
the job analysis conducted by the 
city was plainly inadequate and 
that the agility test could not be 
analyzed to determine whether it 
was related to and representative 
of the job. 43 The court then of­
fered the following advice con­
cerning the development of 
physical agility standards for law 
enforcement employment: 

"It is well within the police 
executive's authority to devise 
a physical agility test which 

scientific turn out to be based 
on ingrained stereotypes and 
speculative assumptions about 
what is "necessary" to the job. 
Thus, tests which discriminate 
against protected groups must 
be thoroughly documented and 
validated in order to minimize 
the risk of unwarranted discrim­
ination against groups which 
have been traditionally frozen 
out of the work force. "44 

CONCLUSION 
Court decisions discussed in. 

this article suggest that law 
enforcement administrators have 
considerable latitude to develop 
and enforce reasonable health and 
fitness standards for law enforce­
ment employment. Health and fit­
ness standards are constitutionally 
valid if fairly implemented and 
rationally related to legitimate law 
enforcement interests. However, if 
a particular standard has a dispa­
rate impact on women, title VII 
requires that it be justified by a 

showing of job relatedness. Judi­
cial disagreement over the appro­
priate burden of proof to establish 
job relatedness makes it difficult 
to predict whether a particular fit­
ness standard with disparate 
impact will be upheld. 

Accordingly, three recom­
mendations are offered for the 
orderly development of law 
enforcement health and fitness 
standards. First, all law enforce­
ment organizations should have a 
"wellness" program that pro­
motes good health and fitness lt1 a 
positive and non-punitive manner. 
Second, the impact of any manda­
tory standard should be carefully 
monitored and periodically 
reviewed to ensure that rro person 
is unnecessarily disadvantaged; the 
enforcement of any mandatory 
standard with disparate impact on 
women should be avoided until 
there is clear and convincing evi­
den·.::e of its job relatedness. Third, 
prior to the enforcement of any 
mandatory standard, law enforce­
ment administrators should consult 
with health and fitness experts and 
competent legal counsel to ensure 
that the standard is reasonable and 
legally defensible. [F~~ 
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academy scores was not sufficient to validate 
test; to be valid, physical test must be based 
on job analysis and correlated to actual job 
performance); and Dal'is v. City of Dallas. 
777 F.2d 205 (5th Cir. 1985), cert. dellied. 
106 S.C!. 1972 (1986) (The public interest in 
safety and responsibilities of a police officer 
justify the use of a lighter standard of job 
relatedness under title VlI). 

.,247 FEP Cases 1629 (N.D. Tex. 1988). 
331d. at 1635. 
34A person was classified in "fair" physi­

cal condition if that person scores equal to or 
better than 50 percent of the people tested of 
his or her own sex; the age bracket 40-49 was 
used because the oldest age for an applicant to 
the police academy was 44. 

>SId. at 1634. 
36/d. at 1634-35. 
37/d. at 1633. 
3xld. at 1633-34. 
Wid. at 1634. 
40ln Berkman V. Nell' York City. 812 F.2d 

52 (2d Cir. 1987), cert. del1ied. 108 S. Ct. 
146 (1987). the court also held that title VII is 
not violated by a physical test of the ability to 
perform simulated job tasks without a specific 
measurement of stamina. 

41 610 F.Supp. 422 CD.C. Ill. 1985). 
421d. at 429. 
431d. at 430. 
44fd. at 432. 

Law enforcement officers of 
other thall Federal jurisdiction 
who are interested in any legal 
issue discllssed in this article 
should consult their legal adviser. 
Some police procedures rllled per­
missible under Federal constitu­
tional law are of questionable 
legality under State law or are not 
permitted at all. 

Wanted 
by the FBI 

Photographs taken 1985 

Armando Garcia, 
also known as Aramando Gracia, 
"Scarface." 
W; born 1-20-62 (not supported by birth 
records); Cuba; 5'9"; 180 Ibs; muscular 
bId; brn hair; brn eyes; med comp; occ­
former police officer. 
Wanted by FBI for CONSPIRACY TO 
COMMIT RACKETEERING; RACKETEER­
ING INFLUENCE AND CORRUPT 
ORGANIZATIONS; CIVIL RIGHTS VIOLA­
TION TO DEPRIVE OF LIFE; 
CONSPIRACY TO DISTRIBUTE NAR­
COTICS AND POSSESSION WITH 
INTENT TO DISTRIBUTE NARCOTICS 
NCIC Classification: 

07010907030901041002 
Fingerprint Classification: 

7 S 1 U III 3 Ref: T U T 1 
S 1 U III T T U 5 

1.0. f..R57 
Sociai Security Number Used: 359-52-4397 
FBI No. 856 615 EA8 

Caution 
Garcia is being sought in connection with 
two thefts of 400 kilos of cocaine each 
from two boats docked at marinas on the 
Miami River. Garcia along with several 
other individuals have plotted to kill Gov­
ernment witnesses scheduled to testify 
against him. In attempting to execute this 
plot, he has been armed with an automatic 
weapon and silencer. Consider armed and 
extremely dangerous. 

Left thumb print 
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