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States, James Madison wrote:

‘A popular Government,
without popular information, or
the means of acquiring it, is
but a Prologue to a Farce or a
Tragedy; or, perhaps both.
Knowledge will forever govern
ignorance: And a people who
would mean to be their own
Governors, must arm them-
selves with the power which
knowledge gives.”’!

It was with that counsel in mind
that the first amendment was writ-
ten, guaranteeing that the freedom
of speech and of the press would
contribute to an informed elector-
ate and competent government.
*‘[S]ince informed public opinion
is the most potent of all restraints
upen misgovernment,’’? courts
examine any abridgement of the
publicity afforded by a free press
with great scrutiny.

Madison’s admonitions against
restricting the freedom of the press
have influenced the development
of the law regulating and protect-
ing media activity. Law enforce-
ment administrators must carefully
consider these legal issues when
developing media relations pol-
icies or philosophies. A successful
media relations policy must bal-
ance legitimate law enforcement
interests and the public’s desire for
information concerning the effec-
tiveness of law enforcement agen-
cies and personnel.

Various legal issues must be
considered when developing a
media relations policy because the
public’s interest in receiving infor-
mation through the media some-
times directly conflicts with the

ln the infancy of the United

public interest in effective
law enforcement. This article
addresses the legal issues arising
from the control of a crime scene
or disaster area in the face of
demands by the press for access,
the response to media requests for
access to law enforcement facili-
ties or records, and restraints on
publication of information ac-
quired by the press.

This article also discusses the
development in the Supreme Court
of the media’s first amendment
right to access news, defines the
press’ limited right of access to
lav. enforcement activities, and
examines the legal problems inher-
ent in attempts to restrict the pub-
lication of news. It concludes with
suggestions for planning that bal-
ance law enforcement interests
with media rights.

Historical Development of the
Media’s First Amendment Right
to Access News

The origins of the media’s
constitutional right to access news
began in the 1972 Supreme Court
case of Branzburg v. Hayes.? In
that case, the Court observed that

66

rejected the argument that the
press has a constitutionai right
under the first amendment to
demand the news be provided or
made available to them:

*“,.. the First Amendment does
not guarantee the press a con-
stitutional right of special
access to information not avail-
able to the public generally.’’¢

Of particular significance for law
enforcement, the Court also ruled,
‘‘IN]Jewsmen have no constitu-
tional right of access to the scenes
of crime or disaster when the gen-
eral public is excluded.”’?

In 1977, the Court decided a
second case which more directly
involved the scope of the media’s
constitutional right of access to the
news. In Houchins v. KQED,8 2
television station, upon report of
an inmate suicide blamed by some
on the living conditions inside the
jail facilities, requested permission
to inspect and film the interior of
the jail. The sheriff denied the
request. KQED filed suit charging
the sheriff violated KQED’s and
the public’s first amendment rights
by failing to provide any effective

A successful media relations policy must
balance legitimate law enforcement interests
and the public’s desire for information....

“‘news gathering is not without its
First Amendment protections,’’4
and that the press has the right to
gather news ‘‘from any source by
means  within the law.’’3
However, the Court clearly

29

means by which the public could
become informed of jail condi-
tions. Shortly thereafter, the sher-
iff, completing earlier plans, an-
nounced he would permit monthly
public tours of certain portions of
the jail. The tours were open to
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the general public on a first-come,
first-served basis, and were lim-
ited to 25 persons per tour; cam-
eras and tape recorders were
excluded, as was contact or com-
munication with inmates.

KQED continued its lawsuit
despite commencement of the
tours, since it was denied prefer-
ential placement in the first tour
and because KQED believed the
prohibition of cameras and
recorders, the exclusion of por-
tions of the jail, and the isolation
of inmates from the view of the
tour substantially reduced the
usefulness of the tours. The sheriff
defended his position by arguing
that unregulated access by the
media would be disruptive and
generate internal and security
problems. In addition, the sheriff
noted that various other means
existed by which information con-
cerning jail conditions could reach
the public.

The Supreme Court accepted
the case to decide ‘‘... whether
the news media have a constitu-
tional right of access to a county
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 Law enforcement
- administrators must
, carefully consider ...
legal issues when
developing media
relat:ons policies and

philosophies.
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jail, over and above that of other
persons, to interview inmates and
make sound recordings, films, and
photographs for publication and
broadcasting by newspapers,
radio, and television.’’?

The Court recognized the cru-
cial role of the media as a safe-
guard against misgovernment and
that ‘‘conditions in jails and
prisons are clearly matters ‘of
great public importance,” [where
the press] acting as the ‘eyes and
ears’ of the public... can be a
powerful and constructive force,
contributing to remedial action in
the conduct of public business.’’!0
However, the Court stated,
““[L}ike all other components of
our society media representatives
are subject to limits.”’1!

In ruling for the sheriff, the
Court held that *‘[n]either the First
Amendment nor the Fourteenth
Amendment mandates a right of
access to government information
or sources of information within
the government’s control.’’12 The
Court believed resolution of the

issue of access to news to be polit-

ical, not constitutional, in nature:

‘“There is no constitutional
right to have access to particu-
lar government information, or
to require openness from the
bureaucracy. The public’s inter-
" est in knowing about its
government is protected by the
guarantee of a Free Press, but
the protection is indirect. The
Constiwtion itself is neither a
Freedom of Information Act
nor an Official Secrets Act.
““The Constitution, in other
words, establishes the contest,
not its resolution. Congress
may provide a resolution, at
least in some instances, through
carefully drawn legislation. For
the rest, we must rely, as so
often in our system we must,
on the tug and pull of the polit-
ical forces in American
society.’’13
The Court counseled that the ap-
propriate method by which the
public may be informed of jail
conditions ‘*... is a policy deci-
sion to be resolved by legislative
decision,’” and care must be taken
““not to confuse what is ‘good,’
‘desirable,” or ‘expedient’ with
what is constitutionally com:
manded by the First Amend-
ment.’’ 4
The issue was revisited by the
U.S. Supreme Court in a slightly
different context in Press-Enter-
prise Co. v. Superior Court of
California.’s There, by order of
the trial court, the preliminary
hearing in a murder case was
closed to both the public and the
press, and the transcripts put under
seal. In a suit to force release of
the transcripts, the issue before the




Court was whether the first
amendment guaranteed access to
news, i.e., the transc ipts of the
preliminary hearing. This time,
the Court ruled that under certain
conditions and in certain contexts,
a constitutional right to acquire
news does exist. The Court de-
scribed those conditions as: 1)
“*[Wlhether the place and process
has historically been open to the
press and public,”’16 and 2) **...
whether public access plays a sig-
nificant positive role in the func-
tioning of the particular process in
question.’’{7

In Press-Enterprise, the
Supreme Court concluded that
because preliminary heariag pro-
ceedings had historically been
open to the public and because
public access would benefit the
functioning of the process, a ‘‘...
qualified right of access attaches
to preliminary hearings’’!¥ and
ordered the release of the prelimi-
nary hearing transcripts to the
press. More importantly, the Court
noted that the first amendment
right of access is not absolute, and
that the qualified right must give
way if the government can prove
by a ‘‘substantial probability’’!¥
that prejudice or harm would
result from public access.

The Branzburg, KQED, and
Press-Enterprise trilogy which
carved the first amendment right
of media access to news is impor-
tant because it recognizes the
important societal role served by
the media. By keeping the public
informed of events and the work-
ings of the government, demo-
cratic society is advanced. Law
enforcement administrators must
bear this in mind when developing

a media relations policy or phi-
losophy.

The Media’s Limited Right of
Access to Law Enforcement
Activities

The first amendment right of
the media to access the news is not
absolute and **... like all other
components of our society ... sub-
ject to limits.”’% That point is par-
ticularly important to law
enforcement officers and agencies
faced with a demand by the media
for access to a newsworthy event,
police records, facilities, or func-
tions.

Courts consider two questions
in determining the scope of the
media’s first amendment right to
access news about a particular law
enforcement activity: 1) Is the
access predicated on a historical
tradition of openness and will
media access play a positive role
in the functioning of the criminal

66

open to the public and press. For
example, police arrest records and
blotters, as well as court docu-
ments, have historically been
accessible to anyone on request.
However, other law enforcement
activities do not have a tradition of
openness and are beyond the scope
of the media’s first amendment
right of access. For example, the
conduct of criminal investigations
has never been a public venture.
While individual pieces of the
investigation may be conducted
publicly (e.g., interview with a
witness at a crime scene), the
information gathered and the
investigative strategy employed
has been traditionally protected
from public examination or dis-
semination. Confidentiality is nec-
essary to safeguard the integrity of
the investigation and to avoid prej-
udicing the right of a defendant to
receive a fair trial.

Moreover, public and media

‘... the First Amendment does not guarantee the
press a constitutional right of special access to
information not available to the public
generally.’

justice process? and 2) Is the par-
ticular law enforcement function
or activity so important to the
effective functioning of society
that it may on balance be shielded
from both the press and the pub-
lic? Each of these factors is dis-
cussed below.

Certain law enforcement
activities have traditionally been

29

access to an on-going investigation
would not contribute positively to
the functioning of the criminal jus-
tice process. Unbridled press
access to a pending investigation
could thwart the investigation and
denigrate the ability of an accused
to receive a fair trial.

July 1989 / 27




Finally, police records or
facilities that do not have a histor-
ical tradition of openness are
beyond the reach of the media’s
first amendment right to gather

X3

news. The media’s . right of
access is not a license to force dis-
closure of confidential information
or to invade the decisionmaking
process of government offi-
cials.’’2! Where such records or

6

access poses no risk to law
enforcement interests. In such
cases, the interests of society as
represented by law enforcement
are paramount to the press’ first
amendment right of access.

Restraints on Publication of the
News

Thus far, this article has
addressed a narrow issue — the

‘[n]either the First Amendment nor the
Fourteenth Amendment mandates a right of
access to government information or sources of
information within the government’s control.’

facilities have not historically been
made public or where access
would negatively affect law
enforcement, there is no constitu-
tional right to access those rec-
ords*? or facilities.

Other law enforcement
activities or functions are also
beyond the scope of the media’s
first amendment right to access the
news because the particular func-
tion or activity is so important to
the effective functioning of society
that exclusion of the press and
public is justified. For example,
the press may be excluded, along
with the general public, from
crime scenes, public disasters, or
other police functions where the
media’s presence would hinder,
interfere, or jeopardize the safe
and effective accomplishment of
mission. Police may lawfully cor-
don such areas, restricting all per-
sons (press and public) from
entering until such time as the
police operation is completed or

28 / FB! Law Enforcement Bulletin
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existence and scope of a constitu-
tional right to access news.
However, instead of restricting
access, occasionally law enforce-
ment may desire to restrain the
media from publicly disclosing
law enforcement information that
the media has aiready accessed.
As an example, in December
1986, law enforcenient officers
converged on the parking lot of a
convenience store where two nar-
cotics fugitives were believed to
be. En route, the officers
exchanged radio communications
which identified the location to
local news reporters who were
monitoring police radios.

Based on the fast-breaking
events. several undercover officers
involved in the investigation, one
of whom was the target of a
murder contract placed by the sus-
pects, arrived at the scene and
assisted in the successful arrest of

both fugitives. As the arrests were
made, video and still photographs
were taken by news reporters who
had also arrived at the scene.
When the arresting officers real-
ized the pictures taken would
likely disclose the identities of the
undercover  officers,  they
requested and demanded that the
filming stop. As added protection
of the undercover officers’ identi-
ties, the cameras and film were
temporarily seized until arrange-
ments were made for a joint law
enforcement/media review of the
film to protect against broadcast of
pictures which might compromise
the officers’ identities and jeopard-
ize their safety. A lawsuit was
subsequently filed challenging the
lawfulness of the seizure of the
film and cameras and alleging
constitutional, statutory and com-
mon law violations.>

Few would deny that the cap-
ture of two dangerous fugitives is
a newsworthy event or that law
enforcement had valid concerns
about the compromise and safety
of the undercover officers in-
volved. One might even argue that
such a situation is one where the
qualified right to access news must
give way to the competing inter-
ests of law enforcement.
However, that argument is flawed
because the issue was not access,
but restraint on the publication of
news and pictures already ac-
quired. ‘*Although both [the right
of access and the right of publica-
tion] have their roots in the First
Amendment, these principles are
doctrinally discrete, and prece-
dents in one may not be indis-
criminately applied to the other. In
general, the right of publication is




the broader of the two, and in
most instances, publication may
not be constitutionally prohibited
even though access to the particu-
lar information may be denied.’’?*

The courts are extremely re-
luctant to engage in the prior
restraint of speech. In fact, any
attempt to do so comes to the
court ‘‘... bearing a heavy pre-
sumption against its constitutional
validity.”’> The right to publish or
disseminate information is so0
important because it is the founda-
tion upon which our Nation was
created:

*‘In the First Amendment the
Founding Fathers gave the free
press the protection it must
have to fulfill its essential role
in our democracy. The press
was to serve the governed, not
the governors. The Govern-
ment’s power to censor the
press was abolished so that the
press would remain forever free
to censure the Government.’’>6

While a full discussion of the
doctrine of prior restraint is be-
yond the scope of this article, it is
sufficient, for law enforcement
purposes, to realize that the press’
right of expression exceeds its
right of access. If legitimate law
enforcement concerns conflict
with media interests or demands,
resolution is more likely to be
found in restricting access, not
restraining publication.

The press’ cherished first
amendment right of publication is
also supported by Federal legisla-
tion. In 1980 Congress enacted the
Privacy Protection Act,?’ provid-
ing special protection to certain
information in the possession of
the media against government

search and seizure. Basically, this
law prohibits the government from
searching for or seizing a person’s
workproduct or other documentary
materials which are possessed in
connection with the intention to
disseminate the information to the
public in a newspaper, book,
broadcast or similar public com-
munication, except in narrowly
defined situations.”® It was this
statutory restriction that became
the central issue in the lawsuit
mentioned earlier, which arose
from the media coverage of the
arrests of the narcotics fugitives.
Ultimately, the court ruled in
favor of the media in that case,
finding a breach of the Privacy
Protection Act’s prohibition on the
seizure of the media’s work-
product intended for public dis-
semination.”

19

Conclusion

The right of the press to
access news is not absolute. It is
tempered by the public interest in
safe and effective law enforce-
ment. Where the public may not
go, the press has no constitutional
right to go. Where historical tradi-
tion has not opened law enforce-
ment functions to the public and
press or where public openness
would not contribute to the func-
tioning of the government process,
no constitutional right to access
news exists.

However, the media’s interest
in law enforcement activities must
be expected. The press, like law
enforcement, serves a vital socie-
tal role. If conflicts arise, they can
be successfully managed and
resolved if law enforcement and
the press respect the important

... the first amendment right of access ... must
give way if the government can prove by a
‘substantial probability’ that prejudice or harm
would resuit from public access.

No further discussion of the
Privacy Protection Act is neces-
sary here. The lesson to be derived
is parallel to the prior restraint dis-
cussion. The media’s crucial role
in society carries protections, both
constitutional and statutory, com-
mensurate with its importance.

- Once news is obtained, law en-

forcement, and the government as
a whole, is constrained in its abil-
ity to s€ize it or to interfere with
the press’ right to publish.

29

purposes served by the other.
Law enforcement officials
would be well-served to plan oper-
ations with the media's potential
interest and presence in mind,
Thus, it might be possible to
establish perimeters around the
operation which exclude both pub-
lic and press, if their presence
would harm or risk the successful
accomplishment of mission. Sim-
ilarly, prior planning for
emergency operations and inci-
dents should include planning for
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media inquiries and demands.
Public information officers can be
used to bridge the competing inter-
ests when media demands threaten
law enforcement interests.

Advance planning will also
assist in forestalling the more dif-
ficult issues in restraining publica-
tion or dissemination of already-
acquired information. Planning
should presume that prior re-
straint, condemned by both the
Constitution and statute. cannot be
effectively achieved. Thus, the
alternative is to restrict access
where publication would endanger
law enforcement efforts.

Law enforcement should not
perceive the press as an adversary.
All law enforcement cfficials and
officers must realize and appreci-
ate the complementary and con-
flicting roles served by both. The
press and law enforcement are part
of our societal balance and
*‘la]lthough the press cannot com-
mand access wherever, whenever
it pleases, neither can government
arbitrarily shroud genuinely news-
worthy events in secrecy ... [T]he
state’s rulemaking power is not
absolute: if the first amendment is
to retain a reasonable degree of
vitality, the limitations upon
access must serve a legitimate
governmental purpose, must be
rationally related to the accom-
plishment of that purpose, and
must outweigh the systemic bene-
fits inherent in unrestricted (or
less-restricted) access.”’™0  [E[R)]
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