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A STUDY OF THE CIVIL CALENDAR OF THE U.S.
DISTRICT COURT FOR THE DISTRICT OF CO-
LUMBIA

I. OBJECTIVES AND SCOPE OF STUDY

As part of the Court Management Study of the District of Colum-
bia Court System we conducted a study of the civil calendar of the
United States District Court for the District of Columbia. The Court’s
“feceral” civil jurisdiction is the same as that of other United States
District Courts. In addition to its federal jurisdiction the Court has
“local” jurisdiction over all civil actions in excess of $10,000 where
che defendant is subject to service within the District of Columbia,
regardless of the presence or lack of a federal question or diversity of
citizenghip.

Our principal objectives were: (1) to appraise the efficiency and
effectiveness of the existing system of organization, management and
operation of the Court’s civil calendar; and (2) to recommend appro-
priate reforms to simplify and—where possible and appropriate—to
expedite the processing of civil cases. We had planned to work with
the Court in implementing reform measures. Only a limited amount of
implementation was accomplished, however, because during the period
of our review the Court was concentrating its efforts on a series of
programs designed to expedite the processing of criminal cases.

We gave primary emphasis to the following offices that were most
directly involved in processing the Court’s civil litigation: Civil Divi-
sion, Office of the Clerk; Civil Branch, Office of the Assignment Com-
missioner; and the Office of the Pretrial Examiner.

Major study techniques utilized were interviews, direct observation
of Court employees in action, analysis of forms, records, rules and
reports, and analysis of statistical data. In addition to Court em-
ployees, we interviewed judges, lawyers and representatives of related
organizations such as the Administrative Office of the United States
Courts. We also visited other courts to observe how they processed
their civil litigation.

We plan to release separate reports covering our studies of the
Court’s criminal calendar and the overall organization and manage-
ment of the Court. The latter report will contain a recommendation
that a Court Executive position be established to organize and admin-
ister all of the non-judicial activities and non-judicial personnel of the
Court. We believe such a position is essential to ensure effective im-
plementation of our recommendations. Some of our comments in this
report presume the establishment of such a position.

II. SUMMARY OF FINDINGS AND CONCLUSIONS

Litigants in civil cases in the U.S. District Court ave faced with a
serious problem of delay in reaching trial. In Fiscal Year 1968 the
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median time interval from issue to trial was 29 months for civil jury
cases and 19 months for non-jury cases. We believe that if the Court
made more efficient and effective use of its existing resources, it could
substantially reduce the time interval from issue to trial.

Trial delay cannot be attributed to an inerease in civil litigation.
Fach year since Fiscal Year (FY) 1962 there have been fewer civil
cases filed. There were about 7,500 cases filed in F'Y 1962; only 4,500
cases were filed in FY 1968. While much of the reduction is due to a
reduction in one category of cases—insanity cases—there has also been
a decline in the categories of cases that account for about 75 percent
of the Court’s civil trial load—personal injury, contract and veal
property cases. In FY 1962 there were about 2,900 such cases filed;
only 2,000 such cases were filed in FY 1968.

Neither can trial delay be attributed to a shift in judicial manpower
from the trial of civ.. cases to the trial of criminal cases. Although
most of the Court’s regular judges have been engaged in the trial of
criminal cases since October 1967, through the use of retired judges
and visiting judges the Court was able to try as many civil cases in
FY 1968 (371) as it averaged over the 5-year period 1964-68 (367),
and the 10-year period 1959-68 (367).

Over the past ten years the Court terminated as many cases as were
filed; however, it was not able to make any significant progress to-
wards reducing its backlog of pending cases. There were 4,041 cases
pending on June 30, 1958 ; there were 3,993 cases pending on June 30,
19686.

We believe the Court’s inability to substantially reduce its hacklog
and thereby reduce trial delay has been due in large measire to its
philosophy or approach to calendar control. Courts that have reduced
trial delay have done so by providing early judicial supervision of
cases. They have not allowed attorneys to obtain control of the calen-
dar. They have firmly and consistently applied their rules and have
adopted “tough® continuance policies. This Court has not provided
early judicial supervision of cases—effective judicial supervision does
not generally occur until the day of trial. Through adoption of a
Certificate of Readiness procedure, by lax enforcement—and in some
cases nonenforcement—of its rules, and by pursuing a “liberal” con-
tinuance policy, the Court has enabled the bar to obtain substantial
control over the pace of civil litigation.

The adverse effects of lack of Court control of the calendar are well
illustrated by an analysis of motor vehicle personal injury cases tried
in FY 1968. Most of these were not large, complex cases. In 57 percent
of the cases recoveries were $10,000 or less and in 74 percent of the
cases recoveries were less than $15,000. Yet 87 percent of the cases
were two years or older and 33 percent were three years or older by
the time they reached trial. In FY 1967, 91 percent were two years or
oldtir and 40 percent were tliree years or older by the time they reached
trial,

Discussions with judicial and non-judicial perconnel revealed that
a number of them had adopted a restricted view of the Court’s vespon-
sibility to minimize trial delay. A common attitude was that attorneys
were primarily responsible for delay because of their dilatory tacties;
thus, if the attormeys were not interested in getting to trial the Court
should not be held responsible. This view, however, overlooks ov mini-
mizes the interests of the litigants and the public in prompt disposi-
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tion of litigation. In this connection, Chief Justice Warren has said:
“Interminable and unjustifiable delays in our courts [are] compro-
mising the basic legal rights of countless thousands of Americans and,
impereeptibly, corroding the very foundations of constitutional gov-
ernment in the United States.”

A number of Court personnel believed the Court should be charged
with delay only after a Certificate of Readiness was filed. Even with
this as a measure of effectiveness, the Counrt’s performance was not
good. The delay between filing a Certificate of Readiness and trial in
FY 1968 motor vehicle personal injury trials was one year or more
in 88 percent of the cases, 18 months or more in 70 percent of the
cases, and two years or more in 32 percent of the cases. Although the
Court’s calendar status reports indicate the delay was shorter, those
reports measured delay based on scheduled dates for pretrial and
trial rather than actual dates. By filing motions, requests for con-
tinnances, etc., attorneys were able in many cases to defer going to
pretrial and trial until some time after the scheduled dates.

The two major changes in civil calendar control methods made in
the past 10 years were the adoption of a Certificate of Readiness
procedure in April, 1958, and the use, beginning in December, 1959,
of IExaminers to conduct all pretrials. Neither has been effective in
terms of reducing trial delay.

In evaluating the effectiveness of the Iixaminer system, the Court
has stressed the fact that the Examiners have relieved the judges of
the time-consuming burden of conducting pretrials, conducting the
semiannual call of the calendar, and hearing certain motions. It is
true that the Examiners have relieved the judges of a considerable
amount of non-trial work but it does not automatically follow that
the work of the Court has thereby been advanced. A more meaningtul
criteria for measuring the effectiveness of the Examiner system would
be to measure the impact the system has had on frial.delay, and despite
a substantial reduction in civil litigation, trial delay has increased
since establishment of the Examiner system in 1959, In FY 1959
the median time interval from issuve to trial was 21 months in jury
cases; it was 29 months in FY 1968. In non-jury cases this interval
was 17 months in FY 1959; it was 19 months in FY 1968. It is,
therefore, apparent that the Court’s existing system of calendar con-
trol, of which the Examiner system is a major part, has not proved
effective in reducing delay. Thus, we believe the Court needs to make
substantial modifications in its existing system and needs to experi-
ment with calendar control techniques successfully employed by other
courts. Our detailed analysis of the Court’s currvent calendar control
system and our suggestions for improvement are contained in sub-
sequent sections of this report.

SUMMARY

In summary, we believe that with its existing resourses the Court
could substantially reduce trial delay. To do so, the Court needs to:
(1) Acknowledge and fulfill its responsibility to supervise and con-
trol its civil litigation at every stage of the proceedings; (2) Establish
time standards to control the progress of its civil litigation; (3)
Develop, through experimentation, a simplified system of calendar
control; and (4) Develop an improved capacity to critically evnluate
its own performance.
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III. RECOMMENDATIONS

A. The Court should develop and publish in its local rules a policy
statement of its responsibility for maintaining strict control of its
calendar. (See Details IV-C-1.)

B. The Court should establish and publish in its Tocal rules time
standards governing the processing of its civil litigation. (See Details
IV-C-2.)

C. The Court should experiment with a mandatory judge supervised
settlement conference procedure. The system of Examiner supervised
pretrial conferences should be phased out. (See Details TV-C-3.)

D. The Court should simplify its calendar control system. Specif-
ically, the semi-annual call of the calendar and the Certificate of
Readiness procedure should be discontinued. (See Details ITV-C-4.)

E. The Court should firmly enforce its calendar control rules. Two
principal rules that need enforcement are the rule designed to curb
attorney congestion and the rule governing dismissals for failure to
prosecute. (See Details IV-C-5.)

I. The Court should provide closer and stricter judicial supervision
of the civil trial calendar. (See Details IV-C-6.)

G. An improved system of internal calendar status reports and
egfm'i}t;ations should be developed and implemented. (See Details ITV-

H. The Court should adopt a revised system of calendar control.
The bar should be given an opportunity to comment on the system
before it goes into effect. (See Details ITV-D.)

I. The Court should experiment with a special program to reduce
its backlog. (See Details IV-E.)

IV. DETAILS

A. HrcuriecaTs or TR Civir. CASELOAD

A detailed analysis of the civil caseload is presented in Appendix
A and its accompanying tables which provide comprehensive data on
filings, terminations, judicial manpower assigned to the civil calen-
dar, and a detailed analysis of motor vehicle personal injury cases
tried in FY 1968. Flighlights of that data are:

—TEach year since Fiscal Year (FY) 1962 there have been
fewer civil cases filed. Filings dropped from 7,500 in FY 1962
to 4,500 in I'Y 1968. The two principal reasons for the drop were:
(1) an increase in the Court’s minimum jurisdictional amount
from $3,000 to $10,000 in Qctober 1962; and (2) a change in the
statistical treatment of insanity cases beginning in September
1964.

—DPersonal injury, contract and real property cases account
for about 75 percent of the Court’s civil trial load. Filings of
these cases have also been dropping since FY 1962. In FY 1962
there were about 2,000 such cases filed ; only 2,000 such cases were
filed in F'Y 1968.

—Despite the drop in civil filings the median time interval from
issue to trial increased from 17 months in FY 1962 to 25 months
inFY 1968.
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—OQver the past ten years the Court has been terminating as
many cases as have been filed; however, it has constantly had
a backlog of cases that it has been unable to reduce. There were
4,041 cases pending on June 30, 1958 ; there were 3,993 cases pend-
ing on June 30, 1968.

—During the five-year period FY 1964 to 1968 between 90 and
93 percent of all civil cases were terminated prior to trial.

—There has been a relatively constant number of judges as-
signed to the civil calendar for the past ten years, i.e.,2 in Motions
Courts, 2 in Non-Jury Courts, and 4 to 6 in Jury Courts. A shift
in regular judges to the criminal calendar in October 1967 was
compensated for in FY 1968 by the use of retired and visiting
judges.

—This Court is unique in the Federal system due to its juris-
diction over “local” District of Columbia civil matters in excess
of $10,000. It has the same “federal” jurisdiction as other U.S.
District Courts.

B. Drscrrerion or Civin CALENDAR SYSTERM

In this section we will merely describe this Court’s system of calen-
daring its civil cases. In later sections we will evaluate how well the
system actually works.

This Court utilizes a central or master calendar system as compared
to an individual calendar system. The basic distinction between the
two systems concerns the point in time when the trial judge becomes
involved with the case. Under the individual system, a case is usuaily
assigned to a particular judge immediately upon filing and the case
remains under his control through all stages until it is finally ver-
minated. Under the master calendar system employed by this Court
a case is not assigned to a particular judge mntil the eve of trial. All
preliminary motions, and other matters arising prior to trial are heard
either by &« judge assigned to one of the two Motions Courts or the
Pretrial Examiner. v

When the case is at issue, the case is placed on the General Calen-
dar which is maintained by the Assignment Commissioner. The par-
ties proceed with their discovery until the case is placed on the Ready
Calendar. This is accomplished by all the parties filing a Certificate
of Readiness which constitutes a representation that all discovery
procedures have been completed and that the case is ready for trial.

All cases on the Ready Calendar are scheduled for pretrial in the
order in which they are certified ready. Pretrials are conducted by a
Pretrial Examiner and an Assistant Pretrial Examiner.

After Pretrial, a case is placed on the Ready for Trial Calendar.
From this calendar the case is placed on the Daily Assignment Calen-
dar. Thereafter, the Assignment Commissioner te]eﬁ:hones counsel
and alerts them for trial on a given date. This notice 1s given within
10 days of the date set and puts counsel, parties anc witnesses on 30-
minute telephone alert beginning on the morning of the date set for
trial.

When a judge is assigned a case he usually enters into a settlement
discussion with counsel. If the case is not settled, it then goes to trial.

Throughout the calendaring process, jury and non-jury cases are
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segregated and there is a General Calendar, Ready Calendar, ete,, for
each.

The Pretrial Examiner hears a variety of contested motions pri-

marily relating to discovery matters. (See Local Rule 9(a) (4).)
‘The judge assigned to Motions Court No. 1 handles all uncontested
motions submitted on points and authorities, ex parte matters, and
motions involving short hearings (under 30 minutes). He also handles
a varviety of other matters including the appointment of conserva-
tors and mental health orders and trials. The judge assigned to Mo-
tions Court No. 2 handles all motions involving long hearings (over
30 minutes). He, too, handles a vaviety of other matters including
probate matters and prisoner petitions.

Assignments of judges to the various Divisions, i.e., Motions Court
No. 1, Motions Court No. 2, jury trials, and non-jury trials are ro-
tated every three months by the Chief Judge.

Twice a year the Pretrial Examiner conducts a call of all civil cases
placed on the General Calendar. A case is subject to dismissal for
want of prosecution if it is not certified ready within 6 months after
the call.

The only major changes in this system were the adoption of the
Certificate of Readiness procedure in April 1958 and the use, be-
ginning in December 1959, of Examiners to conduct all pretrials. The
duties of conducting the semiannual call of the calendar and hearing
contested discovery motions were subsequently delegated to the Bx-
aminers.

C. Evarvaron or Civin Canexpar CONTROL SYSTEM
1. NEED FOR JUDICIAL CONTROL

A Dbasic premise that underlies our subsequent evaluation of the
Court's system of calendar control is that a Court has the responsi-
bility to actively contvol all the cases on its calendar at every stage of
the proceedings. OQur evaluation disclosed this Court had not fully
and effectively discharged this responsibilty.

The following are representative views of some Federal District
Court judges concerning judicial responsibility for calendar control:

—The early and expeditious termination of a eivil suit largely
rests in judicial supervision of litigation. Judicial supervision
must commence with the filing of the suit and each Court must
determine how and in what manner it shall be done.

—I cannot emphasize enough that if for one moment our
calendars slip from our direct supervision and control, the result
will be chaos. We have seen what happens when members of
the bar controlled the Court’s calendar.

—TFar more important than the system employed is the attitude
and diligence of the individual judges and the manner in which
they maintain strict control of the calendar.

—While the case is in the hands of the lawyers before it has
been filed in court it is their business, but after it reaches the
Court it is the public’s business, and it is the duty of all to see
to it that it is moved along to final disposition.

We found that by delegating major pretrial steps to Examiners,
by adoption of a Certificate of Readiness procedure, by lax enf
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ment of its rules, and by pursuing a liberal continuance policy, the
Court had allowed the bar to obtain substantial control over the pace
of major civil litigation. The adverse effects of bar control of the
calendar were pinpointed by Judge Carter of the U.S. District Court
for the Southern District of California at a seminar for Federal
judges held in 1961 when he said :

We shall frankly face the fact that lawyers are prone to procrastinate and
put off the necessary ‘work on pending civil cases. Often this may be for good
reason, such as the press of business.

Accordingly, the characteristics of a system swhere the judge exercises no
control of the calendar but instead the setting of cases is left up to ithe lawyers,
are as follows :

(a) Lawyers often will not work on or prepare a case where a 'frial
calendar is congested and the prospects of trial are several years off;

(b) Responsibility for getting a case on the calendar is left to lawyers,
through use of a certificate of readiness, note of issue or motion to set for
trial;

(c) Cases that should be settled or disposed of therefore clog the docket;

(@) It is a well known phenomenon that congestion breeds congestion,
and the more the trial calendar becomes crowded or delayed the less activity
there is by lawyers on pending cases, and this congestion leads to further
congestion.

We thus emphasize, as a sound principle of judicial administration,
calendar control by the court itself. We hold that the court has a
responsibility, not only to try cases coming up on its calendar, but
to press for the expeditious disposition of litigation. In the yords
of Chief Judge Alfred P. Murrah, the courts Thave a responsibility

for litigation ¢rom the cradle to the graye.”

We therefore recommend as a matter of principle, that calendar control by a
court is far superior in the administration of justice, to a system which for all
practical purposes, surrenders the control of the calendar to the attorneys who
practice in the court.

While this Court did maintain some control over its calendar it had
surrendered a substantial amount of control to the attorneys and we
believe that until this Court obtains and exerts complete control
over its civil calendar it will not be able to solve the problem of trial
delay. Our detailed suggestions for obtaining and excreising such con-
trol are set forth in subsequent sections of this report. As a necessary
first step, however, we recommend that the Court develop and publish
in its local rules a policy statement of its responsibility for maintain-
ing strict con’rol of its calendar.

2. NEED TFOR I'TME STANDARDS

Currently, the Court has no eflective time standards to govern the
processing of its eivil litigation. In the absence of such standards the
Court has not taken positive action to minimize lengthy delays in the
processing of cases.

Table No. 4 to Appendix A shows that the Court has not been
promptly processing its civil cases. In Fiscal Year 1968 the median
time Interval from issue to trial was 25 months for all eivil trials, 29
months for jury trials and 79 months for non-jury trials, These inter-
vals were approximately double the national average for all U.S.
Distriet Courts, '

There were also lengthy and widely fluctuating time intervals be-
tween major pretrial stages. For example, the time interval from the



date of filing a certificate of readiness to a seheduled pretrial date has
in recent years fluctuated from 414 months to 15 months, And the time
interval from the date of pretrial to a scheduled trial date has varvied
from 2 weeks to 4 months. Qur sampling disclosed that in many cases
the actual time intervals were even greater. (See Details IV-(C—.)

Another example of the need for time standards concerns cases that
have been pending three years or longer. Each year this Court has a
- large number of such cases—there were 274 such cases pending as of
June 30, 1968 which represented about 7 percent of all cases pending.
The Judicial Conference of the United States has declared it to be the
policy of the judiciary that every case pending three years or more and
appropriate for trial be regarded as a judicial emergency. Although
the Conference has requested each U.S. District Court to deal with
such cases in a regular programmed effort, this Court has not syste-
matically attempted to 1dentify and deal with such cases.

Although the mere establishment of a standard is not in and of it-
self a solution to a problem, it is a necessary first step. One of the
most important benefits of establisking a standard is that it produces
a yardstick or criterion for measuring and evaluating performance.
Therefore, in order to improve its ability to evaluate its own per-
formance and thereby enable it to better control its calendar, we believe
the Court should establish and publish in its rules time standards to
oovern the processing of its civil litigation.

Suggested standards for the Court to consider are:

—Twelve months from issue fo trial. This is the eurrent na-
tional average. (It is pertinent to note that in requesting addi-
tional judgeships that were authorized in 1961 the Judicial Con-
ference of the T.S. said the additional judges were “necessary to
bring the dockets of the courts to a position where the srdinary
eivil case could be tried within six months of filing.”)

—A maximum time interval of 30 days from a final settlement
or pretrial conference to trial.

Once having established time standards, the Court’s case control
and calendar status reporting procedures should identify cases that
exceed the standards so that appropriate action can be taken to deal
with such cases. (See Details IV-C-7.) Although the Court has a rule
providing for dismissal of cases that have been inactive for 6 months,
the rule was not being effectively enforced. (See Details IV-(-5.)

3. NEED TO SUBSTANTTALLY MODITY PRETRIAT, AND SEITLEMENT PROCEDURES
I'ntroduction

We preface our evaluation of the Court’s pretrial and settlement
procedures by stating that we believe that a prime objective of a
Court's civil calendar control system should be to encourage—but not
force—counsel to settle as many cases as possible as early as possible.
Only a small percentage of civil cases reach trial, In Fiscal Year 1968
only 10 percent of the cases terminated by this Court were terminated
by trial (insanity cases excluded). If a Court can encourage early set-
tlement of cases it can reduce its backlog, it can make it possible for
trial bound cases to go to trial sooner, and by minimizing eve of trial
settlements it can bring greater certainty to the setting of trial dates.

This Court’s pretrial and settlement procedures, as implemented,
did not encourage early settlements and generally did not require



trial counsel to thoroughly prepare for trial until a trial date had
been set. As a result, cases that eventually settled on the eve of trial
remained unsettled for years and clogged the Court’s calendar. One
visiting judge who settled an unusually high number of cases, many
of which were two years or older, told us that it appeared that in
many cases the attorneys had not thoroughly reviewed and evaluated
their cases until a trial date had been set.

The large number of late settlements made it extremely difficult to
set and adhere to firm trial dates. Last-minute settlements forced the
Court to move up other cases for trial, causing considerable uncer-
tainty which in turn worked hardships on counsel, witnesses and liti-
gants who could never be certain when they would be called for trial.
"~ While eve of trial settlements will never be totally eliminated, we
believe they could be significantly reduced if the Clourt substantially
modified its existing pretrial and settlement procedures,

Pretrial Conferences

Pretrial is mandatory for all civil cases except Patent, Land Con-
demnation and Trade-Mark cases. The prime purpose of pretrial in
this Court is to produce shorter, better trials by requiring counsel to
simplify and clarify issues, to stipulate as much as possible in order
to avoid unnecessary time-consuming proof at trial, ete. Although set-
tlement of cases is a valuable by-product of pretrial in other jurisdic-
tions, cases are ravely settled in this Cowrt at pretrial conferences
which, since December 1959. have been conducted by examiners.

In 1955 when this Court sought Congressional authority to estab-
lish the position of Pretrial Examiner it stressed that the Examiner
could be of tremendous help in resolving the problem of the congested
docket by settling many cases. (See the testimony of Judge Mathew
F. McGuire on pages 76 through 90 of the Fiscal Year 1960 Hearings
before a Subcommittee of the House Committee on Appropriations,
John J. Rooney, Chairman.) Our study disclosed that between FY
1960 and FY 1968 trial delay in civil cases actually increased despite
a significant reduction in the number of civil cases filed during this
period. (See Details IV-A and Appendix A.) In addition, we found
that only a very small percentage of cases were settled at pretrial cor-
ferences. According to reports of the Pretrial Examiner, there were a
total of 4,024 pretrial hearings held during the period FY 1966
through FY 1968. During this period only 57 cases were settled “at or
on pretrial?,

We noted other weaknesses in the pretrial system, the cuunulative ef-
fect of which was to seriously reduce the effectiveness of pretrial as
a tool for calendar control. For example, the Pretrial Examiner ad-
vised us that in most cases counsel who attend pretrial are junior
counsel who will not be the trial attorney and who do not have the
authority to settle a case. Also, the Court’s pretrial rules suggest but
do not require that counsel confer prior to the conference to prepare
a joint written stotement. Since the rnle is not mandatory, joint state-
ments ave rarely filed. ' ’

Another major weakness concerns the large number of pretrial hear-
ings that are continued. According to the Pretrial Examiner’s reports,
there were 4,024 pretrial hearings held during the period FY 1966 to
1968 and there were 1,788 hearings continued, The high continnance

47070~ T70~pt, 22
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rate produces a considerable amount of extra work for the Court in
rescheduling hearings, renotifying counsel, ete. )

These, then, are the major weaknesses in the Court’s pretrial pro-
cedure: pretrial conferences rarely produce settlements; trial counsel
are not forced to prepare and evaluate their cases because they are not
required to confer prior to the pretrial conference and junior counsel
are allowed to attend the conference in lieu of trial counsel; and con-
tinuances are liberally granted. Because of these weaknesses the Court’s
system of pretrial does not effectively screen out “settleable” cases
and hasnot relieved court congestion or trial delay.

Settlement Conferences

For a number of years the Court’s local rules have provided for op-
tional settlement conferences for jury cases which have been pretried
but which have not been assigned a trial date. Counsel for all parties
must agree to such a conference. Although statistics on such confer-
ences are not maintained, we were advised by court personnel that
the number of such conferences average no more than two or three
per month.

In July 1967 a committee of the District of Columbia Bar Associa-
tion made a number of suggestions to the Court designed to expedite
the processing of civil litigation. One suggestion was that in lien of the
‘calendar call a settlement conference would be scheduled before a judge
within six months after the case was at issue in an attempt to settle the
case before too much expense of discovery had been incurred.

Acting on this suggestion the court adopted a local rule in July 1968
which provided, in part: “Each civil case placed on the Ready Calen-
dar shall, as soon as practicable thereafter, be referred to the Settle-
ment Judge.” (A significant difference between the bar suggestion and
the Court rule is that the rule provides for referral to a Settlement
Judge after discovery has been completed whereas the suggestion pro-
vides for referral before discovery has been completed. For reasons
discussed belo, we believe settlement conferences after discovery has
been completed ave preferable.) As of May 1969 the Assignment, Com-
missioner's Office was awaiting judicial instructions prior to imple-
menting the rule adopted in July 1968.

While we agree with the bar and the Court that a program of man-

datory settlement conferences before a judge should be implemented,
we believe it is extremely important for the Court to establish and pub-
lish in its rules firm requirements dealing with the preparation for and
conduct of such conferences. (An experimental settlement program in
1963 was abandoned when, according to the Pretrial Examiner, . . .
it was found that attorneys’ trial schedules conflicted with assigned
conference times and the junior attorneys who appeared thereat had
only authority to say, ‘No.”)
_ Based upon our discussions with judges of other courts and experts
in the field of judicial administration, and based on our research of
rules of other courts and literature in the field, we conclude that the
following minimum requirements must be firmly adhered to if a Court
expects to maximize the effectiveness of o settlement conference
program:

(@) Counsel must be given adequate advance notice (generally
30 to 60 days) of the conterence,
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(6) Counsel must be required to confer prior to the conference to
discuss settlement and prepare a proposed pretrial order to be sub-
mitted to the Court in advance of the conference. Discovery should be
complete at this stage.

(e) Counsel attending the ronference must either be the trial counsel
or, in any event, have complete authority to settle the case. (Some
courts requive the litigants to be present, also.)

(@) The Settlement Judge should be “settlement oriented” in that he
must agree that settlement conferences are a proper and necessary
judicial function. ,

(e) If the conference does not produce a settlement, the Settlement
Judge should pretry the case at the same conference and determine the
case’s readiness for trial, If it is ready, the case should be scheduled for
trial no later than 30 days after the conference. If the case is not ready,
the Settlement Judge should enter an appropriate pretrial order set-
ting forth the nature and timing of further steps needed to prepare
case for trial.

Conclusions

The system of Iixaminer supervised pretrial conferences has not
produced the benefits anticipated and has not relieved congestion and
delay. It should be phased out and replaced by judicially supervised
settlement conference procedures, (If a conference does not produce a
settlement, the case would immediately be pretried at the same con-
ference.)

Since implementation of this program will require the assignment
of one judge on a full-time basis, it is extremely important that com-
plete and accurate data be obtained in order to permit a thorough
evaluation of the results of the program. For example, during the
period FY 1964 thru 1968 a range of 26 to 39 percent of motor vehicle
personal injury suits were settled after a trial date was set. (Table No.
3 of Appendix A.) Data should be obtained to determine what impact
the program has on this category of settlements. Data also needs to be
obtained to determine the impact the program has on the time interval
from issue to trial. (See Details IV-D for a more comprehensive dis-
cussion of a snggested alternative system of calendar control, of which
a settlement program is a major part.)

4. NEED T0O SIMPLIFY SYSTEM

The semiannual call of cases on the General Calendar and the Cer-
tificate of Readiness procedure arve generating a large amount of work
for the Court and the bar, while producing limited results. We believe
these two calendar control devices should be eliminated and replaced
with a rule requiring counsel to be prepared for trial within a specified
time after issue.

Semiannual Call of the General Oalendar

Prior to 1960 & judge conducted a semiannual call of cases on the
General Calendar (cases at issue but not certified to the Ready Cal-
endar). Since 1960 the call has been conducted by the Pretrial Ex-
aminer. As originally conceived, the primary purposes of the call were:
(1) to discuss settlement possibilities; (2) to determine whether cases
were ready to be placed on the Ready Calendar; and (3) to determine
whether cases should be transferred to the Court of General Sessions.
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Asimplemented, the call achieves only the second purpose to any mean-
ingful extent. The actual results of the call during the period July 1,
1965 through October 31, 1968 were:

Percent of

Number total calied

Totalcalled t o n o oo et cp e cmme e e e mm e mnee 4,596 100

Settled e e - 24 5
Transferred to court of genera! sessions. 199

Certified ready... 560 12

Called only2.. . ..oo ... 2,771 60

Dismissed or defaulted._. 231 5

Called in @rrord ... oo erie e am e e crmnn e e manm e 746 16

CONtIRUEH... .o e e e e e carm e e s mmmmea e e i meeamannae 94 2

1 These statistics show that the call is an extremely ineffective settlement device and that only a relativaly few cases
are transferred to the court of general sessiops, . "

2By local rule, cases in this category must be certified to the ready calendar within 6 months of the date of the call.
In many cases, however, due to stays, continuances, and so forth, cases are not certified ready within 6 months,

3These cases generally represent breakdowns in the recordkeeping and coordination between the clerk’s office and
thedassiglnm;nt office. Of the 746 cases called in error, 389 were closed cases and 105 were cases already cettified to the
ready calendar,

Note: A few cases are counted in more than 1 category. For example, a case that was continued and then certified ready
during the call would be counted in 2 categories,

The call’s other principal objective, to place cases on the Ready
Calendar, could be achieved simply by requiring that a case must be
ready for trial within a given amount of time after the case is placed
at issue. For example, the Prince Georges County Circuit Court in
neighboring Prince Georges County, Maryland, sets trial dates as
soon as civil cases are at issue. The Court does not conduct a call nor
does it utilize a Certificate of Readiness procedure.

A tremendous amount of work is required of the Offices of the
Clerk, the Assignment Commissioner, and the Pretrial Examiner in
preparing for, conducting, and documenting the results of these calls
which take about six weeks per year to conduct. Employees of the
Assignment Commissioner prepare the calendar, notify attorneys, and
document the disposition of each case in their records. Either the
Pretrial Examiner or his assistant conducts the call; an employee
of the Pretrial Examiner then prepares statistical reports summariz-
ing the results of the call. Kmployees of the Clerk assist the Pretrial
Examiner throughout the conduct of the call and document the dis-
position of each case in the Clerk’s records. All told, we estimate that
seven to nine different employees expend a combined total of at least
six man-months of effort administering the call.

Certificate of Readiness Procedure

The Certificate of Readiness Procedure, adopted by the Court in
1958, has created a considerable amount of extra work for the Court
and has not proven to be an effective calendar control device, It has
not reduced trial delay and, in many cases, has been used by dilatory
counsel to further delay the processing of their cases.

Under this procedure, after a case is at issue any party may file
a Certificate of Readiness which constitutes a representation that all
discovery has been completed and that the case is ready for trial.
Unless another party objects within ten days, the case is placed on
the Ready Calendar. If there is an objection, the matter is heard by
the Pretrial Examiner. :
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It appears there were two principal reasons for adopting this pro-
cedure. One was due to tlie Court’s desire to be charged with only
that portion of the backlog of untried cases that was actually ready
for trial. The other was based on the premise that ready cases could
be moved more promptly to trial if they were segregated from the
cases that were not ready for trial.

Statistics show that cases are not moving to trial quicker since
adoption of the Certificate of Readiness requirement in June 1958. In
Fiscal Year 1959, the median time interval from issue to trial was
20 months. This interval had increased to 25 months in Fiscal Year
1968. This increase cannot be attributed to an inerease in the case-
load, since there were fewer cases filed in 1968. In fact, the number of
annual filings has decreased each year since 1962. )

Recently, Chief Justice Warren had this to say about Certificate
of Readiness procedures:

A highly questionable practice of calendaring has grown in personal injury
litigation which appears to stand in the way of even the most elementary solu-
tion. This practice, followed in some federal courts, of measuring the delay in
a personal injury case only from the time lawyers certify they are ready for
trial has serious consequences. First of all, it permits a hard core of untried
cases to develop beneath the surface of the court dockets threatening to surface
at any moment to further clog congested calendars. Second, the litigants usually
do not know that the lawyers are the cause of delay and, therefore, blame the
courts rather than their counsel for the delay. Third, and most important, the
very process of delay, whether caused by court congrestion or lawyer procrasti-
nation, reduces the chance that truth will be found at the trial since the memory
of witnesses invariably diminishes with time as does their availability. Though
I can understand the embarrassment the courts have experienced which has
led to this “certificate of readiness’” practice, it is no solution to the problem
to avoid the responsibility which the court has to see that cases do not languish
on the calendar for years at the behest of the lawyers. While the “certificate
of readiness” can be made a useful tool in calendar control, it should never be
used as a device by the court to give up control of the movement of cases on the
calendar.

Tho Superior Court of Los Angeles County is a large metropolitan
trial court that utilizes a Certificate of Readiness procedure, A very
important distinction between that court’s procedure and this court’s
procedure concerns the time lag between filing the certificate and pre-
trial or trial. Los Angeles’ court rules state that:

Insofar as feasible and the business of the court permits, the time asgsigned
for the pretrial conference in any case will niot be more than sixvty days after the
filing of the certificate of readiness, [Emphasis supplied.]

This court has no similar rule and the time lag is much greater, The
average time lags between filing the certificate and scheduled pretrials
were seven months and four months as of January 1969 for jury and
nonjury cases, respectively. Ifurthermore, an analysis of 100 motor
vehicle personal injury cases tried in FY 1968 showed that the actual
time lag between filing a certificate and pretrial was one year or more
in about 70 percent ot the cases.

’ 20 0 v R »

A long period between filing of the certificate and pretrial has a
number of adverse consequences. For example, under this court’s rule
further discovery is precluded after a case is placed on the Ready
Calendar except by order of a judge “upon showing of extraordinary
circumstances arvising subsequent to the filing of the Cortificate.”
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When there is a lengthy period after filing the certificate, counsel
have more justification for filing motions for further discovery based
on changed civcumstances. This is particularly true in negligence
cases where it is necessary to have current medical reports of the
plaintiff’s condition, which may have changed substantially. Thus,
the time lag produces more work for the court in handling metions.

The Certificate of Readiness procedure also generates a large
number of motions which are heard and ruled upon by the Pretrial
Lxaminer. As stated earlier, a party can object to another party’s
filing a Certificate of Readiness. According to the Pretrial Examiner’s
statistical reports, about one third of all the motions he hears relate
to objections to Certificates of Readiness. For example, in Fiscal
Year 1968 out of a total of 1,207 motions, 414 involved objections to
Certificates of Readiness. The Pretrial Examiner rarely fully sustains
these objections. He estimates that in 95 to 98 percent of the cases he
either overrules the objection or enters a ruling that the case will be
placed on the Ready Calendar within 30 to 60 days of the hearing.

The steps involved in implementing the Certificate of Readiness
procedure are considerable and include: preparing and maintaining
tickler files, docketing, filing, setting hearing dates on motions,
notifying counsel of hearing dates, conducting hearings, etc. The
process is further complicated when a continuance is granted or when
counsel appeal to a judge from a ruling by the Pretrial Examiner.
All of these steps would be eliminated by discontinuing the Certificate
of Readiness procedure.

In summary, we believe the semiannual eall of the General Clalendar
and the Certificate of Readiness procedure have produced a great
amount of work for the court without producing effective results.
In addition, the Certificate of Readiness procedure transfers partial
control of the movement of cases from the court to the bar. Thus, we
believe they should be discontinued. (See Details IV-D for discussion
of alternative calendar controls.)

0. NEED TO ENTORCE CALENDAR CONTROL RULES

We found considerable evidence of lax enforcement of ealendar con-
trol 1ules. Two examples that illustrate the adverse effects of lax
enforcement of calendar control rules involve the rule governing at-
torney congestion and the rule governing dismissals for failure to
prosecute. These two rules ave discussed below.

Concentration of Defense Counsel in Civil Jury Cases

An analysis of the cases on the jury and non-jury Ready Calendars
disclosed there was a concentration of defense counsel in civil jury
cases. A similar problem did not exist in non-jury cases. The table on
page 15 shows that almost one-half of the civil jury cases on the Ready
Calendar as of February 13, 1969 were in the hands of six firms repre-
senting defendants. Even more significant is the fact that these six
firms controlled 61 percent of the cases awaiting trial and the fact that
one firm controlled 24 percent of the cases awaiting trial.

Court records were incomplete concerning individual attorney as-
signments; consequently, we were unable to make a more detailed
analysis by attorney. (Although Local Rule 11(1) requires the trial
attorney to be designated when the case is placed on the Ready Calen-
dar, we were advised by court personnel that the Court usually leains



15

who the trial attorney will be when a firm is called to alert it for trial,
usually ten days before trial.) However, we were able to determine
that one attorney was the designated trial attorney in at least 19 cases
awaiting trial as of February 13, 1969. Court records did not reflect
how many additional cases this attorney had on the Ready Calendar
awaiting pretrial or on the General Calendar. He was then engaged in
a lengthy trial and, as a result, his other cases could not be set for trial
thereby causing unnecessary and avoidable delay for this attorney’s
clients and the opposing attorneys and their clients.

In the absence of complete information on caseloads of trial attor-
neys, the court was not in a position to enforce its Local Rule 14(d),
Failure to Respond for Trial, which provides that if an attorney is
counsel of record in more than 25 cases, a scheduling conflict will not
be grounds for postponing a trial date. Although this rule applies to
cases not only on the Ready Calendar but also to cases on the (Feneral
Calendar and has been in effect for a number of years, Court per-
sonnel could not recall it ever being enforced.

In order to obtain information needed to control concentration of
defense counsel in civil jury cases, the court’s case control system needs
to be modified. One way to obtain the needed information would be to
prepare a multi-copy case control card, with one copy filed by firm and
by attorney within each firm. Firms could be requirved to designate
trial attorneys either when they filed their first pleading orv at the
settlement conference stage.

The information on the cards should be perviodically analyzed and
reported to the Chief Judge in sufficient detail to inform him of the
status of the cases and to enable him to follow-up with fGrms and at-
torneys who are causing scheduling problems for the court. Another
metropolitan trial court, the Allegheny County Court of Common
Pleas in Pittsburgh, Pennsylvania, used this type of statistical data
to conquer a similar problem of attorney congestion. The details of
that. court’s calendar control experiments are reported in the January,
February and March 1968 issues of Judicature magazine.

CONCENTRATION OF DEFENSE COUNSEL (BY FIRM) ON CIVIL JURY READY CALENDAR AS OF FEB. 13, 1969

Civil jury ready cases

Total Awaiting Awaiting

cases pretrial trial

Grand total, all CaSeS. c . oot aa s 646 427 219

Firm Aclcrcmecoannne M ememneEaERa v Rea RS ep e e ar e ns 115 63 52
[0 . 56 30 w26
Firm C... e e 36 22 Lid. Bt
FirmD.. 36 21 TEG 15
Firm E.. 37 19 P r% 18
Firm F.... 37 29 ™ 8
Totals—Firms A to F; Number of cases . 317 124 M 133
Percent-of grand total. .., cemeue P 49 3 *m 61

Source; Assignmant Commissioner's Case Cards. The date of Feb, 13, 1969, was randomly selectad,

Dismissals for Failure to Prosecute

The Court’s local rule governing dismissals for failure to prosecute
was not being firmly enforced and, as a result, a considerable amount
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of judicial and non-judicial time was heing wasted processing and
routinely approving motions to suspend operation of the rule and
motions and reinstate dismissed cases.

Local Rule 13, Dismissal for Failure to Prosecute, provides in
effect for dismissal of a case without prejudice whenever a party
fails to take positive action to prosecute his claim or avail himself
of a right within a six-month period. Dismissals are made by the
clerk after notice to the dilatory party.

Our analysis of cases dismissed under this rule in the first quarter
of Fiscal Year 1969, and discussion with the clerk who administered
this rule, indicated that the rule was most effective in disposing of
cases within six to twelve months after filing. The clerk said many
of these cases represented vexatious suits, suits that the parties settle
quickly on their own, etc. To this extent the rule effectively screens
out deadwood from the calendar.

The rule becomes ineffective, however, when for one reason or an-
other the dilatory party wants to keep the case “open”, although not
“active”. The clerk said that Rule 13 rarvely operates to dispose of
a case once it has been calendared and called. In support of this, we
found that upon motion by counsel the Court routlinely extended the
time for application of the rule or reinstated cases dismissed by the
clerk. These motions are usually handled in chambers by the judge
assigned to Motions Court No. 1. (Occasionally. such motions are
contested in which case they are heard by the Pretrial Examiner.)
Judge assignments to Motions Court ave rotated and we found cases
where from three to six different judges had approved motions relat-
ing to Rule 13 in a single case.

An example of the ineffectiveness of Rule 13 and the work involved
in administering it involves a personal injury damage suit filed in
October, 1964. Analysis of the docket entries for this case disclosed:

—There were seventeen separate docket entries between April
1965 and July 1968.

All related to Rule 13 and consisted of motions to reinstate,
orders reinstating, etc.

—The case was dismissed four times by the Clerk. It was re-
instated three times, each time by a different judge. As of Febru-
ary, 1969, the last dismissal and the last cocket entry was in
July 1968,

—The Court had to prepare and send 13 different notices to the
dilatory counsel, all relating to Rule 13.

Another example involves a personal injury suit filed in August 1961.
The last docket entry as of February 1969 was an order staying the
application of Rule 13 until May 1, 1969. Between August 1961 and
February 1969 cight different judges and the Pretrial Examiner ruled
on motions dealing svith Rule 13, There were 27 separate docket en-
tries relating to Rule 13 notices, motions, orders, ete. This case has,
therefore, consnmed an extraovdinary amount of judicial and non-
judicial time and yet seven years after it was filed it still had not been
placed on the Ready Calendar.

While we found a number of other cases where Rule 13 motion
activity was creating much work for the Court without serving Rule
13’ intended purpose, we do not believe it necessary to cite addi-
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tional examples—especially since the Court itself recognized that Rule
13 was not operating effectively in those cases where counsel wanted
the case to remain open. The Court was searching for a means of en-
forcement that would penalize dilatory counsel without adversely
affecting litigants. On April 21, 1969 it amended Rule 18 to provide
for referral of Rule 13 cases involving inexcusable neglect or other
dereliction of counsel to the Court’s Committee on Admissions and
Grievances. Further possible courses of action for the Court and the
Committee to consider are set forth below.

A_noted authority in the field of judicial administration, Professor
Maurice Rosenberg, Professor of Law, Columbia University, has sug-
gested that effective sanctions might be for the court to: (1) send a
“delinquency notice” to the litigant clearly setting forth the facts of
the delinquency; or (2) assess a “delay fee” to repay the court for its
trouble. The fee would not be recoverable as a taxable cost or as a
charge against the client.

Another possible means of enforcement would be to limit counsel
to one Rule 13 notice. Thereafter, any further delay in prosecuting
the case would result in it being assigned to an individual judge. The
case would.remain under that judge’s supervision and control until it
was terminated. By assigning the case to a specific judge, that judge
can become more familiar with the case—thus enabling him to better
evaluate the reasons for counsel’s delay in prosecuting the case. And
since the case is his personal responsibility, the judge may be less lenient
in granting counsel extensions of time to prosecute.

Rule 13 1s presently administered by one clerk who periodically
scans the docket sheets to identify cases subject to the rule. This is
a complicated, time-consuming and somewhat haphazard method of
control. (See Details IV-D for our suggestion for an alternative sys-
tem of case control.)

6. NEED FOR CLOSER AND STRICTER JUDICIAL SUPERVISION OF TRIAL
CALENDAR

Local Rule 11(j) provides that the calendaring ancd assignment
of actions, civil and eriminal, shall be under the direction of the As-
signment Judge, who will determine all questions concerning such
matters. In practice, the Assignment Judge's supervision of the civil
trial calendar is generally limited to ruling on requests for contin-
nances. A “liberal” continuance policy is pursued. (Since 1951 the
Chief Judge has continuously served as Assignment Judge.)

The scheduling of cases for trial is handled by two clerks, one for
jury cases and the other for non-jury ecases. The civil jury clerk sets
trial dates primarily on the basigs of her knowledge of the avail-
ability of counsel rather than in a set sequence. We found, for ex-
ample, that primarily due to non-availability of connsel, trial dates
were deferred for at least 20 percent of the civil jury cases pre-
tried In January 1969. (An additional 28 percent were assigned trial
dates that were subsequently continued by the Assignment Judge.)
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The following is a summary of the disposition as of March 7,
1969 of the civil cases pretried in January:

Jury Nonjury

Total cases pretried in January 1969 79 44
Continued 28 16
Settled by judge 10 3
Settled by parties 15 10
Tried on initial trial date. 2 2
Tried after initial trial date 4 8
Set for trial after February.. . |- ST
No trial date set as of Mar. 7, 1969 - 1
Other1 3 5 8

1 Includes cases involving objections to pretrial orders, motions for summary judgment, etc.

The summary shows that a large number of cases settled after
they were placed on the trial calendar. (As of March 7, 1969, 69 of
the 123 cases pretried in January had not been tried, settled or other-
wise terminated. Thus many additional settlements will undoubtedly
occur before all 123 cases are terminated.) While eve of trial settle-
ments will always occur, we believe they could be substantially re-
duced if the Court more effectivelv sereened cases by use of mandatory
settlement conferences. (See Details IV-C-3.)

The Iarge number of last minute settlements and continuances (82
cases out of 123) creates havoe with the trial calendar. In anticipation
of many settlements and continuances, the clerks must considerably
over-set. the trial calendar to guard against trial breakdown. This, in
turn, could account for some of the liberality in the continuance
policy—i.e., the Assignment Judge knows other cases are stacked up
to take the place of the continued case. This, then. makes the eycle
complete-—cases overset in anticipation of continuance and continu-
ances granted because of cases overset. The persons seriously incon-
venienced by the serambled trial calendar are counsel, witnesses and
Titigants who cannot he suve ntil the last possible moment when their
case will reach trial. (The above summarv shows that of the 16 cases
pretried in January that reached trial in February, only 4 were tried
on the initial trial date.) ;

We. were told, and we confirmed, that sometimes a rvetired judge
would not accept a case sent to him for trial by the jury or non-jury
clerk, This created significant scheduling problems. For example, the
non-jury clerk recentlv had to defer scheduling a case for trial for an
extended period because one of the two retired judges assigned to
the non-jury calendar was busy with other cases and the other judge
refused to accept the case.

TWe were also told that some judges would not aceept a eivil non-jury
case when they were assigned to civil jury cases, and that some judges
would start another trial while the jury was out deliberating, and
thereby expedite the processing of cases, while other judges would
alwavs wait for a jury to return their verdict before starting another
trial. We did not attempt to obtain any documentary evidence of these
practices but, in any event, the Court had no stated policy to cover
these situations.
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We believe a number of steps need to be taken to obtain closer and
stricter judicial control of the trial calendar:

—To minimize scheduling conflicts counsel should be given a
firm trial date at least 30 days in advance. The Court should then
adopt a tough continuance policy. Continuances should not be
granted on stipulation of counsel alone and all requests for con-
tinuances should be required to be timely submitted in writing
setting forth a full showing of the reasons why a continuance
is requested.

—All cases not tried within 60 days of the settlement or pre-
trial conference should be brought to the attention of the Chief
Judge for appropriate action, i.e., given a definite trial date, dis-
missed, etc.

—Policies should be developed to cover the situations described
above involving the assighment of cases to judges for trial. These
policies should be equally applicable to retired judges and regular
judges.

7. NEED FOR IMPROVED INTERNAL REPORTS AND EVALUATIONS

The Chief Judge needs to be provided more comprehensive infor-
mation as to the status of the calendar. Ie should also receive periodic
reports monitoring the results of experimental programs. With im-
proved reports the Court should be able to do a much better job of
critically evaluating its performance.

Currently, the Chief Judge receives limited information as to the
status of the civil calendar. Although the quarterly and annual re-
ports of the Administrative Office of the U.S. Courts (AOC) are rich
with statistical data on filings, pending cases, terminations, etc., they
need to be analyzed and then summarized by staff personnel for the
Chief Judge so that he can readily be informed of the highlights of
such data. Examples of the type of data in the AOC reports that
could be abstracted and compared with prior years and with national
averages include:

—Commencements by Nature of Suit: (Table C-3)
—Pending Cases by Nature of Suit and by Length of Time
Pending (Tables C-3a and 6a)
( ——)Terminations by Nature of Suit and Action Taken (Table
4 :
—Time Intervals from Issue to Trial (Table C-10)
—Data on Civil Trials (Table C-T)

This data needs to be supplemented by internal reports providing
more meaningful data as to the status of the calendar. The only regu-
lar civil calendar status currently provided the Chief Judge are pre-
pared by the Assignment Commissioner, monthly. These reports pro-
vide data, broken down between jury and non-jury cases, as follows:

- —Total Cases on General Calendar
—Total Cases on Ready Calendar
—Total Cases on Ready Calendar Awaiting Pretrial
—Total Clases on Ready Calendar Pretried Awaiting Trial
~Cases Added to Ready Calendar During Month
—(ases Pretried During Month
—(ases Tried During Month
—Cases Settled During Month (A fter Pretrial)
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—Average Time from Certificate of Readiness to Pretrial
—Average Time from Pretrial to Trial .

An example of the incompleteness of the above data concerns the
data on average times from Certificates of Readiness to Pretrial and
from Pretrial to Trial. These averages are based on scheduled pretrial
and trial dates rather than aectual dates* Our tests disclosed that due
to continuances, actual pretrial and trial dates are often considerably
later than scheduled dates. For example, the Assignment Commission-
er’s reports indicated that during FY 1968 the time interval from pre-
trial to trial in jury cases never exceeded 4 months. Yet, our review
of 100 motor vehicle personal injury cases tried in FY 1968 disclosed
that the actual time lag between pretrial and trial exceeded 6 months
in 45 of the 100 cases and exceeded 12 months in 17 of the 100 cases.

TWe believe the Assignment Commissioner’s reports could be made
much more meaningful and useful if they provided information on
actual time intervals and if they provided year-to-date data and com-
parable data from prior years. For the Chief Judge to be fully in-
formed, however, these veports should be supplemented with additional
types of statistical information and with narrative analytical com-
ments. As a minimum, the Chief Judge should receive summary sta-
tistical data on: the number of continnances granted and the reasons
therefor; the number of cases that have not been pretried or tried
within the time standards established by the court with complete iden-
tifyinge data on cases that have not been terminated within 18 months
after filing (See Details IV-C~2) ; concentration of defense counsel in
civil jury cases (See Details IV-C-5) : and the precise method of dis-
position of cases on the trial calendar, i.c.. settled by parties, settled by
a judge, terminated after trial started, terminated by trial, ete.

The calendar status reports should include narrative analytical com-
ments identifying significant tvends, problem arveas, ete., so that the
reports can be used not only for information purposes, but also for
decisionmaking purposes.

Finally, part of the planning process of any experimental program
should include the development of adequate data bases and periodic
progress reports so that the results of such experiments can be timely
and etfectively evaluated, For example, if a settlement program is
implemented, complete data should be compiled on the number and
types of cases scheduled for settlement conferences; the judicial time
involved; and methods of dispositions by type of disposition, by type
of case, Dy age of case, and by judge. The data could then be used to
determine if the settlement program was producing the expected
results, and, if not, modifications could be made.

As another example, complete data should be compiled on cases
assigned to individual judges so that periodic inventory status reports
ean be compiled showing numbers, types and ages of pending cases and
numbers, types and ages of cases terminated by method of disposition,
Such data could be used by the Chief Judge to monitor individual
judge caseloads.

iThe Asslgnment Commissioner kuows, far example, the time tnterval between prefrial
and schreduled trinl dates and he uses this Interval for his reports, We obfainéd more com-
gllcéti’mgimmom meaningful datn on actual trial dates by reviewing docket eniries in the
rk's ce,
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The Chief of the Civil Division in the Clerk’s Office should be given
the responsibility to supervise the development and implementation of
the recomuaended calendar status reporting system. (In a separate
report we are recommending that the Offices of the Clerk and the
Assignment Commissioner be consolidated and that current Assign-
ment Office employees involved in calendaring civil cases be assigned to
a Calendar Section in the Civil Division of the Clerk’s Office.)

D. SvecesrEp SysrEdM OF Carenpar CoNTROL

INTRODUCTION

In the preceding sections of this report we have shown that the
Court’s existing system of calendar control over its civil cases is unsat-
isfactory in a number of major respects. Clearly, there is a need for
fundamental changes in the Court’s philosophy of calendar control
and in the system ulilized by the Court to achieve effective calendar
control. The Cominittee on the Administration of Justice has recom-
mended that the Court adopt an individual calendar system for both
civil and criminal cases as being the best solution for the calendar
problems of the Court. In June 1969 the Court appointed a committee
of judges which is to develop a detailed plan for implementing an
individual calendar system for criminal cases by October 1, 1969, and
to study how civil cases may also be put on an individual assignment
system.

There are a number of obvious advantages to an individual assign-
ment system. Responsibility for expeditiously processing a case is
clearly assigned to a specific judge. When meaningful reports on in-
dividual judge’s productivity are compiled and circulated, an incen-
tive is created to keep the individual calendars as current as possible.
Since only one judge needs to familiarize himself with a case, the in-
dividual system avoids the waste of judicial time that can occur when
more than one judge handles a complex case under the master calendar
system. Judges of some courts that have switched from a master to an
individual calendar system report that the volume of motions decreases
considerably. The judge is in a position to exercise effective control
over the case from beginning to end. This control, effectively exer-
cised, should go far to solving many of the problems discussed in this
report such as the processing of complex cases, dismissals for failure
to prosecute and the handling of cases which exceed the Court’s time
standards.

It would be a serious mistake, however, to believe that improved
calendar management, will automatically be achieved merely by switch-
ing from one calendar system to another. A. change will not produce
effective control unless it is accompanied by a firm commitment by the
judges to the concept of complete judicial control over the calendar,
and by a comprehensive reporting system that will provide meaning-
ful and current data on the status of the calendar. As we have dis-
cussed earlier in this report, significant improvements in the proceed-
ing of cases can not reasonabfy be expected until the Court accepts
the concept of complete judicial control over its calendars. (See Para-
graph IV-C-1.) )

There are a number of considerations supporting the course the
Court is following in considering a two-step switch to the individual
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calendar system, first for criminal cases and then for civil cases. The
Court will gain experience with the individual calendar for criminal
cases and “debug” that system before converting its civil calendar.
Also, the results of experimental calendar control programs being con-
ducted in some other U.S. Distriet Courts should soon be available.
These experiments are designed to provide some objective evidence
concerning the relative efficiency and effectiveness of the individual
versus the master calendar system. They should also produce some
useful information on the mechanics of implementing an individual
system.

Another consideration is the fact that senior judges are presently
handling most of the civil workload. By statute, a senior judge is only
required to perform such judicial duties “. . . as he is willing and able
to undertake.” It could prove difficult to achieve an equitable distri-
bution of cases in view of the latitude the statute gives to senior
judges concerning their caseloads.

With the above considerations in mind and pending effective im-
plementation of an individual eriminal calendar, we suggest that for
its civil cases the Court adopt a hybrid calendar system which is de-
signed to capitalize on the advantages of both the individual and the
master system. It provides for individualized treatment of complex
cases and cases which exceed the Court’s time standards for process-
ing. It provides for master calendar treatment of routine cases. As
will be seen, all the principles and many of the mechanics are equally
applicable to any type of calendaring system.

EFFECTIVE CALENDAR CONTROL~—SOME ESSENTIALS

For a court to conquer calendar congestion and minimize trial delay
we believe the following must be present:

1. The Court must accept that it has a responsibility to supervise
litigation at every stage of the proceedings and to encourage the early
settlement of cases.

2. The Court must adopt time standards to govern the progress of
each case at each stage of the proceedings. The Court’s case control
system must identify those cases which substantially exceed the time
standards so that appropriate action can be taken by the Court to
resolve such cases.

3. The Court must adopt as simple a system as possible to minimize
the judicial and non-judicial resources needed to administer it.

4. The Court must adopt an experimental attitude towards the
mechanics of calendar control and must compile comprehensive data
on the status of its calendar to enable it to evaluate its performance
objectively.

5. The Court must remain firmly in control of its calendar at all
times and should impose appropriate sanctions upon counsel who con-
sistently evade or attempt to evade the purposes and spirit of the
Court’s rules.

6. The Court must give counsel adequate advance notice of hearings,
conferences and trial dates and then must adopt a tough continuance
policy. '

PRINCIPAL STEPS IN SUGGESTED SYSTEM

In making suggestions for a system of calendar control we are mind-
ful of the fact that there is no one “best” system. We are, however,
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suggesting procedures which have been effectively utilized by other
courts.

Step 1—When issue is joined the file should be reviewed by a legally
trained non-judicial person to determine (1) whether the nature of
the case, the number of parties, or the nature or number of the factual
or legal issues involved indicate the case will be complex or protracted,
or (2) whether the case should be certified to the Court of General
Sessions. Complex cases should be immediately assigned to a judge
who would call for a preliminary pretrial conference within 30 to 60
days after issue to discuss the case and map out the discovery process.
The judge would thereafter supervise the case until it was terminated.

Comment : Although existing Court rules provide for assigning com-

lex cases to a single judge either upon motion by counsel or upon the
nitiative of the Assignment Commissioner or Clerk of Court, in prac-
tice this rarely occurs. We found one case, a suit to set aside restric-
tive covenants, that had not been assigned to a single judge even
though it took from 1962 to 1968 to process and required ten pages
of docket entries to document. Eleven different judges were involved
at various stages of the proceedings.

Step 2.—Routine cases would be scheduled for settlement confer-
ences before a judge within 6 to 9 months after issue. Counsel - ld
be given at least 80 days notice of the conference and be required to
confer prior to the conference to discuss settlement and prepare a pro-
posed pretrial order to be submitted to the Court in advance of the
conference. Counsel attending the conference would either be the trial
counsel or, in any event, have complete authority to settle the case.

Comment: Discovery in most routine cases should be complete
within six to nine months of issue. A 30-day notice should minimize
attorney scheduling conflicts. Courts that require counsel to confer in
advance report that many cases settle at this stage, especially when
counsel know that a firm settlement conference date has been set which
will be shortly followed by a firm trial date. (See Appendix B for an
excerpt from the Local Rules of the U.S. District Court for the South-
ern District of Florida. The excerpt sets forth that Court’s require-
ments for pretrial preparation by counsel. Such requirements would
be equally appropriate for the settlement conference we propose.)

Step 3—Cases not settled at the conference would be immediately
pretried at the same conference and scheduled for trial within 30 days
unless the settlement judge determined that more time was needed to
properly prepare the case for trial. In the latter event, the settlement
judge would issue an appropriate order governing the nature and
timing of further proceedings. Attorneys would report to the Calendar
Section of the Civil Division to have a trial date assigned. One day
before trial date, the Calendar Section would contact attorneys to con-
firm trial date and determine whether case has been settled. The cur-
rent one-half hour alert system would be in effect on the trial date.

Comment: A firm trial date needs to be assigned shortly after the
settlement conference in order to keep the pressure on counsel to thor-
oughly evaluate their cases and consider settlement possibilities,

The above steps constitute a general plan or outline of a proposed
system of calendar control that can be used by the Court until such
time as it decides to convert all its civil cases to an individual calen-
dar. To be fully understood and eflectively implemented the steps
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need to be coupled with suggestions we have made in prior sections
of this report: i.e., the Court must exercise complete control over its
calendar, time standards, need to be adopted, calendar control rules
need to be enforced, scheduled dates for conferences and trials need
to be firmly adhered to, a continuous process of critical self-evalua-
tion needs to be implemented, ete.

We recognize that until the Court has eliminated its backlog it
will not be able to schedule cases for settlement conferences within
6 to 9 months after issue. We, therefore, suggest that the Court imple-
ment the suggested system by initially selecting cases from the exist-
ing Ready Calendar. When those have been exhausted, cases could be
selected from the General Calendar with the oldest being selected first.

SUGGESTED CASE CONTROL PROCEDURE

To effectively implement a revised calendar system, a revised case
eontrol system needs to be devised and implemented. The following
is a general plan or outline of such a system.

—A multi-copy case control card would be prepared when a case
is filed. A1l copies would initially be kept together and maintained by
the counter clerks in the Civil Division of the (Mlerk’s Office until issue
was joined. These cards would become the prime information source
for internal calendar status reports; therefore, the following minimum
information wonld be recorded on them: case number; type of case;
amounts sned for and recovered: names and addresses of attorneys;
dates of all major occurrences such as date of filing, date of issue,
dates of conferences, and termination dates; information on types of
termination such as trials, settled on eve of trial, settled at settlement
conference, terminated by parties without court action, ete.; and in-
formation on continuances, ete. In short, the information should pro-
vide a record of all significant events in the history of the case.

—1¥Vhen issue is joined, the case control card would be transferred
from the counter clerks to the calendar clerks.

The counter clerks would periodically review the case control cavds
not at issue to determine which shonld be dismissed for want of
for cases not at issue to determine which should be dismissed for want
of prosecution.

—The calendar clerks would maintain the card from issue to ter-
mination. If a case were assigned to an individual judee, a copy of the
card would be given to the judace's sceretary for her files and another
copy filed by judge’s name by the calendar clevks. Since concentration
of defense coungel in personal injury litigation is a problem, another
copy could be filed by defense attorney’s name to provide a complete
record of defense attorneys’ caseloads. (See Details IV-C-5).

T, Suderstep Srrcran Proaraxr To Repver Backroe

Wo haye seen that over the past ten years the Coourt has been ter-
minating as many cases as ave filed each year. (See Appendix A, Table
No. 1.) It is therefore appavent that if the Court could find ways to
reduce its backlog it could process current filings on a current basis,
i.e., normally within 12 months. We have also seen that during this
period the Court has made no progress towards reducing its backlog;
there were about 4,000 cases pending in 1958 and the same number was
also pending in 1968.
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The largest backlogs exist in three major categories of cases: motor
vehicle personal injury, other personal injury, and contract cases:

Average annual Number

. terminations, pending on

Category of case fiscal year 1964-68 June 30, 1968
Personal injury:

ersN?otolrn{ e 783 1,219

Other. 295 614

Contract. 566 822

Total 1,644 2,655

Based on total annual terminations of these categories, the backlog
represents a workload of about 18 months. This is admittedly an im-
precise measurement, but it does illustrate that the backlog is not an
insurmountable one. There are a number of ways of attacking the
backlog: adding judges, continuing the visiting judge program, or by
experimenting with special programs utilizing existing judicial re-
sources. Our comments that follow concern a suggested special pro-
gram utilizing existing judicial resources.

The Court usually has 8 to 10 judges assigned to the civil calendar:
2 in Motions; 2 in nonjury; and 4 to 6 in jury. These courts normally
begin operation at 10:00 a.an. or later and it is rare thet any of them
are in operation after 4:00 p.m. Assuming a. settlement conference
would average one-half hour in length, and further assuming that an
average of 5 of the 8 to 10 judges could devote one hour per day five
days a week to settlement conferences, then 50 cases per week and 200
cases per month could be scheduled for settlement conferences. Thus,
at a rate of 200 cases per month, it would take a little more than one
year to schedule settlement conferences for the 2655 personal injury
and contract cases pending on June 80, 1968. .

Initially, cases would be selected from the existing Ready Calendar.
Thus, discovery would be completed and counsel would need to be
given only 30 days’ notice of the scheduled conference. The require-
ments for preconference preparation, attendance at conferences, ete.,
would be the same as described in Details IV-D, There should be a
minimum of conflicting scheduling problems for counsel in view of
the 30-day notice and since the conferences would generally be
scheduled at times when other courts are not in session, i.e., 9:00 to
10:00 a.m. or 4:00 p.m. and after.

Cases that are not settled would be given a firm trial date within
30 days. Based on past experience, however, the vast majority of these
cases will be terminated without requiring trial. During the five-year
period FY 1964 to 1968, only 9 to 15 percent of motor vehicle cases
went to trial. Comparable percentages for other personal injury cases
and contract cases were 12 to 14 percent and 12 to 16 percent,
respectively.

If the program were fully and successfully implemented, it is con-
ceivable that within about two years the Court could become com-
pletely current in the processing of its civil cases and litigants could
be assured of “having their day in court” on a timely basis, Thus, we
urge the Court to either experiment with a program along the lines

47-070-—70—pt, 2——3
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suggested above or devise alternative measures for effectively dealing
with the backlog:

Aprpuenpix A. TeE Crvin CASELOAD—AN OVERVIEW

CONTENTS
Jurisdiction.
Tilings.
Terminations,
Judicial Manpower Assigned to Civil.
Analysis of Motor Vehicle Personal Injury Cases Tried in Fiscal Year 1968.
Summary.
Tables:
Number 1: Filings and Terminations—Total Civil, Personal Injury Contract and Real Property
Cases Fiscal Year 1969 through 1968.
Number 2: Civil Cases Commenced During Fiscal Year 1964 through 1068.and Civil Cases Pending
on June 30, 1968 by Nature of Suit.
Number 3: Terminstions by Type of Actionn Taken—All Civil Cases, Personal Injury Cases, Contract
Cases, and Real Property Cases Fiscal Year 10684 through 1968,
Number 4: Civil Trials and Trial Delay Fiscal Year 1959 through 1968.
Number 6: Number of Trials by Natura of Suit Fiscal Year 1064 through 1068.

JURISDICTION

The Court’s “federal” civil jurisdiction is the same as thaf of other United
States District Courts. This jurisdiction is defined in Sections 1331 through
1362 of Title 28 of the United States Code and includes, inter alic, cases in-
volving federal questions, hankruptey, federal interpleader, patents, ete. It also
has jurisdiction over matters such as damage actions under the Federal Tort
Olaims Act and the Federal Bmployees Liability Act.

In addition to its federal jurisdiction which includes diversity jurisdiction,
the Court has *local” jurisdiction over all civil actions in excess of $10,000
where the defendant is subject to service in the District regardless of the pres-
ence or lack of a federal question or diversity of citizenship. It is this “local”
jurisdiction that makes this Court unique among the United States District
Courts.

FILINGS

‘Table Number 1 reveals the steady decline in the number of civil cases filed
annually since 1902, Table Number 2 provides a detailed breakdown of civil
cases filed during the five year period 196+ to 1968, There was an overall redunc-
tion of 1,429 cases between Fiscal Years 1964 (5,958) and 1968 (4,529), which
was principally due to a reduction of 1,47S in Insanity cases. (Since Septem-
ber, 1964, temporary commifments to mental institutions for observation and
dingnosis are no longer docketed and reported in the Court’s statistics on In-
sanity cases.) There were relatively minor changes in the number of filings for
other types of ecases except for motor vehicle cases which averaged 676 filings
annually between FY 1464 and 1968. Filings rose to 793 in 'Y 1968.

Cases involving Prisoner Petitions, Insanity and Appointment of Conservators
consisfently constitute a large portion of the civil caseload. They comprised 43
percent of the 4,529 I'Y 19068 commencements as follows

Commencements, Percent of total

Nature of suit fiseal year 1968 commencements
Prisoner petitions 861 19
lnsanlty.'i.. 804 17
Appointment of conservators 1. 300 7
Total. 1,965 43

1 These are included In the All Other category of private cases in table No, 1, Conservators are appointed to care for the
property of {:ersons who are unable, due to advanced age, sickness, or mental iliness, to properly care for thelr own prop-
erty, (See 31.D,C, Code 1501,)

Practically nll the cases in these three categories are handled by the judges
assigned to Motions Courts. Based upon analysis of available statistical data
and interviews with judges and non-judicial personnel, we estimate that from
40 percent to 60 percent of one judicial year is devoted annually to handling
all aspects of these enses including hearings, trials, signing of orders, ete.



27

The balance of the civil caseload consists principally of Personal Injury
Actions, Contract Actions and Real Property Actions. Table Number 5. shows
these three categories of cases accounted for 75 percent of the civil trials
during the five year period FY 1964 thru 1968.

One of the most significant bits of information provided by Table Number 1.
is that for the past five years the Court has been terminating as many cases
as have been filed not only on a total caseload basis, but also in terms of its three
principal categories of contested litigation. For the FY 1964 thru 1968 period
the Court averaged 5,206 terminations annually compared to average annual
filings of 5,109 cases. During this same period an annual average of 2,011 per-
sonal injury, contract and real property cases wevre terminated compared to
annualaverage filings of 1,987 cases.

Thus, if the Court were able to reduce its bhacklog it could keep up with new
cases filed and dispose of them much sooner.

TERMINATIONS

Table Numbers 38, 4, and 5 provide comprehensive data on: (1) Terminations
by type of disposition, (2) Number of trials by nature of suit, and (3) Statistics
on trial delay. Highlights of this data are:

-—Between 90 percent and 93 percent of all eases terminated during the
period T'Y 1964 thru 1968 were terminated prior to trial. The percentages for
the major categories of civil litigation were :

—85 percent to 91 percent of Motor Vehicle Personal Injury Cases
—76 percent to 88 percent of Other Personal Injury Cases

—84 percent to 89 percent of Contract Actions

—388 percent to 92 percent of Real Property Actions

—Between 33 percent and 42 percent of all cases terminated during the period
FY 1964 thru 1968 were terminated Ly the parties without requiring any Court
action. The percentages for the major categories of civil litigation were:

—306 percent to 49 percent of Motor Vehicle Personal Injury Cases
—n2 pereent to 39 pereent of Other Personal Injury Cases

—4( percent to 58 percent of Contract Actions

—39 percent to G5 percent of Real Property Actions

—Between T8 percent and 81 percent of all cases terminated during the period
Y 1964 and 1968 were terminated prior to pretrial. The percentages fov the
major categories of civil litigation were:

C—-Between 47 percent and 63 percent of Motor Vehicle Personal Injury
ases
—DBetween 45 percent and 54 percent of Other Personal Injury Cases
—DBetween 67 percent and 83 percent of Contract Actions
—DBetween 80 percent and 85 percent of Real Property Actions

—Between 11 pereent and 14 percent of all cases terminated during the period
FY 1064 thru 1908 were terminated at or after pretrial but prior to trial, The
percentages for the major categories of eivil litigation were:

~20 pereent to 39 percent of Motor Vehicle Personal Injury Cases
—&87 percent to 35 percent of Other Personal Injury Cases

~—12 percent to 18 percent of Contract Actions

—0 pereent to 10 percent of Real Property Actions

—During the ten year period FY 1059 fo 19G8 therve was an average of 367
eivil trialg per year. The range was 209 (1960) to 432 (1961), During this period
the median time interval from issue to trial ranged from a low of 17 months in
1962 to a high of 27 months in 1967, compired to a range of 10 to 12 months for
all T.& Distriet Courts,

~—The interval in jury cases ranged from a low of 18 months in 1960 to a high
gf 32 months in 1965, compared to a range of 11 to 15 months for all U.S, District

ourts.

—Phe interval in non-jury cases ranged from a low of 13 months in 1962 to
a high of 19 months in 1967 and 1968, compared to o range of 9 to 11 months
for all U.S. Distriet Courts,

~-Moftor Vehicle Personal Injury Cases (30 percent), Other Personal Injury
Cases (17 percent), Confract Actions (17 percent), and Real Property Actions
(11 percent) accounted for 75 percent of fhe total civil trialg during the five
year period FY 1964 thru 1968,
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JUDICIAL MANPOWER ASSIGNED TO CIVIL

During the five year period 1964 thru 1968 the Court consistently assigned
judges as follows:

Number of
judges
Jury Calendar
Non-jury Calendar 2
Motions Courts 2
Total 8-10

Although most of the regular judges have been assigned to the criminal cal-
endar since October, 1967, the Court was able to try as many cases in FY 1968
as it had in prior years (See Table Number 4) because (1) eight senior judges
were available for assignment in 1968; and (2) between August 1967 and August
1968, 15 visiting judges from other U.S. Distriet Courts tried a total of 76 cases.

ANALYSIS OF MOTOR VEHICLE PERSONAL INJURY CASES TRIED IN FISCAL YEAR 19068

We have already seen that motor vehicle personal injury cases constitute a
large part of the Court’s workload-—they represented about 30 percent of all
civil cases pending on June 30, 1968 and they accounted for 30 percent of all
trials during the period F'Y 1964 thru 1968. Because of their significance, we made
a detailed analysis of the motor vehicle personal injury cases tried in Fiscal
Year 1968.

Our analysis was based upon listings of terminated cases made available by
the Administrative Office of the U.S. Courts and upon docket sheets on file in
the Civil Division of the Office of the Olerk. According to the listings there were
107 trials of motor vehicle personal injury cases excluding trials of remanded or
reopened cases; however, we were able to obtain complete information on only
100 cases. ' We do not believe this discrepancy significantly affects our analysis.

Our analysis of the 100 trials disclosed:

—The time interval from filing to trial was two years or more in 87
percent of the cases and three years or more in 33 percent of the cases. The
same type of analysis of 118 motor vehicle cases tried in Fiscal Year 1967
disclosed that the interval was two years or more in 91 percent of the cases
and three years or more in 40 percent of the cases.

—The interval between the filing of a certificate of readiness and trial
was 18 months or more in 70 percent of the cases, 2 years or more in 32
percent of the cases, and 3 years or more in 13 percent of the cases.

—The majority of these cases were not large, complex suits. The amounts
sued for were $50,000 or more in 70 percent of the cases and $25,000 or more
in 98 percent of the cases. Actual recoveries were substantially less. Recov-
eries were $5,000 or less in 38 percent of the cases won by plaintiffs, $10,000
-or less in 58 percent of the cases, and $15,000 or less in 74 percent of the cases.

SUMMARY

Despite a steady decline in the number of civil cases filed annually since 1962,
the median time interval from issue to trial increased from 17 months to 25
months. In recent years, the Court has been able to terminate as many cases as
were filed, however, it has not been able to reduce its backlog of pending cases.
The trial delay problem can not be attributed to a shift of judicial manpower from
eivil to criminal trials. By utilizing retired judges and visiting judges the Court
was able to try as many civil cases in FY 1968 ag it had in prior years.

See the main body oi the report for our analysis of why the Court has been
unable to solve the trial delay problem.



TABLE 1.—FILINGS. AND TERMINATIONS, TOTAL CIViL, PERSONAL INJURY, CONTRACT, AND REAL PROPERTY CASES, FISCAL YEAR 1959 THROUGH FISCAL YEAR 1968

Personal injury cases!

Total civil cases Motor vehicle Other Contract cases ! Real property cases!
Filed . Terminated Filed  Terminated Filed  Terminated Fited ~ Terminated Filed Terminated

1959 6,065 6,227 1,030 1,197 461 518 699 2750 304 2325
1968 6,990 6,614 1,140 920 640 451 726. 2750 343 2325
19613 7,352 6,941 1,277 1,029 626 374 843 860 37 361
1962 7,498 7,180 1,18 963 555 373 716 797 364 340
1563 ¢ 6, 824 6, 868 961 1,100 432 372 653 681 348 311
1564 5 5,958 6,429 66 824 371 310 522 591 336 363
1965 5,197 5,603 676 877 318 356 533 526 400 346
1966, 5,035 4,983 598 702 334 280 659 537 484 372
1967, 4,825 4,848 651 797 335 263 627 572 391 382
1968, 4,529 4,628 793 713 301 265 599 604 344 374
10-year average, 1959-68.__ ... —.______. 6,027 6,032 897 912 437 356 664 667 368 350
S-year average, 1964-68__ . 5,109 5,296 676 783 332 295 588 566 391 367
Pending June 30, 1968 ool 3,993 1,219 614 822 422

1 Personal injury cases include only “’private” cases. Contract and real property cases include 5 Since September 1964 temporary commitments to mental institutions are no longer counted as
both “United States" and “‘private.” civil filings. This accounts for almost all of the reduction in civil filings since fiscal year 1964, (See

2 Estimated. i . table No. 2.)

3 Most of increase in 1960 and 1961 filings due to increases in insanity, prisoner petition, personai

injulW‘ and contract cases. X Source: Published and unpublished data of Administrative Office of the U.S. Courts.
4 Minimum jurisdictional amount was raised from $3,000 to $10,000 in October 1962,

62
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_ "TABLE 2.—CIVIL CASES COMMENCED DURING THE FISCAL YEARS 1964 TO 1968 AND CIVIL CASES PENDING ON
) JUNE 30, 1968, BY NATURE OF SUIT

Commenced Pending on

June 30,

Nature of suit 1964 1965 1966 1967 1968 1968

*Civi cases (total)e oo cnacmaaaas 5,958 5,197 5,035 4,825 4,529 3,993
"U.S. cases ! (total)..... 1,057 1,147 1,169 1,008 922 638
Cortract. . 110 106 117 92 82 107
Tort action 65 86 64 100 60 85
Prisoner petitions.. 608 671 721 662 519 140
YT T R 274 284 267 244 261 306
Private cases 3 (total)en o cmumrcvcnnan 4,901 4,050 3,866 3,727 3,607 3,355
[+1111¢1:1 SN 12 427 542 535 517 715

Real property...o oo oo n 326 384 472 387 334 408
Moter vehicle personal injury. 660 676 598 651 793 1,219
Other personal injury........ 371 318 334 335 301 614
Prisoner petitions_... 321 321 296 431 342 75
Insanity._....... 2,282 1,211 894 790 804 52
Allother. .o 529 13 730 598 516 272

tIncludes cases where the U.S, Government is a party and cases involving a Federal question,
3 [ncludes local cases and diversity-of-citizenship cases,

Source: Administrative Office of the U,S, Courts,

TABLE NO. 3—TERMINATIONS BY TYPE OF ACTION TAKEN—ALL CIVIL CASES, PERSONAL INJURY CASES,
CONTRACT CASES, AND REAL PROPERTY CASES!

[Fiscal years 1964 through 1968]

Percent
Court action

Total At or Type of trials
i termina-  No court Before after —
Fiscal year tions action pretrial pretrial 2 Trial Nonjury Jury
4,144 42 37 i1 8 55 45
4,295 35 44 14 1 59 41
4,097 33 48 12 7 53 47
4,037 33 45 13 9 41 59
3,845 39 40 13 10 5% 44
824 49 14 26 11 15 85
877 38 16 37 14 86
702 36 i1 39 13 11 89
197 41 10 34 15 12 88
1868......_. - 713 46 8 32 14 13 87

‘Other personal injury:

1964 ... PR 310 36 18 27 18 5 95
365 32 20 35 12 93
280 39 13 34 14 15 85
263 35 10 32 24 98
265 37 10 33 21 7 93
314 a6 21 18 14 89 1
260 46 26 17 12 90 10
281 58 20 12 11 70 30
297 50 23 12 16 74 26
350 63 17 16 14 84 16
250 58 22 10 i0 92 8
248 a7 38 8 95 5
244 39 45 6 10 92 8
248 43 37 8 96 4
218 65 17 7 12 96 4

! Data on a)l clvil cases excludes Insanity cases, Data on personal injury, contract, and real property cases Is for private
cases, See table No, 2, ,
3 Very few cases settle at pretrial; thus, almost all cases In this category settle only after a trial date has been set,

Note.—Due to rounding, percentages do not always add to precisely 100 percent.
Source: Admlnlstrativg Office of U.S. Courts, y p v
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TABLE 4,—CIVIL TRIALS AND TRIAL DELAY, FISCAL YEARS 1959 THROUGH 1968

Median time interval from issue to trial (months)

Total trials, L All U.S, . AUS, - All U.S
District of  District of district.  District of district  District of district
Fiscal year Columbia  Columbia courts  Columbia courts - Columbia courts
383 20 10 21 i1 17
I O A T
330 17 10 2% lg 13 g
392 21 10 26 12 15 9
408 21 1 29 12 18 11
348 20 11 32 12 14
324 24 11 29 13 17 10
383 27 12 30 15 19 10
37 25 12 29 15 19 10

Note: Average number of trials: 1959-68, 367; 1964-68, 367.
1 Not available.

Source; Tables C-6 and C-10 of annual reports of Administrative Office of U.S, Courts, Excludes fand condemnation and
prisoner petition trials,

TABLE 5. —~NUMBER OF TRIALS BY NATURE OF SUIT, FISCAL YEARS 1964 THROUGH 1968

1964-68 averages

Number of Percent of

Nature of suit 1964 1965 1966 1967 1968 trials total trials

Motor vehicle Person,al injury... 95 83 92 128 107 101 30
Other personal injury... .. 60 45 46 64 64 56 17
Contract actions..... - 63 56 38 61 72 58 17
Real. property actions - 43 35 36 33 a1 38 11
Prisoner petitions. .. L 7 8 24 5 49 18 5
Assault, libel and slander. ...coaeueaeaa.. 12 3 2 9 8 7 2
[ 1] S, 37 47 30 24 15 30 g
All other 28 23 17 24 24 23 7
Total trials. oo oooocmmcaaeee 345 300 285 348 380 332 ccieaeee

Source: Administrative Office of the U.S. Courts. Unpublished tables based on forms JS-6, termination cards, Excludes
insanity cases. Includes both “‘United States" and ‘'private’” cases. (See table No. 2.).

ArrENDIX B. Bx0ERPT FROM PRETRIAL RULES OF THE U.S. DisTrIcT COURT FOR THE
SOUTHERN DISTRICT OF ¥FLORIDA

RULE 16. ‘PRETRIAL PROCEDURE

A, Prelrial Oonference Mandatory. Pretrial conference pursuant to Rule 16,
Fed. R. Civ, P., shall be held in every civil action, unless the Court specifically
orders that no pretrial conference be held. Wach party shall be represented at
the pretrial conference and at meetings held pursuant to paragraph B hereof
by the attorney who will conduct the trial, except for good cause a party may
be represented by another attorney provided he has complete information about
the action or proceeding and is authorized to bind the party.

B. Oounsel Must Meet. No later thian thirty days prior to the date of the
prc(sltrial conference, counsel shall meet at a mutually convenient time and place
and:

1, Discuss settlement,
th'2' Pfepare @ pretrial stipulation in accordance with paragraph C of

is rule.

3. _IS{mplify the issues and stipulate to as many facts and issues as
possible.

4. Bxamine all trial exhibits, except that impeachment exhibits need
not be revealed., :

5. Furnish opposing counsel names and addresses of trial witnesses,
except that impeachment witnesses need not be revealed.

6. Exchange any additional information as may expeditethe trial,
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C. Pretrial Stipulation Must Be Filed. 1t shall be the duty of counsel for the
plaintiff to see that the pretrial stipulation is drawn, executed by counsel for
all parties, and filed with the Court no later than ten days prior to pretrial
conference. The pretrial stipulation shall contain the following statements in
separate numbered paragraphs asindicated :

1. The nature of the action or proceeding.

2. The basis of federal jurisdiction.

8. The pleadings raising the issues,

4. A list of :all undisposed of motions or other matters requiring action by
the Court. .

5. A concise statement of stipulated facts which will require no proof
at trial, with reservations, if any.

8. A concise statement of facts which, though not admitted, are not
to be contested attrial.

7. A statement in reasonable detail of issues of fact which remain to
be litigated at trial. By way of example, reasonable details of issues of
fact would include: (a) As to negligence or contributory negligence, the
specific acts or omissions relied upon; (b) As to damages, the precise nature
and extent of damages claimed; (e¢) As to unseaworthiness or unsafe
condition of a vessel or its equipment, the material facts and circam-
stances relied upon; (d) As ito breach of contract, the specific acts or

- omissions relied upon.

8. A concise statement of isgues of law on which there is agreement.

9. A concise statement of issues of law which remain for determination
by the Court.

10. Bach party’s numbered list of trial exhibits, other than impeach-
ment exhibits, with objections, if any, to each exhibit, including the basis
of objections.

11. Wach pariy’'s numbered list of trial witnesses, with their addresses.
Impeachment witnesses need not be listed. Expert witnesses shall be so
designated.

12, Bstimated trial time.

13. Where attorney’s fees may be awarded to the prevailing party, an
estimate of each party as to the maximum amount properly allowable,

D. Unilateral Filing of Pretrial Stipulation Where Oounsel Do Not Agree.
If for any reason the pretrial stipulation is not executed by all counsel, each coun-
sel shall file and serve separate proposed pretrial stipulations no later than
seven days prior to the pretrial conference, with a gtatement of reasons no agree-
ment was reached thereon,

.
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A STUDY OF THE CRIMINAL CALENDAR OF THE
U.S. DISTRICT COURT FOR THE DISTRICT OF CO-
LUMBIA

I. OBJECTIVES AND SCOPE OF THE STUDY

The objectives of our study of the criminal caseflow in the United
States Distriet Court were: To develop an efficient system of managing
the criminal calendar which will make it possible to schedule a case
for trial on a particular day and have a high probability that the case
will, in fact, go to trial on that day. Successful development of such
a system should lead to the realization of the following corollary
objectives:

1. To maximize the use of judges’ bench time for the trial of
cases;
2. To reduce the elapsed time between arrest and trial.

Most of our effort was devoted to analyzing the operation of the
section in the Assignment Office which administers the criminal cal-
endar. In a separate report we will evaluate the organization and
administrative management of the staffs most directly concerned
with the processing of criminal cases.

The study is based on personal observations, analysis of Court
rules, procedures and data extracted from records and reports, and
extensive interviews with Court personnel and judges. In addition,
we interviewed a number of defense attorneys and Assistant U.S.
Attorneys.

II. DESCRIPTION OF CURRENT SYSTEM OF PROCESSING
CRIMINAL CASES

The District Court operates under a central or master calendaring
system, In this system, a case is not assigned to a judge until the date
of trial. The Assignment Office administers the calendar and assigns
cases to the trial judges when they signify their availability. The
tour of duty for judges on the criminal side 1s three months but, since
October 1967, the Chief Judge has assigned an average of 10-12 judges

of the regular complement of 14) to hear criminal cases. Thus,
there is little actual rotation; most of the regular judges have been
trying criminal cases. The civil calendar is largely handled by senior
and visiting judges.

Upon return of an indictment by the grand jury, the case is placed
on the Court’s Master Calendar. According to the Court’s Rule 87, a
defendant is to be arraigned on the second Friday following his in-
dictment. In the past, all indictments were returned on Monday but
the practice now is to return indictments on any day—usually a
couple of times a week. '

Rule 87 specifies that the U.S. Attorney assign the case to an Assist-
ant U.S. Attorney for all purposes as soon as the indictment is re-
turned. It is his responsibility to ready the case for trial and when it is
ready, the Assistant U.S. Attorney certifies the case to the Ready
Calendar, There is no limit as to the number of cases an Assistant U.S.
Attorney can have on the Ready Calendar. Moving cases from the

Magter Calendar to the Ready Calendar for trial is thus entirely up to -
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the U.S. Attorney. Although the Chief Judge in his discretion can set
cases on the Ready Calendar, there is no provision requiring a periodic
review of the Master Calendar to determine the status of pending cases.

‘When a case is placed on the Ready Calendar, the Assignment Office
fixes a specific date for trial (usually about three weeks away) and
notifies the parties. According to Rule 87, the defense has six days in
which to request that the case be removed from the Ready Calendar.
Thereafter, continuances are to be granted only “for emergencies.”

On the trial date, the case is placed on the daily trial list awaiting
the availability of a judge. Depending on his place on the trial list, a
defense lawyer is either required to be 1n the courthouse or he is placed
on telephone alert. A defendant on bond must report to the Assignment
Office every day, although he may be released if his case is sufficiently
low on the trial list. A defendant in custody is brought up from jail (in
some instances, Lorton Reformatory, which is 20 miles away) every
day until his case in reached. Rule 87 specifies that cases be assigned for
trial as nearly as practicable in the order in which they were put on the
Ready Calendar, with a preference given to jail cases.

Except for certain specified motions, Rule 87 provides that motions
be set for hearing the second Friday after filing. Motions are pooled
and are assigned for hearing to available criminal judges by the As-
signment Office. In practice, motions are set for hearing every other
Friday. In addition, the Court has traditionally reserved Friday for
the imposition of sentences on convicted defendants.

There is no Court rule relating to the appointment of counsel for
indigent defendants. However, the Judicial Council Plan for the ad-
mimstration of the Criminal Justice Act in the District of Columbia
(adopted August, 1966) provides that if counsel appointed at the
preliminary hearing stage so desires, his appointment should con-
tinue until final disposition of the case. Nevertheless, the District
Court will not automatically accept the lawyer appointed by the Court
of General Sessions. As a result, each indicted indigent defendant
has counsel appointed to represent him by the District Court. Since
October, 1968, an effort has been made to reappoint the lawyer who
handled the preliminary hearing. In addition, since that time the
Court has endeavored to appoint counsel in the Grand Jury stage of
the proceeding. The prior practice was to wait until the return of an
indictment before appointing counsel.

Administratively, appointments are processed by o clerk in the
Criminal Division of the Clerk's Office with the Chief Judge making
the appointments. Notification of attorneys as to dates for arraign-
ments, motions, and trials is handled by the Assignment Office.

In addition to the system just described for processing criminal
cases, the Court cmrrently employs two other systems for certain
types of cases, The cases avising out of the April 1068 riot and a group
of cases involving charges of felony murder, armed robbery, and
bank robbery have been assigned to individual judges. The riot cases
were divided among five judges while the other cases were divided
among all the regular judges but the Chief Judge. )

Under the latter two systems, except for arraignments and appoint-
ment of counsel, the judges have been given the responsibility of han-
dling the cases from heginning to end; after consnlting with the pros-
ecution and defense, the judges schedule heavings and trial dates.
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Administrative matters such as notifying counsel and arranging for
the presence of the defendant remain the responsibility of the Assign-
ment Office. The judges involved have not been relieved of their other
trial responsibilities; they are also expected to be available, depending
on their individual calendars, to try cases in the central pool.

ITI. FINDINGS AND CONCLUSIONS

BACEGROUND

Unlike other federal district courts, the U.S. District Court for the
District of Columbia has extensive criminal jurisdiction. In addition
to Federal offenses, the Court has exclusive jurisdiction over all fel-
onies committed by adults in the District of Columbia. The felony
jurisdiction has been the source of continuing concern since at least
1965, when the D.C. Crime Commission was created. The Commis-
sion’s Report, issued at the end of 1966, discussed in some detail and
made a number of recommendations with regard to the problem of
delay in the Distriet Court (see pp. 245-270). Since then the situa-
tion has not improved. In fact, many of the factors evaluated by the
Crime Commission have shown adverse trends.

Oases Filed—The Commission found that the general trend in
cases filed was downward. In the period FY 1950 to FY 1965, there
was a 39 percent reduction in felony filings from 2,116 to 1,295. Flow-
aver, if the time frame is moved up to 1960, an entirely different picture
emerges, In the period fiscal 1960 through 1968, filings rose from 1,063
to 1,756, an increase of about 65 percent.

Cases Terminated—While filings have been going up, the rate of
terminations has failed to keep pace. Since fiscal 1962, terminations
have exceeded filings only twice. Fiscal years 1966 to 1967 were par-
ticularly disastrous. In 1966, 1,453 cases were filed and 1,150 were
terminated while in 1967, 1,465 cases were docketed and only 969 were
concluded. As a result, the backlog of pending cases has increased
substantially, from 499 in fiscal 1964 to 1,374 in fiscal 1968.

Delay—With a growing backlog, the median time from indictment
to termination has lengthened considerably, from 3 months in fiscal
1962 to 9.5 months in fiscal 1968,

Fuilty Pleas—The Crime Commission observed that over the past
15 years the guilty plea rate remained fairly constant and always
exceeded 50 percent of total dispositions (p. 243). The plea rate ranged
from 51 to b9 percent and, as recently as fiscal 1964, the rate was 56.7
percent. That situation no longer exists. In fiscal 1967, the plea rate
dropped to 43.9 percent from the 1966 level of 52 percent. In fiscal
1968, while the plea vate rose to 47.4 percent, it was still well below the
Court’s prior experience.*

Cases Tried.—Targely as a vesult of the fall in the plea rate there
has been an increase in the number of trial terminations.? In fiscal

1The Report of the AB,A, Project on Mintmum Standards for Criminal Justlee, Stand-
ards Relating to Pleas of Guilty 1-2 (1907) states, “The plea of guilty is probably the most
frequent method of convietion in all jurlsdietiong; in gome localities as many as 95 percent
of the criminal enses are disposed of in this way,” While the types of cases involved are
gomoewhat different, the serfousness of the downward trend in the Court's plen rate is
gcce?g%%tgd by the fact that in all other U.S. Distriet Courts the rate was 69,5 percent in

gen .

2Mhe dismissnl rate has remained fairly constant, ranging around 15 percent for the
past five years,
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1966 only 81 percent of the felony terminations were by trial. By fiscal
1968, trial terminations, which, of course, are the most time-consuming,
rose to 87.7 percent. In contrast, trial terminations approximated 15
percent of dispositions in all other U.S. District Courts in FY 1968.

Taken together, these factors indicate that the Court is facing a
situation that is even more serious today than in 1966 when the D.C.
Crime Commission was considering the Court’s problems. The need
for remedial action is thus more urgent than ever.

Summary or Finpines aAND CONCLUSIONS

(Details are set forth in the next section of this report)

A. There is no effective judicial control over the operation of the
criminal calendar. Centralized management and on-going supervision
is thus lacking.

B. The Court has few clearly defined standards or policies to govern
the processing of criminal cases. The policies that do exist are either
unenforced or no longer appropriate. Because of the lack of standards
and inadequate internal reports, the Court has no way to evaluate its
performance.

C. The criminal trial calendar is constantly over-set. As a result,
the calendar is marked by delay and uncertainty as to trial dates.

D. In attempting to solve its calendar problems, the Court has
taken a piecemeal and uncoordinated approach. These efforts have
not besn productive and have made calendar management unduly
complex. :

E. By scheduling arraignments only on Fridays, the Court is caus-
ing an unnecessary strain on the system. In addition, there is no
formal procedure for notifying defendants charged pursuant to an
original indictment of the time of their arraignment.

Darrars

A, COURT CONTROL OF THE CALENDAR

There is no effective judicial control over the operation of the
criminal ealen.r. Centralized management and on-going supervision
are thus Jacking, The Court’s Rule 87, which governs the operation of
the criminal calendar, splits the responsibility for the movement of
cases between the U.S. Attorney and the Court. Cases cannot go to
trial unless certified ready by the U.S. Attorney. In effect, as soon as
an indictment is returned the case goes off calendar; it becomes active
again only at the initiative of the U.S. Attorney. Yet, there are no
standards specified to guide the prosecutor nor are there built-in con-
trols to periodically check the status of the calendar and move cases
to trial within a specified time period.

Because of this diffusion of control, the criminal calendar has not
operated efficiently. For example, in September 1968, Chief Judge
Curran held a special call of 500 cases on the Master Calendar, and,
as a result, 38 percent of those cases were moved to the Ready Calen-
dar. This call clearly revealed that cases were not being processed as
expeditiously as possible.
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The problems of the criminal calendar are illustrated further by a
memorandum issued by the Chief Judge on October 29, 1968. In. that
memorandum, the Chief Judge pointed out that there was a paucity of
cases on the Ready Calendar and a mal-distribution of cases among
Assistant U.S. Attorneys. The shortage of ready cases existed despite
the fact that the backlog of pending cases reached 1,707 by Decem-
ber 31, 1968.

This backlog is not due solely to the rising volume of cases. The
Court itself must take some of the responsibility because it has failed
to effectively monitor and supervise the criminal calendar. Case filings
. began their steady upward climb in Fiscal Year 1961. In that year the
backlog was 439. By fiscal 1966, the backlog had more than doubled,
with the biggest increase taking place between 1964 and 1966 when the
numberof pending cases jumped from 499 to 913.

Despite the adverse trends in filings and pending cases during this
period, our analysis indicates that the Court was slow to respond..-
There was no shift of judicial manpower to criminal cases to match
the increased workload. In 1965, on the average, 5.5 judges per month
were trying criminal cases. In 1966, the monthly average rose slightly
to 5.75 judges. It was not until October 1967, that a significant number-
of judges (11) began hearing criminal cases. By then, the backlog had
jumped to 1,409 (as of June 30,1967).

It should be noted that the Court’s recent efforts have increased
terminations significantly. After most of the regular judges were.
assigned to hear eriminal cases, the number of eriminal trials increased
from 477 in fiscal 1967 to 977 in fiscal 1968. As a result, criminal termi-
nations rose to 1,791 from the fiscal 1967 level of 969 and the backlog:
of pending cases was reduced from 1,409 to 1,374. In our view, if this
type of effort had been made sooner, the situation now confronting
the Court would be less serious.

The Court’s slow response is accentuated by the fact that the D.C.
Crime Commission Report was issued in December 1966, In that Re-
port, the Commission recommended that the criminal calendar be
given priority over the civil calendar by assigning “at least several
additional judges to criminal trials” (at p. 269). While the Court did
increase judicial manpower on the criminal side to an average of 7.5
judges per month for the first 9 months of 1967, it did not take the
emergency measures that the situation required, 4.e., assigning most of’
the judges to criminal, until 10 months after the Crime Commission
Report was issued.

The lack of continuing Court supervision of the criminal calendar is
also'demonstrated by the uneven distribution of cases among Assistant
U.S. Attorneys. The problem became so severe that the Chief Judge’s.
memorandum of October 29, 1968 called for the preparation of a new
Ready Calendar with a more equal distribution of cases. The Octo-
ber 7, 1968 Calendar clearly illustrates the problems. Of the 27 prosecu-
tors with cases on the Calendar, six (or 22 percent) were assigned 47
percent of the cases. The Chief Judge’s memorandum declared that it
was the policy of the Court that each Assistant have approximately
20 cases on the Ready Calendar at all times. While thére has been
some recent improvement, this policy declaration has not been en-
forced by the Court. An analysis of the March 3, 1969 Ready Calendar-
reveals that five of the 30 Assistants with cases on the Calendar (17

470707 0~—pt, 2o—rt
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percent) had 314 percent of the cases. The individual caseloads of
these Assistants ranged from 23 to 37. An even distribution of cases
would have resulted in a caseload per prosecutor of about 15. Actu-
ally, only 2 Assistants had caseloads in that range; 16 had more and
12 had fewer than the average level.

As indicated in the Chief Judge’s memorandum, the concentration
of cases in too few Assistants has caused scheduling problems and
contributed to trial delays and breakdowns. However, while the prob-
lem has been identified, the continnous Court supervision of the Cal-
endar which is needed to deal with the situation is still lacking.

B. OPERATING STANDARDS AND GOALS

The Court has few clearly defined standards or policies to govern
the processing of criminal cases. As indicated previously, the prosecu-
tor 1s given no guidance as to the appropriate time span in which to
conclude a criminal case. Without such standards, performance can-
not be evaluated and thus an essential element in calendar manage-
ment is lacking.

The need for time standards was recognized by the President’s
Commission on Law Enforcement and Administration of Justice
(1967). Its Task Force Report on the Courts (pp. 84-88) included
a model timetable for the processing of criminal cases. According to
this timetable, defendants should be arraigned within 3 days of indict-
ment, with the trial to follow within 9 weeks of arraignment. In con-
trast, it currently takes a minimum of 10 days to arraign a defendant,?
while the median time from indictment to disposition in fiscal 1968
was 9.5 months.

To compound the problem of few clearly defined standards, many
of the policies that do exist are either unenforced or no longer appro-
priate. Tor instance, Rule 87 specifies that continuances should be
granted only for emergencies. As a control device it requires the As-
signment C‘omimissioner to submit a monthly list to the Chief Judge
showing cases on the Ready Calendar with two or move continuances.
ITowever, the volume of continuances proved so great that preparation
of the list beeame burdensome and it wag discontinued by ovder of the
Chief Judge, Thus, contrary to the Court’s Rules, continuances are
granted routinely. For example, during the period October 7 through
December 20, 1968, approximately 26 percent of the cases alerted for
trial each week were continued, This is in addition to the cases con-
tinued prior to the week of trial. The volume of these continuances
is not readily ascertainable because, as indicated above, the Court no
longer males an effort to monitor the continuance rate,

The high volume of continnances is symptomatic of an ineflicient
criminal calendar and is particularly harmful because of the wasted
time and increasing uncevtainty for all parties. Continuances on the
eve of trial can result in fruitless trips to court by counsel, defendants,
and witnesses. The Assignment Office must reschedule and venotify
the parties and a judge may well be left without a case. Unfortunately,
this happens all too often in the District Court,

20n the basis of o sampling of cages which went o trinl verdiets in the monthy of
O('to?(%r]l{)(is through Marel 1069, the average time befween indietmoent and arrnignment
was 17 days,
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The Court’s procedure as to arraignment is an example of a policy
which is no longer appropriate. Rule 87 specifies that a defendant be
arraigned on the second Friday after the return of an indictment. This
means that there is 4 minimum wait of 10 days between indictment and
arraignment. It appears that this period of delay was built into the
Rules to allow for the ascertainment of counsel. However, since the
Court’s current practice is to appoint counsel, where neecfed, in the
pre-indictment stage of the proceeding, the justification for delaying
arraignment at least 10 days no longer exists. Nevertheless, the policy
persists despite the change in procedures and the suggestion of the
National Crime Commission’s Task Force Report on the Court (p.
86) that arraignments take place within 8 days of indictment.

C. CASE SCHEDULING

The criminal trial calendar appears to be consistently overset. As
a result, the criminal caseflow is marked by delay and uncertainty.
For instance, during October and November 1968 nearly 700 cases
were set for trial but only 873 cases were disposed of by trial, plea or
dismissal. The remaining cases (approximately 47 percent) were
continued or carried over waiting to go to trial. Setting cases in this
way means that the trial calendar will have little precision, This is
clearly illustrated by an analysis of the trial calendars from October
1968 through January 1969 (exclusive of the Christmas and New
Year holiday weeks). Out of an average weekly trial calendar of
97 cases, 34 cases were carried over to the next week’s trial calendar.
In other words, 35 percent of the cases set for trial were carried from
week-to-week before either disposition or a formal continuance (being
carried on the trial list from day-to-day is not considered a con-
tinuance by the Court). Thus, despite the fact that cases are given
definite trial dates, going to trial on the assigned date is the exception
and not the rule. For example, on the basis of a sampling of cases
disposed of by trial in the months October 1968 through Maveh 1969,
the average wait between the last assigned trial date and the actual
date of trial was 4.9 days. A substantial number of cases (29 of the 59
cases sampled) waited from 1 to 8 days before going to trial, with
other cases waiting as much as 29 days.

We believe that this type of casesetting poliey is basically unsound,
First of all, it makes a sham out of the date certain assignment system
which the Conrt is supposed to be following. Certainty as to trial
dates is clearly not being achieved. Secondly, because of the high
number of cases awaiting trial each week, the Court is, of necessity,
liberal as to continuances and, as shown above, this approach directly
contravenes its stated policy.

It has been suggested that over-setting the calendar is necessary in
order to ensure the availability of a case when one is called for by a
judge. While we agree that the trial time of a judge should be used as
fully as possible, the operation of a trial ealendar should not be geared
solely to this consideration. A case-setting policy should be balanced
by taking into account the intevests of the others involved in the sys-
tem (e.g., prosecution, defense, witnesses, juries).-

By disregarding those interests, a fecling of eynieism about the
operation of the eriminal justice system is likely to be fostered. Such
an attitude entails substantial costs. Whenever a case is delayed on the



trial calendar or is continued, it often involves lost time on the part of
witnesses, attorneys, and defendants and eventually these time and
money costs are probably translated into costs to the system of criminal
justice. This proposition is illustrated by a recent study of the Cook
County, Illinois criminal courts which found that the proportion of
guilty dispositions decreased as the number of court appearances.
increased.*

Furthermore, gross over-setting of the trial calendar is actually self-
defeating. Cases are over-set in anticipation of trial breakdowns and.
continuances which, in turn, are brought about by a jammed trial
calendar. The cycle is thus complete with no progress made toward the:
goal of an efficient trial calendar.

D. LACK OF SYSTEMATIC PLANNING

In attempting to solve its calendar problems, the Court has taken a.
piecemeal and uncoordinated approach. At present, despite the absence
of strong central control and planning, the Court is attempting to
operate three different calendaring and assignment systems simul-
taneously. Alongside the Master Calendar system, there are two modi-
fied individual systems operating, one for riot cases and the other for:
certain types of crimes.

In the aftermath of the April 1968 riot, the Court decided, in an
effort to expedite the process, to assign the cases arising out of the dis-
turbances to five judges. Since 119 out of the 288 riot indictments were:
still pending as of April 1, 1969, expedition was not achieved. In addi-
tion, the Court has failed to systematically monitor this special calen-
dar and, as a result, there has been no effort to evaluate or control the:
individual performance of the judges.

In February 1969, the Court adopted another modified individual
calendar system for three categories of crimes: felony murder, armed
robbery and bank robbery. The formulation of this policy and the
assignment of cases to all the judges but the Chief Judge was done
without consulting with the Assignment Office or checking the existing
Ready Calendar. Afterward it was discovered that a substantial num-
ber of cases assigned to individual judges had previously been sched-
uled for trial under the Central Calendar. In order to avold decimating
the Central Calendar the order assigning cases to individual judges:
had to be revised as soon as it was issued. While this system is now in
operation, no systematic effort. is being made to monitor the caseflow.
Thus, here too, evaluation and control will be difficult and the value of
having this special calendar will be hard to ascertain.

Since all three systems are drawing upon the same personnel, co-
ordination problems especially with regard to prosecutors and defense
counsel are multiplied, not eased. Rather than solve problems, the
Court’s piecemeal and uncoordinated attempts to alleviate its calen-
dar problems only serve to make the processing of criminal cases more
complex and difficult to manage. An elaboration of systems is not the
answer.

E. ARRAIGNMENTS

Aside from being no longer appropriate, the current procedure
whereby a defendant is arraigned on the second Friday after the re-

4Banfleld and Anderson, Continuanoes in the Cook County Oriminal Courts, 836 U, of
Chiengo L, Rev, 259 (1968),
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turn of an indictment puts an unnecessarily heavy strain on the sys-
tem. This practice has involved arraigning as many as 60 defendants
‘on one day. Not only does that result in a very uneven flow of paper
work, the U.S. Marshal is hard-pressed to transport and house all the
defendants that must be brought to court on Fridays. For instance, in
addition to arraignments, on every other Friday, criminal motions are
scheduled to be heard and to further compound the problem, many
judges schedule sentencing hearings on Friday also. As a result, on
many Fridays, well over 100 defendants have to be brought to court.
The cell block becomes overcrowded, creating a security problem, and
the transportation facilities are severely strained. The U.S. Marshal
has only one bus and one van with a total capacity of 62 people. With
this equipment, the Marshal must transport defendants to and from
the Court of General Sessions as well as the District Court. Thus, even
though some prisoners are awakened as early as 4 a.m. for a court
appearance, on some occasions, they still do not arrive in court on
time. This is especially true of (General Sessions which is served last by
the Marshal.

Furthermore, by concentrating arraignments, motions, and sen-
tencing on Friday, the District Court has created scheduling prob-
lems for the Court of General Sessions. The defense bar in General
Sessions is small. Since many of its members also practice in District
Court, the Friday trial schedule in General Sessions often breaks down
because counsel are tied up in District Court. Therefore, arraigning
defendants only on Friday not only contributes to delay in processing
a criminal case, it also causes an undue strain on the entire system
of criminal justice in the District of Columbia.

At present, the Court does not notify a defendant charged pur-
suant to an original indictment of the date of his arraignment. If
such a defendant fails to appear for arraignment, a bench warrant is
issued for his arrest. Even though the number of original indictments
is small, this procedure may well involve the unnecessary preparation
and service of bench warrants. If notified of their arraignment date
by letter, it is quite possible that a number of original indictment de-
fendants will appear, thus obviating the need for at least some bench
warrants.

IV. RECOMMENDATIONS FFOR CALENDAR MANAGEMENT
SUMMARY

Consistent with a recommendation of the Committee on the Ad-
ministration of Justice, the Court has recently decided to adopt an
individual calendaring system for criminal cases. In implementing
this decision, we recommend that the Court develop an overall cal-
endar management program which includes the following elements:
Court control of the calendar, formulation and enforcement of oper-
ating standards and policies, critical evaluation of performance,
collection and analysis of meaningful statistical data, and systematic
planning for change, (Details are set forth on pp. 47-50, infra.)

In effectuating this program with regard to an individual calendar-
ing system, we recommend that the Court:

Select a Coordinating Judge to generally supervise and co-
ordinate the processing of criminal cases;
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Assign cases to individual judges immediately after the return:
of indictments. Cases should be classified by category, with cases.
of each category divided equally among the judges, except for
the Chief Judge and the Coordinating Judge who should get
a lesser number of cases;

Require the U.S. Attorney to assign at least 2 Assistants to
every judge hearing criminal cases. The rotation of Assistants.
should be slow but no Assistant should be assigned to the same
judge for more than 6 months;

Develop a general case-setting policy on the basis of experience
and the statistical reports we recommend the Court produce.
At the outset, the administrative matters related to managing
the individual trial calendars could continue to be performed in
a central office. However, this function should eventually be
shifted to the courtroom clerks after they have been upgraded
in salary and ability;

Strengthen procedures to ensure the early appointment of
counsel and maintain a statistical record of appointments by
attorney; and

Provide in the individual calendar rules that each judge is
responsible for arraigning defendants and deciding all motions.
in their assigned cases.

INTRODUCTION

The recommendations contained in this Report do not depend on
the local felony jurisdiction remaining in the District Court. The:
Committee on the Administration of Justice, in its recommendations
for court reorganization (Statement of March 18, 1969), has called
for the transfer of some local felony jurisdiction to the Court of Gen-
eral Sessions. While such a transfer would reduce the District Court’s
criminal caseload, it would not eliminate the need to improve its
method of processing criminal cases. Regardless of the volume of
cases, we believe the Court should modify the present operation.
Volume only serves to make the current problems more serious; thus,
reducing the caseload is at best a crude or temporary solution.

In this connection we wish to note that our recommendations are
not directed specifically at eliminating the Court’s current backlog
of criminal cases which, as of May 1, 1969, stood at 1,645. While the
Court will be able to stay current and possibly reduce the backlog if
our proposals are followed, in our view, a special effort will have to
be mounted for the Court to become current. (Of course, if a total
transfer of local felony jurisdiction is effectuated in the near future,
such an effort may not be necessary since the volume of incoming
cases will be sharply reduced). We have not attempted to draft such
a program because our attention was focused primarily on the general
flow of eriminal cases and the overall management of the trial calendar.

Finally, while our recommendations do not specifically deal with
the creation of a position of Court Executive, this is only because our
proposals are directed at the Court’s current system and organizational
framework. As indicated in Recommendations for the Reorganization
of Our Courts submitted by the Committee on the Administration
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of Justice (March 18, 1969), we believe strongly that a Court Ex-
ecutive is needed. (In our separate report on the administrative man-
agement of the Court, we urge that the position of Court Executive
be created.) It is our hope that such a position will be established
soon, so that if the Court adopts our recommendations the Executive
will be available to handle the many details of implementation and
follow-up. Flowever, these recommendations do not presuppose a
Court Executive. His presence would make implementation easier
and more certain but he is not essential to bringing about some change.
in the system.
Generan Discussion

In framing our recommendations, we have heen guided by certain
ideas which we believe have broad applicability and are independent
of any particular calendar system: In our view, o good calendar man-
agement program should include the following elements: (1) Court
control of the calendar; (2) formulation and enforcement of stand-
ards and policies; (8) critical evaluation of performance; (4) collec-
tion, preparation and analysis of meaningful statistical data; and (5)
systematic planning for change. Thus, before any change is under-
taken, we believe that it is essential that the Court commit itself to
these ideas. Changing procedures and rules is not enough; the Court
must be continually and actively concerned with the status of its cal-
endar if the system, be it individual or master, is to function effec~
tively. As Judge Alfonso J. Zirpoli of the U.S. District Court for
the Northern District of California observed, “. . . far more important.
than the system employed is the attitude and diligence of the indi-
vidual judges and the manner in which they maintain strict control
of the calendar.” 8

CALENDAR CONTROL

We believe that in order to successfully manage its calendar, the
Court must establish and maintain constant control over the flow of
cases. Judge William J. Campbell of the U.S. District Court for the
Northern District of Illinois made this point suceinctly when he
stated : “I cannot emphasize enough that if for one moment our cal-
endars slip from our direct supervision and control, the result will
be chaos.” ¢

As shown in our Findings and Conclusions, this imperative has
not been followed in the District Court. We believe that the problems
the Court is experiencing will continue to exist so long as there is no
focus of control on the criminal calendar. In our view, judicial super-
vision should be applied to a case at the outset and it should be ap-
plied relentlessly until the case is finally disposed of by trial, plea or
dismissal. As a first step this would mean the revision of Rule 87 with
the abolition of Ready Calendar control by the U.S. Attorney.” (The
details of judicial calendar control are set forth in later sections of
this Report.)

5¢QOrganizing the Clvll Business of the District Court,” speech, December 1964, Seminar
for Newly Appointed District Judges, Denver, Colorado.

028 I.R.D, 37 at 63 (1900).

T he Report of the ABA Project on Minimum Standards for 'Criminal Justice, Standards
Relating to Speedy T'rial, § 1,2 (1967) rvcommends that the court control its trial cnlendar
with the prosecutor required to bring ecases to trial within a specified perlod of time.
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STANDARDS, GOALS AND EVALUATION

An essential ingredient in judicial calendar management is the
adoption of standards of performance. Without such standards, it is
difficult for a court to determine whether it is processing its business
expeditiously. This is not to sey that output (case terminations) is
the sole test of a court’s effectii sness. A court must always be con-
cerned with the quality of its vperations. But since the quality of
justice dispensed is often adversely affected by delay and mismanage-
ment, it is clear that a court must also be concerned about the efficiency
of its operations. As the D.C. Crime Commission put it (p. 268 of its
Report) : “Efficiency is not a matter of speed alone; it is a device for
assuring that there is no denial of justice because of inordidnate de-
lays.” A good way to ascertain efficiency and effectiveness is to compare
results with accepted operational norms and goals.

In developing operational guidelines, the Court should consult fully
with key personnel to get the benefit of their knowledge and experi-
ence. The processing of criminal cases is necessarily a cooperative effort
and thus managing such & system cannot be done in isolation. Every-
one involved in the criminal justice process (especially the bar and
court personnel) shounld be kept fully informed as to the court’s poli-
cies, and, by the same token, their views should be sought and consid-
ered by the Court. Once established and adhered to, publicly declared
policies and goals can be the basis for an improved pattern of coopera-
tion within the criminal justice system.

Since the Court and its personnel are most familiar with the details
of the Court’s operations and can best assess its capabilities, we are
not proposing specific standards. Developing guidelines should be a
top priority item for the Court and those charged with managing the
Criminal Calendar. As a good staring point, we suggest the Court con-
sider the model timetable for processing felony cases included in the
National Crime Commission’s Task Force Report on the Courts (pp.
84-88). This timetable sets out certain minimum time standards which
should be met at each significant point in the criminal process from
arrest to appellate review. For example, according to the model time-
table, arraignment should follow indictment by 1 to 8 days and the
trial should take place within 9 weeks of arraignment.®

‘While the District Court is, at present, far from meeting these
standards, this should not deter the Court from developing opera-
tional norms. As the Task Force Report points out (p. 84), a time-
table can serve a number of ends:

First, it can emphasize the potential of the process to deal with its business
with alacrity, and it can suggest the kinds of steps necessary to dispose of cases
within a reasonable time. Second, it can help to distinguish between the neces-
sary and the needless delay. Third, it can help to eliminate the commonly ob-
served passage of time during which nothing happens.

Therefore, in our view, successful judicial management of the cal-
endar not only will be difficult to achieve without standards; the Court

8 Az to the period between preliminary hearing and indictment, the Report recommends
that the lower court or prosecutor regularly prepare a list of all cages hound over to the
felony court, showing the date of the action. The list is to alert the felony court to the
pendency of specific ¢nses. and the prosecutor is to be required to explain any delays that
excoed the court's time norm. The suggested standard is 8 to 7 ‘days, In ‘contrast, a
sampling of indictments returned in_the early months of 1969 indlcates that the period
between preliminnry hearing and indictment now averages 55 days.
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will also be hard pressed to demonstrate that it is operating at its full
effectiveness.

A key aspect of an effective calendar management program is a re-

strictive continuance policy. The National Crime Commission’s Task
Force Report on the Courts put it this way (at p. 86) :
_ If courts are to exercise effective calendar control and to expedite the cases
before them, they must reject consent of the parties as a basis for granting
adjournments. The court must inguire into the reasons for the parties’ request
for adjournment and determmine the adequacy of the grounds upon which ad-
journment is sought. The question of allowable delay must be thought of in
terms of broader interests than the convenience or desires of ithe primary partici-
pants in the proceedings.

To that statement, we add the recommendation that a record be
kept of all continuances granted. Some continuances, of course, are
necessary. The Court should, theretfore, be in a position to know the
reasons for and volume of continuances so that appropriate action can
betaken where required.

A part of establishing goals and policies would be the assignment
of priorities among cases. Thus, jail cases and cases involving violent
crimes could be given priority treatment and put on an accelerated
schedule. While this is more of a public policy issue than a manage-
ment question, it should be noted that an obyious limitation to the pri-
ority technique is that for each case granted preference, another must
be delayed. While priorities for some cases may be necessary, little
would be accomplished by an approach that ineyitably results in even
greater delay for the routine case.

RECORDEKEEPING AND REPORTS

In order to monitor and effectively manage its criminal calendar
the Court must revise its recordkeeping and reporting system. The ob-
jective is to produce information which will permit assessment of the
Court’s workload and performance regularly and which can serve as a
basis for reaching decisions with regard to policy changes that may be
necessary.

Currently, the Assignment Office reports monthly to the Chief
Judge as to the number of indictments filed and the number of dis-
positions by trial, plea or dismissal. This report is accompanied by a
list of all of the cases disposed of showing the number of days from
indictment to disposition. We suggest that the report be revised to de-
lete the list and instead provide an analysis of statistical data which
would indicate whether the Court’s performance standards are being
met. For example, the report would show the median age and age
range of the cases disposed of, measured from indictment to arraign-
ment and arraignment to trial, the average number of continuances
per case and whether the continuances were granted at the request of
the prosecution, the defense, or on the Court’s own motion, This mate-
rial could be made more meaningful by including comparable data
from previous years, so that significant trends can De identified early.
With “this typs of report, the Coordinating Judge could determine
whether the Court’s operational goals and policies are being achieved.
If not, immediate actlon to solve the problem would be indicated.

In addition, a monthly report should be prepared showing the status
of the Court’s pending cases. This report should list the cases by age,
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indicate trial dates, and identify those cases designated for priority
treatment. For all cases pending longer than the Court’s norm for dis-
position, the report should also specify the number of continuances
and reasons, as well as other information to explain the delay.

Other information such as similar statistics for each separate cate-
gory of crime, length of trials, concentration of cases in prosecutors
and defenss counsel should also hbe maintained. For example, at pres-
ent there is no simple way to determine how many cases a defense
attorney has been assigned in any given period. While the problem is
not as severe as on the prosecutor’s side, there is some concentration of
cases in a group of defense counsel. This type of concentration exacer-
bates the alrveady difficult case scheduling problems of the Court. With
data as to the number of appointments each attorney is getting, the
Court would be able to spread the caseload more evenly among the
defenge bar. To be useful, such a report would have to be current and
thus is should be updated weekly to keep the Chief Judge fully advised
as he appoints counsel.

In addition, since each judge is, in effect, part of a team, the flow of
information among the judges about the operation of the system
should also be expanded. The performance, not only of the Court but
also of the individual judges, should be reported to each member of
the bench (monthly or quarterly). In a joint endeavor, it is easy for an
individual’s contribution to be lost and, therctore, we believe it is im-
portant that each judge be kept fully advised of his individual per-
formance in relation to the efforts of all.

SYSTEMATIC PLANNING

As a first step in adopting the individual system, the Court should
develop a comprehensive “master plan” to guide implementation and
monitor performance under the new system. Our recommendations
are designed to serve as a guide and are not intended to cover all the
details involyved in the process of change. A Court staff member should
be placed in charge of planning the details of any proposed change.
He would be primarily responsible to th. Coordinating Judge and
the Criminal Calendar Committee. (The Court Executive would be
the stafl member in charge if that position is created.) Implementa-
tion should not begin until the plan is complete and foreseeable prob-
lems have been solved.

As indicated above, critical evaluation of performance is essential
to the process of change. “Fxperiments” should be montored and con-
trolled. As new techniques are tried, old techniques that do not work
should be discarded. Coordination, planning and close supervision
are extremely important in this approach.

As illustrated previously, this has not been the approach of the
‘Court in the recent past. It has approached its calendar problems in an
unplanned and uncoordinated fashion. By adding two modified indi-
vidual systems to its central system, the Court has made the process-
ing of eriminal cases unduly complex. This type of approach should
be avoided in the future. When modifications prove necessary, they
should be made within the context of a particular system or a whole-
sale changeover to a new approach should take place.
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Ixprvipual, CALENDARING SYSTEM

‘While we have not approached our analysis with the view that any
one calendaring and case assignment system is intrinsically superior
to another, the recommendations set fcrth below relate only to an
individual calendaring system. We have followed this approach for a
number of reasons.

First of all, the central system has been in operation for a number
of years and as our Findings demonstrate the results have not been
very satisfactory to the public, the bar, or the Court. Change is
clearly in order. Since the individual system involves each and every
judge in supervising and controlling the flow of cases or. his own cal-
endar, changing to such a system would, of necessity, require the court
to reevaluate its calendar management policies. Such a reassessment
is essential and, in our view, it is more likely to take place if the
Court, adopts an individual calendaring system.

Secondly, consistent with a recommendation of the Committee on
the Administration of Justice,” the Court has recently decided to try,
as of QOctober 1, 1969, an individual calendaring system for criminal
cases. In view of the Court’s decision, we do not believe it vould be
appropriate to include in this report a series of recommendations
concerning modifications to the central system. As stated before, a
change in approach is needed. Since we want to encourage the Court
in its effort, our recommendations will pertain only to an individual
calendaring system.

By doing so, however, we do not wish to imply that improved cal-
endar management will anutomatically be achieved by changing calen-
daring systems, Unless the Court commits itself to actively managing
and controlling the flow of cases, no system can function effectively.
The various factors discussed previously with regard to a sound cal-
endar management program are all based on this proposition, as are
our more specific recommendations set out below.

COORDINATING JUDGE

Under the individual system, cases are assigned to judges at the out-
set and each judge has the responsibility of expeditiously processing
the cases through to conclusion. The key factor in this system is self-
motivation—the desire of each judge to perform well. To encourage
and reinforce this incentive, it is important that meaningful reports
on each judge’s productivity be compiled and circulated (see p. 50,
supra). However, while individual responsibility is a prime consid-
eration, it is equally important under an individual system to have
uniformity s to the application of the policies and norms adopted by
the Court. Adoption of an individual calendaring system should not
lead to the balkanization of the Court. To lessen this possibility and
to promote coordination among the judges hearing eriminal cases, we
recommend that one judge be designated as the Coordinating Judge
of the Criminal Calendar.

The Coordinating Judge should serve as the focus of control of the
individual system and should be the link between the Court’s staff

? Sec letter of the Committeo on the Admninistration of Justice to Judge George L., Hart,
Jr., dated January 28, 19609,

10 Because the Chief Judge has broad administrative responsibilities that require his
attention, we believe that {t would be best to glve another judge the responsibility for
supervlsing the eriminal ealendar,
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and the various judges hearing criminal cases. Weekly and monthly
reports showing the status of the criminal calendar (see pp. 49-50,
supra) should be sent to the Coordinating Judge for his information
and action where necessary. However, unlike the Assignment Judge
in the current system, the Coordinating Judge should not be empow-
ered to grant continuances or set trial dates except in emergency situ-
ations where a matter needs immediate attention and the judge to
whom the case is assigned is unavailable.

In addition, the Coordinating Judge should maintain liaison with
the U.S. Attorney. Even though each judge will be controlling his own
trial calendar, there may be certain matters which should be handled
on a court-wide basis (z.e., assignment and rotation of prosecutors).
Weekly or bimonthly meetings with the U.S. Attorney should be part
of the normal procedure.

In order to ensure continuity and the development of the necessary
expertise and commitment, the assignment as the Coordinating Judge
should be for no less than a year. We suggest that the Court consider
electing a judge to this position. An election will ensure accountabiiity
to the entire bench and should contribute to the selection of a judge
with the inclination and talent for the position.

With regard to the development and revision of policies and plans,
the Coordinating Judge should be aided by two other judges. Together
these judges would form a Criminal Calendar Committee. The as-
signment to this Committee should be a long-term in order to foster
a sense of stability, and changes in Committee membership should be
made only one at a time.!*

The first tagk of the Committee should be the formulation of a com-
prehensive plan to guide the conversion to an individual system. As
stated in our recommendation concerning systematic planning (p.
50, supre), a member of the Court’s staff should be put in charge
of preparing a detailed plan for the Committee’s approval.®

At the same time and as part of the process of change, the Com-
mittee should develop for the Court’s approval, after full consultation
with the bar, the U.S. Attorney, and Court staff, a set of operating
policies to govern the processing of criminal cases. (A. processing time-
table and a tough continuance policy should be part of the Court’s
Rules.) As indicated previously, such standards are essential for
evaluating performance and estimating what resources are needed to
meet the goals of the system.

The Criminal Calendar Committee should also serve as an advisory
body to the Coordinating Judge and should be involved in such tasks
as redividing caseloads or recommending changes in the Court’s calen-
dar policies.

ASSIGNDMENT OF CASES

Since early assignment of cases is one of the distinguishing features
between the individual and central calendaring systems, the Criminal
Calendar Committee will have to formulate a case assignment policy

1 The Los Angeles Superior Court, which uses a form of the individual calendar for its
criminal cases, has o similar policy-making committee in its criminal division,

12 Phe formulation of this plan should involve consulting with the Administrative Office
of the U.S. Courts, other district courts which utilize an individual calendar system, the
bar, and the U.8. Attorney's Office.



53

for the Court. At first, this will involve deciding how to divide the
pending caseload as well as devising a system for the assignment of
new cases. The case assignment policy should ensure that each judge
shares equitably in the Court’s overall criminal caseload. Accordingly,
we recommend that cases be classified by category, with cases of each
category divided equally among the judges. (The Calendar Commit-
tee will also have to devise rules to cover the redivision of cases if
there is a long illness, a judicial vacancy, or a new appointment to
the bench.) ;

As to the assignment of new cases, the system should be fairly auto-
matic but designed so that it effectively prevents “judge-shopping”
by either the prosecution or defense. The assignment of cases to judges
shonld take place immediately after indictments are returned. For
example, one simple way of doing this is to have decks of cards printed
for each category of case. The cards would be numbered consecutively
with each judge’s name printed on a proportionate number of cards
but with each judge’s cards arranged in random order throughout the
decls. The decks of cards should be sealed, so that they can only be
pulled off from the top. When a case is filed, the top card in that
category is drawn, and the case is assigned to the judge whose name
appears on the card. To safeguard the integrity of the process, the
printing of the cards should not be done by the (}Jyourt and the judge’s
name shonld appear on the reverse side of the card. The same process
coulid be used to divide the pending caseload as well.

In view of the administrative responsibilities of the Chief Judge,
we recommend that he be given a reduced caseload, possibly half the
number of cases assigned to the other judges. In addition, to compen-
sate for the time the Coordinating Judge will be devoting to adminis-
trative matters, his caseload should also be somewhat reduced—at the
outget, by asmuch as 25 percent.

The Coordinating Judge should periodically review the status of
each judge’s docket. Because of illness, protracted cases or similar

roblems, an adjustment in the caseloads of individua] judges may
ﬁzwe to be made from time to time. The Coordinating Judge, in con-
sultation with the Calendar Committee, should be authorized by the
Court’s Rules to make such adjustments, preferably by reducing for o
given period of time the number of new cases assigned to the particu-
Tar judge. In addition, provision should be made for the special ‘as-
signment of cases that clearly appear to be complex and protracted.
Such assignments should be made by the Coordinating Judge after
consultation with the Chief Judge. While as a rule there should be
an automatic, random assignment of cases, the system should have
some flexibility to allow for a special assignment in the exceptional
case.

ASSIGNMENT OF PROSECUTORS

As illustrated in the Findings and Conclusions section, a continuing
problem in the current system is the uneven distribution of cases
among Assistant U.S. Attorneys which makes the scheduling of trials
difficult. In order to avoid this problem in an individual system, the
Court should require the U.S. Attorney to assign at least 2 Assistants
to every judge hearing criminal cases. The Assistants would thus
handle the cases assigned to the judge and no others.
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The rotation of these Assistants among the judges should be slow
to keep coordination problems to a minimum. However, to avoid the
development of too close a relationship between the judge and prosecu-
tor, no Assistant should be assigned to the same judge for more than
six months. In addition, so long as it does not disrupt the calendar,
the U.S. Attorney should be given some leeway so that he can assign
special prosecutors for certain cases. Arrangements for such assign-
ments should be worked out with the Coordinating Judge and the trial
judge involved.

ADMINISTRATION O TRIAL CALENDARS

As indicated above, the Coordinating Judge should be the focal
point of control for the Court’s criminal calendar. He should monitor
the caseflow continually, so that problems as to individual dockets can
be identified early and solutions proposed promptly. Since each judge
will be responsible for his own calendar, it will be the primary respon-
sibility of each judge to see to it that the Court’s time standards and
continuance policy are enforced. The Coordinating Judge will provide
guidance and overall coordination,

At the outset, managing the individual trial calendars will present
some problems. Because the individual work habits of judges vary, a
realistic and uniforn: case-setting policy would be difficult to develop,
although as part of the conversion process, case-setting guidelines
should be formulated. Some over-setting of the trial calendar will, of
course, be necessary since most cases are disposed of without a trial.
(In fiscal 1968, trial terminations were 37.7 percent of all disposi-
tions.) Thus, each judge will have to experiment until he finds a case
scheduling pattern which does not overload his calendar nor produce
gaps. The statistical veports that we recommend the Court produce
should be useful in this process. Those reports would show the median
ages, by category of crime, of cases disposed of, the average length of
trial for each type of case, and the number of weelkly or monthly dis-
positions per judge.

With regard to maintaining control records of the cases assigned to
each judge and notifying the parties of arraignment, motions, and
trial dates, initially, at least, this function could continue to be per-
formed by the Assignment Office or a calendar section in the Clerk’s
Office if the Assignment Office is consolidated into the Clerk’s Office.
(This gquestion will be discussed in our separate report on the Court’s
administrative management.) In the long run, the calendaring func-
tion should be assumed by the courtroom clerk assigned to the judge.
In federal district conrts which use an individual calendar, it is the
courtroom clerk who has the responsibility for preparing and super-
vising the calendar and maintaining control records. (See Judicial
Salary Plan for personnel in the clerk’s office of U.S. District Courts.)
Thervefore, we recommend that the Court work with the Administra-
tive Office of the T.8. Courts in developing a program to upgrade the
salary and ability of the courtroom clerks so that they can assume this
additional responsibility.

While the calendaring function will eventnally be decentralized,
there still will be a need for a central office to compile the statistical
data that is necessary for the smooth functioning of the system. Thus,
the Assignment Office should evolve into a data gathering and plan-
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ning operation. In effect, it should become a special staff for the
Coordinating Judge.
APPOINTMENT OF COUNSEL

At present, the Chief Judge appoints counsel for indigent defend-
ants and the practice is to malke the appointment in the pre-indictment.
stage of the proceeding. (This policy should be formalized by Court
rule.) We do not believe that this procedure should be changed under
an individual calendaring system. Flowever, after a case is assigned
to a judge, any problems relating to the assignment of counsel should
be resolved by that judge. In order to avoid confusion, the adminis-
trative details of any change in assigned counsel should be handled
by the central stafl which processes initial appointments.

Since most felony defendants enter the system through the Court
of General Sessions, there is a strong need for more coordination be-
tween the Distriet Court and General Sessions with regard to the
appointment of counsel.?®* The best way to achieve greater coordina-
tion would be to establish a central agency to provide defense services
in all the trial courts. To this end, the Committee on the Administra-
tion of Justice has recommended that the Legal Aid Agency be given
the job of central coordinator.* Under this proposal, the Court would
no longer have to compile and maintain its own list of attorneys avail-
able to represent indigents. That function would be performed by the
Legal Aid Agency. ITowever, until there is some central coordination,
we recommend that the Distriet Court personne] handling appoint-
ments maintain cleser contact with the Court of General Sessions.

In addition, an internal check should be developed so that cases
pending before the Grand Jury are screened to determine whether
there is a need for counsel. Finally, as stated in our recommendation
concerning the need for improved recordkeeping and veports (pp. 49-
50, supra), the Court should maintain an up-to-date statistical record
of appointments by attorney.

ARRAIGNDMENTS

The arraignment procedure should change completely under an
individual system. We recommend that each judge be responsible for
arraigning the defendants in their assigned cases, In scheduling ar-
aignments, the judges should be guided by the timetable established
by the Court. All defendants, including those charged pursuant to an
original indictment, should be notified of the time of arraignment.
Thus, there should no longer be just one arraignment day per week
and the problems caused by the current practice (see pp. 44~45, supra)
should De eliminated.

MOTIONS

The current motions practice will also change completely. Fach
judge will be responsible for all the motions filed in the cases assigned
to him. The Court’s time standards for the filing and disposition of
motions should determine the motions schedule for each judge and
as a result, motions should no longer be heard only on Friday.

18 Grenter coordination shoyld result in more defondants appearing at arralgnment with
counsel, On the basls of o 10 woelk sample taken during the first six months of 1009, it
uppenrs that 30 poreent of the defendantg aryaigned in Digtriet Court do not have counsel.

1 Recommendntions for the Reorganization of Our Courts, submitted by the Committee
on the Admintstration of Justice, March 18, 1069, pp, 17-10,
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In connection with motions, we strongly urge the Court to consider
adopting an omnibus hearing procedure (see Appendix No. 1). The
omnibus hearing is designed to accelerate the pretrial motions process
by grouping all motions together, so that they are heard at one time
rather than successively. Under this procedure, motions are made by
way of a checklist, thus substantially simplifying the current prac-
tice. As indicated in the Appendix, the omnibus hearing approach
has worked successfully in a number of courts. We recommend that
the Administrative Office of the U.S. Courts be consulted about ex-
perimenting with this procedure in this Court.

ArpENDIX No. 1. THE OMNIBUS HEARING

{Copy of a report prepared by U.S. Circuit Judge James M. Carter, dated
March 5, 1969)

The concept of the Omnibus Hearing grew out of one of the subcommittees
of the American Bar Committee on Minimum Standards of Criminal Justice,
the Sub-Committee on Pretrial Procedures, chairmanned by the Honorable
Alfred P. Murrah, Chief Judge of the Tenth Circuit.

The other members of the sub-committee, were :

Honorable Kingsley A, Taft, Supreme Court of Ohio., )

Dean Edward J. Barrett of the University of California School of Law at
Davis, California,

William G. Hundley, of the Departinent of Justice, at the time the committee
was formed, and later counsel for the N.T. Football League.

Professor Fred I2. Inbau, Northwestern School of Law.

Honorable Frank J. Murray, Judge of the Massachusetts Superior Court at
Boston, at the time the committee was formed and later a U.S. District Judge
in Boston.

Thomas M. Scanlon, of Barnes, Hickman, Pantzer and Boyd, Indianapolis, In-
diana, who had had an extensive practice in civil and criminal antitrust
cases.

Honorable George M. Scott, District Attorney of Hennepin County, Minneapolis,
Minnesota, formerly President of the Distriet Attorney’s Association of the
United States.

Harris B, Steinberg of New York City, an able and experienced trial lawyer
with an extensive criminal practice.

Willinm B. West, III, a former United States Attorney and a.practicing lawyer
in Dallas, Texas. .

Tlhe writer, then Chief Judge, Southern District of California (San Diego,
California).

One of the subjects assigned to the sub-committee was Discovery in criminal
cases. Our proposed Standards and our report will be printed and released in the
near future.

Our discussions covered the whole field of disecovery, but, as particularly per-
tinent to what later became the Omnibus Hearing we discussed at length the
various pretrial and discovery motions made by defense counsel; the use of suc-
cessive motions on different subjects to delay the progress of the criminal trial;
the limitations on discovery by the prosecutor; the increasing use of young law-
yers under the Criminal Justice Act in the federal system, and as appointed
counsel in state prosecutions, and their lack of familiarity with various tools for
discovery available to them.

The writer as Chief Judge of the Southern District of California, had used a
check sheet to be passed out to appointed counsel, calling their attention to the
various tools available for discovery, There were also provisions on the check
sheet for making a record of what transpired in the case, e.g., why the defendant
plead guilty, if he did, and why he did not appeal if no appeal was taken. This wasg
done for the protection of the defense lawyer in the event of later post conviction
proceedings,

Out of our digcussions came the suggestion that we devise, 23 a menns of nple-
menting our Standards on Discovery, some sort of procedure which would supply
the function of a check list, group all the motions together so that they would be
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heard at one time and not successively; and provide a summary method of dis-
posing of those that needed no evidentiary support; provide for discovery by
the defendant without court intervention on a mandatory basis of the elements of
the prosecutor’s case; permit additional discretionary discovery; provide for the
prosecutor's discovery within constitutional limits; and generally to expedite the
processing of the criminal case.

Originally, for want of a better naine, we called our concept the “Ball of Wax,”
later the “Cover-All Motion” and finally decided upon the term ‘“Omnibus
Hearing."”

1. THE PROPOSED STANDARDS ON DISCOVERY

It is probably not out of place to state generally the scope of our proposed
Standards for Discovery as they will be outlined in the forthcoming report of
the sub-committee. In substance, the Standards will provide for:

A. Discovery by the Defense

(1) Mandatory disclosure by the presecution of the substance of the prosecu-
tor’s case, including statements of witnesses and their names.

(2) Additional discretionary discovery which may be obtained upon motion.

(3) In compliance with Brady v. Maryland, 373 U.S. 83, the prosecutor will
be required, on motion and court order, to divulge other information in his
possession. )

(4) Upon request by the defendant, the prosecutor will secure and supply to
defendants’ attorney, information in the hands of related agencies, e.g., in an
FBI case, reports by the S.BE.C. or by Customs which are material to the case,

(6) The prosecutor, on motion and order of the court, will be required to use
his best efforts to secure information in the hands of any non-related agencies—
é.g., in a Customs case, report of a local police department, material to the case.

(6) Provision is made for matters which are not subject to discovery, as for
instance, work products, the names of informers in certain cases and matters
involving national security.

B. Discovery by the Prosccution

Discovery by the prosecution within constitutional limitations fixed by existing
case law:

(1) Defendant to submit to withdrawal of a blood sample; Schmerber v. Cali-
fornia, 384 U.8. 757 (1966).

(2) Defendant to provide exemplars of his handwriting; Gilbert v. California,
388 U.S. 263, 266 (1967).

(3) Defendant to appear in a line-up with counsel present; U.S. v. Wade, 388
U.S, 218 (1967).

(4) Defendant to submit to fingerprints; People v. Jones, 112 Cal. App. 68
(1931).

(5) Defendant to pose in court for identification; People v. Clark, 18 Cal. 2d
449 (1941).

(6) Defendant to produce records and documents kept in compliance with state
or federal statutes; Shapiro v. U.8.4., 335 U.8. 1, 5-36 (1948) ; Stillman v.
U.8.A,, 177 F. 24 607, 617 (9 Cir, 1949).

(7) Medical reports the accused proposes to offer in evidence.

(8) Defendant to. speak for voice identification; U.8. v. Wade, 388 U.S. 218,
222 (1967).

(9) Defendant to try on clothing; Holt v. U.8.4., 218 U.8, 245 (1910); U.S. v.
Wade, 388 U.S. 218, 221 (1967).

To provide such discovery to the prosecution, the court cn motion may make
necessary orders.

(@) Reasonable notice of time and place of defendants’ required appear-
ance shall be given defendant and his counsel ;

(b) Provisions for such appearance may be made in the order admitting
defendant to bail or providing for his release;

(¢) If in custody, defendant can be ordered to be present and be produced
by the custodial officer.

II. THE OMNIBUS HEARING

A. The Plan of the Omnibus Hearing

In addition, our sub-committee report will propose the procedural device re-
ferred to above as the Omnibuy Hearing, to be held after arraignment and plea,

47-070 O~~70—pt., 2——5
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and following the obtaining by the defense, of mandatory discovery. At the
Omnibus Hearing the court will entertain, by check list, motions or applications
for discretionary or additional discovery ; and from the check list, hear and decide
all motions that can be heard without the taking of testimony. The court may
require additional memoranda or supporting material to be filed.

Counsel are required to meet prior to the Omnibus Hearing—(1) secure their
* mutual discovery, (2) engage in plea bargaining, (3) fill out the Omnibus action
form (OH No. 3), showing what discovery has been obtained, (4) and generally
get the Omnibus action form in shape for presentation to the court at the Omnibus
Hearing.

If a motion requires an evidentiary hearing, such as a motion to suppress con-
traband or admissions or confessions, or motion to reveal the name of the in-
former or produce grand jury transecripts, ete., then at the Omnibus Hearing, a
date is set and the full fledged evidentiary hearing held later.

"Phere is provision on the proposed forms for the securing of stipulations as to
evidentiary facts which save time and money, such as the testimony of the chemn-
ist in a narcotic case, a stipulation as to the chain of custody, or a stipulation as
to ownership of a vehicle in & Dyer Act case. The court may also, in a complicated
or documentary case, set & formal pretrial hearing.

The purpose of the Omnibus procedure is to:

(1) BEliminate written motion practice, except where necessary;

(2) To provide a check list, suggesting to defense counsel the various pro-
cedures and tools available to them;

(3) Secure discovery by the progecutor and the defense within the con-
gtitutional limits permitted;

(4) Encourage voluntary discovery by the prosecutor of its basic case;

(5) Rule upon and supervise additional discovery requested by the parties;

(6) Bxpose and dispose of latent constitutional issues;

(7) Provide a period of time prior to the Omnibus Hearing for disclosure,
exploration and plea discussion between counsel ;

(8) Allow the defendant discovery so that he may make an informed
decision as to.a plea of guilty, if such is his decision;

(9) Postpone for formal hearing those matters which will require of
necessity, preparation of written documents, affidayits, memorandum and/
or the calling of witnesses;

(10) Generally to make a record of discovery had, and to generally assure
discovery by the defendant commensurate with the commands of Brady v.
AMaryland, supra, .

The Action Form (OH No. 3) is signed by counsel and approved by the court
as a memorial of what was accomplished, and goes into the file, The reporter’s
transeript is the real record if any dispute arises.

B. The Qperation of Omnibus Hearing in Practice

As shown above, the concept of the Omnibus Hearing grew out of the exchange
of ideas in the sub-committee. As Chief Judge of a two judge district, with a
heavy criminal calendar, I agreed that my colleague, Judge Fred Kunzel and I,
with the approval of the sub-committee, would experiment with the procedure.
The Omnibus Hearing procedure has been used in the Southern District of
California since April of 1967,

The Omnibus procedure has worked well in the Southern Distriet of Cali-
fornig. The quality of justice has improved. The trial moves more rapidly. The
U.8. Attorneys and defense counsel have been saved much paper work on mo-
tions, offset by the time used for the additional appearance in court at the
Omnibus Hearing. The hearings averaged about 15 minutes per case, which wag
time well gpent,

Certainly, attorneys are better prepared; defendants are securing the con-
stitutional protection afforded them by Brady v. Marylend, supra; pleas of
guilty are made on a fully informed basis; better records are being made in the
trial court; and there have been less appeals and less applications under 28
U.8.0. 2256, for post conviction relief. We anticipate that the files going to the
circuit on appeal containing the action form, and the reporter’s transcript
showing the hearing, are of considerable help in finalizing convictions and in
%bviuting 2255'g, although as we know there is no complete protection against

hem.
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On the other hand, there have been a few more acquibtals and hung juries,
largely in cases tried by visiting judges who have been assigned to help out
with the heavy calendar, The cases certainly have been delayed at least a ten
day period required for discovery before the Omnibus Hearing, and by attorneys
waiting until after the Omnibus Hearing to enter a guilty plea.

There have been further delays in the Southern District of California. One
cause for delay hag been the inadequate staff, numerically, of the U.8. Attorney,
six Assistant and the U.S. Attorney, handling 1,200 criminal cases a year, plus
800 “wetbacks,” plus a sizable government civil load.

There have been further delays in getting cases to trial, but we attribute this
not to the Omnibus procedure, but to the effect of the Bail Reform Act, whereby
a larger number of defendants are going out on bail and are in no hurry to have
their cases tried, and in no hurry to plead and go to jail or risk that consequence.

In February 1968, through the cooperation of the Administrative Office,
flve chief judges and their respéctive U.S. Attorneys came to San Diego to
observe and examine the Omnibus Hearings. It was contemplated that certain
of the districts involved would attempt to set up a uniform procedure for
Omnibus Hearings, carry on the experiment under the supervision of the
Administrative Office and develop statistical material to be compiled by the
Administrative Office.

The Omnibus Hearing has been used by Judge Adrian Sperars of the United
States District Court in San Antonio, by Judge William Becker in the United
States Distriet Court in Kansas City, Missouri, and by Judge Ray Plummer of
the United States District Court in Alagska. In addition, Judge Solomon in the
United States Distriet Court in Portland, Oregon, has for years informally done
many of the things set forth in the Omnibus Hearing Plan, as part of the
pretrial in criminal cases. Many other judges throughout the country have to
a greater or lesser degree, customarily used techniques which are part of the
Plan,

Finally, the Standards for Discovery and the Omnibus procedures, suggested
by the sub-committee, are broad enough to be applicable in both state and federal
criminal cases, and it is hopeful that upon the publication of the report, state and
other federal judges will undertake to experiment with the procedure., No
statute is required. The proceedings can be initiated by order or rule of court.
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REPORT ON THE OPERATION OF THE JURY COM-
MISSION IN THE U.S. DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

I. INTRODUCTION

Scorr

This report contains the results of a study of the Jury Commission
of the United States District Court for the District of Columbia. The
study covered the methods and procedures used to draw and process
names for jury service, the use of electronic data processing equip-
ment, the clerical staffing of the Jury Commission Office, and paper-
work and recordkeeping in the office. Time limitations prohibited an
extension of the study into the areas of juror utilization or processing
procedures used outside of the Jury Commission Office (e.g., opera-
tion of the jury lounge).

Purrose

The purposes of this brief survey wereto (1) determine and recom-
mend methods for minimizing handposting and duplication of in-
formation recording; (2) evaluate the organization of the Jury Com-
mission to determine the stafl needed to operate the office; and (3)
determine the extent to which automatic data processing could be
used to improve office efficiency and reduce manpower requirements.

BACKGROUND

In the District of Columbia, the Jury Commission of the U.S.
District Court handles the selection, examination, and preliminary
processing of petit jurors for the Juvenile Court, the Court of General
Sessions, and the U.S. District Court. Each court, however, has its
own Jury Lounge facilities and takes over the processing and use
of jurors after they report for service in the respective courts. The
Jury Commission also summonses, from time to time as directed by
the District Court, citizens to serve as Grand Jurors.

‘When we first began our survey of the Jury Commission (Spring
1968) we found that names for jury service were copied by hand from
the Polk Company City Directory by the Commission staff. During
fiscal year 1967, 43,000 names were obtained in this manner. The
volume of typing, handposting, and cross-checking connected with
the processing of these names was immense.

It soon became apparent most of this could be eliminated through
the use of a computer. The selection and processing of jurors is easily
adapted to antomation. It is a routine, repetitive, high volume opera-
tion that is particularly suited to computer or other automated pro-
cessing. Consequently, the Court Management Study and the Admin-
istrative Office of the U.S. Courts (A.O.C.) investigated the desir-
ability and the feasibility of using computer tapes from the Polk
Company City Directory from which to randomly draw names for
jnry service using a computer. The A.O.C. arranged to obtain the

(65)
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tapes and write the necessary computer programs. Beginning early
in 1969, they began drawing names and addressing questionnaires by
computer.

II. THE JURY COMMISSION IN THE DISTRICT OF
COLUMBIA

STATUTORY AUTHORITY

The Jury Selection Act of 1968 (Public Law 90-274) required each
U.S. District Court to develop a plan for the random selection of
jurors in compliance with the provisions of the Act. One stipulation
for the plan is stated as follows: “(1) the Plan must either establish
a jury commission, or authorize the clerk of the court, to manage the
jury selection process. It the plan establishes a jury commission, the
District Court shall appoint one citizen to serve with the clerk of the
court as the jury commission : Provided, however, that the plan for the
District of Columbia may establish a jury commission consisting of
three citizens.” The “three citizens” commission for the District of
Columbia permitted the then existing Jury Commission to continue
unchanged.

Throughout the balance of Public Law 90-274 responsibility for
performing the various activities involved in juror selection and
processing is assigned to “the Clerk or the Jury Commission” unless
1t is a duty which must be performed Ly a judge. Occasionally, the Act
is confusing in that it assigns certain duties to “the Clerk” but later
assigns the same duties to Tthe J ury Commission.”

The basic system for random selection and processing of jurors
established by PL 90-274 is presented in the flow diagram in Appen-
dix IT. The District of Columbia, however, uses the Polk City Di-
rectory as a source of names for the Master Jury Wheel rather than
Voting Lists shown in the diagram because the list of registered voters

i

in the District of Columbia would not supply sufficient names.

Jury Conassion

The three-man citizen commission, authorized for the District of
Columbia by PL 90-274, is appointed by, and reports to, the Chief
Judge. In practice he has delegated liaison responsibilities to a Jury
Liaison Judge. With respect to duties and responsibilities, P 90-274
states only that it is the responsibility of the Jury Commission “to
manage the jury selection process.”

In the past, the Commissioners, two retired gentlemen and a house-
wife, have assisted in processing questionnaires, interviewed prospec-
tive jurors when necessary, and drawn names from the “qualified
wheel.” Presently, as explamed earlier, jurors names are drawn by
computer and the office staff reads and screens questionnaires; inter-
views of prospective jurors are not held. The Commissioners are gen-
erally not actively engaged in the day-to-day operation of the Jury
Commission Office or in policy or procedural decisions. While com-
missioners do re-read the questionnaires after screening by the office
staff, as a gractica]. matter, the Commissioners no longer exercise any
clearcut administrative, supervisory, or policy-making function with
respect to the drawing, summonsing, or processing of prospective
jurors. However, for helping out as needed in the Jury Commission
Office they may be paid $50/day up to a maximum of $1,250/year. For
bhfee. Commissioners this is a total expenditure of $3,750/year for
salaries. ‘
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OrrFicE STAFF

The office of Jury Commission is staffed with the following clerical
personnel :

1 Deputy Clerk, Grade 10 (supervises the office)
1 Deputy Clerk, Grade 7

1 Deputy Clerk, Grade 5

2 Deputy Clerks, Grade 4

The staff, supervised by Mrs. Lorraine Hodgson (with the office
twenty years and Clerk of the Jury Commission for the past eight
years), manages the selection, summonsing and processing of prospec-
tive jurors. While the Clerk of the Jury Commission does not have
Division-Head recognition, authority or status, she in effect has to
serve as the administrator of the jury selection system for the U.S.
District Court, Court of General Sessions, and Juvenile Court. She
satisfactorily carries out the functions of the Jury Commission with-
out direct supervision.

In 1955, the Jury Commission staff consisted of a supervisor and
four clerks. It is the same size today. It is estimated that during 1969,
100,600 questionnaires and approximately 25,000 second notices will
be processed by the office. This is five times the workload of 1955, with
no increase in staff. In fact the staff has been the same size since 1949.

Interviews and observation during the study revealed that work-
ing through the lunch-hour has been the rule rather than the excep-
tion, and vacations have had to be taken at times not necessarily con-
venient to the employees due to the high volume of paperwork. Some-
times employees on vacation had to be called back to work because the
work was falling behind. In «ddition to the increase in workload over
the years, the new provisions of PL 90274 necessitate a significant
increase in the number of names which must be drawn and processed
each year by the Jury Commission. Further, pending legislation which
will authorize 10-15 additional judges will increase the number of
jurors needed. It is not reasonable to expect the existing staff to be
able to successfully absorb this work on a long-range basis.

Use or Erecrronio Dara Procrssimve

Use of a computer by the Jury Commission began with the selec-
tion of names from the Polk Cuty Directory for the Master Wheel
and the addressing of questionnaires to those residents whose name
had been drawn. During our study we recommended that punched-
cards produced as a by-product of this process be used in the Jury
Commussion Office as the Master Record for each person to whom a
questionnaire has been mailed. This had several benefits. First, it
allowed the cards to be used as “ballots” in the “Qualified Wheel” so
that; the computer could be used to draw names for actual jury service
and address the summonses, eliminating manual typing of ballots,
court lists, and summonses. Second, using the punched cards elimi-
nated the previous Kardex system in which a Xardex card had to be
typed for each name and updated from time to time.

In addition to the advantages already realized through use of
electronic data processing equipment, there are workload problems
which we believe can be expeditiously solved through extending the



use of EDP equipment. Name and address changes received from
residents who have been mailed questionnaires pose a problem be-
cause the punched-card must be corrected to reflect the change. Pres-
ently, these changes (about 1,600 per month) must be handwritten
on a list (or on the punched-card) and sent to the Administrative
Office for new cards to be keypunched. Thus, the cards are out of the
Jury Commission Office 1-2, and occasionally 3, weeks while the
changes are being made, and this delays and complicates the work of
the Jury Commission.

The Jury Commission maintains limited statistical data on jurors,
some required by court order, some needed to answer requests for
information or analyze the number of jurors needed. They also must
maintain records on qualification for service, length of service and
court of service for each juror. Presently, the information is recorded
by hand on the juror’s punched card rather than on a Kardex card
which was used in the past. However, to speed up access to the in-
formation and filing of cards the information should be punched into
the cards. At present, however, this would mean transporting the
cards back and forth between the courthouse and the Administrative
Office if the Administrative Office found time to do the keypunching.

Problems associated with refiling cards and interfiling cards from
new Master Wheel draws into the existing deck of cards previously
drawn, have not been alleviated by conversion to computer processing.
Since the punched cards serve as the Master Record, it would be easy
to do all filing by computer or unit-record equipment. However, this
would currently mean transporting as many as 60,000 cards or more
to and from the Administrative Office on a daily or weekly basis,
which is not feasible for the Jury Commission, aside from the fact
that the Administrative Office has very limited computer-time
available.

Jury Questionnaires are folded and mailed to prospective jurors by
a commercial company. This service currently costs approximately
$1,100 per year, Aside from cost, there is some question as to whether
an outside company should perform this operation on the question-
naires. During the Jast mailing, a few questionnaires were lost or
mislaid and were not recovered. It would seem advisable for the Jury
Commission to directly supervise this operation.

III. RECOMMENDATIONS

1. The TS. District Court for the District of Columbia should seek
1eg1slamon to amend Public Law 90-274, especially section 1863 (b),
O

(a) Abolish the three-man Jury Commission in the District of
Columbia;

() Provide that the District of Columbia jury selection plan
shall establish a Jury Commissioner to manage the jury selection
system, and shall specify that the Commissioner be appointed
from among qualified employees of the U.S. District Court for
the District of Columbia.

(c)_ Provide that in the District of Columbia all functions
named in PL 90-274 connected with the selection and processing
of jurors, not specifically reserved for a judge, are the responsi-
bility of the J ury Commissioner.
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Based on our study, we do not believe that the present Jury Commis-
sion system is an efficient or effective method of managing the jury
selection system. Further, we do not believe there would be substantial
improvement if management of the system were transferred to the
Clerk of the Court who has numsrous other fulltime record-keeping
responsibilities. More effective management will be achieved by as-
signing responsibility to one fulltime Jury Commissioner for actively
managing the day-to-day operation of the jury selection system. This
Jury Commissioner would directly report to the Court Executive and
be responsible to the Judges of the Court.

With this recommendation, we are not proposing that the Court
hire a new employee. Instead, we recommend that when a Jury Com-
missioner is created in the legislation, the Court drop the position of
Clerk of the Jury Commission and promote the incumbent, Mrs. Loxr-
raine Hodgson, to Jury Commissioner. Mrs. Hodgson has demon-
strated her ability as a supervisor; she is interested in improving the
jury selection system and is receptive to new ideas. In our judgment,
she is entirely capable of managing the jury selection system for the
UdS District Court, in cooperation with the Court Executive and the
judges.

2,-g Accordingly, the present Jury Commission Office should be re-
named the Jury Division of the U.S. District Court. The title of the
preseny Clerk of the Jury ‘Commission should be changed to Jury
Commissioner, This position should be upgraded to at least a Grade
11-12; and the Court should request such a reclassification by the Ad-
ministrative Office of the U.S. Courts. The position would directly
supervise all facets of the operation of the Jury Division and would
be appointed by the Court Executive with the approval of the judges.

3. The staff of the Jury Division should be increased and reclassified
as shown if recommended data processing equipment is also acquired.
(Without the equipment, two Grade 4-5 positions would be needed) :

Present Proposed
Supervisor, Grade 10— 1 Jury Commissioner, Grade 11-12._ 1
Grade 7. 1 Grade 7-8 1
Grade 5 1 Grade 5§ — 3
Grade 4 2 Grade 4-5 1
Total _- 5 Total 6

We recommend that the Court hire additional personnel now, rather
than waiting for a crisis situation to arise. The recent conversion to
computer processing of:

(@) Drawing of names from both the Master Wheel and the

Qualified Wheel;

b) Addressing of questionnaires and summonses; and

¢) Printing of court lists of prospective jurors,
alleviates the problem of increased volume to the extent that only two
additional employees should be necessary to allow the office to read
and screen incoming questionnaires on a timely basis and keep the files
and records up-to-date. However, if the EDP equipment we recom-
mend is installed in the Jury Division, only one additional employee
(as shown) would be necessary. The recommended duties for each
staft member, under the proposed extended use of automation, are
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presented in Appendix ITI. If our recommendations concerning re-
organization of the courts’ administrative staff (contained in our sepa-
rate report “Administrative Management”) are adopted by the court,
it will be easier for the Jury Division to get temporary assistance
from. other departments to cover peak workload periods. Also, our
reorganization recommendations should facilitate interdepartmental
transfers and promotions between the Jury Division and other ad-
ministrative divisions.

4. In the future, if local civil and eriminal jurisdiction is trans-
ferred to the local Court, the Jury Division and staff should also be
transferred to that Court, reporting to the Court Executive. The Jury
Division of the local Superior Court would continue to supply jurors
for the U.S. District Court.

5. The Court should place the responsibility for: (a) operating the
jury lounge; and (?) sending jurors to courtrooms, with the Jury Di-
vision rather than the Clerk’s Office where it is now, combining these
with the other juror-processing functions under the Jury Commis-
sioner. This will require a transfer of the two people currently per-
forming the functions to the Jury Division.

6. Based on prior experience, it is estimated that from the 100,000
first notices and 25,000 second notices expected o be mailed in 1969,
the Court will obtain at least 26,000 qualified jurors from the first
notice alone. Since the combined courts in the District of Columbia
annually summon about 12-18,000 jurors for service, these 26,000 plus
others obtained after second notices are adequate. PL 90-274 leaves it
up to the court whether to call non-responding jurors into the Jury
Office. (See Sec. 1864 (a).) PL 90-274 does not mention the sending
of third (or even second) notices. Since this is not required by law,
and since adequate names are obtained by first and second notices, we
recommend that the court not expend the time and effort to send third
notices or summon non-responding jurors for interviews at this time.

_T. The Chief Judge should specify by order to the Jury Commis-
sioner any special ground rules the Court will follow as to excuses
and exemptions, ete,, from jury service (see Sec. 1865 PL 90-274) so
that the Commissioner can handle these in the majority of cases, re-
ducing the number of questionnaires that must be sent to a judge for
determination each month (presently about 350/month). This will
save time and effort for the Jury Division and the Judge.

Also § 1865 and §1866(d) are inconsistent as to (1) whether the
Clerk or Jury Commissioner is in charge of recording the reason for
disqualification, exemption, etc. on the jurors’ forms; and (2) where
this information is to be recorded. The Law should be amended to
clarify this.

8. The Court should obtain and install in the Jury Division a key-

-punch and a collator to permit the court to (a) process, within the
Jury Division, the records of potential jurors on an accurate and
timely basis; and (d) maintain, within the Jury Division, all neces-
sary records and statistics. A detailed description of uses for this
equipment is found in Appendix IV, While these two pieces of equip-
ment would not be in constant use in the Jury Division, their rental
cost (Approximately $60 per month for the keypunch and $215-$250
per month for the collator) is offset by a) the salary saving of an
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additional clerk who would be necessary without the equipment ($3,-
600/year rental vs. $5,522 Grade 4 Step 1 salarﬁ ; and b) the ease of
processing juror records and statistics. It should be noted that the
choice between acquiring the equipment or hiring an employee is
weighted in favor of the equipment not only by the salary saving,
but also by the fact that the equipment’s speed and capability will
allow performance of special tasks in recordkeeping and filing that
are not feasible by manual methods due to the high volume of records
involved. Further, this equipment would be available to other court
departments, the civil and criminal calendar sections for example,
for recordkeeping and statistical purposes.

9. Obtain for the Jury Division a folder and an envelope inserter
(one piece of equipment) to allow the Court to expeditiously and
routinsly mail out questionnaires without the assistance of a com-
mercial mailing firm. This equipment could also be used by the Mar-
shal’s Office for mailing summonses. The Court already has an opener
and an envelope sealer. The purchase price of a machine (manufac-
tured by Pitney-Bowes) to fold the questionnaires and put them in
envelopes is about $1,400 as compared with $1,100 per year expense
with a commercial firm. Thus, over a five-year period, the Court could
save approximately $4,000 by having its own machine. In addition,
the machine would be available to other departments in the Court.

10. The District Court should request that the Administrative Office
of the Courts assign an analyst to the Jury Division Office for 1-2
weeks to—

(@) further assist the Jury Division in adjusting their oper-
ating procedures in accordance with the constraints imposed by
the automated system, thereby maximizing the benefits to be
realized under this new system; .

(6) determine what further limited computer processing is
necessary to facilitate the Jury Division’s use of the new system
(for example, machine addressing of second notices) ; and

(¢) assist them initially in integrating the keypunch and col-
lator into the operation of the office, including revising the punched
card layout and designing a special punched card for the Jury
Division.

11. The U.S. District Court should make arrangements with the
Jourt of General Sessions Data Processing Division for an eventual
transfer from the Administrative Office of the T.S. Courts of all com-
puter processing in juror selection and summonsing. This would ease
the burden on the Administrative Office which has nationwide re-
sponsibilities. We believe this is an appropriate transfer of responsi-
bility since the Jury Division selects jurors for the Court of General
Sessions, Further, the Court of General Sessions Data Processing
Division has the capability to do the work, and their location near the
District Court would be more convenient for transporting cards, etec.,
back and forth.

ArronDrx I, FINANCIAL SUMMARY

The recommendations contained in this report affect expenditures for the
Jury Commisslion in the areas of stafff salaries, Commissioner salaries, mailing
expenses and equipment costs. If our recommendations are adopted, total ex-
penditures for staff salaries (using step 1 of each schedule for computational
purposes) would increase approximately $7,000 per year, Thig, however, would be
partially off-set by the reduction of almost $4,000 in Commissioners’ salaries.
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The dats processing equipment would add about $3,600 to the annual budget
but would be compensated for by not having to hire a second additional em-
ployee at $5,622 (step 1—Grade 4). The one-time expense of $1,400 for the folding
and inserting machine is off-set by the annual expense $1,100 now being paid
a commercial firm for doing this job. The net result would be an increase in
present annual expenditures of about $6,500. However, if the recommended data
processing equipment i8 not acquired, resulting in the necessity for hiring an
additional Grade 4 employee, the annual expenditure will increase by about
$8,400 rather than $6,500.

ApPENDIX ITI. SUGGESTED DUTIES FOR HACH STAFF MEMBER IN THE JURY DIvISION
ASsUMING ExTENDED UskE OF BLECTRONIC DATA PROCESSING EQUIPMENT AS
REcoMMENDED IN THIS BEPORT

Jury Commissioner (1), Grade 11-12

DUTIES

. General supervision of the office.

. Determination of office policies and procedures,

Consultation with Court Bxecutive on policy matters or problems when
necessary, or with other employees of the Court as required,

Analyze operation of the office, developing and instituting new methods and
procedures to increase efficiency,

Determine and design necessary statistical reports.

. Coordinate juror requirements with Juvenile Court and Court of General

Bessions as well as United States District Court.

. Coordinate details of jury draws with Administrative Qffice,

. Maintain employee time records,

. Supervise the training and development of employees,

B o
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Grade 7-8 Deputy Clerk (1)
DUTIES

. Prepare all necessary statistical reports from datn supplied by Grade 5, Clerk,

. Under the general supervision of the Jury Commissioner, supervise the office,
determining work priorities and resolving questions.

. Handle all correspondence for office.

. Maintain “qualified wheel”, having name/address corrections made on cards
in wheel, and placing new names in the ‘“wheel”,

. Arrange for cards to be sent to Administrative Office to allow them to update
the “master Wheel”, ]

. Be responsible for Court Sheets including their preparation, delivery to court-
room, receipt from courtroom and any other processing.

. Act as Jury Commissioner in her absence.

Coordinate with Administrative Office for sending Second Notices.

9. Send questionnaires to judges when necessary.
10. Assist in reading and grading questionnaires when necessary.

Grade 5 Olerk {2)

DUTIES

B N

w1 & &

. Read and screen questionnaires returned by prospective jurors,

. Set aside those which must be returned because they are incomplete.

. Determine which jurors are to be excused based on the information provided
in the questionnaires.

. Set aside questionnaires which must be reviewed by judge.

. Identify questionnaires for which o name/address change must be made,

QU - WO H
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Grade 5 Keypunch and Tab Machine Operator (1)
DUTIES

(This position is in charge of the punch-card files and all changes and
processing of the cards)

. Pull punch-cards for each questionnaire received each day (225 cards).

. Keypunch status of juror into punch-card after questionnaires are read and
graded.

. Keypunch name and address changes into punch-cards.

. Maintain punch-card files using collator to interfile and refile cards when

necessary.

. Keypunch statistics into punch-card for every questionnaire returned, also
for questionnaires returned by Post Office as “not found”.

. Produce data for statistical reports using punch-cards and collator and give
to Grade 7 Clerk.

. Perform all other necessary machine operations on the punch-card file such
as pulling cards for second notices,

. Using collator, merge newly qualified jurors into the cards in the “Qualified
‘Wheel”.

W =1 & T kW o

Grade 45 Messenger and File Olerls (1)
DUTIES

. Open mail each day.

. Sort questionnaires into numerical order. .

. Deliver and pick up questionnaires to and from Judge for review as necessary.

Deliver court sheets and other material.

. Deliver and pick up “Qualified Wheel” or other material to and from Ad-
ministrative Office of the Courts when necessary.

File questionnaires.

. Fold and stuff questionnaires and second notices for mailing (using folding
machine recommended).

Return incomplete questionnaires to prospective jurors.

Order, receive, and file office supplies,

., Handle public counter and telephone inquiries.

. Perform other duties as may be assigned from time to time.

RO©E M Uk
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ArpPENDIX IV, RECOMMENDED USES oF ELECTRONIO DATA PROCESSING EQUIPMENT
IN THE JURY DIVISION

KEYPUNCH MACHINE
A. Name/Address Changes

Prospective jurors who have been mailed questionnaires may indicate a
change of name and/or address when they return their questionnaire; others
notify the Comimission at later times if such changes occur during the period
in which they are eligible for jury service. These name/address changes occur
at the rate of about 1,600 per month. The juror's punch-card in the Jury Com-
mission Office must be changed to reflect the correct name or address.

Under  the present system, 23 hours per month must be spent writing the
corrections on the cards to be sent in batches to the Administrative Office of
the U.S, Courts for keypunching, Then, due to its volume of other work, the
Administrative Office takes about 1-3 weeks to prepare new cards. This means
that the cards (the Master Records for the Jury Diyision) are unavailable to
the Commission for staff use, When the new cards are received, they must be
refiled by hand into the card deck.

If the Jury Division had a keypunch machine in its Office, changes could be
keypunched directly from the source document (usually the questionnaire),
eliminating hand posting of the information. At a volume of 1,800 changes per
month this would require only about eight hours of keypunching per month,
a saving of 156 man-hours per month in the Jury Division Office plus the saving
of keypunch time in the Administrative Office. With the keypunch machine at
the Court, the punch-cards would stay inthe Court.

47-070 0—170—pt, 2———86
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B. Btatistics and Recordkeeping
Recording data in each punch-card about juror qualification or service would
facilitate automatic preparation of monthly, quarterly, or special reports. It
would eliminate the maintenance of hand tallys of various statistics and reduce
ptaper work. Having the data punched into the jurors' cards would allow the
staff to:
1. prepare statistical reports using a computer or collator
2, easily and quickly identify the prospective jurors who have not re-
turned their questionnaires, so that second notices may be sent; and
3. consolidate the card files created by each draw from the “Master
‘Wheel” into single file, eliminating confusion and saving time in record-
keeping and filing. ‘
Recording such data using the keypunch machine would take about ten hours
per month and could be done as the questionnaires are received each day. This
ywould keep the records in the Office up-to-date at all times.

COLLATOR

The functions listed below could be performed by an IBM 087 Alpha-Numeric
Collator in the Jury Division Office. The list excludes the drawing of names
from the ‘“qualified deck” for jury service. This function takes very few minutes
on a computer and should continue to be done by the A.0.C. as part of the
process of addressing (by computer) the questionnaires. The functions listed
for the collator are now either done by hand or not done at all due 0 volume and
manpower problems in the Jury Division Office, I£ a collator is not acquired for
the Office, an extra employee (in addition to those now recommended by this
report) will be needed. The recommended uses for the collator are:

1. Refile punch-cards in Master Deck after entry of statistics, name/address
change, or other use by Jury Commission.

2. Interfile new groups of 15,000 names from “Master Wheel” into existing
Master deck of names previously sent questionnaires.

3. Select from Master Deck, those jurors who have not returned questionnaires
and must be sent second notices.

4. Interfile newly qualified names into existing “‘qualified deck” and count total
names in qualified deck.

5. Select cards from Master Deck for quarterly statistical reports.

6. Locate jurors cards in the deck by name when the LD. number is not known,

7. Purge file of persons who have failed to answer all attempts at contact by
questionnaires.

8. Verify requests to be excused due to previous service within the past two
years.
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AN APPRAISAL OF THE ADMINISTRATION OF
THE U.S. DISTRICT COURT FOR THE DISTRICT
OF COL.UMBIA

I. OBJECTIVES AND SCOPE OF STUDY

An integral part of our studies of the criminal and civil caseflows
in the United States District Court for the District of Columbia (Dis-
trict Court) involved an appraisal of the administration of the Dis-
trict Court. This report contains our suggestions concerning improve-
ments we believe are needed in the administration of the District Court.
Our suggestions for improving criminal and civil calendar manage-
ment policies and procedures are contained in separate reports.

As of October 1969, the non-judicial personnel of the Court, exclud-
ing the Judges’ personal staffs, were organized into twelve major
offices. We spent most of our time evaluating the Offices of the Clerk
(71 employees) and the Assignment Commissioner (15 emplovees),
the two largest offices most airectly involved in processing criminal
and civil cases. :

Our study techniques included personal observations; analysis of
forms, racords, rules and reports; and extensive interviews with Court
personnel, judges, attorneys and representatives of related organiza-
tions such as the Administrative Office of the U.S. Courts,

The suggestions in this report should be viewed as an initial plan
rather than a total plan for improving the administration of the Dis-
trict Court. Further reorganization beyond that suggested in this re-
port will be needed if, for example, the Court decides to permanently
convert from a master calendar to an individual calendar for criminal
and/or civil cases.

II. MAJOR FINDINGS AND CONCLUSIONS

The District Court is a large, complex organization. Fiscal Year
1967 expenditures for its operations were about $3.6 million. The
Court has twelve major offices and a total complement of over 300
judicial and non-judicial personnel. As of October 1969 fifteen regu-
lar judgeships are autherized and there is one vacancy. In addition
seven retired judges 2w also serving the Court. While the Court is
o large organization, unlike other large organizations, it has no one
with managerial expertise and administrative authority guiding and
directing its administrative activities on a full-time basis. Authority
for administering the Court is diffused among the Chief Judge, liaison
judges, ad hoc committees of judges, the administrative assistant to
the Chief Judge, and the heads of the various Court offices and de-
partments. We found numerous significant weaknesses in the coordi-
nation and communication among these groups and individuals.
For example, in a_ number of cases judges decided to make major
changes in the methods of processing criminal and civil cases with-
out, fully consulting the non-judicial personnel who had to implement
the changes. Consequently, some changes were ineﬁ'ect;ivelfr imple-
mented, some were never implemented and some were implemented
only at an excessive cost of non-judicial time and effort. (An example

(19
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of gnod coordination and communication is currently being demon-
strated in the Court’s implementation of an experimental individual
calendar system for criminal cases. In this case the judges and Court
personnel are working very closely together.)

In the absence of centralized leadership and direction, each Court
office operates autonomously with a minimum of effective adminis-
trative contact with other Court offices. An example of the adverse
effects of autonomous operation concerns the Offices of the Clerk and
the Assignment Commissioner. At the time of our review it was gen-
erally believed within the Court that both these offices urgently needed
additional personnel. We concluded, however, that no additional per-
sonnel would be needed if the two offices were consolidated, if pro-
gressive leadership were provided, and if unnecessary and duplicative
procedures were discontinued. More specifically, we concluded that
only 24 employees are needed to carry out certain civil functions cur-
rently being handled by 34 employees.

In addition to the structural weaknesses, there are critical weak-
nesses in the day-to-day management of non-judicial personnel, par-
ticularly in the Clerk’s Office. In general, we found that: there is an
over-reliancce on tradition and precedent with little emphasis given
to finding new and better ways of performing old tasks; there is a
marked tendency to ovér-specialize job duties which in turn tends to
create repetitive, relatively boring jobs rather than stimulating, chal-
lenging jobs; despite being faced with a severe shortage of qualified
back-up personnel for key positions, no efforts have been made to de-
vise a career development program; interoffice job transfers are rave;
no in-service training programs exist; no one is being trained in the
field of data processing; and employees are not systematically en-
couraged to submit ideas and suggestions for improvement. In short,
although we found the non-judicial personnel to be generally dedicated
and competent, they are not achieving their maximum productive po-
tential, primarily because a management oriented organizational cli-
mate emphasizing teamwork and employee involvement has no¢ been
established.

To correct these organizational and management weaknesses a num-
ber of short-range and long-range measures need to be taken. An im-
portant first step would be the appointment of a (fourt Executive to
direct and control the Court’s administrative activities subject to the
supervision of the Chief Judge. His authority should include the au-
thority to appoint, reassign and remove all the non-judicial employees
of the Court, excluding judges’ personal staffs. He should have a small
professional staff to assist him in implementing modern personnel
management, and calendar management programs. (If the recommen-
dations in this and other reports we are releasing to the Court are
adopted, the Court Executive and his staff can be employed without
increasing the Court’s budget for personnel services. In fact, if all
our recommendations were adopted, there would be an estimated net
decrease of $134,000 to $161,000 in annual salaries.)

We believe that our findings in this and other reports we have re-
leased to the District Court demonstrate there is room for considerable
improvement in the internal administration of the District Court’s
affairs. The Distriet Court’s decision to experiment with & revised
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calendaring system for criminal cases is evidence of the type of lead-
ership and commitment that must be continuously demonstrated to
enable significant, permanent progress to be made.

III. RECOMMENDATIONS

The Court shonld seek authority to appoint a Court Executive who
should have the authority to organize and administer all the non-
judicial activities and non-judicial personnel of the Court. The Court
Executive should be provided with sufficient professional and clerical
it‘:}ff I§o)enable him to effectively discharge his responsibilities. (Details

Priority tasks of the Court Executive should include:

1. Development and implementation of revised calendar systems
for both civil and criminal cases. This will include the development
and implementation of more comprehensive and meaningful calendar
status reports that will provide the types of information needed to
evaluate and improve calendar management policies and practices.
(See Details TV-C.)

2. Development and implementation of a plan for a major reor-
ganization of the non-judicial personnel of the Court. (See Details
IV-D.) The plan should provide for:

(a) Consolidation of the Offices of the Clerk and the Assign-
ment Commissioner. (See Details IV-D-1.)

() Reorganization of the Office of the Clerk including grade
increases for certain key positions. (See Details IV-D-2.)

(¢) Reevaluation of the continued need for a number of posi-
tions. (See Details IV-D-3.)

3. Development and implementation of a comprehensive employee
development program for non-judicial personnel. The program should
include provisions for in-service training and incentives to encourage
and reward self-development and suggestions for improvement.
(See Details TV-E.)

4. Preparation and issuance of periodic reports on the work of the
Court. The prime purpose of the reports should be to provide the
bar and the public with meaningful and objective information concern-
ing the Court’s performance, progress and problems. The reports
should include narrative comments analyzing the significance of
statistical data including trends. The statistical data should be pre-
sented in a standard format and should be compared with data_for
prior years. Examples of data that should be reported are median
ages and age ranges of terminated cases, methods of disposition and
the number and ages of pending cases. Finally, the reports should
identify measures being taken by the Court to improve its operations
and to expedite the processing of cases. (See Details IV-F.)

IV. FINDINGS

A, Gonerar DESCRIPTION AND IEVALUATION OF PRESENT SYSTEM

In this section we present a general deseription of the Court’s cur-
rent system of administration along with our general evaluation of
the system, This will provide some focus for our more detailed evalu-
ation presented in subsequent sections of this report.
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1. DESCRIPTICN

Powers and Duties of Chief Judge

By statute (28 USC 137) the business of a U.S. District Court
having more than one judge is divided among the judges as provided
by the rules and orders of the Court. The statute states, in part:

The Chlef Judge of the district court shall be responsible for the observance of
such rules and orders, and shall divide the business and assign the cases so far
ag such rules and orders do not otherwise preseribe.

By statute (28 USC 186 (a)) the judge in regular active service who
is senjor in commission and under 70 is designated Chief Judge.

By local rule (11j) the Chief Judge serves as the Court’s Assign-
ment Judge whose principal responsibilities include supervising as-
signments of cases to judges, ruling on requests for continunances of
cases on the trial calendars, and handling preliminary matters in
criminal cases such as arralgnments, appointment of counsel, ete. His
Assignment Judge responsibilities generally consume most of his
mornings. He also carries a limited trial load.

Liaison Judges

The late Judge Bolitha Laws, Chief Judge from 1945 to 1958, estab-
lished an administrative system under which each regular judge was
designated to serve as “liaison” judge for one or more Offices or De-
partments of the Court. Under this system, nonjudicial personnel gen- .
erally contact their liaison judge rather than the Chief Judge when
they wish to discuss an administrative matter or problem.

Ad Hoc Committees of Judges

In addition to the liaison judge system, the Chief Judge has relied
heavily upon ad hoc committees of judges to resolve pressing admin-
istrative problems. Time spent on these committees apparently has
been substantial and, as a result, has reduced the time available for
judicial duties, According to Court records, at least 20 separate ad hoc
committees of judges were established during the period March 1966
through March 1969. Examples of committees established to handle
administrative problems are:

Name of committee Date establighed
Commattee to Devise Ways and Meang of Having Rec-
ords Kept by the Administrative Office on All Work-

ing Judges June 1967.
Committee on Courthouse Space Qctober 1967,
Committee on Jury Selection Act of 1968 cmemeoe May 1968.
Committee on Problems and Needs of the U.S, Distriet

Court July 1968.

Administrative Assistant to the Ohief Judge
This position, established by the Judicial Conference of the United
States, has evolved into primarily & staff rather than a line position.
The principal duties of this position include:
Conferring with Chief Judge on judge assignments;
Arranging meetings of judges and serving ag secretary of such
meetings;
Representing the Chief Judge in general supervision of the
heads of various offices of the Clourt ; and )
Supervising the collection and distribution of calendar statis-
tics.
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 The Administrative Assistant has no staff other than an executive
secretary.

: Heads of Offices

~ The non-judicial employees of the Court, excluding the personal
staffs of the judges, are organized into 12 separate, autonomous of-
fices, the heads of which generally have the power to appoint and re-
move their own personnel within position ceilings established by stat-
ute or the Administrative Office of the U.S. Courts.

Table No. 1 on the next page depicts the Court’s current organiza-
tion.

2. EVALUATION

The present system of administration is defective in a number of
major respects as summarized below.

COhief Judge, Liaison Judges and Ad Hoc Committees of Judges

The Chief Judge’s trial workload and Assignment Judge’s responsi-
bilities prevent him from devoting his full time to administrative mat-
ters. Yet the number and complexity of the Court’s administrative
processes and problems require full-time attention. While there are
a number of alternative solutions, including reduction or elimination
of the Chief Judge’s trial workload, we believe the best solution would
be to appointa Court Executive.

The liaison judge system diffuses administrative responsibility and
control among many judges. Although this system has relieved the
Chief Judge of the burden of handling all administrative matters,
it has done so only at the expense of some other judge’s time, Thus, a
net loss of judicial time still occurs. If the judges were relieved of
most of their administrative responsibilities, the Court’s productive
potential would thereby be increased. (By memorandum dated Feb-
ruary 27, 1969, from the Director, Court Management Study, to the
Chief Judge of the District Court, it was suggested that the Court
consider establishing an Advisory Committee of judges to assist the
Chief Judge in the area of administrative policy-making. The Ad-
visory Committee would be a permanent committee operating at the
policy level and would replace the existing liaison judge system and
the ad hoc committees of judges.)

In his July 1969 testimony before the Senate Subcommittee on Im-
provements 1 Judiciary Machinery on the subject of Reorganization
of the District of Columbia Courts, the Honorable George Hart, Jr.,
District Court Judge, clearly and concisely stated the need for profes-
sional assistance in a&ministering the District Court’s affairs:

I'think there is a crying need for a court administrator in our court. Our ex-
ecutive committee has Leeh attempting to help [Chict] Judge Curran in the ad-
minigtration of the court, but let us face it: Judges wso not administrators. That
is not their forte, And furthermore, any time you spend in andministration of the
court you are not trying cases, and you are not doing work that only a Judge
can-do. . ., I do not think a committee of judges is a proper committee to de-
cide much of anything on the administration of a court. Legal matters, yes, or
certain legal things that the chief judge wants to appoint a committee for. But
my - own experience with two most able assistants on our executive committee

ims c)onvinced me that Judges are not administrators. (See page 1201 of Hear-
ngs,
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Another weakness is that the present system does not assure effec-
tive communications between those who make policy and those who
execute policy. In fact, our study disclosed numerous examples of poor
communications. For example, the Court devised its local rules in
July 1968 by providing that each civil case on the Ready Calendar
would be referred to a Settlement Judge. This constituted a significant
change in the civil calendaring process yet the former Assignment
Commissioner told us that he had not been advised by the Court as to
how the rule would be implemented ; consequently, he never took steps
to implement it. As of July 1969, one year after its passage, the rule
still had not been implemented.

Wealso found that in the Clerk’s Office needless records and reports
were being maintained simply because at some time in the past a judge
asked for such a record or report. Because the non-judicial personnel
were generally very reluctant to criticize the decision of @ judge, even
in administrative matters, these unnecessary records and reports were
maintained until we recommended their discontinuance. (Our specific
recommendations were given to the Court in November 1968. See
Appendix C.)

Thus, poor communications have caused situations where calendar
control rules are not enforced and unnecessary work is performed.
Perhaps the single most effective way to improve communications
between judicial and non-judicial personnel is to establish the position
of Court Executive. The non-judicial personnel would be answerable
to him rather than to individual judges and this would help create a
“business” or “mamagement” oriented staff rather than a “judge”
oriented staff. ,

Administrative Assistant to Chief Judge

The Administrative Assistant is not able to fully and effectively dis-
charge his many important responsibilities primarily becanse: (1) he
has no authority over the appointment, reassignment or removal of
tha honda of offices and their staffs; and (2) he has no professional
- staft assisbance. (See Details IV~B for additional comments.)

Heads of Offices
Alllowing the head of each office to operate completely independent
of other Court Offices has prevented the Court from achieving full
utilization of its existing non-judicial resources. (See Details 1V-D
for additional comments.)

Summary

We believe there is a clear need for centralized leadership and con-
trol over the Court’s non-judicial metivities and personnel. We believe
the best way to achieve this would be to appoint & Court Executive
who would work to develop what has been a vather static, tradition
oriented organization into a dynamic, management oriented organiza-
tion. In fairness to the Court we want to comment again on its recent
decision to experiment with o new calendaring system, This decision
is evidence of the type of attitude that is an essential ingredient to
improved administration.
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B. Courr Exrcurive

A principal conclusion of this report is that the District Court
urgently needs the leadership and direction of a top level manager.
This is not a new or original concept. The District Court’s need of
managerial assistance was commented npon in 1966 by the D.C. Crime
Commission whose report stated in part:

Years ago the late Chief Judge Bolitha J. Laws of the Disfriet Court con-
cluded that “no sizeable court of today can possibly function' to its full state
of efficiency without & capable administrator with an adequate force under his
direction.” . . . Administration of the District Court is generally entrusted: to
the Chief Judge, who is aided by an administrative assistant with no staff;
administrative duties are divided among several units including the Assignment
Office. . . . We recommend that the administrative assistant to the Chief Judge
of the District' Court be given an adequate staff and full administrative respon-
sibility for the court. (See page 352 of the Commission’s Report.)

As of October 1969, almost 3 years after the Commission issued its
report, its recommendation had not been implemented, even though
the need for effective administration is just as great if not greater now
than it was in 1966. The administrative assistant still has no stafl other
than a GS-9, Executive Clerk (Secretary). His duties and powers
have not been enlarged and he continues to serve primarily as a staff
capacity as a “coordinator” rather than in a line capacity as a “direc-
tor” or “leader.”

As of October 1969, a bill (S. 952) was pending in Congress which
would authorize U.S. District Conrts with six or more judges to ap-
point a Court Executive upon approval of the Judicial Council of the
Circuit and the Judicial Conference of the United States. Whether
or not this bill is enacted we believe the Court should request authority
to appoint a Court Executive.

To aid in recruitment and to help ensure only qualified candidates
are considered, we believe the Coourt should seel the recruiting assist-
ance of the Director of the Administrative Office of the T.S. Courts
and select a person who has the approval of the Director. Candidates
should have demonstrated managerial competence in a position with
responsibilities comparable to those the Chief Txecutive will be as-
suming. Legal experience should no¢ be a requisite.

Our detailed suggestions as to the powers and duties of the Court
Executive are set forth in Appendix A ; we will not comment further
on them at this point except to emphasize the critical importance of
the liaison duties. The District Court is only one part of a large, com-
plex system of administering justice in the District of Columbia.
Examples of the groups and organizations with whom the Court must
effectively coordinate and communicate constantly, include : Bar Asso-
ciations; U1.S. Attorney; Department of Justice; U.S, Marshal; Dis-
trict of Columbia Government; Congressional Committees; Adminis-
trative Office of the {T.8. Courts; D.C.. Police; Other Courts in D.C.
Court System; Other Federal Courts; and the Federal Judicial
Center.

Lven in a period of relative stability the time demands of these ex-
ternal relationships would be considerable. In a period of major
change, it is easy to conclude that a Court Executive is needed to en-
sure that these external relationships ave effectively handled, It is dif-
fieult to see how a major reorganization of the D.C. Court System as
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has been proposed by the President, can be effectively implemented
without a Court Executive for this Court.

The time demands of the external relationships, especially during
the transition period, add support to the conclusion that the Court
Executive must be given adequate professional staff to effectuate all
the internal changes that are needed within the Court.

To make the position attractive to highly qualified managers and
administrators, the annual salary range for the Court Executive posi-
tion should be set at $30,000 to $35,000. (Some heads of individual
offices of the Court, such as the Clerk and the Pretrial Examiner, cur-
rently receive over $26,000 per annum.)

We will now turn to a discussion of what we consider to be some of
the priority tasks that will confront the new Court Executive.

C. CALENDAR MANAGEMENT

_Inseparate reports covering our studies of the Court’s eriminal and
civil calendars we conclude that the Court’s systems of calendaring
criminal and civil cases have proven to be ineffective and that sig-
nificant backlogs and delays plague the Court. In those reports, we
suggest that the Court substantially modify its calendar systems, and
‘we 1dentify the types of information that we believe need to be regu-
larly developed and analyzed if the Court expects to obtain a clear
picture of the nature of its workload. It is not enough to appoint a
manager. To be effective a manager needs timely, accurate and com-
prehensive information upon which to base his decisions. Thus, we be-
lieve a priority task of the Court Executive should be to develop a re-
porting system that efficiently produces the types of data we have sug-
gested in our separate reports.

‘We suggest that the person who is assigned primary responsibility
for the task of devising and implementing revised calendar systems
and internal reports be a member of the Court Executive’s immediate
staff. We suggest that the position be staffed at the JSP-13 or —14 level.
We also suggest that this person heavily involve the Chief Clerks of
the Civil and Criminal Divisions in the development and implementa-
tion processes.

Another factor adding to the urgency of improved internal reports
isthe Court’s experiment with an individual calendar system for crimi-
nal cases as a possible prelude to adopting such a system for both civil
and criminal cases. If the experiment which began October 1, 1969, is
to be objectively and accurately evaluated, comprehensive data will
have to be compiled.

For our detailed evaluations of the Court’s criminal and civil calen-
dar systems and for our detailed suggestions for improving such sys-
tems, see our separate reports.

D. Reorcantzarion Praw

If the recommendations in this and our other reports to the Court
are implemented major changes will be required in the Court’s or-
ganization. A, summary of the major changes is set forth on Pages
35-38, and Tables Nos. 2 and 3.
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As we indicated earlier our evaluation of the Court’s administra-
tion focused primarily on the two Court offices that were most heavily
involved in processing the Court’s criminal and civil cases: the Of-
fices of the Cl’,)lerk and the Assignment Commissioner. Qur evaluation
disclosed these Offices were operating at far from peak efficiency and
effectiveness. The major factors impairing efficiency and effectiveness
were poor organization, an absence of progressive leadership, and
inadequate traning and development of employees.

In our comments which follow we identify the major administra-
tive weakness we detected and suggest how they might be corrected.
These suggestions should be considered only an initial plan rather
than a total plan for reorganization. Additional reorganization, in-
cluding realignment of functions and duties, will undoubtedly be
required especially if the Court’s current experiment with an individ-
nal calendar for criminal cases leads to & permanent conversion to an
individual calendar for criminal and/or civil cases. In that event,
courtroom clerks will probably assume responsibility for the calendar
of the Judge to whom they are assigned; this added responsibility
would justify an upgrading of courtroom clerk positions, In addition,
a conversion to an individual calenaar for civil cases would require
major changes in the way civil motions are processed. For example,
the Court would have to evaluate and justify the continued need for
a Motions Commissioner and a Motions Division in the Clerk’s Of-
fice. (Some Federal District Court judges have reported that the
volume of motions decreases considerably when a case is assigned to
a judge for all purposes. See, for example, 29 FRD 191 (238).)

1. CONSOLIDATION OF THE FUNCTIONS OF THE CLERK’S OFFICE AND THE
ASSIGNMENT COMMISSIONER’S OFFICE

Our study disclosed a number of administrative inefficiencies that
could be corrected by consolidating the functions of the Clerk’s Of-
fice and the Assicnment Commissioner’s Office (Assignment Office).

The Clerk’s Office «nd the Assignment Office currently are com-
pletely separate, independent offices. The prime function of the Clerk’s
Office is to serve as the official records center for the Court. All papers
are received by this office where they are docketed, indexed and filed.
The prime function of the Assignment Office is to operate the calendar
control system and schedule cases for hearings, pretrial, trial, ete. In
other U.S. District Courts these two functions are administered by one
office. This Court established a separate Assignment Office in 1981. For
the reasons set forth below, we believe the Court should now consoli-
date these two closely related functions.

a. Separate staffs have created recruitment, staff development, and
morale problems—In the Assignment Office the highest grade a new
employee can normally expect to obtain is a JSP-6 ($6,900 to $8,900
per annum), while in the Clerk’s Office there are about 25 positions at
JSP-10 ($10,300 to $13,300) and above. There are only 2 positions at
or above the JSP-10 level in the Assignment Office. As a result, the
Assignment Office can offer a new employee very little in the way of
advancement possibilities. This would not be a permanent barrier to
advancement if interoffice transfers were encouraged; Lowever, we
found that transfers are rare between the Clerk’s Office and the As-
signment Office or other offices in the Court. Recorded data on inter-
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office transfers is not available; however, the former Assignment
Commissioner, who retired in December 1968 after working for the
Court as Assignment Commissioner for 20 years, said no employee
from another office ever transferred into his. He could recall only one
cage of an employee transferring out to another office. The Clerk con-
firmed that interoffice transfers are rare. This absence of mobility of
personnel between offices helps perpetuate an insular point of view
and prevents the Court from developing employees who have a broad
understanding of the Court’s major functions.

b. Separate staffs hawve produced employee wiilization problems—
Judicial and non-judicial personnel generally believed that the Clerk’s
Office and the Assignment Office were suffering from severe shortages
of personnel. We were able to satisfy ourselves, however, that these
offices had a sufficient number of personnel and that the real problem
involved poor utilization of existing personnel due primarily to faulty
organization and ineffective leadership. For example, in October 1968
the Assignment Office was unable to meet a reporting deadline because
of unanticipated absences. The former Assignment Commissioner
cited this as an example of the need for more personnel, yet he never
even considered asking the Clerk for temporary typing help. (At the
time, the Civil Division of the Clerk’s Office could easily have spared
an employee.) If the two offices were consolidated into one office a
larger, more flexible and better coordinated pool of manpower would
be created that would be in a better position to handle normal busi-
ness and would be better able to respond to unusual, heavy demands
on either office.

c. Separate staffs have created commmmication and ceordination
problems—Each of these offices maintains its own set of records and
statistics. This not only produces costly duplications of effort but, in
addition, breakdowns between the systems occur frequently. For ex-
ample, approximately 16 percent of the cases placed on the semiannual
calls of the civil calendar over the past 3 years were placed there in
error. This was due principally to the fact that the Assignment Office,
which prepared the calendars, did not have up-to-date case information
which was available in the Clerk’s Office. If the two Offices were con-
solidated » unified and streamlined recordkeeping system could be
developed.

Another example involves the processing of criminal cases. The
Clerk’s Office handles the appointment of counsel whereas the Assign-
ment Office handles the work involved in notifying counsel of hearing
dates, trial dates, ete. This separation of functions requires extensive
and time-consuming interoffice communication and coordination.

d. Separate staffs have created unhealthy interoffice rivalries—Each
office is responsible for only a part of the total system of processing
civil and criminal cases. To provide protection when the system breaks
down, wasteful “protective records” are maintained. As an example,
the Files Division of the Clerk’s Office maintains a log showing the
identity of each document sent to the Assignment Office, the date it
was sent, and the time it was sent. In addition, the Assignment Office
must receipt for each document on the same daily log. The log was
g_stab]%sél]ed as a result of interoffice disputes over the receipt and loca-

ion of files.

47-070 0—T70—pt, 2——7



Summary and Conclusions

If the two Offices were consolidated into one they could begin work-
ing towards broader common goals rather than separate, narrower
and sometimes conflicting goals. This should eliminate some unneces-
sary conflicts and produce greater efficiency through improved wtili-
zation of personnel, reduction of recordkeeping and increased coordi-
nation and communication.

The consolidation of these two Offices should take place irrespective
of the calendaring system (s) employed by the Court. Specific duties
of specific employees will, of course, vary depending upon the system
of calendaring cases; however, for the reasons given above, we believe
efficiencies and economies will be produced by consolidating the Court’s
recordkeeping and calendaring functions thereby providing central-
ized leadership, direction and control over these critical functions.
Thus, we suggest that Calendar Sections be created in both the Civil
and Criminal Divisions of the existing Clerk’s Office and that cur-
rent employees of the Assignment Office be transferred into these
sections.

2, FURTHER REORGANIZATION OF CLERK'S OFFICE

Need to {ombine Divisions

In addition to consolidating the Offices of the Clerk and the Assign-
ment Comimssioner, the Court should combine a number of separate
divisions within the Clerk’s Office to obtain better utilization of
existing personnel.

At the time of our review the Clerk’s Office was organized as follows:

Number of

employees

Clerk’s Immediate Office — 4
Civil Division - 15
Criminal Division —— —— 11
Financial Division - 3
Motions Division 4
Copy, Appeals and Mental Xealth Division [§]
Naturalization Division.._.. 2
Jury Lounge — 2
Courtroom Clerks - - —— 15
Files Division 7
Printing Division _— 1
Total employees 70

Eleven separate divisions for only 70 employees is, in our opinion,
too great a separation of functions and does not permit maximuom
utilization of employees. Divisional lines create real barriers to com-
munication and coordination and inevitably produce divisional
“oyalties”. Each division tends to keep its employees busy on its work
and generally will not take the initiative in offering to lend an em-
ployee to another division. For example, the Clerk advised us that one
person could normally handle the functions of the Naturalization
Division. Yet he said the two employees of this Division rarvely, if ever,
help out other divisions. We confirmed this through discussions with
other employees,

Another reason for consolidating divisions concerns the difficulty
the Clerk has in finding capable supervisors. As we show in Details
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IV E, a number of key employees will be retiring within the next few
years and, in some cases, there are no qualified replacements. If there
were fewer divisions, there would be a need for fewer supervisors. In
addition, employees under one supervisor responsible for a number of
functions could be more readily rotated among the functions so that
eventually a staff of qualified “generalists” rather than “specialists”
could be developed.

We propose that as a first step in a gradual reorganization of the
entire Clerk’s Office, the Civil Division be reorganized along the fol-
lowing lines:

Docket Section—Would include employees of the current Civil
Division and the Mental Health Branch of the Copy. Appeals and
Mental Health Division. (Eight employees.)

Calendar Section—Would include employees currently assigned to
the Civil Branch of the Assignment Commissioner’s Office. (Four
employees.)

Appeals Section~Would include employees of the Appeals Branch
of the Copy, Appeals and Mental Health Division. (Three employees.)

Files Section~~Would include employees of the Files Division,
Printing Division and the Copy Branch of the Copy, Appeals and
Mental Health Division. (Seven employees.)

These suggested organizational changes are illustrated and further
explained in Appendix B. As Appendix B shows, if all these sug-
gestions are implemented, we estimate that only 24 employees will
be needed to carry out certain civil functions currently being handled
by 84 employees.

During the course of our review the Court was engaged in a series
of experimental programs designed to expedite the processing of crim-
inal cases. This precluded us from making a realistic assessment of the
number of employees needed to handle criminal cases. However, the
reduction of personnel needed to handle civil cases will enable the
Court to transfer some employees to the handling of criminal cases
providing, of course, the transfers are needed and can be justified to
the Administrative Office of the U.S. Courts.

As we indicated earlier the changes we are suggesting are only the
initial steps in a gradual reorganization of the Clerk’s Office. Ulti-
mately, the 11 divisions could well be consolidated into 2 divisions—a
Civil Division and a Criminal Division.

Need for Progressive Leadership

Reorganization alone will not produce the significant improvements
that are needed in the Clerk’s Office. There Is also a need for pro-
gressive leadership.

The fact that the Office of the Clerk is similar in many respects
to a business office and, consequently, faces similar administrative
problems was recognized in a 1948 report of the Judicial Conference
of the United States which said, in part: “Clerks’ offices are the most
important business offices of the courts . . . Due to these factors alone,
it is highly desirable that the most efficient office methods be adopted
and advantage taken of all feasible means of saving labor.”

Also, the Manual for Clerks of the U.S. District Courts states, in
part: “The Clerk should function as the Executive Officer for the
Court and in that capacity be a positive and imaginative force in the
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initiation and operation of those administrative procedures which will
best promote efficient and effective movement of the Court’s work.”

We found, however, that the Office of the Clerk is generally not
innovative in its approach to its administrative problems and proced-
ures. There is, in our opinion, an over-reliance on tradition and prece-
dent and a general unwillingness to experiment with new or different
approaches. As an example, the Clerk was extremely reluctant to
experiment with a simplified method of docketing which eliminates
the need for an intermediate record and which is in use in the vast
majority of other U.S. District Courts. Further, it took considerable
and persistent discussion before the Clerk was willing to consider
experimenting on a limited basis with a system of open shelf filing
which has been proven by other courts to be & much more efficient and
effective method of filing than the standard system of file cabinets
used by the Clerk’s Office.

Our discussions with numerous employees disclosed that with few
major exceptions the details and mechanics of their jobs have remained
essentially unchanged through the years. They have not been chal-
lenged and encouraged to find new and better ways to perform their
duties; consequently, many employees have fallen into rather rigid
work habits, (For other evidence of lack of progressive leadership see
Details IV-E where we comment on the absence of an employee devel-
opment program.)

The Clerk has been employed by the Court for over 27 years; his
Chief Deputy has worked for the Court for over 38 yaars, While both
these individuals have been extremely dedicated and competent em-
ployees, neither has received any formal management training and
neither is versed in modern management concepts, principles, and
practices. Thus, we do not believe it is reasonable for the Court to
expect either of these employees to become progressive “managers,”
especially since both will be retiring within the next few years.

If a Court Executive is appointed and if the Clerk’s Office is reorga-
nized along the lines we suggest then we believe the responsibilities of
the Clerk and the Chief Deputy Clerk can be effectively discharged
by the Court Executive and by the Chief Clerks of the expanded Civil
and Criminal Divisions; consequently, once a Court Executive is ap-
pointed we believe the Court should reevaluate the continued need for
the Clerk and Chief Deputy Clerk positions. (See Details IV-D-3 for
additional comments on this point.)

Need to Review Grade Levels

The last general upgrading of positions in the Clerk’s Office oc-
curred in 1964. Sufficient time has elapsed to warrant another overall
review of grade levels by the Administrative Office of the T.S. Courts,
which fixes grade levels; therefore, we believe the Court should de-
velop and submit to the Administrative Office a proposed overall
upgrading of positions, Even in the absence of such a general proposal,
we believe the Court should request grade increases for the following
positions which our study disclosed were in greatest need of increases:

(1) The grade levels of the Chief Clerks of the Civil and Criminal
Divisions should be increased from JSP 11-12 to JSP 18-14. The
Assistant Chiefs’ grade levels should be increased from JSP 9-10 to
JSP 11-12. Such increases would bring the salaries of these positions
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in line with similar positions in the Court of General Sessions. They
are the minimum necessary to motivate people with supervisory poten-
tial to seek such positions. Currently, a courtroom clerk with no super-
visory responsibilities receives a JSP-10 salary, the same salary re-
ceived by the assistant supervisor. Thus, there 1s little incentive for a
courtroom clerk to assume supervisory responsibilities. In addition,
under the reorganization we recommend, employees in these positions
will have much greater responsibilities in terms of more functions and
more employees to supervise. Accordingly, they should receive in-
creased compensation.

(2) The grade levels of employees in the calendar section should be
JSP 6-7-8. The top grade is currently a JSP-6 for employees in the
Assignment Office operating the civil calendar. Their responsibilities
for scheduling cases, dealing with counsel, etc., are comparable to the
responsibilities of the JSP 6-7-8 counter clerks currently working in
the Civil Division. Thus, they should be paid comparable salaries.

3. SUMMARY OF SUGGESTED POSITION CHANGES

If the Court adopts our recommendations for revised calendar
systems and revisions in the system of administration and organiza-
tion, there obviously will be changes in the duties and responsibili-
ties of some positions, In some cases entirely new positions will
have to be created, in some cases existing positions will be given
added responsibilities (and added pay), and in some cases exist-
ing positions will no longer be needed. I{ is the purpose of this
section to summarize and highlight the major position changes sug-
gested by us in this and other reports we are releasing to the Dis-
trict Court. The major changes are illustrated in Tables Nos. 2 and 3.

It should be noted that we consider all existing employees of the
Court eligible for consideration for the new positions we are suggest-
ing. No doubt a number of these positions will be filled by competent
emlf;loyees presently on the rolls. It should also be noted that the
staff we are recommending for the Court Executive is a minimum
stafl which could be expanded if justified.

Olerke amd, Chief Deputy Clerk

As we discussed in Details IV-D-2 these positions are currently
filled by employees with lengthy Court careers. Both will be re-
tiring within the next few years. If our suggestions in Details IV-
D-1 and 2 are implemented, most of the day-to-day supervisory
responsibilities of these employees will become the responsibility of
the Chief Clerks of the enlarged Civil and Criminal Divisions.
Further, their planning and leadership functions will be carried out
by the Court Executive and his staff. Consequently, we do not be-
lieve the Court will need to fill these two positions once they are
vacated provided, of course, a Court Executive is appointed. If they
are filled, they should be filled with persons with demonstrated man-
agerial competence.

Assignment Commissioner and Assistant Assignment Commissioner

.Again, if our suggestions are implemented, the Office of the As-
signment Commissioner will be abolished, and the duties of the cur-
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rent Commissioner and his Assistant will be discharged by the Chief
Clerks of the Criminal and Civil Divisions of the Clerk’s Office, their
Calendar Sections (See Details TV-D~2) and the Court Executive’s
Assistant for Calendar Management (See Details IV-C).

Pretrial Examiner and Assistant Pretrial Ewaminer

If our recommendation in a separate report on the Court’s Civil
Calendar is adopted the Court will phase out the current system of
Examiner conducted pretrials and replace it with a system of settle-
ment/pretrial conferences conducted by judges. Thus, there no longer
will be a need for the Pretrial Examiner, the Assistant Pretrial lx-
aminer and their administrative secretary. One or both of the two
clerk typists on the Pretrial Examiner’s staff may well continue to be
needed, however, for the settlement/pretrial conference program.

Administrative Assistant to Chief Judge
All of the duties and responsibilities of the Administrative As-
sistant will be assumed by the Court Executive. (See Details IV-B
and Appendix A.)

Court Ewrecutive’s Immmediate Staff

The exact number of people needed for the Court Executive’s im-
mediate staff, their salary levels and their specific job responsibilities
will have to be determined by the Court Executive once he is appointed.
He will have to determine what types of positions and individuals
will be needed to supplement and complement his own experience
and abilities. Thus, our staffing suggestions should be considered
merely as suggestions that will have to be evaluated by the Court
Executive.

As we indicated earlier, we believe that liaison responsibilities will
consume much of the Court Executive’s time and we believe he will
need some assistance to ensure that the major internal movements that
are needed in both calendar management and personnel management
are adequately planned for and effectively implemented. This will re-
quire constant attention to detail on a day-to-day basis. Thus, we
suggest that at least two professional staff positions at the JSP-13
to 14 levels be authorized. In. addition, the Court Executive will need
a secretary and the professional stafl assistants will need at least one
secretary between them.

Swmmnary
Table No. 3 shows that we are recommending the creation of 6 new
positions at a total annual salary range of $85,500 to $112,600. If all
our recommendations in this and other reports were adopted, we
estimate the Court would be able to eliminate 21 existing positions
with a total annual salary of approximately $246,500. This is a net
decrease of 15 positions and from $183,900 to $161,000 in annual

salaries.
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TABLE 3,—SUMMARY OF SUGGESTED POSITION CHANGES
PT. 1—SUGGESTED NEW POSITIONS

Proposed JSP Proposed salary

Pasition title grade range ranget Report reference
Court executive ?3 $30, 000-$35,000 IV B, IVD3.
Secretary to court executive 9- 9,300- 13,300 VD3,
Staff assistant. . 13-14 15,800~ 22,000 IVG,IVD3,

Do 13-14 15,800~ 22,000 IVD3,IVE.

Secretary to staff assistants 8-9 8,400~ 12,100 VD3,
Docket clerk—Appeals. 56 6,200~ 8,200 App. B,

Total (6 positions). 85, 500-112, 600

1 For graded positions the proposed salary ranges are based on annual salaries effective July 1969 for the JSP grades
rezc?jmmegdgd in the 1st column. The proposed salary range for the court executive is explained in details [V B,
ngraded,

TABLE 3-A~SUMMARY OF SUGGESTED POSITION CHANGES
PT. II—EXISTING POSITIONS THAT COULD BE ELIMINATED

Position title JSP grade Salary ! Report reference
o] UL @ $26,150 1VD2and 3.
Chief deputy clerk... - 14 20,400 1VD2and 3.
Secretary te clerk. _oocacnen. 8 9,300 IVD2and3.
Secretary to chief deputy clerk. 6 6,800 IVD2and3.
Docket clerk-—Civil. ... 5 *6,200 App. B.

o PR 5 *6,200 App. B
Statistical clerk—Civil. 5 *6,200 App. B
Fiduciary clerk—Civil... 5 *6,200 App. B
Clerical assistant—Civil_. . nocume e oceemanes - 4 *5,500 App. B.
Supervisor, Mental Health and Appeals Division.. - 10 11,600 App. B
Docket clerk-——Mental health__.__ ... occeanovmieneae . 5 ,200 App. B,

File clerk. o ccoeeoio.. e memm—mmeeme———— 3 *4,900 App.

DO e e ccccicimmrcreascccmemnemcmaeaaem———————— 3 *4,900 A‘})p. B.
Assignment commissioner .o o neeo ool 13 15,800 . IVD 1 and 3,
Assistant assignment commissioner. .. 12 13,400 IVD 1 and 3.
Secretary to assignment commissioner. 6 7,600 A\})p. B,
Pretrial examiner. ........ [©) 26,150 VD3,
Assistant pretrial examine ® 20,380. IVD 3.
Administrative secretary. . 8 10,100 VD 3.
Administrative assistant to chief judge 14 22,200 1V 8.
EX@CUtIVe ClerK. o oo oo v i v e 9 10,200 IV B.

Total (21 PosItioNS).ceee v mccm s i aecem et 246, 480

t Salary data represents the annual salary of the incumbent of the position except in those cases marked with an as-
te;ii'k (‘).dlrtl1 those cases the salary is the lowest annual salary authorized for the position,
ngraded.

E. Exrroyis DEVELOPMENT

Our suryey of the Office of the Clerk, the largest office in the Court,
disclosed that an extremely important aspect of management is being
seriously neglected. The Office has no systematic employee development
program and, as a result of this and other factors, the Clerk’s staff is
not operating at its maximum level of efficiency and effectiveness.

Earlier in this report we commented on the need for progressive
leadership. This point is so important to employee development that it
warrants reemphasis. Our contacts with many Court employees lead
us to conclude that generally they individually are very competent.
‘What is lacking, however, is the type of leadership that will develop
competent “individuals” into a competent “team.”

An organization cannot expect to have a highly motivated and
highly productive team of employces if the organization does not
(1% provide challenging and interesting work; (2) recognize and re-
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ward outstanding performance; (3) provide opportunities for growth
and advancement; and (4) provide a variety of training and educa-
tional opportunities. Measured by these standards the Clerk’s Office
is deficient in a number of major respects as indicated below:

—Although a principal function of the Clerk’s Office is to serve as
the Court’s records center, no employee is given the responsibility to
stay informed on developments in the broad fields of data processing
or paperwork management.

—The Clerk’s Office is not taking advantage of the workshops con-
ducted by the National Archives and Records Service on such paper-
work management subjects as files improvement, records disposition,
records management, directives management, source data automation,
information retrieval, etc.

—Employees are not systematically encouraged to embark on self-
development programs nor are they challenged and encouraged to
find new and better ways of doing things. Suggestions for improvement
are not solicited. Stafl meetings are not held. Most commu:iication is
on a downward one-to-one basis.

—No in-service training program exists. Supervisors are given no
formal training. Literature concerning data processing, personnel ad-
ministration, management, etc., is not available. The educational and
training opportunities offered by such institutions as the U.S. Depart-
ment of Agriculture Graduate School (which offers low cost evening
and correspondence courses geared to the high school graduate in such
subjects as supervisory practice, essentials of good oflice management,
ete.) arenot being utilized.

—Within the next few years, a number of key employees will be
leaving the Office of the Clerk, primarily through retirement. For
example, the Clerk, the Chief Deputy Clerk, and the supervisors of
the Civil Division and the Copy, Mental Health, and Appeals Division
will all be eligible to retire. It appears that a number of other key
employees in less responsible positions will also be leaving. However,
we found that neither the Clerk nor the Court had firm plans for
replacing these key people, ie., no one was being groomed for the
Clerk or Chief Deputy Clerk positions.

In discussing the subject of employee training and development
with the Clerk, we found that he believes that on-the-job training
adequately meets his employees’ training needs and that the problem
of sufficient qualified staff can be solved only if salaries are raised and
if additional positions are authorized. We agree that on-the-job train-
ing can be an important means of developing employees; however,
it needs to be organized. Work on the job is not on-the-job training. We
also believe that in order to obtain, develop and retain an efficient,
productive workforce, on-the-job training needs to be supplemented
with formal training and education in such areas as human relations
and communications, basic principles of supervision and manage-
ment, and problem solving and decision making, And we believe the
need for such supplemental training would be just as great even if
salaries were raised and more positions were authorized. (As we
show in Details TV-D, we believe the real need is to make more efficient
and effective use of existing employees rather than seek additional
employees.)
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The importance of employee development programs was emphasized
by a Presidential Task Force on Career Advancement, which recently
concluded that: “Money spent on training and time allowed for it
will be much better invested by both management and employees if
training is planned, coordinated and directed wisely . . . agencies
with career systems get higher quality and greater quantity of work,
and more readily hold on to their skilled people. Training and educa-
tion are important factors in such career systems.”

Until recently, the Federal Judiciary as a whole has not fully
appreciated the value of employee development programs. As a result,
appropriations to finance training programs were not requested; con-
sequently, even if the Clerk were training-oriented, a comprehensive
training program could not be implemented without funds. In Decem-
ber 1967, however, the Federal Judicial Center was established. One
of its principal functions is: “. . . to stimulate, create, develop, and
conduct programs of continuing education and training for person-
nel of the judicial branch of the government, including . . . clerks
of court . . . .” We, therefore, recommend that the Court request the
Federal Judicial Center to appraise the training needs of the Office of
phel (gerk. The objectives of such a study and appraisal might well
include:

(1) Development of suggestions for improving current
methods of orienting new employees.

(2) Development of suggestions for improving the effective-
ness of existing on-the-job training procedures.

(3) Identification of specific courses or programs of study to
meet training needs.

(4) Delineation of that training which may best be met through
self-development.

(5) Formulation of a comprehensive employee development
program, including an in-service training program and an em-
ployee suggestion program.

Pending such a study by the Federal Judicial Center, the Clerk should
provide the Chief Judge (or the Court Executive, if one is appointed)
with information showing the names, positions, and estimated retire-
ment dates of those key employees who may be retiring within the next
few years. He should then indicate what he is doing to ensure qualified
replacements exist for these positions. If he does not believe potential
Ee%acements exist on his present staff, he should so advise the Chief
ndge.

Our comments concerning employee development have been con-
fined to the Office of the Clerk. Because of its importance to our re-
lated studies of civil and criminal calendar management, a large part
of our study was devoted to appraising this Office. Limited reviews of
other Offices indicated they, too, were in need of improvement in the
aren of employee development. For example, the Office of the Assign-
ment Commissioner had no systematic in-service training program or
suggestion program in effect. We therefore believe the Court’s ultimate
objective should be to devise an effective employee development pro-
gram for all non-judicial employees. The place to start, however, is the
Office of the Clerk where training needs are so obvious and so pressing.



F. Prriopic PERrORMANCE REPORTS

The Court Executive should periodically, preferably semi-annually,
prepare for publication by the Court concise reports on the work of
the Court. The purposes of the reports would be to provide the bar and
the public with meaningful and objective information concerning the
Court’s performance, progress and problems. Consequently, in addi-
tion to statistical data 1t should include narrative analytical comments
on the significance of statistical trends. It should also include explana-
tory comments on measures the Court is taking or plans to take to
expedite the processing of its civil and criminal litigation.

There are two main reasons why we believe some of the Court’s
resources should be devoted to publishing periodic reports. First of
all, the Court is a public institution and as such has a duty to account
to the public periodically concerning its operations and activities. A
concise report would be an effective means of discharging this respon-
sibility. Secondly, the Court does not operate in a vacuum; in its day-
to-day activities it relies heavily upon the cooperation of the bar and
the public, as witnesses and jurors, for example. If the Court periodi-
cally kept the bar and the public informed in an objective manner of
its performance, progress and problems, improved communications
should result. Improved communications hopefully will produce im-
proved coordination and cooperation. Thus, the process of reporting
on its performance could eventually lead to improved performance.

As 2 minimum, the reports should include the following statistical
data showing by case categories : number of cases commenced ; number
of cases terminated by type of termination (ie., settled by parties,
settled by a judge, tried, etc.) ; number and age of pending cases; and
median ages and age ranges of the oldest and newest cases at date of
disposition by type of termination. This data should be presented in
& sfgar&dard format and be compared with data for prior reporting
periods.

In separate reports we discuss the problem of concentration of
defense counsel in civil jury cases and the Court’s experiment with an
individual calendar system for criminal cases. Both of these subjects
would be appropriate for inclusion in the Court’s periodic reports. For
example, the reports could include data showing the extent of attorney
concentration and comment on measures being taken by the Court to
solve the problem. In connection with the individual calendar system,
the reports could include data showing the results produced and com-
ments evaluating those results,

Although the quarterly and annual reports of the Administrative
Office of the T.S. Courts (AOC) are rich with statistical data con-
cerning the workloads of the U.S. Courts of Appeals and the U.S.
District Courts, they are lengthy documents (the 1968 report was over
300 pages) and do not specifically address themselves to the local situa-
tion. Thus, we do not believe the AOC reports are adequate for inform-
ing the local public and the bar about this Court’s operations although
some of the data in the AQC reports can be abstracted and used in the
Court’s reports.

APPENDIX A. SUGGESTED POWERS AND DurEs oF CourrT HXECUTIVE

Hxcept to the extent that such powers and duties are conferred upon the Ad-
ministrative Office of the U.S. Courts by statute (see USC 604, 605), the Court
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Executive for the U.S. District Court for the Distriet of Columbia should have the
following powers and duties which will be exercised under the direction of the
Chief Judge and subject to his approval

(1) Organize and administer efficiently and economically all of the non-
judicial activities of the Court;

(2) Assign, supervise, and direct the work of the non-judicial officers and
employees of the Court;

(3) Appoint and remove all non-judicial personnel except the personal
staffs of the judges;

(4) Formulate and administer a system of personmel administration in-
cluding an in-service training program for non-judicial personnel;

(6) Administer the Court’s budget, fiscal, accounting procurement and
space functions;

{6) Conduct studies of the business of the Court and prepare appropriate
recommendations and reports relating to the business and administration of
the Court;

(7) Define management information requirements and collect, compile, and
analyze statistical data with a view to evaluation of the performance of the
Court and preparation and presentation of reports;

(8) Hstablish procedures for the management of the jury selection system;

(9) Attend meetings of the judges of the Court and serve as secretary in
such meetings;

(10) Except to the extent that this function is performed by the Chief
Judge, maintain liaison with governmental and other publjc and private
groups having an interest in the administration of the courts;

(11) Prepare and submit to the Court periodically, at least annually,
a report of the activities and the state of business of the Court, which
the Chief Judge shall publish. This report shall include meaningful and
current data in a standard format on the ages and types of pending cases,
method of disposition of cases, information of current operating problems
and measures to indicate standards of performance. Median ages and the
age ranges of oldest to youngest cases at date of disposition shall be spec-
ified for all matters requiring court action by trial or hearing. The report
shall include a description of innovations nnd modifications introduced to
improve the Court; and

(12) Perform such other duties as may be assigned to him by the Chief
Judge and as may be necessary for the proper administration of the Court.

APPENDIX B. CURRENT AND PROPOSED STAFFING PATTERNS OF MAJor Civin. UnIrs
OrfFicEs OF THE CLERK AND ASSIGNMENT COMMISSIONER*

OFFICE OF THE CLERK

Current! Proposed
Number  JSP grade Number  JSPgrade Reference

Position

Civil Dlvision:

Supervisor. ...... 11-12 1 13-14 " Details IV D 2,
Assistant Supervis 9-10 1 11~12 Details IVD 2.
Counter clerks. ... 6-7-8 3 6-7-8 (3.

Docket clerks.__. 2

Statistical clerk. .. -...-
Backup new casa desK..._...cooe oo
Forma |pauperls, habeas corpus. .

Clerical assistant.

Fiduciary clerk.

Subtotal. e acmaeees 15

Copy, Appeals, and Mental Health Division:
Supervisor..
Chief docket and process workers (appeals).
Assistant docket and process worker (ap-

1t ot TN bt P a3 et

salth),

Assistant docket and process worker
(mental health?.

Copy clerk, typist and general process
worker,

1
1
1

peals).
Chief docket and process worker (mental 1
1
1

Subtotal...... 6




101

APPENDIX B. CURRENT AND PROPOSED STAFFING PATTERNS OF MAJOr Crvir UNITs
OFrFicES OF THE CLERK AND ASSIGNMENT CoMMISSIONER*—Continued

OFFICE OF THE CLERK—Continued

Current? Proposed
Position Number  JSP grade Number - JSP grade Reference
Files Division:
Supervisor... 1 6 1 6
File-clerks 6 34 4 34 O
Subtotal_._ Y A - .

Assignment Com.niss e —-—

Secretary to the Assignment Commissioner_.._..
Statistical clerk
Pretrial clerk
Jury clerk
Nonjury clerk

Subtotal. ..
Grand total

b b 2t et ek ok

* See Details |V D 1 and 2 for background information. e

1 Gurrent staffing pattern is based on authorized positions as of September 1968, when our study was initjated.

2 At the time of our review thete were a total of 3 counter clerk positions and 4 docket clerk positions authorized. Based
on our study which included extensive observations of employees in action, we helieve only 3 counter clerks and 2 docket
clerks are needed and we believe these 5 employees could easily absorh the duties of the statistical clerk. The statistical
clerk’s most time-consuming duty involves scanning the dockets to identify inactive cases. Under our suggested civil
case contral system set forth in a separate report this duty would be performed by the counter clerks. The statistical
clerk’s other major duties—preparation of statistical cards and reports—could also be performed by the counter and
docket clerks. Finally, our November 1968 recommendations to the court contained a suggestion for streamlining the
docketing process by utilizing procedures successfully employed by most other U.S. district courts. (See app. C for a list-
ing of our November 1968 recommendations.) .

3 Gur November 1968 recommendations contained suggestions for simplifying the paperwork in connection with these
2 positions. We recommended that the 2 positions be combined after streamlining these procedures. The clerk subse-
quently advised us that the 2 positions had been combined. . .

4 The clerical assistant serves primarily as a messenger and our observations disclosed he has extensive amounts of
free time. We believe the job should be abolished and the duties absorbed by employees of the files section.

&1f the current Copy, Appeals, and Mental Health Division were abolished as we recommend there would no longer
be a justification for a' JSP 9-10 suparvisor, The current supesvisor, who spends most of her time processing appeals,
plans to retire early in 1970. When she does, we suggest that the chief docket and process worker (appeals) be given a
rilslq t':) ?’JSPJ, that another JSP 5-6 assistant docket and process worker be hired, and that the supervisory position be
abolished.

 As we recnmmended in November 1968, we believe that the mental health workload has decreased to the point where
1 employee can itandle the work with occasional help. X

7 1f our November 1968 recommendations concerning the files system were adopted, we believe the file room could be
operated with a maximum of 1 supervisor and 4 file clerks. L

¢ Consolidation of the Assignment Commissioner's office and the clerk'’s office would eliminate the need for a separate
Assignment Commissioner’s position, His duties would be discharged by employees of the calendar section of the G ivil
Division and by court executive's assistant for calendar management, i K .

9 The secrefary to the Assignment Commissioner spends very little time on secretarial duties. Much: of her time Is
devoted to work connected with the semiannual call of the calendar and certificates of readiness, both of which would be
abolished if our recommendations in our report on the civil calendar were implemented. Also, her administrative record-
keeping duties could be performed by the court executive’s immediate staff. . -

18 These 4 employees would bacome the calendar section of the Civil Division-in the clerk's office and their duties and
rasponsibilities would entitle them te grades JSP 6-7-8, grades comparable to the counter clerks.

ApPENDIX C. LI8T 0F RECOMMENDATIONS MADE T0 THE COURT IN
NoveEMBER 1968
Introduction

In November 1968 in response to the Court’s request for an interim report on
matters that could be acted upon immediately, we furnished the Court a listing
of recommendations for action by the Clerk's Office on a variety of matters.
Some of the recommendations dealt with significant matters such as planning
for tthe replacement of key supervisory personnel; other recommendations dealt
with minor matters such as the elimination of certain records and reports. The
recommendations are listed below:

OFFICE OF THE OLERK OF THB COURT

1. The Clerk should begin developing firm plans for replacing key supervisory
personnel who will be leaving court within the next few years. These plans should

3
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include identifying potential supervisors and then providing them with needed
training and experience.

2. The Clerk should require all employees who perform courtroom duties
to complete a daily report showing time spent (@) in the courtroom or chambers,
(b) preparing for courtroom work, and (¢) documenting courtroom proceedings.
If these reports disclose that existing courtroom clerks are fully and effectively
utilized and that additional courtroom clerks are needed, the data should be
used to support a request to the Administrative Office for additional courtroom
clerks.

CIVIL DIVISION

3. On an experimental basis, blotters prepared by courtroom clerks and counter
clerks should be eliminated and docket sheets for open cases should be filed in
tubs rather than in binders. (If this experiment proves successful, we estimate
the number of employees needed to perform the docketing function can be
reduced from the current authorized staff of 7 to 5 employees.)

4, The card file for “Forma Pauperis” cases should be discontinued and
replaced with @ simple daily log. (The Civil Division Supervisor believes elimina-
tion of this card file will save a significant amount of time.)

5. Incoming mail should be routed directly from the Fnancial Division to
the counter clerks rather than through the Civil Division Supervisor. Counter
clerks should be responsible for preparing routine outgoing correspondence for
the Civil Division Supervisor's signature.

6. The Civil Division Supervisor should discontinue double-checking all final
orders, verdicts and judgments processed by the Motions Clerk and courtroom
clerks. (Adoption of this recommendation and Recommendation No. § above will
free the Suvervisor to spend more time training and supervising subordinates.)

7. The Civil Division Supervisor should supervise the preparation of an up-to-
date operating manual for the Civil Division. (Such a manual will be especially
timely in view of current intentions of Supervisor and Assistant Supervisor to
leave the Court within the next few years.)

8. The duties of the Fiduciary Desk should be thoroughly analyzed to deter-
mine whether the paper work can be reduced. For example, alternatives to the
current Summary Hearing procedure for lot filed Fiduciary accounts and reports
should be considered. (Possibly, reminders by phone should be made a week in
advance of due date.) If such analysis produces a streamlined operation, consid-
eration should be given to combining the Fiduciary Desk with the Informa Pau-
peris Desk.

9. The informal monthly report on the number and types of motions filed should
be discontinued. (Blimination of this report should save 2—4 clerical hours per
month.)

10. The Statistical Clerk should discontinue transcribing data from the Judge's
Daily Reports. (Adoption of this recommendation should save about 1 clerical
day per month.)

‘ MOTIONS DIVISION

11. The monthly statistical report should be eliminated.  (Elimination of this
report should save about 1 clerical day per month.)

FILES DIVISIOCN

12, The file room blotter should be discontinued. (Three file clerks currently
spend every morning blottering” papers to be filed. Thus, elimination of the
blotter should enable at least 1 file clerk to be re-assigned to other duties.)

13. The Clerk of the Court should actively pursue the question of whether the
existing file system of four and five drawer file cabinets should be replaced with
a mechanized file and/or open shelf filing system.

14. The present procedure which requires a file room clerk to “stay with the
file” whenever a file is subpoenaed for use in a Court of General Sessions case
should be replaced with a receipt procedure, (The Supervisor of the Files
Division estimates that once or twice a week he loses a man for a half or even
o full day due to present requirements.)

15. The one employee in the Printing Division should be placed under the
supervision of the Files Division Supervisor rather than the Chief Deputy Clerk.
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MENTAL HEALTH, APPEALS AND COPY DIVISION

16. Blotters prepared by docket clerks for Mental Health cvases should be
eliminated and docket sheets for open cases should be filed in tubs rather than
binders. (If this recommendation is adopted and if the Fiduciary responsibilities
of Mentnl Health clerks are simplified in accord with Recommendation No. 8
above, 1 employee may be able to handle all Mental Health responsibilities—
2 positions are currently authorized.)

17, The Supervisor of this Division should supervise the preparation of an
up-to-date operating manual for this Division. (Such a manual will be especially
timely 'since the Supervisor definitely plans to retire next year.)

CRIMINAL DIVISION

18, The Clerk should review the current criminal case file system to tighten,
immediately, all controls for custody of such files. The Clerk should develop a
plan of file control in consultation with the Court Management Study and submit
the plan for review to the Executive Committee, before adoption.

19. Bach judge and his personal staff should obtain, check out and directly
return case files to the Criminal Division of the Clerk’s Office. Bach judge should
be notified of this procedure by the Chief Judge and eacii present and new
Court employee should be notified by memorandum of the procedure.

20, As a temporary relief, the Clerk should immediately assign a third person
to assist in transferring information from blotters to criminal docket sheets.

21. The Clerk should personally investigate the current method of telephone
and counter work in the Criminal Division and, in consultation with the Court
Management Study, develop a plan for a system of improved coordination of
such work,

22, The Clerk should install tubs and place the last 1500 active criminal
docket sheets in them. He should develop a plan, in consultation with the Court
Management Study, for appropriate controls for public use of docket sheets and
for court employee use.

23. The Clerk should consider adoption of a smaller size docket sheet in
criminal cases. for ease in handling information and typing and copying.
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FOREWORD

We are cognizant of the fact that the Court of General Sessions
has made many operaiional improvements during the past several
years. Qur earlier experience in experimenting with new procedures
1 the Criminal Assignment Court indicates that judges of the Court
are cooperative and receptive to new ideas. They are interested in inno-
vation and experimentution. Based on these factors, the stage is set
for further significant progress in the administration of justice by
this Court.

Therefore, we submit this report on the processing of civil cases in
the Court of General Sessions. While it is not an implementation plan,
this report presents the ingredients we believe essential to a fairly and
efficiently run calendaring system. The report emphasizes certain basic
concepts without which successful implementation of a new system is
extremely difficult.

(107)
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THE CIVIL CALENDARING AND ASSIGNMENT
SYSTEM IN THE COURT OF GENERAL SESSIONS

I. INTRODUCTION
Score

This report contains the findings and conclusions of a study of the
civil case calendaring and assignment system in the Court of Gen-
eral Sessions. Civil calendaring and assignment system refers to the
policies and procedures involved in calendaring and assigning Class
GS civil cases (cases with prayers up to and including %10,000, the
upper limit of the Court’s jurisdiction§ for motions hearings, pretrial
conferences, or trials. Four to six judges are ordinarily assigned to
the trial of these cases. The report does not apply specifically to Small
Claims or Landlord-Tenant matters unless a jury demand has been
made. We are studying the feasibility and desirability of expedited
processing for small-value cases. This will be presented in a separate
report.

I’)I‘his investigation covered the policies, rules, and operation of the
civil assignment system; it did not deal with office procedures, per-
sonnel or court forms, except to the extent that any of these appeared
to have a direct bearing on the effectiveness of the calendaring and
assignment system in disposing of cases.

In addition to observation, study of court rules and procedures,
and sampling of backlog and disposition records, the study included
interviews with as many judges as possible and with the Clerk of the
Court, Chief Deputy of the Civil Division, Civil Assignment Commis-
sioner, staff of the Civil Assignment Office, and members of the Bar
practicing in the Court of General Sessions. Many of the recommenda-
tions in this report reflect ideas received during these interviews. We
especially appreciate the assistance of the staff of the Civil Assign-
ment Office.

Purrose

The purpose of this study was to help the Court of General Sessions
identify and understand problems in 1ts calendaring and assignment
system, and to develop recommendations to assist the Court in design-
ing a calendaring and assignment system that meets the following
objectives:

. Maximizes the use of available judge trial time.

. Insures that cases calendared for a date certain will be reached
for trial on that date.

3. Minimizes the time between filing (or joinder of issue) and dis-

position of a case.

4. Facilitates and encourages non-trial dispositions.

5. Minimizes, through observance of standardized procedures and
court rules, the necessity for discretionary action by non-judicial
personnel.

. Minimizes paper work associated with the calendaring and assign-
ment function,

o=
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. Is based on realistic, up-to-date court policies and rules, enforced
and followed by the Court.

. Includes judge-participation in the calendaring and assignment
function where necessary to ensure the smooth and expeditious
flow of cases through the system.

9. Includes collection of meaningful civil case statistics and genera-

tion of management information on a timely basis.

=1

w
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As a result of our study we conclude that the difficulties experi-
enced by attorneys, judges, and court personnel under the present
calendaring and assignment system can be explained in part by the
fact that the Court needs to exercise more effective and organized
control over the flow of cases from filing to termination. Over the
years, filings have risen (from 21,065 in FY 1963 to 24,326 in FY
1968), complexity has increased, and the “mix” of civil cases has no
doubt changed, but the method of calendaring and assigning civil
cases has remained virtually unchanged for twenty years.

The need for a more effective calendaring system is evidenced by
the 25.5-month median delay to jury trial (computed in June, 1969),
a continuance rate averaging about 50 percent of the daily calendar,
and a steady increase in the total backlog of civil cases at issue in
spite of an increase in cases terminated annually. (See Tables 2-5.)

Calendaring decisions and the day-to-day operation of the cal-
endaring and assignment process are handled by the staff of the
Assignment Office. There is no direct participation by a judge. The
administrative staff is capable and does its best under the system that
exists, but no sustained policy-level attention is provided by the Chief
Judge or by any other judge designated by him. As the system has
evolved, the control of the calendar has moved somewhat into the
hands of counsel rather than the court. Continuances (one of the
most critical policy areas in calendar management) are routinely re-
quested and received by counsel in the Assignment Office, with the
tacit sanction of the Court. Though it is not always possible to have
a perfect match between the number of cases on the calendar and
available judges, we believe that the Court needs to improve the pre-
gli'Sio‘lIl ‘% its present estimates of daily caseload limits. (See Appen-

ix IV.

The Court of General Sessions collects statistics regarding criminal
cases with the help of a computer, but it does not yet collect or ana-
lyze meaningful statistics on civil cases either manually or with com-
puter assistance. A comprehensive calendar management program
necessarily includes analyses and evaluation of detailed statistics on
the condition of the current civil backlog, the delay to trial, and the
disposition pattern.

SuMmMARY OF RECOMMENDATIONS
GENERAL

The recommendations contained in this report are not designed
primarily to immediately eliminate the existing backlog. However
throngh the resultant increased productivity of the judges and. in-
creased efficiency of the calendaring system as a whole, the Court
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should in fact be able to steadily reduce the backlog and delay to
civil trial. It is expected that the recommended changes will make
it easier for the Cuurt to absorb the proposed transfer of jurisdiction.

While in our study of the criminal assignment system we recom-
mended procedural modifications to a basically sound assignment
court concept, the civil system requires a complete change and a new
conception of the scope of the Court’s responsibility in disposing of
civil cases filed.

We do not believe any one assignment system has yet been demon-
strated to be superior. Several Judges in the Court of General Ses-
sions have recently instituted an individual calendar for civil cases
on an experimental basis. The results of an extended trial of this
system will be very valuable to the Court in evaluating the effective-
ness of the Individual Calendar System for that Court.

It appears that the choice of a calendaring system should be tailored
to the particular circumstances and problems of the Court in question.
We are recommending that the Court of General Sessions adopt a new
Master Calendar System rather than an Individual Calendar because
we believe it to be the easiest and most logical first step from the sys-
tem now in existence. We feel that a Master Calendar, or variation of
it, would facilitate development of the central commitment, control
and coordination that is essential for proper management of the civil
caseflow. This coordination and control is essential no matter what
kind of calendaring system is used. Considering the experience under
the present calendaring and assignment system, we feel the greatest
possibilities for strengthening and developing it lie in centralization,
rather than decentralization to individual calendars. We agree with
Judge Campbell of the Northern District of Illinois who says:

‘We feel that the central calendar system works best where the cases are
voluminous though sinall and uncomplicated and the court is composed of many
judges (15 or more), as is the case in many of the state courts. It is apparent
that under these circumstances, it is possible that each judge might find it diffi-
cult to conduct pretrial conferences, handle the great volume of motions pre-
sented to him, and, at the same time, try casds?

Further, we believe that as the Court of General Sessions expands
its Board of Judges under the proposed transfer of jurisdiction, the
conflicting trial commitments for the attorneys will be more easily
minimized under a central rather than an individual calendar.

In implementing the new calendaring system, the Court should
develop a comprehensive master plan for expeditious processing of
civil cases in accordance with our detailed recommendations., (See
Details 14 in Section ITI of this report.) The major components of
the plan should include taking responsibility at the time of filing,
dismissing those cases in which appropriate action is not taken within
six months, screening out the complex cases for early attention by a
judge, special procedures for maximizing the settlement rate, firm

- control of continuances, assignment of cases by a Calendar Control
judge, development of time standards and goals for the disposition
of cases, development of statistics which will allow analysis of how well
the Court is meeting its goals, and constant attention to system develop-
ment, operation, and modification by the Chief Judge, Court Execu-

1 Campbell, W, J,, Chief Judge U.8,D.C,, Northern District of Iilinois, “Calendar Control
and Motiong Practice,"” 28 FRD 37, pp. 63-05.
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tive and qualified staff members. It should be noted that none of these
recommendations necessarily refers to a specific calendaring system
(central versus individual). They are simply elements which we con-
sider essential to the success of any calendaring system. ‘

BESSENTIAL POLICIES

In the course of our study, we have reached the tentative conclusion
that it is difficult to find a singular cause of backlog and delay that
will it many courts; one cure-all solution is even more elusive.

Through visiting other courts in the United States and studying
the literature, we found that a variety of techniques are used by courts
which efficiently dispose of their caseload: some hold pretrial confer-
ences, others use only a settlement conference; Los Angeles County
requires a Certificate of Readiness for trial, Prince Georges County
does not. In support of our position that there is a variety of useful
techniques, Maurice Rosenberg, of our National Advisory Committee,
has said:

On the evidence to date, no single measure has been shown completely effiicac-
ious to voll back delay; at best, it will take many procedures to move us sub-
stantially towards a solution.®

“Woe did find, however, that an essential component of solutions to back-
log and delay problems in all courts seems to be an uncompromising
commitment by the judges and administrative staff, under the leader-
ship of the Chief Judge, to finding a remedy. Uniformly, conrts which
successfully reduced their backlog and delay to trial did so with a
well organized, task force approach. It involved a team effort with
judicial and non-judicial staff giving a major portion of their time to
this particular problem *—not just until they had come up with new
techniques of calendaring and assignment, but until they had tested,
“debugged,” and validated their new system and there were visible im-
provements. Judge Aldisert desceribes it this way:

“['We evolved] a system created by experiments. We were willing to try new

techniques . . . but were equally willing to discard these that did not work.
Gradually we were able to evolve a system of processing cases which produced
the effectiveness we desired.”*
Though there are a variety of effective calendaring and assignment
techniques, there do seem to be four policy-level “absolutes” common
to courts which successfully conquer delay problems, We present these
belowls.rt and present additional supporting detail in Section III of this
report.

I1). No Continuances (see Detail 9, Section ITY).—Judge Aldisert
says that as Calendar Control Judge in Allegheny County, Pennsyl-
vania, he granted no trial continnances. Connsel, having been given
adequate notice of the date,were expected to ready. “Our policy of
continnances is simply stated : no continuances, even if the request is
made by all the parties. Although exceptions are made infrequently,
this is the policy of the Court. .. . It is now so much a basic part of
our routine that trial lawyers generally accept it.” % Judge Nix of

2Rogenberg, M., “Court Congestion: Status, Causes, and Proposed Remedies,” The
Oourts, the Public and the Law Eaplosion, Prentigs Hall, New York, 1065,
3 Nix, Lloyd §,, former Presiding Judge, Los Angeles Superior Court, in a speech to the
World Asgocliation of Judges, Geneva, Switzerland, 1067,
+ Aldisert, R, 1., former Caléndar Control Judge, ‘Allegheny Co,, Pa,, “A Matropolitan
Cogx;&gonql%rg Its Backlog,” Judicature, Vol, 51, No, 6, Jan, 1088, pp, 204-5.
u .
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California believes the Court’s policy with respect to continuances
may be more important than any of the other calendar management
policies:

[An] analysis revealed that the majority of the backlog (cases supposedly
ready for trial) had previously been assigned a trial date and then had asked for
a continuance because they were not ready for trial. Many cases had had numer-
ous continuances!! The point was dramatically brought home to us that firm
calendar management was the key to successful control of backlog and delay.’
If attorneys know that the court expects them to be ready for trial,
they are far more diligent in preparing their case and meeting the time
constraints imposed by the Court Rules.

2. dctive Control by the Court of the Flow and Processing of Cases
From Filing to Termination (see section I1I).—Most courts affirm
this in principle but fail to do so in practice. The key is commitment
on the part of the entire bench and assignment of responsibility for
calendar control to a specific judge.” In support of the position that
the court must be in complete control of the operation of its calendar,
Chief Judge William T. Campbell of the Northern District of Illinois
says,

Once a particular calendar system is put into operation, the judiciary is re-
sponsible for, and must maintain, a strict control over that calendar. I should
like to say without any intended offense and with the same good will common to
all of our many joint ventures that much as I respect and admire the members of
the bar who practice before our courts, and much as I am swayed by an under-
standing of their problems, I strongly believe that a judge must always be in
command of the members of the bar who practice before him and of his calendar,
or else, T assure you, they will surely command him and his ecalendar. I cannot
emphasize enough that if for one moment our calendars slip from our direct
supervision and control, the result will be.chaos.®

8. Realistic and Ejfective Rules Observed and Enforced by the
Court (see Detail 5, Section IIT).—It is unrealistic to expect that
counsel will observe court rules if the Court is lax in enforcing them.
This is not to imply that attorneys irresponsibly flout court rules. In
the allocation of his time, the busy practitioner will naturally devote
most time to the cases demanding most time, By enforcing rules such
as trial readiness rules, the Court creates a demand for attention to the
cases scheduled for trial.

In a well-planned and fairly administered calendaring system, the
notice of trial serves to remind the attorney that it is time to get this
case ready for trial or decide to make some other disposition in the case.
For many attorneys this will be the first time he has devoted substantial
thought to the case.

If on the other hand an attorney 4s dilatory or has a backlog of
cases too large to be disposed of in a reasonable time period, then
in fairness to the litigant the court rules (and even sanctions) should
force the attorney to increase the manpower in his office. Too often,
delays caused by counsel are represented to the unwary client as court-
imposed delays. Chief Judge Clary of the Eastern District of Pennsyl-
vania says that delay, as experienced by litigants, is “not only con-
gestion in courts, but equally if not more so congestion in law firms.”®

S Nix, Lloyd 8., Op. cit, p. 7,

7 Zirpoll, Alfonso J., U.8.D,C, Northern District Callifornia, "Orgnnizlmi the Civll Busi-
ness of the Dintrict Court,” Speech at Judges' Seminar, Denver, December, 1064,

8 Compbell, William T, “Calendar Control and Motions Practice,” 28 FRD 37, pp, 63--606.

® Clary, Thomas J,, '“Report to the Trinl Practice and Technique Committee’ of the
Juaicial Conference of the United States,” Qongressional Record, July 25, 1967,
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At one point, Judge Clary threatened to communicate directly with
the litigants so that they would know the real reason their cases were
not going to trial.

4, Mandatory Settlement Conferences (see Detail 7, Section IIT) —
The principal purpose of the settlement conference should be to settle
the case. The conference should precede the trial date by no more

-than thirty days, even closer if possible. The Court of General Sessions
judges and other judges throughout the country are reaching the
conclusion that the imminence of trial increases the likelihood of
settlement.

CONCLUSION

The Superior Courts of the State of California are often cited as
among the best-managed in the country. Of the California courts, the
Los Angeles Superior Court several years ago achieved phenomenal
success 1n reducing the delay to trial through adopting totally new
calendar control policies. In the space of eighteen months, the delay
to jury trial was reduced from 23 months to six months. No new judges
were added during this time. In discussing the policies which have
contributed to the success of the calendar control procedures the
Report of the Administrative Office of the California Court says:

In addition to a firm continuance policy, courts have had the greatest success
where other factors supplement readiness procedures; for example, (1) the
court assumes firm control of the movement of cases from the time the memo-
randum to set the case for trinl is filed until disposition; (2) attorneys can
operate with predictability because the court’s order of business is governed
by rules and policies that are well understood by the Bar, are uniformly enforced
and are consistently applied; (3) the court's departments are organized so as
to maximize potential trial time; (4) the ratio of trial settings to departments
is such that attorneys can rely on going to trial on the dates set and on trailing
cases being kept to a minimum; and (5) trial dates are scheduled to follow
pretrials very closely on the assurance that cases are ready for trial*®

II. FINDINGS—DETAIL

1. The most serious problem in processing civil cases in the Court
of General Sessions has been the Court’s failure to take early and
effective control of the movement of cases.

Our study revealed that the Court of General Sessions follows no
specific comprehensive plan for disposing of civil contested cases.
No standards or goals are set for the performance of the calendaring
system. Specific planning or strategy for expeditious processing of
civil cases from filing to termination is sporadic. With few excep-
tions, the present calendaring and assignment system has remained
unchanged for 20 years.

2. The lack of a master plan governing the flow of cases through
the Court is demonstrated by the two-year average delay to jury
trial and the increasing backlog of untried civil cases. It is also evi-
dent in the fact that many of the Civil Rules of Court having great
potential impact on the effectiveness of the civil system are not ob-
served or enforced by the Court. Ior example:

(a) Contiruances—Rule 39 (e) states that only the Motions Jud
can hear and rule on requests for continuance, and no case will be

1 Annual Report of the Adminiatrative Office of the Qalifornia Courts, January 2, 1967,
pp. 202-204,
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continued on the day of trial or pretrial. Our sample of the daily
calendars for 1967 and 1968 showed that jury continuances on trial
date ranged from 35 percent to 70 percent. Non-jury ranged from 35
. to 60 percent. (See Tables 7Tand 8.) Further, the Court has tacitly
delegated to the administrative staff of the Assignment Office the
responsibility for granting continuances. The effective result is that
requests by counsel are routinely granted unless a party objects to
the continuance.

(b) Pretrial Waivers—Rule 16 requires pretrial in jury cases; no
court rule authorizes waiving of pretrial by the parties. In practice,
waivers are routinely requested and receive\'{ in the Assignment Office.
Our statistical survey covering 1963-1968 showed that about 20 per-
cent of the jury cases waive pretrial. At time of disposition, 61 per-
cent of the cases waiving pretrial had been continued at least once
as opposed to 48 percent of all jury cases disposed of. Further, cases
waiving pretrial were, on the average, six months older at disposition
than all jury cases considered as a group. While in some jurisdictions
o pretrial wavier is used to expedite disposition of the case, the
waiver does not appear tobe soused here.

(c) Dismissals—Rule 41(e) provides for the Clerk of the Court
to warn dilatory parties and have the case dismissed after six months
of inaction by plaintiff. In practice, the Assignment Office from time
to time warns plaintiffs in jury cases which are not “at issue.” But
according to the Civil Chief Deputy, the Court abandoned the pro-
cedure in non-jury cases not at issue because of insufficient man-
power to assign this responsibility on a continuing basis. There are
currently no statistics to show the total number of these non-jury
cases pending and not at issue. Our estimate based on total filings,
annual dispositions and other statistics imply that the numkber of these
cases pending may increase at a rate of from 1,000-4,000 cases per
year.** (See Table 5.) It should be noted that these cases are not part
of the reported 4,800-case civil backlog. Technically, “backlog” in this
report refers only to cases in which issue has been joined.

3. The civil jury backlog of cases at issue was 2,342 as of June 30,
1965 as opposed to 8,409 as of June 30, 1969. The non-jury backlog was
993 as opposed to 1,466 on June 30, 1969.

4. There is no formal or uniform plan for effecting settlements in
jury or non-jury cases. (During April 1969, however, the Board of
Judges voted to experiment with a new assignment system aimed at
emphasizing settlement.) Statistics maintained by the Civil Assign-
ment Commissioner and our sample of dispositions from 1963 to 1968
showed approximately a 75 percent settlement rate for jury cases and
about a 50 percent rate for non-jury cases. Comparing automobile
negligence cases, we find the same disparity in settlement rates be-
tween jury and non-jury cases.

5, The entire process of calendaring and assigning cases to judges
for pretrial and trial, and all decisionmaking connected therewith, is
handled by the Civil Assignment Commissioner (a non-judicial posi-
tion) or his staff. There is no judge participation in this system.

U1 We are not at this time recommending a crash program to identify and dispose of
these cases, but the Court should consider it in connection with the overall program of
calendar control.
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8. The present method of calendaring and assignment regularly
results, on the same day in:

(@) The Assignment Office continuing cases because they be-
lieve no judges will become available to try the cases.

(6} Judges calling Assignment Office later for another case
and being advised that there are no cases currently available.

{4) Attorneys and litigants spending at least half a day in the
Assignment Office on their trial date, then being continued to a
future date.

7. Measurement of the “average” delay to jury trial is not based on
the age of cases actually disposed of by trial during the past month
(or other appropriate time interval). According to the Assignment
Office, it is an estimate of expected disposition date for those cases next
in line to be set for pretrial, The Court Management Study believes
that “. . . the vital test of whether a court is current is the age of the
civil cases at the time of their disposition.” *2 Our analysis of jury cases
disposed of by trial during June, 1969, showed a median age of 25.5
months (from date of issue to trial). The estimated age at trial dis-
position for non-jury cases is about 5 months. This indicates that,
while the Court feels “non-jury cases are not a problem,” the setting
policy with respect to non-jury cases may contribute significantly to
the jury case delay and backlog. In effect, the setting poTicy penalizes
litigants for requesting a jury and rewards those who do not want a
jury trial.

8. The Court publishes no regular statistical reports other than the
semi-annual report to the Attorney General. Though the Court plans
to use its computer to prepare statistical reports, at the present time
internal reports are extremely limited and not suitable for thorough
analysis of the backlog or dispositions. Filings, backlog, or termina-
tions are not analyzed by type of case.

9. According to the Assignment Office, the Court is lenient in set-
ting aside a previous Court Order for dismissal or default due to
“no appearance,” even when the attorney did not notify the Court
prior to his non-appearance. No statistics are available.

10, Pretrial conferences, though required in jury cases, have been
de-emphasized by the Court and scheduled on an irregular basis, with
the result that—

(@) There are instances of insufficient pretried cases to set
the trial calendar.

(6) Pretrial and trial are scheduled so far apart (two to six
months or more), due to lack of planning, that there is no “im-
minence of trial” to encourage settlements at pretrial.

(¢) The pretrial conference sometimes does and sometimes
does not emphasize settlement possibilities, depending on the in-
dividual judge, since the Court has no firm policy on this matter.

III. RECOMMENDATIONS—DETAIL
‘We recommend that the Court develop and adopt a revised Master
Calendar system (headed by a Calendar Control judge) for assign-
ment of civil cases, An example of the flow of cases through this sys-

13 Aldisert, R, J., Op. cit., p, 202,
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tem is given in Appendix II to this report. The recommendations
which follow below generally assume a Master Calendar system, but
most are independent of a particular calendaring system and are di-
yeated at problems more basic than the manner of assigning cases to
udges.

] 1,.g The Court must take active responsibility for management of
the flow of cases through the Court. The calendaring system must
facilitate and encourage early dispositions. This means that the Court
must know the status of all cases at any given time to identify those
which are subject to dismissal under Rule 41(e) and those that are
ready to be put on the calendar; ** the system must encourage settle-
ments; it must not allow cases to be continued on the trial or pretrial
date. The Court should compute its daily civil calendar limits with
greater precision so that as far as possible attorneys are assured of
a judge and a courtroom on the trial date.**

9. There must be a comprehensive “Master Plan” providing for
court control of civil cases from filing to termination. In so doing, the
Court Executive should appoint a staff member to be in charge of ()
thoroughly planning for and designing the new system; (7)) guid-
ing the implementation; (¢) monitoring performance of the new sys-
tem; (d) recommending any required modifications. Implementation
should not begin until the system planning is complete, down to the
detail level, and foreseeable problems have been worked out.

3. Because effective management of the flow of cases prior to the
trial date has an important 1mpact on the quality of justice obtained,
and because proper caseflow management can effect early dispositions,
such management is one of the most important judicial functions in
processing civil cases. Therefore, this important facet must be under
the close control and supervision of the Chief Judge or the Civil
Calendar Control Judge. Constant attention and commitment to man-
agement of the caselvad is mandatory. This commitment is the single
common denominator among courts which have had notable success
in reducing delay to trial.

4. Because such commitment is essential, we recommend that the
Chief Judge serve as Calendar Control Judge for a year to ensure
that the new system is working properly and is firmly established.
Though this would mean only a few hours of bench time each day to
assign cases and hear motions, the Calendar Control Judge would
necessarily spend considerable time with the Court Executive and
staff during the first year planning, modifying, and monitoring the
effectiveness of the new procedures. The following list of examples of
duties of the Calendar Control Judge is based on a list compiled in
January by one of the judges of the Court of General Sessions:

(a) Exercise overall supervision of the civil calendaring and
assignment system.,
b) Assign cases to trial judges.
¢) Hear and rule on all motions for pretrial and trial con-
tinuances.

13 Ryan, Sylvester J., Chief Judge, U.8, District Court, Southern District of New York,
“Rifect of Calendar Control on the Digposition of Litigation,” 28 TRD 37, pp, 06-74,

Huphe threat of immediate trial 18 the greatest sanction possessed by the calendar con-
trol judge, Aldigert, R, J., former Calendar Control Judge, Allegheny County, Pennsyl-
vanla, Ibid., p. 249,
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(&) Maintain liaison with the civil trial judges and confer with
each of them before they begin their assignment in civil trial.

(e) Arrange for the recording, reporting and analysis of civil
case statistics to assess the effectiveness of the calendaring and
assignment system and for other purposes as detailed in Appendix

IIT of this report. ,

(f) Maintain liaison with the Rules Committee with respect to
desirable changes in the Civil Rules.

(g) Confer with Court Executive and staff on policies affect-
ini the operation of the calendaring and assignment system.
5. The Court must develop, follow, and enforce effective Rules of
Civil Procedure, each of which specifically contributes to an articu-
lated goal in the processing of civil cases. When a court does not fol-
low or enforce its rules or have a published policy on important aspects
of case processing, attorneys are left uncertain as to what is expected
of them.® Under these circumstances, attorneys are less likely to ob-
serve the Court rules. The Court must consciously develop an effec-
tive means of enforcing its rules as to counsel for all parties. In the
interest of the litigants, the Court must not hesitate to sanction dila-
tory attorneys, possibly by advising their client that the attorney is

delaying the case.!®

6. If the civil jurisdiction is expanded, the Court should study the
possibility of a procedure for early screening of case files to identify
complex cases which should be assigned early to one judge for all pur-
poses. Criteria should be firmly established for classifying a case as
complex. Professor Maurice Rosenberg suggests that in personal in-
jury cases one basis for estimating complexity would be the potential
size of the case, 7.e., the damages a jury could with propriety award,
assuming liability were found. This might hinge on criteria such as
novel issues, number and types of parties, or the extent of injuries.

7. The type of mandatory pretrial conference now called for by the
court rules should be abolished. The Court of General Sessions is cur-
rently considering this. Provision should be made for an optional pre-
trial by request of parties or court, We recommend that the Court in-
stitute a readiness-settlement conference whose prime purpose is to
settle the case. Some of the judges at the Court have said, and we
agree, that this conference should be held no more than 30 days before
the trial date. Counsel would be required to have completed discovery
prior to this conference and must have full authority to settle the case.
Failing settlement, the judge would assess the readiness of the case
for trial and specify in his order any further discovery to be allowed
before trial date. The case would then be assigned a firm trial date.

Statistics developed in this study lead us to conclude that the Court
should experiment to determine the optimum basis for deciding in
which cases the readiness-settlement conference should be mandatory.
Since readiness for trial will be stressed at these conferences, perhaps
all cases should be required to attend a readiness-settlement confer-
ence. Perhaps, since the difference in settlement rate between jury per-
sonal injury and non-jury personal injury cases is so great, alf per-
sonal injury cases should be required to attend a readiness-settlement
conference. But the Court should make a study to allow them to de-

18 Hodges, J. G., “A Lawyer Looks at Calendar Control,” 28 ¥RD 37, pp. 83-88.
1 Clary, Thomas J., Ibid.
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velop a rulethat is more meaningful than the current policy that jury
cases must and non-jury cases need not attend a pretrial conference.

‘We are not convinced that under the existing system of pretrial, &
“pretrial order” prepared. by the judge is necessary or even hel ful
in the trial of the case. Judge Xenneth Chontry, former Presidin,
Judge of the Los Angeles Superior Court, where mandatory pretria.
conferences were abolished in 1967, said he perceived no appreciable
change in the length or quality of trials, after the standard pretrial
order was abandoned. Judge Chantry agreed that it is essential to have
some kind of conference (preferably settlement) close to the trial date
to force counsel to pick up the case file.

If the Court desires to have a Pretrial Order, then the Pittsburgh
Court of Common Pleas system might be adopted. Counsel are re-
quired to prepare and bring to the settlement conference a joint pre-
trial order.

8. Judges should be assigned to the readiness-settlement conference
on the basis of their ability to effectively and fairly settle cases.

9. The Court must adopt and enforce a “no-continuance” policy as to
all cases on the civil trial and readiness-settlement calendars. Under
exceptional circumstances a case may be given one continuance at the
readiness-settlement conference if the settlement judge feels it would
increase chances of settlement. A fter the case has passed the settlement
conference and is on the trial list, motions for continuances will be
heard only on noticed motion by the Calendar Control Judge.

Genera]).{y, all requests for continuance or advancement must be
made on motion before the Civil Calendar Control Judge at least
five days in advance of the trial date, supported by written affidavit
containing the reason for continuance and proof of five days’ notice
to all parties of intent to make the motion on that date.*” Continuances
Shoilfll never be granted by the trial judge or by the administrative
staff. .

With respect to the effect of continuances on the disposition rate,
we feel that even one continuance per case is excessive where the Court
has given counsel adequate time (after the issue is joined) to prepare
the case. Each time a case is continued and must come up on the
calendar again it bumps another case which may be serious in its
desire to proceed to trial, Since, at the time of this study, the Court
maintained no record of the reason a case is continued, no analysis of
reasons was possible. Subsequently, they have started writing the
reasons on the daily calendar. We conclude from our sample of the
1963-68 dispositions that the average for all cases (including those
disposed of early without trial) is one continuance per case.’® How-
ever, our sample of the backlog indicated that cases then awaiting
a jury trial date (pretrial completed) had been continued an average
of three times each.

10. The Court must critically examine the present practices which
allow the wide discrepancy in the delay to jury trial as opposed to
non-jury trial. The concept of being “current” in the processing of
civil cases embraces jury cases as well as non-jury cases. The Court
has a responsibility to move both types of cases to disposition as

1 17 Similar to procedure used in Judge Greene's special call of the civil calendar, March

18 ﬁxcltl(]lx]g cases dismissed or settled bLefore pretrial would substantially raise the
average,

47-070 O—70—pt. 2——9
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speedily and fairly as possible. No class of civil litigation (unless spe-
clally deemed to be entitled to preference) should be expedited at the
expense of others. The current setting policy which results in a median
delay to trial of eight months for non-jury personal injury cases but
a 31-month delay for jury personal injury cases*® is not an equitable
system. :

11. The Court should set realistic standards for moving cases. Per-
formance should be monitored and remedial action should be taken
when standards are consistently not met. Examples of standards are:

() Maximum interval of 12 months from issue date to trial
in jury and non-jury cases (or for negligence cases, with some
lesser time interval for contract cases, ete.). Certainty that court
will reach and dispose of case within specific time after the case
is at issue will be helpful to counsel.

(6) Thirty-day maximum time interval between readiness-set-
tlement conference and trial.

(¢) All discovery (with exceptions authorized by readiness-
settlement judge) must be completed prior to readiness-settle-
ment conference.

(d) Time limits within which motions must be heard and dis-
posed of.

(¢) Dismissal for want of prosecution after six months® failure
to take appropriate action. This procedure would be a regular
weekly process.

(f) Limit on number of cases any firm or attorney will be al-
lowed on the weekly calendar,

12. The present one-month judge rotation svstem should be modified
to lengthen assignments in civil and criminal trial to at least six
months. A fast rotation system seems to contribute to lack of continuity
and inconsistency in treatment of cases. For example, we observed
judges setting aside a previous judge’s order of “no further continu-
ances.” In pretrials, one month attorneys would find themselves under
heavy pressure to settle the case; the next month the new pretrial judge
would hardly mention settlement. Also, at the beginning of a new
assignment in civil, substantial time may be lost due to judges who
were previously in criminal trial having carryover sentencing matters
to dispose of.

18. A civil case statistical system should be carefully designed to
provide timely and accurate information for evaluation of perform-
ance and planning. (See Appendix ITI.) The Court’s computer should
be used where necessary.

14. Based on thorough statistical analysis of past disposition data
and judicial attendance records. standard caseload limits for the daily
calendars must be developed. (See Appendix IV.) Counsel should re-
ceive 30-days’ notice of the readiness-settlement conference date and
be informed that the trial date will follow that conference by no more
than 30 days. .

15. In conuection with the recommendations to regularly analyze
civil case statistics and develop realistic daily calendar limits:

Createthe position of Court Statistician or Coordinator of Court. In-
formation Requirements, at the Deputy Clerk or Department Head
level, reporting to the Court Executive (or, in his absence, the Chief
Judge). Duties would include:

10 Based on statistieal sample of 1968 dispositions,
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(@) Analysis cf court statistical needs.
(0) Development and definition of reports.

(¢) Development of systems for gathering, compiling and re-
porting information.

(&) Liaison with Computer Department.

(e) Recommendations to Court Executive and Chief Judge on
publication of information.

16. One administrative person should set all trial and settlement
conference dates, whether the result of a continuance or an original
setting. In so doing, the person should maintain and consult a schedule
showing the future trial commitments of all attorneys, to avoid con-
flict with previous commitments. ,

17. The Court must analyze the backlog and calendars as to con-
centration of cases in various law firms and set a policy with respect
to attorneys whose caseload causes them to be unready for trial when
their cases are set.

APPENDIX I. STATISTICAL ANALYSIS OF THE COURT OF GENERAL SESSIONS CIVIL
BAOKL0G, CALENDAR MANAGEMENT AND DISPOSITIONS

INTRODUCTION

Analysis of the condition of the civil backlog and tlie effectiveness of the
calendaring system was hindered by the lack of readily available statistical data.
(See Appendix III.) The fact that the Court had not previously recorded, com-
piled, or analyzed comprehensive statistics leads us to believe that it has not
routinely performed a critical self-evaluation with respect to the effectiveness
of itg civil calendar management.

To obtain even the limited statistics presented in this Appendix, the Court
Management Study had to manually extract data from the disposition cards
(approximately 21,000 cases) and the Ready Calendar backlog cards (approx-
imately 5,000) filed in the Civil Assignment Office. Since the disposition cards
ai, filed chronologically by the date issue was joined in 'the case, analysis by
the year of disposition was possible only through the use of electronic data
processing equipment, ,

Analysis of the disposition records by type of case (contract, negligence, ete.)
was extremely difficult due to a change in coding system about eighteen months
ugo which resulted in different types of cases having the same code number for
“type of case.” Because automobile injury and damage cases form a major
portion of the current caseload and of the jurisdiction proposed to be transferred
to the Court of General Sessions, we spent considerable time trying to unscram-
ble the codes in order to analyze the disposition patterns in these cases.

Using our statistics, the disposition report prepared monthly by the Assign-
ment Commissioner, the Semi-Annual Report of the Chief Judge, the Monthly
Report of Judgments entered by the Clerk, and the daily eivil trial calendar,
we pleced together a profile of the movement of civil cases through the Court
of General Sessions. It is presented in three sections: Backlog, Calendar Manage-
ment, and Dispositions.

Backlog

Our sample of the backlog plus other figures available in the Court reveals the
following :

TABLE 1
Jury Nonjury

Total cases filed during calend 9year 1968 23,661
Total cases pending as of March 1969 (including '"not at issue')..... 4,609, - .eeviaaanns Unknown.t
Cases at issua (as of Mar, 31, 1969) 3,53 e s , 266,
Median age of cases now set for pretria) 2 19 months ;
Median age of all cases now awaiting trial 3 . 27 month 3 months,
Age range of cases awaiting trials. ... 16 t0 71 monthscmnrcce- 0 to 59 months,
Average continuances per case awalting trial 2 3 "
Auto-negligence cases as percentage of total cases. meecenmnvnn 50 percent approximate... 23 percent, approximate.

1 May ancumulate at a rate of approximately 1,000-4,000 per year (see table 5),
] Allg as were calculatod from %,lllt statistical sample andpareymeasured from ?ssue data to'February, 1969,
3 Pretrial completed or nnecessary,
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Thirty percent of the jury cases in our sample awaiting prefrial are over 12
months old; 67 percent of the jury cases awaiting friel (pretrial completed) are
over 24 months old; 93 percent of the jury cases awaiting ¢rial (pretrial com-
pleted) are 18 months old or nore; only 8 percent of the non-jury cases awaiting
trial are over 12 months old.

Calendar Monagement

Analysis of the daily calendars for the second week of each month of calendar
years 1964, 1967, and 1968 (see Tables 7 and 8), revealed that 35-60 percent of
the cases set for trial each week are continued to a future date; 20-30 percent .
of the cases advise tlie Court on the day of trial that the case has previously
been settled. The slight rise in the total backlog (of cases at issue) of 170 cases
from FY 1967 to F'Y 1968 indicates that the Court is able to dispose of nearly
as many cases as reach issue each year. The fact does not, of course, reveal the
“mix” of cages making up the backlog, the efficiency or accuracy of the calendar-
irig system in scheduling cases, how many of those cases will eventually require
trial dispositions, the production of the judges in relation to capacity, the con-
tinuance rate, or the dissatisfaction of the attorneys, the judges, and the ad-
ministrative staff with their experience under the present calendaring system.

A median delay to jury trial of 25.5 months from date of issue as compared
to an estimated 16 months in 1965 (see Table 2), 15 percent of the jury calendar
continued three or more times, and a consistent mismatch between judges making
themselves available and ready cases being available in the Assignment Office,
indicates that the Court needs improved calendar management to  dispose of
the existing backlog and reduce the delay to jury trial under the present system.

An increased caseload under the proposed transfer of civil jurisdiction could
impoge an unnecessarily severe hardship on the Court of General Sessions, even
with a proportionate increase in judges, unless an improved calendaring and
assignment system is adopted and the total output of the civil trial judges
increases.

Dispositions

The available disposition statistics for civil jury and non-jury cases are sum-
marized on a calendar year basis in Tables 3 and 4. Due to changes in the
Court's reporting system, it is not possible to distinguish between settlements
with or withont judge participation.

No objective analysis of the disposition rate per judge was possible, Table
6 summarizes the March, 1969, Assignment Office records by judge. While show-
ing the cases disposed of by each judge, the report does not reflect how many
days of the month each judge was assigned to civil or what portion of the time
each judge made himself available to take cases. Without too much difficulty the
Court could devise a method for reporting the disposition rate per month for
each judge. We believe such a record should be circulated regularly to all the
judges. Reports of this nature are extremely important in expediting the case-
flow, Bach judge should have available an analysis of his disposition rate as
compared to his fellow judges.

TABLE 2,~COURT OF GENERAL SESSIONS—BACKLOG AND DELAY STATISTICS

Estimated
A average
All-jury Jury nonjury Nonjury Total . delay to
cases cases cases cases cases jury trials 3
Year ! pending 2 at issue pending at issue at issue (in months)
1,434 1,027 oo 493 1,520 4,0
2,430 1570 e 764 2,334 8,0
3,333 2,342 b 993 3,335 15,0
3,902 2,789 0 1,204 3,993 19,0
5018 .,  3,2% { 1,090 4,326 23,0
5, 365 3,529 ( 967 4,496
4,609 3,634 { 1,266 4, 800 27.0
4,666 3,409 U 1,466 4,875 25.5

U All figures as of close of fiscal year June 30 from the records of the Civil Assignment Commissioner.
2 [ncludes all fury cases at issue and not at issue. The number of noniury cases pending and not at Issue Is unkngwn.
4 Except for the March and 1969 figures, these figures were obtained from the annual reports of the chief judge. They
ara the cuurt’s estimate of how long it will take cases pending ﬁas of the date shown) to reach trial, The March and 1969,
ﬁg‘u{?skare the calculated median age of cases disppsed of by irlat during March 1963, and June 1963 (ses p 20, Ne. 7).
nknown,
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~ TABLE 3.—COURT OF GENERAL SESSIONS REPORT OF JURY ACTIONS—SUMMARY FOR CALENDAR YEARS 1963-68

Dispositions 1963 1964 1965 1966 1967 1968
Trials:
Jury ....................................... 197 200 184 168 163 127
1111] ¢ SRDORERRU - 34 0 73
Trials as percent of all dispo: 16 16 13 13 13 10
Ex parte proof. ... ooooienas 11 15 14 14 9 20
Settled after trial... 19 15
Settied before trial 1,002 1,058 1,272 1,182 1,343 1,555
Percent. _......... 76 75
Consent judgment., - 56 41 84 76 62 70
Percent. . ..... .. 4 3 3 § 3
Summary judgment. _.......__.. 21 17 17 30 49
glsmlssed—want of prosecution... 5‘&'; 23 40 42 42 74
G
Removed from calendar 2. 134 47 42 30 78 104
Percent. ..o 9 3 3 2
Total disposltlons 1,521 1, 455 1,676 1,?(7)8 1,797 2,087
Dismissals und'e’r'r'dl'e'h __________ 337 420 77 296 284

t Percent of total disposition,
2 This is not a final disposition in that the case has not been adjudicated, dismissed, or dropped by the parties.
Source: Monthly report of the Assignment Commissioner,

TABLE 4—COURT OF GENERAL SESSIONS REPORT OF NON-JURY ACTIONS
Summary for cajendar years 1963-68

Per- Per- Per- Per- Per- Per-

Dispositions 1963 - cent - 1964 cent 1965 cent 1966 cent 1967 cent 1968 cent

TrlSunce ccmcrcnimmae e mnnnn 667 29 752 28 733 26 612 23 572 21 513 18

Ex 201 ...... 188 ...... 252 eon 246 ...... 172 ...... 205 (...

Settled after trial ... 9 .eee . 7o 3. 2 aeen 1.
Settled before trial (including :

some dismissals)............ 1,056 45 1,320 50 1,448 52 1,423 53 1,541 57 1,774 60

Consent judgment (Includlng

confession)...... 199 9 Zég 8 2(3)% 7 2% 10 205 8 201

Summary judgment 22 65 ..
Default judgment... . 53 69 .. 85
Dismissed for want
proseution. e eeecaanene 108 § 76 3. 62 2 45 2 56 2 76 3
Total. oo cecmecoecanes 2,330 100 2,650 100 2,775 100 2,698 100 2,711 100 2,930 100

Source; Monthly reports of the assignment commissioner,

TABLE 5.—~COURT OF GENERAL SESSIONS, FILINGS AND TERMINATIONS

Civil cases Jury Nonjury Judgments

Fiscal year ending June 30 filed (M or GS) terminations terminations  entered by clerk

1963 21, 065 1,341 2,780 glg
1964, 22,599 1,624 2,712 25,8

1965 23,472 1,922 2,837, 12, 492

1966. 23,524 2,194 2,833 11,848

1967 26,813 1,685 2,78 13, 306

1968 24, 326 2,194 2,935 10, 870

1969 23, 862 3,487 , 228 11 499

1Unavailabl
2 Last half f scal year 1964 only,



TABLE 6.—CIVIL DISPOSITIONS BY JUDGES, MARCH 1969

Judges
A B 4 D E F

Dispositions Jury  Nenjury Jury  Nonjury Jury  Nonjury Jury  Nonjusy Jury  Nonpjury Jury  Nonjury Jury  Nenjury
Trial 1 1 2 2 5
Yudg 1 2 3. 2 4T 1 - 2 i 1
Ex parte proof. ...
Settled before irial 3 1 . S
ﬁgmgd after trial.._..

Total 2 3 [ 0 3 ] 4] 1 5 5 0 2 1 1

Judges
H 3 K L M

Dispositions Swmry  Nonjury Jury  Nonjury Jury  Nonjusy Jury Nonjury Jury  Nonjury Jury  Nonjury Total
Frial 6 7 1 [ 2 2 7 13 56
Judgments. 3 3 3 5 3 ) U 1 3 6 3 1 49
Ex parfe proof____ 1 1
Settled befare trial, 3 1 1 1 7 2 23
Setiled after trial -
Dismissed. _ 1 2 4 ]

Total 13 11 6 13 3 4 1 1 3 3 22 18 138

Explanation: (1) Judges E, H, and M were assigned to the Givil Division during the entire month of
March. (2) Judges B and | were assigned for two weeks each. (3) Judge Barlow_regularlg assigned
to the civil roster was not present. 2 The Assignment Office records do not distinguish between
judges who were merely present in the courthouse and those who made themselves available to

hear cases. (5) During March, the ratio of jury cases to nonjury cases on the calendar was substan-

tially higher than in the past.
Source: March Disposition recards of the Civil Assighment Office.
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TABLE 7.—COURT OF GENERAL SESSIONS CIVIL JURY DAILY CALENDAR

January February March

1964 1967 1968 1964 1967 1968 1964 1967 1968
Num- Per- Num- Per- Num- Per- - Num- Per- Num- Per- Num- Per- Num- Per-.  Num- Per- . Num- Per-
ber cent ber cent ber cent ber cent ber cent ber cent ber cent ber cent ber cent
Reset 43 60 71 62.3 22 36.1 29 M7 67 .7L3 31  46.3 % 59.0 58 57.4 34 45.9
Setiled 13 18.6 25 2.9 19 3.1 16 24.6 22 23.4 19 -28.4 17 21.9 25  24.8 23 3.1
Assigned to judge ... 12 - 17.1 18 15.8 20 328 18 21.7 5 5.3 17 25.4 38 131 18 178 17 23.0

Other 3 4.3 2 3.1
Total : 70 114 61 65 94 67 61 101 74
Aprit May June

1964 1967 1968 1964 1967 1958 1964 1967 1968

Num-  Per- Num-  Per- Num- Per- Num-  Per-  Num- Per- Num-  Per- Num- Per- Num- Per- Num- Per-

ber cent ber ~ cent ber  cent ber  cent ber  cent ber  cent ber  cent ber  cent ber ceng

Reset. 23 53.5 72 23 453 46  50.5 46  60.5 47  69.0 53 6L6 S0 63,3
Settled 4 9.3 15 12 188 31 4.1 24 316 6 8.8 12 140 18 2.1
Assigned 10 judge. - oo 14 326 15 20  31.3 14 15.4 6 7.9 14 20.6 21 - 24.4 10 12,7
Other. 4.7 3 47 1 LS

2 ) .
Total 43 102 64 91 76 68 86 79

4}




TABLE 7—~COURT OF GENERAL SESSIONS CIVIL JURY DAILY CALENDAR—Continued

July? August 1t September 2
1964 1967 1968 1964 1967 1964 1967 1968
Num- ~ Per- Num-  Per- Num- Per- Num-  Per- Per- Num-  Per- Num~  Per-  Num- Par-
ber - cent ber  cent ber cent ber  cent cent ber  cent ber  cent ber cent
Reset__ ... B A0 e ———————— e o e m 17
Settled 2 200 7
Assigned to judge 3 30.0 100.0 3
Other. L 00 e 1
Total 10 2 ... 28 _ 58
October November Decem ber
1954 1967 1968 1964 1967 1964 1967 1968
Num- Per- Num- Per- Num- Per- Num- Per- Per- Num- Per-  Num- Per-  Num- Per-
ber  cent ber  cent ber cent ber  cent cent ber  cent ber cent ber cent
Resetf. 35 5.7 3R 581 44 1. 52.5 34 5.5 51.2 3 50.0 7 70,0 50
Settled 12 18.8 19 21.5 28 32 13.1 14 21.2 L) Uy A 2 20.0 1% 21.8
Assigned to judge 14 21.9 12 17.4 14 6. 29.5 18 21.3 7.1 3 50.0 1 10,0 18 20.7
Other. 3 4.8 4.9 — .
Total 64 69 (- JRE ) SR 66 3 e 10 e ;7 A—

1 No cases were set during the months of July and August 1968,

2 During the entire month, 37 cases were reset, 21 settled and 18 were assigned to a judge for
a total caseload of 76 cases.

Source: Court management study sample using 2d week of each month.
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TABLE 8.—COURT OF GENERAL SESSIONS, CiVIL NONJURY DAILY CALENDAR

January February March
1964 1857 1968 1964 1967 1968 1964 1957 1968
Num- Per- Num- Per- Num- Per- Num- Per- Num- Per- Num- Per-  Num- Per- Num- Per- - Num- Per-
ber  cent ber  cent ber cent ber  cent ber cent ber cent ber cent ber . cent ber cent
Reset ) 63 5L1 9% 57.1 70 57.4 90 549 98  49.0 71 43.8 63 516 118 52.9 87 59.6
Settled 21 15.6 46 2.4 29 23.8 20 122 52 26.0 37 22.8 15 123 60 26.9 26 17.8
Assigned to judge.. .« _______ 37 274 26 155 23 189 48 29.3 50 25.0 54  33.3 37 303 45 20,2 33 22.6
Other. 8 5.9 6 3.7 7 5.7
Total 135 168 122 164 200 162 122 223 146 [t
April May June
1964 1867 1968 1964 1967 1968 1964 1967 1968
Num- Per-  Num- Per-  Num- Per- Num- Per- Num- Per- Num- Per- . Num- Per- Num- Per- Num- Per-
ber cent  ber cent ber ~ cent ber  cent ber  cent ber cent ber cent ber cent ber cent
Reset 75 50.3 77 60 44.8 76 50.3 70 4.3 5 46:1 36  5L4 76 47.8
Setiled 22 18 41 6 1LS 40  26.5 33 2.4 11 8.6 15 214 46 28.9
Assigned to judge_ o ______ 39 2.2 28 47 351 3% 23.2 33 2.4 46  35.9 19 271 37 23.3
Other. 13 8.7 11 8.2

Total 149 146 134 151 148 128 70 159




TABLE 8—COURT OF GENERAL SESSIONS, CIVIL NONIURY DAILY CALENDAR—Continued

July August September 1
1964 1967 19682 1964 1967 19682 1964 1967 1968
Num-  Per- Num-  Per- Num- Per- Num- Per- Num- Per« Num-  Per- Num- Per- Num-  Per- Num- Par-

ber  cent ber  cent ber  cent ber  cent ber  cent ber  cent ber -~ cent ber  cent ber cent

Reset 27 64.3 17 81 57.4 64 - 49.6 42
Settled 8 19,0 5 17 12.1 4 5L s 15 1.6 23
Assigned fo judge. 6 143 36 255 3 439 o 27 20.9 32
Other. 1 3.4 7 5.0 23 179

Total 42 29 141 7 PO : IR 97

October Novem*er December
1963 1967 1968 1964 1967 1968 1964 1967 1968
Num-  Per~ Num- Per- Num- Per- Num- Per- Num- Per- Num- Per- Num- Per-  Num- Per- Num- Per-

ber  cent ber cent ber cent ber cent ber cent ber  cent ber cent ber cent ber cent

Reset 63 47.1 65 481 63 .47.4 35 53.8 65  35.9 65 45.0 41 46.1 30.0 87 60.0
Settled 15 11.0 36 26.7 39 - 29.3 10 154 58 320 3% 223 1 1.2, 5 500 28 19.3
Assigned to judge. 51 . 37.5 34 25.2 31 23.3 16 24.6 58  32.0 48 322 27 - 30.3 2 200 30 20.7
Other. 6 4.4 4 6.1 123

Total 135 135 133 6% 181 149 89 10 145

Source: Court Management Study sample using second week of each month,

3 During the entire month 79 cases were reset, 26 settled and 32 were assigned to a judge fora
total monthly caseload of 137 cases.

2 No cases were set during the month.
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ArPENDIX II. OUTLINE OF PROPOSED CENTRAL ASBIGNMENT SYSTEM

COURT OF GENERAL SESSIONS

Description of Suggested Civil Calendaring and Assignment System

Proposed System

Create computer
record and pre-
pare index and
docket page

CASE FILED
(Assign code for
type of case)

Jury demanded
No jury demanded
(non-jury case)

Are
all
Answers
Filed?

{case at

Comparative Highlights
of Present System

Code for "type of .case"
not assigned until case
is at issue and reaches
Assignment Office.
Docket page does not
indicate the type of
case.

Jury demands recorded
in Assignment Office as
they are filed with
Civil Clerk's Office.

T€1

Currently no computer
uge in civil.

Assignment Offlce noti-

If no ssue) fies and dismisses Jury
answer g cases after 6 months of
filed inactivity /Rule #1(e)7.
within Ves ‘No dismissal on non-
Tick- 6 months Jury cases though
lexr of sex- Rule 4i(e) authorizes
pro- vice or Case Sent to Calendar]|] it.
vided 47 does screened Control Judge to )
by not dili- for Conmplex fbe assigned to When case is at issue,
com- gently complexity one judge for case goes to Civil
puter attempt all purposes. Assignment 0ffice for
to per— placing on Ready
fect ser- Calendar. WNo screening
vice, cased as to complexity.
dismissed

Not a complex case




COURT OF GENERAL SESSIONS

Desceription of Suggested Civil Calendaring and Assignment System - 2

Case sent to Assignment 0ffice

and placed in pending file in

chronological sequence based
on date issue Joined

All dates
are seb
only after
conpulting
court's
record of
each
atborney's
trial
schedule &
eourt's
calendar of
dates-
available.

Is
¥ Settlement
Conference
Required
2

Yes

| *No more than 10

| months after 1s-
sue date, give 30
days notice of
triel date. Notice
states court's
rule on continu-
ances and comple-
tion of discovery.

*Within 9 months of 1issue
date, set cases for readi-
ness-settlement conference
giving 30-days notice of
date. Notice states:

a) time of conference and
name of Judge

b) all discovery must be
completed before conference
¢) requests for continuance
must be made 5 days in ad-
vance by written affidavit
& motion to .calendar contrd
Judge.

{conttd.)

Judge(a) assigned
to gettlement
conference will
have approximdately
3 conferences per
hour set each day.

(44

All cases are presently
given approximately 30~
days' notice of frial
though court rules pro-
vide for only 10-~days
notice.

Pretrial Conference is
required in all Jury
cases, no non-jury. -
Pretrial Conferences
erratically scheduled,
resulting in no pre-
trled cases available
for trial calendar
though backlog awaiting
pretrial. Should be
steady flow.

* Thege are 1deal time limits whilch could be observed only after the new system has begun to

function properly. |

i_achieving this goa]

8 part.of the new system, the Court should set a time limit for



ZOURT OF GENERAL SESSIONS

Description of Suggested Civil Calendaring and Assignment System - 3

{con't.)
d) joint pretrial statement must
be brought to conference.
e) participants must have full
authority to settle.
f) trial date will follow with-—
in 30-days of settlement con-
ference.

-

—

on Settlement Conference date,
attorneys report directly to
conference judge at time speci-
fied in notice. Automatic dis-
missal or default entered by
judge on no-shows. Clerk's
Office each a.m. sends case
files and the day's calendar to

the judge.

¥

Judge reviews P.T. statement and
incorporates in record; attempts
to settle the case.

AtEorneys
take
judges
order to
setting
clerk to
obtain 2-
week con-
tinuance.
Notice
waived.

fAgreement worked

out, recorded in
file. Case
terminated.

No Settlement Conference
though some judges talk
settlement in pretrial
conference.

Opposing counsel rarely
asks for default or dis-
missal. Court
allegedly lenient on no-
shows, even if attorney
did not advise court he
would not be present.

No statistics available
on number of reinstate-
ments.

Pretrial judge does not
determine readiness for
trial, possibly due to
2-6 months time interval
between pretrial & trial
Present systom does not
encourage at.orney dili-
gence in preparing case
prior to pretrial.
Settlément techniques,
when used, vary with
judges.
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Yes

COURT OF GENERAL SESSIONS

Description of Suggested Civil Calendaring and Assignment System -4

Judge reviews discovery com-
pleted and assesses readiness

for trial within 30 days. Under
exceptional circumstances, may
grant only one two-week continuance
to facilitate settlement.

No

Judge makes conference order,
specifying what, if any, further discovery
will be allowed before trial, specifying
that no trial continuance will be granted
for unreadiness due to furthker discovery,
and certifies that the case will be ready

for trial within 30-days.

.
Attorneys proceed to calendaring clerk who
assigns a trial date within 30-days based
on attorney availability (according to
record, maintained by the court) & court's
calendar.  Notice is waived.

Ih any case where the calendar clerk's
records disclose counsel unable to go to
trial during 30-day period due to counsel's
congested schedule, case is sent to Chief
Judge for special attention.

Continuances do not

specify date by which
case must be reset.
Reasons for, or number
of, continuances are
not recorded in case
file.

Trial dates are not
ordinarily set in the
presence of counsel.
Notices are mailed ocut.
After continuance,
counsel therefore have
very little idea when
case may be calendared
again.
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COURT OF GENERAL SESSIONS

Description of Suggested Civil Calendaring and Assignment System - §

"

Two days before trial date, Assignment Office
calls all counsel to determine probable dis-
position of the cases.

1]

Based on this information, one day before trial

date calendar is prepared in the following order

for Calendar Control Judge: (carried

1. Any cases not reached on previous day/over)

2. New cases which indicated intent to go to
trial (phone call on previous day)

3, Cases which indicated previous settlement or
intent to attempt settlement prior to trial

4. Motions for trial continuance or advancement
previously noticed for this date (all requests

must be on noticed motion with supporting
affidavit at least ten days in advance of the
trial date. Moving party must give notice to

all counsel.)

L4
On trial date cases
No report to Master
appearance | Calendar Court at
Em 19:30 2a.m. (or

Judge possibly 9:00 a.m.

dismisses with trial courts

case or starting at 9:30 a.m.

enters

default

automati—

cally.

No advance contact with
cases on idaily calendar
to determine possible
disposition.

No formal motions
procedure followed for
continuances. Counsel
requests continuance
from Assignment Office
in person or by tele=-
phone.

g8t

On trial date counsel &
parties report to Assign
ment Office at 9:30 a.m.
and wait to be sent to
judge by Assignment
Clerk at 10:00 a.m.




Noticed
motion

to set
aside

and re-
calendar
for

trial
will be
heard by
Calendar
Judge
only.
Supporting
affidavit
must be
presented.

COURT OF GENERAL SESSIONS

Description. of Suggested Civil Calendaring and Assignment System - 6

!

Calendar Control Judge (or
his clerk, in the courtroom)
assigns ready cases to
available judges, stacking
short non-jury matters.
Calendar Control Clerk (in
courtroom) keeps track of
judges' availability during
the day, sending out avail-
able cases after judge has
left the bench.

{No continuances by
trial judges)

Calendar Control Judge hears

& rules on all motions for

trial date continuance or
advancement

'y

If any case is not reached

for trial, it is trailed to

the top of the next day's

calendar and is the first
case assigned out.

Cases re-
questing con-
tinuance on
trial date will
be dismissed or
forced to trial
except on
showing of ex-
ceptional cause

Assignment Clerk often
does not know til l0a.m.
or later what judges

(of those assigned to
civil) will take cases
that day.

If"no appearance”under
present assignment
system dismissal or
default occurs only at
the request of the
other side.

Court Policy lenient
on reinstating cases.

Cases not reached are
reset for future date

- & counsel is notified.

No standard time within
which these cases must
be reset.
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COURT OF GENERAL SESSIONS

Description of Suggested Civil Calendaring and Assignment System — 7

Problem areas to be flagged for attention of Chief Jﬁdge:

1. Cases not disposed of within 12 months of issue date.

2, "~ Cases not settled or certified ready for trial by

settlement judge within 2 weeks after first settle-

ment conference date.

3. X% continuance rate of settlement conferences or
trials. i

4. Steady increase in average length of triails.
5. Consistent over~ or under-setting of calendar.

6. Low production rates by judges.

7.. Attorneys or law firms having too many cases already

on calendar so that next ready case cannot be set
for trial within thirty days.

281
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ArPENDIX III. RECOMMENDATIONS ON CIVIL CASE STATISTICAL INFORMATION

This Appendix to the Civil Caseflow Report contains recommendations for
data that the Court should routinely maintain, report, and use. These recom-
mendations not only represent the views of the Court Management Study but
also reflect ideas obtained from Judges and other Court employees during the
course of this study. The list is not exhaustive since a carefully planned, and
properly managed information system can produce any number of useful
reports organized or summarized in various ways depending on the needs of
the users. It should be recognized that the Court’s computer may be used expe-
ditiously to supply timely management reports. However, much of the informa-
tion outlined below can be produced manually by one or two people assigned this
responsibility full time.

At the present time in the Court of General Sessions there is virtually no
statistical information readily available to allow anyone to carefully analyze
the civil case backlog as to such things as (1) the age of cases pending, by age
groupings or by types of cases or by current status (i.e., awaiting pretrial, etc.) ;
(2) the average number of continuances per case or whether cases are continued
by request of plaintiff, defendant, or Court’s own motion; (8) the number of
each type of case pending (i.e., negligence, contract, ete.).

The situation with respeet to information on monthly dispositions is only
slightly better in that the Civil Assignment Commissioner prepares a monthly
report of jury and non-jury case dispositions divided by type of disposition. This
report, however, is not regularly circulated or used by the Chief Judge or Clerk
of the Court,

Limited civil (GS) statistics are compiled for inclusion in the Chief Judge'’s
Semi-Annual Report to the Attorney General, required by statute. This report
has improved substantially during the past few years. However, though it pro-
vides summary information on the total cases filed and terminated during the
period, jury demands made, size of jury and non-jury backlogs and an estimsate
of the “average” interval between joinder of issue and disposition for jury
cases, more information is needed for ‘a meaningful analysis of the actual
workload represented by the filings or the backlog, the median delay to trial
for jury and non-jury cases, reasons for delay, or effective methods to increase
dispositions.

In trying to obtain civil caseload statistics essential to an understanding of
the civil calendaring problem and necessary to support recommendations, we
found that some information could be obtained by pulling together data main-
tained by various court employees. But some of the most basic data about the
Court’s civil caseload is not recorded or compiled. Examples of questions which
the Court cannot readily answer about its civil cases are:

(1) How many aubomobile negligence cases were filed last year? How
does this compare with prior years?

(2) How does a) the median age at disposition and b) the type of dis-
position vary among different types of cases?

(3) How many dismissals or default judgments are set aside?

(4) What was the median age of jury cases disposed of by trial during a
given period?

(8) What percentage of the daily calendar ig continued each month? How
many are by plaintiff request? defense request? or Court’s own motion?

‘We have developed shatistics that answer some of these questions and many
others. They were obtained by sampling the backlog and disposition records in
the Civil Assignment Office and are quoted in other sections of the report. The
fact remains, however, that the Court itself has devised no practical way to
obitain this kind of information on a regular and timely basis.

. We feel that appropriate information should be available to the Court ixecu-
tive and Chief Judge as needed to manage the civil calendar and assignment
system, It should be analyzed regularly by a staff member to recognize problem
areasand recommend action,

Bxamples of the use of good statistical data are:

(1) To assess the inventory of work currently facing the Court.

(2) To determine the number and allocation of judicinl manpower needed
to dispose of it. .

(3) To determine the most effective ways to insure early disposition of
that workload.

(4) To analyze the performance levels of the judges.
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(8) To assessthe need for additional judicial manpower.

(6) To evaluate the effectiveness of calendaring and assignment proce-
dures and suggest possible modifications.

(7) To refine estimates of the number of jurors needed.

One word of caution about compiling information such as we recommend. In
planning an information system or reporting system, extreme care must be
taken in—

(@) Deciding what information the Court needs to properly manage its
business.

(b) Developing a method for obtaining the information from its source.

(¢) Devising the reporting categories into which cases will be grouped,
e.g., “‘type of case” categories, or “type of disposition” categories.

(2) Defining precisely the criteria by which cases will be categorized.

(e) Documenting the definitions for each category.

Finally, these report definitions must be meaningful, readily available and un-
derstandable to those who produce or receive the reports. Though these sound like
truisms, they are not. These are precisely the problems which make most statisti
cal reports useless.

Court statistics and management information have three levels of use:

Level 1: Use by administrative staff on weekly or monthly basis for
regular analysis of the Court’s workload and performance.

Level 2: Use by Chief Judge and Court Hxecutive for policy-making or
general information,

Level 3: Use by all judges and others for general information.

The suggested information below should be available promptly at the close
of each month (accompanied by data from other time periods for comparison)
primarily for-Level 1 analysis. With respect to general dissemination of various
it(ilms of information, the Court should work out monthly or quarterly report
schedules.

Filings and Terminations

1. The number of cases of each type (contract, negligence, ete.) filed during
the month,

. The number of cases receiving final dispositions during the month, shoswing
types of dispositions for each type of case; separate reports should be
made for non-jury and jury cases.

3, For cases disposed of by jury trial or non-jury trial (and possibly other

categories such as consent judgments) ;
(@) Méediar)l age (Median interval from issue date, or filing date, to
trial).
(b) Range of ages of all cases.
(¢) Most frequently occurring age.

Calendar Management and Bdacklog

1. Number of jury or non-jury cases at issue and awaiting pretrial or trial:
(a) Categorized by age groupings.
(b) Categorized by types of cases.

2. Detailed identification of the ten oldest cases awaiting pretrial and ten
oldest cases awaiting trial showing case number, names of counsel, type
of case, number of continuances and reasons, present age of case, date
now set for pretrial or trial. .

3. Analysis of concentration of backlog by law firms or attorney,

4, Number of cases set for trial, pretrial, or settlement conference in each
coming month compared to calendar limits established for these months.

5. Calendar limits for future months computed based on expected judge-days
available and expected “per judge-day” disposition rate,

6. T'or use in scheduling cages, a listing showing dates of each attorney’s
future trial commitments.

7. Numbher and per cent of cases on the pretrial and trial calendars:

(e) Sent to judges.

(b) Continued,

(o) Reported settled,

(2) Removed from calendar (list cages and reasons),

8. Average lengths of jury and non-jury trials during month,

Other Useful Information

1. Number of motions of each type calendared, showing method of disposition,
2, Comparison of daily case output vs, time spent on cases (by type of disposition)
for each civil judge (for international Court use only).

w
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8. For guidance of settlement judges:
(a) Monthly report of jury and non-jury trials (or judgments) giving
abstract of facts of ¢ase, demand, offer, verdict, and award.
(b) Average awards, by type of case and compared to demand.
4, Number of eases dismissed under Rule 41 (e).
5. Number of cases pending which are not at issue.
The Information Flow Study now being conducted by Mr. Adams of our staff
will assist the Court of General Sessions in devising methods to record and
retrieve useful statistical information.

ArpENDIX 1V. THE DETERMINATION OF REALISTI0 CALENDAR LIMITS

Our sampling of the daily civil calendars for the past few years reveals that
on both the jury and non-jury calendms, at least 40 per cent and sometimes as
high as 70 per cent of the cases set for trial are not reached or are continued by
request of counsel to a future date. This should be ample illustration that refine-
ment of the method for determining how many cases to set each day is necessary.
It is a waste of the Court'’s time to allow cases to appear on their trial date and
then ask for a continuance because they are not ready to proceed with trial. By the
same token, it is a waste of counsel and litigant’s time for the Court to con-
sistently set more cases for trial than can reasonably be expected to be disposed
of each day.

More accurate computatlon of the number of cases which the Court can dispose
of each court day with a given complement of judges requires a systematic study.
This study would involve investigation of historic and recent statistics on several
factors that affect the Court's ability to dispose of cases. As a minimum, the
following information would be required ;

(1) The numbder of judges assigned to civil trials at any piven time

Ag far as possible the number of judges assigned to civil trials by the Chief
Judge should be constant,
(2) The number of judge-days empected to be lost per day or per week due
to illness, vacation, or other absences
The result of such an analysis enables the person responsible for setting
cases on the daily calendar to predict with reasonable accuracy, for any
given week, what percentage of available judge-days (number of judges as-
signed to civil x number of days) will be lost. For example, the study might
reveal that in the month of February usually % judge-day per day is lost due
to illness, etc, Therefore, if six judges are assigned, the Court effectively has
the services of 5% judges. The calendar, then, would be set on the basig of
516 judges being available—not six.
(8) The number of jury and/or non-jury cases that a judge can ordinarily
dispose of in a day or week

(4) The percentage of cases on the daily calendar which will seitle or
otherwise be disposed of before trial

Based on the number of dispositions per judge and the number of cases
which will be disposed of before trial, it is possible to more closely match
the number of cases set on the daily ealendar to the number of judges avail-
able to hear the cases,

By using the method outlined above, the case-sefting “limits” can be de-
termined more precisely. Only under unusual circumstances of unexpected
absence or an unexpected fluctuation in the number of cases settling or re-
quiring a continuance will the calendar be substantially over- or under-get.
The accuracy of any formula based on statistical ealculations fluctuates from
day to day since it is based on probabilities, However, if the statistics are
based on accurate data and careful calculations, there will be less chance
than under the present system of wasting the Court’s or the litigant's time,
Also, dispositions should increase due to (1) increased certainty by the
attorneys that a judge will be available; and (2) increase In cases sent to
ench judge,

Developmg such-n gystem is only half the battle, In using such a method to
determine the optimum size for the daily calendar, it is important to constantly
assess how well the egtimates matched what actually occurred. If, over time, the
calendar begins to be consistently over-set or under-set, then obvlously modi-
fiention is necessary to reflect existing conditions in the Court. Continual re-evalu-
ation is essential, so that the system remains realistic under changing conditions,



STUDY OF JUROR UTILIZATION IN THE COURT OF
GENERATL SESSIONS

DECEMBER 1969

(141)



CONTENTS

Page

Summary of Conclusions and Recommendations_.._ . . __._______ 145
Discussion—Recommendatbions. - .o liao 146
Use of Judges’ Time._ e 148
Estimated Cost Saving. . o e 149
(010341010 1] 103 o S O Uy RIS EU 149
Appendix I. Statistical Tabulation_ .. _____________. 150

Appendix II. Instructions for Compiling Recommended Juror Statistics-. =~ 150
(143)



STUDY OF JUROR UTILIZATION IN THE COURT
OF GENERAL SESSIONS

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

Observations, interviews with people who have served as jurors in
the past and analysis of available statistics indicated to us that the
Court of General Sessions and the District Court might be able to
reduce the number of jurors summoned each month and still have
enough jurors available each day to fill all requests. As part of our
study of the Jury Commission, we therefore undertook a limited
study of juror utilization in both courts. This report concerns the
Court of General Sessions.

After our discussion of juror utilization with Chief Judge Harold
(ireene, he requested the Supervisor of the Jury Lounge, Mr. Mario
Upperman, to record certain statistics suggested by the Court Man-
agement Study for the month of October. Based on analysis of these
statistics we have reached the conclusions and recommendations
presented below. While we believe the October statistics are typical of
other months, we feel the court should collect data for additional
months so that possible trends toward more jury trials or longer trials
can be identified and the number of jurors summoned adjusted if
necessary.

I. Conorusrons

(See supporting data in Discussion section and Appendix I)

1. The October statistics can be regarded as typical as far as the
number of jurors used, since during October there were as many (and
possibly more) jury panels sent out as in any other non-vacation
month. -

2. The Court calls about 165-185 jurors each month for jury service.
During October, this was about 80-50 more than needed to fill requests
for jury panels.

3. The number of jurors sent out on a panel ranges from 18-30,
with 23 being sent most often. Most of the time this 1s more than the
number needed to satisfy the maximum number of challenges.

4, The number of jurors needed for new trials at certain times of
the day (e.g. before 11:00 and after 4:00) is consistently less than
the number of jurors actually available in the lounge.

5. If the number of jurors called each month is reduced, it will have
the following; benefits:

(¢) A reduction in the amount of paperwork connected with
summoning and processing jurors in the Court of General Ses-
sions and in the Jury Commission.

(b) Increased utilization of each juror summoned, thereby mak-
ing jury service more meaningful for the juror and improving the
Court of General Sessions’ efficiency and public image.

(¢) A reduction in juror costs since jurors (except for govern-
ment employees) are paid $20 for each day of duty whether or
not they actually serve on a jury.

(145)
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II. RECOMMENDATIONS

1. il‘he Court should reduce to 20 the number of jurors sent out on
panels.

2. Unless it is anticipated that the number of jury trials will soon
increase substantially, the Court should reduce to 130 the number of
jurors called for duty each month, except for the normal vacation
months when even fewer should be necessary. This means that approx-
imately 240 jurors should be summoned to result in 130 jurors avail-
able for jury service.

3. The Court should extend its present practice of staggering the
hours at which jurors are to report, calling 60 for 10:00 a.m. (in addi-
tion to those on carry-over trials), 20 more for 11:00 a.m. and the
remainder if any, for approximately 1:30. Only two panels should be
kept in the lounge for the period between 4:00 and 5:00, unless there
are ordinarily more trials commencing after 4:00 than was the case
in October.

4. The Court should maintain and analyze on a regular basis the
kind of statistics that were recorded for this special study.

DISCUSSION

RECOMMENDATIONS

October appears to be typical with respect to the number of panels
sent out on cases. During fiscal 1969 jury trials per court day averaged
3.4:; * panels sent to courtrooms during October average 4.9 per day.
Thus it would appear to be a representative month upon which to base
recommendations concerning juror utilization unless jury trials begin
to increase substantially. We recognize, however, that proposed
changes in the calendaring and assignment system could result in an
increase in the number of civil jury trials commenced each day, as
could the recent reassignment of civil judges to the criminal trials
division, Therefore, while the following recommendations assume Oc-
tober to be a typical month, we expect that the court will want to ap-
proach the reduction in jurors cautiously, maintaining daily statistics
to determine exactly how great a reduction can be made under the new
assignment systems.

We are recommending that the Court reduce to twenty the number
of jurors sent out on each panel. The statistics for October show that
ohallenges for cause were exercised in only 18 cases out of the 107
panels that were sent out (17 percent). The highest number of these
challenges in a civil case was 8, with 5 the next highest; in criminal
cases the most was 4. (See Appendix I.) Thus if these cases had no
peremptory challenges, 18 jurors would have been sufficient in all but
01fle case though we are recommending an additional two, for a total
of 20.

Data on the number, of peremptory challenges actually exercised
by counsel was ilcomplete. However, if the maximum peremptory

1857 trinls+ (12 mos, X 21 days/mo.) =3.4;,this_of course includes July, August, and
December, which prohably lowers the average since thesé are vacation months,
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ohallenges (three per side) had been exercised in the casesnwhere there
were no challenges for cause, the maximum number of jurors needed
on the. panel would have been 19 (13+6=19). If the maximum
peremptory challenges had been exercised in the 17 percent (18/107)
of the cases in which challenges for cause were exercised, then 20 jurors
would have been sufficient on each panel except in 10 cases. (See list
of challengesat bottom of Appendix I.)

However, it seems unlikely to us that the mazimaum peremptory chal-
lenges would be exercised, We believe 20 jurors per panel would be
ample for choosing a jury of 13. If it appeared to the judge during
voir dire that the total challenges would run over 7 (13+7=20), it
should be possible to send additional jurors to the courtroom within
five minutes from the Jury Lounge. The Court should explain this new
practice to the attorneys, telling them that additional jurors will be sent
immediately from the lounge if needed.

The statistics maintained by Mr. Upperman showed that the maxi-
mum number of panels in courtrooms at the same time in October was
8. This occurred on four days during October. On some days the num-
ber of panels in courtrooms at the same time did not exceed four. How-
ever, for purposes of our recommendations, we will assume that the
Court wants sufficient jurors available to fill eight requests at the
same time. The number of jurors needed, therefore, would be between
104 (8X13) and 160 (8X20) since some of the eight panels would
probably be in the process of selection (twenty jurors therefore
needed) and some panels would actually be sitting on cases (thirteen
jurorsneeded).

In fact, the maximum number of jurors actually in use at the same
time during October ranged from a low of 63 to a high of 136, but ex-
ceeded 130 only twice. On most days, 125 jurors or less were needed at
the same time, (And this of course was under a system where more than
twenty jurors were usually sent on each panel.) Therefore, we recom-
mend that, to cover all requests for juries, the Court should call 130
jurors per month. Column 1 of the statistical table in the appendix
shows that reducing the number of jurors to 130 will still result in sub-
sbantial idle time for the jurors since on half of the days, the highest
number of jurors in use at the same time was 110 or less, Even so, idle
time will be less than under the present system of calling 160-185
jurors.

The records maintained by the Jury Commission show that in the
past out of the total number of jurors summoned for the Court of
General Sessions, 54~57 percent are available and able to serve as
jurors, The remainder are either not located by the summons, do not
appear on the date ordered, or are excused from service. Therefore
in caleulating the number of jurors to summon to result in 130 avail-
able and able to serve, the court should use the conservative percentage,
54 percent, Figuring that 54 percent of those summoned will be able
to serve, then about 240 jurors should be summoned each month
(180=>54 percent of 240). :

Our third recommendation, staggering the hours at which jurors
are to report each day, is an extension of a practice now followed by the
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Court. We recommend that 60 jurors (exclusive of those on carry-
over trials) report in for 10:00 a.m. with 20 more jurors reporting
ab 11:00 a.m. The remainder, if any, would be directed the previous
aftegnoc))n to report in at about 1:30. (See Appendix II, columns
5and 6.

The statistics show that on any day 60 jurors was the maximum
number neded in the lounge between 10 :00 a.m. and 10:55, i.e., 3 panels
were the maximum number sent out (half the time 0-1 panels were
sent out during this hour). At 11:00, 20 more jurors would be needed .
to cover possible requests for panels from 11:00-12:30 (although 70
percent of the time these 20 additional jurors would not be needed).
Eiven. this procedure of having only 80 jurors report by 11:00 would
result 70 percent of the time in 20-40 jurors idle from 10:00-11:00;
and 54 percent of the time 20-40 jurors would be idle from 11 :00-lunch.
Occasionally as many as 60 jurors would be unused during this period.

However, the idle time we are estimating under the recommended
system is less than that presently experienced by jurors. For example
in October the minimum number of jurors in the lounge between 10:00-
11:00 ranged from 64 to 124 (column 3). The méngmum number of
jurors in the lounge before 1:30 ranged from 45-124. If the new cal-
endaring procedures recommended in our Civil Calendaring and As-
signment Report are adopted, the number of civil trials commencing
at or around 10:00 a.m. could increase. Under these circumstances,
more jurors would be needed at 10:00 a.m.

Also, during October there were only four days on which a pane]
was requested at or after 4:00 p.m. On one day two were needed.
Therefore, it would seem reasonable to send most of the jurors home
at 4:00 p.m., keeping only enough in the lounge to fill two panels. The
Court presently follows this practice to a degree, sending some jurors
home at various times prior to 5:00, We think this could be expanded
as recommended above unless there begin to be more requests for
jurors after 4:00 p.m.

USE OF JUDGES’ TIME

‘While calling only 130 jurors each month will reduce the amount
of juror idle time, each juror will still experience a substantial amount:
of unproductive time. Conversely, based on October statistics, having
only 130 %urors instead of 169 would have resulted in only two in-
stances where a judge would have had to wait for a jury—one 15-
minute wait, and possibly one overnight wait (from 8:15), except in
this particular instance the case didn’t start anyway. At any time,
there would appear to be only about a 2 percent chance of a judge not
receiving @ panel immediately if 130 jurors were called each month,
This percentage, out of a total of 107 panels sent out during the month,
seems a minimal amount of unused judge-time. This is especially true
when compared to a month’s pay for the fifteen extra jurors who
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would have been necessary to fill these two requests immediately,
about $3,000. When this occurred, the judge might take a non-jury
case in the interim.

We suggest the Chief Judge request the trial judges to keep a
record of any instances when they experience delay due to insuffi-
cient jurors available. They should make note of the date, time, and
length of the delay. Such records would be used for discussion to
assist in evaluating the changed procedures.

ESTIMATED COST SAVING

Aside from increasing the utilization of individual jurors and im-
proving the experience of serving on jury duty, a reduction in the
number of jurors summoned represents a potential cost saving.? Re-
ducing the number of jurors called from 169 (the number present in
October) to 130 would save approximately $7,500 per month [45 per-
cent of (39 jurors X 21 days X $20/day)] if the percentage of non-
government employees remains the same. It is possible that calling
only 80 jurors in the morning (in addition to those on carry-over
trials) could also save money 1f the remainder who reported in the
afternoon could be paid for only a half day. This of course assumes
- these jurors could be at work during the morning and that half-day
payments are authorized in the law.

CONCLUSION

Reducing the number of jurors called to 130 would be a conservative
step. We are recommending this approach to ensure that judges will
not be without a jury when they want one. In addition, we are recom-
mending that the Court regularly maintain some of the statistics (as
shown in Appendix II) recorded for this special study so that the
Court itself can periodically perform its own analysis of how many
jurors should be summoned.

Based on such statistics, we think it likely that the Court could fur-
ther reduce the number of jurors called each month or at least vary
even more the times of the day at which they are asked to report. For
example, the October data indicate that perhaps cnly on Wednesdays
and Thursdays would 80 jurors be needed before 1:30.

"One final word as to the need for keeping the particular statistics we
recommend in the Jury Lounge. Under new calendaring and assign-
ment procedures or when judges are added to the Court or for any
other reason when the number of the jury trials increase substantialiy
the Court might have to increase the number of jurors called. The
statistics wou%d allow the Court to accurately gauge when this would
be necessary and how many more jurors should be called.

- 2In PFiscal 1960 the Court ‘of General Sessions spent $286,600 in payments to non-
government jurors, Government jurors are not pald by the Court since their. regular
salaries continue <while they are on leave for jury duty. Roughly 46 percent of all jurors
were government emPonees in Fiscal Year 1969, 'The jury payroll will be even higher from
gow (%.B%lnce the daily payment increased from $5 to $28' per juror in the middle of Fiscal

ear .

Source : Records of the Administrative Office, Court of General Sessions,



ApPpENDIX I. DETATLED STATISTICAL TABULATIONS

EXHIBIT |
COURT OF GENERAL SESSIONS JUROR UTILIZATION STATISTICS, OCTOBER 1969

Maximum Maximum .
Jjurors on panels on Lowest number of jurors in loinge  Number of new panels needed
casys ~ cases at
same tiite same time Before 11 Before 1:30 10 to 10:55 11 to 12:15
Date m @ ) * (5) ®
Oct. 1 91 7 142 108 3 2
2 100 6 66 1 4
3 72 5 124 124 1 1
6 110 7 135 67 2 0
: o & o ) 0 i
9 11(2 8 9% 70 2 1
10 96 6 101 78 3 2
13 117 7 80 80 1 1
14 104 6 123 123 1 1
15 119 6 78 55 1 1
16 63 4 100 100 3 1
17 @) (©)] [© (’g ................................
20 81 ] 7 6 2 )3
21 a8 5 99 76 0 1
22 125 6 100 75 1 3
23 115 6 71 49 2 2
24 85 5 98 75 2 0
27 136 7 64 64 3 0
28 115 8 75 45 1 1
29 135 8 95 47 3 1
30 95 5 92 83 1 0
31 67 4 90 80 2 0
1 Data Incomplete.
3 Data missing. ; .
CHALLENGES FOR CAUSE
Civil cases (6 cases): Criminal Cases—Continued
Nagligent homicide. 2
1 CDW. 4
5 cD 1
2 Assauit 1
4 Unknown. 2
2 D 1
Assault.._ 1
1 Unknown.... 1
% L1112 P A S 1

APPENDIX II. INSTRUCTIONS FOR COMPILING RECOMMENDED JUROR STATISTICS

INTRODUCTION

The purpose of the statistics illustrated on the attached chart is to allow
the Court to more accurately estimate the number of jurors which must be
summoned each month to fill daily requests for jury panels. There are two
principal determinants of the number of jurors needed:

(1) The maximum number of panels actually in use at the same time
during the day (and, therefore, the number of jurors in use at the gsame
time) ; and,

(2) the number of jurors sent on each panel (which should be based
on the number of challenges exercised in most cases). )

The sample chart shows this information for October 28, 1989, in the Court
of General Sessions. )

If we can accurately prediot the number of jurors who +will be needed at
the same time, then we can determine the number of jurors to summon so that
we will not have many more than needed reporting to court every day. It is
important that the statistics be recorded daily and analyzed on a weekly of
monthly basis since comditions in the Court, and therefore the number of
jurors needed, can show variation over time, For that reason, it ig also im-
portant that those in charge of determining how many jurors to call be kept
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informed of any policy changes which might influence the number of jurors
needed.. For example, the recent concentration of judges on criminal trials
‘might be expceted to increase the total number of jury trials. Thus such a change
should be planned far enocugh in advance to allow any necessary adjustments
to Le made in the number ¢f jurors sumrioned.

On the following pages we present an explanation of and instructions for
recording juror utilization statistics.

STATISTICS

(NorE.—~The Wo_rds “panel” and “jury’’ are used interchangeably here)

1. The first few lines on the form should list any cases which were carried over
in trial the previous day.

2. Thereafter, entries should be made each itime a panel is sent to a judge or
when any jurors return to the lounge. The following information should be
recorded :

(@) time jurors leave or return to lounge;

() name of judge;

(c¢) if ponel is sent outf, number of jurors on the panel (if additional
Jjurors are sent to the same judge later, a separate entry should be made) ; if
jurors returned, number returned;

(@) if panel is sent out, the number of challenges for cause and the num-
ber of peremptory challenges exercised by counsel (this information to be
supplied by the courtroom clerk). Do not count jurors who dre surplus to
the needs of the court. For example: 22 jurors are sent to court; two are
challenged for cause, the figure 2 is recorded in the appropriate column of
the form; four are peremptorily challenged by counsel—the figure 4 is
recorded under peremptory challenges; at this point, thirteen jurors are
empaneled, leaving three who were not voir dire'd—these three are not
recorded on the form under challenges;

(e) the total number of panels currently in courtrooms. This total should
include all panels previously sent :at and not yet returned to the lounge.
"This figure will fluctuate up and down during the day as cases are concluded
or new cases are commenced. See discussion in item (F) ;

(f) The total number of jurors currently in courtrooms. For example (see
the sample form on the form on the following page) : ‘At 10:00 a panel is
sent to Judge Pryor. At that time there were five juries sitting (carried over
from previous day ; Judge Hyde had fwo). Twenty jurors were sent to Judge
Pryor; thus the tofal number of jurors out was 85— (5 X 18) +20=85. From
time to time during the day, as jurors are sent to the courtrooms and other
jurors are returned from courtrooms (either because their case was con-
cluded or they were not selected for the jury) this figure will fluctuate up
and down. For example: at 10:00, 85 jurors were out; at 10:30, 30 more
were sent out, bringing the total to 115. But between 10:30 and 12:00, two
cases were completed, returning 26 jurors to the lounge, reducing the total
out to 89. Also, the unused jurors from Judge Belson's and Judge Pryor's
court returned, further reducing the figure to 66. Thus when 22 jurors are
sent to Judge MeIntyre at 12:00, the total number of jurors in courtrooms
is 22466, or 88,

3. It is very important that these statistics be accurate, since they will serve
as the basis for deciding how many jurors to summon each month. Therefore,
special care should be taken in recording them and they should be checked at
the end of the day. .

4. 'Once the number of jurors needed is determined, the number which should
be summoned can be calculated. To do this, one needs to know what percentage
of those summoned will be available and able to serve. This information can be
obtained from the Jury Commission in the U.S. District Court. We found that
during 1969, 54-57 percent of those summoned in various months were available
and able to serve. tligtorically, this percentage does not seem to vary. Therefore,
to result in 130 jurors, we use the following formula ;

13054 X ; X==130/.54 ; X=240.1;

therefore, 240 jurors should be. summoned. If the court wants 150 jurors, then
278 jurorg should be summoned (150=,54 X 278).
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DAILY JUROR UTILIZATION—DATE: OCTOBER 28

Number of challenges  Number of Number of  Unassigned

Time Name of Number of panels in jurors in Jurorsin

Panels sent judge Jurors sent Cause Peremptory!.? courtrooms3. courtrcoms lounge#
) S %) Hyde®....... M )
2... O Nﬁ’: : U (O

2._ : Edgerton. . (;é gg n

5. - 10:00 Pryor........ 9 8 '72

[ JS, 10:30 Belson 6 115 45

: 5 89 071

5 66 10 94

6 88 72

7 110 50

7 92 11 68

[: I, 8 115 45

1 Use actual peremptory challenges, not sur%lus jurors.

'-’Thflstgnf%rmatlon not maintained by Mr, Uppuman. Therefore we have inserted numbers to demonstrate proper
use of the form,

3 Include all panels who are at a courtroom for a case whether they are being voir dire'd, are sitting, are deliberating,
or have just arrived, .,

4 This figure should fluctuate up and down during the day as jurors are sent to courtrooms and other jurars return,
e.g., when they are not chosen for the jury, or when a case is concluded.

& Carried over,

¢Judge Hyde had 2 cases and.2 panels.

7 Not avaliahle.

$95 at 9:30 a.m,

¢ 2 juries returned to lounge.

10Strikes returned from 10 and 10:30 panels.

1 {ncludes strikes returned from 12 and 12:15 panels.
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GLOSSARY OF TERMS

Detention Hearing.—A hearing to determine whether a child taken into custody
who has not Lezen released by Intake prior to the hearing should be released or
remanded to a detention facility, pending a decision on whether to have further
court action. These hearings were instituted in April, 1968.

Disposition hearing.—A hearing to determine what ovder of disposition should
be made after the allegations of the petition are established.

Initial hearing.—The equivalent of arraignment in an adult eriminal court.
At this hearing the child is informed of his right to counsel if an attorney has
not yet been appointed; informed of the allegations of the petition; and given
an opportunity to acknowledge or deny the allegations.

Intake~The Section of the Social Work Division responsible for conducting
preliminary investigations in all new complaints (i.e., first offense cases, and
cases involving children not presently under the Court’s jurisdiction).

Need of Supervision Cases—Besides jurisdiction over cases of criminal law
violation and cases of neglect, the Juvenile Court has jurisdiction over & number
of offenses or conditions applicable only to children. These include being “beyond
the control of . . . parents,” being habitually truant from school, habitually so
deporting oneself “as to injure or endanger himself or others,” “associating with
vagrants or vicious or immoral persons,”’ and engaging in an occupation or situa-
tion “dangerous to life or limb or injurious to the health or morals” of oneself
or others. (See D.C. Code Sec. 11-1551(a) (1) (B), (C) (D) (HE) amd (I).

Probable Cause Hearing.—A. hearing to determine whether there is sufficient
evidence to hold a child for further proceedings, These hearings were instituted
in July, 1969, after the decision in Cooley v. Stone (C.A. D.C. Cir,, July 14, 1969).
As implemented by the Juvenile Court, they differ from adult probable cause
hearings in the following respects: adult probable eause hearings are auto-
matie, unless waived ; must be held within a speecified number of days; and are
available to all persons charged with a felony, whether in detention or released
on bail. Juvenile probable cause hearings must be requested; have no time
limits within which they must be held; and are available only to children in
detention. (Cf, Rule 5, Federal Rules of Criminal Procedure, 18 U,8.C. 3000.)

Recefving Home~The principal secure detention facility in the District of
Columbia. Due to the overcrowded conditions in the Receiving Home many
children are defained in annexes at the Children’s Center at the present time.

Seetion I Cascs~These involve children engaging in an occupation or in a
situation “dangerous to life or limb or injurious to the health or morals of
himself or others.” (See D.C. Code Sec. 11~1551(a) (1) (I).)

Waiver Hearing—A. hearing to determine whether a juvenile charged with a
serious felony should remain in Juvenile Court or e translerred for prosecution
as an adunlt. (See D.C. Code See. 11-1533.)

WAPC, Without adequate parental support or care, (See D.C. Code Sec. 11-
1561 (a) (1) ("))

Throughout this report a distinction has been drawn between detention cases
(where o child has been remanded to custody, either in the Receiving Home,
Shelter Care, or other detention facility) and community cases (where a child has
been released to the community in the custody of an adult.)
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A STUDY OF THE JUVENILE COURT OF THE
DISTRICT OF COLUMBIA

I. PURPOSE AND SCOPE OF STUDY

A. Purrose or THE JUvENILE COURT STUDY

During recent years the Juvenile Court for the District of Columbia
has experienced a trend of mounting case backlogsand increased delays
in the handling of cases. During the last two years pending jury trials
have inereased almost 800%.* Over the same time period, the number
of cases awaiting trial before a judge has almost tripled.? These are but
two major indicators of a range of problems which ave currently
impeding the Court’s operations. Delay is implicit in this recent rapid
growth of pending cases and can be attributed in part to an increase
i the youthful population within the Court’s jurisdiction, an increase
in the number of referrals to the Court far out of proportion to the
rise in the youth population, the marked increase in the number of
juveniles requesting legal representation, and the recent trend toward
more exacting procedural requirements. In addition, there has been a
marked increase in the seriousness of the offenses with which juve-
niles are charged. While these factors aggravate the need for efficient
handling of the Court’s workload, they are not the primary cause of
the Court’s delays. The central element is administrative deficiencies,
both in the areas of calendar management and in overall
administration.

The purpose of this report is to recommend improvements in the
areas of calendar management and administrative management which
will enable the Juvenile Court to effectively dischrrge its responsibility
to the litigants and to the publie.

B. Score or Srupy

r

*his study is concerned with the Juvenile Court as a total system,
and has examined the way it operates internally as well as the ways in
which its relationships with other agencies affect its operations. It has
focused on caseflow through the Court with primary emphasis on
evaluating the Court’s (1) internal management and judicial organi-
zation, (2) management of its flow of work, (8) response to the recent
changes in juvenile law, (4) ability to integrate the due process safe-
guards mandated by appellate decision and traditional ideas of fair-
ness into its daily procedures, and (5) response to its stated goals.
Thus, certain qualitative judgments have been made as to the nltimate
effectiveness of a variety of court operations. Analysis and recommen-
dations are geared toward assisting the Court to improve its daily
operations, r

Although. the veport does include a seetion on personnel manage-
ment, we have not proceeded toward any detailed analysis of Juve-

i 9‘ ,nlw.lv]unne Court Annnal Report, Fisenl Year 1969, p. 17,
rid,
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nile Court manpower needs. While there is a direct relationship
betrveen the amount of work the Court generates and the number of
judges and supporting personnel required, we have found the Court
to be an institution so greatly in need of basic management and organi-
zational changes that until those changes are successfully effected, it is
impossible to make an intelligent assessment of manpower needs.

Besides jurisdiction over juveniles, the Juvenile Court has jurisdic-
tion over adults in cases in paternity, nonsupport, violations of com-
pulsory school attendance and child labor laws, and contributing to
the delinquency of a minor, and exercise of this jurisdiction has con-
stituted a large portion of the Court’s responsibility in.the past. Hov-
ever, because of the pending legislative proposals to transfer the bulk
of this jurisdiction out of the Court, onr studies and recommendations
relating to caseflow, calendaring, and use of judge-time, as well as the
reports on probation, Corporation Counsel and appointment of coun-
sel, have concentrated on the juvenile caseload. Where they deal with
the adult jurisdiction of the Court, they do so only peripherally.

C. Mzeruop

During 1968, questionnaires were submitted to each non-judicial
court employee requesting information on experience within the Court
and within particular job assignments, perception of supervisory and
management lines within the Court, and detailed descriptions of the
specific duties carried out by each individual. Historical material on
the Court’s development and reports of previous studies relating to
Court activities were assembled.

The three judges on the Court were interviewed to obtain their views
on court operations and to inform them of the precise nature of the
Study. Direct observation of Court activities began and personal in-
terviews were held with management, supervisory and line employees.

In addition to the questionnaires filled out by every non-judicial
employee, the Study team interviewed and consuf.;:ed extensively with
almost every management and supervisory employee of the Court, in-
cluding but not limited to tho Hearing Officery Court Clerk, Statis-
tician, Administrative Officer, Management Analyst, Attorney Ad-
visor, Director of Social Services, Intake and Probation Section
Chiefs, and the law clerks. In addition, interviews were had with cleri-
cal employees and social service staff personnel. In-depth interviews
were held with almost every Intake Officer and approximately one-half
of the Probation Officers.

e also received substantial cooperation from the chief attorney
and staff of the Corporation Counsel’s Office assigned to the Juvenile
Court, the lawyers of the Legal Aid Agency assigned to Juvenile
Court work, officers of the United States Marshal assigned to Juvenile
Court, and from representatives of other agencies and institutions do-
ing business in the Juvenile Court on a regular basis.

Because of the Court system’s complexity, considerable effort was
devofed to documenting case processing, The Court does not regularly
compile and circulate statistical records on work volume at various
work stations or on delays associated with work presently in process.
Data needed for these measurements were therefore developed by the
Study team and, for the most part, processed by computer to increase
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flexibility and precision. The computer equipment used was carefully
matched to computer facilities presently available or anticipated by
the Juvenile Court with the hope that programs developed for opera-
tional research during our Study could be easily modified to process
data for the Court on a daily ongoing basis. In addition, during the
Study, we developed new formats for the recording, processing, ana-
lyzing, and reporting of data on court workload and performance.

Throughout the course of the Study, attempts were made to describe
the operation of the system as distinguished from the practices or pro- -
cedures of any individual judge operating in the system. However,
because of the small number of judges and the highly individualistic
methods and procedures used by each of the three judges, it has been
somewhat difficult to dissociate the system from the personalities oper-
ating it. One caveat is in order: Because of the method of work divi-
sion, certain descriptions of hearing procedures may be most reflective
of the policies and procedures utilized by whichever of the three judges
handles the bulk of the matters under discussion.

During the course of the Study, the Court Management Study staff
made itself available to the Court for consultation and, where pos-
sible, recommended immediate implementation through informal sug-
gestions to court employees.

This report contains a wide range of recommendations. While some
of these recommendations may require legislative action, additional
manpower or money, almost every one has major elements which are
in the Court’s power to implement or at least begin efforts to imple-
ment at the present time without legislative or budgetary action. For
example, while statutory time limits have been recommended, pending
such enactment the Court can establish similar standards as goals for
its day-by-day operations. While statutory expansion of the Corpo-
ration Counsel’s role is recommended, the same result could be achieved
under present statutory authorization by agreement between the Court
and the Corporation Council as to the future role of that office.

The majority of the recommendations in this report, dealing with
the administration and management of the Court, the use of court
personnel, the development of an effective calendaring system, the
establishment of standardized procedures, and the development of a
management information system are completely within the Court’s
power to implement. Where legislation is necessary or desirable, how-
ever, this has been indicated in connection with the recommendations.

II. DESCRIPTION OF THE JUVENILE COURT

A. Jurrspicrion

The jurisdiction of the Juvenile Court is defined in Section 11-1551
of the District of Columbia Code and extends to children under the
age of eighteen alleged to he dependent, neglected, delinquent or in
need of supervision, those over 18 against whom charges have been
filed prior to their 18th birthday, and previously adjudicated juvenile
offenders between 18 and 21 years of age who are continued under the
Court’s jurisdietion.

The Court’s jurisdiction also extends to adults inve ced in cases of
paternity, non-support, violations of compulsory scuool attendance
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and child Iabor laws, and contributing to the delinquency of a minor.

With respect to the adult jurisdiction, we support the legislative pro-
posals which would (1) make paternity and non-support actions civil
m nature, rather than continue them as quasi-criminal proceedings;
and (2) have these matters handled either by the Domestic Relations
Division or a Family Division of a Superior Court. Since these pro-
posals would involve changes in the entive character and treatment of
adult proceedings, we have not focused on the caseflow processing of
the adult caseload.

In 1962, Congress increased the number of judges on the Court from
one to three, all of whom are appointed for ten-year terms. At the
present time the Juvenile Court operates on an annual budget of $1.6
million.

B. Workroap

During fiseal 1969, a total of 1441 adult cases and 6,875 juvenile
cases were referred to the Court. Two-thirds of the adult cases in-
volved paternity suits and 89 percent of the juvenile cases related to
delinquency. Of these delinquency cases, 90 percent were filed against
male delinquents.

As Table 1 in the Appendix shows, total juvenile cases referred rose
from 4,878 in fiseal year 1963 to 6,875 in fiscal year 1969, This increase
of 4,097 cases is mainly attributable to an increase, over the same
period; of 1,829 delinquency cases (from 4,291 to 6,120), Slight in-
creases in juvenile traffic (290 to 301) and dependency cases (297 to
454) ave not significant enough to concern us. However, the 1,829 in-
crease in delinquency cases since 1963 has cast a heavy burden on the
Juvenile Court.

The following table shows a rapid growth in referrals for serious
oftenses aver the period 1963~1969:

GROWTH OF REFERRALS FOR SERIOUS OFFENSES
[Fiscal 1963-69]

Fiscal year cases Amount of change
Most frequent reason for referral 1963 1969 Number Percent
Burglary 11 (tnoccupied Premises)....e.uvneeeernennnn 430 1,025 +-595 138
Lameny’f pat(lkpp) ........ 7982 ‘822 C 43 15
Unauthorized use of aut0 cace v o imveia nencrsnnuan 413 795 +4-382 92
Robbery, other............ PO . 270 519 4249 92
Assault, aggravated. oo nveinueiie e i aeen 197 304 -+107 54
Disorderly 6ontduet . oo eivnnacivecc et cnamrneennn 309 279 —30
Rabbery, armed... . 18 261 +-243 1,350
Assault, simple 298 233 —65
i 12 77 475 3,750
67 158 91
180 90 —30 50
TTa0% A6 1,687 Y

11964, This percentage is unduly magnified because of the low base figure,

Table 6 in the Appendix shows disposition data for juvenile de-
linquency cases. The data sevies is, unfortunately, only two years in
length, but it reveals o declining output by the Court. A summary of
Table 6 isas follows:
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Dispositions
X No judicial
Fiscal year Judicial action action Total
1968 . e e cemmmsmncam e ceasmnsrameaav————e st an i ——— 3,599 2,110 5,709
R L O 3,422 1,928 5,350

The following Lable describes the juvenile caseload pending as of
June 30 (the close of the fiscal year) from fiscal 1965-1969.

It shows an upsurge in demand for court and jury trials, from 116
in 1965 to 648 in 1969. However, demand does not reflect actual trials
held since the number of trials actually held could be substantially
less. While the number of cases awaiting initial hearing as of June
30 of each year would be more indicative of the backlog problem, dis-
continuous data prevents comparing 1969 with previous years. The
number of disposition hearings pending dropped from 975 in 1965 to
219 in 1969. Nevertheless, the total number of undisposed of cases
has risen substantially over the past three years, even if the non-
comparable data is eliminated from the comparison.

Number of cases pending June 30
Type of case 1965 1966 1967 1968 1969

JUVENILE CASES

Initial hearings. . .-oo.._...... ven 198 321 327 422 11,742
Court trials... 106 108 134 242 358
Jury trials_._. 10 10 34 187 290
Dispositions._ . . vormuieiiaan . 975 616 367 282 219
Probatjon hearings......... 74 36 68 54 (?
Commitment review........ pmnn 8 5 1 26 3
Suspended commitment hearings. . 27 6 7 3 @
Waiver hearings_... . 3 3 11 18
Motion hearings.... . 1 1 7 2
Medical report hearing ) @ Q] 6 O]
Other hearings.ccvuen e acamnpunne @ [© (&) @ 118
L U, 1,398 1,106 942 1,240 2,718

! The court notes in the fiscal year 1969 report as folfows: Revislon in reporting during the fiscal year 1969 does not
permit cum{)arlsons with prior years for these items,
2 Data not recorded:during the year,

We note that our own investigation of court records revealed that
on August 4, 1969 there were 1,237 cases pending at intake and initial
hearing stage. This figure does not square with the 1,742 cases reported
for June 30, 1969 by the Court. As will be noted later in the report
under data management, we have found serious deficiencies in the
Court’s recordkeeping system which may account for the existence
of discrepancies such as this, and the mability of the Court and
our staff to arrive at any explanation or veconciliation of such
diserepancies.

The substantial increase, during the past few years, in the numbers
of cases awaiting initial hearing, jury trial, or court trials is, in itself,
alarming, The two major sections of this report which follow (Case-
flow and Calendar Management, and Administrative Management)
present recommendations which, if adopted as a cohesive unit, can
substantially improve the operation of the Juvenile Court in the Dis-
triet of Columbia.
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PART I. CASEFLOW AND CALENDAR
MANAGEMENT

III. CASEFLOW AND CALENDAR MANAGEMENT
A. INTRODUCGTION

The overall picture of the D.C. Juvenile Court is one of an or-
ganization which has not succeeded in attaining the goals of systematic
efficiency in processing cases, or the traditional and still valid philo-
sophical goals of a juvenile court to which it purports to subscribe;
nor has it succeeded in fulfilling the responsibilities of a court of
law. In an effort to process cases in some semblance of order, the
Court devotes many manhours to trying to compensate for deficiencies
in administration and procedure, but the inescapable conclusion is
that the majority of judicial and non-judicial time is misallocated
in both a qualitative and quantitative sense to such an extent that
increased efficiency along present lines would not result in any great
improvement in the total court process.

In the year and = half since the decision in /n re¢ Gault,® the D.C.
Juvenile Court has failed to meet the challenge of developing & system
within which it can dispense individualized justice with the speed
that is an indispensable element of effective due process. Many of
the procedural reforms it has instituted have been put into effect in
such fashion as to result, through increasing delays, in serious depriva-
tions of liberty. They have been grafted onto outmoded operating
procedures already clogged with delay in ways that have resulted
in even greater delays. As a consequence, not only are the Court’s
operating procedures inadequate and unfair to both the juvenile and
to the community, which has a legitimate interest in prompt and
efficient handling of cases and the deterrent effect that can be achieved
therefrom. In addition, they may generate serious constitutional
problems. For example:

1. The U.S. Court of Appeals in recent decisions has implied that
trial delay of over a year in an adult prosecution may be a denial
of the right to a speedy trial, yet many children are not even brought
before a judge for initial hearing (the equivalent of arraignment)
within that time.

2. It is questionable whether petitions filed between 2 weeks and
4 months after a child has been ordered held in detention, and any-
where from 3 to 12 months after a child has been released to the com-
munity, satisfy Gault’s requirement of notice “at the earliest prac-
ticable time.” #

8. Although children are being informed of their right to counsel
and the Cowrt is making efforts to assign counsel, in October 1969
there was a backlog of over 2,000 * cases in which counsel had been
requested and not yet assignecz{. Frequently counsel has not been as-
signed by the time of the initial hearing, even when that hearing
comes months after the time of an alleged offense.

4. Inherent in the right to counsel is the right to have counsel
appointed at a time and in a way which will be meaningful to the

3387 U.8. 1 (1007),
4 387 U.S. 1, 33 (1907).

*We have been Informed thot sinee the conclusjon of this Study, the backlog of unap-
pointed counsel cuses has been substantially reduced,
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child.® Tt can be contended that the present system of appointment
of counsel—which often results in appointments many months after
the offense, at a time when it may be exceedingly difficult to locate
witnesses, challenge pre-trial detention, or exercise the right to a
jury—gives only the form, and not the substance of due process
protections.

5. Although the Court holds prompt detention hearings for chil-
dren held at the Receiving Home, the promptness of these hearings
may be vitiated in the amount of time a child ordered detained may
be held in custody pending the filing of a petition and initial hearing.
Such wholesale incarceration without formal charges has been con-
stitutionally challenged elsewhere.

The Juvenile Court has not settled comfortably into being a court
of law different from other courts only in the age of its clients and
the social services it offers outside the adjudicatory process. Judicial
decisions have for a long time pointed in this direction, yet a. certain
paternalism associated with pre-Gfaul¢, and now outmoded, juvenile
court, philosophy is still evident in the Court’s attitudes, action, and
public image. A serious by-product is that the Court does not engender
much respect in the individuals and organizations that daily have
dealings with it.

This problem of the Juvenile Court’s concept of its own role and
responsibilities has ramifications at every point in the court process
and in the Court’s relations with police, lawyers, clients, and public
and private agencies. Many of the Court's orders go unexecuted be-
cause the individuals and agencies most involved with the Court do not
feel any sense of urgency or obligation. Police do not come to the
Court promptly to sign petitions. Half of all attorneys contacted re-
fuse appointments without even applying to the Court for permission
to be released or giving reasons. Continuance requests frequently are
telephoned in at the last minute. Department of Public Welfare per-
sonnel do not adhere faithfully to the terms of commitment orders.
The U.S. Marshal’s Office places Juvenile Court process so low on its
priority list that 85 percent of Juvenile Court summonses go unserved.
Within the Court, one judge has observed that the clerical staff is
]da.x in observing his orders to continue particular hearings for certain

ays.

These problems are aggravated by the lack of standardized proce-
duares within the Juvenile Clourt. Throughout the body of this report,
references will be made to delays that occur in the processing of cases.
These delays necessarily must be stated in ranges, e.g., it takes any-
where from 3 to 12 months for an initial hearing to be scheduled, 4
months to 2 years for a jury trial, and so on. The wide ranges reflect
the lack of system for moving cases through. Thus, for example, hear-
ings are not scheduled on a first-in-first-out basis, or because social
workers have established priorities of cases, or because serious offenses
are treated first. Nor were we able to perceive any other comprehensive
calendaring policy. The one single item that appeared to have most
relevance was whether the docket on a case found 1ts way to an obvious
location near the calendaring clerk.

6 Of, Hazicl v, U8, 404 T, 2d 1273 (C.A. D,C, 1968), where the U.S. Court of ‘Appeals
showed deep concern that the quallity of representation afforded the ehild be meaningful,
and looked hehind the fact of representation into the astr-vaey thereof,

8 See e.g.,, Baldwin v, Lewis, 300 I, Supp, 1220, 1232 (4.0, Wisc,, 1960,)
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In our descriptions of case processing in the Court, we attempted
to follow the route papers are supposed to take in the normal course of
events and to measure delays at each point in the process. But for the
large percentage of cases there is no “normal course of events.” Only
when individual social’ workers, attorneys or judges put pressure on
staff to locate a lost file is there some chance that the ehild in question
will move expeditiously through the system. IPersonal exertion on
behalf of individual children is too often required to do justice in the
Juvenile Couxt.

When we referred to “judicial responsibility™ in the other courts
studied, we were talking about judges’ assumption of control of cases
at the outset and responsibility for seeing that those cases were moved
through the court. That kind of responsibility will be necessary for
the Juvenile Court also, but that comes as a secondary matter today.
The Court’s first responsibility is to establish relationships within the
Court, with the bar, and with public and private agencies whereby it
will promulgate overall policies, assume responsibility for insuring
that they ave being carried out, and engender in these other institu-
tions and individuals a respect which will encourage compliance with
the stated policies. .

Without this kind of major revision of its perception ot its role and
a mature recognition of its responsibilities as a court of law, very little
progress can be made in the Juvenile Court. Streamlining present pro-
cedures will not be enough. Piecemeal improvements will not do the job.
Only it current procedures are fully serutinized and recommendations
are made for fulfilling fundamental requirements of due process of
law will our report and its recommendations have meaning, for due
process and efficient management are inextricably intertwined in this
Court. '

B. Stantary oF Magor Fixpixes

1. There are major deficiencies in the Court’s present system of op-
erations in terms of psychological effect on children. One of the goals
of the Court, deterrence, is not being realized when it sometimes takes
more than a year even to inform the child of the charges against him
and to aceept his plea. It continuity of approach is an mherent part of
individualized treatment, that goal is not being realized when a child
processed by the Clourt is handled by 2 or 3 social workers, 2 or more
attorneys, and different judges at adjudicatory hearings and disposi-
tions.*

2. The Court’s present haphazard system of operations is engender-
ing serious problems of fairness, which may rise to the level of Con-
stitutional questions. These include possible violation of the right to
speedy trial in both detention and community cases, induced waiver
of the right to jury trial in cases where the Court’s jury trial backlog
forces a child to forego exercise of his right, failure to provide counsel
in a timely manner, and such widespread discrepancies in standards
and procedures within the Court as to raise serious equal protection
questions.

*Although there are often different judges at pretrinl hearings as well, countervailin

due-process considerations have led us to endorse n system which would have differen
judges ut the pretrial and adjudicatory stages.
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3. There is a substantial misallocation of resources in the Juvenile
Court. For example, a disproportionate amount of both judicial and
legal time and talent in the aggregate is expended in informing children
of their right to counsel and ascertaining whether they want to have
counsel appointed ; yet very little is done to insure that, once attorneys
are requested, they are appointed in timely fashion. Since in the end
most children. do request attorneys, making appointment of counsel
automatic and concentrating efforts on the mechanics of timely ap-
pointment would result in far better utilization of resources.

4, Large blocs of non-judicial and judicial time are totally misspent.
For example, the Corporation Counsel is required to attend numerous
hearings in which the office plays no positive role( e.g., detention and
initial hearings), yet is not asked to take part in hearings where an
Assistant Corporation Counsel could perform & valuable function
(e.g., probation revocation). As another example, detention hearings
take approximately 25 percent of aggregate judicial bench time. Yet
a second hearing must be scheduled in every one of these cases to read
charges, take pleas, and hear probable cause. In most cases these could
be performed at a single hearing, with a substantial savings in judicial
time.

5. No one is eflectively discharging the responsibility for insuring
that cases are petitioned or calendared promptly. There is no judicial
control, and, because of the Corporation Counsel’s blurred role, the
delays in appointing counsel, and the frequency of fragmented repre-
sentation, there is seldem a prosecutor or attorney in a position to
bring cases to the Court’s attention,

6. Despite the fact that matters involving work division, caseflow,
and calendar management are appropriately the responsibility and
concern of every judge on the court, there is little or no consultation
among the judges on these matters and responsibility in these areas
has not been effectively assumed or carried out.

7. There is no systematic approach to caseflow or calendar manage-
ment. The Court 1s operating too many calendars for simplified calen-
dar management. In addition, there is a Jack of active calendar manage-
ment, with neither clerical nor judicial personnel responsible for
ascertaining the readiness of cases prior to a scheduled court appear-
ance. Certain calendars are underset, others are overset, continnance
policies in many areas are overly lenient, and formal calendar calls
come much too late in the entire process to weed out cases effectively
and to take pleas.

8. As a result of the lengthy delays, almost every step in the judicial
process fails to effect its intended purpose and servesonly as a calendar
call to weed out stale cases.

9. A comparatively small amount of aggregate judicial time is cal-
endared for disposition hearings. Despite the acknowledged impor-
tance of social study and exploration of dispositional alternatives at
the dispositional stage, this most important aspect of a juvenile court
proceeding is given short shrift in many cases because of previous
delays and backlog pressures.

10, Standardized operating procedures are lacking: For example,
the Cowrt bas not fulfilled its responsibilities to (1) publish and adhere
to standard working hours; (2) establish and adhere to standardized
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motion practice; (8) promulgate rules covering such matters as con-
tinuance policies, pre-trial discovery, etc., which would inform at-
torneys of court policies and procedures and might save hours of
judicial time.

C. Sunary or Masor RECOMMENDATIONS

JUDICIAL RESPONSIBILIIY ¥OR PROCESSING CASES

1. The judges should establish and enforce a system to insure that
cases are routinely filed and processed to conclusion within preestab-
lished time limits. Toward this end, time limits should be established
for filing of the case, holding an initial hearing, and ultimate disposi-
tion of the case. While legislation may be necessary to warrant dis-
missal of proceedings not completed within such limits, pending legis-
lative action the limits should be established and announced by the
‘Court as goals. Preliminary processes should be expedited and prelim-
inary stage hearings (i.e., detention, initial, and probable cause hear-
ings) consolidated, and increased emphasis placed on the dispositional
stages of the proceedings where the major benefits of Juvenile Court
process lie.

2. As an emergeney measure, the judges should institute a calendar
call to dispose of stale cases and assume control of those cases that
remain in the backlog.

3. Attorneys should be appointed as soon as possible and, in any
event, prior to the first court appearance. So long as the present delays
in filing petitions and first court appearance continue, however, attor-
neys should be appointed immediately upon the Intake decision to peti-
tion the case. Further, the attorney should retain the case until final
disposition. A comprehensive system of attorney appointments should
be established under the aegis of and coordinated by the Legal Aid
Agency. Children should not be permitted to waive counsel.

4. The Corporation Counsel should assume an orthodox prosecutor’s
role in delinquency and need of supervision cases. Toward this end the
Office should : sereen cases for legal sufficiency and prosecutorial merit,
prepare and file petitions, and present evidence in support of the peti-
tion. Arresting officers and any other witnesses necessary to the decision
to petition should report to tge Corporation Counsel routinely after a
complaint has been made out.

WORK DIVISION AND CALENDAR MANAGEMENT

1. In order to bring about a clearly defined allocation of judicial re-
sponsibility, and at the same time retain the benefits of informing the
judge of social factors involving the child so as to better enable him to
make an informed preliminary decision as to whether the child belongs
in the court process, yet avoid any prejudice in a trial on the merits,
the Juvenile Court should adopt a modified individual calendar sys-
tem of work division. Under this system, one judge would be assigned
for long-term rotation to handle all preliminary matters that involve
disclosure of significant social information and to function as an as-
signment judge. In order that a judge not sit on the trial of a case in
which he has been given social information on the child, in all cases
where a denial of allegations is entered a trial date should be set and
the matter assigned to one of the other judges to conduct all further
matters on an individual calendar basis.



167

2. The Court should institute a calendar management program
which has: (1) judicially supervised calendar management; (2) re-
strictive continuance policies; and (3) case-setting policies which
realistically reflect the available judicial manpower, past performance
rates of each judge, and an assessment of the specific factors of each
case.

3. The Court should develop an effective management information
system to gather and process relevant information on which these
determinations can be based.

NEED FOR ADHERENCE TO STANDARDIZED PROCEDURES

The Court should establish, inform the bar and public of, and adhere
to, standardized policies, procedures, and working hours. It should
make fuller use of its rule-making powers to formulate uniform poli-
cies on matters that are presenﬁy unclear. Thus, for example, the
Court should adopt discovery procedures that would apply uniformly
to all cases, and should adopt by rule policies on such questions as
continuances, motion practices, and the admissibility in evidence of
statements made to Intake workers. The National Council on Crime
and Delinquency’s Model Rules for Juvenile Court Judges might fur-
nish an appropriate guide. Efforts should be made to adhere to poli-
cies, once adopted.

RELATIONSHIPS WITH OTIHER AGENCIES

The Court should seek to establish relationships with the agencies
and individuals having business with it which will assure compliance
with its ordes and procedures. Thus, for example, the U.S3. Marshal
should be required to serve Juvenile Court process in timely fashion.

This recommendation has been made to the U.S. Marshal in another
ourt Management Study report).

REALLOCATION OF PERSONNEL

The Court should reassess its allocations of personnel to insure that
the best use is made of judicial ane non-judicial resources; and should
establish performance guidelines and exercise supervisory powers.
Thus, for example, use of court reporters should be reasse.«ed to pre-
vent avoidable absences from courtrooms when their services might
be required, to insure their availability when needed, and to insure
timely production of transcripts. Allocation of Probation Officer ef-
forts should be reevaluated. (See pp. 197-197.)

SOCIAL SERVICES

1. The Social Service Division should maintain a systematic, up-
to-date posting of dispositional resources, and orient Intake and Pro-
bation Officers to community resources and court procedures.

2. Intake hours and processes should be streamlined. Toward this
end, interviews should be held and investigations begun early in the
day; and Intake Officers should be placed in charge of screening cases
prior to admission to the Receiving Home, under revised and tight-
ened detention criteria.

3. The Court should reassess its use of Probation Officers; establish
guidelines for and make increased use of social studies; determine an
appropriate allocation of probation efforts between social studies and
court appearances and supervision; place time limits on and encour-
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age periodic review of probation orders; and statistically evaluate
the effectiveness of the field offices as compared with the main office.

4. Probation Officers should follow up on treatment plans to insure
the child is admitted to and attends the recommended program.

5. Probation revocation hearings should be commenced by the filing
of a petition and prosecuted by the Corporation Cecunsel, not the Pro-
bation Officer.

“NEED OF SUPERVISION” PROCEDURES

Hearing procedures and procedures for appointment of counsel in
“need of supervision” cases should conform to procedures in delin-
quency cases. Authority to sign petitions should, by legislation, be
restricted to schools and social agencies, and dispositional alternatives
should be limited, so that “need of supervision” children will not be
incarcerated with delinquents.

D. Deramep Axarysis or Court OPERATIONS

1. DELAY TO DISPOSITION

a. General

In the other trial courts we found that there was no judicial control
of caseflow; that either private attorneys or the prosecutor determined
the pace of litigation ; and that cases did not come to the Court’s atten-
tion until the parties decided to press for action. As will be set forth
in more detail later in this report, in the Juvenile Court, not only is
there no such judicial control; but, due to the Corporation Counsel's
lack of prosecutorial responsibility, the delays in appointing counsel,
and the frequency of fragmented representation, there is not even any
prosecutor or attorney control. There is no one in charge of or respon-
sible for insuring that cases are filed or calendared promptly.

As will be set forth in more depth on pp. 171-175 of this report, once
a complaint is filed with the Court numerous offices and individuals
have responsibility for certain limited functions which must be com-

sleted before the petition is filed and the child brought before a judge.
n the normal course of events, the papers will, at a minimum, go from
Central Files to Intake Officers, to Intake Supervisors, to the Petition
TUnit, to an Assistant Corporaiion Counsel, to the Petition Clerk, pos-
sibly to the Attorney Advisor, to the Assignment Clerk. As stated
elsewhere in this report, there ave no court rules, policies, or standard
procedures by which the Court has set time limits for this initial
processing, and there is no one individual with overall responsibility
for insuring that each and every one of these component, functions is
expeditiously performed.

While our findings in the other courts related largely to problems
and delays once a case had formally found its way into the court proe-
esses, in the Juvenile Court the most substantial problems and delays
occur between the decision to file and the filing of the petition. The
“initial hearing” is not held until after filing, Because of these delays,
for children in detention an initial hearing may be scheduled any-
where from 2 weeks to 4 months after remand to the detention facility.
For children released to the community, the first court appearance
may not take place until anywhere from 3 months to over a year after
the alleged offense, As a result of the delays at this point, the Court is
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allocating almost all of its judicial and non-judicial resources to the
preliminary stages.

In terms of the number of hearings held, in fiscal 1969 there were
1,409 detention hearings; and 5,820 initial hearings. There were 2,891
trials and dispositi~n hearings.?

In terms of the amount of time scheduled, over half of the judicial
bench time is calendaved for detention and initial hearing despite the
fact that these are largely routine, while only approximately 5 percent
of judicial time is scheduled for disposition hearings following a social
study, although this is the heart of the Judicial Court process.

The statistical picture of median times from filing to dispesition in
juvenile cases presents a somewhat distorted picture of the total
process. Because of the delays prior to filing, the Court has attempted
to expedite the process once a case is finally brought before a judge. In
fiscal 1969 approximately 50 percent of the delinquency cases were
closed at initial hearing.® Our samples, taken between August and
October, 1969, indicate this percentage has risen to well over 60 percent.
Thus, the median process-time to disposition for most cases is the rela-
tively short time span between the formal filing of a petition by the
Petition Clerk and the initial hearing, and in no way reflects the sub-
stantial delays before filing or the delays of up to a year prior to trial
and/or disposition for those cases which are not disposed of at an in-
itial stage.

Due to backlog pressures—in September, 1969, there were 3,021 cases
backed up for trial *—almost every step in the judicial process has lost
its substantive meaning, and serves largely as a calendar call to weed
stale cases. As a consequence, the supposed benefits of a juvenile court
have become almost totally illusory.

Backlog pressures have induced plea bargaining of a type which
may seriously jeopardize procedural rights or lead to dispositions
which may not be 1n the best interests to either the child or the com-
munity. For example, one judge indicates a willingness to limit dispo-
sition to probation in return for a plea of involyement, especially if a
jury demand is made. While the desivability of this type of bargaining
by a judge may be seriously questioned, a judge may do it because he
is aware of mounting jury demands; attorneys accede because it may
be the only pmcticaT alternative for their clients, who might other-
wise spend an average of 7 months in detention awaiting a trial on the
merits.

In accepting pleas and fashioning dispositions based on preliminary,
cursory information the judges may often be guided less by a child’s
offense or needs than by the length of time the case has already been
pending. At present, only about 20 percent of all cases are continued
for social study.

Axy deterrent effect on children that immediate apprehension and
trial might have is lost, Children released to the community frequently
tell social workers and others that their cases have been “dropped,”
when in fact their cases are pending as part of the backlog. By the
time the case finally gets to court, ehildren may not see the relation-
ship between their acts and court action.™®

zg‘;xf;anl)l(sl%ourt Sintistical Report; fisenl year 1969, p, 9.
Bitiy, 1D, .
LG Cou QS Renge ARSI oo n o
X Judge Prettyman In Report of the Prestdenl’s Cominisslon on . Crime
in the District of Columbin (1066), p, 478, P

47070 (T Qrmipply Deeremeni1 2
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Many juveniles free pending trial commit interim crimes. For ex-
-ample, during fiscal 1969, 29 percent of all cases disposed of were
disposed of by action in another case pending against the same child.**

In addition, the community suffers because it is more diflicult to
secure convictions iz law violation cases when trials are finally held.
Crucial witnesses may have disappeared and problems of proof may be
aggravated.:?

. L4
Recommendations

Measures should be taken immediately to insure immediate and
continuing judicial responsibility for prompt handling of all cases.

1. The judges should asswme responsibility for establishing and
enforcing a system which will insure that cases are routinely filed
and processed within the time limits recommended herein, and should
exercise tight control over the progress of cases. In detention cases,
Court responsibilty should be assumed prior to admission of any child
to the detention facility. Intake workers should be stationed at the
Receiving Home 24 hours a day to screen admissions under established
and tightened Court detention criteria. Twenty-four hour screening
should result in considerable reduction of the daytime Intake case-
load. Thus, while it will be necessary to realiocate some personnel to
night-time hours, it may not be necessary to increase the overall man-
power in the Intake Section. In community release cases Court assump-
tion of responsibility for the pace and processing of litigation should
begin with the filing of the complaint and not await the filing of
the petition.

2. Because of the measurably detrimental effects that delays in
Juvenile Court processing have on the entire system of juvenile appre-
hension, deterrence and rehabilitation, we recommend establishment
of specific, statutorily defined time limits in the Juvenile Court, and
immediate allocation of sufficient judicial and non-judicial resources
to enable the Juvenile Court to meet these standards.

‘While time limits are generally useful as a management tool, both
as a yardstick for measuring and evaluating performance and as a
guide for deployment of judicial resources, in the Juvenile Court time
limits would have an additional advantage. Important substantive
benefits could be achieved through establishing a system under which
a child is immediately brought to court and confronted with the
charges. Immediacy is of particular importance because of the age
of the respondents and the opportunity for psychological impact 1f
a child is Il)Jrought before a judge promptly.

Specifically, we recommend that statutory limits be established
under which detention cases would be processed from filing of the
complaint to disposition within 45 days, community cases within 90
days2® Moreover, although establishment of time limits as a basis for

1 Juvenile Court Annual Statlstical Report, figeal 1969, p. 42,

12 There were acquittals in 55 percent of the jury trials held in October, 1969, 25 percent
on directed verdicts, .

11 Cf. New York Iamily Court Act, (McKinney, 1003, 18 amended 1067) Seetirng @Mn,
747, 748, and 749, New York, which does not provide for u jury trial in juvemiic {ases,
rouf;lncly processes detention eages in 30 days, community cases in G0. Beeause juvenile
proceedings in the District of Columbin do provide a. jury trial upon request, we have
recommended the longer time limits set forth horeln,

In the event statutory informal adjustmoent is adopted (along the llnes suggested on
D ,01&5-170, infra.) the time limits could he tolled for the duration of informal adjustment
offorts,
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dismissal would require legislation, pending statutory enactment,
time standards should be established by court rule as performance
goals to govern the processing of cases.

As well as a total time limitation for ultimate disposition of the
case, individual standards should be set for each of the component
parts of the proceeding, to enable the Court to eiicctively allocate
its resources to processing the total case within the established time.

3. To deal with the backlog, the judges of the Juvenile Court
should institute a calendar call of every case on its docket. This should
be done as an emergency matter to assess the status of all cases as a
fivst step toward assumption of continuing judicial control. We are
not recommending that a calendar call be meorporated into the daily
operations of the Court, as we have not found it an efficient technique
for optimum utilization of judicial manpower under circumstances
where a court has its caseload under tight judicial control. Hlowever,
in a situation of the type confronting the Juvenile Court at the pres-
ent time, where there 1s no such control of the caseload and an exceed-
ingly large number of stale cases in the backlog, a one-time calendar
call ‘can be a highly effective technique to bring the caseload under
judicial control and focus judicial attention on those cases where
efforts would produce the most fruitful results. The plan followed
by the U.S. District Court judges in October, 1969, suggests a work-
able model for a1 calendar call. The judges assigned to criminal cases
suspended operations for one week, and called every one of the 1,630
criminal cases on the docket,*

The judges should set tight criteria to screen and dispose of these
backlog cases, set trial dates in appropriate cases, and operate there-
after on an individual calendar to insure continuing responsibility.
The hearing officer should be given temporary responsibility for
screening backlog cases, under judicial supervision. Cases not dis-
posed of through this sereening process should be set on the calendar
of one of the judges operating on an individual calendar.

Attempts should be made wherever possible to dismiss or otherwise
dispose of stale cases at the calendar call so that all efforts can be
concentrated on the new cases, where there is likely to be more oppor-
tunity for the Court to have an impact on the child, if the case comes
before a judge promptly. This type of screening is in fact being
done at the present time, albeit in a highly haphazard manner. Judges
frequently close out all cases pending on o child and concentrate only
on the most recent offense.’® Attorneys have recently reported great
ease In getting stale cases dismissed. If the Court’s present unoflicial
efforts to dispose of stale cases could be officially stepped up, and the
backlog substantially reduced, then the recommendations set forth in
the rest of this report might stand some realistic chance of success.

b. Delay Between the Date of Complaint and Time Set for Initial
Hearing
The blame for delay in filing cases has traditionally been laid to
Intake investigations; and the argument for not streamlining pre-

148 judges each handled approximately 200 cases in § worklng days. Approximately
17 percent were finally disposed of through the call itself, (Report on the Results of the
Calendar CGall of Crinmiinal Cases under the Hxperimental Individual Calendar System in the
United Stotes Distriet Court for the Distriet of Columbla, submitted by Chief Judge
Hdward M, Curran),
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liminary screening processes is that shortening Intake investigations
would destroy one of the unique benefits of Juvenile Court proceed-
ings—a full social screening to determine whether the Court is the
best resource available to deal with the child.

For this reason, we have made an in-depth analysis of Intake
operations and preliminary processes, to determine (1) exactly where
the delays were occurring; and (2) whether substantially shortening
the time within which Intake had to operate would in any way lessen
its effectiveness.

Generally, law violation cases are referred by the Youth Division
of the Metropolitan Police Department, beyond control and truancy
cases by parents or community agencies, and dependency cases by the
Department of Public Welfare.

The complaint goes directly to the Central Files Unit of the
Social Service Division. The Central Files Unit time-stamps all com-
plaints, checks to see if there is a prior file on the child, asterisks
detention cases for expedited handling, and forwards the complaint
to Intake or Probation.® This is done the same morning as receipt
of the complaint. The Intake Supervisors assign cases to Intake
Officers, who conduct preliminary investigations. If the Intake Officer
decides to recommend the filing of a petition, he fills out a brief
petition request form, which is routed through the Section Chief for
approval.

If a child is released to the community by the police, he and his
parent or guardian are told to report to the Court for an Intake
Interview at 1:00 p.m., 2 working days after his velease. If a child
is held in detention by the police:

(1) A court hearing on detention is scheduled for 3:00 p.m. on
the day following the child’s arrest;

(2) Parents are told to report to the courthouse at 1:00 p.m. on
the day of the detention hearing. The Receiving Home bus brings
the children to the lockup between 1:00 and 1:30. Intake inter-
views are held between 1:30 and the 3:00 p.m. hearing.

(3) Parvent and child are interviewed separately: pavent in the
waiting room, child in the lockup (which has not private inter-
viewing rooms) ;

(4) ISach child in detention has an attorney appointed to rep-
resent him at the detention hearing, and the attorney conducts
whatever interviews he can with child and parent during the
hour and a half prior to the hearing.*

Based on interviews with the parent and the child, the Intake Offi-
cer may either release the child or recommend that the child be re-
manded to the Receiving Flome or placed in another detention facility
pending an initial hearing.

Because all interviewing must be completed between 1:00 and 8:00
every afternoon, very little time is available for conducting meaning-

15 Tn flgenl 1069, 28 percent of the 5,350 delinguency cases were (dsposed of in this faghion.

1 New cusies go to the Intake Section; ¢hildven already under the Court’s jurlsdiction
are sereened by the Probatlon Section, Ifor convenience, we will refer to nll cases needing
sereening as handled by Intake,

17 In the confugion with each child being interviewed by lawyer and Intnke worker, chil-
dren often have trouble differentinting between the two,
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ful interviews and making judgments regarding detention or peti-
tioning. The 1:00 to 8:00 p.m. hours present special problems in con--
tacting schools and places of employment, since school officials and
employers may be out to lunch.’® Not only is interviewing done at one
of the most pressured times of day, but the necessity to make all pos-
sible contacts in detention cases before the 3:00 p.m. hearing fre-
quently results in slighting interviews in community cases. These are
scheduled for 1:00 p.m. interviewing also, though they are rarely
held on time. Sometimes the supervisors must be called on to conduct
community case interviews, when Intake Officers cannot sandsvich
in the interview before court appearance; sometimes the community
children are forced to wait until {he Intake Officer returns from court;
flometimes the interviews have to be postponed until the following
ay.

It is often impossible to gather information on all of the relevant
factors in the short space of time allotted for screening. Despite this,
the Intake Officer usually makes a recommendation based on the in-
formation he has by the close of the interview and the weeks betiween
Intake interview and initial hearing ave not used to gather supple-
mental information concerning the need for petitioning or for holding
a child in detention.

Each Intake Officer conducts an average of four community case
interviews per day and one or more detention case interviews. Com-
munity children and their parents are interviewed in the Intake of-
fices, located in a building adjacent to the courthouse. Detained chil-
dren are interviewed in the courthouse lockup and their parents
in courthouse waiting rooms. Since interviews in both kinds of cases
are scheduled each day at 1:00 p.m., an Intake Officer’s physical
presence is often required in two different buildings at once.

Intake Officers ave required to attend the detention hearing on each
case they have interviewed; yet no effort is made to schedule all of an
Intake Officer’s cases on a particular day before the same judge.
Judicial and non-judicial time is consequently wasted in waiting for
the appearance of an Intake Officer who is testifying before another
judge m another courtroom.

From an inventory of 1,237 cases awaiting initial hearing on Au-
gust 4, 1969, we found that all 1,237 cases had been processed by In-
take within an average of 4-10 days. The relative dispatch with which
these cases were processed at Intake contrasts sharply with the delays
they later encountered: as of August 4, 1969, these cases had been
awaiting an initial hearing from 58 to 245 days. This clearly indi-
cates that delay prior to initial hearing cannot be attributed to delays
in Intake Processing. (See Table I.)

¥ A number of Intake Ofleers have reported difliculty In obtaining information on a
student from D,C, schools, even whea contact i made promptly, Two people were
recently hired ns schonl linigong to work within the school system, refrieving {nformntion,
and this may faellitate tinely colleetion of the necessary hackgronnd informatlon.
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TABLE |
Average intake Average age of
pracessing time cases awaiting
: © (from receipt initial hearing
Intake officer Number of cases of complaint) as of Alllgé 3'1
days) (days)
119 ¢ 31.9 123',3
35 4.1 203.0
134 4.3 132.6
118 6.0 121.9
139 6.1 120.4
65 6.2 57.8
140 6.5 121.6
142 6.5 123.5
136 7.4 110.5
79 8.5 86.4
114 9.9 100.6
16 10.8 244,9

1 This is not the average time to an initial hearing, It is the average time the cases active in intake on Aug. 4, 1969,
had been awaiting initial hearing, Many are still pending, i B R N
. 2 Although intake officer No. 12 had ‘resigned several months prior to Aug. 4, 1969, 16 of his cases were still pending
initial hearing on that date. Actually there were 11 intake officers on Aug. 4.

Findings

Our findings with respect to case processing prior to initial hearing
were as follows: ‘

1. The actual decision to petition is, with a few exceptions, made
by the close of the initial Intake interview. The time that elapses be-
tween Intake’s decision to petition and the initial hearing is not gen-
erally used to reconsider, gather more information, or consult sources
that could not be reached during the short afternoon period scheduled
for the Intake interview.

2. The amount of time required in the Intake paperwork process
(which consists of writing up summaries of the Intake interview and
the petition-request form prior to seeking approval of the supervisor
and section chicf), is such that, in routine cases, there should be little
difficulty in completing Intake investigations as they are presently
conducted and making the decision to petition zhe same day the com-
plaint is filled with the court.X®

8. From Intake, the petition papers go to the Petition Unit of the
Clerk’s Office to be docketed, and from there to an assistant Corpora-
tion ‘Counsel for approval. The average time for Corporation Counsel
processing is under 2 days. ,

_4. The papers are returned to the Petition Clerk for typing and
signing of the petition and for collection of related dockets. Due to
the lack of an adequate filing system, the collection of related dockets
can be a very time-consuming process, sometimes taking as much as
one full day in a single case. Cases then go to the Assignment Clerk
for calendaring. It is at these two points in the Clerk’s Office that
major delays occur. The Petition Clerk usually takes approximately
3 weels to 1 month to get the petition filed,®® and the Assignment

W If there were to be a more In-depth investigntion prior to petittoning than 1s made at
the present time, more time would be needed, T 1t {8 congidered desirable that Intnke
investigations be substantinlly more comprehensive, statutorily controlled informal adjust-
n:)(;lr;t‘ roc]edures such as those set forth in footnote # on p, 176 of this report might be
¢ deroed,

20.0Of the cases covered In our firgt-complaint sample ; the median time papers remalned
with the Petition Clerk prior to filing of the petitfon was 1 month; over 15% of the cases
were there over 2 months : and gome as long as 9 months,
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Clerk customarily calendars community case initial hearings a mini-
mum of 3 weeks after the date the petition is filed.>

One proffered explanation for the Petition Clerk’s delay is the fail-
ure of Youth Division or arresting officers to come to court to sign peti-
tions. For example, Youth Division officers customarily come only on
Thursfllays. Thus, it often takes 5-10 days before the signature is
entered.

‘While this situation could be remedied by having the arresting officer-
come to court immediately (recommendations on this point are devel-
oped more fully in the Corporation Counsel section), it should be noted
that present law does not require a police officer’s signature for filing
a petition. In fact, law violation petitions occasionally go forward on
the Intake Ofticer’s signature, if not signed by the police officer prior
to the initial hearing. Thus, the delay engendered by awaiting police
signatures is unnecessary.

5. Delays occur in the appointment of counsel. The Assignment Clerk
calendars community case initial hearings 3 weeks in advance. Thus,
there is a minimum 3-week delay from the time the petition is filed to
an initial hearing. If an attorney has been requested, the initial hearing
is not supposed to be calendared until an attorney has been appointed.
Since there is a backlog of cases awaiting appointment of counsel in the
Attorney Advisor’s Office, there can be additional delay pending
appointment.

6. For children in detention, the total process time from the order
to remand to initial hearing talkes between two weeks and four
months.** One judge has attempted to expedite initial hearings in cases
of children ordered remanded by him, by writing a 7-day Timitation
into the detention order (order to expire if initial hearing not held
within 7 days). Despite this, initial hearings are not in practice being
held ‘within the prescribed 7 days. On Corporation Counsel motion or
by application to another judge, the preseribed detention period can
easily be extended until an initial hearing can be held on the Court’s
own schedule.

TFor community-released children, initial hearings are rarely sched-
uled sooner than 3 months after the alleged offense. Most of them are
scheduled for some time between 3 and 12 months later,*? meaning that
process time up to initial hearing is frequently as long as a year.

Recommendations

1. Strict time limits should be established for filing of the petition.
‘Where the child has been held in detention, the petition should be filed
no later than the next court day. Children who Lave been released to

o Detentlon enges are ealendared for inltlal hearing more quickly than community cases
since 2 or 8 slots are left open for detention enses on each initinl henring ealendar, It should
he noted, however, thit these slots are not sufliclent to keep abreast of the numniber of
detention cases remanded to the Recelving Home each week,

22 These statistics were derived from 3 file sampleg (one of first-complaint cnses, one from
the docket Index cards, and ong from. the randomly unfiled cnses on chairs, boxes, and
riodintors) ; in-court observation of initinl hearings over a 3-month period (August——choher,
1069) ; and interviews with attorneys, judges, and court personnel, The ranges held true
in éach of the snmples and our in-court observations. The range {s accounted for by the
fact that the Assignment Clerk attempts to alternate the oldest cases with some newer
ones on cach initinl hedring calendar,
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the community should either be petitioned or dismissed no later than
five court days following receipt of of the complaint.*

2. Intake hours and processes should be revised so that interviews
are held and investigations begun early in the day. This would mean
that the decision to petition could be made around the middle of the
day, so that those children who are to be petitioned can be brought be-
fore a judge later that same day, or, in any event, no later than the
next court aay. Toward thisend:

(a) Each Intake Officer should be assigned either detention or
community cases but not both on the same day.

(b) Detained children should be brought in from the Receiving
Homo at 9:00 a.am., rather than at 1:00 p.m., to allow more time
for meaningful preliminary inquiries (as well as attorney inter-
views and investigations).

(c¢) Children released to the community should similarly report
to the Court at 9:00 a.m., for prompt Intake interviewing, so that
an initial hearing may be held the same day.

3. Once Intake has completed enough of a preliminary inqury to
determine that the case should go forward, the complaint should be
forwarded to the Corporation Counsel, who should actively screen each
case for sufliciency of the evidence and general prosecutorial merit.
Arresting officers and any other witnesses necessary to the decision to
petition should report to the Corporation Counsel routinely after a
complaint has been made out.*

The Corporation Counsel should have final authority to decide
whether to petition a case, and, once that decision has been made, should
assume responsibility for preparing and filing the petition.?

4. Attorneys should be appointed as soon as possible, and in any
event, prior to the first court appearance. So long as the present delays
in filing of the petition and/ox first court appearance continue, at-
torneys should be appointed immediately upon the Intake decision to
petition the case. (Further recommendations as to a system for im-
mediate appointment of counsel ave set forth on pages 186188, infra.)

=B If the Court feels it would be benefleinl to allow time for informal adjustment of
selected community cases, rather than lmmediate filing of the petition in every case, con-
sideration should be given to spelling out a procedure for statutorily regulated and judiclally
supervised informal adjustment, for a perfod up to 2 months, with a posgsible judicial
extension for a maximim of one more month, but only provided :

(1) The facts bring the ease within the jurisdiction of the court;

(2) Coumnsel has been appointed to represent the ehild

(3) The child anid his parents consent to informal adjustment ; and

(4) Statements made nt informal adjustment conferences are inndmisgible as evidence
at subsequent fact-finding hearings,
_.See Uniform Juvenile Court Act, §10, N,W. Family Court Act §§ 333 and 734 (Me-
I\inuo;,', 1063) ; Hawaii Rev. Laws § 333-12 (Supp. 19675) ; Maryland Code, Art. 26, § 70-7
(1969) ; 1)1, Stat, Ann., c¢h, 37, § 703-8 (Supp, 19606),

2t An alternative procedure for the initlal deeision to petition was given scrions con-
slderation by this Study. Under this procedure, which would require legislative changes,
all complaints would go immediately to the Corporation Counsel for Initial sereening rather
than to Intake; the Corporntlon Counsel would make the initial decision to petition and
have the ehild promptly brought before a judge. Intake could present o social recom-
mendation in favor of dismissal of the case to the judge, Beeause thig is an open question
with strong arguments on both sldes, and hecause our other recommendations Involve
gubstantial changes in the Corporation Counsel role whicli will require major efforts to
implement, we have refrained from making n positlve recommendniion along these lines
at this' time. However, we suggest thint 1t he given serlious consideration.

= Tha Corporntion Counsel and the Court could consult with the Court of General Ses-
slong for further specifics on strewmlining and timing the preliminary aspects of the Initial
papering process, While improvements eould periiaps be made in :Court of General Sessions
operations, its procedures in this area are so much morve efliclent than the Juvenile Court's
ag to serve us a suggested model at this time,
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5. For all cases the initial hearing should be held no later than the
end of the next court day following the filing of a petition and should
be combined with the probable cause hearing, if requested. For chil-
dren in detention, the initial hearing should be combined with the hear-
ing on the question of detention. For good cause shown, the Court could
postpone the probable cause part of the hearing, in which event there
could also be a postponement of the entry of a plea.

2. CALENDAR JMANAGEMENT
a. General

The total picture in the Juvenile Court is one of an organization
without any effective or efficient overall approach to caseflow or calen-
dar management by cither judicial or non-judicial personnel. A recent
experimental jury calendar in October, 1969, involved a limited man-
agement effort on one of the Court’s 16 calendars, to the exclusion of the
other 15, many of which backed up substantially during that month.

Much of the time the Juvenile Court judges work long hours and
the majority of our criticisms in this report relate not to the actual
hours the judges ave working, but to the ways in which efforts ave ex-
pended and in what is in fact being accomplished during those hours
on the bench.

A court as a public organization has an obligation to its users and
the public to operate in a systematic fashion, establish standardized
procedures, make them known to the public, and itself adhere to them.
Serious management problems are generated when this is not done,
and in the Juvenile C'ourt this is not being done.

b. Allocation of Judicial Bench Time

Matters involving work division among the judges over a long-term
period are appropriately the concern of all the judges on the court;
and, particularly mn a small three-judge court, shoul d be decided by the
Chief Judge only after consultation among the judges. Nevertheless,
work division among the judges is determined by policy guidelines laid
down by the Chief Judge alone. As of November, 1969, these determi-
nations were being made without consultation with the associate
judges. One judge sits primarily on juvenile initial, detention, and dis-
position hearings and is never assigned to court or jury trials. A second
sits primarily on court and jury trials and adult matters, and on some
disposition hearings, and is never assigned to initial hearings. The
third judge sits on all matters, but primarily trials and dispositions
and adult matters.2

Judicial bench time is divided among 16 calendars (see Chart on the
following page). ' ,

Sixteen separate calendars are too many for simplified coordinated
management in a three-judge court. The very existence of so many
calendars generates a complexity at odds with the basic principles of
calendar management and creates needless scheduling problems.®

e Ag stated on pp, 158169, hecause of the sysfem of work diviston, certain descriptions
of hearlog procedures may be most refleetive of the policles and procedures of whichever of
the three judges handles the bulk of the matters under disenssion.,

1 Tmaglne the ehaos that could ocenr if tlie U8, District Court had separate enlendnrs
for tort eases, contract eases for U.8, plalntiffs, contract enses for private plaintiffs, anti-
trust cnses, ete,, Tor every category of case filed in the court. That is analogous to the
culendar fragmentation presently praeticed in the Juvenile Court,
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16 Carenpars Amone Waicn Juvician Benom Tmie Is Divioep

For Juveniles For Adults
*1. Detention hearings 1. Adult Arraignment
*2. Initial hearings % 2. Adult Preliminary Hearings
3. Beyond control, Section I, 3. Adult Court Trial

and WAPC cases (a special
calendar is set aside.for
these cases, which are han-
dled by Friends of the Ju-
venile Court volunteer at-
torneys in hearings sched-
uled Thursday afternoons)
4. De:l]ja%ncle)llcy (brought by 4. Adult Jury Trial
w
. Special 22  (These include 5. Adult Disposition
waiver hearings, arguments
on motions, and any other
matters not falling into an-
other specific category)
*@. Calendar calls for court trials
*7. Court trials
*8. Calendar calis for jury trials
*9. Jury trials
*#10. Disposition hearings
11. Traffic—before a  judge
(These involve cases which
have been continued from a
hearing before a Hearing
Officer because the juvenile
(¢) denied involve-
ment,
() declined to waive
hearing before a
judge, or
(¢) wants court re-
view of  the
Hearing  Offi-
cer’s decision

&t

RECOMMENDATION

The Court should adopt a modified individual calendar method of
worle division, under which one judge should be assigned for long-
term rotation to the hearing at which the child is first Brought before
the court, to handle all preliminary matters that involve disclosure of
significant social information. In all cases where a denial of allega-
tions is entered, the case should immediately be assigned to one of the
other judges who would handle it through disposition. This system
would maximize continuity while insuring that the judge sitting on the
fact-finding hearing would not have been exposed to social information

28 Probable eause hearings are either combined with the initial hearing or placed on the
-specinl henring calendar, They are only held for children in detention,

*Thoge cnlendars marked by asterisks represent the major aspects of juvenile caseflow
-and will be dealt with in greater detail in this report,
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which would normally be inadmissible in a fact-finding hearing, al-
though relevant at preliminary stages.

Under the suggested system one judge would be assigned to handle
all preliminary matters (e.g., initial and waiver hearings). We have
suggested this assignment be for a relatively long term to establish
«continuity of procedures and enable the assignment judge to develop
andmaintain realistic case-setting: policies.

If a child enters a plea of involvement, in order to maximize con-
tinuity this judge would schedule disposition of the case for his own
calendar. In all cases where u denial of allegations is entered, he would
function as an assignment judge and, having the calendars of the other
judges before him, assign the case to a judge and set a trial date. The
Judge to whom the case has been assigned should hear all motions and
.conduct all further matters on an individual calendar basis.

Under an individual calendar system there can be a clearly defined
:allocation of judicial responsibility, which would be of major value
in the Juwvenile Court at this time. However, this system presupposes
underlying cooperation and commitment to making the system work.
An individual calendar cannot be operated effectively unless the
judges establish uniform policies and procedures and coordinate their
-operations.

Because of the emphasis on social factors and diversion of children
from the court process it other resources can be found better equipped
‘to deal with the child’s particular problem, preliminary proceedings in
Juvenile Court frequently involve the disclosure of substantial social
information of which it would be inappropriate for a izier of fact to
have cognizance. This becomes particularly cogent if (as proposed in
the pending Juvenile Code legislation) * the right to a jury trial is
:abolished. For this reason, we have not recommended acdoption of a
regular individual calendar system of work division, but rather a
modification thereof, under which one judge would function in pre-
liminary matters and as assignment judge, and the others would han-
dle cases on an individual calendar basis once they have been assigned
to them. '

We strongly urge the Court to hire and train perscnnel who can
plan and implement a calendar system along these lines, and suggest
that they confer with the judges and court personnel operating on an
individual calendar system in the U.S. District Court for particulars
.on how such a system could best be put into immediate operation.

e. Case-Setting Policies and Continuances

In the other trial courts in the District we found the daily calendars
were routinely overset. In the Juvenile Court, the initial hearing and
«calender call calendars of at least one judge were set in terms of how
many cases that judge could handle in the allotted time 4f every case
went forward. No additional cases were set to cover the contingen-
«cies of calendar breakdowns, thus resulting in considerable waste of
judicial bench-+ rne.

As a calendaring technique, in setting calendars of this sort which
involve relatively rapid handling of a large number of cases, it gen-
-erally would be better to slightly overset the calendar—even in a sit-

@ See 8. 2081 and 4R, 14224 (91st Cong.).
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uation where a prior assessment has been made as to which cases will
go forward.

On the other hand, the jury trial calendars prior to October were
in much the same situation as in other courts—i.e., although calendars
were grossly overset in terms of the number of jury trials a judge
could reasonably process in one day, the lack of prior judicial and
clerical control, combined with the overly lenient continuance policies
which were necessitated by the substantially overset calendars, led to
calendar breakdowns which not only wasted judicial time, but incon-
venienced attorneys, witnesses, and respondents by necessitating un-
necessary trips to courts.

Once a court responds to calendar breakdowns by increasing the
number of cases set for trial substantially beyond its capacity to
handle the cases set, the judges—although they may not intend to be
lenient—are forced by circumstances to exercise what in effect
becomes a lenient or liberal continuance policy. Since the court will
have to continue a certain number of cases, it becomes more prone to
grant continuances for less compelling reasons. Furthermore, that
extra pressure on the parties to be prepared to go forward dissipates
‘as the likelihood of having a case continued increases. This, in turn,
generates more demands for continuances.

There are no Court rules governing continnances and no stated con-
tinuance policies. Large numbers of continuances are granted on the
day of trial. In many cases attorneys do not even appear on the trial
date, and the Court automatically continues the case. TWhatever sanc-
tions are imposed are ineffective in bringing certainty to trial
calendars.

Calendars are set in the following fashion. After consulting with
Intake, Probation, and the Department of Public Welfare concerning
their needs and most pressing backlog problems, the Clerk of the Court
prepares a calendar schedule on a quarterly basis. This is then reviewed
and approved by the Chief Judge.

The calendar is blocked out in morning and afternoon hearing units
per judge,® in terms of the type of case and the hearing stage. If back-
log problems scem to be centered around one particular hearing stage,
more judicial time is calendared for hearings in the problem stage. For
example, until October, 1969, juvenile jury trials were scheduled for
one judge two days a week, every other week. The backlog of jury
demands then rose so substantially (from 34 in June, to 290 by June,
1969) that in October, 1969, the Court scheduled one judge to hold a
month of daily jury trials, and another to call the jury calendar to
insure ready cases.’*

Tssentially this brush-fire approach to calendaring results in shift-
ing the apparent backlog at regulav intervals.

In general, a set number of cases are calendared per morning or
afternoon: e.g., 15 initial hearings per session; 25 calendar call cases

30 Morning sessions ave scheduled to hegln at 10:00 am, and continue until 12:00 or
12:30, unless the calendar is completed earlier, Afternoon sessions are scheduled to hegin
at 2:00 p.n, and go until §:00 p.., or whenever finished, Detention hearings are scheduled
for one judge every afternoon af 3:00 p.m, If there are too many detention cases for
%llmt judge to handle, as other judges finish thelr calendars detentlon cages are rauted to

iem,

SYWith regard fo adult versus juvenile jurisdietfon, the Court has recently taken a
sindlnr approaeh, Because of greater increases In the juvenile haeklog than in adult enses,
about 00 pereent of avallable judge time was calendared for juvenile cases in September
and October, 1969, It may be expected that the adult backlog will mount correspondingly,
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for court trials; 8 to 12 jury trials; 20 dependency hearings; 10 beyond
control and Section I cases. Prior to the hearing no one checks on the
readiness of each individual case on the caiendar. There is generally
ro review to determine the relationship among the number of cases
0%, the average length of time each hearing takes,®* each judge’s per-
formance rate, and the likelihood of calendar breakdowns.®* When
calendar breakdowns occur, there is no review to determine the reason
and take corrective action to reduce the likelihood of its occurring in
the future.

While advance planning is necessary and desirable, effective cal-
endar control can only be achieved if, along with long-range plan-
ning, constant and ongoing attention is given to calendar management
on a daily basis. Clerical personnel under judicial supervision should
be made responsible for ascertaining the status of each individual case
on the calendar prior to the day set for court hearing. Judgments
should be made as to the likelihood of the case going forward; the
length of time it is likely to take, etc.; and these should be borne in
mind in making a determination as to how many cases to set for each
judge’s calendar on any given day. This type of pre-planning and
attention to individual cases by clerical personnel under judicial
supervision before cases are brought before a judge would greatly
minimize the amount of judicial time wasted, yet it is totally absent
in the Juvenile Court. At present, there is no recognition of the im-
portance of treating each case as a distinct entity for scheduling pur-
poses, and making an assessment based on the specific needs of that
case. Scheduling m the Clerk’s Office is usually done without knowl-
edge of, or attempt to determine, the individual readiness of each case
prior to placing it on a calendar for court hearing.

RECOMDMENDATIONS

1. Restrictive continuance policies should be set and observed, and
case-setting policies developed which realistically reflect available
indicial manpower and past performance rates of each judge.

2. It will be necessary to deterniine how many cases each judge can
handle in an average week or month. This will involve examination
of recent statistics to determine average performance rates, as well
as a determination of now many cases can be expected to be disposed
of short of “rial. This presupposes an effective management informa-
tion systen. wnder which relevant information is routinely gatherved,
processed, and made available to the judges and court personnel. With
those factors in mind, the Court should be able to construet a realistic
trial calender.

3. One additional factor must be kept in mind. This type of assess-
ment and planning will only be effective if there has been prior suner-

2 Although, upon ceenslon, some take longer than the time estimates set forth hereln,
as presently conducted the average detentlon hearing usually takes about 5 minutes.
The average initinl henring and disposition hearing each fuke approximately 10 minutes,
and seldom longer than 15 minutes, Ninety percent of the jury trials held over the past
year were completed In 1 day or less. On the average, court trinls may take hetween one
and three hours, At this point we do not express an opinion as to the ndequacy or
inndequacey of the time allofted to each class of court husiness,

$iThere §s one reported cxception to the statement in the text, Four jury cases used
to be scheduled each jury day. When the judge assigned to jury trialg repor’ a cnlendar
breakdowns, this number was raised to 8, then to 12-——n technique whieh, 4t should be
noted, aid not result in more_jury trinls belng held, becnusge the same uncontrolled factors
which were operating to induce brenkdowns or continuances on a 4-case calendar con-
tlnued in operntlon regordless of the number of cases schieduled.
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vision and control over the cases being set for each calendar, so that
the evaluation is made in light of specific judgments as to each case..

d. Interest of Litigants, Attorneys and Witnesses

A large amount of time is wasted by litigants, attorneys and wit-~
nesses each day in the Juvenile Court due to the Court’s haphazard
mode of operation.

Neither judicial nor non-judicial personnel feel any obligation to-
Thave proceedings go forward at the times people are told tTley will.
By this we do not allude to normal 5 or 10 minute delays a court may
experience in getting started each day.** On a daily basis hearings in
the Juvenile Court are scheduled for different hours than the Court
plans to sit. Attorneys, respondents, probation officers, witnesses, etc.,
are all told to come to court at 9:00 a.m., although court does not start
until 10:00 a.m., and often somewhat later. For afternoon sessions,
they are told to appear at 1:00 p.m. when the court does not convene
until 2:00 p.m., and often later. Thus, not only do court personnel, at-
torneys, and the public waste needless hours waiting around an over-
crowded courthouse that lacks any comfortable waiting room facilties,
but expectations are created that matters will not go forward as
scheduled. As a rasult, people feel free to be late, and attorneys regu-
larly undertake obligations to be in other courts when scheduled for
a Juvenile Court appearance.

It becomes difficult for a court to impose sanctions for irresponsible:
behavior when the situation is generated by the court’s own relaxed.
attitude to the schedules it has set.

RECOMMENDATION

The Court should publish and adhere to standardized working
hours in order to create the expectation that things will go forward as
scheduled and on time, and impose sanctions on persons who are late:
or do not show up.

e. Moiions

Although the Quarterly Statistics]l Report, July-September, 1969,
indicates only 2 motions pending at the close of fiscal year 1969, and
4 on September 30, 1969, in our samples and interviews with practi-
tioners 1n the Court we came across numerous motions which have
been filed but never acted upon. The Corporation Counsel usually
does not respond to motions and the Court does not schedule them for
hearing or rule on them.

While there are court rules governing the filing of motions, there
are no established rules or procedures to provide that the Court con-
sider them, and on a regular basis the Court is not considering them.

Many motions—especially those attempting to expedite the proc-
ess—are eventually mooted out by other court action on the case. How-
ever, in some cases no further court action can be taken until a ruling
on the motion,*® Occasionally an attorney will resort to a habeas corpus
petition in the U.S. District Court in an effort to get consideration of

3 Tifforts should also be made to avold those d Vays,

% One such ease was reported in the Washington Post, December 11, 1069, It has been
get for jury trial December 10, but could not go forward because no ruling had heen
made on a motion to suppress evidence filed November 18, 1069, The case was postponed

to an undetermined date, the child remanded to the Recelving Home, and no date was
get for a hearing on the motion,
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a matter the Juvenile Court has, through studied inaction, refused to
consider.
RECOMMENDATION

The ‘Court should establish and itself adhere to standardized pr'o-
cedures under which motions will be heard and decided within a
reasonable, preestablished time.

fi Appointment of Counsel *
Legal Basis for Appointment of Counsel

By case law, there is a right to counsel in juvenile law violation
and probation revocation proceedings, and by practice the Court has
extended the right to need of supervision cases. The Court has also
extended the right to counsel to all adult cases in the Juvenile Court.
Rule 23 of the Juvenile ‘Court (as amended October 14, 1968) pro-
vides for automatic, non-waivable appointment of counsel in all cases
where the court is seriously considering waiver of a juvenile whose
parents connot afford an attorney. Rule 6 A of the Juvenile Court
(effective July 1, 1969) provides for advising juveniles in other cases
of their right to counsel, and for appointment by the Court if re-
quested, but the right to counsel in non-waiver cases may be waived
by the child or his parents on his behalf.

Pursuant to Judge Fauntleroy’s approval of a voucher for com-
pensation under the Criminal Justice Act, the Judicial Council re-
cently acted to bring juvenile proccedings within the scope of the
Criminal Justice Act of 1964 by extending the compensation plan of
the Criminal Justice Act to “proceedings befure the Juvenile Court
for the District of Columbia.” #¢ The Juvenile Court, in a document
entitled “The Juvenile Court of the District of Columbia and the
Criminal Justice Act” has, however, interpreted this coverage to ex-
clude juvenile petty offenses and need of supervision cases.

While it is true that the Criminal Justice Act itself excludes adult
petty offenses from its compensation scheme, there is a crucial differ-
ence between adult and juvenile petty offenses. For adults, punishment
in such cases cannot exceed six months, whereas children may be in-
carcerated in delinquents’ institutions until age 21 for committing
identical offenses or being “in need of supervision.” 3

Rule 6 B of the Juvenile Court, effective July 1, 1969, directs the
Chief Judge’s Legal Assistant (hereafter referred to as “Attorney Ad-
visor”) to maintain a panel of attorneys composed of volunieer pri-
vate attorneys, Legal Aid Agency attorneys and Georgetown Legal
Interns. From these panel lists, the Chief Judge is to make all ap-
pointments for representation of indigent persons. Wherever possible,
the Attorney Advisor is directed to determine the need and desire for
appointed counsel prior to a person’s initial eourt appearance. She

% One such cxample 18 Firksey v. Thompson. The child has been In detentfon since
June, 1969, A motion for a speedy trial was filed in the Juvenile Court September 23, 1909,
The Corporation Counsel never responded to the motion; the Court has not deeided 1t}
and no trial date has been set. A habeas corpus petition ralging the speedy trial issue
was filed in U.8S, Digtrict Court December 81, 1969,

27 Seo Appendix I for a description of the method of appolinting counsel,

88 4Plnn for Furmlshing Representation for Indigents in the Dbfstrlct of Columbia. (AB
Modified May 13, 1069)."” Herelnafter referred to ag “Modifled Plan,”

% The Supreme Court in Duncan v, Louisiana, 301 U.S, 145 (1968), indicated that
the maxtmum penalty authorized by law, ot the label or the actual sentence, was the
determinant factor in whether n cage should be adjudged a “petty offense.”
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then mails notices of appointment to attorneys on the panel list. The
Chief Judge may impose restrictions upon the maximum number of
defendants whom any attorney may represent, and no attorney may be
compensated under the Criminal Justice Act for representation in
excess of the prescribed number of appointments.

Essentially, Rule 6 B implements the requirement of the Judicial
Council’s Modified Plan. However, in practice, almost none of the re-
quirements of Rule 6 B or the Judicial Council’s Modified Plan are
being realized. In brief summary :

1. The Court has not maintained the type of regular panel of
qualified attorneys contemplated by the Criminal Justice Act.

2. An equitable distribution of appointments has not been
achieved. .

3. Attorneys appointed by the Juvenile Court are not required
to continue and often do not continue to represent persons at all
stages of proceedings until final disposition.

4. No compensation guidelines pursuant to the Criminal Jus-
tice Act have yet been established by the Juvenile Court.

Backlog of Appointments; Misallocation of Attorney Resources

In Qctober, 1969, the backlog of cases awaiting trial where an uttor-
ney had not yet been appointed was over 2,000. Iach week, 75~80 new
requests ave made for attorneys. Under the system then in operation
for appointment of counsel, the Attorney Advisor who made the ap-
pointment barely kept up with new requests, and, during the period
under survey, made few inroads on the existing backlog of cases await-
Ing appointment of an attorney.

No statistics are kept on the number of continuances and delays
caused by hiatus in the appointment of counsel. But courtroom obser-

rations reveal that initial hearings frequently have to be continued
because a child appears without counsel.

Over-Reliance on Volunteers and Imequitable Distribution of
Appointments

A basic problem with assignment of private counsel in the Juvenile
Court les in the Court’s policy of relying exclusively on attorneys
who consent to take cases and the Court’s willingness to promulgate
a policy whereby members of the bar are under obligation to accept
appointments,*

The Court is operating on a volunteer system, without exercising
sanctions against lawyers who refuse appointments. Up until July
1969, approximately 50 percent of those contacted mailed back refusals.
Under the present system, only those who have evidenced a willing-
ness and interest in taking cases are contacted, and there is an 80-90
percent acceptance rate within that group. It should be noted that
there are less than 200 lawyers on the volunteer list maintained by the

W Subsequently, Chief Judge Miller, in n letter doted February 27, 1070, informed us
that this number has been reduced o 300,

# Nelther the Tuvenile Court nor the Legal Ald Agency keeps statisties on the percentage
of totnl Juvenile Court representation handled by the private bar ag opposed to the Legnl
Ald Apency, Beglnning October 1, 1909, the Legal Ald Ageney planned to assign one member
of the D,C, Bar and one non-member full-tlme to Juvenile Court work, Two members of the
bhar were scheduled to pleir up juvenlle cases part-time, between stints nt the Court of
General Sesslong and the U,S, Distriet Court,
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Court, and not all of those are being utilized. Most appointments are
in fact being made to the same 15 or 20 attorneys. In some cases this
- is due to their availability around the courthouse; in others it is due
to the fact that the Attorney Advisor’s Office personally approves of
their approach to handling juvenile cases.

While it is appropriate for the Court to maintain a voluntary panel
of those attorneys who wish appointments on a regular basis, it is not
sufficient to rely solely on such a system—particularly after it has be-
come clear that the system is not producing sufficient numbers of
lawyers.

Personality Considerations and the Problem of Discretion Over
Appointments :

Personality considerations often figure predominantly in the dis-
tribution of appointments. This occurs because the office has adopted
a policy of attempting, where possible, to match individual attorney
and child on factors other than professional qualifications;*? because
it is under pressure from a few attorneys wishing appointments; and
because of the internal administrative tensions resulting from oper-
ation of the office under the policy guidance of the Chief Judge. The
discretion vested in the Office of the Attorney Advisor is checked by
no guidelines except those of the Modified Plan. And, as noted ear-
lier, those guidelines have not been faithfully followed in the first few
months of operation under the Criminal Justice Act.

Fragmented Representaiion

Since one of the advantages of representation of juveniles by coun-
sel is supposed to be the promotion of respect for the legal process, the
psychological effect on the child of a system of representation seems
a legitimate factor to consider. This factor was given some emphasis
by the Supreme Court in In re Gauls.

Under the present system of representation in the D.C. Juvenile
Court, fragmentation of representation may occur, or appear to the
child to occur, in two ways. The community-case child meets with and
is “counseled by” a law student interviewer, then receives an assigned
attorney. Since the law student has already questioned the child as to
his version of the incident, the child may well be confused by the later
appointment of a different lawyer. In the past the detention-case child
could have been interviewed and represented by a Legal Aid lawyer
for the detention hearing only. In beyond-control detention hearings,
a child is always represented by an attorney different from his ultimate
attorney. Thus, in these cases the potential psychological benefits of
having one constant, efficient, and effective attorney on the child’s side
may be sacrificed.

A more serious by-product of fivgmented representation is that in
detention cases where the detention-level lawyer is permitted to with-
draw after the detention hearing, the child may be remanded to the
+" Receiving Home indefinitely without an appointed attorney. In these
cages no one is alert to or responsible for securing the child’s freedom,

" “Yxor example, the office. may consider whether the child would benefit most from a
Harvard” or “Wall Street” type lawyer, a black or white lawyer, and so on. :

47-070 O—70—pt, 2-——13
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and the child may remain at the Receiving Home for months awaiting
appointment of counsel. One result is that attorneys, when finally ap-
pointed, are almost forced to advise entering guilty pleas in order to
get children quickly out of the Receiving Home and on probation. If
the attorney who had represented the child at the detention hearing
had stayed with the case, there would at least be someone responsible
for jogging the system to ensure that the case was scheduled for an
initial hearing within a reasonable time. To continue the present prac-
tice constitutes a de facto infringement of the right of counsel, since
many children are kept in a detention facility for months without rep-
resentation of counsel.

‘We do not believe, however, that employment of additional personnel
in the Attorney Advisor’s Office would result in more efficient opera-
tions, The failures in the appointment of counsel system spring basi-
cally from unenforced policies and ineffective systems and procedures.
By several criteria, the present appointment of counsel system is not
working well in the Juvenile Court. It is not producing sufficient
lawyers, nor is it producing them in timely fashion. The Judicial
Council’s guidelines as set forth in the Modified Plan remain largely
unimplemented : representation in juvenile cases is frequently frag-
mented, appointments are inequitably distributed, and experience and
skill of the attorneys are often ignored as selection criteria due to
pressures of time and personality considerations, The system is grossly
inefficient in the time wasted each day contacting detention case at-
torneys and the failure to make inroads on the existing backlog of
cases awaiting appointment of counsel. Resources are wasted on the
office of the Attorney Advisor that could be better spent toward addi-
tional resources for the Legal Aid Agency to enable it to establish a
coordinated appointment of counsel system for all of the courts, and to
provide additional lawyers to represent juveniles in this Court.

Recommendations

1. Appointment of counsel should be automatic in all cases in the
Juvenile Court. This was the recommendation of the National Crime
Commission,* and it is our recommendation for a number of reasons.
First, many children are too young or unsophisticated to understand
the point or purpose of representation by counsel and/or make an in-
formed decision regarding the necessity for counsel.* Second, unneces-
sary time now spent determining questions concerning the validity of
walver of counsel may be saved. 7hird, social work talent and legal
talent now spent informing children of the right to counsel (Intake

8 Phe Ohallenge of Orime in a Free Society, Report by the President’s Commission on
Law Enforcement and Administration of Tustice, (February, 1967), p. 87.

4 The reasons why an attorney can he valuable in proceedings against children may be
summarized as follows: gl) tha attorney can help develop evidence so that the judge is
nof: cast in the triple role of progecutor, defenge lawyer, and impartial judge; (2) the
attorney can geck preclse development of the evidence where s child may have committed a
partieular aet but not In o manner which could constitute any violation of law; (3) the
attorney can ingure that the child recelved whatever protections the law grants him, such
g to remain silent; (4) the experienced attorney can spenk for poorly eduented or
fnartleulate children and their parents who might otherwise be frightened by ¢ourt
confrontation; (5) the attorney enn assist in the dispositional phase by adducing or
questioning background frets or suggesting treatment possibilities; (6) the presence of an
attorney may present “the appearance as well a8 the actuality of fairness, impartinlity
and orderlinegs—-in short, the csgentialy of due process [which] may De n more impressive
and more therapeuntic nttitude so far asg the juvenile {8 concerned,’t I ¢ Gault, 387 U8, 1,
28 (1967), For additionnl rensons why a juvenile should not be considered competent to
walve counsel, see Lefsteln, Stapleton and Teitelbaum, “In Search of Xuvenlle Justice,'
Law and Socicty Review, Volume III, No. ¢ (May, 1960),'401, 587-88.
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Officers, law students in the Juvenile Court Legal Aid Project, and
judges) could be much more profitably used in other areas. The law
students, for example, could assist appointed attorneys in the investi-
gation and preparation of cases. Fourth, continuances for appoint-
ment of counsel would be eliminated if children routinely appeared at
all court hearings represented by counsel. #4fth, the knowledge that
counsel must automatically be appointed would enable the Juvenile
Court, the Legal Aid Agency and the private bar to work out a syste-
matic method for furnishing representation. Uncertainties involv-
ing waiver possibilities, timing of appointment, and exploration of the
child’s wishes could be eliminated from these agencies’ calculations.

2. Attorneys appointed to juvenile “need of supervision” cases should
be appointed under the same system that is set up for representation
generally in the Juvenile Court, and attorneys appointed to need of
supervision and petty offense cases should be entitled to compensation
under the Criminal Justice Act. The Judicial Council should act to
clarify Criminal Justice Act coverage for these cases. In the alterna-
tive, efforts should be made by the Court to process a voucher to deter-
mine whether these cases can be brought under Criminal Justice Act
coverage without additional legislation. If this is unsuccessful, neces-
sary legislation should be soug%b. So long as the dispositional possi-
bilities 1n petty offense and need of supervision cases are the same as
in delinquency cases (an indeterminate commitment until age 21),
these cases merit the same quality and constancy of representation as
law violation cases. This distinetion from adult cases has been recog-
nized to the extent that the Legal Aid Agency, although not author-
ized to provide representation in adult petty offense cases, is by statute
authorized to represent juveniles in both petty offense and need of
supervision cases.

3. Consistent with our recommendation for the other District of
Columbia courts, appointment of counsel in the Juvenile Court should
be coordinated by the Legal Aid Agency. The Legal Aid Agency
should handle about 60 percent of the burden of representation, the
private bar 40 percent.*® This will give the private bar an opportunity
to acquaint itself with Juvenile (“i‘%urt process and procedures, par-
ticipate in the business of that Court, and generally demonstrate its
interest in and responsibility for representation of children in the
Juvenile Court. Although appointments among the private bar should
be distributed equitably in accordance with demonstrated desire to
serve, a special panel of lawyers desiring constant appointments could
also be maintained. However, we believe it appropriate to recommend
that this initial 60-40 percent mix be viewed as an experiment. If the
Court is unable to secure sufficient participation from the private bar
under this system, then we would recommend that a system like the
New York law guardian program be instituted across the board. Under
that system as it operates in New York City, a permanent staft of
salaried attorneys from the Legal Aid Society handle 97 percent of
juvenile business in the New York Family Court. This has resulted
in swift, efficient and systematic representation of children, without

5 mhis gpecific ratlo hag been recommended, beeause it is consigtent with the terms of
the Puhlic Defender Service bill, 8. 2602, which hag passed the Senate and is_presently
pending before the House: and with the m'oi)osed expanglon plang of the Legnl Ald

Ageney s and thug should renlistically be capable of fulfillment within o relatively short
spnn of time,



188

any hiatus between receipt of complaints and appointment of counsel,
and it has promoted the development of expertise among those lawyers
who have chosen juvenile work.
g. Use of Hearing Officers

Five years ago, the position of Hearing Officer was created by the
Juvenile Court to siphon off some of the increasing workload of the
judges. The Hearing Officer performs selected duties which would
otherwise be performed by the judges. He makes recommendations to
the Chief Judge and other judges, and when these are approved by
them, they become the order of the Court. The responsibilities of the
Hearing Officer, and the number of hearings in each category for 1968
and 1969, are indicated in the following chart. Total hearings con-
ducted by the Hearing Officer decreased from 4,810 in 1968 to 4,137 in
1969.

Number of hearings

Fiscal {;;J Fiscal f(gegg

Disposition hearings on selected juvenile cases and review of juveniles on probation_. .. 1,672 1,912
Initial haarings on traffic cases ..o .o o\ cvo i memnmenn 305 331

Entry of support ordets in cases of children born out of wedlock or of nonsupport of
legitimate family members. ... o ... i, e aan 872 1,091
Review of cases in which adult defendant failed to appear for arraignment. 1,251 1,476
Review of cases to determine why defendant failed to secure cotnsel. .. .ocouneuenno-. 87 eieennnnnnn
L O SO 4,137 4,810

In assessing the operations of the Hearing Officer, we found the -
following problems:

(1) As a general rule, juveniles should be released from probation
in person, with dismissals without the child’s presence in court being
the exception rather than the rule—jyet the Hearing Officer conducts
more than half of the probation dismissal hearings without requiring
the child’s presence. While we recognize that this is due to the pres-
sures of the backlog and the decision by the Court to concentrate its
resources on the pre-dispositional stages, it is worth noting that the
deterrence value and appearance of dignity entailed in a formal ap-
pearance before a court, are sacrificed.

(2) Any child who does not appear with counsel waives the right
to counsel simultaneously with walving the vight to hearing before a
judge.*® Consistent with our recommendations for non-waivable coun-
sel in every case in the Juvenile Court, we recommend that all chil-
dren appearing before the IHearing Officer have counsel appointed
prior to such appearance.

(3) As a general principle, a referee system should be closely moni-
tored by a supervising judge and guidelines clearly established by
court rule to govern such things as court policies, procedures of ap-
peal from the Hearing Officer’s decision, etc. Such clearly articulated
guidelines, supervision, and procedures appeared to be lacking.

4 The prescribed court form for walver of appearance before a judge provides: “I do
hereby walve the hearing of thig matter by a-Judge and elect to proceed before the Hearing
Officer and spkak for myself,”
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RECOMMENDATION

Delegation of judicial functions to non-judicial officers has been
used in a number of state juvenile courts as a device to reduce the
judicial workload. While the delegation of judicial responsibility to
non-judicial officers seems superficially attractive as a way of reduc-
ing the court’s workload, as a matter of policy we agree with the New
York Family Court Act that intervention in the lives and liberty
of the children is a serious matter requiring affixation of judicial
responsibility in every case. Not only should judges be responsible for
all decisions involving children’s lives as a matter of policy, but also
psychological considerations demand the use of judges at all court
proceedings. During our study we gave serious consideration to a pro-
posal that magistrates be appointed to handle initial hearings. But
we rejected that proposal on the ground that the child’s initial con-
tact with the court is one of the points of major psychological impact.
Indeed, we felt that at every point in the judicial process, it is worth
the effort and expense to have the hearing presided over by a judge.
This recommendation is premised on policy grounds and is not m-
tended as a criticism on the handling of cases by the Hearing Officer.

However, because of the crisis backlog situation in the Juvenile
Court at the present time, and the inability of the Court to cope
with its growing caseload, we are faced with a situation where we
cannot recommend that the Court on principle dispose of an author-
ized employee who is in a position to help carry the burden of these
cases, Thus, as a temporary measure, we recommend that the Hearing
Officer be used to help dispose of the backlog.

3. HEARING PROCEDURES

a. Preliminary Stages
As stated previously, the Court has been concentrating most of its
resources on the preliminary stages of the proceedings. These are han-
dled in the following fashion :

Detention Hearings

On its quarterly calendar projections the Clerk’s Office allots between
25-30 percent of the aggregate judge-time available to the Court to
detention hearings. The projections provide that all three judges be
ayailable for detention hearings every afternoon. However, in practice,
the Chief Judge had been taking them on a regular basis, every day,
beginning shortly after 3:00 p.m. Lf there were too many cases for him
to handle, detention hearing cases were routed to the other judges when
their other calendars were finished. The judges sit until the last case is
heard.*” There were 1,409 detention hearings held in fiscal 1969. During
the period of our in-court investigations the fraction of children re-
leased at these hearings was around one-third. Court figures indicate
that it generally is about one-fourth. Attorneys are automatically ap-
pointed to represent all children subject to detention hearings, and the
hearings are routinely held the next day after arrest.

While the promptness of the detention hearing and the systematic
appointment of counsel are commendable, and beneficial to those chil-

47 Dhis {8 usually around 5:00 p,m,, hut on Mondays, when there are substanttally more
cages because of weekend arrests, judges sometimes sit until 6.:30 or 7:00 p.m,
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dren who are released, there are two major problems with the detention
hearing in its present form:

él) %ecause so much delay generally occurs between the time of an
order of remand to the Receiving Home and the filing of a petition, and
again between the time a petition is filed and the time of initial hear-
ing, a child can be held for months under official judicial sanction with-
out the filing of formal charges or a determination of probable cause.
In other words, the effect of the detention hea,rin% is to put a judicial
stamp of approval on prolonged incarceration without formal charges.
This situation is aggravated by the fact that the attorney appointed
for the detention hearing often drops out of the case once the hearing
is over, so that the child may be officially detained for months with no
attorney to contest this state of affairs.

(2) Needless duplication of effort and waste of judge-time are
occasioned because a second hearing must be scheduled to read charges,
take pleas, and if a probable cause hearing is asked for, hear probable
cause, despite the fact that in most cases these could be combined into
a single hearing with the detention question. Twenty-five per cent of
the initial hearigs scheduled in fiscal 1969 involved children who had
been previously in court for detention hearings.

INITIAL HEARING

In the ordinary course of events, the child’s first formal appearance
before a judge after a petition has been filed is the initial hearing.*®
If a probable cause hearing has been requested for a child in deten-
tion, it may be combined with the initial hearing.®®

As noted earlier, it may be anywhere from 2 weeks to 4 months in
detention cases and 8 months to a year in community cases before
cases are first set down for initial hearing. These lengthy delays are
compounded by a high continuance rate. Ifor example, in delinquency
cases in fiscal 1969, 5,087 initial hearings were scheduled. Due to failure
of service of process, non-appearance of attorneys® or respondents,
and a variety of other factors, 30 percent of these had to be continued.
During August~October 1969, our observations indicated that even
this high percentage of continuances had risen substantially, so that
only half of the initial hearings scheduled were actually being held.
As a result, the judge primarily responsible for the initial hearing
calendar during this period seldom spent over one hour of his morning
on initial hearings. The rest of the time was spent on miscellaneous
functions such as issuing attachments, requesting that attorneys be
located, and ordering searches for lost dockets. The other judge as-
signed to initial hearings usually handled a mixed calendar of dis-
positions, initial hearings and miscellaneous matters; and, perhaps as
a result of the mix of business which included disposition hearings
where there was a greater likelihcod of the parties actually showing
up, had more productive use of bench-time in terms of his total calen-

_dar. However, the number of initial hearings in which parties did not
show up, files were lost or the case failed to go forward for other rea-
sons held constant for this judge as well. Thus, although more of his

4 One exceptlon to this would be if a walver hea