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FINDINGS AND CONCLUSIONS
The Committee on Corrections Policy and Facility Needs found that:
1) There appears to be no immediate need for additional residential
facilities at Montana State Prison; should the prison population
increase so as to require additional facilities, careful consider-
ation should be given to residential alternatives outside the prison;

2) Work rehabilitation and job training should be considered as
worthwhile alternatives; and

3) The Committee views with alarm the increased incarceration
rates recently experienced in Montana.

SUMMARY OF RECOMMENDATIONS - CORRECTIONS

The Committee on Corrections Policy and Facility Needs recommends
to the 47th Legislature:

1) That the Correctional Needs Report from the Department of

Institutions be commended to the 47th Legislature for their
consideration; and

2) That this state make a major commitment to adult probation
and parole.

SUMMARY OF RECOMMENDATIONS - SENTENCING

The Committee on Corrections Policy and Facility Needs recommends
to the 47th Legislature:

1) That plea bargaining be an open process with a written record;

2) That the state be allowed to request an appellate review of a
legal or a deferred sentence;

3) That the maximum period for deferred imposition of a sentence
for a felony be increased from 3 to 5 years;

4) That fines and assessment of costs in felony criminal cases
be allowed and community service as a condition of deferred or
suspended sentence be allowed;

5) That additional sentences for crimes committed with a dangerous
weapon run consecutively with the sentence provided for that offense;

6) That there be increased punishment of persons who have been
convicted of three separate felonies;
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7) That the period of time served before an offender is eligible
for parole be increased from one-quarter to one-half for a non-
dangerous offender, and from one-half to two-thirds for a dangerous
offender;

8) That the good-time allowance for self-help programs and blood
donations be eliminated and that it be clarified that good time
is not earned while on parole; and

9) That a corrections board of visitors be created.

REFERRED WITHOUT RECOMMENDATION TO THE 47TH LEGISLATURE
The Committee on corrections policy and Facility Needs refers
without recommendation the following legislation to the 47th
Legislature:

1) A bill to eliminate the provision that an offender serving a
time sentence may be paroled after 17 1/2 years.

2) A bill to provide for mandatory sentences for 25 felony offenses.
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SUMMARY

The Interim Committee on Corrections Policy and Facility Needs

was formed to examine Montana's overall correction policy. HJR 65
requested that the Committee include in its study a consideration
of:

1) the prison release and furlough programs;
2) pre-release programs and facilities;

3) questions about the maximum size of a prison facility
that should be built in one location;

4) the proper use of community and forest work camp
programs and the relationship of such programs to
prison needs;

5) the long-~term needs for prison facilities in the state;

6) the long-term needs for juvenile corrections and
evaluation facilities; and

7) health care of prisoners.

In addition to those considerations, the Committee was assigned
the study of sentencing in criminal cases (HJR 59).

Early in the study it was decided that because of the diverse
interests of the Committee members and the need to respond
immediately to the Department of Institutions' plan to construct

a Stillwater Forest Camp, the Committee would initially act as a
monitoring agent of the activities of the Department of Institutions
during the development of a comprehensive correctional needs

plan, while at the same time individual committee members would

bring forth their proposals for changes in Montana's sentencing
laws.

The Committee considered sixteen bill drafts. The subject of the
bills ranged in complexity from a change in the number of years
for a deferred sentence to a complete revision of sentencing
statutes. After considerable debate by the Committee and public
scrutiny during a public hearing, the Committee decided to
recommend nine bills to the 47th Legislature and to refer two
bills without recommendations to the 47th Legislature. These
bills are discussed in the body of the report.

During the study, the Committee toured the major state correctional
facilites. The Committee was concerned about the long-range

planning by the Department of Institutions. After a number of
requests for a long-range plan, the Committee received a Correctional
Needs plan from the Department of Institutions at its final

meeting in August. Since the Committee did not have adequate

time to review the various recommendations contained in the

report, the members decided to commend the report to the 47th
Legislature. A summary of the report is contained in the body of

the report.
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HOUSE JOINT RESOLUTION NO. 59

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF
REPRESENTATIVES OF THE STATE OF MONTANA REQUEST-
ING THE ASSIGNMENT OF AN INTERIM STUDY OF SENTENC-
ING IN CRIMINAL CASES,

WHEREAS, the 45th Legislature did not act on minimum sentencing
legislation in expectation of receiving more information during the
1977-1978 interim; and

WHEREAS, the 46th Legislature has not heen presented with such
information; and

WHEREAS, the only way to ensure that the 47th Legislature receives
the information is to have an interimy legislative committee conduct a
study; and

WHEREAS, unijformity in sentencing throughout Montana may be a
highly desirable goal.

NOW, THEREFORE, BR IT RESOLVED BY THE SENATE AND THE
HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA:

That the Committee on Priorities is requested to give high priority to
the appointiment ol an interim commitlee, selected from the members of
the Senate und House Committees on the Judiciary and the Senate and

A

House Committees on Public Health, Welfare, and Safety, to siudy sen-
tencing of convicted criminal defendants in Montana,

BE IT FURTHER RESOLVED, that the interim committee report its
findings to the 47th Legislature and, if necessary, draft legislation to
implement its recommendations.

Approved April 18, 1979.
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HOUSE JOINT RESOLUTION NO. 65

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF
REPRESENTATIVES OF THE STATE OF MONTANA REQUEST-
ING ASSIGNMENT OF AN INTERIM STUDY OF CORRECTIONS
POLICY AND PRISON NEEDS.

WHEREAS, there are currently more than 300 inmates housed at the
old prison facilily in Deer Lodge; and

WHEREAS, it is intended that the old prison be closed upon completion
of the two new medium security buildings at the new prison or as soon
thereafter as practical; and

WHEREAS, it is vital that the planned closure of the old prison occur
as early as reasonably practical; and

WHEREAS, an assumed limit of 718 inmates can be housed in the new
facilities, using double bunking whenever possible; and

WHEREAS, the total prison population is likely to exceed 718 in the
near future; and

WHEREAS, this projected prison population increase indicates a need
for the construction of additional prison space and auxiliary facilities or
other alternatives; and .

WHEREAS, there is a need to develop a long-term policy on construc-
tion and replacement of juvenile correctional and evaluation facilities; and

WHEREAS, long-term needs for replacement of facilities at juvenile
institutions must be identilied; and

WHEREAS, there are alternatlives to the construction of additional
prison facilities such as forest work camps, making better use of available
space at the new prisun, making use of space al other state institutions,
the possibility of contracting services with privale nonprofit corporations,
use of facilities such as halfway houses, and the development of prerelease
centers and other community facilities; and

WHEREAS, the Legislature should relate overall corrections policy to
facility needs and develop a long-range prison facilities plan to most eco-
nomically meet the state’s long-term prison needs.

*

NOW, THEREFORE, B I'T RESOLVED BY THE SENATE AND THE
HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA:

(1) 'That an interim committee be assigned to study Montana’s correc-
Livns policy and related prison needs.

(2) That the commiltee include in its study a consideration of at least
the following:

() the prison release and furlough programs;

{h) prerelease programs and Cacilities;

(c) questions about the maximum size of a prison facility that should
be built in one location;

(d) the proper use of community and forest work camp programs and
the relationship of such programs to prison needs;

(e) the long-term need for prison facilities in the state;

g’) the long-term needs for juvenile correction and evaluation facilities;
an

(g) health care of prisoners.

(3) The department of institutions shall consult with the committee in
the development of the comprehensive plan set forth in HB 483 relating
to the appropriation of $3 million as set forth in item 7 of the appropria-
tions to the department’s central office.

(4) That the committee submit to the 47th Legislature a report of its
findings together with recommendations for future corrections policy in
Montana and recommendations for the construction of additional prison
facilities, the location of such facilities, and other pertinent recommenda-
tions,

Approved April 25, 1979, ..
. Vil




I. INTRODUCTION AND COMMITTEE DELIBERATIONS.
Il

The Interim Committee on Corrections Policy and Facility Needs was
formed for the purpose of studying Montana's overall corrections
policy and related correctional programs and facilities, both in
the community and in institutional settings. HJR 65 specifically
requested that the Committee include in its study a consideration
of at least the following: '

1) the prison release and furlough programs;
2) pre-release programs and facilities;

3) questions about the maximum size of a prison facility
that should be built in one location;

4) the proper use of community and forest work camp programs
and the relationship of such programs to prison needs;

5) the long-term needs for prison facilities in the state;

6) the long-term needs for juvenile corrections and evaluation
facilities; and

7) health care of prisoners.

The Committee was also charged with the duty to consult with the
Department of Institutions in "the development of the comprehensive
plan set forth in HB 483 relating to the appropriation of $3
million as set forth in item 7 of the appropriations to the
Department's central office."

In addition, the Committee was assigned the study of sentencing
in criminal cases (HJR 59).

The concern for uniformity in sentencing was a major topic in the
45th and 46th legislative sessions. Legislators were hampered
during these sessions by inadequate information on mandatory or
determinate sentencing since the move in other states to this
type of sentencing was 3just beginning to gain momentum during
this period. HJR 59 was introduced in order to ensure that this
information would be available to the 47th Legislature. Since
current sentencing practices and any proposed changes in sentencing
practices would have a definite relationship to the state's
overall corrections policy and the need for correctional facilities
and programs, the Interim Study Committee on Corrections Policy
approached both assignments knowing that changes in one part of
the system would affect the rest of the system.
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The Committee met on nine separate occasions and had several
two day meetings. The Committee devoted a number of meetings to
the examination of state facilities. Members toured the Montana
State Priswn, Mountain View School, Pine Hills School, the Helena
Attention Home, and an aftercare group home in Helena, Several
memhers of the Committee alse toured the Life Skills Center in
Missoula and the Swan River Youth Forest Camp,

The Committee held a public hearing to hear views on the correc-
tional needs of the state and to receive testimony on proposed
sentencing legislation.

ITI.

Early in the study it was decided that because of the diverse
interests of the Committee members and the need to respond imme-
diately to the Department of Institutions' plan to construct a
Stillwater Forest Camp, the Committee would initially act as a
monitoring agent of the activities of the Department of Institu-
tions during the development of a comprehensive correctional
needs plan, while at the same time individual committee members
would bring forth their proposals for changes in Montana's sen-
tencing laws.

A further discussion of Committee deliberations 1s contained
in the following presentations of the two separate assignments
undertaken by the Committee, Sentencing proposals are discussed
in chapter 2 and corrections policy and facility needs are
discussed in chapter 3.

2. SENTENCING.
I.

The controversy concerning uniformity of sentencing practices has
held the attention of legislators, academicians, criminal justice
system officials and the public for many years. An immense amount
of information 1is available on this subject. Because of the
interest of several Committee members in the area of determinate
sentencing, both mandatory and presumptive, the staff prepared a
summary of determinate sentencing laws in other states.* The
Committee also requested a panel presentation of information from
individuals who had been participants in the Montana Justice
Project and who were currently involved in specific aspects of
the sentencing process.

* see Appendix A




The Montana Justice Project was the product of the Montana Council
“on Criminal Justice Standards and Goals. This Council was
appointed by Governor Judge in October 1974 to adopt a set of
standards. .and goals for the improvement of Montana's criminal
justice system. Five task forces (Law Enforcement, Courts,
Corrections, Information Systems, and Community Crime Prevention)
were set up by the Council to research and draft standards and
goals for review and adoption by the Council. Three members of
this project addressed the Study Committee. They are: Henry
Burgess, Chairman of the Projects Task Force on Corrections and
current Chairman of the Board of Pardons; Judge Gordon Bennett,
member of the Task Force on Corrections and a district court
judge; and Mike Abley, coordinator of the Task Force on Courts
and currently Administrator of the Montana Supreme Court. The
Committee also received testimony from Harold Hanser, Yellowstone
County Attorney. The general opinion gathered from this presen-
tation was that the present system was working fairly well but
there could be some "fine tuning." Henry Burgess recommended
that there be periodic sentencing institutes for Montana judges
and visitations of penal institutions by newly appointed judges.
Harold Hanser suggested that lower <courts be upgraded and a
system of bifurcated sentencing hearings be initiated. Judge
Bennett cautioned that the system be treated as a whole. He
said that sentencing involves an identification of resources,
If there 1is a program to modify or change the behavior of an
offender, there is one kind of a sentence, but if there is no
program, there is another kind of sentence.

Following the panel's presentation, the Study Committee, realizing
the divergence of opinion among the Committee members, decided to
allow individual members to submit bill drafting requests. A
description of this proposed legislation as well as a brief
account of the Committee deliberations on the bills is contained
in part II.

II

The two major pieces 0f legislation proposed by Committee members
would have the potential of extensively revising Montana's sen-
tencing laws. One, LC 38, proposed a schedule of presumptive
sentences. In other words, a specific sentence would be set by
law for each felony offense. A sentence could be set above or
below the presumed sentence and within the range now set by law
for the felony offense if the Jjudge found that aggravating or
mitigating circumstances were present. The judge would have to
state on the record the reason for deviating from the presumptive
sentence. All other provisions of current sentencing provisions
would be retained, i.e., the offender would still be subject to
the parole provisions contained in current law. Senator Towe,
the requestor of the bill, had intended to include a schedule of
presumptive sentences as a part of the bill. These sentences
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would have been based on the average sentence given for that
-Offense. However, because of a number of problems with present
sentencing data*, Senator Towe decided to amend the bill to
require that the Montana Supreme Court, after consultation with
district court judges, would prepatre a schedule . of presumptive
sentences. After much debate LC 38 was tabled by thé Committee
when it was decided that the other proposal, LC 54, would be
referred to the 47th Legislature.

LC 54 proposed to make only certain specific considerations
relevant in determining the length of a sentence. Those consider-
ations would be the nature of the crime committed, the defendant's
criminal history, and the facts and circumstances surrounding the
commission of the offense. The bill would attempt to solve the
problem of disparate sentences and eliminate instances where
judges ignore existing sentencing requirements. The specific
provisions of LC 54 are:

A. It would restrict deferral and suspension of sentence
to a person:

1) who was less than 18 years of age at the time of
the commission of the offense for which he is to
be sentenced;

2) whose mental capacity, at the time of the commis-
sion of the offense for which he is to be sentenced,
was significantly impaired, although not so impaired
as to constitute a defense to the prosecution;

3) who at the time of the commission of the offehse
for which he is to be sentenced, was actind under
unusual and substantial duress, although not such
duress as would constitute a defense to the prose-
cution;

4) who was an accomplice, the <conduct constituting
the offense was principally the conduct of another,
and the defendant's participation was relatively
minor; or

5) where applicable, no serious bodily injury was
inflicted on the victim unless a weapon was used
in the commission of the offense.

B. It would require the imposition of a fixed sentence for
a particular crime.**

* See a general discussion of these problems in Appendix B.

*% Rep. Keedy, who proposed this bill, originally intended to
develop a fixed sentence for each felony. However, because
of the problems with the sentencing data, Rep. Keedy devised
a schedule of fixed sentences for 25 felonies.



C. It would give the judge the authority to increase the
the sentence by a fixed percentage if aggravating cir-
cumstances were found to be present at the time the
crime was committed.

D. It would grant the judge the authority to reduce the
sentence by a fixed percentaye if mitigating circum-
stances were found to be present.

This proposal has been labeled mandatory sentencing. While the
bill does mandate sentences for 25 felonies, it does not eliminate
the discretion of the parole board as a true mandatory sentencing
bill would do. However, it does severely limit the discretion of
the judge. Several Committee members were concerned about restric-
tions imposed by this bill, but because there was Committee support
for the concept of limiting judicial discretion, the bill was
referred out without recommendation.

While the two bills discussed above did not attempt to change
current parole provisions several other bills proposed by Committee
members did.

LC 51 and LC 52 would respond to public criticism concerning the
unfulfilled expectation that an individual will be sent to prison
for the entire time for which he is sentenced. 1In reality, the
offender may serve about one~fifth the time if he is a non-
dangerous offender and is eligible for all allowable good~time
reductions.

LC 51 (to revise the laws relating to parole eligibility) would
change the provisions for parole eligibility. The bill requires
that an offender serve two-thirds of the term before being eligible
for parole, rather than serving one-half of the term as is now
required by state law. The minimum time a non-dangerous offender
must serve would be increased to one-half from the present one-
quarter of the term. The intent of this legislation is to insure
that the actual time served by the offender closely corresponds
to the sentence given by the judge. The Committee requested

that a statement of intent accompany the bill. That statement

is as follows:

It is the intent of the Legislature in enacting this
legislation that the time actually served in prison
by an individual not be increased as a result of this
change in parole eligibility but that the sentence
that is imposed coincide more closely with the term
of imprisonment. The law should be construed by the
District Courts and the Sentence Review Board to
effectuate having a sentence imposed which would
result in a term of imprisonment comparable to the
median prison term served for the same crime in the
preceding ten years.




LC 52 (to revise the law relating to good-time allowance) would
attempt to readjust the time served by inmates. Testlmony recelived
by the Committee concerning the lack of consistency in the defini-
tion of self-help programs and the nonuse of the good-time allow-
ance for blood donations prompted the Committee to propose elimi-
nation of the good-time allowance provisions for these programs.
LC 52 also would clarify existing law to provide that good-time
not be earned while the convict is on parole.

LC 32 (to eliminate the provision that an offender serving a
time séntence--a sentence of more than 35 years--may be paroled
after 17 1/2 years) was also designed to ensure that an offender
serve the court's sentence. One Committee member viewed the 17
1/2 year parole provision as a provision that frustrated the
purpose of the original sentence, while another member said that
17 1/2 years provided a sufficient time period for individual
growth and change. It was pointed out that the parole provision
would allow the individual to be considered eligible for parole
but it did not guarantee that the individual would automatlcally
receive thé parole. Since several members of the Committee felt
that this parole provision should receive further attention from
the 47th Legislature, the Committee voted to submit the bill
without recommeéndation.

Several bills proposed by the Committee are attempts to strengthen
current laws.

LC 40 would mandate that the sentence imposed for the use of a
weapor in the commission of a crime run consecutively with the
sentence provided for the offense. The Committee conducted a
survey of the county attorneys in the state and that survey
indi¢ated that the additional sentence for offenses committed
with a dangerous weapon, required by 46-18~22, MCA, was not
being applied by the judiciary.

LC 41 (to provide for increased punishment of persons who have
been convicted of three separate felonies). Rep. Gould,; who re-
quested the bill, said that the purpose of LC 41 is to convince
a person who has been convicted twice of felonies, but who has
not learned from his prison experience, that he should give his
situation some thought and perhaps decide that "going straight"
is a better way of getting along in the world. LC 41 provides
for a longetr sentence for individuals convicted of a third felony
offense. The bill states that an offender who was a persistent
felony offender at the time of his previous felony conviction,
less than 5 years have elapsed betweeh his previous felony convic-
tion ahnd the commission of the present offense, and he was 21
yedrs of age or older at the time of the commission of the present
offense, he will be imprisoned in the state prison for a term of
not less than 10 years or more than 100. A judge may not defer
or suspend the first 10 years of the sentence.



For some felony offenses the use of the deferred sentence has
constituted an effective method for placing under supervision
individuals who would not benefit from incarceration. However,
since some judges do not consider three years to be a sufficient
period of supervision - LC 35 (to increase to five vyears the
maximum period for deferred imposition of a sentence for a felony)
was proposed. The majority of the Committee felt that this bill
should receive recommendation.

Some of the proposed legislation was a result of testimony
received at a February 1980 public hearing. This testimony
brought to the attention of the Committee that there was a need
for: 1) a requirement to make plea bargaining a matter of public
record; 2) a procedure to allow the state to request an appellate
review of legal sentences; and 3) the judge to be able to fine
or assess cost in felony c¢riminal cases and allow community
service as a condition of deferred or suspended sentences.

LC 34 allows the state to request an appellate review of both
legal sentences and deferred imposition of a sentence. This
means that if an offender receives a sentence that is viewed by
the prosecution as an unjustly light sentence, the prosecuting
attorney may approach the attorney general to ask the sentence
review board for a review of that sentence. A question was
raised about potential abuse of the right to appeal, and the
provision that the attorney general request the review was viewed
as a means of curtailing this potential abuse.

LC 33 (to provide a plea agreement procedure) was 1in response
to the charge that plea bargaining would increase if mandatory
sentencing were imposed. During testimony at the public hearing
a question was raised as to whether individuals who engage in
plea bargaining are being treated equitably. When it was brought
to the Commitee's attention that a&although many Jjurisdictions
require plea agreements to be in writing in many cases there
are no rules governing the contents of the plea agreement, LC 33
was drafted. LC 33 is based upon the Federal Rule of Criminal
Procedure 11. It provides that the defendant may enter a plea
for a specific sentence, and if the c¢ourt refuses the sgentence,
the defendant may withdraw his plea and go to trial. While the
judge may not engage in the plea agreement, he will be informed
in writing at the time of being presented with the plea bargain
as to the exact reasons for the plea bargain. In addition,
since the reasons for the plea bargain will be on the record,
the press and interested members of the public will be able to
find out the reasons for a plea bargain in a particular case.
Testimony received by the Committee indicated that plea bargaining
occurs in approximately 90% of the cases before the court and it
can be a useful tool in speeding up the judicial process while
eliminating the cost of bringing the majority of offenders to
trial.
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"Another bill that would have the potential of cutting costs by

increasing the sentencing options available to judges is LC 36.
LC 36 (to provide for fines and assessment of costs in felony
criminal cases and allowing community service as a condition of
deferred or suspended sentences) was a response to the complaint
that for certain white collar crimes and other kinds of economic
crimes where for a variety of reasons incarceration is not likely
to be an effective solution, no other alternatives are available.
This bill offers that alternative. However the court is limited
in its application of this sentence. The court may not sentence
a defendant to pay a fine unless the defendant is or will be able
to pay the fine. This restriction is alsc true for the assessment
of costs. Also, a defendant who has been sentenced to pay costs
and who is not in default in the payment may at any time petition
the court to remove that sentence if it is imposing a manifest
hardship on the defendant or his immediate family. If the fine
or costs are a condition of a suspended or deferred sentence the
gsuspension or deferral may not be revoked if the offender defaults
and the default is not attributable to an intentional refusal to
obey the order of the court or a failure to make a good faith
effort to make the payment. The money collected by the court
would be paid to the county general fund of the county in which
the court is held.

For many years several members of the Committee and other members
of the Legislature have been involved in reviewing correctional
facilities. These legislators are often inundated with complaints
from prisoners or the prisoners' family members.

LC 53 (which would establish a board of visitors for corrections
facilities) would provide for an independent review of correctional
facilities, and would eliminate the shotgun or crisis approach to
reviewing problems in these facilities. LC 53 provides for a
three-member board of visitors, appointed by the Governor, to

visit and inspect each state correctional facility annually. The
board would also be authorized to inspect local correctional
facilities. The board would be empowered to investigate individ-
ual complaints. It would report annually to the Governor and
biennually to the Legislature concerning the status of correctional
facilities in the state.*®

Besides LC 38, the Committee considered three other bills which
they chose not to recommend. They are: LC 46 (to abolish the
existing parole system and provide for fixed sentences, one-third
of the sentence is in prison and two-thirds in the community under
supervision); LC 49 (mandatory increased punishment for two or

more rapes or attempted rapes); and LC 50 (to create permanent
incarceration or full sentence on a third felony conviction).

LC 46 was requested because the requestor felt that what the public
sees happening and what actually happens in sentencing may not
always be the same. He felt that there should be a definite

system under which an individual would be punished by being sent

to prison for a definite period of time and released to supervision
at the end of that period. This would eliminate the discretion

of the parole board. It was moved that the Committee reject the
intent of the bill as proposed legislation of the Committee.

The motion passed 4 to 3.

-8
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The intent of both LC 49 and LC 50 was to increase penalties
for persistent offenders. The consensus of the Committee was
that current laws or other proposed legislation before the
Committee would handle these problems.

During the Committee's work on sentencing legislation, the Com-
mittee repeatedly requested suggestions or criticism from all
members of the Jjudicial system. Response was good from some
members, especially the parole board, many county attorneys, and
several district judges. However, on the whole the Committee
received very little assistance from the majority of individuals
in the judicial branch.

3. CORRECTIONS POLICY AND FACILITY NEEDS

I. Committee Deliberations

After an organizational meeting in July, 1979 the Committee began
its consideration of Montana's correctional needs with a tour of
the Montana State Prison on August 24, 1979. The Committee received
reports from the Department of Institutions concerning prison
population projections and prison expansion alternatives. The
Department announced that its original prison population projec-
tions were overstated. A recalculation of the prison population
projections, based on modified assumptions, showed that the prison
expansion project funded by the 46th Legislature was not justified.
It was at this time that the Department announced that it had
dropped plans to construct the proposed Stillwater Forest Camp.
The Committee informed the Department that it would like a revised
plan for programs and facilities to meet Montana's correctional
needs.

On October 11 the Committee toured the Helena Attention Home, an
aftercare group home and the Mountain View School. On October
12 the Department of Institutions gave the Study Committee a
progress report on prison alternatives that included options for
a half-way house in Billings, use of the Family Training Center
in Glasgow, creation of a forensic unit at Warm Springs, the
expansion of the Swan River facility, increased use of parole, a
proposal for contracting with the Swift Bird Indian Program in
South Dakota and expansion of the Life Skills Training Center in
Missoula as a a pre-release program. The Study Committee passed
two motions at this meeting. Senator Towe moved that the Committee
go on record as approving the Department of Institutions' presen-
tation and the direction it 1is taking at the present time.
Senator Stephens moved that the Committee go on record in support
of the concept that monies that are now available for the funding
of the Billings half-way house~-that the Committee endorse the
concept and urge agencies and other committees involved to concur
and affirm the program.




While the Committee approved of the direction the Department of
Ingtitutions was taking, there was still a concern regarding
long~range planning by the Department. At the December 1979
meetlng of the Committee, the Department presented an update of
its prison alternatives plan. This plan proposed three alterna-
tives to prison: the Bllllngs and Missoula halfway houses and
the Family Training Center in Glasgow. Department spokesmen then
stated that they were unable to proceed with the plan since the
Legislative Finance Committee had ruled that the decision to use
the money appropriated in HB 483 was tied directly to the population
increments at the prison, and until the prison experienced an
increase in population the Department should not spend the appro-
priation. The Study Committee renewed its request that the
Department develop a full long-range plan. The Committee passed
a motion that Sen. Towe and Rep. Gould go to the Finance Commlttee
meeting and tell them, in the strongest possible language, that
the Committee supports the community correction program.

In February 1980, the Committee held a public hearing. The
majority of the testlmony was on proposed sentencing legislation,
but concern was expressed that present corrections facilities
would be unable to handle the increased numbers of these incarcer-
ated if the proposed legislation was enacted. The Committee
asked the Department for reports on 1) good time allowance, 2)
female offenders, 3) sexual offenders, and 4) probation and
parole.

In April the Committee toured the Pine Hills School and facilities.
There was a discussion of the lawsuit that was pending against
the school. The Committee again addressed the need for long-range
planning by the Department of Institutions. Mr. Russell, Adminis-
trator, Corrections Division, responded that the Department was
engaged in preparing the various reports requested by the Committee
at its PFebruary meeting but he would have a long-range plan
prepared by July or August.

At its June meeting the Committee received reports on good-time
allowance, female offenders, sexual offenders, and probation
and parole. The Committee agreed that the direction of corrections
should be toward local or community corrections. There was a
discussion of Alpha House, the Billings pre-release center. It was
announced that it had finally received approval and had begun oper-
ating. Several members of the Committee also discussed their
recent tour of the Swan River Forest Camp and the Missoula Life
Skills Center. It was recommended that the Committee explore
the possibility of having similar programs in other parts of the
state.
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The Committee received the long-awaited Correctional Needs plan
from the Department of Institutions at its £final meeting in
August. Since the Committee did not have adequate time to review
the various recommendations contained in the report and it was
unable to agree upon the priority of the needs contained in the
report, the members decided to commend the report to the 47th
Legislature. A summary of that report is contained in the next
section.

II. Summary of Correctional Needs Report
Overview

The Correctional Needs Report describes the programs of the state
correctional system and outlines the future direction and needs
of each program. The report contains: l) a statement of the
philosophy of each program; 2) a program description; 3) population
projections; 4) program capacity; 5) long-range building plans;
6) special equipment needs; 7) staffing analysis; 8) proposed
legislation; 9) caseloads; and 10) other problems in significant
areas. Because of the length of the Correctional Needs Report,
this summary will contain a brief description of the progranms,
population projections, and specific long-range needs.

Montana State Prison

The Montana State Prison provides a supervised security setting
in which adequate food, clothing, shelter, medical services and
treatment programs are provided for offenders.

The Department of Institutions has developed several projections
of future prison populations. When 1979 Master Plan projections
were found to be too high, the projections were revised by the
Department of Institutions in August of 1979. An independent
analysis of the Department's revised figures was made by Western
Analysis, Incorporated, in November of 1979. The projections are
listed in Table I.
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Table I

COMPARISON OF PROJECTIONS

Department of

Institutions :
Master Plan (Revision) Western Anal si.
FY 1980 838 738 693
FY 1981 930 773 707
FY 1982 1014 798 721
FY 1983 1065 817 733
FY 1984 1064 831 746
FY 1985 1010 840 760
FY 1986 936 n/a 773
FY 1987 845 n/a 784
FY 1988 741 n/a 795
FY 1989 704 n/a 804
FY 1990 636 n/a 813

The programs and support services at the Montana State Prison
have been geared to 672 inmates. The absolute capacity of the
prison is 820 if it is filled as des.ribed in Table II.

TABLE II

PRISON SYSTEM CAPACITY

Unit | Capacity

1. Three-96 man units (A, B, C) 288
2. Two-96 man units (Close I & Close II) 192
Total Design Capacity 480

3. Double bunking the two 96 man units 192
Total Rated Capacity 672

4, Using Counselor Rooms 36
5. Double bunking in A,B, & C Units 36
6. Swan River Youth Forest Camp 50
7. Maximum Security Unit _26
ABSOLUTE CAPACITY 820
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Two metal buildings from the old prispn are currently being
converted into an Industries Complex at the new prison. While
these buildings will provide more work opportunities for the

inmate population, the Department would like to see an expansion
of available shop space.

The authorized FY 80 staffing base at the prison is 262.17 but

the prison is currently operating with an additional 27 FTE based
on the Department's assessment that adequate security and treatment
in the new prison requires more staff than was expected during

the planning phase. In addition, the Department has done a "Post-

Trick" analysis* which indicates that the prison should be staffed
at 300.825 FTE,

As of July 23, 1980, the prison had six social workers responsible
for the casework needs of 652 inmates. This is a ratio of one
social worker to 108 inmates. In addition to working with the
inmates, the social workers are also responsible for intake,
reclassification, parole reports, and unit management. The
Department noted that the 15 percent of the population that is
Indian may require special staffing patterns.

The Department foresees the following medical needs:
l) full-time medical doctor;

2) registered nurse seven days per week and a
number of licensed practical nurses; and

3) a program for adequate psychiatric treatment in
a secure setting, either at the prison or elsewhere.
The following educational needs were mentioned in the report:
1) mathematics and basic science programs;
2) an academic testing and counseling program;

3) an increased number of vocational and educational
supplies;

4) increased funding for the associate of arts degree
program;

* According to the Department, this analysis assesses all factors
which mitigate a staffing pattern for the prison - such as
holidays, sick leave, vacations, replacement, etc.
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5) additional industries foremen; and

6) a full alcohol abuse preventicn program.

Swan River Youth Forest Camp

Swan River facility maintains a forest industries work program
provided by the Department of Natural Resources anhd Conservation.
The Youth Camp has the capacity to handle 50 individuals between
18 and 25 years of age. The Department of Institutions has
recommended increasing the capacity by 20. This would require
additional dorm space, The Department has also indicated that
there is a need to add on to the multipurpose room. The program
lacks recreational facilities for residents during the winter
months, a time when other work activities must be curtailed.

Pine Hills School

By statute, the Pine Hills School is directed to "properly
diagnose, care for, train, educate, and rehabilitate" youth ,
referred by Montana's youth courts. Acceptable federal standards
suggest that it be accomplished in the "least restrictive environ-
ment."
A recent evaluation performed by out-of-state experts indicated
that to be acceptable, the population at the Pine Hills School
could not exceed 100 students. This recommendation was based
on physical plant capacity.
The Pine Hills School is now performing four distinct functions:

1) 45 day evaluations

2) Intensive treatment programing

3) Federal boarder program

4) Regular open programing
According to the Department, in order to perform a meaningful
experience for students in these subprograms the recommended
levels should not exceed the following:

1) 45 day evaluation program eo. 14

2) Intensive Treatment Program ... 8

3) Federal boarder program e 4

4) Regular open programing oo 74

Total LN .loo
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The school will be constructing a 24-bed ISU/Pre-Release Lodge in
the spring of 1981l. The lodge will replace a lodge that is no
longer functional. The school will also be continuing a remodeling
program of three structurally sound lodges.

Mountain View School

Mountain View School is directed by statute "to properly diagnose,
care for, train, educate, and rehabilitate children in need of
these services."

The capacity of the education program and school building is 70.
The capacity of the cottages are:

1) Cottonwood - 9 children and 5 temporary security rooms
2) Maple - 20 children

3) Spruce - 20 children

4) Aspen - 14 children

Changes in capacity and type of building may occur if the Mountain
View School receives funds to construct a 32-bed duplex cottage.

While there are no long-range building programs planned, the

Department has expressed a need for one-story fire resistant
cottages to replace existing cottages constructed in the 1920's.

Women's Prison Programs

Women's programs involve three alternatives: 1) secure institu-
tional placement; 2) intermediate levels of security placement;
and 3) a minimum security unit - the Billings Life Skills Training
Center.

As a part of a plan to handle the expanding women offender
population, the Department is proposing the use of contracted
space with other state/federal prisons as a safety valve for the
most serious or dangerous women offenders.

The women inmates' population is expanding, requiring the Division
to incarcerate at least 24-26 women a year.

Currently there is no capacity in Montana for the secure incarcer-
ation of women offenders. The Division currently places nine to
ten women in out-of-state facilities. Nevada can accept up to
ten women but they will not automatically accept any referral nor
can they guarantee space should their own population continue to
increase.
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To cope with the possibility of hot being able to use Nevada, the
Division has so far located other potential resources which include:

1) Federal system (approximately $45/day).

2) Idaho, after they construct (July '82), (cost is
undetermined),

3) Wyoming, when renovation is finished, (cost is
undetermined).

4) California (approximately $33/day).

5) Arizona, when construction is completed, (approximately
$52/day).

The Department hopes that the use of out~of-state incarceration
can be kept to a minimum by the development of an intermediate
program within Montana.

There are no facilities or programs for women who do not fit

into the Billings Life Skills Center or high security prisons.

The Department proposes the development of a community-based
program similar to the Bllllngs Life Skills Center. The projected
populatlon of this program is six to eight women inmates who
require intermediate levels of security and supervision.

The Billings Life Skills Training Center is a minimum security
prison. The capacity of the center is 12 inmates. While the
program is inadequate to meet a large number of commitments,
there are no long-range building plans for the program.

Diagnosis and Evaluation

Diagnosis and evaluation programs are currently in effect for men

at Montana State Prison, women in Missoula County Jail, boys at Pine
Hills School, girls at Mountain View School, and both boys and

girls at the Youth Evaluation Center. D & E's are mainly provided
as a service to courts to help improve dispositions and judgements
of courts.

According to the Department, 45-day evaluation of female and male
offenders is declining and only exceptional cases are evaluated.

The Department would like to eliminate this service. The Department
is also considering phasing out or restricting 45-day evaluations

at the juvenile institutions. Fifty to sixty evaluations are

done annually.
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Pre-Release Programs

These programs provide a method for easing the offender from the
tight structure of the institution into less restrictive supervi-
‘sion and eventually to full release. During this process community
resources are utilized to address the individual needs of the
of fender.

1) PFurlough program

The furlough program has been ongoing since 1976. Sixteen men
were granted furloughs in 1977, six in 1979, and one in the
first six months of 1980. The Division endorses the ’'furlough
concept but wants to change the current program to be more in
line with the <concept of furlough as an alternative release
procedure.

Furlough applicants constitute approximately 20% of the total
prison population, but only 1% or less of the population have
been granted furloughs in the past 12 months. It is estimated
by the Department that 5% of the prison population could be on
furlough if the following changes 1in the program were made:

a) Make the furlough program an administrative <function.

b) Consider changes to application procedures in the law to
make release on furlough administrative.

¢) Establish a minimum time to be eligible £for furlough.

d) Make the furlough coordinator a full-time employee at
the prison, where he would be available to write contracts
for inmates.

¢) Study funding to support developmentally disabled prisoners
in alternative living arrangements and pay for the necessary
evaluation tests as a part of furlough.

2) Missoula Life Skills Center

This program is a community-based halfway house for adult felons.
It is designed to provide a transition between institutional care
and parole supervision.

The capacity of the program is 16 male and/or female residents.
There are two buildings so men and women may be housed separately,
if the program was coed.

According to the Department, the facility of the Missoula Life
Skills Center is in dire need of extensive repairs. Many of the
necessary repairs will need to be completed in the near future if
the Center is to remain at its current location. A preliminary
cost estimate was completed by the State of Montana, Architecture
and Engineering Division, in February of 1980,
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including those items necessary to permit the Center's continued
operation. The current condition of the facility is detrimental
to the program and an immediate decision needs to be made as to
the future of the program in the existing facility. The available
options are set forth in order of preference: :

1) Continue at the present location, making all the
needed repairs and changes as listed in report £from
Architecture and Engineering Division.

2) Move from the present site to a more central location.

a) Lease or purchase an existing building to rehodel
to specifications.

b) Build a facility to meet the specific needs of an
inmate population, with room to expatd.

A récent inspection by a visiting member of the Commission oh
Accreditation for Corrections confirmed that the physical structure
would not neet the health and safety requirements adopted by the
American Correctional Association.

3) Pre-Release; Residential Program

This program provides an intermediate minimum Securlty llv1hg
arrangement for selected prisoners who are within six months of
their parole eligibility. The Alpha House in Billings now providés
this service.

The capacity of the current pre-release option in Billings is 24
residents of which up to 20 can come from Montana State Prison.

If a need for more pre-reléease programs develops, the preferred
option by the Department is to purchase service f£from private
vendors, or, if the state runs the program, to rent or lease
a facility for at least sixteen residents rather than construct
a new facility.

An appropriation is needed to purchase séervices on a continuing

basis from the existing pre-release sérvice provider (Alpha House).
Other potential programs would be included in executive requests.

Community Supervision

1) Probation and Parole

Probation and parole is community-based supervision of adult
felons sentenced by the courts or released by the Board of Pardons.
It is the largéest service, with a total caseload of about 2,250.
Its officers also perform investigations and reports for dlStrlCt
courts, the Board of Pardons, and the Department.
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The Department is currently working on g report that will give an
estimate of the manpower needs of the probation and parole progranm.
Preliminary projections indicate that there are 28 line officers.

An additional 16.5 FET will be needed in 1981 and 1.03 the following
year.

The rate of change in the number of probationers and parolees
under supervision has remained fairly stable since June 1978, with
slow increases. At the current time there are 2,233 offenders
under supervision; the average for FY 80 was about 2,210. It is
estimated the caseload for FY 82 will be about 2,420, and 2,500 in
FY 83. For the current number of line officers, the caseload

average is 80. Without additional officers the average caseload
in FY 82 will be 87 and 89 in FY 83.

The Department suggests the following statutory changes to make
the field officers' job more manageable:

1. Amend 46-14-302 MCA to exclude Adult Probation
and Parole from providing medical supervision. The
Department is not trained, staffed or qualified to
handle these cases.

2. Amend 46-17-301(3) MCA to exclude Adult Probation
and Parole from supervising misdemeanants. The
Department is not staffed to handle the potential
volume of cases that could be assigned, nor does
misdemeanant supervision appear to further correc-

tional goals.
3. Amend 46-23-411 MCA regarding furlough release.

4. Sentencing guidelines should be revised to promote
some uniformity throughout the state.

5. The Department's role in deferred prosecutions should
be eliminated or defined by statute.

2) Aftercare

Aftercare is the community-based supervision of youths who are
released from correctional programs or committed by the courts.

Aftercare caseloads are comprised of three components:

1. Youth committed and residing within the juvenile
institutions. (Aftercare counselors work with each
youth's family on a monthly basis while the youth
is residing in the institution.)

2. Youths released from the institutions and residing in
the community.

3. Youths committed to Aftercare for six months.
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‘A5 with other youth programs, a stable population is expected for
several years until the size of the at-risk group begins to
increase. There appears, however, to be a shift in the population
such that the youth are now more troubled and difficult than in
the past. Due to this both six month commitments and high levels

of treatment required for emotionally disturbed youth are expected
to increase.

The Division of Corrections recommends that Legislation be enacted
that provides Aftercare counselors with specific authority to
detain Aftercare youths in appropriate situations.

There are 14 FTE's working in the field plus one FTE working
with adults.

3) Youth Residential Programs

District Youth Guidance Homes are long-term residential services
for youth offered by nonprofit corporations. There are nine

District Youth Guidance Homes, located in Bozeman, Butte, Great
Falls, Havre, Kalispell, Miles City, Missoula, Ronan and Shelby.

Juvenile probation officers do not have funds for placements in
group homes; consequently S.R.S. is paying for juvenile probation
placements.

4) Aftercare Group Homes

There are four aftercare group homes which are state-operated ‘
residential programs for youths who are committed to the Department
of Institutions. They are community-based to help youth released
from institutions or who are committed directly to the Department.

The homes have been licensed for 8 youths, however, according to
the Department, experience has demonstrated that an efficient and
manageable capacity is 7 youth.

If study indicates the Aftercare Group Homes should be state run
rather than operate as a purchase of service, then the Depatrtment
would recommend purchasing the group homes rather than paying
escalating rent payments.

There are no state FTEs. All houseparents are contracted.

Two contracted-services people serve as houseparents. Substitute
houseparents are obtained for regular houseparents' days off. The
local Aftercare counselor serves as director of the group home.
There are special problems unique to contracted services which

make it impossible to provide raises after long-term employment,
which tends to increase the turnover of houseparents.
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5) Shelter Care

Shelter Care is a program which has been funded in part by grant
funds. It is an alternative to jail for certain juvenlle offenders,
and the service is provided by private vendors.

A stable population of youth who can be placed into Shelter Care
as opposed to jail is anticipated as is the case in other youth
programs.

The program has the following capacity:

Billings Childrens Receiving Home 15
Discovery House 8
Great Falls Receiving Home 14
Great Falls Attention Home _ 10
Helena Attention Home 8
Mission Valley Receiving Home 12
Missoula Attention Home 12
Park County Attention Home 4
Soroptimists Attention Home 11
Emergency Foster Homes Varies

Specialized Programs

Some segments of the offender population of both adults and
juveniles require specialized attention due to extraordinary
problems or disabilities. There are currently no programs designed
to meet this need. A partial program solution for low functioning
of fenders who cannot cope with the demands of the "normal' world
has been prepared. It is a grant proposal developed in conjunction
with the Department of Labor and Industry to serve up to 20
offenders (adult and juvenile) and submitted by the Department

of Labor to CETA TITLE III. It is designed to assist low func-
tioning offenders in securing employment (perhaps in sheltered
workshops), living, and training in daily living skills.

There are about 15 adults and 5 juveniles who require assistance
each year and it is expected that this figure will remain fairly
stable.

There appears to be a need to help the Mental Health Division

in preparing an assessment of need for forensics that would help
in dealing with the criminally insane, mentally ill, sex offender,
and aggressive, dangerous persons.

According to the Department, a brief preliminary study at the
prison indicated that perhaps as many as 80 inmates could benefit
from forensic type services.
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Prison Industries

The prison industries produce the following products and services:
1) furniture renovation
2) new furniture for institutions
3) printing
4) sign manufacturing
The Department would like to 1) expand the authorized market for
prison products to local governments and non-profit corporations;
2) explore the feasibility of developing a line of office furniture
utilized by state and other agencies; 3) add new industry
operations, and 4) develop a marketing program,
Table III shows the Department's projections of future demands
for the industries program.

Table III

Projections of Future Demand*

Industries Positions

Needed Close II Med I Med II Min Totdl
June 1980 54 21 58 56 189
June 1981 58 23 60 58 199
June 1982 61 25 62 60 208
June 1983 62 27 65 62 216
June 1984 66 28 67 64 225

The existing capacity of the program is 144 work positions. The
Department would like to expand the production capabilities to
meet the anticipated increased need of at least 225 work positions.

Safety Valve Legislation

The ability to plan for variations in prison population is one of
the major reasons for long-range planning by the Department of
Institutions. In its report the Department prepared plans for
several alternatives to deal with most variations in prison
population, but they do not guarantee that the plan will meet all
future problems. The Department would like the Legislature to
consider implementing "safety valve" legislation similar to

* This is an excerpt of a more detailed table contained on page 84

of the Department of Institutions' Correctional Needs Report.
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legislation developed in Oklahoma. This legislation would allow
the corrections administrator to set the capacity of the prison
based on legal square footage allotments for inmates. If that
capacity were exceeded, several actions would occur:

1. The Board of Pardons would consider all nonviolent
offenders for parole within the six months prior to
their scheduled release from a correctional facility;

2. No inmate could be received by a correctional facility
from a county jail without first scheduling a transfer
to the custody of the Department; and,

3. The Department would reimburse any county that is
required to retain an inmate pursuant to the act for
the cost of feeding and the cost of any emergency
medical care for physical injury or illness.

III. FINAL RECOMMENDATIONS

At the final meeting of the Committee, recommendations were made
concerning the direction of Montana's overall corrections policy
and related correctional programs and facility needs. As was
mentioned earlier in this report, the Committee commended the
Correctional Needs Report from the Department of Institutions to
the 47th Legislature for their consideration.

The Committee also recommended a major commitment be made to

adult probation and parole. Throughout the corrections study the
Committee observed that there was a need to provide a greater
number of alternatives to incarceration. This move to increase
the availability of community corrections means that there will

be a greater drain on the resources of the adult probation and
parole programs. An increase in the funding to these programs
would help to reduce the potential strain on probation and parole
resources. Also, this increased funding would potentially provide
the opportunity for parolees to receive more attention from better
qualified probation and parole officers. Currently, parolees are
receiving an average of one hour of supervision per month. This
practice reduces the oppeortunity for successful rehabilitation
through supervision in the community.

In response to the charge to consider long—-range prison needs,

the Committee found that there is no immediate need for additional
residential facilities at Montana State Prison, but recommends
that, in the event the prison population warrants, careful consid-
eration should be given to residential alternatives outside the
prison. In addition, the Committee moved that work rehabilitation
and job training be considered as worthwhile alternatives.

-23=



Finally, in accordancée with the Committee's commitment to an
increased emphasis ©on community ¢orreétions, it passed a motion
that stated that this Committee viéws with alarm the increased
incarceration rates.
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MINORITY REPORT - BOARD OF VISITORS (LC 53)

I do not concur in the recommendation that LC 53 be commended to
the 47th Legislature for the following reasons:

(A) A Board of Visitors designed to safeguard the
individual rights of inmates would only duplicate
services currently being provided by:

The legal intern program from the law school of
the University ~nf Montana.

Qualified personnel within the Department of
Institutions who are presently assigned this
responsibility.

The continuing scrutiny of the legislature itself.

(B) With the legal regulatory safeguards already built
into the system a Board of Visitors would impede
rather than assist those who hold the responsibility
of operating Montana State Prison. The warden and
his staff and indeed supervisory members of the
Department of Institutions function continuously
under the watchful eye of the legislature and the
press as well as the various prison reform groups.
There is clearly no demonstrated need for the
creation of a Board of Visitors at this time.

Senator Stan Stephens
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APPENDIX A

RESEARCH MEMORANDUM*
TO: Committee on Corrections Policy and Facility Needs
FROM: Kathleen Harrington, Staff Researcher
DATE: October 2, 1979

RE: Criminal Sentencing

The controversy concerning the preferred method for sentencing
criminals has recently received considerable attention from all
segments of the criminal justice process. The practice of in-
determinate sentencing, the predominant method of sentencing since
the mid-1800's, is currently being replaced in many states by
determinate sentencing schemes. Just as traditional criminal
sentencing practices are strongly criticized by some, they are
also strongly defended by others. Some of the arguments for and
against indeterminate and determinate sentencing are outlined
below. Examples of recent changes in sentencing practices will
be given and other alternatives will be outlined.

I. Indeterminate Sentencing

Indeterminate sentencing laws evolved as a method of
fitting the punishment to the crime. Ideally, they
provide the judge and/or correction officials with

the discretion needed to place the offender in an
environment that is best suited to the process of re-
habilitation. Wide sentence ranges were built into
such laws to allow the judge the opportunity to select
the appropriate sentence for each offender.

The basic rationale behind indeterminate sentencing is
the belief that offenders can be rehabilitated. The
arguments for and against this method are listed below:

For Against
1) It provides an incentive for 1) Rehabilitation has not been
inmates to behave properly in successful. The determination
prison and to rehabilitate that the individual has been
themselves. rehabilitated is a difficult

determination to make.

*This memorandum has been revised for inclusion in this report.
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3) Definite sentences would give
more certainty to the release

of prisoners,; thus reducing inmate terms.
frustration and violence.

For ‘ Against

2) The judge is able to individ- 2) Indeterminate sentencing
walize the sentence, ‘taking into often results in a disparity
account the severity of the crime, in the sentences given to
risk to society, and chances for of fenders who commit similar
rehabilitation:: crimes.

It allows for a reflection of 3) The discretion given to
changing public views on various
crimes (i.e., greater flexibility).

disparity has allegedly been
abused by some parole systems.

4) The uncertainty of indeter-

paroling authorities to provide
a method for relieving sentencin

l
7

|

minate sentencing leads to inmate

frustration and violence.

IT. Determinate Sentencing

Determinate sentencing may appear under several different

names and formats. The main feature of this approach is

the statutorial limitation of the sentencing discretion of
judges and correctional officials. This is achieved by
limiting the applicable sentence to be imposed for different
crimes -and requiring that any sentence imposed be for a
fixed number of years. The judge still has the discretion
to utilize probation as an appropriate alternative. The
rationale for this approach is retribution for crimes and
deterrence of future criminal activity. For certain violent
crimes incapacitation is the main purpose and this is accom-~
plished by mandatory sentencing without parole.

The arguments for and against determinate sentencing are
listed below:

For Against
1) Definite sentences are determined 1) Definite sentencing places
by judges and legislators. These more power in the hands of the
individuals are more responsive prosecution and encourages plea

to the public than are corrections bargaining.
authorities and parole boards.

Definite sentences would elim- 2) It eliminates or restricts
inate sentencing disparity.

consideration of circumstances
surrounding the crime.

could result in longer prison

4) It may he a violation of con-

stitutional rights.

3) The system is inflexible and




Thirteen states have adopted laws that may be classified
as determinate sentencing laws. They are:

Alaska Indiana North Carolina

Arizona Maine Pennsylvania

California Minnesota Tennessee (class X
Colorado New Jersey offenses, only)
Illinois New Mexico

There are three categories by which present determinate-
sentencing laws are labeled. "Determinate-discretionary,"
a phrase coined by Michael Kannensohn of the Council of
State Governments, describes a system in which there is

a narrow range of sentences for each offense and the
sentencing authority has discretion to select any sentence
within that range but cannot go outside of it. The
sentence must be for a fixed term. Probation or alter-
natives to prison are also options within the judge's
discretion.

The second category is the presumptive sentence. A
specific sentence is set by law for each offense but
the sentence can be increased for aggravating factors
or decreased for mitigating factors.

The third category involves sentencing guidelines. The
court is given suggested sentencing options. The court
is not bound by the options but it must give full con-
sideration to them. When the judge sentences, any
deviations from the guidelines must be accompanied by a
written statement.

Some states have chosen to copy one of these sentencing
categories while other states have drawn their statute
from more than one category. Examples of recent deter-
minate sentencing reforms are outlined in Part III.
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V=¥

Use of a
Firearm

III. RECENT SENTENCING REFORMS ¥

ALASKA

A sentence range is established for Class
A, B and C felonies == murder and kid=
napping. EBach range includes & maximum
sentence limit; a minimum term is estab-=
lished for murder and kidnapping. The
court must impose a definite te¥m within
the sentence range for the felony class.
Presumptive terms are established in
each class for prior convictions and
within Class A for the use of a firearm.
Aggrawvating and mitigating factors are
listed and may increase or decréase the
presumptive terms within the limits
allowed by law. If the sentencing court
finds that the presumptive term is not
appropriate or injustice will result in
cases where aggravating and mitidating
circumstances are not considered, the
court must enter such findings in the
record.

Use of a firearm or infliction of
serious imjury in the commission of

a Class A offense results in a pre-
sumptive term of six years for a first
of fense other than for manslaughter.
This compares to the ordinary rangé
for a Class A felony of a definite
term, selected by the judge, not to
exceed 20 years.

ARIZONA

Non-cdpital offenses. Presumptive
sentence established by law for
each class of offense, felony

and misdemeanor. First time con-
viction for a Class 2 or 3 felony
may be increased up to 100 percent
for dggravating circumstances or
reduced by 25 percent for mitigating
circumstances; first time convié=
tions for Class 4, 5 or 6 felonieés
may bé increased up to 25 percent
or reducéed by 50 percent. Factual
findings and reasons for sernténce
alterations must be stated in the
record by the trial judge.

Use of a deadly weapon or danger-
ous instrument or the intentional
inflicetion of serious injury in

the comiiission of a felony results
in a manddatory fixed sentence.
Prior convictions of a similar
nature résult in a longer sentence.
A persoén sentériced under this
section® is not eligible for any
type of release until & minimum
amdurit of time Is served. Minimuni
time served and the actual sen-
tence vary depending on the class
of the offense. The sentence may
be altered depending on aggravating-
and mitigating circumstances. :

*¥ Mary Fairchild, Determinate Sentencing Laws, A Comparison of the. Provisions: of State-
Determinate Sentencing Laws, The Criminad Justice Project of the National Conference
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Repeat
Offenders

Sentencing
Authority

Sentence
Review

Parole
Decision-
making

ALASKA

A presumptive term is established within
the sentence range for Class A, B and C
felonies for prior felony convictions that
have occurred within seven years of the
present offense. Different presumptive
terms are applied to second and third
felony convictions with each class, and
vary depending on the felony class.

Trial Judge.

Creates a three-judge panel in the
superior court to review where the
sentencing court finds that injustice
will result because of failure to con-
sider agaravating and mitigating
circumstences or because of imposition
of the presumptive term. Upon majority
agreement, the panel may resentence the
defendant or remand the case.

Every prisoner must serve at least 1/3
of the sentence imposed or the mandatory
minimum where required by law before
being released on parole. Discretion

is then left to the parole board.

ARLAUNA

Previous felony convictions
result in a mandatory sen-
tence. Length of sentence

and minimum time to be ‘served
differ depending on the class

of the present offense and

the number of prior convictions.

Trial Judge.

No specific provision.

Limited discretion. Earliest
parole eligibility occurs when
half the sentence has been
served, unless the law requires
2/3 of the sentence to be served
before eligibility. Board can
deny parole if it appears that
the applicant will violate the
law or is dangerous. Every
person who has served one year
is to be temporarily released
180 days prior to expiration of
the actual sentence. Board has
the power to grant absolute
discharge.
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Parole
Supervision

Good time/
Earned time

ALASKA

No specific provision

One day is awarded for every three
days of good behavior

ARIZONA

Department of Corrections
retains control over parolee
until the term of the sentence
expires. Violations of parole
result in a return to cusébdy
until the sentence expires.

Earned credits are accrued for
those prisoners who are granted
class one eligibility status and
are granted at a rate of one day
for every two days servéd. How~-
ever, if the sentence prohibits
release until 2/3 of the sentence
is served, earned credits are
granted at a rate of one day for
every three days served. Earned
credits reduce the term of impris-
onment but do not reduce the
sentence for the purpose of
eligibility.
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CALIFORNIA

Applies to most felonies other than
murder and kidnapping which carry life
sentences. Most felonies carry a
choice of three terms: low, middle
and high. The judge must impose the
middlie term unless there are aggra-
vating or mitigating circumstances.

In addition to the base term, longer
sentences termed "enhancements" are
imposed for prior convictions, certain
sex offenses, or if the crime was
committed with a weapon or if great
bodily harm occurred. '

Results in a one-year sentence enhance-

ment if the person was armed with a
firearm or a cohort in the crime was
armed with a firearm. A two-year

enhancement is applied 1f the person

uses a firearm in the commission of the
crime. This section does not apply if a

firearm is an element of the offense.

COLORADO

Establishes a presumptive range

for each of the five classes of
felonies. Class I felonies are
unaffected by the new sentencing
scheme and encompass only the crimes
for which the punishment is life
imprisonment or death. Absent
extraordinary aggravating or miti-
gating circumstances, the maximum
sentence for a Class 5 felony is one
year. The sentencing court is to
sentence within the appropriate pre-
sumptive range for a fixed term. A
sentence within the range must take
into account: the nature and elements
of the offense; the character and
record of the offender; and mitigatinc
and aggravating circumstances. If the
court finds extraordinary mitigating
or aggravating circumstances, it may
impose a sentence which is lesser or
greater than the presumptive range,
but the sentence cannot be more than
twice the maximum or less than one-
half the minimum term authorized.

When a court does impose a sentence in
a extraordinary case, it must make
written findings detailing the extra-
ordinary circumstances -justifying the
variance from the presumptive range.

Existing law is not affected.

Existing law provides that a mandatory
minimum within the presumptive range
is to be imposed for the use of a
deadly weapon in the commission of
certain crimes.
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CALIFORNIA

Vioient present offenses plus violent
prior convictions committed within 10
years where a prison term was served
results in a 3~year enhancement. Other
prior convictions committed within five
years where a prison term was served
result in a one-year enhancement.

Trial Judge.

Sentence is reviewed by parole authority
no later than one year after the sentence
is imposed, and parole may recommend

that the offender be resentenced if
parole authority determines the sentence
is disparate.

Authority to waive parole supervision
and to set conditions and length of
parole up to maximum period provided
by law.

COLORADO

Existing habitual offender statute
is not affected. Existing law pro-
vides that 2 prior convictions
within 10 years of the present
offense result in a term of impris-
onment of not less than 25 years

or more than 50 years for certain
felonies. Three or more prior con-
victions result in a term of life
imprisonment.

Trial Judge.

When the sentence imposed is lesser
or greater than the presumptive
range, the court of appeals auto-
matically reviews the propriety of
the sentence in a nonadversary
proceeding. The court of appeals
may affirm the sentence or remand
the case for resentencing.

A one-year period of parole is
included for each felony classi-
fication to be superwvised by the
division of adult services in the
department of corrections. Condi-
tions of parole continue to be
established by the state board of
parole.



Parole
Supervision

Good time/
Earned time

CALIFORNIA

Authority to waive parole supervision
and to set conditions and length of
parole up to maximum period provided
by law.

Sentences may be reduced by 1/3 for
participation in prison programs and

if conduct is consistent with the rules
of the institution.

COLORADO

A one-year period of parole is
included for each felony classifi-
cation to be supervised by the
division of adult services in the
department of corrections. Condi-
tions of parole continue to be
established by the state board of
parole.

Fifteen days a month for substan-
tial conformance with institution
rules and regulations. The good
time is to vest quarterly. Earned
time, not to exceed fifteen days
for every six months of incarcer-
ation, may be deducted from the
sentence for outstanding progress
in the categories of work and
training, group living, counseling
and meeting established goals and
programs.
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ILLINOIS

Establishes different sentence ranges
for murder, Class X felonies and for
each of four felony classes. A sen-
tence imposed must be determinate within
the range specified for the particular
offense. <Class X felonies include
aggravated kidnapping, rape, deviate
sexual assault, heinous battery, armed
robbery, aggravated arson and treason.
The sentence range for Class X felonies
is not less than six and not more than
30 years imprisonment. Aggravating and
mitigating factors can be considered,
and the court is to include the reasons
for imposing a particular sentence in
the recoxrd. If aggravating factors are
found, a sentence may be imposed from a
set of extended ranges established by law
for different offenses. The extended
range for a Class X offense is 30-60
years imprisonment.

Use of certain dangerous weapons in the
commission of any felony is a Class X
of fense.

A person twice convicted of specified
crimes: treason, murder, rape, deviate
sexual assault, armed robbery, aggravated
arson, Or aggravated kidnapping for ransom,
and is thereafter convicted of any one of
these crimes committed after the two prior
convictions, receives mandatory life sen-
tence and is not eligible for parole. A
person convicted of a Class 1 or Class 2
felony who has 2 prior Class 1 or Class 2
convictions is sentenced as a Class X
offender. These sections are not retro-
active prior to the effective date of the
act.

INDIANA

Establishes fixed terms within
each of four felony classes and
for murder. Fixed terms can be
increased for aggravating circum- .
stances or decreased for mitigating
circumstances within the limits
allowed by law for each felony
class.

No specific provision.

For two prior unrelated felony
convictions, an additional

fixed term cof 30 years is to be
imposed. However, if 10 or more
years have elapsed since discharge
from the sentence for the last
felony conviction, the court may
subtract up to 25 years from the
additional fixed term. If a
reduction is authorized, the
court may consider aggravating
or mitigating circumstances to
determine if a reduction should

be granted and what the reduction
oot A T i T_Ad 19800 .
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ILLINOIS ' INDIANA

Sentencing Trial Court. Trial Court.

Authority

Sentence Upon appeal, the appellate court may No specific provision.

Review modify a sentence imposed where
appropriate.

Parole Abolishes Parole and Pardon Board and Board has power to revoke parole,

Decision~ creates the Prisoner Review Board. to reinstate parcle, and to insure

making Retains power of parole only over persons discharges from parole. Offender
sentenced to an indeterminate term before must serve the length of the fixed
the new act. Establishes convictions for sentence less credit time before
parole and mandatory release; reviews being released on parole.

revocation or suspension of good conduct
credits over 30 days in cases of prisoner

misconduct.
Parole Every sentence must include the mandatory Supervision is limited to the
Supervision supervised release term specified by law amount of time before the fixed
for each type of felony offense. term expires, not to exceed one
year.
Good time/ Except for life sentences; good time Establishes three classes of credit
Earned time credit, which accrues on a monthly basis, time. All perscns are initially
is awarded one day for every one day assigned to Class I and may be
served and is to be deducted from the reassigned to a lower class for
sentence. The Director of the Department institutional violations. Credit
of Corrections may award up to 90 days time accrues as follows: Class I,
additional credit for meritorious conduct. 1 day for every 1 day served; Class II,
No prisoner can be penalized more than one 1 day for every 2 days served; and

yvear of credit for any one infraction. Class IITI, no credit time.
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Sentencing
Structure

MAINE

Murder results in a minimum prison term
of 25 years. Other crimes are divided
into five classes and a maximum term is
established for each class. Maximum
terms increase according to the serious-
ness of the offense. The court is
mandated to set a definite period of
imprisonment not to exceed the maximum
amount.

NEW JERSEY

A sentence range is established
for each of four degrees of crimes.
The sentence imposed must be a
fixed term within the appropriate
range and the court is to state on
record the reasons for imposing a
particular sentence. For first

and second degree crimes, the

court may fix a minimum term within
the limits of law during which the
person is not eligible for parole.
An extended sentence range for
murder, first, second and third
degree crimes is also established
and may be imposed if certain cir-
cumstances exist. Again, the court
may fix a minimum term within the
limits of the law. Further, the
law establishes a presumptive term
for each of the four degrees of
crimes to be imposed if a sentence
of imprisonment is proper. The
sentence can be increased for aggra-
vating factors. If mitigating
factors cutweigh aggravating fac-
tors in first or second degree
crimes, the court may sentence the
defendant to a term that is one
degree lower. Such sentence is not
final for 10 days in order to permit
appeal by the prosecution.
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MAINE

If the State proves that a Class B, C,

D or E crime was committed with the use
of a dangerous weapon, the sentencing
class is one class higher. Minimum terms
of imprisonment are established for

Class A, B, C and D crimes committed
with the use of a firearm. Sentences
imposed under this section cannot be
suspended.

No specific provision.

Trial Judge.

No specific provision.

Removed. Prisoners are to be uncondi-
tionally released at the expiraticen of
the term, less good time.

NEW JERSEY

No specific provision.

Two previous felony convictions
within 10 years of the present
offense are the criteria for
imposing a sentence within the
extended range.

Trial court.
No specific provision.

Must compute a parole eligibility
date within 90 days after the sen-
tence begins. Most inmates become
eligible for parole after serving
nine months of the sentence; excep-
tions are made for special offenders.
Power to increase eligibility date
for infractions and decrease eligi-
bility date for exceptional progress.
Inmates to be released at that date
for exceptional progress. Inmates

to be released at that date unless
the inmate is likely to commit a
crime. Inmates are never eligible
for parole before serving the min-
imum term, when imposed.



Parole
Supervision

Good time/
BEarned time

&  Sentencing
Structure

MAINE

Removed.

Prisoners sentenced to a term over

six months are awarded good time credits
at a rate of 10 days for every month
served. Sentences six months or less
are awarded three days good time for
every month served. An additional two
days a month may be awarded for work or
other duties.

NEW MEXICO

Non-capital offenses. Presumptive-

fixed sentence established by law for

each class of offense. Alteration for
aggravating and mitigating circumstances
cannot exceed 1/3 of the basic sentence.
Firearm or prior convictions cannot be
considered as an aggravating circumstance.
Court may impose a fine in addition to the
basic sentence for certain classes of
offenses.

NEW JERSEY

For most inmates, parole supervi-
sion amounts to the balance of
the maximum term, less good time,
and/or earned time.

For first offenders, good time may
be awarded at a varying rate which
starts at one-fifth of the original
sentence for a one-year sentence,
but which increases for longer
sentences.

Earned time never exceeds one day
for each five days of productive
occupation.

NORTH CAROLINA

Non-capital offenses (Class A and
B felonies are excluded). Presump-—
tive terms established by law for
eight classes of felonies. Within
each class, different terms are
established for offenders with
prior felony convictions. Maximum
terms of imprisonment to be served
in a jail or the state prison and
fines are established for all 10
classes of felonies. The judge
must impose the presumptive term
unless aggravating or mitigating
circumstances exist. If the judge
deviates from the presumptive term,
findings of fact regarding the
alteration must be recorded.
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NEW MEXICO

Considered as a separate issue in sen-
tencing. Use of a firearm in the commis-
sion of a crime can result in an increase
to the basic sentence which is served first
and cannot be suspended or deferred.

Considered as a separate issue. One
prior felony conviction will result
in an additional four years; and three
or more priors result in eight addi-
tional years imprisonment. Sentences
under this provision cannot be sus-
pended or deferred.

Trial Judge.

No special provision.

Removed.

NORTH CAROLINA

Special provision for prior felony
convictions with the use of a
deadly weapon within seven years

of the present offense. A sentence
of at least 14 years is to be im-—
posed and is to be served at the
state prison. The offender must
serve at least seven years excluding
gained time. A person sentenced
under this section cannot be sen-
tenced as a youthful offender and
is not eligible for probation.
Sentence to be served consecutively
and to begin after the expiration
of the sentence imposed for the
present offense.

Trial Judge.

If a defendant has been found guilty
and the sentence exceeds the pre-
sumptive term, the defendant is
entitled to appeal as a "matter of
right" to determine whether the
sentence is supported by the evi-
dence introduced.

{Other than Class A or B felonies

and youthful offenders.) Parole com-—
mission must parole each prisoner
serving a term of 18 months or more
90 days before the expiration of the
term less credit time for time already
served, good time and gained time.
The prisoner can refuse to accept
parole and remain in prison or jail
until the expiration of the term at
which time he will be unconditionally
discharged.
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MINNESOTA

Trial Judge. Separate sentencing hearing
must be held upon request of the defendant
or the State. Court to issue written
findings of fact and conclusions of law
and enter an appropriate order.

Appeal to the Supreme Court for any sen-
tence imposed or stayed may be brought by
the defendant or the State. Supreme Court
may review to determine whether the sen-
tence is inconsistent with the law, unrea-

sonable, inappropriate, excessive, disparate

or not warranted based on the findings of
fact.

Corrections board to promulgate rules for
the placement and supervision of inmates on
parole. Power to revoke parole and place
the offender back in the institution for

an amount of time not to exceed the time
remaining in ‘the sentence.

Every prisoner is to serve a period to the
amount of good time accrued and not to
exceed the amount of time remaining in the
sentence. A person serving a life sentence
is not eligible for release until he has
served a minimum of 17 years.

PENNSYLVANIA

Trial Judge.

No specific probision. Existing
parole law is not affected.

No specific provision. Existing
parole law .-is not affected.

No specific provision in the new
law.
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MINNESOTA

Effective May 1, 1980. Establishes a
sentencing commission to develop advisory
sentencing guidelines for use by the
district court. Guidelines to establish:
(1) circumstances where imprisonment is
proper, and (2) a presumptive, fixed sen-
tence scheme. The guidelines may provide
a 15 percent increase or decrease in the
presumptive sentence. If the court devi-
ates from the presumptive sentence, the
judge is required to make written findings
of fact regarding the alteration.

Present law not affected which provides
that minimum terms established for cer-
tain crimes in which a firearm was used
in the commission of the offense.

(See MN Stats. 609.11)

Prior felony convictions for certain
offenses occurring within 15 years of
the present offense will result in a
prison term of not less than three years
or more than the maximum sentence pro-
vided by law for the present offense.

PENNSYLVANIA -

Establishes the Pennsylvania Commis-
sion on Sentencing to develop advisory
guidelines to be used by the court

to determine the appropriate sentence
for felonies and misdemeanors. The
guidelines must: (1) specify a range
of sentences for different degrees of
crimes; (2) specify a range of sen-—
tences of increased severity for
repeat offenders or for crimes com-
mitted with the use of a deadly
weapon; and (3) prescribe variations
from the range of sentences for aggra-
vating and mitigating circumstances.
The judge must indicate in a written
statement the reasons for any sen-
tence imposed. The guidelines become
effective 90 days after they are sub-
mitted to the legislature unless, by
concurrent resolution, the legislature
rejects them in their entirety.

(See above; also included in the
interim guidelires described below.)

A minimum term of four years impris-
onment is established as an interim
guideline to-be considered by the
court for some repeat offenders. The
guideline applies to certain crimes,
particularly crimes against the person,
and is to be used when the offender
has prior convictions for similar
crimes.
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MINNESOTA

Trial Judge. Separate sentencing hearing
must be held upon request of the defendant
or the State. Court to issue written
findings of fact and conclusions of law
and enter an appropriate order.

Appeal to the Supreme Court for any sen-
tence imposed or stayed may be brought by
the defendant or the State. Supreme Court
may review to determine whether the sen-
tence is inconsistent with the law, unrea-

sonable, inappropriate, excessive, disparate

or not warranted based on the findings of
fact.

Corrections board to promulgate rules for

the placement and supervision of inmates on

parole. DPower to revoke parole and place
the offender back in the instituticn for
an amount of time not to exceed the time
remaining in the sentence.

Every prisoner is to serve a period to the
amount of good time accrued and not to
exceed the amount of time remaining in the

sentence. A person serving a life sentence

is not eligible for release until he has
served a minimum of 17 years.

PENNSYLVANIA

Trial Judge.

No specific provision. Existing
parole law is not affected.

No specific provision. Existing
parole law is not affected. )

No specific provision in the new

law.
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MINNESOTA

One day for every two days served. Good
time reductions determine the period of
supervised release to be served by the
inmate. Good time earned prior to disci-
plinary violations cannot be forfeited, but
the inmate may be required to serve an
additional portion of his term after the
violation without earning good time.
Additional time served cannot result in a
loss of more than %0 days good time. Man-
datory life sentence excluded.

TENNESSEE

PENNSYLVANIA

No specific provision in the new
law.

Classified eleven serious felonies as "Class X"
offenses. These include murder, aggravated kid-
napping, certain sex crimes, aggravated robbery

and certain drug offenses. Minimum sentences,

or

in some cases a range of sentences, are established
for each offense. Only “Class X" sentences must

be determinate within the limits prescribed by law
for each offense and are not subject to credits

for sentence reduction. (Class X offenses also
require a mandatory sentence. Other offenses are

in a non-mandatory indeterminate structure.)

No specific provision except that certain offenses
are placed within the Class X category by virtue
of the use of a deadly weapon in their commission.

No general provision, however, habitual drug offenders
are defined and placed within the Class X category.

NOTE: Missouri has recently revised its criminal code, and
according to §557.038 the court will decide the extent
and duration of the sentence and impose a sentence of
a term of years within the prescribed limits of each

felony class.
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Sentencing
Authority

Sentence
Review

Parole
Decision~-
making

Parole
Supervision

Good time/
Earned time

TENNESSEE

Present law not affected. Jury is to
impose sentence.

No special provision.

Every person sentenced under the Class X
scheme must serve 40 percent of the
determinate sentence imposed before
becoming eligible for release classifi-
cation status. Discretion as to release
is then determined by the administrative
authority responsible for pardon, parols
and release recommendation.

A minimum of three years supervised release
is required of all Class X offenders.

No specific provision but record of the offen-
der is taken into consideration in determining
release classification status. Fadilure to
conform behavior to acceptable standards may
result in delaying eligibility for release
classification status.

.



APPENDIX B

December 21, 1980

TO: Interim Study Committee on Corrections and Facility Needs
FROM: Kathleen Harrington, Staff Researcher

RE: Sentencing Data

On October 12, 1979, the Committee on Corrections Policy and Facility
Needs requested a compilation of data on current sentencing practices
in Montana. The Committeé specifically requested statistics from the
Department of Institutions concerning:

1) the crime committed
2) the sentence imposed, and
3) the actual length of incarceration for the crime.

Since these data would be used to establish presumptive sentences
based on the actual average time of incarceration, the Committee
should recognize some problems that would be encountered were these
data applied to that purpose.

The current policy for sentencing in Montana provides a mandate for
individualized sentences. This mandate, together with the sentencing
provisions of the laws of Montana, has created a sentencing practice
that is counter to the changes that are currently being considered

by the Committee. Available data reflect current sentencing and

correctional policies, so the limitations of these data should be
examined.

The sentencing provisions of the Montana Code Annotated emphasize
the rehabilitation of the individual criminal. 46-18-101 MCA states:

This chapter shall be liberally construed to the end that
persons convicted of crime shall be dealt with in accordance
with their individual characteristics, circumstances, needs,
and potentialities; that dangerous offenders shall be.cor-
rectively treated in custedy for long terms as needed; and
that other offenders shall be dealt with by probation, sus-
pended sentence, or fine, whenever such disposition appears
practicable and not detrimental to the needs of public safety
and the welfare of the individual.



With the elimination of minimum sentences and the establishment

of fairly high maximum sentences, the 1973 Criminal Code permitted
the judge considerable discretion in fixing sentences. This dis-
cretion is contained in the sentencing mandate that directs the
court to fit the punishment to the criminal rather than the crime.
Although some mandatory minimum sentences were enacted in 1977,

the length of present sentences remains potentially a product of
the judge's perception of the individual's threat to society rather
than the judge's perception of the seriousness of the crime
committed.

In addition to the impact of individualized terms of imprisonment,
the Committee should also recognize the various sentencing alter-
natives available to the judge. He can:

1) release the defendant on probation;

2) defer imposition of the sentence for as long as 3 years,

3) suspend imposition of the sentence;

4) 1impose a fine as provided by law for that offense;

5) commit the defendant to a correctional institution; and

6) impose a combination of any or all of the above alter-
natives.

When a judge suspends or defers a sentence he may be acknowledging
the fact that the criminal does not pose a threat to society and
that rehabilitation or restitution is accomplished best in the
community. The Department of Institution's profile of prisoners
at the Montana State Prison describes the typical prisoner as
poorly educated, without family ties and in need of alcoholic
counseling. This individual has a limited potential for success
in society and thus he poses a greater risk to society than a less
troubled individual. If deferred or suspended sentences are elim-
inated, the immediate impact on the prison system will be increased
numbers of incarcerated offenders. One way to lessen this impact
is to have shorter sentences, thus reflecting the percentage of
suspended or deferred sentences that are currently being given.

The state's sentencing policy instructs the judge to consider
aggravating and mitigating factors when sentencing. By doing so,
without completely restricting the judge, this policy has increased
the potential for disparity in the system. The use of a weapon,
prior felony convictions, or the fact that the individual is under
eighteen years of age are examples of some overt restrictions on the
judge. Many other factors exist which the judge probably takes into
account but which are not readily identifiable. These factors are
built into current sentences and the disparity in sentences are, in
part, a function of the variation in perception of these factors by
individual judges. These variations cannot be completely controlled.
Yet to use current Department of Institutions statistics withcut
some attempt to control the variations could result in merely com-
pounding current injustices.




Once an individual has been incarcerated, the state's correctional
policies begin to influence the length of time served. One of the
more variable factors in the corrections system is good-time allow-
ance. Good-time allowance is credited daily. Each day the length
of the prisoner's sentence is decreased through credit earned, re-
mains the same, or is increased by the revocation of earned credit.
Good~time allowance exerts an impact on the length of sentences,

but the impact varies with an individual's desire to earn the allow-
ance and with the opportunities available for earning the allowance.
The opportunities for participation in prison programs are limited
at this time.

Other states became aware of the problems associated with setting
fixed sentences when they attempted to incorporate good-time pro-
visions into new sentencing policies. When California set its
presumptive sentences the legislature estimated that nearly all
prisoners would receive maximum good-time credit and in addition
double counted good-time credit by adopting the median sentence
served. The reason that double counting occurs is that good-time
credit was included in the median sentence and since good—-time

also can be earned under the new code, it was double counted. If
an attempt is made to avoid the problems encountered by California,
the variation of sentence lengths produced by good-time credit can-
not be taken into account since the accounting of good time is not
on the computers at the Department of Institutions.

The Montana laws contain other provisions that will affect the

time served. The persistent-felony-offender classification would
lengthen the time in prison and the credit for time served prior to
conviction could lessen the time in the Montana State Prison. Any

changes in these provisions should be reflected in the length of
the new sentences.

Finally, correctional policies influence the determination of sen-
tence length through the use of parole. In Montana, a convict
serving a time sentence may not be paroled until he has served at
least one~half of his full term, less the good-time allowance. If
he is designated a nondangerous offender then he may be paroled
after he has served the 17-1/2 years. The designation of a non-
dangerous offender is a new mandate, and the Department of Insti-
tutions is currently in the process of contacting judges to confirm
the judges' actions regarding this designation. After an individual
is released on parole, his parole may be revoked. This aspect of
parole poses a problem for gathering data.

If¥ the Committee wishes to set a typical sentence for a crime, then
it must decide whether to measure the time to the first possible
release or the time to final release. If there are many parole
violaters, the median time to final release is likely to be appre-
ciably longer than the median time to first release. According to
Daniel Nagin in his analysis of California's determinate sentence,



The question of which is the appropriate measure of
céntral tendency - time to first release or time to

final release raises a difficult philosophical question.
If the additional time spent in prison because of a
parole revocation is viewed as a punishment for parole
violation, then time to first release is appropriate.

If the parole is viewed as a conditional pardon, however,
time spent in prison subsequent to parole revocation

can be regarded as punishment for the initial offense

for which the individual was incarcerated. In this case,
a measure of time in prison to final release is more
appropriate.l

Ih addition to asking the Committee to consider the limitations of
present data, the reason for using the average (i.e. mean) sentence
currently being served as a basis for the hew sentences might be
questioned. Other measures of central tendency could be used. The
median, which ig the 50th percentile of the sentencing distribution,
was used as the choice of the typical sentence in California. In
California this meant that the penalties that were selected were
shorter than they would have been if the mean prison term had been
selected. Even so, a substantial increase appeared in the California
prison populaticn:. The other measure of central tendency is the mode,
the sentence most frequently served. If the Committee is concerned
with the disparity that currently is in the system, then you may

want to consider using the mode.

Thus,; the choice of an average sentehce will be complicated by the
influence of current sentencing practices by the restrictions of
correctional policies on length of time served in prison, and by
the limitations of data currently stored in the Department of
Institutions' computers. Some of the impact of these factors can
be contrclled statistically, but we won't be in a position to
determine how this is to be done until the Committee decides on
what changes it wishes to make in the sentencing laws.

1. Daniel Nagin, "The Impact of Determinate Sentencing, Legis-
lation on Prison Population and Sentence Length; A California
Case Study." Public Policy, Vol. 27, No. 1, (Winter 1979) p. 89.
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APPENDIX C*

PROPOSED LEGISLATION

* Appendix C contains nine bills that were recommended to the
47th Legislature by the Committee and two bills that were
referred to the 47th Legislature without recommendation
{LC 32 and LC 54).
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4Tth Legislature LC 0032/01
1 BILL NOe ..

z INTRODUCED BY —_—

3 BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS

4 POLICY AND FACILITY NEEDS AITH NO RECOMMENDATION

5

6 A BILL FOR AN ACT ENTITLED: AN ACT TO ELIMINATE THE
T PROVISION THAT AN OFFENDER SERVING A TIME SENTENCE MAY BE
8 PAROLED AFTER SERVING 17 172 YEARS; AMENDING SECTION
9 46-23-2019 MCAS"

10

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

12 Section ls Section 46-23-201y MCAy is amended to read:
13 "46-23-201s Prisoners eligible for paroles (1) Subject
14 to the following restrictionsy the board shall release on
15 parole by appropriate order any person confined in the
16 Montana state prisony except persons under santence of death
17 and persons serviny sentences imposed under 46-18-202(2)»
18 when in its opinion there is reasonable probability that the
19 prisoner can be released without detriment to himself or to
20 the community:

21 (a) No «convict serving a time sentence may be paroled
22 until he has served at least one-half of his full termy less
23 the good time allowance provided for in 53-30-105; except
24 that a convict designated as a nondangerous offender under
25

46-18-404 may be paroled after he has served one-quarter of



o un

10
11
12

13

LC 0032/01

his full termy less the good time allowance provided for in
53=-30~105. Any-offender—-serving--a--time-—-sentence--may-—-bpe
paroted-—after—-he-~has-~servedy--tipon-his-term-of-sentencey
1t-1y/2~yearss

(b) No convict serving a life sentence may be paroled
until he has served 30 yearss less the good time allowance
provided for in 53-30-105.

(2) A parole shall be ordered only for the best
interests of society and not as an award of clemency or a
reduction of sentence or pardone A prisoner shall be placed
on parole only when the board believes that he is able and
willing to fulfill the obligations of a law—-abiding
citizene"

-End~-
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BILL NOe

INTRODUCED BY

DY REQUEST OF THE COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE A PLEA
AGREEMENT PROCEDURES"

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Plea agreements {1) The prosecuting

attorney and the attorney for +the defendant (or the
defendant when acting pro se) may engage in discussions to
reach an agreement thaty upon entry of a plea of gquilty to a
charged offense or to a 1lesser or related offensey the
prosecuting attorney shall:

(a) move for a dismissal of other charges;

(b) make a recommendatfon or refrain from opposing the
defendant's request for a specified sentences with the
understanding that such a recommendation or request does not
bind the court; or

(c) agree that a specific sentence is the appropriate
disposition of the casece

{(2) The court may not participate in the plea
agreement discussionse

Section 2. Hearing of agreements If a3 plea agreement
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has been reached by the partiess the court shall hear the
agreement upon arraignmente The agreement must be heard in
open court and enteredy; except that on a showing of good
causey it may be heard in camera and off the recorde
Thereupony the court may accept orvreject the agreement or
may defer its decision as to the acceptance or rejection
until there has been an opportunity to consider the
presentence reporte.

Section 3« Acceptance of a plea agreemente If the
court accepts the plea agreements the court shall inform the
defendant that it will include in the judgment and the
sentence the disposition provided for in the plea agreemente

Section 4. Rejection of plea agreemente If the court
rejects the plea agreement, the court shally on the records
inform the parties of this facte The court shall:

(a) advise the defendant in #»pen court ory on &
showing of good causey in cameras that the court is not
bound by the plea agreement;

(b) afford the defendant the opportunity to then
withdraw his plea; or

(c) advise the defendant that if he persists in his
guilty pleay the disposition of the case may be less
favorable to the defendant than that contemplated by the
plea agreement.

Section 5. Inadmissibility of pleasy offers of pleasy
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and related statements -- exceptione (1) Except as otherwise
nrovided in this sectiony evidence of any of the following
is not admissible in any civil or criminal proceedings
against the person who made the plea or offer:

(a) a plea of guilty, later withdrawn;

(bjy an offer to plead guilty to the crime charged or
any other crime; or

(c) statements made in connection with and relevant to
any of the pleas or offerse.

(2) Evidence of a statement made in connection with
and relevant to either of the following is admissible in a
criminal proceeding for perjury or false swearing if the
statement was made by +the defendant under oaths on the
recordy and in the presence of counsel:

(a) a plea of guiltyy, later withdrawn; or

(b) an offer to plead guilty to the crime charged or
any other crimes

Section 6« Determining accuracy of pleas
Notwithstanding the acceptance of & plea of guiltys the
court may not enter a Judgment wupon such plea without making
such inquiry as shall satisfy it that there is a factual
basis for the pleao

Section 7. Record of proceedingse A verbatim record of
the proceedings at which the defendant enters a plea shail

be made andy if there is a plea of guiltyy the record shall

—_— -
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includey without 1limitations the court?s advice to the
defendanty the inquiry into the voluntariness of the plea
including any plea agreementy and the inquiry into the
accuracy of a guilty plea.

Section B8« Codifications Sections 1 througﬁ T are
intended to be codified as an integral part of Title ‘46,
chapter 12y and the provisions of Title 464 chapter 12y
apply to sections 1 through 7

-End-
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INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE OM

CORRECTIONS POLICY AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: "AN ACT TO ALLOW THE STATE TO
REQUEST AN APPELLATE REVIEW OF THE DiSPDSITION, WHETHER BY
IMPOSITION OR DEFERRED IMPOSITION OF SENTENCEe OF A CRIMINAL
CASE FOLLOWING A VERDICT OR PLEA OF GUILTY; AMENDING
SECTIONS 46-18-903 THROUGH 46-18-905¢ MCAW"

BE IT &NACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-18-903, MCAy is amended to read:
"46-18-903. Application for reviewe. (1) Anmy ¥Whenevers

upon._n. yerdick or a__plea_ _of _guiltys _a person has__been

sentenced to a term of 1 year or more in the state prison by
any court of competent jurisdiction and_disposition has_been
made__by _imposition or deferred imposition of sentences the
defendant_ors_on_behalf of the states the _attorney _geperal
may within 60 days from the date sueh-sentenece-was-—-imposed
of dispositions except in any case in which a different
sentenee disposition could not have been +mpesed mades file
with the clerk of the district court in the county in which
judgment was rendered an application for review of the

sentenee disposition by'the review division. Upon +mpeaitien
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of-the-sentence dispositions the clerk shall give written

~notice to the persen--senténced defendant of his right to

make such a requests Such notice shall include a statement
that review of-the sentenee court's disposition may result
in decrease-or-increase-of-th&~sentence a;lggae;_gg._gngaxaiu
sanction within limits fixed by lawe

(2) The <clerk shall tfansmit such app1iqation to the
review division and shall notify the judge whe--imposed-—the
sentence paking..the _dispesitions _the. _defendants and the
county attorney of the county in which the <sentenece--was
mposed d1§ngﬁinigu_gggunggds Such judge may transmit to the
review division a statément of his reasons for +mpesing-ths
sentenee the disposition.gf the _case and shall transmityguch-
a statenment within 7 days if requested to do so by the
review divisions

(3) The review division may for cause shown consider
any late request for review of sentenee dispgsition and may
grant such requeste

(4) The filing of an application for review shall not
stay the execution of the a sentence.®

Section 2« Section 46-18-904y MCAy is amended to reads:

"46~18-904s Procedure upon reviewe (1) In each case in
which an application for review is filed in accordance with
46~18-903y the review division shall review the judgment so

far as it relates to the seatéree-imposed dispasition of the
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casey either increasing or decreasing the peratey ganctions
and any other sentence sapction imposed on the person at the
same time and may order such different semtence-or-sentences
to—-be-imposed disposition as could have been +mposed made at
the time of the +mposttion court’s _disposition of the
sentence gase under review or may decide that the sentence
disppsition under review should stande

(2) In reviewing any judgmenty said division may
require the production of presentence reports and any other
recordsy documentsy or exhibits relevant to such review
proceedingss The appettent defendant may appear and be
represented by counsely and the state may be represented by
the county attorney of the county in which the sentence--was
+mposed disposition_gccurreds.

(3) If the review division orders a different sentence
dispositions the court sitting in any convenient county
shall resentence-—-the-—--defendant make___such___different
disposition as ordered by the review divisions. Time served
on the g sentence reviewed shall be deemed to have been
served on the g sentence substitutede"

Section 3« Section 46-18-905y MCAs is amended to read:

"46-18-905« Decision =-— finalityy report ofe. (1) The
decision of the review division in each case shall he final,
and the reasons for such decision shall be stated thereine

The original of each decision shall be sent to the clerk of

-3
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the court for the county in which the Jjudgment was renderedy
and a copy shall be sent to the judge who tmposed-—the
sentence madg,thg_ﬂlsnnsiilan reviewedy the persan~seﬁ£eneed
defendante _the__prosecuting attorney; and the principal
officer of the institution in which he is confineds

(2) The decision shall be reported in the Monptana
Reportsae™®

...End-.
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BILL NOe

INTRODUCED BY

BY REQUEST OF

COMMITTEE ON CORRECTIONS POLICY AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: “AN ACT TO INCREASE TO 5 YEARS
THE MAXIMUM PERIOD FOR DEFERRED IMPOSITION OF A SENTENCE FOR

A FELONY; AMENDING SECTION 46-18-201y MCAe"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-18-201y MCAy is amended to read:
"46-18-201s Sentences that may be imposeds (1)

Whenever a persﬁn has been found gquilty of an offense upon a

verdict or a plea of‘guiltyy the court may:

(a) defer imposition of sentencey excepting sentences

for driving uhder the influence of alcohol or drugsy for a

period not exceeding 1 year for any misdemeanor or for a

period not exceeding 3 3 vyears for any felonye The

sentencing judge may impose upon the defendant any
reasonable restrictions or conditions during the period of
the deferred impositions Such reasonable restrictions or
conditions may include:

(i) Jjail base release;

(ii) jail time not exceeding 90 days;

(iii) conditions for probation;
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{(iv) restitutions

(v) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

(vi) any combination of the above;

(b) suspend execution of sentence up to the maximum
sentence allowed for the particular offense. The sentencing
Jjudge may inpose on the defendant any reasonable
restrictions during the period of suspended sentence. Such
reasonable restrictions may include any of those listed in
subsections (l)(a)(i) through (1) (a)(vi)e

(c) impose a fine as provided by law for the offense;

(d) commit the defendant to a correctional institution
with or without a fine as provided by law for the offense;

(&) impose any combination of‘ subsections (1)(b)y
(1)(c)y and (1)(d)e

(2) If any restrictions or conditions imposed under
subsection (1){(a) or (1)(b) are violatedsy any elapsed times
except jail timey, 1is not a credit against the sentence
unless the court orders otherwises

(3) Except as provided in 46-18-222y the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspendeds 45-5-103(2)y 45-5-202(2)9 45~5-302(2)9
45-5-303(2)y 45-5-401(2)y 45-5-503(2) and (3)y 45-9-101(2)

- -
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and (3)y 45-9-102(3)+ and 45-9-103(2).

(4) Except as provided in 46-18-2224 the impositipn or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102(2) may not be deferred
or suspendeds"

-End-
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INTRODUCED BY

BY REQUEST OF COMMITTEE

ON CORRECTIONS POLICY AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: ®wAN ACT PROVIDING FOR FINES AND
ASSESSMENT OF COSTS 1IN FELONY CRIMINAL CASES; ALLOWING
COMMUNITY SERVICE AS A CONDITION OF DEFERRED R SUSPENDED

SENTENCES; AMENDING SECTION 46-18-201y MCAW"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECIIONs Section 1. Fines in felony casese (1)
Whenevery upon a verdict or a plea of guiltys a person has
been found guilty of an offense for which a felony penalty
could be imposedy the court may impose a fine. EXxcept as
provided in  45-5-103(2)» 45-5-202(2) 45-5-302(2)y
45-5-303(2)y 45-5-401(2)s 45-5-503(2) and (3)s 45-9-101(2)
and (3)s 45-9-102(3)y and 45-9-103(2)s & fine may be imposed
in lieu of or in addition to a sentence of imprisonmente.

{2) The court may not sentence a defendant to pay a
fine unless the defendant is or will be able to pay the
fine. In determining the amount and method of paymenty the
court shall take into account the npature of the crime
committedy the financial resources of the defendanty and the

nature of the burden that payment of the fine will impose.
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(3) The fine shall be in an amount fixed by the courte

NEW.SECTIONe Section 2. Payment of costs by
defendaht. (1) A court may rquire a convicted defendant in
a felony case +toc pay costsy as defined in 25-10-201s plus
costs of jdry service as a part of his sentencee Such costs
shall be limited to expenses specifically incurred by the
prosecution in connection wWith the proceedings against the
defendante

(2) The court may not sentence a defendant to pay
costs unless the defendant is or will be able to pay theme.
In determining the amount and method of payment of costsy
the court shall take into account the financial resources of
the defendant and the nature of the burden that payment of
costs will imposzae

(3) A defendant who has been sentenced to pay costs
and who is not in default in the payment thereof may at any
time petition the court that sentenced him for remission of
the payment of costs or of any unpaid portion thereofe If
it appears to the satisfaction of the court that payment of
the amocunt due will impose manifest hardship on the
defendant or his immediate familys the court may remit all
or part of the amount due in costs or modify the method of
paymentae

NEA _SECTIIONe Section 3. Fine or costs as a condition

on suspended or deferred sentences (1) Whenever a defendant

o
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is sentenced to pay a fine or costs undér [section 1 or 2]
and the imposition or execution of the rest of his sentence
is deferred or suspendedy the court may make payment of the
fine or costs a condition for probatione

(2) A suspended or deferred sentence may not be
revoked if the defendant defaults on the payment of the fine
and the default is not attributable to an intentional
refusal to obey the order of the court or a failure to make
a good faith effort to make the paymente.

NEM. SECTIONs Section 4. When payment of fine or costs

duee Whenever a defendant is sentenced to pay a fine or
costs under [section 1 or 2]y the court may grant permission
for payment to be made within a specified period of time or
in specified installmentss If no such permission is included
in the sentences the payment is due immediatelye

NEW_SECTIONe Section 5 Disposition of money
collected as fines and costse. The money collected by a court
as a result of the imposition of fines or assessment of
costs under the provisions of [sections 1 and 2] shall be
paid to the county general fund of the county in which the
court is helds

Section 6« Section 46-18-201y MCAs is amended to read:

"46-18-201. Sentences that may be imposede {1)
Whenever a person has been found guilty of an offense upon a

verdict or a plea of quiltyy the court may:

-3 =
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(a) defer imposition of sentencey excepting sentences
for driving under the influence of alcohol or drugsy for a
period not exceeding 1 year for any misdemeanor or for a
period not exceeding 3 years for any felony. The sentencing
judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
impositione Such reasonable restrictions or conditions may
includes

(i) _jail base release;

(ii) jail time not exceeding 90 days}

(iii) conditions for probation;

(iv) restitution;

Ly)_.payment_of a fine as provided in _[section. lli

{vi)_payment . _of _costs _as provided in [sections 2. .and
3Ji

Lyii)l.community. services

+v¥(yiii) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

{tv+¥ix) any combination of the abovet,

(b) suspend execution of sentence up to the maximum
sentence allowed for the particular offenses The sentencing
judge may impose on the defendant any reasonable
restrictions ar__conditions during the period of suspended

sentences Such reasonable restrictions gor__conditions may

m(,__.
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include any of those listed in subsections (1l)(a)(i) through
tirtaytvir L(ll(allix)e

(c) impose a fine as provided by law for the offense;

{d)__require payment_of costs as provided. _in _[section

2]i

{td¥({e) commit the defendant to a correctional
institution with or without a fine as provided by law for
the offense;

ted{f) impose any combination of subsections (1)(b)y
tiytery-and={33{tdy through_f(ll(e).

(2) 1If any restrictions or conditions imposed under
subsection (l)(a) or (1)(b) are violatedy any elapsed timey
except jail timey is not a «credit against the sentence
unless the court orders otherwisce

(3) Except as provided in 46-18-222y the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103(2)9 45-5-202(2)1 45-~5-302(2)
45-5-303(2)y 45-5-401(2)y 45-5-503(2) and (3)s 45-9-101(2)
and (3)s 45-9-102(3)y and 45-9-103(2)e

(4) Except as provided in 46-18-222y the imposition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102(2) may not be deferred
or suspendede”

Section T« Codification instruction. It is intended
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that sections 1 through 5 be codified as an integral part og/
Title 465 chapter 18y and the provisioud of Title 46,
chapter 18, apply to sections 1 through 5.

-End-
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BILL NOe

INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS

POLICY AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: "AN  ACT TO AMEND SECTIGN
46~-18-221y MCAy TO PROVIDE THAT ADDITIOMAL SENTENCES FOR
CRIMES COMMITTED WITH A DANGERUUS WEAPON ARE TO RUN

CONSECUTIVELY WITH THE SENTENCE PROVIDED FOR THE OFFENSE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-~18-2219 MCAy is amended to read:
"46-18-221« Additional sentence for offenses committed

with a dangerous weapone (1) A person who has been found

guilty of any offense and whoy while engaged in the
commission of the offensey knowingly displayeds brandisnedy
or otherwise used a firearmy destructive devicey as defined
in 45-8-332(1)s or other dangerous weapon shall, in addition
to the punishment provided for the commission of such

offensesy be sentenced to a term of imprisonment in the state

prison of not 1less than 2 vyears or more than 10 yearsy -

except as provided in 46-18-222,
(2) A person convicted of & second or subsequent
offense wunder this section shallsy in addition to the

punishinent provided for the commission of the present
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W

offensey be sentenced to a term of imprisonment in the state
prison of not 1less than 4 years or more than 20 years,
except as provided in 46-18-222. For the purposes of this
subsections the following persons shall be considered to
have been convicted of a previous offense under this
section:

(a} a persch who has previously been convicted of an
offensey committed bn a different occasion than the present
offenses under 18 UeSeCe 924(c); and

{b) @& person who has previously been convicted of an
offense in this or another statey committed on a different
occasion than the present offensey during the commission of
which he knowingly displayedy brandishedy or otherwise used
a Firearmy destructive devicey as defined in 45-8-332(1)s or
other dangerous weapone

(3) The imposition or execuiion of the minimum
sentences prescribed by this section may not be deferred or
suspendedy except as provided in 46-18-222.

{4)__An__additional senifence prascribed by this section
shall run_consecutively with.tbe sentence provided _for ._the

offenseas"
-End~
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BILL NOe

INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS

POLICY AND FACILITY MEEDS

A BILL FOR AN ACT ENTITLED: wWAN ACT TO PROVIDE FOR
INCREASED PUNISHMENT OF PERSONS WHO HAVE BEEN CONVICTED OF

THREE SEPARATE FELONIES; AMENDING SECTIONS 46~18-222 AND

- 46-18-502y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 46-18-502y MCAes is amended to read:
"46-18-502« Sentencing of persistent felony offendere.

(1) & Except. _aa_provided in__subsection_ _{2)s _a persistent

felony offender shall be impriSoned in the state prison for

a term of not less than 5 years or more than 100 years if he

was 21 years of age or older at the time of +the <commission

of the present offense.

L2)__If_ _the offender was a _persistent felony offenders
as_defined _in_46-18-5Q01s at the time of his previous. _felony
conyictions _less _Iban.. 5 __years_ _have _elapsed beiween his
previous _felony coaviciion apd the commission of the pressnt
offenses_and he was. 2l years of age or older at_the time _of
the___commission __of _the _present _offenses _he _shall__be

imprisoned. ip the siate prison for a_term of not _less__than
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10.years or.more than 100 yearse

t2¥{3) Except as provided in 46-18-222, the imposition
or execution of the first 5 years of a sentence imposed
under subsection (1) or._the first 10 _years _of _a__sentence

impoesed __under. _subsection _{2) wmway not be deferred or

suspendeda"

Section 2 Section 46-18-222y MCAs is amended to read:

"46-18—222« Exceptions to mandatory minimum sentences
and restrictions on deferred imposition and suspended
execution of sentencee A1l mandatory minimum sentences
prescribed by the taws of this state and the restrictions on
deferred imposition and suspended execution of sentence
prescribed by subsections (3) and (4) of 46-18-201y
46-18-221(3)9 and 46-18-5024¢2}(3) do not apply if:

(1) the defendant was less than 18 years of age at the
time of the commission of the offanse for which he is to be
sentenced;

{2) the defendant®s mental capacityy at the time of
the crmmission of the offense for which he is to be
sentencedy was significantly impaireds although not so
impaired as to constitute a defense to the prosecution;

{3) the defendanty at the time of the commission of
the offense for which he is to be sentencedy was acting
under wunusual and substantial duresss although not such

duress as would constitute a defense to the prosecution;

ey e




LC 0041701

{4) the defendant was an accomplices the conduct
constituting the offense was principally the conduct of
anothery and the defendant's participation was relatively
minor; or |

~{5) where applicabley no serious bodily injury was
inflicted on the victim unless a weapon was used in the
commission of the offensees"

—-End=
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INTRODUCED BY

BY REQUEST OF THE STUDY COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE LAWS
RELATING TO PAROLE ELIGIBILITY; AMENDING SECTIONS 46-23-201

AND 46-23-216y MCAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE 0OF MONTANA:
Section ls« Section 46-23-201y MCAy is amended to read:

"46-23~2Cls Prisoners eligible for parolee. (1) Subject

to the following restrictionsy the board shall release on

parole by appropriate order any person confined in the
Montana state prisony except persons under sentence of death
and persons serving sentences imposed under 46-18-202(2)y
when in its opinion there is reasonable probability that the
prisoner can be released without detriment to himself or to
the community:

(a) No convict serving a time sentence may be paroled
until he has served at least eme-half iwo-thirds of his full
termy less the good time allowance provided for in
53-30-105; except that a convict designated as a
nondangerous offender under 46-18-404 may be paroled after

he has served one-quarter opne-half of his full termy less
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the good time allowance provided for in 53-30-105« Any
offender serving a time sentence may be paroled after he has
servedy upon his term of sentencey 17 1/2 yearse

(b) No convict serving a life sentence may be paroled
until he has served 30 yearss less the good time a11owénce
provided for in 53-30-105a

' (2) A parole shall be ordered only for the best

interests of society and not as an award of clemency or a
reduction of sentence or pardons A prisoner shall be placed
on parole only when the board believes that he is able and
willing to fulfill the obligations of a law-abiding
citizene®

Section 2« Section 46-23-216y MCAy is amended to read:

"46-23~-216« Duration of paroles (1) A prisoner on
parole who has served ome-ha¥f two-thirds of his term or
termsy less the good time allowances or a nondangerous
of fender on parole who has served one-quarter gpe-half of
his term or termsy less the good time allowances is
considered released on parole until the expiration of the
maximum term or terms for which he was sentencedy less the
good time allowance as provided for in 53-30-105.

(2) The period served on parole or conditional release
shall be deemed service of the term of imprisonmenty and
subject to the provisions contained in 46-23-1023 through

46-23-~1026 relating to a prisoner who is a fugitive from or

-




LC 0051/01

has fled from justices the total time served may not exceed
the maximum term or sentencee When a prisoner on parole or
conditional release has performed the obligations of his
releasey the board shall make a final order or discharge and
issue a certificate of discharge to the prisoner."

Section 3. Applicabilitye This act applies to all
sentences imposed after June 30y 1981

-End-
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__________ BILL NOe.

INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: AN ACT TO MAKE THE LAW
RELATING TO GOOD TIME ALLOWANCE MORE RESTRICTIVE; AMENDING
SECTION 53-30-105y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 53-30-105y MCAys is amended %o read:
"53-30-105. Good time allowancee (1) The department of
institutions shall adopt rules providing for the granting of
good time allowance for inmates employed in any prison work
or activitye The good time allowance shall operate as a
credit on his sentence as imposed by the courts conditioned

upon +*the inmate's good behavior and compliance with the
rules made by the department or the warden.s The rules
adopted by the department may not grant good time allowance
to exceed:

{a) 10 days per month for inmates assigned within the
confines of the walls of the prison;

(b) 13 days per month for those inmates placed outside
the confines of the wails of the prison;

(c) 15 days per month for those inmates who have been
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assigned outside the walls of the prison for an
uninterrupted period of 1 year on a minimum status;

v‘ (d) 13 days per month for those inmates enrollad in
school inside the walls who successfully complete the course
of study or who while so enrolled are released from prison
by discharge or paroleta

te}--18-~days——for-—-each--pint-—of--btood-donated-by-an
+tnmates

tFfy-~5~days~per-month~Ffof~these-—inmates-—participating
tn-self-improvement-activities-destgnated-by-the-departments

(2) In the event of an attempted escape by an inmate
or a violation of the rules prescribed by the department or
wardeny the inmate may be punished by the_Forfeiture of part
or all good time allowancese The warden of the state prison
shall advise the department of any attempted escape or
violation of rules on the part of the inmate. Any punishment
by forfeiture of good time allowance must be approved by the
departmente

(3) ¥Fhis-—--section-appties—to-att-persons-whe-are-on A
Rerson._may.nek. earn _gaod time under.this secfion.while he_is
on probation or parole-or-etrigibte~to-be-piaced-on-probation
or-parote. No-person-convicted-and-sentenced-before-Aprii-iy
1955y-shat}-have-his—good-time—-atltowance-reduced-as-a-resutt
of-th+s-sections"

-End~-
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e BILL NOe

INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS

POLICY AND FACILITY NEEDS

A BILL FOR AN ACT ENTITLED: ©AN ACT TO CREATE A CORRECTINNS

BOARD OF VISITORS; AND PROVIDING CERTAIN POWERS AMD DUTIES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Definitionss As used in [this act]y the
following definitions apply:

(1) "Board"™ means the corrections board of visitors
created by [section 2].

(2) "Correctional facility"” means the state prison; a
residential facility for the rehabilitation of delinquent
youth such as Pine Hills school in Miles Cityy Mountain View
school in Helenay and Swan River youth forest camp; a county
or city jail; or other facility used for the incarceration
or custody of persons under sentence for offenses or
awaiting proceedings or sentence for offensese.

(3) vDepartment"™ means the department of institutions
provided for in Title 2y chapter 15y part 23.

(4) "“Offense"™ means a crime for which a sentence of

death or imprisonment or a fine is authorizede.

N

Section 2« Corrections board of visitors -
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composition =~ allocations (1) There is a corrections board
of visitorse

(2) The board consists of three members appointe&¥ by
the governor for a term of 3 yearsy except that the first
appointments shall be for terms of 1 year for one membery 2
years fer one membery and 3 years for one members

{(3) No one may be a member of the board who is an
employee of the department of institutionss One member must
have experience in law enforcemente

(4) A vacancy on the board shall be filled by
appointment by the governor for the unexpired terme

(5) The board is attached to the 1legislative auditor
for administrative purposess The 1legislative auditor may
employ staff for the purpose of carrying out the board's
duties as set out in [section 4]

Section 3. Compensation -- expensese Members of the
board shall receive compensation of $25 a day plus travel
expensesy as provided for in 2-18-501 through 2-18-503y as
amendedy whi]e engaged in business of the board.

Section 4s Power and duties of the correﬁtions board
of visitorss (1) The board is an independent board of
inquiry and review to assure that the conditions custodys
treatments trainings discipliney rehabilitationes and health
care of persons who are detained or confined in a

correctional facility are justy humaney and decent and

P -
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consistent with the law §nd with written potlicy and
procedures

{(2) The board shalil establish and maintain a
continuing program of inspection of correctional facilities.

(3) The board shall at Ieast annually visit and
inspect each state correctional facility and may inspect any
local correctional facilitye The board shall inspect the
physical plants including residentialy recreationals dininge
and sanitary facilitiess The board shall inquire concerning

all treatmenty trainingy rehabilitationy and disciplinary

‘programs being implemented by the facilitys

{4) The board may investigatey upon a complaint or
upon its own initiativey any alleged mistreatment of an
inmate of a correctional facilitye

(5) The board shall report annually +to the governor
and shall report to each session of the Jlegislature
concerning the status of the correctional facilities which

the board has inspected during the applicable periode. Such
a report may include an evaluation of one or more of the
programs being implemented by those facilitiess Each such
report must include but is not Timited to:

(a) the findings made in its inspections and
inquiries;

(b) the disposition of investigated complaints;

(c} recommendations to improve the conditien or

-3
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operation of a correctional facility;

(d) where appropriates mention of good programs found
which can serve as examples for others; and

(e) a separate evaluation of the inmate grievance
procedure at each state correctional facilitye

Section 5« Board to have access to correctional
facilities and recordse The board and each member thereof
shalls for the purpose of making an inspection as provided
in [section 5]y have access to:

(1) any state or local correctional facilitye. or any
part thereof, at any time and may not be required to give
advance notice of or +to make prior arrangements before
conducting an inspection; and

(2) 811 of the facility's records relating to inmate
care and treatmente For this purposes the compelling state
interest in providing an independent review of conditions at
the correctional facilities of the state override the
interests of individual privacy with regard to all
personally identifiable records held by the facility
inspected.

-End=-
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INTRODUCED BY

BY REQUEST OF THE INTERIM COMMITTEE ON CORRECTIONS POLICY

AND FACILITY NEEDS WITH NO RECOMMENDATION

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE
SENTENCING LAWS;S AMENDING SECTIONS 45-5-102 THROUGH
45-5-1059 45-5-201 THROUGH 45-5-204%, 45-5-302 THROUGH
45-5-3049 45-5-401y 45-5-502y 45-5-503y 45-5-5054¢ 45-5-603,
45-5-613y 45-5-621y 45-5<625y 45-6-101 THROUGH 45-6-103,
45-6-204y 46-18-101y 46-18-201y 46-18-222y AND 46-18-223,
MCA; AND REPEALING SECTIONS 46-18~111 THROUGH 46-18-113,

46-18-221y AND 46-18-501 THROUGH 46-18-503y MCAW"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 46-18-101y MCAy is amended to read:
"46-~18-101e Policy - t+berat constructione This

chapter shall be t+beratty construed to the end that persons

a.persan convicted of a crime shall be dealt with in
accordance with thetp———=tndividuatr-——-characteristiesy
eireumstancesy-needay—~and--potentiatrtttesy-—that--dangerous
offenderes-—-shati-be-correctively-treated-in-ctustody-for-tong
terms—-as-neededi-oand-that-other--offenders--shatrt--pe-—-dent+
nith~by-probationy-suspended-sentencey—or-fine-whenever—suech

dtsposttiron——appears—-practtecabie-and-not~detrimental-to-the
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needs-of-pubtic—safety-and-the-welfare-of-the—ind+viduat ;hg
sgninusnesa_gf_tn§~c:lms.sgmmiztad_and__ig__assgnﬁange_fuitb
his_prior.records A _person convicted of a crime may be dealk
uitn__bx_-finﬁ;__ubgn-_prgxiﬂgd__fnn__nx_laux_nn-hx-dafgnzsd
imposition or suspension of _sentence if _the _age _of _the
Rerson__or. the _circumstances. surrounding the grime warrant
such freatment_as provided for in. this chapter."”

Section 2« Section 46-18-201¢ MCAy is amended to read:

"46-18-201« Sentences that may be imposede (1)
Whenever a person has been found guilty of an offense upon a
verdict or a piea of guiltys the court may:

(a) defer imposition of sentence  for _ _persons
committing. a _first _offgnse _and who. are _eligible _under
46=-18=222y excepting sentences for driving under the
influence of alcohol or drugse for a period not exceeding 1
year for any misdemeanor or for a period not exceeding 3
years for any felonys. The sentencing judge may impose upon
the defendant any reasonable restrictions or conditions
during the period of the deferred impositions Such
reasonable restrictions or conditions may include:

(i) Jjail base release;

(ii) jail time not exceeding 90 days;

(iii) conditions for probation;

{iv) restitution;

(v) any otner reasaonable conditions considered
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necessary for rehabilitation or for the protection of
society; or

(vi) any combination of the abovej;

(b) suspend execution of sentence for persans.eligible
under.  46=18-222 up to the maximum sentence allowed for the
particular offenses The sentencing judge may impose on the
defendant any reasonable restrictions during the period of
suspended sentence., Such reasonable restrictions may include
any of those 1listed in subsections (1)(a)(i) through
(L)(a)(vi)e.

(c) 1impose a fine as provided by law for the offense;

(d) <commit the defendant to a correctional institution
with or without a fine as provided by law for the offense;

(e) impose any combination of subsections (1)(b)y
(1){c)y and (1) (d)e

(2) If any restrictions or conditions imposed under
subsection (1){a) or (l){(b) are violateds any elapsed times
except jail times is not a credit against the sentence
unless the court orders otherwises

13)-—Except-as-provided—itn—-46-18-223y-the-+mposition—or
execution—of-the-first-2-years-of-a-sentence-of-itmprisonment
tmposed-—under—the-folttewtng—sections-may-not-be-deferred-or
suspendedt-——~45-5-183{2y—~—=~ 45-5-202{¢R}y————m— 45-5-382¢2}y
45-5-39342yy~—45-5-403{Ryy——45~-5-503{2r-and~{3 y—45-9-103¢ 2

and=-{33y~45-5-282¢3}y—and-45-9-353{2}¥

-
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t4)--Except-as-provided-+n—46-18~222y-the-imposition-or
execut+on——of——the—~F+fst——ie~—yeaf3--o#———a—-~sentence—--of
tmprisonment-—imposed--under—45-5-1862¢2j-may-not-be—deferred
or—suspendeds!

NEW_SECTIIONe Section 3« Mandatory sentences to be
imposed for felonies -- exceptions. Except as provided in
46;18—201, the cburt shall impose the mandatory sentence
provided by law for a felony offense uniess the court finds
in accordance with [section 5] that aggravating
circumstances are present or in accordance with [section 6]
that mitigating circumstances are presents

NEW_SECTIONe: Section 4« Hearing to determine
exceptions to mandatory sentences. (1) Upon request of
either the defendant or the prosecutiony the court shall
grant a hearing prior to the imposition of sentence to
determine the existence of circumstances enumerated in
[section 5 or 5]e

(2) The hearing shall be held befecre the court sitting
without a jurye The defendant and the prosecution are
entitled to the assistance of counsely compulsory processy
and cross~examination bof witnesses who appear at the
hearinge

(3) If it appears by a preponderance of the evidence
submitted during the trial and durinyg the sentencing hearing

that none of the circumstances enumerated in [section 5 or

e
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6] existedy the court shall impose the applicable mandatory
sentences If it appears by a preponderance of the evidence
that one or more of the circumstances enumerated in [section
5 or 6] existedy the court shall impose the applicable
sentence as provided in [section 5 or 6].

(4) The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied upon in making its determination. The statement
shall be included in the judgmente

NEW_SECIIONe Section 5. Aggravating circumstances for
felonies == increased penaltiese (1) The court shall add to
the mandatory sentence for a felony offense 25% of the
mandatory sentence for each of the following aggravating
circumstances found by the court to have existed at the time
the offense was committed:

(a) the victim was mentaily defective or

incapacitated;

(b) the victim was physically helpless;

(c) The victim was less than 16 years old or 65 years
of age or older;

(d) there were multiple victims;

(e) the defendant threatened to inflict bodily injury
upon any person or knowingly put any person in fear of
immediate bodily injury;

(f) the defendant took advantage of his fiduciary

e e
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relationship with the victim to commit the offense;

(g) the defendant used or involved minors in the
commission of the crime; or

(h) the defendanty prior to age 18y had committed an
act that would have been a felony if committed by an adulte.

{(2) The court shall add to the mandatory sentence for
a felony offense 50% of the mandatory sentence for cach of
the following aggravating circumstances found by +the court
to have existed at the time the offense was committed:

(a) the defendant inflicted bodily injury wupon
another; |

(b) the defendant received compensation for committing
the offense;

{c) the defendanty while engaged in the commission of
the offensey knowingly displayeds brandishedy or otherwise
used a firearms destructive device as defined in
45-8-332(1)+ or other dangerous weapon;

(d) the defendant had previously been convicted of a
falony.

(3) The court shall add to the mandatory sentence for
a felony offense 100% of the mandatory sentence for each of
the followiny aggravating circumstances found by the court
to have existed at the time the offense was committed:

(a) the defendant is a person who had previously been

convicted of an offense committed under 18 U«SeCe 924(c) on
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a different occasion than the present offense or who had
previously been convicted of an offense in this or another
statey committed on a different occasion than the present
offensey during the commission of which he knowingly
displayede brandished, or otherwise wused a firearmy
destructive device as defined in 45-8-=332(1l)y or other
dangerous weapone

(b) the defendant is a person who had previously been
convicted of a second felony offense and who is presently
being sentenced for a third or subseguent felony committed
on a different occasion than any of his prior felonies.

(4) For the purpose of this sectiony an offender |is
considered to have been previously convicted of a felony if:

(a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of 1 year
could have been imposed; and

{(b) the offender has not been pardoned on the ground
of innocence and the conviction has not been set aside in a
postconviction hearinge

{(5) A circumstance that constitutes a lTesser included
offense of the present offense or a circumstance that
constitutes a necessary element of the present offense may

not be found to be an aggravating circumstance for purposes

of this sectione
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NEW _SECTIONs Section &« Mitigating circumstances for
felonies -~ reduced penaltiese If appropriate for the
offenses the court shall reduce the sentence for a felony
offense by 10% for each of the following mitigating
circumstances found to be present:

{l) The defendants at the time of the commission of
the offense for which he is to be sentencedy was acting
under unusual and substantial duresse. The duresé need not
be such that it would constitute a defense to the
prosacutions

(2) The defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anothers and the defendant®s participation was relatively
minore

(3) No serious bodily injury was ‘infiicted on the
victim nor was a weapon used in the commission of the
offense.

{(4) The defendant has fully compensated or can
reasonably be expected to fully compensate the victim of his
criminal conducte

(5) The defendant assisted law enforcement authorities
in the performance of their dutiese

Section 7. Section 46-18-222y MCAy is amended to read:

"46-18-222. Excepttons-to-mandatory-mintmum--sentences

end--~-restrictions——-on-~deferred-—-imposttton--and-—-suspended
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execduti+on—of-sentenee Eligibility for deferred or _suspended
seantencees Atrt—mandatory-minimum—sentences-preacribed-by-the
}aws——of--thts-—-state——and--the-—restricttons-——on--—-deferred
+mposition—and-suspended-execution-of-sentence-preseribed-by
subsections——{3p—-and-—t4y——0f~--46-18-20rv-46-18-223¢3yv-and
46~18~-502{2}~do~not—-eppty~+f A__person__is _eligible _for _a
deferred imposition_ or suspension_of sentence as _provided in
46-18-201_if:

1) the defendant was less than 18 years of age at the
time of the commission of the offense for which he is to be
sentenced;

(2) the defendant®s mental capacitysy at the time of
the commission of the offense for which he is +to be
sentencedy was significantly impairedy although not so
impaired as to constitute a defense to the prosecution;

(3) the defendantsy at the time of the commission of
the offense for which he is to be sentencedy was acting
under unusual and substantial duressy although not such
duress as would constitute a defense to the prosecution;

(4) the defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anothers and the defendant's participation was relatively
minor; or

(5) where applicabley no serious bodily injury was

inflicted on the victim unless a weapon was used in the
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commission of the offense.”

Section B8« Section 46-18-223y MCAy is amended to read:

"46-18-223« Hearing to determine apptteation—-of
exceptions gligibilitye (1) When the--appi}ieation-~of--an
exeeption-—-provided---for-—-in  gligibility. _for . deferred
imposition or suspension of sentence_under 46-18-222 is an
issuey upon..requast the court shall grant the defendant a
hearing prior to the imposition of sentence to determine the
apptieabitity~of-the-exception such_eligibilitys

(2) The hearing shall be held before the court sitting
without a jurye The defendant and the prosecution are
entitled to assistance of counsels, compulsory processy and
cross—examination of witnesses who appear at the hearinge.

(3) If it appears by a preponderance of the
+nformatton gyvidences including information submitted during
the trialy and during the sentencing hearings and-+n-so-much
of--the-presentence-report-as-the-court-ret+es-ony that none
of the exeeptions—-at-+ssue provisions for eligibility applys
the court shall impose the apprepriate gpplicable mandatory
sentence with no deferred impeosition.er suspension thereafe

L4) The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied upon in making its determinations. The statement shall
be included in the judgmenta."

Section 9. Section 45-5-102¢ MCAs 18 amended to read:

-.10.-
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"45-5-102 Deliberate homicidee. (1) Except as provided
in 45-5-103(1)y criminal homicide conétitutes deliberate
homicide if: 1

(a) it is committed purposely or knowingly; or

(b) it is committed while the offénder is engaged in
or is an accomplice in the commission of,' an attempt to
commitg or flight after committing or attempting to commit
robberysy sexual intercourse without consenty arsonye
burglaryy kidnappings felonious escapes or any other felony

which involves the wuse or threat of bhysica] force or

violence against any individuale

(2) A person convicted of the offense of deliberate
homicide shall be punished by death or life imprisonment as
provided in 46-18-301 through 46-18-310 or by imprisonment
in the state prison for a term of net-tess-than-i8-years-—or
more—-than-168 £0 yearsy-except-as-provided-i+n-46-18-222."

Section 10. Section 45-5-103, MCAy is amended to read:

"45-5-103. Mitigated deliberate homicides (1) Criminal
homicide constitutes mitigated deliberate homicide when a
homicide which would otherwise be deliberate homicide s
committed under the influence of extreme mental or emotional
stress for which there is reasonable explanation or excusee
The reasonableness of such explanation or excuse shall be

determined from the viewpoint of a reasonable person in the

actor®s situatione
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{(2) A person convicted of mitigated deliberate
homicide shall be imprisoned in the state prison for a term
of not—tess—than-2-years-or-more-than-40 3] yearsy-except—as
provided-in-46-18-222."

Section 1le Section 45-5-104y MCA. is amended tc read:

"45~5~104s Negligent homicides (1) Criminal homicide
constitutes negligent homicide when it s committed
negligentlye

{2) A person convicted of negligent homicide shall be
imprisoned in the state prison for any g term net-te-exceed
39 of 20 yearse®

Section 12. Section 45-5-105y MCAy is amended to read:

"45-5-105« Aiding or soliciting suicidees (1) A person
who purposely aids or solicits another to commit suicidey
but such suicide does not occury commits the offénse of
aiding or soliciting suicidee

(2) A person convicted of the offense of aiding or
soliciting a suicide shall be imprisoned in the state prison
for any g term not-to—exceed of 10 years."

Section 13. Section 45-5-201y MCAe is amended to read:

"45~5-201le Assaulte (1) A person commits the offense
of assault if he:

(a) purposely or knowingly causes bodily injury to
another;

(b) neqgligently causes bodily injury to another with a

-1 2_
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weaponj; ’

(c) purposely or knowingly makes physical contact of
an insulting or brovoking nature with any individual; or

{d) purposely or knowingly causes reasonable
apprehension of bodily ihjury in another. The purpose to
cause reasonable apprehension or the knowledge that
reasonable apprehension would be caused shall be presumed in
any case in which a person knowingly points a firearm at or
in the direction of anothers whether or not the offender
believes the firearm to be loaded.

(2) Except as provided in subsection (3)y a person
convicted of assault shall be fined not to excead $500 or be
imprisoned in +the county jail for ény term not to exceed 6
monthss or boths

(3) If the victim is less than 14 years old and the
offender is 18 or more vyears oldy the offendery upon
conviction under subsection (1){(a)y shall be imprisoned in
the state prison for a term not—to-exeeed-5 of 10 yearse"

Section 14« Section 45-5-2029 MCAy is amended to read:

"45-5~-202. Aggravated assaultes (1) A person commits
the offense of aggravated assault if he purposely or
knowingly causes:

(a) serious bodily injury to another;

(b) bodily injury to another with a weapon;

(c) reasonable apprehension of serious bodily injury

-13~
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in another by use of a weapon; or

(d) bodily injury to a peace officer.

{2) A person convicted of aggravated assault shail be
imprisoned in the state prison for a term of not-tess-than-2
years———or--more—-—than 20 yearSy-—except--as--provided--in
46~18-222."

Section 15« Section 45-5-203y MCAy is amended to read:

“45-5-203« Intimidationes (1) A person commits the
offense of intimidation wheny with the purpose to cause
another to perform or to omit the performance of any acts he
communicates to another a threat to perform without Tawful
authority any of the following acts:

(a) inflict physical harm on the person threatened or
any other person or on property; ‘

(b) subject any person to physical confinement or
restraint;

(c) commit any criminal offense;

(d) accuse any person of an offense;

{e) expose any person to hatredy contempte or
ridicule; or

(f) take action as a public official against anyone or
anythingy withhold official actiony or cause such action or
withholdinge

(2) A person commits the offense of intimidation if he

knowingly communicates a threat or false report of a pending

...1(1,.-
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firey explosiony or disaster which would endanger life or
propertys

(3) A person convicted of the offense of intimidation
shall be imprisoned in the state prison for amy g term me¢
to-exceed-10 of 2 yearse"

Section 16« Section 45-5-204y MCAy is amended to read:

"45~5-204« Mistreating prisonerse. (l) A person commits
the offense of mistreating prisoners ify being responsible
for the care or custody of a prisoners he purposely or
knowinglys:

(a) assaults or otherwise injures a prisoner;

() intimidatesy threatensy endangersy or withholds
reasonable necessities from the prisoner with the purpose to
obtain a confession from him or for any other purpose; or

(c) violates any civil right of a prisonere.

(2) A person convicted of the offense of mistreating
prisoners shall be removed from office or employment and
imprisoned in the state prison for a term not-to-exceed-18
of 2 yearse"

Section 17« Section 45-5-302s MCAy is amended to read:

"45-5-302. Kidnappinges (1) A person commnits the
offense of kidnapping if he knowingly or purposely and
without lawful authority restrains another person by either
secreting or holding him in a place of isolation or by using

or threatening to use physical forceo

~15=~
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(2) A person convicted of the offense of kidnapping
shall be imprisoned in the state prison for a +term of net
tess-—than-—2~--years-—or--more--than--16 20 yearsy-except—as
provided-+A-46-18~-222."

Section 18« Section 45-5-3039 MCAs is amended to read:

"45~-5-303. ‘Aggravated kidnappings (1) A person commits
the offense of aggravated kidnapping if he knowingly or
purposely and without 7lawful authority restrains another
person by either secreting or holding him in a place of
isolation or by using or threatening to use physical forcey
with any of the following purposes:

(a) to hold for ransom or reward or as a shield or
hostage;

(b) to facilitate commission of any felony or flight
thereafter;

(c) to inflict bodily injury on or to terrorize the
victim or another;

{(d) to interfere with the performance of any
governmental or political function; or |

(e) to hold another in a condition of involuntary
servitude. |

(2) Except as provided in 46-18-222y a person
convicted of the offense of aggravated kidnapping shall be
punished by death or 1life imprisonment as provided in

46-18-301 through 46-18-310 or be imprisoned in the state
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prison for a term of not-tess—-than-2-years-or-more-than-1689
40 yearsy unless he has voluntarily released the victim
alivey in a safe placesy and not suffering from serious
bodily injuryy in which event he shall be imprisoned in the
state prison for a term of met-tess—than-2-yemrs-or-more
than-18 & yearse”

Section 19. Section 45-5-304y MCAy is amended to read:

"45-5-3044 Custodial interferencee. (1) A person
commits the offense of custodial interference ify knowing
that he has no legal right to do sos he takesy enticesys or
withholds from lTawful custody any childs incompetent persons
or other person entrusted by authority of law to the custody
of another person or institutione

(2) A person convicted of the offense of custodial
interference shall be imprisoned in the state prison for any
a term not-to-exceed-18 of 5 years.

{3) A person who has not 1left the state does not
commit an offense wunder +this section iif he voluntarily
returns such person to Tawful custody prior to arraignments.
A person who has left the state does not commit an offense
under this section if he voluntarily returns such person to
Tawful custody prior to arreste.™

Section 20« Section 45-5-401y MCAy is amended to read:

"45-5-401e Robberye (1) A person commits the offense

of robbery if in the course of comnitting a theft he:
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(a) inflicts bodily injury upon another;

(b) threatens to inflict bodily injury upon any person
or purposely or Kknowingly puts any person in fear of
immediate bodily injury; or

(c) commits or threatens immediately +to commit any
felony other than thefte.

(2) A person convicted of the offense of robbery shall
be imprisoned in the state prison for a term of net-—tess
than-2~years—or-more~than—46 20 yearsy-exeept—as-provided-in
#6-128-222 .

(3) "In the course of committing a theft"™ as used in
this section includes acts which occur in an attempt to
commit or in the commission of theft or in flight after the
attempt or commissione"®

Section 2le Section 45-5-5024 MCAy is amended to read:

"45-5-502. Sexual assaulte (1) A person who Kknowingly
subjects another not his spouse to any sexual contact
Wwithout consent commits the offense of sexual assaulte

(2) A person convicted of sexual assault s5hall be
fined not to exceed $500 or be imprisoned in the county jail
for any term not to exceed 6 monthses

(3) If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of

committing sexual assaulty he shall be imprisoned in the

~18-—
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state prison for eny a term not-to-exeeed-28 of 10 years.

(4) An act "in the course of committing sexual
assault" shall include an attempt to commit the offense or
flight after the attempt or commissione

(5) Consent is ineffective under this section if the
victim is 1less than 14 years old and the offender is 3 or
more years older than the victime®

Section 22« Section 45-5-503y MCAy is amended to read:

"45-5-503. Sexual intercourse without consente (1) A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consente

(2) A person convicted of sexual intércourse without
consent shall be imprisoned in the state prison for a term
of not-tess-than-2-yetirs—or-more-than 20 yearsy--except--as
provided-in-46-18-222.

(3) If the victim is less than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual intercourse without ceonsenty he shall be
imprisoned in the state prison for amy term of mot—-tess—than
B-years-or—-mora—than-48 3Q yearsy-—-except——as-—-provided-—-+in
46~18~222a

(+) An act "in the course of committing sexual

intercourse without consent® shall include an attempt to

~19-
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commit the of fense or flight after the attempt or
commissiona

(5) No evidence concerning the sexual conduct of the
victim is admissible in prosecutions under this sectiony
except:

(a) evidence of the victim's past sexual conduct with
the offender;

(b) evidence of specific instances of the victim's
sexual activity to show the origin of semeny pregnancys or
disease which is at issue in the prosecution under this
sectione

(6) If the defendant proposes for any purpose to offer
evidence described in subsection (5)(a) or (5)(b)e the trial
judge shall order a hearing out of the presence of the jury
to determine whether +the proposed evidence is admissib]e
under subsection (5)e.

(7) Evidence of failure to make a timely complaint or
immediate outcry does not raise any presumption as to the
credibility of the victime®

Section 23. Section 45-5-505y MCAy is amended to read:

"45-5-505. Deviate sexual conducte (1) A person who
knowingly engages in deviate sexual relations or who causes
another to engage in deviate sexual relations commits the
offense of deviate sexual conducte

(2) A person convicted of the offense of deviate

-20-
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sexual conduct shall be imprisoned in the state prison for
any g term mot-to-exceed-18 of 2 years.

(3) A person convicted of deviate sexual conduct
without consent shall be imprisoned in the state prison for
any a term not-to-exceed-286 of 10 yearse."

Section 24« Section 45-5-603y MCAy is amended to read:

"45-5-603« Aggravated promotion of prostitutione (1) A
person commits the offense of aggravated promotion of
prostitution if he purposely or knowingly commits any of the
following acts:

(a) compels another to engage in or promote
prostitution;

(b) promotes prostitution of a child under the age of
18 yearssy whether or not he is aware of the child's age;

(c) promotes the prostitution of one's spousey childy
wards or any person for whose carey protections or support
he is responsibles

(2) A person convicted of aggravated promotion of
prostitution shall be imprisoned in the state prison for any
a term not-to~execeed-~28 of 1Q years."

Section 25« Section 45-5-613y MCAy is amended to read:

"45-5-613e Inceste (1) A person commits the offense of
incest if he knowingly marries or cohabits or has sexual
intercourse with an ancestory @ descendanty a brother or

sister of the whole or half bloode The relationships

-21-
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referred to herein include blood relationships without
reyard to legitimacy and relationships of parent and child
by adoptions

(2) A person convicted of incest shall be imprisoned
in the state oprison for any a term not-to—exceed—18 of 2
yearsa®

Section 26« Section 45-5-621y MCAy is amended to read:

"45-5-621s Nonsupports (1) A person commits the
offense of nonsupport if he fails to provide support which
he can provide and which he knows he is legally obliged to
provide to a spouses childs or other dependente

(2) A person commits the offense of aggravated
nonsupport if:

(a) the offender has left the state to avoid the duty
of support; or

(b) the offender has been previously convicted of the
offense of nonsuppcrte

(3) A person convicted of nonsupport shall be fined
not to exceed $500 or be imprisoned in the county jail for
any term not to exceed 6 monthss or boths A person convicted
of aggravated nonsupport shall be imprisoned in the state
prison for any a term not—to-execeed-18 of J yearse.

(4) The court may orders in its discretiony any fine
levied or any bond forfeited upon a charje of nonsupport

paid to or for the benefit of any person that the defendant

~-22-
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has failed to supporte"

Section 27« Section 45-5-6259y MCAy is amended to read:

"45-5-625« Sexual abuse of childrens (1) A person
commits the offense of sexual abuse of children if he
knowingly:

(a) employssy usesy or permits the employment or use of
a child in an exhibition of sexual contacty actual or
simulated;

(b) photographsy filmsy videotapesy or records a child
engaging in sexual contacty actual or simulated;

(c) persuadesy enticesy counselsy or procures a child
to engage in sexual contacte actual or simulatedy for use as
designated in (l){a)s (1)(b)sy or (1)(d);

(d) processesy develéps, printsy publishesy
transportsy distributes, sellsy possesses with intent to
selly exhibitsy or advertises material consisting of or
including & photographs photographic negatives undeveloped
films videotapesy or recording representing a child engaging
in sexual contacty actual or simulated; or

(e) finances any of the activities described in’
subsections (1) (a) through (1){d) knowing that the activity
is of the nature described in those subsectionse

(2) A person convicted of the offense of sexual abuse
of children shall be fined not +to exceed $104000 or be

imprisoned in the state prison for any a term net-te-exeeed

23~
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Qf 20 yearsy or bothe

(3) For the purposes of this sectiones "child" means
any person less than 16 years old."

Section 28« Section 45-6-101y MCAy is amended to read:

"45-6-10le Criminal mischiefe (1) A person commits the
offense of criminal mischief if he knowingly or purposely:

(a) injuresy damagess or destroys any property of
another or public property without consent;

(b) without consent tampers with property of another
or public property su as to endanger or interfere with
persons or property or its use;j

(c) damages or destroys property wWith the purpose to
defraud an insurer; or

(d) fails to close a gate previously unopened which he
has openedy leading in or out of any enclosed premisese This
does not apply to gates located in cities or townse

(2) A person convicted of +the offense of criminal
mischief shall be fined not to exceed $500 or be imprisoned
in the county jail for any term not to exceed 6 monthssy or
bothe If the offender commits the offense of criminal
mischief and causes pecuniary 1loss in excess of $§150y
injures or kills a commonly domesticated hoofed animaly or
causes a substantial interruption or impairment of public
communicationy transportationy supply of waters <gasy or

powers or other public servicesy he shall be imprisoned in
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the state prison for eny g term not-teo-exeeed-10 of 4
yearse"

Section 29 Section 45-6-102y MCAy is amended to read:

"45-6-102. Negiigent arsone (1) A person 'commits “the
offense of negligent arson iif he purposely or knowingly
starts a fire or causes an explosiony whether on his own
property or property of anotheres and thereby negligently:

{a) places another person in danger of death or -bodily
injury; or

(b} places property of another in danger of damage or
destructione

(2) A person convicted of the offense of negligent
arson shall be fined not to exceed $500 or be imprisoned in
the county jail for any term not to exceed & monthse or
bothe If the offender places another person in danger of
death or bodily injurys he shall be imprisoned in the state
prison for any a term mot-to-exceed-18 of 5 yearse"

Section 30 éection 45-6-103y MCAy is amended to read:

"45-6~103s Arsone (1) A person commits the offense of
arson wheny by means of fire or explosivesy he knowingly or
purposely:

(a) damages or destroys an occupied structure which is
property of another without consent; or

{b) places another person in danger of death or bodily

injurye
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(2) A person convicted of the offense of arson shall
be imprisoned in the state prison for amy a term mnmet-~te
execeed-26 of 10 yearse™®

Section 3le Section 45-6-204y MCAy is amended to read:

"45-6~204« Burglarys. (1) A person commits the offense
of burglary if he knowingly enters or remains unlawfully in
an occupied structure with the purpose to commit an offense
thereine

(2) A person commits the offense of aggravated
burglary if he knowingly enters or remains unlawfully in an
occupied structure with the purpose to commnit a felony
therein and:

(a) in effecting entry or in the course of committing
the offense or in immediate flight thereaftery he or another
participant in the offense is armed with explosives or a
weapon; or

(b) in effecting entry or in the course of committing
the offense or in immediate flight thereafters he purposelyy
knowinglys or negligently inflicts or attempts to inflict
bodily injury upon anyonee

(3) A person convicted of the offense of burglary
shall be imprisoned in the state prison for any a term not
to--exceed of 10 yearso A person ceonvicted of the offense of
aggravated burglary shall be imprisoned in the state prison

for any a term net-te—exceedlﬁe of_20 years."

-26~—
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Sesction 32« Codificatione Sections 3 through 6 are
intended to be codified as an integral part of Title 46,
chapter 18y and the provisiohs contained in Title 46y
chapter 18y apply to sections 3 through 6.

Section 33. Repealer. Sections 46-18~111 through
45-18-113y 46-18-221y and 46-18-501 through 46-1B-503, MCAy
are repealeds

~-End-





