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How to Use This Supplement

This supplement updates the third edition of the Crimiral Law Digest with
over 1,500 digests of significant criminal Iaw cases decided since publication of
the main volume. It covers both state and federal law—substantive and pro-
cedural-—as well as constitutional guarantees.

The supplement’s organization follows that of the third edition; section
numbers used to identify topical areas in the supplement correspond to those
in the main volume, and the sequence of sections has been preserved. New
~ topics developed by cases decided since the third edition’s publication have
been incorporated into the supplement and have been assigned new section num-
bers reflecting the topical organization. ‘Cases discussed in the Criminal Law
Bulletin are noted with a citation at the end of the case digest. The citation
includes the volume and page number of the Bulletin in which the case dis-
cussion may be found.

Reader aids include a Table of Contents listing every section and subsection
in this supplement, a Cumulative Table of Cases, and a Cumulative Index. The
Cumulative Table of Cases and the Cumulative Index are keyed to section num-
bers and refer to both main volume and supplement entries. They supersede
the Index and Table of Cases in the main volume.

Also included is a Table of Updated Case Citations that brings the citations
of cases in the main volume up-to-date.
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8 1.00 Statute held not void
for vagueness

Minnesota  After her arrest, defen-
dant challenged the statute that she
had violated, which makes it a mis-
demeanor to intentionally interfere
with a peace officer while the officer is
engaged in the performance of his of-
ficial duties. Defendant claimed that
the statute was- unconstitutionally
vague on its face in violation of the
due process clause of the Fourteenth
Amendment.

Held, reversed and remanded for
trial. The court said that a statute is
void if it lacks sufficient definiteness so
that ordinary people cannot under-
stand what conduct is prohibited, and
if it encourages arbitrary or discrimi-
natory enforcement. As interpreted by
the court, the statute clearly prohibits
intentional physical obstruction or in-
terference with ‘a peace officer in the
performance of his duties. The court
determined. that persons of common
intelligerice did not need to guess at
whether their conduct violated the
statute. Furthermore, no evidence was
presented indicating that the statute
had been enforced in an arbitrary or

abusive manner. Therefore, the court
concluded that the statute should not
be voided. Finally, the court said it
was unlikely that a substantially more
precise standard could be formulated
that would not risk nullification in
practice because of easy evasion. State
v. Krawsky, 426 N.W.2d 875 (1988).

Ohio - Defendants were convicted of
violating the Ohio Pyramid Sales Act,
which provided that “No person shall
propose, plan, prépare, or operate a
pyramid sales plan or program.”
Although not challenging the definition
of a pyramid sales plan, they asserted
that the words “plan” and “prepare”
in the above-cited section were used in
an unconstitutionally vague manner.
The lower court agreed and dismissed
the indictments before trial; the inter-
mediate appellate court affirmed the
dismissals, but on the ground of over-
breadth, not vagueness, as it found
that the statute might encompass and
penalize noncriminal conduct.

Held, affirmed in part, reversed in
part and remanded. The Ohio Su-
preme Court found that

[where an enactment is questioned]
on the ground that it is unconsti-
tutionally overbroad it is extremely
difficult to find unconstitutionality
absent a particular state of facts to
which the challenged statute may be
applied. To fiud that a statute is
facially overbroad—distinguishable
from an ascertainment of vagueness
—in effect is to hold that under no
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reasonable set of circumstances
could any person lawfully be pros-
ecuted thereunder. It is difficult to
so hold especially in view of the
strong presumption in favor of the
constitutionality of legislation and
the judicial obligation which exists
to support the enactment of a law-
making body if this can be done.

A conviction under the Pyramid
Sales Act, it continued, required proof
of

some movement or act toward the
execution of a pyramid sales plan or
scheme. - The determination of
whether and when such a movement
or act has been jerformed can only
be made by the trier of fact. It is
not, however, a question of the
facial constitutionality of the sub-
ject statutes.

Accordingly, the court found the stat-
ute facially sufficient. State v. Beckley,
448 N.E.2d 1147 (1983), 20 CLB 68.

Oklahoma Defendant was convicted
of communicating false rumors.. A
bumper sticker affixed to his car bore
the name of an individual and the word
“prostitute.” The statute in issue pro-
vided that “Any person, who shall will-
fully, knowingly, or maliciously repeat
or communicate . . . a false rumor or
report of a slanderous or harmful na-
ture, or which may be detrimental to
the character or standing of such other
person . . . shall be deemed guilty. . . .”
On appeal, he argued that the statute
was void for vagueness and - over-
breadth.

Held, conviction affirmed. The court
first found that the false rumors statute
survived the vagueness test because an
ordinary person of common intelli-
gence would be able to ascertain its
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meaning. As to overbreadth, defen-
dant had argued that the statute could
be read so as not to require falsity, that
there was no apparent requirement of
knowledge of falsity even if falsity was
required, and that the statute did not
limit itself to communications of facts
as opposed to communications of
ideas. The court, however, pointed out
that declaring a statute facially invalid
should be done only as a last resort and
that a statute that regulates a snbstan-
tial number of situations validly should
not be invalid on its face, particularly
where the statute is susceptible to a
narrowing construction. The court
read this statute as proscribing the will-
ful, knowing, or malicious communica-
tion of a false rumor or report, and
found that this implied a knowledge of
the falsity of the rumor and was limited
to the communication of facts. Pegg v.
State, 659 P.2d 370 (Crim. App.
1983).

Pennsylvania Defendant was con-
victed of hindering apprehension or
prosecution and of criminal conspiracy
to hinder apprehension or prosecu-
tion. During an investigation of illegal
drug trafficking, the district attorney
filed three applications, which were
later approved, for orders of authori-
zation to intercept telephone conversa-
tions of certain individuals. Defendant,
whose name was not among those spe-
cifically listed in the applications, was
arrested after his voice or name was
intercepted during three different con-
versations, On appeal, defendant al-
leged that 18 Pa. Cons. Stat. Ann. §
5718 of the Wiretapping and Elec-
tronic Surveillance Control Act was
unconstitutionally vague in that it does
not provide defendant with fair notice
of the time period in which officers may
use recordings as evidence of a crime.

Held, affirmed. Section 5718 stated
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that in order to authorize evidentiary
use of recordings pertaining to crimes
not mentioned in an original wiretap
authorization, an application must bz
made to a judge of the superior court
““as soon as practicable.” The “as soon
as practicable” language of the statute
was held not void for vagueness in vio-
lation of due process. The Superior
Court of Pennsylvania found the stat-
ute set a reasonable limit on the
amount of time in which law-enforce-
ment officials may szek to use recorded
conversations as evidence of criminal
activity without arbitrarily limiting the
amount of time law-enforcement agen-
cies have to complete their investiga-
tions and determine whether the
recorded conversations pertain to some
type of criminal activity. The court
rejected defendant’s contention that “as
soon as practicable” meant that the
application must be made as soon as
possible after the conversation is re-
corded. The “as soon as practicable”
language obligated law-enforcement
officers to make their application suffi-
ciently far in advance of defendant’s
trial to give the judge adequate time to
consider the application and to give the
defendant a minimum of ten days’
notice about the evidentiary use of the
recorded conversations at his trial.
Because defendant was aware four
months in advance of trial that the
tapes containing his conversations
would be offered into evidence, he
suffered no prejudice from the district
attorney’s twenty-six-month delay in
filing the final report listing his name
and the contents of his recorded con-
versations, Commonwealth v. Hashem,
525 A.2d 744 (1987).

Washington Defendant was convicted
under Washington’s “harassment” stat-
ute. After making death threats that
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included a promise to blow up an-
other’s house, defendant was arrested
and subsequently convicted. Defen-
dant then challenged the statute, con-
tending that it should be voided under
the constitutional doctrine of “void for
vagueness.” Defendant’s complaint
focused on the phrase “without lawful
authority” contained in the statute.

Held, affirmed. The court stated
that the due process doctrine of “void
for vagueness” has two principles.
First, criminality must be defined with
sufficient specificity to put citizens on
notice as to what conduct they must
avoid. Second, legislated crimes must
not be susceptible to arbitrary and dis-
criminatory law enforcement. The
court said that none of its decisions
have ever established that the concept
of “lawfulness” is unconstitutionally
vague. People of common intelligence
did not need to guess at what a statute
means by “lawful,” nor did the court
have to search for instances in which
an individual may threaten injury to
another with “lawful authority.” The
court felt that neither it nor the legisla-
ture should have to delineate such
situations. It refused to void a legisla-
tive enactment merely because all of
its possible applications could not be
anticipated and was especially unwill-
ing to do so in this case, where defen-
dant’s conduct fell squarely within the
statute’s prohibitions. At no time dur-
ing litigation did defendant ever sug-
gest that he had any “lawful authority”
to engage in the conduct that resulted
in his conviction, or even that he was
uncertain about his authority, The
court also said the law was not arbi-
trarily enforced. The court found that
the meaning of “lawful authority” is
readily ascertainable from objective
sources of law, and, therefore, it could
not agree that the phrase allows prose-



§1.05

cution according to “personal predilec-
tions.” State v. Smith, 759 P.2d 372
(1988).

§ 1.05 Statute held void for
vagueness

U.S. Supreme Court Plaintiff was ar-
rested and convicted for violating a
California statute requiring persons
who loiter or wander on the streets to
provide ‘“‘credible and reliable” identi-
fication and to account for  their
presence when requested by a police
officer. Plaintiff brought suit for de-
claratory and injunctive relief challeng-
ing the statute’s constitutionality. The
California Court of Appeal has con-
strued the statute to require a person
to provide such identification when re-
quested by a police officer who has
reasonable suspicion of criminal activ-
ity sufficient to justify a stop under the
standards of Terry v. Ohio, 392 U.S.
1, 88 S.Ct. 1868, 20 L.Ed.2d 889.
The California court has defined
“credible and reliable” identification as
“carrying reasonable assurance that
the identification is authentic and pro-
viding means for later getting in touch
with the person who has identified
himself.” The District Court held the
statute unconstitutional and enjoined
its enforcement, and the Ninth Circuit
afiirmed.

Held, affirmed. The statute was un-
constitutionally vague under the dué
process clause by failing to clarify
what was contemplated by the require-
ment that a suspect provide “credible
and reliable” identification. The Court
noted that the statute, as drafted,
vested virtually complete discretion in
the hands of the police to determine
whether the suspect had satisfied the
statute. Kolender v. Lawson, 461 U.S.
352, 103 S. Ct. 1855 (1983), 20 CLB
58.
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Axkansas Defendant was convicted of
nine felony counts that included capital
felony murder. Defendant raped and
murdered a young woman during a
crime spree that lasted several hours.
He was sentenced to death under a
statute  that prescribed death when
“the capital murder was committed in
an especially heinous, atrocious, or
cruel’ manner.” Defendant appealed
his sentence because he believed this
statute to be unconstitutionally vague
and without guidelines to channel a
jury’s discretion in deciding whether
an aggravating circumstance existed.

Held, sentence set aside and re-
duced. The court said that although it
could adopt language to interpret the
general assembly’s purpose in adopt-
ing the statute, if it began to adjudicate
this issue in each case at this level, it
was likely to wind up displaying the
very sort of inconsistency proscribed
by the Constitution. It believed that
the words “especially heinous, atro-
cious, or cruel” could mean nearly any-
thing and concurred that the jury had
received no guidance whatever in de-
fining them. The court could not give
them meaning after the fact of the
sentencing, and to do so would con-
stitute raw legislation. The court re-
fused to usurp the power of the legis-
lature and held the statute as it existed
to be too broad and vague to be sus-
tained under the Eighth and Four-
teenth Amendments to the U.S. Con-
stitution. Wilson v. State, 751 S.W.2d
734 (1988).

Illinois Defendants were charged in
separate actions with violations of the
Ilinois Drug Paraphernalia Control
Act (the Act) (Ill. Rev. Stat. ch.
56 1/2, pars. 2101 through 2107,
1985). Their cases were consolidated
for trial, and on their motions to dis-
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miss, trial court held the Act to be
impermissibly vague and therefore un-~
constitutional. The state appealed.

Held, affirmed. In Village of Hoff-
man Estates v. Flipside, Hoffman Es-
tate, Inc. (1982), 455 U.S. 489, 102
S. Ct. 1186 (1982), the U.S. Supreme
Court considered a vagueness chal-
lenge to a local drug paraphernalia
ordinance which made it unlawful to
sell any items that were “designed or
marketed for use with illegal cannabis
or drugs” without first obtaining a
license. The Court upheld the ordi-
nance finding the use of the phrase
“marketed for use” to encompass a
scienter requirement; a retailer cannot
market items for a particular use with-
out intending that use. While the defi-
nitional section of the Illinois Drug
Paraphernalia Act describes drug para-
phernalia as that which is “peculiar to
and marketed for use” with drugs, the
penalty section of the Act only requires
that a seller “reasonably should have
known” an item to be drug parapher-
nalia. Thus, whereas the Illinois legis-
lature apparently intended that scienter
be included in the definition of drug
paraphernalia, the penalty section al-
lows for convictions based upon the
constructive knowledge of the seller.
As a resulf, the court determined the
Act to be unconstitutionally vague.
People v. Monroe, 515 N.E.2d 42
(1987).

Indiana Defendants were indicted
for neglect of dependents. The per-
tinent part of the statute under which
defendants were indicted defined neg-
lect as “knowingly or intentionally”
placing a dependent “in a situation
that may endanger his life or health.”
Defendants argued that the word
“may” made the statute unconstitu-
tionally vague. The trial court dis-
missed the indictment on the ground
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that the relevant section of the statute
was too vague to be enforceable.

Held, dismissal of indictment re-
versed and case remanded. The Indi-
ana Supreme Court ruled that the
statute was unconstitutionally vague,
but that its meaning could be con-
strued through a less literal reading,
specifically the elimination of the word
“may.” The court stated that:

[A] court in reading a statute for
constitutional testing, may give it a
narrowing construction to save it
from nullification, where such con-
struction does not establish a new
or different policy basis and is con-
sistent with legislative intent. . . .
The purpose of the statutory provi-
sion here is to authorize the inter-
vention of the police power to
prevent harmful consequences and
injury to dependents.

In this case, defendants had been ac-
cused of neglecting dependents by
placing them in insanitary conditions,
which not only “may” have endan-
gered them but posed a real risk to
their safety. Although the word “may”
made the statute too broad to interpret
literally, the statute’s intent was clear.
Rationally, the meaning of the statute
was obvious, that is, to place a depen-
dent in a life-threatening situation
constitutes neglect. State v. Downey,
476 N.E.2d 121 (1985).

Nevada Sheriff appealed after charges
against defendant were dismissed. De-
fendant, an attorney, acquired infor-
mation that led him to believe a child
was being abused. He did not report
this to the police until two weeks later.
He was charged with a misdemeanor
under the statute that requires all pro-
fessionals to ‘“‘immediately” report
cases of suspected child abuse. At
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issue in this case was the definition of
“immediately.”

Held, affirmed. The court deter-
mined that the term was unconstitu-
tionally vague because the prosecutor
was given sole authority to define it:
With this authority, the prosecutor, not
" the court, would decide whether every
report was made quickly enough.
Sheriff, Washoe County v. Sferrazza,
766 P.2d 896 (1988).

§ 1.15 Severability of statutes
(New}

Oregon Defendant was convicted of
prostitution under a Portland city
ordinance that provided for a mini-
mum penalty for that offense. There
was no minimum penalty for prostitu-
tion under Oregon state criminal law.
Prior to trial, defendant moved to dis-~
miss the charge on the ground that the
city ordinance defining and prohibiting
prostitution and the minimum penalty
provision were. incompatible with
state law, The court granted defen-
dant’s motion to dismiss, and the
city appealed. The court of appeals
agreed with the trial court’s ruling that
the city’s mandatory minimum penalty
provision was invalid; however, it
found that the invalid penalty provi-
sion was severable from the issue of
the legality of the city ordinance de-
fining and prohibiting prostitution.
Accordingly, the Court of Appeals re-
versed the trial court’s dismissal and
remanded the case for trial. Both de-
fendant and the city appealed.

Held, affirmed. The Supreme Court
ruled the minimum penalty provision
in the city ordinance was incompatible
with state law, but that the penalty
provision was severable. The Court, cit-
ing Ivancie v. Thornton, 443 P.2d 612,
cert. denied, 393 U.S. 1018 89 S. Ct.
623 (1968), recognized the principle
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of statutory construction—that an un-
constitutional part of a statute may be
excised without destroying a separa-
ble part—and stated that this principle
may be applied to a city ordinance as
well, In this case, the court ruled there
was nothing in the relevant city ordi-
nance indicating that the City Govern-
ing Council intended that if the manda-
tory minimum penalty were held to be
unconstitutional, the provision defining
and prohibiting prostitution would be
invalidated. 'The prohibitory ordi-
nance, stated the court, was “not so
essentially and inseparably connected
with and dependent upon the manda-
tory minimum penalty provision, that
it is apparent from the text or the
legislative history that it would not
have been enacted without the manda-
tory minimum provision.” Further,
“the prohibitory ordinance is neither
incomplete nor incapable of being
executed absent the mandatory mini-
num provision. . . .” City of Portland
v. Dollarhide, 714 P.2d 220 (1986).

2, CONSTRUCTION AND OPERATION
OF CRIMINAL STATUTES

§ 2.00 Legislative intention as

controlling .....cenvenneieinnenins 6
§ 2.05 Statute broadly

construed .....uiceiarisnienes 7
§ 2.10 Statute narrowly

construed .....inienn 8

§ 2.00 Legislative intention as
controlling

Florida Defendant was convicted of
aggravated assault and possession of
a firearm without a license. On ap-
peal, the district court reversed de-
fendant’s conviction of possession of
a firearm without a license because the
state had not proved at trial that de-
fendant did not have a license. The
district court held that the lack of a
license is an essential element of the
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crime, and, by not introducing any
evidence on this issue, the state had
failed to meet its burden of proving
each element of the offense beyond a
reasonable doubt.

Held, affirmed. The Florida Su-
preme Court affirmed and found that
for a statutory exception to constitute
a defense, it must be in a clause sub-
sequent to the enacting clause of a
statute. The court concluded that the
“without a license” provision is not
“an exception in a subsequent clause.”
Rather, “without a license” is a prep-
ositional phrase contained in the en-
acting clause of the statute. Therefore,
the district court correctly held that
“the absence of a license is an essential
element of the crime of possession of
a firearm without a license.” The
court added that a court’s main guide
in construing a statute is the legisla-
ture’s intent, and general rules of statu-
tory construction are designed to help
courts ascertain the intent of the legis-
lature. An examination of the statu-
tory section in question did not
disclose anything to indicate that char-
acterizing the lack of a license as an
element of the offense would be con-
trary to legislative intent regarding the
statute. State v. Robarge, 450 So. 2d
855 (1984).

Rhode Island Defendant was con-
victed of transporting individuals for
indecent purposes and of other sexual
offenses. He appealed the conviction
for transportation, arguing that it
should be vacated because the legis-
lature amended the statute defining the
offense while prosecution was pending
against him. Specifically, the legisla-
ture added the requirement that the
proscribed conduct be performed “for
pecuniary gain.” The additional ele-
ment of “pecuniary gain” was not at-
tributable to defendant’s conduct in the
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counts for which he was indicted. The
state argued that the general savings
clause in the General Laws of Rhode
Island saved the indictment from the
repeal or amendment of the transporta-
tion statute.

Held, conviction vacated. A caveat
to the general savings clause, that it
should not be applied when doing so
would lead to a construction incon-
sistent with the manifest intent of the
general assembly, applied to this in-
dictment. The legislative history of the
transportation statute and its amend-
ment showed that the legislature’s con-
cern was with deriving support or
maintenance from prostitution. There
was never an intention to use the
statute to outlaw the transportation of
minors for sexual offenses that are not
committed for pecuniary gain. The
court then noted that other criminal
statutes address that offense. State v.
Babbitt, 457 A.2d 1049 (1983).

§ 2.05 Statute broadly
construed

Kentucky Defendant pleaded guilty to
a charge of first-degree burglary com-
mitted by knowingly and unlawfully
entering a building with intent to com-
mit a crime; while in immediate flight
therefrom, he was armed with a deadly
weapon, a shotgun. In fact, he stole
the shotgun and left the premises with
it. He was not armed with a deadly
weapon when he entered the premises.
The Kentucky statute provides: “When
a person has been convicted of an
offense or has entered a plea of guilty
to an offense classified as a class A, B,
or C felony and the commission of
such offense involved the use of a
weapon from which a shot or projectile
may be discharged that is readily ca-
pable of producing death or other seri-
ous physical injury, such person shall
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not be eligible for probation, shock
probation or conditional discharge.”
Upon the basis of this statutory pro-
vision, defendant’s motion for proba-
tion was denied. On appeal, defendant
raised the following question: Does
possession of a firearm obtained during
the commission of a burglary constitute
use of a weapon so as to preclude
eligibility for probation, shock proba-
tion, or conditional discharge?

Held, reversed. The Supreme Court
of Kentucky construed the meaning
which should be given to the phrase
“use of a weapon” in the statute to be
ambiguous in that it is subject to two
entirely different, but nevertheless logi-
cal, interpretations. Defendant con-
tended that mere possession of a
weapon constitutes being “armed” with
a weapon, but “use” of a weapon con-
templates that it be employed in some
manner in the commission of an of-
fense. The commonwealth contended
that the possession of a weapon in-
volves its use, and that the intent of the
legislature was to deter the involve-
ment or presence of weapons in the
commission of crimes. Since the court
could not determine the meaning the
legislature intended to give the phrase
“use of a weapon,” defendant was en-
titled to the benefit of the ambiguity.
Because it was not shown that a
weapon was used in any manner to
further the commission of the offense,
the trial judge was found to be in error
in his belief that probation was pre-
cluded by the statute. Haymon v
Commonwealth, 657 S.W.2d 239
(1983).

§ 210 Statute narrowly construed

North Carolina Two defendants ap-
pealed their convictions of disseminat~
ing obscenity. The first was convicted
of five counts after selling one officer
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two pieces of obscenity at a time and
another officer three pieces at a time.
The second was convicted of three
counts for selling one officer three
pieces of obscenity at a time. Defen-
dants contended that the legislature did
not establish guidelines for how to
establish the number of counts that one
should be charged with in the sale of
obscenity, and claimed the court
should have ruled in favor of lenity.

Held, conviction reversed and re-
manded. The court found the law con-
cerning the dissemination of obscenity
ambiguous because it does not specify
how the counts should be numibered.
The court, citing Bell v. United States,
349 U.S. 81, 75 S. Ct. 620 (1955),
which states that an ambiguity in the
law should be resolved in favor of
lenity, determined that each sale, not
each item sold, constituted one count
of dissemination of obscenity. In this
case, the court determined that the first
defendant should have been convicted
of only two counts considering he
made only two sales, and the second
should have been convicted of only
one count. State v. Smith, 373 S.E.2d
435 (1988).

3. NATURE AND ELEMENTS
OF SPECIFIC CRIMES

§ 3.00  ArSON .ccciecsiinssemsssanscsannsss 9
§ 3.10 —Aggravated assault..... 10
§ 3.28 Bank-related crimes

(NBW) .orevercressesassecssssionsanss 10
§ 3.35 Bribery .o, 11
§ 3.45  BUrglary ...c.eeeecsneiossniens 11
§ 3.55 —Necessity for breaking

and entering .c..eeeeenne 13
§ 3.70 Conspiracy ...... 13
§3.80 Drug viclations 13
§ 3.85 —P0SSESSION .vveiverireneeas 14
§ 3.100 Endangering morals of

8 MINOY covviceeremsanssssne reeneres 16
§ 3.115 —Child abuse ......ceerua 16
§ 3.120 —Child neglect ....cvcvvrueene 17
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§ 3.180 Firearms violations ........ 18
§ 3.140 —Dangerous and deadly

WEEPONS 1einirssinntamssessersone 18
§ 3.145 FOIgery .imenncnssesensens 19
§ 3,180 —Proximate cause ........ 18
§ 3.195 Vehicular homicide ........ 20
§ 3.200 Manslaughter .......coiveen 20
§ 3.203 —Attempt (New) ........... 21
§ 3.210 —Malice,

premeditation ........... cesrens 21
§ 3.220 MUIdE! uveveevicvinssesesaressansens 22
§ 3.240 —Malice, premeditation 24
§ 3.250 Felony murder .........u.... 25
§ 3.265 Intoxicated driving.......... 26
§ 3.270 —Scientific tests......couune 26
§ 3.275 Kidnapping .....covceecerveerenae 31
§ 3.280 —Forcible removal ........ 31
§ 3.285 LarCeny ..uoreerecrensecnvennes 33
§ 3.325 —Printed matter ............ 34
§ 3.330 Obstruction of justice ... 35
§ 3.350 Prostitution .......ceevervenens 35
§ 3.353 Racketeering (New) ........ 36
§ 3.355 RAPE .ccvnverrrerrernnriresnerenenes 36
§ 3.365 —Consent .....ccecverrvernnen 37
§ 3.375 Robbery ..o 37
§ 3.380 —ArMed ..ccevrnvireenenriene 38
§ 3.390 Sex Crimes .....cccvrsvennene 39

§ 3.00 Arson

Nebraska Defendant was convicted
of attempted arson for setting fire to
paper goods and articles of clothing
during a disturbance at a county jail in
which he was confined; the fire filled
the area with smoke and caused scorch-
ing of the paint. On appeal, he argued
that the crime of attempted arson re-
quires proof of an intent to burn a
structure, which cannot be demon-
strated where, as here, the structure is
constructed of fireproof material.
Held, conviction affirmed. The Su-
preme Court of Nebraska rejected de-
fendant’s contention, finding it clear
from the evidence that defendant in-
tended to damage the jail and that he
accomplished that result. The arson
statute, it noted, required only damage
to a structure as the result of fire, not a
burning of the structure itself. A build-
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ing need not be combustible to be
damaged by fire, continued the court;
scorching and smoke produced by a
fire could be sufficient to cause dam-
age, it said, suggesting that the evi-
dence against defendant would have
been sufficient to sustain a.conviction
for the completed crime of arson as
well as the attempt. State v. Hohn-
stein, 328 N.W.2d 777 (1983), 19
CLB 485.

Wyoming Defendant was found guilty
of the offense of first-degree arson pur-
suant to a pre-1983 Wyoming statute
that provided that “Any person who
willfully and maliciously sets fire to or
burns . . . any dwelling house . . . shall
be guilty of arson in the first degree.”
At trial he sought to raise the defense
of diminished capacity. The court re-
fused to give several proposed defense
instructions that were based on the de-
fense theory that defendant’s capacity
was diminished to the point where he
was unable to form the specific intent
that is an element of the crime of first-
degree arson. Instead, the court gave
an instruction on mental illness and
mental deficiency, since defendant had
entered a plea of not guilty by reason
of mental illness or deficiency. The de-

, fendant was found guilty and he ap-

pealed.

Held, verdict affirmed with sentence
modified on other grounds. The Su-
preme Court of Wyoming stated that
first-degree arson was not a specific in-
tent crime under the pre-1983 statute.
The words “willfully and maliciously”
describe the act to be committed rather
than an intention to produce a specific
result by committing that act. Jurisdic-
tions that recognize the defense of di-
minished capacity usually restrict it to
specific intent crimes, ealthough the
Wyoming court questions the rationale
for this restriction, Because a statute
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existed defining the circumstances
under which a person by reason of
mental illness or deficiency was not
responsible for criminal conduct, the
court considered that the mental ele-
ment necessary for commission of a
crime was established and declined to
usurp the powers of the legislature by
enlarging on it. Dean v. State, 668
P.2d 639 (1983).

§3.10 —Aggravated assault

New Mexico Defendant was charged
with aggravated assault upon a peace
officer and battery upon a peace of-
ficer. The charges arose out of an
altercation between defendant and a
plainclothes police officer. At defen-
dant’s first trial, which ended in a
mistrial, conflicting testimony was
offered regarding whether defendant
was aware that the victim was a police
officer when he allegedly committed
assault and battery upon him. It was
not made clear through testimony
whether the police officer had identi-
fied himself as such when defendant
allegedly grabbed him, opened a knife,
and displayed it. In response to a
question from the jury, the trial court
instructed the jury that they must find
that defendant knew the victim was a
police officer when he allegedly as-
saulted the police officer in order to
convict him of the charges. After the
jury was unable to reach a verdict, a
mistrial was declared. Prior to retrial,
the court denied the state’s motion to
conform the instructions to the jury
to the uniform jury instructions and
stated that it intended to give the jury
additional instruction requiring a find-
ing of knowledge on defendant’s part
as to the identity of the victim.

Held, permanent writ of control is-
sued to forestall court’s additional in-
struction. The New Mexico Supreme

Court found that knowledge that the
victim was a peace officer was not a
required element of the crimes of ag-
gravated assault and battery upon a
peace officer. The court stated that it
believed that the New Mexico Legisla-
ture did not intend to make knowledge
that a victim was a peace officer a re-
quired element of aggravated assault
upon a peace officer or of battery upon
a peace officer. The court cited United
States v. Feola, 420 U.S. 671, 684, 95
S. Ct. 1255 (1975), which analyzed a
federal statute similar to the New Mex-
ico state statute in question. In Feola,
the U.S. Supreme Court ruled that the
federal statute requires only an intent
to assault, not an intent to assault some-
one known to be a federal officer. In
this case, the New Mexico Supreme
Court stated that its legislature, like
Congress, “meant to extend maximum
protection to peace officers, and did not
intend to undercut that protection by
imposing an unexpressed requirement
of knowledge that the victim was a
peace officer.” The only intent re-
quired to sustain the convictions in
this case was that of conscious wrong-
doing. Rutledge v. Fort, 715 P.2d
455 (1986).

§ 3.28 Bank-related crimes
(New)

North Dakota Defendant was charged
with issuing checks without sufficient
funds. The trial court judge dismissed
the criminal complaint on the ground
that a 1981 bad check statute, as
amended in 1983 to provide a payment
defense, previously had been ruled
unconstitutional, in effect decriminal-
izing the activity prohibited by the
statute. The state appealed the dis-
missal.

Held, reversed and remanded for
further proceedings. The North
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Dakota Supreme Court concluded that
the 1983 amendments did not repeal,
but instead amended and reenacted the
1981 bad check statute by adding un~
constitutionai language. The uncon-
stitutional provision to provide a
payment defense was found to be in-
severable, thus rendering the 1983
statute a nullity and thereby leaving
intact the 1981 statute until its valid
repeal or amendment. State v. Clark,
367 N.W.24d 168 (1985).

§ 3.35 Bribery

New York Defendant, a court clerk,
told an undercover agent posing as a
gypsy cab driver that he could get a
traffic summons for driving an unin-
sured vehicle dismissed if he were
paid $100. After the agent agreed,
defendant instructed him how to plead
to the charges, and allegedly accepted
the $100 in bribe money. Defendant
then took the agent to the courtroom
and assisted him in pleading and ob-
taining receipts for the small fines.
The “uninsured” ticket was dismissed,
not through any act of defendant, but
because it was invalid on the face.
Defendant was tried and convicted of
bribe receiving in the second degree.
He appealed, one of his arguments
being that the statute prohibits solici-
tation or receipt of money to influence
judgment or action and that, because
his position as court clerk did not give
him the authority to affect the disposi-
tion of the agent’s tickets, he could
not have been guilty of bribe receiving
in the second degree.

Held, affirmed. Penal Law § 200.10
defines the crime as follows:

A public servant is guilty of bribe
receiving in the second degree when
he solicits, accepts or agrees to ac-
cept any benefit from another per-
son upon an agreement or under-
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standing that his. vote, opinion,
judgment, action, decision or ex-
ercise of discretion as a public ser-
vant will therefore be influenced.

The statute requires no act beyond the
agreement or understanding, there-
fore, the defendant’s inability to in-
fluence the disposition of traffic tickets
did not necessarily remove his conduct
from that proscribed by it. If the
briber sought to affect his judgment
or action in his capacity as a public
servant and within the “colorable”
authority of the public position he held
at the time of the bribe offer, the crime
was committed. Defendant was with-
in these parameters. People v. Charles,
61 N.Y.2d 941, 462 N.E.2d 118, 473
N.Y.S.2d 941 (1984).

§ 3.45 Burglary

Colorado Defendant was charged
with burglary of a dwelling and theft
for taking a bicycle from the garage
attached to a private residence. The
trial court granted defendant’s motion
to dismiss the burglary charge on the
ground that the garage was not a
“dwelling” within the meaning of the
burglary statute, ‘which defined the
term as a ‘“building which is used, in-
tended to be used, or usually used by a
person for habitation.” The state ap-
pealed.

Held, reversed and remanded. The
Supreme Court of Colorado directed
reinstatement of the charge. The statu-
tory definition of a dwelling, it held,
comprehended an. entire building. It
explained:

There is no room in the language
of that clearly worded statute to ex-
clude from the meaning of dwelling
those parts of a residence that are
not “usually used by a person for
habitation.” Moreover, at least some
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of the usual uses of a residential
garage, including storage of house-
hold items, are incidental to and part
of the habitation uses of the resi-
dence itself.

Accordingly, it found that the burglary
charge had been dismissed improperly.
People v. Jiminez, 651 P.2d 395
(1982), 19 CLB 392.

Indiana Defendant was convicted of
burglary and sentenced to fourteen
years’ imprisonment after being ar-
rested in a house rented by a third
party. The renter, who was in the
process of moving, was not staying in
the house at the time of the robbery,
but had paid the rent to the day he fin-
ished moving. Defendant claimed
there was insufficient evidence to
establish that he broke into a domicile.

Held, affirmed. The court said that
although neither the renter nor his
spouse intended to sleep in the resi-
dence on the night of the break-in, nor
was there any evidence that they in-
tended to stay there for the week re-
maining on their lease, the fact re-
mains that they had maintained their
home at that address, that they still
had the right to sleep in the house, and
that a portion of their goods was still
there. They obviously intended to re-
tain the right of dominion, and it was
clear from the evidence that they in-
tended to return to the premises. . The
court noted that the legislature had
recently provided an increased penalty
for burglarizing a place of human
habitation because of the potential
danger to the probable occupants of
the building. The court maintained
that even though occupants of a house
were in the process of moving there-
from, reason dictated that it neverthe-
less be considered a dwelling or place
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of human habitation. Adopting the
reasoning of Starns v. Commonwealth,
597 S.wW.2d 614 (Ky. 1980), the
court stated that the case had carried
out the intent of the legislature in pro-
tecting the lives and property of the
persons moving from the premises.
Byers v. State, 521 N.E.2d 318
(1988).

South Dakota Defendant was con-
victed of burglary for stealing property
from the open cargo “box™ of a pickup
truck. On appeal, he disputed that the
reaching into such an open, uncovered
area constituted “entry into a struc-
ture” within the meaning of the bur-
glary statute. The term “structure” was
statutorily defined as “any - house,
building, out-building, motor vehicle,
watercraft, aircraft, railroad car, truck,
trailer, tent or other edifice, vehicle or
shelter, or any portion thereof. . . .”

Held, conviction affirmed. The Su-
preme Court of South Dakota rejected
defendant’s argument that the burglary
statute protected only fully enclosed
spaces. - The absence of a physically
confining barrier, it held, did not re-
move the truck’s cargo area from the
ambit of the statute, noting that “the
legislature manifested its intention to
protect more than enclosed structures
by including ‘any portion thereof’ in its
definition of structure.” State v. Cloud,
324 N.W.2d 287 (1982).

Utah ' Defendant was convicted of bur-
glary and possession of burglary tools.
At an ecarlier trial, the jury could not
reach a verdict, resulting in a mistrial.
At that trial, defendant’s motion to
suppress a damaged padlock from evi-
dence was denied. At the second trial,
no such motion was made and no ob-
jection was made to the introduction of
the padlock and other tools, which an
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expert testified were commonly em-
ployed as burglary tools. On appeal,
defendant alleged error in the first trial
in admitting the padlock into evidence
over objection.

Held, affirmed. The second trial was
separate from the first, and so was not
affected by the ruling on the admissi-
bility of evidence in the first trial. Be-
cause defendant made no motion to
suppress at the second trial, the claim
of error in admitting them in evidence
was not reviewable for the first time on
appeal. State v. Lloyd, 662 P.2d 29
(1983).

§ 3.55 —Necessity for breaking
and entering

North Carolina Defendant, convicted
of burglary, argued on appeal that the
evidence of a “breaking” into the sub-
ject premises was insufficient to sustain
the conviction. At trial, it was estab-
lished that the rear door of the premises
had been locked for the night and fur-
ther secured by a two-by-four braced
under the doorknob. The following
morning, it was discovered that the lock
had been pried open; however, the
two-by-four was still in place and the
door was no more than two inches ajar.

Held, affirmed. The Supreme Court
of North Carolina noted that “any act
of force, however slight, employed to
effect an entrance through any usual or
unusual place of ingress . . .”” amounts
to a “breaking.” Even if defendant was
interrupted or abandoned his criminal
purpose before actually entering the
premises, it continued, the act of dis-
locating the door from its locked posi-
tion completed the offense. State v.
Myrick, 291 S.E.2d 577 (1982), 19
CLB 79.

§ 3.70 Conspiracy

New Jersey Defendants were con-
victed of conspiracy to commit rob-
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bery and robbery, with separate and
consecutive sentences imposed for
both offenses. The crimes of which
they were convicted involved two sep-
arate incidents, one involving a cafe
robbery and the other a motel robbery.
The crimes were also committed by
two other persons, whose trial was
separated from that of defendants.
Defendants were convicted of involve-
ment in the motel robbery, but
acquitted of participation in the cafe
robbery. On appeal, they argued that
the crimes of conspiracy to commit
robbery and robbery should have been
merged into the completed crime of
robbery.

Held, conviction affirmed. The
New Jersey Supreme Court found that
the conspiracy conviction should have
been merged into the substantive,
completed crime of robbery. Under
the New Jersey Criminal Code, of-
fenses will not merge if a proven con-
spiracy has criminal objectives beyond
the particular offense proven. In this
case, however, there was no evidence
that the conspiracy had other criminal
objectives than the completed robbery
of which defendants were convicted.
State v. Hardison, 492 A.2d 1009
(1985).

§ 3.80 Drug violations

Georgia Defendants were convicted
of keeping or maintaining a dwelling
or other structure or place used for
keeping or selling controlled sub-
stances, a felony punishable under the
Georgia Controlled Substances Act by
imprisonment for not more than five
years or a fine of not more than
$25,000 or both. They were con-
victed of using a double-wide house
trailer located on a used car lot as such
a dwelling. The trailer was used as
their home, and they owned the used
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car lot on which it rested. When the
premises were searched pursuant to a
warrant, law enforcement officers
found, among other things: scales,
three boxes of ziplock plastic bags, a
bag of brown paper bags, a canister of
lactose containing a quantity of
cocaine equivalent to less than one
part per million, a pocketbook con-
taining 3 ounces of marijuana, a gro-
cery bag with numerous empty pre-
scription bottles in it, and two baggies
inside a decorative wood stove ‘con-
taining a residue of marijuana totaling
2.7 grams. Defendants were also
convicted of the misdemeanor posses-
sion of less than an ounce of mari-
juana, but they were not convicted of
possessing any other drugs. On appeal,
defendants argued that the trailer was
not maintained as a place for keeping
or selling controlled substances.

Held, conviction reversed. The
Georgia Supreme Court declared that
in order to support a conviction for
maintaining a residence or other struc-
ture or place for keeping or selling
controlled substances, the evidence
must show that one of the purposes
for maintaining such a structure is the
keeping of a controlled substance. The
mere possession of limited quantities
of a controlled substance within the
residence or structure is insufficient to
support such a conviction. Although
drugs and -drug paraphernalia were
found in the residence, defendants
were not convicted of possessing any-
thing other than less than one ounce of
marijuana, and there was no evidence
of any drug use in the trailer. Under
the circumstances, the evidence was
insufficient to find that defendants had
knowingly engaged in continuing con-
duct in which they kept or maintained
their trailer for use as a place for keep-
ing or selling controlled substances.
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Barnes v. State, 339 S.E.2d 229

(1986).

§ 3.85 —Possession

Kansas Defendant was charged with
possession of cocaine. Following a
preliminary hearing in which the mag-
istrate found probable cause, defen-
dant moved to dismiss and stipulated
that, after being involved in a car acci-
dent, she suffered injuries and was
taken to a hospital where she con-
sented to the drawing of her blood, and
that cocaine was found in the blood
sample. The state had no direct evi-
dence of how or when the cocaine was
introduced into her system, and the
possession charge was based solely on
the blood test. The trial court granted
defendant’s motion to dismiss and the
state appealed.

Held, judgment affirmed and case
dismissed. The court noted that the
possession statute in issue was similar
to the Uniform Controlled Substances
Act, and pointed out that, although
the Act does not define “possession,”
courts have construed possession as
having control over a place or thing
with knowledge of and the intent to
have such control. The court pointed
out that once a controlled substance is
within a person’s system, his power to
confrol or possess that substance is at
an end because he cannot control the
body’s assimilation process. Thus, evi-
dence of a controlled substance after it
has been assimilated does not establish
possession within the Uniform Con-
trolled Substances Act. The court also
pointed out that, although discovery of
a drug in a person’s blood is circum-
stantial evidence tending to prove prior
possession of the drug, it is not suffi-
cient by itself to establish guilt beyond
a reasonable doubt. State v. Flinch-
paugh, 659 P.2d 208 (1983).
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New York The People appealed the
court’s decision to dismiss defendant’s
charge of seventh-degree criminal pos-
session of a controlled substance. De-
fendant contended the amount of co-
caine found in his possession was so
insignificant that it was unusable and,
therefore, did not support the charge.
The People objected, claiming that be-
cause cocaine was in fact present, they
had established a prima facie case.

Held, reversed and complaint rein-
stated. The court noted that the leg-
islature did not associate any amount
with seventh-degree possession, nor
was its intention limited to punishing
only amounts to be used. The court
refused to contradict the legislature
and establish a minimum amount for
seventh-degree possession. Therefore,
considering that cocaine is a controlled
substance, the court held defendant
could be tried for possession, even
though the amount found was not
usable. People v. Mizell, 532 N.E.2d
1249 (1988).

Texas Defendant, convicted of pos-
session of heroin, argued on appeal
that the evidence of “possession” was
insufficient to sustain the verdict. At
trial, it was established that defendant
was among fifteen people in an apart-
ment when police officers executed a
search warrant at the premises. Dur-
ing the search, capsules containing
heroin were found in a wastebasket in
the kitchen; defendant had been near-
est the wastebasket when the officers
entered.

Held, conviction reversed and de-
fendant ordered acquitted. The Texas
Court of Criminal Appeals, en banc,
said that to establish unlawful posses-
sion of a controlled substance such as
heroin, two elements must be proven:
(1) that the accused exercised care,

§3.85

control, and management over the con-
traband and (2) that the accused
knew the matter possessed was contra-
band. While possession need not be
exclusive, and evidence showing that
the accused jointly possessed the sub-
stance may serve as the basis for a con-
viction, the court observed that more
than mere presence at the scene is re-
quired to make an individual party to
joint possession. Here, found the
court, only “close proximity” con-
nected the drugs to defendant; this cir-
cumstance, it held, was not sufficient
to sustain the conviction. Oaks v.
State, 642 S.W.2d 174 (Crim. App.
1982), 19 CLB 490.

Virginia Defendant argued on appeal
that the evidence was insufficient to
sustain his convictions for possessing
drugs with intent to distribute. At
trial, police officers testified that they
observed defendant receive cash from
an associate, after which he motioned
to a third party, who handed over an
object which defendant then delivered
to the party from whom he had re-
ceived cash. After observing several
similar transactions, defendant and as-
sociate were arrested and one Preludin
pill was found on associate’s person.
Only cash was found on defendant’s
person, grouped in amounts corre-
sponding to the street value of a Pre-
ludin pill. Associate testified against
defendant at trial to the effect that
defendant had given him a number of
pills and instructed him to return them
as requested by defendant.

Held, affirmed. The Virginia Su-
preme Court rejected defendant’s
argument that he could not be con-
victed of constructively possessing
drugs simultaneous with actual pos-
session by another. {t found from the
evidence that defendant clearly knew
of the presence and character of the
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pills and that they were subject to his
dominion and control. Accordingly,
the court affirmed defendant’s convic-
tion. Archer v. Commonwealth, 303
S.E.2d 863 (1983), 20 CLB 63.

§ 3,100 Endangering morals of
a minor

New Mexico Defendant was con-
victed of two counts of criminal sexual
penetration of a minor, five counts of
contributing to the delinquency of a
minor, and three counts of criminal
sexual contact with a minor. Defen-
dant was seventeen years and eight
months old at the time of the sexual
offenses of which he was convicted,
and the victim was a twelve-year-old
boy. The case, initially assigned to
childrer’s court as a delinquency pro-
ceeding, was transferred to a district
court for criminal prosecution, in
which court defendant was convicted.
On appeal, defendant argued that the
charges of contributing to the delin-
quency of a minor should have been
dismissed because, as a matter of law,
no minor can be convicted of that
offense, and defendant was a minor at
the time that he was charged and con-
victed,

Held, conviction affirmed. The New
Mexico Supreme Court ruled that a
minor may be tried and convicted of
contributing to the delinquency of a
minor. As long as the case was prop-
erly transferred from children’s court
to the district court, as it was, defen-
dant, a minor, could be prosecuted
and convicted of contributing to the
delinquency of another minor. The
court stated that they believed the
state legislature did not intend to ex-
clude acts of minors against other min-
ors when it defined contributing to the
delinquency of a minor as “any person
committing any act, or omitting the
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performance of any duty, which act or
omission causes, or tends to cause o:
encourage the delinquency of any
person under the age of eigiteen
years.” State v. Pitts, 714 P.2d 582
(1986).

§ 3.115 —Child abuse

New Mexico Defendant, the mother
of two children aged five years and six
months, lived with one Eddie Lucero,
father of the six-month-old ¢hild. She
had given birth to the oldest child
when she was sixteen years old and,
subsequent to the death, two years
later, of the oldest child’s father, had
met and begun living with Eddie.
Eddie and defendant were never mar-
ried; neither party was employed and
both lived on defendant’s public as-
sistance income. Defendant, however,
testified that she would never give him
any of her money and that, as a result,
Eddie beat her. After defendant gave
birth to Eddie’s child, Eddie began hit-
ting the oldest child. Defendant ad-
mitted knowledge of this, although she
denied actually seeing the abuse take
place. Defendant claimed that she
could not contact the police, nor could
she get help for the oldest child, be-
cause Eddie threatened them both. De-
fendant was convicted of child abuse.
She appealed on the ground that the
relevant statute was unconstitutional
because it imposed strict liability for en-
dangering a child’s life or health or for
letting a child be tortured, cruelly con-
fined or cruelly punished.

Held, conviction sustained. The Su-
preme Court of New Mexico agreed
that the statute provided criminal sanc-
tions for a defendant’s unlawful acts
without requiring proof of criminal in-
tent and, accordingly, provided strict
criminal liability. However, it stated,
the legislature “may forbid the doing
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of an act and make its commission
criminal without regard to the intent
of the wrongdoers” and “the gen-
eral presumption is in favor of uphold-
ing such a statute.” The rationale for
a strict liability criminal statute, ex-
plained the court, is that public in-
terest, or the potential for public harm,
is the subject matter of the offense and
that it is so great as to override indi-
vidual interests. The public interest
inherent in preventing cruelty to. chil-
dren, held the court, justified the strict
liability aspect of the child abuse
statute. State v. Lucero, 647 P.2d 406
(1982), 19 CLB 180.

§ 3.120 —Chi'd neglect

California  After defendant’s daughter
died of meningitis because she re-
ceived no medical care, defendant was
charged with involuntary manslaughter
and felonly child endangerment. The
charges arose because defendant, a
member of the Church of Christ, Sci-
entist, chose to use prayer rather than
medical care to treat her daughter’s
illness. Defendant requested a writ of
prohibition and a stay that was refused
and she appealed. She claimed that
the Penal Code section dealing with
misdemeanor liability for children says
“other remedial care” may be used to
care for a child. Defendant claimed
that prayer is an allowable form of
remedial care,

Held, affirmed. Although defendant
was not liable for the Section 270 mis-
demear.or, she was liable for the felony
charges, The court agreed with the de-
fendant and said that “other remedial
care” could refer to prayer. They also
noted that Section 270 was drafted to
require parents to provide their chil-
dren with adequate care so as not to
burden the state. This statute differs
from the manslaughter statute that was

-
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established to protect human life. Al-
though she could not be charged with
the misdemeanor because she did pro-
vide remedial care, she did not protect
that child from bodily harm as called
for by the felony manslaughter statute.
Therefore, defendant could be charged
with . felony child endangerment.
Walker v. Superior Court (People),
763 P.2d 852 (1988).

Oregon Defendant left her two chil-
dren, ages twenty-two months and
eight years, alone to attend a Hallo-
ween party at a tavern several blocks
away. She left home at around 9:30
p.M. Between 10:45 and 11:00 p.M.,
friends stopped at her house and ob-
served the older child watching tele-
vision. Defendant stayed at the tavern
until 2 A.M. and drank eight or nine
beers during the evening. She re-
turned to her house and found it filled
with heavy smoke. Both children died
from asphyxiation. Defendant was
convicted by a district court of child
neglect as defined in ORS 163.545.
The Court of Appeals reversed be-
cause it found no substantial evidence
to support the verdict.

Held, reversed. The Oregon Su-
preme Court reversed and reinstated
the verdict. Under the statute,

[A person] having custody or con-
trol of a child under 10 years of age
commits the crime of child neglect
if, with criminal negligence, he
leaves the child unattended in or at
aniy place for such period of time as
may be likely to endanger the health
or welfare of such child [emphasis
added].

There is both a physical element,
leaving a child, and a mental state or
culpability of the defendant, constitut-
ing the criminal nezligence. For a de-
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fendant to be guilty of the crime of
child neglect, there must be sufficient
admissible evidence of both the physi-
cal and mental segments of the statute.

Moreover, the determination of
criminal child neglect is based on a
totality of the circumstances in respect
to both the factual element of a child’s
being unattended and the culpability
element. There is no requirement such
as a “recognized or unrecognized
dangerous condition in defendant’s
home,” which the Court of Appeals
thought necessary under the statute.
Viewing the facts in totality of the cir-
cumstances, there was sufficient evi-
dence in this case for a jury to find
the defendant guilty of child neglect.
At a minimum, she left her twenty-
two-month-old child and eight-year-
old child with no supervision for a pe-
riod of five hours on Halloween night
in a home containing unlit matches
and flammable materials. State .
Goff, 686 P.2d 1023 (1984), 21 CLB
187.

§ 3.130 Firearms violations

Ohio Defendant was arrested for driv-
ing under the influence of alcohol and
was found to be carrying a loaded pis-
tol. Subsequently, he was charged with
carrying a concealed weapon and was
sentenced to imprisonment without
probation under an enhancement stat-
ute which prohibited probation *. . .
when . . ., the offense was com-
mitted while the offender was armed
with a firearm. ... .” On appeal, de-
fendant argued that the enhancement
statute was ambiguous and must be
construed strictly against the state,
claiming that the statute’s use of the
word “armed” rather than “in posses-
sion of” connoted possession with in-
tent to use, rather than mere posses-
sion.
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Held, judgment affirmed. The court
held that the word “armed” must be
accorded its usual and ordinary mean-
ing, which, according to Webster’s
dictionary, is “furnished with weap-
ons . . . ;fortified, equipped.” Thus,
it found, “armed” has the same mean-
ing as “in possession of.” The court
stated that the legislature’s obvious
intent was to deter the use of deadly
weapons in the commission of offenses,
and held that the fact that application
of the statute to the offense of carrying
a concealed weapon gives rise to a
tautologous result did not render the
statute ambiguous. State v. Carter.
444 N.E.2d 1334 (1983).

§ 3.140 —Dangerous and deadly
weapons

Indiana Defendant was convicted by
a jury of criminal confinement for ab-
ducting the complainant “while armed
with a deadly weapon.” At trial, it was
established that he forced the com-
plainant into his van at gunpoint,
blindfolded her, and drove her around
for several minutes before releasing
her unharmed. The gun, a .177-caliber
pellet gun resembling a .45-caliber au-
tomatic, was recovered at the time of
his arrest. Defendant argued on appeal
that the pellet gun, which fired metal
pellets by means of compressed gas,
was a “toy” and not a deadly weapon
which, by statutory definition, included
any “weapon which in ordinary use is
readily capable of causing serious bod-
ily injury which includes ‘serious per-
manent disfigurement, unconscious-
ness, extreme pain, or permanent or
protracted loss or impairment of a
bodily member or organ.’”

Held, affirmed. The Supreme Court
of Indiana stated that while “different
conclusions can be reached as to
whether or not the weapon is deadly,
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it is a question of fact for the jury to
determine from a description of the
weapon, the manner of its use and the
circumstances of the case.” Here, it
found, the jury verdict was not con-
trary to the evidence, from which it
could be inferred that the pellet gun,
if discharged at a person at close range,
could cause “extreme pain and even
the loss or impairment of hearing or
sight.” Glover v. State, 441 N.E.2d
1360 (1982), 19 CLB 390.

§ 3.145 Forgery

Delaware Defendant was convicted of
forgery pursuant to a statute which
read, in pertinent part, as follows:

A person is guilty of forgery when,
intending to defraud, deceive or in-
jure another person, or knowing
that he is facilitating a fraud or in-
jury to be perpetrated by anyone,
he:

£ ¥ ¥

Makes, completes, executes, authen-
ticates, issues or transfers any writ-
ten instrument which purports to be
the act of another person, whether
real or fictitious, who did not autho-
rize that act. . . .

At trial, it was established that he
attempted to cash a check purportedly
endorsed by the payee, knowing that it
was in fact endorsed by a third party
who had stolen it and requested that
defendant cash it. The liquor store
clerk to whom defendant presented the
check, however, refused to cash it and
returned it to defendant. On appeal,
it was argued that defendant had not
successfully “transferred” the. check
and accordingly could not be convicted
of the crime of forgery.

Held, conviction affirmed. The Del-
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aware Supreme Court concluded that
“physical delivery of the check for
cashing is sufficient under the forgery
statute to constitute transferring the
instrument.” While the term “transfer”
was not defined in the statute, the
court, in reviewing the legislative his-
tory, concluded that it was intended to
equate with the familiar concept of
‘“attering,” i.e., the “offer of a check
to a person . . . whether it be ac-
cepted by that person or not.” Accord-
ingly, the court ruled that defendant’s
delivery of the check for cashing
amounted to a transfer and was thus
sufficient to make out the crime. Bailey
v. State, 450 A.2d 400 (1982), 19
CLB 273.

§ 3.180 —Proximate cause

Mississippi = Defendant, convicted of
manslaughter, argued on appeal that
the evidence was insufficient to prove
that the victim’s death was caused by a
criminal agency., At trial, a physician
had testified that death resulted from
“an overwhelming infection secondary
to [the victim’s] injuries,” the injuries
being gunshot wounds inflicted several
days earlier.

Held, affirmed. The Supreme Court
of Mississippi concluded that in a
homicide prosecution, an accused’s
unlawful act need not be the sole cause
of death. It is sufficient, said the court,
if the accused’s actions contributed to
the victim’s death; an accused would
not be relieved from criminal responsi-
bility if his actions contributed to the
victim’s death, it explained, even if
other contributing causes were present.
Here, the court found that the evidence
established the gunshot wounds as a
“substantial contributing cause of
death.” Holliday v. State, 418 So. 2d
69 (1982), 19 CLB 182,
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§ 3.195 Vehicular homicide

California Defendant appealed his
convictions of manslaughter and felony
drunk driving, contending that state
law forbids separate sentences for the
two crimes when they are related. He
argued that when a defendant in a
sinigle incident commits voluntary man-
slaughter to one victim while driving
drunk, resulting in injury to another,
he commits only one act and may re-
ceive only one punishment. State law,
he contended, mandates that when
more than one person is injured in a
single drunk driving incident, defen-
dant can only be sentenced for one act
of drunk driving.

Held, conviction affirmed. The
court noted that the legislature had in-
tentionally separated wvehicular man-
slaughter from the vehicle code, there-
by separating it from the drunk driving
violation. The court stated that in acts
of violance directed at more than one
person, defendant can be sentenced for
each victim. The court said that ve-
hicular manslaughter was a violent
crime. - Therefore, defendant can be
charged separately for the two crimes.
If the two victims had only been in-
jured, defendant could only be charged
with one count of felony drunk driving.
People v. McFarland, 765 P.2d 493
(1989).

Kansas Defendant’s motion for dis-
missal of one count aggravated vehic-
ular homicide was granted, and the
state appealed. While intoxicated, de-
fendant drove into the rear end of a
pickup truck, where a pregnant woman
was riding. The woman subsequently
miscarried due to injuries sustained
during the collision. The state con-
tended that the fetus was “a human
being” within the meaning of Kansas’s
aggravated vehicular homicide statute.
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Defendant contended, however, that
the facts did not support a cause of
action under which he could be legally
convicted.

Held, affirmed. The court said that
in a civil case, the meaning of “human
being” can be construed liberally, but
in a criminal case, with its punitive
effect, the word must be strictly con-
strued. The term “fetus,” therefore,
does not fall within the definition of a
human being under criminal statutes
unless the term is so defined by the
tegislature, Since there was no statute
by the legislature to so define the fetus,
the court refused to usurp legislative
power in the interest of due process
and the separation of powers. State v.
Trudell, 755 P.2d 511 (1988).

§ 3.200 Manslaughter

Pennsylvania  Defendant was - con-
victed of involuntary manslaughter for
her “failure to comply with an alleged
duty to seek medical assistance . . .
for her husband, when he was stricken
with a diabetic crisis which proved
fatal.” Defendant’s husband, a thirty-
four-year-old diabetic, - had publicly
pronounced his desire to discontinue a
seventeen-year regimen of insulin treat-
ments in the, Helief that God would heal
his condition. At trial, it developed
that the deceased, defendant, and a co-
defendant had entered into a pact to
enable the deceased to resist the temp-
taticz: to self-administer insulin. The
deceased’s condition worsened and
after several days, he died of diabetic
ketoacidosis, The jury verdict was set
aside by the trial court but reinstated
by an intermediate appellate court.
Held, order reversed and defendant
discharged. The Pennsylvania Su-
preme Court stated that defendant had
no duty to seek medical attention for
her spouse under the circumstances of



21 1989 CUMULATIVE SUPPLEMENT NO. 2

the case. While recognizing that other
jurisdictions had recognized a limited
spousal duty to seek medical attention
when a stricken spouse unintentionally
became helpless, it found that here the
deceased had rationally and con-
sciously denied himself medical aid.
Thus, “assuming that one spouse owes
the other a duty to seek aid when the
latter is unwillingly rendered incompe-
tent to evaluate the need for aid, or
helpless to obtain it, that duty would
not have been breached under the facts
presented.” As, under the circum-
stances, no duty was present and
breached, defendant’s failure to seek
medical assistance could not serve as
the basis for criminal liability, con-
cluded the court. Commonwealth v.
Konz, 450 A.2d 638 (1982), 19 CLB
273.

Nevada Defendant, after meeting the
victim in this case, visited him at home,
robbed him at gunpoint, and then fired
several shots at him, wounding him at
least three times. Defendant had
claimed at trial that he shot out of
fear and had no intent to kill. He was
convicted of robbery and “attempted
involuntary manslaughter” as a lesser-
included offense of the original charge
of attempted murder. On appeal, de-
fendant contended that his conviction
for ‘“attempted involuntary = man-
slaughter” had to be reversed because
that particular crime was nonexistent,

Held, reversed. Logically, it is im-
possible to attempt to commit an in-
voluntary act. The crime of attempt
requires that the accused formulate
the intent to commit the crime. With-
out proof of the element of intent, a
conviction for attempt cannot stand.
However, involuntary manslaughter is
by definition an unintentional killing,
Because there is no such criminal of-
fense as an attempt to achieve an un-
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intended result, the crime of “at-
tempted involuntary manslaughter” is
impossible logically. Bailey v. State,
688 P.2d 320 (1984).

§ 3.203 —Attempt (New)

Maryland  Defendant was convicted
of attempted manslaughter, assault,
carrying a handgun, and use of a
handgun in the commission of a crime
of violence. On appeal, defendant
contended that this conviction and sen-
tence for attempted voluntary man-
slaughter was invalid, because no such
crime exists under the common law of
Maryland.

Held, conviction affirmed. The
court of appeals found that Maryland
has adopted the common-law concept
that the crime of attempt consists of
intent to commit a particular offense
coupled with some overt act ip fur-
therance of the intent that goes be-
yond mere preparation. The crime of
intent is an adjunct crime, the court
continues; it cannot exist by itself, but
only in connection with another crime.
Furthermore, it is not an essential ele-
ment of a criminal attempt that there
be a failure to consummate the com-
mission of the crime attempted. The
crime of attempt expands and con-
tracts and is redefined commensurately
with the substantive offense.. There-
fore, it is applicable to many crimes,
statutory or common law. Cox v.
State, 534 A.2d 1333 (1988).

§ 3.210 —Malice, premeditation

Tennessee Defendant was convicted
of first-degree murder. On finding his
recently estranged wife and her para-
mour engaged in sexual relations in his
home, defendant fired ‘a single shot,
which struck the paramour in the left
hip. The victim died sixteen days later
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of a massive infection caused by the
wound. Defendant had never met the
victim before the shooting, Defendant
appealed his conviction of murder.

Held, modified and remanded. The
Tennessee Supreme Court stated that
the killing of a seducer or adulterer
under the influence or in the heat of
passion constitutes voluntary man-
slaughter and not murder, in the ab-
sence of evidence of actual malice.
Defendant discovered his wife, with
whom he was trying to reconcile, in
flagrante delicto with another man in
defendant’s own home. The court
found that any reasonable person’s
passions would have been aroused by
this discovery. Since the necessary ele-
ments of malice and premeditation
were absent from the case and defen-
dant acted under legally sufficient
provocation, the court held this to be
a classic case of voluntary manslaught-
er. State v. Thornton, 730 S.W.2d.309
(1987).

Virginia Defendant was convicted of
driving while under the influence of
alcohol and three counts of second-
degree murder for deaths resulting
from injuries sustained in an automo-
bile collision. On appeal, the question
presented for determination was
whether driving while under the in-
fluence of alcohol, resulting in the
death of three persons, can supply the
requisite element of implied malice to
support a conviction of second-degree
murder,

Held, conviction reversed and re-
manded. The majority of the Virginia
Supreme Court found that under state
common-law principles, malice is an
element of  all degrees of murder;
malice, however, is not inferable from
recklessness. Under Virginia law, the
presence of malice separates the of-
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fenses of murder and manslaughter.
The court noted that the common
theme running through definitions of
malice is a requirement that a wrong-
ful act be done willfully or purpose-
fully, and . this requirement ot
volitional action is inconsistent with
inadvertence. Therefore, in Virginia,
where the legislature has not seen fit
to change the common-law distinctions
between volitional and inadvertent
conduct, a drunk driver who causes a
fatal accident may be convicted of no
more serious an offense than man-
slaughter. The court majority adds
that intoxication is not without rele-
vance, however, because it is a factor
used to determine a defendant’s degree
of negligence and, accordingly, the ap-
propriate sentence to be imposed.
Applying these principles, the majority
found the evidence insufficient to sup-
port a finding of implied malice; there-
fore the trial court erred in instructing
the jury that it might find defendant
guilty of second-degree murder. Essex
v. Commonwealth, 322 S.E.2d 216
(1984).

§ 3.220 Murder

Alabama Defendant was convicted of
recklessly causing the death of her in-
fant daughter by withholding food and
medical attention from the child. The
statute under which defendant was
charged provided that “a person com-
mits the crime of murder if: ‘Under
circumstances manifesting extreme in-
difference to human life, he recklessly
engages in conduct which creates a
grave risk of death to a person other
than himself, and thereby causes the
death of another person.’” Defendant
contended on appeal that there should
be a reversal because, inter alia, reck-
less murder was a crime of “universal
malice” while the criminal acts charged
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against her were directed solely at her
deceased child.

Held, reversed and remanded. The
Court of Criminal Appeals found that
the statute required conduct showing
an extreme indifference to human life
in general and not toward a particular
individual only; the reckless homicide
statute, continued the court, applies to
cases where an accused has no delib-
erate intent to kill or injure a particu-
lar victim, (e.g., shooting a firearm
into a crowd). Although defendant’s
conduct

evidence[d] an extreme indiffer-
ence to the life of her child, there
was nothing to show that the con-
duct displayed an extreme indiffer-
ence to human life generally.. Al-
though the defendant’s conduct
created a grave risk of death to an-
other and thereby caused the death
of that person, the acts of defendant
were aimed at the particular victim
and no other. Not only did the de-
fendant’s conduct create a grave risk
of death to only her daughter and no
other, but the defendant’s actions
(or inactions) were directed specifi-
cally against the young infant.

Therefore, the evidence did not sup-
port a conviction for reckless murder.
Northington v, State, 413 So. 2d 1169
(1982), 19 CLB 80.

New Jersey Defendant appealed her
conviction of capital murder. She
claimed the death penalty was im-
properly imposed because the murder
was not “by her own conduct.” De-
fendant stated the facts showed that
another, not she, inflicted the blow
that caused the victim’s death.

Held, conviction reversed and re-
manded. The court noted that the
statute governing the death penalty de-
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fines' “own conduct” very narrowly.
The statute allows the death penalty
only in cases where the defendant is
the triggerman or hires one. The facts
in this case clearly showed that while
defendant persuaded another to inflict
the physical abuse that led to the vic-
tim’s death, she did not inflict the
abuse herself, nor did she pay the
abuser. Therefore, within the confines
of the law, defendant did not cause the
victim’s death “by her own conduct.”
State v. Moore, 550 A.2d 117 (1988).

South Carolina Defendant was con-
victed of murder, armed robbery, as-
sault and battery with intent to kill, and
conspiracy. After being found guilty of
murder, the jury recommended that he
should die by electrocution. Defend-
ant appealed from these convictions
and sentence. The prosecuting attor-
ney made it clear that he was not
prosecuting defendant on the theory of
felony murder. He maintained that de-
fendant and another aided and abetted
each other in the commission of a
planned robbery and that the hand of
one was the hand of the other. The
judge charged the law of common law
murder applicable in South Carolina.
Defendant argued that the trial court
erred in denying his motion to strike
armed robbery as an aggravating cir-
cumstance. The trial judge, in the
penalty phase of the trial, instructed
the jury that the only statutory aggra-
vating circumstance that they were to
consider was the murder that was com-
mitted while defendant was in commis-~
sion of the crime of robbery while
armed with a deadly weapon, which is
a statutory aggravating circumstance
pursuant to the South Carolina Code.
Held, conviction affirmed. The Su-
preme Court of South Carolina decided
that under the common law rule of
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murder no distinction is made between
murder and felony murder; therefore a
statutory aggravating circumstance of
murder in a death penalty case re-
mains as such regardless of whether
the crime charged is murder or felony
murder. Defendant was equally re-
sponsible for the stabbing death of the
victim, even though he did not actually
strike the fatal blows. Defendant and
his cohort entered the store armed and
did commit a robbery. As a direct re-
sult of their joint actions in committing
the armed robbery, the victim was
killed. Consequently, there was no
error in the trial judge’s denial of de-
fendant’s motion to strike armed rob-
bery as an aggravating circumstance.
State v. Yates, 310 S.E.2d 805 (1982),
vacated, 106 S. Ct. 218 (1985).

§ 3.240 —Malice, premeditation

Colorado Defendants were charged in
separate cases with various types of
murder. The trial courts dismissed the
extreme indifference counts on the
grounds that the extreme indifference
murder statute was indistinguishable
from the second-degree murder statute
and therefore unconstitutional. They
concluded that prosecution under the
former statute violated defendants’
rights to equal protection of the laws
under the Colorado constitution. The
people appealed.

Held, reversed and remanded. The
Supreme Court of Colorado, en banc,
ruled that the amended extreme indif-
ference murder statute did not violate
equal protection, since the statutory
changes reaffirmed the element of
cold-bloodedness or aggravated reck-
lessness that provided sufficient basis
for distinguishing extreme indifference
murder from second-degree murder:
The majority of the court found that
the reference to “circumstances evi-
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dencing an attitude of universal mal-
ice” in the amended statute established
a sufficient distinction between the
two degrees of murder. The majority
stated

What has consistently exercised the
legislature in proscribing extreme
indifference murder is aggravated
recklessness, not that practical cer-
tainty of death which is at the heart
of the second-degree murder statute.
The charge of extreme indifference
murder is more blameworthy than
the second-degree murder charge,
because the defendant’s conduct
demonstrates that his lack of care
and concern for the value of human
life generally [is] extreme, and that
the circumstances of his actions evi-
dence that aggravated recklessness
or cold-bloodedness which has
come to be known as ‘“universal
malice.”

People v. Jefferson, 748 P.2d 1223
(1988).

Washington Defendant was charged
with aggravated murder in the first
degree for the robbery and death of a
taxicab driver, The victim had suffered
multiple stab wounds in addition to a
six-inch slit that nearly severed his
voice box and jugular vein, Defendant
argued that although the evidence may
have indicated an intent to kill in the
frenzy of a struggle, it provided no
basis from which a jury could infer that
premeditation had occurred. The supe-
rior court granted defendant’s motion
to dismiss the aggravated first-degree
murder charge, finding that “use of a
knife to inflict. more than one wound,
in and of itself, is not probative of pre-
meditation, but . . . can only be proba-
tive of intent to kill.” The state
appealed.
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Held, reversed and remanded. The
Washington Supreme Court stated that
“specific intent to kill and premedita-
tion are not synonymous, but separate
and distinct elements of the crime of
first degree murder,” and that sufficient
evidence existed to prove both elements
present in this case. Additionally, this
case involved the procurement of a
weapon, an attack from behind and the
presence of a motive (robbery), all of
which indicated premeditation on de-
fendant’s part. State v. Ollens, 733
P2d 984 (1987).

§ 3.250 Felony murder

California Defendant was convicted
of first-degree murder, kidnapping for
the purpose of robbery, and robbery
of two victims. On appeal, defendant
contended that the court failed to in-
struct in accord with Carlos v. Superior
Court, 672 P.2d 862 (Cal. 1983), that
intent to kill was an element in the
felony-murder special circumstance.
Held, trial court affirmed. The court
reversed its decision in Carlos, hold-
ing that intent to kill is not an element
of the felony-murder special circum-
stance; but when the defendant is an
aider and abettor rather than the actual
killer, intent must be proved before
the trier of fact can find the special
circumstance to be true. The court
reexamined its reasoning in Carlos in
light of subsequent U.S. Supreme Court
cases clarifying the role intent plays in
felony-murder cases. The California
court had reasoned that the holding in
Enmund v. Florida, 458 U.S. 782, 102
S. Ct. 3378 (1982) mandated that
under the Eighth Amendment, intent
must be found for both the actual
killer and the felony-murder aider and
abettor before the death penalty may
be imposed. Subsequently, the U.S.
Supreme Court in Cabana v. Bullock,
474 US. 376, 106 S. Ct. 689 (1986)
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stated that Eighth Amendment re-
quirements are satisfied when the
death penalty is imposed on a person
who “in fact killed, attempted to kill,
or intended to kill.” In this case, all
the evidence showed the defendant
actually killed his victims or did not
participate in the crimes at all, there-
fore, the court did not err in failing to
instruct on intent. People v. Ander-
son, 742 P.2d 1306 (1987).

Illinois Defendant was convicted of
murder. He had raped and severely
beaten victim, an eighty-five-year-cld
woman, who died five weeks after the
attack. After the attack, the victim
was moved to a nursing home and died
of asphyxiation when she was unable
to expel food aspirated into her tra-
chea during her feeding by nursing
home staff. Trial court found that de-
fendant, through his criminal acts, had
set in motion the chain of events cul-
minating in victim’s death, and defen-
dant appealed.

Held, conviction affirmed. The
court found that the intervening cause
of asphyxiation did not diminish de-
fendant’s criminal responsibility. Al-
though a completely unrelated inter-
vening cause of death may relieve a
defendant of criminal liability, defen-
dant may be found guilty of murder if
his criminal acts contributed to the
death. Asphyxiation is not a foresee-
able consequence of rape and battery;
however, defendant’s felonious actions
contributed to wvictim’s demise when
his actions led to the victim’s depres-
sion and refusal to eat, a nasal feeding
tube could not be used due to facial
injuries, and a broken rib limited lung
capacity and prevented the victim
from expelling the food. He was there-
fore, guilty of felony-murder. People
v. Brackett, 510 N.E.2d 877 (1987),
24 CLB 271,
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§ 3.265 Intoxicated driving

New Hampshire Defendant was
charged with negligent homicide for

~ causing the death of another person by
operating a motor vehicle while under
the influence of intoxicating liquor. At
a hospital after the incident, defendant
was given a blood-alcohol test that
showed him to be under the influence
of intoxicating alcohol. He was sub-
sequently arrested and charged. At
trial, defendant moved to suppress the
result of the blood-alcohol content test,
on the ground that the state failed to
comply with the informed consent pre-
requisites to admissibility of the test
as evidence. The state, on the other
hand, argued that the requirements did
not apply to felonies outside the motor
vehicle code.

Held, question answered affirma-
tively and remanded. The New Hamp-
shire Supreme Court found that the
prerequisites of the informed consent
law applied to defendant, even though
he was charged with a felony offense,
negligent homniicide. A New Hamp-
shire state statute regarding the ad-
ministration of sobriety tests provides
that before any such test is given, the
law-enforcement officer must (1) in-
form the arrested person of his right to
have a similar test or tests made by a
person of his own choosing; (2) afford
him an opportunity to request such
additional test; and (3) inform him of
the consequences of his refusal to per-
mit a test at the direction of the law-
enforcement officer. The law goes on
to state that “if the law-enforcement
officer fails to comply with the provi-
sions of . . . [the statute], the test shall
be inadmissible as evidence in any pro-
ceeding before any administrative of-
ficer and court of this state.” In this
case, before the administration of the
test, the investigating officer did not
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inform defendant of his rights and op-
portunities and of the consequences of
his consent or refusal to take the test.
Thus, the result of the test could be
suppressed. State v. Dery, 496 A.2d
357 (1985).

New Jersey Defendant was convicted
of driving with a blood-alcohol con-
centration of 0.10 percent or more in
contravention of state statute. One
hour after defendant was stopped and
arrested, he was -administered two
breathalyzer tests in which his blood-
alcohol level was shown to be 0.11
percent. On appeal, defendant assert-
ed that he was entitled to an acquittal
because the state had failed to prove
that his blood-alcohol concentration
was 0.10 percent or more at the time
he was actually operating his vehicle.

Held, conviction affirmed. The
court ruled that a defendant may be
convicted under the state drunk driv-
ing statute when a breathalyzer test
that is administered within a reason-
able time after the defendant was actu-
ally driving his vehicle reveals a blood-
alcohol level of at least 0.10 percent.
Because the blood-alcohol level at the
time of the breathalyzer test constitutes
the essential evidence of the offense,
further extrapolation evidence is not
probative of the statutory offense.
Therefore, evidence gained from expert
testimony extrapolating the test results
to demonstrate a lower blood-alcohol
level at the time of actual driving is
not relevant and is not admissible.
State v. Tischio, 527 A.2d 388 (1987),
24 CL.B 271.

§ 3.270 —Scientific tests

Alaska Defendant appealed his con-
viction for driving while intoxicated.
After defendant’s test result showed a
blood alcohol level in excess of 0.10,
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defendant was informed he could have
an outside test to confirm this. Defen-
dant agreed and named the hospital of
his choice. While in transit there, the
officers driving defendant were in-
formed that the state did not have a
contract with defendant’s hospital, and
they were instructed not to honor de-
fendant’s request. Defendant claimed
the Intoximeter test should not have
been admitted because he could not
offer his own test to prove innocence.

Held, reversed. The court said the
statute provides the arrestee the right
to an additional test by a person of
his or her own choosing. It says noth-
ing about contractual relationships be-
tween the state and qualified facilities
for a blood test. The state argued that
defendant’s remedy is in the statute:
“the fact that the person under arrest
sought to obtain an additional test and

. . was unable to do so is . . . ad-
missible as evidence.” The court con-
cluded, however, that where the police
deprive a defendant of his or her statu-
tory right to an independent blood
test, the results of the defendant’s In-
toximeter test must be excluded. An
independent test can help a defendant
present a defense in a trial when he
believes the Intoximeter was inaccu-
rate. The court also hoped this exclu-
sionary rule would serve to deter
future illegal police conduct. Ward v.
State, 758 P.2d 87 (1988).

Arkansas Defendant was convicted for
driving while intoxicated (DWI).
After police stopped defendant’s car,
defendant was observed to stagger
somewhat. Although no bottles or
cans containing intoxicating liquor
were found in the vehicle, defendant
was given three “field” tests for so-
briety that he did not perform as in-
structed, and then a portable breath-
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alyzer test (PBT) that was negative,
although the arresting officer claimed
that defendant did not take the test
properly. The trial court granted the
motion forbidding any reference to the
test because a PBT is not admissible
against a defendant in Arkansas.

Held, reversed and remanded. The
court, citing Chambers v. Mississippi,
410 U.S. 284, 93 S, Ct. 1038 (1973)
said that the exclusion of critical evi-
dence denied defendant a trial in ac-
cord with traditional and fundamental
standards of due process. Since de-
fendant was neither given a breath-
alyzer test nor offered a chance for a
blood test, the negative result of the
PBT could have shown he was not
drinking, and, therefore, was critical
to his defense and a fair trial. The
court emphasized that the test results
were not admissible by the state to
prove the charge of DWI because,
although the PBT can detect the pres-
ence or absence of alcohol, it cannot
measure the exact blood alcohol level.
Therefore, it cannot be used to prove
guilt but can be used to prove in-
nocence, because the chances of an
incorrect negative reading are one in
10,000. The fact that the test results
were necessary for defendant to re-
ceive a fair trial led the court to con-
clude that the trial court should have
admitted the test results into evidence.
Patrick v. State, 750 S.W.2d 391
(1988).

Hawaii Defendant appealed the dis-
missal of his motion to suppress’ evi-
dence of his intoxication obtained as
a result of a breath test. Defendant
claimed that the use of a “Beam At-
tenuator” in verifying the accuracy of
the Intoxilyzer violated state law. The
state law requires that the breath test
must be verified against a suitable
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reference sample of known alcohol
concentration.

Held, affirmed. The court noted
that the rules for verification say a lens
can be used for confirming intoxica-
tion. A lens is defined as something
that can affect electromagnetic radia-
tion. The court explained that the
definition of “lens” was broad enough
to include a quartz crystal, which can
also affect electromagnetic radiation.
“Beam Attenuator” is a trade name for
a quartz crystal. The court stated that
because the lens contained no alcohol,
the reference sample of alcohol would
be zero. Thus, the use of the “Beam
Attenuator” did not violate state law.
State v. Christie, 766 P.2d 1198
(1988).

Kansas Defendant was arrested after
a high-speed automobile chase and
charged with driving while under the
influence of alcohol. He was stopped
by a state highway patrolman, who
gave defendant a breathalyzer test.
The police officer used a gas chroma-
tograph intoximeter field breath in-
dium encapsulation system, also
called a “crimper box,” to obtain a
sample. As a result of the test, de-
fendant was arrested and charged.
Prior to trial, defendant moved to sup-
press the evidence obtained as a result
of the breathalyzer test on the ground
that the police officer who adminis-
tered the test was not certified to do
so. The state argued that the statutes
and regulations concerning certifica-
tion apply only to those persons actu-
ally analyzing the breath sample and
to the equipment actually used in the
analysis, not to the trooper and to the
device used to collect the sample. The
trial court granted defendant’s motion
to suppress, and the state appealed.
Held, appeal sustained and case re-
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manded. The Kansas Supreme Court
declared that a law enforcement of-
ficer collecting breath samples with an
indium encapsulation system does not
have to be certified each year under
Kansas law. The court stated that it
was not the intent of the legislature nor
of the State Secretary of Health and
Environment when they promulgated
the rules and regulations governing
certification and periodic testing to re-
quire law enforcement officers collect-
ing breath samples by the use of a
“crimper box” to be so certified. The
mere taking of a breath sample by the
use of indium encapsulation is a sim-
ple, mechanical procedure, and police
officers are instructed on how to ob-
tain the sample. Rather, it is the
analysis of the sample that is subject
to the strict requirements. State v.
Huninghake, 708 P.2d 529 (1985).

Minnesota ~ After respondent’s driv-
ing while intoxicated (DWI) .convic-
tion was reversed, the commissioner of
public safety appealed to the Supreme
Court of Minnesota. Respondent had
been stopped by the police and had
consented to a breath test. Two breath
samples were taken according to the
proper procedure and then were tested
twice. The test determined that the
blood alcohol level was 0.09. The
correlation between the two samples
was 88 percent, which is less than the
90 percent recommended by the Bu-
reau of  Criminal Apprehension
(BCA). Although the machine found
nothing wrong with the test, the officer
requested a second test, and respon-
dent, thinking this was standard pro-
cedure, consented. The -correlation
for this test was 99 percent, and the
blood alcohol level was determined to
be 0.10. Respondent was convicted
on the basis of the second test. At
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issue was whether the second test was
admissible when the first sample was
adequate, since there was no indica-
tion by the machine that the sample
was deficient.

Held, affirmed. Although the BCA
recommends that the correlation be-
tween the samples be 90 percent, it is
only a recommendation and not law.
The statute requires only that the test
be administered properly as deter-
mined by the machine, not the officer.
The court stated that correlation was
a commendable goal but did not have
the force of law. If high correlation
was desired, it should have been made
a requirement in the statuie. Under
the present facts, a driver need not
submit to a second test when the first
was reliable and adequate. Young v.
Commissioner of Pub. Safety, 420
N.w.2d 585 (1988).

Nebraska Defendant was convicted
of failing to stop at a clearly marked
stop sign and of driving while under
the influence of alcohol. Leading to
the arrest, the state patrol trooper ob-
served defendant’s vehicle weaving,
accelerating rapidly, and failing to stop
at the intersection of two highways.
After stopping defendant, the officer
noticed that defendant staggered, had
an odor of alcohol on his breath,
slurred his speech, and had trouble
taking his license from his wallet. Sub-
sequently, defendant failed several
sobriety tests and a preliminary breath
test. At the police station, defendant
was given a test on an Intoxilyzer
Model 4011 AS, which gave a reading
of defendant’s blood-alcohol level as
.164 of one percent, above the .10 legal
limit. On appeal, defendant argued
that the court erred in admitting as evi-
dence the inaccurate test result from
the Intoxilyzer machine, which, ac-
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cording to dsfense counsel’s witness, a
pharmacologist, assumed alcohol in a
human’s breath to be at an arbitrary
average standard and, in the worst-case
scenario, carried a 52.38 percent mar-
gin of error.

Held, affirmed. The Nebraska Su-
preme Court, although affirming the
convictions, held that the Intoxilyzer
test failed to establish that defendant
had “ten-hundredths of 1 percent by
weight of alcohol in his blood” and
therefore failed, by itself, to establish
that he was “under the influence.” The
state failed to contradict the testimony
of the pharmacologist about the unre-
liability of the Intoxilyzer machine.
Applying State v. Bjornsen, 271
N.W2d 839 (1978), which held that
any test result subject to a margin of
error has to be adjusted so as to give
defendant benefit of that margin, the
court accordingly reduced defendant’s
Intoxilyzer result by 52.38 percent,
from .164 to .086 of one percent.
Even in discarding the test result, how-
ever, the remaining evidence supported
the conclusion that he was under the
influence of alcohol while driving. No
basis supported reversing the convic-
tion. State v. Burling, 40 N.W.2d 872
(1987), 23 CLB 500.

West Virginia After failing three so-
briety tests, including the Horizontal
Gaze Nystagmus (HGN) test, defen-
dant was arrested and subsequently
convicted of driving under the influ-
ence of alcohol. Over the defense
counsel’s objection, the trial court had
qualified the arresting officer as an ex-
pert in the area of the HGN test. De-
fendant appealed, arguing that the
court erred in permitting that officer
to testify as to the results of the HGN
test.

Held, reversed and remanded. The
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court stated that in order for a sci-
entific test to be initially admissible.
there must be general acceptance of
the scientific principle that underlies
the test. However, where the reli-
ability of the test cannot be judicially
noticed, its reliability must be demon-
strated before the expert can testify
concerning the test. The court noted
that the state had offered no evidence
to demonstrate the reliability of either
HGN tests or the scientific principle
upon which the HGN test is based, nor
had the officer who testified addressed
the scientific reliability of the test. The
court added that one of the dangers
inherent in expert testimony in regard
to scientific tests is that the jury may
not understand the exact nature of the
test and the particular methodology of
the test procedure, and may accord an
undue significance to the expert testi-
mony. Therefore, the court concluded
that disclosure of the methodology,
scientific reliability, and results of the
HGN test, as well as evidence of
whether accepted test procedures had
been followed by qualified personnel
in a particular case, should be intro-
duced to prove the scientific reliability
of the test. State v. Barker, 366 S.E.2d
642 (1988).

Wisconsin - Defendant was convicted
of operating a motor vehicle while un-
der the influence of an intoxicant. She
was stopped by police in the early
hours of the morning and arrested.
After her arrest, she was brought to a
police station and given a breathalyzer
test, which indicated an alcohol con-
centration of 0.24 percent, more than
twice the legal limit for intoxication.
Defendant thereupon requested that
she be given another test, because she
could not believe the results of the first
test. She requested either a blood or
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urine test, but the police failed to ad-
minister an alternative test for intoxi-
cation, even though a state statute gave
defendant that right. The police also
refused to release defendant on bail
until early that afternoon, and she was,
therefore, never able to secure an al-
ternative test. Before trial, defendant
moved that the charge be dismissed,
due to the failure of the police to ad-
minister the second test, but the trial
court refused. On appeal, defendant
argued that the police’s failure to pro-
vide her with an alternative test or to
allow her to secure her own test for
determining alcohol concentration vio-
lated her due process rights by denying
her access to material evidence. De-
fendant claimed that an alternative test
might have provided her with exculpa-
tory evidence, and that the police’s re-
fusal to provide her with such a test,
in effect, denied her the opportunity to
present a defense.

Held, conviction affirmed. The Wis-
consin Supreme Court found that the
police’s refusal to give defendant a sec-
ond alcohol concentration test did not
violate her due process rights and the
charge against her should not be dis-
missed, since defendant failed to show
that an alternative test would have
been exculpatory. The court cited Cali-
fornia v. Trombetta, 467 U.S. 479, 104
S. Ct. 2528 (1984), which established
that the constitutional validity of a
drunk driving conviction, when the
state failed to permit a second alcohol
concentration test, depended on the
likely value of the second test. In
Trombetta, the United States Supreme
Court held that the value of a second
test should be evaluated in the light of
the state’s evidence of guilt. When
there is ample evidence of guilt and the
“missing” evidence has a low prob-
ability of being exculpatory, the
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omitted evidence is not considered
material in the constitutional sense—
that is, the missing evidence would not
likely affect the judgment of the fact
trier. In the instant case, there was
sufficient evidence, including the
breathalyzer test and physical signs,
that defendant was driving under the
influence of intoxicants, and defendant
did not make a plausible argument that
an alternative test would have been
exculpatory. . The state’s requirement
to administer an alternative test was
statutorily mandated but not constitu-
tionally required. As such, the proper
remedy for the state’s failure was sup-
pression of the administered test re-
sults but not dismissal of the charge.
State v. McCrossen, 385 N.Ww.2d 161
(1986), cert. denied, 109 S. Ct. 148
(1986).

§ 3.275 Kidnapping

Nevada Defendant, convicted of bat-
tery and kidnapping, argued on appeal
that the evidence was insufficient to
make out the separate offense of kid-
napping. At trial, it was established
that defendant and two companions
forced the complainant into their pick-
up truck and drove her to a deserted
area, where they slashed her with a
knife and pushed her to the ground,
knocking her unconscious. She re-
gained consciousness, alone, several
hours later.

Held, affirmed. The Supreme Court
of Nevada ruled that “[a] separate
charge of first-degree kidnapping is
proper if the movement of the victim
is not merely incidental to the asso-
ciated offense and it results in substan-
tially increased risk of harm.” Here,
the uncontroverted evidence that the
complainant was left unconscious in an
abandoned spot was sufficient to sup-
port the jury’s findings that the move-
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ment was more than incidental to the
battery and substantially increased the
risk of harm to her. It thus concluded
that the kidnapping conviction was jus-
tified. Curtis D. v. State, 646 P.2d 547
(1982), 19 CLB 178.

§ 3.280 ~-Forcible removal

Colorado Defendant and his wife
formed a partnership called Clayton
Realty Company with Thomas and
Doana Lee Gray. The Grays assumed
a $40,000 debt and contributed $20,-
000 in. return for a 50 percent share
of the partnership. On February 13,
1981, defendant and his wife entered
into another partnership with Evan
and Consuelo Jones to form ERA
Clayton Realty. Ten days later, the
first partnership was dissolved, with
defendant agreeing to pay the Grays
$300 a month for ten years. Defen-
dant made five payments to the Grays
directly from ERA Clayton Realty’s
partnership account. Defendant was
charged with felony theft in paying off
personal debt to his former partner-
ship account with funds from his ac-
tive partnership account, which was
specifically restricted in the latter’s
partnership agreement. The court
ruled that a partner cannot be charged
with theft of partnership property,
since it is not a “thing of value of an-
other” as provided in state statute. On
appeal, the People argued that an un-
authorized taking of partnership prop-
erty by one of the partners constitutes
theft.

Held, affirmed. The Colorado Su-
preme Court, en banc, held that theft
as defined by statute or under com-
mon law did not include a partner’s
unauthorized ‘taking of partnership
property. Citing People v. McCain,
552 P.2d 20, 22 (1976), which found
“that in the absence of statute a co-
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owner of property cannot ordinarily
be guilty of theft and, further, that
joint owners . . . and members of a
voluntary association having an inter-
est in its funds cannot commit larceny
of such funds,” the court concluded,
in the instant case, that without spe-
cific statutory authority, the unautho-
rized taking by a partner of partnership
assets is not a crime. There is a need
for caution in extending criminal lia-
bility to partnership disputes, and
criminal statutes should be construed
in favor of the accused in order to
give all persons fair notice of what
constitutes .a criminal act. Without a
statutory definition of a crime that in-
cludes taking things of value that be-
longed jointly to a partnership, the
interpretation of the partnership agree-
ment is best left to a civil court or to
arbitration, as required by the agree-
ment. From there the aggrieved part-
ners have adequate remedies under
the Uniform Partnership Law. People
v. Clayton, 728 P.2d 723 (1986}, 23
CLB 393.

Kansas Defendant was convicted of
aggravated kidnapping and rape of his
fifteen-year-old daughter, who was in
his legal custody. In the trial, it was
established that the defendant, on the
night of the crime had awakened his
daughter and led her upstairs, where
he told her he had killed her mother
and was going to rape her. He pulled
a knife, led her into another room
where he obtained a gun, and forced
her back to her bedroom, where she
was raped. Defendant then hand-
cuffed his daughter, taped her head,
and placed her in the back seat of a
car. After driving around town, de-
fendant brought the victim back to
their home and raped her again. He
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next handcuffed her, locked her in the
trunk of the car and, after driving for
two hours, released her and drove her
to'a coffee shop, where he called his
wife and told her that their daughter
had run away the night before. After
being picked up and transported safely
in her mother’s car, the victim told her
mother what had happened, and the
latter informed the police. The de-
fendant, on appeal, argued, among
other things, that the aggravated kid-
napping charge and conviction were
not permissible because, in absence of
a court order, he had legal custody of
his daughter.

Held, conviction affirmed. The
Supreme Court of Kansas held that de-
fendant could be convicted of aggra-
vated kidnapping of his daughter, re-
gardless of his legal custody of her. In
1969, the state deleted from its kid-
napping statute the phrase “without
legal authority,” so that kidnapping
was broadened to mean the taking or
confining of any person by force,
threat, or deception with the intent to
hold the person for specified purposes.
Defendant’s contention that every car-
ing parent who disciplines a child
could be guilty of kidnapping was not
justified, since the statute is a general
one that requires a specific intent on
the part of the accused to commit one
of its prohibited acts. Parents may
discipline their children without vio-
lating the statute. However, a parent
who intends to inflict bodily injury to
the child cannot, under the guise of
parental discipline, bind the child with
handcuffs, place the child in the trunk
of a car, and move the child for the
purpose of rape, as the defendant was
convicted of doing. State v. Carmi-
chael, 727 P.2d 918 (1986), 23 CLB
398.
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§ 3.285 Larceny

Hawaii Defendant, convicted of theft
for stealing a calculator from the coun-
ter of a dry cleaning store, argued on
appeal that there was a fatal variance
between the pleading and the proof at
trial. Although the indictment stated
that the calculator was the property of
Setsuko Yokoyama, doing business as
Kalakaua Kleaners, it developed at
trial that Kalakaua Kleaners, a corpo-
ration, was the actual owner.

Held, conviction affirmed. The
Hawaii Supreme Court ruled that par-
ticular ownership of the property
stolen is not an element of the crime
of theft. It was not disputed, said the
court, that the calculator was not de-
fendant’s but was the property of an-
other and: “It has long been settled
that where the offense is obtaining con~-
trol over the property of another, proof
that the property was the property of
another is all that is necessary and the
naming of the person owning the prop-
erty in the indictment is surplusage.”
Accordingly, the court found no fatal
variance between the charge and the
proof. State v. Nases, 649 P.2d 1138
(1982), 19 CLB 272.

Idaho Defendant and another were
observed taking money from parking
meters and were summarily arrested.
Police obtained a search warrant for
their auto and recovered approximately
$46 from the glove compartment, $65
from a suitcase on the rear seat, and
$183 from a bag in the trunk. The re-
covered money, all of which was in the
form of loose change, was aggregated
and defendant was charged and con-
victed of grand larceny for stealing in
excess of $150. On appeal, he con-
tended that it was error to aggregate
the monies.
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Held, affirmed. The Supreme Court
of Idaho stated

The general rule regarding aggrega-
tion of values is that before the state
can aggregate amounts taken from
the same person in separate inci-
dents for the purpose of charging
grand larceny, it must show that the
amounts were obtained pursuant to
a common scheme or plan that re-
flected a single, continuing larcenous
impulse or intent.

Here, it found, defendant had a key
that fit the parking meters, was seen
taking money from several, and admit-
ted coming to town for that purpose.
This evidence was sufficient to estab-
lish that the money was stolen “pursu-
ant to a common scheme or plan re-
flecting a single, continuing larcenous
impulse or intent.” Accordingly, con-
cluded the court, it was proper to ag-
gregate the monies. State v. Lloyd,
647 P.2d 1254 (1982), 19 CLB 179.

Indiana Defendant was convicted of
two counts of theft for the unauthor-
ized use of a computer for his own
purposes. Defendant was employed
by the city of Indianapolis as a com-
puter operator. In that capacity, he
had access to a computer terminal and
a portion of the computer’s informa-
tion storage capacity to use in per-
forming his duties. While still em-
ployed in this position, defendant
became involved in a private saies
venture, and began using the computer
and its “library” to store records asso-
ciated with his private venture. Even-
tually defendant was discharged from
his post for unsatisfactory job per-
formance and for engaging in his
personal, private business activities
during office hours. He subsequently
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was charged with nine counts of theft
for the use of the city’s computer for
personal interests. On appeal, de-
fendant argued that he did not commit
theft, since he took no property or
value away from the city of Indianap-
olis by the use of its computer
facilities.

Held, conviction reversed. The In-
diana Supreme Court found that de-
fendant’s use of a city-leased computer
for personal gain did not constitute
theft, in that he did not take any value
or property away from the city by his
actions. The court ruled that there
was insufficient evidence that defen-
dant’s conduct removed any part of
the value of the computer, since the
computer service was leased to the
city at a fixed charge, regardless of
how much it was used. The tapes or
discs used by defendant for personal
gain were erasable and reusable, and
defendant’s use of the computer for
his own venture did not interfere with
its proper use by others. Although de-
fendant did benefit from the use of
the city’s computer services, he did not
deprive the city of any of its property,
and thus did not commit theft. State
v. McGraw, 480 N.E.2d 552 (1985).

§ 3.325 —Printed matter

Florida The city of Miami sought in-
junctive relief to stop defendants from
distributing eight allegedly obscene
magazines. Defendants argued that the
city had not presented expert testi-
mony to establish the community stan-
dards of Dade County, as required by
law; nevertheless, the circuit court is-
sued permanent injunctions to stop the
distribution. On appeal, defendants ar-
gued that since they had no right to a
jury trial, the trial judge, acting as a
fact finder, had to be apprised of the
contemporary community standards by
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evidence presented by the governmen-
tal body, in this case the city of Miami,
seeking to establish the alleged ob-
scenity. Defendants argued that Miller
v. California, 413 U.S. 15, 93 S. Ct.
2607 (1973), which established guide-
lines for identifying and regulating ob-
scenity, required that expert testimony
be presented when a judge sits as the
trier of fact. In Miller, the United
States Supreme Court held that the
First Amendment does not protect ob-
scene publications. To determine what
is obscene, the fact trier must decide
whether the average person, applying
contemporary community standards,
would find that the work, taken as a
whole, appeals to the prurient interest.
In the instant case, defendant argued
that Miller, framed in terms of jury
determination, demonstrated that the
United States Supreme Court endorsed
the argument that a jury is inherently
more capable than a judge to deter-
mine the contemporary community
standards. Since defendants were not
entitied to a jury trial, they argued that
the trial judge, acting as a fact finder,
could not rely on his own standard of
prurient interest, but had to look to
the average person in the community.

Held, decision quashed and re-
manded. The Florida Supreme Court
ruled that evidence of the contempo-
rary community standards in Miami
was not required to assist the trial
judge in an injunction proceeding in
determining whether an average per-
son would consider the magazines ob-
scene. The court stated that it could
find no basis for distinguishing be-
tween the competence of a judge and
a jury in determining the contempo-
rary standards in the community in
which they sit. The fact trier, whether
judge or jury, is assumed to be in-
herently familiar with contemporary
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community standards and, thus, capa-
ble of applying them. City of Miami
v. Florida Literary Distrib., 486 So. 2d
569 (1986), cert, denied, 107 S. Ct.
248 (1986).

§ 3.330 Obstrustion of justice

South Dakoia Defendant, convicted
of obstructing a law-enforcement offi-
cer, argued on appeal that the evidence
was insufficient to sustain the convic-
tion because he did not forcibly inter-
fere with the officer. Defendant had
been part of a crowd of approximately
twenty-five people observing police
subdue and arrest several other indi-
viduals for disturbing the peace. Some
of the persons in the crowd became
unruly and police attempted to break
up the mob. An officer approached
defendant and told him to move; de-
fendant replied that “he had a right as
a citizen to be there.” The officer re-
peated his direction twice more and de-
fendant then took a few steps back-
wards, remaining in the vicinity for an
additional five to seven minutes. An
information was subsequently filed,
charging defendant with obstructing
the officers.

Held, affirmed. The Supreme Court
of South Dakota ruled that the crime
of obstructing a police officer did not
apply only to situations where the ob-
struction was accomplished by the use
of direct force on the officer. It stated
that a threat to use “violence, force,
physical interference, or obstacle would
be sufficient to establish a violation of
the statute.” Here, in a face-to-face
confrontation, defendant refused to
obey the officer’s direct order and move
from the officer’s path; the court found
that this refusal amounted to a physi-
cal interference with the officer’s at-
tempt to disperse the unruly mob and
preserve the peace and, therefore, was
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sufficient to establish the obstruction
charge. State v. Wiedeman, 321
N.W.2d 539 (1982), 19 CLB 176.

§ 3.350 Prostitution

Massachusetts Defendant was con-
victed of engaging in common, indis-
criminate sexual activity for hire and
advertising the business of massage
without being licensed. A police officer
who came into contact with an adver-
tisement placed by defendant phoned
her and arranged for a massage costing
$30. During the massage, defendant
massaged the officer’s genitals in an act
of masturbation. At this point, the offi-
cer placed defendant under arrest for
masturbation. The trial court denied
defendant’s motion to dismiss, on the
ground that the bill of particulars did
not allege an offense, and convicted
her. On appeal, defendant argued that
she did not engage in sexual activity,
that the prohibition of her activities
interfered with her constitutional right
to privacy, and that the prostitution
statute was vague.

Held, affirmed. “Sexual activity,”
as it is defined by Massachusetts prece-
dent construing the prostitution statute,
includes defendant’s conduct as well
as coitus and oral-genital contact.
Therefore, defendant, who did not
argue that her acts were not common,
indiscriminate, or for hire, engaged in
prostitution. Defendant’s conduct was
not protected by the right of privacy
under the U.S: Constitution because it
was performed for profit. The decision
to engage in the business of sex for
money is not the type of intimate, per-
sonal decision protected by the right
of privacy. Finally, the prostitution
statute was not unconstitutionally
vague as applied to the genital massage
administered by defendant. Although
the statute and the case law construing
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it do not expressly apply to defendant’s
conduct, they indicate to an individual
of common intelligence that such con-
duct is prostitution. Commonwealth v.
Walter, 446 N.E.2d 707 (1983).

§3.353 Racketeering (New)

Georgia Defendants were convicted
of violating the Georgia Racketeer In-
fluenced and Corrupt Organizations
(RICO) Act based on predicate of-
fenses of commercial gambling. Evi-
dence was obtained pursuant to twelve
surveillance (wiretap) warrants issued
by a local judge upon application by
the Fulton County district attorney.
Defendants contended that the war-
rants were invalid because the Fulton
County district attorney and judge,
in furthering a multicounty gambling
investigation that was centralized in
Fulton County, were without authority
to apply for and issue surveillance
warrarits as to telephones located out-
side Fulton County in seven neighbor-
ing counties. To avoid detection of the
tapes, the district attorney decided to
use an inductor coil instead of jumper
wires to tap into defendants’ telephone
lines. The coils had to be instailed in
the terminal box closest to the tapped
phone. However, the conversations
were then transmitted back to the in-
vestigators’ Fulton County listening
post where they were tape-recorded.
Held, affirmed. The Georgia Su-
preme Court found that the federal
Omnibus Crime Control and Safe
Streets Act, 18 U.S.C. §§ 2510-2520,
as well as the Georgia RICO Act, au-
thorized issuance of these warrants by
the Fulton County judge. The court
ruled that thure was no jurisdictional
problem here and emphasized that the
listening post was located in the county
where the warrants were issued. The
Georgia RICO Act looks to the physi-
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cal placement of the device used for
“overhearing, recording, intercepting,
or transmitting sounds.” Here the
court concluded that the “device” is
not the coil but the tape recorder.
Thus, the district attorney and local
judge were authorized to apply for and
issue the warrants in question, and the
trial court did not err in denying de-
fendants’ motions to suppress. Evans
v. State, 314 S.E.2d 421 (1984), 21
CLB 83.

§ 3.355 Rape

Virginia Defendant was convicted of
marital rape. The couple was married
on June 20, 1981. One child was born
of the marriage, a son. In September
1982, the couple began to experience
marital difficulties and did not engage
in voluntary sexual relations for a
period of six months from September
1982 through March 1983, when the
attack occurred. The husband moved
out of the marital abod¢ in mid-
February 1983. From that time there
was neither sexual nor social contact
between the parties. At the time the
husband moved out, the parties dis-
cussed obtaining a legal separation.
They planned to visit a lawyer to in-
stitute divorce proceedings, but the
wife decided to postpone the visit.
Prior to the attack, the husband filed
suit to secure custody of the child.
Finally, about three weeks before the
alleged offense, the husband, a naval
enlisted man, began living aboard ship
in port. Earlier, the Virginia Supreme
Court ruled in Weishaupt v. Common-
wealth, 315 S.E.2d 847 (1984), that
a husband could be prosecuted for rap-
ing his wife if, prior to the incident,
the wife had conducted herself “in a
manner that establishes a de facto end
to the marriage.” On appeal, the ques-
tion presented was whether, under the
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evidence, the commonwealth estab-
lished beyond a reasonable doubt the
elements necessary to sustain a con-
viction for marital rape.

Held, conviction reversed and final
judgment. The majority of the court
this time held that the wife’s marital
conduct during the six-month period
before the assault was “equivocal,
ambivalent, and ambiguous.” Evalu-
ating the foregoing circumstances, the
court felt that although the wife sub-
jectively considered the marriage frac-
tured beyond repair when the parties
separated in February, this subjective
intent was not manifested objectively
to the husband in view of the wife’s
vacillating conduct so that he per-
ceived, or reasonably should have per-
ceived, that the marriage was actually
ended. Kizer v. Commonwealth, 321
8.E.2d 291 (%384).

§ 3.365 —Consent

Virginia Defendant was indicted for
rape, and he moved to dismiss the in-
dictment on the ground that, pursuant
to common-law principles, a husband
cannot be convicted of raping his wife.
The trial court rejected defendant’s
argument and denied the motion. The
jury found defendant guilty of at-
tempted rape, and he was sentenced to
two years in prison. On appeal, de-
fendant contended that the trial court
erred in failing to dismiss the indict-
ment.

Held, affirmed. The Supreme Court
of Virginia affirmed the conviction,
recognizing  for the first time that,
under certain circumstances, a wife
unilaterally can revoke her implied
consent to marital sex, thereby making
her husband criminally liable for any
future attempts at intercourse. In ar-
riving at this conclusion, the court
majority rejected defendant’s argument
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that Hale’s rule, the so-called “marital
exemption” found in English common
law, bars a husband’s conviction for
rape or sexual assault. The majority
also found the rule to be repugnant to
recent state court decisions recog-
nizing the independence of women
and not comporting with Virginia’s
no-fault divorce law. Accordingly, the
court held that a wife unilaterally can
revoke her implied consent to marital
sex where there is continuous separa-
tion by the wife from the husband for
a substantial period of time, no sexual
intercourse during the period, and ad-
ditional objective evidence supporting
an intention by the wife permanently
to separate from the husband. Weis-
haupt v. Commonwealth, 315 S.E.2d
847 (1984), 21 CLB 80.

§ 3.375 Robbery

Indiana Defendant was convicted of
robbery and confinement, both felonies
under state law. At trial, evidence was
adduced that defendant and two other
assailants entered the victim’s car and
confined him there, demanded s
money, took his watch, and struck the
victim several times. The victim fought
back with a knife and stabbed defen-
dant. On appeal, defendant requesied
a review of the serious injuries which
he sustained in the course of the rob-
bery as mitigation of the offense.

Held, conviction affirmed. The Su-
preme Court of Indiana stated that de-
fendant cannot escape criminal liability
due to the injuries he sustained during
the commission of an offense. When
one undertakes the commission of a
robbery, said the court, he assumes the
tisk of encountering a victim who fights
back. Marshall v. State, 448 N.E.2d
20 (1983).

Kansas Defendant was convicted of
murder in the first degree, aggravated
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kidnapping, and aggravated robbery.
Before deliberating, the jury was in-
structed to consider that since prior
force (the murder) made it possible
for defendant to take property from
the victim without resistance, whether
such act of force would support the
taking by force element of aggravated
robbery. Defendant contended that
the trial court erred because, during
those instructions, the jury should have
been permitted to decide whether the
act of taking the purse was sufficiently
remote from the homicide to render
the offense of taking the purse theft
rather than robbery.

Held, reversed as to kidnapping, af-
firmed as to murder and robbery. The
court said that although it is the duty
of the trial court to instruct the jury,
not only as to the crime charged but as
to all lesser crimes of which the ac-
cused might be found guilty under the
information or indictment and upon
the evidence adduced, this duty does
not arise unless there is evidence sup-
porting the lesser offense. The court
said that the fact that prior force made
it possible for defendant to take prop-
erty from the victim’s body without
resistance was sufficient for a convic-
tion of the crime of robbery. Because

of the evidence of the crime and given -

the instruction to the jury, the court
believed that the conviction for rob-
bery was well supported. State v.
Patterson, 755 P.2d 551 (1988).

New York Defendant was indicted
for robbery, stealing money and jew-
elry from the complainant at gunpoint.
At trial, defendant admitted going to
the complainant’s apartment on the
occasion in question, but testified that
he stole only cocaine from the com-
plainant when she refused to sell him
drugs on tredit; he also denied that he
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was armed. Over defendant’s objec-
tion, the trial court charged the jury
that they could return a verdict of
guilty on the robbery charge if they
found that defendant forcibly stole
drugs, rather than money and jewelry,
from the complainant. Defendant was
convicted of the robbery and con-
tended, on appeal, that the trial court’s
charge amounted to an  improper
amendment of the indictment in that
it modified an essential element of the
crime,

Held, affirmed. The Court of Ap-
peals stated that the particular nature
of the property stolen is not an essen-
tial element of the crime of robbery;
robbery, ‘it stated, requires merely the
forcible taking of “property.” Here,
it stated, the indictment comported
with statutory and constitutional stan-
dards of due process and fair notice,
by informing defendant that he was
accused of forcibly stealing property
from a named person at a specific time
and place. These allegations were sup-
ported by the prosecution’s proof at
trial; defendant had no grounds for
complaint that he was misled as to the
preperty stolen, since any variance be-
tween the pleading and the proof was
created when defendant voluntarily
took the stand and admitted that he had
committed a “different version” of the
crime charged. Accordingly, the New
York Court of Appeals affirmed de-
fendant’s conviction. People v. Spann,
438 NLE.2d 402 (1982), 19 CLB 174.

§ 3.380 —Armed

Connecticut Defendant was convicted
of the armed robbery of three restau-
rants. At trial, employees of the res-
taurants testified that during the course
of the crimes defendant held a long
bulging object, which they assumed
was a gun, under his sweatshirt. De-
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fendant took the stand in his own be-
half and admitted to one of the rob-
beries but claimed that the object he
carried was a hammer. On appeal, he
asserted that the evidence was insuffi-
cient to convict him under the statute,
which provided that an armed robbery
is committed by the display or threat-
ened use of what is represented by
words or conduct to be a firearm.

Held, conviction affirmed. The Con-
necticut Supreme Court found that the
witnesses’ observations satisfied the
state’s burden of proof. It was appar-
ent, said the court, that the jury “exer-
cised their right not to believe the ac-
cused’s version of [the robbery] and
chose to believe the state’s evidence
that eyewitnesses assumed he was
carrying some sort of firearm.” State
v. Bell, 450 A.2d 356 (1982), 19
CLB 275.

Indiana Defendant was convicted: of
armed robbery. On appeal, he argued
that there was insufficient evidence to

convict him and that a jury instruction .

regarding evidence of flight after the
crime was improper. Defendant and
his brother drove to a gas station.
When the brother pointed a gun at the
attendant, the latter opened the cash
drawer and stepped back. Defendant
then started taking money from the
cash drawer. He and his brother then
left the station and, after several min-
utes of driving, were spotted by a
police car. Either defendant or his
brother took off at a high rate of speed
and avoided capture for a short period
of time. In support of the insufficiency
claim, defendant pointed out that he
did not speak while in the gas station,
did not threaten the use of force, and
did not carry a weapon. Defendant
objected to the jury instruction on
flight because there was no evidence
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that he was driving the car at the
time.

Held, affirmed. There was sufficient
evidence that defendant was a full par-
ticipant in an armed robbery. Defen-
dant was aware of his brother’s use of
a gun and threats to rob the gas sta-
tion as he grabbed money from the
cash drawer. The jury instruction on
evidence of flight was proper, even
though the evidence did not disclose
whether defendant or his brother drove
the car after the robbery. From the
substantial evidence that defendant and
his brother committed the crime in con-
cert, one could reasonably infer that
the atternpt to avoid capture was also
a joint enterprise. Hunn v. State, 446
N.E.2d 603 (1983).

§ 3.390 Sex crimes

“Incest: How Psychology Can Help
the Defense,” by David Hazelkorn and
Gene Harbrecht, 24 CLB 3 (1988).

Hawaii The state appealed the dis-
missal of an incest count charged
against defendant on the ground that
it failed to allege the state of mind
necessary to establish the offense. In-
cest, the state claimed, is a general
intent crime that does not call for the
explicit allegation of a wrongful intent.
Defendant argued that the absence of
a statement that the act was intention-
ally committed was fatal in light of a
recent amendment to the Hawaii incest
statute in which the definition of “sex-
ual intercourse” was changed to “[s]ex-
ual intercourse in its ordinary meaning
or any intrusion or penetration, how-
ever slight, of any part of a person’s
body, or of any object, into the genital
opening of another person. . . .” In
defendant’s opinion, if an indictment
charging incest does not express a re-
quirement of intent, totally innocuous
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or accidental acts could be punished
under the statute,

Held, reversed and remanded. The
literal application of the statute sug-
gested by defendant would cause an
absurd or unjust result and is clearly
inconsistent with the statute’s purposes
and policies. The statute must be con-
strued in a reasonable manner to cover
coitus in the ordinary sense and those
intrusions or penetrations of another
person’s body that are considered in-
herently and essentially evil. The
charge of incest, which was drawn in
the language of the statute, gave rea-
sonable notice  of the facts and in-
formed defendant of all elements of
incest. Despite the absence of a spe-
cific allegation of intent, incest was
charged in the indictment as an offense
where intent can be inferred because
‘“‘sexual intercourse,” under the circum-
stances alleged, could only have been
a willful act. State v. Torres, 660 P.2d
522 (1983).

Nebraska Defendant was charged
with the first-degree sexual assault of
his wife and filed a plea in abatement.
The district court sustained the plea on
the grounds that under common law a
husband could not be found guiity of
raping his wife, and common law ap-
plied in Nebraska. Because defendant
was the victim’s legal spouse at the
time of the alleged sexual assault, the
court quashed the information and
abated the prosecution. The state, on
appeal, argued that the court erred in
finding that the information for sexual
assault failed to state a cause of action
where the victim was the wife of de-
fendant,

Held, exception sustained and case
remanded for further proceedings. The
Supreme Court of Nebraska found that
any basis for an implied consent upon
which a common-law rule. of spousal
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exclusion was applicable under the
former rape law was effectively abro-
gated by enactment of the current sex-
ual-assault statute. Although Nebras-
ka’s former rape statutes never defined
rape as the unlawful carnal knowledge
of a woman, no case had ever held that
the common-law spousal exclusion is
the law in Nebraska, and not one of
the justifications for the exclusion has
any merit in modern society. More-
over, a common-law spousal exclusion
to a rape prosecution is immaterial
because the state no longer has a rape
statute. The first-degree sexual assault
statute, adopted in 1975, applies to
“any person who subjects anothier per-
son to sexual penetration . . . by force,
threat of force, expressed or implied,
coercion, or deception,” regardless of
the familial relation to, or gender: of,
the victim. State v. Willis, 394 N.W.2d
643 (1986).

North Carolina Defendant, an adult,
was convicted of a sex offense for en-
gaging in a sex act with a child who
was twelve years, eight months old at
the time of the incident. The statute
under which defendant was charged
stated thar “[a] person is guilty of a
sexual offense in the first degree if the
person engages in -a sexual act: (1)
[wlith a victim who is a child of the
age of 12 years or less. . . .” Defen-
dant argued on appeal that the age ele-
ment of the statute had not been satis-
fied because the victim, having passed
his twelfth birthday was no longer “of
the age of twelve years or less.”
Held, judgment arrested. The North
Carolina- Supreme Court agreed with
defendant’s interpretation of the statute
and rejected the state’s contention that
one is twelve years old until reaching
one’s thirteenth birthday. It found that
the language of the statute did not evi-
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dence a clear legislative intent to ex-
tend protection to children who had
passed cheir twelfth birthday but not
reached their thirteenth birthday. Thus,
following the principle that “criminal
statutes are to be construed strictly
against the state and liberally in favor
of the defendant,” the court arrested
the judgment. State v. McGaha, 295
S.E.2d 449 (1982), 19 CLB 272.
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§ 4.00 Alcoholism and drug addiction

Court of Appeals, 7th Cir. Defendant
was convicted of two counts of murder
by a state court in Indiana. He ap-
pealed to the Indiana Supreme Court,
arguing that the state failed to present
evidence sufficient to rebut his defense
that he was insane at the time the crime
was committed. His insanity, He
claimed, resulted from his ingestion
of an excessive amount of heroin and
valium on the day of the crime and
the days immediately preceding. The
Indiana Supreme Court affirmed the
conviction, finding that all the facts
and circumstances surrounding the
shootings were sufficient evidence to
sustain the trial court’s conclusion that
defendant was sane at the time he fired
the gun. A petition for writ of habeas
corpus filed with the federal district
court was denied. Defendant appealed.

Held, affirmed. The defense of vol-
untary intoxication was available to
defendant under Indiana law because
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specific intent is an element of the
crime he committed—first-degree mur-
der. For the defense to succeed, de-
fendant must have been so intoxicated
as to be incapable of entertaining the
required ‘specific intent. In addition,
defendant’s ingestion of alcohol or
drugs must have been abused to the
point that it had produced a mental
disease preventing him from appreciat-
ing the wrongfulness of his conduct or
conforming his conduct to the law. The
state met its burden of proving de-
fendant’s sanity with sufficient evidence
that defendant was not suffering from
mental disease at the time of the of-
fense and that, even if he was, he was
nonetheless capable of appreciating the
wrongfulness of his conduct and con-
forming it to the law. Evidence estab-
lishing sanity included defendant’s acts
of feeling for his victim’s pulse, seek-
ing assistance for his own injuries, go-
ing armed to the victim’s apartment,
and concealing the murder weapons.
The Seventh Circuit then held that the
jury could credit the testimony of a lay
witness attesting to defendant’s sanity
over that of expert witnesses who testi-
fied that defendant had suffered from
toxic psychosis. Greider v. Duckworth,
701 F.2d 1228 (1983).

Massachusefts Defendant was con-
victed of murder in the first degree.
On the day he killed his wife, defen-
dant, an alcoholic, drank heavily, took
valium, and smoked marijuana. At
trial, defendant attempted to introduce
the opinion of a psychiatrist regarding
his criminal responsibility, The trial
judge ruled that there was insufficient
foundation for him to admit the psy-
chiatrist’s opinion and defendant ap-
pealed.

Held, reversed. In Commonwealth
v. McHoul, 226 N.E.2d 556 (1967),
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the Supreme Judicial Court of Massa-
chusetts stated that lack of criminal
responsibility is established if at the
time of criminal conduct a person lacks
substantial capacity either to appre-
ciate the criminality or wrongfulness
of his conduct or to conform his con-
duct to the requirements of the law
because of a mental disease or defect.
The psychiatrist, a specialist in - the
field of alcoholism, had diagnosed de-
fendant as an alcoholic suffering from
organic brain syndrome, a mental dis-
ease or defect apart from the alcohol-
ism. Even though defendant was un-
affected by organic brain syndrome
when alcohol-free, the psychiatrist be-
lieved that organic brain syndrome
existed on the day in question and was
the cause of defendant’s lack of crim-
inal responsibility at the time. The
court held that the voluntary consump-
tion of alcohol would not excuse de-
fendant’s conduct; a jury may find,
however, the defendant lacked the
substantial capacity necessitated by
criminal responsibility if he suffered
from an underlying latent mental dis-
ease or defect apart from alcoholism
and had no reason to know that his
consumption of alcohol would activate
the underlying illness. The court deter-
mined that the jury should have been
permitted to hear the psychiatrist’s tes-
timony, and the case was remanded.
Commonwealth v. Brennan, 504
N.E.2d 612 (1987).

New Hampshire Defendant appealed
his conviction for reckless second-de-
gree murder, claiming that the trial
court erred when it refused to allow
his defense of voluntary intoxication.
Defendant claimed that the intoxica-
tion prevented him from having the
mental state necessary for “extreme in-
difference” to human life, which is
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needed for proving reckless second-
degree murder. Defendant defined
“circumstances manifesting extreme in-
difference” to be a frame of mind.
Held, conviction affirmed. The
court held that “extreme indifference,”
rather than being a frame of mind, is
the deviation from standard social
norms. Defendant’s behavior, while
drunk, was far from established social
norms; for example, he smeared fecal
matter and blood on the victim’s body.
Although alcohol may have effected
his frame of mind, it could not ex-
culpate him. The court determined
that it was the duty of defendant to
stay sober if his drunken behavior
could be harimful to others. State v.
Dufield, 549 A.2d 1205 (1988).

New Jersey Defendant was convicted
of murder, possession of weapon with-
out permit, and possession of weapon
with purpose to use it unlawfully. De-
fendant parked his car behind his
former girlfriend’s, beckoned her to his
passenger window, and then fired three
shots, two of which hit and subse-
quently killed the victim, At trial,
defense counsel argued that defendant
was so intoxicated at the time of the
offense that he was incapable of acting
purposely or knowingly. On appeal,
defendant argued that in a jury instruc-
tion explaining the application .of in-
toxication to crimes requiring a know-
ing or purposeful state of mind, such as
murder, the court failed to explain that
intoxication was not a defense to the
fesser included offenses of aggravated

manslaughter, passion-provocation
manslaughter, and simple man-
slaughter.

Held, reversed. The New Jersey Su-
preme Court held that defendant was
denied a fair trial by absence of a jury
instruction charging that intoxication
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was not a defense to the lesser included
offenses. The court defined reckless-
ness, which is predicated on defen-
dant’s conscious disregard of “a sub-
stantial and unjustifiable risk” (e.g.,
manslaughter), but the court did not
explain that defendant’s intoxication
was immaterial to determining whether
he so acted. The jury should have
been instructed, upon a finding that
defendant was intoxicated, that it could
also find that defendant acted reckless-
ly in pointing and firing the gun at the
victim, despite his mental state at the
time of the crime. Under the state
statute, unawareness of a risk because
of self-induced intoxication is immate-
rial, when, as is the case with man-
slaughter, recklessness is an element of
the offense. The state had the burden
of proving not that defendant was
aware of the risk, but that if he had
been sober at the time of the offense,
he. would have been so aware. How-
ever, by failing to instruct the jury that
it could accept defendant’s intoxication
as a defense to murder and still convict
him of manslaughter, the court effec-
tively prevented defendant’s convic-
tion on the lesser included offense of
aggravated manslaughter or man-
slaughter and forced the jury to choose
between murder and acquittal. State v.
Warren, 518 A.2d (1986), 23 CLB
492,

§ 4.07 Diminished capacity (New)

Washington Defendant was charged
with aggravated first-degree murder.
He challenged the trial court’s order
for him to submit to psychiatric evalu-
ation. Defendant indicated -that he
would rely on diminished capacity as
a defense during his trial, so the court
ordered that he undergo psychiatric
examination by a state-appointed psy-
chiatrist. He claimed this examination
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would be in violation of his Fifth
Amendment rights prohibiting self-
incrimination.

Held, affirmed. The Supreme Court
of Washington affirmed as modified
and remanded. The court held that
diminished capacity, like the insanity
defense, required a psychiatric evalua-
tion. The court noted that the only
way to counter a plea of diminished
capacity is to have expert testimony
from a psychiatrist. When the defen-
dant uses the diminished capacity de-
fense he waives the doctor-patient
privilege. However, the trial court can
protect the defendant’s Fifth Amend-
ment interests by refusing to permit
cross-examination on statements that
might be considered confessional. The
court ‘explained that allowable state-
ments would be those that expressed
the psychiatrist’s opinion concerning
defendant’s diminished capacity and
his nonincriminatory observations con-
cerning the basis of his opinions. State
v. Hutchinson, 766 P.2d 447 (1989).

§ 4.10 Insanity—substantive tests

Court of Appeals, 2d Cir. In de-
fendant’s trial for theft and interstate
transportation of stolen goods, the
judge granted the prosecution’s request
to exclude a compulsive gambling de-
fense. The expert testimony would be
technical and contradictory; moreover,
the relationship between a putative
compulsion to gamble and an urge to
steal was too tenuous to warrant the
introduction of expert witnesses. Con-
victed on eight transportation counts,
defendant ‘appealed, contending that
the trial judge erred in refusing to per-
mit the compulsive gambling defense
to be presented to the jury.

Held, affirmed. The Second Cir-
cuit uses the American Law Institute
(ALI) test that states that “a person is
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not responsible for criminal conduct
if, at the time of such conduct, as a
result of mental disease or defect,
he lacks substantial capacity either
to appreciate the wrongfulness of
his conduct or to conform his con-
duct to the requirements of law.
Even if defendant’s gambling defense
had been shown to be a mental disease
or defect under the ALI test, there
was still ample basis for the trial
court’s conclusion that defendant’s
compulsive gambling disorder was not
relevant to the insanity defense. The
trial judge had noted correctly that the
relevance standard requires that the
pathology alleged have “a direct bear~
ing on [the] commission of the acts
with which [defendant] is charged.”
The court concluded that there was
ample basis in the record to warrant
the conclusion that the trial judge did
not abuse his discretion in finding that
the wvolitional connection between
gambling and stealing had not been
established  satisfactorily.  United
States v. Torniero, 735 F.2d 725
(1984), cert. denied, 105 S. Ct. 788
(1985).

Court of Appeals, 5th Cir. Defen-
dant had been convicted of knowingly
and intentionally securing controlled
narcotics by misrepresentation, fraud,
deception, and subterfuge. He had
offered evidence at trial that he had
lacked substantial capacity to con-
form his conduct to the requirements
of the law because of drug addiction
and offered to present expert witnesses
who would testify to that lack of ca-
pacity. The court excluded this evi-
dence. On conviction, defendant ap-
pealed, and the conviction was
reversed. . The Fifth Circuit agreed to
a hearing en banc to reexamine the
definition of insanity that it had
adopted in Blake v. United States, 407
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F.2d 908 (1969), that a person is not
responsible for criminal conduct if, at
the time of such conduct and as a
result of mental disease or defect, he
lacks substantial capacity either to ap-
preciate the wrongfulness of his con-
duct or to conform his conduct to the
requirements of the law.

Held, conviction vacated and case
remanded for a new trial in accord-
ance with the new insanity standard.
The Blake definition did not comport
with current medical and scientific
knowledge. A stricter standard was
adopted, that is that a person is not
responsible for criminal conduct on
the grounds of insanity only if at the
time of that conduct, as a result of a
mental disease or defect, he is unable
to appreciate the wrongfulness of that
conduct. Since it is not possible for
psychiatrists, much less jurors, to as-
certain when a human act is volitional,
the court saw no other prudent course
for the law to follow but to treat all
criminal impulses—including those
not resisted—as resistible. The court
made its holding prospective and re-
manded defendant’s case for a new
trial in accordance with its new in-
sanity standard. TUnited States v.
Lyons, 731 F.2d 243, cert. denied,
105 S. Ct. 323 (1984).

Colorado ~ Defendant pleaded guilty
to the crime of escape, having fled
from a state mental hospital where he
had been committed pursuant to an
insanity adjudication in an earlier
criminal proceeding. Thereafter, he
moved for post-conviction relief, as-
serting that application of the escape
statute violated constitutional due
process guarantees because “a commit-
ment following an insanity adjudica-
tion carries with it a continuing pre-
sumption of legal incapacity during the
period of commitment.” Defendant
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appealed following denial of his mo-
tion.

Held, judgment affirmed. The Su-
preme Court of Colorado ruled that
while an insanity adjudication repre-
sents a judicial determination that an
accused is not legally responsible for
past criminal acts because of then-
existing mental disease or defect, such
an adjudication would not render a
committed person legally incapable of
committing future crimes during the
period of commitment. An adjudica-
tion of insanity, it continued, creates
a presumption of insanity but does not
operate as res judicata as to defen-
dant’s culpability for future criminal
acts. Here, said the court, defendant
could have placed in issue his mental
capacity to commit the crime of escape
but, instead, elected to admit all ele-
ments of the crime. Accordingly, the
court rejected defendant’s contention,
noting that to hold otherwise would
lead to “a virtual grant of immunity
for all criminal acts committed by per-
sons adjudicated insane during the
term of their insanity commitment.”
People v. Giles, 662 P.2d 1073
(1983), 20 CLB 175.

Minnesota Defendant was convicted
of first-degree murder in the brutal
slaying of his wife, to which he pled
not guilty and not guilty by reason of
insanity. He appealed the conviction
on the ground that his right to assert
mental illness as a defense was im-
pinged upon by the jury instructions.
The instructions regarding the evalua-
tion of evidence relative to mental
capacity provided that only testimony
addressing the issue of whether defen-
dant knew the nature of his act and
knew that it was wrong was to be con-
sidered. Evidence of intent and pre-
meditation was not to be considered
with regard to the issue of capacity,
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which was characterized as an issue
separate from intent.

Held, affirmed. The instructions
correctly separated the issues of intent
and capacity, and properly applied the
M’Naghten rule. The Supreme Court
of Minnesota held that at the initial
stage of a proceeding in which the de-
fendant has pled not guilty by reason
of mental illness, only evidence of the
act and its requisite intent can be ad-
mitted. Only after both sides have
rested on these issues can the defen-
dant introduce evidence of mental in-
capacity including expert testimony.
The jury instructions should make it
clear that evidence relating to mental
illness should not be considered until
the jury determines that the prosecu-
tion has proved all elements of the
offense charged beyond a reasonable
doubt. State v, Hoffman, 328 N.W.2d
709 (1982).

Minnesota Defendant was indicted
on two counts of first-degree murder,
tc which he pled not guilty and not
guilty by reason of mental illness. The
state moved to restrict the testimony
of defendant’s expert psychiatric wit-
nesses to the issue of whether defen-
dant inténded to commit first-degree
murder. The state also moved for the
exclusion of psychiatric testimony on
the issue of defendant’s mental capacity
to form the intent. The trial court
certified a question respecting the ad-
mission of psychiatric testimony on
capacity.

Held, the certified question was an-
swered in the negative. The inquiry
at a trial into defendant’s criminal re-
sponsibility for his acts proceeds in
two stages, the first to determine in-
tent and the second to determine ca-
pacity. The two inquiries differ sig-
nificantly and so should be kept
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separate. The inquiry as to intent is
based on the presumption that people
act within the boundaries of normal
behavior and intend what they do.
During the inquiry as to intent, defen-
dant has the right to present evidence
that disputes the physical facts upon
which the prosecution is trying to es-
tablish intent. = Psychiatric testimony
on mental capacity does not come into
play until the insanity defense is as-
serted. The question is no longer
whether defendant manifested the in-
tent to commit the crime, but whether
he was laboring under a defect of rea-
son when he did so. Because of the
important distinction - society ' recog-
nizes between a verdict of “not guilty”
and one of “not guilty by reason of
insanity,” the inquiries as to intent and
capacity - must proceed in separate
stages. The court then rejected the
doctrine of diminished responsibility.
State v.. Bouwman, 328 N.W.2d 703
(1982).

Washington Defendant was convicted
of the murder of his wife. He had
stabbed her twenty-four times and de-
capitated her. Defendant testified that
he believed his wife had been unfaith-
ful and that, under the teachings of the
Moscovite religious faith which he fol-
lowed, it would be improper not to kill
an adulterous wife. On appeal, he
complained of a jury instruction pro-
viding in part that a verdict of not
guilty by reason of insanity must be
based on a finding that the defendant
is unable to tell right from wrong, and
that “right and wrong” refers to knowl-
edge of the person at the time of the act
that he was acting contrary to the law.
Defendant claimed that the court erred
in defining “right and wrong” in the
legal rather than the moral sense.
Held, conviction affirmed. The court
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noted that the instruction was taken
from a statute which essentially codi-
fied the M’Naghten test and held that,
under the test, one who acts under a
partial insane delusion that he was
redressing some supposed grievance
is nevertheless punishable if he knows
that his act is contrary to law. De-
fendant had attempted to conceal his
actions, which demonstrated that he
knew his act was against the law. Al-
ternatively, the court held, “moral”
wrong is measured by the morals of the
society rather than the individual and,
although courts have drawn a narrow
exception to the societal standard of
moral wrong in cases where an accused
believes his act is ordained by God,
defendant’s conduct did not fit this ex-
ception because he claimed to be act-
ing under general religious belief rather
than a specific command from God.
The court also noted that neither de-
fendant’s religious beliefs nor his ap-
parently unsupported belief that his
wife was unfaithful qualified as insane
delusions as required by the M’Naghten
test. State v. Crenshaw, 649 P.2d 488
(1983).

§ 4.20 —Burden of proof

Arizona Defendant was convicted of
first- and second-degree murder for
shooting his estranged wife and her
male friend following an argument. At
trial, he raised the defense of insanity,
based on prolonged drug and alcohol
abuse. The trial judge, with defense
counsel approval, instructed the jury
that “The defendant is presumed to
have been sane at the time the offense
was committed. Once sufficient evi-
dence has been presented to raise the
question of the defendant’s sanity at
the time of the offense, the state must
prove beyond a reasonable doubt that
the defendant was sane.” Defendant
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appealed, on the grounds that any in-
struction mentioning the presumption
of sanity is improper.

Held, conviction affirmed. Because
the presumption of sanity vanishes
when there is proof sufficient to raise
a reasonable doubt about defendant’s
sanity, and because trial judges are
quite able to determine when that point
is reached, it is not necessary to men-
tion the presumption to the jury; nor
should the presumption be mentioned,
since it may confuse the jury. How-
ever, it is clear in this case that the jury
understood the instruction and that its
actions were consistent with it. Since
the defense approved the instruction at
the time it was given, the guilty verdict
was affirmed in the absence of a show-
ing of fundamental error. State v.
Grilz, 666 P.2d 1059 (1983).

Montana Defendant was convicted of
attempted deliberate homicide and
aggravated assault. Defendant’s de-
fense at trial was that he lacked the
requisite criminal mental state by rea-
son of his insanity. On appeal, his
primary contention was that the Mon-
tana statutory scheme deprived him of
a constitutional right to raise insanity
as an independent defense. Montana
did away with the affirmative defense
of insanity in 1979, and enacted alter-
native procedures that allow for con-
sideration of a defendant’s mental
condition. The 1979 law provides that
evidence of a defendant’s mental
disease or defect be considered at
three stages of the proceedings. A
defendant’s condition is to be (1)
weighed prior to trial to determine the
defendant’s competence to be tried;
(2) considered by the jury at trial to
ascertain whether the state-of-mind
element of the crime is met; and (3)
scrutinized by the judge at sentencing
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in deciding whether, at the time of the
crime, the defendant was able to ap-
preciate the criminality of his acts or
to conform his conduct to the law. If
the answer to either of these questions
is no, the judge is then required to
institutionalize the defendant for a
period not to exceed the maximum
prison sentence that could be imposed
for the crime. Under the statute, the
prosecution still retains its traditional
burden of proving all the elements of
the crime beyond a reasonable doubt.

Held, remanded for re-sentencing.
The Montana Supreme Court found
that the statute leaves enough room for
consideration of mental condition to
satisfy the demands of due process un-
der the Fourteenth Amendment, and
rejects defendant’s argument for a
fundamental right to plead insanity.
The statute does not unconstitutionally
shift the state’s burden of proof on the
necessary elements of the offense. The
state retains its traditional burden of
proving all elements beyond a reason-
able doubt. Turning to the Eighth
Amendment, the court stressed the
sentencing judge’s duty under the stat-
ute to consider the convicted defen-
dant’s conduct at the time of the
crime, and to order institutionalization
on a finding that defendant suffered
from a mental disease or defect. The
court concluded that these require-
ments serve to prevent the imposition
of cruel or unusual punishment upon
the insane. State v. Korell, 690 P.2d
992 (1984).

§ 4.40 —Committal and
recommittal proceedings (New)

New Hampshire In 1973, defendant
entered a plea of not guilty by reason
of insanity to a charge of murder, in
connection with the killing of his
mother. The court accepted the plea,
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and defendant was subsequently com-
mitted to the state hospital for life
until or unless earlier release by due
course of law. Under the law then in
effect, defendant was not guaranteed
the right to periodic review of his
commitment. Later changes in  stat-
utory and case law, however, gave him
that right, and he was recommitted in
1977, 1979, and 1981. In 1982, the
legislature amended the recommittal
statute providing for a judicial hearing
for recommittal. At the hearing, when
the court is satisfied by proof beyond
a reasonable doubt that the hospital
patient suffers from a mental disorder
and that it would be dangerous for him
to go at large, the court is obliged to
renew the order of committal. The
court is required to find the hospital
patient dangerous if his crime caused
death or serious bodily injury and his
mental condition is substantially un-
changed. At the hearing, only by ap-
plying the 1982 statutory amendment
did the court find it would be danger-
ous for defendant to go at large. Ac-
cordingly, - defendant was ordered
recommitted subject to the continua-~
tion of his parole.

Held, reversed and remanded. The
New Hampshire Supreme Court held
that the irrebuttable presumption of
dangerousness, based on defendant’s
past dangerous act and on the fact
that the mental condition that led to
his acquittal by reason of insanity had
not substantially changed, offended the
state constitution’s due process clause.
The court stated that due process re-
quires that the patient be given a
chance to defeat the statutory pre-
sumption with additional evidence.
By denying the patient that chance,
the 1982 amendment subverts the
patient’s right to confront the state on
the issue of dangerousness and invites
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serious questions about punitive in-
tent on the part of the legislature.
State v. Robb, 484 A.2d 1130 (1984),
21 CLB 472.

5. PARTIES
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§ 5.00 Principals

South Carolina Defendant, convicted
of the armed robbery of a grocery
store, argued on appeal that there
should be a reversal because he was not
present at the store when the robbery
was committed. At trial, it was estab-
lished that defendant and several others
planned the crime and that defendant
provided the others with guns, masks,
and gloves. He then drove them to the
store, leaving the scene himself prior
to the robbery; defendant and the
others later met at a predesignated lo-
cation and divided the proceeds.

Held, affirmed. The Supreme Court
of South Carolina held that a defen-
dant’s physical presence during a crime
is not required to sustain his conviction
as a principal, stating that

[Wlhen several people pursue a
common design to commit an un-
lawful act and each takes the part
agreed upon or assigned to him in an
effort to insure the success of the
common undertaking, “. . . the act
of one is the act of all and all are
presumed to be present and guilty
. . .7 [citation omitted].

Here, found the court, defendant’s lia-
bility as a principal was established by
evidence showing that he participated
in planning the robbery, supplied the
instrumentalities, and shared in the
proceeds. State v. Chavis, 290 S.E.2d
412 (1982), 19 CLB 86.
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§ 6.00 Alibi

Arkansas Defendant was convicted
of murder for shooting the deceased to
death during the robbery of a motel.
He asserted an alibi defense. To refute
the alibi, the prosecution produced a
witness who was allowed to testify that
defendant has robbed him at gunpoint
less than an hour earlier, at his place
of employment, another motel several
blocks from the murder scene. On ap-
peal, defendant argued that the witness
should have been permitted to testify
only as to the time and place at which
he observed defendant, and not as to
the facts of the robbery itself,

Held, affirmed. The Supreme Court
of Arkansas ruled that the witness’s
testimony was clearly relevant to dis-
prove defendant’s alibi; it held that
“[tlhe admissibility of testimony about
another crime, to rebut a defense of
alibi, is uniformly recognized” because
it is not admitted merely to show an
accused’s bad character. The court
noted that it would have been “un-
realistic” to restrict the witness's testi-
mony as defendant suggested; had the
testimony been so diluted it went on to
point out:
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[Tlhe jury would have received a
false impression about the incident
and might well have "doubted
whether [the witness] could identify
a strariger whom he saw casually as
he was closing up for the night. It
was the very fact that [defendant]
used a weapon in an attempt at rob-
bery that would fix the incident in
[the witness’] memory and strongly
support his identification of [defen-
dant]. The probative value of that
important fact heavily outweighed
any prejudice to [defendant] from
the proof that he had drawn a gun
on [the witness].

Williams v. State, 635 S.W.2d 265
(1982), 19 CLB 181.

§ 6.05 —Notice requirement

New Mexico Defendant appealed his
conviction for burglary, claiming the
trial court erred when it refused to
allow him to present two witnesses.
The prosecution contended that the
two were alibi witnesses and said they
(the prosecution) were not informed,
as required by law, that defendant was
using an alibi defense. Defendant
claimed that he was not using an alibi
defense, because the witnesses could
not testify to his whereabouts during
the crime, only before the crime. The
trial court agreed with the prosecution,
stating the testimony of the two wit-
nesses contradicted another witness
who claimed to be with the defendant
before and during the crime, thereby
establishing an alibi.

Held, conviction reversed and re-
manded. The court ruled that pre-
clusion of testimony of defense wit-
nesses was not warranted for noncom-

pliance with alibi notice request. A

sharply divided court stated the rea-
son for the alibi defense rule was to
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give the prosecution time to prepare
an argument against such a defense
and to prevent the defense from sur-
prising the prosecution with informa-
tion previously hidden. The court de-
termined defendant did not willfully
hide information, nor was the prosecu-
tion totally unaware of the witnesses’
information concerning defendant’s
whereabouts. - The prosecution had
ample time to interview the witnesses
and knew that they were with the de-
fendant before the crime. McCarty v.
State, 763 P.2d 360 (1988).

§ 6,15 Collateral estoppel

Colorado Defendant was charged with
third-degree assault and resisting ar-
rest. Defendant’s son had been acquit-
ted of identical charges at an earlier
trial. Trial court reasoned that the
judgment of acquittal in his son’s trial
collaterally estopped the People from
asserting that defendant’s action, in
attempting to prevent police from using
excessive force in arresting his son,
were not legally justifiable. The People
‘appealed.

Held, reversed and remanded. The
court stated that in order for a defen-
dant in a criminal case to invoke
collateral estoppel against the state,
whether double jeopardy is involved
or not, the issue that the state desires
to litigate must be identical to an issue
that was actually and necessarily de-
cided in the prior litigation. In addi-
tion, there must have been a final
judgment on the merits of prior litiga-
tion, the state must have been a party
to, or in privity with, a party to prior
litigation, and the defendant seeking
to assert collateral estoppel must have
been a party to prior litigation. The
error-correction  procedures available
to a party in a civil case are not avail-
able to nearly as great an extent to the
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People in a criminal case, and in the
absence of such remedial procedures,
juries may assume the power to acquit
out of compassion, compromise, or
prejudice. Thus, the premise of col-
lateral estoppel, which is the confi-
dence that the result achieved in the
first trial was substantially correct, is
lacking to a significant extent with
respect to criminal trials, The tradi-
tional reasons for applying nonmutual
collateral estoppel in civil cases have
less force in the context of criminal
litigation; therefore, the acquittal of
defendant’s son in a separate proceed-
ing did not collaterally estop the People
from prosecuting defendant in a sepa-
rate trial. People v. Allee, 740 P.2d 1
(1987), 24 CLB 275.

Florida Defendant was charged in a
three-count indictment with (1) ag-
gravated battery by use of a firearm;
(2) possession of a firearm by a con-
victed felon; (3) aggravated assault by
use of a firearm. Before trial, his mo-
tion to sever the possession charge was
granted and the case proceeded on the
remaining two counts. At trial, com-
plainant testified that -defendant beat
him with his fists and with a pistol.
Defendant, testifying in his own be-
half, admitted hitting the complainant
with his fists but denied having or using
the pistol; no other eyewitness saw a
pistol. After deliberations, the jury
found defendant guilty of the lesser in-
cluded offenses of simple assault and
simple battery. Thereafter, the trial
court granted a defense motion for dis-
missal of the firearms possession
charge on the ground of collateral
estoppel. An intermediate appellate
court reversed: It ruled that since the
State had sought to try the three
charges together, defendant, having
moved for severance, could not then
raise collateral estoppel as a defense.
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Held, reversed and trial judge’s
order of dismissal reinstated. The test
to determine the applicability of col-
lateral estoppel as a bar to further
criminal prosecution is whether the
factual issue in question was actually
decided by the jury in reaching its
verdict. Here, reasoned the court, the
jury, by finding him guilty of simple
assault and battery rather than the ag-
gravated crimes, must have decided
that defendant did not hit the com-
plainant with a pistol; it followed that
the jury must have actually decided
that defendant did not possess a pistol.
The court rejected the State’s argu-
ment that the verdict was the result of
jury compromise or exercise of jury
“pardon power,” noting that it would
not engage in such speculation.
Finally, it concluded that defendant
had not waived the right to assert col-
lateral” estoppel by moving for sever-
ance, stating that a finding of waiver
would have the effect of requiring an
accused to waive one constitutional
right in order to assert another. The
court explained:

[Defendant] moved to have the pos-
session count severed so that evi-
dence of his prior conviction could
not be introduced so as to deprive
him of his constitutional right to a
fair trial. It would be unfair to en-
cumber or restrict the exercise of
this right by requiring him to waive
his right against double jeopardy.
Therefore, we hold that a defendant
who successfully severs one charge
from other charges is not estopped
from asserting collateral estoppel as
a bar to further prosecution under
the severed charge.

Gragg v. State, 429 So. 2d 1204, cert.
denied, 464 U.S. 820, 104 S. Ct. 83
(1983),

§6.20

§ 6.17 Duress (New)

Kansas Defendant and another were
charged with burglary, kidnapping, and
felony murder. Defendant informed
the court that he intended to offer evi-
dence to the jury that the crimes were
committed under compuision or duress,
in that the other person—who was
dead at the time the trial took place—
had held a gun on him and said de-
fendant’s family were being held hos-
tage. The kidnapping victims testified,
however, that defendant did the talk-
ing, and although he was alone with
victims for long periods, never indi-
cated that he was under compulsion or
duress. Defendant also made no at-
tempt to contact his family to verify
that they were held hostage. Trial
court determined that (1) compulsion
was not available as a defense to mur-
der and (2) proffered evidence was not
sufficient to prove compulsion. De-
fendant was convicted and appealed on
the ground that he should have been
allowed to use the compulsion defense.

Held, conviction affirmed. The court
stated that compulsion or duress is only
available as a defense where it is immi-
nent, impending, and continuous. De-
fendant failed to account for the fact
that he had several opportunities to
escape and did not use them. State v.
Myers, 664 P.2d 834 (1983).

§ 6.20 Entrapment

“[The] Entrapment Defense and the
Procedural Issues: Burden of Proof,
Questions of Law and Fact, Inconsis-
tent Defenses,” by Paul Marcus, 22
CLB 197 (1986).

Florida Police undertook a decoy
operation in a high-crime area. An
officer posed as an inebriated indigent,
smelling -of alcohol and pretending to
drink wine from a bottle. The officer
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leaned against a building - near an
alleyway, his face to the wall. Plainly
displayed from a rear pants pocket was
$150 in currency, paper-clipped to-
gether. Defendant Cruz and a woman
passed by the officer after 10 p.M.
Defendant approached the decoy of-
ficer, may have said something to him,
then continued on his way. Ten min-
utes or so later defendant and his
companion returned and defendant
took the money from the decoy’s
pocket without harming him in any
way. Officers then arrested defendant
as he walked from the scene. The de-
coy situation did not involve the same
modus operandi as any of the unsolved
crimes that had occurred in the area.
Police were not seeking a particular
individual, nor were they aware of
any prior criminal acts by defendant.
In prosecution of defendant for grand
theft, the trial court granted de-
fendant’s motion tc dismiss based on
entrapment. On appeal, the district
court reversed on the ground that the
appropriate test for entrapment is sub-
jective.

Held, district court of appeals de-
cision quashed. The Supreme Court
of Florida reversed and the majority
adopted the following threshold ob-
jective test of an entrapment defense:
entrapment has not occurred as a mat-
ter of law where police activity (1)
has as its end the interruption of a spe-~
cific ongoing criminal activity, and
(2) uses means reasonably tailored to
apprehend those involved in the on-
going criminal activity., The “subjec-
tive” view of entrapment, apparently
favored by a majority of the U.S. Su-
preme Court, focuses only on the
predisposition of an accused; it permits
convictions even where law enforce-
ment agents have employed impermis-
sible methods if it can be shown that,
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for example, the defendant has pre-
vious convictions for similar offenses.
Rejecting this approach, the majority
stated that the siate must make an
initial showing that the police conduct
did not fall below commonly accepted
standards. After the validity of the
police activity has been established,
the issue of the defendant’s subjective
predisposition may properly be sub-
mitted to the jury. “In other words,”
the court reasoned, “the court must
first decide whether the police have
cast their nets in permissible waters,
and, if so, the jury must decide
whether the particular defendant was
one of the guilty the police may per-
missibly ensnare.” Cruz v. State, 465
So. 2d 516 (1985).

Maine Defendant was convicted of
operating a motor vehicle while under
the influence of intoxicating liquor.
After leaving a nightclub, defendant
passed out in his car in the parking
lot. He was awakened by a police of-
ficer, who ordered him to move his
car. Defendant told the police officer
that he was too drunk to drive, but
the police officer insisted. Defendant
proceeded to start his vehicle, and
drove off. Some minutes later, the
same police officer stopped defendant,
administered sobriety tests, and ar-
rested him for driving while under the
influence of alcohol. At trial, defen-
dant claimed that he was induced to
drive while under the infiuence of al-
cohol by the police officer, and re-
quested that the issue of entrapment
be presented, but the trial court
refused to instruct the jury on the
defense of entrapment.

Held, guilty verdict vacated and
case remanded. The Supreme Judicial
Court of Maine stated that the trial
court had refused to instruct the jury
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on entrapment because it claimed to
see no evidence of a “scheme, device,
subterfuge or lure” on the part of the
police officer. The appellate court,
however, stated that these are not the
only elements of entrapment that a de-
fendant can show. “Entrapment may
also be found where government
agents, acting under color of apparent
authority, order or sanction the activ-
ity that comprises the offense for
which the defendant is subsequently
arrested.” Moreover,

[alll that is necessary for the issue of
entrapment to be generated is for
the record to disclose evidence of
entrapment of such nature and
quality as to warrant a reasonable
hypothesis that entrapment did oc-
cur. Once this is accomplished, the
burden shifts to the State to prove
the absence of entrapment beyond a
reasonable doubt.

Further, “[i]lnasmuch as the evidence
in the case . . ., was sufficient to gen-
erate the issue of entrapment, it was
reversible error to fail to instruct the
jury on entrapment.” State v. Bisson,
491 A.2d 544 (1983).

Mississippi  Defendant appealed his
conviction of possession of marijuana
with intent to sell. Defendant con-
tended he was entrapped when police
officers sold him marijuana and then
arrested him.

Held, -conviction affirmed. The
court held that defendant had to estab-
lish he was not predisposed to the
crime to prove entrapment. If defen-
dant was not predisposed to the crime
and the police established the situation
for which he was arrested, then he was
entrapped. The court noted in many
entrapment cases the police not only
supply the contraband but also offer to
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buy it. The court explained that this
is misconduct on the part of the police.
In this case, the court determined that
there was no police misconduct be-
cause defendant was predisposed to
the crime. Moore v. State, 534 So.2d
557 (1988).

Nevada Defendant was convicted of
larceny and appealed the decision,
arguing that he had been entrapped. A
decoy officer carrying a shoulder bag
with money, including a simulated
$100 bill protruding from a tightly
zippered pocket, was spotted by co-
defendant. Defendant did not see the
decoy, but was asked and agreed to
aid co-defendant in the crime.

Held, affirmed. Although the
morney was exposed, the victim was
far from helpless. Unlike Sheriff v.
Hawkins, 752 P.2d 769 (Nev. 1988),
the decoy was not vulnerable with
easily obtained money. The court also
said that the fact that defendant had
no contact with the decoy and that he
succumbed to the temptation of co-
defendant to stalk their target system-
atically, evidenced his predisposition
to the crime. DePasquale v. State, 757
P.2d 367 (1988).

Nevada After being arrested for theft,
defendant filed a petition for a writ of
habeas corpus, which was granted.
The state appealed. Defendant, a
black male, and a friend, a white male,
left work on a break and saw a
drunken man (a police decoy) with
money protruding from a pocket.
They passed him and went to a bar.
Upon their return to work, they saw
the man again. The friend tried to
awaken him. When he would not
awaken, defendant slipped the bills
from the man’s pocket, and was ar-
rested, but his friend was released.
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According to the police, this was a test
of the court’s decisions in Oliver v.
State, 703 P.2d 869 (Nev. 1985) and
Moreland v. State, 705 P.2d 160
(Nev. 1985).

Held, affirmed. In the court’s view,
the decoy operation used to ensnare
defendant was indistinguishable from
those employed in Oliver and More-
land. The police did not uncover
crime; they created it. The money was
exposed for the express purpose of
entrapping someone. The backup
officer decided to ensnare persons who
fit a “criminal profile” developed by
the police that consisted of males be-
tween eighteen and thirty, or other
persons who, for any reason, im-
pressed the backup officer as being
“criminal types.” The court found it
interesting that defendant’s friend was
not arrested, although he fit the de-
scription and could have been held as
an accomplice. The court said that
the decoy operation was nothing more
than an artificial temptation of the
kind that the court had already con-
demned in  Oliver and Moreland.
There was nothing to suggest the two
men would have stopped at all if the
money had not been openly exposed.
Defendant neither engaged in acts of
violence nor attempted to find other
valuables on the decoy’s person; he
simply succumbed to the artificially
created temptation. Sheriff, Washoe
County v. Hawkins, 752 P.2d 769
(1988).

Nevada Defendant was convicted of
larceny from the person. He was ar-
rested as a result of a police decoy
operation designed to lure “dishonest”
people to commit criminal acts in a
downtown area of Las Vegas fre-
quented mostly by homeless people.
The incident in question began when
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defendant, such a “street person,”
walked down the street and happened
to see the police decoy. The decoy
officer, disguised as a vagrant, was
slumped against a tree, pretending to be
drunk and asleep. Protruding promi-
nently from a breast pocket of his
jacket was a ten-dollar bill, displayed
in such a way, the decoy later testified,
as “to provide an opportunity for a
dishonest person to prove himself.”
Defendant saw the decoy, and evi-
dently went over to help him. Defen-
dant tried to “awaken” the “vagrant,”
in order to warn him that the police
would arrest him if he did not get up
and move on. The police decoy
did not respond, and defendant be-
gan to step away. At this point, it
was established at trial, defendant saw
the ten-dollar bill sticking out of the
decoy’s pocket, reached down, and
took it. He was thereupon arrested by
the decoy and two other police officers
who had been hiding nearby. On ap-
peal, defendant argued that the police
officer’s activities were improper, and
that he was the victim of entrapment.
The Nevada Supreme Court re-
versed defendant’s conviction. The
police decoy portrayed himself as sus-
ceptible and vulnerable, he did not re-
spond when defendant attempted to
wake him, and, moreover, the decoy
displayed the ten-dollar bill in a man-
ner calculated to tempt any needy per-
son to commit a crime, whether pre-
disposed to the crime or not. There
was no evidence that defendant had
any intention of committing larceny
when he first approached the decoy.
In fact, he initially went to the man’s
aid. The court further stated that
“egven after being lured into petty theft
by the decay’s open display of cur-
rency and apparent helplessness . .
[defendant] did not go on to search



55 1989 CUMULATIVE SUPPLEMENT NO. 2 §6.25

the decoy’s pockets or to remove his
wallet,” further evidence of a lack of
disposition to commit the crime. The
activities of the police created an ‘“‘ex-
traordinary temptation” which, thus,
constituted impermissible entrapment.
Oliver v. State, 703 P.2d 869 (1985).

Ohio Defendant was convicted of traf-
ficking in marijuana, Testimony at a
pretrial hearing and at trial established
that an informant had participated in
the sale negotiations. Defendant testi-
fied that this informant had called him
numerous times asking for drugs, which
he had refused, until this particular in-
stance. The sale was made to a nar-
cotics agent, by direction of the infor-
mant. During discovery, defendant
had attempted to locate the informant
for purposes of his defense. As these
efforts proved unsuccessful, defendant
requested that the prosecutor divulge
the informant’s true identity. The
prosecutor refused. Defendant con-
tended that the informant’s testimony
was necessary to establish an entrap-
ment. The trial judge refused to order
disclosure of informant’s identity, and
found defendant guilty. On appeal, the
issue presented was whether the iden-
tity of the police informant who nego-
tiated the transaction resulting in de-
fendant’s arrest and conviction must be
revealed.

Held, trial court affirmed and Court
of Appeals reversed. The Supreme
Court of Ohio stated that the identity
of the informant did not have to be re-
vealed where, although the defense of
entrapment had been raised numerous
times by defendant, there was no
record of what occurred between him
and informant that might have consti-
tuted entrapment. Moreover, defen-
dant twice had the opportunity to pre-
sent such evidence in response to the
trial judge’s inquiry and, having failed

to do so, was denied discovery of police
informant’s identity. State v. Butler,
459 N.E.2d 536 (1984).

§ 6.25 Immunity from prosecution

Colorado Defendant was charged with
second-degree murder, first-degree as-
sault, and commission of the crime of
violence. During an incident with his
neighbors, the WVolosins, defendant
shot and killed Josslyn Volosin and
wounded Michael Volosin and another
man. The witnesses’ versions of the
events were in substantial conflict with
one another. According to Michael
Volosin, he ran to defendant’s house
after hearing a loud noise at his front
door, whereupon = defendant’s wife
opened the door, grabbed him, threw
him to the grass, and had him on the
ground when defendant came out of
the house shooting. In contrast, de-
fendant and his wife claimed that when
defendant’s wife answered the door,
Volosin assaulted her., They claimed
that Josslyn Volosin was trying to
break up the fight when defendant
appeared with a gun and fired four
shots.

Section 18-1-704.5(2) of the Colo-
rado Revised Statutes (1986) states
that an occupant of a dwelling is justi-
fied in using physical force “against
another person when that other person
has made an unlawful entry into the
dwelling” and when other statutory
requirements are met. Section 18-1-
704.5(3) provides immunity from
criminal prosecution for an occupant
who uses physical force in accordance
with the provisions of Section 18-1-
704.5(2). Trial court found that
Michael Volosin had made an unlaw-
ful entry into defendant’s residence
and that the defendant had a reason-
able belief that Volosin was commit-
ting a crime against his wife. The
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court therefore held that Section 18-1-
704.5(3) granted defendant immunity
from prosecution for the charges based
on force directed against him. The
court also interpreted Section 18-1-
704.5 as granting defendant immunity
for charges based on force directed
against the other two victims who did
not enter his home. The court stated
that it was the prosecution’s burden to
disprove beyond a reasonable doubt
the facts constituting the basis for
application of statutory immunity and
that in this case, the prosecution had
failed to meet that burden. The state
appealed.

Held, reversed and remanded. The
court stated that there is nothing in
Section 18-1-704.5 suggesting that the
General Assembly intended to broaden
a home occupant’s right to use force
against an intruder on the basis of an
appearance, rather than an actuality,
of an unlawful entry by that other
person; therefore, Section 18-1-704(5)
provides home occupants with immu-
nity from prosecution only for force
used against one who has made an
unlawful entry into the dwelling, and
that immunity does not extend to force
used against nonentrants. Because
Section 18-1-704.5 permits a defen-
dant to claim entitlement to immunity
at the pretrial stage of a criminal pros-
ecution, the court held that it was
reasonable to require the defendant to
prove by a preponderance of evidence
each statutory prerequisite to this bene-
fit. People v. Guenther, 740 P.2d 971
(1987), 24 CLB 272,

Georgia Defendant, charged with
possession and sale of methaqualone,
moved to quash the indictment on the
ground that the district attorney had
granted him transactional immunity.
Defendant had been arrested on the
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charges in 1979. In exchange for fur-
nishing information relating to drug
and gambling investigations, the pros-
ecutor gave defendant a letter that pur-
portedly conferred immunity from
prosecution on defendant for all vio-
lations of the law that occurred in the
prosecutor’s - jurisdiction prior to Sep-
tember 8, 1980, the date of the letter.
The letter was initialled by the judge
before whom defendant’s drug case was
pending, and the charges were dis-
missed. Thereafter, the district at-
torney was defeated for reelection and
his successor presented the ‘dismissed
drug case to the grand jury, which re-
turned an  indictment against defen-
dant. The trial court refused to grant
defendant’s motion; the intermediate
appellate court reversed, holding that
“the promises of the public prosecutor
and the public faith pledged by him
must be kept.”

Held, dismissal of indictment af-
firmed. The Supreme Court of Georgia,
while holding that there was no statu-
tory or common-law basis for the
prosecutor’s promise of transactional
immunity, held that a “prosecutor has,
with court approval, the power to
promise to forego prosecution, [but]
this promise must be limited to prose-
cution as to specific crimes or trans-
actions.” The agreement between de-
fendant and the district attorney, it
found, was overbroad because, in sub-
stance, it covered all crimes known and
unknown; nevertheless, said the court,
the agreement was valid and enforce-
able as to the known crimes that were
the subject of the indictment. Further,
it decided that to maintain the integrity
of the district attorney’s office, it was
essential that the agreement be binding
upon the district attorney’s successor.
Accordingly, it concluded, the indict-
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ment should be quashed. State v. Han-
son, 295 S.E.2d 297 (1982), 19 CLB
267.

§ 6.27 Insanity (New)

Arizona Defendant appealed his con-
viction for first-degree murder and at-
tempted first-degree murder. During
his trial, defendant pleaded insanity,
and the court instructed the jury that
the defense had to prove with “clear
and convincing” evidence that defen-
dant was insane at the time of the
crime. The court then, in a lengthy
explanation, defined the term as “cer-
tain” and “unambiguous.” The court
briefly clarified these latter terms stat-
ing that this burden of proof was not
as strict as the reasonable doubt stan-
dard. On appeal, defendant claimed
that the trial court committed a funda-
mental error in its instruction to the
jury.

Held, conviction reversed and re-
manded. Although the “clear and con-
vincing” instruction was correct, the
court erred in its definition, which was
too strict and put too great a burden of
proof on the defense. The court also
believed that the trial court’s clarifica-
tion was too brief to be useful because
the court did not define “reasonable
doubt” so that the jury could compare
that definition to that of “clear and
convincing” evidence. State v. King,
763 P.2d 239 (1988).

Montana Defendant was convicted of
attempted deliberate homicide and
aggravated assault. Defendant’s de-
fense at trial was that he lacked the
requisite criminal mental state by rea-
son of his insanity. On appeal, his
primary contention was that the
Montana statutory scheme deprived
him of a constitutional right to raise
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insanity as an independent defense.
Montana did away with the affirmative
defense of insanity in 1979, and en-
acted alternative procedures that allow
for consideration of a defendant’s
mental condition. The 1979 law pro-
vides that evidence of a defendant’s
mental disease or defect be considered
at three stages of the proceedings. A
defendant’s condition is to be (1)
weighed prior to trial to determine the
defendant’s competence to be tried;
(2) considered by the jury at trial to
ascertain whether the state-of-mind
element of the crime is met; and (3)
scrutinized by the judge at sentencing
in deciding whether, at the time of the
crime, the defendant was able to ap-
preciate the criminality of his acts or
to conform his conduct to the law. If
the answer to either of these questions
is no, the judge is then required to in-
stitutionalize the defendant for a
period not to exceed the maximum
prison sentence that could be imposed
for the crime. Under the statute, the
prosecution still retains its traditional
burden of proving all the elements of
the crime beyond a reasonable doubt.

Held, remanded for re-sentencing.
A majority of the Montana Supreme
Court found that the statute leaves
enough room for consideration of
mental condition to satisfy the de-
mands of due process under the Four-
teenth Amendment, and rejected de-
fendant’s argument for a fundamental
right to plead insanity. The statute
does not unconstitutionally shift the
state’s burden of proof on the neces-
sary elements of the offense. The state
retains its traditional burden of prov-
ing all elements beyond a reasonable
doubt. Turning to the Eighth Amend-
ment, the court stressed the sentencing
judge’s duty under the statute to con-
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sider the convicted defendant’s con-
duct at the time of the crime, and to
order institutionalization on a finding
that defendant suffered from a mental
disease or defect. The court concluded
that these requirements serve to pre-
vent the imposition of cruel or unusual
punishment upon the insane. State v.
Korell, 690 P.2d 992 (1984).

Pennsylvania Defendant appealed her
conviction for third-degree murder
claiming that the Pennsylvania statute
concerning the insanity defense was in
violation of due process guaranteed by
the Fifth and Fourteenth Amendments.
Defendant claimed that the prosecu-
tion should have been required under
due process to prove the sanity of the
defendant. If the prosecution cannot
prove sanity, then it cannot prove de-
fendant was capable of using reason to
commit the crime, defendant con-
tended.

Held, conviction afficj.ed. The Su-
preme Court of Pennsylvania con-
cluded that there was no violation of
due process. The court determined
that sanity is the normal human state.
Proving a normal human state beyond
a reasonable doubt would put too great
a burden on the prosecution. The
court stated proof of facts that exoner-
ate the accused from his guilt remain
solely the province of the criminal de-
fendant. There should be satisfactory
evidence to prove defendant insane,
not just a reasonable doubt of defen-
dant’s sanity. The court noted that if
it accepted defendant’s argument, it
would establish' a rule that would
facilitate the insanity defense for hei-
nous crimes; thus the more atrocious
the crime, the easier it would be to
acquit on the  grounds of insanity.
Commonwealth v. Reilly, 549 A.2d
503 (1988).
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§ 6.30 Necessily

“In Defense of the Defenders: The
Vietnam Vet Syndrome,” by John R.
Ford, 19 CLB 434 (1983).

New Jersey Defendant, a quadri-
plegic, was charged with possession of
marijuana. Defendant claimed “medi-
cal necessity” and asserted that he
used the marijuana  to relieve spas-
ticity associated with his quadriplegia.
Defendant claimed that the defense,
which provided standards for deter-
mining whether conduct that would
otherwise constitute criminal conduct
was justifiable by reason of necessity,
was available under a New Jersey
statute. The relevant section of the
statute cited by defendant reads as
follows:

Conduct which would otherwise be
an offense is justifiable by reason of
necessity to the extent permitted by
law and as to which neither the
code nor other statutory law defin-
ing the offense provides exceptions
or defenses dealing with the spe-
cific situation involved and a legis-
lative purpose to exclude the justifi-
cation claimed does not otherwise
plainly appear.

The state appealed the use of this de-
fense allowed by the trial court.

Held, reversed and remanded. The
New Jersey Supreme Court ruled that
defendant could not assert a statutory
defense of medical necessity because
(1) his conduct was prohibited by law
—that is, marijuana is classified as a
controlled dangerous substance; (2)
other state code provisions dealt with
the specific situation involved in this
case—that is, exceptions to the law;
and (3) the state legislature had ex-
pressed an intent to exclude the justi-
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fication alleged, as clearly appeared
from statutory language permitting the
possession of marijuana pursuant to a
valid prescription, which defendant
did not have and never attempted to
get. State v, Tate, 505 A.2d 941
(1986).

§ 6.40 Impossibility of performance
Montana State appealed dismissal of
their motion to file an information
charging defendant with conspiracy to
commit deliberate homicide. Defen-
dant claimed that he could not be
charged because the person he was
supposed to kill was fictitious. Defen-
dant made an agreement with an un-
dercover agent to kill a person, but
defendant did not know this person
was fictitious. Defendant claimed the
defense of factual impossibility as a
defense to conspiracy, because the
facts did not support the charge.

Held, reversed and remanded. The
court determined that state law sup-
ported legal impossibility as a defense,
but not factual impossibility. Con-
spiracy requires that someone con-
template committing an offense. Legal
impossibility would mean that defen-
dant had conspired to commit an act
that was not illegal. If no offense is
intended, no charge can be brought. A
charge can be brought when defendant
intends to commit a crime even though
committing that crime would be im-
possible. In this case, defendant
agreed to kill a person. Although the
crime could not be committed, because
the intended victim was not real, de-
fendant intended to commit a crime.
The fact that the crime could not be
committed was immaterial. Therefore,
the court determined that factual im-
possibility is not a defense to con-
spiracy. State v. Houchin, 765 P.2d
178 (1988).
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§ 6.55 Seli-defense

Arkansas Defendant was convicted
of a double murder. He admitted hav-
ing shot the victims but claimed self-
defense and argued, on appeal, that the
trial court erroneously excluded evi-
dence of certain specific acts of vio-
lence committed by the victims. The
trial court had admitted evidence of
the reputation for violence of the de-
cedents and prior specific violent acts
known to defendant, but refused to
allow evidence of specific violent acts
by the deceaseds of which defendant
was unaware at the time of the shoot-
ings.  Defendant asserted on appeal
that even if he did not know of the
specific violent acts, the excluded evi-
dence was probative on the issue of
who was the aggressor.

Held, affirmed. The Supreme Court
of Arkansas noted that evidence relat-
ing to the victims’ aggressive character,
including evidence of prior specific
acts, was admissible in support of de-
fendant’s self-defense claim to the ex-
tent that it bore on defendant’s state of
mind at the time of the shooting. Evi-
dence of prior specific violent acts un-
known to defendant at the time of the
incident, continued the court, could
not be probative on that issue; accord-
ingly, it held, the trial court’s ruling
was correct. Halfacre v. State, 639
S.w.2d 734 (1982).

Rhode Island Defendant was con-
victed of manslaughter. He killed a
woman cohabitant in the kitchen of the
apartment in which he and the woman
lived. According to defendant, he
acted in self-defense, after the woman
attacked him with a 9-inch knife. De-
fendant claimed that he could not
escape his assailant and merely tried
to defend himself. Defendant alleged
that the woman’s fatal wounds were
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self-inflicted, the accidental results of
defendant’s attempts to ward off her
attack. According to Rhode Island
law, a person who believes that he or
she is in imminent danger of bodily
harm may use such nondeadly force in
self-defense as they believe is reason-
ably necessary under the circum-
stances to protect themselves. Before
resorting to deadly force, however, the
attacked person must attempt to re-
treat if he is consciously aware of an
open, safe, and available means of
escape. At trial, defendant requested
that the judge instruct the jury that
defendant was not obligated to attempt
a refreat prior to resorting to the use
of deadly force in self-defense, but the
judge refused. On appeal, defendant
attempted to create a new exception to
the retreat requirement by adopting
the common-law castle doctrine, which
exempts an assailed person from the
obligation to attempt a retreat when
the attack occurs in the defendant’s
dwelling, even when the assailant is a
cohabitant.

Held, conviction affirmed. The
Rhode Island Supreme Court stated
that the obligation to attempt retreat
before using deadly force in self-
defense exists even where one is as-
saulted by a co-occupant in his or her
own living quarters. The court stated
that

A person assailed in his or her own
residence by a co-occupant is not
entitled under the guise of self-
defense to employ deadly force and
kill his or her assailant. The person
attacked is obligated to attempt re-
treat if he or she is aware of a safe
and available avenue of retreat.
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In this case, the court opined, defen-
dant had the option of retreating, but
did not do so before using deadly
force. State v. Quarles, 504 A.2d 473
(1986).

West Virginia Defendant, convicted
of battery, argued on appeal that there
should be a reversal because the jury
was incorrectly instructed on self-de-
fense. Defendant, a2 union leader, and
complainant, a county prosecutor, had
an argument at the latter’s office fol-
lowing a meeting with regard to a labor
dispute at a county hospital. Defen-
dant refused to comply with several re-
quests to leave and a fight ensued after
he allegedly cursed the complainant
and urged his followers to take over
the office. Over defendant’s objection,
the trial judge instructed the jury that
self-defense was not available to a
defendant who engaged in misconduct,
either by physical act or violent in-
decent language, calculated to provoke
a breach of the peace. The “peace,”
explained the judge, “meant the tran-
quility enjoyed by the citizens of a mu-
nicipality or community where good
order reigns among its members.”

Held, conviction reversed, verdict
set aside, and new trial awarded. The
West Virginia Supreme Court stated
that the general common-law principle
is that self-defense cannot be claimed
by a defendant who intentionally pro-
vokes a fight; the provocation, it sug-
gested, could consist either of words or
physical acts. Here, however, the trial
judge’s instruction, in substance, im-
plied that indecent language that dis-
tarbed the “tranquility” of the com-
munity would be insufficient to deprive
defendant of his self-defense claim.
State v. Smith, 295 S.E.2d 820
(1982), 19 CLB 269.
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§ 6.70 Statute of limitations

Nevada After police found a roll of
undeveloped film that was over ten
years old in defendant’s truck foot-
locker, and after it was developed, de-
fendant was arrested and convicted of
lewdness with a minor. On -appeal,
defendant claimed that the statute of
limitations had expired because the

crime was not discovered in three

years. The state claimed that the stat-
ute was tolled because the crime was
done in a secret manner.

Held, affirmed. The court con-
cluded that the substantial evidence
supported the lower court’s decision
that defendant had committed a felony
in a secret manner under the provision
of the state statute: he had used a
remote control photographic device to
be alone with the victim, hidden the
film in his footlocker, denied ever par-
ticipating in the production of child
pornography, and was almost certainly
intending to keep this crime secret be-
cause of its inherently repugnant na-
ture. The court stated that when a
crime is committed in a deliberately
surreptitious manner that is intended
to and does keep all but those com-
mitting the crime unaware that an of-
fense has been committed, the crime
is done in a secret manner. The court
determined that although there was a
victim who was aware of the crime,
she could not be expected to act as
an adult and report ihe crime because
she was only between the age of five
to ten, and a traumatized child will
often retreat into silence. The court
also determined that the state needed
to prove the secret manner exception
to the statute of limitations merely by
a preponderance of the evidence and
not beyond a reasonable doubt, be-
cause proving exception to the statute

§ 6.90

is not the same as proving guilt. Al-
lowing that the state was merely prov-
ing jurisdiction, the court tolled' the
statute of limitations because the crime
was performed in a secret manner.
Walstrom v. State, 752 P.2d . 225
(1988).

§ 6.85 Justification (New)

New York Defendant was convicted
of criminal mischief. The charge, along
with several assault charges, arose out
of a barroom incident during which
defendant broke the glass in an emer-
gency fire exit door. The issue before
the Court of Appeals was whether de-
fendant was entitled to a charge that
the jury could find that his conduct was
justified and therefore not criminal.

Held, conviction reversed and new
trial ordered. The court found that the
trial court erred in ruling that the de-
fense of justification was generally un-~
available to one accused of criminal
mischief. Defendant’s testimony that
he broke the glass in an emergency fire
exit door when he pushed on the door
frame while attempting to retreat from
an unprovoked assault by the owner
of the bar was sufficient to require the
trial judge to give the requested charge
on the defense of justification, notwith-
standing the fact that he never admitted
that he intended to cause property
damage. People v. Padgett, 456 N.E.2d
795 (1983).

§ 6.90 Compulsion (New)

Kansas Defendant was convicted of
felony murder, aggravated kidnapping,
aggravated robbery, aggravated battery
on a law enforcement officer, and ag-
gravated battery. Defendant had hitch-
hiked a ride with Walters, Dunn, and
Remeta. The car was pulled over by a
county sheriff, who was shot by one
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of the passengers. Shortly thereafter,
the vehicle reached a grain elevator
where one man was shot by Remeta.
Two men were taken hostage and even-
tually killed. Walters was killed in an
exchange of gunfire with the police
and defendant, Dunn, and Remeta
were arrested. Trial court refused to
instruct the jury on the defense of
compulsion because Kansas statute
only provides for the defense of com-
pulsion to crimes other than murder or
manslaughter. Defendant appealed.
Held, reversed and remanded. The
court determined that compulsion is a
defense to charges of felony murder
where compulsion is defense to the
underlying felony so that the felony is
justifiable. It was held that a defen-
dant is not precluded from asserting a
compulsion defense by denying com-
mission of the crime where the com-
pulsion issue is raised by evidence. In
a compulsion defense, coercion or du-
ress must be present, imminent, and
impending, and of such a nature as to
induce a well-grounded apprehension
of death or serious bodily injury if the
act is not done; compulsion must be
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continuous and there must be no rea-
sonable opportunity to escape the
compulsion without committing the
crime. Supporting evidence was suffi-
cient to require compulsion instruction
in this case. Defendant established
that Remeta was a man to be feared.
Prior to the events at the grain ele-
vator, Remeta fired a gun out of the
car window several times, refused to
let defendant out of the car, talked
about a hitchhiker he wished he had
killed, and described other crimes he
had committed, including several mur-
ders. Viewed in the light most favor-
able to defendant, and in light of the
fact that it was undisputed that Remeta
had possession of a weapon at all
times, it was impossible for defendant
to escape. Evidence for a compulsion
defense came not only from defendant
but alsc from Remeta and the state’s
witnesses. Because the trial court
effectively prevented the jury from
considering the evidence presented in
defendant’s defense when it refused
the request of compulsion instruction,
the case was reversed and remanded.
State v. Hunter, 740 P.2d 559 (1987).
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§ 7.00 Jurisdiction

Pennsylvania Defendant, an attor-
ney, was arrested and charged with
bribery, obstructing the administration
of law, conspiracy, and solicitation by
agents within the office of the attorney
general. The charges arose from an
alleged attempt by defendant to bribe
two police officers relating to a matter
pending before a district justice. De-
fendant,- after preliminary hearing,
was held under bond for trial. There-
after, an information was prepared
and filed by the attorney general. In
turn, defendant filed a petition assert-
ing, among other things, that the in-
formation should be quashed because
the attorney general lacked authority
to bring the prosecution. The petition
was granted, and the superior court,
sitting en banc, concluded that the
power of the attorney general to pros-
ecute criminal matters was prescribed
by Section 205 of the Commonwealth
Attorneys, Act and thus dismissed the
information. The commonwealth ap-
pealed.

Held, affirmed. The Pennsylvania
Supreme Court held that none of the
criminal charges against defendant re-
lating to his attempt to bribe two po-

licemen to change their testimony, on
a pending matter before a district jus-
tice, fell within any of the categories
of cases subject to concurrent juris-
diction of the attorney general with
the district attorney under provision of
the Commonwealth  Attorneys Act.
The two police officers were not state
officials or employees and the charges
neither involved a corrupt organiza-
tion nor were ones investigated by and
referred to the attorney general by a
commonwealth agency pursuant to a
statute enforced by that agency. In-
deed, none of the charges came within
any class of case covered by Section
205(a) of the Act. Commonwealth v.
Carsia, 517 A.2d 956 (1986), 23
CLB 403.

§7.05 Venue

U.S. Supreme Court After a Penn-
sylvania jury trial leading to defen-
dant’s conviction ‘of first-degree mur-
der and rape, he was sentenced to life
imprisonment. However, the Penn-
sylvania Supreme Court reversed after
finding that defendant’s confession had
been obtained improperly. During
voir dire for a second trial, defendant’s
motion for a change of venue based
upon the dissemination of prejudicial
information was denied, and he was
convicted. The trial court found that
there was practically no publicity be-

63
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tween the two trials and that the jury
was unbiased. After the Pennsylvania
Supreme Court affirmed and the dis-
trict court denied habeas corpus relief,
the court of appeals reversed.

Held, reversed. The voire dire tes-
timony and the record of publicity did
not reveal the kind of “wave of public
passion” that would have made a fair
trial unlikely. The Court also ruled
that a trial court's findings of im-
partiality may be overturned only for
manifest error. The fact that the ma-
jority of the panel “remembered the
case” but nothing more was essentially
jrrelevant in the Court’s view. Patton
v. Yount, 104 S. Ct. 2885 (1984), 21
CLB 75.

California Defendant and his brother
were charged with murder, rape, bur-
glary, and kidnapping in connection
with the death of a young white woman
in a small, white community. The
brother was found guilty in a separate
trial and sentenced to death. The de-
fendant sought a peremptory writ to
compel a change of venue.

Held, writ issued. The Supreme
Court of California granted the change
of venue. It cited the influence of four
factors which when taken together
strongly indicated the need for a
change of venue: (1) extensive pub-
licity, including newspaper coverage of
the crime and the brother’s trial on a
weekly or biweekly basis over a two-
rrear period and coverage of the de-
{endant’s two arrests while on bail; (2)
the small population (117,000) of the
county where defendant would nor-
mally be tried; (3) the sensational na-
ture and gravity of the offenses
charged, even though the gravity may
have been somewhat mitigated by the
fact that the death penalty was no
longer being sought; and (4) the status
of the victim and the accused in the
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community, considering that the ac-
cused was a black with an arrest record
in a more-than-99-percent white com-
munity where he had no friends,
whereas the victim came from a family
prominent in the community. Williams
v. Superior Court of Placer County,
668 P.2d 799 (1983).

Georgia In 1975, defendant was
convicted in superior court of murder
and was given two consecutive life
sentences. However, defendant’s con-
victions were reversed in federal ha-
beus corpus proceedings because of a
burden-shifting jury instruction. De-
fendant was retried in same court, but
the jury was unable to reach a ver-
dict and a mistrial was declared. Sub-
sequently, the superior court judge
presiding over defendant’s retrial en-
tered an order, on his own motion,
decreeing a change in venue on the
ground that “after two trials and the
accompanying publicity . . . an impar-
tial jury cannot be obtained.” Defen-
dant filed a petition for writ of prohi-
bition against the change of venue,
which was denied, and he filed the pe-
tition again.

Held, reversed. The Supreme Court
of Georgia reversed the order deny-
ing the petition for writ of prohibition,
ruling that the superior court judge
lacked the authority to grant a change
of venue on his own motion and nver
the defense’s objection. State statu-
tory law gives defendant in a criminal
case express authority to move for a
change of venue where an impartial
jury cannot be obtained in the county
where the crime was alleged to have
been committed; and it provides au-
thority for a superior court judge to
grant a change of venue on his own
motion only when “in his judgment,
there is danger of violence being com-
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mitted on the defendant, if carried
back to, or allowed to remain in the
county where the crime is alleged to
have been committed.” In accordance
with state constitutional and statutory
law, the superior court judge lacked
the authority to grant a change of
venue on his own motion and over
defense objections that a fair and im-
partial jury could not be obtained in
the county where the crime was al-
leged to have been committed and was
tried. Patterson v. Faircloth, 350
S.E.2d 243 (1986) 23 CLB 394.

Mississippi Defendant was extradited
to Mississippi in connection with the
killing of his stepfather. He filed a
motion for change of venue, and after
a hearing, the motion was denied.
After conviction for capital murder,
defendant appealed on several claims
of error. One claim was that the court
erred in denying his attorneys’ request
for a reasonable amount for expenses
in order to conduct an investigation
into the mood and attitude of the com-
munity toward defendant in further-
ance of his motion for change of
venue. ;

Held, affirmed. The Supreme Court
of Mississippi affirmed the denial of
such expenses. The Mississippi statute
allows for reimbursement to an in-
digent’s appointed counsel for “rea-
sonable expenses,” but does not define
those expenses. Whether to allow ex-
penses for obtaining an expert is not
a question of due process entitlement;
it must be decided on a case-to-case
basis, and generally has been denied.
In the instant case, the purpose of the
request for expenses to hire an in-
vestigator was to show the disposition
of the community, which ultimately
was shown by other means. However,
defendant’s attorneys failed to outline
any specific cost for the investigation.

§7.05

Applying the case-by-case approach
it first had applied in a 1979 decision,
the court held the denial of reasonable
expenses to conduct the investigation
was not error. Billiot v. State, 454 So.
2d 445 (1984), 21 CLB 186, reh’g
denied, 470 U.S. 1089, 105 S. Ct.
1858 (1985).

California ~Defendant was convicted
of burglary, rape, kidnapping, and
murder. Before trial, defense counsel
moved for a change of venue over the
objections of defendant, who con-
tended that he was being deprived of
his right, under both the federal and
state constitutions, to be tried by a
jury drawn from the area (vicinage)
where the crime was allegedly com-
mitted. He appealed his conviction,
arguing that his vicinage right was
violated.

Held, affirmed. The court said that
the mere fact that vicinage is an ‘es-
sential feature of the federal right to
jury trial, as well as an aspect of the
state constitutional right, does not
mean it cannot be waived by counsel.
Although there are certain funda-
mental protections guaranteed an ac-
cused, which counsel may not waive
without his client’s concurrence, vici-
nage is not one. The court rejected de-
fendant’s argument, however, because
the historic nature and purpose of the
vicinage right indicates it is not a per-
sonal one. The rule that crimes are
tried in the community where they oc-
curred, by jurors drawn from that
community, protects the interests and
rights of the community; therefore,
the vicinage right belongs to the com-
munity as well as to the accused. Ac-
cordingly, the court concluded the
vicinage right is not a personal one.
A change of venue to ensure a fair
trial, even over an accused’s objec-
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tions, did not threaten the respect for
the individual. People v. Guzman,
755 P.2d 917 (1988).

FYemusylvania Defendant was held in
civil contemnpt and committed to prison
after she testified to a grand jury that
she could not recall the events about
which she was being questioned. De-
fendant was charged with two counts
of burglary and two counts of con-
spiracy. While being questioned be-
fore a grand jury, she claimed she had
no recollection of having participated
in the burglaries. The supervising
judge held her in civil contempt and
sentenced her to six months’ imprison-
ment unless she answered the ques-
tions before her.

Held, reversed. The court said that
it was clear from the record that de-
fendant did not refuse to answer ques-
tions before the grand jury, but had
replied that she “could not recall” to
all questions. Therefore, a witness
who answers questions cannot be in
contempt of court for not answering
the questions. Assuming defendant
was lying under oath (as the supervis-
ing judge obviously felt she was), the
only sanction would be an indictment
for perjury. In re Investigating Grand
Jury, 544 A.2d 924 (1988).
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§8.00 Grand jury proceedings

“Challenging Grand Juries Called by
Public Petition,” by Phillip S. Althoff
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and Willlam H. Greig, 20 CLB 217
(1984).

New Jersey Defendant and others were
indicted for participating in a con-~
spiracy to defraud varipus insurance
companies through the submission of
false documents, as well as other
charges. Prior to trial, defendant
moved to dismiss the indictment, al-
leging that prosecutorial abuse had in-
fluenced the state grand jury that had
indicted him. Two members of the
grand jury Investigating insurance
fraud had revealed that they were em-
ployed by defrauded insurance com-
panies. Even though the assignment
judge supervising the grand jury was
available, one cf the deputy attorneys
general did not consult the judge. In-
stead, the deputy attorney general ex-
cused one of the grand jurors, and, in
accordance with a vote by the rest of
the grand jurors, retained the other
one,

Held, affirmed. The New Jersey Su-
preme Court found that the supervis-
ing court had the power and the
responsibility to determine the impar-
tiality of grand jurors, even though
neither state rules nor the New Jersey

‘grand jury manual impose specific re-

sponsibility for inquiring into the po-
tential bias of prospective - grand
jurors, because of the statutory re-
sponsibility assigned to - the highest
court to promulgate rules governing
the procedures of state grand juries,
and because of the explicit power of
courts to excuse grand jurors for
cause. This necessarily gives rise to a
duty on the part of a prosecutor to
bring to the judge’s attention the ex-
istence of any possible juror bias,
which the judge should then deter-
mine. The court stated that any future
departure from these procedures would
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lead to dismissal of any resuiting in-
dictment, even though the court de-
clined to reverse this conviction. State
v. Murphy, 538 A.2d 1235 (1988).

North Dakota A county court judge
ordered the preliminary examination
hearing  of defendant, charged with
-murder and attempted murder, closed.
In North Dakota, a preliminary exami-
nation is in lieu of grand jury proceed-
ings and indictment. The purpose of
the preliminary examination is to de-
termine if a crime has been committed
and if probable cause exists requiring
the accused to stand trial. Defendant,
with the concurrence of the state’s at-
torney, requested the closing order.
The county court requested and re-
ceived briefs from all interested parties
before issuing the order. The peti-
tioners, various newspapers and broad-
casters, petitioned the North Dakota
Supreme Court for an ex parte order
staying the preliminary hearing of de-
fendant until the high court ruled on
the petition challenging the order of
the county judge closing the prelimi-
nary hearing.

Held, affirmed. The appellate court
concluded that the county judge did
not abuse his discretion in ordering the
preliminary hearing closed to the news
media. It stated that the purpose of a
preliminary examination is to deter-
mine if a trial should be held to deter-
mine the guilt or innocence of the ac-
cused. It is also a safety device to
prevent the accused’s detention without
probable cause. Generally, only the
prosecution presents evidence of its
version of the matter. This may in-
clude hearsay and other prejudicial
testimony not admissible at the trial,
including evidence obtained by illegal
means, and thus, in certain circum-
stances, may violate the accused’s con-
stitutional right to a fair trial if such
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prejudicial testimony is made public
before the trial. The court emphasized
that it could not ignore the fact that
pretrial publicity of inadmissible evi-
dence can defeat the defendant’s con-
stitutional right to a fair and public
trial, and added that pretrial prejudicial
publicity has caused the reversal of a
conviction. Dickinson Newspapers, Inc.
v. Jorgensen, 338 N.W.2d 72 (1983).

§ 8.05 —Subpoena

Wisconsin Respondent, a ten-year-
old girl, was subpoenaed to testify
against her mother in the latter’s trial
for murder and child abuse; her mother
was charged with killing respondent’s
younger sister and with acts of abuse
against respondent herself. Respond-
ent’s guardian ad litem moved to quash
the subpoena, on the grounds that she
was “of such tender years and in such
a psychological and emotional state
that requiring her to testify creates a
probability of psychological damage
to her far outweighing the probative
value of any testimony she may give.”
The trial court directed a hearing and
after taking testimony from a psychia-
trist, a social worker, and respond-
ent’s foster-mother, concluded that “it
would probably do great [emotional]
harm to [respondent] if she were re-
quired to testify”; accordingly, the
court ordered the subpoena quashed.
The state then eppealed.

Held, order quashing the subpoena
vacated and case remanded. The Su-
preme Court of Wisconsin noted that
the case presented a conflict between
the best interests of the child witness
and well-accepted legal principles:

The well-accepted legal principle, a
fundamental tenet of our modern
legal system, is that the public has a
right to every person’s evidence ex-
cept for those persons protected by a
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constitutional, common-law, or stat-
utory privilege.

ok &

The principle and its corollary—
that each person has a duty to testify
—are basic to the adversary system.
The integrity of the legal system de-
pends on the court’s ability to com-
pel full disclosure of a'l the relevant
facts under the rules of evidence.
The theory of the adversary system
is that examination of all persons
who have relevant information will
develop all relevant facts and will
lead to justice. [Citations omitted.]

Other than in child custody cases, in
which the policy considerations were
different from those underlying crimi-
nal prosecutions, it found no authority
or precedent for excusing a witness
completely from his obligation to tes-
tify because of potential emotional
harm. Here, the court found that con-
cern for the child’s well-being should
yield to concern to protect the child
and society from further injury by
bringing to trial the child’s abuser:
“excusing [respondent] from  testify-
ing might spare her stress now but
might harm her in the long run by fail-
ing to allow the state to bring to trial
and possible conviction the alleged
abuser.” Nevertheless, the court di-
rected that the child witness be given
the maximum protection consistent
with the public interest in bringing the
accused to trial and held the trial
judge, prosecutor, and defense counsel
responsible “to use their collective in-
tellectual resources to devise a way so
that [respondent] testifies with mini-
mal frauma.” State v. Gllbert, 326
N.W.2d 744 (1982), 19 CLB 387,

§ 8.10 —Immunity

New York Three felony complaints
against defendant charged him with
promoting gambling in the first degree
and possession of gambling records in
the first degree. The offenses allegedly
occurred on April 17, May 3, and July
23, 1980. On August 28, 1980, de-
fendant pleaded guilty to three mis-
demeanor offenses of attempting to
promote gambling, in full satisfaction
of the outstanding charges. The court
accepted the plea and scheduled de-
fendant to appear for sentencing on
October 23, 1980. Prior to being sen-
tenced, defendant testified before the
Grand Jury concerning the May 3
transaction. Defendant did not assert
his right against self-incrimination nor
did he sign a waiver of immunity prior
to or during his Grand Jury appeat-
ance. The Grand Jury defendant
moved to dismiss the charges to which
he had previously pleaded guilty, but
had not been sentenced, claiming that
he had acquired immunity relying on
provisions of the Criminal Procedure
Law dealing with transactional immu-
nity. Defendant claimed that he had
not executed a waiver and therefore he
automatically acquired immunity pur-
suant to the statute.

Held, order reversed and case re-
mitted. The New York Court of Ap-
peals ruled that a defendant who pleads
guilty and then happens to give Grand
Jury testimony concerning the offense
before :entence is imposed cannot
claim to have acquired statutory im-
munity from prosecution or punish-
ment for the offense to which he has
pleaded guilty. People v. Sobotker,
459 N.E.2d 187 (1984).

§ 8.15 Arrest

“Arrest for Minor Traffic Offenses,”
by Arthur Mendelson, 19 CLB 501
(1983).
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“Enforcement Workshop: Arrests on
Reasonable Suspicion,” by James F.
Fyfe, 19 CLB 470 (1983).

Arkansas Defendant was convicted of
murder and arson. The murder vic-
tim, defendant’s uncle, did not perish
as a result of a fire, but was killed by a
shotgun blast. Defendant was observed
at the scene of the fire that engulfed
his uncle’s dwelling, and which was set
after decedent had been shot. Defen-
dant, a suspect in the murder, was
picked up the morning after the fire
and brought to a sheriff’s office. At
the sheriff’s office, defendant, who ap-
peared to be intoxicated, was searched
by a deputy sheriff, who found an
empty whiskey bottle in defendant’s
boot. Defendant was thereupon ar-
rested for public intoxication. An in-
ventory search of defendant’s person
was then conducted, which yielded a
shotgun shell similar to that used in
the murder. The deputy sheriff had
defendant change clothes, and he gave
the clothes defendant had been wear-
ing to a state police investigator in
charge of the murder and arson in-
vestigation. A laboratory examination
of the clothes revealed blood that
matched the type of the murder victim.
Defendant was subsequently charged
with the murder and arson. Before
trial, defendant moved to suppress the
evidence uncovered in the search, on
the grounds that there was no prob-
able cause to arrest him for public in-
toxication, and that the search was
conducted incidental to an illegal ar-
rest for the murder and arson. The
trial court denied defendant’s motion
to suppress. On appeal, defendant
argued that the evidence obtained
from him was the resuit of an unlaw-
ful arrest, and, as such, should have
been excluded.
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Held, reversed. The Arkansas Su-
preme Court found that the evidence
seized from defendant in the search
following his arrest for public intoxica-~
tion was inadmissible, as the arrest
was illegally based on a pretext. The
facts established that the search had
no relation to the arrest for public in-
toxication. The police did not inform
defendant that he was being held as a
suspect in the murder and arson in-
vestigation, and testimony by the po-
lice revealed that they would not have
let defendant go if he so desired. The
arrest for public intoxication was a
pretext for conducting a search of de-
fendant, who was a suspect in the
murder and arson investigation. The
circumstances of the arrest and search
determined that the real intent of the
officers was to investigate the murder
and arson, and that the public intoxica-
tion arrest and search were a pretext.
Such pretext can be found from the
fact that the search had no relation to
the nature and purpose of the public
intoxication arrest. Since evidence
obtained in an inventory search con-
ducted pursuant to an illegal arrest is
inadmissible, the evidence obained
pursuant to the arrest for public intoxi-
cation should have been suppressed.
Richardson v. State, 706 S.W.2d 363
(1986).

Montana Defendant was convicted of
obstructing a peace officer, aggravated
assault, and escape. The convictions
and charges arose out of an incident
in which defendant attempted to elude
a law officer who stopped the motor
vehicle in which defendant was a pas-
senger. The incident began when an
enforcement officer with the Mon-
tana Department of Highways ob-
served a tractor-trailer pulling a skid-
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der and caterpillar that seemed to be
overweight and overwidth. The offi-
cer pursued the tractor-trailer, activat-
ing the lights on his patrol car, but
the truck did not immediately pull off
the road. After about three miles of
pursuit, during which time the officer
drew alongside the truck and mo-
tioned for the driver to stop, the
truck pulled off the highway. The offi-
cer thereupon asked the driver to
produce various documents, during
which time defendant got out of the
truck’s cab and began to unhitch the
skidder from the trailer. The officer
thereupon . requested that defendant
cease his actions, since the officer in-
tended to weigh the trailer. Defen-
dant ignored the officer’s instructions,
and the officer repeated them. Defen-
dant continued to ignore the officer’s
request and to unchain the skidder.
The police officer then told defen-
dant that he was under arrest for
refusing to allow the weighing of the
trailer. Defendant thereupon lifted
a chain binder and threatened the offi-
cer with it. The officer at that point
returned to his patrol car and radioed
for police assistance, repeating to de-
fendant that he was under arrest and
should not remove the skidder. De-
fendant continued to do so, and then
prepared to leave in a pickup truck.
The officer again told defendant that
he was under arrest and should not
leave the scene. Defendant nonethe-
less left the scene. He was subse-
quently apprehend>d. After his con-
victions, defendant appealed, on the
ground that he had not really “es-
caped” from official detention because
he had never submitted to the cus-
tody of the law enforcement officer
and had not been physically restrained
by him.

CRIMINAL LAW DIGEST 70

Held, convictions affirmed. The
Montana Supreme Court stated that
defendant was properly charged and
convicted of escape, although he was
never physically restrained by the
arresting officer. Physical restraint is
not necessary for an arrest to occur.
The standard for an arrest when there
is no physical restraint is whether a
reasonable person, innocent of any
crime, would feel free to walk away
under the circumstances. In this case,
the facts and circumstances clearly
showed that any reasonable person in
defendant’s position would have
realized that he was under arrest and
not free to leave the scene. No physi-
cal restraint was required by the officer
to arrest defendant validly.. Defen-
dant was properly charged and con-
victed of escape because he secured
his release by 'a threat of physical
force or violence. State v. Thornton,
708 P.2d 273 (1985).

§ 8,35 Pretrial proceedings

Idaho Defendant was convicted of
aggravated battery. During the trial,
defendant’s sister, although subpoe-
naed, did not testify. The state tried
to secure her testimony but failed.
Relying on State v. Mee, 102 Idaho
474, 632 P.2d 663 (1981), the trial
court allowed the sister’s testimony
from the preliminary hearing to be
introduced.

Held, reversed and remanded. On
review, the court decided to overrule
Mee, saying that a preliminary hearing
is in no sense a trial, and, therefore,
it does not require the same formality
and precision observed at a trial. If
an accused must anticipate that upon
his ultimate trial he may be faced with
the testimony taken at the preliminary
hearing, he must be thoroughly pre-
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pared at the preliminary hearing. The
resulting preliminary hearing proce-
dure would then duplicate the effort of
the subsequent trial. The court em-
phasized that its decision was based
not on an asserted violation of the
confrontation clause of the U.S., Con-
stitution, but rather on the indepen-
dent right of a state to exercise its own
authority in this area and the view that
public policy considerations require
such decision. Finally, the court con-
cluded that its decision would apply
only to this and similar pending and
future cases. State v. Elisondo, 757
P.2d 675 (1988).

Kansas Defendant was charged with
two counts of aggravated battery. A
preliminary hearing was conducted at
which - the state and defendant called
witnesses and introduced evidence. At
the close of the hearing, the trial court
dismissed the complaint and discharged
defendant. The state appealed. Two
issues were raised in the appeal. First,
the state contended that the trial judge
erred at the preliminary hearing by re-
quiring the state not only to meet its
statutory burden of proof, but also to
disprove defendant’s possible defenses.
Second, defendant contended that an
appeal by prosecution was not the
proper procedure after a dismissal of
a complaint at a preliminary examina-
tion.

Held, dismissal reversed and case re-
manded. The purpose of a preliminary
examination is not to determine
whether defendant is guilty beyond a
reasonable doubt, but to determine
whether it appears that a crime has
been committed and whether there is
probable cause to believe that defen-
dant committed it. . It is an inquiry as
to whether defendant should be held
for trial, not as to his guilt or inno-
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cence. Whenever there is a reasonable
doubt as to defendant’s innocence or
a conflict of testimony raising a factual
issue, defendant must be bound over
for trial. Defendant’s contention that
an appeal by prosecution was improper
was without merit, as Kansas law ex-
pressly provides otherwise. State v.
Jones, 660 P.2d 965 (1983).

Oregon In a criminal prosecution for
rape and sexual abuse, defense counsel
moved for a pretrial order to produce
the complaining witness, a minor child,
for an interview. The trial judge or-
dered the mother, a nonparty, to pro-
duce the child; and the state brought a
mandamus order charging that the
judge lacked the authority to enter
the order.

Held, preemptory writ issued. The
Supreme Court of Oregon held that
the trial judge did not have the power
to order the district attorney to pro-
duce a witness for a pretrial interview.,
The court noted that the judge could
not have directly ordered the witness to
appear for an interview, and therefore
could not order the mother in this case
to produce the child for an interview.
The child was not involved in a custo-
dial relationship with a state agency
that arguably could provide the district
attorney with authority to compel the
mother to produce the child. No statu-
tory authority existed that empowered
the district attorney to order a witness
to appear for a pretrial interview with
defense counsel. The court noted that
the = state-comstitutional-compulsory-
process provision was meant only to
guarantee the right to obtain witness
testimony at trial and does not require
or empower the state to actively assist
the defense by ordering its witness to
appear for a pretrial interview. Upham
v. Bonebrake, 736 B2d 1020 (1987).
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West Virginia Defendant was con-
victed of burglary and petit larceny.
Defendant appealed his convictions,
contending the trial court erred in
denying a motion to suppress his con-
fessions based upon an alleged prompt
presentment violation. Before his re-
lease by Ohio officials, defendant
signed a written waiver of his Miranda
warnings at 9:55 A.M. for the West
Virginia officials. After his arrival in
West Virginia, defendant again waived
his rights in writing at 2:50 p.M. The
chief of police wrote down defendant’s
confession in question and answer
form, and defendant signed it at 3:10
P.M. After the statement was typed
and signed again, defendant was taken
before a magistrate, Defendant fo-
cused on the delay after he waived ex-
tradition in Ohio and was transported
from Ohio to West Virigina.

Held, affirmed. The court said that
ordinarily courts do not count the time
consumed in transporting the defen-
dant from where he was apprehended
to the magistrate’s office. In the pres-
ent case, Miranda warnings were given
when the West Viriginia officers ob-
tained custody of defendant in Ohio,
but no intensive interrogation oc-
curred until they arrived at the police
station in West Virginia, where a
signed waiver of his Miranda rights
was obtained, and his confession fol-
lowed within one-half hour. He was
taken ‘to a magistrate shortly there-
after. Under these circumstances, the
court found no violation of the prompt
presentment rule. State v. Bennett,
370 S.E.2d 120 (1988).

West Virginia Defendant allegedly as-
saulted a ten-year old girl. At that
time defendant was thirty-one years old
and had been living with the mother
of the girl. Defendant was arrested
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and retained an attorney. Defendant’s
preliminary hearing was held in his at-
torney’s absence and he was later in-
dicted and convicted of sexual assault
in the third degree. Defendant con-
tended that the holding of the prelimi-
nary hearing in the absence of his at-
torney constituted error.

Held, conviction reversed and case
remanded. The Supreme Court of Ap-
peals stated that the absence of defense
counsel at the preliminary hearing was
not harmless beyond a reasonable
doubt because defendant lost an im-
portant opportunity to effectively inter-
rogate witnesses under oath prior to
trial, at least with respect to impeach-
ment, Furthermore, the record con-
tained evidence that the victim’s
mother testified at the preliminary
hearing; thus defendant, absent coun-
sel, lost an opportunity at that hearing
to discern her knowledge of the case.
The mother did not testify at trial.
State v. Stout, 310 S.E.2d 695 (1983).

§ 8.50 Prosecutor’s discretion
to prosecute

Texas Defendant was arrested for un-
lawful possession of a firecarm. Be-
cause the arresting officer knew defen-
dant had been convicted of a felony
previously, the weapons charge was
filed as a felony initially but then re-
duced to a misdemeanor when the
prior conviction was erroneously over-
looked during booking. When defen-
dant was sentenced to imprisonment
on an outstanding but unrelated intoxi-
cated driving charge, the weapons case
was dismissed by the prosecutor; the
dismissal was not part of a plea bar-
gain. Subsequently, defendant applied
for and received an early release from
prison.” The officer who had arrested
defendant on the weapons violation,
learning of his early release, rearrested
him for the same incident, again filing
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it as a felony. Defendant was indicted
and convicted of the felony weapons
action, alleging that the second prose-
offense; he brought a habeas corpus
cution on the-charge was motivated by
prosecutory . vindictiveness. Defen-
dant claimed that he was prosecuted a
second time because of his early release
from the intoxicated driving sentence.
Defendant’s application was denied and
he appealed.

Held, writ of habeas corpus denied.
The Texas Court of Criminal Appeals,
en banc, relying on United States v.
Goodwin, 457 U.S. 368, 102 8. Ct.
2485, 73 L. Ed. 2d 74 (1982), stated
that where charges pending against an
accused are increased pretrial, the ac-
cused has the burden of establishing
prosecutory vindictiveness. It found
distinguishable a line of cases, cited by
defendant, holding that a presumption
of vindictiveness exists' when an in-
creased sentence is imposed upon a de-
fendant after retrial following a suc-
cessful appeal. Here, it appeared from
the record that the original felony
charge was valid and had been reduced
because of a clerical error. The fact
of the subsequent reinstatement. of the
felony charge, without more, was not
sufficient to discharge defendant’s bur-
den of proof. Ex parte Bates, 640
S.W.2d 894 (Crim. App. 1982). 19
CLB 382.

§ 8.60 Right to counsel (New)

Arizona Defendant was arrested and
charged with driving while under the
influence of intoxicating liquor or
drugs while his license was suspended,
revoked, or refused, and with driving
with a blood-alcohol level of .10 or
more while his license was suspended,
revoked, or refused. After his arrest,
defendant was taken to a police sta-
tion, where he asked to call his at-
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torney, which request was granted.
Defendant left a message with his at-
torney’s answering service. About fif-
teen minutes later, the attorney called
defendant at the police station and
asked to have a confidential phone
conversation with defendant. Defen-
dant was allowed to talk to his at-
torney on the telephone, but a police
officer remained in the room and re-
fused to leave. The police officer stood
close enough to defendant to hear
some of the phone conversation. The
attorney was unable to ask defendant
certain questions about defendant’s
condition and conduct prior to his
arrest because of the proximity of the
police officer. Without this informa-
tion, the attorney was unable to ad-
vise defendant how to proceed. De-
fendant thereupon submitted to a
breathalyzer test. Defendant later
moved to dismiss the charges against
him on the ground that he was de-
prived of his right to counsel because
he was not allowed to consult with
his attorney in private. The state
claimed that defendant had no right
to consult with an attorney before
deciding whether to submit to a
breathalyzer test.

Held, both charges dismissed. The
Arizona Supreme Court declared that
defendant was denied his right to
counsel when he was not allowed to
confer -with his attorney in private,
even though he was not entitled to con-
sult with counsel prior to deciding
whether to submit to a breathalyzer
test. The state may not prevent an
accused from consulting with counsel
when such access would not delay un-
duly the DWI investigation and arrest,
including a breathalyzer test. Once
defendant began talking to his at-
torney, in this case by telephone, he
had a right to privacy and confiden-
tiality as long as such right did not
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impair the investigation or the ac-
curacy of a breathalyzer test. In this
case, the short period between the
time when defendant wished to speak
to his attorney and the eventual ad-
ministration of the breathalyzer test
would not have severely impaired the
results of the test or the rest of the
investigation. Defendant was, there-
fore, denied his right to counsel by
the police officer’s refusal to leave the
room during the attorney-client phone
conversation. State v. Holland, 711
P.2d 592 (1985).

3 8.65 Right to interpreter (New)
California Defendant Juan Rodri-
guez was charged with kidnapping and
discharging a firearm at an inhabited
dwelling; his cousin, defendant Bar-
baro Rodriguez, was also charged
with kidnapping. At the start of the
trial, two interpreters, Mona Rich and
Enma Helou, were sworn to assist de-
fendants. Thereafter, Helou was used
to interpret for a Mrs. Michael and
her nephew Huerta, witnesses in the
case, while Rich remained to interpret
for both defendants. Defendants
shared Helou’s services during her as-
sistance to other witnesses as well.
The record does not indicate which
interpreter was assigned to act for
which defendant. Defendants were
found guilty as charged and appealed
on the grounds, among other thiigs,
that they were improperly and uncon-
stitutionally denied full-time assis-
tance of an interpreter by being re-
quired to share one intepreter.

Held, conviction affirmed. The Su-
preme Court of California held that
any error in defendants’ sharing of an
interpreter was harmless beyond a rea-
sonable doubt. It cited Chapman v.
California, 386 U.S. 18 (1967), under
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which a federal constitutional error
may be deemed harmless if the appel-
late court is “able to declare a belief
that it was harmless beyond a reason-
able doubt.” Nothing in the record in
the instant case established that either
defendant’s ability to communicate or
comprehend was impeded. Although
at various times during the appeal de-
fendants made generalized assertions
that their defenses were at odds be-
cause the underlying conduct of which
each was accused was different, they
suggested neither an actual nor poten-
tial specific conflict in their defenses,
In addition, there was no evidence of
an interference in consultations be-
tween counsel and defendants; there-
fore, reversal was not mandated. Peo-
ple v. Rodriguez, 728 P.2d 202
(1986), 23 CLB 294.

9. INDICTMENT AND
INFORMATION

§ 9.00 Indictment and
information ....ccceeeeeeerverenns 74

§ 9.00 Indictment and information

Delaware  Defendant, convicted of
delivering methamphetamine, argued
on appeal that the indictment should
have been dismissed because it failed
to identify him by his proper name.
The indictment was issued in the name
of James O. Mayo, after an under-
cover officer identified = defendant’s
photo from police records listed under
that name. At trial, defendant denied
that he was known as James O. Mayo
and produced various documents iden-
tifying himself as James O, Carter.
Police witnesses: testified that defend-
ant was the person who sold the con-
traband to the undercover officer and
that defendant’s fingerprints matched
those in the Mayo files.
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Held, affirmed. The Delaware Su-
preme Court sustained the indictment
invoking an -exception to the general
tule that “a substantial misnomer or
mistake in either the Christian name or
surname of a defendant will, as a gen-
eral rule, vitiate an indictment and
entitle the defendant o dismissal.”
Where a defendant is known by an
alias or other name, it held, an indict-
nient charging him by either name is
sufficient. In any event, stated the
court, defendant had waived any ob-
jection to the misnomer by failing to
raise it before trial. Mayo v. State,
458 A.2d 26 (1983), 20 CLB 67.

Oklahoma Defendant argued for re-
versal of her conviction because the
information charging her with solicit-
ing for lewd and immoral acts lacked
specificity and should have been dis-
missed. The factual portion of the
information recited that defendant
“did solicit one Bobby Carter to com-
mit an act of lewdness with her, the
said defendant, by then and there ask-
ing the said Bobby Carter to engage
in lewd acts with her for hire in vio-
lation of a state statute.”

Held, reversed. The Criminal Ap-
peals Court stated that “to be ade-
quate, an information must apprise the
defendant of what acts he or she must
be prepared to meet in the prosecution
of the case and to defend against any
subsequent prosecution for the same
offense.” Here, it found, the language
of the accusatory instrument was con-
clusory and failed to appraise defend-
ant of the particular acts that gave rise
to the charge. Accordingly, it held,
the information was fatally defective.
Wirt v, State, 659 P.2d 341 (Crim.
App. 1983), 20 CLB 66.
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10. PRETRIAL MOTIONS
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§10.15 —Severance

New Jersey Defendants were charged
with murder and possession. of a
weapon with intent to use it unlaw-
fully. Defendants, who were brothers,
had made statements implicating each
other, but only one of them had con-
fessed to the crime. The other brother
claimed to have been much less in-
volved in the killing, although he was
at least an accessory after the fact,
according to a statement made to
police. The state attempted to have
defendants tried together, but they
sought separate trials.

Held, decision of Appellate Division
affirmed. The New Jersey Supreme
Court ruled that when the confession
of any co-defendant involving any
other co-defendant cannot be excised
effectively - co-defendants should re-
ceive separate trials. The statement of
a co-defendant against another co-de-
fendant is inadmissible hearsay and
violative of defendant’s Sixth Amend-
ment right to confront witnesses. Im-
plicatory statements of a defendant are
not admissible just because the state-
ments are to some extent corroborated
by inculpatory statements made by the
other defendant. The court stated that
its concern in this case was “preven-
tive” and not “remedial” action, since
the decision was made in the context
of pretrial proceedings, and not after
a jury verdict. In the interests of jus-
tice, therefore, defendants should have
their trials severed from each other.
State v. Haskell, 495 A.2d 1341
(1985). ‘



§10.30

Rhode Island Defendant, convicted
of murder, argued on appeal that he
was entitled to a new trial because the
court below refused to grant his mo-
tion to sever his case from that of two
co-defendants. Defendants Tavares
and Matera were tried jointly for the
murder. The prosecutor established
that the three had engaged in an argu-
ment with the deceased immediately
before the killing and that Tavares was
seen holding the murder weapon, an
icepick, immediately after; however,
no witness saw the actual stabbing.
Tavares took the stand in his own de-
fense and testified that defendant
stabbed deceased. Defendant, who did
not testify, was subsequently convicted.

Held, reversed and remanded. The
Supreme Court of Rhode Island stated
that “[a] defendant’s rights to a fair
trial is sufficiently threatened so as to
warrant severance when he and his
co-defendant present -antagonistic de-
fenses.” A real, substantial, and irrec-
oncilable conflict, it suggested, made it
likely that the jury would determine
guilt based upon the conflict alone.
Here, by denying the motion for sever-
ance, the trial court forced defendant
to face the accusations of his co-defen-
dant as well as of the state; defendant
was thus unable to rely on the absence
of eyewitness testimony to the slaying
as his defense. The resulting prejudice
to defendant, ruied the court, was
severe enough to warrant a new trial.
State v. Clarke, 448 A.2d 1208
(1982), 19 CLB 175.

§10.30 Motion to suppress

Colorado Defendant filed a motion
to suppress an information charging
her with possession of a Schedule I
controlied substance. The motion was
based on the assertion that state police
officers who arrested her had willfully
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and illegally gone outside their juris-
diction to make the arrest. The state
countered that the officers had acted
in response to a tip from a confidential
informant calling for immediate ac-
tion, whose existence defendant ques-
tioned. The district court dismissed
the information . after prosecution
failed to produce the informant at an
in camera hearing, as ordered by the
court.

Held, dismissal affirmed. The Colo-
rado Supreme Court, en banc, ruled
that although the government had a
qualified privilege to keep sources of
law enforcement information confi-
dential, the privilege must give way
when the informant’s identity is rele-
vant and helpful to the defense or
essential to a fair determination of
cause. Dismissal of an action is ap-
propriate if the government fails to
disclose in contravention of a court’s
order. The court must balance the
public’s interest in protecting the flow
of information to law enforcement au-
thorities about criminal activity with
defendant’s need for evidence to pre-
pare for a defense. (Ronaro v. United
States, 353 U.S. 53, 62; 77 S. Ct. 623,
628 (1957).) The trial court could
properly suppress evidence gained by
a police officer in contravention of a
state statute governing extraterritorial
arrest if the evidence also infringed
defendant’s right to be free of unrea-
sonable searches and seizures guaran-
teed by the state constitution. Here,
the trial court properly ordered dis-
closure of the informant, since there
was a reasonable basis in the evidence
to question the police officers’ credi-
bility and motive in the extraterritorial
arrest that was central to determina-
tion of defendant’s motion to sup-
press. People v. Vigil, 729 P.2d 360
(1986), 23 CLB 396.
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Pennsylvania. Defendant was con-
victed of murder of the third degree
for beating to death his nineteen-
month-old son. On appeal, he con-
tended that the trial court improperly
denied his motion to suppress a state-
ment of confession he made at the
time of his initial arrest because he had
not received a prompt arraignment.
The initial arrest was made after the
arresting officers received information
from defendant’s wife implicating him
in the beating. After receiving Miranda
warnings, defendant confessed to the
assault. He was released three hours
after the arrest without being arraigned.
At 8:00 p.M. that day, defendant was
arrested fei aggravated and simple
assault of his other children and was
arraigned on those charges less than
six hours later. Approximately nine
and one-half hours later, when he was
advised that the nineteen-month-old
son had died, he was arrested for mur-
der of the third degree.

Held, conviction affirmed. Defen-
dant’s argument that the trial court
erred in suppressing his statement was
wholly without merit. The complete
release of an accused within six hours
of arrest accomplishes the purposes
sought to be achieved by the require-
ment of a prompt arraignment, and
no purpose would be served by apply-
ing an evidentiary bar to such cases.
Commonwealth v. Bernard, 456 A.2d
1364 (1983).

£10.35 Motion to dismiss for lack
of speedy trial

Nevada The state appealed the grant-
ing of habeas corpus.in three cases,
consolidated for appeal, which in-
volved delays of 73, 85, and 125 days
between the dates of arrest and ar-
raignment of the respective defen-
dants.
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Held, judgments reversed and
habeas corpus. petitions denied. The
court first construed a state law which
afforded an arrested person a statutory
right to be brought before a magistrate
“without unnecessary delay.” It held
that the specific purpose of this statute
is to prevent law enforcement person-
nel from conducting a “secret interro-
gation of persons accused of crime,”
and that speedy ‘arraignment is pri-
marily intended to ensure that the
accused is promptly informed of his
privilege against self-incrimination.
Although the prearraignment delay in
each of the instant cases was lengthy,
and none of the delays resulted from
conduct by any defendants, the court
noted that all defendants were released
from custody immediately after their
arrest and that none were interrogated
or made any incriminating statements
during the delay. Since the passage of
time will not alone establish a depriva-
tion of an accused’s rights, and since
there was no prejudice here, there was
no statutory ground for habeas relief.
The court noted that the statute did
not directly involve federal constitu~
tional speedy-trial rights, and did not
require the same interpretation that
federal courts have given the similarly
worded Federal Rule of Criminal Pro-
cedure 5(a). As to defendant’s con-
stitutional claims, the court held that
they failed to show prejudice sufficient
to establish violation of their Sixth
Amendment speedy-trial right. Sheriff,
Clark County v. Berman, 659 P.2d 298
(1983).

11. DISCOVERY
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§ 11.00 In general

Kansas Defendants were convicted of
one count of attempted felony theft
and six counts of felony theft. The
charges arose from activities at a Car-
gill Incorporated soybean ‘receiving
and processing plant where defendants
allegedly failed to make deliveries of
soybeans for which they were paid.
Defendants charged that there was in-
sufficient evidence to support the con-
victions. They also argued that Car-
gill, and the attorney hired by Cargill
to assist the prosecution, should have
participated in discovery. Defense
counsel had filed a number of motions
for discovery and for sanctions for
destruction of evidence.

Defendants were primarily con-
cerned with Cargill’s inventory for the
year in which the alleged crime took
place, results of tests allegedly con-
ducted by Cargill concerning the syn-
chronization of clocks on scales and
continuous roll tape, tests conducted
by Cargill with one of defendants’
trucks, and a videotape (which was
later destroyed by Cargill employees)
of a bona fide delivery by defendants
to the Cargill plant. The court of
appeals found that because the com-
plaining witness was not required to
employ private counsel to assist the
prosecution, the private counsel should
have been bound by discovery require-
ments of criminal procedure. The
court reversed defendant’s conviction
and the state appealed.

Held, conviction reversed. On the
issue of discovery, the court stated that
an attorney hired by the prosecuting
witness to assist the prosecutor must
participate in discovery by disclosing
requested evidence that is in the attor-
ney’s possession, custody, or control.
The attorney must also disclose any
evidence known to him or her that
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would tend to negate the guilt of the
accused, mitigate the degree of the
offense, or reduce the punishment.
The attorney is not required, however,
to search for documents and other
material evidence of the prosecuting
witness to which he has access, which
might conceivably be helpful to the
defense. Since a prosecuting witness
is not a party to the action and its
records are not in the possession of the
state, the court determined that a trial
court has no authority to compel dis-
covery from it. In addressing the spe-
cific items requested by defendants, the
court found the following: (1) The
defense made no sincere effort to either
secure the 1983 Cargill inventory or
show that it would have been excul-
patory; (2) the State provided defense
counsel with a document that reported
results of tests showing how fast a
truck could be unloaded, and there was
no showing in the record that there
were more complete written reports of
these tests; (3) all information regard-
ing tests conducted concerning the syn-
chronization of clocks on scales and
continuous roll tape was apparently
furnished to defense; and (4) defen-
dants were not prejudiced by Cargill’s
recording over the only videotape that
demonstrated a bona fide delivery of
soybeans by them because the trial
court had offered to let them recreate
this bona fide unload and defendants
had refused. State v. Dressl, 738 P.2d
830 (1987), 24 CLB 273.

§ 11.10 —Statements of
co-defendants

Ohio Defendant was convicted of ag-
gravated burglary and related crimes.
On appeal, he contended that intro-
duction of post-arrest statements made
by a codefendant, Neeley, violated
state discovery requirements and prej-
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udiced his defense, *cquiring reversal.
In accordance with Ohio Rules of
Criminal Procedure, defendant filed a
demand for discovery seeking, inter
alia, statements made by Neeley to law
enforcement officers; the prosecutor
responded that no such statements
existed. At trial, however, the prose-
cutor attempted to establish, as part of
his direct case, that Neeley told his
arresting officer that he had spent the
day of the crime helping a. friend
move; the officer’s testimony was
stricken on the ground that Neeley’s
statements had not been disclosed in
response to defendant’s demand for
discovery. In presenting his defense,
defendant called alibi witnesses who
testified that he had been ill in bed on
the date of the crime and had been
visited by Neeley several times during
the day. In rebuttal, Neeley’s arrest-
ing officer was again called by the
prosecutor -and, over objection, per-
mitted to testify to Neeley’s statements.
Defendant argued that admission of
Neeley’s statements was improper be-
cause of the State’s failure to comply
with rules of discovery and prejudiced
his defense by casting doubt upon his
alibi evidence.

Held, conviction for aggravated
burglary affirmed. The Supreme Court
of Ohio, while agreeing that Neeley’s
statement was discoverable and should
have been disclosed, found that never-
theless reversal was not warranted be-
cause

the trial court is vested with a cer-
tain amount of discretion in deter-
mining the sanction to be imposed
for a party’s nondisclosure of dis-
coverable material. The court is
not bound to exclude such material
at trial although it may do so at its
option. Alternatively, the court may
order the noncomplying party to
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disclose the material, grant a con-
tinuance in the case or make such
other order as it deems just under
the circumstances.

Here, no abuse of discretion had oc-
curred, because (1) there was no sug-
gestion that the State’s failure to dis-
close was anything other than a negli-
gent omission; (2) defendant did not
request a continuance after admission
of the disputed testimony; (3) de-
fendant failed to allege how disclosure
of Neeley’s statements would have as-
sisted the preparation of his defense;
(4) in fact, defendant was aware of
Neeley’s statement prior to admission,
as a result of the prosecutor’s unsuc-
cessful attempt to introduce it as part
of his case-in-chief; and (5) Neeley’s
statement did not directly contradict
defendant’s alibi in any event. State v.
Parson, 453 N.E.2d 689 (1983), 20
CLB 170.

§ 11.15 —Statements of witnesses

Connecticnt Defendant was convicted
of kidnapping, attempted murder, sex-
nal assault, robbery, and assault. At
trial, the victim testified that she walked
to the bus stop in front of Central High
School, where she was confronted by
defendant, who told her he had a gun,
took her money, and dragged her
through a fence and down a hill behind
the school. Defendant testified that at
the time of the alleged crime, he was
aboard city bus 12, At trial, the driver
of bus 12 verified defendant’s alibi.
However, in a taped conversation be-
tween - the bus driver and the defense
investigator shortly after the incident,
the witness was -unable to identify a
photograph of defendant, and, over
defense’s objection, prosecution was
granted access to the tape. On appeal
defendant argued that the court’s order
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that defense produce statements of cer-
tain alibi witnesses violated a provision
of the practice book of the state con-
stitution, which clearly prohibited dis-
closure of statements made by defense
witnesses.

Held, reversed. The Connecticut
Supreme Court set aside the judgment,
holding that the trial court erroneously
ordered the disclosure of statements
made by certain alibi witnesses to the
defense investigator, which were used
to impeach a witness’s credibility, and
therefore required reversal for a new
trial. Citing Middleton v. United
States, 401 A.2d 109, 115 (D.C. App.
1979), which held that “the accused
be secure from condemnations resting
upon his coerced testimony or the im-
proper annexation of his counsel’s
labors,” the court ruled that important
constitutional and societal interests
were at risk by allowing for mutual dis-
closure of witness statements and revis-
ing the provision of the practice book,
which legislated that disclosure was
only applicable to witness statements
made to the prosecution and not to the
defense. Moreover, because the state
could use the taped statement to im-
peach the credibility of a crucial alibi
witness, the bus driver, who unlike
other witnesses, had no ties to defen-
dant and had no apparent interest to
lie on his behalf, the trial court’s order
allowing access was therefore constitu-
tionally harmful. State v. Whitaker,
520 A.2d 1018 (1987), 23 CLB 497.

Rhode Island Defendant was charged
with five counts of first- and second-
degree sexual assault and convicted
of two counts of second-degree sexual
assault., He appealed, claiming that the
state’s failure to provide defendant
with discovery relating to an alleged
incident of fellatio hampered his coun-
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sel’s ability to conduct an adequate de-
fense. In response to defendant’s pre-
trial discovery request, the state failed
to provide a summary of the testimony
it expected the victim to give at the
trial. It did, however, furnish a copy
of a statement made by the victim indi-
cating that vaginal intercourse and cun-
nilingus had occurred, and that defen-
dant had asked her to kiss his penis.
At the trial, the victim, a nine-year-old
girl, testified that defendant had forced
her to perform fellatio. Defendant’s
motion to pass the case was denied by
the trial judge, who held that the vic-
tim’s discovery statement on vaginal
intercourse and cunnilingus should
have alerted defendant to a possible
allegation of fellatio.

Held, affirmed. Although the state
should have provided defendant with
a summary of the testimony concern-
ing fellatio, its failure to do so did not
warrant a mistrial. First, that defen-
dant was acquitted of first-degree sex-
ual assault, which requires intercourse,
cunnilingus, fellatio or some other form
of penetration, and convicted only of
second-degree sexual assault, which
does not require penetration, shows
that he was not prejudiced by the
testimony in question. Second, defen-
dant could have filed a bill of particu-
lars but chose instead to rely entirely
upon discovery. Finally, defendant
was really attempting to challenge the
sufficiency of the indictment, which
he waived his right to do by not raising
the issue before or during the trial.
State v. Concannon, 457 A.2d 1350
(1983).

Utah Defendant was convicted of ag-
gravated robbery. He contended that
during discovery, the prosecution vol-
untarily assumed the obligation to pro-
vide defense counsel with certain
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requested information, including the
correct addresses and telephone num-
bers of two potential witnesses and
statements taken from those witnesses
by a state investigator. Because the
prosecutor did not fulfill this obliga-
tion, defendant claimed his ability to
defend was impaired when the two
witnesses appeared at the. trial and
gave unanticipated testimony. When
the trial court denied his motions for a
continuance or a mistrial, the defen-
dant appealed.

Held, reversed. The Supreme Court
of Utah, citing Section 77-35-16 of the
Utah Code, stated that there are two
requirements the prosecution must
meet when it voluntarily responds to a
request for discovery: (1) The prose-
cution must either produce all of the
material requested or identify explicitly
those portions of the request with re-
spect to which no responsive material
will be provided, and (2) when agree-
ing to produce any of the material re-
quested, the prosecution must continue
to disclose such material on an ongoing
basis to the defense. Therefore, if the
prosecution agrees to produce certain
specified material and it later comes
into possession of additional material
that falls within the same specification,
it has to produce the later-acquired ma-
terial. The court found the prosecutor
to have violated both of the require-
ments. - During the discovery period,
the prosecutor assumed that all infor-
mation pertaining to the case was lo-
cated in his files and did not check the
files of other members of the prosecu-
tion’s team, Therefore, the defense did
not learn of statements taken from the
two witnesses months before the trial
until the first days of the trial. The
court stated that given the explicit lan-
guage of the defense’s request for
“statements in possession of any mem-
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ber, or group involved in the prosecu-
tion or the investigation of the above-
entitled case,” there could be no doubt
that the prosecutor’s unconditional
agreement to produce obliged him to
search more than merely his own files.
The prosecutor also failed to provide
the defense with the after-acquired in-
formation responsive to the request for
the current addresses and phone num-
bers of the two witnesses. The court
determined that the prosecutor’s good
faith was irrelevant in a determination
of whether he had violated his discov-
ery duties. The court concluded that
the prosecutor’s failure to produce the
requested information resulted in a
prejudicial error sufficient to warrant
reversal of the conviction. State v.
Knight, 734 P2d 913 (1987).

§ 11.25 —Records

U.S. Supreme Court After defendant
was convicted in Pennsylvania state
court of rape, incest, and corruption
of a minor, the Supreme Court of
Pennsylvania ' remanded for further
proceedings. Prior to defendant’s trial,
the state Children and Youth Services
(CYS) had refused to comply with a
defense subpoena for records relating
to the charges, including a statement
by the defendant’s daughter, who was
the main prosecution witness.

Held, affirmed in part and reversed
in part. While defendant was en-
titled to have the state agency file re-
viewed by a trial judge to determine
whether it contained information that
probably would have changed the out-
come of the trial, the failure to dis-
close the file directly to the defense
attorney did not violate the confron-
tation clause. Pennsylvania v. Ritchie,
107 S. Ct. 989 (1987), 23 CLB 387.
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§ 12.00 Plea bargaining

Hawaii Defendant pleaded guilty to
theft and firearms possession charges
as part of a plea bargain. In accord-
ance with an understanding that such
guilty pleas would dispose of all crim-
inal charges pending against defend-
ant, the prosecutor dismissed his pend-
ing indictment for armed robbery.
Unknown to the staff prosecutor who
negotiated the plea and defense coun-
sel, a police investigative report of
defendant’s participation in drug sales
some six months earlier had been re-
ceived by the Office of the Prosecut-
ing Attorney; defendant was indicted
for promoting dangerous drugs ap-
proximately one month after the plea
bargain. Since the intent of the negoti-
ated plea had been to resolve all open
criminal - matters against defendant,
the Prosecuting Attorney agreed to
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dismiss the drug indictment. However,
he left office before acting and his
successor refused to dismiss, contend-
ing that the offenses charged were be-
yond the scope of the plea agree-
ment.

Held, dismissal of the indictment
affirmed. The Supreme Court of
Hawaii found that the record sup-
ported defendant’s contention that his
guilty pleas were induced by the prose-
cutor’s agreement to resolve all
charges pending against him. While
the drug charges had not been filed,
said the Court, the prosecutor’s office
was on notice of their existence when
the plea understanding was reached;
due process, it concluded, mandated
that they be included in the bargain.
State v. Yoon, 662 P.2d 1112 (1983),
20 CLB 176.

Washington Defendant was convicted
of statutory rape and indecent liberties.
Plea negotiation ensued, defendant
agreed to waive his right to appeal
these convictions and to plead guilty to
two other as yet untried charges. In
return, the state agreed to make a sen-
tencing recommendation totaling 116
months to be served concurrently. At
the sentencing proceeding, however,
the trial court declined to follow the
prosecuting attorney’s recommendation
concerning the length of sentence. The
trial court denied defendant’s subse-
quent motion to appeal on the rape
and indecent liberties. convictions.
Held, affirmed. The Supreme Court
of Washington stated that the right to
appeal is no more fundamental than
the right to a jury trial or the privilege
against self-incrimination. Because de-
fendants can waive these rights by
pleading guilty, the court held that de-
fendants can also waive the right to
appeal a conviction, as long as the
waiver is done intelligently, voluntarily,
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and with an understanding of the con-
sequences, State v. Perkins, 737 P2d
250 (1987).

§ 12.05 —Defendant’s right to
specific performance

U.S. Supreme Court After defendant

was convicted of murder and other

charges, the Arkansas Supreme Court
set aside the murder conviction. The
prosecutor made one plea proposal,
but when defense counsel called the
prosecutor three days later to accept
the offer, the prosecutor told counsel
that a mistake had been made and
withdrew the offer. Instead, he pro-
posed a second offer, which ultimately
was accepted, and a twenty-one-year
sentence was imposed to be served
consecutively with previous sentences.
After exhausting state remedies, de-
fendant’s previous habeas corpus peti-
tion in the district court was dismissed,
but the court of appeals reversed.

Held, reversed. The defendant’s
acceptance of the prosecutor’s first
plea offer did not create a constitu-
tional right tc have the bargain suc-
cessfully enforced, and he could not
successfully attack his subsequent
guilty plea. The Court observed that
the guilty plea was made voluntarily
and intelligently because defendant’s
plea was not induced by the prose-
cutor’s withdrawn offer, and it rested
on no unfulfilled promise. Mabry v.
Johnson, 104 S. Ct. 2543 (1984), 21
CLB 77.

Michigan Defendant appealed the de-
cision to try him after he had made an
agreement with the police saying that
he would not be prosecuted. The case
involved a drug transaction in which
undercover agents paid him $33,000
for a pound of cocaine. ‘When defen-
dant was arrested, he no longer had
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the money. After consulting with a su-
perior officer at the scene, an officer
agreed that the state would not prose-
cute if defendant returned the money.
The prosecutor, however, did not feel
bound by this decision, and defendant
appealed the decision of the court of
appeals to try the case.

Held, affirmed. The court decided
to try defendant because the police
lacked the authority to make a binding
promise of immunity or not to prose-
cute. The court reasoned that it would
undermine the accountability built in-
to the prosecutorial function and
would question the logical limits of
the power of the police to control the
criminal justice system if it were to
accept the police agreement. In this
case, dismissal of criminal charges was
not desirable because it advanced no
legitimate interests. Rather, it ap-
peared that the decision to promise de-
fendant immunity had stemmed from
the embarrassment resulting from the
loss of the buy money. The court’s
decision to deny defendant’s request
for specific performance was not an
adjudication of guilt, which . would
have violated his constitutional right
to a presumption of innocence, but
rather it was a denial of unauthorized,
nonplea agreements made by the po-
lice. Accordingly, the court allowed
defendant to be tried, but suppressed
the police agreement and the buy
money as evidence. People v. Gallego,
424 N.W.2d 470 (1988).

New York Defendant pleaded guilty
to burglary in the first degree in full
satisfaction of the indictment against
him for burglary and robbery. He
made an agreement with the prosecutor
that, in return for his guilty plea, he
would receive a recommendation for
youthful offender treatment and a



§12.10

sentence of probation. The Feople’s
recommendation that the court accept
the plea was conditioned expressly
upon his promise to testify for the
People should the case against ome
of his accomplices proceed to trial.
The court, noting that a similar ar-
rangement apparently had been ap-
proved by another judge for two other
accomplices, agreed to the terms of
the plea agreement, reserving the right
to change the sentence should the pre-
sentence report contain information
indicating that the promised sentence
was improper, unrealistic, or inade-
quate. At trial, defendant testified in
accordance with the terms of the
agreement. However, the court im-
posed a ninety-day term of imprison-
ment instead of the probation it had
agreed to. The court listed several
factors in its decision not to follow its
agreement. Defendant appealed from
the sentence.

Held, reversed. The court of ap-
peals examined the reasons given by
the trial court for disregarding its
agreement and found them insufficient.
The court’s off-the-record warning that
it would not abide by its agreement
was not entitled to any recognition.
As a matter of fairness, defendant was
entitled to the precise terms of the
agreement, since the state could have
held him to those terms. Reasoning
that defendant’s accomplices had not
received similar treatment was an in-
appropriate basis for refusal to honor
the agreement; there is no requirement
that all participants in a crime be
treated equally. Not only was de-
fendant entitled to specific perform-
ance of his bargain, he irrevocably had
changed his position by testifying for
the people, thus waiving his privilege
against self-incrimination and expos-
ing himself to the risk of retaliation;
therefore, he was entitled to specific
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performance of his plea agreement.
As a matter of fairness, once a defen-
dant has been placed in such a “no-
return” position, relegating him to the
remedy of vacatur of his plea cannot
restore him to the status quo ante.
Therefore, he should receive the bene-
fit of his bargain, absent compelling
reasons requiring a different result.
People v. Danny G., 61 N.Y.2d 169,
461 N.E.2d 268, 473 N.Y.S.2d 131
(1984).

§ 12,10 —Who may rely on
prosecuter’s promises

Arkansas Defendant was convicted of
first-degree murder and sentenced to
life imprisonment. Defendant sought
postconviction relief on the ground that
her counsel was ineffective. Defendant
alleged that after trial she learned that
the deputy prosecuting attorney had
spoken with her attorney outside her
presence and offered to recommend a
sentence of fifteen years’ imprisonment
if she would plead guilty, She con-
tended that this offer of a negotiated
plea was never communicated to her.
Defendant attached to her petition an
affidavit of the deputy prosecutor in
which he stated that he made the offer
to her attorney. The prosecutor stated
that her attorney rejected the offer im-
mediately but said he would commu-
nicate it to his client. Her attorney
later told the prosecutor that defendant
had refused the offer.

Held, conviction affirmed. The Su-
preme Court of Arkansas denied the
petition without prejudice with respect
to this allegation. It stated that a plea
agreement is an agreement between the
accused and the prosecutor, not be-
tween counsel and the prosecutor. As
such, counsel has the duty to advise
his client of an offer of a negotiated
plea. Here, however, defendant does
not allege that she would have accepted
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the plea or that she would now accept
it. The court found this to be a signifi-
cant point because, even if it found
merit to defendant’s bare allegation
that her plea was not communicated,
there would be no grounds on which
to set aside the finding of guilt or to
order a new trial. The most that would
be appropriate, said the court, would
be a simple reduction in sentence to
fifteen years. Rasmussen v. State, 658
S.w.2d 869 (1983).

§ 12.15 Nolo contendere or non vult

“Nolo Contendere: Efficient or Effec-
tive Administration of Justice?,” by
Dr. Cathleen Burnett, 23 CLB 117
(1987).

§ 12.20 Plea to charge not included
in indictment

Court of Appeals, 8th Cir. Petitioner
was charged by indictment with vio-
lating a state statute which prohibited
“assault with intent to maim or kill
with malice aforethought.” Although
the charge in the indictment referred to
the relevant statutory section, the cap-
tion on the back of the indictment read
“agsault with intent to kill with malice.”
Subsequently, in order to clarify the
nature of the charge, the state filed a
substitute information which described
the charge in the exact language of the
statute. Defense counsel moved to dis-
miss on the ground that the substitute
information charged him with a differ-
ent offense, but that motion was never
ruled on; defendant subsequently pled
guilty to the offense charged by the
substitute information. At the plea
hearing, the trial court asked petitioner
if he understood the charge and ex-
plained the range of punishment. On
appeal, he claimed that his plea was not
knowing and voluntary because he was
not informed of both his counsel’s dis-
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missal motion and the filing of the
substitute information.

Held, conviction affirmed. The
court held that it was immaterial that
the substitute information charged pe-
titioner with a more severe offense than
did the indictment, since he was fully
informed by the information and the
court concerning the precise nature of
the charge and the applicable range of
punishment. Furthermore, the court
held, counsel’s failure to discuss the
substitute information and motion to
dismiss resulted in no prejudice, par-
ticularly because applicable state Taw
gave petitioner no right to be charged
by indictment rather than by informa-
tion. Watson v. Wyrick, 698 F.2d 925
(1982).

§12.30 Duty to inquire as to
voluntariness of plea

California On the advice of his attor-
ney, petitioner pled guilty to armed
robbery and to assault with a deadly
weapon, receiving a five-year sentence.
The plea arrangement was a “package
deal” under which the prosecutor
offered reduced charges only if all three
co-defendants pled guilty. Petitioner
sought habeas corpus on the grounds
that a “package deal” plea bargain ar-
rangement is inherently coercive.
Held, petition for writ of habeas
corpus denied. While a “package deal”
plea bargain is not inherently coercive,
the trial court is required to inquire
into the totality of circumstances in ac-
cepting such pleas. The following fac-
tors are among those requiring con-
sideration: (13 The prosecutor should
not have misrepresented the facts to
the defendant, nor should the plea have
been induced by prosecutorial threats
that, if carried out, would warrant
ethical censure. (2) The -evidence
should support the confession of guilt,
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and the sentence should not be dis-
proportionate to that guilt. (3) Any
promise of leniency for someone close
to the defendant should be closely
scrutinized, since it might constitute a
coercive inducement. (4) Specific
threats by a co-defendant should also
be scrutinized for coercive effect. In
this case, the fact that the petitioner
believed his co-defendants might have
attacked him if he refused to plead was
not sufficient to show coercion. In re
Ibarra, 666 P.2d 980 (1983). -

Nevada Defendant was convicted of
one count of sexual assault pursuant to
a guilty plea. He appealed the trial
court’s denial of his motion for habeas
corpus relief, contending that the rec-
ord did not show that his plea was
made knowingly and voluntarily.

Held, decision reversed and guilty
plea set aside. The record revealed
that the trial judge did not personally
address defendant at the time the guilty
plea was entered to determine if de-
fendant understood the elements of the
offense to which he was pleading. Fur-
thermore, defendant made no factual
statements constituting an admission
of guilt. Therefore, the record did not
show that the plea was entered know-
ingly and voluntarily. Barlow v. Di-
rector, Nevada Dep’t of Prisons, 660
P.2d 1005 (1983).

Nevada Defendant was convicted on
a guilty plea of assault with a deadly
weapon. He appealed the trial court’s
denial of his motion to withdraw his
plea, claiming that his lack of under-
standing of the consequences of his
plea rendered it involuntary.

Held, reversed and remanded. The
trial court did not canvass defendant
to determine whether he understood
the range of possible punishments that
could flow from his plea; the record
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was devoid of any indication that de-
fendant understood the consequences
of pleading guilty. Thus, the plea had
to be set aside because the record did
not affirmatively show that the plea
was knowing and voluntary. Ramey v.
State, 661 P.2d 1292 (1983).

§ 12.35 Duty to inquire as to factual
basis for plea

Connecticut Defendant assisted in the
escape of an inmate from a federal
penitentiary. The inmate, in his flight,
shot and wounded a state trooper with
a gun that defendant provided. Defen-
dant was charged with attempted mur-~
der, larceny, and assault. Initially
pleading not guilty, defendant then
withdrew his plea and entered a plea of
guilty on the assault charge. The state
entered a nolle prosequi on all remain-
ing charges. After sentencing, defen-
dant moved to withdraw his guilty
plea, and the motion was denied. De-
fendant subsequently filed a petition
for a writ of habeas corpus alleging
that record of a factual basis for a
guilty plea is a requisite under the fed-
eral constitution. The court assigned to
the habeas action granted the petition.
The commissioner of correction and
warden of the correctional institute
appealed.

Held, reversed. The Supreme Court
of Connecticut held that a guilty plea
obtained withour an adequate factual
basis in the record does not violate the
due process clause and is not void.
The court overruled the cases of State
v. Eason, 410 A.2d 688 (1984);
State v. Cutler, 433 A.2d 988 (1980);
State v. Marra, 387 A.2d 550 (1978)
and State v. Battle, 365 A.2d 1100
(1976) to the extent that they hold
that a record of a guilty plea must affir-
matively disclose that a factual basis
for the plea exists and that it was en-

«
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tered voluntarily and intelligently to be
constitutionally. valid. Instead, the
court followed recent federal case law,
which holds that a state court is not
under a constitutionally imposed duty
to establish a factual basis for a guilty
plea. Accordingly, the case was re-
manded on the issue of the voluntari-
ness of the plea. Paulsen v. Manson,
525 A.2d 1315 (1987).

§ 1240 Equivocal guilty plea

Court of Appeals, 4th Cir. Petitioner
was convicted of burglary and lar-
ceny. He had requested a bench trial
but, after the prosecutor declined to
waive a jury, he pled “guilty under pro-
test” to the charges. Upon inquiry by
the trial court, he refused to admit his
guilt. After informing petitioner of the
maximum sentence possible and the
limited grounds available for appeal,
the court dismissed the jury, proceeded
to hear evidence, and found at the con-
clusion of the evidence that defendant
was guilty without regard to his plea.
Petitioner successfully obtained a writ
of habeas corpus from the district
court on the ground that his plea had
not been voluntary because the case
was tried as if on a not-guilty plea with-
out petitioner being advised, thereby
denying petitioner crucial knowledge
of the consequences of his plea.

Held, judgment reversed and peti-
tion denied. The court pointed out
that, under the applicable statute, al-
though a trial court is not required to
hear evidence after a guilty plea it may
do so within its discretion. In deter-
mining whether the waiver embodied
in a defendant’s guilty plea is volun-
tary, three federal constitutional rights
are involved: the. privilege against
self-incrimination, the right to a trial
by jury, and the right to confront one’s
accusers. Here, defendant’s self-in-
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crimination rights were not violated
because the trial court expressly held
that the evidence was sufficient to es-
tablish guilt regardless of the plea.
Furthermore, since petitioner did not
want a jury, his right to a trial by jury
was not infringed, and, since cross-
examination of prosecution witnesses
was permitted, petitioner was not de-
nied the right to confront his accusers.
Knight v. Johnson, 699 F.2d 162,
cert. denied, 464 11.S. 832, 104 S. Ct.
112 (1983).

§12.45 —Duty to advise defendant
of possible sentence

Court of Appeals, Ist Cir. Defendant,
relying on the state’s promise to recom-
mend a sentence of five to ten years’
imprisonment, pled guilt to armed rob-
bery. He was subsequently sentenced
to ten to twenty years. On appeal, he
claimed that his guilty plea was in-
voluntary, arguing, among other things,
that his attorney told him that he would
be eligible for parole in -eighteen
months. In fact, the requirement was
two-thirds of the minimum sentence
imposed; thus, defendant would have
been eligible for parole forty months
into the proposed five-year sentence
and would in fact be eligible eighty
months after commencement of the ten-
year sentence the trial court imposed.

Held, conviction affirmed. Details
of parole eligibility are normally con-
sidered collateral rather than direct
consequences of a plea, of which a de-~
fendant need not be informed before
pleading guilty. Even where, as here,
actual misinformation is established,
defendants seeking to set aside a guilty
plea must show that correct informa-
tion would have made a difference in
his plea decision. Defendant could not
carry this burden; among other things,
the lower courts had found that he was
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expressly advised of the maximum
possible sentences, that the sentencing
judge was not bound to follow the
prosecutor’s recommendation, and that
defendant, as a previous parole vio-
lator, could reasonably be expected to
be familiar with the rules of parole
eligibility. Cepulonis v. Ponte, 699
F.2d 573 (1983).

§12.50 —Court’s failure to advise
defendant of consequences
of plea

Court of Appeals, 11th Cir. Peti-
tioner, a twenty-two-year-old male, al-
legedly had sexual intercourse with a
five-year-old girl. He was arrested the
same day, signed a statement admitting
commission of the crime, and later pled
guilty on the advice of counsel. He
subsequently sought a writ of habeas
corpus, claiming that his guilty plea
was not entered voluntarily and know-
ingly because he did not know that a
conviction carried a mandatory life
sentence with a minimum of twenty-
five years before parole eligibility. The
district court denied his petition.

Held, judgment affirmed. The court
refused to overrule the magistrate’s de-
termination that petitioner’s attorney
correctly told him of the precise con-
sequences of a guilty plea. Since these
findings of fact established petitioner’s
awareness, the fact that the trial court
itself did not advise him of the mini-
mum twenty-five years in prison did
not mandate a different result. Al-
though federal law requires the judge
to personally tell defendant of the
mandatory minimum sentence, Florida
law does not, and the 11th Circuit has
held that a state trial judge need not
inform a defendant of the requisite
time of confinement prior to eligibility
for parole. Owens v. Wainwright, 698
F.2d 1111, cert. denied, 464 U.S. 834,
104 S. Ct. 117 (1983).
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Louisiana Defendant was convicted
of burglary on his plea of guilty. He
argued on appeal that there should be
a reversal and a reinstatement of his
plea of not guilty because the trial
court had not advised him fully of the
rights he was waiving by entering a
guilty plea. The record disclosed that
the court had not advised defendant of
his “right to a jury trial, his right to
confront his accusers, and of his priv-
ilege against self-incrimination or make
any inquiry as to his understanding of
these rights and that by pleading guilty
he was waiving them.”

Held, conviction reversed and re-
manded for defendant to enter a new
plea. The Supreme Court of Louisi-
ana found that the plea colloquy did
not comport with the requirements of
Boykin v. Alabama, 395 U.S. 328,
89 S. Ct. 1709 (1969), as the trial
court failed to determine that defen-
dant understood the full scope of his
constitutional rights and the conse-
quence of his guilty plea. Accord-
ingly, the court continued, it could not
be said that defendant had expressly
and knowingly waived those rights.
State v. Godejohn, 425 So. 2d 750
(1983), 19 CLB 484.

New Jersey Defendant pled guilty to
possession of marijuana with intent to
distribute. On appeal, he contended
that because a state statute required
the forfeiture of public employment
for any persons convicted of a crime
of the third degree or above, the court
should have forewarned him that one
of the consequences of his plea would
be the potential loss of his job with
the Department of Environmental Pro-
tection.

Held, conviction affirmed. The
court determined that a defendant need
only be informed of the penal conse-
quences of a guilty plea and not col-
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lateral consequences, such as the po-
tential loss of employment. Although
a trial court may advise defendant of
any collateral consequences it is aware
of, the failure to do so is not reversible
error. State v. Heitzman, 527 A.2d
439 (1987), 24 CLB 277.

§ 12,55 Effect of involuntariness
of plea

Georgia Defendant appealed his death

zSentence for rape and murder. He had
#leaded guilty to the crimes and had
requested the death sentence. On ap-
peal he contended he had come under
the influence of his attorney and that
his plea was involuntary.

Held, sentence affirmed. The court
stated that the attorney was only an
assistant of the defendant. Defendant
had the ability to make the ultimate
decisions concerning his defense.
Therefore, the court concluded that the
defendant’s attorney made no error by
complying with his client’s desire for
the death sentence because defendant
was competent and properly informed.
Morrison v. State, 373 S.E.2d 506
(1988).

§12.65 —Promises

Mississippi Defendant was indicted for
armed robbery committed February 4,
1979. Subsequently, he entered into a
plea bargaining agreement with the
state on the advice of his attorney in
which he would be eligible while in
custody to earn “good time” toward
early release, as would any other pris-
oner. The state statutory provisions re-
garding good time remained unchanged
since 1977, well prior to defendant’s
offense; however the interpretation of
those statutes by the Mississippi De-
partment of Corrections (MDC) had
changed. As a consequence, prisoners

§12.70

convicted of armed robbery after 1977
who were sentenced to serve less than
ten years were administratively barred
from earning good time after January
5, 1981, although good time earned
prior to that date was not taken away.
On June 20, 1981, defendant was ad-
vised in an official MDC memorandum
that he was eligible for no more good
time, and therefore must serve some
two years, eight months more than was
formerly required. Defendant filed a
petition in the circuit court asking
either that the court permit withdrawal
of the guilty plea or grant specific per-
formance of the plea agreement, which-
ever was appropriate. The circuit
court summarily dismissed defendant’s
petition.

Held, reversed and remanded. The
Mississippi Supreme Court decided
that defendant was entitled to withdraw
his guilty plea made in reliance on
erroneous advice from his attorney be-
cause such a plea constitutes a waiver
of some of the most basic rights of free
citizens, i.e., those secured by the Fifth,
Sixth, and Fourteenth Amendments to
the Constitution, as well as comparable
rights under the state constitution.
Therefore, the court reversed and re-
manded for an evidentiary hearing,
stating that should defendant prove
that which he has alleged, all of the
substantive relief he could possibly re-
ceive would be a vacation of his guilty
plea and reinstatement of his not guilty
plea. The State would then be free to
put defendant on trial under the indict-
ment. Tiller v. State, 440 So. 2d 1001
(1983).

§ 12.70 Motion to withdraw guilty plea

“Guilty Pleas and the Right of the
People to Withdraw Their Consent,”
by Arthur Mendelson, 22 CLB 29
(1986).
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Minnesota In 1974, defendant, in-
dicted for first-degree murder, entered
a negotiated guilty plea to a reduced
charge of second-degree murder. He
was sentenced to the statutory maxi-
mum prison term of forty years. In
1981, he sought post-conviction relief
in the form of a withdrawal of his
guilty plea, arguing that it was moti-
vated not by the knowledge of his own
guilt, but by the knowledge that a co-
defendant had recanted those parts of
his story indicating that the killing by
defendant was intentional and unjusti-
fied.

Held, affirmed. The court did not
err in refusing to permit defendant to
withdraw his guilty plea notwithstand-
ing the claim of recantation by the co-
defendant. There was insufficient evi-
dence to establish the authenticity of
the recantation. Furthermore, defen-
dant sought to overturn not a jury
verdict, but his own guilty plea and a
statement that he was pleading guilty
because he was guilty.  State v. Risken,
331 N.W.2d 489 (1983).

North Dakota  Defendant, charged
with issuing a bad check, appeared
without -counsel and entered a guilty
plea after the court advised her of the
nature of the charges and her right to
counsel. Imposition of sentence was
stayed. Subsequently, defendant con-
sulted with an attorney and moved to
withdraw her guilty plea on the
grounds that meritorious defenses to
the charge existed. The trial court
denied her motion.

Held, affirmed. The Supreme Court
of North Dakota stated that “in the
absence of an abuse of discretion on
the part of the trial court, its decision
to deny defendant’s motion to with-
draw her guilty plea will stand.” Here,
said the high court, the record showed
that defendant was advised by the trial

CRIMINAL LAW DIGEST 90

judge and understood the charge
against her. The trial judge, it con-
tinued, was under no “obligation to
explore with the defendant any or all
conceivable defenses that may be
raised”; further, it noted, defendant
had pleaded guilty to a similar charge
a year earlier, having been represented
by counsel on that occasion, and so
had the benefit of at least one attor-
ney’s advice. Accordingly, it held, the
trial judge’s denial of defendant’s mo-
tion to withdraw her guilty plea was
not an abuse of discretion. State v.
Stai, 335 N.W.2d 798 (1983), 20
CLB 174.
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§ 13.02 —View of crime scene
(New)

Virginia Defendant was convicted,
without a jury trial, of possessing
heroin with intent to distribute. De-
fendant was arrested as a result of a
surveillance conducted by police of-
ficers in a certain block in the City of
Richmond. At trial, defendant denied
he was present where the officers testi-
fied they had seen him, and he denied
possessing or selling heroin. Defense
counsel’s motion for a view was
granted. The judge, accompanied by
the prosecutor and defense counsel,
viewed the scene of the crime. On his
return to the court, the trial judge
stated that defendant was asked to be
there but waived his right to be pres-
ent. Neither defendant nor his coun-
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sel made any comment following this
statement. On appeal, defendant
argued that a view of the scene of a
crime is part of a felony trial and that
he had a right, pursuant to the Virginia
Code, to be present when the trial
judge viewed the scenme. Defendant
contended that this is a right that can-
not be waived, and therefore his ab-
sence from the view rendered his con-
viction invalid.

Held, conviction affirmed. The
Virginia Supreme Court affirmed the
conviction and held that the right of
an accused to be present at a view may
be waived and the presence of the ac-
cused is not a jurisdictional pre-
requisite. The court added that even
though an accused may waive his right
to attend a view, the event must be
conducted in -a manner free from any
prejudice to his right to a fair trial;
therefore, no evidence should be taken
and no tests conducted in his absence.
Neither should there be permitted any
irregularity or misconduct that may
tend to influence the trier of fact.
Jones v. Commonwealth, 317 S.E.2d
482 (1984), 21 CLB 188.

§ 13.05 Presumptions and inferences

Georgia Defendant was indicted for
conversion of leased personmal prop-
erty (specifically, leased videotapes)
that according to the lessor, she did not
return. On her motion, the trial court
dismissed the indictment on grounds
that the criminal statute proscribing
conversion was unconstitutional. The
state appealed, contending that the trial
court erred in holding that the statute
created a mandatory presumption of
intent.

Held, reversed. The Georgia Su-
preme Court held that although sub-
section (b) of the statute created an
impermissible presumption of intent,
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its invalidity did not mean that the
rest of the statute describing the of-
fense of conversion of leased property
is likewise invalid. Subsection (a)
straightforwardly states: “A person
commits the offense of conversion
when he converts to his own use any
personal property which had been de-
livered under the terms of a lease or
rental agreement in violation of the
agreement and to the damage of the
owner or lessor.” Trial courts need to
frame appropriate charges, to assist
the jury in understanding the term
“convert” as used in the statute, in
terms of permissible inference rather
than that of mandatory presumption.
State v. Russell, 350 S.E.2d 430
(1986), 23 CLB 403.

New Jersey Defendant was convicted
by a jury of possessing a handgun
without a permit, possessing a hand-
gun for unlawful purposes, and two
counts' of aggravated assault. On ap-
peal, defendant argued that the State
failed to meet its burden of proof as to
the possession of a handgun without a
permit. The State offered no direct
evidence on the permit issue, choosing
to rely on the statutory presumption
that an accused weapons offender shall
be presumed not to possess the requi-
site license or permit “until he estab-
lishes the contrary.”

Held, conviction affirmed. The
Supreme Court of New Jersey declared
that once possession of a weapon is
shown and an accused fails to come
forward with evidence of a permit, the
State may employ the statutory pre-
sumption to establish the absence of
the required permit, and the jury
should be instructed that although such
a statute authorizes the inference that
there is no such permit, the ultimate
burden of persuasion rests on the
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State, with the jury being at liberty to
find the ultimate fact one way or the
other. Permitting the jury to make
such a determination did not offend
the court’s notion of due process. De-
dendant relied upon the premise that
there is no rational connection be-
tween the basic facts and the ultimate
facts presumed, but the court dis-
agreed with that premise and, there-
fore, defendant’s argument. State v.
Ingram, 488 A.2d 545 (1985).

§13.15 Burden of proof

Kansas Defendant was convicted of
second-degree murder and aggravated
burglary. He killed a seventy-six-
year-old woman by strangling her in
the course of burglarizing her home.
At trial, the court instructed the jury
that “there is a presumption that a
person intends all the natural and
probable consequences of his volun-
tary acts. This presumption is over-
come if you are persuaded by the
evidence that the contrary is true.”
During the course of the trial, defen-
dant did not strongly contest the issue
of intent. On appeal, though, defen-
dant argued that the trial court’s in~
structions to the jury as to intent im-
properly shifted the burden of proof
from the state to himself,

Held, conviction affirmed. The
Kansas Supreme Court declared that
the jury instruction on presumption of
intent did not shift the burden of proof
to defendant. The court stated that “jt
is reasonable to conclude that a ra-
tional person, under ordinary circum-
stances, does intend the natural and
probable consequences of his or her
voluntary acts.” Defendant con-
fessed to strangling his victim with
an army sock by knotting it around
her neck, the likely result of which
action was her death. The question of
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intent, therefore, was by definition an-
swered. As to whether the trial court’s
instructions to the jury shifted the
burden of proof from the state to de-
fendant, the court’s instructions did
the exact opposite. The trial court
instructed the jury that

[T]he law places the burden upon
the state to prove the defendant is
guilty. The law does not require the
defendant to prove his innocence.
Accordingly, you must assume that
the defendant is innocent unless you
are convinced from all of the evi-
dence in the case that he is guilty.

The Kansas Supreme Court stated that

This [instruction] does not suggest
to the jury that the defendant must
come forth with evidence in rebut-
tal, but directs the jury to carefully
weigh the evidence before applying
the presumption. This means all
of the evidence—the state’s evi-
dence and the defendant’s evidence,
if any. The jury must weigh the
evidence and make that determina-
tion.

The trial court’s instruction to the
jury did not state a mandatory pre-
sumption and did not impermissibly
shift the burden of proof to defendant.
State v. Mason, 708 P.2d 963 (1985).

§ 13.18 Statutory alteration to rules of
evidence (New)
Arizona Defendant was convicted of
sexual conduct with a minor and child
molestation. Because the victim, a five-
year-old girl, was found legally “un-
available” to testify at defendant’s trial,
four of her out-of-court statements
were introduced pursuant to Ariz. Rev.
Stat. Ann. § 13-1416, a statutory
hearsay exception rule, On appeal,



§13.18

defendant argued that the statute un-
constitutionally infringed wupon the
court’s authority to make procedural
rules, specifically the Arizona Rules of
Evidence.

Held, affirmed. Rules 803 and 804
contain twenty-seven specific hearsay
exceptions and two “catchall” excep-
tions. The Supreme Court of Arizona
stated that the purpose of these excep-
tions is to admit trustworthy hearsay
statements supported by “particular-
ized guarantees of trustworthiness.”
Statutory hearsay exceptions are uncon-
stitutional unless they require similar
or equivalent guarantees of trustworthi-
ness. Section 13-1416 admits hearsay
“which is not otherwise admissible by
statute ‘or court rule.” Because it could
be used as a replacement for the ana-
Iytical framework provided by the
rules of evidence, Section 13-1416 im-
permissibly infringed upon the court’s
rule-making authority, Victim’s state-
ments, while inadmissible under the
statute, were admissible under the rules
of evidence. Statements she made to
her treating psychologist were admissi-
ble under rule 803(4). Statements
victim made to her physicians and
babysitters were supported by circum-
stantial guarantees of trustworthiness
equivalent to those offered by the var-
ious hearsay exceptions enumerated in
rules 803 and 804; therefore, the state-
ments were admissible under the catch-
all exceptions, rules 803(24) and
804(b)(5). . State v. Robinson, 735
P2d 801 (1987).

Arkansas Defendant was convicted of
raping the nine-year-old son of the
woman with whom he was living. At
trial, testimony of witnesses as to what
the victim had said about defendant
was admitted pursuant to an Arkansas
statute that provides that statements
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made by a child under 9 years of age
concerning any act or offense against
that child involving sexual offenses,
child abuse, or incest are admissible in
criminal proceedings even though the
declarant is available as a witness. On
appeal, defendant argued that in Ohio
v. Roberts, 448 U.S. 56, 100 S. Ct.
2531 (1980), the Supreme Court
stated that the confrontation clause
of the Sixth Amendment requires, as a
prerequisite to making an exception to
the hearsay rule, that a witness whose
out-of-court statement is to be dis-
cussed (i.e., the declarant) be unavail-
able and that there be adequate indicia
of reliability of the statement. In this
case, the victim was not unavailable.

Held, conviction affirmed. Although
the victim in this case recanted his
claims against defendant during trial,
earlier testimony given by witnesses
accused defendant of sexual abuse, and
it was these hearsay statements to
which defendant objected. The court
followed the ruling in United States v.
Inadi, 106 S. Ct. 1121 (1986), in
which the Supreme Court held that
where the testimony in court can be
expected to be substantially different
from that given out of court, the rea-
son for the unavailability requirement
disappears and the question then be-
comes solely whether there are suffi-
cient indicia of reliability to make an
exception to the hearsay rule. Because
a psychologist had testified that it was
not unusual for children who have
been sexually abused to recant their
statements and defendant did not argue
that the victim’s statements lacked suf-
ficient indicia of reliability, the court
stated that the unavailability require-
ment did not apply in this case in view
of the great difference between ftrial
testimony and out-of-court statements
of the alleged victim. Johnson v. State,
732 S.W.2d 817 (1987), 24 CLB 268.
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Arkansas Defendant was convicted of
carnal abuse in the first degree. On
appeal, he challenged the constitution-
ality of Rule 803(25) of the Arkansas
Rules of Evidence and the admissibility
of two videotaped statements by vic-
tim, his seven-year-old daughter under
Section 43-2036 of the Arkansas Stat-
utes Annotated (Supp. 1985). Trial
court, relying on Rule 803(25), had
permitted the state to play the video-
taped interviews during trial. The
videotapes showsad the victim describ-
ing and demonstrating with two dolls
the incidents of sexual contact between
defendant and herself. Defendant was
not notified that two interviews were to
take place, and his attorneys were not
present for either session.

Held, conviction reversed. Rule
803(25) permits statements made by a
child under age 10 to be admitted in
criminal proceedings when those state-
ments concern sexual offenses, child
abuse, and incest committed against
that child. The admission of such hear-
say statements are conditioned on a
hearing conducted by the court, out-
side the presence of a jury, in which
the court determines the likelihood of
trustworthiness of the statement using
criteria enumerated in the rule. Since
victim had testified at trial and had
been subject to unbridled cross-exami-
nation by the defense, the court reject-
ed defendant’s contention that hearsay
evidence admitted conc ...ng victim’s
statements under Rule 803(25) vio-
lated the confrontation clause. Specific
provisions for videotaped statements
are provided in Section 43-2036. Sec-
tion -43-2036 requires the videotaped
deposition of the child to be taken
before a judge in chambers in the
presence of the prosecuting attorney,
defendant, and his attorneys. It also
requires examination and cross-exami-
nation of the alleged victim to proceed
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at the taking of the videotaped depo-
sition. Since Section 43-2036 was not
complied with, the court held that trial
ccart erred in receiving the videotape
into evidence, and the conviction was
reversed. Cogburn v. State, 732
S.W.2d 807 (1987), 24 CLB 274.

Kentucky Defendant was convicted
of sodomy and sexual abuse. Although
there was no physical or medical evi-
dence of the acts, there was a video-
taped interview with the four-year-old
victim, defendant’s daughter, in which
she told and demonstrated with ana-
tomically correct dolls what had hap-
pened with her father. The videotaped
interview was admitted into evidence
before the jury pursuant to Ky. Rev.
Stat. Ann. § 421.350(2). The trial
court refused defendant’s request to
suppress the videotaped testimony of
the child. Defendant appealed, stating
that the videotape was an impermissi-
ble, unsworn, out-of-court statement.
Held, reversed. The Supreme Court
of Kentucky stated that in the case of
young children, the trial court must
determine a child competent to testify
before that child can become a witness,
The court found KRS 421.350(2) to
be an unconstitutional infringement of
the inherent power of the judiciary as
declared in Sections 27 and 28 of the
state constitution, because it permitted
the testimony of young children who
had not been determined competent to
testify by the court to be admitted as
evidence. Also, the statute constituted
a legislative interference with the au-
thority of the judiciary to conduct an
orderly system of justice, because it
permitted a child to be a witness with-
out first having taken an oath to tell the
truth., Because the trial court did not
first determine the child competent to
testify in this case, the videotaped tes-
timony was accordingly held to be
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inadmissible as evidence. Gaines v.
Commonwealth, 728 S.W2d 525
(1987).

Missouri Defendant was convicted of
first-degree sexual abuse and third-
degree assault. The victim, defendant’s
eight-year-old stepdaughter, was al-
lowed to testify about the incidents of
abuse without a prior determination of
competency pursuant to Mo. Ann. Stat.
§ 491.060(2). Section 491.060(2)
creates rebuttable presumptions that a
child less than ten years of age is not
competent to testify except when that
child is alleged to be a victim of offense
against the person, sexual offense, or
offense against the family. On appeal,
defendant argued that the statute was
unconstitutional because it denied him
equal protection under the law as guar-
anteed by the Fourth and Fifth
Amendments to the United States Con-
stitution and Mo. Const, art I, § 2.

Held, affirmed. The Supreme Court
of Missouri stated that in equal protec-
tion claims, if a statutory classification
neither burdens a suspect class nor im-
pinges upon a fundamental right, then
it need only be rationally related to a
legitimate governmental interest to be
valid. The well-established rule is that
the legislature has the plenary power to
prescribe or alter rules of evidence ab-
sent an express constitutional guaran-
tee to the contrary. The classification
made by Section 491.060(2) did not
operate to the disadvantage of a sus-
pect class nor did it impinge upon a
fundamental right. Since he had the
opportunity to cross-examine the child,
defendant was not deprived of a fair
trial or any meaningful opportunity to
defend against the abuse charges when
the child was allowed to testify. Sec-
tion 491.060(2) does not arbitrarily
classify various criminal offenders as
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argued by defendant. Because the pre-
sumption of competency made by Sec-
tion 491.060(2) is made applicable
only when the child’s testimony is criti-
cal to the prosecution and such a pre-
sumption is not necessary when the
child’s testimony is not the only direct
link between the accused and the
crime, the court determined that the
distinction was a rational one, made to
further the legitimate state interests of
protecting the welfare of children and
enacting procedural and evidentiary
rules to effectively enforce state crim-
inal statutes. Thus, Section 491,060(2)
did not deny defendant equal protec-
tion. State v. Williams, 729 S.W.2d
197 (1987) (en banc).

ADMISSIBILITY AND WITNESSES
§ 13.20 Relevancy and prejudice

Arizona Defendant was convicted of
first-degree murder, unlawful trans-
portation of marijuana, and conspiracy
to unlawfully transport marijuana. He
appealed, contending that the trial
court erred by admitting photographs
of the victim’s charred body and skull
into evidence., The photographs, he
argued, were highly prejudicial and did
not prove that defendant was the per-
petrator.

Held, reversed and remanded for a
new trial. Although the photographs
were relevant to identify the deceased
and to show how the crime was com-
mitted, relevance alone does not
determine whether photographs are ad-
missible evidence. They are admissi-
ble only if their probative value out-
weighs their inflammatory effect on the
jury. In this case, the inflammatory
effect substantially dwarfed any pro-
bative value. The fact that the victim
was killed and the manner of his death
were never in controversy. The only
issue being tried was the identity of the
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killer, and the photographs could not
contribute to a reasoned determina-
tion of that issue. State v. Chapple,
660 P.2d 1208 (1983) (en banc).

Maine Defendant, convicted of armed
robbery, argued on appeal that there
should be a reversal because a shotgun
found in his presence at the time of
arrest was improperly admitted into
evidence at trial. Defendant was iden-
tified two days after the robbery from
photographs. Police proceeded to his
girl friend’s apartment, where they
found defendant asleep on a bed. On
the floor, partially protruding from be-
neath the bed, was a shotgun; police
seized the weapon and arrested de-
fendant. At trial, witnesses stated that
defendant was armed with a rifle or
shotgun when he committed the rob-
bery and generally described the
weapon. The shotgun seized at the
time of defendant’s arrest matched the
witness’ description, but the prosecu-
tion offered it into evidence without
making a direct effort to authenticate
it as the weapon used during the crime;
the shotgun was admitted over defen-
dant’s objection that its probative value
was outweighed by its prejudicial im-
pact on the jury.

Held, affirmed. The Supreme Ju-
dicial Court of Maine found that the
trial judge had properly ruled that the
shotgun was relevant to the issue of
defendant’s identity. It was rational,
stated the court, to infer that defen-
dant “committed the crime because he
was later found to be in possession of
a weapon meeting the general descrip-
tion of that used in the commission of
the theft.” To lay a proper foundation
for admission of the weapon, the court
continued, it was not required that it
be directly and unequivocally identi-
fied as the gun used by defendant dur-
ing the crime; a sufficient foundation
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was established by the witness’ descrip-
tion. The danger of prejudice was not
great, suggested the court, because the
jury’s reason would not likely have
been overcome by the sight of the
shotgun; neither would the jury have
likely drawn an improper inference
concerning defendant’s character or
criminal propensities from his pos-
session of such a weapon. Accord-
ingly, it ruled, the trial judge had acted
within his discretion in admitting the
shotgun into evidence. State v. Forbes,
445 A.2d 8 (1982), 19 CLB 87.

Maryland Defendant, convicted of
armed robbery, burglary, and related
crimes, argued on appeal that the trial
court erroneously refused to permit
evidence that he lacked the requisite
intent. It was alleged that defendant
and Byrd had forcibly entered the
Owsik residence, threatened Mrs.
Owsik with guns, and removed various
items of property. Defendant con-
tended 'at trial that he and Byrd had
been recruited by Walker, who told
them that the purported crime had
been planned by Mr. Owsik, who in-
tended to submit fake insurance
claims. The trial court refused to al-
low defendant and his witnesses, Byrd
and Walker, to refer to the alleged in-
surance fraud during their testimony,
ruling that it was irrelevant.

Held, reversed and remanded. The
Maryland Court of Appeals held that
defendant was entitled to a new trial,
stating that evidence tending to show
defendant’s intent, as well as the prop-
erty owner’s consent or lack of con-
sent, was relevant and admissible.
Here, defendant had offered testimony
tending to establish that he lacked in-
tent to commit robbery and burglary
because he intended to enter and take
property from the Owsik residence
with the owner’s consent; thus, although
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he may have intended to participate in
an insurance fraud, he lacked intent
required to commit the crimes for
which he was tried. Accordingly, it
held that evidence concerning the in-
surance scheme should have been ad-
mitted. Leeson v. State, 445 A.2d 21
(1982).

Mississippi Defendant was convicted
of possession of marijuana with intent
to transfer or distribute it. During the
trial, a state expert testified on the
reasons why muarijuana was classified
as a controlled substance. Defendant
appealed concerning the admission of
this testimony and on other grounds.

Held, conviction affirmed. The court
stated that although the testimony was
not relevant and should not have been
permitted, the strength of the evidence
against defendant prevented a finding
of prejudice. The fact that the case was
not a “close” one also led to a finding
of harmless error on another appeal by
defendant based on the fact that the
prosecutor asked questions suggesting
the existence of evidence that was not
in fact brought before the jury. The
case was remanded for resentencing on
other grounds. Burns v. State, 438 So.
2d 1347 (1983).

Missouri Defendant was convicted of
two counts of first-degree murder for
which he was sentenced to death.
Undeyr the terms of a plea agreement,
in exchange for two concurrent thirty-
year terms of imprisonment, a co-de-
fendant was to plead guilty to two
counts of felony murder and to “tes-
tify truthfully” if called as a witness.
Co-defendant was endorsed as a wit-
ness by both the state and defendant;
however, prior to defendant’s trial,
the state announced that it did not
intend to have co-defendant testify.
The state’s motion in limine to pro-
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hibit any reference to co-defendant’s
plea agreement was sustained on the
condition that the state not call co-
defendant as a witness. On appeal,
defendant argued that the court erred
during the penalty phase of trial in
prohibiting him from introducing evi-
dence pertaining to the plea agreement
between co-defendant and the state.

Held, conviction affirmed. The court
determined that defendant made only a
vague and conclusory argument that
co-defendant’s plea agreement was
relevant as a mitigating factor since
the agreement did not pertain to defen-
dant’s character or prior record.
Whereas co-defendant’s - activities in
the crime were relevant to the circum-
stances of the offense, the bargain he
struck with the prosecutor was not.
Because defendant’s contention was in
essence a flawed assertion that the jury
may properly engage in a proportion-
ality review that takes into considera-
tion sentences awarded other defen-
dants, the court determined that trial
court did not abuse its discretion in
excluding evidence of the plea agree-
ment. State v. Schneider, 736 S.W.2d
392 (1987).

Pennsylvania  Defendant was con-
victed of vehicular homicide. While
driving at one o’clock in the morning,
defendant struck and killed a man who
was jaywalking, wearing sunglasses,
and drunk. Defendant appealed be-
cause the trial court excluded the evi-
dence of intoxication of the deceased
pedestrian, which was relevant to de-
fendant’s theory of the cause of the
accident.

Held, reversed and remanded. The
trial court had based its decision to
exclude the evidence on Xriner v.
McDonald, 223 Pa. Super. 531, 302
A.2d 392 (1973), which stated that
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intoxication of the pedestrian is in-
admissible in a civil case unless such
evidence proves unfitness to be cross-
ing the street. However, this case was
criminal and not civil. Unlike the civil
contest, the issue before the court was
not negligence or contributory negli-
gence, but rather causation: was de-
fendant’s conduct a direct and sub-
stantial cause of the injury? The court
believed that the trial court should
have admitted evidence of a pedes-
trian’s intoxication only if that evi-
dence was relevant and supported by
expert testimony that explains the
manner by which alcohol affects one’s
motor reflexes and sense of judgment,
since such testimony would help the
jury to understand a material element
of the crime, namely, causation. De-
fendant sought to demonstrate that de-
cedent had caused the accident, chal-
lenging the causal connection between
his conduct and the accident, the direct
connection that the commonwealth
must prove beyond a reasonable
doubt. - Commonwealth v. Uhrinek,
544 A.2d 947 (1988).

§13.25 Defendant’s silence
while in custody

Connecticut Defendant was convicted
of felony murder. At trial, he was
cross-examined by a prosecutor as to
his failure to make either a pre-arrest
or post-arrest statement to police in
regard to his role in the crime. De-
fendant had submitted himself to the
custody of the police, but, on the ad-
vice of counsel, had exercised his right
to remain silent, not answering a ques-
tion regarding a car he owned that was
found at the murder scene. In addi-
tion, defendant had failed to respond
to the prosecutor’s questions as to his
actions when he found out that he was
wanted. At trial, the prosecutor
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pointed to this silence as evidence of
defendant’s  culpability. Defense
counsel objected that the question con-
stituted an impermissible comment on
defendant’s right to remain - silent
by pointing to the fact that defendant
had never given a statement to police.
Defendant cited Doyle v. Ohio, 426
U.S. 610, 617-618, 96 S. Ct, 2240,
2243-2244 (1976), which held that a
post-arrest silence has ambiguous
meaning because it may be nothing
more than the exercise by an arrestee
of his right to remain silent in the wake
of the customary Miranda warnings
given a suspect at the time of his arrest,
and might have little or nothing to do
with guilt or innocence. Defendant at-
tempted to extend Doyle to include
the pre-arrest period.

Held, affirmed. The Connecticut
Supreme Court found that the ques-
tions addressed to defendant by the
prosecutor on cross-examination with
respect to his pre-arrest and post-
arrest silences were not violative of
defendant’s state and federal consti-
tutional rights to remain silent, in the
absence of a demonstration on the
record that government personnel in-
duced defendant’s post-arrest silence
by giving him a Miranda warning. At
the time of his initial questioning, de-
fendant was not under arrest, having
turned himself in to the police, and he
had not been given Miranda warnings
when he invoked his Fifth Amend-
ment rights. The court stated that it
adhered to the general principle that
a “pre-arrest silence under circum-
stances where one would naturally be
expected to speak may be used either
as an admission or for impeachment
purposes. . The circumstances,
of course, must be such that a reply
would naturally be called for even in
the pre-arrest setting.” Since defen-
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dant had never been issued Miranda
warnings, Doyle was inapplicable, and
there was no constitutional violation
in the cross-examination as to defen-
dant’s pre- and post-arrest silence.
State v. Leecan, 504 A.2d 480 (1986),
cert. denied, 106 S. Ct. 2922 (1986).

§ 13.35 Chain of possession

Yowa Defendant was convicted for
burglary and the determination that he
was an habitual offender. On appeal,
he contended that the trial court erred
in admitting into evidence a pair of
gloves because a proper chain of cus-
tody was lacking. At trial, an accom-
plice identified and claimed ownership
of a pair of gloves received into evi-
dence over defendant’s objection. In
particular, the accomplice testified that
he had loaned the gloves to defendant
on the night of the burglary. While he
did not specifically describe any distin-
guishing characteristics of the gloves,
he stated they were clean when he
loaned them and later they were dirty
and smelled of beef (the case involved
burglary and theft of beef). After de-
fendant and two other individuals were
arrested, the vehicle they occupied was
seized by the police, impounded and
searched. No gloves were found dur-
ing this procedure. Later, the owner
picked up the U-Haul truck and, while
cleaning it, one of the owner’s em-
ployees discovered the gloves lying on
the floor and turned them over to the
police. ' At trial, he identified the gloves
as the ones found in the truck.

Held, conviction affirmed. The Su-
preme Court of Iowa found that the
trial court did not abuse its discretion
in admitting the gloves into evidence
for two reasons. First, the gloves were
a solid object, and thev were properly
identified by both the owner-accom-
plice and the employee. Secondly,
there was no material change or altera-
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tion in the condition of the gloves.
Therefore, the chain of custodial evi-
dence provided an adequate foundation
for the admission of the gloves. State
v. Hutchison, 341 N.W.2d 33 (1983).

§ 13.40 Best evidence rule

Arkansas Defendant, a county tax
collector, was convicted of theft for
embezzling public funds and mal-
feasance in office. In calculating the
amount of the theft, a team of audi-
tors spent 3,700 hours over a nine-
month period examining books and
records maintained by defendant’s
office. At trial, 2 member of the audit
team was permitted to summarize the
audit findings from work sheets. De-
fendant argued it was error to allow
such testimony without first introduc-
ing the original documents.

Held, conviction affirmed. The Su-
preme Court of Arkansas ruled that
the contents of the voluminous docu-
ments, which cannot be presented in
court conveniently, may be received in
summary form. Here, it noted, hun-
dreds of original documents had been
examined by the auditors, who re-
corded their findings on worksheets;
both the original documents and work-
sheets were made available to defend-
ant for discovery and inspection. Ac-
cordingly, it concluded, the summary
nature of the auditor’s testimony was
proper. Mhoon v. State, 642 S.W.2d
292 (1982), 19 CL.B 490.

§ 13.45 Character and reputation
evidence

Georgia Defendant was convicted
of murdering his twenty-month-old
daughter. On appeal, he argued that
he was entitled to a reversal because of
the trial court’s erroneous ruling that
he had placed his character in issue;
that ruling enabled the State to intro-
duce evidence of his bad character,
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i.e., prior convictions for sodomy and
theft. The court’s disputed decision
came after the following cross-exami-
nation of a prosecution witness:

Q. [Y]ou don’t have such a good
feeling about Wayne Franklin,
do you?

A. He’s all right.

Q. ‘And you said Wayne’s all right.
I say you say that Wayne’s all
right?

A. Uh-huh.

Held, conviction affirmed. The Geor-
gia Supreme Court found that the
quoted exchange amounted to an in-
quiry into character and that, as a
matter of law, defendant had placed
his character in issue.

Consequently, the court held, the
State had the right to rebut the evi-
dence of defendant’s good character by
introducing evidence of prior convic-
tions for crimes of moral turpitude.
Even if error was committed, con-
cluded the court, it was harmless in
view of the remaining overwhelming
evidence of guilt. Franklin v. State,
303 S.E.2d 22 (1983), 20 CLB 69.

Missouri Defendant, convicted of
rape and kidnapping, argued on appeal
that there should be a reversal because
the trial court erroneously excluded
evidence relating to the victim’s prior
sexual conduct. Defendant had testi-
fied at trial in his own behalf, asserting
that the sexual activities were con-
sensual. The complaining witness, he
stated, had told him at that time that
she was having sexual problems with
her boyfriend. Defendant then sought
to introduce evidence that the com-
plainant had told medical personnel
who examined her after the alleged
rape that she had engaged in sex with
her boyfriend earlier that same eve-
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ning; he also called the boyfriend and
attempted to question him on the same
subject. The trial court refused to per-
mit those lines of inquiry, holding that
it was inadmissible under the state’s
rape-shield law. On appeal, defendant
asserted that the evidence was proba-
tive of “motive to have sex, motive to
lie, and motive to go to a hospital
[fear of pregnancy].”

Held, conviction reversed and case
remanded. ‘The Supreme Court of
Missouri found that the rape-shield law
creates only a presumption that evi-
dence of a victim’s prior sexual con-
duct is irrelevant. The statute, the
court continued, provides for excep-
tions and permits a trial judge to admit
such proof if it is relevant fo a material
fact or issue or is evidence of the “im-
mediate surrounding circumstances of
the alleged crime.” Here, the evidence
proffered by defendant went to the “im-
mediate surrounding circumstances”
of the alleged rape and was “highly
probative of the issues of consent and
[defendant’s] mental state.” It stated:

The evidence was not offered to
show a general inclination to have
a sexual experience, but, rather to
prove a specific motive. That it may
have been inflammatory is out-
weighed by the fact that this evi-
dence was extrinsic to defendant’s
own testimony, tending to corrob-
orate that testimony and concerned
statements and sexual acts that oc-
curred in very close temporal prox-
imity to the alleged rape.

Finding that the excluded evidence was
probative of consent, an element com-
mon to both the rape and kidnapping
charges, the court reversed both con-
victions and remanded for a new trial.
State v. Gibson, 636 S.W.2d 956
(1982), 19 CLB 269.
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Nebraska Defendant was convicted
of forcible sexual assault. The victim
was a woman whom he knew and with
whom he had had sexual relations on
five separate occasions in the presence
of and with the participation of the
woman’s husband. On the night of
the sexual assault, though, the
woman’s husband was not at home.
On that night, defendant went to the
weman’s home, and after gaining en-
trance to the home, refused to leave
when requested to do so by the
woman. Defendant thereupon sexu-
ally assaulted the woman after punch-
ing her in the mouth. At bench trial,
defendant moved to admit evidence
of the victim’s previous sexual rela-
tions with defendant, in order to show
that the sexual “relations” with the
woman on the night of the alleged
assault were consensual. The court
ruled that deferndant’s proof was in-
sufficient to establish the relevancy of
the victim’s past sexual behavior to
the act in question. On appeal, de-
fendant argued that the trial court
erred in not admitting evidence of the
woman’s past sexual activity with de-
fendant.

Held, conviction affirmed. The Ne-
braska Supreme Court ruled that evi-
dence of the victim’s previous sexual
relations with defendant was inad-
missible in the absence of evidence of
consent to the sexual act of which de-
fendant was convicted. By Nebraska
law, in order for evidence of a sexual
assault victim’s past consensual sex-
ual relations with a defendant to be
admissible, a defendant must prove
that the act for which he was prose-
cuted was also consensual. In the
present case, there was ample evi-
dence, including defendant’'s own
statements, that the sexual act com-
mitted by defendant was forcibly per-
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formed. When the victim reported
the incident, she was bloody and
bruised. A neighbor, to whom the
victim ran for help, testified that the
victim was crying hysterically and
bleeding when she sought the neigh-
bor’s assistance. An emergency room
physician, who treated the victim’s
wounds, also testified to her physical
condition, including the injuries sus-
tained. Finally, after his arrest, de-
fendant admitted that he “might” have
struck the victim and that it “could
be” possible that he had sexual rela-
tions with the victim against her will
on the night of the incident. Thus, in
the absence of either express or in-
ferential consent on the part of the
assault victim, the evidence of past
sexual relations with defendant was
properly excluded from evidence.
State v. Hopkins, 377 N.W.2d 110
(1985), 22 CLB 297.

Virginia Defendant was convicted of
murder for fatally shooting his father;
he claimed self-defense. On appeal,
he argued that the trial court errone-
ously excluded evidence of his good
character, as follows:

[Defense Attorney]: Are you aware
of the defendant’s general reputation
for violent behavior in the commu-
nity?

[Witness]: Yes, sir.

[Defense - Attorneyl: And what is
that reputation?

[Witness]: He has no reputation for
violent behavior in the community.
[Prosecutor]: Well, I would object
to that.

[Court]: The reputation for violence
in the community of the victim is
admissible to explain the reaction of
the defendant at the time. But the
defendant’s reputation for violence
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is not admissible. So I’ll sustain that
objection.

The state argued that (1) defendant
did not make a proper offer of proof
since “proof that defendant did not
have any reputation for violence is not
the equivalent of having a reputation
for being a peaceabie, law-abiding
citizen”; (2) the character evidence
was irrelevant because defendant ad-
mitted the physical act of shooting his
father; and (3) the error, if any, was
harmless,

Held, reversed and new trial or-
dered. The Supreme Court of Virginia
stated that an accused may offer evi-
dence of his good character for a trait
involved in the particular prosecution;
evidence of defendant’s general repu-
tation for violence or nonviolence is
relevant in a murder prosecution, it
stated, and the semantic distinction
relied on by the prosecution was not
of any import. Responding to the
prosecution’s second contention, the
court stated:

It is true that the admissibility of
character evidence is grounded upon
the premise: of improbability of
guilt by such a person, but a con-
cession of the physical act which
occurred is not synonymous with a
concession of guilt. A specific in-
tent is an indispensable element of
the murder, and character evidence
may tend to negate the existence of
the mens rea.

While there was evidence in the record
of defendant’s reputation for honesty
and his lack of prjor criminal involve-
ment, the court declined to find the
error harmless since there was no
other evidence of his reputation for
peacefulness. Barlow v. Common-
wealth, 297 S.E.2d 645 (1982), 19
CLB 384.
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Wisconsin Defendant was convicted
of rape. The trial court admitted di-
rect testimony by the complainant
that she was a virgin at the time of the
incident, and also admitted medical
testimony to the effect that com-
plainant had sustained a small tear in
her hymen, broken blood vessels and
swelling in the area. The court also
refused to admit evidence proffered by
the defense to establish that the com-
plainant, but not the defendant, had
gonorrhea at the time of the incident.
The court of appeals reversed convic-
tion.

Held, judgment reversed and con-
viction reinstated. The court examined
Wisconsin’s rape-shield law, which
provides that, subject to certain ex-
ceptions, “any evidence concerning the
complaining witness’ prior sexual con-
duct . . . shall not be admitted into
evidence . . ..” Itheld that this statute
does not necessarily preclude the ad-
mission of such evidence for another
proper purpose, so long as (1) the evi-
dence serves to prove a relevant fact
independent of the complainant’s prior
sexual conduct; (2) the probative
value of the evidence outweighs any
prejudice; and (3) a proper limiting
instruction is given. Since the plain
meaning of the words “prior sexual
conduct” includes the lack of sexual
activity, and since complainant’s testi-
mony did not establish any fact inde-
pendent of her prior sexual conduct,
that testimony was inadmissible. "The
court found that the doctor’s testi-
mony, along with other testimony by
complainant that she made several re-
marks to defendant to the effect that
she “didn’t do that,” could have been
admissible . because each was highly
probative on the issue of consent.
However, since a proper limiting in-
struction was not given in either case,
admission of this testimony was also
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erroneous. The court, however,
deemed the errors to be harmless based
on the weight of the evidence. The
court held that the evidence about
gonorrhea was also inadmissible on its
face under the rape-shield law, and
that since the improper admission of
the virginity evidence was harmless,
there was no basis to hold that ad-
mission of the proffered evidence
would have changed the result. State
v. Gavigan, 330 N.-W.2d 571 (1983).

§ 13.50 Proof of other crimes

Georgia Defendant was convicted of
murder and possession of a firearm.
He appealed, contending that the trial
court erred in allowing testimony of
prior unprovoked assaults defendant
committed by shootings.

Held, affirmed. The evidence was
properly admitted. Defendant’s prior
crimes were sufficiently similar to the
crime for which he was convicted to
prove defendant’s tendency to respond
to a dispute’ with a2 gun. Since de-
fendant claimed self defense, evidence
of previous unprovoked attacks was
relevant to show malice, intent, mo-
tive, and bent of mind. Gentry v.
State, 301 S.E.2d 273 (1983).

Nevada  Defendants, convicted of
armed robbery, argued on appeal that
evidence of criminal activity unrelated
to the crime charged was erroneously
admitted through the testimony of a
police detective and required reversal.
At trial, the detective testified that wit-
nesses identified defendants from
photographs that he had obtained from
the homicide division. The defense
counsel objected to the reference to
the homicide division, but rejected the
trial court’s offer to give a limiting in-
struction because they felt that such
an admonishment would highlight the
detective’s statement.
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Held, affirmed. The Supreme Court
of Nevada noted the general rule that
evidence of prior criminal activity is
admissible only for limited purposes
and only if its probative value out-
weighs its prejudicial effect, affirmed
the convictions. The rule against in-
troduction of previous offense testi-
mony is not violated, said the court,
unless the testimony is prejudicial to
the defendant. Here it found, the
reference to the homicide division was
too tenuous to have damaged the de-
fendants. Coats v. State, 643 P.2d
1225 (1982), 19 CLB 88.

North Carolina Defendant was con-
victed of assault with a deadly weapon
with intent to kill, inflicting serious in-
jury, kidnapping, and first-degree
murder. On appeal, he argued that
testimony of the victim of a prior rape
should not have been admitted since
he had stipulated to the prior convic-
tion. However, defendant never stipu-
lated that the Georgia rape conviction
involved the use or threat of violence
to the victim even though an element
of rape under Georgia law is the “use
or threat of violence to the person.”
When  the state sought to introduce
testimony of the rape victim, defend-
ant objected on the ground that his
stipulation foreclosed the state from
establishing that the prior conviction
involved the use or threat of violence.
The victim took the stand and stated
that defendant had raped her at knife
point, threatening to kill her and her
young daughter.

Held, affirmed. There was no error
in the trial court’s admission of the
rape victim’s testimony. The use or
threat of violence in the commission
of a prior felony may be proven or re-
butted by the testimony of witnesses,
and the state may introduce evidence
thereof notwithstanding defendant’s
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stipulation of the record of conviction.
The state should be allowed to per-
form its duty to prove each aggravat-
ing circumstance of a crime beyond a
reasonable doubt. If defendant had
committed a particularly heinous
crime in the past, the jury should be
so informed. Conversely, defendant
should be allowed to offer evidence in
support of possible mitigating circum-
stances instead of being bound by the
state’s stipulation. State v. McDoug-
all, 301 S.E.2d 308, cert. denied, 104
S. Ct. 197 (1983).

North Dakota Defendant was con-
victed of driving while under the in-
fluence of alcohol. On appeal, he
argued that the state’s complaint im-
properly alleged defendant’s’ prior
conviction for a similar offense, and
that admission of evidence of the prior
conviction was prejudicial. Under
North Dakota law, a class B misde-
meanor for drunken driving can be
enhanced to a class A misdemeanor
by evidence of a prior conviction for a
similar offense.

Held, affirmed. The court noted
that its own jurisdiction and the weight
of authority supports the view that,
with no statutes to the contrary, a prior
conviction resulting in an enhanced
penalty for subsequent convictions for
drunken driving must be alleged in the
complaint or information. Defendant
should be notified of the exact nature
of the charge against him, and should
have an opportunity to meet the al-
legation of prior convictions. The
evidence was not too prejudicial for
admission because its probative value
outweighed any danger of unfair preju-
dice. The danger of prejudice was
minimized by the judge who limited
live witness testimony to the recitation
of defendant’s naime, the type of of-
fense, and the date of conviction.
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Furthermore, it was clear that the
prior conviction was not the sole rea-
son for the subsequent conviction.
The record showed defendant’s biood
alcohol test to be well beyond the 0.10
percent presumption of intoxication.
State v. Edinger, 331 N.W.2d 553
(1983).

§ 13.55 Proof of other bad acts

Arizona Defendant was convicted of
first-degree murder. On appeal, he
challenged the trial court’s admission
of evidence of a prior murder attempt
upon the victim, in the form of the
victim’s hearsay statements. Two wit-
nesses testified that eleven months be-
fore her death, they had contact with
the victim, who was bleeding and in a
stupor. . Victim told both witnesses
that defendant had drugged her and
tried to kill her. Defendant challenged
the admission of the victim’s state-
ments on three grounds: (1) the inci-
dent constituted an inadmissible prior
bad act; (2) the statements were in-
admissible hearsay; and (3) the ad-
mission of the testimony denied de-
fendant his Sixth Amendment right to
confrontation.

Held, affirmed. The incident did
not constitute an inadmissible bad act
presented to prove defendant’s char-
acter and that he acted in conformity
therewith. Instead, it was presented
as evidence of defendant’s ill will
toward the victim and his ability to
premeditate her murder. It was ad-
missible to rebut defendant’s claimed
inability to harm the victim because
of his love for her. Admission was
also proper under the “excited utter-
ance” exception to the hearsay rule
because the victim’s statements related
to a startling event and were spon-
taneous. Defendant’s contention that
the statements were inadmissible be-
cause the victim was drugged when she
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uttered them was incorrect. It is un-
questionable that drugs can impair
one’s . ability to perceive and com-
municate. However, the question of
the reliability of drug-influenced state-
ments should be for submission to the
jury. Finally, admission of the vic-
tim’s statements did not deny defend-
ant his right to confrontation. Absent
cross-examination of the declarant, the
confrontation clause is satisfied if the
hearsay statement has a high degree
of reliability. Generally, any evidence
falling within the “excited utterance”
exception would for that reason alone
satisfy the reliability requirement. In
addition, much of what the declarant
said was corroborated by independent
evidence . State v. Jeffers, 661 P.2d
1105 (1983).

§ 13.60 Proving intent

New Hampshire Defendant was con-
victed of disposing of stolen property,
a stereo system. The stereo and a
handgun had both been stolen from
the complainant’s home at the same
time. The stereo was recovered from
a party who bought it from defendant;
the handgun was not recovered.

At trial, testimony established that
defendant had attempted to sell both
the stereo and a handgun identical to
the one stolen from the complainant
to a third party on the day of the theft.
It was also shown that defendant, an
acquaintance of the complainant, was
very familiar with the handgun. On
appeal, defendant argued that testi-
mony relating to the handgun was un-
duly prejudicial because it suggested
that he had stolen the weapon, an un-
charged crime.

Held, conviction affirmed. The Su-
preme Court of New Hampshire found
that the disputed evidence was ad-
mitted properly. Evidence concerning
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defendant’s familiarity with the hand-
gun, it stated, was relevant on the issue
of defendant’s knowledge that the
stereo was stolen because it showed
that, if the revolver had been presented
to him along with the stereo, he would
have recognized the gun as having
been stolen from (the complainant)
and would therefore have known or
believed that 'the stereo was also
stolen. The trial judge, continued the
Court, had . specifically instructed the
jury to consider the testimony only on
the issue of defendant’s intent; more-
over, it found, there was no reason to
believe that the implication that de-
fendant had stolen the handgun and
the stereo at the same time caused the
jury “to view him in a substantially
more negative light” than if the evi-
dence was limited to theft of the stolen
stereo only. Accordingly, it concluded
that the probative value of the dis-
puted evidence was not outweighed by
any prejudicial effect it may have had.
State v. Donovan, 462 A.2d 125
(1983), 20 CLB 178.

Pennsylvania Defendant was accused
of bludgeoning his victim to death and
of robbery. Convicted of second-
degree murder and robbery and
sentenced respectively to life-imprison-
ment and ten to twenty years concur-
rently, he filed a direct appeal. At the
trial, his counsel had maintained that
defendant, who was seventeen years
old at the time of the incident in ques-
tion, and suffered from organic brain
damage and mild retardation, was, due
to his diminished capacity, incapable
of forming an intent to kill or commit
robbery. The defense at trial was that
he was guilty only of third-degree mur-
der and theft. Among defendant’s
contentions on appeal was that the
trial court erred in excluding testi-
mony of a clinical psychologist offered
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by the defense to establish that defen-
dant lacked the specific intent to ¢com-
mit robbery at, or about, the time of
the murder. Defendant asserted that
he should have been given the op-
portunity to establish diminished ca-
pacity sufficient to negate the requisite
intent to commit robbery as a defense
against the robbery charge and against
application of the felony murder doc-
trine.

The query, posed on direct exami-
nation, that the trial court deemed in-
admissible was:

Now, Dr. Cooke, were you able to
form an opinion with a reasonable
degree of scientific certainty as to
whether or not Marvin Garcia [de-
fendant] had an intent to steal any-
thing from Mrs. Schmidt prior to or
before committing this homicide?

Held, affirmed. The Supreme Court
of Pennsylvania upheld the trial court’s
objection to this question. The court
held proper psychiatric testimony ad-
missible only to negate the specific in-
tent required to establish first-degree
murder. Therefore, the determination
of whether defendant ever formed an
intent to rob, and if so, when he
formed such intent, had to be made
on the basis of the factual circum-
stances surrounding the criminal epi-
sode as developed by demonstrative
evidence and testimony other than
psychiatric expert testimony. The
chief justice, concurring in the ruling
on inadmissibility of the question, dis-
agreed with the conclusion in the main
decision that psychiatric testimony is
admissible only to negate the specific
intent required to establish first-degree
murder. If proper evidence had been
offered by the defense, either psychi-
atric or otherwise, to negate the specific
intent required by the underlying

1989 CUMULATIVE SUPPLEMENT NO. 2

§13.70

felony, that evidence should have been
submitted to the jury for its assess-
ment in the determination of the ap-
plicability of the felony murder prin-
ciple to the case. Commonwealth v,
Garcia, 479 A.2d 473 (1984), 21
CLB 186.

Pennsylvania Defendant was con-
victed of first-degree murder and crim-
inal conspiracy. On appeal, he
claimed that the evidence was insuffi-
cient to establish a shared intent to
kill the victim. Defendant and his co-
conspirators had been selling drugs in
a housing project. He had expressed
an intent to kill the deceased, whom
he believed was interfering with his
drug business. In defendant’s pres-
ence, a coconspirator shot and killed
deceased at the residence where the
illicit business was being conducted.
Defendant assisted in disposing of the
body and concealing the murder
weapon. He then told a friend that he
had killed deceased, and admonished
him not to disclose that confidence.

Held, conviction affirmed. The
commonwealth’s evidence of shared
intent to kill went beyond and the de-
fendant’s presence at the scene of the
crime. The evidence of defendant’s
stated intent to kill deceased, his help
in concealing the crime, and his sub-
sequent admission of his participation
provided an adequate basis for the
jury’s verdict and the inference of his
shared intent to kill deceased. Fur-
thermore, the nature of the killing, a
shotgun blast to the head at short
range, established a specific intent to
take life. Commonwealth v. Rodgers,
456 A.2d 1352 (1983).

§ 13.70 Circumstantial evidence

Florida Defendant was convicted of
a double murder based upon evidence
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that his fingerprints were found on
various objects in the victims’ home;
the fingerprint evidence, he argued,
was insufficient to sustain the convic-
tion. At trial, he had testified that he
handled the items on the day before
the killings when he and the victims’
nephew, a friend, had performed some
household chores.

Held, reversed and remanded. The
Supreme Court of Florida noted that
the case against defendant was entirely
circumstantial and thus subject to a
“special standard of review.” It
stated: ‘“Where the only proof of guilt
is circumstantial, no matter how
strongly the evidence may suggest
guilt, a conviction cannot be sustained
unless the evidence is inconsistent with
any reasonable hypothesis of inno-
cence,” Here, said the court, the fin-
gerprint evidence was the only proof
of defendant’s involvement in the mur-
ders and the state “failed to establish
that [defendant’s] fingerprinis could
only have been placed on the items at
the time the murder was committed.”
Moreover, it found, defendant’s expla-
nation was reasonable and not incon-
sistent with the state’s proof. Jar-
amillo v. State, 417 So. 2d 257
(1982), 19 CLB 178.

§ 13.80 —Flight

Indiana Defendant, convicted of rob-
bery and theft, argued on appeal that
a reversal was required because the
trial court erred in charging the jury
that evidence of defendant’s flight from
police could be considered by them as
evidence of consciousness of guilt. At
trial, it was established that defendant
robbed the complainant in her apart-
ment at gunpoint, taking cash, jewelry
and car keys. She then discovered that
her car was missing. Three days later,
a state trooper observed defendant
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make an illegal U-turn and attempted
to pull defendant over for the traffic
violation. Defendant refused to pull
over and increased his speed; he was
finally stopped at a road block and a
check on the car revealed that it had
been stolen. On appeal, he argued that
his attempted flight from police related
only to the traffic violation and not the
robbery-theft charges, and that the
jury was misled by the trial judge’s
instruction on flight. ,

Held, conviction affirmed. The Su-
preme Court of Indiana rejected de-
fendant’s claim stating that “[i]t is well
established that flight may be con-
sidered as circumstantial evidence of
guilt.” To ascertain whether a jury
instruction on flight is applicable, con-
tinued the court, “all reasonable in-
ferences that may be drawn from the
evidence must be considered.” Here,
it found, defendant was fleeing from
police in a car three days after it was
stolen, supporting the reasonable in-
ference that defendant would not have
fled if the car were not stolen. Ac-
cordingly, concluded the court, the in-
struction on flight was relevant to the
charges and was not given erroneously.
Potter v. State, 451 N.E.2d 1080
(1983), 20 CLB 173.

§ 13.90 Exhibits

New Mexico Defendant was con-
victed of vehicular homicide. He ap-
pealed, arguing that the trial court
abused its discretion in refusing his
request to have the jury view the acci-
dent scene. The reasons for his re-
quest were to prove that the victim was
blinded by the sun when she attempted
to cross the intersection and that it
would have been impossible for an
eyewitness to see defendant’s car from
where she claimed to have seen it. The
state presented evidence that at the
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time of the accident, defendant’s blood
had a high alcohol content and he was
driving between ten and twenty-five
miles per hour above the speed limit.

Held, affirmed. The trial court did
not abuse its discretion in denying de-
fendant’s request because the .view
would not have substantially aided the
jury in reaching a correct verdict.- The
jury was entitled to find defendant
guilty upon proof that he was intoxi-
cated at the time of the accident. The
proof of negligence on the victim’s
part that defendant wanted to ‘estab-
lish via the view would have been of
value only if it established that the
victim’s negligence was the sole cause
of the accident. In light of the sub-
stantial evidence of defendant’s in-
toxication, this would have been im-
possible to establish. Furthermore, the
jury could have inferred from the testi-
mony it heard that the victim’s vision
was impaired by the sun. Finally, the
conditions of the accident scene would
not have been the same in July, when
the trial took place, as they were the
previous November when the accident
occurred. State v. Maddox, 660 P.2d
132 (App. 1983).

§ 13.95 Opinion evidence

Indiana Defendant, convicted of bur-
glary, argued on appeal that there
should be a reversal because the trial
court erroneously refused to allow
prosecution witness to give opinion
evidence on cross-examination. It was
established at trial that police arrived
at the subject premises, a house owned
by Reid, approximately two minutes
after receiving a report that someone
was kicking down the front door.
Upon arrival, they found the door
broken open, with the premises in dis-
array and defendant hiding under the
bed. Defendant claimed that he had
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gone to the premises to visit Reid; ar-
riving to find the door broken open,
he entered to check on Reid’s safety
and hid from: police because he was
wanted on an unrelated charge. To
give validity to defendant’s account,
defense counsel attempted to question
prosecution witness as to whether the
crime could have been committed
within two minutes and whether de-
fendant could have entered after the
crime occurred, but before police ar-
rived. However, prosecution objec-
tions were sustained, which rulings de-
fendant claimed constituted reversible
error.

Held, conviction affirmed. The In-
diana Supreme Court noting the gen-
eral rule that witnesses may testify
only to specific statements of fact, not
opinions. While opinion testimony
may be given in certain exceptional
circumstances, it is not permissible
“when the jurors are as well qualified
to form an opinion on the facts as the
witness.”

The court stated:

Here the defendant’s questions
called for opinions from the wit-
nesses which are within: the jurors’
knowledge. The jurors were pre-
sented with the circumstances of the
crime, and the defendant’s version,
and the time element. The jury was
well qualified to form an opinion as
to the possibility of the defendant’s
actions under the circumstances. In
fact, it was the jury’s role to do so as
the trier of fact.

1t concluded that the trial court had
not erred in sustaining the State’s ob-
jections. Hensley v. State, 448 N.E.2d
665 (1983), 20 CLB 73.

New Jersey State appealed for cer-
tification of the reversal of defendant’s
conviction for death by automobile. A
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state trooper, while patrolling, dis-
covered an accident. While at the
scene of the accident, he made notes,
drew diagrams, and ordered pictures
be taken. The officer believed that de-
fendant was off the road when he hit
the victim, because of where the car
was situated. Defendant claimed he
did not see the victim. Because the
officer was not an accident reconstruc-
tion expert, defendant contended the
trial court erred when it allowed the
officer to express his opinions about
the point of impact.

Held, reversed and conviction rein-
stated. The court stated a lay witness
may give his opinion in matters of
common knowledge and observation.
The court proceeded to give numerous
examples of cases where a lay witness,
who had knowledge of a field, gave
opinions about facts he witnessed. In
this case, the officer had training and
substantial experience in accident in-
vestigation. He based his opinion on
his experienced observations, not on
any unknown assumptions. The court
believed these observations provided
sufficient evidence on which to base
an opinion about the point of impact.
State v. Labrutto, 553 A.2d 335
(1989).

Norxth Carolina Defendant was con-
victed of sexual abuse.  He argued on
appeal that he was entitled to a new
trial because an expert psychiatric wit-
ness, testifying for the prosecution as
to the results of his examination of the
complainant, was erroneously per-
mitted to express his opinion of de-
fendant’s guilt.

The challenged testimony was ad-
duced as follows:

Q. Doctor Danoff, do you have an
opinion based upon your medical
training and experience as to
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whether or not James was fantasiz-
ing in any manner in his account of
this situation?

Objection.

Court: Overruled; you may answer,
A. Yes, I do.

Court: The answer to that question
is yes or no; do you have an opin-
ion?

A. Yes, I do.

Q. What is that opinion?

A. That an attack occurred on him;
that this was reality.

Motion to strike.

Court: Motion denied.

Held, reversed and new trial or-
dered. The North Carolina Supreme
Court agreed with defendant that the
expert’s testimony that “an attack oc-
curred on (complainant), that this was
reality” exceeded the proper function
of expert testimony as an aid to the
jury in determining factual issues and
amounted to an improper opinion that
defendant was guilty.  Expert testi-
mony is admissible, said the court, if:

(1) the witness because of his ex-
pertise is in a better position to have
an opinion on the subject than the
trier of fact.

(2) the witness testifies only that
an event could or might have caused
an injury but does not testify to the
conclusion that the event did in fact
cause the injury, unless his expertise
leads him to an unmistakable con-
clusion and (3) the witness does
not express an opinion as to the de-
fendant’s guilt or innocence.

Here, it found, the expert was prop-
erly qualified under the first criteria
but his testimony violated the second
and third criteria. The expert, con-
tinued the court, did not testify that
the complainant’s mental state was
consistent with one who had been
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sexually attacked or that such an at-
tack “could” have caused his mental
state; rather, the testimony was that
such an attack had occurred. Accord-
ingly, said the court, the expert’s testi-
mony - was unresponsive and shouid
have been stricken. Refusing to find
the error harmless because the case in-
volved close questions of credibility,
it reversed. State v. Keen, 305 S.E.2d
535 (1983), 20 CLB 171.

§ 13.110 Stipulations as evidence

Missouri Defendant, convicted of
murder for setting a fire which took
five lives, argued on appeal that the
trial court erred in allowing photo-
graphs of the burned victims into evi-
dence. Admission of the photos was
unnecessary to resolve any disputed
issue in the case and served only to
inflame the jury, defendant contended,
because he had offered to stipulate to
the cause of death.

Held, conviction affirmed. The Su-
preme: Court of Missouri noted that
the state was not obligated to accept
defendant’s offer to stipulate. As the
state must bear the burden of proving
a defendant’s guilt beyond a reason-
able doubt, continued the court, “it
should not be unduly limited as to the
manner of satisfying this quantum of
proof.” State v. Clemons, 643 S.W.2d
803 (1983), 19 CLB 488.

8 13.115 ldentification evidence

“Evidence and Trial Advocacy Work-
shop: Relevancy and Exclusion of
Relevant Evidence: Admissibility of
Evidence of a Scientific. Principle or
Technique—Application of the Frye
Test,” by Michael H. Graham, 19
CLB 51 (1983).

Georgia Defendant was convicted of
murder and aggravated assault. On
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appeal, defendant argued that the as-
sault victim’s “show-up identification”
of him as her assailant violated due
process, and that the trial court erred
1n refusing 1o allow him to impeach the
victim’s  testimony with a record of
her conviction for aggravated assault.
At the trial, the victim testified that
while driving she heard a shot from a
taxicab. After she backed her car
toward the taxicab, she observed a
man disembark from the cab and ap-
proach her. She testified -that the
man shouted “I don’t need no damn
witnesses,” shot into her car, and as-
saulted her. At her request, a patrol-
man drove to the scene and discov-
ered that the cab driver was dead.
Afterwards, the victim identified de-
fendant, who was driving by in a car,
as her assailant. Defendant was then
arrested. The victim testified that she
had not known defendant but had seen
him once or twice before. The record
showed that at the time defendant was
arrested, the arresting patrolman had
been informed by several of the defen-
dant’s friends that defendant had beeu
with them for the past two hours and
that the patrolman dispersed the group
without . taking any statements. The
record also showed that the victim had
been sentenced to three years on pro-
bation for aggravated assault under the
Georgia First Offender Act.

Held, conviction reversed. The vic-
tim’s identification of defendant as her
assajlant did not violate due process.
Under the circumstances, there was
little potential for improper and preju-
dicial influence by the state because
the identification was made spon-
taneously -at a time when defendant
was not under police suspicion for the
commission of any crime. The identi-
fication procedures were not imper-
missibly suggestive. However, the trial
court erred in refusing defendant an
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opportunity to impeach the witness
with evidence of her prior conviction.
In balancing the right of a first of-
fender to be protected against having
the stigma of a criminal record as op-
posed to the right of a criminal de-
fendant to impeach a prosecution wit-
ness, the latter must prevail. Such
error was harmful because the case
against defendant rested entirely on
the identification testimony. Gilstrap
v. State, 301 S.E.2d 277 (1983).

Indiana Defendants were convicted of
the robbery of a Wendy’s restaurant.
About one hour after the robbery, de-
fendants were detained by the police.
Six witnesses to the robbery were
brought by the police to the site where
defendants were detained. When the
witnesses and the police arrived at the
location where defendants were de-
tained, the witnesses were lined up and
defendants were placed in front of
them. The witnesses identified defen-
dants as the robbers, and defendants
were arrested.. At trial, two of the
witnesses, both of whom were res-
taurant employees, testified against de-
fendants. However, there was con-
flicting testimony as to what the police
officer who escorted the witnesses to
the site where defendants were de-
tained told the witnesses on the way.
Some testimony was offered that the
officer implied that the police had sus-
pects they believed to be the robbers.
Other testimony related that the police
officer only told them that the police
had persons they wanted the witnesses
to view for pussible identification. The
witnesses’ identification testimony was,
nonetheless, admitted and was used to
convict defendants. On appeal, defen-
dants argued that the manner in which
the initial identification of defendants
by the witnesses was handled was un-
duly suggestive and tainted the relia-
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bility and admissibility of the wit-
nes 3§’ in-court testimony.

Held, affirmed. The Indiana Su-
preme Court declared that the iden-
tification testimony of the witnesses
was properly admitted at trial. The
court stated that the criterion for ad-
mission” of identification. testimony is
the reliability of the identification. It
must be determined whether, if sug-
gestion occurred, the suggestion was
so great as to result in a very sub-
stantial likelihood of misidentification.
The court noted that unnecessary sug-
gestion alone does not make the iden-
tification testimony inadmissible. The
question to be answered is whether,
under the totality of the circumstances,
the identification was reliable despite
the suggestiveness of the confronta-
tion procedure. The court stated that
the reliability of an identification de-
pends on' the opportunity of a witness
to see the criminal at the time of the
crime, a witness’ degree of attention,
the accuracy of his prior description
of a criminal, the level of certainty dis-
played by a witness at the time of
identification, and the amount of time
that passed between the crime and the
confrontation. In this case, the two
witnesses who testified were close to
defendants at the crime scene, their
descriptions of defendants were ac-
curate, and they confronted defendants
about one hour after the crime. Con-
sidering the facts and circumstances of
the case, the witnesses’ identifications
were reliable, and the trial court prop-
erly admitted their testimony. Hamlet
v. State, 490 N.E.2d 715 (1986).

Minnesota Defendant was convicted
of criminal sexual conduct and aggra-
vated robbery. A year after the inci-
dent, the complainant spotted de-
fendant. She contacted police, who
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showed her a photographic display
which contained defendant’s picture
and other pictures. She positively
identified defendant based on the pic-
tures, and repeated her identification
at a subsequent confirmatory lineup
and at trial. On appeal, defendant
complained of the identification pro-
cedure, arguing that the lineup was
unfair in that he was the only person
in the lineup whose picture had been
shown to the witness. He also argued
that he was prejudiced by the trial
court’s admission of police identifica-
tion photographs of him.

Held, conviction affirmed. The
court held that, since the complainant
had identified defendant’s picture, the
lineup was merely a confirmatory line~
up, and the identification procedure
thus did not create a very substantial
likelihood of irreparable misidentifica-
tion. It further pointed out that if the
complainant had failed to identify him
from the photographs, the lineup
would have been open to question on
that ground. As to defendant’s second
claim, the court held that the general
reason for generally excluding police
identification photographs is the risk
that the jury might improperly infer
from them that the defendant has a
serious prior criminal record. The
probative value of such photographs
must be balanced against their po-
tential prejudice, and the court found
no prejudicial error after applying this
test. State v. Russell, 330 N.W.2d 459
(1983).

§13.120 —Courtroom identification

Washington Defendant was convicted
on four counts of aggravated first-de-
gree murder. He appealed, contending
that the trial court improperly ad-
mitted four “in life” photographs of
the victims. During the trial, the de-
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fense had objected to the photographs,
arguing that they were irrelevant and
unfairly prejudicial and offered to
stipulate to the victims’ identities in
order to remove that issue from the
case. The pictures were admitted,
nonetheless.

Held, affirmed. State law mandates
that when named victims have been
killed, the prosecution must prove the
victims’ identification. Defendant con-
tended that this point of law became
irrelevant when he offered to stipulate
to the identity of the victims. The
court said that if the state does not
agree to the stipulation, the issue re-
mains open and the state can proceed
to prove its case in the manner that it
sees fit, subject to restrictions. The
photographs’ value must in no way be
outweighed by unfair prejudice to de-
fendant. A trial court’s decision in
this area could be reviewed only when
no reasonable person would take the
position adopted by the trial court.
The court concluded that the trial
court did not abuse its discretion in
admitting the photographs, and, there-
fore, did not violate defendant’s due
process rights. State v. Rice, 757 P.2d
889 (1988).

West Viriginia  Defendant appealed
his conviction for second-degree sex-
val assault. Before defendant was ar-
rested, an officer took him to the vic-
tim’s home, but she could not identify
him as the man who raped her. Defen-
dant claimed that this impermissible
“show up” identification tainted the
pretrial process.

Held, conviction affirmed. The
court explained that although the
“show up” was impermissible, the vic-
tim’s failure to identify = defendant
probably did him more good than
harm. The court postulated the in-
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court process was not marred because
the victim identified defendant through
testimony rather than by sight. The
victim testified that she spoke to a man
in a car like defendant’s, and that inan
raped her. The defendant later testi-
fied that, while driving his car, he
spoke to-the victim. The court deter-
mined an in-court identification can be
made if the witness has a reliable basis
for doing so, and that basis is inde-
pendent of pretrial information. In this
case, the victim did not rely on the
pretrial information to make her in-
court identification; therefore, the
court found no error. State v. Stewart,
375 S.E.2d 805 (1988).

§ 13.130 —Clothing

Delaware  Defendant was convicted
of first-degree rape, first-degree kid-
napping, and possession of a deadly
weapon during the commission of a
felony. He appealed, contending that
reversible error occurred when the
state did not produce or account for
potentially exculpatory evidence in the
form of the clothing defendant wore
during his alleged offenses. Before the

trial, defense counsel inquired of the

state about production of the clothes,
He wanted to examine them for the
presence of blood stains from the vic-
tim. The state was unable to produce
them, claiming that it lacked posses-
sion of them and that no blood stains
were found on them. At trial, a police
detective testified that a detective as-
signed to the evidence unit took the
clothes. The evidence unit detective,
however, testified that he never took
the clothes and did not know what hap-
pened to them. The state argued that
a duty, under Brady v. Maryland, 373
U.S. 83, 83 S. Ct, 1194 (1963), to
produce the clothing did not attach be-
cause possession of the evidence was
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unclear. Further, it argued that it did
not breach any duty it had under
Brady because it had acted in good
faith.

Held, conviction reversed and case
remanded. The state’s duty under
Brady did attach because it was clear
that the state actually had possession
of defendant’s clothing at one time and
then lost or destroyed it. Its claim
that no blood was found on the clothes
had to be based on possession, albeit
short-lived. Finding that the degree of
prejudice to defendant from the loss
of potentially exculpatory evidence
outweighed the state’s claim of good
conduct, the court concluded that the
state breached its Brady duty. The
state, which offered no consistent ex-
planation of its handling of the clothes,
did not meet its heavy burden of over-
coming defendant’s claim of prejudice.
Deberry v. State, 457 AZ2d 744
(1983).

§ 13.140 —Lie detector test

Florida Defendant was convicted of
grand theft. He had orally stipulated
to the admissibility of a polygraph ex-
amination. During the trial, the poly-
graph operator acted as an expert wit-
ness over the objections of defense,
who claimed that defendant only stipu-
lated to the admissibility of the test
results and not the expert testimony.
At the close of the evidence, defense
requested a three-paragraph jury in-
struction detailing the unreliability of
polygraph test results. The trial court
refused, instead giving the standard
jury instruction on expert witnesses.
There were two issues involved. First,
did the defendant’s oral stipulation in-
volve only the admission of the “pass
or fail” results of the polygraph test,
or both the results and the expert testi-
mony of the operator? Second, was
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the standard instruction to the jury
sufficient as to the weight and reli-
ability of the test?

Held, affirmed. The Supreme Court
of Florida approved with exception.
The court held that the oral stipulation
allowed the admissibility of the poly-
graph. Furthermore, when polygraph
tests are used pursuant to the stipula-
tion of both parties, it is generally
assumed that the testimony of the ex-
aminer is to be included with the ad-
mission of the polygram because he is
most able to attest to those factors
that contribute to its valid interpreta-
tion. Since the test results include the
examiner’s opinions, instruction to the
jury must be given. The court found
sufficient the standard jury instruction
that states that the jury “may believe
or disbelieve all or any part of an ex-
pert’s testimony.” Finally, the court
announced that, henceforth, all stipu-
lations be set out in writing and signed
by the parties. Davis v. State, 520 So.
2d 572 (1988).

Maine Defendant had been released
on parole in 1976, following his 1966
murder conviction. He was arrested
on rape charges in 1980 and a parole
revocation hearing ensued. At the
hearing, the complainant herself testi-
fied and the results of a polygraph test
given to her were received in evidence.
Defendant’s parole was revoked fol-
lowing the hearing, upon a finding by
the parole board that defendant had
committed the rape and thereby vio-
lated the conditions of his release. De-
fendant petitioned for post-conviction
review, contending that his state and
federal due process rights had been
violated by use of the polygraph evi-
dence at the hearing.

Held, reversed and remanded. The
Supreme Judicial Court of Maine va-

1989 CUMULATIVE SUPPLEMENT NO. 2

§13.156

cated the parole revocation. Under
Morrissey v. Brewer, 408 U.S. 471,
92 S. Ct. 2593 (1972}, it observed, a
state may not revoke an individual’s
probation or parole without affording
the individual due process of law.
State law, it continued, barred the use
of polygraph evidence from criminal
proceedings; while recognizing that a
parole revocation hearing is not a
criminal trial, it concluded: “[TThis
highly unreliable [polygraph] evidence
tended to strongly buttress the credi-
bility of the witness. Accordingly, we
conclude that the use of this evidence
rendered the parole revocation hearing
fundamentally unfair and denied the
defendant due process of the law.”
Ingerson v. State, 448 A.2d 879
(1982), 19 CLB. 177, vacated and
remanded on other grounds, 491 A.2d
1176 (1985).

§ 13.156 Evidence obtained under

hypnosis (New)
“Hypnotically Induced - Testimony:
Should It Be Admitted?” by Peggy S.
Ruffra, 19 CLB 293 (1983).

Idaho Two girls disappeared from
their California home after their
mother was murdered. The girls and
the murdered mother’s first husband
(defendant) were sighted in Boise and
identified from a newspaper picture.
Further investigation produced wit-
nesses who saw both girls in the care
of defendant. This ultimately led to
defendant’s arrest in Boise. At de-
fendant’s trial for kidnapping, the
testimony of a witness, who had been
hypnotized twice prior to trial in order
to refresh her memory, was presented.
The first hypnosis session was con-
ducted by a detective in the presence
of the witness’ attorney, another de-
tective, two investigators, and operator
and recorder. Defense counsel was
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aware of the session, part of which
was tape recorded. The existence of
the second session was not revealed
during discovery.. The key portion of
the witness’ testimony consisted of
having seen the two missing girls in
defendant’s house and also of having
seen defendant in the house. Drefen-
dant was convicted of kidnapping,
and appealed, contending that the trial
court erred in admitting the testimony
of a witness who had been hypnotized
to refresh her recollection.

Held, reversed and remanded. The
Supreme Court of Idaho adopted a
rule whereby trial courts are directed,
in cases where hypnosis has been
used, to conduct pretrial hearings on
the procedures used during the hyp-
notic session in question. Trial judges
then were directed to apply a “totality
of the circumstances” test and deter-
mine whether, in view of all the cir-
cumstances, the proposed testimony is
sufficiently reliable to merit admission.
A dissenting judge favored a per se
rule of inadmissibility. State v. Iwakiri,
682 P.2d 571 (1984), 21 CLB 85.

Illinois Defendant was convicted of
murder and armed robbery. During a
scuffle, two police officers were shot
and killed and their service revolvers
taken. On appeal, defendant sought
review of the trial court’s denial of a
motion to suppress the testimony of
one of the state’s witnesses who testi-
fied that he had observed the shooting
from inside his home. Defendant con-
tended that the witness’ recollection of
the shooting and identification of the
defendant had been induced or influ-
enced by a session of hypnosis. The
witness had undergone hypnosis to
assist-him in recalling the license plate
number of the car that the police offi-
cers had stopped.
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Held, affirmed. The Supreme Court
of Tllinois declined to determine the
admissibility of hypnotically induced
testimony, but stated that a previously
hypnotized witness may testify as to
his prehypnotic recollection. The
Sixth Amendment confrontation clause
does not necessarily prohibit the use
of testimony based on a witness’ pre-
hypnotic recollection, even though the
witness’ confidence in his memory may
have been bolstered to some degree by
hypnosis. In such cases, the proponent
of the testimony should establish the
nature and extent of the witness’ pre-
hypnotic recall, and the parties should
be permitted to present expert testi-
mony on the potential effects of the
hypnosis to the trier of fact. Thus, the
trial judge correctly ruled that witness
could testify to his prehypnotic recol-
lection. It was determined that on re-
trial the state would be required to
demonstrate. that the posthypnotic
identification of defendant was an-
chored in witness’ prehypnotic recol-
lection and the defendant would be
permitted to present expert testimony
to aid the jurors in understanding the
potential effects of hypnosis on witness’
testimony. People v. Wilson, 506
N.E.2d 571 (1987).

Nebraska Defendant, charged with
robbery, was granted his motion to
suppress the posthypnotic testimony of
the victim, and the state appealed. The
victim reported the robbery to the
police immediately after it occurred,
and was able to recall and relate the
details of the robbery and to give a
description of the three armed males
who. committed the crime. During a
subsequent hypnotic interview, the
victim was able to identify two of the
men who robbed him, one of whom
was defendant. He again discussed the
robbery in great detail.
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Held, the state’s exceptions were
sustained. The court, citing its de-
cision of the same day in State v. Pat-
terson, 331 N.W.2d 500 (1983), held
that any evidence the victim was able
to recall and relate prior to the hyp-
nosis and as to which there was suffi-
cient reliable recorded evidence was
admissible. State v. Levering, 331
N.W.2d 505 (1983).

Nebraska Defendant was convicted
of sexual assault. He appealed, argu-
ing that the trial court erred in per-
mitting the victim to testify as to any
matters involving the crime which
were discussed during a hypnotic ses-
sion. While under hypnosis, the vic-
tim related all of the matters she had
previously related to police officers.
No material facts were related for the
first time during the session.

Held, affirmed. A witness is not
rendered incompetent merely because
he or she was hypnotized during the
investigatory phase of a case. Instead,
the witness is permitted to testify with
regard to those matters which he or
she was able to recall and relate prior
to hypnosis. In this case, it was clear
that hypnosis did not create the vic-
tim’s memory of the events. The com-
mission of the assault, lack of consent,
and description of the assailant were
all well known to her prior to hyp-
nosis. State v. Patterson, 331 N.W.2d
500 (1983).

North Carolina Defendant appeaied
his conviction for armed robbery on
the ground that hypnotically refreshed
testimony of his accomplice should
not have been admitted at trial.
Held, reversed. Overruling its de-
cision in State v. McQueen, 244 S.E.2d
414 (1978), the Supreme Court of
North Carolina held the hypnotically
refreshed testimony inadmissible and
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reversed the conviction. It cited the
influence of recent scientific findings:

The overwhelming scientific evi-
dence is that a subject under hyp-
nosis is extremely susceptible to
suggestion, has an often overwhelm-
ing desire to please the hypnotist,
and is left, after hypnosis, with an
inability to distinguish between pre-
hypnotic memory and post-hypnotic
recall, which may be the product of
either suggestion, confabulation or
both. ‘

Further, the tendency of hypnosis to
give a subject a false confidence in
the accuracy of his posthypnotic recall
“may actually nullify the safeguard of
cross-examination.”” The court also
cited the growing tendency of other
courts to exclude hypnotically re-
freshed testimony, particularly the
overruling in 1983 of the 1968 Mary-
land decision followed in McQueen.
While the court did not hold the rule
of inadmissibility applicable to all
testimony of a previously hypnotized
witness, it held that the party attempt-
ing to introduce testimony of a pre-
viously hypnotized witness must prove
that the proffered testimony was re-
lated prior to hypnosis. State v. Peo-
ples, 319 S.E.2d 177 (1984), 21 CLB
182,

Virginia Defendant was convicted of
murder and abduction of a woman
who had been fishing with a male
friend when defendant encountered
them. Defendant was arrested and
charged. About two weeks later, and
before the body of the murder victim
had been found, the male friend of
the murder victim underwent hypnosis
in order to remember more details of
the events on the day of the abduc-
tion.” The effort to hypnotize the wit-
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ness (the male friend) was made by an
anesthesiologist who often used hyp-
nosis in his medical practice. The at-
tempt occurred in the presence of a
detective investigating the incident,
who did not actively participate in the
session. Although the witness could
see the detective, the detective did not
speak to him during the session. The
doctor asked the witness to recount
the events leading up to the abduction
and prompted the witness to give a
more detailed account by questioning
him during the warrative. The witness
recounted the events through the time
when he called the police. Both the
witness and the doctor later asserted
that the attempt to hypnotize the wit-
ness was unsuccessful, that the wit-
ness’ account of the incident was not
altered or enhanced, and that it was
not influenced by suggestions from the
doctor. Later the remains of a
woman’s body were found near the
scene of the abduction, which re-
mains were identified as thase of the
victim. Before his trial, defendant
filed a motion to exclude the witness’
testimony in its entirety, because
hypnosis was used to refresh his mem-
ory. After reviewing the witness’
statements to police prior to his at-
temped hypnosis, the court found that
the witness did not recount anything
during the session that he had not
already told the police, and therefore
admitted the witness’ testimony. After
the witness” trial testimony, defendant
again moved to strike the testimony
on the ground that it was hypnoti-
cally tainted, but the trial court
denied the motion. Defendant was
subsequently convicted. On appeal,
defendant ‘argued that the trial court
erred in admitting the witness’ testi-
mony.

Held, conviction affirmed. The Vir-
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ginia Supreme Court found that the
witness’ testimony was properly ad-
mitted at trial. The question of the
admissibility of a witness’ testimony
depends in part on the witness’ com-
petency, the determination of which
generally lies within the discretion of
the trial court. The admissibility of
hypnotically induced testimony Ilike-
wise depends on the competency of
the witness, specifically his ability to
observe, remember, and communi-
cate facts. In determining the compe-
tency of previously hypnotized wit-
nesses, a trial court should review the
circumstances surrounding the hyp-
nosis session, including any evidence
of supgestion, and should compare
the witness’ prior statements with
those made after a real or alleged hyp-
notic session. In this case, the record
supported the trial court’s finding that
the witness’ testimony after the real
or attempted hypnosis was unchanged
from that offered before the session.
The hypnotist was a doctor who fre-
quently used hypnosis and who as-
serted that no suggestion was offered
to the witness, whose recollection
was, therefore, not altered or en-
hanced. The witness’ testimony was
found to be the product of indepen-
dent recollection, untainted by hyp-
nosis, and was properly admitted.
Hopkins v. Commonwealth, 337
S.E.2d 264 (1985), cert. denied, 106
S. Ct. 1498 (1986).

§ 13.157 Posthypnotic testimony
(New)

Colorado Defendant was convicted of
felony murder and conspiracy to com-
mit sexual assault, charges arising out
of the murder of two sisters, He told
the police that his brother and another
man had taken the sisters to a canyon
with the intent of knocking them un-
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conscious and raping them. In order
to better remember the events in ques-
tion, defendant underwent hypnosis
after signing an agreement with the
police that they would not prosecute
him for “passive involvement” in the
homicides, Defendant made no in-
criminating statements at these inter-
view sessions but in the months that
followed made various inculpatory
statements that led to his arrest and
subsequent conviction. The conviction
was reversed by trial court on the
grounds that defendant was entitled to
transactional immunity; however, the
posthypnotic testimony of defendant
and two other witnesses was deter-
mined to be admissible. Both the State
and defendant petitioned for a writ of
certiorari.

Held, affirmed on the hypnosis is-
sue. Defendant’s contention that evi-
dence admitted through hypnosis. is
unreliable and inadmissible per se was
rejected; rather, the admissibility of
posthypnotic testimony was held ulti-
mately to depend on whether the testi-
mony was reliable, and that the trial
court must make an individual inquiry
in each case to determine whether the
testimony of a hypnotized witness is
sufficiently reliable. Additionally, the
court held that the following proce-
dures should be followed in cases in-
volving posthypnotic testimony: . (1)
the party who intends to use testimony
from a previously hypnotized witness
must timely advise the opposing party
of the fact of hypnosis, and make
available for inspection all records
dealing with the hypnotic sessions;
(2) the proponent of evidence from a
hypnotized witness bears the burden
of establishing its reliability under a
preponderance of evidence standard;
and (3) the trial court should consider
the totality of the circumstances be-
fore ruling on the reliability of the
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testimony. Thus, in light of the fact
that there was substantial corrcbora-
tion of their testimony and some evi-
dence indicating that neither’s testi-
mony was the result of the hypnosis
session, the posthypnotic testimony of
the two witnesses was held to be reli-
able and, accordingly, admissible as
evidence. Defendant’s contention that
hypnosis had tainted the reliability of
his own recall was rejected, the court
determining that the record supported
the finding that he had not been hyp-
notized during the hypnosis interview
sessions. People v. Romero, 745 P.2d
1003 (1987).

§ 13.158 Recantation of previous
testimony by witness (New)

Arkansas Defendant, convicted of
rape, argued on appeal that it was an
error to permit a prosecution witness
to testify in rebuttal that he had given
perjured testimony for defendant at
an earlier trial of the same case. The
defendant had asserted an alibi de-
fense. His parents testified that on the
night in question he had arrived home
at 2:00 A.M., two hours before the
rape was committed, and remained at
home until noon on the following day;
they understood that he had been out
with a friend, Dean. Dean had testi-
fied at the earlier trial, which ended in
a mistrial, that he and the defendant
had been out all evening and that he
had driven the defendant home at
some time after midnight. However,
at the second trial, Dean was called
by the prosecutor in rebuttal. He
acknowledged that his earlier testi-
mony was false and stated that the de-
fendant had asked him to give the
fabricated testimony.

Held, affirmed. The Supreme Court
of Arkansas stated that fabricated evi-
dence of innocence has traditionally
been considered cogent evidence of
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guilt. A party’s attempt to fabricate
evidence, said the court, is proof that
the party himself believes his case to
be weak; from that, it reasoned, the
inference can be drawn that the case
lacks truth and merit. Citing Wigmore,
the court stated that the inferences to
be drawn from fabricated evidence
did not apply to any specific fact in
the case, but against the entirety of the
offering party’s evidence. Thus, it sug-
gested, Dean’s testimony was admis-
sible not only in rebuttal but also as
part of the state’s case in chief. Kel-
lensworth v, State, 633 S.W.2d 21
(1982), 19 CLB 82.

§ 13.170 Privileged communications

“Evidence and Trial Advocacy Work-
shop: Privileges—Husbhand and Wife;
Identity of Informer,” by Michael H.
Graham, 20 CLB 34 (1984).

Georgia Defendant was convicted of
murder and the unlawful concealment
of the victim’s death. On appeal, he
contended that the trial court erred in
allowing his ex-wife to testify to com-
munications made to her by him dur-
ing the time they were married. Her
statements contradicted defendant’s
testimony as to the schedule of his
whereabouts on the day of the murder,

Held, affirmed. The communica-
tions between defendant and his ex-
wife were not privileged because they
were not confidential. Communica-
tions between spouses are not confi-
dential if impersonal and not made in
reliance on the marital relationship.
Such was the case with defendant’s
communications because they only
concerned his daily activities. Wilcox
v. State, 301 S.E.2d 251 (1983).

Georgia Defendant was convicted of
possession of a firearm and murder.
On appeal, he argued that the trial
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court erred in admitting evidence of a
confidential communication between
him and his wife.

Held, affirmed. There was no vio-
lation of the Georgia statute protecting
certain confidential communications.
Although the letter was identified by
defendant, it was never offered in evi-
dence. The only testimony regarding
the letter was its identification and
subsequent questions regarding state-
ments made by defendant. There was
no objection to the questions regard-
ing those statements. Furthermore, the
record did not clearly establish that
defendant and his wife were married
at the time the letter was written or
at the time of the trial.. Gentry v.
State, 301 S.E.2d 273 (1983).

Indiana Defendant was convicted of
felony murder by arson. Defendant,
a juvenile, lived in a house with her
mother, her infant child and her two
brothers. She was at odds with her
mother over her performance at
school and her relationship with her
current boyfriend. She planned to run
away with her boyfriend and infant
child, and made preparations to that
end. Before leaving home at 10:00
p.M. defendant spilled gasoline on the
carpet and ignited the gasoline caus-
ing a fire which destroyed most of the
house and caused the death of both
brothers. Defendant’s attorney em-
ployed a person who gave defeandant a
polygraph examination for the purpose
of assisting him in rendering legal ad-
vice to defendant. On appeal, de-
fendant claimed that the trial court
erred in permitting the state’s witness,
the polygraph examiner, to testify in
the state’s case-in-chief.

Held, affirmed. The Supreme Court
of Indiana stated that the trial court
did not err in keeping from the jury
the fact that the defendant’s statements
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made to polygraph examiner were
made during the course of a polygraph
examination. The attorney-client priv-
jlege attached to the communications
between defendant and the examiner
at the time the communications were
made. However, defendant waived the
attorney-client privilege attached to
these communications when she called
the examiner to testify at her waiver
hearing in juvenile court. Brown v.
State, 448 N.E.2d 10 (1983).

Minnesota Defendant was convicted
of burglary, kidnapping, and first-de-
gree murder. His insanity defense was
rejected by the jury. During the second
phase of his bifurcated trial, the state
subpoenaed two psychiatrists who had
originally interviewed defendant at the
request of the defense and had advised
counsel on his presentation of the in-
sanity defense. The two psychiatrists
had not been asked by the defense to
testify at trial. On appeal, defendant
argued that it had been an error to
allow the state to subpoena testimony
from defense-retained psychiatrists, be-
cause the psychiatrists had, in part,
based their opinions on confidential
information supplied by the defense.
Defendant argued that the information
he had provided to the psychiatrists
was protected by the attorney-client
privilege, and use of this confidential
medical information at trial was a vio-
lation of that privilege.

Held, affirmed. The Minnesota Su-
preme Court found that the informa-
tion the defendant provided the two
psychiatrists was not protected by the
attorney-client privilege. The court
stated that although defendant had not
knowingly waived the attorney-client
privilege, he had impliedly waived it
when he spoke to the two psychiatrists.
Although the psychiatrists assured de-

§ 13,170

fendant that their conversations would
be confidential, the court reasoned that
the two psychiatrists would have re-
vealed some of the issues discussed
with defendant and defense counsel
had they testified in defendant’s favor
at trial. Because “only communica-
tions that are meant to stay in confi-
dence are protected by the privilege”
and some of the issues discussed be-
tween the psychiatrists and defendant
could not be kept confidential, the
court determined that the information
provided by the psychiatrists was not
protected by the attorney-client privi-
lege. In addition, the court stated that
because it has been held that an attor-
ney, within the limits of professional
propriety, has the implied authority to
divulge confidential information to
third persons when necessary, the at-
torney-client privilege permitted the
defense counsel to divulge confidential
information to the psychiatrists from
whom he was seeking advice. State v.
Schneider, 402 N.W.2d 779 (1987).

Nebraska Defendant appealed his con-
viction of first-degree sexual assault.
The victim was being treated for psy-
chosis with a prescription drug. Claim-
ing that treatment information was im-
portant to his case, defendant wanted
the victim’s physician to testify even
though state law guaranteed patient/
physician privilege. The trial court
granted the state’s motion to prevent
the physician’s testimony. Defendant
claimed the trial court denied him due
process of law and curtailed his right
of confrontation.

Held, conviction reversed and- re-
manded. The court ruled the victim’s
testimony is inadmissible when the de-
fense is unable to present impeachment
witnesses. The court noted that the
Sixth Amendment guarantee to con-
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frontation is primarily secured by
cross-examination. Because the victim
in this case refused to relinquish the
patient/physician privilege, she could
not effectively be cross-examined about
her medication’s effect on her mental
state. The court explained that when
privileged information is needed for
impeachment, the court should con-
duct an in camera investigation to
learn whether or not there is any rele-
vant information. If there is, the vic-
tim then must decide whether to allow
that information or have his or her
testimony stricken. State v. Trammell,
435 N.W.2d 197 (1989).

Pennsylvania The attorney general,
investigating suspected illegal activity
relating to the purchase of exposed
X-ray film from hospitals by which
silver may be reclaimed via a refining
process, obtained a warrant to search
the home office of defendant, who had
admitted to the illicit purchases, in
order to seize his business records. On
executing the warrant, defendant told
investigators he had given the business
records they sought to his attorney,
who confirmed this, and another search
warrant was obtained for his attorney’s
office. The law firm sought injunctive
relief, and the second warrant was
quashed on grounds that it was overly
broad and violated the attorney-client
privilege, On appeal, the superior
court vacated and remanded the deci-
sion. - Defendant again appealed, argu-
ing that the warrant was so intrusive
into areas in which he and his attorney
had legitimate expectation of privacy
as to render it unreasonable and in
violation of his Sixth Amendment right
to the effective assistance of counsel.
Held, affirmed. The Supreme Court
of Pennsylvania- held that evidence
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sought in the search warrant was not
protected under the attorney-client
privilege, which is intended to ensure
confidential communication between a
lawyer and his client to foster a free
and open exchange of relevant infor-
mation between them. Defendant,
however, sought to protect what he
gave his attorney to hold, not what he
said, and thus confidentiality of com-
munication was not at issue, More-
over, the warrant did not compel
defendant or his attorney to divulge
any matters concerning the facts sur-
rounding the conveyance of the business
records or client-attorney communica-
tions incidental to their transmittal, but
merely required submission to a search.
Therefore, there was no basis to the
assertion that the tangible evidence
sought in the warrant was intended to
be included under the attorney-client
privilege. In re Search Warrant B-
21778, 521 A.2d 442 (1987).

§ 13.173 Defense-retained
psychiatrist (New)

Colorado A psychiatrist petitioned
for order compelling the district court
to quash a subpoena of him and to
vacate a contempt citation. The psy-
chiatrist had been retained by the pub-
lic defender’s office to perform a men-
tal status evaluation of defendant, who
was charged with murder, in order to
determine the feasibility of a mental
status defense. When called as a wit-
ness by the prosecution at the time of
defendant’s pretrial sanity hearing, the
psychiatrist refused to testify, and the
court issued an order of contempt.
Held, order reversed. A psychiatrist,
retained by defense to assist counsel
in the preparation for trial, is an agent
of the defense counsel for purposes of
attorney-client privilege. Because the
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psychiatrist in this case was hired to
assist counsel in preparing a defense,
be was an agent of defense and de-
fendant’s comments to him were privi-
leged information. The court rejected
the argument that defendant’s assertion
of a mental status defense indicated an
implied waiver of the attorney-client
privilege. Therefore, absent a waiver,
the psychiatrist could not be held in
contempt for refusing to reveal the
content of his communications with
defendant. Miller v. District Court,
737 P.2d 834 (1987), 24 CLB 267.

Nevada Defendant was convicted of
first-degree murder. On appeal, defen-
dant asserted that attorney-client privi-
lege was violated when the state called
a psychiatrist, originally hired by the
defense, as a rebuttal witness to deter-
mine defendant’s sanity at the time of
the killing.

Held, conviction affirmed. Attorney-
client privilege is not absolute; rather,
it rests on the theory that encouraging
clients to make full disclosures to their
attorneys enables attorneys to act
more effectively, justly, and expedi-
tiously, a benefit that outweighs the
risks posed in truth finding. Although
most jurisdictions hold attorney-client
privilege to be violated when a defense-
retained psychiatrist not called on by
defense is called as a rebuttal witness
to give an opinion on a defendant’s
legal sanity, this court did not. The
opinion testimony on sanity and testi-
mony of nonincriminatory observations
in arriving at that opinion, including
nonincriminatory statements made by
defendant, violated neither defendant’s
Fifth Amendment privilege against
self-incrimination mor his = Sixth
Amendment right to effective counsel.
Haynes v. State, 739 P.2d 497 (1987),
24 CLB 267.
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§ 13.175 Duty of court to advise
witness of right to counsel
and priviieges against
self-incrimination

Maine Defendant was charged with

failure to stop for a police officer, hav-

ing failed to pull his vehicle over in
response to an officer’s signals and
almost running the officer over in the
process. At trial, defendant testified
that his companion in the car, Babbitt,
not he, had been the driver and that
in any event neither he nor Babbitt
had noticed the officer.  Defendant
then called Babbitt as a witness. The
trial judge, sua sponte, advised Bab-
bitt that evidence had been adduced
that an attempt had been made to run
down a police officer, that he, Babbitt,
was the driver, and that he could be
implicated in the crimes of failure to
stop for a police officer, reckless con-
duct with a dangerous weapon, and
obstructing a police investigation. The
judge went on to advise Babbitt of
the penalties carried by each crime,
that he had a Fifth Amendment right
to decline to testify and afforded Bab-
bitt an opportunity to consult with an
attorney. After speaking with coun-
sel, Babbitt elected not to testify. De-
fendant was convicted and, on appeal,
argued that the judge’s cautionary
warning to Babbitt violated his right
to obtain witnesses in his favor.
Held, conviction reversed. The Su-
preme Judicial Court of Maine recog-
nized that there is an important in-
terest in protecting a witness’ right
against self-incrimination and that a
trial judge should advise a witness of
his rights when the witness may un-
knowingly incriminate himself. The
court held that “[w]arnings concern-
ing the exercise of the right against
self-incrimination, however, cannot be
emphasized to the point where they
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serve to threaten and intimidate the
witness into refusing to testify.” Here,
it found, the trial judge’s warnings
went beyond simply informing Babbitt
that he had a right to refuse to testify
and a right to consult with counsel;
by emphasizing the seriousness of the
crimes and emphatically and re-
peatedly advising Babbitt that he could
elect not to testify, said the court,
the trial judge effectively “drove the
witness off the stand.” As Babbiit’s
testimony was critical in corroborating
defendant’s version of the facts, the
trial judge’s actions deprived defend-
ant of a fair trial, requiring reversal, it
concluded. State v. Fagone, 462 A.2d
483 (1983).

§13.185 Witness’ refusal to answer
questions—effect

New York Defendants, convicted of
assault and possession of a weapon,
argued on appeal that a new trial was
required because the prosecution
called the victim as a trial witness,
knowing that he would refuse to
testify. The victim, Tovino, appeared
at trial but expressed a reluctance to
testify. Counsel was assigned and,
after conferring with Iovino, advised
the court that Iovino would not testify
if called; no reason was given for the
refusal. Nevertheless, the court per-
mitted the prosecution to call Iovino;
when he refused to answer any ques-
tions concerning the assault despite the
court’s admonitions, the jury was ex-
cused and Tovino was held in- con-
tempt. Upon the jury’s return, the
court gave an instruction that the wit-
ness’ refusal to testify was not to be
considered during  delibérations. An
intermediate appellate court reversed
the convictions, concluded that the
trial judge erred in allowing the Peo-
ple to call Tovino, once it was clear
that he would not testify, because his
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refusal gave rise to a natural inference
that he feared reprisals.

Held, reversed and convictions re-
instated. A decision to permit the
prosecution to call a witness who has
indicated a refusal to testify is a mat-
ter of the trial judge’s discretion.

Once a witness has communicated
that intent, the trial court must de-
termine whether any interest of the
State in calling the witness out-
weighs the possible prejudice to de-
fendant resulting from the unwar-
ranted inferences that may be drawn
by the jury from the witness’ re-
fusal to testify. The trial court’s
exercise of discretion is subject to
review by this court only on the
basis of whether that discretion was
abused.

Permitting 4 prosecutor to call a re-
calcitrant witness would be reversible
error if the prosecutor’s motivation
was to create unwarranted inference
against the defendant in the minds of
jurors or otherwise bolster his case
in a manner not subject to cross-
examination. Here, however, there
was no indication that the prosecutor
was guilty of misconduct, as he never
commented on or attempted to exploit
Tovino’s refusal to testify and his case
was fully established through other
evidence. - Moreover, Iovino had not
expressed his unwillingness to cooper-
ate until just before he was called; the
court stated that under these circum-
stances “it was not unreasonable for
the prosecutor to attempt to induce the
witness to again change his mind about
testifying by putting him before the
jury and having him admonished re-
garding the court’s contempt power.”
As the prosecutor had a legitimate in-
terest in calling the witness and did not
exploit his refusal to testify, the case
against defendants was strong and an
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appropriate curative instruction was
given, the New York high court con-
cluded that there had been no abuse of
discretion. People v. Berg, 451
N.E.2d 450 (1983), 20 CLB 177.

§ 13.190 Immunity of witness
from prosecution

Georgia Defendant and two others,
one Batton and one Dickey, were
charged with murder and robbery; the
charges against Batton were dismissed,
but both defendant and Dickey were
convicted at separate trials. Defen-
dant was sentenced to death; he then
moved for a new trial and a grant of
immunity for Batton, claiming that if
immunized, Batton would testify that
Dickey, not defendant, had actually
fired the fatal shots. Defendant’s mo-
tions were denied and he appealed,
claiming a violation of his Sixth
Amendment right to obtain witnesses
in his favor.

Held, affirmed. The Supreme Court
of Georgia observed that while the
Sixth Amendment gave a criminal de-
fendant the right to obtain the testi-
mony of favorable witnesses, it did not
confer a right to displace a witness’
properly claimed privilege against self-
incrimination. £ However, the court
suggested, due process considerations
could justify a judicial grant of use im-
munity to a defense witness, even ab-
sent a statutory basis for judicially
conferred immunity, where the witness
can offer exculpatory testimony es-
sential to the defense and there is no
countervailing state interest in with-
holding use immunity. Assuming,
without deciding, that the Georgia
courts have the inherent power to
grant use immunity under such condi-
tions, the court here found that de-
fendant’s request for immunity for
Batton was not warranted. The
prosecution, it stated, had expressed
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an interest in prosecuting Batton if
sufficient evidence of her involvement
in the crime was discovered; a grant of
use immunity could jeopardize that
prosecution by imposing on the state
the burden of proving that the evi-
dence against Batton was derived in-
dependently of her testimony on de-
fendant’s behalf. The state’s interest
in a future prosecution of Batton, de-
cided the court, outweighed defen-
dant’s need for her testimony. Ac-
cordingly, the Georgia high court held
that defendant’s motions for a grant of
immunity to Batton and a new trial
had been properly denied. Dampier
v. State, 290 S.E.2d 431 (1982), 19
CLB 86.

New Jersey Defendant was indicted
for murder and contended that the evi-
dence on which the indictment was
based had been derived from testi-
mony that he was compelled to give
in exchange for a grant of limited
immunity. Defendant had testified
against two others; during this testi-
mony, he had implicated himself in
the crime. A year later, defendant was
indicted. Defendant appealed the
order denying dismissal of the indict-
ment.

Held, reversed and remanded. The
court said that under defendant’s im-
munity, the state was barred from us-
ing compelled testimony or any evi-
dence that was developed as a result
of such testimony to prosecute a de-
fendant who had given the compelled
testimony, but it could use any evi-
dence that is found or derived through
means totally independent of the com-
pelled testimony. The court said that
the duty to prove that the evidence the
prosecution proposes to use is derived
from a legitimate source wholly inde-
pendent of the compelled testimony
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rests with the prosecution. The wit-
ness must be left in substantially the
same position as if he had claimed the
Fifth Amendment privilege. There-
fore, the court concluded that the Fifth
Amendment mandates the strictest
scrutiny of, and the strongest protesta-
tions against, possible prosecutorial
misuse of testimony with respect to a
witness who had earlier been com-
pelled to testify under the grant of
immunity. The state must prove that
such evidence was developed or ob-
tained from sources or by means en-
tirely independent of and unrelated to
the earlier compelled testimony. State
v. Strong, 542 A.2d 866 (1988).

§ 13.195 Expert witnesses
“Scholarship in the Courtroom: The
Criminologist as Expert Witness,” by
Patrick R. Anderson, 20 CLB 405
(1984).

“Battered Women, Straw Men, and
Expert Testimony: A Comment on
State v. Kelly,” by James R. Acker
and Hans Toch, 21 CLB 125 (1985).

California Defendant was convicted
of murder and was sentenced to death.
At trial it was established without dis-
pute that victim, a restaurant worker,
took a break from his job at 4 P.M. to
cash his paycheck. Shortly after 5 p.M.
he was shot and killed by a man at a
street intersection in Long Beach. The
principal issue was the identity of the
perpetrator. The prosecution pre-
sented seven witnesses who identified
defendant as that person with varying
degrees of certainty and one eyewit-
ness who categorically testified that
defendant was not the gunman. The
defense presented six witnesses who
testified that defendant was in another
state on the day of the crime. On
appeal, defendant contended that the
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trial court abused its discretion in
excluding the testimony of an expert
witness on the psychological factors
that may affect the accuracy of eye-
witness identification.

Held, conviction reversed. The
Supreme Court of California en banc
held that expert. testimony informing
the jury of certain psychological fac-
tors that may impair accuracy of a
typical eyewitness identification, with
supporting references to experimental
studies of such factors, falls within the
broad statutory description that pro-
vides that the court or jury may con-
sider in determining the credibility of
a witness “any matter that has any
tendency in reason” to bear on the
credibility of a witness. However, in
an ordinary case, the court stated, such
evidence will not be needed; expert
testimony will only be admitted when
an identification is a key element of
the prosecution’s case but is not sub-
stantially corroborated by other evi-
dence. People v. McDonald, 690 P.2d
709 (1984), 21 CLB 263.

Georgia Defendant was convicted of
child molestation. At trial, the state
introduced testimony by three expert
witnesses: a professor of behavioral
sciences, a child therapist, and a clin-
ical psychologist, all of whom con-
cluded that the victim was suffering
from child sexual abuse syndrome.
The court of appeals affirmed defen-
dant’s conviction, and he appealed.
Held, reversed. The Supreme Court
of Georgia found the testimony of the
expert witnesses as to whether the child
had in fact been sexually abused to be
inadmissible. In Smith v. State, 277
S.E.2d 678 (1981), it was established
that an expert may not testify as to his
opinion as to the existence vel non of a
fact unless the inference to be drawn
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from facts in evidence is beyond the
comprehension of the jurors who, for
want of specialized knowledge, skill, or
experience, are incapable of drawing
from the facts such an inference for
themselves. In the present case, the
jury had the benefit of extensive testi-
mony that the victim exhibited several
symptoms that were consistent with
child sexual abuse syndrome and,
therefore, was fully capable of deciding
whether the child was in fact abused,
and, if so, whether defendant abused
the child. Accordingly, the admission
of this aspect of the experts’ testimony
was held to be incorrect. Allison v.
State, 353 S.E.2d 805 (1987) (per
curiam),

Towa Defendant was convicted of in-
decent contact with a child, an eight-
year-old female, while the victim and
her five-year-old sister were asleep in
bed. At trial, the prosecution called
two expert witnesses: the first, the
principal of the elementary school the
victim attended; the second, a child
abuse investigator employed by the
Iowa Department of Human Services.
The essence of their testimony was
that children usually tell the truth
when they report that they have been
sexually abused. Defense counsel did
not challenge the witnesses’ qualifica~
tions, but timely objected that their
testimony was not a proper subject
for expert opinion. Specifically, de-
fense counsel objected that no person
could be an expert in that area, and
that their testimony should be dis-
allowed. The court nonetheless al-
lowed the witnesses’ testimony. On
appeal, defendant argued that the
trial court erred in overruling his ob-
jections to the admission of the ex-
perts’ testimony that children almost
never lie about sexual abuse.

Held, conviction reversed and case
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remanded for new trial. The Jowa Su-
preme Court declared that the trial
court abused its discretion in admit-
ting the challenged expert testimony
that children rarely lie about saxual
molestation, thereby - prejudicing de-
fendant and depriving him of a fair
trial. The prosecution did not meet
its burden to show that the subject
matter of the testimony was admissi-
ble pursuant to Iowa Rule of Evidence
702, which states, “If scientific, tech-
nical, or other specialized knowledge
will assist the trier of fact to under-
stand the evidence or to determine a
fact in issue, a witness qualified as an
expert by knowledge, skill, experience,
training, or education may testify
thereto in the form of an opinion or
ctherwise.” The court stated that
when viewed in light of the factual
issues in this case, the state’s conten-
tion that the witnesses’ testimony was
offered merely to help the jury under-
stand the issue of the general truth-
fulness of children who claim to have
been sexually abused was unrealistic.
The prosecutor’s real purpose was to
bolster the victim’s credibility. The
effect of the experts’ testimony was
comparable to telling the jury that the
victim would not lie about the matter,
so that defendant must be guilty. The
expert opinion testimony went be-
yond merely aiding the jury to under-
stand the evidence and, in effect,
passed judgment on the guilt or inno-
cence of defendant. Opinions con-
cerning the truthfulness of a witness,
whether or not delivered by an ex-
pert, should generally be excluded,
because the task of weighing the truth
of any witness’ testimony is reserved
for the jury. State v. Myers, 382
N.W.2d 91 (1986).

Iowa Defendant was convicted of
first-degree murder. To support the
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first-degree charge, prosecutor intro-
duced evidence that the murder was
committed in the course of a rape.
A psychiatrist who had examined de-
fendant and his history testified for the
state as to the psychology of rapists
and characterized defendant as one of
the class of aggressive, antisocial, or
sociopathic hatred rapists. Defendant
appealed on the ground, inter alia, that
this evidence should not have been
admitted.

Held, conviction affirmed. The
court concluded that testimony was
reasonably admitted to rebut defen-
dant’s contention that sexual inter-
course with victim was consensual.
State v. Hickman, 337 N.W.2d 512
(1983).

Kansas Defendant was convicted of
voluntary manslaughter in the shooting
death of her husband. Upon remand,
defendant was tried for a third time.
An integral part of her defense was
that she had shot her husband in self-
defense while suffering from the bat-
tered-woman syndrome. The trial
court refused to permit the testimony
of the state’s expert witness, who ques-
tioned the validity of the syndrome. A
mistrial was ordered when the jury was
unable to reach a verdict. Subse-
quently, defendant’s motion for acquit-
tal was granted, and the state appealed.

Held, appeal sustained in part. The
Supreme Court of Kansas distinguished
between requiring that a methodology
of an opinion be generally accepted
and requiring that the opinion itself be
generally accepted. In State v. Hodges,
716 P2d 563 (1986), it was held that
expert testimony on the battered-
woman syndrome could not be ex-
cluded from evidence to prove the
reasonableness of a defendant’s actions
in self-defense, because the theory and
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the methodology underlying the syn-
drome were generally accepted in the
scientific community. The court in
Hodges did not, however, express an
opinion upon whether the syndrome
itself had become generally accepted,
a view that would have permitted only
expert testimony favorable to the
theory of the battered-woman syn-
drome to be admitted. Thus, it was
held that the trial court misinterpreted
the prior ruling in Hodges and that the
state should have been permitted to
present expert witness testimony ques-
tioning the validity of the battered-
woman syndrome. State v. Hodges,
734 P2d 1161 (1987).

Kansas Defendant was convicted of
voluntary manslaughter. Defendant
killed her husband in the bedroom of
their home with two shotgun blasts
after she was beaten by him and
threatened with further violence. At
trial, defendant attempted to admit the
testimony of a Kansas State University
assistant professor of psychology, who
was an expert on the battered woman
syndrome, to bolster defendant’s claim
of self-defense, but the court refused
to allow the expert’s testimony. The
trial court ruled that the testimony was
irrelevant to defendant’s claim of self-
defense, and that its prejudicial effect
outweighed its probative value. On
appeal, defendant argued that the trial
court erred in refusing to permit the
expert testimony on the battered
woman syndrome.

Held, reversed and remanded. The
Kansas Supreme Court declared that
the trial court improperly excluded the
expert’s testimony on the battered
woman syndrome. The basis for the
admissibility of expert testimony is
necessity arising out of the case’s cir-
cumstances; that is, the testimony must
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offer something that the jurors in that
particular case could not otherwise
understand. As well as being helpful
to the jury, the expert’s opinion must
be shown to be generally accepted
within the expert’s particular scientific
field. In the present case, the court
ruled that the battered woman syn-
drome was beyond the knowledge and
comprehension of the average lay
juror without explanation by an ex-
pert. In addition, according to the
record, the theory of the battered
woman syndrome had gained wide
enough acceptance among experts in
the field to make such expert opinion
scientifically, and thus, legally, admis-
sible. State v. Hodges, 716 P.2d 563
(1986).

Minnesota Defendant was convicted
of criminal sexual assault conduct in
the first degree. For one month after
the assault, victim, a fourteen-year-old,
delayed reporting to police and con-
tinued to babysit defendant’s children.
At trial, the trial court allowed the
testimony of an expert witness who
discussed behavioral characteristics
commonly exhibited by adolescent vic-
tims of assault. The cour of appeals
remanded the case finding that trial
court had committed a reversible error
when it admitted this testimony, and
the state appealed.

Held, court of appeals reversed. The
expert witness, a clinical psychologist
specializing in the area of sexual abuse,
had not examined victim and did not
attempt to describe characteristics she
observed in victim. Rather, the expert
focused her testimony on the general
fact that neither a delay in reporting
nor continued contact with an assail-
ant is unusual when the victim of an
assault is an adolescent. ‘The court
concluded that trial court had not
abused its discretion by admitting the
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expert’s testimony; the expert’s testi-
mony was helpful to the jury and lim-
ited in scope so that it was neither
misleading nor confusing. State v.
Hall, 406 N.W.2d 503 (1987), 24
CLB 278.

Montana Defendant was convicted
of deviate sexual conduct and ap-
pealed, arguing that expert testimony
in support of the victim’s credibility
was improper, invaded the province of
the jury, and should not have been ad-
missible. In the incident at trial, de-
fendant had accompanied his gitl
friend with her three sonms, including
the victim, nine-year-old Shane, on a
trip from Missoula to Kalispell, Mon-
tana. Defendant had been living with
victim’s mother for about a month.
Defendant’s girl friend and two of her
sons remained in Kalispell while de-
fendant and Shane returned to Mis-
soula late in the evening. Shane testi-
fied that on the trip home defendant
stopped the car three or four times to
perform oral sex on him over his ob-
jections. After arriving at their apart-
ment in Missoula, defendant entered
Shane’s bedroom to perform anal sex
on the boy, which continued the rest
of the night and early morning. Shane
testified that defendant slapped him
numerous times and told him not to
tell anyone. Shane left the apartment
at around 8:00 A.M. and went to the
apartment of his mother’s friend. Over
three weeks  later, Shane told his
mother about defendant’s attacks,
whereupon she contacted the local po-
lice. After an interview with the au-
thorities, Shane was examined by a
pediatrician, a child’s psychiatrist, and
two clinical psychologists, who each
testified at trial.  The latter two, Doc-
tors Jenni and Walters, both testified
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that they believed Shane was sexually
assaulted.

Held, conviction affirmed. The
Montana Supreme Court held that the
expert testimony was admissible for
the purpose of helping the jury to
assess the credibility of a child sexual
assault victim. The court applied
State v. Meyers (359 N.W.2d 604
(Minn. 1948)), which established
that it was within trial court’s discre-
tion to admit testimony describing the
psychological and emotional charac-
teristics typically observed in sexually
abused children and those observed in
the complainant. In the instant case, it
ruled that expert testimony in no way
impinged upon the jury’s capacity ulti-
mately to judge the victim’s credibility,
and merely enlightened them on a sub-
ject they may have had no common,
previous experience with. Moreover,
the fact that the victim waited over
three weeks to report the assault is not
uncommon in cases of children sub-
jected to sexual abuse, since they can
be unaware or uncertain of the crimi-
nality of the act, and feelings of confu-
sion, shame, guilt, and fear often de-
lay disclosure of it State v. Geyman,
729 P.2d 475 (1986), 23 CLB 397.

North Carolina. Defendant was con-
victed of second-degree sexual offense
and second-degree rape. At trial, a
clinical psychologist who had treated
the victim, a thirteen-year-old girl,
testified as a state witness. On redirect
examination, the prosecutor asked the
witness if she had “an opinion satis-
factory to [her]self as to whether
Vickie [the victim] was suffering from
any type of mental condition in early
June of 1983 [when the incidents were
reported by the victim], or a mental
condition which. could or might have
caused her to make up a story about
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the sexual assault?” The defense im-
mediately objected to the question, but
the trial judge overruled the objection.
The prosecutor thereupon asked the
witness, “What is your opinion?” The
witness then responded that “There is
nothing in the record or current be-
havior that indicates that she [the vic-
tim] has a record of lying.” On appeal,
defendant argued that the trial court
erred in admitting this testimony, be-
cause it was elicited to bolster the vic-
tim’s credibility, in violation of North
Carolina Rules of Evidence 405 and
608.

Held, reversed. The North Caro-
lina Supreme Court found that the trial
court committed reversible error by
allowing the prosecutor to pose the
question to the clinical psychologist
acting as state’s witness regarding
whether the victim had a mental con-
dition that would cause her to fabri-
cate a story about the sexual assault.
The question was improper in that it
was intended to elicit a response that
would bolster the victim’s credibility
and to obtain the expert witness’ ex-
pression of opinion as to defendant’s
guilt or innocence. North Carolina
Rule of Evidence 405(a) prohibits the
use of expert testimony on the char-
acter, or a character trait, of a person
as circumstantial evidence of behavior,
and Rule 608 prohibits the use of ex-
pert testimony to show the propensity
of a witness for truth and veracity.
These Rules of Evidence, taken to-
gether, 'in effect prohibit an expert’s
opinion as to a witness® credibility. The
clinical psychologist’s testimony on the
victim’s character was inadmissible be-
cause it related to the likelihood that
the victim was telling the truth about
the alleged sexual assaults and to the
likelihood that defendant committed
the crimes of which he was accused.
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State v. Heath, 341 S.E.2d 565
(1986).

Pennsylvania Following conviction of
statutory rape and corruption of an
eight-year-old girl, defendant appealed
on the grounds that the trial court
erred in admitting testimony of. the
Commonwealth’s expert witness, a
board certified pediatrician. The pedi-
atrician specifically testified that she
had treated approximately 90 to 100
cases per year of alleged sexual abuse
over the past four years, and, although
the court sustained an objection in a
question referring to medical literature
as the basis for her testimony, she was
allowed to testify that in her experi-
ence she knew of no children in the
victim’s age range who had fabricated
stories about sexual abuse.

Held, conviction reversed and re-
manded. The Supreme Court of Penn-
sylvania reversed the Superior Court
by holding that the expert testimony
concerning the credibility of eight-
year-old children who claim to have
been objects of sexual abuse was im-
properly admitted. Citing Common-
wealth v. O’Searo, 352 A.2d 32 (Pa.
1976), which held that permitting ex-
pert testimony for the purpose of de-
termining the credibility of a witness
“would be an invitation for the trier of
fact to abdicate its responsibility to
ascertain the facts relying upon the
questionable premise that the expert is
in a better position to make such a
judgment,” the state supreme court
ruled that the pediatrician’s testimony
encroached on the exclusive province
of the jury. In addition, the expert
testimony was prejudicial to defen-
dant,” since the prosecution relied
heavily on the perceived veracity of
the victim to establish its case; there-
fore, the court granted a new trial.
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Commonwealth v. Seese, 517 A.2d
920 (1986), 23 CLE 298.

Washington Defendant was convicted
of rape. The state appealed when trial
court reversed the conviction, holding
that an inadequate foundation had
been Iaid for the introduction of expert
testimony on “rape trauma syndrome.”

Held, conviction affirmed. The court
determined that the expert’s testimony
that victim was suffering from rape
trauma constituted an opinion as to
the guilt of the defendant and, thus,
was unfairly prejudicial. Furthermore,
because the scientific evaluation of
rape trauma syndrome has not reached
a level of reliability that surpasses the
common sense evaluation present in
jury deliberations, the court deter-
mined that to allow testimony on the
subject would only lead to a battle of
experts who would invade the jury’s
province of fact-finding and add con-
fusion rather than clarity. State v.
Black, 745 P.2d 12 (1987).

Wyoming Defendant was convicted
of voluntary manslaughter of his father
as the lesser-included offense of first-
degree murder. Defendant was six-
teen years old, had been involved in
a violent - altercation with his father
that day, and-allegedly had begen bru-
talized by his father for many years.
Defendant waited with a number of
weapons, including two shotguns, three
rifles, a pistol, and a knife, in the
garage of the family home for one and
one-half hours until his parents re-
turned from dinner, and then fired re-
peatedly, slaying his father. His first
comment after the slaying was that he
did it for revenge. At trial, defendant
unsuccessfully sought to elicit testi-
mony from a forensic psychiatrist con-
cerning specific incidents of abuse
that defendant had related to him, as
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well as general testimony regarding the
“battered child syndrome,” in order to
aid jurors in comprehending the psy-
chological ramifications of such abuse
upon defendant. At the trial, defen-
dant’s counsel advised the court that
the psychiatrist would express an opin-
ion as to defendant’s mental or emo-
tional condition, and the assertion
was made that defendant had a right
to establish the facts that formed the
basis of that opinion.

Held, conviction affirmed. The ex-
pert psychiatric testimony was prop-
erly excluded. The court’s explana-
tion that the psychiatrist’s proferred
testimony regarding specific incidents
of abuse related to him by defendant
did not fall within the hearsay excep-
tion made for statements used for pur-
poses of medical diagnosis or treat-
ment. Here, the psychiatrist had been
consulted in preparation for trial, not
for diagnosis or treatment. The court
added that there was no showing of
how this testimony would relate to a
claim of self-defense, since there was
no evidence that defendant believed
himself to be in imminent danger of
death or great bodily harm. More-
over, the lack of a sufficient foundation
for the testimony concerning the “bat-
tered child syndrome™ rendered it in-
admissible. The court concluded that
the defense failed to demonstrate that
the state of scientific knowledge in the
area permitted the expert to express a
reasonable opinion. JYahnke v. State,
682 P.2d 991 (1984).

§ 13.200 Hostile witnesses

“Evidence and Trial Advocacy Work-
shop: Direct Examination,” by Mi-
chael H. Graham, 20 CLB 340 (1984).

North Carolina Defendant, convicted
of trafficking in methaqualone and re-
lated charges, argued on appeal that

CRIMINAL LAW DIGEST

132

she was entitled to a reversal because
the court improperly refused to de-
clare a defense witness hostile. The
witness, Watson, had informed de-
fense counsel that he would testify that
another person, not defendant, de-
livered the drugs that were ultimately
sold to an undercover - investigator.
When called to the witness stand, how-
ever, Watson failed to testify as
expected. Defense counsel, claiming
surprise, requested a voir dire exami-
nation out of the jury’s presence to
establish that Watson should be de-
clared a hostile witness. The trial -
judge refused to grant the motion and,
accordingly, counsel was not permitted
to cross-examine or ask leading ques-
tions of his own witness.

Held, denial of the motion was
prejudicial error; new trial ordered.
The Supreme Court of North Carolina
said that counsel should be able to lead
his own witness where the witness is
hostile or unwilling to testify. Had
the trial judge allowed the requested
voir dire examination, “defense coun-
sel might have been able to demon-
strate that to his surprise the witness
was unwilling to answer certain ques-
tions before the jury which were very
relevant to defendant’s defense.”
Since the testimony defendant sought
to elicit from Watson went to the
heart of the defense, the North Caro-
lina high court found that the trial
judge’s ruling constituted reversible
error. State v, Tate, 297 S.E.2d 581
(1982), 19 CLB 381.

§ 13.207 Informants—disclosure
of identity (New)

Colorado Defendant’s conviction for
felony murder, aggravated robbery,
and conspiracy to commit aggravated
robbery was reversed by the appeliate
court on the ground that the trial court
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improperly denied defendant’s motion
to disclose the identity of an inform-
ant. The state appealed, arguing that
disclosure would be harmful in future
investigative efforts utilizing the in-
formant’s services. Defendant was
convicted by the trial court of holding
up and then killing an attendant of a
gas station. Two days after the killing,
the police received a tip from the in-
formant which led them to the re-
covery of a .22-caliber revolver from
an abandoned automobile. Ballistics
tests established that the revolver was
the murder weapon.

Held, reversed and remanded. The
right to withhold an informant’s
identity is not absolute but, instead,
must be balanced against defendant’s
constitutionally protected right to pre-
pare his defense adequately. However,
a defendant seeking a disclosure of a
informant’s identity must make a min-~
imal showing that such disclosure may
be needed to present an adequate de-
fense. Defendant’s theory that dis-
closure was required because the in-
formant was intimately involved in
the crime was not supported by the
record. The trial court’s ruling on the
disclosure motion should have been
based upon the findings of a thorough
evidentiary hearing. The case was re-
manded so that such a hearing could
take place. People v. McLean, 661
P.2d 1157 (1983).

Mississippi Defendant, convicted of
selling a controlled ‘substance to an
undercover investigator, argued on ap-
peal that he was entitled to a reversal
because, inter alia, the trial court did
not require the state to identify a con-
fidential informant. At trial, the state’s
evidence showed that the informant
introduced defendant and the investi-
gator and was present when the dr:.g
sale occurred; defendant testified tuat
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the informant actually sold the drugs
to the investigator and then, in the in-
vestigator’s presence, gave defendant
the monetary proceeds in repayment
of a loan.

Held, reversed and defendant dis-
charged. The Supreme Court of Miss-
issippi distinguished an informant who
simply tells the authorities about crim-
inal activity from the informant in this
case, who took part in the police activi-
ties, becoming a witness to the crime.
The identity of an informant need not
be disclosed if he was used only as an
informant, said the court. Here, how-
ever, where the informant played an
active role in the purchase of the con-
traband and could have been called as
a witness, defendant was entitled to
know his identity. Daniels v. State,
422 So. 2d 289 (1982), 19 CLB 385.

Ohio Defendant was convicted of
drug trafficking. The Ohio Court of
Appeals reversed and ordered a mew
trial, holding that the trial court should
have compelled disclosure of the
identity of an informant who did not
testify in order to protect defendant’s
right to confront his accusers. A nar-
cotics officer received information
from the informant that defendant was
selling cocaine. The officer and in-
formant arranged two controlled pur-
chases from defendant. In both
instances, the informant purchased co-
caine from defendant while the officer
and several other narcotics officers wit-
nessed the exchanges. The trial court
denied defendant’s repeated requests
for disclosure of the informant’s
identity upon the state’s representation
that the informant had been assured
that his identity would be protected.
Held, reversed and conviction rein-
stated. The determination of whether
an informant’s identity should be dis-
closed involves a balancing test of the
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benefit to the accused in preparing a
defense to criminal charges against the
state’s interest in preserving the ano-
nymity of informants. The informant’s
testimony, and defendant’s opportunity
to cross-examine him, was not critical.
The arranged purchases were wit-
nessed by several police officers, in
close proximity, and the informant’s
hands were in plain sight so as to
eliminate the possibility that the in-
formant switched packets. Therefore,
it could not be said that the informant,
without testifying, was actually a wit-
ness for the prosecution who was not
subject to cross-examination. State v.
Williams, 446 N.E.2d 779 (1983).

§ 13.220 Refreshing witness’
recoliectich

“Evidence and Trial Advocacy Work-
shop: Direct Examination—Refresh-
ing Recollection; Exclusion and Sep-
aration of Witnesses,” by Michael H.
Graham, 20 CLB 430 (1984).

§ 13.225 Requirement of corroboration
—accomplice testimony

Maryland Defendant, convicted of
murder, argued an appeal that he was
entitled to a reversal because of the
prosecution’s failure to corroborate
accomplice testimony connecting him
to the crime. At trial, Morris, an ad-
mitted accomplice, testified that while
he, defendant, and another were com-
miiting a robbery, defendant fatally
shot the victim; Morris then went to
the home of friends and told them
what had occurred. Morris’s friends
also testified, over defendant’s objec-
tion, as to Morris’s statements to them
concerning the crime. There was no
other evidence linking defendant to
the incident.

Held, reversed and remanded. The
court of appeals ruled that an ac-
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complice cannot be corroborated by
“the extrajudicial comments of the ac-
complice himself.” Morris’s state-
ments were closely connected in the
time and causally related to the crime,
stated the court, and thus could be
admitted as res gestae exceptions to
the hearsay rule; however, irrespec-
tive of their admissibility as “excited
utterances,” using the statements to
corroborate Morris’s testimony evis-
cerated the requirement of accomplice
corroboration. The court explained:
“We believe the conclusion is logical
that commensurate with the require-
ment that, an accomplice’s testimony
must be corroborated is the require-
ment that the evidence offered as cor-
roboration must be independent of
the accomplice’s testimony. Clearly,
repeating what an accomplice stated
out of court cannot mount this hurdle.”
Therefore, concluded the court, the
evidence against defendant was in-
sufficient as a matter of law. Turner
v. State, 452 A.2d 416 (App. 1982),
19 CLB 392,

§ 13.245 —Impeachment by prior
conviction

California Defendant was convicted
by a jury of receiving stolen property.
Before trial, the court denied a motion
to bar impeachment with then unspeci-
fied prior convictions should defen-
dant choose to testify. The court
based its ruling on article 1, section 28,
subdivision (f) of the California con-
stitution, concluding that it was more
specific than subdivision (d) and,
therefore, controlled. Subdivision (f)
was adopted by the voters to amend
the state constifution to require that
information about prior felony con-
victions be used without limitation to
discredit the testimony of a witness,
including that of a defendant. The
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issues on appeal were (1) whether the
court erred in ruling that defendant
could be impeached with what proved
to be nrior convictions for possession
of heroin and possession of heroin for
sale, and (2) whether the error, if any,
was prejudicial.

Held, conviction affirmed. The
Supreme Court of California en banc
stated that while simple possession of
heroin does not necessarily involve
moral turpitude, possession for sale
does, although the trait involved is not
dishonesty, but, rather, the intent to
corrupt others. Defendant should,
therefore, not have been impeached
with the conviction for simple posses-
sion at all, and the trial court erred in
stating it had no discretion with re-
spect to either conviction. Were the
errors prejudicial? The defense had
valuable evidence that served to ex-
culpate defendant although, unfor-
tunately for defendant, it consisted of
testimony that others had given at her
parole revocation hearing. Thus, well
before the prosecution disclosed the
prior convictions for impeachment
purposes, the jury knew that defendant
had a criminal past. After a review of
the entire record, the majority con-
cluded that it was not reasonably
probable that a result more favorable
to defendant would have occurred in
the absence of error and, therefore,
affirmed. Thus, the intention of the
drafters of the constitutional amend-
ment was to restore trial court discre-
tion as visualized by the Evidence
Code and to reject rigid, black letter
rules of exclusion of evidence en-
grafted onto the Evidence Code by a
line of decisions; that is, a trial court’s
discretionary power to exclude certain
evidence was not intended to be abol-
ished. People v. Castro, 696 P.2d 111
(198s5).
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Iowa Defendant, convicted of mur-
der, argued on appeal that it was an
error for the prosecutor to cross-ex-
amine him at trial about his previous
conviction for escape. Escape, he con-
tended, is not a crime of dishonesty or
falsity and hence had no bearing on
his credibility as a witness.

Held, conviction reversed and re-
manded for a new trial. The Supreme
Court of Towa stated that “[Elvidence
of a prior conviction must meet a two-
pronged test: (1) the prior crime must
involve dishonesty or false statement,
and (2) the trial court must determine
that the danger of unfair prejudice
does not. substantially outweigh the
probative value of the conviction.”
As the crime of escape does not con-
tain an element of dishonesty or
falsity, the court stated, it was im-
proper to allow defendant’s convic-
tion for that crime to be used as the
basis for impeachment. State v. Gavin,
328 N.W.2d 501 (1982), 19 CLB
484,

Nebraska Defendant was found guilty
of attempted sexual assault in the first
degree. The fourteen-year-old prose-
cutrix testified that, while she was
being held in jail as a material witness,
the defendant, a jailer, invited her to
watch television in the jailer’s station
and then sexually assaulted her. De-
fendant contended that it was she who
began kissing him, and that sexual
intercourse had not taken place. De-
fendant’s motion to introduce evidence
of prosecutrix’s previous juvenile con-
victions in order to impeach her
testimony was denied, and he appealed.

Held, conviction affirmed. The
court concluded that Nebraska law
does not provide for the admission of
evidence of prior juvenile convictions
of a witness for impeachment purposes.
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The court distinguished the case from
the Supreme Court decision in Davis v.
Alaska, 415 U.S. 308, 94 S. Ct. 1105
(1974), that defendant should have
been allowed to introduce evidence of
a witness’ prior juvenile convictions.
In the Davis case, defendant sought to
establish that the witness was on
juvenile probation and thus subject to
coercion by the state in that if he
failed to testify against the defendant
his probation might be revoked; in the
Beach case, however, no bias or motive
would be shown by prosecutrix’s prior
juvenile convictions. State v. Beach,
337 N.w.2d 772 (1983).

New Jersey Defendant was convicted
as an accomplice of assault with in-
tent to rob and aiding and assisting in
the escape of the perpetrators. The
appellate division reversed and re-
manded, holding that the trial court
erred in excluding the use of narcotics
convictions to attack the credibility of
two of the three state witnesses who
testified against defendant. The state
appealed the reversal, contending that
the five- and eight-year-old convictions
were too remote and thus inadmis-
sible.

Held, affirmed. The evidence of
prior convictions was admissible be-
cause its probative value outweighed
any danger of prejudice suffered by
the state. The trial judge incorrectly
applied this balancing test to the wit-
nesses as he would to a defendant
without recognizing that much greater
prejudice could result to a defendant
than to a witness from proof of the
same crime equally remote from the
trial. State v. Balthrop, 457 A.2d
1152 (1983).
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§ 13.255 —Impeachment by prior
inconsistent statement

Kentucky Defendant, convicted of
rape, argued on appeal that the trial
court committed reversible error when
it permitted the prosecutor to in-
troduce defendant’s tape-recorded
confession as rebuttal evidence. The
recording was proffered, after the de-
fense had rested, to show that defen-
dant had made statements to an inter-
rogating police officer contradicting his
trial testimony. Defendant objected,
asserting that the recording properly
should have been introduced during
the prosecution’s case in chief; his ob-
jection was overruled and the record-
ing was played for the jury.

Held, reversed. The Supreme Court
of Kentucky acknowledged that the
recording indeed impeached defend-
ant’s credibility since it contained prior
contradictory statements. The court
found that “these statements go be-
yond simply negating his credibility;
they go to the very substance of the
matter by directly showing [defend-
ant’s] culpability.” Any statements or
act (e.g., flight) in the nature of an
admission of guilt should be intro-
duced as evidence in chief and
“should not be introduced in rebuttal
under the guise of contradicting or im-
peaching defendant as a witness.”
Even though the trial judge instructed
the jury in this case that the only pur-
pose of the rebuttal evidence was to
contradict defendant, the Xentucky
high court found that the recording
was so prejudicial that the admonition
could not cure its effect and ordered a
new trial. Gilbert v. Commonwealth,
633 S.W.2d 69 (1982), 19 CLB 84.

Tennessee Defendant, convicted of
armed robbery, argued on appeal that
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there should be a reversal because the
trial court failed to instruct the jury
that the state’s impeachment of two of
its own witnesses could be considered
only on the issue of their credibility.
Defendant had asserted an alibi de-
fense, introducing testimony that he
was with his wife and friends when the
robbery occurred. At the close of the
defendant’s proof, the state called two
of his children to rebut the alibi, but
their trial testimony was  consistent
with the alibi. The prosecutor pro-
ceeded to question the children as to
contradictory statements they had
given to a police officer previously and
then called the officer to prove the
prior inconsistent statements. Defense
counsel did not object to the officer’s
testimony and did not request an in-
struction advising the jury that the wit-
nesses’ prior inconsistent statements
were received only for impeachment
purposes and not as substantive evi-
dence of the facts stated.

Held, reversed and remanded. The
Supreme Court of Tennessee stated
that the facts presented an exceptional
situation. The principle is well estab-
lished, said the court, that prior in-
consistent statements offered to im-
peach a witness are admissible only on
the issue of credibility. In general,
though, a trial judge’s failure to give
such a limiting instruction is not re-
versible error in the absence of a re-
quest from defense counsel. Here,
however, the court characterized the
state’s case as weak and the impeach-
ment testimony extremely damaging in
the context of the facts. It was unable
to say “beyond a reasonable doubt that
the failure to instruct the jury on the
limited purpose for which the chil-
dren’s prior inconsistent statements
could be considered did not result in
substantial prejudice to appellant
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which affected the results of the trial.”
Accordingly, the court found that
failure to give the limiting instruction
resulted in substantial prejudice to de-
fendant’s rights and reversed. State v.
Reece, 637 S.W.2d 858 (1982), 19
CLB 270.

§ 13.265 —Impeachment for bias
or motive

Delaware Defendant was convicted of
second-degree murder and possession
of a deadly weapon during the com-
mission of a felony. He appealed, con-
tending error in the trial court’s refusal
to permit the jury to hear that the
state’s eyewitnesses to the alleged
crime had received cash payments
from the victim’s family before testify-
ing. He argued that such evidence was
essential to the jury’s assessment of
the witnesses’ character and credi-
bility. This was especially true, de-
fendant argued, in light of the facts
that the money was given to the wit-
nesses for haircuts and new suits and
that the prosecution tried to persuade
the jury that the witnesses were clean-
cut teenagers instead of hoodlums by
referring to their courtroom appear-
ance.

Held, reversed. Evidence of the
payments to the eyewitnesses was ad-
missible because it addressed the issue
of bias and the credibility of the wit-
nesses’ testimony. Its admission was
especially important because the testi-
mony contrasted sharply with that of
defendant, and there was no other
significant evidence of bias on the part
of the eyewitnesses. Thus, the jury
was not exposed to facts sufficient for
it to draw inferences as to the reli-
ability of the eyewitnesses, and so the
suppression of the testimony concern-
ing payments violated defendant’s right
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of confrontation. Weber v. State, 457
A.2d 674 (1983).

§ 13.275 —Impeachment for prior
illegal or immoral acts

Montana Defendant was convicted of
aggravated assault arising out of an
altercation at a bar. In his case in
chief, defendant called as a witness one
of his companions at the event in ques-
tion.  The witness testified, as did de-
fendant, that the victim swung first.
On cross-examination, the prosecution
asked the witness if it was not true
that he had been banned from the bar
because he constantly caused trouble
there.

Held, conviction ' reversed. The
court found that the trial court erred
in permitting the interrogation of a
witness, not a party to the prosecution,
as to past instances of misconduct for
impeachment purposes. It cited a
statute providing that specific instances
of a witness’ conduct cannot be proved
by extrinsic evidence for the purpose
of attacking or supporting his credi-
bility unless they bear on his or an-
other witness’ character for truthful-
ness or untruthfulness. The court
pointed out that the issue of the wit-
ness’ previous misconduct was wholly
unrelated to his ability to observe or
recall the incident, and that the ques-
tion served only to create unfair preju-
dice against defendant. State v. White,
658 P.2d 1111 (1983).

Oregon Defendant appealed his con-
viction for second-degree theft. He
claimed that the “Crime Victim’s Bill
of Rights,” which allowed his previous
conviction for shoplifting to be used to
question his credibility, was an ex post
facto law and therefore unconstitu-
tional. Defendant had been arrested
and convicted for shoplifting. Before
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his second arrest, the state passed the
bill, which allows a prosecutor to im-
peach defendant with evidence that he
had previously been convicted of a
crime involving dishonesty. Defendant
claimed that because this was not a
law when the first crime was com-
mitted, he should not be subject to its
provisions.

Held, conviction affirmed. The
court explained that an ex post facto
law punishes acts that are legal at the
time they occurred, changes the pun-
ishment for those acts, or deprives the
defendant of a defense for those acts.
In this case, no new crime was created,
no new punishment was involved, and
no substantive right of defendant was
abridged. Therefore, the “Crime Vic-
tim’s Bill of Rights” was not found in
violation of the federal or state consti-
tutions. State v, Gallant, 764 P.2d 920
(1988).

Vermont Defendant was convicted of
operating a motor vehicle while under
the influence of intoxicating liquor.
On appeal, defendant argued that he
had been prejudiced by evidence pre-
sented at the trial that he had been
convicted twice previously of driving
while intoxicated.

Held, reversed and remanded. The
evidence of the prior convictions was
inadmissible under Vt. Stat. Ann. tit.
12 § 1608, providing that, “[t]he con-
viction of a crime involving moral
turpitude within fifteen years shall be
the only crime admissible in evidence
given to affect the credibility of a wit-
ness.” Since drunken driving convic-
tions are not convictions of crimes
involving moral turpitude, their ad-
missibility for impeachment purposes
is clearly prohibited. Admission of
such evidence would practically de-
prive a defendant of the legal presump-



139

tion of innocence and would prejudice
a jury against him. The court rejected
the state’s contention that any error in
presenting the evidence was harmless
in view of the overwhelming evidence
of guilt, finding instead that the case
could have been decided either way
and that the judgment was affected
substantially by the error. State v.
Bushey, 457 A.2d 279 (1983).

§ 13.280 —Impeachment on coliateral
issue

Michigan Defendant was charged
with murder and conspiracy to murder
in connection with the killing of his
wife. At trial, he testified in his own
behalf and was cross-examined about
an argument that he and his wife had
engaged in approximately one week
before her body was discovered. De-
fendant denied the argument. In re-
buttal, the prosecutor called a witness
who testified that she had overheard
the argument in question. Defendant
was acquitted of murder but convicted
of the conspiracy charge. On appeal,
he asserted that the rebuttal testimony
was improper impeachment on a col-
lateral matter, The state argued that
the rebuttal testimony was admissible
both on the issue of motive and for
impeachment purposes.

Held, reversed and remanded for a
new trial. The Supreme Court of
Michigan noted that the testimony of
the rebuttal witness may, indeed, have
tended to establish motive but, if so,
should have been introduced during
the prosecution’s case in chief; it is
improper, said the court, for the state
to divide its direct proof and reserve
some for rebuttal. Furthermore, it
ruled, while the rebuttal evidence did
contradict defendant’s testimony on
cross-examination, cross-examination
may not be used “to revive the right to
introduce evidence.” Even if the wit-
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ness’ testimony was not admissible as
part of the state’s direct case, its use
in rebuttal to contradict defendant
violated the principlz that extrinsic
evidence may not be used to impeach
a witness on collateral matters. Re-
fusing to find the error harmless, the
court reversed and ordered a new trial.
People v. Losey, 320 N.W.2d 49
(1982), 19 CLB 173.

§ 13.305 Sequestration of
withesses

Louisiana Defendant was found guilty
of first-degree murder. Motion by de-
fense to sequester witnesses present in
the courtroom during voir dire was
denied by the trial judge. Defendant
appealed on this and other grounds.
Held, conviction affirmed. The
court declared that under the Louisi-
ana statute governing sequestration of
witnesses, a trial judge must grant a
motion to sequester, whether made by
defense or prosecution. His discretion
is limited to modifying the order once
it is granted. However, nothing was
brought out during the voir dire that
could have influenced the testimony of
a witness; therefore the error resulted
in no prejudice to defendant. State v.
Johnson, 438 So. 2d 1091 (1983).

§ 13.310 Res gestae witness

Alabama Defendant was convicted of
robbery and murder; the victim’s hus-
band was also killed in the same inci-
dent and defendant contended on
appeal that he was prejudiced by the
admission of evidence relating to the
husband’s death. The evidence con-
sisted of defendant’s post-arrest state-
ment incriminating himself in both
killings, photographs of the husband’s
body, and testimony concerning his
wounds.

Held, affirmed. The state Court of
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Criminal Appeals found the two deaths
were “the result of one continuous
transaction, consisting of several in-
extricably intertwined acts.” Evidence
of the husband’s death it held, was ad-
missible at defendant’s trial for killing
the wife as “part of the res gestae and
as shedding light on the acts, motive
and intent of [defendant].” Godbolt
v. State, 429 So. 2d 1131 (Crim. App.
1983), 20 CLB 67.

§13.315 Hearsay evidence

“[The] Constitutional Right to Present
Evidence: - Progeny of Chambers v.
Mississippi,” by Steven G. Church-
well, 19 CLB 131 (1983).

Indiana Defendant was convicted of
robbery. At the initial trial, Officer
Terry Allen testified that he was dis-
patched to investigate possible crim-
inal activity at 2306 Longley Avenue
in South Bend, the home of Renoy
Vrient. Allen testified that, on arriv-
ing, he observed a seriously injured
man lying on his back on the floor,
and he found a wallet with a man’s
name on it. When Allen was asked to
give the name, the defense objected
that such a question called for hearsay
testimony and that the best evidence
would be the actual wallet. The ftrial
court overruled the objection and al-
lowed Allen to state that the wallet
contained the name Renoy Vrient. On
appeal, defendant argued, among
other things, that Allen’s testimony
about what he observed on the vic-
tim’s wallet was inadmissible hearsay
and was precluded by the best evi-
dence tule.

Held, conviction affirmed. The Su-
preme Court of Indiana held that the
testimony of the officer concerning the
name on.the rebbery victim’s wallet
helped explain the officer’s actions and
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as such did not constitute hearsay evi-
dence. The information in the wallet
was not put into evidence to prove the
truth of what it stated but to explain
the officer’s observations and subse-
quent actions, such as dusting for fin-
serprints. The testimony of the officer
provided continuity to Dr. Koscielski’s
testimony in which he stated that he
knew the victim and identified him as
Vrient. In addition, the name on the
wallet was undisputed and was not
central to the prosecution; therefore,
the best evidence rule did not preclude
testimony of the officer concerning the
name of the robbery victim on the wal-
let he found at the scene of the crime.
Moore v. State, 498 N.E.2d 1 (1986),
23 CLB 296.

Montana State appealed decision to
exclude the testimony of a social
worker and- a counselor. Defendant
was charged with incest after his
daughter told the social worker and
the counsel that she was abused. The
trial court determined that the child
was incompetent to testify, but the
prosecution wanted to use the child’s
statements to the social worker and the
counselor. The trial court determined
that these statements were hearsay and
therefore inadmissible.

Held, affirmed and remanded. Al-
though the state contended that the
testimony of the social worker and the
counselor would be expert testimony,
the court disagreed. The court ex-
plained that experts offer opinions on
subjects not understood by the jury
and allow the jury to render the final
decision; they do not make judgments
about the identity of the perpetrator.
The court determined that the social
worker and the counselor could not
give expert testimony, because they
would simply be identifying the al-
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leged perpetrator. The court, how-
ever, did establish rules by which hear-
say may be used in casezs in which a
child is unavailable as a witness: (1)
the victim must be unavailable as a
witness, whether through incompe-
tency, illness, or some other like rea-
son; (2) the proffered hearsay must
be evidence of a material fact, and
must be more probative than any other
evidence available through reasonable
means; and (3) the party wanting to
offer the hearsay testimony must give
advance notice of that intention. State
v. J.C.E., 767 P.2d 309 (1988).

North Carolina Defendant was con-
victed of the robbery of a jewelry
store; an alleged accomplice, Hart, was
not apprehended. At trial, a prosecu-
tion witness testified that she had met
with defendant and Hart following the
robbery; during the ensuing conversa-
tion, both made incriminating state-
ments concerning the crime. Over de-
fendant’s objection, the witness was
permitted to testify to the substance of
Hart’s statement, which inculpated de-
fendant. On appeal, defendant argued
that Hart’s statement was inadmissible
hearsay and should have been ex-
cluded.

Held, conviction affirmed. The Su-
preme Court of North Carolina ruled
that Hart’s “hearsay statement [was]
admissible because of the implication
derived from the defendant’s silence
or failure to deny the statements.” A
statement is admissible as an “implied
admission,” explained the court, if
made in the defendant’s presence,
“under such circumstances that a
denial of an untrue statement would
be naturally expected and . . . that [the
defendant] was in a position to hear
and understand the statement and that
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he had the opportunity to speak.”
Here, found the court, Hart’s state-
ment clearly met the criteria of an im-
plied admission and was properly re-
ceived in evidence. State v. Cabey,
299 S.E.2d 194 (1983), 19 CL.B 488.

Wisconsin Defendant was convicted
of first-degree sexual assault. The
complainant was defendant’s seven-
year-old daughter. On appeal, the dis-
positive issue was whether sufficient
evidence was presented at the pre-
liminary hearing to bind defendant
over for trial. That issue turned on
whether the trial court properly ad-
mitted hearsay evidence at the prelimi-
nary hearing.

Held, conviction reversed. The
court admitted testimony concerning
the victim’s out-of-court statements
made to a social worker about the
sexual assault under the residual ex-
ception to Wisconsin’s hearsay rule.
The girl refused to testify and was
therefore declared to be unavailable.
The court noted, however, that the
residual hearsay exception can apply
whether the out-of-court declarant is
available or not. The question, in-
stead, is whether the evidence is shown
to have the trustworthiness character-
istic of other hearsay rule exceptions.
The court decided that “there is a com-
pelling need for admission of hearsay
arising from young sexual assault vic-
tims’ inability or refusal to verbally
express themselves in court when the
child and the perpetrator are sole wit-
nesses to the crime.” The court then
set out a non-exclusive list of factors
to be assessed in determining whether,
in'the particular case, the required level
of trustworthiness has been reached.
State v. Soremson, 421 N.W.2d 77
(1988).
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§ 13.320 —Recorded
statements

Nebraska Defendant was convicted
of felony offense of delivering cocaine.
On appeal, he assigned as error the ad-
mission of certain tapes of telephone
conversations. Critical to the conviction
of defendant were two tape recordings
of telephone conversations between
defendant and a supervisor of the State
Patrol drug division named Wagner.
Wagner testified that he was ac-
quainted with defendant; that during
the three or four months preceding the
calls in question he had approximately
twenty phone conversations and six
personal meetings with defendant; that
he was familiar with his voice; that
during such phone calls Wagner either
asked for defendant or made sure that
it was defendant to whom he was talk-
ing by asking, “Is this Bobby?”; and
that he was able to identify the voice
recorded on the two cassettes as that
of defendant.

Held, conviction affirmed. The Su-
preme Court of Nebraska found that
for a tape recording of a telephone con-
versation between a ‘witness and a de-
fendant to be admissible in evidence,
it need only be shown that the conver-
sation is relevant; that it accurately
reflected the conversation; that the
tapes had not been altered, changed,
or erased in any way; and that the
voices heard on the tapes were those
of the witness and defendant. State v.
Pearson, 338 N.W.2d 445 (1983).

§ 13.325 —Use of prior testimony

Nebraska Defendant, convicted of
robbery, argued on appeal that the
trial court erred in admitting the pre-
liminary hearing testimony of an ab-
sent prosecution witness. ‘A week be-
fore trial, the prosecution learned that
the witness had moved out of state.
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Attempts to contact her by telephone
and through  local law-enforcement
agencies were unsuccessful. The wit-
ness had testified at the preliminary
hearing, at which time defense ¢ounsel
cross-examined her without restric-
tion. Her hearing testimony, which
essentially corroborated the testimony
of other witnesses who did testify at
trial, was admitted over defendant’s
objection. On appeal, defendant con-
tended that the state failed to make
sufficient efforts to locate the missing
witness.

Held, affirmed. The Supreme Court
of Nebraska stated that when a wit-
ness cannot be located, despite the
prosecution’s diligent efforts, testi-
mony given by the witness at a pre-
vious trial or hearing for the same of-
fense may be introduced at trial. Here,
the court found sufficient evidence
that the witness was not available and
that reasonable efforts were made to
locate her. As defendant was present
at the hearing and the witness was sub-
ject to full cross-examination, admis-
sion of her prior testimony was proper.
State v. Williams, 320 N.W.2d 105
(1982), 19 CLB 180.

§ 13.330 —Dying declaration

New Mexico = Defendant, convicted of
voluntary manslaughter, argued on ap-
peal that the deceased’s deathbed
statement was erroneously admitted
into evidence as a dying declaration.
The deceased had not been informed
that he would die of his gunshot
wounds. However, he acknowledged
to the family attorney, who was visit-
ing for the purpose of obtaining a dy-
ing declaration, that his injuries were
very serious and that there was a
strong possibility that he would not
recover. He then answered the at-
torney’s question concerning the shoot-
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ing incident. The attorney testified
that the deceased was in obvious pain
during the interview, had difficulty
breathing, and was being monitored
by machines; several hours after the
interview, he died.

Held, trial court’s verdict and con-
viction affirmed. The state supreme
court held that for a statement to be
admissible as a dying declaration, it
must be established that the statement
was made under a sense of impending
death. It is not required that the
declarant express a belief that he is
dying; rather, “if it can reasonably be
inferred from the state of the wound
or the state of the illness that the dying
person was aware of his danger, then
the requirement of impending death
is met.” Here, said the court, declar-
ant’s recognition of the seriousness of
his injuries and the strong possibility
of death, combined with his actual
condition, was sufficient to show that
he believed his death to be imminent.
Accordingly, it concluded, his state-
ment qualified as a dying declaration,
State v. Quintana, 644 P.2d 531
(1982), 19 CLB 81.

§ 13.335 ~—QGuilty pleas of
co-defendant

Delaware Defendant was convicted of
multiple drug offenses based upon evi-
dence seized when police executed a
search warrant at residential premises
while defendant and others were pres-
ent. All of the five persons present
had been arrested and indicted for the
same charges, but two pleaded guilty
to the lesser offense of simple posses-
sion of drugs prior to trial, pursuant to
plea bargains with the State. At trial,
defendant attempted to introduce evi-
dence of his co-defendants’ guilty pleas
in an effort to corroborate his defense
that the seized drugs were not his; the
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trial court refused to admit the guilty
pleas into evidence.

Held, convictions affirmed. The Su-
preme Court of Delaware found that
the co-defendants’ guilty pleas did not
amount to “confessions” to the crimes
charged against defendant. The co-
defendants, it noted, pleaded guilty
only to the charges against themselves
and did not admit to exclusive posses-
sion of the drugs. Moreover, stated
the court, the guilty pleas were hear-
say and were not admissible as state-
ments against interest, because (1) de-
fendant failed to establish that the
co-defendants were unavailable as trial
witnesses; (2) the guilty pleas could
be taken as evidence of the co-de-
fendants’ guilt but, as exclusive pos-
session was not admitted, did not ex-
onerate defendant; and (3) defendant
failed to produce corroborating cir-
cumstances establishing the trust-
worthiness of the guilty pleas which,
as part of a plea bargain, were po-
tentially self-serving. Therefore, evi-
dence of the guilty pleas was excluded
properly. Potts v. State, 458 A.2d
1165 (1983), 20 CLB'179.

Kentucky Defendant and Hodge, an
alleged accomplice, were charged with
armed robbery. On the first day of
their joint trial, Hodge pled guilty to
a reduced charge; subsequently, he was
called as a prosecution wifness to
testify against defendant. During di-
rect examination, the prosecution
questioned Hodge extensively about
his plea of guilty and his knowledge of
the potential sentence; defendant con-
tended, on appeal following his con-
viction, that the case against him was
impermissibly bolstered by Hodge’s
repeated admissions of guilt.

Held, reversed. The Supreme Court
of Kentucky noted that it is improper
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for the prosecution to show at trial
that a co-defendant has already been
convicted of the same charges. It con-
tinued:

To make such a reference and to
blatantly use the conviction as sub-
stantive evidence of guilt of the in-
dictee now on trial is improper re-
gardless of whether the guilt has
been established by plea or verdict,
whether the indictee does or does
not testify, and whether or not his
testimony implicates the defendant
on trial,

While evidence of Hodge’s guilty plea
would have been admissible to im-
peach his testimony on cross-exami-
nation by defendant, said the court,
the prosecutor’s use of the guilty plea
was prejudicial and warranted a new
trial.. Tipton v. Commonwealth, 640
S.w.2d 818 (1982), 19 CLB 381.

§ 13.340 —Prior inconsistent
siatements as substantive
evidence

Pennsylvania  Defendant was con-
victed of second-degree murder, bur-
glary, and criminal mischief. After
defendant’s arrest, his girlfriend, a wit-
ness to the crimes, made a tape-re-
corded statement to the police that
inculpated defendant. -Before trial,
however, the girlfriend recanted her
testimony. At trial, the witness likewise
denied that defendant committed the
crimes. Over objection from defen-
dant, the state was allowed to intro-
duce the witness’ tape-recorded state-
ment at trial as substantive evidence,
which was used to convict defendant.
On defendant’s appeal, the Superior
Court reversed the trial court and held
that the lower court erred in admitting
the witness’ tape-recorded statement
as substantive evidence. -On further
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appeal, the state argued that the wit-
ness’ original statement to the police,
which was later recanted, was prop-
erly admitted at trial,

Held, reversed and remanded. The
Pennsylvania Supreme Court ruled
that the witness’ prior, inconsistent
statements were properly admitted as
substantive evidence, since the witness
was available for cross-examination
at trial. The court stated that until this
case, they had limited the use of such
prior, inconsistent statements by a non-
party witness as those made in this
case to the impeachment of a witness,
because such statements were hearsay.
The court ruled in this case though,
that from then on such statements
could be admitted as substantive evi-
dence, and not just to impugn a wit-
ness’ credibility. In this case, the
hearsay concern was nonexistent, since
the out-of-court statements were made
by a witness who also testified under
oath at trial, and who was subject to
cross-examination, The court stated
that the witness’ initial, out-of-court
statements were made under highly re-
liable circumstances which assured the
witness’ voluntariness, knowledge, and
understanding. The witness was ex-
tensively questioned at trial by both
the prosecutor and by defense counsel
as to the respective validity of each of
her earlier statements, and as to the
discrepancies between them. Under
these circumstances, the jury had an
ample opportunity to assess their rela-
tive credibility.  Commonwealth v.
Brady, 507 A.2d 66 (1986).

§ 13.341 —Prior consistent statements
as substantive evidence
(New)

Connecticat Defendant, convicted of

sexual assault, argued on appeal that

the trial court erred in permitting the
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victim to testify about her statements
to police concerning the crime. Over
defendant’s objection, the victim testi-
fied

(1) that she told a police officer on
May 26, 1979, that she had been
raped and gave him a description
of the man who had raped her; (2)
that at the time she also gave the
police a description of the van in
which the rape occurred; (3) that
on June 2, 1979, when she was
walking with her aunt on Congress
Avenue she saw what she identified
as the same van in which she was
raped; (4) that she remained in the
area and alerted a police officer,
who was ticketing cars in the area,
that she believed the parked van to
be the van in which she had been
raped; and (5) that when the de-
fendant thereafter walked out onto
the street she identified him to the
police officer as the man who raped
her.

Defendant asserted that the above por-
tion of the victim’s testimony was in-
admissible hearsay.

Held, conviction affirmed. The Su-
preme Court of Connecticut ruled that
in sex-related cases, prior consistent
statements of the victim are admissible
as exceptions to the hearsay rule as
corroborating evidence showing “con-
stancy of accusation.” It is permis-
sible, said the court, for the victim to
recount the details of prior statements,
provided, as here, the witness first
testifies about the incident itself and
also identifies the person to whom the
prior statements were made. Accord-
ingly, the court found defendant’s con-
tentions to be without merit. State v.
Hamer, 452 A.2d 313 (1982), 19
CLB 391.
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§ 13.345 —Business records exception

“Evidence and Trial Advocacy: Hear-
say Exceptions—Business Records,”
by Michael H. Graham, 24 CLB 239
(1988).

Kansas Defendant was convicted of
first-degree murder. On appeal, he
claimed the trial court erred in admit-
ting a tape recording and transcript
thereof into evidence. On the night
of the charged offense, the victim,
a highway partolman, observed de-
fendant’s speeding car ard chased it.
By radio, the victim described the car,
its location, its tag number, the speed
at which it was going, and defendant.
Travellers who discovered that the
victim had been shot broadcast that
information cn the victim’s radio. De-
fendant argued that the hearsay rule
prohibited admission of the tape re-
cording and transcript.

Held, affirmed. The tapes were ad-
missible under the business records
exception to the hearsay rule. They
were “writings,” even though sound
recording so made as part of the
patrol’s ordinary business, and were
made at virtually the same time that
the events discussed were occurring
while the speakers were observing
them. The sources of information from
which the tape recording was made,
and the method and circumstances of
the making of the tape were such as to
indicate its trustworthiness. Further-
more, the speakers were under stress
caused by their perception of the
events, and so lacked incentive to
falsify or distort. The transcript of
the tape, whose accuracy was not chal-
lenged, was also admissible. Second-
ary evidence as to the contents of
official records is admissible, especially
if it is helpful to jurors and witnesses.
Jurors, witnesses, court, and counsel
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may refer back to portions of a written
statement more easily than to con-
versations contained in a tape record-
ing. State v. Rainey, 660 P.2d 544
(1983).

§ 13.365 —Documentary evidence

“Evidence and Trial Advocacy: Hear-
say Exceptions—Public Records and
Reports,” by Michael H. Graham, 24
CLB 350 (1988).

“Evidence and Trial Advocacy: Hear-
say Exceptions—Records of Vital Sta-
tistics,” by Michael H. Graham, 24
CLB 444 (1988).

§ 13.370 —Phetographs

Mississippi Defendant was convicted
of the murder of his wife. Defendant,
his wife, and his wife’s two nephews
had been drinking beer ali day at de-
fendant’s home. Around 8:00 p.Mm.
that evening, defendant carried his
badly beaten wife to the hospital. She
had been dead for two or three hours.
Her death was the result of massive
blood loss resulting from multiple
bruises and abrasions to her body and
deep lacerations of her scalp and labia.
On appeal, defendant contended tiat
the trial court erred in admitting into
evidence a second group of photo-
graphs depicting the interior of de-
fendant’s home because the state failed
to establish that the authorities entered
the defendant’s home pursuant to a
lawful search warrant or with the de-
fendant’s consent.. Therefore, it was
argued, the photographs were inad-
missible as the product of an illegal
search. The defense counsel objected
to these photographs of the home on
the basis of “all of the same objections
that I have stated previously as to the
other photographs.” One of the previ-
ous objections was that a proper predi-
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cate had not been laid for the
introduction of the photographs. The
state argued that this objection was not
broad enough to encompass the Fourth
Amendment claim now raised by de-
fendant.

Held, conviction affirmed. The
Supreme Court of Mississippi applied
the general rule that a failure to object
with specificity in the trial court results
in a waiver of review on appeal. The
court held that the objection to the
admissibility of the photographs of the
interior of defendant’s house was
waived by the failure to state the addi-
tional basis for the objection in the
trial court. Stevens v. State, 458 So.
2d 726 (1984), 21 CLB 269.

North Carolina Defendant was con-
victed of first-degree murder. He ap-
pealed, contending that the trial court
erred by admitting into evidence dur-
ing the guilt-innocence ‘determination
phase five photographic slides, por-
traying the body of the deceased
shortly after she was killed. He argued
that they should not have been ad-
mitted until the sentencing phase, at
which time they could serve as evi-
dence of an aggravating factor. Their
admission during the guilt-innocence
determination phase, he argued, was
improper. because their inflammatory
effect outweighed any probative value
they may have had.

Held, affirmed. The photographs
were admissible to illustrate the testi-
mony of a forensic pathologist because
they were accompanied by a limiting
instruction of their purpose. The fact
that they depicted a gruesome and
gory scene did not render them in-
competent in evidence because they
were properly authenticated by wit-
nesses as accurate portrayals of what
they saw. Any gruesome or vicious
portrayal in the slides resulted solely
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from the nature of the crime com-
mitted and not from any improper use
of the slides. State v. Williams, 301
S,E.2d 335, reh’g denied, 464 U.S.
1004, 104 S. Ct, 518 (1983).

§ 13.371 —Drawings and
sketches (New)

Illineis Defendant was convicted of
murder and burglary. After a separate
sentencing hearing, the trial court sen-
tenced defendant to death and also im-
posed a sentence of fourteen 'years
imprisonment for the burglary. On
direct appeal to the Ilinois Supreme
Court, defendant attacked his convic-
tions on ‘numerous grounds, among
which was his claim that it was revers-
ible error for the trial court to refuse
to admit as inadmissible hearsay the
police artist’s sketch, which was offered
for the purpose of impeaching the
identification testimony of two prose-
cution witnesses. The state contended
that the sketch was properly excluded
because defendant did not establish a
proper foundation for its admission
into evidence.

Held, exclusion of the composite
sketch to impeach identification testi-
mony of witnesses was harmless be-
yond a reasonable doubt. The high
court held that where the sketch is
used for impeachment purposes as a
prior inconsistent description of the
assailant and where authenticity has
been established, unequivocal testi-
mony from the person who prepared
the sketch, which also establishes that
the identification witness previously
adopted and confirmed it as an accu-
rate drawing, is sufficient foundation
for its admission despite a denial by
the identifying witness that he had
agreed to its accuracy. That denial is,
of course, admissible and relevant in
the jury’s assessment of the extent to
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which the drawing is, in fact, impeach-
ing. People v. Yates, 456 N.E.2d
1369 (1983), reh’g denied, 467 U.S.
1268, 104 S. Ct. 3563 (1984).

§ 13.375 —Res gestae and
spontaneous declarations

Georgia Defendant was tried on counts
relating to faulty operation of a motor
vehicle. At trial, the state patrolman
at the scene of the arrest testified, on
recall and over the defendant’s ob-
jection, that the passenger had stated
that the only persons in the vehicle
were defendant and the passenger.
After conviction, defendant appealed,
contending that the testimony did not
explain the conduct of the officer and
was not original evidence but hearsay.

Held, affirmed. The testimony was
admissible because such a witness may
testify to what he saw and heard while
in defendant’s presence. Clearly, this
testimony was what the officer’s in-
vestigation disclosed at the scene
when he made the arrest, even though
it was made in rebuttal to defendant’s
contrary exculpatory testimony. Hen-
derson v. State, 317 S.E.2d 343
(1984).

Indiana Defenndant, Daniel Scott
Corder, was convicted of murder and
attempted murder and sentenced to
consecutive terms of fifty-five and
forty-five years, respectively, Among
defendant’s contentions in his direct
appeal was a claim that the trial court
had erred in admitting testimony about
statements made by one of the vic-
tims.

Held, affirmed. The Supreme Court
of Indiana upheld the finding of the
trial court. The witness was among
the neighbors who had discovered de-
fendant’s father, after he was shot, in
the driveway. The father had stated,
“Scott wenf crazy, beat us with a base-
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ball bat,” and later, “I’m shot.” When
2 neighbor asked the father where he
was shot, he responded, “stomach.”
This neighbor testified that approxi-
mately ten minutes passed between
the time he heard a gunshot and the
time the father spoke to him in the
driveway. Over defendant’s objec-
tions, the neighbor testified about the
father’s  statements. Defendant con-
tended that this evidence was hearsay
and should have been excluded. How-
ever, the evidence concerning the
father’s statements fell squarely within
the excited utterances exception to the
hearsay rule. The two basic require-
ments that must be established before
the exception applies were present.
First, there was a startling or exciting
event that rendered reflective thought
inoperative. Second, the statement
was the spontaneous resuit of the event
and not the result of reflective thought.
Here, the father’s statements were the
result of an extremely traumatic event,
not the result of reflective thought.
Although the statement, “Scott went
crazy,” could be considered an opin-
ion, this did not mean that the state-
ments, as a whole, could not be ad-
mitted. Corder v. State, 467 N.E.2d
409 (1984).

Indiana Defendant, convicted of rape,
argued on appeal that there should be
a reversal because evidence that he
had killed his mother previously was
introduced at his trial. Complainant
testified that defendant told her, dur-
ing the rape, that he had been in prison
for killing his mother. The state then
established that defendant had, in fact,
committed that crime. It established
the fact through the testimony of the
arresting officer and defendant’s ex-
wife, -and on cross-examination of de-
fendant himself.

Held, affirmed. The Supreme Court
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of Indiana rejected defendant’s claim
that admission of testimony regarding
the previous killing was unduly preju-
dicial, holding that “[s]tatements
uttered by the accused during the com-
mission of the offense charged, includ-
ing prejudicial comments about his
prior prison record, are admissible as
part of the res gestae of the offense.”
Moreover, it continued, the evidence
was admissible on the issue of identity.
As complainant’s attacker told her that
he had killed his mother, the fact that
defendant had, indeed, committed such
a crime was circumstantial evidence
that ‘defendant committed the rape.
Therefore, admission of the disputed
testimony was proper. Taylor v. State,
438 N.E.2d 294 (1982), 19 CLB 176.

Rhode Island Defendant was con-
victed of second-degree sexual assault.
The victim, defendant’s three-year-old
daughter, did not testify at trial because
the trial justice had ruled her incom-
petent. The trial justice did, however,
allow into evidence statements made
by the child through the testimony of a
couuselor, a doctor, and a social work-
er. Defendant petitioned for certiorari
review arguing that those statements
were hearsay not without any excep-
tion and that they were inadmissible
because the child had been ruled in-
competent as a witness.

Held, vacated and remanded. The
Supreme Court of Rhode Island found
that victim was incompetent to testify
at the time of trial when she was four
years old; therefore, assertions she had
made at age three could not be consid-
ered inherently more reliable. Because
a time lapse of nine days occurred be-
tween the time the victim reported the
incident to her mother and the time she
made the stateinents to the counselor,
the statements the child made to the
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counselor were not admissible under
the spontaneous-utterance exception to
the hearsay rule, the assertions made
were not spontaneous in nature, nor in
direct temporal proximity to an excit-
ing event, and the victim could have
been coached by her mother. In
Ketcham v. State, 162 N.E.2d 247
(Ind. 1959), the court stated that if a
child is too young to be a witness, the
credibility of the child’s testimony is
not enhanced by having it presented to
the jury through another person. Thus,
the court determined that all assertions
made by the defendant’s daughter were
inadmissible once the trial justice had
determined she was incompetent. Be-
cause this evidence could have influ-
enced the jury in reaching its verdict,
the court reversed. State v. Paster, 524
A.2d 587 (1987).

WEIGHT AND SUFFICIENCY
§ 13.385 —Drug violations

Mississippi =~ Defendant, convicted of
possession of marijuana with intent to
deliver, argued on appeal that there
should be reversal because the evi-
dence was insufficient, as a matter of
law, to sustain the conviction. At trial,
it was established that defendant and a
friend, Pace, left Virginia for Missis-
sippi in Pace’s auto. Pace’s ostensible
purpose was to visit his family, while
defendant was to be dropped off at
another friend’s house along the return
route. After getting under way, Pace
disclosed that he had approximately
fifty pounds of marijuana in the trunk
of the car. Subsequently, the two
stopped at a motel and Pace brought
the marijuana, in large garbage bags,
into their room. The following day,
police, armed with a search warrant,
entered the room and seized the mari-
juana and various items of drug para-
phernalia which were in plain view.
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Pace, who pled guilty prior to trial,
was called as a witness by defendant
and testified that the marijuana was
his and defendant had “nothing to do
with it.”

Held, affirmed. The Mississippi
Supreme Court found that the issue
of his guilt had properly been sub-
mitted for the jury’s determination.
The concept of possession, it stated, is
not susceptible to a specific rule but
the facts must be sufficient to warrant
a finding that a defendant was “aware
of the presence and character of the
particular substance and was inten-
tionally and consciously in possession
of it” Constructive possession, con-
tinued the court, “may be shown by
establishing that the drug involved was
subject to [defendant’s] dominion or
control.” Here, the jury’s verdict was
not against the overwhelming weight
of the evidence; consequently, the
court affirmed the conviction. Martin
v. State, 413 So. 2d 730 (1982), 19
CLB 80.

§ 13.400 —Murder

Pennsylvania  Defendant was con-
victed of murder in the second degree
and robbery. On appeal, he contended
that the evidence was insufficient to
support his convictions and that the
trial court erred in allowing testimony
concerning a sexual assault upon the
decedent, since he was not charged
with any sexual offense.

Held, affirmed. Viewed in the light
most favorable to the commonwealth,
the evidence was such that the trier
of fact could reasonably have found
that all of the elements of the crimes
had been established beyond a rea-
sonable doubt. The evidence estab-
lished that (1) decedent lived in an
apartment above the bar owned by de-
fendant’s family; (2) defendant was in
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the bar when decedent came there to
pick up her food stamps and social
security check; (3) decedent was
found murdered in her apartment that
afternoon; (4) defendant’s blood was
found in the apartment; and (5) de-
fendant stated to police that he had
committed the crime. The common-
wealth proved beyond a reasonable
doubt the elements of serious bodily
injury and an attempt to rob the vic-
tim of her property. Defendant’s
argument that testimony concerning
sexual assault should not have been
admitted because he was not charged
with rape was without merit, In. this
case, defendant was charged with mur-
der of the second degree based upon
the underlying felonies of rape and
robbery. Thus, the testimony, though
inflammatory, was relevant to an ele-
ment of the crime with which defen-
dant was charged. Commonwealth v.
Giles, 456 A.2d 1356 (1983).

§13.410 —Receiving stolen goods

Ohio Defendants, husband and wife,
were convicted of possessing stolen
stereo equipment seized from their
son’s bedroom in the family residence
pursuant to a search warrant. They
contended on appeal that the evidence
was insufficient to establish that they
had actual knowledge that stolen prop-
erty was located in their home. Their
son had-a lengthy juvenile record for
theft-related offenses, a situation well-
known to defendants. Both defend-
ants testified at trial that they were
unaware that the equipment, which
was connected and operable, was in
the house prior to the seizure. It was
not disputed that defendants owned
the residence and had dominion and
control over the entire premises as
well as having parental custody, con-
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trol,
son.

Held, affirmed.. The Supreme Court
of Ohio found that the mere fact that
the stolen property was located within
the family residence and subject to
defendants’ control did not amount to
proof of constructive possession.
However, it found, the speakers were
bulky, operable, and in plain view;
these circumstances, together with de-
fendants’ awareness of their son’s
criminal history, were sufficient to sus-
tain a finding that defendants had
actual knowledge that the stolen
equipment was on the premises. Thus,
concluded . the court, defendants had
constructive possession of the stolen
property. State v. Hankerson, 434
N.E.2d 1362, 19 CLB 83, cert. denied,
459 U.S. 870 (1982).

and responsibility over their

§ 13.425 —Sex crimes

Minnesota  Defendant was charged
with criminal sexual conduct in the
third degree for sexually penetrating
a fourteen-year-old girl. The state
appealed a pretrial order granting de-
fendant’s motion to limit certain ex-
pert testimony. The testimony was
that complainant gave birth to a child
after the alleged penetration and that
blood-test results indicated that de-
fendant was the father. After the
charge was filed, defendant voluntarily
gave a sample of his blood for com-
parative analysis with the blood of
complainant and her baby. A blood
specialist compared the blood types
of the three, with respect to fifteen
different gene systems, and concluded
that (1) his analysis can detect 94 to
97 percent of all cases of nonpaternity,
and that, in this case, the results did
not provide evidence of nonpaternity;
(2) approximately 1,121 unrelated
men would have to be randomly
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selected from the general male pop-
ulation before another man would be
found with all the appropriate genes
to have fathered the child in question;
and (3) there was a 99.911 percent
likelihood that defendant was in fact
the father. Before the trial was to
begin, defense counsel moved for an
order limiting the expert testimony on
two grounds: first, that it was inad-
missible evidence of statistical prob-
ability, and second, that it was based
on the assumption that defendant had
sexually penetrated complainant,
which was the ultimate issue in the
case. The state appealed the court’s
grant of the motion.

Held, remanded for trial. The trial
court should not have suppressed the
evidence in its entirety. References to
statistical probabilities were properly
suppressed because they can have an
exaggerated impact on the trier of fact
by making uncertainties appear all but
proven. On the other hand, the blood
expert should be permitted to testify
as to the basic theory underlying blood
testing and should be permitted to
testify that not one of the fifteen tests
excluded defendant as the father of
the child. State v. Boyd, 331 N.W.2d
480 (1983).

South Dakota Defendant was con-
victed of the class 4 felony of sexual
contact with a child under fifteen years
of age. The statute under which he
was convicted prohibits anyone fifteen
years of age or older to have sexual
contact with a person other than his
spouse when such other person is
under the age of fifteen. Violation of
the statute is a class 4 felony. If, how-
ever, the actor is less than three years
older than the victim, he is guilty of
a class 1 misdemeanor. On appeal,
defendant raised the following issues:
(1) His complaint record was not
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sufficient evidence of his age. (2) The
victim’s testimony did not prove the
existence of sexual contact. (3) The
court improperly deleted his requested
instruction suggesting the application
of a stricter test of credibility to the
victim and other witnesses.

Held, affirmed. There was sufficient
evidence to convict defendant, and the
trial judge’s instruction to the jury was
proper. The complaint record was ad-
missible as evidence of defendant’s
date of birth because it constituted a
record of a public agency’s routine
functions. Federal Rules of Evidence
803(8) permitted its admission into
evidence even though the declarant
was available as a witness. The vic-
tim’s testimony provided sufficient
evidence of sexual conduct despite de-
fendant’s claim that the victim was
hesitant about testifying to such an
attack. The victim’s hesitance and re-
luctance to discuss the details of de-
fendant’s contact was understandable
in light of her age. Finally, the court’s
deletion of defendant’s requested in-
struction was proper. Overruling its
decision in State v. Fulks, 83 S.D. 433,
160 N.W.2d 418 (1968), it held that
the testimony of a rape victim should
not be treated differently from the
testimony of any other victim merely
because of the nature of the charge.
It also held that an instruction of
the kind requested by defendant re-
flected the antiquated view of rape as
a crime defined by victim’s conduct.
State v. Ree, 331 N.W.2d 557 (1983).

§ 13.435 Fingerprints

Nebraska Defendant was convicted
of burglary after a jury trial. As part
of the prosecution’s preparation for
trial, an affidavit prepared by a Ne-
braska state patrolman was submitted
to the district court, seeking an order
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pursuant to the state Identifying
Physical Characteristics Act, to compel
defendant to submit to finger printing
and palm printing. The affidavit stated,
among other things, that defendant was
asked to voluntarily give a sample of
his finger prints and palm prints and
that defendant refused. An order re-
quiring defendant to so submit was
entered. Pursuant to the order, a palm
print was taken from defendant that
matched the one on the glove wrapper
found on the floor of the store during
the burglary investigation. Defendant
contended on appeal that his motion
to suppress the palm print exemplar
was erroneously  denied. Defendant
argued that the statute was constitu-
tionally infirm in that it authorized him
to be unreasonably seized by police
authorities in violation of the Fourth
Amendment as well as the Nebraska
Constitution.

Held, affirmed. The Supreme Court
of Nebraska found that the Act pro-
viding for an order compelling a
suspect to produce nontestimonial
evidence for identification was con-
stitutional. However, the court con-
strued the Act to require a showing
of probable cause to believe the person
to be seized has engaged in an articula-
ble criminal offense prior to the judicial
officer issuing an order pursuant to the
Act. The court added that it would be
anomalous to require such probable
cause prior to the seizure of papers,
books, and other objects, but not for
the seizure of persons. State v. Evans,
338 N.W.2d 788 (1983).

14. TRIAL
§ 14.15 —Disqualification of
trial judge ...eeenriernennns 152
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§ 14.15 —Disqualification of trial
judge

Michigan Defendant was convicted,
after a bench trial, of breaking and
entering. Initially, he had appeared be-
fore the trial court to enter a guilty plea
to the crime; he admitted a factual
basis for the crime but, midway
through the allocution, changed his
mind and was permitted to withdraw
the guilty plea. Defendant then waived
a jury and proceeded to trial before the
same judge who presided over the abor-
tive plea proceeding. On appeal, de-
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fendant argued that his right to be tried
by an impartial fact finder had been
violated; the trial judge, he contended,
should have disqualified himself or ad-
vised defendant that he had a right to
a trial by another judge. The inter-
mediate appellate court agreed and re-
versed the conviction.

Held, reversed and remanded. The
Supreme Court of Michigan acknowl-
edged that a judge’s knowledge of the
facts -(e.g., by reading transcripts of
prior proceedings) could serve as a
basis for disqualification; here, how-
ever, defendant was completely aware
of the trial judge’s involvement in the
plea proceeding but nevertheless
waived a jury trial. Moreover, the
court noted that there was no evidence
of actual bias against defendant. Under
the circumstances, said the court, the
trial judge was under no obligation to,
sua sponte, afford defendant the oppor-
tunity to be tried by another judge and,
having not complained below, defen-
dant could not raise the issue for the
first time on appeal. People v. Co-
cuzza, 318 N.W.2d 465 (1982), 19
CLB 83.

Nebraska Defendant was convicted of
manslaughter and was given the maxi-
mum penalty of imprisonment for the
crime. As his sole assignment of error,
defendant contended that the sentenc-
ing judge should have recused himself
as requested by defendant on account
of the judge’s ex parte contact with
members. of the wvictim’s family.
Shortly after the verdict was an-
nounced in court, the prosecutor ap-
proached the trial judge and informed
the court that the victim’s parents and
sister wished to visit with the judge be-
cause the victim’s family were non-
residents of the state. Apparently, the
judge met in chambers with the vic-
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tim’s parents and sister in the absence
of either counsel and without record-
ing what transpired at that meeting.
In light of this and its prejudice to
defendant regarding any prospective
sentence, defendant’s lawyer requested
that the judge recuse himself. The
trial judge said that the court was in
no way prejudiced by the meeting
with the family, and as far as the
court’s reassessing its own ability to
be fair and to consider all the facts and
circumstances in this case, its opinion
and judgment would not be colored by
the family’s visit. There was no ver-
batim record, however, of the family’s
visit; all that existed was the judge’s
description of what transpired at that
meeting. To counter defendant’s claim
that the trial judge should have re-
cused - himself, the state argued that
since defendant had not shown that
the sentencing judge was in any way
influenced by his contact with the vic-
tim’s family, there was no error in the
refusal of the judge to recuse himself
from sentencing.

Held, sentence vacated and cause
remanded with direction. Although
the court believed a party seeking to
disqualify a judge on the basis of bias
or prejudice bears the heavy burden of
overcoming the presumption of ju-
dicial impartiality, the court deter-
mined that the sentencing judge
should have recused himself from the
sentencing hearing when requested by
defendant. The court said that a judge
should not initiate, invite, or consider
ex parte communication concerning a
pending or impending proceeding that
is before him, and concluded that such
a rule is a requisite to the orderly ad-
ministration of justice in any judicial
system. A judge who initiates, or in-
vites and receives, an ex parte com-
munication concerning a pending or
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impending proceeding must recuse
himself or herself from the proceed-
ings when a litigant requests such re-
cusal. The court ordered that, in sim-
ilar cases, the judge should recuse
himself because he is forced into the
mutually exclusive roles of witness,
testifying as to what happened at a
private meeting, and judge, keeping
order over that testimony. State v.
Barker, 420 N.W.2d 695 (1988).

§14.20 Qualifications of
prosecutor

New York Seeking to avoid charges
of political bias, a district attorney ap-
pointed a “special assistant district
attorney” to handle criminal investiga-
tion and prosecution of the incumbent
of the district attorney’s former con-
gressional seat. The memorandum of
understanding gave the special prose-
cutor “full authority and responsibility
to investigate, to determine whether to
prosecute, and to prosecute any per-
son” for offenses related to the con-
gressman’s campaign for office, and
went on to grant him broad authority
and great independence in pursuing
the investigation. The congressman
petitioned, challenging the appoint-
ment and seeking to disqualify the
district attorney - from proceeding
against him herself. Lower courts held
the appointment to be void, and an
appeal was brought.

Held, affirmed. The court found
the appointment to be void stating that
the district attorney’s powers are con-
ferred by statute. “She may delegate
duties to her assistants but she may not
transfer the fundamental responsibili-
ties of the office to them.” The memo-
randum concerning the appointment of
the special prosecutor was clearly an
attempt by the district attorney to
divest herself of her discretionary judg-
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ment to initiate, pursue, and conclude
investigations and prosecutions, and
was therefore void. Regarding the issue
of the district attorney’s disqualifica-
tion to conduct an investigation herself,
on which lower courts issued conflict-
ing opinions, the issue was raised
prematurely. The mere fact that the
district attorney had expressed mis-
givings about conducting the investiga-
tion herself was mnot sufficient to
provide a basis for the court to assume
jurisdiction to pass on her qualifica-
tions. Schumer v. Holtzman, 454
N.E.2d 522 (1983).

§ 14.30 Defendant’s right to
continuance

Arkansas Defendant was convicted
of attempted rape and kidnapping. He
appealed, arguing that the trial court
abused its discretion in refusing to
grant him a continuance, the basis of
his displeasure with his appointed at-
torney. Defendant claimed that his
appointed attorney had a personality
conflict with him and was related to a
deputy sheriff. The trial court, finding
those allegations to be false, advised
defendant that he could either be rep-
resented by the appointed attorney or
represent himself.

Held, affirmed. Not every denial of
a continuance is an abuse of discretion
or constitutional violation. Defendant
failed to meet his burden of proving his
need for a new attorney and the court’s
abuse of discretion in denying that
need. In view of the fact that compe-
tent counsel had been appointed, the
trial scheduled, and the jury empan-
eled, the public’s interest in orderly
court administration and prompt trials
outweighed defendant’s alleged need
for competent counsel. The appointed
counsel was competent and skilled in
criminal law practice, and defendant’s
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allegations against him were false.
Thus, the trial court’s denial of a con-
tinuance was proper. Berry v. State,
647 S.W.2d 453 (1983).

Georgia  Defendant was convicted of
murder. He argued on appeal that the
trial court abused its discretion by re-
fusing to grant a continuance on the
day set for trial. He claimed that the
courf’s ‘appointment of counsel just
eight days prior to the trial prejudiced
him because his counsel did not have
an apportunity to interview all wit-
nesses adequately in preparation for
the trial.

Held, affirmed. The trial court did
not abuse its discretion in denying the
motion for continuance. No showing
had been made that any prospective
witness - not interviewed by. defense
counsel would have been beneficial to
defendant. Furthermore, defendant
had been represented by retained coun-
sel as early as six months prior to trial.
Newberry v. State, 301 S.E.2d 282
(1983).

Georgia Defendant, after being de-
nied a continuance, was tried and con-
victed of murder. On appeal, he argued
that the trial court abused. its discre-
tion by denying his motion for con-
tinuance on the day upon which the
trial was to have commenced. Three
months after defense counsel was ap-
pointed, the state accepted pleas from
the co-defendants to the lesser offense
of robbery in exchange for their prom-
ises to testify against defendant. Three
days later, on the day the trial was to
begin, defendant filed the continuance
motion and contended that the plea
agreements were “unexpected develop-
ments” which “drastically [altered] the
needs of the defense” requiring “a sub-
stantial continuance” in order “to
properly prepare an adequate defense.”
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Held, affirmed. The continuance
was properly denied. The record
demonstrated that counsel prepared
an adequate defense for defendant, and
was aware of the co-defendants’ inten-
tion to plea bargain months before
they did so. -Furthermore, no indica-
tion was given to the trial court of the
specific actions that remained to be
taken to prepare the defense. Hamp-
ton v. State, 301 S.E.2d 274 (1983).

Indiana Defendant, convicted of rob-
bery, argued on appeal that there
should be a reversal because the trial
court denied his motion for a con-
tinuance predicated upon failure of a
defense witness to appear. Defense
counsel requested the postponement
orally on the morning the trial was
scheduled to commence, stating that
the witness was essential to defendant’s
case and that she had agreed to appear.
Noting that trjal had been continued
on a previous occasion because the
same witness had failed to appear, the
court ordered that the matter proceed.

Held, conviction affirmed. The Su-
preme Court of Indiana rejected de-
fendant’s argument that denial of his
motion amounted to a violation of his
constitutional “right to have compul-
sory process for obtaining witnesses.”
Defendant, it found had notice of the
trial date and an opportunity to obtain
the issuance of subpoenas and, if neces-
sary, court enforcement of same; how-
ever, he failed to avail himself of that
opportunity and thus had no recog-
nizable ground on which to base a
complaint.

Refusal to grant the motion was not
an abuse of discretion, continued the
court, “given the trial court’s granting
of a previous motion for continuance
because of the absence of this same
witness, the lack of an explanation at
the time the motion was made support-
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ing the essential nature of the wit-
ness’s testimony to the defendant’s
contentions . . . and the failure to
employ the subpoena power.” Rowe v,
State, 444 N.E.2d 303 (1983), 19
CLB 482.

§ 14.35 Right to public trial

New York Defendant appealed his
sentence as a second-felony offender.
He claimed that his first conviction was
in violation of his Sixth Amendment
right to a public trial. During defen-
dant’s trial for his first conviction, the
courtroom was cleared so that an
undercover officer could testify. The
Supreme Court of New York later
determined closing the court for an
undercover officer must be preceded
by a careful inquiry into the reasons
why the courtroom should be closed.
This decision, however, was not ap-
plied retroactively to defendant’s first
conviction., Defendant claimed, after
his second conviction, that he should
not be considered as having two felony
convictions because the first was ob-
tained illegally.

Held, sentence affirmed. The court
stated that defendant’s first conviction
did not violate the constitution as it
was interpreted at that time. The
court noted that interpretations con-
stantly change, and it refused to apply
changes in interpretations retroac-
tively. The court noted that his first
conviction was not overturned; there-
fore, there was no prohibition against
using it. People v. Catalanotte, 532
N.E.2d 1244 (1988).

New York Defendant was charged
with criminal sale of a controlled sub-
stance and released on bail pending
trial. On July 5, defense counsel was
notified that the case was scheduled
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for trial on July 8. He immediately ad-
vised defendant, who claimed illness
and expressed uncertainty about her
ability to appear. In fact, defendant
failed to appear on July 8 and the case
was put over until the following Mon-
day, July 11. When defendant did not
appear on the adjourned date and de-
fense counsel revealed that he had been
unable to Jocate her over the weekend,
the court ordered a hearing to deter-
mine her whereabouts. At the hearing,
a friend who had posted bail for de-
fendant testified that, shortly before
the trial was scheduled; defendant
mentioned that she intended to leave
town. The friend also had heard that
defendant was then “out in the street.”
The court found that defendant’s ab-
sence was voluntary and that she had
waived her right to be present at trial.
Over defense counsel’s objection, de-
fendant was tried in absentia and con-
victed by the jury; while defense
counsel called no witnesses, he did
state that he would have called defen-
dant had she been present and that
she would have given an exculpatory
explanation for the alleged drug sales.
On appeal, defendant contended that
her right to be present at trial under the
federal and state constitutions had
been violated by her trial' in
absentia.

Held, conviction reversed. The New
York Court of Appeals stated that
while a defendant’s right to be present
at trial may be waived, the trial judge’s
“factual finding of voluntary absence
from court on the day scheduled for
her appearance is alone insufficient as a
matter of law to establish an implicit
waiver of defendant’s right to be pres-
ent at trial so as to permit the court
to try defendant in absentia.” The
right to be present at trial, it continued,
is of a fundamental constitutional na-
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ture and accordingly, the issue is
whether defendant knowingly, volun-
tarily, and intelligently waived a known
right. The court refused to find such
a waiver here because defendant had
not been informed of the nature of
her right to be present and the con-
sequences of her failure to appear (i.e.,
that a trial in absentia could proceed).
Thus, it concluded that a finding that a
criminal defendant has received actual
notice of a trial date and has neverthe-
less voluntarily failed to appear is in-
sufficient, as a matter of law, to justify
a trial in absentia. Even where a de-
fendant is advised fully of his right to
be present and fails to appear, cau-
tioned the court, a trial in absentia
should not be automatic. Rather, the
trial judge should consider “all appro-
priate factors, including the possibility
that defendant could be located within
a reasonable period of time, the diffi-
culty of rescheduling trial and the
chance that evidence will be lost or
witnesses will disappear.” In most
cases, it stated, an adjournment pend-
ing execution of a bench warrant would
be preferable to trial in absentia, unless
it can be shown by the prosecution
“that such a course of action would be
totally futile.” People v. Parker, 440
N.E.2d 1313 (1982), 19 CLB 271.

§14.41 Defendant’s right to
testify (New)

Colorado Defendant was convicted of
first-degree assault by a jury. He did
not testify at trial. During the trial,
both after the prosecution rested and
after the defense rested, defendant, his
counsel, and the prosecutor appeared
before the judge out of the presence
of the jury. During these times, de-
fendant did not speak to the judge
about testifying or any other matter.
Immediately before the lunch recess,
following the presentation of defen-
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dant’s case, defendant’s trial lawyer
told the judge that defendant would
not’ testify, and the defense rested.
When defendant returned from the
lunch recess, he was intoxicated. The
case then was submitted to the jury,
which found him guilty. Defendant
moved for a new trial, and an evi-
dentiary hearing was held on. that
motion. The motion was denied by the
trial court, which found that defen-
dant’s conduct in returning to the
courtroom intoxicated after the noon
recess demonstrated an intention not
to testify. The court of appeals, how-
ever, ordered a new trial.

Held, affirmed. A criminal defen-
dant’s right to testify is a fundamental
constitutional right. The majority of
the court reasoned that because the
court had ruled previously that the
right to testify only may be waived by
a defendant in a criminal case, the
right to testify is a fundamental con-
stitutional right. The court added that
waiver of a fundamental right must be
voluntary, knowing, and intentional.
The court imposed a duty on trial
courts to erect procedural safeguards
surrounding relinquishment- of the
right to testify in accordance with
those set out in Johnson v. Zerbst,
304 U.S. 458, 58 S. Ct. 1019 (1938).
Whether there is proper waiver of the
right should be determined clearly by
the trial court. It would be “fitting
and appropriate,” the court stated, for
that determination to appear upon the
record. People v. Curtis, 681 P.2d
504 (1984), 21 CLB 86,

§ 14.60 Decisions of defense counsel
as binding upon defendant

Massachusetts Defendant was con-
victed of assault, arson, and first-degree
murder. His defense was that the arson
from which the charges arose was per-
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formed by an acquaintance who pled
guilty to manslaughter. On appeal he
complained of the trial court’s instruc-
tion that “malice in arson may be in-
ferred from the wilful doing of the act
of burning without legal justification.”

Held, conviction affirmed. The court
pointed out that, because defendant’s
trial case was based on the concept
that it was his acquaintance rather than
he who set the fire, the case was tried
on the theory that the sole disputed
issue was the identity of the perpe-
trator. Since that was the sole issue
contested by defendant, and since error
cannot be argued on the basis of a
theory that was not presented at trial,
the court concluded that the malice
instruction did not create a substantial
risk of prejudice to defendant. Comm’x
v. Ely, 444 N.E.2d 1276 (1983).

§ 14.80 Conduct of trial judge

“[The] Criminal Court Judge: The
Art of Judging,” by Paul Wice, 20
CLB 189 (1984).

§ 14.90 —Prejudicial comments

“The Criminal Defense Counsel’s Con-
cise Guid