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Arizona Supreme Court

COMMISSION ON THE COURTS
1314 North 3rd Street, Suite 330, Phoenix, Arizona 85004, (602) 255-2136

The Honorable Frank X. Gordon, Jr.
Chief Justice

Arizona Supreme Court

201 West Wing, State Capitol
Phoenix, Arizona 85007

Dear Chief Justice Gordon:

I am privileged to present to you the report of the Arizona Supreme Court's Commission on
the Courts. This report reflects the action-oriented vision shared by the Executive Committee and
the various Task Forces for shaping the direction of Arizona's courts into the next decade and
beyond.

We believe the evaluations and suggestions of the report reflect the need for a balance
between continuity and adaptability in the judiciary; between the need for stability and a realistic
appraisal of the changes necessary as we face a new century. In my estimation, the Commission's
goal to build a solid foundation for judicial administration by examining and reporting on the organi-
zation processes of the legal system in Arizona, in order to achieve an ordered, fully-integrated
judicial branch of government, was well met.

Of invaluable importance to the Commission were the many hours of dedication contributed
by Task Force chairpersons Noreen Sharp, Ed Hendricks, Bruce Meyerson and Pauline King. We
also benefited from the exciting, diverse backgrounds of all our members. These legislators, attor-
neys, court personnel and business and community leaders were an essential asset, each bringing a
unique perspective and background to the task.

Last, and most important, we all heartily commend your own personal vision and sense of
- urgency, best revealed in the creation of the Commission itself, as you contemplate the future of
Arizona's courts. Both your challenge and the confidence you placed in us were critical to the
completion of our goals. We truly hope we have met your hopes and expectations.

Sincerely,
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INTRODCTION

_.._......_..;‘..___..n.._.._
[EARE— N

The citizens of Arizona are entitled to a justice system that:

*  Resolves criminal charges and civil disputes between citizens fairly and without undue delay;

Employs modern management and technology to facilitate its task of providing justice;
Is accountable for its work;

Receives the human and technical resources it needs to perform its mission, and manages and uses
those resources to maximize its effectiveness and minimize waste; and

Is able to respond to foreseeable and unforeseeable social, technological, demographic, and environ-
mental changes.

With these goals in mind, Chief Justice Frank X. Gordon, Jr. of the Arizona Supreme Court appointed a 34-
member Commission on the Courts on June 21, 1988. The Commission was asked to: (1) develop a long-range
plan for the judiciary through and beyond the year 2000, (2) prepare specific recommendations and strategies

for improving the court system, and (3) provide a plan for implementing changes found necessary by the court.

This report is the Commission’s response to that assignment.

To accomplish its work, the Commission established four task forces: Court Organization and Administra-
tion, Court Productivity, Dispute Resolution, and Children and Families in the Courts.

Each task force was chaired by a Commission member; six Commission members served as members of
each task force. In order to draw upon the expertise of a full range of citizens, each task force added as mem-
bers anywhere from 31 to 57 others: lawyers, judges, justices of the peace, court administrators, court clerks,
representatives of affected and concerned agencies, and concerned citizens. In all, 175 people served on the
four task forces. Countless others presented their views at numerous public meetings and task force work-
group sessions. This diverse perspective and expertise proved invaluable to the Commission in the develop-
ment of the four task force reports. Those who served on the task forces and who provided information and
assistance to them merit the special thanks of the Commission and the citizens of Arizona.

The resulting recommendations are as comprehensive and far reaching as the challenge of the assignment.
They will enable the judiciary to resolve disputes more effectively, provide the judiciary with the structure and
flexibility needed to respond to the growing demands placed on it, and improve accessibility to the judicial
system for all citizens.

The judicial branch of government has served Arizonans well since the first day of statehood. Yet, despite
changes and improvements over the years, the organization and management of the courts and the process of
resolving disputes have remained essentially unchanged in the 77 years. Today’s conditions and needs
mandate fresh approaches. The Commission’s recommendations respond to that mandate. We have sought to
preserve and build on the true strengths of our judicial system while introducing new approaches better suited
to Arizona’s needs in the 21st century.

This report presents the Commission’s recommendations and an abbreviated statement of support. The
reader wishing more in-depth analysis and supporting documentation is encouraged to review the appropriate
task force report which is available through the Administrative Office of the Courts.

The citizens of Arizona can be justifiably proud of the character and quality of its judiciary. Inresponding
to the challenge presented by Chief Justice Gordon, however, the Commission has identified a number of ways
to improve our judiciary even further. We offer these thoughts and commend them to you.



SUMMARY OF RECOMMENDATIONS

CHAPTER ONE - ORGANIZING THE SYSTEM

1.1

1.2

The Arizona court system should have three levels: a Supreme Court, a Courtof Appeals, and a District
Court. (Page 6)

The Supreme Court should be increased to a total of seven justices when, and if, circumstances require.
(Page 12)

CHAPTER TWO - MANAGING THE SYSTEM

2.1

22

A TJudicial Council, established by the constitution, should have responsibility to set administrative
policy for the state judicial department. (Page 14)

Management of the Arizona judiciary should be the responsibility of the Chief Justice and state court
executive, on the state level, and the chief district judge and district court executive, on the local level.
(Page 17)

CHAPTER THREE - STAFFING THE SYSTEM

3.1

3.2

33

34

3.5

3.6

3.7

38

Qualifications for various levels of judgeships should be increased to reflect the responsibilities of the
judiciary. (Page 20)

All current superior court judges, commissioners, justices of the peace, and city or town magistrates
should be “grandfathered” as members of the district court in accordance with policies, standards, and
procedures adopted by the Judicial Council. Thereafter, all such judicial officers should be subject to
the evaluation and retention election processes described elsewhere in this report. (Page 23)

The Supreme Court should create a commission on judicial performance evaluation. (Page 24)

The Commission on Judicial Conduct should enhance the professionalism of its performance, increase
its visibility in the community, and extend its staff services to the Supreme Court’s Judicial Ethics
Advisory Committee. (Page 25)

There should be a merit selection system for all judges. (Page 26)

The clerk of the superior court should not be an elective position. The responsibilities of the current
position of clerk of the court should be carried out under the direction of the court executive.

(Page 28)

The responsibilities of the constable should be assumed by the sheriff’s office, court staff, private
process servers, or a combination thereof. (Page 29)

A pool of law clerks should be made available for district court judges who need legal support services.
(Page 30)



CHAPTER FOUR - RESOLVING DISPUTES

4.1

4.2

4.3

44

4.5

4.6

The district court should establish innovative alternative dispute resolution programs. (Page 32)
The effectiveness of court-annexed arbitration should be enhanced. (Page 35)

Medical malpractice cases should be processed like any other civil suit and made subject to alternative
dispute resolution procedures. (Page 38)

The legislature should enact appropriate legislation and the Supreme Court should promulgate rules
to establish confidentiality for communications made during a mediation. These should specify the
nature of the comrnunications, documents, or work product intended to be protected from disclosure,
as well as the exceptions necessary for furtherance of other impertant public policies. (Page 40)

There should be a qualified immunity for mediators employed by a court-annexed dispute resolution
programor by any governmental entity. The existing quasi-judicial absolute immunity established by
case law for arbitrators should be codified. (Page 42)

A state Office of Public Dispute Resclution should be established that will provide assistance in the
resolution of disputes, using mediation or other means of alternative dispute resolution, between
government agencies, between public agencies and private citizens, or in private disputes that may
have a substantial public impact. (Page 44)

CHAPTER FIVE - ENHANCING PRODUCTIVITY

5.1

5.2

53

5.5

5.6

57

538

59

The Supreme Court should adopt the American Bar Association’s trial and appellate court case
processing time standards for all Arizona courts. (Page 46)

The Supreme Court, in consultation with the district court judges, shouid adopt additional caseflow-
management techniques. (Page 48)

The Supreme Court should consider the adoption of caseflow-management techniques relating to
appellate court productivity. (Page 50)

Incentives for greater professionalism and disincentives to the deterioration of professional standards
for lawyers should be provided. (Page 52)

The Supreme Court should call upon the State Bar to study and report whether and to what extent the
Rules of Professional Conduct might he constructively revised to give greater definition to the
boundaries of a lawyer’s adversary role. (Page 54)

Discovery in civil cases should be controlled and managed by the court from the outset. (Page 55)

The rules of professional conduct should be revised to define and emphasize lawyers’ ethical
obligations to society to donate legal services. (Page 56)

To expedite and otherwise enhance the lawyer discipline process in Arizona, additional resources,
including full-time staff as needed, should be allocated to the agencies responsible for lawyer
discipline. (Page 57)

Where practicable, landlord-tenant cases should be heard by special judges to avoid disruption of a
court’s calendar. (Page 59)



5.10

511

5.12

5.13

5.14

Prejudgment interest on unliquidated damages should be available from the date of service of a
demand or a complaint, whichever comes first. (Page 60)

The Supreme Court should adopt arule permitting bilateral offers of judgment with sanctions thatare
appropriate for the circumstances. (Page 61)

The standard for granting motions for summary judgment should be redefined to encourage earlier
disposition of patently untenable claims or defenses. (Page 62)

The Supreme Court should appoint a permanent commission on automation as soon as practicable.
(Page 63)

The Administrative Office of the Courts (AOC) should acquire and install facsimile, conferencing,
audio, video, court reporting, personal computers, and other state-of-the-art equipment in courts
where needed; it should establish on-line data bases for both Supreme Court and appellate court
decisions; and it should establish coordinated training programs on automation. Pilot projects should
be undertaken by the AOC in diverse jurisdictional settings to determine the utility, impact, and cost-
effectiveness of: video arraignment, facsimile, video depositions, paper simplification, video test-
imony, optical disk storage, video transcript, optical and bar code scanning, audio transcriber,
appellate on-line data bases, and computer transcription. (Page 65)

CHAPTER SIX - ISSUES AFFECTING THE CRIMINAL JUSTICE SYSTEM

6.1

6.2

6.3

6.4

6.5

The Arizona Rules of Criminal Procedure should be amended to give victims and witnesses more
protection and control over their participation in pretrial proceedings. (Page 68)

A youthful offender program should be developed as a sentencing alternative for juvenile offenders
who have been transferred to, and convicted in, adult court. (Page 70)

Certain provisions of the Arizona Rules of Criminal Procedure and methods for implementing those
rules should be modified to streamline district court and felony pretrial proceedings. Existing rules of
criminal procedure governing case processing and speedy trial should be enforced by all judges.
(Page 72)

Changes should be made in post-conviction proceedings undertaken pursuant to Rule 32 of the
Arizona Rules of Criminal Procedure. (Page 74)

A judge should have more latitude to become involved in settlement-related discussions in criminal
cases and to provide for a “readiness conference” to discuss issues remaining prior to trial.
(Page 76)

CHAPTER SEVEN - LEGAL NEEDS OF CHILDREN AND FAMILIES

7.1

72

Changes should be made in the legal and judicial system to enhance the quality of service to children
and families. (Page 78)

The juvenile court dependency process should be changed to improve the timeliness and effectiveness
of decisions and to reduce the need for direct judicial involvement. (Page 81)



7.3

74

75

76

7.7

Juvenile cases should be screened for referral to existing or newly established community or court-
annexed mediation programs. (Page 83)

The Supreme Court should encourage the executive branch to develop a comprehensive state plan for
community-based and institutional treatment resources for juveniles. (Page 86)

Expedited procedures should be established for domestic relations cases. Domestic relations disputes
should be resolved through mediation wherever possible. (Page 88)

A more concerted, cohesive, and concentrated effort to protect the victims of domestic violence is
needed. The Supreme Court should develop policies and procedures and promulgate rules that serve
to deter domestic violence involving individuals appearing before the district court as well as in those
cases in which domestic violence may result from the court’s actions. (Page 91)

Arizona should adopt a Family Code consolidating all statutes impacting children and families. The
statutes should be amended to correspond with federal regulations. (Page 93)

CHAPTER EIGHT - INFORMING THE PUBLIC

8.1

8.2

Courts should develop public education programs to improve accessibility, increase the judicial
system’s responsiveness, and create a well-informed community. (Page 94)

Courts should be accessible to those who need their services. (Page 96)

CHAPTER NINE - FISCAL ISSUES

9.1

9.2

9.3

94

State funding of the maintenance and operations of the entire court system should be phased in over
an appropriate period of time, but should be fully implemented by July, 1995. (Page 98)

Court revenues should be enhanced through increased filing and usage fees and collection of
outstanding fines. (Page 102)

The Supreme Court should develop a statewide, long-term funding proposal for technology.
(Page 104)

Judicial salaries should be increased as necessary to ensure that the state attracts and retains the best
possible judges to dispense justice for our citizens. (Page 106)



Chapter One
ORGANIZING THE SYSTEM

The organization of the courts can help or hinder the provision of justice in individual
cases and the establishment of a just system for all citizens. The court’s structure is
the framework on which the other elements of a modern judicial system are built.
We urge a new structure for the 21st century that will serve the court’s
basic task of determining cases justly, promptly, and economically.

Structure, Jurisdiction, and Geographic Organization

=&

1.1 Ee Arizona Court System Should Have
Th(ee Levels: A Supreme Court,

A Court Of Appeals, And A District Court.

=

o The existing three separate trial courts in each county should be
reorganized into a unified district court consisting of two levels of
judges in less populous districts and three levels of judges in more
populous districts. The jurisdiction of each district court level should
be uniform throughout the state, and should not overlap among or
between levels.

s The district court should be geographically crganized by districts
rather than by county or city lines.

e To eliminate the redundancy and expense of time-consuming de
novo (new) trials, all matters originating at any level of the district
court should be heard on the record.



Rationale

Current Court Structure and Jurisdiction

Currently Arizona has five types of courts: the Supreme Court, the Court of Appeals, the superior court,
and two “lower courts” - the justice of the peace courts and the municipal courts.

The Supreme Court, which consists of five justices, has exclusive jurisdiction to determine controversies
between counties and to issue extraordinary writs to state officers. It has discretionary appellate jurisdiction in
all other actions except that direct appeals to the Supreme Court are permitted in criminal matters involving
sentences of death or life imprisonment. The court also has the constitutional power to make procedural rules.

The Court of Appeals consists of 21 judges in two divisions. Division One, with 15 judges, is located in
Phoenix and hears appeals from the superior court in Apache, Coconino, La Paz, Maricopa, Mohave, Navajo,
Yavapai, and Yuma counties; Division Two, with six judges, hears appeals from the superior court in Cochise,
Gila, Graham, Greenlee, Pima, Pinal, and Santa Cruz counties.

Each of the 15 counties has a “branch” of the superior court with at least one judge sitting in each county.
Presently there are 106 superior court judges, 56 of whom sit in Phoenix, and 21 of whom sit in Tucson. The
superior court has jurisdiction as follows:

—  Exclusive original jurisdiction in civil cases involving more than $2,500;

—  Exclusive jurisdiction in all proceedings affecting children, including juvenile and custody matters;

—  Exclusive jurisdiction over all probate matters, dissolutions of marriage, adoptions, or other family-
related matlers except that jurisdiction for orders of protection and injunctions against harassment

is concurrent with both justice of the peace and municipal courts;

— Exclusive jurisdiction over all felonies except for initial appearances and preliminary hearings,
which are concurrent with justice of the peace and municipal courts;

—  Concurrent civil jurisdiction with justice of the peace courts when the amount in controversy is
between $500 and $2,500;

-  Appellate jurisdiction over matters originating in the justice of the peace and municipal courts
which are heard on the record;

— Trial de novo of matters not heard on the record; and

— Judicial review of the decisions of most administrative agencies.

Justice of the peace courts are created by county boards of supervisors, which divide the individual coun-
ties into justice precincts, each of which is presided over by a justice of the peace. Currently, there are 84
separate precincts in Arizona with jurisdiction as follows:

— Concurrent jurisdiction with the superior court when the amount in controversy is between $500
and $2,500, but exclusive civil jurisdiction in cases of less than $500;



Concurrent jurisdiction with the superior court in matters of forcible entry and detainer if the
amount claimed is more than $500, if the rental value of the property does not exceed $750 per
month, and if title to the property is not an issue;

Concurrent jurisdiction with the superior court and municipal courts for issuance of domestic
violence orders of protection and injunctions against harassment;

Concurrent jurisdiction with municipal courts over misdemeanors and criminal offenses
punishable by a fine not exceeding $1,000 or a sentence not exceeding six months, or both;

Concurrent jurisdiction with municipal courts over initial appearances and preliminary hearings
in felony cases;

Concurrent jurisdiction with municipal courts over civil traffic violations; and

A small claims division to determine amounts in controversy of less than $1,000 at the election of
the litigants.

All incorporated cities and towns are required by statute to establish municipal courts. Currently, 80
separate cities have municipal courts and there are approximately 112 full-time and 58 part-time municipal
court judges statewide. Their jurisdiction is as follows, if the acts occur within the city or town limits:

Concurrent jurisdiction with justice of the peace courts over misdemeanors and traffic violations;

Concurrent jurisdiction with justice of the peace courts over initial appearances and preliminary
hearings in felony cases;

Concurrent jurisdiction with justice of the peace courts and the superior court for issuance of orders
of protection and injunctions against harassment; and

Exclusive jurisdiction over violations of all city and town ordinances.

In areas other than metropolitan Maricopa and Pima counties, numerous “lower court” judges wear “two
hats,” serving as both elected justices of the peace within the counties and appointed municipal court judges.

Problems with the Existing Court Structure

The most significant problem with the trial court system is its fragmentation. This results not only in the
duplication of administrative resources but also in public confusion. Generally, the problems associated with
multiple trial courts are:

Too many different levels and kinds of trial courts with independent and yet duplicative functions,
staffs, and facilities;

Balkanization of the court system due to lack of overall systemwide management and planning,
which precludes effective allocation of constantly growing and complex caseloads;

Potential for misallocation or waste due to lack of coordination of fiscal resources, facilities, and
equipment;



— Duplication of work because many matters presently appealed to the superior court must be heard
a second time de novo; and

— Lack of uniform practices and procedures in the trial courts and lack of supervision over trial court
personnel.
Advantages of a Unified Trial Court
A unified general jurisdiction trial court exists in six states: Idaho, Illinois, Iowa, Massachusetts,
Minnesota, South Dakota, and the District of Columbia. Some of the advantages of a unified trial court struc-
ture include:

— Elimination of overlapping and fragmented jurisdiction;

— Increased access by the public due to an organized court system with circuit riding and other
means of improving accessibility;

—  Better and more efficient use of judges, staff, and facilities with possible reductions in some
instances and additions only where there is demonstrated need;

~—  Uniform procedures, records, and equipment to facilitate case management, reduce costs, and
eliminate inconsistencies between trial courts;

— Reduction of duplication by elimination of trials de novo; and

— Caseload management and enhanced public access because individual judges within a district
would be subject to centralized administration.

There have been no statewide efforts in Arizona to reform the current three-tier trial court structure into a
single unified trial court. The Fifty-Third Arizona Town Hall, sponsored by The Arizona Academy in the fall
of 1988, considered the issue of overlapping jurisdiction of the limited jurisdiction courts. The Town Hall
recommended that those courts should be consolidated in urban counties and that jurisdictional limi‘ations on
civil actions in those courts be increased.

Description of a Unified Trial Court in Arizona

The three separate trial courts in each county should be reorganized into a unified district court. The
jurisdiction for each level should be uniform throughout the state, and not overlap. The court should allocate
cases among levels of judges, as described below. The terminology used for the categories of jurisdiction are
descriptive only.

“General Jurisdiction” Judges - These judges would have jurisdiction of all matters originating
within the district court and, in most instances, exclusive original jurisdiction of all felonies, civil
disputes in excess of $5,000, family and juvenile cases, injunctions, probate matters, appeals from
limited jurisdiction judges and administrative agencies, and other matters as may be deemed
necessary in the future.

“Limited Jurisdiction” Judges - These judges should hear civil cases according to simplified
procedures to expedite decision making in cost-effective ways. Criminal matters would include:



All misdemeanors, including criminal traffic matters;
Felony preliminary hearings;
Violations of orders of protection and injunctions against harassment; and

Violations of city or town ordinances.

Noncriminal matters would include:

Optional “Intermediate Jurisdiction” Judges - In the more populous districts an intermediate-level judge

Civil disputes up to $5,000;

Name changes;

Uncontested probate annual accountings;

Small claims cases up to $5,000;

All residential landlord-tenant disputes up to $5,000, including those involving injunctions;
Default divorces if no children are involved;

All judgment-debtor examinations;

All matters currently handled by juvenile referees or limited jurisdiction judges, including
traffic, curfew, and liquor violations;

All civil traffic matters; and

Orders of protection and injunctions against harassment.

may be necessary to handle case volume but at a reduced cost, including a lower salary than a general
jurisdiction judge. The chief judge of each district should have the flexibility to authorize the types of
cases heard by these judges, subject to approval by the Judicial Council (described in Chapter Two of
this report) within the following jurisdictional limits:

Civil jurisdiction up to $250,000;
Family law and juvenile matters;

Injunctions, probate matters, and appeals from limited jurisdiction judges and administrative
agencies;

Jurisdiction for criminal matters including felonies 4, 5, 6;

All nonrepetitive felonies and nondangerous felonies, regardless of classification; and

On assignment by the chief district judge, authority to engage in active case management in all
civil cases, with full power to rule on pretrial motions except those that dispose of cases on the

merits.
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Individual cases could be certified as complex and heard by a general jurisdiction judge rather than an
intermediate jurisdiction judge. Procedures and standards for certification of a matter as complex should be
established by the Judicial Council.

The chart at the end of the report compares the current to the proposed court structure. The proposed
structure will save citizens from having to guess which court has jurisdiction over their matter and will result
in a more fair and efficient court system for the public.

Proposed Geographic Organization of the District Court

Arizona is geographically the sixth largest state. By the year 2000, its projected population will be 5.3
million people, representing an increase of 309% from 1960 and 48% from 1986. Arizona has both urban and
rural areas. For example, over 90% of the population of Maricopa and Pima counties is within the metropoli-
tan areas of Phoenix and Tucson. The population density of these two urban areas is about 2,900 residents per
square mile, while in the remainder of the state it is about 6.25 residents per square mile.

The current organization of the trial courts is based on county and city lines and jurisdictional thresholds
rather than demographic and geographic needs. This creates barriers to the public because of the topography
of the state and the extensive size of Arizona counties. The map at the end of this report indicates the current
locations of all existing courts; it dramatizes the duplication of court services in many areas and the lack of
those services in others.

The geographic boundaries of the courts should be reorganized by districts rather than along city or
county lines. In a unified trial court system, governmental boundaries do not retain functional significance,
particularly if state funding is part of the unified concept. For example, the entire rural population in far
northwestern Arizona would be better served if a district court could serve a population that is physically
proximate without being inhibited by county lines. Similarly, eastern Maricopa County and western Pinal
County are experiencing significant population growth, yet citizens who are basically next-door neighbors are
required to travel in opposite directions to their respective county seats to handle judicial business.

Initially, districts should be based on county lines, as is now the case. This means that each of the 15
counties where a branch of the superior court is now located will be an individual district, as will each division
of the court of appeals. But factors such as population, caseload, and geography should be analyzed to deter-
mine what boundaries would better serve the public for the purpose of district court access and organization.
The responsibility for determining the geographic boundaries of districts would rest with the Judicial Council.
Allocating the distribution of judicial resources by need, rather than by arbitrary governmental county lines,
would eliminate the imbalance in workloads, conflicts in procedure and policy between courts, and inefficien-
cies in the transfer of cases and other processes that normally require intergovernmental cooperation.

Proposal for a Record in all Trial Courts

To eliminate the redundancy and expense of time-consuming de novo frials, all matters originating in the
district court should be heard on the record. The record, at least in some instances, could be by tape recording,
video machine, or some method other than a court reporter using stenography.

The general jurisdiction judges of the district court would hear all appeals from the limited jurisdiction

judges. In districts with an intermediate level of jurisdiction, the chief judge could arrange for some or all
appeals from the limited jurisdiction judges to be heard by the intermediate jurisdiction judges.
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Supreme Court

e

1.2 I;Ze Supreme Court Should Be
 Increased To A Total Of
Seven Justices When, And

If, Circumstances Require.

»e

Rationale

The size of state supreme courts ranges from three to nine justices. Only six states have courts with nine.
Twenty-six states have seven justices and 18 states have five. Of these 18 states, nine have intermediate
appellate courts.

Of those states having seven justices on the Supreme Court, six have a smaller population than Arizona
(Connecticut, Oregon, Arkansas, Nebraska, Maine, and Montana). In fiscal year 1988, the Arizona Supreme
Court had 1,119 filings. In comparison, Connecticut had approximately 1000 supreme court filings, Arkansas
had 819, Nebraska had 1088, Maine had approximately 600, and Montana had 628.

The creation of the Court of Appeals relieved the Supreme Court of the burden of hearing many cases that
were appealable of right from the superior court. Since then the Supreme Court’s appellate jurisdiction has
been largely discretionary. Consequently, the pressures to increase the size of the Supreme Court or for the
court to sit in panels of three was significantly lessened.

However, the caseload of the Court of Appeals grows dramatically; in fact, it has expanded by 32% since
1984. This has correspondingly increased the filing of petitions to the Supreme Court for discretionary review.
Each justice thus faces a growing task of considering these petitions in addition to the work of the court’s own
increasing caseload. The court’s continuing practice of sitting en banc (the full cover) in all cases also
contributes to the growing workload.

All this imposes a particular burden on the Chief Justice because, in addition to the regular work of a
justice, the Chief Justice is the prir.cipal administrative officer of the court system. The Commission’s recom-
mendations that the court's administrative structure be expanded and strengthened will impose even greater
duties on the Chief Justice. The Judicial Council should carefully monitor the workloads imposed on members
of the Supreme Court and consider whether at some time it would be advisable for the state to increase the size
of the court to seven and, perhaps, for the court to begin fo sit in panels of three in at least some cases. Particu-
lar care must be taken to ensure that the Chief Justice has sufficient time to devote to his or her extra adminis-
trative duties.

12
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Chapter Two
MANAGING THE SYSTEM

For decades, the judicial branch has been the least managed branch of government.
Fortunately, in recent years a new profession has developed - court administration.
Although many of our court systems are staffed by trained administrators,
for a variety of reasons, today’s management remains
scattered, divided, and without clear direction.

We do not know exactly what the future will hold, but we are sure it will
offer challenges to society and to the courts in particular. We envision a
judicial system that is served by managers and a management system
more defined, more coherent, more accountable, and more capable
of responding to the certain growth to be experienced in our state.

Judicial Council

N
e

2.1 A Judicial Council, Established By The Constitution,
Should Have Responsibility To Set Administrdtive

Policy For The State Judicial Depaftment.

.

* The powers and duties of the Judicial Council should include, but not
be limited to, adopting the state court budget, evaluating judicial dis-
tricts at least every five years and fixing the number and type of judges
assigned to each district, establishing a personnel system for court
employees, and implementing a formal program for the evaluation of
judges. The Supreme Court should have oversight of the Judicial
Council through approval or veto mechanism.

» The Chief Justice should serve as the presiding officer and chair of the

Council, voting only in the event of a tie. The state court executive
should serve as a voting member of and secretary to the Council.

14



« Other members of the Judicial Council should be appointed by the
Chief Justice as follows: one member from the Supreme Court, one
member from the Court of Appeals, four members who are judges fairly
representative of district court judges of the state, two members who are
court executives, and two public members. The Chief Justice may
appoint one to five other members as deemed necessary provided that
the Judicial Council will at all times be composed of a majority of mem-
bers who are judges.

Rationale

Problems with the Administration of the Courts

Like private corporations, courts are complex organizations. The Arizona judiciary cost over $175 million
to operate in fiscal year 1988. Approximately 300 judges and 4,000 nonjudicial personnel are employed in the
various courts throughout the state. Although the Constitution authorizes the Chief Justice to exercise admin-
istrative supervision over all the courts in the state, the current court organization and structure have made
this role difficult to fulfill.

There are 181 courts in the state operating to a large extent independently of each other. Their differences
in practices and procedures create an unnecessary burden for the public, attorneys, court staff, and other users
of the system. The existing fragmented administrative structure works against the principles of effective
administration, compromising the ability of the courts to function cooperatively as components of an inte-
grated system. Although there is need for cooperation and uniformity, there is no way to assure either.

In each county, the presiding judge of the superior court has administrative authority over all courts
within the county. Due to the current structure of independent justice of the peace and municipal courts,
however, most presiding judges have not taken an active role in administering these courts. Thus, justices of
the peace and municipal court judges have traditionally been responsible for administering their own courts.
City and town councils have exercised administrative authority over some municipal courts.

The relationship between justice and municipal courts within communities varies depending upon the size
of the community, location of facilities, personal relationships among the respective judges, and the extent of
consolidation of judicial functions. As a rule, there is no coordination in the administration of the various trial
courts within a county, although coordination is possible where courts are physically located within the same
building. In those counties with several limited jurisdiction judges, cooperative efforts to solve common
administrative problems typically are sporadic. Although there may be greater communication in smaller
communities, this does not necessarily lead to better coordination of administrative procedures because each
court may operate independently.

Courts may occasionally consolidate administrative functions to enhance the cost effectiveness of the
system, as in Tucson where the Pima County justice courts consolidated in 1974. All five courts now share a
central clerical office for filing and processing court matters; uniform administration and clerical procedures
are the responsibility of a professional court administrator. In Maricopa County the justice courts are served
by one court administrator. This individual’s role is primarily to consolidate the various courts' budgets.

Currently, the management of court personnel is divided among all three branches of government. For
effective operation, the judicial branch should have the ability to select and retain personnel without influence
from the other branches of government, except for the appropriate overall budgetary responsibilities of the
funding bodies. The establishment of a personnel system that is properly maintained would provide the
framework for sound personnel administration, on a state and local level, and preserve the integrity of the
judiciary.
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The Role of Administration in the Judiciary

The concept of judicial independence is one of the hallmarks of our judicial system. But some judges use
the idea of judicial independence to justify operating independently of any management restraints. The judge
who believes he or she answers “only to the people” may fail to recognize that administrative standards of
perfoirmance are necessary for the effective operation of any court. If the court lacks the necessary administra-
tive support to perform its functions, the overall quality of justice may be diminished.

Although judges are ultimately responsible for the court system, the skills required to manage the court are
different from those needed to adjudicate cases. Judging is essentially the ability to render a decision after a
problem has occurred. Managing, on the other hand, is the ability to anticipate problems before they occur and
to devise measures to avoid the creation of administrative difficulties. Judges focus on cases one at a time;
managers focus on the flow of all cases and on other macro-perspectives. Both perspectives are needed.

Just as private corporations are managed by boards of directors, the courts also require a body that can
organize, plan, coordinate, and direct the entire system. A board of judges and other court professionals
skilled in management, organized as a Judicial Council, can be an effective organizational mechanism to pro-
vide a forum in which various administrative policies can be discussed and adopted on a statewide level. A
Council would have the responsibility of administering the court system as a whole, replacing the current
collection of independent and unrelated parts. The Council also would relieve the Supreme Court justices of
direct administrative policy-making, thus freeing time to decide cases.

Creation of a Judicial Council

A Judicial Council, authorized by state constitution, should be created to assure that the judiciary keeps
pace with legal, social, political, demographic, and technological developments. It would provide: (1) central
direction for the administration of all courts, (2) uniformity in court operations, and (3) coordination of court
services that will improve the administration of justice in the state.

The powers and duties of the Judicial Council should include, but not be limited to, adopting the state
court budget, evaluating judicial districts at least every five years, fixing the number and type of judges
assigned to each district, establishing a merit system for court employees, and implementing a formal program
for the evaluation and allocation of judges. The Supreme Court should have oversight of the Judicial Councii
through an approval or veto mechanism.

The membership of the council should represent the various levels of the court system, as well as the
public as consumers of justice. A chart showing the composition of the proposed Judicial Council is provided
at the end of this report.

The Judicial Council should meet at least quarterly and all meetings should be open to the public. Mem-
bers should serve at least three-year terms; appointments to be made by the Chief Justice should be staggered
over the same period. No more than four members should be appointed from the same district. Members of
the council should receive no compensation for their services but should be reimbursed for expenses incurred
according to law.

By the year 2000, the population of Arizona should exceed 5.3 million, an increase of 66% over the 1980
census. No one, least of all this Commission, can predict all the social, political, demographic, and scientific
developments that will occur as society moves into the 21st century. However, coordinated policy making,
administration, and planning are essential to ensure that the judiciary keeps pace with those developments.
The organization of a court system should serve the judiciary’s basic task of determining cases justly,
promptly, and economically. Its administration should provide the structure to predict the needs and ensure
the quantity and quality of services necessary to respond effectively to growth and unexpected developments.
The Judicial Council will fulfill those functions.
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Management of the Arizona Judiciary

D

2.2 Lanagement Of The Arizona
Judiciary Should Be The Responsibility
Of The Chief Justice And State Court
Executive, On The State Level,
And The Chief District judge
And Districkt Court Executive,

On The Local Level.

»E

o The Chief Justice should be responsible for the administration of all
the courts in the state, and with approval of the Judicial Council, should
appoint the chief judge of each judicial district and the state court
executive.

» Chief judges should serve at the pleasure of the Chief Justice, but, in
trial districts of ten or more general jurisdiction judges, the chief judge
should serve no longer than one term of five years.

¢ The state court executive is the executive officer of the Administrative
Office of the Courts, the staff agency for the Judicial Council, and should
execute such administrative and management responsibilities as may be
assigned by the Council.

» Each division of the Court of Appeals and each district court should
be administered by a chief judge who would supervise personnel,
implement policy and rules of the Judicial Council, monitor the court’s
caseload and other judicial needs, and perform other duties as assigned
by the Judicial Council.

e The chief judge of each judicial district, with the approval of the
Judicial Council, should appoint a court executive and, if necessary, a
deputy court executive. The court executive should be the chief adminis-
trator of the district and supervise the work of all nonjudicial personnel.

17
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Rationale

Role of Judges in Administration: Current and Proposed

The Chief Justice is selected by the court for a five-year term and has administrative authority over all the
courts in the state. Each division of the Court of Appeals selects a chief judge to administer that division.

Presiding judges of the superior court are appointed by the Supreme Court and have the authority to
exercise general administrative supervision over the personnel of the superior court. In 1980, the Supreme
Court issued an administrative order delegating to the presiding judge the supervision of the justice of the
peace courts within the county. Because justices of the peace are independently elected officials, however, this
supervision is sometimes difficult to enforce.

All multi-judge “lower courts” have a presiding judge. In the municipal courts, that person is appointed
by the city council. Where several justice courts have voluntarily combined administratively, the presiding
judge is elected from among the judges in the participating precincts. '

Under the Commission’s proposal, the Chief Justice would be the administrative leader of the judicial
department and responsible for the general management of the courts. He or she would preside as chair of the
Judicial Council and with approval of the Council, would appoint the chief judge of each judicial district. The
Chief Justice would also appoint the state court executive on the basis of professional ability and experience in
the field of judicial administration.

Each division of the Court of Appeals and district court should be administered by a chief judge who
should implement policy and rules of the Judicial Council, monitor the caseload, establish judicial assignments,
and perform other duties as assigned by the Judicial Council.

Role of Court Professionals in Administration: Current and Proposed

Currently, the Chief Justice is assisted through the Administrative Office of the Courts (AOC) by a state
court administrator who, with staff, provides the services necessary for the supervision and administration of
the state court system. Maricopa and Pima counties each have superior court administrators. In the other 13
counties, the administrative responsibilities of the court are handled by the clerk of the court. While some

municipal courts have administrators, most do not. Generally, justice of the peace courts have no administra-
tors.

Under the Commission’s proposal, the state court executive would be the executive officer of the AOC and
would perform duties as established by law or as assigned by the Judicial Council. Such duties would include
hiring personnel as needed, consulting with judges on matters pertaining to court administration, implement-
ing standards and policies established by the Judicial Council, preparing and administering the state judicial
budget, collecting and reporting statistical data, and developing uniform procedures for the imanagement of
court business.
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The chief judge in each district, with the approval of the Judicial Council, should appoint a court executive
and, if necessary, a deputy court executive for each judicial district. The court executive should be the chief
administrator of the district who would hire personnel as needed, supervise the work of all nonjudicial person-
nel, implement the policies and rules of the Judicial Council under the direction of the chief judge, and carry
out other assigned duties.

Summary of Recommended Changes in the Structure of the Arizona Judicial Department

Changes in the organization and administration of the judicial department should be made to meet the
needs of the public for a fair and efficient court system. The chart at the end of this report describes these
proposed changes. These recommendations for the creation of a unified district court and a Judicial Council
reflect an effort to meet the Arizona Constitution’s requirement of an integrated judicial department, and to
enable that judiciary to respond to an unknown but challenging future.
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Chapter Three
STAFFING THE SYSTEM

Selecting judges and court personnel is the most important aspect of
establishing and maintaining a court system. Without capable
judges and staff, the Arizona judiciary will be unable to
respond to the demands of the next century.

Judicial Personnel

Qualifications

N7

3.1 Quuliﬁcatians For Various Levels
Of Judgeships Should Be Increased
To Reflect The Responsibilities
Of The Judiciary.

e

¢ A course on lawyers’ and judges’ ethical and professional responsibili-
ties should be required of judges at least every three years.
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Rationale

Current Qualifications

The current qualifications for Arizona judges are too low for the significant responsibility these persons
assume. For example, a person running for justice of the peace is not required to meet any threshold level of
formal education, not even a high school diploma.

Municipalities vary greatly as to requirements for city court judgeships. While most urban cities require
judges to be lawyers, others have little or no requirement for even a minimum level of education or experience.

There are a number of other judicial officers who serve with compensation at various levels, including
judges pro tempore (temporary judges), commissioners, juvenile division referees, traffic hearing officers,
justices of the peace pro tempore, and civil traffic hearing officers. These judicial officers generally are ap-
pointed without limitation on term and are not subject to public selection or election.

Role of Nonlawyer Judges in Trial Courts

The term “nonlawyer” or “lay judge” traditionally has referred to individuals without a formal legal
education whose jurisdiction is limited to minor matters. Court reform efforts in some states have attempted
to eliminate nonlawyer judges in order to bring greater “professionalism” to the judicial branch. Many of these
efforts have failed, however, because the contribution of nonlawyer judges has generally been recognized as
valuable. The use of nonlawyer judges has been defended where there are an insufficient number of lawyers
to fill judicial positions and where compensation is not sufficient to attract lawyer judges. Nonlawyer judges
are said to provide greater accessibility to the court system and offer informal, speedy, and efficient adjudica-
tion of many matters.

In contrast, some criticism of nonlawyer judges has focused on their inability to analyze legal issues. Their
courts are said to be disorganized, understaffed, and independent of central administration. Some reports
advocate the elimination of lay judges.

At present, 43 states authorize nonlawyer judges. A 1979 survey of state statutes and practices found the
foliowing;

— Most states require lay judges to reside in their jucicial district.

- — A few states require lay judges to have a higi school diploma (Colorado, Nebraska, South Dakota),
or to be literate in English (Arizona, New Hampshire).

— Most states authorize jurisdiction in specified civil actions; some monetary limit is usually set
ranging from $200 - $5,000. Small claims jurisdiction ranges from $200 - $1,500.

—  In criminal cases, the jurisdiction of lay judges includes misdemeanors and minor offenses such as
disorderly conduct, nonaggravated assault and battery, petty larceny, breaches of the peace, and
willful injury to property. Occasionally, jurisdiction over traffic matters is specifically authorized.
Authority to impose sentences ranges from $50 - $1,000 for monetary fines, and 30 days to one year
for imprisonment.

— Most nonlawyer judges are authorized to issue search and arrest warrants and to set bail.
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Proposed Qualifications
The qualifications for the various levels of judgeships in Arizona should be upgraded as follows:

Supreme Court Justices: At least 35 years of age in addition to the existing requirements of good moral
- character, state residency and licensed to practice law in Arizona for at least ten years.

Court of Appeals Judges: At least 35 years of age and admitted to practice law in Arizona for at least ten
years in addition to the currently required good moral character and state and district residency.

General Jurisdiction Judges: At least 35 years of age and of good moral character, a resident of Arizona for
at least five years, and admitted to practice law in the state for at least ten years.

Intermediate Jurisdiction Judges: At least 30 years of age and of good moral character, a resident of the
district he or she serves, and admitted to practice law in Arizona for at least five years.

Limited Jurisdiction Judges: At least 25 years of age and of good moral character, a resident of the district
he or she serves, a high school diploma or its equivalent, and at least two years of college education or
equivalent training or experience as determined by the Judicial Council.

In addition to these requirements, special training should be given at least yearly to the limited jurisdiction
nonlawyer judges to assist them in fulfilling their judicial responsibilities. All judges should attend a course on
attorney and judicial professionalism at least once every three years.

A chart comparing current judicial qualifications to those proposed by the Commission is presented at the
end of this report.

Titles of Judgeships

Persons sitting on the Supreme Court should be called “justices.” Persons sitting on the Court of Appeals
and as general, intermediate, or limited jurisdiction judges of the district court should be called “judges.”

There should be no other categories of judlicial officers for the purposes of traditional adjudication of
litigated cases, although this limitation would not affect persons assisting with the resolution of disputes by
alternative means.

While there probably will be a need for hearing officers, commissioners, and judges pro tempore during

transition, eventually all these positions should be eliminated in favor of the more formal and accountable
judiciary described in this report.
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“Grandfathering” Judges Currently in Office

»Eu

3.2 All Current Superior Court Judges, Commissioners, Justices
Of The Peace, And City Or Town Magistrates Should Be
"Grandfathered " As Members Of The District Court In Accordance
With Policies, Standards, And Procedures Adopted By The
Judicial Council. Thereafter, All Such Judicial Officers
Should Be Subject To The Evaluation And Retention

Election Processes Described Elsewhere In This Report.

nje

Rationale

Historically, when judicial terms of office are changed in Arizona, current judges are grandfathered into
the system for the balance of their elected terms and thereafter stand for election retention. The Commission
believes that this same procedure should be used not only for elected superior court judges and justices of the
peace who have elected terms of office to complete, but also for appointed city magistrates and superior court
commissioners who have served the judicial system as full-time employees. It is the intent of the Commission
that retirement benefits be preserved as judges move to the state district court system.

All current judicial officers of other 'categdries who do not have elected or appointed terms should not be

grandfathered into judgeships but should be subject to merit selection at the level of the district court consis-
tent with the applicant’s qualifications, when a judicial vacancy occurs.
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Evaluation and Retention

Ee

3.3 Lhe Supyvreme Court Should Create A Commission

On Judicial Performance Evaluation.

The Commission should:
* Be composed of both public members and lawyers;

* Develop and implement a formal program of judicial performance
evaluation with uniform standards and criteria to be applied to the
evaluation of all judges statewide; and

o Facilitate judicial self-improvement, promote the efficient assignment
of judges, improve the choice of judicial education programs, and
provide clear and accurate information to the public about judicial
performance.

Rationale

Once judges take the bench, citizens expect them to maintain a certain degree of distance from lawyers
who practice before them and from litigants. As a result, “feedback” about their performance is minimal and
irregular. Beyond mandatory judicial education of all judges, the judicial system provides no formal mecha-
nism to aid judges in evaluating and improving their judicial performance and pursuit of excellence.

The public is provided with little reliable information about judicial candidates before casting ballots in an
uncontested retention election under our merit-selection system or in contested political campaigns. Thereisa
lawyers’ poll to evaluate general jurisdiction and appellate judges each year in Pima and Maricopa counties.
There also are some evaluations of limited jurisdiction judges conducted each year by municipalities. But there
is no system by which reliable and uniform information and observations from a variety of sources are col-
lected on all judges statewide, disseminated to the public in a meaningful way, and used by judges for self-
improvement and development.

There is a national movement toward creating programs for evaluating and improving judicial perform-
ance. In 1985 the American Bar Association (ABA) adopted a set of guidelines for the evaluation of judicial
performance. Several states are in the process of using these guidelines to phase in a thorough and carefully
crafted judicial evaluation process.

The Commission recommends that the Judicial Council consult with the ABA’s Special Committee on
Evaluation of Judicial Performance and with other states that have instituted similar programe. The Council
should develop mechanisms for state and local commissions to explore appropriate sources of information.
These could include surveys of lawyers, litigants, jurors, court personnel, other informed observers, colleagues
on the bench, and presiding judges. Persons trained in data collection and analysis must be used. To enhance
performance, the system should require direct written feedback to the judge in consultation with a colleague.
In addition, a carefully designed method of disseminating clear and accurate information to the voting public
about each judge’s performance should be developed.
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Judicial Discipline

e

34 he Commission On Judicial Conduct Should Enhance
The Professionalism Of Its Performance, Increase Its
Visibility In The Community, And Extend Its
Staff Services To The Supreme Court’s

Judicial Ethics Advisory Committee.

¢ To accomplish these objectives, it should be funded to hire a full-time
executive director and authorized to extend the benefits of state employ-
ment to its executive director and executive assistant.

Rationale

The purpose of the Commission on Judicial Conduct (CJC) is to investigate and, where necessary,
prosecute cases of judicial misconduct. The CJC has operated in recent years with a part-time executive
director, a full-time executive assistant, and limited funding for operating costs. The caseload of the CJC
increased by an average of 33% annually from 1984 through 1988. At the end of 1988, by passage of proposi-
tion 102 in the November 1988 election, municipal judges came within the jurisdiction of the CJC, expanding
considerably the number of judges subject to its jurisdiction.

The CJC’s expanding caseload has increased its need to delegate duties of administration and investi-
gation management to a professional executive director. The CJC also supports increased judicial education in
order to reduce cause for complaints against judges. It further wishes to expand its public education effort to
better inform the public of the CJC’s role. Presently, the primary information source about the CJC is its
mailing of an annual report to judges and complainants seeking information. A more active educational effort
by the CJC would enhance the public confidence in the judiciary of the state.

Additionally, the Commission on Judicial Conduct would like to provide staff support to the Judicial
Ethics Advisory Committee of the Supreme Court. The Judicial Ethics Advisory Committee has no staff and
no budget, but has the preventive responsibility to respond to the judicial requests for ethical advisory opin-
ions as to contemplated conduct. The CJC staff conducts research in the area of judicial conduct, and maintains
a professional affiliation with the American Judicature Society Center for Judicial Conduct Organizations and
the Association of Judicial Disciplinary Counsel. As a result, the CJC could usefully provide drafting and other
staffing resources to the Judicial Ethics Advisory Committee.

To meet these expanding areas of educational, disciplinary, and preventive responsibilities, the CJC
should be funded to make its executive director a full-time employee. Further, to attract and maintain employ-
ees of the highest quality, the CJC, which now must engage staff members as independent contractors, should
be authorized to extend the full benefits of state employment to its employees.
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Merit Selection

e

3.5 ~ﬂere Should Be A Merit

Selection System For All Judges.

e

¢ A merit selection commission should be established in each district to
nominate candidates to fill all judgeships within the district. Composi-
tion of the commission should parallel that of existing judicial nominat-
ing commissions in Maricopa and Pima counties and include five public
members, three lawyers, and the Chief Justice.

¢ The commission should provide three names for each judicial vacancy
to the Governor for selection.

Rationale

In 1974, the people, by initiative measure, provided for the merit selection of judges on the Supreme Court,
the Court of Appeals, and the Superior Court in Maricopa and Pima counties. Counties with a population of
less than 150,000 have the option of adopting merit selection of superior court judges but none has done so to
date. Merit selection does not currently apply to justice or municipal courts.

The Fifty-Third Arizona Town Hall acknowledged that merit selection has proven to be effective in the
urban counties where the general voting population is not well acquainted with many of the candidates. It
concluded that merit selection has improved the caliber of judges. Town Hall participants believed that merit
selection should be applied to all justices of the peace and other judicial officers in all counties.

The Commission agrees and proposes that a merit selection commission be established in each district to
nominate candidates to fill all judgeships within the district. The composition of the commission should
parallel that of the existing judicial nominating commissions in Maricopa and Pima Counties. Each comumis-
sion should be required to provide three nominees for each judicial vacancy, with selection made by the
Governor.
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The Commission believes that merit selection of judges has been a success and that, with the additional
recommended measures for evaluation of judges, the system should be extended statewide to all judges for the
following reasons:

Most judges selected under the political system were and are initially selected by gubernatorial ap-
pointment to fill a vacancy. Such appointments lack a non-partisan merit review and may be wholly
political. Once appointed, the incumbent judge is almost always re-elected.

Given limitations on judicial campaigns, partisan judicial election campaigns are of almost no use to
the voting public in assessing the important qualities of candidates seeking election to the bench.

Few members of the voting public have sufficient information about judicial candidates to make
informed choices; judicial campaigns are often won or lost on issues unrelated to judicial qualifica-
tions.

Many qualified persons are reluctant to become candidates for the bench when it means engaging in
partisan political activity.

At the very least, the election of judges creates the appearance of impropriety by requiring judicial can-
didates to raise campaign funds from lawyers and others who may appear before them.

Judges selected under the merit selection system are accountable to the people because appointed
judges must first be interviewed and nominated by a non-partisan panel, the members of which are
appointed by the Governor and confirmed by the Senate, all of whom are elected by the people; the
judges are appointed by the Governor; they will be evaluated by a non-partisan commission of both
public members and lawyers; and they must stand on their record in periodic retention elections.

Currently 22 states and the District of Columbia select some or all of their judges based upon merit. The
Commission anticipates that the voters of Arizona will be receptive to this proposal.
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Nomnjudicial Personnel
Clerks

noe

3.6 Lhe Clerk Of The Superior Court Should Not Be
An Elective Position. ”I'he 'RespOnsibiZities Of The
Current Position Of Clerk Of The Court Should Be
Carried Out Under The Direction Of The Court Executive.

= VA

Rationale

In the justice and municipal courts, the clerk is appointed by the judge. Clerks of the superior court are
elected, and thus are legally independent of the direction of the presiding judge. In 19 other states the clerk of
the general jurisdiction trial court is appointed.

By statute in Arizona, clerks of the superior court select and retain their own staff which further contrib-
utes to the fragmented administrative structure of the court system. They are required to prepare and submit
their own budgets, often competing with the court for funding, even though both the clerk and the court are
part of and operating in the same system.

Court clerks’ responsibilities are solely administrative. Because the presiding judge is responsible for the
administration of the court, the operation of the court would benefit from single direction. The elected position
of clerk of the court should be eliminated. Clerks currently in office should be grandfathered in to perform
their present duties for the balance of their elected terms. If the position is filled thereafter, it should be at the
discretion of the district court executive and district chief judge.
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Constables
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3.7 Lhe Responsibilities Of The
Constable Should Be Assumed
By The Sheriff's Oﬁ‘iée, Court
Staff, Private Process Servers,

Or A Combination Thereof.

N,
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Rationale

Constables are elected officials in the justice courts, serving four-year terms. They serve court orders and
notices as directed by a local justice of the peace and enforce writs of restitution; some perform as bailiffs.
Constables perform purely ministerial functions.

Historically, constables have been included in the budget of the justice court in which they serve; they
operate independently of the court, however, administering their own staff and facilities. Some justice courts
do not use constables, especially in the rural areas of the state. Ina number of precincts where constables exist,
a significant proportion of the court’s civil process is served by private process servers.

Forty-eight states authorize sheriff’s departments to serve process. The District of Columbia and 21 states
have a constable or court official serving process; 15 states use marshals.

The elected position of constable should be eliminated. Constables now holding office should be grand-
fathered in for the balance of their elected term.
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Law Clerks

N
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3.8 A Pool Of Law
Clerks Should Be Made
Awailable For District
Court Judges Who Need

Legal Support Services.

»Ea

Rationale

In light of the increasing legal and factual complexity of many cases, it is difficult for judges to thoroughly
research the many important legal questions raised in the course of litigation. There are no law clerks in the
superior court and, unless the bailiff is law trained, the judge must do all the necessary legal research and
writing without assistance. At best, the result is greater delay in ruling on the matters taken under advisement.
At worst, the judge may have to rely entirely on the lawyers’ submissions. Legal assistance could reduce the
possibility of error by the trial court judge.

The appellate courts in Arizona research difficult issues with the assistance not only of highly qualified
recent law graduates, in most cases, two per judge, but also of a staff of several career lawyers.

Trial court judges do not have comparable research capabilities. They have attempted a variety of solutions
with varying degrees of success, including hiring lawyers as “bailiffs” and developing and coordinating
“intern” programs for law students. These programs do not provide the judges with the kind of consistent,
permanent, and qualified research capabilities needed in today’s trial courts.

A policy should be established to permit the appointment of permanent law clerks for district court judges.
It would not be necessary, however, to provide a law clerk for each judge. The Commission recommends a
permanent, centralized pool of law clerks. The addition of a career path for all district and appellate court law
clerks, similar to that recently adopted in the federal courts, would be of tremendous value in keeping “sea-
soned” legal researchers while improving productivity and the quality of decisions.

30



31




Chapter Four
REsOIvING DISPUTES

The adversary process with its formal and fairly rigorous rules of evidence has served
the common law system of justice well for hundreds of years. It is an excellent
way to logically present opposing viewpoints to enable a neutral fact-finder to

determine the truth. But it is not the only way. Societies across the globe
and over the centuries have evolved other means to resolve disputes.

The judicial system is our society’s institutional vehicle for resolving disputes.

If that system is to remain effective and viable through the next century,
it must be open to alternative dispute resolution approaches.

Establishing Alternative Dispute Resolution Programs

Nl
mer

4.1 e District Court Should Establish
Innovative Alternative Dispute |

Resolution Programs.

-

= The district court should offer Alternative Dispute Resolution (ADR)
options to litigants.

e District court judges should have the authority to refer civil cases to
any one of a variety of ADR methods.
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Rationale

The Need for Alternative Dispute Resolution

There is increasing dissatisfaction with litigation as the principal means available to resolve disputes. In
1988, the Fifty-Third Arizona Town Hall concluded:

“...The increasing complexity, costs and time associated with the system have acted to intimidate citizens
and discourage their participation.”

“The length of time required to process a case at the trial level within the civil justice system increases
the cost of the system to participants and the public and reduces access to the system. One of the effects
of the incrétased cost of litigation (including those caused by delays) is to price certain people and
organizations out of the civil justice system...”

“Clearly, the civil justice system is not fully meeting the objective of providing a fair and equitable resolution
of disputes under the rule of law in 4 timely and cost-effective manner...” - (Emphasis added)

The purpose of ADR is not to replace the civil justice system but to provide parties with alternative forums
or means more appropriate to their disputes. As one scholar declared, the purpose of ADR is to “fit the forum
to the fuss.” The trend toward utilization of ADR has gained great momentum since the mid-1970’s. Over 700
ADR programs now are functioning in 44 states, the District of Columbia, and Puerto Rico. The types of cases
resolved through these programs range from minor criminal and some felony charges to a wide variety of civil
disputes. ADR programs are found in both rural and urban areas.

Although many ADR programs have successfully relieved court congestion (and reduced undue cost and
delay), the primary advantages of ADR are to facilitate access to justice and to provide more effective dispute
resolution. Because these two advantages coincide with the problems ideniified by the Town Hall, the Com-
mission believes that Arizona courts should be given greater flexibility to experiment with ADR mechanisms.

Because not all courts in this state are congested and experience excessive delay, Arizona courts should
have authority to experiment with ADR programs best suited to their needs and circumstances. Rather than
pursue sweeping changes, the Commission prefers experimentation tied to the special needs of each court.
Experimentation will, in the long run, be a more effective way of establishing sound, successful programs. If

experimental programs prove to be successful, they can be expanded into permanent features of our judicial
system.

At present, there are three statutory ADR procedures used in Arizona’s courts: court-annexed arbitration,
an informal procedure for resolution of complaints concerning new automobiles, and an administrative
hearing procedure for persons with complaints involving mobile homes. In addition, mandatory mediation of
child custody and visitation issues is permitted under local rules in six of the state’s 15 counties. Finally, a
mandatory settlement conference program has been established in all civil divisions in the superior court in
Maricopa County.
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District Courts Should Offer ADR Options to Litigants

Each district court should establish ADR programs or make them available by contract with private
dispute resolution providers. The public should be able to voluntarily utilize these ADR programs prior to or
immediately after the filing of litigation. These programs should include intake offices staffed by persons
knowledgeable about the various governmental offices and resources to which unrepresented persons may be
referred for the resolution of their disputes. Intake officers would listen to the facts of a complaint or dispute
and refer people to the appropriate forum for its resolution, whether it be mediation, arbitration, or traditional
legal remedies. The model for the intake office procedure is that of the “Multi-Door Courthouse,” a successful
experimental program now in operation in Houston, Tulsa, Washington, D.C., and other jurisdictions. Itis
anticipated that many disputants may be able to resolve their disputes earlier through their voluntary use of
these programs and will, thereby, minimize their need for costly legal services. Existing procedures such as
small claims court will be enhanced by the implementation of ADR programs.

Judicial Authority to Refer Cases to ADR

With limited exceptions, no statute or court rule presently authorizes judges to require parties to utilize
alternative proceedings such as mediation, fact-finding, early neutral evaluation, summary jury trials, and
mini-trials. At least 12 other states have adopted comprehensive dispute resolution legislation. In Texas, the
Alternative Methods of Dispute Resolution Act of 1987 permits the court, on its own motion or on the motion

of either party, to refer a pending dispute to any one of a variety of ADR procedures. Florida and Oklahoma
have similar statutes. '

The Supreme Court should adopt a rule authorizing innovative experimental programs permitting district
court judges to refer civil cases to any one of a variety of ADR procedures. Data collected by the Task Force on
Dispute Resolution indicate that Arizona’s judges believe it would be useful to have this flexibility. The
particular form of ADR for a given case could be determined in consultation with the parties, who would also

be given the right to be heard on any objection they may have to the referral decision of the judge. Theright to
a jury trial would be preserved.

The Supreme Court should provide technical assistance in the implementation of ADR programs to the
courts. It should also assist the courts in determining the appropriate standards for assuring that qualified
persons serve in these ADR programs, whether as employees or volur:teers.
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Arbitration

=

4.2 1 he Effectiveness Of Court-Annexed
Atbitration Should Be Enhanced.

-

Court-annexed arbitration should be enhanced by:

* Identifying arbitrable cases early; referring cases to arbitrators imme-
diately thereafter; setting and enforcing sirict discovery limits tailored to
arbitration cases; and setting and enforcing time limits for rulings by
arbitrators;

¢ Expanding the cases subject to arbitration;

¢ Requiring attorneys to accept appointments as arbitrators, except for
good cause shown;

e Utilizing nonlawyer arbitrators in limited jurisdiction court cases;
¢ Increasing arbitrator compensation;

o Establishing disincentives to appeal;

¢ Relaxing the rules of evidence;

e Repealing the statute excluding employer-employee disputes from
private arbitration; and

* Providing training for arbitrators.

Rationale
Mandatory Civil Arbitration

In mandatory court-annexed arbitration, litigants in civil cases claiming damages under certain limits must
present their evidence and arguments in an informal hearing before an attorney arbitrator. The hearing results
in an award or a finding of no liability. If either party is dissatisfied with the arbitrator’s award, they may
appeal to the court and request a trial de novo. Arbitration, used since colonial times for commercial disputes,
is intended to speed the disposition of civil cases. Arbitration, by reducing the number of cases in court, also
expedites those cases that remain in the normal litigation process. Court and litigants’ costs also are reduced
by arbitration.
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Each court in Arizona is presently authorized to establish a local rule setting a maximum jurisdictional
limit, not to exceed $50,000, under which all civil cases are referred to nonbinding arbitration. The jurisdic-
tional limits set by the courts range from $1,000 in Santa Cruz, Graham, and Greenlee counties to $50,000 in
Coconino County, with Maricopa and Pima counties having a limit of $30,000.

Data from Maricopa County show arbitration is effective in reducing the court’s caseload. In 1987,1,630
cases were referred to arbitration. Of 1,578 arbitration cases terrinated, only 183 notices of appeal were filed.
Of the latter, only nine new trials were held. Similarly, in 1988, 2,003 cases were placed in arbitration, 1,367
were terminated, and 107 notices of appeal were filed. Of the latter, only six cases were retried in the superior
court. The court’s usual trial rate for all civil cases is 4%.

Maricopa County recently raised its arbitration limit from $15,000 to $30,000. As a result, it is anticipated
that the number of cases arbitrated will increase substantially. To prepare for this increase and to improve
arbitration in the other counties, the Commission makes the following recommendations:

Tdentification of Arbitrable Cases

Attorneys now are required to identify arbitrable cases when they advise the court that a case is ready for
trial. This occurs as late as 11 months after the filing of a complaint. The arbitration rules should provide that
parties, when filing their complaint or answer, certify whether a case is subject to mandatory arbitration.

Expand the Scope of Arbitration

The arbitration statute and rules currently are limited to those arbitrable cases within jurisdictional limits
established by each court, and all cases must be for a “money judgement.” Arbitration also shouid be allowed
in lien foreclosure cases.

Arbitrator Appointments

Attorneys may refuse court appointments to act as arbitrator for any reason. Long delays in setting a case
for an arbitration hearing are experienced in Maricopa County because some cases must go through the
appointment process numerous times until an attorney accepts the appointment. Two reasons for the unwill-
ingness of attorneys to serve as arbitrators are low compensation and the difficulty in scheduling because no
information is provided by the court or the parties as to the expected length of a hearing. The serious problem
of lawyers refusing to serve as arbitrators, most acute in Maricopa County, should be addressed in three ways:

(a) Delete the provision in the rules of procedure permitting an attorney to withdraw from the list of
arbitrators. Lawyers appointed as arbitrators should serve except for “good cause shown” (e.g.,
conflict of interest, illness). This proposal parallels the recommendation recently made by the
Arizona State Bar to the Supreme Court;

(b) The rule that requires the filing of a pre-hearing statement by the parties should be amended to
require parties to state the estimated time for their arbitration hearing; and

(@ If the Supreme Court requires pro bono (without compensation) service by all lawyers, uncompen-

sated service as an arbitrator should be counted toward any such requirement. (See Chapter Five,
Section 5.7)
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In addition, nonlawyer arbitrators should be appointed for the arbitration of cases claiming damages
under $5,000. These are the cases that would be heard by the limited jurisdiction judges under the unified
district court recommendation.

Compensation

The present $75 per day compensation for arbitrators is inadequate and a partial cause for the frequent
refusal of attorneys to accept appointments, particularly in more complicated cases. These cases will be
increasingly subject to arbitration as a result of the recent rise of the jurisdictional limit of arbitrable cases.
Each court should be permitted to establish a fee schedule within a new statutory limit of $250 per day.

Disincentives to Appeal

If a party appealing an arbitration award does not obtain a more favorable result from the court, the party
must now reimburse the arbitrator’'s compensation to the county and pay attorney’s fees and costs to the
opposing party. In Maricopa County, cases with damages bciween $15,000 to $30,000 likely will be more
complex. Preliminary data indicate they already are taking longer to arbitrate. Greater disincentives to appeal
will be necessary if the court’s burden is not to increase. In addition to the existing statutory sanctions, expert
witness fees should be treated as costs and paid by the appealing party who does not improve his or her
position by at least 10%.

Rules of Evidence

Despite the relaxation of the rules of evidence in arbitration cases, nonexpert witnesses still are required to
give live testimony rather than being allowed to file sworn statements. This