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PREFACE

This is the second of two studies which have been conducted by the
Bureau on the court response to cases.of alleged child sexual
assault. It had originally been designed to form part of an analysis
of the court process for child sexual assault cases before and after
the passage of the Crimes (Child Assault) Amendment Act, ‘the Oaths
(Children) Amendment Act and the Evidence (Children) Amendment Act.
These amendments, all proclaimed in 1985, were designed to facilitate
the prosecution of child sexual assault offenders, while reducing the
truama faced by children who are called to court to give evidence.

The passage of cases through the courts has not occurred at a rate
which would have allowed early conclusion of the study. ' As a result
it has been decided to publish the results of cases analysed in the
period leading up to the legislative changes.‘ These results, while
obviously not allowing any basis for evaluating the effects of the
evidentiary changes which were the original focus of the study, do
provide quite valuable data on other aspects of the passage of child
sexual assault cases through the court system. For this reason,
alone, publication of the results is warranted.

The results confirm earlier research in showing the high conviction
rate in cases of child sexual assault. Nearly 807 of cases involve a
guilty plea, either at the committal stage of proceedings or at some
point prior to trial. Defendents are aquitted of only about 13% of
the charges laid against them. Moreover, in the vast majority of
cases, defendants are convicted of the original charges laid. This
is in marked contrast to the situation for cases involving the
alleged sexual assault of adults, where a much higher proportion of
cases involve some reduction in the seriousness of charges laid as
the cases progress through the court process.

Of course, the number of child sexual assault cases reaching the
courts each year represents only a small fraction of the number of
reported instances of child sexual assault. It represents, perhaps,
an even smaller component of the number of actual incidents of child
sexual assault. The publicity given to the problem has increased
both the rate of child sexual assault notification and the rate of
prosecution for it but the difference between the two rates remains
puzzlingly high. What needs to be examined now are the reasons lying
behind this difference. This will be the focus of the final Bureau
research study in this series.

Dr. Don Weatherburn
DIRECTOR.

(ix)
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MAIN FINDINGS

* Most children appearing in court to give evidence of alleged

sexual assault are under the age of thirteen. 3
N o

* ° The majority of defendants are single, divorced or permanently
"separated at the time of the alleged offence but are related to
their alleged victims.

* . Physical injury to the victim is recorded in only 6.2Z of cases.

* The vast majority of cases studied involved no reduction in the
severity of the charge from committal through to trial, however
in 14 of the 21 cases where there was g reduction in charge
severity there was also d' change of plea by the defendant.

This suggests that some form of charge bargaining may be
occurring.

* Fifty-eight percent of cases involve a plea of guilty at the
stage of committal. Of those cases committed for trial a
further 502 change their plea to guilty before trial. Over 902
of defended charges result in a conviction.

* The majority of defendants convicted are given non-custodial
penalties. Where custodial penalties are imposed, however, the
median custodial sentence is over four years in length.

* It took, on . average, 17 weeks for a case to progress from
complaint to committal hearing, 19 weeks from committal heariﬁg
to sentence (where there was a plea of guilty) and 50 weeks from
committal to trial (where there was a plea of not guilty).

* In 41% of trials the complainant was called to give evidence.
About half of the time this evidence was given in open court.
In the remaining cases the evidence was given in camera.



1. INTRODUCTION

The N.S.W. Bureau of Crime Statlstxcs and Research published its
first 'study on child sexual assault in 1987. The study was an
examination of all indictable cases of sexual assault ‘against personsa
aged under 18 finalised in the New South Wales District and Supreme
Courts in 1982, and was designed to investigate the way in which
these cases are dealt with in the criminal justice system. Primarily
the research project was concerned with determining what proportion
of child sexual assault cases which enter the criminal justice system
proceed to conviction and sentence; what factors affect the passage

. of cases through the various stages of the system; and finally what
major features of the way in which cases are dealt with affect the
defendant and complainant. The findings of the study are detailed in
the publication: Cashmore J., and Horsky M. (1987), Child Sexual
Assault: The Court Response. -N.S.W. Bureau-of Crime Statistics and
Research, Attorney General's Department, Sydney.

In November 1985, a comprehensive package of legislative reforms
designed to "reduce the incidence of child sexual assault in our
society and to give every possible assistance to the victims of child
sexual assault" was introduced to Parliament (Hansard 12 November
1985, p. 9,322). Based on recommendations of the N.S.W. Child Sexual
Assault Task Force, reforms to the pre-existing legislation
concerning sexual offences against children and the appearance:of
children as witnesses in court were contained in the.Crimes Oaths
(child Assault) Amendment Act, the (Children) Amendment Act and the
Evidence (Children) BAmendment Act. These Acts were assented to in
November 1985. The Pre-Trial Diversion of Offenders Act designed to
provide treatment for selected offenders and to encourage child
victims to disclose sexual offences committed by family members is to
be assented to once the programme is at the point of implementation.

With the introduction of this package of legislative reform, the
Bureau of Crime Statistics and Research was reguested to monitor and
evaluate the effects of the amendments. To date, however, the
implementation of an effective monitoring program has been hampered
by current court delays in the District and Supreéme Courts of N.S.W.
As stated in a publication of the Attorney General’s Department,' in
September 1987,

"There [were] 3,700 cases - outstanding in the District
Courts statewide .criminal jurisdiction... the average
time throughout the state... between committal and
trial in the District court {was) six to eight months
for matters involving peréons in custody and to 12 to
18 months for persons on bail.

(NSW Attorney General's Department October 1987, p. 2)

The Bureau’s research proposal for monitoring the legislative
amendments was based on child sexual assault cases committed for
trial or sentence in 1987 as compared with 1984.
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Data was tcﬁbeicollected on a broad range of variables including
final outcome. .Data .collection for the research project began in -
January 1987 with. information on cases committed in that same year .
being coded on to a data collectxon sheet.. . In August 1987 it ‘became
apparent that, in the face of. current court delay, substantial timef

.will have lapsed before charges laid under the new legislation - .

proceed from committal to. final court outcome.: N
For this reason, the Bureau’s monitbring project cannot be completed
until a suitable number of cases are completed and available for
study. “As an lnterlm measure it was decided that a.-report should be
produced on the data collected on cases for whlch there was a.
committal hearlng in 1984. . -

.

1.1. The criminal law relating to child sexual assault matters
committed in 1984

. The prosecution process for child sexual assault matters is detailed

in the report Child Sexual Assault: -The Court Response (Cashmore. and
Horsky 1987:4) and for this reason is not reproduced here. &as .
indicated in that report, a case of child sexual assault may be dealt
with as ‘both a welfare matter and as a criminal matter. This report
concerns. only those cases dealt within the criminal justice system.

Sexual offences against children may be prosecuted under a number of

‘sections of the Crimes Act.varying according to the relationship.

between the complainant and.suspect, the age of the victim and the

.nature, of the offence.. The following is a description of the

provisions of. the Crimes Act which apply'to child sexual assault
matters for which there was a committal hearing in 1984.

+ s . -

N t

1.1.1 Sexual asaault_offences

In l981vthe Crimes Act was amended. By the Crimes (Sexual Assault)

Amendment Act resultxng in the abolition of the common law offences
of ”ape~and attempted rape and the offence of indecent assault.,

These offences were effectively replaced by four categories of sexual.
assault (sections 61B, 61C, 61D and 61E) and corresponding categories
of attempted sexual assault (under 61F). The aim.of the 1981
amendments was.to “shift the emphasis from the sexual aspect of ‘the
old offence of rape to the viclence agsociated with the assault’
{Cashmore and Horsky, 1987: 6) The legislation extended the
definition of sexual intercourse to include penetration of the vaglna
or anus by any part of another person or a foreign object. - The
definition also includes fellatio and cunnlllngus. The four
categories of sexual assault may be described as: v '



{ay Category 1 {section 613}: maliciously inflict grievous bodily
& ‘ , harm with intent to have sexual -
; intercourse; T
(b) cCategory 2 (section 61C): maliciously inflict actual bodily
' \ . harm with intent to have sexual
) : . 'lntercourse,
(¢) Category 3 {section 61D): sexual intercourse thhout consent,
(d) category 4 (section 61E): indecent assault and act of
' » ‘ : indecency.

The structure of these offences was based on a graduation of offence
seriousness with distinct ranges of penalties.: Categories 3 and 4
included provisions for offences committed against persons under the
age of 16. Consequently a person who is convicted on either of these
offences where the victim is under 16 faces a maximum penaliy greater

. than that WhLCh may be imposed on a ‘person similarly. convxcted where .

the victim is aged 16 or ovex.

1.1.2 cCarnal knowledge offences
The second set of provisions under the Crimes Act for sexual offences
against children relate to carnal knowledge and include :

(a) Carnal knowledge of a girl under 10 (sectlon 67) and attempt
(sectlon 68).

(k) carnal knowledge of a girl 10 and undeﬁ 16 (gection 71) and
attempt or assault with intent to carnally know girl 10 and
under 16 (section 72). ¢

(c) Attempt or actually have carnal knowledge of imbec;le or idiot
(section 72a).

(d) cCarnal knowledge of female under: 17 by teacher, father or
stepfather (section,73yrand attempts (section 74).

(e) carnal knowledge of a female 16 or over by grandfather, father,
brother or son (section 78A) and attempts (section 78B).

" Consent is no defence in cases qf(cafnal knowledge except where the
girl was over the'age of fourteen at the time cf the alleged offence
and where the accused had reason to believe the girl was of or over
the age of 16. SLmllarly, in offences involving incest (sectlons 78A
and 783) consent is also no defence. Consanguinity in incest cases
is the essential issue: "a sufficient defence... [is] that the person
charged did not know that the person with whom the offence is alleged
to have been commltted was related to him or her as alleged . -
Proceedlngs under sections 78A and 78B could not be initiated without
the consenu of the Attorney General. s



1.1.3 Homosexual offences

The third set of provisions which relate to‘sexual offences againsf
children are those involving homosexual intezcourse. On the 31lst May
1984, intercourse between consenting males above the age of 18 was
decriminalised with the introduction of the Crimes (Amendment) Act.
Prior to the commencement of this Act, homosexual offences committed
against males under the age of 18 could be prosecuted under sectiorns
79-81. These offences included buggery and attempt to commit buggery
(section 79 and section 80) and indecent assault on male {(section
81). With the decriminalisation of homosexuality, sections 79 and 80
were amended to refer only to bestiality and section Bl was
abolished. A new range of homosexual offencea against males under
18, coniplementing the offences of carnal knowledge of girls,: replaced

" the pre-existing provisions. The amending legislation defined

“homosexual ‘intercourse’ as the "sexual connection occasioned by the -
penetration of the anus of any male person by the penis of any person
[{and] sexual connection occasioned by the introduction of any part of
the penis of a person into the mouth of another male person”. The
range of new offences can be summarised:as follows: ‘ ‘

(a) Homosexual intercourse with a male under 10 (section 78H) add
attempt or assault with intent to have same (section 78I).

(b) Homogexual intercourse with a male 10 and under 18 (section 78K)
and attempt or assault with intent to have same (section 78L).

(c)  Attempt or actually have homosexual intercourse with a male
‘person who is an idiot or imbecile (section 78M).

(d) Homosexual intercourse with a male 10 and under 18 by male
teacher, step-father, father (section 78N) and attempt or
assault with intent to have same (Bection 780).

(e) Commit,an act of indecency on mdle under 18 (section 78Q).

Ag in cases of carnal knowledge and incest, the congsent of the
complainant is no defence in the above offences involving homosexual
intercourse with males under 18 (sections 78H~Q). In all cases of
homosexual offences where the accused is under 18 proceedings may not
be initiated without the consent of the Attorney General. Where the
complainant is aged between 16 and 18 years the prosecution must be
commenced within twelve months of the alleged offence.

Although the provisions for homosexual offences éssentially
complement those of carnal knowledge of females there is one notable
difference. The age of consent for females is 16 whilst the age of
consent to homosexual intercourse for males is 18 years of age.



1.1.4 The Crimes (Child Assault) Amendment Act 1985

Whilst the above discussion summarises those legislative provisions
under the Crimes Act for. sexual offences against children.relevant. to
this study, these provisions have been further amended by legxslatlon
introduced on 28th November 1985 as the crimes.(chxld Assault)
Amendment. Act. I . o . . . R -

These legislative amendments have resulted in major éhaﬁgéslto(thé‘
provisions described in sections 1.1.1 to 1.1.2. As_stated in
Hansard: : '

The range of sexual assault offences,.. takes the age
of the victim as the primary consideratlon for the -

‘ description of categories of . offence. Thus the
offences are .categorised for offences against 10 year °
olds, 10 to 16 year olds and over 16 year olds.

The new range of = offences also gives special emphasis
to the relationship of the offender to the victim. 'If
the offender is found to ‘be in a posi;idn of care,
supervision or authority over the child, then “harsher
penalties apply... the new law will also extend the
1981 definition of sexual & intercourse to offences
against.” . ,
(Hansard, 12 November 1985, p. 9,325)

With the introduction of this Act, a number of those carnal:kriowledge'
offences detailed in 1.1.2 were repealed, including sections 67 and
68 and sections 71 and 72, and subsequently replaced by a series of
new and amended offences. 'The new range of Chlld sexual assault
offences can be summarised as follows-

(a)  Sexual intercourse without consent where the person is under the
age of 16 and under the authority of the offender (section 61D).

(b) ‘Indecent assault or act of indecency where the person is under
the age of 16 and under the authority of the offender (section
.61lE).

(c) Sexual intercourse with a person under 10 years of age (section
66A) and attempted sexual 1ntercourse with a person under 10
years of age "(section 66B).

(d)  Sexual intercourse with a person aged 10 years and under the age
of 16 and sexual intercourse with a person aged 10 years and .
under the age of 16 years where the person was under the
authority of the offender (section 66C) and attempts to commit
the aforementioned offences (section 66DY).

Those offences not repealed include sections, 73, 74, 78A and 78B
(carnal knowledge by teacher etc. and attempted carnal knowledge)
which were amended so as to relate only to.girls aged 16, and section



72A (carnal knowledge of idiot orf imbecile) which remained

unamended. ~Similarly, the range of homosexual offences introduced in
1984 ‘with 'the decriminalisation of homosexuallty between consentzng
adult males remained unchanged by the introduction of the Crzmes
(Child Assault) Amendment Act.l " A

A summary of the offences detailed above is provided in Table 1.1.
The provisgions contained in the Crimes {Amendment) Act 1984 and the
Crimes (Chlld Assault) Amendment Act 1985 are provxded in greater ’
detail in Appendlx 1. :

It wasg, however, the lntentlon of the NSW Chlld Sexual Assault
Task Force that these offences be repealed and subsumed by the new
laws on child sexual assault.



TABLE 1.1
Sexual offences in New South Wales
’ Crimes Act, 1900

. - Maximum
Offence classification Section of the Crimes Act Penalty
(A) "Sexual Assault Offences
Sexual ASsault CAategory 1 seeiieinennecnceneinnennaennssovsans s. 61B 20 years
Sexual AsSAult CALEGOLY 2 «uvucemecseeessoeevosaaavesesosasnss s. 6lcC 12 years
Sexual Assault Category 3
(i) Complainant UAAEE 16 YEALS &seneeconecanasonnssonmnasase 5. 61D 10 years
(ii) Complainant 16 years and OVEL .i.ceeceeiesossoseatonnsan .8+ 61D |7 years
Sexual Assault Category 4 )
(i) Complainant under 16 YEArS «.ueee.soeervosnasvanssesosans - s. 61lE(1) . 6 years
(ii) complainant 16 years and OVEL . ....ecsesecesossosssasoss s. 61E(1) 4 years
(iii) Complainant under 16 years ........,......,.........,..: s. 61E(2) 2 years
(iv) Complainant 16 years and OVEr v..seeseesssssocseseresosn ‘s 61E(2) 2'years




TABLE 1.1 (continued)
Sexual offences in New South Wales
Crimes Act, 1900

. Maximum
Offence classification N Section of the Crimes Act - Penalty )
(B) Carnal Knowledgqe Offences
Carnal knowledge of girl under 10 years U 5. 67 Life
V ' imprisonment
Attempt or assault with intent to carnally N .
know girl UNAer 10 YEALS «veveveercrssceiocoasossassanasasenns s. 68 : 14 years -

. . ) ' o ;
"carnal knowledge of girl 10 to 16 YEAYS .eceerceascncssocacscs 8. 71 10 years ! :
Attempt or assault with intent to carnally L ;
know girl 10 tO 16 YOArS ..ceescacctocecssncnscosoncansosesens s. 72 5 years
carnal knowledge of girl 10 to 17 years by teachér, : .
father, stepfather etC. .ieieeiveccseesioresioseraasevecensoins , s. 73 R 14 years
Attempt carnal knowlédge or assault with intent,: ) . i . g ’
of girl 10 to 17 years by teacher, father, stepfather etc. ... s. 74 ; 7 years
“TIIEEBE e anessooaseeacesioceocecaianeestensnssnnesaseceeonse s. 78A . 7 years

Incest — GELEMDL vuiveevrreneeianansanessnsinsensosonnensonsan s. 78B 2 'years




TABLE 1.1 (continued)
Sexual offences in New South Wales
Crimes Act, 1900

Maximum

Offence classification Section of the Crimes Act ~ Penalty
(C) Homosexual Offences
(i) Pre Crimeés (Amendment) Act 1984 -
; , o
BUQQELY «eseessesssnnasacsansaiassciossnsesasesaosssesnncsatses s. 79 14 years =
: . ) =,
Attempt to COMMit DUGGELY «veeiivecrisstoensonsasosossesasssmase s. 80 5§ years U
Indecent asSAult ON MALE «eevuseenoarneneveninsoeonensnsanonas : s. 81 5 years o
{(ii) Post Crimes Amendment Act 1984 -
Homosexual intercourse with male under 10 ....evesscecsnessses s. 78H - 20 years
Attempt or assault with intent to have homosexual =~ .
intercourse with male uUnder 10 c..ececcecioieasoasannennsosssss s. 781 14 years
Homosexual intercourse with a male 10 and under 18 ........... : s. 78K 10 years
Attempt or assault with intent to have homosexual ' » k
5 .years

intercourse with male 10 and under 18 :..c.vveveseisnresavnnes 8. 78L




TABLE 1.1 (continucd)
Sexual offences in New South Wales

Crimes Act, 1900

Maximum

Offence classification Section of the Crimes Act Penalty
(ii)’ Post Crimes Amendment Act 1984 (continued) -

: . ) : !
Homosexual -intercourse with male person . : : i
who is an idiot or imbicile (including attempt) «.seveecesesces ‘s. 78M 5 years T
Homosexual intercourse with male 10 and under 18 byimale

- being a schoolmaster or other teacher, stepfather, father .... s. 78N 14 years
Attempt or assault with intent ) :
to commit offence under 8ection T8N «.ueeeececencsacsnensanasss 8. 780 7 years
Commit act of indecency on male under 18 .i.tsieessrccoscsaces s. 78Q(1) 2 years
Solicit, procure, incite male under 18 years to commit :
s. 78Q(2) 2 years

homosexual intercourse or act of indecency with male .....e..




2.  METHODOLOGY

This study examined all indictable cases of sexual assault for-which
there was a comnittal hearing in 1984 and where the victim was under
the age of 18 at the time of the offence. A small number of cases  :
were committed to the District and Supreme Courts but were later
remitted to the Local Court for recommittal. These cases have "been
included ‘in the study. Other child sexual assault matters- commenced
in 1984 and which did not proceed to a higher court but were :
finalised in a court of summary jurisdiction were excluded from the
study. ! ’ R )

In order to .locate all child sexual assault matters for which there
was a committal hearing in 1984, a hand search of all indictment
files and court records held by the District Court Registry and the
Prothonotary’s Office was conducted. This process was necessary for
two reasons. First, it was not possible to use the Case Tracking
System (CTS) of the Office of Public Prosecutions to identify sexual
assault offences involving complainants under the age of 18 by year -
of committal because the CTS, at the time of data collection, used
principal offence at final outcome as its primary case selection
criterion and not year of commnittal.. Secondly, had it been possible
to identify sexual assault matters through the CTS using committal
date as the selection criteron, identifiction of those cases '
involving child victims would, 'in any event, still have been
difficult. A charge of sexual assault does not ‘always reflect the
age of the victim and the CTS, again at the time of data collection,
did not record victim characteristics on:which further case selection
could be based. A hand search of indictment files and court records
would thus have been required to determine which sexual assault
offences involved complainants under the age of 18.

The result of this search was to identify all sexual assault cases
for which there was a committal hearing in 1984 involving
complainants under the age of 18. This done, a coding sheet (see
Appendix 2)°was completed for each complainant/defendant pair.
Information on each pair was obtained from court records held by the
District Court Registry and the Office of the Solicitor of Public
Prosecutions. The data sources contained within each record
included: charge sheets; police facts sheets; police interviews with
suspects, complainants and the parents of complainants; committal -
trial and sentence transcripts; pre—sentence reports; and finally the
judge’s summing up. ‘ '

In 1984 there were 324 complainant/defendant pairs involved in
committal hearings for child sexual assault offences in N.S.W.
Specifically, there were 240 distinct suspects and 319 distinct
complainants. The most common combination between suspects and
complainants was one complainant — one suspect. As the number of
defendants and complainants indicates, this combination did not hold
true for all cases. . In 54 cases defendants were charged with sexual
offences against more than one victim and in 6 cases more than one
defendant was charged with sexual offences relating to a single
victim. ' ' :
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As indicated earlier, this report serves to supplement the findings
of Cashmore and Horsky (1982). Differences between the two studies in
the case selection criteria, however, precludes discussion on trends
in the prosecution of child sexual assault matters between 1982 and
1984.  Whilst the current study examined all cases of child sexual
agsault for which there was a committal hearing in 1984, the study by
cashmore and Horsky examined all indictable cases of child sexual
assault finalised in the N.S.W. District and Supreme Courts in 1982.
This difference in selection criteria results in a different sample
of cases being drawn. The sample based-on the committal hearings
gives a picture of the number and -type of cases coming to the notice
of the court system in a given year, whereas the sample based on
District and Supreme court finalisations provides a picture of the
number and type of cases dealt with by those’courts in a given year.

The difference is that, when court delays are appreciable:(as was the
case in 1984) then the makepp of cases dealt with may reflect court
policy on case processing rather than providing an accurate picture

of the type of cases arising. For example, trial matters may be
expedited at the expense of sentence matters and this may inflate the -
proportion of trial matters heard in a given year although it may not "
affect the proportion of matters which eventually come to trial from

a given year’s matters. Since Cashmore and Horsky (1982) used the
former measure, and the current study used the latter, the findings

of the two studies cannot be directly compared. Put another way, the
current: study uses a sample based on the input to the higher courts
system in a given year, whereas Cashmore and Horsky (1982) uses the
output of that system in a given year and, as long as court delays
exist, these two may differ by some degree in the number and types of
cases covered.

It is important to remember that this is a study of matters that came
to court in 1984 and for which there was a committal hearing in: that
year. It is, therefore, in no'way representative of all sexual
agsaults. The numbers are ‘population figures’ only if referring to
the set of child sexual assault matters brought to court in 1984, but
are not representative of all assaults. ‘

2.1. The data sources

Whilst court records, in theory, provide a wealth of information and
should enable detailed studies on the criminal justice process, in
practice their utility varies markedly. The complex movements within
the criminal justice system to which- these records are subject, .
frequently means they are incomplete. Occasionally records are even
lost within the system. Within the District Court Registry,
administrative procedures established to track case file movements
appear not to be rigorously enforced. .  Files are sometimes removed
from the Registry without “tracer cards’ being completed.  Where
“tracer cards’ are completed, details are often insufficient to trace
file movement and the file cannot be located. Thus, only limited
information is available on some cases which have proceeded through
the criminal justice system. :
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Perhaps more importantly for this study, however, has been the
effects of resource limitations within the Court Reporting Branch.
One important component of the current study has been the collection
of information on evidentiary proceedings during trials of offenders
charged with sexval offences against children. Collection of such
information is reliant on the availability of trial transcripts.

The Court Reporting Branch with whom responsibility lies for the:
transription of proceedings within the superior courts, was, however,
highly under-resourced at the time of data collection. It was not
possible to have cases transcribed specifically for the purpose of
the study. Consequently, only information on already transcribed
trial or sentence proceedings of child sexual assault cases for which
there was a committal hearing in 1984, was available. -Even where
transcripts were available, readings of the text indicated that a
complete transcript had not always been produced. Information on
trial matters is, therefore, incomplete in some cases. This is
importaht because not only is the information on trial matters
incomplete, but the available information is unlikely to reflect
practices in all trials since transcripts are most likely to be
produced only if the matter is subject to an appeal. These are
unlikely to be a representitive sample of all trials.

2.2, Terminology

Throughout the text of this report, the terms ‘defendant’ and
“complainant” have been used with greatest frequency. The author
acknowledges that these terms are not used constantly throughout the
criminal justice process. At committal, the ‘defendant’ is usually
referred to as the ‘accused’ or “alleged offender’. During trial at
proceedings the ‘defendant’ is referred to as such, whilst during
sentence proceedings and following a determination of guilt at trial,
the “defendant’ is referred to as the “offender’. In this context
the ‘complainant’ is referred to as the “victim’. Similarly in
compensation proceedings the “defendant’ is referred to as the-
‘offender’ and the ‘complainant’ as ‘victim’. The report has adopted
the terms ‘defendant’ and ‘complainant’ for ease of writing and
readability. It should be noted, however, that in discussing the
various stages of proceedings, the “correct terminology’ is
frequently used.

The terms "charges"” and "counts” have also been used with great
frequency throughout section 5. The terms do not have the same
meaning. ‘The term "count” relates to the number of alleged instances
of a particular offence, thus an alleged offender may be charged with
six counts of one offernice. The term "charge" relates to both one and
more than one kind of offence. Thus, an 'alleged offender may be
indicted on six charges relating to two offences, four counts of,
say, section 61D and two counts of section 61E.



3. COMPLAINANTS AND DEFENDANTS . = \
3.1. Complainants

3.1.1 Sex of complainants

As already indicated there were 319 complainants involved in
committal hearings for child sexual offences in.1984. In the current
study, the majority of the 319 distinct complainants were female (241
or 75.5 per cent). Only 73 complainants (22.9 per cent) were male,
and the sex of 5 complainants (1.6 per cent) was unknown.

3.1.2 Age of complainants

The age of complainants was recorded on the basis of age at the date
of the first-dnd last offence to which legal action related. - Where
legal actﬂdn related to only one offence the same date was recorded
for both/first and last offence. Table 3.1 details the age and sex
distribuéion of the complainants at the time of the last offence to
which légal action related. The two youngest complainants were aged
‘two at the time of the last offence whilst the eldest complainant
(included because at the time of the first alleged offence she was
under 18) was aged twenty two.  The age of complainant was unknown in
0.6 per cent of cases.

_Excluding those complainants where age was unknown, the majority
(75.8 per cent) were aged 13 years and under at time of the last
alleged offence. The average age of complainants was 10 years.
(Obviously, the average age of complainants at the date of the last
alleged offence is likely to be older than the average age at the
time of the first alleged offence.) Not all complainants experienced
isolated incidents. An examination of cases where criminal charges
related to more than one offence indicates that the average age of
distinect complainants at the time of the first all;ged offence was
9.5 years. o

Table 3.2 details the grouped ages of distinct complainants (at the
date of last offence) by sex. Similar proportions of male and female
complainants were aged-0 to 4 years and 10 to 14 yearé. Conversely,
males were almost one and a half times more likely than females to be
in the 5 to 9 years age group, whilst females were three times as
likely as male complainants to be-in the 15 years and over age group.
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TABLE 3.1

Age and sex of distinct complainants

g “Total = Cumulative
Rge ‘Male Female No. % %
1 YEar seveecesnoans 0 .0 0 0.0 0.0
2 YRArS sevsecscsees 0 1 1 0.3 0.3
3 YearB ..vevencinne 2 .4 6 1.9 2.2
4 YEArS cevecasescae 2 9 11 :3.8 5.7
57YEAYrS cveerseesnse 6 18 24 7.8 13.5
6 YOArS civicoavoesas 4 13 17 5.5 19.0
T YEArS ceceeionnces 4 S11 15 4.9 23.9
8 YEALE tevsiicnrens 12 16 28 9.1 33.0
O YEALS cereancosann 8 :20 - 28 9.1 42.1
10 years v..cieassen 3 10 13 4.2 46.3
11 YOars «eeeevsiia.s 8 16. 24 7.8 54,1 °
12 YOArS ceveeessecns 6 24 30 9.7 63.8
13 YEarsS .oeeeveceens . 8 29 37 12.0 75.8
14 yEArS ..cvevevecons 5 22 27 8.7 84.5
15 YEArsS seseacososes o] 30: 30 9.7 94.2
16 YEBYS siveicvnvens 3 11 14 4.5 98.7
17 YEATS eceivenioenes 1 2 3 1.0 99.7
over 17 tieviiveoneas 0 1 1 0.3 100.0
Total(1l) 72 237 309 10C.0
Rverage age(2) 9.3 10.4 10.0

(2)

TABLE 3.2
Proportion of distinct complainants by age and sex

(1) Ten complainants have been excluded from this table because their
age and sex could not be determined.
Average age excludes complainants where age is unknown.

TOTAL

Age Male Female
O = 4 YOAYS sevenvnnveneenseenaressoness 5.6 5.9
5 — 9 YRAYS ..viececcccsecsrosonsisonvos 47.2 32.9

10 = 14 YEALS vcveervonsooassassecivovais 41.6 42.6

15 AN OVEBEL seesvoscieosnvscacasensccunnssosces 5.6 18.6

100.0 100.0

(1) Excludes cases where the age of the complainant was unknown.
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3.2. *‘Defendanta

3.2.1 Sex‘of defendants - : ) . -

Twb-hundred and forty distinct defendants were charged with sexual
offences against the 319 distinct complainants. All were male with
the ex¢eption of one female. 1In this case a couple were charged with
sexual offences allegedly committed against children to whom they
were known but not related.

3.2.2 npge of defendants :
B I

As with complainants, the agé of defendants was calculated on the
basis of age at the date of the last alleged offence to which legal -
action related. The agefdis@ribution of the defendants is shown in
Table 3.3. Excluding those ‘where age was unknown, ‘the majority (70.2
per cent) of ‘distinct defendants were under the age of forty at the
time'of the last alleged offence. The eldest defendant was 75 and '
the . youngest 13 years old.

TABLE 3.3 - - .
Age of distinct defendants o “

v Cumulative
Age : o No. % . %
14 years.and under v....sess 3 1.3 1.3
15 - 19 years c.ecesscesioss 20 8.4 9.7
20 -~ 24 YRArS sivsvecocsivee 38 16.0 25.7
25 — 29 YRAXS secsnesenniosa 35 14.7 40.4
30 = 34 YEArS s.ieiessearion 39 <1644 - 56.8
35 - 39 YEArS eevsevcnsoinans 32 -13.4 - "70.2 -
40 ~ 44 YOAYS ..vivenredones .27 "11.3 81.5
45 — 49 YEATS veevvreesisien 21 8.8 90.3
SO - 54 y@ars ..ceeeeeecenes - 10 4.2 94.5
55 - 59 years ..i.ccececcasee 3 .1.3 95.8
60 years and OVer sieeseesss . 10 4.2 100.0
Total(l) 238 100.0
Average age(2) ' -33.4

(1) Two defendants havé been excluded from the table because
2 their age could not be determined.
(2] Average age excludes defendants where agé is unknown.

The average age of defendants at the time of the last alleged dffence
was 33.4 years. This varied, however, according to the relationship
between defendant and complainant. - S b
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) TABLE 3.4
Average age of defendant at time of alleged offence
. e
Complainant-defendant relationship by cﬁmplainant sex

Male Female ‘ Total
PArental .oeieerseanaiiosss 36.2 37.4 437.3
Other family member ....... .39.8 39:8 39.8
Family friend ......oeeecee 35.8 25.9 27.4
Authority figure .....v.... 26.0 42.4 38.1
Acquaintance ..e.ivecisiescse 32.3 36.2 34.7
SELANGET «evvvsenvennsecons 31.7 30.7 31.0
Relationship unknown s..... - 55.5 38,4 40.4

vl

As shown in Table 3.4 the average age of defendénts ranged between 27.4

years and 40.4 years when relationship was considered, - with parentql
defendants averaging 37.3 years and defendants unknown to the

complainant averaging 31.0 years. When the sex of the complainant was.

considered the greatest variations in the average age of the defendant
were recorded within the relationship groupings "family friend" (35.8
years where the complainant was male and 25.9 years where the ’
complainant was female) and “authority figure" (26.0 years where the

' -complainant.was male and 42.4 years where the complainant was female).

A larger variation was also recorded where the relationship between
complainant and defendant could not be determined.

3.2.3 Age of defendant and age of complainant

The age of complainants, and above, the age of defendants have been
examined - independently of each other. It is useful, however, to
examine whether a relationship exists between the ages of o
complainants and the ages of defendants. From such a‘comparison‘we
may then answer the question, are complainants of a particular age
more at risk from defendants of a particular age?

Table 3.5 displays the age of defendants by the age of complainants.
On initial examinatjon it appears that as the age of the defendant
increases, so too does the age of the complainant. Complainants aged
between 5 and 9 years of age.appear to be assaulted most frequently
by persons aged between 20 and 34 years of age. Complainants aged
between 10 and 14 years appear to be assaulted most often aged
between 30 and 50 years of age. Statistical analysis, however, .
indicates that no significant relationship exists between the age of »
the defendant and the age of the complainant "(r = -0.,03, df = 307

p > 0.05). : )



TABLE 3.5
Complairant and defendant ages
{In number of complainant-defendant pairs)

* TOTAL

5.6

Complainants
SRV 15 years

0 - 4 years 5 - 9 years 10 - 14 years - and over Not known Total

Defendants % % 3 % % %
Under 14 yearsS t.eesess 0.0 0.0 0.0 0.9 +..0.0 0.9
15 - 19 years w.seeeee. 0.6 - 1.2 3.4 1.5 0.0 6.8
20. - 24 years ...e.cie.. 1.2 6.2 5.3 2.5 0.0 15.1
25 ~ 29 Years ..c.evees 2.2 5.9 4.3 1.6 0.0 14.2
30 - 34 years .eeceeeen 0.9 5.3 6.2 3.1 0.0 15.4
35 ~ 39 years .....e.e 0.3 4.6 "4.9 2.2 0.0 12.0
40 - 44 years ......... 0.0 T 1.2 7.1 2.2 0.6 11.1
45 - 49 years .c.cceaen. 0.3 4,3 4.3 0.6 0.9 10.5
50 = 54 years ceeecessos 0.0 ~1.5 1.9 . 1.2 0.0 4.6
55 - 59 years ...e..e... 0.0 1.9 1.9 0.0 0.0 3.7
60 years and over ..... 0.0 2.5 0.9 0.0 0.9 4.3
“UNKNOWN «esevenvasocsen 0.0 Q.O 0.3 0.3 0.6 1.2
34.6 40.4 16.4 3.0 100.0

-0z -
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3.2.4 Marital status of defendant N L :

Marital status was recorded for all but 11 (4.9 per cent) -
defendants. The majority of defendants were either single (37.5 per
cent), divorced (10 per cent) or permanently separated. (7.5 per
cent). A further 31.3 per cent of defendants were married.and 8.8
per cent were-in a de facto relationslip. L :

3.2.5 Prior criminal record

f

Ah indication of the suspect’s prior criminal record is also recorded
on the police facts sheet. - For each defendant, data was collected
concerning whether or’not they had been convicted of sexual offences
as a. juvenile, sexual offences against children or adults, other

. offences against the person, or other non-violent crimes.

(a) Sexual offences

A minority of defendants had previous convictions recorded
against them for sexual offences. .Forty one (17.1 per cent)
distinct defendants had: prior sexual assault convictions-and
183, (76.2 per cent)- had no such convictions. ' In the case of
sixteen defendants (6.7 per cent) it was unknown whether they
had any prior convictions, sexual or otherwise. Recent
ARustralian studies have found similar results. Between 17 and
21 per cent of defendants in prosecuted cases of sexual assault
have. prior sexual offence convictions (Cashmore and Horsky,
1987:17).

It is not-always possible to ‘ascertain from a charge of sexual
assault alone whether the complainant involved is under: or -above
the age of. 18. Thus, in recording for each defendantVWhether'or.
not they had prior convictions for sexual assault against
children, only: a general indicator of those defendants with:
previous convictions of thig nature can be provided. ' From the
police antecedents sheets it was recorded that twenty three
defendants: (9.6 per cent) had prior convictions involving
offences against children. Of these 17 had only. one prior
conviction, four had two prior convictions and two defendants
had three and five prior convictions respectively. :

Twenty-nine distinct defendants (12.1 per cént) had: prior
convictions for other sexual offences. The number of regordéd
convictions ranged from one in the case of eleven defendants to
nine in the case of two defendants.  The adaverage number of
¢onvictions recorded against these defendants was. 3.1.

Only two of the 240 distinct defendants had convictions .of
sexudl assault recorded against them as juveniles.

.

.
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(b) - Offences against the person

Twenty-eight defendants (11.6 per cent) had prior convictions.:
for offences -against the person which were most typically. -t
assaults. The number of convictions recorded for these
defendants ranged from one in the case of nine complainants. and
nine in the case of one complainant. .The average rnumber of
convictions recorded against these twenty eight defendants was
2.6.

{c) Other offences”

One hundred and thirty flve defendants (56. 3 per cent) had prior
convictions for property and ‘other offences (mostly serious
driving offences). In the case of 89 defendants (37.1 per cent)
no prior convictions were recorded for other offences and in the
case of sixteen defendants (6.7 per cent) it was unknown whether
they had committed property or other offences. The range for
the number of prior convictions in the category "other offences”
was much larger than in the case of sexual offences and offences
against the person. Between one and fifty other prior
convictions were recorded for these defendants with a mean of
8.8 prior convictions. | ‘

3.3. Relationship between complainant and defendant

For the purposes of thls study the relationship between defendant and
complainant is analysed for  each complalnant/defendant pair. Thus,
where there was a single victim but'multiple defendants, relationship
was . recorded for the complainant with each distinct defendant.
Ssimilarly, where a defendant was charged with sexual offences against
.more than one complainant, relationship was recorded for each pair.

Fourteen categories were used to describe the relationship of the
defendant to the complainant: parent, step-parent, grandparent,
uncle/aunt, de facto parent, sibling, other relative, friend of
complainant, friend of parent, authority figure, neighbour, other
acquaintance, stranger, or relationship unknown. ' The most commonly
represented complainant/defendant pair (43 or 13.3 per cent), '
involved no prior relationship preceeding the alleged assault. The
category into .which the smallest proportion of pairs fell was “other
relative’ (2 or 0.6 per cent). These findings are shown in
Appendix 3. It should be noted that when the three "parental”
categories are merged, 23.4 per cent of complainant/defendant: pairs
involved defendants where the relationship to the complainant was a
parental one. : :

A much clearer picture is painted of the relationship between
complainants. and defendants when the relationship categories are.
collapsed into five broad categories: family member, family friend,
acquaintance, ‘authority figure and stranger. B&As shown in Table 3.5
the greatest proportion of cases (30.5 per cent or 99



complainant/defendant pairs) involved persons in a familial
relationship. The category into which the smallest proportion of
cases fell (with the exception of those cases where the relationship
was unknown) was authority figure. '

Table 3.6 also details the sex of complainants by relationship to
defendant. Female complainants were almost twice as likely as males
to have been- agsaulted by a family member and one ‘and a half times as
likely as male complainants to have been assaulted by a family
friend. Conversely, males were twice as likely to have been
assaulted by an acquaintance than were femaleicomplainants.

" TABLE 3.6
Sex of complainant by defendant/complainant relatxonshxp ‘
(In numbers of defendant/complainant pairs = 324)

Male Female ‘ Total

Relationship . : No. % No. % No. L
PAareéntal ....essecenenes . 6 8.2 70 28.3 76 23.5
Other family member .... -7 9.6 16 6.5 23 7.1
Family friend ...icieees 9 12.3 48 19.4 57 - 17.6
Authority figure ..:.... 10 13.7 29 11.7- 39 -12.0
ACQUALINLANCE «.vvivensen 25 34.2 41 16.6 66 20.4
SELANGEL «eenniovecasans 12 16.4 31 12.6 43 - 13.3
Relationship unknown. ... 4 5.5 127 4.8 20(1) 6.2

TOTAL 73 . 100.0 .247 100.,0 324 100.0- ¢ e

(1) Includes 4 complainant/defendant pairs where the sex of the
2) complainant was unknown.
{ Percentages may not add up to 100 due to roundlng errors.

An examination of the ages of complainants by complainant/defendant
relationship, as shown in Table 3.7, indicates that the likelihood of
complainants being assaulted by somecne known to them.was also
unevenly ‘distributed across age groups. )

Complainants in a familial relationship with the defendant were more .
likely to be above the age of ten at the time of the last alleged
offence than between the ages of either 5 to 9 years or 0 to 4

years. Where the suspect was in a position of authority, the
complainants were equally likely to be less than 10 years as 10 years
or over. As shown in Table 3.8, the average age of complainants
where the defendant/complainant relationship was parental was 11.5.



TABLE 3.7
Complainant-defendant relationship by age of complainant
(befendant /complainant pairs)

) ) 15 years i

0 - 4 years 5 - 9 years 10 - 14 years - . and over Not known
Relationship : : No. % No. % " No. % 'NQ. % -No. %

A

Parental ...cececcecnseces 2 11.1 18 16.1 40 30.5 15 28.3 1 10.0/
Other family member .:... 2 11.1 9. 8.0 T11 . 8.4 1 1.9 0 .0.0
Family friend ..eeceeceee 2 1.1 12 10.7 . 25 19.1 18 33.9 0 .0.0-
Authority figure ........ 1 5.6 ° 23 20.5 12 ‘9.2 3 5.7 0. . 0.0
Acquaintance ....i.is000 4 22.2 32. 28.6 24 18.3 6 11.3 0o 0.0
Stranger .....iceeseecnsn 5 27.8 13 11.s 17 12.9 8  15.1 0 0.0
UNKNOWIT «sasiensonssansse 2 11.1 5 4.5 2 1.5 2 3.8 9 90.0
TOTAL(1) ) 18 100.0 112 100.0 131 . 100.0 : 53 '100.0 - 10 100.0

(1) The complainant's‘age wasfunknbwn_in 10 cases. In 9 of these the complainant-defendant . i
relationship was. unknown. In the remaining case the complainant was the child of the: defendant. . . = o
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Where the defendant was another family‘member the average age of
complainants was 9.5., where a family friend; it was 11.6; and, where
an authority figure, it was 8.9. Where the defendant and complainant
were merely acquainted the average age was 9.5 and, finally, where no
prior relationship could be establlshed, the average age of
complainants was 10.2. ;

TABLE 3.8 :
Average age of complainant at time of alleged offence:
Complainant/defendant relationship by complainant sex

Male " Female ' Total
Parental ....c.cieececranes 9.7 11.7 11.5
Other £amily ..eveeeeeeses 9.6 9.4 9.5
Family friend .......eee.. 10.7 11.7 11.6
Authority figure ....eee.. 7.9 9.3 8.9
Acquaintance ..eceeceoiias 10.3 9.0 9.5
Stranger .ceieevevsccscnens 8.5 10.9 10.2

3.4. Summafy

In summary, then, the 324 child sexual assault matters for which
there was a committal hearing in 1984 involved two hundred and forty:
distinct defendants and three hundred and nineteen complainants. The
age of the complainants ranged from one to twenty two with a mean agé
of 10 years. As most frequently found in child sexual assault
matters, females represented the largest proporticn 6f complainants
(75.5 per cent). ‘

All of the defendants, with the exception of one, were male. The age
of defendants ranged from thirteen to seventy-five with an average

. age of 33.4 yedrs. There was no significant relationship between the
age of complainants and the age of defendants. Forty-one (17.1 pér
cent) distinct defendants had prior convictions for sexual offencés
whilst twenty eight defendants (11.6 per cent) had convictions for
offences against the person (e.g. assault) and one: hundred and'thirty

other crimindl offences.

In the majority of cases (80.6 per cent) there was a relationship of
some type between defendant and complainant at the time of the last
alleged offence. , In 23.5 per cent of cases the relationship between
defendant and complainant was parental, followed by 20.4 per cent of
cases in which the defendant and complainant were acquainted.  The
smallest relationship'category was authority figures making up 12.0
per cent of all cases. Male complainants were at the greatest risk
from persons with whom they were acquainted or to whom they were
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unknown particularly during the ages of five to fourteen.‘ Female
complainants, on the other hand, were at greatest risk from persons

to whom they were related or from personsg who were friends_of;thgbf
family.
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4. INCIDENT CHARACTERISTICS

As suggested by the data on the differences between the ages of male
and female complainants, and the varying relationships between them
and the defendants, child sexual assaults involve'a range of
different types of incidents. This section attempts to describe somé
characteristics of the incidents themselves iri order better to
display the different types of occurrences whlch come under the
heading of Chlld sexual assault.

4.1. Type of incident

As indicated .in the methodology section,’ rot all complainants were

. allegedly assaulted by single defendants. As shown in Table 4.1, of
the 319 complainants subject in committal hearings for child. sexual
assault matters in 1984, 176 (55.2 per cent) were lone victims for
whom' there were lone defendants, three complainants (0.9 pexr cent)
were allegedly assaulted by more than one-defendant, and 140
complainants (43.9 per cent) were involved in cases where a single
alleged offender was charged with the sexual assault of more than
victim,1

TABLE 4.1 :
Type of incident: number of distinct complainants

.

Number of distinct complainants ' L No. ' %
One victim - one offender ....ceveceanesosses 176 55.
One victim — tWo OFffenders weevenecesssessssos 1 0.
One victim — three offenders .....eeeessesoes : 2 ;0.
Two victims - one offender .....ceescsssessas 82 25,
Three victims — one offender .. veeeiosessss 1s 4
Four victims - oneyoffender iedheseeassraees . 32 - 10.
Five victims - one offender .:......iceeesees ! .5 1.
Six victims -~ one offender c..ssssesseconcnse 6 . 1.
TOTAL 319 100.0

The greatest proportion (29.3 per cent) of incidents in which
multiple complainants accused single .defendants involved defendants

'Note that the future incidence of cases 1nvolv1ng one
defendant and multlple compla;nants may be affected by the decision
of the High Court in Hoch's case (5 October 1988; unreported at the
time of publlcatlon of this report)

In this case it was held that the possib;lxtyQOf coneoctlon of
similar fact evidence by two or more witnesses serves to.render the
‘evidence lnadmLSSLble in relation to the other offences - charged.



] TABLE 4.2 -
Relationship between complainant and defendant by type of incident
{complainant-defendant pairs = 324)

One victim/one offender One victim-multiple offenders Multiple victims-one offender
No. % ' No. e . No. %
Family covecevetvocaases : 58 32.9 ) - - 41 29.3
Friend .. iceeceeceacsins 38 21.6 ‘ 6 75.0 ‘ 13. 9.3
Authority figure ...... 6 3.4 : - - 33 - 23,6
Acquaintance .......... -38 21.6 - - ’ 28 . 20.0
Stranger ...ciceecceses 27 . 15.3 2 - 25.0 14 . 10.0
UnKNOWN  «evvonunnsscace "9 5.1 = - - 11 7.9
- TOTAL : 176 100.0+ 8 100.0 140 100.0+

54.3 , 2.5 : o “a3.2

1

- 82 -




TABLE 43- : :
Relatlonshxp between complainant and defendant by type of 1nc1dent
(complalnant—defendant pairs = 324)

Authority ) i .
Family Friend figure Acquaintance Stranger “Unknown
1
. : o
No. . % No. % No. % No. "% No. % No. % 0
. S
Onévvictim - one offender ’ 58 58.6 38 66.7 6. .15.4 38 - B7.6 27 62.8 9 45.0
One victim - multiple offenders : = - .6 - 10.5 - - - - - 2. 4.7 = -
Multiple victims - one offender 41 | 41.4 13  22.8° 33 84.6 = 28 .42.4 14 32.6 11 55.0
TOTAL . ) .. 99 "100.0 57 '100.0 39-.100.0 66 °100.0 43 100.0+ 100.0

20
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who ‘were related to the victim, followed by defendants who were
either in a position of authority to the victim (23.6 per cent), or
an acquaintance (20.0 per cent). Similarly, where the incident
involved single complainants and single defendants, the defendant was
most frequently related to the complainant (32.9 per cent). These
findings are detailed in Table 4.2. '

¥

Table 4.3 shows complainant-defendant relationship by type of
incident. 1In all relationship categories, with the exception of
defendants who were classed as authority figures and those casesg
where the relationship between complainant and defendant could not be
deternined, defendants were most frequently charged with offences
relating to a single victim. Defendants in a position. of authority
to the complainant were five and a half.times more likely to have
allegedly assaulted a nupber of children than single complainants
(84.6 per cent of cases vearsus 15.4 per cent of cases respectively).
In those six percent of cases where the complainant-defendant
relationship was unknown, 45.0 per cent of cases involved single
complainant-~defendant pairs whilst 55.0 per cent involved multiple
complainants and single defendants. B

When incident type is expressed as a proportion of distinct suspects,
73.3 per cent (176) were involved in incidents in which there was
only one victim, 23.4 per cent of suspects (56) were involved in
incidents with multiple victims and 3.3 per cent of suspects (8) were
involved in‘incidents in which one victim was allegedly assaulted by
a number of defendants.

TABLE 44
Number of complainant/defendant pairs with multiple asaaulta
by period of time over which offences occurred

Duration } No. %

0 = 6 MONERS «vurnencenseansnsnnnesssonannnss 39 12.0
7 - 12monthg L...iiiiiinisinsieeidanansannn 28 8.6
1 - 2 y0ars ..viceveiiocctssssrsnscsncinissse 27 8.3
2 = 3 YOAYS tieeecccrcetnanscesissisenacncans 6 1.9
3 - 4 YEArS i..ieetvrecccrsrencenaiincsacanns 3 0.9
4 =~ 5 YEATS evinsecinoessosnvasanansccasossnns 2 0.6
Over five YEArS ...iceissceccsccensoosanssios 10 3.1
Unknown hisStory ....ceieeiceecertsnrecanineans 14 4.3
No history of sexual offences .....c.eceeeeses 195 60.2
TOTAL - 324 100.0
Average period over which offences occurred» - 1.7‘Yeérs

*Excluding those cases with no, or unknown, history.
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4.2. Rumber of incidents

o
Wt

Table 4.4 details the number of coniplainant/defendant pairs where it
was alleged that there had been a history of assaults by the
defendant upon the complainant. ' For such a history to have been
recorded it was not necessary for charges to have been laid against
the defendant with respect to more than one incident.  History and
duration were recorded where these were referred to in statements
made to the police by complainants, or the parent, or guardian of the
child. As noted by Cashmore and Horsky "the period of time over
which numerous offences occurred is notfroutinely or systematically
recorded by the police" (p. 25). The data presented in Table 4.4,
therefore, is at best, only an estimation of the period of time over
~which the offences occurred. It is likely to be an underestimate of
both duration and extent of the offences. o
In the majority of cases (60.2 per cent or 195) there was no history
of alleged sexual assault between complainant defendant pairs. Where
there was a history of alleged sexual assault (35.5 per cent of
cases), the duration of the alleged offences ranged from one month in
the case of nine complainant/defendant pairs, to eleven years in the
case of one complainant/defendant pair.: The average duration of
alleged offences in the 115 cases where it was reported that the
complaint had been subject to multiple assaults was 1.7 years.

Complainants in-a familial relationship with the defendant were the
group most likely to allege multiple assaults. In fact, in 67.7 per
cent of familial cases there was a history of alleged sexual
assault., In 58.3 per cent of cases where complainants reported
having been assaulted on a number of occasions the relationship was
familial. In 15.7 per cent of cases where there was a history of
alleged sexual assault, the defendant was in a position of authority
to the complainant. These findings are shown in Table 4.5.

From the court records it was possible to determine (in all but
twenty-one cases) whether the defendant was resident with the
complainant at the time of the offence to which.legal action

related. In the majority of cases (70.4 per cent) the defendant was
not residing with the complainant at the time of the offence. In
fifty-five of the seventy-five cases (73.3 per cent) where there was
residency, a history of sexual assault was reported by the
complainant. - In three cases where multiple assaults were reported it
was unknown whether the complainant and defendant resided together.

It should also be noted, however, that in fifty-seven of the one
hundred and fifteen cases (49.6 per cent) where a history of sexual
agsault was recorded, the defendant was not living with the
-complainant at the time of the principal offence. The relationship
between complainants and defendants in these cases was distributed as
follows: family members (33,3 per cent; mainly either the child’s
grandfather or uncle), authority figure (26.3 per cent), other
acquaintancé (22.8 per cent), and family friend (14.0 per cent).
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' TABLE 4.5

100.0

History of Berunl agsault by complainant/defendant relationship
; V(CQmplalnant/defendant pairs = 324)

No history History © Unknown’
Relationehipy No, % No. % No. %
Family’member ceseien 30 15.4 67 58.3 2 14.3
Family friend ....... - 44 22.6 13 11.3 o 0.0 -
_Authority figure .... ‘ 21 10.8 18 15.7 0. 0.0 .
“Bequaintance ........ . 53 27.2 13 11.3 0 0.0
Stranger ......seviee 41 21.0 - - 0.0 0 0.0,
UnKOOWN < eusnssnsesns 6 3.1 4 3.4 12 85.7
TOTAL R 195 100i0 115 14

4.3. Physical"inﬁury‘

Very few complaxnants were recorded as havxng Bustalned physxcal
injury as a result of the incident(s) to which the legal. action
" related. In only twenty (6:2 per cent) of the complalnant/defendant

pairs was there any indication of injury:

of whom were females), and in eighteen of the pairs the injury
In twenty cases it
could not be ascertained whether or not physical injury had been

inflicted resulted in actual bodlly harm.2

inflicted at the time of the incident(s).

With respect to the twenty cases where'complaihents sustained aétqal

; in two of those cases the
assaults resulted in grievous bodily harm to the complainants (both

i

physical injury, ten cases (50 per cent) involved complainants‘éged,
15 and over, eight cases (40 per cent)'involved‘complainahte'aged

betweert 10 and' 14 years, and in two cases {10 per cent) complainants
were aged between 5 and 9 years. In only two cases where injury was

sustained by the complainant were complainant and defendant in . a

familial relationship while in 8 cases the defendant'was_a.family
friend. As shown in Appendix 4, complainants aged fifteen and over
were most likely to receive injuries as-the result of an assault.

A greater proportion of‘complainants, however, reported thet the
‘alleged offender had threatened to inflict injury at the time of the

offence (41 cases, 12.6 per cent) were said to have been threatened
with physical injury. ~Just as females were more likely than'males to
be injured during the course of an assault (4.6 per cent of females;
1.5 per cent of males), so too were they more likely to report being

2Grievous and actual bodily harm were reflected in both pollce

charges and statements made to pollce.
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‘threatened. On their own account, thirty-four female complainants
(14.2 per cent) indicated that the alleged offender had threatened
them with phys;cal injury compared with seven males (9 5 per cent).
As shown in Table 4.6 of the forty-one cases where complainants were
threatened with physical injury, five involved complainants between-
the ageskof 5 to 9 years, twenty-one cages involved complainants’
between the ages of 10 to 14 years, and fifteen cases involved
complalnants between the ages of 15 and 22. Complainante most likely
to be recipient of threats of physical injury were those aged 15 and
over (28.3 per cent of all complainante aged 15 and over) followed by
- complainants aged between ten and fourteen (16 per cent).

An analysis of complainant/defenaant.relationahip indicates that
complainantg in cases where the defendant was a stranger were most
likely.to be subject to threats of physical injury(23.3 per cent).

Complainants in cases where the defendantAwas classified as an
authority figure were least likely to be subject to threats of
physlcal Ln]ury (5.1 per cent)

4.4. Non-physical threats

Whilst alleged victims in child sexudl assault matters do not usually
sustain physical injury as a result of the offence, non-physical.
threats may be used to: force the victim to comply with the offender
or to prevent the reporting of thelincident. For. each
complainant/defendant pair in this study, it was recorded whether

' threats, other than threats of physical injury, had been made by the
alleged offender to the complainant at the time of the alleged
offence(s).

@

In eighty cases (24.7 per cent) non-specific threats of harm (e.qg.
"don"t tell or you’ll be sorry") were made to the complainant at the
time of the alleged offence(s). BAn examination of the age

distribution of complainants subject to non-physical threats of harm o

indicate that complainants aged 15 ‘and over were most likely to
recipients of such threats (37.7 per cent) followed by complainants -

aged between ten and fourteen (28.2 per cent). As one would expect, .

complainants aged under five were least likely to report having been
recipient of non-gspecific threats of harm (11l.1 per cent). Appendix
5 shows these findings.

Unlike threatened physical injdry; where complainants who were

unknown to the defendant at the time of incident were most likely to -

be the recipients of such threats, complainants in & familial
felationship with the defendant were most likely to be subject to
non-gpecific threats of harm.  In almost thirty-eight per cent of
‘cases involving complainants and defendants in a familial
relationship non-specific threats of harm were made to the
complainant at the time of the offence(s). Where the defendant was'a
family friend, an acquaintance, an authority figure or a stranger,
crmplainants were almost equally as llkely to have .received

r specific threats of harm.

N4

oy



» TABLE 4.6 A
Threats of physical injury by age of complainant

Years of Age.

10 - 14

53

0 -4 5-9 15 and over - - Unknown Total
Injury No. %t No. % No. % .No. % No. % ‘No. s
Threats «oeeeeocesesans cvan 0 0.0 5 4.5 21 16.0 15 . 28.3 1  10.0 42 1209
No threats ................ 17 94.4 104 92.8 ~106 - B0.9 36 67.9 0 0.0 263 81.2
UnKnown «..iveess. R 1 5.6 03 2.7 4 3.1 2 3.8 9 .90.0 19 5.9
TOTAL 18 112 100.0 131 100.0 100.0 10 100.0° 324

N



= 35, -

L “TABLE 4.7 !
Non-gpecific threats of harm by
defendant-complainant relationship s

Thréats -No threats : Unkncwn
Relationship ' No. % No. . % No. %
Family Member ........ 37 50.7 58  25.3 4. 18.2
Family friend ........ 11 15.1. <46 20.1 0 0.0
Authority figure ..... 8 10.9 .31 13.5 0 0.0
Acquaintance ......... 10 - 13.7 56 ' 24.5 ) 0.0
Stranger ..ieveeeeessvon 17 9.6 36 15.7 0. 0.0
UNKNOWN «vesaseronvans . 0 0.0 2 0.9 18  8i.8.
TOTAL : 73. 100.0. 229  100.0 22  100.0

In very few cases were other types of threats made to the
complainant. In three cases complainants were told that if they
reported the incident they would ke respons;ble for the break-up of
the family or the alleged offenders imprisonment. In two cases
complainants reported that at the time of the alleged incident the
offender threatened to harm a third party and in another case the .
complainant reported that the offender threatened to have them: placed
in an institution should they report the alleged offence. : In
fourteen cases, twelve involving female complainants and two
involving male, other threats of varylng nature were made to the
complainant. :

4.5. Summary

Child sexual assault matters for which there was a committal hearing
in 1984 involved a range of incident types. The majorlty of matters
involved incidents where a single offender was charged with the
sexual assault of a lone victim. ~In these cases the relationship
between defendant and complainant was commonly a. familial one.
Similarly, in cases involving multiple victims and lone offenders the
most common relationship. between defendant and complainant was a
familial one. Persons in a position of authority to a complainant
were most likely to have assaulted a number of victims. '

Most cases did not involve a history of sexual offences between the
defendant and complainant. Where such a histoy ‘was evident, however,
‘the relationship between complainant and defendant was familial in
the majority of cases. Complainants who had experienced multiple
assaults were almost equally .as llkely to be resident with the
complainant at the time of the last offence ag not.

-
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Finally, complainants were more likely to have reported that
non-specific threats of harm were made at the time of the assaults
than either threats of pﬁysical'injﬁry or actual injury. Female

. complainants were.more likely than males to be the recipient’bf
threats of physical harm, non-specific threats and actual injury.
Threats of physical injury most often accompanied assaults committed
.-by. strangers whilst non-specific. threats of harm accompanied assaults:
committed by offenders in a familial relationship with th
“‘complainant.: ' . . ) ; !
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5. THE PROSECUTION PROCESS

Just ‘as the nature of the incidents varied according to the
characteristics of both the defendant and the complainant, the
processing of the defendant through the criminal justice system
varied according to the nature of the offence(s) with which the
defendant was charged. - The followxng gection examines all charges
laid in child sexual assault matters for which there was a committal
hearing in 1984 as they proceeded through the‘c:iminal justice system
from the time of committal to final court outcome. The unit of -
analysis is' defendant-tomplainant pair..

a

5.1. Committal proeeedings

At the committai,phase of .a case the available evidence is tested.
before a magistrate in the Local Courts. 1In 1984, when the committal
proceedings covered by this report took place, the test. to be applied
was whether or not the Justice or Justices were "of the ‘opinion” that
the evidence was "sufficient to warrant the defendant béing put on
his trial for an indictable offence". 'The Justices Act {section
41(2) and 41(6) required this test be -applied twice, once-after the
hearing of the prosecution’s evidence and; if a prima facie case is.
found on this basis, again after having any. evidence given by the
defence. If the evidence is still considered sufficient to merit a
trial, the defendant is then committed. Ifwnotf;he ig

discharged.l At any time during the committal proceedings the
accused may enter a guilty plea. ' If the plea is accepted the person
is then committed: to either the D;strxct or Supreme Court for
sentencing. 5 o

Until the amendment of the Justlces Act in 1985, persons charged thh
offences carrying a penalty of life lmprlsonment were precluded from
entering a pleéa of guilty at committal. Consequently, those persons
charged with sexual offences under sections 67 and 68 of the Crimes
"Act and whose committal ocecurréd during 1984, could not enter a plea
" of guilty at .committal. The seven cases in this study where the
accused were charged with such offences five of the accused entered
no plea at committal and two of the accused_pleadéd not guilty.‘

The following 'is an examination of all cases ‘of child sexual assault
committed to trial or sentence in"1984.

.5.2. " Committal charges

A total of 531 charges were laid against the 240 distinct defendants,
- an average of 2.2 charges being laid against each defendant. Table

Theae provisions were amended in 1985 Buch that the test to be
applied is now: - (a) whether or not the evidence is capable of.
satisfying a jury that the defendant committed an indictable offence
(after hearing the prosecution evidence); and (b) whether,. "on the
evidence, a reasonable jury would not be likely to convict the
defendant" (after having all evidence, .including any defence).

See Smail, Miles and Shadbolt; 1980:141, for more details.



: . TABLE 5.1
Humbet of defendant—complainant palrs by
number of charges and number of offence types at committal

Number of offences types

Four offences .

Total .

One offence Two offences. Three offences
Number of charges . No. b4 -No, - 4 No. . " No. )4 ANo; a4
ONE vritnesiniennnnnn 204  63.0 o 0.0 0 0.0 0 0.0 204 .. 63.0.
TWO sveenvsnnennnennas 26 . 8.0 42 13.0 "0 0.0 0 0.0 68 21.0
THree «.vevriveennnsis B ] 3.1 10 3.1 14 4.3 0. 0.0 34 . 10.5
Four ............. 6 1.8 1 0.3 0 0.0 1 0.3 8 2.5
Five tiviiiosveanninas 1 0.3 2 0.6 2 0.6 0 0.0 5 1.5
o T P 2 0.6 1 0.3 & 0.0 1 0.3 4 1.2
Eight ..oiveienn.. 0 . 0.0 0 0.0 1770.3. 0 0.0 1 0.3-
TOTAL - 249 76.8 56 17.3 17 5.2 2 0.6 324 °100.0

(1) Average Number of charges per defendant—complalnant pair =1.6. R L e
2.2.

(2) Average number of charges per defendant

= 8¢ ~
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5.1 shows number of charges by number of offences categories laid
against each defendant and ‘brought before a magistrate at committal.
In the majorlty of cases, 63.0 per cent, the accused faced only one
charge. In the remaining 37.0 per cent of cases the distribution of
charges ranged between two and eight,  with the distribution of
offences ranging between two and four.

The distribution of charges according to offence type is shown in
Table 5,2. Previous studies of sexual assault offences brought -
before the court, particularly child sexual offences,'have indicated
that in the majority .of cases the accused has been chafged with
‘indecent assault (Cashmore and Horgky 1987; Office of Crime
‘Statistics 1983; Conte and Berliner "1981).. An<examination of the
offences to which the 531 charges relate indicate that the greatest,;
proportion of charges were laid under section 61E (indecent assault k
or act of indecency), 47.3 per cent of 'all charges, with an
additional 6.6 per cent of charges relating to indecent assault being
laid under section 81 or section 78Q. Thus 53.9 per cent of all
charges brought to committal in 1984 were for offences anolving

" indecent assault. :

In the introduction to this report, the range of sexual offences
against a child with which an accused could be charged were grouped
into three majorAclassifications: (a) sexual assault offences (b)
carnal knowledge offences (c¢):homosexual offences.2Z An examination
of the charges brought to committal according to this system 'of
classification indicates that the largest proportion, 70.4 per'cent
or 374 of -the s.31 charges were laid under the category "sexual
assault offences".. Only 13.8 per cent of those charges brought to
committal were for offences of "carnal knowledge" and 10.7 per cent
were for "homosexual offences”.

Twenty-seven charges (5.1 per cent) were laid under other sections of
the Crimes Act. A breakdown of these charges indicates that a )
variety of other. offences were-aliegedly committed by the accused
including abduct with.intent to carnally know (section 89); bréak and
enter and commit a felony  (section 112);/%id and abet (section 345);,
assault and attempt murder (s. 27). Appendix 6/provideé a detailed
summary of these offences. . N T e ‘

~5.2.1 Principal offence charged at committal

Analysis of the principal offence at committal for each
defendant-complainant pair shows little,variation from ‘the:
distribution of all charges on which defendants appeared.3

2Phese three classifications. were used by the NSW Task Force on

. Chlld Sexual Assault.

The principal. offence is the ‘offence which carries the
greatest maximum penalty upon. conviction.
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: No. of with at least one
offence category charges charge offence
No. . % - No. % - No.. " %
Category 1 (section 618) - - - - - i
Category 2 (section. 61C) . 6 1.1 6 1.5 3 0.9
Category 3 (section 61D) 117~ 22.0 91 22.4° 76 . 23.5
. Category 4 (section 61E) . 251 47.3 196 . .48.3. 150 '46.3
o . .
Carnal knowledge of
" girl under 10
(sections 67 and 68) 7 1.3 7 1.7 7 2.2
Carnal knowledge of .
girl 10 and under 16 R - . RS
(sections 71 and 72) 38 7.2 31 7.6 25 7.7
Carnal knowledge of
girl 10 - 16 by father, .
step~father (sections . - o
73, 74, 78R and 78B) 28 . 5.3 17 4.2 17 .. 5.3
Buggery . .
(sections 79 and 80) 14 2.6 . 11 2.7 9 2.8
Indecent assault, male : - .
(section 81), 33 6.2 22 5.4 19 5.9
Homosexual offences . :
(sections 78H-Q) 10(1) 1.9 5 1.2 5 1.5
Other 27 5.1 20 4.9 13 4.0
TOTAL(2) 531 100.0 .- 406 100.0 -324 100.0

~ .40 -

i TABLE 52 S
Total number of counts of committal charg?si
number of defendants with at least one count

number of defendants by principal offence

No. of defendants"

. Principal

“(1) Includes two cases of act of gross indeéency (géotion’?BQ).
{2) Percentages may not total 100 due to rounding error.

As detailed in Téble‘s.z, 70;7npe£ cent of those principal offences
charged were fsexual assault'offenCeé"‘and 25.4 per cent of principal
offences charged were either "homosexual"” or "carnal knowledge”




offences. The greatest proportion of offences charged principally

' fell into the category indecent asmsault (52.8 per cent). Of these;
150 were indecent assault charged under section 61E of the Crimes . -
Act, and two were charged under section 78Q. :

"TABLE 53. ' B

Principal offence at committal by complainant’s sex

Complaingnt'avﬂex'

' Male.. - Female 7 Unknown

Offence category No. % No; %  No. "%
Category 1 (section 61B). L= - - - - -
Category 2 (section 61C) 1. 1.4 2 0.8 0 0.0
Category 3 (section 61D) 7 9.6 66 26.8 3. 60,0
Category 4 (section 61E) 32 43.8 116 47.2 2 40.0
Carnal knowledge of .

girl under 10 .

(sections 67 and €8) 0 0.0 11 2.8 0 0.0

L ’f'

' Carnal knowledge. of 7

girl 10 and under 16 . , . : S
(sections 71 and 72) 0 0.0 25 10.2 0 0.0
Carnal khowledge;of

girl 10 - 16 by father,

step-father (sections - E

73, 74, 787 and -78B). 0 0.0 17 6.9 0 0.0
Buggery. o " "
(sections 79 and ‘80) ‘9 12.3 B 0 0.0 ] 0.0
Indecent assault, male - . -

(section 81) 19. 26,0 0 0.0 0 0.0
Homosexual offences . .

(sectiong 78H-Q) - 5 6.9(1) 0 0.0 - 0 0.0
Other 0o 0.0 - 13 5.3 o0 0.0
TOTAL . -.73 1 100.0 .- 246..100.0: 5 = 100.0

(1) Includes .two defendants

chérged with 78Q (gross’ indecency).

7
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As shown in Table 5.3 complainants were one and a half times more
‘likely ‘€6 be' male ‘in cases where the charge laid involved indecent
assault (72.6 per cent of/ male complainants versus 47.2 per cent of
female complainants). A number of these charges were laid under
sections 81 and 78Q. Numerically, however, female complainants were
three and a half times more likely than males to be complainants in
cases. involving charges of section 61E of the Crimes Act.
L ‘ 4 H (A . | e . "

The presence of thirteen .cases in which the principal offence charged
was not specifically child seixual assault, as defined in the
introduction to “this"report, should be explained. As detailed in
Appendix 6, of the thirteen cases related to other offences, four
involved section 112 offences (break ' and enter and commit felony),
four .involved section 89 offences (abduct with intent to carnally
know), two involved section 345 offences (aid and abet), and one
involved section 26 (conspiracy to murder), section 27 (attempt
murder)) and section 97 (armed.robbery), respecﬁively. With the.
exception of the section 112 and section 345 offences which were
single charges against the defendant, each case also involved

pe&ific‘child sexual assault offences. The section 112 offences and
the” section 345 offences have been included becduse the offence
description referred to sexual offences against children‘namely
section 112/61E and section  345/61D.

5.3. Indicted offences R - X T

"The original information which commenced proceedings in
the Local Court is replaced by an indictment presented
by the Crown Prosecutor in the name of the pireétor of =/ .+
Public Prosecutions. An indictment is a statement of
the charge or charges the accused person is alleged to
have committed”. (B.C.S.R.: 1987)

The charges at committal will not always: be the charges upon which an
accused is indicted. The Crown Prosecutor is given responsibility
for determining whether the case should proceed to trial and what the
indictment: should be. If it is decided that the case should proceed’
to trial then an indictment may be filed for the charge(s) on which
the accused was committed. Alternatively, charges may be added or
substituted for the original charge.

In any event, both the Crown and the defence may make an application
to the Director of Public Prosécutions that "no bill" of indictment
be found, either for a particular charge or for any offence. Where a
bill has been found, an application may nonetheless be made seeking
no further proceedings4. Where a magistrate decides not to commit
a person for trial, the Director of Public Prosecutions may still
proceed with the prosecution by filing an "ex officio” indictment.

v

“The term "no bill" is generally used to refer both to
applications made prior to the finding of a’ bill and to those seeking
no further proceedlngs after a bill has been found.

-
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Table 5.4, below, shows the outcome of all committal hearings for
child sexual assault matters in 1984.. Of the 324 complainant-
defendant pairs, 319 cases involved defendants commltted to trial oF
sentence. In five cases involving three distinct defendants,
magistrates‘dxscharged the defendant. (All three were charged thh
offences against multiple complainants and were subsequently
committed on other charges.) Those charges not proceeded with
included five charges of indecent assault ‘(section 61E), two charges
of carnal knowledge of girl aged ten and under sixteen (section 71)
and one charge of sexual assault without,consent (section 61D},

. TABLE 5.4
Total number of counts upon indictment,«
nunber of defendarnts with at least one count,
number of defendants by principal offence

No. of defendants

No. of ‘with at least one - Principal

charges charge of fence
Offence category ) '4No. % ‘' No.. - % : No. %
Category 1 (section. 61B) - - - - - - -
Category 2 (section 61C) 4 ' 0.8 4 1.0 2 0.6
Category 3 (section 61D) 93 18.1 73 19.0 - 60 18.8
Category. 4 (section 61E) 263 Bl.2 202 52.5 . 166 - 52.0
Carnal knowledge of
girl under 10 . o
(sections. 67 and 68) 7 1.4 7 1.8 ; 7. 2.2

" carnal knowledge of

girl 10 and under 16
{sections 71 and 72) 40 7.8 32 ' 8.3 24 7.5
Carnal  knowledge of : . '
girl 10 - 16 by father, )
step-father (sections -
73, 74, 78A and 78B) 28 5.4 17 4.4 17 5.3
Buggery ' . :
(sections 79 and 80) 10 1.9 8 2.1 8 2.5
Indecent assault, male A
(section 81) . ) 26 5.0 18 4.7 17. 5.3
Homosexual offences ' o
(sections 78H-Q) 19 3.7 7 1.8 . .8 1.6
Other ‘ ‘24 4.7 17 4.4 13 4.
TOTAL 514 100.0 385 100.0 ’ 319 100.0

As suggested above and as ‘indicated. in Table 5.4, not all defendants
were indicted on the charges with which they entered committal.
Whilst the 240 district defendants entered committal with a total
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number of 531 charges, they were indicted upon 514 charges,; a
reduction of 17 chardes (3.2 per cent). Moreover, the distribution
of the total number of charges upon indictment and the distribution
of principal- offences upén indictment,; in comparison to committal
charges, shows that a greater proportion of defendants were indicted
upon gection 61E charges (51.2 per cent of all charges and 52.0 per:
cent of principal offences) than would have been expected on the
basis of charges at committal (47.5 per cent of all charges and 46.3
per cent of principal offences were charged under section 61E).
similarly, a smaller proportion of. indictment charges were for the
offence of sexual assault without consent {section 61D) than would
have been expected on the basis of committal charges.  Only small
variations in the proportion of other offence types from committal to
indictment were recorded. ' ' T

The reduction in the total number of charges from committal to

.indictment is partially explained by the eight chargés for which no

prima facie case was found. Table 5.5 gives a breakdown of the total
numbexr of charges at committal by the total number of charges at
indictment. . Excluding those five cases for which no prima facie case
was found, twenty-two cases ‘saw changes in the number of charges
indicted. 1In six cases the number of charges indicted was increased
and in the remaining sixteen cases, a reduction was recorded in the
number of charges indicted. The result -~ a reduction of nine charges
in total.

The charges in principal offence from committal to indictment are
displayed in Table 5.6. In twenty-seven (8.5 per cent) of the 319
cases committed to trial, the defendant was not indicted upon the
original charge. In twenty-one of these cases a reduction in the
severity of the charge was recorded and.in four cases an increase in
the severity of the charge was recorded. In two cases the charge
severity; (indexed by the maximum possible penalﬁy'upon conviction)
remained the same: a change being recorded from section 61D of the
Crimes Act to section 71.

It is important to note that section 61D of the Crimes Act, in fact,
allows for alternative verdicts: ‘

61D(2) "Where on the trial of a person for an offence under

section 61D the jury is  satisfied that the person upon

whom the offence was alleged to have been committed was

a girl under the age of 16 years, but above the age of

10 years, and that the accused had carnal knowledge of

her but is not satisfied that carnal knowledge was had

. without her consent, it may find the accused not guilty

of the offence charged ‘but guilty of an offence under-

section: 71, and the accused shall be liable to
punishment accordingly." ‘



TABLE 5.5
Number of charges at committal by number of charges upon indictment

Number of charges upon indictment

No charges One charge . Two charges Three charges’ Four charges ]

Number of charges . . )
at committal , . . No. % No. % No. % . No. % No. %

. . &
ORE cevereneivessionnns 2 0.6 199  &1.4 3 0.9 0 0.0 0 0.0 i
WO ivienrerineesasieen 3 0.9 7 2.2 57  17.6 1 0.3 0 0.0
THEEE  veveicivevesnnns 0o 0.0 2 0.6 6 1.9 .26 8.0 0 0.0
FOUL +ereconvanoononns . o] 0.0 0 0.0 0 0.0 ) 0.0 8 2.5
FiVe tivieonscsnsacnas 0 0.0 0 0.0 0 0.0 0 0.0 1 0.3
SBiX eiiieiicinincsnanen 0 0.0 ) 0.0 0 0.0 0 0.0 0 0.0
CBIght c.iieceieeinens 0 0.0 0 0.0 0 0.0 ] 0.0 ] 0.0

TOTAL . : 5 1.5 208  64.2 : 66 20.4 C 27 8.3 9 2.8




TABLE 5.5 (continued)
Number of charges at committal by number of charges upon indictment

Kumber of charges upon indictment

Five charges Six charges Seven charges Twelve charges - Total

‘Number of
charges at committal . No.

No.

No.

No.

No. %

OnE wuueresindionennns 0o 0.0 o 0.0 0 0.0 0 0.0 204 63.0
TWO wewrmcesacscnnnnan 0o 0.0 -0 0.0 o0 0lo 0o 0.0 ~68 - 21.0
THIEE ieievinionsonens 0 0.0 0 0.0 0 0.0 0. - 0.0 34 10.5.
FOUE eiueinennnicanas -0 - 0.0 0 0.0 0 . 0.0 o 0.0 8 2.5
FiVE wveneevcennacanns 4 1.2 0 0.0 0 0.0 0 . 0.0 5 - 1.5
SEX werrerncieneannann 0 0.0 3 0.9 1 0.3 0 0.0 4 1.2
Eight +euieeecnocencns o 0.0 0 0.0 0 0.0 1 0.3 1 0.3
TOTAL 4 1.2 3 0.9 1 0.3 i 0.3 324 100.0 '

_9?_




) TABLE 5.6 _ ;
Principal offence at arrest by principal offence upon indictment»

Principal offence : - .ss. ss. sS. s§. S. .ss. .
at‘arfest : S.61B . S.61C 5.61D S.61E 67/68 71/72 73/74 79/80 81 -78HfQ . Other . To;a;

catégory 1 .....iiven,.. 0 0

0 0 0 0 0 0 0 0 0 - 0
Cateqgory 2 c.iv...ia..oi. 0 2 1 0 0 0 Y 0 0 0 0 3
Category 3 ....i...ban.. 0- 0 .59 14 0 2 Y 0 0 0 0 75
Category 4.....c..veeee. O 0 0 . 147(1). 0 0 0 1 0 0 0 148
. Carnal Enowled§e of : . ] . . : - . o -
‘girl under 10 . - . : ) " o . L P
(sections 67, 68) ....... O o 0 0 7 -0 0 0 9 0 o" 7

. Carnal knowledge of’ : ‘

girl 10 and under 16 . : L ; : S : o L : 3"
(sections 71, 72) ...... 0. o o 1.0 22 ¢ . o .0 . 0 . 0 2
Carnal knowledée of
girl 10 - 16 by father,
step—father’(sections L S . C ‘ : R »7
73, 74, 78R, 78B) ...... . .0 - o. o 0 0 - o 7 - .0 .0 0 o - 1
Buggeryl(sections ‘ : } . . . . . :
T o S 0 0 L0 1 o . 0 o 7 o 1 0 )
Indecent assault, male v ] ‘ o . , : o .éf
(section 81) ............ 0 0o .0 - 2 N 0 . o 17 0 °' 1 -
Homosexual offences . 5
(sections 78H-Q) ,......” 0 0 Q- Ny 0 T
Other «eiveveverieieeese - 0 © O 20 0 0 ° 13 13
TOTAL . ' o T2 60 166 7 24 17 8 17 5 13 319

=

: y v : the ‘origi ~ in the charge changed from
- {1) Includes three cases where there was a change from the original charge, in two cases ; Y
section 61E(1l) to section 61E(2) and in one case from section 61E(2) to section 513(1)-’

(2) Excluded from the table are those cases which did not ‘proceed beyond comqittal.

W

A Sl
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Thus it 'is possible that the change in charge in these two cases
© . {both committed to trial), was simply a case of the Crown Prosecutor
exercising his or her right to vary the chatge on which the defendant .
is indicted based on the probable ocutcome of the trial. It also,
however, raises the question of possible charge bargaining. In the
‘case of one of the varied charges the defendant changed his plea
prior to trial, in the second case the defendant chose not. to vary
his plea. . : . sl R

'In'dlscuBSLng the issue of charge bargaining,:-however, it is more
useful to examine those cases where the changed plea was entered to a.
charge carrying a lesser penalty than that which was originally .
charged. ‘The greatest proportion (66.7 per cent) of -the cases in
‘which there was a reduction, involved changes from section 61D to
section 61E of the Crimes Act. The remaining cases involved a

varying array of offences with the exception: of two charges of

section 61E(1l) involving complainants under the age of sixteen which
were reduced to charges of section 61E(2). The change in penalty
which may be imposed in such a reduction is from a maximum pericd of - - ,
six years lmprlsonment to a maximum penalty of two years '
: lmprlsonment.

Of those twenty one cases involving a reduction in the seriousness of

the charge, an analysis of the change in plea recorded. over the

period prior to trial indicates that in two thirds (fourteen) of the
cases a change in plea to guilty was entered by the defence. 5

Although this would appear to suggest more than just mere . o
coincidence, it is not possible to say whether reduction in charges o
is an indication of charge bargaining or whether the Crown Prosecutor
was simply exercising his of her discretion to vary the charges upon
indictment. This issue is returned to below in section 5.4.

5.3.1 Nature of the indictment

© For esdch case, information was collected on the nature of the offence
upon which the defendant was indicted. The sources of this
information included; records of interview, transcripts and, when
available, medical documentation. The nature of the offence refers,
in the case of sexual offences, to whether penetration occurred,

" whether this wasvpenile—vaginal, penile-anal, penetration with an
object, fellatio, cunnilingus or indecent assault. Where the
principal offence was not sexual in nature, detazls of the offence
were also recorded. :

The following results should be treated 'with caution. Whilst they
describe the nature of the offence, as stated in court records and
implied by the offence principally charged, they cannot take into
full consideration the’ whole quqlity~ofvthe evidence available to the

SIn 22 per cent-of the 319 caseéAwhlch'pfoceeded beyond S
committal, defendants either changed their plea, or entered a plea '
¢after reservxng their right to enter a plea at committal.
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prosecution. - For example, it may have been recorded in a record of
interview that the assault lnvolved penetration, however, the
defendant may have been charged with indecent assault. Quite clearly
this would not appear to reflect the actual nature of this offence to
which ‘the. complainant was’ subgected. The prosecution, however, may
have hdd insufficient: evidence to proceed with a charge under section
61D. Consequently, in order to increase the chances of convictlcn
the less severe offence was brought  before the court. !

Table 5.7 shows the number of cases by whether actual penetration”was
alleged, according to the principal offence recorded’ on the
indictment.  In by far the majority of cases thevnature of the
assault was reflected in the charge at indictment. . In only 12.0 per
cent of cases would it appear that the nature of the ‘agsault was not
reflected . in ‘the principal offence upon which the defendant was =~
indicted. . In nineteen (11. 4 per cent) of the cases charged under
eection 61E (indecent assault), evidence in the gourt records
suggested that either actual penetration, fellatio, or cunnxlingus
had occurred at the time of the incident. In three cases (17.6 per
cent) _charged under section 81, evidence ‘in the records again
suggested penetratlon had occurred at the tlme of the anldent.

There were, of course, cases in which the opposite occurred.
“Available evidence in the court records tended to suggest that the
assault was not asg severe as the ‘offence: charged reflected. “In four
cases, the evidence indicated that the offence had involved indecent
assault but had been charged under a category wthh indicated

. penetratlon. . B = e

The availao}e data do not permit any decision -as to whether or not
more or less severe charges were warranted in some cases. What is
important, in this regard, is that the evidence available to the
prosecution is judged by them to be of the quality and reliability
necessary‘to secure a‘conviction.‘_hssuming the prosecution was
correct in their judgement then, by definition, in those cases where
penetration was abparent but. indecent assault'was charged, the
evidence was not of the quality or reliability necessary to secure a
conviction for an offence of greater severlty.

'5.4. . Case discortinued before trial or sentence ..

A number of cases lapsed prior to trial or sentence. ‘These cases
fell into four categories: : T

(i) Ccases "no: billed"; .
.(ii) Cases where .the accused died or absconded prior to: trlal
: . or sentence; s
(iii)" cases remitted to the Local Court for contlnuation of
committal proceedlngs, ‘ ' '
(iv) Cases where there ‘were no further proceedlngs for. reasons
which could not always be determlned.



- Number of cases by actual penetration and charge upon Lndlctment by prxncxpal offence

Nature of assault(l)

Other = penetration of the vagina or ‘anus by an object or other part of the body, fellatlo, cunn;llngus.

. Indecent Unknown/
. Other assault . Not ‘applicable Total
No. $  No.. % % No. %
Category 1 (section 61B) .ev..v.... ~ 0 0 0.0. . 0 - 0.0 0 0.0 0o 0.0
Category 2 (section 61C) ......... 0 1 0.0 0 “0.0 1 0.0 2. 100.0
‘Category 3 (section 61D) ......... 29 4 35.0 1 1.7 5. .8.3 60 100.0
Category 4 (section 61E) ....... .e 6 3 6.0 146~ 88.0 1 0.6 166 .100.0
Carnal knowledge of girl : L ' ' _
under 10 (sections 67 and .68) .... 6 0 0.0 1 14.3 0.0 7 100.0
Carnal knowledge of Y
‘girl 10 and under 16 . . .
(sections 71; 72) wieeesoensoasenss 23 0.0 -1 4.2 0.0 24 100.0.
"Carnal knowledge‘ofygifl : .
10 - 16 by father, step-~father . : E o .
(sections 73, 74, 78A and 78B) ... 17 0.0 0 0.0 0.0 17 100.0
Buggery (sections 79 and 80) ..... 0 0.0 "12.5 0.0 8 100.0
,Ihdecentnassaulf, male , ’ S S
(section 81) ...ieiiiescesccnasois ‘0 1i.8 .14 82.3 0.0 . 17 100.0
Homosexual offences(l) ) . Cn oo o | ) N
{sections T8H-Q) ..iceescesriranas’ 3 0.0 2 40.0 , 0.0 5 100.0.
T 0 0.0 0 0.0 100.0: 13 100.0
TOTAL 81 10.3_ 166 - 52.0 6.3 - 319 . 100.0
(1) P-V = penile-vaginal penetratlon.
P-A = penile-anal penetration.’

- o8-



: TABLE 5.8
Total number of charges lapsing before trial or sentence by reason for:discontinﬁation

Reason for discontinuation

No bill . ' : B : No further

offence - A ' ' . “entered ' Died/abscond Recommittéd proceedings
Category 1 (Section 61B) <iessesssesses S0 0 0 o
" Category 2 (section BIC) ..cescesecsnss 0 ¥ 0 0 0
Category 3 (section 61D) ..cievesceeness 4 -2 6 3 .
Category 4 (section 6lE) cecevescsacens 13 8 1 0
Carnal knowledge of‘gixl‘undé? 10 . . Lo
(sections 67 and 68) ..ieeesscsssasonee - 1 ; 0. 0o . !
carnal knowlédge of'girl 10 and - ) U
under 16 (sections 71 and 72) c.veesen 3 L 1 0 = 0.
Carnal knowledge of girl 10. - 16 : .
by father, step-father
(sections 73, 74, 78A and 788) crreeeest ) 1 -2 S 0
" Buggery (sections 79 and 80) ..eeiecein. ‘ o : 0o {

Indecent assaulﬁ, male ; . )
(section Bl) sieceseenavecrsnossesavons 0 ' , 0 - 4 0

Homosexual offences :
(sections 78H=Q) .cvcievsnsvcvicsanssos

e A PR S B TR . 0 , o

TOTAL : S ' . 26 13 ‘ 13 ’ s

(1),Inéiudes one case where the trial had not proceeded at the time of data collection.
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Tabkle 5.8 details the total number of charges and offences
discontinued before trial or sentence, by‘reason‘forfdiscontinuation.
ks discussed earlier, the Crown or the defence may make application
that "no bill" or indictment be found in respect of one or more

. charges. .In the case of twenty-six charges "no bill" of indictment

was. found by the Attorney General in committal matters involving
child sexual assault offences in 1984. The majority of these charges
involwved indecent assault offences under section 61E (13 charges): and

.nine charges involved sexual intercourse offences,; the remaining four

were non-sexual offences. These charges related to seventeen
defendants. - In the case of ten defendants for whom one or more
charges were "no billed", additional charges on which a bill of .
indictment‘was found proceeded for trial or sgentence. ’ )

“The second category of offences &hich lapsed befor¢ sentence or trial

were those in which the accused died or absconded. Thirteen charbes
fell into this category. Again the majority of charges were for
offences involving indecent assault. These thirteen charges related .
to five defendants. . o B

The third category of offences which lapsed involved defendants who
had pleaded guilty, but whose cases were remitted to the local court .
for continuation ‘of committal proceedings following a change of

plea. In matters where the accused wishes to change his or her plea
prior to sentence: '

"[They] may request the presiding judge to'order that
the original proceedihgs for. committal be continued,
when the matter will be remitted +to the magistrate for
formal ~‘proceedings = for ~committal = for - trial -to
continue... the judge may also ..make the same order on-
the request of counsel for the Crown or on . his own
motion for any other reason. The judge, instead of
ordering the matter to be continued before the
magistrate, may (unless the matter is punishable by
life imprisonment) direct that the accused be put on
trial for the offence charged...”

(Smail, Miles, Shadbolt 1980: 142)

In respect of thirteen charges the accused was remitted to the Local
Court for the continuation of committal proceedings. "In these )
matters the committal proceedings were held -in 1985, not 1984, and
hence fell outside the selection criterion for inclusicn in this.
study. These matters are, therefore, not further included as matters
which proceeded. The charges involved in this category included six
charges of sexual assault without consent {(section 61D), four.gharges
of .indecent assault (section 81), one charge of ‘indecent assault -
(section 61E) and two charges of acts of gross indecency (section
78Q). In all of these cases the outcome of criminal proceedings was:
available from the court records. The original thirteen charges were
laid against defendants involved in ten cases. 1In seven of these
cases the defendants were recommitted on two counte of section 61E.
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Six were sentenced on these charges and one was found not guilty (he
was, however, found guilty in respect of three other complainants}).
In one case the defendant was recommitted for sexual assault without
congent .(gection 61D) and consequently found guilty.  In the
remaining two cases, the pollce did not appear at committal and the
cases were dismissed.

The final set of charges not proceeded with 'were three counts of
sexual agsault without consent (section 61D) and one count of attempt
carnal knowledge of girl under 10 (section 68). With respect to two
of these charges the reason for not proceeding could not be
determined (section 68 and section 61D). ~In the case of the’
remaining two charges of section 61D it was recorded. that the
defendant involved pleaded gullty to one count of section 61E and
these two additional charges were not proceeded with. This incident,
again, raises the question of charge bargaining. o

Table 5.9 details the number of complainant-defendant pairs to whom
the above charges relate and the number of distinct defendants
involved in those cases where one or more charges lapsed before
sentence or trial. In total, 40 defendant-complainant pairs and
thirty-one distinct defendants had charges lapse. following committal.
The table is self explanatory. It does not, however, reflect the
actual number of cages which did not proceed to trial or sentence,
nor does it indicate the ‘number of distinct defendants against whom
criminal proceedings dld not continue.

TABLE 5.9
Charges discontinued
before trial or sentence(l)

No, of defendant- : .
complainant pairs No. of defendants

(Total = 319) (Total = 240)
Reason for
discontinuation . No. % ‘ - No. %
No bill-entered .veveecevas 20 6.3 17 7.1
Died/absgconded eseeseeiedy 6 1.9 5 2.1
Remitted to Local Court ... 10 . 3.1 5 2.1
No further proceedings .... 3 0.9 3 1.3

TOTAL(2) - . 40 12.5 ' 31 13.0

(1) Percentage of all cases committed to.trial or sentence.

(2) Includes one case where the trlal had not proceeded at the time
of data collection. _ .
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Of -the thirty-one distincét defendants for whom one or more charges
lapsed, only eleven still proceeded to trial or sentence for
additional offences which they had allegedly committed. Twenty
distinct defendants involved in twenty-six cases (8.7 per cent) failed
to proceed to either sentence or trial. .In the case of one distinct
defendant committed on charges with respect to two complainants, .
proceedings continued: for charges laid with respect to only one of
those complainants.6 Overall, 6.7 per cent of distinct defendants

had proceedings lapse after the first committal hearing, although all
defendants were committed on at least one charge at that hearing.

5.5. Matters committed for trial and sentence

Whether a person is committed to a higher court for trial or sentence
is determined according to the plea entered at committal. Where the
accugsed enters, and the magistrate accepts, a plea of guilty,
committal for sentence will follow. If, however, the accused pleads
not guilty or exercises their right not to enter a plea, then the
accused will be committed for trial. The accused may- change their
plea at any time. As indicated in the above section, if the accused

wishes to change their plea to "not guilty" at or preceding sentence,
then the presiding judge may order that the case be remitted to the
Local Court to enable proceedings for committal for trial to
continue. Conversely, should the accused wish to change their plea
prior to trial to one of guilty, then the case will usually proceed to
sentence. '

With the introduction of the Crimes (Sexual Assault) 2Amendment Act in
1981, it was anticipated that there would be a greater number of
guilty pleas to offences covered by sections 61B-61E, than to the .
pre-existing common law offence of rape. (Hansard 1981). The reasoning
provided for this assumption was that offenders would be more likely
to enter a guilty plea under the new legislation (as it was then) with
its graduated penalties for sexual offences of differing seriousness,
than for rape with its single maximum penalty of life imprisonmerit
(Bonney 1986). The expectation was confirmed by the Bureau in two
studies (Bonney 1985, 1987). The findings of Cashmore ‘and Horsky for
child sexual assault matters completed in 1982 also showed a higher
proportion of cases proceeding to sentence (rather than. trial) under
the post-1981 legislation (90.9%) than under the pre-1981 legislation
(48.5%).

cashmore and Horsky (1987) also found that the proportion of guilty
pleas increased from the more to the less serious offences within each
category (pre- and post- 1981 amendments).

The following sections examine those cases for which there was a
committal hearing in 1984 according to whether they were originally
committed to trial or sentence  (not guilty or guilty pleas) and
whether the defendants changed their pleas to any charges.

®It should be remembered that of the twenty distinct defendants -
for which cases lapsed at trial, five had their casges remitted to the
Local Court in 1985 and were sentenced on all but four charges
involving three compldlnants. . :
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5.5.1 Matters committed for sentence

Table 5.10 shows the number of cases committed for trial and sentence
in 1984 by principal offence.? Excluding those cases in which the
defendant entered a plea of guilty following committal, defendants in
58.1 per cent of cases were committed for sentence after entering a
guilty plea at committal.

TABLE 5.10
Number of cases committed to trial and sentence
o by principal offence(l)

Trial " Sentence . Total
offence category e No. % . No. % No. %
Category 1 (section 61B) 0 0.0 0 . 0.0 0 0.0
Category 2 (section 61C) 0 0.0. 2 . 100.0 .2 100.0
Category 3 (section 6iD) 29 60.4 19 39.6 . - 48 100.0
Category 4 (section 61E) 57 35.4 104 64.6 161 100.0
Carnal knowledge of
girl under 10
(sections 67 and 68) 5 100.0 0 0.0 5. 100.0
Carnal knowledge of
girl 10 and under 16 .

(sections 71 and 72) - 13 52,0 12 . 48.0 23 °100.0
Carnal knowledge of

girl 10 - 16 by father,

step-father (sections ‘
73, 74, 78A and 78B) 6 42.9 8 ~57.1 ¢ 14 100.0.
Bugéery .

(sections 79 and 80)° . 3 37.5 . 5 " 62,5 ©-8 +100.0
Indecent assault, male . - )
(section 81) 0 . 0.0 13  100.0 13" 100.0
Homosexual offences

(sections 78H-Q) 1 33.3 2 66.7 3 100.0
Other : 8 66.7 4 33.3 12 100.0
TOTAL 122‘ 41.9 159 58.1 291 100.0

() Based on principal offence proceeded with by outcome at
sentence.

"Those cases in which charges laid agalnst the accused lapsed
prlor to sentence or trial are not included in thlS table.

‘ﬂ
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5.5.2 Matters committed to trial

Defendants in 122 cases (41.9 per cent) were committed for trial
.after exercising their right to enter no plea or entering a plea of
not guilty at committal. These cases include those matters in which
the defendant changed their plea prior to or at the beginning of
trial.

Table 5.11 details those cases in which the defendant was committed
for trial and indicates that in.sixty-one cases (50.0 per cent},
defendants committed.to trial changed their plea to guilty. Of
these, forty-one (67.2 per cent) entered a plea of not guilty at

‘cqmmittal‘with the remaining twenty reserving their right to enter no

pleé. Consequently, half of those cases originally committed to
trial or 21.0 ‘per cent of the 291 cases committed, actually proceeded
by way of trial by jury.8 Table 5,12 displays the number of cases

in which the defendant actually proceeded to trial and gsentence. - As
shown, the majority of cases (79 per cent) in this study were matters
upon which the defendant was directly sentenced.

In total, 176 defendants proceeded to sentence and 45 defendants °
proceeded to trial. (One defendant proceeded to both trial and
sentence for charges in respect of two ‘complainants.)

TABLE 5.11
Number of cases committed to trial:
plea at committal and at trial

Pleda at trial

Guiity Not guilty Total
Plea at committal No. - % No. % " No. %
Not guilty «.uvv... 41  33.6: 53 43.4 94 77.0
NO Plea «vevenvons 20  16.4 8 6.6 28 23.0
TOTAL ' 61 50.0 6l f 50.4 122 100.0

8In the case of one defendant who was committed to tr1a1 for
offences committed against two complalnants, after changing his plea
to guilty for one defendant he proceeded- dlrectly to sentence. On
the charges with respect to the second complainant he dld not vary
his plea and was tried by jury.
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5.5.3 A comparison of cases committed for trial and sentence

As indicated above, -a number of studies have found that the greater
the severity of the offence- (measured by maximum penalty) the more
likely the defendant is to plead not quilty (Bonney 1986, Cashmore
and Horsky 1987). The' findings of the current study are more
equivocal. :

: i TABLE 5.12 v
Number of cases which actually proceeded to trial and sentence
: by principal offence :

Trial Sentence - - Total

Offence category E . No. T No. - % No. %
Category 1 (section 61B) 0 0.0 0 0.0 0 0.0
Category 2 (section 61C) 0 0.0 2 100.0. 2 100.0
catégory 3 (section 61D) 12 25.0 36 75.0 48 100.0
category 4 (section 61E) ‘27 - 16.8 ~134 83.2 161 100.0
Carnal knéwledge of i .
girl under 10 ~ ‘ S :
(sections 67 and 68) © 2 40.0 3 60.0 5--100.0
Carnal knowledge of

girl 10 and under 16 : : :

{sections 71 and 72) .. 6. 24.0 ;19 76.0 25 100.0
Carnal knowledge of '

girl 10 -~ 16 by father, } )
step-father (sections - ) )
73, 74, 78A.and 78B) 5  35.7 9. 64.3 14 © 100.0
Buggery S : . DTN
(sections 79, 80) 2 25.0 : 6-.75.0 7 .8 100.0
Indecent assault of male- . )

(section 81) (o] 0.0 13 100.0 13 -100.0
Homosexual offences i L : .
(sections 78H-Q) . : o- 0.0 ©3.100.0° 3. 100.0
other 7. 58.3 - - 5 41.7 12 .°100.0

TOTAL 61 21.0 230 °79.0 291 100.0

Defendants involved in cases where the.principal offence charged was
section 61D or section 67 were more likely initially to plead not
guiLty9 than guilty: 60.4 per cent and 100 per cent, respectively

R Ipefendants appearing at committal for offences attracting a
maximum penalty of life Imprisonment were unable to enter a plea of
guilty at committal until the amendment of Section 51a of the
Justices Act in 1985. Consequently, in the five cases where the
defendant was ‘charged under Section 62 of the Crimes Act;, a committal
hearing was automatic, and only after that could the defendant plead
guilty. : . = : :
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(see Table 5.10): Both of these offences attract high maximum
penalties.  Conversely, in cases where the principal offence charged
was section 61E or section 81, both of which attract lesser maximum
penalties, the defendants were more likely to plead guilty at
committal (64.6 per cent and 100.0 per cent, respectively) than not
guilty. 1In those cases involving charges of section 71, section 73,
section 78H, section 78K or section 78N, defendants were almost
equally likely to plead guilty at committal as not guilty. On the
other hand; the two defendants charged under section 61C and five of
the  seven defendants charged under gection 79, pleaded guilty at
committal. ALl of these offences, attract high penalties.' Table
5.12 shows the proportions of ¢ases for which a defendant finally ‘
entered a plea of guilty or not gullty and, thus, actually went to
sentence or trial.-

The picture painted above is muddied by the varying naturé of the
charges and their associated penalties. - Clarification is provided by
examining those cases which were committed to trial and those
committed to sentence according to the severity of the offence. As
shown in Table 5.13, in cases where the maximum penalty atlconviction
was under 7 years, the defendant was more likely to plead guilty at -
committal than in cases where the maximum penalty at conviction was 7
years or more. Chi-square analysis indicates that there is a
significant relationship between the maximum penalty, and the ) )
defendant’s plea (x2 = 16.81, df =2, p< 0.001). On the basis of
previous findings, one would expect, however, a plea of not guilty to
be entered more frequently by defendants in cases where the -maximum
penalty was over 12 years than in cases where the maximum sentence
was between 7 and 12 years. In cases committed to trial in 1984 this
was not the case. As Table 5.13 details, 46.2 per cent of defendants
in cases involving a possible maximum penalty of 13 years and over
entered a plea of guilty, compared with 42.1 per cent of defendants
in cases where the maximum penalty at conviction was between 7 and 1%
years. ,
TABLE 5.13
Number of cases comnitted to trial and sentence
by severity of the offence

TN

Trial Seﬁ.ance Total
v\,' i -
Maximum penalty : No. C% No. % No. %
Up to 6. years ........ _,57 32.4 119 67.6 176 " 100.0
7 = 12 years ..ceeeese. 44 57.9 32 42.1 76. 100.0

13 years and over .... 21 53.8 18 46.2 39. 100.0

TOTAL o 122 41.9 169  58.1 - 291 100.0
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The hypothesis that defendants are more likely to plead guilty to
offences attracting a light penalty is confirmed, however, when a
comparison is made of cases which actually proceeded by way of trial
and cases which actually proceeded by way of sentence.10. As
displayed in Table 5.14, defendants are more likely to plead guilty
to offences which attract a maximum penalty of up to six years (84.7
per cent) than to offences which attract a penalty of between seven
and twelve years imprisonment (73.7 per cent), or over twelve years
imprisonment. (64.1 per cent). This relationship between maximum
penalty and plea is a statistically significant one (#2 = 9,91,

df = 2, p < 0.001). Furthermore, defendants are least likely to
change their plea where the offence attracts a high penalty. In 70
per cent of cases where the maximum penalty exceeded twelve years,
defendants did not change their plea at or prior to trial. By
comparison, in only 47.4 per cent of cases in which the principal
offence attracted a maximum perialty of up to six years did the
defendant not change their plea to guilty. This does not mean that
the prospect of a longer gaol term is a disincentive to change of
plea. It may mean that more serious charges'tehd to be laid on
stronger evidence than that which prompts the laying of lesser
charges. .

TABLE 5.14
Number of cases which actually proceeded to trial and sentence
by severity of the offence

Trial Sentence - * Total
Maximum penalty . No. % No. % No. %
Up to 6 years ........ 27 15.3 149 84.7 176 100.0
7 - 12 YEars ....e.e.. 20 26.3 56 73.7 76 . 100.0
13 years and over .... 14 35.9 25 . 64.1 39 100.0
TOTAL ' 61 . 21.0 230 - 79.0 291. 100.0

To summarise, the likelihood of a guilty plea increases as the
potential maximum penal%y decreases. This is not evident; however,
from an examination of guilty pleas at committal. When one examines
all cases involving a guilty plea, independent of the time when the
plea was entered, however, it is‘apparent that defendants are most
likely to enter a plea of guilty to offences with lesser penalties
and a plea of not guilty to offences attracting a heavy penalty.

®Those cases which actually procéed to sentence involve all
cases where the defendant pleaded gu;lti at committal and those where
Ehe ?efendant changed their plea to guilty at or just preceding
ria . .

"



5.6. Qutcome

.

Table 5.15 details the relationsghi
- charges .proceeded with, and the charge outcome.

of -charges which were proceeded aga
acquittal of that charge.

=60 -

*

TABLE 515

p between the total-rum

ber of

Of ‘the 457 charges
laid against defendants, 86.9 per cent resulted in a guilty outcome

whether by way of quilty plea or -quilty verdict.

Only 13.1 per cent *

inst beyond committal saw, an

Total number of charges proceéded with by outcome

Proceeded . : R
: with . Guilty" Acquitted

. No. - No. % No. . %
Category 1 (section 61B) 0 0 0.0 o 0.0
Category 2 (section 61C) - 4 2 50.0 2 50.0
Category 3 (section 61D) 76. - 63 -82.9 13 17.1
Category 4 (section 61E) 241" 216 89.6 25 10.4
Carnal knowledge of
girl under 10
(sections 67 and 68) 5 - 4 80.0 1 20.0
Carnal knowledge of
girl 10 .and under 16 § : ) i
(sections 71 and 72) 37 30 81.1 7 18.9
Carnal knowledge of
girl 10. - 16 by father,
step-father (sections
73, 74, 78A and 78B) 25 23 92.0 2 8.0
Buggery . .
{sections 79 and 80} 10 9 90.0 1. . 10.0
Indecent. assault .
(section 81). 22 ‘22 1 100.0 0 0.0
Homosexual: offences.
(sections 78H=Q) 17. 13 76.5 4 23,5
Other 20" 15 75.0 5 25.0

457 397 - 86.9 . 60  13.1

TOTAL




5.6.1 Sentence mattera .

With the exception of five cases, the outcome for defendants who
pleaded guilty to all charges at either committal 'or trial is
obvious;  they were convicted on’ all’ charges and gentericed, In the
five cages where the defendant was not convicted of all charges, two
defendants were indicted on section 61D (sexual intercourse without
.congent) but sentenced for offences under section 71 (carnal
knowledge of girl ten and under sixteen). In the case of the three
remaining defendants it was noted on the cover sheetiof the court :
record (amongst other documentation) that, in the event that the ;
defendant be acquitted of % he principal offence, conv;ctlon on.an
alternative charge should be considered. ' f

IA

)/
For example: S ‘ ; 1/ j%
"Sexual intercourse without comsent . (1. count) ; carnal/
“knowledge of glrl ten and under sixteen (alternative). d

In the first case (case A), a matter orlginslly commltted for
sentence, the defendant was convicted of the princxpal offence -
attempt sexual intercourse without consenf: (sections 61F/61D) - and
not on the alternative charge of attempt to carnally know girl ten
and under sixteen (sectlon 72). 'In the second and third cases; the
defendantg were origlnally committed for trial bnt became senternce
matters after a change of plea was éntered. The eecond defendant
(case B) was originally to be tried bn ong count of sexual‘
intercourse without consent (section 61D) with an alternative charge
of carnal knowledge of girl aged ten and under sixteen being recorded
on the indictment. After changing his plea, the defendant was
convicted and sentenced on-the alternative charge of section 71. The
third defendant (case C), who was not convicted of all charges :
despite proceeding directly to sentence, was charged with twelve
counts of four offences: four counts of homosexual intercourse of
male under ten (section 78H); four alternative counts of attempt
homosexual intercourse of male under ten (section 78I); one count of
attempt buggery (sectlon 79); and three counts of act of grossg
indecency (section 78Q). The defendant was convicted.and eentenced
on all counts with the except;on of the principal offence lndicted
(sectlon 78M).

The sentencing of defendants in matters involving alternatlve chargee
warrants some comment as it" agaln raises the guestlon of charge :
bargalnlng. A bill of "indictment .may be filed agaxnst a defendant
with "alternative™ charges. - In proceeding with such charges it is
not necegsary for a plea to be sought or entered, although in some
case€s this may happen.

In matters where the defendant is committed for trial but later
changes his or her plea to guilty, the usual practice is to
discontinue proceedings with respect to the alternative charge(s).
No evidence will be offered, the case with respect to those charges
will be dlelssed and conviction and sentence will occur on the
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principal offence indicted ‘and any other offences)not‘indicted as
alternative charges. Where the defendant refralns from changlng hrs
or her plea and proceeds to trral the jury may convrct -on, the
principal offence lndlcted or, on the alternative charges entered on
the blll of lndlctment.

e SN

*
i

The incidence of alternatxve charges occurred in only flve cases )
commrtted in 1984- three sentence matters and two trial matters.,A;
The sentence matters are descrlbed above. The trial matters anolved
charges of sectlon 61D and sectlon 61E, wrth alternatlve charges of '
section 79 and sectlon 61D, respectlvely. In both cases, the - .

" defendant was acqultted of both the prrncrpal offence and the
alternative charges.

Sallman and Willis (1984:74) describe plea bargaining or charge
bargaining as: . 5 L e
"Agreements between the Accused and the Crown, whéreby
the Crown agrees to, wrthdraw some of the charges that -
have been laid in 'return for the accused,pleading
gullty to others... the major advantage for the Crown .
. Ais... the fact that a conviction is obtalned wrthout -
. the need for a trial and the  risk of total acqulttal
‘_ thCh that lnvOlVES- The major advantage for the .
defendant is that by pleadrng gurlty to the lesser o
' charge and not being lrable to ‘conviction on, the more .
serjous one, the sentence whlch is avallable to the
court and the sentence whlch is actually likely to be
lmposed are less than they would otherwxse be.

court records,. as stated in the‘introduction, do not alwavs provide
great detail on a case. Information may be missing or recorded )
lncorrectly. In some matters it may be that the alternative charges
have lndeed been drsmrssed followrng a change ln plea but lncomplete
notation failed to record this, This, however, ‘would not appear to .
be so in elther case B or case c, above. In both matters,’a change
of plea wasg accepted to alternatlve"‘charges upon whlch ‘the
deferidants were . then convicted and sentenced. Had the usual
procedure been followed in both of these cases, sentence and
conviction would havin the principal indicted offence and
the alternative charges dismissed. - Both case B and case C'give
weight, therefore, fo the argument that charge bargalnlng exlsts B
within the criminal justlce system at some level, although it would
not appear to ‘be very. ccmmon amongst the matters covered in this -
study. '

¥
5.6.2 Trial matters ; s

B »

Whilst the outcomes of those cases whlch were drrect sentence matters
was malnly clear cut, the ‘situation was more; complex in cases where
-the defendant pleaded not gu11ty to one. or more charges. Table 5.16
details the. outcome of cases proceeded wrth by prlhc;pal offence.
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The columns "guilty #erdict” and "acquittal” indicate the results for
the principal offence of the sixty-one cases which proceeded to k
trial. Approximately ferty—three per cent of those cases which
proceeded to trial resulted in a guilty verdict in respect of. the.
principal offence. = The remaining fifty-seven per cent of cases
resulted in acqu;ttéls.u There were, however, three cases in which
the defendant was acquitted on the principal offence but convicted.on
charges attractln"a less severe penalty. Thus, 47.5 per cent of
trial cases resulted in the conviction of the defendant on one or
more of the indigted offences, whllst a majority of defendants were
acqultted. In other words, 52.5 peL cent of trial matters and 11. 0
per cent of ala ¢zases. which pvoceenod to trlal or sentence resulted
in_an acquxtta[. ;

As Table 5.16 suggests, the outcome‘of trial caseg fell into three

categorles.

(i) acguittal on all charges,'
(iiy conviction on some charges and acqulttal of some charges'
(iii) - conviction on all charges.

A total of one hundred and one charges were recorded against
defendanta who proceeded to trial. In thirty-two cases (52.4 per
cent) involving 24 defendants, the defendant was acquitted\pf-all
charges. The principal offences in these thirty-two charges were:
six charges of section 61D; -sesventeen charges of section 61E; four
charges of section 71, one charge of -section 73; and four charges‘of
other offences which included two charges of abduct with intent to
carnally know (section 89). )

Only six cases involved mixed outcomes where defendants were
acquitted on one charge and convicted on one or more charges. The
principal offences involved in thege cases were as follows: - two
charges of section 61D where the defendant was indicted on a number
of counts of this offence. and consequently acquitted of one; one
charge of gection 67 on which the defendant was acquitted but -
convicted of indecent assault (section 61E); one charge of gectien 73
on which the defendant was acquitted but convicted on four counts of
indecent assault (secticn 61E); and two charges involving other
offences.

The;final category into which cases fell was "convicted of all
charges”. Most commonly in these cases (10) the principal offence
recorded was. section 61E. In the remainlng thirteen cases the
principal offence chalqed was séction 73 (three cases), section 67
(one case) and. sectlons 61D, 71 79 and those falllng into. the
category "other" (two cases respect;vely). In total, twenty-one
distinct defendants were convicted at trial on one or more charges.



TABLE 5.16

Outcome of cases proceeded with by principal offences

'_’79 -

Guilty plea Guilty verdict Total Guilty . Acquittal "~ Total’
Ooffence- R No. = 2 No. T - No. - 7 No. - % ' No. . =%
Category 1 (section 61B) /...... ' 0 0.0 - 0 0.0 0 0.0 0 ‘0.0 0 0.0
Category 2 (section 61C) ....... ' 2.°100.0 0 0.0 2 100.0 0 0.0 2 - 100.0
Category 3 (section 61D) ....... 34 70.8°° 6(1) 12.5 . 40 ‘83,0 . 8 16.7 48 " 100.0
Category & (section 61E) ...... 134 83.2 10(2) - 6.2 149 89.4 17 10.6- 161 ° 100.0
Carnal knowledge of girl - o s - ‘ '
under 10 (sections 67 and 68). . - '3 60.0 1 20.0 4 . 80.0 1 2.0 5 100.0°
Carnal knowledge of girl 10 S : ' ' : o
and under 16 (sections 71 and 72) 19(2) 76.0 . -2 8.0 21 84.0 : 4. 16.0 - 25 100.0°
Carnal knowledge of girl o . : RO . e A o '
10 - 16 by father, step—father ; o ; ‘ _ , .
(sections 73, 74, 78A and 78B) - 9 64.3 . 3 o 214 12 84,0 2. 1413 14 100.0
_ Buggery (sections 79 and 80). St 6 75,00 -2 2570 8 - 100.0 0 0.0 8 100.0
Indecent assault, male _ ‘ T T S : ‘ ' :
(section 81) ........ eeetieeses 13 .100.0 0o 0.0 13 100.00 0 0.0° 13 .100.0
Homosexual offences o R : C ; » .
(sections 78H-Q) weaecsiusess ©3,-100.0 0 0.0 3 100.0 0. - 0.0- 3 100.0
OLhEr “vuvuvrveensnrsessansncenss 5T 417 02 16.6 7 '58.3 5 41.7 12 .100.0
Total principal offence only ° 228 0 78.4 26 89 7 25 . 87.3° .. 37 12.7 . 291 .. 100.0
.Total principal and lesser offence . 230° 79.0 - ° 29 < 10,0 7 259  89.0 .. 32 11.0" 291 - ..100.0.

(1). Cases acquitted includes: two sentence matters in which’ the- defendant was’ sertenced on an alternatlve offence.

(2) Includes two sentence matters in which the defendant pleaded gullty'and was -indicted on section 61D but whlch was
proceeded with under section 71. .
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Referring back to Teble 5.16, in which the principal offence
resulting in a conviction is shown, it is apparent that 89.0 per cent
of all cases resulted in a conviction.l As shown in Table 5.16,

the conviction rate for each sexual foence'category as a proportion
of those offences indicted according to principal charge, was high in
all offence groupings, renging from between approximately 80 per cent
to 100 per cent. The exception to this was in those:cases where the
principal offence charged‘did not fall into the categories "sexual
assault offences" or "carnal knowledge or homosexual offences". In
these cases the conviction rate recorded was 58.3 per cent.

As one‘would-expect,'the.majority~ef convictions were recorded for
cases where the defendant pleaded guilty (79 per cent) Only 8.2 per
cent of defendants convicted of the principal offence upon which they
were indicted pleaded not guilty or entered no plea.

Among the sixty-one cases tried by a jury, there were also
differences between categories .in the likelihood of being convicted.
With the exception of cases tried under sections 61D, 67, 73 and 79,
defendants were acquitted of the principal offence more frequently
than convicted, this was particularly true of defendants tried for
indecent assault.2

5.7. Sentencing practices

The range of maximum penalties for sexual offences againet children
which are available to the sentencing judge are displayed in

Table 1.1 (pp 9-12). The statutory maximum available ‘to ‘the \
sentencing judge reflects four factors: the‘incidenEe of actual or
threatened violence, the relationship between complainant and
defendant, the age of the child and penetration. These vary,
however, ‘across categories. - Carnal knowledge and homosexual offences
under section 78H to section 78Q have maximum penalties whxch reflect
the age of the child and the occurrence or otherwise of penetration.
The maximum imprisohment’period for sexual‘offences charged under’
section 61B to section 61E are graduated and dependent on'the‘level
of associated violence, and in the case of section 61D and section
61E offences, the age of the complainant. Homosexual offences
committed under sections 79, 80 and 81 have maximum penalties which
reflect the occurrence or otherwise of penetration.

\

The majority of convicted offenders in this study did not receive a
custodial sentence. One hundred and fifteen (58.4 per cent)
offenders received non-custodial sentences. One offender was
sentenced to the rising-of-the-court. Custodial sentences were
imposed upon eighty-two offenders (42.6 per cent).

Yrhis includes those matters where the defendant was not
convicted on the principal but some other offence.:  Note that this
figure relates to cases not all charges, as described in section 5.6
i.e. since there may be more than one charge per case, the proportion
of guilty andlngs is slightly different to that given here.

?Phis includes those cases indicted on section 61D but
convicted and sentenced on section 71, as- -well ‘as the defendant
sentenced on section 78T.



- 66 -

Table 5.17 displays the total head sentence imposed with‘respect to
each defendant-complainant or, strictly speaking, offender-victim

pair.

Tables 5.18 and 5.19 provides detail of the length and
conditions of recognizances imposed upon defendants.

Based upon

offender-victim pairs, offenders involved in one hundred and thirteen

cases were sentenced to imprisonment.
twenty-one cages received good behaviour bonds (recognizance).
thi'rteen cases the offender received a community service order

Offenders in one hundred and

In

ranging from 120 hours to 300 hours in length and in eleven.cases the

offender received a good behaviour bond with a fine attached.

TABLE 5.17

Total head sentence imposed with respect to

each complainant-defendant pair

Sentence No. %
Non-custodial sentence

Rising of the court .icecivecescevessssnscaineas 1 0.4
RECOQNLZANCE ceecessrronoccsrosrosscsssscoscssnss 121 46.7
Recognizance and fine «...eeecncecnssseccssscscs 11 4.2
Community service order(l) .iiieceessssecsssocsss 13 5.0
Total Non-custodial 146 56.3
Custodial sentence

Periodic detention «esevicescensioncosscncinoses 6 2.3
Less than 12 months .c.cieieereceascsnsnnecsssnn [ 2.3
12 months to less than 2 years ....eeevcesescses 14 5.4
2 years to less than 3 years .iiceecsecsionssnss 17 6.6
3 years to less than 4 years ..eicesccecencsscs 12 4.6
4 years to less than 5 yearsS ..eeesessssessecesse 16 6.2
5 years to 1less than 6 YEArs ..eeeecvcisescsaess 8 3.1
6 years to legs than 7 years .iicescesvecsssosess 10 3.9
7 years to less than '8 years ..ceecesssecescesnses 4 1.5
8 years to less than 9 years ...cviicrnereececsns 9 3.5
9 years to less than 10 years ...cecesenseossveses -7 2.7
10 years and OVEL seveesssoresssssennissssesosas 4 1.5
Total custodial 113 43.6
TOTAL SENTENCED 259 100.0(2)

(H Includes two defendants who were sentenced to CSO with a
" recognizance period also.

(2) Percentages may not add up to 100 due to roundlng error.
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Offenders entefing a recognizance must sign an agreement which
sﬁipulates a time period during which the offender must be of good
behaviour and/or a set of conditions which they must satisfy. ©On
breach of the agreement, he or she may be brought back before the
court on the breach and re-sentenced for the original offence.

TABLE 5.18 : )
Conditions of recognizance for offenders receiving a recognizance
(complainant-defendant pairs = 134)

Conditions of recognizance(l) ) No. %

Probation and pParole (..cieisceccensesocnnssonas 83 69.4
Treatment and theXapy «.esvivevscessssascnnsains 54 40.3
Not to. reside with complainant (..ieeeesevencnes . 8 6.0
Not to approach complainant ....eceevereccescoscas 15 o0 11.2

Other CONAitiOnNs .soeeeioecsrssscsaosssanssnennens 24 17.9

(1) Includes all persons with a recognizance as the head sentence
and the two defendants who were also sentenced €so’s.
Percentages add up to more than 100. .

‘'TABLE 5.19
Length of recognizance for offenders rece;vxng a recognlzance
(complainant-defendant pairs = 134) '

Length of recognizance(l) o : No. . .- %

No time period stated ..e..eeeeecessscsisosssases o 2 : 1.5
Less than 12 months ......c0iveieeevesirinenacens - 1 0.7
12 months to less than 2 yearsS ...eeeeececasssose 10 7.5
2 years to ‘less than 3 YEALS seeesesssssscasssnns © 29 21.6
3 years to less than 4 years .cecieecescisssianss 65 48.5
4 years to less than 5 years ...cveesssceesssnes 7 5.2
5 years to less than 6 YEars c...ceevecionseceen 18 13.4
6 years and OVEIr .ii.csisessseosscesevenssosansee . 2 1.5

(1) Includes two defendants who were sentenced to CSO-with a
recognizance period also. Percentages add up to more than 100.

The length of time for which offenders were to be of good behaviour
ranged from six months to eighty-four months. The majority of
offenders were to be of good behaviour for pericds not exceeding 48
months  (78.3) per cent). The average length of time for which

*.



‘offenders were to be of good behaviout was 35.4 months. In 104 cases
(77.6 per cent) conditions were stipulated for the recognizance
perigd. - The majority of cases involved supervigion by the Probation
and Parole Service (69.4 per cent) and a amaller proportion of cases
. involved a condition stating that the offender was either not to
reside with the complainant (6.0 per cent) or not to approach the
complainant (11.2 per cent). ' :

Based on offender-victim pairs, the majority of' custodial sentences
were between one and five years {52.2 per .cent). The median length
of the total .or aggregate head sentence was 52.1 months.3 ' In the
majority of cases in which the defendant received a custodial -
sentence for more than one offence; the sentences were to be served
concurrently: 43 of the 54 cases receiving a custddia}u§entence for
multiple offences. ’ =

In eleven cases, however, t&%;sentences imposed were to be served
cumulatively. The non probation/parole periods specified. for the
eighty-three distinct offenders ranged from zero to. one hundred and
eight months with an average of 25.6 months. 1In the case of one
offender sentenced to life imprisonment for attempted murder, the
sentencing judge declined to specify a non-parole period.

As Table 5,20 shows, in some cases the non probation/parole period
exceeded the actual sentence length. 1In these cases the offender was
sentenced in respect of more than 'one complainant and the
imprisonment pericds were to be served concurrently or the offender
was to serve the sentence concurrently with sentences for non-gexuwal
offences on which they had previously been imprisoned.

5.7.1 Custodial verses non-custodial sentences by principal offence

The likelihood of a person receiving a custodial sentence rather than
a non-custodial sentence is dependent on a number of factors
including the seriousness of the offence, (as defined by the maximum
possible penalty) prior criminal record, and victim-offender
relationship. As indicated earlier, the factors which determine
seriousness vary across offence types. In some offence groupings the
primary determinant of seriousness is the age of the victim whilst in
other offence groupings. (e.g. "sexual assault offences”) the primary
determinant of seriousness is the amount of violence inflicted. .In
the category "sexual assault offences,” seriousness of offence is
also determined by the age of the victim. Thus, a person who
indecently assaults a person aged under sixteen is liable to six
years penal servitude, but only four years if the victim is aged -
sixteen or over. Seriousness is independent of neither age nor
injury.

~In the sﬁudy by Cashmore and Horsky (1987), a number of factors were
seen to influence the likelihood of an offender receiving a custodial

3The median is used because of the incidence of one offender
who received life imprisonment. .



TABLE 5.20
Total head sentence by length oi non-probation/parole period

Non—probatioh/patole period (in years)k

W 00~ u Wi

N.P.P. < 12 12 < 2 2<3 3<4 4<5

Head sentence No. % No. % No. % No. % No. % No. %
Less than 12 months ....svneecsces 2 1.9 2 1.9 1 0.9 1 0.9 0 0.0 0 0.0
12 months to less than 2 years ... 0 0.0 11 10.3 . 3 2.8 0 -0.0 0 0.0 0 0.0
years to less than 3 years ..... 0 0.0 8 7.5 4 3.7 3 2.8 2 1.9 o 0.0
years to less than 4 years ..... 0 0.0 6. 3.6 6 5.6 0 0.0 0 0.0 0 0.0
years to less than 5 years ..... 0 0.0 3 2.8 4 . 3.7 5 4.7 2 1.9 1 0.2
years to less than 6 years ..... 0 0.0 0 .0.0 2 1.9 1 0.9 4 3.7 .0 0.0
years to less than:7 years ..... 0 - 0.0 1 0.9 0 0.0 3 2.8 5 4.7 0 0.0
years to less than 8 years :.... 0 0.0 o 0.0 1 0.9 0 0.0 3 2.8 0 0.0
years to less than 9 years ..... 0 0.0 0 0.0 0 0.0 1 0.9 6 .5.6 1 0.9
years to less than 10 years .... 0 0.0 0-_ 0.0 0 0.0 0. 0.0 4 3.7 3 2.8
10 years and OVEr ..cescescecescsse 1 0.9 0 0.0 0 0.0 - 0. 0.0 0 0.0 0 0.0

, =

TOTAL 3 2.8 31 29.0 21 19.5 14 13.0 26 5 4.6

24.3




TABLE 5.20 (continued)
Total head sentence by length of non-probation/parole period

Non-probation/parcle period (in years)

W O~ O U b wN

TOTAL

5<6 6 <7 7 <8 8 <9 Total

'Head sentence No. % No. % No. % No. % No. % No. %
Less than 12 months ...... ceeassee 0 0.0 0 0.0 (o] 0.0 o] 0.0 o 0.0 6 5.6
12 months to less than 2 years ... 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 14 13.1
years to less than 3 years ..... 0. 0.0 0 0.0 0 0.0 0 0.0 0 0.0 17 15.9
years to less than 4 years ..... 0 0.0 ] 0.0 0 0.0 0 0.0 0 0.0 12  11.2
years to less than 5 years ..... 0 0.0 1 0.9 0 0.0 0 0.0 0 0.0 16 15.0
years to less than 6 years ..... 0 0.0 0 .0.0 0 0.0 ‘0 0.0 i 0.9 8- 7.5
years to less than 7 YEBELS ¢eene 0 0.0 0 0.0 1 0.9 0 0.0 0 0.0 10 9.3
years to less than 8 years ..... 0. 0.0 0 0.0 0 0.0 0. 0.0 0 0.0 4 3.7
years to less than 9 years ..... 1 0.9 0 0.0 0 0.0 0 0.0 0 0.0 .9 8.4
years to less than 10 years .... Q 0.0 0 0.0 o 0.0 0 0.0 0 0.0 7 6.5
10 years and OVer .....s... cessane 1 0.9 1. 0.9 0 0.0 1 0.9 0 0.0 4 3.7
2 1.8 2 1.8 1 0.9 1 0.9 1 0.9 107 100.0

..OL.-.
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senténce including relationship between defendant.and'cohplainapt, i
age of the victim, the infliction of physical injury and prior

criminal record. As already indicated above, the degree to which any

of these factors infldence sentence outcome cannot be simply -
.determlned. Age and physical injury are not independent in

‘determiﬁing maximum penalty, as Cashmore and Horsky note:

.'In'fact, a -custodial sentence was more likely than a
" ‘good bshaviour bon& only in casés - in which the victim
was 16 or older. . As indicated earlier, both guilty
pleas and convictions following trial..: were "less
common in cases lnvolvxng older than . younger victims,
" but it seems that when a conviction involving an older
victim was secured, it was. more likely to result in a
custodial sentence than in a good behaviour bond.  This
ig,probably because these cases involved more serious
offences than those involving younger v1ct1ms, thereby

making a custodlal sentence more llkely.'
(Cashmore and Horsky 1987: 59)

: In-addition, not all cases are independent of each cther. BAs the . .
section on incident characteristics indicated, a number of the cases
for which there was a committal hearing in 1984 involved single
offenders and multiple victims or multiple offenders and single
victims. The penalty imposed in cases where single offenders were
sentenced for offences involving multiple victims cannot, therefore,
be said to be independent of each other. Nor are penalties imposed
. on different offenders involved in the same case. . The outcome (head
sentence) for each.complalnant =defendant pair anolved in such cases
aré interdependent. This further complicates any statistical '
" analyses of the result and care should be taken to bear this
interdependence in mind when interpreting Table 5.21.

Table 5.21 depicts the distribution of sgentences imposed by principail

offence. Although in a.small majority of cases a non-custodial

. penalty was imposed, this was not reflected across al; offence

~ categories. In fact, for the majority of offence categories,
custodial penalties were imposed upon the offender more frequently
than were non-custedial penalties.  The ‘exceptions were in cases
involving indecent assault, and carnal knowledge of ‘girl ten and
under sixteen (section 71). Of those. offenders convicted where the

 principal offence was indecent assault charged under section 61E,

67:1 per cent received a non-custodial sentence.

Bn even greater proportion of convicted offenders (92.3 per cent)
received a non-custodial sentence where the principal offence was
~section 81 (lndecent assault), although the numbers are small.
Offenders convicted in cases where the prxnczpal offence was section
71 received a non-custodial sentence in- 6019 per cent of cases and a
". custodial sentence in 39.1 per cent of cases.



TABLE 5.21 ; ] R
Type of sentence by ' v "
principal offence at sentence and average length of custodial sentence
(offender-victim pairs)

Mean length Total
custodial sentence Custodial Non-custodial sentenced
Offence o {in months) No. % No. % No. %
CAtEGOLY 1 vevvnnrenennnnensnocnacancannen 0.0 0 0.0 0 0.0 0 0.0
Category 2 ieevercicicncnnrecnnorcenaenns . 90.0 2 100.0 0 0.0 2 100.0
CAtegory 3 .iceeaceiansenvenonss [, 55.3 24 58.5 17 41.% 41 100.0
Category 4(1) ceseecasen esceesecsnssactssoee 33.0 48 32.9 : 98 67.1 146 100.0

Carnal knowledge of girl under 10
(sections 67, 68) civcervececnracnvassnns 78.0 4 100.0 0 0.0 ! 4 - 100.0 .

-z -

Carnal knowledge of girl 10 and . . . ‘
under 16 (sections 71, 72) .iveevcencoenes " 60.0 9 39.1 14 -60.9 23 -100.0

Carnal knowledge of girl 10 - 16
by father; step-father (sections

73, 744 TBRA, 78B) veieeetcensosooviaannansn 58.0 9 75.0 3 25.0 » 12 100.0
Buggery (segtions 79y 80) veseececsnnsnene 92.0 6 75.0 2 25.0 8 100.0
Indecent assault, male (section B1) vevvnn . 48.0 1 7.7 © 12 92,3 13 . 100.0
‘Homosexual offences (sections 78H-Q) ..... 72.7 3 - 100.0 0 - 0.0 3 100.0
other!?) L. . it - 65.0 7 100.0 0 0.0 7 100.0
TOTAL(2): . : AR 51.6 . 113 43.6 146 53.4 259 . 100.0

(1) Although the total number of custodial sentences includes 6 cases where the custodial sentence was to be served
periodically, these cases have been excluded in determining the mean sentence length. =

(2) The one Bentence of life imprisonment has been excluded in determining the mean. .
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Also shown in Table 5. 21 is the mean length of custodial sentences by, 
principal offence. .The ‘offence for which the mean custodmal sentence'
was greatest (92 months) was buggery (section 79 and 80), whxlst the‘
offence for which the mean custodial sentence was smallest (33 :
months) was indecent assault (eectxon 61E). The mean custodial
gentence imposed for all offences was 51.6 months (excluding the one
case of a life sgentence).

TABLE 522 _
Type of sentence and average length of custodial sentence
by seriousness of offence

Non- .
Mean(l) Custodial custodial Total
Maximum penalty No- % No. % No. %.
Up to 6 years ....... 33.3 49 30.4 112 69.6 161 100.0
7 = 12 years .eve.ess 56.7 34 52.3 31 47.7 65 100.0
13 years and over ... 72.8 . 30 90.9 3 9,1 33 100.0
TOTAL ' 51.6 113 43.6 146 56.4 . 259 100.0

(1) The mean for cases where the maximum penalty for.the prxncxpal
offence was up to six years includes six cases where the
custodial sentence was to be served periodically. These have
been excluded from determination of the mean. ' In the cases where
‘the maximum penalty for the principal offence exceeded twelve
years, the case in which the penalty imposed was life has been
excluded in determining the mean sentence length.

The mean length for custodial sentences increased as maximum possible
penalty. increased. As shown in Table 5.22, persons receiving a
custodial  sentence for offences with a statutory maximum of up to. six
years, on average were sentenced for 33.3 months whilst persons
receiving a custodial sentence for offences with a statutory maximum
exceeding -twelve. years,, on- average were sentenced for 72.8 months.
Similarly, the likelihood of receiving a- custodial sentence increased
accordingly. :Defendants convicted in cases where the principal
offence attracted a' maximum penalty not exceeding six years were
least likely to receive a dustodial sentence (30.4 per cent) whilst
defendants convicted in cases where the principal offence attracted. a
maximum penalty in excess of twelve years were most likely to receive
a custodial sentence (90.9 per cent). The relationship between -
' length of maximum penalty and the imposition of a custodial sentence
was a statistically significant one (x2 = 43.35, df = 2, p <
0.001). :
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Plea may be an important determinant of the likelihood of receivlng a

‘custodial or non-custodidl sentence. As already pointed out,

however, plea is affected by the type of offence involved in a matter
and its effect (if any) cannct/ presently be treated independently of
the effect of offence type upon ‘the likelihocd of a custodial
sentence.

X

...~ TABLE 5.23
Type of sentence by defendant-complainant relationship

o ) - Non-

Custodial- custodial T Total f}

No. - % ~ No. . % No. %
Parent ..viceecccrsernans 16  59.3 11 40.7 27 100.0
Step parent i..eeeeecions o - 14 - 63.6 8 36.4 22  100.0
Grandparent ...cceeeesees 0 0.0 5 100.0 5 100.0
UNCle/BUnt ceeeeseicosess 5 . 38.5 8  61.5 13- 100.0
DEFACLD veeererirrranaces 7 70.0 3 30.0 10 100.0
Other relative i.:vevacss 1 50.0° 1 50.0° 2 -100.0
Friefid of complainant ... 1 3.7 26 .96.3 27 100.0
Friend of parent ........ 7  41.2 10  58.8 17 100.0
authority figure ........ 25 83,3 5 16.7 30  100.0
Neighbour «ieesevesscocns 5 16.7 20 . 83.3 25 100.0
Other acguaintance ...... - 10 © 38.5 16~ 61.5 26 '100.0
SEXANGEY wrvessioscaessas 16 = 40.0 24 '60.0 40" 100.0
Not known «eeeeseosienens 6 40.0 9  60.0 15 100.0"
TOTAL 113 - 43.6 146 ~ 56.4 259 100.0 -

The final factor relating to sentence type is the relationship of

. defendant to complainant in convicted cases.  Table 5.23 ghows '

defendant-complainant relationship by senteisce type. In the majority
of cases, offenders in a parental relationship (including '
step-parents;, and offenders in a position of authority to the
offender received a custodial sentence, 62.7 per cent and 83.3 per
cent respectively. Conversely. the majority of offenders whose
relationship was neither familial nor oné of authority received a
nen-custodial sentence: 96.3 per cent of defendants who were a -
friend of the complainant and §8.8 per cent of defendants who were
friends of the complainant’s parent, 61.5 per cent of defendants-
dcquainted with the complainant and 60.0. per cent of defendants
unknown to the complainant at the time of the incident received
non-custodial sentences.. - This data does not, in itself, show the:
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effect of relationship on the likelihédd of custodial sentence. As
already-pointed out,sthe factors influénéing these decisions are
_numerous® and intertwined. . "Seriousness of offence” is.likely to
affect sentencxng and. "relationship™ may be confounded with this
variable.4:

Summary LT v

To summarise the outcome of matters committed for trial or sentence
in 1984, in 259 cases (89.0 per cent) involving 197 distinct
offenders, the offence was proven and a conviction was recorded
against the defendant. The majority of offenders (118 or 58.7 per
cent), received a non-custodial sentence with 82 offenders receiving
a" custodial sentence. 1In 11 per cent of matters proceeded with
{involving twenty-three distinct defendants) the defendant was '
acquitted of all charges. The flow chart in Appendix II depicts the
prosecution of the 240 distinct defendants in child sexual assault

matters anolVLng committal hearlngs in 1984.
£

5.8. Compensation awards

Under the Criminal Injuries Compensation Act5, a person who is the
vigtim of a violent crime is entitled to claim for criminal injuries’
compensation provided they have reported the incident to the police.
The successful conviction 6f the offender is not necessary for an ™
award to be made to the victim and in cases of emergency or in the
event that the matter fails to reach the courts an ex gratla payment
may be made.

Where an application for compensations is made by a victim assaulted
by multiple offenders a single award is made to the victim against
the offenders .concerned. The statutory maximum award is $20,000.

Compensation applications were made by fifty-two complainants
involved in. fifty-four cases (complainant-defendant pairs). The
remaining two hundred and sixty-seven complainants (83.7 per cent)
were not .recorded as having made an application for compensation.
With the exception of .one complainant. allegedly assaulted by three
defendants all applications were: made against gingle deféndants.

‘Note that this problem also. bedev;lled the study by Cashmore
and Horsky, as the quote 'in section. 5-7-2 above shows. Under the
. circumstances, it is not advisable to follow Cashmore and Horsky's
methods of making assessment of the relatlve lmportance of various
factors to the sentence meosed.

.5The cr:mlnal Injuries COmpensatLon Act 1967. was repealed and
replaced by the Vlctlm Compensation Act 1987 in February 1988.
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. ‘ TABLE 5.24
Number of application for criminal injuries compensation
and the amounts: awarded by defendant-complainant pair
and distinct complainant

Defendant~complainant 'Distinct

pair complainant

Amount’ - - ) : . No. % R No. Cum. %
S O iviennnannna 10 3.1 10 3.1
BOO “eveiovennsn 1 3.4 1 3.4
1,000 wivenencanen 2 4.0 2 4.0
1,500 cieveerosian 1 4.3 1 4.3
T2,000 ...iececiais i 4.6 1 4.6
2,500 ciesanirenes 3 5.6 1 4.9
4,000 4ieeiannaans 2 6.2 2 5.5
5,000 cevrvarocnns 2 - 6.8 1 5.8
7,500 civeconnnann 1 7.1 1 6.1
8,000 ...eveenncan 2 7.7 2 6.7
9,000 +.ievoeaesvan 1 8.0 1 7.0
9,500 sivveresenes i 8.3 1 7.3
10,000 coveevsonnes 6. 10.2 7. 9.5
12,000 v.eeiesnncons 2 10.8 2 10.1
14,000 ..nnenniennn 1 11.1 1 10.4
15,000 veveceasonns 5 12.7 5 11.9
20,000 tieerrocasan 12 16.4 12 15.7
40,000 c.iaenrnnnnn 1 16.7 1 16.0
No application os... 270 84.0 267 100.0

TOTAL ) 324. . 100.0 319

v

The distribution of compensation awards is shown in ‘Table 5.24.
Awards made to victims ranged from $800 in cne case to $40,000 also
in one case. The mean compensation payment for the fifty-two
applicants was $10,621. In the case of ten applicants the sentencing
judge or awarding judge, where the application was made after the
matter had been finalised, returned to make an award.

The awarding of 40,000 dollars to a single complainant warrants
explanation. As already indicated, the sﬁatutory limit for criminal
injuries compensation is 20,000 dollars. The only exception to this
limit (under the old legislation) is where two incidents are treated .
as unrelated. The complainant in this incident was subject of three
different offences committed by one offender. As nc compensation
transcripts were available at the time of data collection, however,
it could not be determined whether the incidents were treated as
unrelated and; consequently) two separate awards made.
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6. , FEATURES OF THE PROSECUTION PROCESS

[ g . ’ o0 > . .
"The ‘court hearing is the central and. most public part
~ . of .the criminal process. It .is the showcase of justice

where the community can see whether the individual

defendant ‘is being treated with both . justice and
fairness and whether the police as investigators of
_ ¢rime have performed thezr tagk effic;ently...f

"The court hearing performs two major functions: the
first is to determine the guilt or innocence of the
accused person, .and -the. second. to determine the
-appropriate sentence for  those persons who  have.  been
.found guilty of the offence or offences.

. ) : (Sallman and Willis 1984 87)

i

Ve

<
The p;ecediqg,eection focussed on the functions identifiedfby,Sailman
and Willis - the determination of guilt or innocence and the
determination of sentence. A number of features of the prosecution
process, however; including evidentiary aspects; the question of bail
and the issue of court delay;.each have an impact not only upon the
offender but also on the welfare of the victim.

In recognition of the ' néed to protect victims of crime, partlculally
sexual assault victims, in their contact with the criminal justice
system legislative reform has .been introduced, most notably reform to
the laws of evidence in N.§.W.  In addition, The Bail Act, which took
effect in 1978, attempts to balance the rights of the accused with
thé community’s concern for safety. Finally, an implicit principle
of the. criminal justice system is the right to a. fair and speedy
trlal, a right, which when applled, should serve to benefit both
victim and offender.

The following is an analysis of these substantive features of the
prosecution process as they apply to child sexual assault matters for
which there was a committal hearing in 1984. In some sections
detailed analysis has been precluded by incomplete documentation.

What little information we do have, however, can only serve to assist -
in our understandlng of the prosecution processes of child sexual
assault matters.

6.1. Length of proceedings

In the introduction to this report-it was stated that considerable
delay in higher court matters is currently being experlenced Ln
N.S.W.' In Cashmoré and Horsky’s report on child sexual asaault
matters finalised in 1982, it was also found that there was e i
substantialftime period "from the time a case first entered the
criminal Justlce system at arrest to the time the case was finalised"
{1987:65). In sentence matters,; the average interval between
committdl and final outcome was 24;B weeks, whilst for trial matters
the interval was more than twice this time, averaging‘63;6 weeks. ‘
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Table 6.1 displays the average time intervals between stages of the
prosecution process for child sexual assault matters committed in
1984. Appendices 7 lO show the. frequency dlstrxbutlon for each of
these Lntervals.

'As one would expect, the shortest time' period occurred between the
time the complaint was made to the pollce and the time of committal,
with an average of 17.6 weeks.

According to the Attorney General’s Department (1987), the time delay
in 1987, between committal and trial for matters generally in the.
District Court in: 1987 was between twelve and eighteen months for
persons on bail. In 1984, the average time period between committal
and trial for persons appearing ‘'in child sexual matters was just
under one year (50.1 weeks). Where the defendant was committed
directly to senténce the time between committal and sentence was
substantially shorter with an average length of '19.2 weeks. Thus
matters in which the defendant pleaded‘guilty and were committed -
directly to sentence proceeded through the criminal justice process

in a much shorter time frame (29.6 weeks on average), than matters 1n :

which the defendant pleaded not guilty or did not enter a plea (79 4
weeks on average).

TABLE 6.1
Average time  intervals between each stage of
the prosecution process

Complaint and committal weseeessinnccnscerccssonsanss ) 17.6 weeks

Committal and sentence following
guilty plea at committal c..seevevaosssscscsesevenas 19.2 weeks

Committal and trial following no plea/plea of )
not guilty at committal ....eeceecncvccecaravencnnss 50.1 weeks

Trial and sentence(l) ..iscecsscscsnsosesssoncnesss 2.8 weeks

(1) Includes those cases where the defendant proceeded to trial and
then entered a plea of guilty.

v

6.2. vai&enciary aspects of the prosecution process

There is little doubt that one of the most difficult aspects of the
criminal justice process for victims of crime is .the réquirenent to
give evidence.. There are a number of provisions within the Justices
Act (e.g. section 51A, or section 48 on paper committals) which.do
not require the victim to give verbal evidence. When utilised, these
provisions reduce the frequency with which complalnants are required
to give evidence. . i
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"Nevertheléss, there will always be some victims who w;ll be required
to provxde evxdence, if not at committal, then in casew where the
alleged offender pleads not guilty, at trial. From committal and
trial transcripts it was possible to determine whether a child gave
evidence, whether the child was cross-examined by courisel
representing the: accused, and whether- prxor sexual reputatlon or
experience was raised by the defence, prosecutzon, record of
interview or otherwise.. As identified in the sectlon on Data
Sources, access to committal and trial transcrlpte was limited by
recordlng procédures. The following, therefore, is a summary of
those cases where: transcrlpts were avallable.k The unit of analysis
is complalnant ~defendant palrs.‘ :

6.3. Evidence at committal

The purpose of committal proceedings "is to determine whether there
is sufficient evidence of ‘an indictable offence to warrant a
defendant be placed on trial before the District or Supreme Court."
(Smail, ‘Miles and Shadbolt, p. 141).  Evidence may be taken from
witnesses either orally or by waYeof written statement (deposition}.
Committal proceedings, wheré evidence is taken by way of deposition
and admitted under section 48A of the Justices Act, are known as
paper committals. Evidence given by way of deposition can only be
admitted if the defendant has been served a copy of the statement
within a reasonable time before the hearing and if the defendant
consents to the statement being admitted. 1In addition, section 48c

of the Justices Act requires, inter alia, that a written statement is

not admissible as evidence unless certain endorsementsl appear at
the beginning and conclusion of the statement. The requirement for
such endorsements may in fact limit the extent to which written
statements can be used in cases involving young children who may not
understand the meaning of such an. endorsement.

lUnder section 48C(1)(a) and (b) a written statement is not
admissible as evidence under section 48A in any committal if:

(a) the statement does not contain an endorsement at its
: commencement in or to the effect of the following form:-

I am aware that if I sign’ -this statement and-
any part of this statement is untrue to my
knowledge, I ‘may be 1liable to punishment.

(b) the statement does not contain an endorsement at- its
conclusion in or to the effect of the following form:-

I declare that no part: of this statement is
untrue to my knowledge. I know that it may be
used in legal proceedings. It accurately sets
out the evidence which™I would be prepared,
if necessary,- to give in court as a witness.
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- Of the 324 cases for which there was a committal hearing in 1984,
eighty-eight {(27.2 per cent) proceeded to trial or.sentence by way of
paper committal and in another five cases the committal hearing was
part paper. ) ' :

At committal, complainants gave evidence in a total of ninety—eight
cases (30.3 per cent of all complainant-defendant pairs) and in ‘
ancther three cases, evidence from the complainant was taken by way
of depoéition. In seventeen of the one hundred and forﬁy-three cases
for which there was a complete committal hearing, the complainant was
not required to give evideﬁde, In the ninety-eight cases where '
complainants appeared as witnesses, eighty-three (84.6 per cent} were
cross-examined.  In addition, one complainant who gave evidence by
way of deposition was also cross examihed~by coungel appearing for
the accused. : ) ‘

, TABLE QZ . .
Number and percentage of children+ required to give evidence
at committal by age (101 complainant-defendant pairs)

Oral Deposition

No. % . No. %

0 - 4 YEArS wovevrenrenannes 1 5.6 0 0.0
5 - 9. YQArsS cceeeicesvnvecns .18 16.1 0 0.0
10 - 14 YEAYS veesrvscanvoncs 49 37.4 1 - 0.8
15 years and over .....cic00.. 30 56.6 2 3.8

TOTAL , 98  30.3 3 0:9

~Percentage of children in each age group.

Tables 6.2 and 6.3 show the age distribution of children who gave
evidence and were subsequently cross examined by counsel representing
the accused. As found by Cashmore and Horsky (1987), the proportion
of complainants who gavé evidence and were cross examined increased
with age. In 56.6 per cent of cases where the complainant was aged
over 15'they were required to give evidence whilst in only 14.6 per
cent. of cases where the child was under 10 years was evidence given.
The age distribution of complainants in cases where the child was
cross examined is not dissimilar, as indicated in Table 6.3.



' TABLE 6.3 ‘
“ .- Number and percentage of children* cross examined at
commi ttal by age (84 complainant-defendant pairs) -

No. %

D = 4 YEALS .ivvinencoanaidesinusnnorensnassn 1 100.0
B 2 O YEALS c.ciiceseiverssnocnsiansitansons Co 13 , 72,2
10 - 14 YOArS .seeeverecraciacssasecensassveies 41 . 82.0
15 years and OVEeY vesecesioscsorsissoasseansons 28 ‘ 87.5
AGEe UNKNOWN s eeiossssvsionssavnssssesonssssses - ] 0.0
TOTAL ' ‘ 84 83.2

*Percentage of children who gave evidence. - Includes one child who
gave evidence bv way of deposition but later cross examined.
S!
‘“‘“LE 6.4 }
Number and percentage of cases where children required to give
evidence by complalnant—defendant relatlonshlp

i

Oral : .~ Deposition

No. % No. %
Family member ...ceeseeeus 35 ..35.4 1 1.0
Family friend ......ce00ve o3l _.53.4° 0 0.0
Ruthority figure ......... ) 8 20.5 0 0.0
Acquaintance ..y.eeeeceees 14 21.2 2 3.0
Stranger ..c..cecavseneens 10 23.3 0 ‘0.0
Unknown - ceeeecevsscascsess -0 0.0 0 0.0
TOTAL ‘ : 08 30.2° 3 0.9

6.3.1 Rvidence at trial \

Complete transcripts were available in only twenty-five of the
sixty-one trial matters and these 25 matters do not constitute a
random sample of trials, Thus the following information cannot be
considered as a complete analysis of the prosecution process for
trial cases of child sexual assault, and the results cannot be
generalised past the 25 cases covered.
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In twenty-five ¢f the sixty-one trial matters (41.0 per cent)
complainants were called to glve oral- evxdence at .trial. . In five
cases the complainant was notvﬁ

iquired to give evidence. In 31 of
the 61 trial cases it could not be determined whether the compla;nant
had given evidence.

. In the ma]orlty of cases where ‘it could be ‘determined the chle had
given evidence at trial (23 of 25) the child had been cross examined
by the defence. In the remaining two cases it could not be
determined whether the child was cross examined.

No breakdown is provided on the ages of complainants nor.
complainant-defendant relationship for trial matters because as
already indicated, in 50.8 per cent of these matters it could not be
determined whether the child had been required to give evidence.

6.4. Oaths and corroboration

Prior to the introduction of the Crimes (Oaths) Act 1986, children
were able to give evidence by oath or affirmation pursuant to section
13{1) of the Oaths Act, 1900. In addition, section 418 of the Crimes
Act 1900 (relating to offences chdrged under section 67 to 788,
sections 78H to :78Q and sections 79 to 81B of the Crimes Act)
provided for the court to accept the unsworn evidence from a child of
tender years where the child, in the opinion of the court "is
possessed of sufficient intelligence to justify the reception of

evidence and understands the duty of ‘speaking the truth".

Section 418(2), however, provided that:

"no person shall be convicted of . the offence charged,
unless the  testimony admitted by virtue of this
section, and given on behalf of the prosecution; is
corroborated by some other material evidence in support
thereof implicating the accused.”

Provisions regarding the corroboration of sworn evidence in matters
of sexual assault generally, were amended by the introduction in

1981, of section 405C of the Crimes Act. This section provides that

a judge may warn a jury that it is unsafe to convict on the basis of
the uncorroborated evidence of the complainant - the judge -ig not
obliged to do so. The common law rule requiring a judge to give the
same warning concerning the sworn evidence of a child, however, was
left unchanged (see Report of the NSW Child Sexual Assault Taskforce,
1985). As the current report demonstrates, many child victims of
sexual agsault fall into both categories, and thus their position
remained unclear, in this. regard, in 1984,

”~

e
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6.4.1 Evidence under’ oath at committal

Of the 98 cases where children gave evidence at committal, sixty-nine
cases (70.4 per cent) involved children giving evidence under oath,
13 cases (13.3 per cent) involved children giving evidence by way of
declaratioh, and 9 cases (9.2 per cent) involved children giving
evidence by way of affirmation. In only six cases (6.1 per cent) did
children give unsworn evidence.

6.4.2 Evidence under oath at trial

In the twenty-five matters at trial where it was known the child had
béen required to give evidence, twenty complainants were required to
give evideénce under oaths. In the remaining five cases, evidence was
given by way of declaratlon (four cases) and by way of affirmation
(one case). : :

6.5. Evidence heard in camera

Section 77A of the Crimes Act enables the court to direct that any
proceedings or any part of any proceedings concerning gexual offences
against children be held "in camera". In other words, the judge or
magistrate may direct that the court be closed to the public. Of the
98 cases in which complalnants gave evxdence at commlttal 47 cases
(47.9 per cent) were held "in camera”, and in 46 cases (46.9 per
cent) the court was not closed. . In five cases it could not be
determined whether it was directed that the proceedings be held "in
camera”. In the one case where the child gave evidence by way of
deposition and was subsequently cross—examlned, the proceedings were
not held "in camera”

Only six of the complainants known to have given evidence at trial
did so "in camera”. In seventeen cases the complainants evidence was
not taken "in camera". In two cases it could not be determined
whether or not the court was closed to the public.

6.6. Nature of the evidence

With the introduction of the Crimes (Sexual Agsault) Amendment Act in
1981, a total prohibition was placed on yaising the sexual reputation
of the complainant in evidence of sexual offences under sections
61B-61E. At the same time, restrictions were imposed upon the
admission of any evidence of sexual experience, or lack of
experience, in evidence presented in cases of.sexual assault under
these same sections. Section 4098 of the Crimes Act prescribes the
conditions which must be satisified before evidence of sexual
experience or lack of experience can be admitted.  These provisions
apply equally to committal and'trial proceedings. They do not apply,
however, to offences of carnal knowledge, nor were they extended in
their application to homosexual offences with the introduction of the
Crimes (Amendment) Act 1984,
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6.6.1 At committal

There was no case (at either committal or trial).in which a judge
ruled material to be inadmissable on the grounds that it went to the
complainant’s sexual reputation. Prior sexual experience of. the
conmplainant, however, was in raised in 19 cases (5.9 per cent) at .
committal and admitted in eleven (3.2 per cent) cases, In eighteen
cases sexual experience was raised by the defence but admitted in:
only ten cases. In each case where it was raised by the prosecution
(once only), in record of interview (once only) and by some other
means (once only) during committal proceedings, evidence of sexual
experience or lack there of was allowed and admitted.

Ag already indicated, section 409B(3) dictates those conditions which
_must be satisfied before evidence of this nature may be admltted. In
six cases, the sexual experience or artivity of the complainant "at
or about the time of the commission of the alleged prescribed sexual
offence” was the means by which evidence of this nature was

admitted: section 409B(3)(a)(i). In three cases, experience was
admitted on the basis "of events which. {were] alleged to form part of
a connected set of circumstances in which the alleged prescribed
sexual offence was committed": section 409B(3)(a)(ii). In four
cases sexual experience was admitted without challenge or
justification and, in one case, sexual experience was admitted on the
basis that the police prosecutor did not intend to call the
‘complainant "thereby putting the defendant naturally at a
disadvantage"”: section 409B(5).

6.6.2 At trial

Prior sexual experience was raised in ten of the twenty—five'trial
matters and admitted in seven of these cases, In seven cases it was
raised by counsel representing the accused, in three cases it was
raised by the prosecution, and in one case it was raised through a
record of interview. With the exception of four cases (where it was
raised by the defence), evidence of prior sexual experience was
admitted when raised by the defence, prosecution and in record of
interview. In thirty-seven cases it was unknown whether or not

" evidence of this nature was raised at trial and in fourteen cases it
was not raised at all. '

In the seven cases where evidence of prior sexual experience was
raised and admitted in trial matters the bases for admission were asg
follows:

(a) evidence of sexual experience or activity at or about the'time
of the commission of the alleged sexual offence (one case):

section 409B(3)(a)(i);

(b) evidence of events which allegedly formed part of a connected

set of circumstances in which the alleged offence was committed

(one case): section 409B(3)(a)(ii);
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(c) where sexual intercourse was consented to and where it was
evidence relevant to whether the presence of semen, disease or
injury is attributable to the sexual intercourse alleged to have
been had by the accused person (one case): section 409B(c);

(d) allowed without challenge (three cases);

(e) where the prosecution argued that the complainant had a certain
sexual experience or activity or lack there of (one case):
section 409B(5);

(£f) other bases (three cases).

6.7. - Delay or absence of complainant

.one of the reformg introduced in 1981 was the provision. protecting
victims who delayed bringing the sexual offence to the notice of the
police. - Delay or absence of complaint does not necessarlly indicate
that allegations of sexual assault are false. Indeed, as stated in
the Crimes Act, section 405B(2) "...there may be good reasons why a
victim of sexual assault may hesitate in making or may refrain from
making a complaint about the assault." Where evidence of delay or .
absence of complaint is raised in trial proceedngs. for offences under
sections 61B-61E of -the Crimes Act, it is the - responsibility 'of the
judge to:.

"(a) give a warning to the effect that absence of
complaint or delay in complaining does not
necessarily indicate that the allegation that the
offence was committed is false; and

(b} inform the jury that there may be good reasons
why a victim of a sexual assault may hesitate, or
may refrain from making a complaint about the
assault.”

At committal,; delay or absence of complaint was known to be raised in
thirty-seven cases: in thirty-four cases delay was raised by counsel
representing the accused and ln three cases delay was raised by the
prosecution.

In the 25 trial matters for which transcripts-have been available,
delay was raised in eight cases and was known not to have been raisged -
in seventeen trial matters. In three of the cases where delay was
raised the judge issued the warning prescribed in section 405B(2) of
the Crimes Act. No warning was issued in four casds where delay was
raiged. In one case it could not be determined whether the judge
issued the prescribed warning. In thirty-six of the sixty-one trial
matters (63.9 per cent) it could not be determined whether delay was
raised due to the lack of, or ;ncomplete, transcripts.
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6.8. Bases of the defence ; e .

. )
In the .monitoring of the Crimes (Sexual Assault) Amendment Act
conducted by Bonney, the bases of the defence case were recorded. As
Bonney states: :

- "o talk about the defence offered by the accused is not
technically quite correct. The onus ' of proof rests
with the Crown. 1In all contested cases it is the Crown
who must prove the elements of the offences charged."

' ' (Bonney 1987: 64).

Nevertheless, the study recorded, for 25 cases committed to trial
(i.e. those in which there was sufficient documentation), the bases
of the defence -as inferred from the cross-exdmination adopted by
counsel appearing for the accused and from other documents before:the
court including-the defendants record of interview with the police.
Table 6.5 below shows the defence offered in those trial matters
where transcripts were available for examination. :

TABLE 6.5
Bages of defence (No. of complainant-defendant pairs = 24).

Basis of defence ) No.

Alibi-accused not present/elsewhere Ceetieeneesenpeeennaes 2
Fabrication or error - accused present but no

intercourse with him -~ intercourse with another ....e.e.s. 2
Fabrication - no intercourse at all .is.cecssivenesosnsonans 8
Fabrication - mistaken belief in consent ..cccseeescasecass 7
Fabrication ~ conspiracy/fantasy ..cecesececccscscsosocionse 7
Section 77(2)2 .i.eeiecviionvvacecarivsncssccsssionnioncns 3
DUuress/INntoxXication .eeeecesisscsovsesccessacsosvecsossoncssoes 4
Other taise s s s s em s sapvsente s s s ettt ennsbebssieenaass be.e 10

Note: Numbers do not add to 24 because of multiple bases in some
cases.

*Insufficient documentation or no transcripts in 37 cases

’Relates to charges under section 76 or section 76A, where
the girl was over 14 years at the time of the alleged cffence, and
she consented to the commission of the offence, and the accused had
reasonable cause to believe, and in fact did believe that she was of,
or above the age of 16 years.
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One belief about’ child gexual assault is that children fabricate the
incident.. As clalmed in the Report of the NsW: ch;ld Sexual Assault
Task Force: : B =

"one common reaction among ' researchers, therapists and
other  professionals to thée disclosure -of - incest by
victims, has been denial and dlsbellef.- They were
dismissed as childhood fantasxes. :

In most trial matters where informatidn was available on the bases of
\the defence, fabrication featured prominently. In seven cages the
udeFence argued fabrication on the basis of conspiracy or fantasy by
“the child; in eight cases it wag argued that the assault had never

aken place and was thus fabricated; and in another seven cases it
/was argued that whilst sexual intercourse had taken place the accused
had understood the complainant to have consented to intercourse.

Where "other" defences were offered by counsel representing the
accused these also frequently centred on fabrication of the incident.
In four cases {involving a single defendant) where counsel
successfully defended the accused it was argued that the children
concerned fabricated the assaults for fear that they would get into
trouble for visiting the defendant’s home for money and sweets:. In a
seqon&, and also successful defence case, it was argued that the
alleged assault was fabricated by the parents of the complainant who
were in debt to the defendant.

6.9. Unsworn statements from the dock

The accused person in any trial has the right to decline to say:
anything; to give sworn evidence, to make an unsworn statement, or to
make an unsworn statement and then give sworn evidence. - In her sﬁudy
on the Crimes (Sexual Assault) Amendment Act, Bonney found that most
defendants both in the control and study populations, made unsworn
statements and did not give sworn evidence at their trial: 85.8 per‘
cent and 87.3 per'cent respectively (Bonney 1985).. Whether
defendants made unsworn statements or gave sworn evidence at trial
could only be determined in twenty-seven of the sixty-one trial
matters in this study.  Defendants made unsworn statements from the
dock and gave sworn evidence in thirteen and fourteen of these cases,
respectively.

6.10. Publication of proceedings

The Crimes Act as amended in 1981 imposes restrictions on the
publication of proceedings for~certaiﬁ offences. Section 578 of the
Crimes Act states that publication of evidence may be forbidden in
cases of sexual assault, carnal knowledge or homosexual offences.
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Discretion in using this provision rests with the presiding judges,
"subject only to the right of the accused or the Crown to request
publication” (1985:180). ‘As stated in the report of the NSW Task ‘
Force on Child Sexual Assault, there is no reference to the interests
of the child victim in this context except, of course, in so far as
those interests are represented by the Crown. ‘

Table 6.6 shcws the number and percentage of cases where publlcatxon

of evidence was forbidden.

TABLE 6.6
Publication of evidence

Committal Trial/Sentence

o. % No. %
Publication forbidden ...ccesees 59 18.2 38 13.1
Publication not forbidden .....: 76 23.5 .70 24.0
UNKNOWN s casasesessesecssensssnsa 189  58.3 183 . 62.9
TOTAL 324 100.0 291 100.0

In the majority of cases for which there was a committal hearing
(58.3 per cent) and in the majority of cases committed to trial or
sentence (62.9 per cent), it could not be determined whether an order
restricting the publication of identifying information had been made
by the Court.  In fifty-nine cases at committal (18.2 per cent) and
thirty—eight trial/sentence matters (13.1 per cent) publication of
details of the proceedings was forbidden by the presxdlng judge or
magistrate.

6.11. Bail

In N.S.W. at the time of this study there was a presumption in favour
of bail for all offences with the exception of armed robbery, failure
to appear in accordance with a bail undertaking and supply of a
commercial quantity of a prohibited drug. Where there is a
presumption of bail, the Bail Act, ‘1978 (section 32), specifies those
factors to be considered in the determination including the
probability of whether the person will appear in court, the interests
of the accused person and the protection and welfare of the
community. Information on bail determinations for defendants in this
study was available from police and courts bail forms and bail
continvation forms. :

4]



6.11.1 Police bail

Bail is first determined after the accused is arrested and charged.
 .ReSpOnSlbllity for the determination rests with the authorising )
officer at the police gtation. Of the 324 defendant—complainan;} =
pairs, bail was granted in 258 cases (79.6 per cent) and refused in
60 cases. (18.5 per. cent). . In 8ix cases it was unknown whether bail
was granted by the police. In thdae cases where bail was granted,
109 (33.6 per cent) were granted unconditional bail and in 126 cases
(38.9 per cent) conditional bail was granted. In the cage of 23
defendant-complainant pairs it could not be determlned whether bail
was granted subject to snecxfled conditions.

The nature of the conditions imposed upon defendants was recorded in
all cases where conditional bail was granted.. In 107 cases (84.9 per
cent of conditional bails) defendants were granted bail subject to
their agreement not to approach the cdmplainant and in 37 cases (29.4
per cent) defendants were granted bail conditional upon them not
residing with the complainant. The nature of other conditions .
imposed upon the defendants are displayed in Table 6.7 and included
agreement to reside at a specified place (14.3 per cent)'and
agreement to report to the police (16.7 per cent). In 29 cases (23.0
per cent) other conditions were imposed upon the defendant..  These
conditions ranged from agreement by the defendant to surrender their
passport, not to approach other witnesses or the mother of the
complainant, and agreement to seek counselling or medical treatment.

6.11.2 Bail at committal

For each defendant it was also recorded whether they appeared

"off bail" at committal and trial or sentence. Table 6.7 shows the
number of c¢ases. in which the defendant appeared "off bail" at each
stage of the court process and the conditions subject to which ball
was granted.

Whilst in sixty cases defendants were refused bail at the time of
arrést, in only fifty-one cases were defendants in police custody at
the committal hearing.3 Bail was granted in 270 cases (83.3 per
cent). In 139 cases (42.9 per cent) bail was granted conditionally
and in 108 cases bail was granted uncondltlonally (33.3 per cent).

It could not be determined whether bail was granted in three cases.

The nature of the conditions imposed upon defendants is also shown in
Table 6.7 and shows that defendants were most likely to receive
conditions forbidding contact with the complainant (36.4 per cent)
and least likely to receive conditions directing them to reside at a
given place (6.5 per cent).

3where police refuse bail, the accused must be brought
 before a court as soon as possible. The Justice may grant bail
although the Police have refused it at the time of arrest. This,
presumably, is the reason- for the appearance of 9 fewer cases of bail
at committal, than were granted police bail.



e

TABLE 6.7
Defendants granted bail and conditions(1)

Police bail Bail at Committal Bail at trial/senténce‘
No. % No. % No. L%
BAil FEFUSEA «.eeeeeensnnnnnnnneiveisneoenns 60 18.5 510 157 64 22.0
Bail granted conditionally ‘veeeescecoceaonvea "126 38.9 : 139 42.9 ©118 - 39.5
Bail granted unconditionally ...cesececsenson - 109 33.6 108 33.3 91 31.3°
Unknown if bail conditional f......:......}.. 23 S 7.1 23 7.1 : ©- 19 6.5
‘ ‘ 1
. - ) - 0
Bail conditions(2) ) ‘ : . o
: Y : : ) i
Not to approach complainant eeasedivaerennbas 107 33.0 118 36.4 96 " 32'9,
Not to reside with complainant .(...ceceiicens 37° - 11.4 42 13.0 .35 ©12.0.
Defendant to reside at a given place .....e.. 18 5.6 T 21 6.5 .25 8.6
Reporting conditions t.eieeeesssansasossninne 21 6.5 30 9.3 ' 21 L Te2
OLher vvuiiceinieesveeiosesocionenaseviosnans 7 29 8.9 34 10.5 27 9.3
Unknown if bail granted v.cueseseeeceesevesas : 6 1.9 3 '_ 0.9 . 0.3
TOTAL : : 324 100.0 324 100.00 © - 291(3) .100.0

(1) Percentages may not ada up to 100 due to rounding errors.

(2) Percentages do not total 100.0 because for each defendant—complalnant pair there may have been more than one bail
- condition. !

{3) Includes a defendant for whom bail was dispensed with.




6.11.3 Bail at trial or sentence
. T S - 1

In those matters where the defendant proceeded to trial or. sentence,

‘informition was cdllected 6n bail status at’the tlme of outcome, that

'i8, the date’ of “geritencé -in - sentence matters and the date on which

the verdlct wag handed down in trial matters. :

Defendants Wereﬁgranted“bail in 226<c35es (77.:7 per- cent), in one-of
which bail wds returned. “'In 64 cases (22.0 per cent) bail was’
‘digpensed with. In those cases where bail was granted, 115°
defendants (39.5 per cent) were granted conditional bail and 91 were
granted uncondlt;onal bail (31.3 per-cent).  Asg with conditional bail
“at conmmittal, defendants wére most' likely to receive‘conditions which
forbade contact with the complainant:(32. 9 per-cent). In 12.0 per
cent of cases defendants were granted bail conditional upen agreement
. not to reside with the complainant. In 19 c¢ases (6.5 per cent) it
was unknown whether or: not ball was uncondxtlonal.

x
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7. SUMMARY AND CONCLUSION

In 1986 the N.S.W. Bureau of Crime Statistice and Research was
requested by the Government to.monitor the legislative.reforms to the
Crimes Act for offences inwvolving the sexual assault of children .
under the age of eighteen: The monitoring programme designed by the
Bureau:consists of two components,. a comparison of pre-legislative-
change matters (1984) with post-legislative change matters (1987).
The current: interim report has focused on those child sexual assault
matters for which there was.,a committal hearing in 1984. A further
report will be produced by the Bureau examining the differences in

child sexual assault cases for which: there was a committal hearing in

1987 compared with the 1984 cases; once-data collection ¢an be
completed. The following is a summary of the findings of :the first
component of the Child.Sexual Assault monitoring programme. Detailed
comment on the findingsg is not included but will be left until the
second stage of the programme is completed since the primary purpose
of the study is comparative.

7.1.  Defendant, complainant and incident characteristics

In 1984, committal hearings were held in the Local Courts of New
South Wales for 324 child sexual assault matters involving 240 :
distinct defendants and 319 distinct complainants. As indicated by
"the proportion of defendants and complainants, these cases of child
sexual assault included a range of different incident types. The
majority of incidents  (55.2 per cent) involved single complainaﬂts
and single defendants. A large proportion (43.9 per cent) of
incidents, however, involved single defendants charged with the
assault of multiple complainants. ‘

The incidence of previous alleged assaults was recorded where
evident. In the majority of cases (60.2 per cent) there was mno
history of sexual assault recorded between the defendant and
' complainant. Where a history of repeated alleged assaults was
recorded the average period of time over which these occurred was 1.7
years. Just as a small propoition of complainants alleged being
subject to on-going assaults, a small proportion of complainants
alleged having been injured at the time of the alleged offence(s)
(6.2 per cent), or being threatened with physical injury (12.6 per
cent). In fact, complainants were more likely to have alleged being.
subject to non-specific threats of harm (22:5 per cent).

The nature of the alleged incidents varied accotding to the
demographic characteristics of the complainant and the defendant. As
shown in section 3, the majority of complainants were thirteen and
under at the age of the last alleged offence, with an average age of
10.0 years whilst defendants were more likely to be aged under forty
than over, with an average age of 33.4 years. There was no !
significant relationship between the age of complainant and the age
of defendant. The greatest proportion of cases .(28.4 per cent)
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involved complaiﬁants who were allegedly assaulted by a parental
figure (natural, step or de facto). Whilst the smallest proportion
of complainants were.allegedly assaulted by some other relative or-:an
authority figure. Variations were recorded in the. relationship
between defendant and complainant when age and sex of the complainant
were taken into consideration. Female complainants were more likely
than males to have been allegedly assaulted by a family member or a
friend of the family. On the other hand males were more likely than -
females to allege an assault by an acquaintance.. When age was
éonsidered, it was found that the older the complainant the more

likely they were to have been allegedly assaulted by a family member, o

and the younger the complainant the more likely they were to have
been' allegedly assaulted by a person in a position of authority..

The incidence of -alleged on-going assaults, physical injury and
threats to the complainaht at the time of the alleged assault(s).also
varied accordingly with sex and age of the complainant and the
relationship to the defendant. ' As one would expect, complainants in
a familial relationship with the defendant were more likely to
experience multiple alleged assaults than complainants in any other
relationship category. In almost half (49.6 per cent) of those cages.
in which a history of sexual assault was recorded the defendant was
not resident with the complainant at the time of the last alleged
offence. ' : : . .

. o
In those matters where threats of physical injury or actual injury
were alleged, females were more likely to have been subject to such
threats than males.  Threats of physical injury ‘tended to accompany
alleged assaults by strangers whilst non-specific threats of harm
tended to accompany alleged -assaults by defendants in a familizl
relationship with the complainant.

Perhaps one of the more important features of the child sexual
assault matters for which there was a committal hearing in 1984 was
the relative likelihood of defendants being involved in the alleged
assault of single or multiple victims. As already noted, a greater
proportion of incidents involved single offenders and single
complainants. Defendants whose relationship with the complainant was -
described as familial, friend, acquaintance or stranger were, in each .
case, more' likely to have assaulted single complainants than multiple
complainants. ' Defendants in a position of authority to the
complainant, on. the other hand, were most likely to have been
involved in incidents involving multiple victims (84.6 per cent).

7.2. The prosecution process

Section 5 describes the range of offences with which the defendants
were charged and their progression through the criminal justice
process, The range of offences on which each defendant appeared at
committal; sentence or trial and final outcome were examined ag were
any changes in the nature and number of offences charged and any
respective changes in the nature of the plea entered.

.
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7-2.1 cCommittal proceedings

Defendants in child séxual assault matters for which there was a

committal hearing in 1984 were charged with and appeared at committal: =

for a total of 531 charges, with an average of 2.1 charges per
defendant.  The greatest proportion of offences were charged under
sections 61B - 61E (70.4 per cent) with 46.3 per cent of offences
charged principally being laid under section 61E. . In total, twenty
distinct defendants (8.3 per cent) did not proceed to trial or
sentence following successful committal. All defendants were
committed for trial or sentence on at lease one charge.

Just as the Attorney General (and, since 1987, the Director of Public
Prosecutions) may choose not to further proceed with a matter, the
Crown Prosecutor, who has the responsibility for réviewing a case-
following a successful committal, may decide to vary the charges on

- which any particular defendant is to proceed to either sentence or
trial. An examination of thé principal indicted offence with the’
principal offence at committal, indicates that twenty-seven cases
(8.5 per cent) were not indicted upon the original committal charge.
In twenty-one of these cases a reduction in the severity, determined
by the maximum possible penalty upon conviction, of the offence was
recorded, in four cases the severity of the offence increased, and in-
two cases the severity remained the same with only the nature of 'the
offence changing.

7.2.2 Committal to trial or sentence

Two hundred and twenty defendants proceeded to trial or sentehce
following committal hearings in:1984. Of these, one hundred and
seventy-six distinct defendants proceeded to sentence, whilst
forty-five distinct defendants proceeded by way of trial. One
defendant proceeded both by way of sentence and trial having entered
no plea at committal for offences charged against two complainants
and changing his plea with respect to offences against one
complainant only. Not all of those defendants who proceeded to
sentence were actually committed to sentence. Defendants appearing
in sixty-one cases (21.0 per cent) changed their plea prior to trial
and thus proceeded by way of sentence. ’

The likelihood of a person entering‘a'guilty plea either at committal
or at trial varied according to the maximum penalty of the offence on
which they were indicted. = Defendants indicted on offences for which
the maximum possible penalty exceeded twelve years were less likely
to ‘enter a plea of guilty (64.1 per cent) than persons indicted for
offences which attracted a penalty not exceeding six years
imprisonment (84.7 per cent). Gerierally, however, defendants were
more likely to proceed by way.of sentence (79.0 per cent) than by way
of trial (21.0 per cent). :

The point.of the criminal justice process at which the defendant
enters a guilty plea, has important implications for the time period
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between committal and sentence. Defendants who pleaded guilty at
committal (58.1 per cent of cases) proceeded throughout the criminal
justice process in a substantially shorter period of time than those
who did not. ' The time period between committal and sentence in-
‘direct sentence matters was 29.6 weeks whilst the time: period in
matters where the defendant pleaded not guilty ‘was 79.4 weeks
(committal to trial).

7.3. Court outcome

Section 5.2. discusses the outcomé of all cases which proceeded to
trial or sentence. In all matters where the defendant pleaded guilty
a conviction was recorded and the defendant was sentenced,
accordingly. In five cases, however, the defendant was not sentenced
on either the principal indicted offence or on all offences charged.
With trial matters, defendants were acquitted in thirty-two (52.4 per .
cent) of the sixty-one cases. ' In twenty-three cases the defendant
‘was convicted of all offences, whilst in. six cases the defendant was -
convicted on some offences and acquitted.of others. .The more serious
the offence (in terms of maximum penalty possible) the more likely
the defendant was of being convicted of the principal indicted
offence.

In total, the greater proportion of cases for which there was a
committal hearing in 1984 resulted in the conviction of the defendant
(89.0 per cent). Of the 220 distinct defendants who proceeded beyond
committal, 197 (89.5 per cent) were convicted of one or more offences
on which they were indicted. Twenty-three defendants were acguitted
of all.charges upon which they were indicted. - .

7.4. . Sentencing practices

Non-custodial sentences were imposed by the sentencing judge in the-
majority of cases (56.7 per cent) in which ‘the defendant was -
convicted of sexual offences against children. The majomity of these.
non-custodial sentences were bonds (121 cases)., In thirteen cases
the sentence imposed was a community service order and in one case'-
the offender was sentenced to the rising of the court. 1In all cases
where a good behaviour bond was imposed on the offender the’
conditions attached to the sentence was recorded. 1In only eight
cases (6.0 per cent) was the defendant sentenced to be of good

" behaviour conditional upon their agreement not to reside with the
complainant. In fifteen cases (11.2 per cent) the defendant was
sentenced to be of good behaviour on the condition that they not
approach the complainant. Substantially mofe cases involved the
defendant being sentenced to be of good behaviour subject to the
supervision of the-Probation and Parole Service (69.4 per cent) or
conditional upon the defendant entering treatment or therapy (40 3
per cent). :
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Custodlal gentences :were lmposed upon defendants in 113 cases. (41. 3
per. cent) in which the .offence was:proved." The medlan sentence'
length was 52.1 months. ‘In six cases (3 ‘5 per ‘cent) the defendant. . .
was sentenced to periodic-detention and in-all but three cases was a
non-probation/parole period was set.. ‘In.only one. of ‘these cases dld
the sentencing judge décline :to set a‘non-parole perlod.

The likelihood of a defendant being given a custodial sentence rather
than a non-=custodial sentence varied with maximum penalty of the
offence. Defendants in cases where the maximum penalty possible upon
conviction exceeded thirteen years' imprisonment were least likely to
be given a non-custodial-sentence whilst defendants in cases where
the maximum posgible’ penaity :did rot exceed six yedrs were least
llkely to be given-a custodial sentence.

7.5. Compensation

Very few complainants were: recorded as having made an application to
the court. for a compensation award::  In fact in.only 16.7 per centv
(52 distinct complainants) of cases was an application for
compensation made. In ten cases, involving 10 distinct complalnants,
unsuccessful applicatlons for compensation: were made to the court,
the remainder being successful. ) : ' ; ‘

7.6. Conclusion . v R A AR : .

Of the 324 cases for which there was a:committal hearing in 1984, 319
were committed to trial or sentence. : Of these 319, twenty-eight
cases did not proceed to trial or sentence either because the case
was. "no billed”, the defendant died or absconded, the case was

- remitted to the local court, or simply because there were no further
proceedings for undetermined reasons. Thus of the original 324 cases
for which there was a committal hearing in 1984, 291 actuallx
proceeded beyond commlttal.~

Successful convictions were reached in -259 cases with acquittals as a
result of trial by jury occurring in 32 cases: Custodial sentences
were imposed in 113 cases and non—custodlal gentences were impoaed in
146 cases. . . o .

Stated in terms of distihct defendants, 240 distinct defendants were’
committed to trial or sentence in 1984 for child sexual assault
offences, Of these defendants, twenty did not proceed to
trial/sentence following the discontinuation ‘of their matter. In
total then 220 defendants-‘proceeded beyond committal. —Successful
convictions were secured against 197 distinct defendants. . One
hundred and"fifteen defendants’ were sentenced with non-custodial
penalties with the remaining 82 receiving custodial sentences.
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2 | Act No. 7, 1984.

Crimes (Amendment).

BE it.enacted by the Quecn’s Most Excellent Majesty, by and with the advice
and consent of the Legislative Council and Legislative' Assembly of New
South Wales in Parliament assembled, and. by the authority of the same, as
follows:—

Short title.

1. This Act may be cited as the “Crimes (Amendment) Act, 1984",

Commencement.

2. (1) Sections 1 and 2 shall commeﬁce on the date of assent to . this
Act. R : ;

(2) Except as provided by subsection (1), this Act shall commence
on such day as may be appointed by the Governor in respect thereof and
as may be notified by proclamation published in the Gazette.

*

Amendment of Act No. 40, 1900. . .

3. The Crimes Act, 1900, is amen&ed 'in ;the manner set forth in
Schedule 1. o

SCHEDULE 1.°
(Sec. 3.)

AMENDMENTS TO THE CRIMES AcT, 1900,

(1) (a) Section I, matter relating to Part 1II—
(i) Omit “78F", insert instead “80".
(ii) Omit (10} Unnatural offences.—-ss. 19-818.".



=99 -

Act No.- 7, 1984, - , 3

- Crimes (Amendment).

SCHEDULE |—continued.
AMENDMENTS TO THE CRIMES Aér. 1900—continued.

(b) Seclibn 1, matter relating to Part XV]— R

Omit “579", insert instead “580". o
- (2) Section 4 (4)—
After section 4 .(3), insert:—

(4) In this Act, except in so:far as the context or subject-matter
otherwise indicates or requires; a reference to an offence mentioned

in a specified provision of this Act that has been amended or repcaled ‘
is, or includes, a reference to an offence mentioned in the provision.

as m force -before its amendment or rcpeal e

(3) Section 62 (2)—
At the end of section 62, insert:—

(2) -In this Act, “carnal knowledge" includes sexual connection. -

occasioned by the penctration of the anus :of a female by the penis of
any person, or the continuation of that sexual connection.

(4) Sections 78G-78T—
After section 78F, insert:— ‘
Definition of “homosey‘ma‘l' intercdurse” for sections 781-780.

78G. In sections 78H-780, “homosexual -intercourse” means—

(a) sexual ‘connection .occasioned by the penetration of the anus

of any male person by the penis of any person;

(b) “sexual connection occasioned. by thc introductiun of any par!
of the penis of a person into the. mouth of another male
person; or

(c): the continuation of homosexual . intcrcourse as defined in .

paragraph (a) or (b).

N



100 =g

Act No. 7, 1984.

Crimes.( A;mendni)elil).

'SCHEDULE 1—continued, -
AMEND\M‘ENT-S TO THE CRIMES.ACT, 1‘900¢—comi\n;ugd.;,v .

Homosexual intercourse with rhale under 10 (cf. 5. 67). .

78H. A malc person who has homosexual intercourse with a male "_
person under the age of 10 years shall be liable to penal servitude

for life.

Attempt, or assault with intent, to have homosexual intercourse with

“ ‘male under 10 (cf. 5. 68).

‘ 781 A male’ person who attempts to have homosexual mtercourse
with a male person under, the age of 10 years,. or assaults any . such
male_ person with intent to have homosexual intercourse with "him,
shall be liable to penal servitude for 14 years,

.. -Trial. for . homosexual intercourse oﬁence—-male in fac( between 10 -

and 18 (cf ss. 69, 70). ) o RSP
78J. (1) Where on the trial of a male person for ha'viné homo-
sexual intercourse with a male person under the age of 10 years, the

jury is satisfied that the secondmentioned person was of or above that. -

age, but under the age of 18 years, and that the accused had homo-
sexual intercourse with that person, it may acquit him of the; offence
charged and find him guilty of an offence under section 78K and
he shall be liable to pumshment aecordmgly )

(2) Where on the trial-of a male person for- having. homo-
sexual intercourse with a male person under the age of 10 years, the
jury is satisfied that the secondmentioned person was of or above that
age, but under ‘the age of 18 years, but is not satisfied that the
accused had homosexual intercourse with that | person, a.nd is satisfied
that he was guilty of an offence under section 78L, it ‘may acquit
him of the offence charged and find him guilty of-an offence under
section 781, and he shall be liable to punishment accordingly.
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‘Act No. 7, 1984. s

Crimes (Amendment).

SCHEDULE 1=—continued.
AMENDMENTS TO THE,_CRIMES' Act, 1900—continued.

Homosexual intercourse ‘with male between 10 and 18 (cf. s. 71).

<78k. A male person who has hoiﬁo‘sexual intercourse with a- male
person of or above the age of 10 years, and under the age of 18
years, shall be liable to penal servitude for 10 years. -

Attempt, or assault with intent, to have homosexual intercourse with
male between 10 and 18 (cf. 5. 72). -

78L. A male person who attempts to have homosexual intercourse
_with a male person of or above the age of 10 years, and under the
age of 18 years, or assaults any such male person with intent to have
homosexual intercourse with him, shall be liable to penal servitude
for 5 years.

Homeosexual intercourse with idiot or imbecile (cf. s T2A).

78M. A male person'who, knowing a male person to be an idiot or
imbecile, has or attempts to have homosgxual intercourse with him.
shall be liable to penal servitude for 5 years,

Homosexual intercourse by teacker, &c. (cf. s. 73).

. 78N. A male person who, being a schoolmaster or other teacher, or
. a father, oc. step-father, has homosexual intercourse with any male
person of or above the age of 10 years, and under the age
of 18 years, being his pupil, son or step son. shall be liable to penal ..
servitude for 14 years.

Attempt, or assault with intent, to have homosexual inlercodfse with
pupll &c. (cf. s. 74).

- - 780. A male person who being a schoolmaster or other teacher, or

a father, or-step-father, by:any means attempts to have homosexual
intercourse with any male person of or above the age.of 10 years,
and under the age of 18 years, being his pupil, son or step-son, shall
be liable to penal servitude for 7 years,
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Act No. 7, 1984:

Crimes (Amendment).

SCHEDULE 1——continued.
AMENDMENTS TO THE CRIMES AcT, 1900—continued.
Alternative charge (cf. s. 75). |

78p. Nothing in section 78N or 780 prevents-a schoolmaster,
teacher, father or.step-father from being prosecuted under sccuon
78k or 78L.

Acts of gross indecency (cf. s. 814).

";SQ. (1) Any male person who commits, or is a party to the
commission of, an act of gross indecency with a male person under
the age of 18 years shall be liable to imprisonment for 2 years.

(2) Any person who solicits, procures, incites or advises any
male person under the age of 18 years to commit or to be a party
to the commission of an act of homosexual intercourse, or an act of
gross indecency, with a male person shall be liable to imprisonment

- for 2 years.

Consent no defence in certain cases (cf. s. 77).

78r. The consent of a-male person the subject of the charge shall
be no defence to any charge under section 78H, 781, 78k, 78L,:78M,
78N,780 or 78q.

Proceedings in camera in certain cases (cf. 5. 774)._

78s. Any proceedings or any part of any proceedings in respect of
an offence under section 784, 781, 78K, 78L,.78M, 78N, 780 or 78¢Q
or of an offence of attempting, or of conspiracy or incitement, to
commit an offence under any of (hOSC sections shall, if the Court so
directs, be held in camera.
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" Act No. 7, 1984, 7

Crimes (Amendmenl). .

SCHEDULE 1—continued.
AMENDMENTS TO THE CRIMES ACT, 1900-—continued.
Limitations (cf. ss. 78, 78F).

.. 7871. (1) No prosecution in respect of ‘any offence under section
78k or 78L. shall, if the person upon whom the offence is alleged to
have been committed was at the time of the alleged offence over the
age of 16 years and under the age of 18 years, be commenced after
the expiration of 12 months from the time of the alleged offence.

(2) No prosecution for an offence under section 78H, 781,
78k, 781, 78Mm, 78N, 780 or 78q or for an offence of attempting, or of -
conspiracy or incitement, to commit an offence under any of those
sections shall, if the accused was at the time of the alleged offence
under the age of 18 years, be commenced without the sanction of the-
Attorney General.

(5) Italicised heading before section 79—
Omit the heading.

(6) Section 79—

~ Omit “Whosoever commits the abominable crime of buggery, or
bestiality, with mankind,,or with any animal, shall”, insert instead
“Any person who commit$ an act of bestiality with any animal shall”

(7) Section 80— -

Omit “Whosoever attempts to commit the said abominable crime, or
assaults any person with intent to commit the same with-or without
the consent of such person, shall”, insert instead “Any person who
attempts to commit an-act of bestiality with any animal shall”.

(8) Sections 81-81B—

Omit the scctions.
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8 : ' - Act No. 7, 1984.

" Crimes (Amendment). k e ,

SCHEDULE 1—continued.
AMENDMENTS TO THE CRIMES ACT, 1900—continued.

(9) Section 418 (1)—

After “inclusive,”, insert “or under sections 78H to 78q inclusive,”.

(10) Section 476 (6) (d)—
After “61,", insert “78Q,".

(11) Section 578 (1)— .
After “78B,", insert “78H, 781, 78K, 78L, 78M, 78N, 780, 78Q,"..

(12) Section 580—

After section 579; insert:—

Certain charges not to be brought at common law.

580. A person may not be charged with any common law offence
in.respect of any act committed upon or in relation to another person,
being an act which could, but for the amendment of sections 79 and
80 and the repeal of sections 81, 81a -and 818 by the Crimes
(Amendment) Act, 1984, have beén the subject of a charge for an
offence under any of those sections.

In the name and on behalf of Her Majesty I assent to this Act.

J. A. ROWLAND,
. Governor.
Government House, )
Sydney, 31st May, 1984.

BY AUTHORITY .
D. WEST, GOVERNMENT PRINTER, NEW SOUTH WALES—{984
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CRIMES (CHILD ASSAULT) AM‘ENDMENT BILL 1,985

EXPLANATORY NOTE

(This Explanatory Note relates to this Bill as introduced into Parliament)

The following Bills are cognate with this Bill: 7
Community Welfare (Child Assault) Amendment Bill 1985;
Qaths (Children) Amendment Bill 1985; »
Evidence (Children) Amendment Bill 1985;

Pre-Trial Diversion of Offenders Bill 1985.

Thew objects of this Bill are—

(a)

®)

(c

~

(d

—

to make it an offence to have sexual intercourse (in its broadest sense) wjth
any child under the age of 16 years, instead of the offence currently relating
only to carnal knowledge of a girl under that age;

to omit provxsxons in the Principal Act relating to the giving of evidence by
children in- cases such as. carmal knowledge, which provxsnons will - be
unnecessary upon the insertion into the Oaths Act 1900 of provisions relating
to evidence by children; :

to extend the application of certain proccdliral and evidentiary provisions in
the Principal Act (which presently apply to cases of sexual assault of adults)
to cases of child sexual assault;

to make the spouse of an accused compellable to give evidence in cases of child

assault as well as in cases of domestic violence;

()

to make it clear that the needs of a child are to be considered in a

. determination to ¢losé the court in child sexual assauit proceedings, including

the need of the child to have a “‘support’™ person exempted from the court’s’

" direction; and

N

306413

to ensure that provisions of the Child Welfare Act 1939 (and, when
commenced, the Community Welfare Act 1982) prohibiting the publication of
material which may identify a child will prevail over any request by an accused
to make evidence available for publlcatlon

365— " (50¢)
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Clause. 1 specifies the short ﬁlle of the pfoposed Act.

Clause 2 provides that the proposed Act will, with minor exceptiaons, commence
on a day or days to be appointed by the Governor-in-Council.

Clause 3 is a formal provision dealing with ‘references to the Crimes Act 1900.

Clause 4 is a formal provision specifying the- Schedules'contained in the proposed"‘g{ :

Act.
Clause 5 is a formal provision that gives effect to those Schedules

Schedule | contains amendments 10 the Prlncxpal Act in relation to proccdurc
in cases of child assault.

Schedule 1 (1) amends section 77a of the Principal Act (which allows certain
sexual assault proceedings to-be held in camera). The ameéndment makes it clear that a
court making a direction under the section may exempt a person (such as a “support™
person for a child giving evidence) from the direction. The amendment also requires a
court 1o take certain matters, particularly the needs of the child victim, into account in
determining whether to close the coun

Schedule 1 (2)-omits section 333 of the Principal-Act. Th\. section deals with false
cvidence by children and will be unnecessary as a consequence of the proposed insertion
into. the Oaths Act 1900 of provisions relating to evidence by children.

Schedule 1 (3) extends the definition of “prescribed. sexual offence™ in 'séction
4058 of the Principal Act to include child sexual assault offences as well as adult scxual
assault offences. As a result of this amendment—

(a) pursuant to section 4058 of the Principal Act, 3 Judge on the trial ofa person
for a child sexual assault offence will, if there is a suggestion that the child
delayed in making a complaint about the offence or did not make such a
complaint, be required to warn the jury that absencé of complaint or'delay in
complaining does not indicate that the allegation is false and that there may
be good reasons for hesitation or delay in,making a complaint;

pursuant to section 405c¢ of the Principal Act, a Judge on the trial of a person
for a child sexual assault offence may in an appropriate case, but will no fonger
be required to, warn the jury of the danger of convicting the accused on’ the
uncorroborated evidence of the victim;

®

~

(c) pursuant to séction 409A of the Principal Act, in committal proceedings relating

~

to a child sexual assault, any depositions of the child from previous connected -

proceedings (for examiple, in a case involving multiple assaults) may be read
as evidence and the child need not be examined on the evidence given in‘the
previous proceedings;

pursuant to section 4098 of the Principal Act, evidence relating to the sexual
réputation of the victim of a child sexual assault will be inadmissible and
cvidence relating to any sexual experience by the victim will be admissible only
in limited circumstances; and

(!

~
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(c) ‘pursuant to section 409c of the Principal Act, an accused may not, in a‘dock
- * statement, refer to any matter which is inadmissible as referred to in paragraph

(d).

Schedule | (4) is a ‘conscquential amendment to section 405¢ of the” Pnncxpal
Act resulting from the amendment made by Schedule 1 (3). :

Schedule | (5) amends section 407aA of the Principal Act so as to make the
spouse of an accused compellable to give evidence in a case where a child in the accused's
household or a child of the accused and the spouse is assaulted in the same way as the
“spouse of an accused is now compellable in a domestic. violence case. Under that section,
a spouse may only be excused from giving ‘evidénce in limited circumstances. The
amendment also clarifies the grounds upon which a spouse may be excused from giving
evidence.

Schcdulc 1 (6) omits section 418 of lhe Principal Act. The sectlon deals with the
g:vmg “of evidence by children not on oath and the corroboration of that evidence and
is omitted as a.consequence of the proposed insertion mto the Oaths Act 1900 of
provisions rclating to evidence by children,

Schedule 1 (7) amends section 578 of the PnnCIpal Act 50 as to ensure that the
provisions of the Child: Welfare Act 1939 (and, when commenced, the Communuy
Welfare Act 1982) prohibiting the publication of the name of a child involved in court
procccdmgs or of any information which may identify the child will prevail over any
request by an accused under that section to makeé evidence available for publication.

Schedule 2 contains amendments to the Principal Act in relation to offences.

Schedule 2 (1)(a) and (b} extend the application of provisions in section 614 of
the Principal Act (including the definition of “‘sexual intercourse") to provisions relating
to children. “Sexual intercourse” is defined in that section as including vagmal anal or
oral intercourse, fellatio, cunnilingus and the insertion of objects,

Schedule 2 (1) (c) inserts a provision mto section 614 of the Principal Act which
makes it clear that, for the purposes of the prowsxons relatmg to children, a reference
to a child’s being under the authonty of a person is a reference to the chlld‘s beingin
the care or under the supervxslon or authority of the persor.

Schedule 2 (2) amends section 61D of the Principal Act which creates lhc oﬂ'encc
of sexual intercourse without consent (sexual assault cafegofy 3). The amendment inserts’
a provision crcalmg an additional offence where the person with whom the:sexual
intercourde’is had is under the age of 16 years and is under. the authority of the oﬁendcr ,
The pcnalty for the offence is penal servxlude for 12 years.

Sch(.dulc 2 (3y amends section’ 6|E of the Principal Act which ‘credtes the offences
of indecént assault and -act of indecency (sexual assault category 4). The amendment
inserts 2 provisions creating additional offences where—

(a) an‘indecent assault is committed ona person under the age of 16 years wio

is ‘under the authority of the offender (penally penal scrvxtude for 6 years), ‘

and
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(b) an act of mdeccncy is committed with or towards a person undér the age of
16 years who is under the authomy of the offender (penally imprisonment for
4 ycars). .

Schedule 2.(4) amends section 61G of the Principal Act (which deals with
alternative verdicts) as a consequence of the amcndments made.by Schedule 2 (2) and

Q).

Scheduie 2 (5) inserts into thc Principal Act the followmg provisions:-

Proposed section 664 creates an offence of having sexual intercourse with a.

person under the age of 10 years. The penalty for the oﬂ'encc is penal servnudc for
20 years.

Proposed section 668 provides for attempts to commit an oﬂ'ence under
proposed section 66a. The penalty for the oﬂ'ence'is«_penal servitude for 20 years.

Proposed section 66¢ creates the following offences:

~ (a) the offence of sexual intercourse with a person over 10 years, but under
16. years of age (penalty: penal servitude for 8 years); .

(b) the offence of sexual intercourse with such a person where the person
was under the authority of the offender (penalty penal servnude for 10

years).

Proposed section 66D provides for auempts to commit an -offence under

proposed section 66¢C. The penalty for attemptmg to commit the offence is the

penalty prov1ded for the offence. ‘
Proposed section 66¢ provides for altemauve verdicts where—
(a) the j}iry is ‘not satisfied that a child is under 10 years; or
(b) the jury is only satisfied that séxual intercourse was attempted.

Schedule 2 (6) omits section 67 of the Principal Act which makes it an offence
1o have carnal knowledge of a girl under 10 years,

Schedule 2 (7) omits section 68 of the Pn‘ncipél Act which makes it an offence
to attempt to have carnal knowledge of a girl under 10 years.

Schedule 2 (8) and (9) amend sections 69 and 70 of the Pnnclpal Act which deal

with alternative verdicts on a trial for the offence of carnally knowing a girl under 10

years. The amendments are consequential upon the repeal of those offences.

Schedule 2 (10) and (11) omit sections 71 and 72 of the Principal Act which make
it an offence to have camal knowledge of a girl over 10 years but under 16 years, -or to
attempt to have carnal knowledge of such a girl,’
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Schedule 2 (12) and (13) amend sections 73 and 74 of the Principal Act so that
the offences of camal knowledge by a teacher, etc., and attempts to commit those offences
rclate only to girls of 16 years. (Where a girl is under that age, the offence may be
prosccuted under proposed section 66¢ or 66D of the Pnncxpal Act.) The pcnally for an
offence under cither of those secticns will be 8 years imprisonment.

) Schedule 2 (14) amcnds section. 75 of the Principal Act which deals wilh an
alternative charge for the offence of carnally knowing a girl over 10 years but undeér 16
years. The amendment is consequential upon the other amendments made by Schedule
2,

Schedule 2 (15) substitutes section 77 of the Principal Act which provides that
consent is no’ defence except in certain cases where ‘the child is over 14 years and is
believed 10 be over 16 years. The proposed section, -as substituted, re-enacts those
provisions with changes necessary as a consequence of the other amendments made by
Schedule 2.

Scheditile 2 (16) makes consequenua] amendmenls to section 77A of the Principal
Act which allows cenain procecdings to be held in camera. The amendments are .
necessary as a result of the other amendments made by Schedule 2. ".

Schedule 2 (17) makes consequential amendments to section 78 of the Principal
Act which prevents a prosecution for an offence of carnally knowing a girl under 16 years
being commenced after 12 months. The amendments are necessary as a consequence of
the repeal of that offence and the creation of the offence of having sexual intercourse
with a person under 16 years. .

Schedule 2 (18) amends section 784 of the:Principal ‘Act which deals with the
offence of incest. (The amendment prevents a prosecution under that section in a case
which could be prosecuted under proposed section 66A or-66¢.)

Schedule 2 (19) amends section 78k of the Principal Act by way of statute law
revision consequentially upon the otheér amendments made-by Schedule 2.

Schedule 2 (20) amends section 476 of the Principal Act which makes provision
for certain indictable offences to be disposed of summarily with the accused’s consent.
The amendment is consequential upon the repeal of offences relating to carnal knowledge
of a girl- under 16 years and the creation of offerices relatmg to ‘sexual intercourse of a
person under that age.

Schedule 2 (21) amends section 578 of the Pnncnpal Act which allows a-Judge
to prohibit the publication of certain evidence. The amendment is consequential upon
the other amendments made by Schedule 2, -
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Crimes (Ciula’ Assault) Amendment 1985 .

BE it enacted by the Queen s Most Excellent Majesty, by and with the

advice and consent of the Legislative Council and Legislative Assembly of
New South Wales in Parllamem asscmbled and by the authority of the
same, as follows . :

Short title
1. - This Act may be cned as the “Crimes (Chlld Assault) Amendment
; Act 1985,
Commencement
2. (1) Sections ! and 2 shall commence on the date of assent to- this Act.
(2) Except as provided by subsection (1), the several provisions of this

Act’shall commence on such day or days as may be appointed by the.

Governor and notified by proclamation published in the Gazette.

Principal Act . : .
3. The Crimes Act 1900 is referred to in this Act as the Principal Act.

Schedules
4. This Act contains the following Schedules:

SCHEDULE 1—AMENDMENTS TO THE PRINCIPAL ACT IN
RELATION TO. PROCEDURE IN CASES OF. CHILD
ASSAULT

SCHEDULE 2—AMENDMENTS TO THE PRINCIPAL ACT IN
RELATION TO OFFENCES

Amendment of Act No. 40, 1900

5. The Principal Act is amended in the manner set forth in Schedulcs
1 and 2. .
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Crimes (Child Assault) Amendment 1985

SCHEDULE 1 ’
’ (Sec. 5) )

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT

5 (1) Section 77A (Proceedings in camera in certain cases)—
At thc_: end of section 77A, insert:

(3) Where, under this section, the Court directs that
proceedings or a part of any proceedings be held in camera, it
may, either absolutely or subject to.conditions, exempt any

10 person from that direction to the extent necessary to allow that-
person to be present as a support for a person giving evidence
or for any other purpose which the Court thinks fit.

(4) ‘A Court may make a direction under this:section on its
own motion or at the request of any party and, in determining
IS whether to make such a direction in proceedmgs in respect of an
offence alleged to have been committed upon a child under the
age of 18 years, the Court shall consider—

(a) the need of the child to have any person excluded from.
those proceedings;

20 (b) the need of the child to have;any person present in those
proceedings;

(c) the interests of justice; and -
“(d) any other matter. which the Court thinks relevant
(2) Section 333 (False evidence by child not on oath)—
25 Omit the section. k L

(3) Section 4058 (Warning to be given by Judge in relation to lack of ‘
complaint in certain sexual cffence proceedings)— ‘

- Omit subsection (1), insert instead:
(1) In this section—
30 “prescribed sexual offence” means—

(a) an offence under section 618, 6lc, 61D, 61E, 664,
668, 66C or 66D; or
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Crimes (Child Assault) Amendment 1985

SCHEDULE l—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT—continued

(b) an offence of attempting, or of conspiracy  or
incitement, to commit an offence referred to in
paragraph (a)

(4) Section 405¢ (Judge not required to warn jury against convicting person
of certain sexual offences)—

“(a) At the end of subsection (3) (a), insert “‘or”. -
(b) From subsection (3) (b), omit “or”. 4
{¢) Omit subsection (3) (c).

(5) Section 407aa (Compellability of spouses to glve evidencé in certain
proceedings)— . : //

(a) From subsection (1) (a), omit “and”. ' ‘ '\
“(b) ‘At the end of subsection (1) (b), insert:
- sand R
(c) a reference to a child assault offence is a referenéc to—

(i) an offence under, or ' mentioned in, section 19, 24,
27, 28, 29, 30, 33, 334, 35, 39, 41, 42, 43, 44, 46,
47, 48, 49, 38, 59, 61, 618, 61¢C, 61D, 61E, 664,
66B, 66C, 66D, 493 0i"494 committed upon a child
under the age of 18 years; or

(ii) an oﬂ‘ence of attemptmg, or of conspiracy or
incitement, to commit an offence referred to in

subparagraph ).
(c) After subsection (2), insert:

(2A) Except as provxded in subsection (3), the husband or wife
of an accused person in a criminal proceeding shall, where the
offence charged is a child assault offence (other than an offence
constituted by a negligent act or omission) committed upon—"

(a) achild vli\'/ing in the household of th‘é,lé(:cuSgd person; or
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Crimes (Child Assault) Amendment 1985

SCHEDULE |—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT—continued

it

-(b) a child who, although not hvmg in the household of the
accused person, is a child of the accused person and that
husband or wife,

be compellable to give evidence in the proceeding in every Court,
5 either for the prosecution or for thé defence, and without the”’
consent of the accused person. I :

(d) -In subsection (3), after “(2)", insert “or (2a)".
(e) Omit subsection (4), insert instead:

(4) A Judge or Justice may excuse the husband or wife of an
10 accused personi from giving evidence for the prosecution as
referred to in subsection (2) or (2a) if satisfied that the application
to be excused is made by -that husband or wife freely and
indépendently of threat or any other 1mproper influence by any

person and that—

15 ... (a) itis relatively unimportant to the case to establish the facts
in relation to which it appears that that husband or wife
is to be asked to give evidence or there is other evidence
available to establish those facts; and

(b) the offence with which the accused person is charged is of
20 a minor nature.

(6) Section 418 (On heahng of a charge for certain offences, evidence not on
oath may be received in case of children of tender years, but such evidence
maust be corroborated)— .

Omit the section.
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SCHEDULE 1—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO )
PROCEDURE IN CASES OF CHILD ASSAULT--continued

(7) Section ‘578 (Publication of evidence may be forbidden in certain cases)—

After subsection (2), insert:

(3) The provisions of this section are subject to any Act or law -

under which evidence relating to a child under the age of 18

5 years, or a report or account of that evidence, may not be
) publlshed
SCHEDULE 2.
(Sec. 5)
AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
10 OFFENCES . '

) Secuon 61a (Deﬁnltlon of sexual intercourse, etc.)—

(a) From subsection (1), oniit “this section and sections 6lB 6ic and
61D, insert instead “secuons 61A—66E".

(b) From subsection (2), omit “61B, 61c and 61D”, msen instead
15 “61B-66E".

(c) After subsection (4), insert: .
(5) For the purposes of sections 6!D-66E, a person is under

the authority of another person if the person is in-the: care, or-

under the supervision or authority, of the other person.

20 (2) Section 61D (Sexual assault category 3—sexual interccurse wlthout
consent)— ,

(a) After subsection (1), insert:

(1a) Any person who has sexual intercourse thh another person
who-—

25 . (@ is under the age of 16 years; and
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SCHEDULE 2—contmued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
‘ OFFENCES-——conlmued e

(b) is (whether ‘generally - or at the time of the sexual
intercourse only) under the authority of the person,
without the consent of the other person and who knows that the
other person does not consent to the sexual intercourse shall be

liable to penal servitude for 12 years.

(b) From subsections (2) and (3), omit “subsec‘tion (1)” wherever
occurring, insert instead *‘subsections (1) and (1A)”.

(3) Section 61E (Sexual assault category 4——mdeoent assault and act of
- indecency)— ‘

(a) From subsection (1), omit “or, if the other person is under the
age of 16 years, to penal servnudc for 6 years™.

(b) After subsection (1), msert
(IA) Any person who assaults another person who—
(a) is under the age of 'l6:ye'{1rs; and-

(b) 1s (whether generally or at the time of the assault only)
under the autlhority of the person,

and, at the time of, or immediately before or after, the assault,
,commits an act of indecency upon or in the presence of the other
. person, shall be liable to penal servitude for 6 years.
(c) After subsectlon (2) msert

(2A) Any person who commits an act of mdecency with-or
towards a person who—

(a) is under the age of 16 years; and

(b) is (whether generally or at the time the act is éommitled
only) under thie authority of the firstientioned person,

e

Vit e

i

s
/{/
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SCHEDULE 2-—contmued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO

OFFENCES—-—contmued

or who incites any such person to an act of indécency with that \
or another person shall be liable to 1mpnsonmem for 4 years.

(4) Section 6lG (Alternative verdlcts)——

@

(b)

In subsection (2), after “section 61D”, insert “‘committed before
the commencement of Schedule 2 to the Crimes (Chlld Assault)
Amendment Act 1985”. R

* After subsection (2), insert:

(2A) Where on the trial of a person for an offence under mction
61D (1) committed on or after the commencement of Schedule 2

‘to the Crimes (Child Assault) Amendment Act 1985 the jury is

satisfied that the person upon whom the offence was alleged to
have been committed was under the age of 16 years, but above
the age of 10 years, and that the accused had sexual intercourse
with the person but is not satisfied that the sexual intercourse was
had without the person’s consent, it ‘may find the accused not
guilty of the offence charged but guilty of an offence under section

~ 66c (1), and the accused shall be liable to punishment accordingly.

(2B) Where on the trial of a person for an offence under section
61D(1A) the jury is not satisfied that the accused had sexual
intercourse without the consent of the other person but is satisfied
that the accused is guilty of an offence under section 66c (2), it
may find the accused not guilty of the offence charged but guilty
of an offence under section 66c (2), and the accused shall be liable
to pumshment accordmgly

(2¢) Where on the trial of a pérson for an offence under section
61D (1A) or 61E (1A) or (2A) the jury is not satisfied that the
accused is guilty of the offence charged but is satisfied that the
accused is guilty of an offence under section 61p (1) or 61 (1) or
(2), as the case may require, it may find the accused not guilty of

. the offence charged but guilty of an offence under section 61D (1)

or 61E (1) or (2), as the case may be, and the accused shall be
liable to punishment accordingly.
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SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACTIN RELATION TO
OFFENCES—continued

(5) Sections 66A~66E—
After section 66, insert;

Sexual intercourse—child under 10

66a. Any pemony who has‘ sexual m\fercoﬁrse'wﬂh another
person who is under the age of 10 years shall be hable to penal
servitude for 20 years, :

Attempting, or assaulting with intent, to have sexual intercourse
with child under 10

668. Any personi who aitempts to have sexual mtercourse with
.another person who is under the age of 10 years, or assaults any
such person with intent to have sexual mterooutse, shall be liable

“to penal servitude for 20 years. - .

Sexual mtercourse——chlld between 10 and 16 -

66¢c. (1) Any person ‘who has sexual intercourse with another’ '
person who is of or above the age of 10 years, and under the age
.- of 16 years, shall be liable to penal servitude for 8 years.

(2) Any person who has sexual 1nteroourse with another person
who—

(a) is of or above the age of 10 years, and undcr the age of
16 years; and.

(b) is (whether generally “or "at the time of the sexual
" intercoursé only) under the authority of the person,

shall be liable to penal servitude for 10 years.

Attempting, or assanltmg with intent, to have sexual intercourse '
with child between 10 and 16 ,

" 66D.. Any person who attempts to commit an oﬁ'ence ‘under
section 66¢ upon:another person who is of or above the age of
10 years, and under the age of 16 years, or assaults any such
person with intent to commit such an offence, shall be liable to
the penalty provided for the commission of the offence.
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SCHEDULE 2—coniinued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
: OFFENCES-—continued - ~

Alternative verdicts

66E. (1) Where on the trial of a person for an oﬁ'ence under

section 66A the jury is not satisfied that the other person upon

whom the offence was alleged to have been comnutted was under

5 - the age of 10 years, but is satisfied that—
(a) the other person was under the age of 16 years; and

(b) the accused had sexual mtercourse with the other

person,
it may find the accused not guxlty of the offence charged but

107 - guilty of an offence under section ‘66¢ (1), and the accused shall

be liable to punishment accordingly.

(2) Where on the trial of a person for an offence under section

-66a the jury is not satisfied that the other person upon whom

the offence was alleged to have been committed was under the

15 - age of 10 years or that the accused had sexual intercourse w1th
: the other person, but is satisfied that—

(a) the other person was under the age of 16 years; and
. (b) the accused is guilty of an offence under section 66D,

. it may find the accused not guilty of the offence charged but
20 .~ - guilty of an offence under section 66D, and- the accused shall be
liable to punishment accordingly. ;

(6) Section 67 (Csrnally knowing glrl under 10)—
Omit the section.

(7) Scction 68 (Attempting, or assaulting wnth intent, to earnally know girl

25 under 10)—
Omit the section.
(8) Section 69 (Trial for camnal knowledge—girl in fact over 10)—

(a) Omit “carnally knowing a girl under the age of ten years", insert
instead “an offence under section 67",

30 (b) ‘Omit “she was of or above that age", msert mstead “the girl was
of or above the age of ten years”.
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~SCHEDULE 2-——contmued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION-TO
' OFFENCES-—continued

(9) Section 70 (Trial for carnal knowledge—rverdict of assault with intent)—

(a) Omit “camally knowing a girl under the age of ten years”, insert
instead “an offence under section 67"

-.(b) Omit “she was of or above. that: age insert instead f‘the girl was
5 of or above the age of ten.years”™. da e ‘

(10} Section.71 (Carnally knowing girl between 10 and 16)—
Omit the section. :
(11) Section 72 (Attempts)—
. Omit the section. SRS ,
10 (12) Section 73 (Carnal knowledge by teacher, etc. )—

(a) Omit “of or above the age of ten years, and under the ~age of

seventeen years”, msert instead “of !he age.of 16 years”.
k (b) Omit “fourteen years”, insert m_stead 8 years”.
(13) Section 74 (Attempts)—‘

15 - {(a) Omit “of or abOVe the age of ten years and under the,age of
seventeen years”, insert instead: *‘of the age of 16 years”.

(b) Omit *‘seven years”, insert instead “8-years”. "
(14) Section 75 (Alternative charge)—

After “‘section 747, insert “‘as respecuvely in -force before the *

20 . commencement of Schedule 2 to the l,nmes ‘(Child Assault)
Amendment Act 1985, : .

(15) Section 77—
Omit the seetion, insert instead:

Y Lo P £ . . R . Lol

Consent no defence in certain cases

25 ' 77.. (1) Except as provided by subsection (2), the consent of

the child or other, person to whom the charge relates shall be no
defence to a charge under section 61 (14), (2) or (2a), 664, 668,
66¢c, 66D, 67, 68, 71, 72, 72, 73; 74 or 76a or, if the child to
whom the charge relates was under the age of 16 years at the

30 -time the offence is alleged to have been commmed ‘toa chargc L

under section 61E (1) or 76..
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SCHEDULE 2-—continued
/
|

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES—contmued ‘ ~

. 1;1

' /

(2) It shall be a sufﬁcivenf defence to a charge which renders a

. person liable to.be found guilty of an offence under section 61g
{14), (2) or (24), 66c, 66D, 71, 72 or T76A or, if the child to whom y

the charge relates was under the age of 16 years at the time the
5 offence is alleged to have been committed, to a charge under
' . section’ 61€ (1) or 76 if the person charged and the child to whom
the charge relates are not both male and it is made to agpear to |/
the court or to the jury before whom the charge is brought that—- e

(a)_ the child t6' whom .the charge relates was over the age of

10 - =14 years at the time the offence is alleged to have been
Pt ~ . committed; o i

(b) the Chlld to whom the charge relates consented to the

< commission of the offence; and.:
" (c¢) the person so charged had, at the time the oﬁ'ence is alleged
to have been committed, reasonable causé to believe, and
did -in. fact believe, that the child to whom the charge

15 ;
relates was of of above the age .of 16 years.

(16) Section 77a (Proceedings in camera in certain: cases)—
(a) From subsection (1), omit “66,”, insert instead “63, 65, 66, 66A

20 66B, 66C, 66D,”.
(b). From subsectlon (1), omit “73 or 74", insert mstead “73, 74 76

or 76A”.
(c) Omit subsection (2).
(17) Section 78 (Limitation)— o
25 Omit “71 or 72, or under section 76 as in force at any time
before the commencement of Schedule 1 to the Crimes (Sexual
Assault) Amendment Act, 1981,”, msert mstead “66C ( l), 66D,
7L, 72 0r.76".
(18) Section 78 (Incest)— '
insert “a female of or above the age of 16

30 Before “his mother”,
years who is”.
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SCHEDULE 2———contmued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO-
: OFFENCES—continued .

(19) Section 78 (Rape or attempt——verdict of incest or attempt)—
Omit. “as in force at any time before the commencement of

Schedule 1 to the Crimes (Sexual Assault) Amendment Act, -

1981, or section 65 as so in force,”, insert instead “‘or 65”.

5 (20) Section-476 (Indictable offences pumshable summnnly with consent of
accused)—.

Omit subsection’ (6) (b), insert instead:

(b) any offence mentioned in section 61k, 66¢ (1), 66D, 71,

S 72, 76 or 764, where the person upon whom the offence
10 was committed was at the time of the commission of the
offence of or above thc age of 14 years;

(21) Section 578 (Publication of ewdence may be forbidden in oermm cases)—

(a) From subsection (1), omlt “66,”, insert instead “63, 65, 66, 66A,
668, 66cC, 66D,”

15 - (b) In subsection (l), after “74,”, insert 76, 76A,".
(c) Omit subsection (1A). '

8Y AUTHORITY
D. WEST, GOVERNMENT PRINTER, NEW SOUTH WALES—1985
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APPENDIX 2

page 1.
CHILD SEXUAL ASSAULT LEGISLATION MONITORING PROJECT
Court Procedures Coding Form

CASE DETAILS

Incident type.

(Incident is relative to one set of circumstances)

1,

(Enter the number of complainants in the first box and the number

of suspects in the second box e.g.

One ‘complainant, one suspect = 11

one compléinant ‘two 'suspects = 12

two complalnants, one suspect = 21 etc.
-Don”t know = 99

Case identification number

(Do not write in this space will be coded later)

.
i

Complainant ID

Use a different. number for each complainant in THIS case

‘e.g. FIrst complainant = 1, second complainant = 2 ettc.

Suspect ID

Use 'a different number for each suspect in THIS case
e.g. First suspect = 1, Second suspect = 2 etc.



10.

S 1l.

12.

13.

14.

15.
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‘page 2
COMMITTAL MATTERS @

Complainants Name

Family Name

Given Name

Suspects Name
Family Name

Given Name ‘ N

Paper Committal? .
(1=Yes, 2=No, 3=Part paper, 9=D/K)

Date of Committal outcome (DD-MM-YY)

Court : '(coded later)

Magistrate . (coded later)

Plea to Principal Offence :
(1=Not guilty, 2= Guilty, 3=No plea, 4=Ex parte,

Did the complainant give evidence?
(1=Oral, 2=Deposition, 3=No, 9=D/K)

Did the complainant make a declaration etc.?

(1=Declaration, 2=Affirmation, 3=Oath, 4=Unsworn, 8=N/A 9=D/K)

Was the complainant cross examined?
(l=Yes, 2=No, 8=N/A 9=D/K)

Was a .spouse compelled to pive evidence?
(1=Yes, 2=No, 3=Granted exemption 9=D/K)

9=D/K) -
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16, Was the prior sexual experience or reputation
of comp151nant raised? :
(1=Yes, 2=No" @xD/K)

. .(NOTE: This includes the absence of prlor
sexual experience etc.) ., = ¢

LA

Raised by defence
Raised by prosecution
In record of interview

Raised otherwise

17. Was any of this material allowed?
(l=Yes, 2=No, 8=Not applicable, 9=D/K)

When raised by defence
When raised by prosecution
When in record of interview

When raised otherwise
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18. Means by which any such material was admitted

19.

20.

21.

(regardless of source)

(NOTE: Code very reason for acceptance
1l=Yes, 2=No, 9=N/A)

'18.1 Sexual experience or activity "at or about
the relevant time."

18.2 Sexual experience or activity "in a connected
set of circumstances”.

18:.3 Sexual intercourse contested and history is
-evidence of the presence of semen, pregnancy,
disease or injury.

18.4 Diseasé in complainant, absent in accused,

18.5 Disease in the accused, absent in complainarnt.

-18.6 Where it is alleged that complaiﬁt was made. after

tive discovery of pregnancy or disease.

18.7 Where prosecution argues complainant had a
certain sexual experience (or lack) or activity
(or lack).

18.8 Allowed without challenge or justificétion.

18.9 Other (specify)

Was delay or absence of complaint raised?
(1=By defence, 2=By prosecution 3=By defence and prosecution
4=No 9=D/K)

Was the complainants evidence heard in camera?
(1=Yes, 2=No, 8=N/A, 9=D/K)

Was a support person excluded from the order closing the court?

(1=Yes,. 2=No, not excluded, 3=No, none available
(4=No, none required, 8=N/A, 9=D/K)

[:]1L
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22.

23.

24.
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Was an order made;prohibiting publication of
identifying information?
(1=Yes, 2=No, 9=D/K)

Was the suspect on bail at time of THIS court:appearance?
(1=Yes, 2=No, in custody, 3=No, dispensed with
8=N/A 9-D/K) ‘ '

23.1 Bail conditions (1nd1cate ALL condltlons
relating to the suspect s conduct):. BE

(1=Yes, 2=No, 3=N/A 9=D/K)
Not to approach complainant/home etc.

"Not to reside with complainant etc.

Accused must reside-at given place. . : i

Reporting conditions.

" other (specify)

Was the suspect on bail at time of FIRST (committal)

court appearance?

(1=Yes, 2=No, in custody. 3=No, dispensed with, : o
8=N/A 9=D/K)’ o

24.1 Bail conditions (indicate ALL conditions
relating to the suspect’s conduct). :

(1=Yes, 2=No, 3=N/A 9=D/K)

Not to approach complainant/home'etc.
Not~tokr%si59 wifh’complainaﬁt eﬁc.
Accﬁsed must reside at giveh place.
Repérting coﬂditions.

Other (specify)

O,
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0

25. Was: the suspect previously gfanted POLICE bail

26. Total number of charges and total number of offences
laid against suspect with respect.to this complainant?

27.

28.

29.

in respect of this»matter? o .
(1=Yes, 2=No, in c¢ustody, 3=No, dispensed with,

~ 8=N/A 95D/K);

25.1.Bail conditions (indicate ALL conditidns =~

relatihg to the 'suspect’s conduct).
(14Yes, ZfNo;’S-N/A 9=D/K)

Not to app:oach complainant/home eﬁc.
Not to reside with complainant’étc;
Accugéd must reside at givén plaég.
Reporting gggditioﬁé.

Other (specify)

(e.g 2 counts of s.GlB‘and 2 counts of s.61E(1) 02 02) R

Principal offence at chafgg

(Indicate the number of charges‘in‘the'first two

columns, the number of those charges to which
the suspect pleaded "guilty" in the second two
columns and the offence type in the third two
columns e.g. 3:charges ‘of s.73 but one pleaded
guilty to 03 01 24)

Second offence at charge.

(As above) LR

Third offence at charge.

(As above)

(VYT

O,



30.

31.

32.

33.

34.

35.

36.

'37.

38.

39.
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(As above)

(As above)

Fourth offerice at charge. : L » '[::I::L4::]::]/[::[:jqi

-

Fifth offence at charge. : ; . [::[::L/[::[::Lq::]::]qﬁ'

Sixth offence at charge. N . D::I/I:Dm

(As above)

Outcome of offences with respect to this complainant:

(Indicate the total number of charges and the-total number

| EDA:D,@]

of offernces for whlch it was found the accused had a case to

answer. )’

Principal offence for which it was found ‘the accused had'

o,

a case to answer.
(Indicate number of counts in the first two columns and
the offence type .in the second two columns.)

Second offence for which it was fcund ﬁhe dgccused had a

case to _answer.

Third offence for which it wag found .the accused had a

case to ‘answer.

Fourth offence for which it was found the accused had a

case_ to_answer.

Fifth offence for which it was found the accused had a

case_ to answer.

Sixth offence for which it was found the accused had a

a case to answer

40. Number of charges for which a "no bill" was entered.

(Show TOTAL number of charges)

yEn/nn

u]:

o,



41.

42,

43.

44,

<130 -

5
page 8
Number of changgs not proceeded Wlth for ANY o . ‘:' ( [:]l‘m
other reason. . . .
- Specify reason(s)
Was the principal offence charged the same as the : ' k [:]lﬁ

principal offence on- the indictment?

(1=Yes, 2=No, 9=D/K) = , e

If

these WERE dlfferent what was the pr1nc1pal offence‘ . T [::[:]1¢

for which the suspect was indicted.

(Use the offence category codes for Q27) - k K

Nature of the principal offence on indictment L v [::1::]H

0l

02

03

04

05

06

07

08

a9

10

11

Vaginalypenetration By‘penis

Anal penétration by penis : .
Vaginal penetration by other body part
Anal pénetratioﬁ by. other body. part
Vaginal penetration by'objecﬁ ’
Anal penetration by object
Fellatio

Cunnilingus

Indecent assault/act of indecency

Dori"t know

None of  the above



45.

46 .

47

48.

49

50.

51.

52.

53.

S54.

. Judge

page 9

SENTENCE MATTERS"

Date of senté;ce'(DD—MM—YY) ¢ L 33

Court (state whether Local/District/Supreme)

Magistraﬁe

Is this a hand-up brief?

(1l=Yes, 2=No, 9=D/K)

Was the victim called as a witness?
(1=Yes, 2=No, 3=D/K) ’

Did thgzirecount'the circumstances of the offence?

(1=Yes, 2=No, 8=N/A 9=D/K)

Was the complainants evidence heard in camera?
(l=Yes, 2=No, 8=N/A, 9=D/K)

Was.a support person:excluded from the ordetr closing the court?

(1=Yes, :2=No, not excluded, 3=No, none available
(4=No, none required, 8=N/A, 9=D/K) -

Was an order made prohibiting publication of

identifying information?

(l=Yes, 2=No, 9=D/K)
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55. Was the suspect on bail at time of THIS court appearance? ) 4[:]|6q
(1=Yes, 2=No, in custody, 3-No, dlspensed with, R :
8=N/A 9=D/K)

55.1 Bail conditions (dindicate ALL conditions
nelatlng to the suspect’s conduct).

(1=Yes, 2=No, 3=N/A 9=D/K)

’ch§

Not to épproach complainant/home etc.

Not to reside with complainant etc. . R ; [:]ltb‘
Accused must reside at given placé. ‘ i 4[:]|b7
Reporting conditions. i ' , S [:jlﬂ
Other (specify) ' : il k  , [:]m[
S6. Was the suspect on bail at time of FIRST (sentence) S ,Dm

court appearance? i
(1=Yes, 2=No, in custody, 3=No, dispensed with,
8=N/A 9=D/K) ‘

'56.1 Bail conditions (indicate ALL conditions
. relating to the suspect’s conduct).

(1=Yes, 2=No, 3=N/A 9=D/K)

Not tc approach complainantlhome etc. , FR RO [:]|n
Not to reside with complainant: etc. BEL : [:]lji
Accused must reside at giv;n place. e . ’ [:]17;
Reporting condition;. o . : ’ [:3\74

~ Other (specify) ’ : ) ‘[::1YU



57.
58.

59.°

61.

62.
63.
64
65.

66.
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TRIAL MATTERS

Date trial commenced (DD-MM-YY)-

=

‘Date of trial outcome (DD-MM-YY)

r—;l‘ ]’\[.: ]_‘ J l 1] \'s“v"

Date. of sentence (DD*MM—YY)

Judge

Did the defendant change his/her plea to ény offencé(s).
(1=Yes, 2=No, 9=D/K)

Did the complainant give evidence?
(1=Oral, 2=Deposition, 3=No, 9=D/K)

Did the complainant make a declaration etc.?
(1=Declaration, 2=Affirmation, 3=0ath, 4=Unsworn, 8=N/A 9=D/K)

Was the complainant cross examined?

(1=Yes, 2=No, 8=N/A 9=D/K)

Was a spouse compelled to give evidence? =

(1=Yes, 2=No, 3=granted exemption, 9=D/K)

; - o,
. Court ‘ : | : o ’ S [:E[___quj
| ) | ,:D\‘wk

(e
Q06

’,E:]lUy

by
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67. Was the prior sexual experiehceyér reputation
of complainant raised? : o
(1=Yes, 2=No 9=D/K) , o

(NOTE: ‘This 1ncludes the absence of prlor
sexual’ experlence etc.)

Raiéed by defénce
Raised; by prosecution
In record of interview

Raised by defendant in dock statemerit

68. Was any of this material allowed?
(1= Yes, 2=No, 8=Not appllcable. 9=D/K)

When raised by defence
When raised by prosgcution

When in record of interview
. . j‘/ B

7

When raised by defendaﬁé’in doék statement

N .
69, If raised by defendant in dock statement;
when was the jury warned by the judge?

(1=Immediately, 2=Later, 3=Never, 8=N/A 9=D/K)

i‘L;Jzosf
[l
[:ziu}

D,zo&\

e
.',[:]éu“
3 [:]1;;

(



70. Means
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by which any such material was admitted

(regardless of source)

i

(NOTE: Code very reason for acceptance

1=Yes,

‘2=No, 8=N/A 9=D/K) . *k
[

70.1 Sexual experlencekor activity "at or abo%t
v

70.2
70.3
70.4

70.5

70.6
70.7
70.8
70.9

70.0

the relevant time." \

Sexual experience or activity "in a conriected
set ‘of circumstances”

Sexual intercourse contested and history is -
evidence of the presence of semen, pregnancy,

disease or injury.
Disease in complainant,. absent in accused.
Disease in the accused, absent in complaihant.

Where it is alleged that complaint was made after
the discovery of pregnancy or disease.

Where prosecution argues complainant had a

certain sexual experience (or lack) or act1v1ty
(or lack). Y

Allowed without challénge or juStification.

Other (specify)

Not rele&ant

s

71. Was delay or absence of complaint raised?

4=No

72. Did

(1=By defence, 2=By prosecution 3=By defence and prosecution

9=D/K) -

the judge issue the warning about delay etc.?

(1=Yes, 2=No, 8=N/A 9=D/K)

Temaal

o



73.

74.

75.

76.

76.9 Not applicable.
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Was the two point warning;givén'by the %udgé? v‘ S ‘ E:]lu
(i.e 405B and Kilby direction) )

(1=405B only, 2=Kilby only. 3-Both 4=Ne1ther
=N/A 9=DIK)

L]

Was the corroboration warning given by the 1udge? 119
(l=Yes, 2=N0, 8=N/A 9=D/K)
Was -the warning glven only after a remlnder : : e i*'|115‘

by the defence?
(l=Yes, 2= No, 8=N/A, 9=D/K)

What was the basis of the defence?
(Indicate ALL defences offered)
(1=Yes, 2=No, 8=N/A, 9=D/K)

76.1 Alibi - accused not presént,at all and
positively elsewhere.

76.2 Fabrication or error - accused present but
no intercourse with him - intercourse with another

L
76:3 Fabrication — no intercourse at all,. i Sl . [:]zy
76.4 Fabrication - mistaken belief in consent. c ) [:]
76.5 Fabrication — conspiracy/fantasy. o o [:]

76.6 Section 77(2).

76.7 Duress/Intoxication.

0
76.8 Other (speéify5 | ‘ , ‘ ~‘J::]lu




77.

78.

79.

80.

81.

82.

83.
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Did the accused give evidence or make a statement?

(1=Yes, Evidence in chief, 2=Yes, Dock statement.
3=Both, 4=No, 8=N/A, 9=D/K) .

Was the complainant called as & witness?

(1=Yes, 2=No, 8=N/A, 9=D/K)

Did they recount the circumstances of the offence?

(1=Yes, 2=No, 8=N/A, 9=D/K)

4

Was the.complainants evidence heard in camera?
(1=Yes, 2=No, 8=N/A, 9=D/K) '

Was a support person excluded from the order closing the court?

(1=Yes, 2=No, not excluded, 3=No, none available
(4=No, none required, 8=N/A; 9=D/K)

Wacs an order made prohibiting publication of

¥

identifying information? |
(1l=Yes, 2=No, 9=D/K)

Was. the suspect on bail at time of THIS court appearance?

(1=Yes, 2=No, in custody, 3=No, dispensed with,
8=N/A 9=D/K)

83.1 Bail conditions (1nd1cate ALL condltlons
relating to the suspect's conduct)

(1=Yes, 2=No, 3=N/A 9=D/K)

Not to approach complainant/home etc.
Not to reside with complainant etc.
Accused must reside at given place.
Reporting conditions.

Other (specify)




84.

85:

86.

87.

88.
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Was the suspect on bail at tlme of FIRST (trlall
court appearance?

(1=Yes, 2=No, in custody, 3=No, dlspensed with,
=N/A 9=D/K)

84.1 Bail conditions (indicate ALL conditions
relating to the suspect's conduct).

(1=Yes, 2=No, 3=N/A 9=D/K)

Not Fo approach complainant/home‘etc.
Not to reside with complainant etc..

Accused must reside at given piace. -
Reporting conditions.

Other (specify)

Total number of charges and total number of offenceés

for which defendent was on trial

(e.g 2 counts of s.61E(1l) and one count of s. 71 is 03 02)

Principal offence at trial

(Indicate the number of charges in the first two
columns and the offence type in the second two
columns e.g. 3 charges of s.73 03 24)

Second offence at trial.

(As above)

Third offence at trial.

(As above)

. D)SO

s,

D;ss
Ll

s

TV,
D:I/Djlug

EDA_——‘I———‘J{L I




89. Fourth offence at trial.
{As above)
90. Fifth offence at trial.

91.

92.
93;
94.
95.

95,

(As above)

Sixth offence at trial.

' (As above)
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Complainant Information

Sex (l=Male, 2=Female, 9=D/K)

Date of birth (DD-MM-YY)

Date of first (alleped) offence (DD-MM-YY)

Date of last (alleged) offence (DD—MM—YY)

Date of complaint (DD-MM~YY)

e Diﬁ% "
E:V[:L_J/ D:
[:l/ E:]/‘d_ Lol
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Defendant Information

96. Sex (1l=Male, 2=Female, 9=D/K) o [:]30
; S : - ‘_.
97. Date of birth (DD-MM-YY) : L | Ll ] M ‘ I3,¢
. 98. Marital status A o : [:]ETL
1=Single . 2=Married
3=Widowed . : 4=Divorced
5=Permanently separated :
6=De facto, 9=D/K ‘
99. ReFationship to complainant ’ ‘ - [::1..]%5
0i=Parent 02=Step=parent -
02=Grandparent 04=Uncle/Aunt
05=De facto 06=Sibling P B

07=0Other relative
-08=Friend of complainant 09=friend of parent = v k R
10=Authority figure 1ll=Neighbour
12=0ther acquaintance
L3=Stranger 14=D/K
100. Previous criminal record

(excluding traffic and juvenile offences unless noted)
(record number of each 6ffence type)

Juvenile sexual offences - ' [::I::}310
Child sexual assault ' 7 R I::]::]?ll
~Other sexual offences ' - [:]::]ZM
Offences against th;’person ' g [::I:;]QL
Other offencesk [___DQE




101.

102.

103.

104,

105..

106.

107.
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Was the accused resident with the complalnant at : [:]nq
the time of the principal offence? ‘ . _ B '
{1=Yes, 2=No, 9=D/K) ; . ) o

What was the length of residencé to that time? P : » . I"‘Sl

(in months rounded up to the nearest -month-e.g.

" 000 if not resident, 001=1 month or less,

012=1 year, 120=10 years etc. 999=D/k) -~

Defendant's ‘address

: ‘ ( ‘ . ‘ R 5 . L
Suburb/Town (specify) : : ‘ ' ‘ [::I::I::]::]%L

4

History or sexual assault between suspect and comblaihant . [::[::[:]IT
(Number of months, e.g. 000=No history, ’ ;

001=1 nmonth or less, 012=1 year etc.)

Was physical injury allegedly inflicted on ’ 3 l [MG
the complainant? N ' ' ' '

(1=Yes., GBH, 2=Yes, ABH, 3=No, 9=D/K)

Were threats of physical 14ju§y allegedly made ’ o j“i@;

to. the .complainant?

(1=Yes, 2=No, 9=D/K)

Were: other. threats allegedly made to the'co@plainaﬁt?'
(Code all threats 1l=Yes, 2=No. 9=D/K)

Hon- spec1f1c threats of harm (e.g "don't ﬁell | . [::]Mlﬂ
‘or you’ll be sorry"). : : :

Harm to third party: | V, v ’ :[::]MS )
Institution for comﬁiaingnt. . ; ‘ ‘ - ‘[:]iqi
Withdrawal of affectioﬁ‘ﬁy pafénts. : ' o R I ,‘[:]§4§
Responsible for family break-up/gaol for offender . ’ , v' L_JEAL

Other (specify) : L;]341 *

e



108.

109.

110,

111.

112.

113.

C114.

115.

116.
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OUTCOME INFORMATION
For either sentence or triel matters

<y

. : YA Ty  ;
Total number of charges and ‘total number of offences -[::[::bq:::{—Jgjg

'Qroceeded with

Principal offence proceeded with ‘ l [::L4:::[::b{::]::] _
(Indicate the number of charges in the first two 35
columns, the number of charges on which the defendent

was found guilty on in the second two columns and the
offence category in the third two columns.)

| | NN/ RN
Second offience proceeded with. e -

(As above) , ’ o T

Third offence proceedea with. [ L Lq, i V1 l J
(As above) ;

I~
71 .

Fourth gifence proceeded w1th. . S ! i l?i' l L,‘ | 17%

(As above) . B

Fifth offence proceeded with. o : L I l v . / I%ﬂ

(As above)

~ ‘, 1 ’ ‘1 7
Sixth offence proceeded with. . | ) ! : ')

(As above) . l ’ ' R A1

Was the preatest penalty imposed for the k ; ) I ig
Principal indicted offence? . ‘
(1=Yes, 2=No, 9=D/K)

If these were different, what was the principal _ ‘ ‘ lﬁt
offence for which the suspect received the greatest )
penalty?

(Use offence category codes)



117.

118.

119.

120,

121.

- 143 -

5

pageIZI

Sentenced imposed for the’PRINCIPAL,INDICTEﬁ?oEfence<

(1=Custodial, 2=Non-custodial, 8=N/A, 9=D/K)

Nature of the offence FOR WHICH THE GREATEST PENALTY
was imposed. : . :

01 Vaginal penetration by penis

02 Anal penetration by penis
03 Vaginal penetration by other body part

04 Anal penetfgtion by other body part

. 05 Vaginal penetration by object - S

06 Analypenetratioh by ‘object
07 Fellatio

08 Cunnilingus

09 Indecent assault/act of indecency °

10 Don’t know

“11 None of the above

i

Total head sentencé in months (all offences)

"(001=one month, 120=10years, 888=N/A, 999=D/K)

Non—-parole period in months

(000=Declined to state non—parole periédL
(001-1 month, 120=10 years 888=N/A, 999=D/K)

Did ‘the judge order no remissions?

(1=Yes, 2=No, 8=N/A, 9=D/K) ' S .
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122, Recognizance conditions (all offences):
(Indicate all conditions, .1=Yes, 2=No, B-N/A, 9=D(K)

Supervisioﬁ/Probation and'Parole
Trgaﬁment/Therapy,

Not to reside with victim

Not approach victim

Other (specify)

'

~¥23. Length of recognizance in months

m (001=1 month, 012=1 year, 888=N/A, 999=D/K)

=374 . Other. penalties imposed (all offences)

(1=Yes, 2=No, 8=N/A, 9=D/K)

Indicate ALL types.
Concurrent sentence
=
Cumulative sentence
Recognizance

Fine

Other (specify)

125. Did compensation proceedings follow?
(1=Yes, 2=No, 9=D/K)

126.° Amount awarded (dollars).
(00000=nothing, ‘05000=$5000, 99999=D/K)




APPENDIX 3

Sex of Complainant by Defendant—Complainant relationship
(Defendant/Complainant pairs = 324)

"~ Male Female Total
No. 7 _No. z No.
; ) o
Parent ....... e heeseaeaes 4 1.2 30 9.2 34
Stepparent ....... Cesniae 1 0.3 26 8.0 27
Grandparent L.iceseveeeds 1 0.3 4 1.2 5
Uncle/aunt ...ceveeesoes . 5 1.5 11 - 3.4 16
De facto parent. «....uess, 1 0.3 14 4.3 15
Sibling ....... Cesieesena Ve - - - -
Other -relative -..... Ve 1 0.3 1. 0.3 2
Friend of complainant ... 6 1.9 30° 9.2 36
Friend of parent ........ 3 0.9 18 5.6 21
Authority figure ..... 10 3.1 297 8.9 39
Neighbour ...eivveesses .o 4 1.2 26 8.0 30
Other acquaintance ...... 21 6.9 15 4.6 36
Stranger .. ie..eeiseaeeson 12 3.7 31 9.6 43
Relationship unknown .... 4 1.2 11 3.4 20%
TOTAL 73 22.5 246 75.9 324

v P
*Includes 5 cases where sex and complalnanf—defendant relationship
was unknown.



R

Injury by age of complainant

Grievous Actual
Bodily . Bodily
Harm . Harm Ne injury Unknown.

No. % “No. % No. % No. %
0 ~ 4 YEAYS veviveeneennionnasn o 0.0 0 0.0 17 5.9 1 5.0
5 -9 years .o.coe...... 0 0.0 2 11.1 ST 3147 3 15.0
10 - 14 years ........ 1 50.0 7. 38.9 119 41.9 "4 20.0
15 years and OVer ....ceeecesss. "1 50.0 9 50.0 ' 40 4.1 3 15.0
UNKOOWN «eeaenansnss -0 0.0 0 0.0 - L1 0.3 9  45.0
 TOTAL 2 100.0 ig. © 100.0 ' 284  100.0 20 100.0

~ ¥ XIANAJdAV

) 2




Non-specific threats of harm by age 6f complainant (1)

Threats No threats Unknown Total
Age of complainant - No. % No. % No. % No. %
0 = 4 YEArS weeevvsveneneneaens 2 11.1 15 83.3 1 . 18 100.0
5 = O YOALS wesentreaininnisaan 21 18.8 86 ' 76.8 5 4. 112 100.0
10 © 14 YEALS wevursnnensoonsann 37 28.2 90 . 68.7 4 3. 131 100.0
15 years and OVEr .. .ceoveessesss o .20 37.7 30 56.6 - 3. 5.7 53 100.0
TOTAL S . i 80 222(2) 68.5 22(3) - 6.8 100.0

e

24.7

324

(1) Percentage of complainants in each ‘age  group.

(2) Age of  complainant unknown in one case.
(3) Age of complainant unknown in nine cases.

S XIANAddV

eT =
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APPENDIX 6

Other offences charged in child sexual assault matters
Number of charges and number of matters

in which that charge was the principal offence

Number of Principal

Section of Crimes Act (1900): charges offence
Section 26: Conspire to murder 1 1
Section 27: Attempt. to murder 2 1
Section 33A: Discharge loaded arms

with intent 1 -
Section 35: Wound (malicious) 1 -
Section 38: Use chloroform to commit

an offence ' 1 -
Section 59: Assault occasioning

actual bodily harm 3 -
Section 61: Common assault 1 -
Section 83: ‘Administer ch:ug_,sit to woman

with intent to procure.

miscarriage 2 -
Section 89: Abduct with intent 5 4
Section 97: Armed robbery 1 1
Section 112: Break and enter and

commit felony 5 4
Section 345: Aid and abet 2 2
Section 90A: Kidnapping 1 -
Section 494: Aggravated assaults 1 -
TOTAL CHARGES 27 13




APPENDIX 7
Time interval hetﬂeenkcomplaint and committal
No. b4
Up to one week ...... R R TR R PP R 17 5.4
1-2weeks .....uieen Peeeeisese e eseevaeneine 20 6.4
2 — 4 weeks L.iiiiiinaeiieenans e veseai e 30 9.6
1 -3 months ....... Setedeeser et e s nieareins 97 30.9
3 =~ 6 months ..... reevase . cesieesaes Cesmees 77 24.5
6 — 12 months ....... veeeseesesenaacena st aians 51 16.2
1l — 2 years v.cevivens T T L I I RSP Ap PSPPI 18 5.7
2~ 3 years ...evenaieen estecisidiensrene .o 1.3

i

TOTAL(1)

Average number of weeks

314

-.100.0

17.6

(1) 10 cases unknown.
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APPENDIX 8

Time interval‘between committal and sentence for cases
comnitted directly for sentence following guilty plea

No. o

Up tO One Week ittt vrrinesinesvesvassinsosesass

Lo 0 o)

=2 WERKS wevinieiosusosnessisaasrssossssnscess .
- 4 weeks siviaan e deersasehbtdos s eee s te s e 4 : .
2 TMOMEHS 4 v st vvevanaseaninsosanossasosscess 24 14.
— 3 MONENS suvienivmitnssssesassncnsssseivoasons 37

4 MONERS vivueinnoovnossniosssnsissansnanss ‘ 25 1

— 5 months ......c0eenve censereeseneanes e 16
— 6 months ...... B N P S S 16
B D 53 1 s T N S 26
— 2 years ...... R SRR 11

AN WS 0

[ ™~ ' ‘
AUV VLNDSNDWO
.

P oOWwds w NN
o

.

TOTAL(1) L . . 166 100.0

Average number of weeks ' 19.2

(1) 3 cases unknown.
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APPENDIX 9

Tlme 1nterva1 between committal and trial for cases
committed for trxal(l)

No. 7.

[~
o
1
[
N O
€ 0
o9
%m
0. g
m
i)
=

[\
I
&~
]
M
V)
=
)

.

NE&HSOMNO WO OO
. . . .
NNOWHENO O OO

MONthS 1 .ieiviioisverserssanssansosdosssdanns
MONERS s veissvseonersoonrasssosonsesosoenis

-

l
UL WD
MoV NHOO O

1

2

3 months ......... B T

4 — -5 MONENS teevrriensesssssesesessssnssssassnse .
S— 6 months ....coivvenens tveerenseavearerieans i 4.
6 — 12 months e s esiersactstasineis s tas e eses 37 3
1 — 2 YRALS 'versrcerenas Geeviewireasetetes e i 40 -34.
2

— 3 YEArS seveveas e sceien et vssneinsscoione 9

TOTAL(2) : . 117 100.0

Average number of weeks 50.1

(1) Includes those cases where the defendant pleaded guilty after
committa

(2) One case unknown.
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APPENDIX 10

 “Time interval between trial and sentence

No.

Same day .e.ceienenens D 8
Up to one week ...oosvesss B R T
— 2 weeks ..... Ceeveeieaie P R
weeks ...... tee s e s et et es e
MONENS L vevueiueroeievraonssanesnssssesens
months *vevieeeen. DO P
MONERS i veonsevnnosvnnsennsancionesoesns

MOMENS ot v inteeeninnnneesennesoesnonansne
months ...ceevses P A
- 12 months «....ovvs. Cviieeeeenarann Crereees
- 2 years ..... NP R R

Hou W
1
v b WM

TOTAL(1) i 121

Average number of weeks _ » 2.8

HMNWESOWLSLNO

. T
B @O

N

OHNO WO S WS L L
. .« . .
N WD W O W

.

.100.0

(1) One case. unknown.-
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APPENDIX II

: Number of distinct suspects/defendants
at various stages of prosecution

* One defendant proceeded by way of trial and sentence. The defendant having entered no plea
at comrnittal for alleged offences against two complainants changed his plea to guilty with respect
to offences committed .against the first complainant and was acquitted of charges relating to the
second. complainant.




BIBLIOGRAPHY

Bishop J., (1983), Criminal Procedure. Butterworths, Sydney.

Bonney R,, (1985a), Crimes (Sexual Assault) Amendment Act, 1981:
Monitoring and Evaluation:. Interim Report No. 1 —
Characteristics of the Complainant, the Defendant and the
Offence. N.S.W. Bureau of Crime Statistics and Research,
Attorney General's Department, Sydney.

- Bonney R., (1985b), Crimes (Sexual Assault) Amendment Act, 1081:
Monitoring and Evaluation. Interim Report No. 2 — Court Outcome
Acquittals, Convictions and Sentence. N.S5.W. Bureau of Crime
Statistics and Research. Attorney General's Department, Sydney.

Bonney R., (1987), Crimes (Sexual Assault) Amendment Act, 1981:
Monitoring and Evaluation. Interim Report No. 3. N.S.W. Bureau
of Crime Statistics and Research. Attorney General’s Department,
Sydney. ’

Cashmore J., and Horsky M., (1987), Child Sexual Assault: The Court
Response. N.S.W. Bureau of Crime Statistics and Research.
Attorney General's Department, Sydney,

Conte, J. R., and Berliner, L., (1981), "Prosecution of the offender
in cases of sexual assault against children” in V1ct1mology- An
International Journal. 6, pp. 102 ~ 109.

N.S.W. Attorney General's Department, (1987), Court Delaxs. _Sydney.

N.S.W. Bureau of Crime Statistics and Research, (1987), "The Criminal
Prosecution Process in N.S.W.". Crime and Justice Bulletin
No. 4. Sydney.

N.S.W. Child Sexual Assault Taskforce, (1985), "Report to the
Premier", March 1985.

Sallman, P., and Willis, J., (1984), Criminal Justice in Australia.
Oxford University Press, Melbourne.

Second Reading Speech, "Crimes (Chlld Assault) Amendment Bill 1985".
Hansard, 12 November 1985.

Smail, Miles and Shadbolt. Justices Act and- Summary Offences (New
South Wales). Butterworths, Sydney.





