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Not Ordinarily Relevant? Con.sidering the 
Defendants' Children at Sentencing* 

By ELEANOR L. BUSH 

Assistant Counsel, Pennsylvania Department of Education 

T HE UNITED States Sentencing Commis· 
sion's initial guidelines became effective in 
November 1987. Chapter 5H of the guide· 

lines sets forth the Commission's initial assess· 
ments of a list of offender characteristics. In a 
series of non-binding, advisory policy statements 
the Commission declares each specific offender 
characteristic, other than those related to the 
defendant's criminal history or role in the offense, 
"not ordinarily relevant in determining whether a 
sentence should be outside the guidelines."l 

Even before judges, prosecutors, and defense 
attorneys began to apply the guidelines, experi
ence suggested that judges would find each of 
these characteristics relevant in some of their 
decisions. It seemed likely that in some cases, 
consideration of offender characteristics would 
lead judges to depart from the guidelines. With
out further guidance from the Sentencing Com
mission, Federal judges bear the burden of deter
mining the principles that should govern when 
and how to consider offender characteristics in 
sentencing. This article focuses on one offender 
characteristic, the existence of a defendant's de
pendent children, as an illustration of the ways 
in which a flexible sentencing system can address 
discrete offender characteristics in a principled 
and consistent manner. 

A Rationale for Considering the 
Defendant's Children at Sentencing 

Why should a judge think about the defendant's 
children at sentencing? Support for explicit con
sideration of defendants' dependent children in 
santencing arises from the purposes and goals of 
the criminal justice system, from the experience 
of sentencing judges, and from research on the 
effects of incarceration on prisoners' children. 

First, the purposes of the criminal justice sys
tem support explicit consideration of defendants' 
dependent children in sentencing. Utilitarian 
notions underlie several of the traditional pur
poses of sentencing, including deterrence, incapac-

*The author wishes to thank Professors Daniel Freed 
and Jay Pottenger, Yale Law School, and Professor 
Milton Heumann, Department of Political Science, 
Rutgers University, for their encouragement and many 
helpful suggestions. 

itation, and rehabilitation. The sentencing judge 
must weigh the cost imposed by a partic-ular 
sentence against the social benefit the judge ex
pects that sentence to generate. While the judge 
can never determine accurately the impact of a 
sentence on "society," in many cases she easily 
can identify the likely impact of a sentence on an 
offender's dependents. Thus, the judge weighing 
the costs and benefits of alternative sanctions 
must consider and weigh known harms to the 
family against unknown social benefits before 
determining what sentence to impose. 

A fourth traditional sentencing purpose, that of 
just punishment, emphasizes consistency in sen
tencing. If the "same" sentence has an inconsis
tent impact on two different defendants, then 
considering the two sentences as equivalent is 
unjust. 

15 

An incarcerative sentence may have a distinctly 
different impact on a parent than it has on a 
non-parent. For example, in many states incarcer
ation constitutes a grou.nd for termination of 
parental rights.2 A 2-year prison sentence does 
not equal 2 years in prison accompanied by per
manent loss of child custody. Justice requires 
considering the consequences of a sentence for the 
defendant's children where they lead to such 
different effective quantities of punishment. 

Second, the experience of sentencing judges 
demands explicit consideration of the impact of a 
sentence on the defendant's children. Research 
indicates that consideration of the consequences of 
the sentence for the offender and for those in the 
offender's immediate environment constitutes an 
integral dimension of judicial thinking about sen
tencing. Judges' remarks reveal an implicit sen
tencing rule that can be stated as "Sentence so as 
not to harm innocent parties."3 A sentencing sys
tem that incorporates such an essential judicial 
principle will better promote the goal of honesty 
in sentencing than a system that fails to retain 

lUnited States Sentencing Commission, Guidelines Manual 
ch. 5H (1987). 

2See Ann M. Stanton, When Mothers Go to Jail 3 (1980). 

3Stanton Wheeler, Kenneth Mann, and Austin Sarat, Sitting 
in Judgement: The Sentencing of White Collar Offenders ch. 5 
at 47 (1987) (unpublished manuscript available in Yale Law 
School Library). 
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the building blocks of current judicial sentencing 
practice. 

Finally, incarceration of a parent brings with it 
severe and troubling consequences for the defen
dant's children. Child development specialists 
stress the importance of continuity of relation
ships to children's normal development. Disrup
tions in continui~y can carry consequences rang
ing from regressed behavior among young chil
dren to antisocial, delinquent, or even criminal 
behavior among older children.4 Research reveals 
evidence of such consequences among children of 
incarcerated parents.s 

Using the Rationale - Sources of Guidance 

The law has not ignored the defendant's paren
tal responsibilities at sentencing. Legal sources, 
ranging from legislation to case law to judges' 
anecdotes, demonstrate that current sentencing 
practice authorizes consideration of the defen
dant's children in the sentencing process. 

Legislative Sources 

The Sentencing Reform Act - The Commission's 
own enabling statute and accompanying legisla
tive history imply an expectation that the Com-

4See Joseph Goldstein, Anna Freud, and Albert J. Solnit, 
Beyond the Best Interests of the Child 31-34 (1979). 

&See Clarice Feinman, Women in the Criminal Justice 
System 39 (2d ed. 1986); Pauline Morris, Prisoners and Their 
Fctmilies (1965); Ann M. Stanton, When Mothers Go to Jail 
(1980); Baunach, "You Can't Be a Mother and Be in Prison ... 
Can You? Impacts of the Mother-Child Separation" in The 
Criminal Justice System and Women 157 (B. Price and N. 
Sokoloff ed. 1982); Louise Rosenkrantz and Virdia Joshua, 
"Children of Incarcerated Parents: A Hidden Population" 
Children Today, Jan.-Feb. 1982, at 2; William H. Sack, "Chil
dren of Imprisoned Fathers" 40 Psychiatry 163 (1977). 

eSee S. Rep. No. 225, 98th Cong., 1st Sess. 52, at 59, 174 
(1983) reprinted in 1984 U.S. Code Congo & Ad. News 3235 
[hereinafter cited as Senate Report] (each factor may in appro
priate case call for use of probation rather than incarceration) 
(suggesting use of intermittent imprisonment to allow defen
dant to continue supporting family). 

728 U.S.C.A. §994(d) (West Supp. 1988). 

8Senate Report, at 171, n.409 (neutrality requirement does 
not mandate "blindness" to named factors). 

018 U.S.C.A. §3661 (West 1985) (no limit on information 
concerning defendant's background, character, and conduct 
that may be considered in determining sentence). 

l"Model Penal Code §7.01(2)(k) (1962). 

llSee Colo. Rev. Stat. §16-11-203(2)(k) (1986); TIl. Rev. Stat. 
ch. 38, fi1005-5-3.1(a)(1l) (1981); La. Code Crim. Proc. Ann. 
art. 894.1(B)(1l) (West Supp. 1988); Neb. Rev. Stat. 
§29-2260(3)(k) (1985); N.D. Cent. Code §12.1.32-04(11) (1985); 
Ohio Rev. Code Ann. §2951.02(B)(10) (Page 1987); 42 Pa. 
Cons. Stat. Ann. §9722(11) (Purdon 1982). 

mIssIOn would find family responsibilities, along 
with the other enumerated offender characteris
tics, relevant in sentencing. The Senate Judiciary 
Committee report on the Act anticipates that 
offender characteristics will affect sentencing 
decisions.6 The Act's neutrality requiremenf does 
not prohibit the sort of flexible use of offender 
characteristics that the Senate Committee envi
sioned.s Section 3661 of the Sentencing Reform 
Act underscores the statutory commitment to 
consideration of offender characteristics in sen
tencing.9 If the Commission had explored and 
defined circumstances in which offender charac
teristics are relevant instead of dismissing most 
offender characteristics as "not ordinarily rele
vant," it would have established policy that better 
harmonized with the governing statute. 

The Model Penal Code and State Statutes - The 
Model Penal Code provides legislative precedent 
for considering the defendant's dependents at 
sentencing. It recommends a statutory provision 
making the consequences for the dependents a 
ground weighing against incarceration. The sug
gested language reads "the imprisonment of the 
defendant would entail excessive hardship to 
himself or his dependents."lo Ten states' criminal 
codes contain some form of this provision. All 
make it clear that the factor weighs against im
prisonment.ll 

Judicial Practice 

Although the legislative sources authorize con
sideration of dependent children and direct judges 
to consider the presence of children as a factor 
weighing against incarceration, they do not in
struct the judge as to how the weighing should 
be done or as to how to balance all the factors 
that may be called into play in a particular deci
sion. To explore how the weighing is done I 
looked at state case law that has developed 
around the factor of the offender's dependents 
and interviewed eight Federal judges to investi
gate their approaches to sentencing defendants 
who have dependent children. I then developed a 
set of principles to inform a judge's consideration 
of the offender's dependent children in sentencing 
under the U.S. Sentencing Guidelines. These 
principles are discussed in the next section. 

Principles to Guide Departures 

Zones for Departures 

The Sentencing Reform Act provides much 
greater scope for imposition of probation than 
does the U.S. Sentencing Guidelines. The Act 
prohibits probation only for those offenses that 
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carry a maximum term of 20 years or more and 
for those offenses for which probation has been 
expressly precluded by statute.12 

The sentencing table contained in the guidelines 
manual can be divided roughly into three zones: 

1) a zone in which both the governing statute 
and the guidelines authorize an "out" d.isposi
tion; 
2) a zone in which the governing statute autho
rizes an "out" disposition, but the guidelines do 
not; and 
3) a zone in which neither the guidelines nor 
the statute authorizes an "out" disposition. 

Appendix A depicts these zones on the sentencing 
table. 13 

I propose using these zones of the sentencing 
table to create presumptive dispositions for defen
dants with dependent children. These presumptive 
dispositions follow the model recommended by the 
Canadian Sentencing Commission. There are 
three possible presumptions: "in," "out," and 
"qualified out."14 

The proposed presumptions are assigned to 
zones as follows: 

Zon.e 1 - OUT 
Zone 2 - QUALIFIED OUT 
Zone 3 - IN 
Zone 1 is an unqualified "out" not because the 

guidelines require an "out" disposition in that 
area, but because an "out" disposition does not 
require a departure from the guidelines. The 
Commission thus acknowledges through the struc
ture of the guidelines that none of the purposes 
of sentencing mandates incarceration in this area. 

Zone 3 is an unqualified "in" because by defini
tion no dispositional discretion is allowed in this 
area. In Zone 2 the guidelines presumptive "in" 
becomes a "qualified out." This means that when
ever a judge sentences a defendant who has de-

USee 18 U.S.C.A. §3559 (a) (1) (A)-(B), §3561(a) (West 
Supp. 1988). The statute also prohibits probation in any case 
where "the defendant is sentenced at the same time to a term 
of imprisonment for the same or a different offense." [d. at 
§3561 (a) (3). 

13Since the table is not organized to show maximum statu
tory terms, it is not possible to determine the exact scope of 
Zone 2. The appendix shows the outermost possible boundary 
between Zones 2 and 3 by drawing the line to separate ranges 
that require a sentence of more than 20 years from those that 
do not. 

l{See Canadian Sentencing Commission, Sentencing Reform: 
A Canadian Approach xxxvi, 309-316 (1987) [hereinafter cited 
as Sentencing Reform] for discussion of operation of presump
tive dispositions in the Canadian system. 

1618 U.S.C.A. §3553 (a) (West Supp. 1988). 

18See Wheeler, Mann, and Sarat, supra note 3, ch. 5 at 47. 

pendent children, the judge should consider mak
ing a dispositional departure from the guide
line-specified sentence. 

Principles for Considering the Defendants' Chil
dren at Sentencing 

Once the judge identifies the presumptive dis
position, she should use the following principles 
to proceed to closer examination of the circum
stances of the case. The principles are organized 
within an overall framework that first sets under
lying structural principles, next provides guidance 
as to when to consider the consequences of sen
tencing for the children, and then offers guidance 
as to how to consider the children. 

Structural Principles 
1) Respect Section 3553 (a). This section of 

the Sentencing Reform Act directs judges to im
pose sentences that are "sufficient, but not great
er than necessary, to comply with the purposes" 
of sentencing.15 

2) Sentence to avoid harm to innocent 
parties. It follows from §3553 (a) that to the 
great-est extent possible, the burden imposed by a 
sanction should be shaped so as to fall only on 
the defendant. 

3) Sentence to avoid breaking up families. 
4) The in/out stage of decision making 

constitutes the most important point at 
which to consider the effects of sentencing 
on the children. 

5) When imposing an incarcerative sen
tence, consider the defendant's children 
when selecting the form of incarcerative 
sentence and when determining its length. 

When to Consider the Effects of Sentence on the 
Dependents 

Assessing the Crime - The judge should first 
assess the crime to determine whether or not the 
consequences of the sentence for the children will 
enter into the dispositional (in/out) decision. 
Wheeler describes a three-dimensional sentencing 
framework that suggests some propositions that 
apply to this determination. His research revealed 
that judges consistently thought about harm, 
defined as the consequences of the offense; the 
blameworthiness of the offender, including ele
ments such as role in the crime, reaction to ar
rest and conviction, motive, and the offender's 
earlier history; and the consequence of the sanc
tion chosen.16 

In general, if severity on either the harm or 
blameworthiness dimensions is very high, then 
the assessment of that dimension will drive the 
dispositional decision. Considerations of 
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consequence in such situations probably will not 
enter into the decision or will be outweighed by 
consideration of the other dimensions. 

For instance, in State v. Chapman17 the appel
late court refused to overturn a 3-year prison 
sentence for a woman with three young daugh
ters. The court designated the "astoundingly 
large" amount stolen from the defendant's employ
er as the "overriding factor.lIls The acknowledged 
hardship to the defendant's family could not out
weig"3 the need for deterrence caned into play by 
the seriousness of the crime. 

If neither the harm nor the blameworthiness 
dimension is particularly severe, then no single 
dimension will drive the dispositional decision, 
and assessment of consequences for the defen
dant's children should be considered and weighed 
in making the dispositional decision. 

Another general proposition that emerges from 
the interviews suggests that when specific deter
rence has been achieved, the judge win give great 
weight to considerations of consequence in choos
ing the sanction. One judge described the case of 
a single mother who embezzled from the bank 
that employed her. The judge commented that she 
was bright, a good parent, and had a future 
ahead of her. Her conviction fulfilled the need for 
specific deterrence, since it would prevent her 
from being hired by a bank again. The judge 
sentenced her to probation. 

In addition to these general propositions, the 
following principle, specifically related to depen
dency, can be gleaned from judicial practice: 

6) When the defendant has committed the 
crime to satisfy pressing family needs, con
sider consequences in making the disposi
tional decision. Need motive underlying a crime 
tends to establish mitigated blameworthiness. 
Incarcerating the defendant in such cases will 
usually impose a further harm on a troubled 
family that needs support. For instance, one 
judge described the case of a bank tener who 
embezzled because she needed additional money 
to care for a child who had leukemia. The judge 
realized that dealing with such an illness is a 
"very expensive proposition." He saw no societal 
interest to be served by incarcerating the defen
dant. 

17490 So. 2d 697 (La. Ct. App. 1986). 

IBId. at 699. 

1lI341 N.W.2d 574 (Minn. Ct. App. 1983). 

20See supra p. 3 and note 2. 

21See supra p. 4 and note 4. 

Assessing the Defendant's Prior Record - The 
guidelines give great weight to the defendant's 
prior criminal record. This proposal does not re
quire elimination of this factor. In some cases a 
lengthy record will weigh against considering 
consequences for the children in determining 
disposition. A long record may relate to the sin
cerity of the defendant's own claim of concern for 
the children. A judge might legitimately wonder 
why parents who care for their children would 
subject themselves repeatedly to the risk of 
court-imposed separation from the children. For 
instance, in State v. Sherwood19 the court 
expressed this exact concern and refused to grant 
a dispositional departure from the Minnesota 
Sentencing Guidelines for a mother of six minor 
children. 

Assessing the Type of Consequence Involved -
Once the judge has determined that consideration 
of consequences should enter into the disposition
al decision, the judge must then consider the type 
of consequence implicated by the defendant's 
situation. The underlying structural principle 
counsels the judge to avoid breaking up the de
fendant's family. Nevertheless, the consequences 
of the dispositional decision for the children cover 
a wide range, and different sorts of consequence 
may carry different weights. The following princi
ples guide the process of identifying and weighing 
the consequences of disposition for the defendant's 
children. 

7) Sentence to avoid depriving children of 
parental care. One judge articulated a rationale 
for this principle. He feels that to deprive a child 
of a parent is a serious action that imposes costs 
not only on the child, but on society as well. One 
form of the eventual social cost is the destructive 
behavior that takes place later in the child's life 
as an indirect result of having been separated 
from the parent. 

This principle covers a range of possible depri
vations. When a judge incarcerates a parent, the 
children may live with the remaining parent, may 
stay temporarily with relatives or friends, or may 
stay in a foster placement. In some cases incar
ceration of a defendant may later form grounds 
for termination of the defendant's parental 
rights.20 Thus, the judge should be aware that 
what appears to be a temporary forced separation 
may in fact become permanent. 

Any separation of child from parent potentially 
carries serious consequences for the children.21 

However, the consequences probably become pro
gressively more serious as the circumstances 
move across the range set out above. 'rhus, where 
incarceration will result in a foster placement of 



the defendant's children, that circumsbmce should 
weigh heavily against incarceration. Judges also 
should be wary of underestimating the 
consequences of incarcerating a parent when rela
tives or friends are willing to care for the chil
dren. Judges often feel reassured to know that 
such arrangements exist. However, the research 
on the effects of incarceration on offenders' chil-
dren belies the stability of these care arrange
ments.22 

8) Value care provided by fathers as high
ly as care provided by mothers. Some judges 
interviewed stressed their special regard for ma
ternal care in their sentencing decisions. Research 
confirms the judges' comments.23 

Such special regard for maternal care may 
reflect stereotypes more than it does reality. 
Sack's research,24 for instance, highlighted the 
harm that resulted to children deprived of pater
nal care because of incarceration. 

9) When the children have special needs 
that demand the defendant's attention and 
care, sentence so that the defendant can 
continue to meet those needs. Occasionally a 
judge must sentence someone who has a seriously 
ill child, or a child with extraordinary emotional 
or mental problems. Such circumstances establish 
that an exceptional degree of hardship for the 
children is likely to result from incarceration of 
the parent. The judge generally should not incar
cerate in such cases. If the judge finds that incar
ceration is necessary, she should endeavor to 
fashion a sanction that will allow maximum op
portunity for the defendant to continue meeting 
the child's needs. 

10) Sentence to avoid jeopardizing a 
family's means of financial SUP'Port. One 
judge suggested that the important question is 
whether or not the family will "fall apart" if 
deprived of financial support that the defendant 
had provided. Thus, this principle need not be 

22See, e.g., Stanton, supra note 5, at 39, 120; Rosenkrantz 
and Joshua, supra note 5, at 3. 

23See Kathleen Daly, "Discrimination in the Criminal 
Courts: Family, Gender, and the Problem of Equal T:-:eatment" 
66 Soc. Forces 152, 163-65 (1987) (sentencing study of New 
York lower criminal court showed mothers received greater 
consideration than fathers at sentencing). 

:WSee, Sack, supra note 5. 

2liSee State v. Wilkinson, 483 So. 2d 245 (La. Ct. App. 1986) 
(3-year sentence for woman with 1 ¥.a-year old child, defendant 
"apparently" had sold marijuana to support family). 

2lIComments by Mercer Sullivan and Dr.. Richard Dudley at 
the Nr.>lfI' York City Bar Association Criminal Justice Retreat, 
Dec. 1, 1989. 

called into play when the judge is faced with a 
wealthy defendant or a family whose finances will 
not be destroyed by incarceration of the defen
dant. This principle recognizes that loss of finan
cial support in a poor or disadvantaged family 
can destroy the family and have serious conse
quences for the children. This principle does not 
apply when the proceeds of the crime constituted 
the source of support for the family.25 

How to Consider the Effects of Sentence on the 
Dependents 

The judge who has embarked upon consider
ation of the defendant's parental responsibilities 
needs principles that define how those responsi
bilities should be viewed and what impact they 
should have upon the choice of sanction. The 
following principles offer assistance in evaluating 
the merit of a defendant's claim for consideration 
and in assessing the available types of sanctions. 

Assessing the Parent-Child Relationship - "Good" 
families receive greater consideration from judges 
than do "bad" families. The following principles 
are designed to aid in the identification of fami
lies that deserve the judge's consideration. 

11) Define "family" expansively. Judges may 
tend to define a "family" based on their own 
experience or on the stereotypical nuclear family. 
Such a definition may be too narrow when look
ing at families from diverse classes, races, or 
cultures. For instance, an anthropologist who has 
studied family networks in the inner city points 
out that "officially" absent fathers may in fact 
play a significant caregiving and support role for 
their children. A psychiatrist suggests defining a 
family in terms of the functions it performs for 
its members rather than in terms of its particular 
configuration.26 

12) Refrain from questioning defendants' 
parenting skills in the absence of concrete 
evidence. The interviews revealed that many 
judges who consider the impact of their sentences 
on offenders' dependents evaluate the parent-child 
relationship at least as an implicit part of their 
decision making process. Such evaluations present 

, problems, because Federal judges are neither 
social workers, family court judges, nor state 
agents empowered to evaluate family 
environments. In the absence of experience and 
the absence of the informational and evaluative 
resources thai. a family court routinely accesses, 
Federal judges are likely to rely on their subjec
tive views about what constitutes a "good" parent 
or a "good" family. 

This principle seeks to avoid introduction of 



20 FEDERAL PROBATION March 1990 

judicial bias into the assessment of the family. 
The judge must have evidence that a family situ
ation is "bad" for the children before deciding 
that the family does not merit preservation. Ex
amples of adequate evidence might include convic
tion for an offense that physically harmed the 
dependents, recent state court adjudications of 
neglect, or a history of state involvement with the 
care of the children (i.e., previous foster care 
placements). A prior criminal record should not 
cause a judge to question the defendant's parent
ing skills. 

13) When the defendant committed the 
crime in the presence of the children, the 
parent-child relationship may deserve less 
consideration than in other cases. One judge 
distinguished those cases in which the defendant's 
criminal activity took place outside the home from 
those cases in which children witnessed their 
parents' criminal activities or in which the crime 
had some impact on their daily lives. For exam
ple, he described a case in which two parents ran 
a "drug factory" from their apartment. The judge 
felt that the mother was not a good parent and 
that the setting was "not a good situation" for 
the children. Instead of placing the mother on 
probation, the judge incarcerated both parents. 

This principle accepts the judge's underlying 
premise that direct exposure to crime is bad for a 
child. Thus, the defendant who conducted drug 
deals from the home would receive less consider
ation than the defendant who robbed, who embez
zled, or who somehow separated the criminal 
from the parental sphere. 

Assessing the Sincerity of the Defendant's 
Claim -

14) Carefully scrutinize circumstances in 
which the defendant may be invoking paw 
rental responsibilities as a ploy to obtain 
leniency. There are two sorts of circumstances in 
which assessment problems seem particularly 
likely to arise. 

Whenever the defendant argues that incarcera
tion will jeopardize the family's financial support, 
the judge will want to know whether or not the 
defendant in fact supports the family. A defen
dant who does not actually provide the support 
claimed does not deserve credit for providing it. 

Sometimes a defendant's life circumstances will 
have changed between the time of commission of 

2'IJlrisons generally do not allow such arrangements. See 
James Boudouris, Prisons and Kids: Programs for Inmate 
Parents 7-8 (1985). However, some halfway houses accept 
parents and their children. 

28See, e.g., Goldstein, Freud, and Solnit, supra note 4, at 
40-42. 

the crime and the time of sentencing. Defendants 
may have married and have had children during 
the intervening period. Defendants may be preg
nant at the time of sentencing. 

What should the judge do if the defendant 
"acquired" dependents in order to obtain leniency? 
It seems unfair to penalize the children because 
of their parents' questionable motives, yet it 
seems unfair to "reward" the parents for opportu
nistic behavior. If the court is convinced that the 
defendant acquired family responsibilities as a 
ploy, then concern for the consequences of sen
tencing upon the dependents should carry much 
less weight than it ordinarily might. Perhaps the 
judge should only give weight to the severest 
forms of consequence in such situations (e.g., 
foster placement of the children). 

Assessing Incarcerative Options - Once the judge 
has decided upon a disposition, she must choose 
an appropriate sanction. When imposing an 
incarcerative sanction, the judge must decidr 
upon the length and can decide upon the form 
that the sentence will take. Consideration of the 
impact of the sentence upon the dependents may 
affect both of these decisions. 

15) When selecting an incarcerative sen
tence, choose that sanction which best al
lows for maintenance of the parent-child 
relationship. Judges should take advantage of 
existing options regarding the forms of incarcera
tive sentences and should shape them to take 
account of parents' needs. 

For example, a parent who cares for children 
could serve a sentence intermittently from 9-5 on 
weekdays. Prison work release programs can be 
defined to allow regularly scheduled release time 
to care for children. Spouse co-defendants can 
serve their sentences consecutively. Perhaps ser
vice of a single parent's sentence could be post
poned until the child started school or grew old 
enough to bear a period of separation from the 
parent. Finally, a judge can search out those 
situations in which children can reside with their 
parents during the parent's confinement.27 

16) Consider the "child's sense of time" 
when determining the length of an 
incarcerative sentence. Child development 
specialists observe that children experience time 
differently than adults.28 Children have diffe.rent 
tolerance levels for periods of separation from 
their parents at different stages in their lives. 
The younger the children, the shorter the period 
of separation they can bear. A judge can legiti
mately consider such limits in determining the 
length of an incarcerative sentence. 

17) When incarcerating a parent, ensure 
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that care arrangements for the children 
have been made. Most of the judges commented 
that they follow this principle. They rely on their 
probation officers to inform them as to the exis
tence of care arrangements. Since the need for 
care flows from the judge's sentencing decision, it 
seems appropriate for the judge to involve herself 
in ensuring that care exists. 

Assessing Non-Incarcerative Options -
18) When structuring non-incarcerative 

sentences, consider the burden the sanction 
imposes upon the family. When judges choose 
non-incarcerative sentences to achieve the benefits 
provided by keeping a family together, they 
should structure the sentences so those benefits 
can indeed be achieved. For instance, mechanisms 
exist to tailor fines to the defendant's means.29 

29See Sentencing Reform, supra note 14, at 377 for a de
scription of the Swedish day-rme system, designed to equalize 
the impact of fines. 

Conclusion 

The framework proposed here offers a principled 
way to address defendants' parental responsibili
ties at sentencing. Far from creating chaos, it 
provides a structure for reasoned individualization 
of sentences. Just as exploration of sentencing 
practice regarding consideration of dependent 
children revealed a wealth of detailed legal prin
ciples, examination of the/Yaw on other offender 
characteristics might llY'cover equally thoughtful 
sentencing PrinCiP?:es. ,Given that possibility, im
plementing my pro osal for consideration of de
fendants' childry within the U.S. sentencing 
guidelines co~d point the way to a richer, stron
ger guide,s system. 

,/ 
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Zone 1 

Zone 2 

Zone 3 

Offense 
Level 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
12 
13 

14 
15 
16 
17 
18 
19 

20 
21 
22 

23 
24 

25 
26 
27 
28 
29 
30 
31 

32 
33 

34 

35 
36 

37 
38 
39 
40 
41 
42 
43 

I 
o or 1 

o· 1 
O· 2 

O· 3 

o· 4 

o· 5 
O· 6 

1· 7 
2· 8 
4· 10 
6· 12 

8· 14 
10· 16 
12· 18 
15· 21 

18· 24 
21· 27 
24· 30 
27· 33 

30· 37 

33· 41 
37· 46 
41· 51 
46 - 57 
51 - 63 

57 - 71 
63 - 78 
70 - 87 
78 - 97 
87 - 108 
97 • 121 

108 - 135 

121 - 151 
135 - 168 
151 - 188 
168 - 210 
188 - 235 

210 - 262 
235 - 293 
262 - 327 
292 - 365 
324 ·405 
360 • life 

life 
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II 
2 or 3 

O· 2 

O· 3 

o· 4 

o· 5 
O· 6 

1 - 7 

2 - 8 

4 - 10 

6 - 12 
8 - 14 

10 .. 16 

12 - 18 
15· 21 

18 - 24 
21 - 27 
24 - 30 
27 - 33 

30 - 37 
33 - 41 
37 - 46 
41 - 51 
46 - 57 
51 - 63 
57 - 71 
63 - 78 
70 - 87 
78 - 97 
87· 108 
97 • 121 

108 - 135 
121 - 151 
135 • 168 

151 - 188 
168 - 210 
188 - 235 
210 - 262 
235 • 293 

262 - 327 
292 • 365 

324 - 405 
360 . life 

360 - life 
life 

Sentencing Table 

Criminal History Category 

III 
4, 5, 6 

o· 3 
o - 4 
o - 5 
o - 6 

1· 7 

2· 8 

4 - 10 
6· 12 

8 - 14 
10 - 16 
12· 18 
15 - 21 
18 - 24 
21· 27 
24 - 30 
27 - 33 

30 - 37 
33· 41 
37 - 46 
41· 51 
46· 57 
51 - 63 
57· 71 
63· 78 
70· 87 
78· 97 
87- 108 

97 - 121 
108 • 135 

121 - 151 
135 - 168 
151 - 188 
168 - 210 

188 - 235 
210 . 262 

235 - 293 

262 - 327 
292 - 365 
324 - 405 
360 - life 
360 . life 
360 . life 

life 

N 
7,8,9 

o· 4 

o - 5 

O· 6 

2 - 8 

4 - 10 
6· 12 
8· 14 

10· 16 

12· 18 
15 - 21 
18· 24 
21 - 27 
24 - 30 
27· 33 

30· 37 
33· 41 
37· 46 

41· 51 
46· 57 

51 - 63 

57 - 71 
63 - 78 
70 - 87 
77· 96 
84 - 105 
92 - 115 

100 • 125 

110 - 137 
121 • 151 
135 • 168 

151 - 188 
168 . 210 

188 ·235 
210 - 262 
235 ·293 
262·327 

292 - 365 
324 ·405 
360 . life 

360 . life 

360 - life 
360 • life 

life 

V 
10, 11, 12 

o - 5 

o· 6 r 
2· 8 
4· 10 
6· 12 

9 - 15 
12· 18 

15 - 21 

18 - 24 
21· 27 
24· 30 
27· 33 

30 - 37 
33· 41 
37 - 46 
41· 51 
46· 57 

51 - 63 

57 - 71 
63 - 78 
70 - 87 
77 - 96 
84 - 105 
92· 115 

100 - 125 
110 . 137 

120 - 150 
130 • 162 

140·175 
151· 188 
168 ·210 
188 - 235 
210 - 262 
235 ·293 

262 - 327 
292 . 365 

324 - 405 
360 . life 

360 • life 

360 - life 

360 - life 

360 - life 
life 
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VI 
13 or more 

o - 6 

1 - 7 
3 - 9 

6 - 12 
9 - 15 

12 - 18 
15· 21 
18· 24 

21 - 27 

24 - 30 
27· 33 

30 - 37 
33 - 41 
37· 46 
41 - 51 
46 - 57 
51· 63 

57 - 71 
63 - 78 
70 - 87 
77· 96 
84 - 105 
92 - 115 

100 - 125 

110 - 137 
120 - 150 
130 - 162 
140 - 175 
151 - 188 
168 ·210 

188 - 235 
210 ·262 

235 - 293 
262 - 327 
292 . 365 

324 - 405 

360 - life 
360 • life 

360 . life 

360 - life 

360 - life 
360 - life 

life 




