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9812 CONGRESS
9D SESSION o 1 762

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 9, 1984
Referred to the Committee on the Judiciary

AN ACT .

Entitled the “‘Comprehensive Crime Control Act of 1984”.

B

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Comprehensive Crime
Control Act of 1984, ‘

TITLE I—BAIL

Sec. 101. This title may be cited as the “Bail Reform
Act of 1984”.

Sec. 102. (a) Sections 83141 through 3151 of title 18,

United States Code, are repealed and the following new sec-
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tions are inserted in lieu thereof:
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“§ 3141. Release and detention authority generally
“(a) PENDING TRIAL.—A judicial officer who is author-
ized to order the arrest of a person pursuant to section 3041
of this title shall order that an arrested person who is brought
before him be released or detained, pending judicial proceed-
ings, pursuant to the provisions of this chapter.
“(b) PENDING SENTENCE OR APPEAL.—A judicial offi-
cer of a court of original jurisdiction over an offense, or a
judicial officer of a Federal appellate court, shall order that,
pending imposition or execution of sentence, or pending
appeal of conviction or sentence, a person be released or de-
tained pursuant to the provisions of this chapter.
“§ 3142, Release or detention of a defendant pending trial
“(a) In GENBRAL.—Upon the appearance before a judi-
cial officer of a person charged with an offense, the judicial
officer shall issue an order that, pending trial, the person
be—
“(1) released on his personal recognizance or upon
execution of an unsecured appearance bond, pursuant
to the provisions of subsection (b);
“2) released on a condition or combination of
conditions pursuant to the provisions of subsection (c);
“(8) temporarily detained to permit revocation of
conditional release, deportation, or exclusion pursuant

to the provisions of subsection (d); or
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“(4) detained pursuant to the provisions of subsec-
tion (e).

“(b) RELEASE ON PERSONAL RECOGNIZANCE OR UN-
SECURED APPEARANCE BoND.—The judicial officer shall
order the pretrial release of the person on his personal recog-
nizance, or upon execution of an unsecured appearance bond
in an amount specified by the court, subject to the condition
that the person not commit a Federal, State, or local crime
during the period of his release, unless the judicial officer
determines that such release will not reasonably assure the
appearance of the person as required or will endanger the
safety of any other person or the community.

“(c) ReLEASE ON ConpiTIONS.—If the judicial officer
determines that the release deseribed in subsection (b) will
not reasonably assure the appearance of the person as re-
quired or will endanger the safety of any other person or the
community, he shall order the pretrial release of the
person—

“(1) subject to the condition that the person not
commit a Federal, State, or local crime during the
period of release; and

“(2) subject to the least restrictive further condi-
tion, or combination of conditions, that he determines
will reasonably assure the appearance of the person as

required and the safety of any other person and the

S 1762 RFH18——2
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community, which may include the condition that the

person—

S 1762

“(A) remain in the custody of a designated
person, who agrees to supervise him and to report
any violation of a release condition to the court, if
the designated person is able reasonably to assure
the judicial officer that the person will appear as
required and will not pose a danger to the safety
of any other person or the community;

“(B) maintain employment, or, if unem-
ployed, actively seek employment;

“(C) maintain or commence an educational
program;

“(D) abide by specified restrictions on his
personal associations, place of abode, or travel;

“(B) avoid all contact with an alleged victim
of the crime and with a potential witness who
may testify concerning the offense;

“(F) report on a regular basis to a designat-
ed law enforcement agency, pretrial services
agency, or other agency;

“(G) comply with a specified curfew;

“(H) refrain from possessing a firearm, de-

structive device, or other dangerous weapon;
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“(@ refrain from excessive use of alcohol, or
any use of a narcotic drug or other controlled sub-
stance, as defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802), without a pre-
seription by a licensed medical practitioner;

“(J) undergo available medical or psychiatric
treatment, including treatment for drug or alcohol
dependency, and remain in a specified institution
if required for that purpose;

“(K) execute an agreement to forfeit upon
failing to appear as required, such designated
property, including money, as is reasonably neces-
sary to assure the appearance of the person as re-
quired, and post with the court such indicia of
ownership of the property or such percentage of
the money as the judicial officer may specify;

“(I) execute a bail bond with solvent sure-
ties in such amount as is reasonably necessary to
assure the appearance of the person as required;

“(M) return to custody for specified hours fol-
lowing release for employment, schooling, or
other limited purposes; and

“(N) satisfy any other condition that is rea-

sonably necessary to assure the appearance of the
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person as required and to assure the safety of any
other person and the community.
The judiciél officer may not impose a financial condition that
results in the pretrial detention of the person. The judicial
officer may at any time amend his order to impose additional
or different conditions of release.

“(d) TemporarYy DETENTION To PERMIT REVOCA-
TION OF CONDITIONAL RELEASE, DEPORTATION, OR Ex-
OLUSION.—If the judicial officer determines that—

(1) the person—
“(A) is, and was at the time the offense was
committed, on—

“@) release pending trial for a felony
under Federal, State, or local law;

“(ii) release pending imposition or ex-
ecution of sentence, appeal of sentence or
convistion, or completion of sentence, for any
offense under Federal, State, or local law; or

“(ii)) probation or parole for any offense
under Federal, State, or local law; or
“(B) is not a citizen of the United States or

lawfully admitted for permanent residence, as de-
fined in section 101(a)(20) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(20)); and

S 1762
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“(2) the person may flee or pose a danger to any
other person or the community;

he shall order the detention of the person, for a period of not
more than ten days, excluding Saturdays, Sundays, and holi-
days, and direct the attorney for the Giovernment to notify
the appropriate court, probation or parole official, or State or
local law enforcement official, or the appropriate official of
the Immigration and Naturalization Service. If the official
fails or declines to take the person into custody during that
period, the person shall be treated in accordance with the
other provisions of this section, notwithstanding the applica-
bility of other provisions of law governing release pending
trial or deportation or exclusion proceedings. If temporary
detention is sought under paragraph (1)(B), the person has
the burden of proving to the court that he is a citizen of the
United States or is lawfully admitted for permanent resi-
dence.

“(e) DeTENTION.—If, after a hearing pursuant to the
provisions of subsection (f), the judicial officer finds that no
condition or combination of conditions will reasonably assure
the appearance of the person as required and the safety of
any other person and the community, he shall order the de-
tention of the person prior to trial. In a case described in

([)(1), a rebuttable presumption arises that no condition or
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combination of conditions will reasonably assure the safety of
any other person and the community if the judge finds that—

“(1) the person has been convicted of a Federal
offense that is described in subsection (f)(1), or of a
State or local offense that would have been an offense
described in subsection (f)(1) if a circumstance giving
rise to Federal jurisdiction had existed;

“(2) the offense described in paragraph (1) was
committed while the person was on release pending |
trial for a Federal, State, or local offense; and

“(3) a period of not more than five years has
elapsed since the date of conviction, or the release of
the person from imprisonment, for the offense described
in paragraph (1), whichever is later.

Subject to rebuttal by the person, it shall be presumed that
no condition or combination of conditions will reasonably
assure the appearance of the person as required and the
safety of the community if the judicial officer finds that there
is probable cause to believe that the person committed an
offense for which a maximum term of imprisonment of ten
years or more is prescribed in the Controlled Substances Act
(21 U.8.C. 801 et seq.), the Controlled Substances Import
and BExport Act (21 U.S.C. 951 et seq.), section 1 of the Act
of September 15, 1980 (21 U.S.C. 955a), or an offense under
section 924(c) of title 18 of the United States Code.

S 1762
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“@) DerEnTiON HEARING.—The judicial officer shall

hold a hearing to determine whether any condition or combi-

nation of conditions set forth in subsection (c) will reasonably

assure the appearance of the person as required and the

safety of any other person and the community in a case—

“(1) upon motion of the attorney for the Govern-

ment, that involves—

S 1762

“(A) a crime of violence;

“(B) an offense for which the maximum sen-
tence is life imprisonment or death;

“(C) an offense for which a maximum term
of imprisonment of ten years or more is prescribed
in the Controlled Substances Aect (21 U.S.C. 801
et seq.), the Controlled Substances Import and
Export Act (21 U.S.C. 951 et seq.), or section 1
of the Act of September 15, 1980 (21 U.S.C.
955a); or

“(D) any felony committed after the person
had been convicted of two or more prior offenses
described in subparagraphs (A) through (C), or
two or more State or local offenses that would
have been offenses described in subparagraphs (A)
through (C) if a circumstance giving rise to Feder-

al jurisdiction had existed; or
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“(2) Upon motion of the attorney for the Govern-
ment or upon the judicial officer’s own motion, that in-
volves—

“(A) a serious risk that the person will flee;
“(B) a serious risk that the person will ob-
struct or attempt to obstruct justice, or threaten,
injure, or intimidate, or attempt to threaten,
injure, or intimidate, a prospective witness or

juror.
The hearing shall be held immediately upon the person’s first
appearance before the judicial officer unless that person, or
the attorney for the Government, seeks a continuance.
Except for good cause, a continuance on motion of the person
may not exceed five days, and a continuance on motion of the
attorney for the Government may not exceed three days.
During a continuance, the person shall be detained, and the
judicial officer, on motion of the attorney for the Government
or on his own motion, may order that, while in custody, a
person who appears to be a narcotics addict receive a medical
examination to determine whether he is an addict. At the
hearing, the person has the right to be represented by coun-
sel, and, if he is financially unable to obtain adequate repre-
sentation, to have counsel appointed for him. The person
shall be afforded an opportunity to testify, to present wit-

nesses on his own behalf, to cross-examine witnesses who
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appear at the hearing, and to present information by proffer
or otherwise. The rules concerning admissibility of evidence
in criminal trials do not apply to the presentation and consid-
eration of information at the hearing. The facts the judicial
officer uses to support a findiﬁg pursuant to subsection (e)
that no condition or combination of conditions will reasonably
assure the safety of any other person and the community
shall be supported by clear and convincing evidence. The
person may be detained pending completion of the hearing.

“(g) Facrors To Be ConsipeErED.—The judicial offi-
cer shall, in determining whether there are conditions of re-
lease that will reasonably assure the appearance of the
person as required and the safety of any other person and the
community, take into account the available information con-
cerning—

“(1) the nature and circumstances of the offense
charged, including whether the offense is a crime of
violence or involves a narcotic drug;

“(2) the weight of the evidence against the
person;

“(8) the history and characteristics of the person,
including—

““(A) his character, physical and mental con-
dition, family ties, employment, financial re-

sources, length of residence in the community,

S 1762
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community ties, past conduct, history relating to
drug or alcohol abuse, criminal history, and record
concerning appearance at court proceedings; and
“(B) whether, at the time of the current of-
fense or arrest, he was on probation, on parole, or
on other release pending trial, sentencing, appeal,
or completion of sentence for an offense under
Tederal, State, or local law; and
“(4) the nature and seriousness of the danger to
any person or the community that would be posed by
the person’s release. In considering the conditions of
release described in subsection (¢)(2)(K) or (¢)(2)(IL), the
judicial officer may upon his own motion, or shall upon
the motion of the Government, conduct an inquiry into
the source of the property to be designated for poten-
tial forfeiture or offered as collateral to secure a bond,
and shall decline to accept the designation, or the use
as collateral, of property that, because of its source,
will not reasonably assure the appearance of the person
as required.

“(Mh) ConTENTS OF RELEASE ORDER.—In a release

order issued pursuant to the provisions of subsection (b) or

(c), the judicial officer shall—

“(1) include a written statement that sets forth all

the conditions to which the release is subject, in a
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manner sufficiently clear and specific to serve as a
guide for the person’s conduct; and
“(2) advise the person of—

“(A) the penalties for violating a condition of
release, including the penalties for committing an
offense while on pretrial release;

“(B) the consequences of violating a condi-
tion of release, including the immediate issuance
of a warrant for the person’s arrest; and

“(C) the provisions of sections 1503 of this
title (relating to intimidation of witnesses, jurcrs,
and officers of the court), 1510 (relating to ob-
struction of criminal investigations), 1512 (tam-
pering with a witness, victim, or an informant),
and 1513 (retaliating against a witness, vietim, or
an informant).

“@i) ConTENTS OF DETENTION ORDER.—In a deten-
tion order issued pursuant to the provisions of subsection (e),
the judicial officer shall—

“(1) include written findings of fact and a written
statement of the reasons for the detention;
“(2) direct that the person be committed to the

custody of the Attorney General for confinement in a

corrections facility separate, to the extent practicable,

8 1762
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from persons awaiting or serving sentences or being

held in custody pending appeal;

“(3) direct that the person be afforded reasonable
opportunity for private consultation with his counsel;
and

“(4) direct that, on order of a court of the United
States or on request of an attorney for the Govern-
ment, the person in charge of the corrections facility in
which the person is confined deliver the person to a
United States marshal for the purpose of an appear-
ance in connection with a court proceeding.

The judicial officer may, by subsequent order, permit the
temporary release of the person, in the custody of a United
States marshal or another appropriate person, to the extent
that the judicial officer determines such release to be neces-
sary for preparation of the person’s defense or for another
compelling reason.

“(j) PrEsumpTION OF INNOCENCE.—Nothing in this
section shall be construed as modifying or limiting the pre-
sumption of innocence.

“§ 3143. Release or detention of a defendant pending sen-
tence or appeal

“(a) RELEASE OR DETENTION PENDING SENTENCE.—
The judicial officer shall order that a person who has been

found guilty of an offense and who is waiting imposition or

S 1762
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execution of sentence, be detained, unless the judicial officer
finds by clear and convincing evidence that the person is not
likely to flee or pose a danger to the safety of any other
person or the community if released pursuant to section 3142
(b) or (c). If the judicial officer makes such a finding, he shall
order the release of the person in accordance with the provi-
sions of section 3142 (b) or (c).

“(h) RELEASE OR DETENTION PENDING APPEAL BY
THE DEFENDANT.—The judicial officer shall order that a
person who has been found guilty of an offense and sentenced
to a term of imprisonment, and who has filed an appeal or a
petition for a writ of certiorari, be detained, unless the judi-
cial officer finds—

“(1) by clear and convincing evidence that the
person is not likely to flee or pose a danger to the
safety of any other person or the community if released
pursuant to section 3142 (b) or (c); and

“(2) that the appeal is not for purpose of delay
and raises a substantial question of law or fact likely to
result in reversal or an order for a new trial.

If the judicial officer makes such findings, he shall order the
release of the person in accordance with the provisions of
section 3142 (b) or (c).

“¢c) RELEASE OR DETENTION PENDING APPEAL BY

THE GOVERNMENT.—The judicial officer shall treat a de-

8 1762
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fendant in a case in which an appeal has been taken by the
United States pursuant to the provisions of section 3731 of
this title, in accordance with the provisions of section 3142,
unless the defendant is otherwise subject to a release or de-
tention order.
“§ 3144. Release or detention of a material witness

“If it appears from an affidavit filed by a party that the
testimony of a person is material in a criminal proceeding,
and if it is shown that it may become impracticable to secure
the presence of the person by subpena, a judicial officer may
order the arrest of the person and treat the person in accord-
ance with the provisions of section 3142. No material witness
may be detained because of inability to comply with any con-
dition of release if the testimony of such witness can ade-
quately be secured by deposition, and if further detention is
not necessary to prevent a failure of justice. Release of a
material witness may be delayed for a reasonable period of
time until the deposition of the witness can be taken pursuant
to the Federal Rules of Criminal Procedure.
“§ 3145. Review and appeal of a release or detention order

“(a) Review OF A RELEASE ORDER.—If a person is
ordered released by a magistrate, or by a person other than a
judge of a court having original jurisdiction over the offense

and other than a Federal appellate court—
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“(1) the attorney for the Government may file,
with the court having original jurisdiction over the of-
fense, a motion for revocation of the order or amend-
ment of the conditions of release; and

“(2) the person may file, with the court having
original jurisdiction over the offense, a motion for
amendment of the conditions of release.

The motion shall be determined promptly.

“(b) ReviEw OF A DETENTION ORDER.—If a person is
ordered detained by a magistrate, or by a person other than a
judge of a court having original jurisdiction over the offense
and other than a Federal appellate court, the person may file,
with the court having original jurisdiction over the offense, a
motion for revocation or amendment of the order. The motion
shall be determined promptly.

“(c) ArpEaL FrOoM A RELEASE OR DETENTION
ORDER.—An appeal from a release or detention order, or
from a decision denying revocation or amendment of such an
order, is governed by the provisions of section 1291 of title
28 and section 3731 of this title. The appeal shall be deter-
mined promptly.

“§ 314€. Penalty for failure to appear
“(a) OFFENSE.—A person commits an offense if, after

having been released pursuant to this chapter—

S 1762
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“(1) he knowingly fails to appear before a court

as required by the conditions of his release; or

“(2) he knowingly fails to surrender for service of

sentence pursuant to a court order.

“(b) GrADING.—If the person was released—

“(1) in connection with a charge of, or while

awaiting sentence, surrender for service of sentence, or

appeal or certiorari after conviction, for—

S 1762

“(A) an offense punishable by death, life im-
prisonment, or imprisonment for a term of fifteen
years or more, he shall be fined not more than
$25,000 or imprisoned for not more than ten
years, or both;

“(B) an offense punishable by imprisonment
for a term of five or more years, but less than fif-
teen years, he shall be fined not more than
$10,000 or imprisoned for not more than five
years, or both;

“(C) any other felony, he shall be fined not
more than $5,000 or imprisoned for not more
than two years, or both; or

“(D) a misdemeanor, he shall be fined not
more than $2,000 or imprisoned for not more

than one year, or both; or
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“(2) for appearance as a material witness, he shall
be fined not more than $1,000 or imprisoned for not
more than one year, or both.

A term of imprisonment imposed pursuant to this section
shall he consecutive to the sentence of imprisonment for any
other offense.

“(¢) AFFIRMATIVE DEFENSE.—It is an affirmative de-
fense to a prosecution under this section that uncontrollable
circumstances prevented the person from appearing or sur-
rendering, and that the person did not contribute to the cre-
ation of such circumstances in reckless disregard of the re-
quirement that he appear or surrender, and that he appeared
or surrendered as soon as such circumstances ceased to exist.

“(d) DECLARATION OF FORFEITURE.—If a person fails
to appear before a court as required, and the person executed
an appearance bond pursuant to section 3142(b) or is subject
to the release condition set forth in section 3142 (¢)(2)(K) or
(c)(2)(L), the judicial officer may, regardless of whether the
person has been charged with an offense under this section,
declare any property designated pursuant to that section to

be forfeited to the United States.

S 1762
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“§ 3147. Penalty for an offense committed while on re-
lease
“A person convicted of an offense committed while re-
leased pursuant to this chapter shall he sentenced, in addition
to the sentence prescribed for the offense to—
“(1) a term of imprisonment of not less than two
years and not more than ten years if the offense is a
felony; or
“(2) a term of imprisonment of not less than
ninety days and not more than one year if the offense
is a misdemeanor.
A term of imprisonment imposed pursuant to this section
shall be consecutive to any other sentence of imprisonment.
“§ 3148. Sanctions for violation of a release condition
“(a) AVATLABLE SANCTIONS.—A person who has been
released pursuant to the provisions of section 3142, and who

has violated a condition of his release, is subject to a revoca-

" tion of release, an order of detention, and a prosecution for

contempt of court.

“(b) REvocaTioN OF RELEASE.—The attorney for the
Government may initiate a proceeding for revocation of an
order of release by filing a motion with the district court. A
judicial officer may issue a warrant for the arrest of a person
charged with violating a condition of release, and the person
shall be brought before a judicial officer in the district in

which his arrest was ordered for a proceeding in accordance

S 1762
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with this section. To the extent practicable, a person charged
with violating the condition of his release that he not commit
a Federal, State, or local crime during the period of release
shall be brought before the judicial officer who ordered the
release and whose order is alleged to have been violated. The
judicial officer shall enter an order of revocation and deten-

tion if, after a hearing, the judicial officer—

“(1) finds that there is—

“(A) probable cause to believe that the
person has committed a Federal, State, or local
crime while on release; or

“(B) clear and convincing evidence that the
person has violated any other condition of his re-
lease; and
“(2) finds that—

“(A) based on the factors set forth in section
3142(g), there is no condition or combination of
conditions of release that will assure that the
person will not flee or pose a danger to the safety
of any other person or the community; or

“(B) the person is unlikely to abide by any

condition or combination of conditions of release.

23 If there is probable cause to believe that, while on release,

24 the person committed a Federal, State, or local felony, a re-

25 huttable presumption arises that no condition or combination
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of conditions will assure that the person will not pose a
danger to the safety of any other person or the community. If
the judicial officer finds that there are conditions of release
that will assure that the person will not flee or pose a danger
to the safety of any other person or the community, and that
the person will abide by such conditions, he shall treat the
person in accordance with the provisions of section 3142 and
may amend the conditions of release accordingly.

“(c) ProsecurioN For CoNTEMPT.—The judge may
commence a prosecution for contempt, pursuant to the provi-
sions of section 401, if the person has violated a condition of
his release.

“§ 3149. Surrender of an offender by a surety

“A person charged with an offense, who is released
upon the execution of an appearance bond with a surety, may
be arrested by the surety, and if so arrested, shall be deliv-
ered promptly to a United States marshal and brought before
a judicial officer. The judicial officer shall determine in ac-
cordance with the provisions of section 3148(b) whether to
revoke the release of the person, and may absolve the surety
of responsibility to pay all or part of the bond in accordance
with the provisions of Rule 46 of the Federal Rules of Crimi-
nal Procedure. The person so committed shall be held in offi-
cial detention until released pursuant to this chapter or an-

other provision of law.
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23
1 “§3150. Applicability to a case removed from a State

2 court

3 “The provisions of this chapter apply to a criminal case
4 removed to a Federal court from a State court.”.

5 (b) Section 3154 of title 18, United States Code, is
6 amended—

1 (1) in subsection (1), by striking out ‘“‘and recom-
8 mend appropriate release conditions for each such
9 person’’ and inserting in lieu thereof “and, where ap-
10 propriate, include a recommendation as to whether
11 such individual should be released or detained and, if
12 release is recommended, recommend appropriate condi-
13 tions of release’’; and

14 (2) in subsection (2), by striking out “‘section
15 3146(e) or section 3147 and inserting in lieu thereof
16 “‘section 3145”.

17 (¢) Section 3156(a) of title 18, United States Code, is
18 amended—
19 (1) by striking out “3146” and inserting in lieu

20 thereof “3141”;

21 (2) in paragraph (1)—

22 (A) by striking out “bail or otherwise” and
23 inserting in lieu thereof “detain or’’; and

24 (B) by deleting “and” at the end thereof;

25 (8) in paragraph (2), by striking out the period at
26 the end and inserting in lieu thereof *; and”’;
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1 (4) by adding after paragraph (2) the following
2 new paragraphs:
3 “(3) The term ‘felony’ means an offense punish-
4 able by a maximum term of imprisonment of more than
5 one year; and
6 ““(4) The term ‘crime of violence’ means—
7 ““(A) an offense that has as an element of the
"8 offense the use, attempted use, or threatened use
9 of physical force against the person or property of
10 another; or
11 “(B) any other offense that is a felony and
12 that, by its nature, involves a substantial risk that
13 physical force against the person or property of
14 another may be used in the course of committing
15 the offense.”’; and
16 (5) in subsection (b)(1), by striking out *‘bail or
17 otherwise” and inserting in lieu thereof “detain or”.
18 (d) The item relating to chapter 207 in the analysis of

19 part II of title 18, United States Code, is amended to read as
20 follows:

“207. Release and detention pending judicial proceedings........... 3141”7,
21 (e)(1) The caption of chapter 207 is amended to read as
22 follows:
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“CHAPTER 207—RELEASE AND DETENTION

PENDING JUDICIAL PROCEEDINGS”.
(2) The section analysis for chapter 207 is amended by
striking out the items relating to sections 3141 through 3151

and inserting in lieu thereof the following:

“8141. Release and detention authority generally.

“3142. Release or detention of & defendant pending trial.

“8143. Release or detention of a defendant pending sentence or appeal.
‘3144, Release or detention of a material witness.

“3145. Review and appeal of a release or detention order.

“3146. Penalty for failure to appear.

‘8147, Penalty for an offense committed while on release.

8148. Sanctions for violation of a releage condition.

3149. Surrender of an offender by a surety.

“8150. Applicability to a case removed from a State court.”

Src. 108. Chapter 203 of title 18, United States Code,
is amended as follows:

(a) The last sentence of section 3041 is amended by
striking out “‘determining to hold the prisoner for trial” and
inserting in lieu thereof ‘‘determining, pursuant to the provi-
sions of section 3142 of this title, whether to detain or condi-
tionally release the prisoner prior to trial”.

(b) The second paragraph of section 3042 is amended by
striking out “imprisoned or admitted to bail” and inserting in
lieu thereof “detaired or conditionally released pursuant to
section 3142 of this title”.

(c) Section 3043 is repealed.

(d) The following new section is added after section

3061:
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“§ 3062. General arrest authority for violation of release
conditions
“A law enforcement officer, who is authorized to arrest
for an offense committed in his presence, may arrest a person
who is released pursuant to chapter 207 if the officer has
reasonable grounds to believe that the person is violating, in
his presence, a condition imposed on the person pursuant to
section 3142 (c)@)D), ()@)E), ©E2)H), (©)2)D), or
(c)(2)(M), or, if the violation involves a failure to remain in a
specified institution as required, a condition imposed pursuant
to section 3142(c)(2)(J).”.
(e) The section analysis is amended—
(1) by amending the item relating to section 3043

to read as follows:

“3048. Repealed.”’; and
(2) by adding the following new item after the

item relating to section 3061:

“3062. General arrest authority for violation of release conditions.”.

SEC. 104. Section 3731 of title 18, United States Code,
is amended by adding after the second paragraph the follow-
ing new paragraph:

“An appeal by the United States shall lie to a court of
appeals from a decision or order, entered by a district court of
the United States, granting the release of a person charged

with or convicted of an offense, or denying a motion for revo-
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cation of, or modification of the conditions of, a decision or
order granting release.”.

SEc. 105. The second paragraph of section 3772 of title
18, United States Code, is amended by striking out ‘“bail”
and inserting in lieu thereof “‘release pending appeal.”

Src. 106. Section 4282 of title 18, United States Code,
is amended—

(a) by striking out “‘and not admitted to bail”’ and
substituting “‘and detained pursuant to chapter 207”;
and

(b) by striking out ‘“‘and unable to make bail”.
SEc. 107. Section 636 of title 28, United States Code,

is amended by striking out “impose conditions of release
under section 3146 of title 18" and inserting in lieu thereof
“issue orders pursuant to section 3142 of title 18 concerning
release or detention of persons pending trial”.

Sec. 108. The Federal Rules of Criminal Procedure are
amended as follows:

(a) Rule 5(c) is amended by striking out ‘“‘shall admit the
defendant to bail” and inserting in Lieu thereof “shall detain
or conditionally release the defendant’.

(b) The second sentence of rule 15(a) is amended by
striking out “‘committed for failure to give bail to appear to

testify at a trial or hearing’’ and inserting in lieu thereof *de-
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tained pursuant to section 3144 of title 18, United States

Code”.

(c) Rule 40(f) is amended to read as follows:

“(f) RELEASE OR DETENTION.—If a person was previ-
ously detained or conditionally released, pursuant to chapter
207 of title 18, United States Code, in another district where
a warrant, information or indictment issued, the Federal
magistrate shall take into account the decision previously
made and the reasons set forth therefor, if any, but will not
be bound by that decision. If the Federal magistrate amends
the release or detention decision or alters the conditions of

release, he shall set forth the reasons for his action in writ-

»

ing.”.
(d) Rule 46 is ameuded—
(1) in subdivision (a), by striking out “§ 3146,
§ 3148, or §3149” and inserting in lieu thereof
“8§ 3142 and 3144”;
(2) in subdivision (c), by striking out “8148" and
inserting in lieu thereof “3143";
(3) by amending subdivision (e)(2) to read as fol-
lows:
“(2) SETTING ASIDE.—The court may direct that a for-
feiture be set aside in whole or in part, upon such conditions
as the court may impose, if a person released upon execution

of an appearance bond with a surety is subsequently surren-
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dered by the surety into custody or if it otherwise appears
that justice does not require the forfeiture.”’; and
(4) by adding the following new subdivision at the
end thereof:

“(h) FORFEITURE OF PROPERTY.—

“Nothing in this rule or in chapter 207 of title 18,
United States Code, shall prevent the court from disposing of
any charge by entering an order directing forfeiture of prop-
erty pursuant to 18 U.S.C. 3142(c)(2)(K) if the value of the
property is an amount that would be an appropriate sentence
after conviction of the offense charged and if such forfeiture is
authorized by statute or regulation.”.

(e) Rule 54(b)3) is amended by striking out “under 18
U.S8.C. § 3043, and”.

SeC. 109. Rule 9(c) of the Federal Rules of Appellate
Procedure is amended by striking out “8148” and inserting
in lieu thereof “3143”, and following the word “‘commu-
nity”’, inserting “and that the appeal is not for purpose of
delay and raises a substantial question of law or fact likely to
result in reversal or in an order for a new trial”’.

TITLE II—SENTENCING REFORM

Sec. 201. This title may be cited as the “Sentencing
Reform Act of 1984,

Sec. 202. (a) Title 18 of the United States Code is
amended by—
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(1) redesignating sections 3577, 8578, 8579,
3580, 3611, 3612, 3615, 3617, 3618, 3619, 3620,
and 3656 as sections 3661, 3662, 3663, 3664, 3665,
3666, 3667, 3668, 3669, 3670, 3671, and 3672 of a
new chapter 232 of title 18 of the United States Code,
respectively;

(2) repealing chapters 227, 229, and 231 and sub-
stituting the following new chapters:

“CHAPTER 227—SENTENCES

“Subchapter

“A. General Provisions .........ccecoevvrvvvervenennne eeveeerreererabeerbisrtesbtsaebaronns 3551
B PLODBALION ...ttt esneesesaoses st ssaosnsamn s 3561
e FHNIES.c.eeeeecrcreeicr et r et saeesseassb e sssnssnantsssessonssasesteaen 3571
“D, IMPriSONIMENL .......cc.occiriiieeiernnrerierireeres i tereeseieserissssesssesenes 3581

“SUBCHAPTER A—GENERAL PROVISIONS

“Sec.

“8551. Authorized sentences.

*8552. Presentence reports.

“8553. Imposition of a sentence.

“8554. Order of criminal forfeiture.

“38555. Order of notice to victims.

“8556. Order of restitution.

8557, Review of a sentence.

**3558. Implementation of a sentence.
“3559. Sentencing classification of offenses.

“SUBCHAPTER A—GENERAL PROVISIONS
“8§ 3551. Authorized sentences

“(a) In GENERAL.—Except as otherwise specifically
provided, a defendant who has been found guilty of an offense
described in any Federal statute, other than an Act of Con-
gress applicable exclusively in the District of Columbia or the
Uniform Code of Military Justice, shall be sentenced in ac-

cordance with the provisions of this chapter so as to achieve
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the purposes set forth in subparagraphs (A) through (D) of
section 3553(a)(2) to the extent that they are applicable in
light of all the circumstances of the case.

“(b) INDIVIDUALS.—An individual found guilty of an of-
fense shall be sentenced, in accordance with the provisions of
section 3553, to—

“(1) a term of probation as authorized by sub-

chapter B;

“(2) a fine as authorized by subchapter C; or
“(3) a term of imprisonment as authorized by sub-

chapter D.

A sentence to pay a fine may be imposed in addition to any
other sentence. A sanction authorized by section 3554, 3555,
or 35656 may be imposed in addition to the sentence required
by this subsection.

“(c) ORGANIZATIONS.—An organization found guilty of
an offense shall be sentenced, in accordance with the provi-
sions of section 3553, to—

“(1) a term of probation as authorized by sub-
chapter B; or
“(2) a fine as authorized by subchapter C.
A sentence to pay a fine may be imposed in addition to a
sentence tc probation. A sanction authorized by section
3554, 3555, or 3556 may be imposed in addition to the sen-

tence required by this subsection.
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“§ 3552. Presentence reports

“(a) PRESENTENCE INVESTIGATION AND REPORT BY
ProOBATION OFFICER.—A United States probation officer
shall make a presentence investigation of a dcfendant that is
required pursuant to the provisions of Rule 32(c) of the Fed-
eral Rules of Criminal Procedure, and shall, before the impo-
sition of sentence, report the results of the investigation to
the court.

“(b) PRESENTENCE STUDY AND REPORT BY BUREAU
OoF Prisons.—If the court, before or after its receipt of a
report specified in subsection (a) or (c), desires more informa-
tion than is otherwise available to it as a basis for determin-
ing the sentence to be imposed on a defendant found guilty of
a misdemeanor or felony, it may order a study of the defend-
ant. The study shall be conducted in the local community by
qualified consultants unless the sentencing judge finds that
there is a compelling reason for the study to be done by the
Bureau of Prisons or there are no adequate professional re-
sources available in the local community to perform the
study. The period of the study shall take no more than sixty
days. The order shall specify the additional information that
the court needs before determining the sentence to be im-
posed. Such an order shall be treated for administrative pur-
poses as a provisional sentence of imprisonment for the maxi-
mum term authorized by section 3581(b) for the offense com-

mitted. The study shall inquire into such matters as are spec-
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ified by the court and any other matters that the Bureau of

Prisons or the professional consultants believe are pertinent
to the factors set forth in section 3553(a). The period of the
study may, in the discretion of the court, be extended for an
additional period of not more than sixty days. By the expira-
tion of the period of the study, or by the expiration of any
extension granted by the court, the United States marshal
shall return the defendant to the court for final sentencing.
The Burean of Prisons or the professional consultants shall
provide the court with a written report of the pertinent re-
sults of the study and make to the court whatever recommen-
dations the Bureau or the consultants bhelieve will be helpful
to a proper resolution of the case. The report shall include
recommendations of the Bureau or the consultants concern-
ing the guidelines and policy statements, promulgated by the
Sentencing Commission pursuant to 28 U.S.C. 994(a), that
they believe are applicable to the defendant’s case. After re-
ceiving the report and the recommendations, the court shall
proceed finally to sentence the defendant in accordance with
the sentencing alternatives and procedures available under
this chapter.

“(c) PRESENTENCE EXAMINATION AND REPORT BY
PsycHIATRIC OR PsycHOLOGICAL ExAMINERS.—If the
court, before or after its receipt of a report specified in sub-

section (a) or (b) desires more information than is otherwise
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available to it as a basis for determining the mental condition
of the defendant, it may order that the defendant undergo a
psychiatric or psychological examination and that the court
be provided with a written report of the results of the exami-
nation pursuant to the provisions of section 4247,

“(d) D1scLOSURE OF PRESENTENCE REPORTS.—The
court shall assure that a report filed pursuant to this section

is disclosed to the defendant, the counsel for the defendant,

and the attorney for the Government at least ten days prior

to the date set for sentencing, unless this minimum period is
waived by the defendant.
“8§ 3553. Imposition of a sentence
“(a) Facrors To Be CONSIDERED IN IMPOSING A
SENTENCE.—The court, in determining the particular sen-
tence to be imposed, shall consider-—
“(1) the nature and circumstances of the offense
and the history and characteristics of the defendant;
““(2) the need for the sentence imposed—

““(A) to reflect the seriousness of the offense,
to promote respect for the law, and to provide
just punishment for the offense;

“(B) to afford adequate deterrence to crimi-
nal conduct;

“(C) to protect the public from further crimes

of the defendant; and
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“D) to provide the defendant with needed

educational or vocational training, medical care,

or other correctional treatment in the most effec-

tive manner;

“(3) the kinds of sentences available;

“(4) the kinds of sentence and the sentencing
range established for the applicable category of offense
committed by the applicable category of defendant as
set forth in the guidelines that are issued by the Sen-
tencing Commission pursuant to 28 U.S.C. 994(a)(1)
and that are in effect on the date the defendant is sen-
tenced,;

“(5) any pertinent policy statement issued by the
Sentencing Commission pursuant to 28 TU.S.C.
994(a)(2) that is in effect on the date the defendant is
sentenced; and

“(6) the need to avoid unwarranted sentence dis-
parities ‘among defendants with similar records who
have been found guilty of similar conduet.

“(b) APPLICATION OF (UIDELINES IN IMPOSING A

SENTENCE.—The court shall impose a sentence of the kind,
and within the range, referred to in subsection (a)(4) unless
the court finds that an aggravating or mitigating circum-
stance exists that was not adequately taken into considera-

tion by the Sentencing Commission in formulating the guide-
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lines and that should result in a sentence different from that
described.

“(c) STATEMENT OF REASONS FOR IMPOSING A SEN-
TENCE.—The court, at the time of sentencing, shall state in
open court the reasons for its imposition of the particular
sentence, and, if the sentence—

“(1) is of the kind, and within the range, de-

seribed in subsection (a)(4), the reason for imposing a

sentence at a particular point within the range; or

“(2) is not of the kind, or is outside the range, de-

scribed in subsection (a)(4), the specific reason for the
imposition of a sentence different from that described.

If the sentence does not include an order of restitution, the
court shall include in the statement the reason therefor. The
clerk of the court shall provide a transcription of the court’s
statement of reasons to the Probation System, and, if the

sentence includes a term of imprisonment, to the Bureau of

Prisons.
‘(@) PRESENTENCE PROCEDURE FOR AN ORDER OF
NoticE OrR RESTITUTION.—Prior to imposing an order of

notice pursuant to section 3555, or an order of restitution
pursuant to section 3556, the court shall give notice to the
defendant and the Government that it is considering imposing
such an order. Upon motion of the defendant or the Govern-

ment, or on its own motion, the court shall—
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“(1) permit the defendant and the Government to
submit affidavits and written memoranda addressing
matters relevant to the imposition of such an order;
“(2) afford counsel an opportunity in open court to
address orally the appropriateness of the imposition of
such an order; and
“(8) include in its statement of reasons pursuant
to subsection (c) specific reasons underlying its deter-
minations regarding the nature of such an order.
Upon motion of the defendant or the Government, or on its
own motion, the court may in its discretion employ any addi-
tional procedures that it concludes will not unduly complicate
or prolong the sentencing process.
“8 3554. Order of criminal forfeiture

“The court, in imposing a sentence on a defendant who
has been found guilty of an offense described in section 1962
of this title or in title I or IIT of the Comprehensive Drug
Abuse Prevention and Control Act of 1970 shall order, in
addition to the sentence that is imposed pursuant to the pro-
visions of section 3551, that the defendant forfeit property to
the United States in accordance with the provisions of section
1963 of this title or section 413 of the Comprehensive Drug
Abuse and Control Act of 1970.
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“§ 3555. Order of notice to victims

“The court, in imposing a sentence on a defendant who
has been found guilty of an offense involving fraud or other
intentionally deceptive practices, may order, in addition to
the sentence that is imposed pursuant to the provisions of
section 3551, that the defendant give reasonable notice and
explanation of the conviction, in such form as the court may
approve, to the victims of the offense. The notice may be
ordered to be given by mail, by advertising in designated
areas or through designated media, or by other appropriate
means. In determining whether to require the defendant to
give such notice, the court shall consider the factors set forth
in section 3553(a) to the extent that they are applicable and
shall consider the cost involved in giving the notice as it re-
lates to the loss caused by the offense, and shall not require
the defendant to bear the costs of notice in excess of
$20,000.
“§ 3556. Order of restitution

“The court, in imposing a sentence on a defendant who
has been found guilty of an offense under this title, or an
offense under section 902 (h), (1), (j), or (n) of the Federal
Aviation Act of 1958 (49 U.S.C. 1472), may order, in addi-
tion to the sentence that is imposed pursuant to the provi-
sions of section 3551, that the defendant make restitution to
any victim of the offense in accordance with the provisions of

sections 3663 and 3664.
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“§ 3557. Review of a sentence
“The review of a sentence imposed pursuant to section
3551 is governed by the provisions of section 3742.
“§ 3558. Implementation of a sentence
“The implementation of a sentence imposed pursuant to
section 8551 is governed by the provisions of chapter 229.
“8 3559. Sentencing classification of offenses
“(a) CLASSIFICATION.—An offense that is not specifi-
cally classified by a letter grade in the section defining it, is
classified—
“(1) if the maximum term of imprisonment author-
ized is—
“(A) life imprisonment, or if the maximum
penalty is death, as a Class A felony;
“(B) twenty years or more, as a Class B
felony;
“(0) less than twenty years but ten or more
years, as a Class C felony;
“(D) less than ten years but five or more
years, as a Class D felony;
“(F) less than five years but more than one
year, as a Class E felony;
“(F) one year or less but more than six
months, as a Class A misdemeanor;
“(G) six months or less but more than thirty

days, as a Class B misdemeanor;

S 1762
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“(H) thirty days or less but more than five
days, as a Class C misdemeanor; or
“(I) five days or less, or if no imprisonment
is authorized, as an infraction.

“(b) ErFECT OF CLASSIFICATION.—An offense classi-
fied under subsection (a) carries all the incidents assigned to
the applicable letter designation except that:

“(1) the maximum fine that may be imposed is the
fine authorized by the statute describing the offense, or
by this chapter, whichever is the greater; and

“(2) the maximum term of imprisonment is the

term authorized by the statute describing the offense.

“SUBCHAPTER B—PROBATION

“Sec.

“8561, Sentence of probation.

3562, Imposition of a sentence of probation.
“8563. Conditions of probation.

“3564. Running of & term of probation.

8565, Revocation of probation.

‘8566, Implementation of a sentence of probation.

“SUBCHAPTER B—PROBATION
“8 3561. Sentence of probation
“(a) In GENERAL.—A defendant who has been found
guilty of an offense may be sentenced to a term of probation
unless—
“(1) the offense is a Class A or Class B felony;
“(2) the offense is an offense for which probation

has been expressly precluded; or
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“(3) the defendant is sentenced st the same time
to a term of imprisonment for the same or a different
offense.
The liability of a defendant for any unexecuted fine or other
punishment imposed as to which probation is granted shall be
fully discharged by the fulfillment of the terms and conditions
of probation.

“(h) AuTHORIZED TERMS.—The authorized terms of
probation are—

“(1) for a felony, not less than one nor more than
five years;

“(2) for a misdemeanor, not more than five years;
and

“(8) for an infraction, not more than one year.

“§ 3562. Imposition of a sentence of probation

“(a) Factors To Be CONSIDERED IN IMPOSING A
TerM OF PROBATION.—The court, in determining whether
to impose a term of probation, and, if a term of probation is
to be imposed, in determining the length of the term and the
conditions of probation, shall consider the factors set forth in
section 3553(a) to the extent that they are applicable.

“(b) ErreECcT OF FINALITY OF JUDGMENT.—Notwith-
standing the fact that a sentence of probation can subsequent-

ly be—
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“(1) modified or revoked pursuant to the provi-
sions of section 3564 or 3565;
“(2) corrected pursuant to the provisions of rule
35 and section 3742; or
“(3) appealed and modified, if outside the guide-
line range, pursuant to the provisions of section 3742;
a judgment of conviction that includes such a sentence consti-
tutes a final judgment for all other purposes.
“§ 3563. Conditions of probation
“(a) ManpAaTORY CONDITIONS.—The court shall pro-
vide, as an explicit condition of a sentence of probation—
“(1) for a felony, a misdemeanor, or an infraction,
that the defendant not commit another Federal, State,
or local crime during the term of probation; and
“(2) for a felony, that the defendant also abide by
at least one condition set forth in subsection (b)(2),
(b)3), or (b)(13).
If the court has imposed and ordered execution of a fine and
placed the defendent on probation, payment of the fine or
adherence to the court-established installment schedule shall
be a conditon of the probation.
“(b) DiscreTIONARY CONDITIONS.—The court may
provide, as further conditions of a sentence of probation, to
the extent that such conditions are reasonably related to the

factors set forth in section 3553 (a)(1) and (a)(2) and to the
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“(1) support his dependents and meet other family
responsibilities;

“(2) pay a fine imposed pursuant to the provisions
of subchapter C;

“(3) make restitution to a victim of the offense
pursuant to the provisions of section 3556;

“(4) give to the victims of the offense the notice
ordered pursuant to the provisions of section 3555;

“(5) work conscientiously at suitable employment
or pursue conscientiously a course of study or vocation-
al training that will equip him for suitable employment;

(6) refrain, in the case of an individual, from en-
gaging in a specified occupation, business, or profession
bearing a reasonably direct relationship to the conduct
constituting the offense, or engage in such a specified
occupation, business, or profession only to a stated
degree or under stated circumstances;

“(7) refrain from frequenting specified kinds of
places or from associating unnecessarily with specified
persons;

“(8) refrain from excessive use of alcohol, or any

use of a narcotic drug or other controlled substance, as
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defined in section 102 of the Controlled Substances

Act (21 U.8.C. 802), without a prescription by a li-
censed medical practitioner;

“(9) refrain from possessing a firearm, destructive
device, or other dangerous weapon;

“(10) undergo available medical, psychiatric, or
psychological treatment, including treatment for drug
or alcohol dependency, as specified by the court, and
remain in a specified institution if required for that pur-
pose;

“(11) remain in the custody of the Bureau of Pris-
ons during nights, weekends, or other intervals of time,
totaling no more than the lesser of one year or the
term of imprisonment authorized for the offense in sec-
tion 3581(b), during the first year of the term of proba-
tion,;

“(12) reside at, or participate in the program of, a
community corrections facility for all or part of the
term of probation;

“(18) work in community service as directed by
the court;

“(14) reside in a specified place or area, or refrain

from residing in a specified place or area;
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“(15) remain within the jurisdiction of the court,
unless granted permission to leave by the court or a
probation officer;

“(16) report to a probation officer as directed by
the court or the probation officer;

“(17) permit a probation officer to visit him at his
home or elsewhere as specified by the court;

“(18) answer inquiries by a probation officer and
notify the probation officer promptly of any change in
address or employment;

“(19) notify the probation officer promptly if ar-
rested or questioned by a law enforcement officer; or

“(20) satisfy such other conditions as the court
may impose.

“¢c) MopiricaTioNns or ConpiTIONS.—The court
may, after a hearing, modify, reduc:, or enlarge the condi-
tions of a sentence of probation at any time prior to the expi-
ration or termination of the term of probation, pursuant to
the provisions applicable to the initial setting of the condi-
tions of probation.

“(d) WRITTEN STATEMENT OF CONDITIONS.—The
court shall direct that the probation officer provide the de-
fendant with a written statement that sets forth all the condi-

tions to which the sentence is subject, and that is sufficiently
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clear and specific to serve as a guide for the defendant’s con-
duet and for such supervision as is required.
“% 3564, Running of a term of probation

“(a) COMMENCEMENT.—A term of probation com-
mences on the day that the sentence of probation is imposed,
unless otherwise ordered by the court.

“(h) CoNCURRENCE WITH OTHER SENTENCES.—Mul-
tiple terms of probation, whether imposed at the same time
or at different times, run concurrently with each other. A
term of probation runs concurrently with any Federal, State,
or local term of pfobation, or supervised release, or parole for
another offense to which the defendant is subject or becomes
subject during the term of probation, except that it does not
run during any period in which the defendant is imprisoned
for a period of at least 30 consecutive days in connection
with a convietion for a Federal, State, or local crime.

“(c) EARLY TERMINATION.—The court, after consider-
ing the factors set forth in section 3553(a) to the extent that
they are applicable, may terminate & term of probation previ-
ously ordered and discharge the defendant at any time in the
case of a misdemeanor or an infraction or at any time after
the expiration of one year of probation in the case of a felony,
if it is satisfied that such action is warranted by the conduct

of the defendant and the interest of justice.
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“(d ExrensioNn.—The court may, after a hearing,
extend a term of probation, if less than the maximum author-
ized term was previously imposed, at any time prior to the
expiration or termination of the term of probation, pursuant
to the provisions applicable to the initial setting of the term
of probation.

“(e) SUBJECT TO REVOCATION.— A sentence of proba-
tion remains conditional and subject to revocation until its
expiration or termination.

“§ 3565. Revocation of probation

“(a) CONTINUATION OR REvocaTION.—If the defend-
ant violates a condition of probation at any time prior to the
expiration or termination of the term of probation, the court
may, after a hearing pursuant to Rule 32.1 of the Federal
Rules of Criminal Procedure, and after considering the fac-
tors set forth in section 3553(a) to the extent that they are
applicable—

“(1) continue him on probation, with or without
extending the term of modifying or enlarging the condi-
tions; or

“(2) revoke the sentence of probation and impose
any other sentence that was available under subchapter
A at the time of the initial sentencing.

*“(b) DELAYED REVOCcATION.—The power of the court

to revoke a sentence of probation for violation of a condition
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of probation, and to impose another sentence, extends beyond
the expiration of the term of probation for any period reason-
ably necessary for the adjudication of matters arising before
its expiration if, prior to its expiration, a warrant or summons
has been issued on the basis of an allegation of such a viola-
tion.
“§ 3566. Implementation of a sentence of probation

“The implementation of a sentence of probation is gov-

erned by the provisions of subchapter A of chapter 229.
“SUBOHAPTER C—FINES

“Sec.

“8571. Sentence of fine.

“3572. Imposition of a sentence of fine.
#3578. Modification or remission of fine,
“8574. Implementation of a sentence of fine.

“SUBCHAPTER C—FINES
“§ 3571. Sentence of fine
“(a) In GENERAL.—A defendant who has been found
guilty of an offense may be sentenced to pay a fine.
“() AuTHORIZED FINES.—Except as otherwise pro-
vided in this chapter, the authorized fines are—
“(1) if the defendant is an individual—

“(A) for a felony, or for a misdemeanor re-
sulting in the loss of human life, not more than
$250,000;

“(B) for any other misdemeanor, not more

than $25,000; and
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“(C) for an infraction, not more than $1,000;
and
“(2) if the defendant is an organization—-

“(A) for a felony, or for a misdemeanor re-
sulting in the loss of human life, not more than
$500,000;

“(B) for any other misdemeanor, not more
than $100,000; and

“(C) for an infraction, not more than
$10,000.

“§ 3572. Imposition of a sentence of fine

“(a) Facrors To BeE CONSIDERED IN IMPOSING
Fine.—The court, in determining whether to impose a fine,
and, if a fine is to be imposed, in determining the amount of
the fine, the time for payment, and the method of payment,
shall consider—

(1) the factors set forth in section 3553(a), to the
extent they are applicable, including, with regard to
the characteristics of the defendant under section
3553(a), the ability of the defendant to pay the fine in
view of the defendant’s income, earning capacity, and
financial resources and, if the defendant is an organiza-
tion, the size of the organization;

“(2) the nature of the burden that payment of the

fine will impose on the defendant, and on any person
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who 1s financially dependeﬁt upon the defendant, rela-
tive to the burden which alternative punishments
would impose;

“(3) any restitution or reparation made by the de-
fendant to the victim of the offense, and any obligation
imposed upon the defendant to make such restitution or
reparation to the victim of the offense;

“(4) if the defendant is an organization, any meas-
ure taken by the organization to discipline its employ-
ees or agents responsible for the offense or to insure
against a recurrence of such an offense; and

“(5) any other pertinent equitable consideration.

“(b) LimiT ON AGGREGATE OF MULTIPLE FINES.—

Except as otherwise expressly provided, the aggregate of
fines that a court may impose on a defendant at the same
time for different offenses that arise from a common scheme
or plan, and that do not cause separable or distinguishable
kinds of harm or damage, is twice the amount imposable for

the most serious offense.

“(e) ErrECT OF FiNALITY OF JUDGMENT.—Notwith-

standing the fact that a sentence to pay a fine can subse-

quently be—

“(1) modified or remitted pursuant to the provi-

sions of section 3573;
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“(2) corrected pursuant to the provisions of rule

35 and section 3742; or
“(3) appealed and modified, if outside the guide-

line range, pursuant to the provisions of section 3742;
a judgment of conviction that includes such a sentence consti-
tutes a final judgment for all other purposes.

“(d) TiME AND METHOD OF PAYMENT.—Payment of a
fine is due immediately unless the court, at the time of sen-
tencing—

“(1) requires payment by a date certain; or
“(2) establishes an installment schedule, the spe-
cific terms of which shall be fixed by the court.

“(e) ALTERNATIVE SENTENCE PRECLUDED.—At the
time a defendant is sentenced to pay a fine, the court may not
impose an alternative sentence to be served in the event that
the fine is not paid.

“(f) InD1VIDUAL RESPONSIBILITY FOR PAYMENT.—If
a fine is imposed on an organization, it is the duty of each
individual authorized to make disbursement of the assets of
the organization to pay the fine from assets of the organiza-
tion. If a fine is imposed on an agent or shareholder of an
organization, the fine shall not be paid, directly or indirectly,
out of the assets of the organization, unless the court finds
that such payment is expressly permissible under applicable

State law.
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“(g) ResponsiBiLITY To ProvipE CURRENT AD-
DRESS.—At the time of imposition of the fine, the court shall
order the person fined to provide the Attorney Greneral with
a current mailing address for the entire period that any part
of the fine remains unpaid. Failure to provide the Attorney
General with a current address or a change in address shall
be punishable as a contempt of court.

“(h) STay oF FiNE PENDING APPEALS.—Unless ex-
ceptional circumstances exist, if a sentence to pay a fine is
stayed pending appeal, the court granting the stay shall in-
clude in such stay—

“(1) a requirement that the defendant, pending
appeal, to deposit the entire fine amouni, or the
amount due under an installment schedule, during the
pendency of an appeal, in an escrow account in the
registry of the district court, or to give bond for the
payment thereof; or

“(2) an order restraining the defendant from
transferring or dissipating assets found to be sufficient,
if sold, to meet the defendant’s fine obligation.

“() DELINQUENT FINE.—A fine is delinquent if any
portion of such fine is not paid within thirty days of when it is
due, including any fines to be paid pursuant to an installment

schedule.
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“() DEFAULT.—A fine is in default if any portion of
such fine is more than ninety days delinquent. When a crimi-
nal fine is in default, the entire amount is due with thirty
days of notification of the default, notwithstanding any in-
stallment schedule.

“g 8573. Modification or remission of fine

‘“(a) PETITION FOR MODIFICATION OR REMISSION.—
A defendant who has been sentenced to pay a fine, and
who—

“(1) can show a good faith effort to comply with
the terms of the sentence and concerning whom the
circumstanees no longer exist that warranted the impo-
sition of the fine in the amount imposed or payment by
the installment schedule, may at any time petition the
court for—

“(A) an extension of the installment sched-
ule, not to exceed two years except in case of in-
carceration or special circumstances; or

“(B) a remission of all or part of the unpaid
portion including interest and penalties; or
“(2) has voluntarily made restitution or reparation

to the victim of the offense, may at any time petition
the court for a remission of the unpaid portion of the
fine in an amount not exceeding the amount of such

restitution or reparation.
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Any petition filed pursuant to this subsection shall be filed in

the court in which sentence was originally imposed, unless
that court transfers jurisdiction to another court. The peti-
tioner shall notify the Attorney General that the petition has
been filed within ten working days after filing. For the pur-
poses of clause (1), unless exceptional circumstances exist, a
person may be considered to have made a good faith effort to
comply with the terms of the sentence only after payment of
a reasonable portion of the fine.

“(b) ORDER OF MODIFICATION OR REMIssION.—If,
after the filing of a petition as provided in subsection (a), the
court finds that the circumstances warrant relief, the court
may enter an appropriate order, in which case it shall provide
the Attorney General with a copy of such order.

“§ 3574. Implementation of a sentence of fine
“The implementation of a sentence to pay a fine is gov-

erned by the provisions of subchapter B of chapter 229.
“SUBCHAPTER D—IMPRISONMENT

“Sec.

3581, Sentence of imprisonment.

‘3582, Imposition of a sentence of imprisonment.

#8583, Inclusion of a term of supervised release after imprisonment.
“3584. Multiple sentences of imprisonment.

8585, Caleulation of a term of imprisonment.

“8586. Implementation of a sentence of imprisonment.
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“SUBCHAPTER D—IMPRISONMENT

“§ 3581. Sentence of imprisonment
“(a) In GENBERAL.—A defendant who has been found
guilty of an offense may be sentenced to a term of imprison-
ment.
“(h) AurHORIZED TERMS.—The authorized terms of
imprisonment are—
“(1) for a Class A felony, the duration of the de-
fendant’s life or any period of time;
“(2) for a Class B felony, not more than twenty-
five years;
“(8) for a Class C felony, not more than twelve
years;
“(4) for a Class D felony, not more than six
years;
“(5) for a Class E felony, not more than three
years;
“6) for a Class A misdemeanor, not more than
one year;
“(7) for a Class B misdemeanor, not more than
six months;
“(8) for a Class O misdemeanor, not more than
thirty days; and

“(9) Yor an infraction, not more than five days.
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“§ 3582. Imposition of a sentence of imprisonment

‘“a) Factors To BE CONSIDERED IN IMPOSING A
TerM or IMPRISONMENT.—The court, in determining
whether to impose a term of imprisonment, and, if a term of
imprisonment is to be imposed, in determining the length of
the term, shall consider the factors set forth in section
3553(a) to the extent that they are applicable, recognizing
that imprisonment is not an appropriate means of promoting
correction and rehabilitation. In determining whether to
make a recommendation concerning the type of prison facility
appropriate for the defendant, the court shall consider any
pertinent policy statements issued by the Sentencing Com-
mission pursuant to 28 U.S.C. 994(a)(2).

“(b) E¥rECT OF FINALITY OF JUDGMENT.—Notwith-
standing the fact that a sentence to imprisonment can subse-
quently be—

“(1) modified pursuant to the provisions of subsec-

tion (c);

“(2) corrected pursuant to the provisions of rule

35 and section 3742; or

“(8) appealed and modified, if outside the guide-

line range, pursuant to the provisions of section 3742;

a judgment of conviction that includes such a sentence consti-

tutes a final judgment for all other purposes.
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“(c) MoDIFICATION OF AN IMPOSED TERM OF IMPRIS-

ONMENT.—The court may not modify a term of imprison-

ment once it has been imposed except that—

“(1) in any case—

“(A) the court, upon motion of the Director
of the Bureau of Prisons, may reduce the term of
imprisonment, after considering the factors set
forth in section 3553(a) to the extent that they
are applicable, if it finds that extraordinary and
compelling reasons warrant such a reduction and
that such a reduction is consistent with applicable
policy statements issued by the Sentencing Com-
mission; and

“(B) the court may modify an imposed term
of imprisonment to the extent otherwise expressly
permitted by statute or by Rule 35 of the Federal
Rules of Criminal Procedure; and |

“(2) in the case of a defendant who has been sen-

tenced to a term of imprisonment based on a sentenc-

ing range that has subsequently been lowered by the

Sentencing Commission pursuant to 28 U.S.C. 994(n),

upon motion of the defendant or the Director of the

Bureau of Prisons, or on its own motion, the court

may reduce the term of imprisonment, after considering

the factors set forth in section 38553(a) to the extent
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that they are applicable, if such a reduction is consist-

ent with applicable policy statements issued by the

Sentencing Commission.

“(d) IncrusioN OF AN OrDER To LimiT CRIMINAL
Ass0c1ATION OF ORGANIZED CRIME AND DRUG OFFEND-
ERS.—The court, in imposing a sentence to a term of impris-
onment upon a defendant convicted of a felony set forth in
chapter 95 (racketeering) or 96 (racketeer influenced and cor-
rupt organizations) of this title or in the Comprehensive Drug
Abuse Prevention and Control Aect of 1970 (21 U.S.C. 801
et seq.), or at any time thereafter upon motion by the Direc-
tor of the Bureau of Prisons or a United States attorney, may
include as a part of the sentence an order that requires that
the defendant not associate or communicate with a specified
person, other than his attorney, upon a showing of probable
cause to believe that association or communication with such
person is for the purpose of enabling the defendant to control,
manage, direct, finance, or otherwise participate in an illegal
enterprise.

“§ 3583. Inclusion of a term of supervised release after im-
prisonment

“(a) In GENERAL.—The court, in imposing a sentence
to a term of imprisonment for a felony or a misdemeanor,

may include as a part of the sentence a requirement that the
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defendant be placed on a term of supervised release after
imprisonment.

“(M) AvurBORIZED TERMS OF SUPERVISED RE-
LEASE.—The authorized terms of supervised release are—

“(1) for a Class A or Class B felony, not more
than three years;

“(2) for a Class C or Class D felony, not more
than two years; and

“(8) for a Class E felony, or for a misdemeanor,
not more than one year.

“(e) Facrors To BE CONSIDERED IN INCLUDING A
TeErM OF SUPERVISED RELEASE.—The court, in determin-
ing whether to include a term of supervised release, and, if a
term of supervised release is to he included, in determining
the length of the term and the conditions of supervised re-
lease, shall consider the factors set forth in section 3553
(a)(1), (2)(2)(B), (2)(2)D), (a)4), (a)(5), and (a)(6).

“(d) ConpITIONS OF SUPERVISED RELEASE.—The
court shall order, as an explicit condition of supervised re-
lease, that the defendant not commit another Federal, State,
or local crime during the term of supervision. The court may
order, as a further condition of supervised release, to the
extent that such condition—

“(1) is reasonably related to the factors set forth

in section 3553 (2)(1), (2)(2)(B), and (a)(2)(D);
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“(2) involves no greater deprivation of liberty
than is reasonably necessary for the purposes set forth
i section 3553 (a)(2)(B) and (a)(2)(D); and

““(8) is consistent with any pertinent policy state-
ments issued by the Sentencing Commission pursuant
to 28 U.S.C. 994(a);

any condition set forth as a discretionary condition of proba-
tion in section 3563 (b)(1) through (b)(10) and (b)(12) through
(b)(19), and any other condition it considers to be appropriate.
If an alien defendant is subject to deportation, the court may
provide, as a condition of supervised release, that he be de-
ported and remain outside the United States, and may order
that he be delivered to a duly authorized immigration official
for such deportation.

“(e) Mop1ricATION OF TERM OR CONDITIONS.—The
court may, after considering the factors set forth in section
3553 (a)(1), (2)(2)(B), (2)(2)(D), (2)4), (2)(5), and (2)(6)—

“(1) terminate a term of supervised release previ-
ously ordered and discharge the person released at any
time after the expiration of one year of supervised re-
lease, if it is satisfied that such action is warranted by
the conduct of the person released and the interest of
justice;

“(2) after a hearing, extend a term of supervised

release if less than the maximum authorized term was
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previously imposed, and may modify, reduce, or en-

large the conditions of supervised release, at any time

prior to the expiration or termination of the term of su-
pervised release, pursuant to the provisions applicable
to the initial setting of the terms and conditions of
post-release supervision; or

“(3) treat a violation of a condition of a term of
supervised release as contempt of court pursuant to
section 401(8) of this title.

“@© WrITTEN STATEMENT OF CoNpITIONS.—The
court shall direct that the probation officer provide the de-
fendant with a written statement that sets forth all the condi-
tions to which the term of supervised release is subject, and
that is sufﬁeieﬁtly clear and specific to serve as a guide for
the defendant’s conduct and for such supervision as is re-
quired.

“8 3584. Multiple sentences of imprisonment

“(a) ImpOSITION OF CONCURRENT OR CONSECUTIVE
TrErMs.—If multiple terms of imprisonment are imposed on a
defendant at the same time, or if a term of imprisonment is
imposed on a defendant who is already subject to an undis-
charged term of imprisonment, the terms may run concur-
rently or consecutively, except that the terms may not run
consecutively for an attempt ard for another offense that was

the sole objective of the attempt. Multiple terms of imprison-
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ment imposed at the same time run concurrently unless the
court orders or the statute mandates that the terms are to
run consecutively. Multiple terms of imprisonment imposea at
different times run consecutively unless the court orders that
the terms are to run concurrently.

“(b) FacTors To BE CONSIDERED IN IMPOSING CON-
CURRENT OR CONSECUTIVE TERMS.—The court, in deter-
mining whether the terms imposed are to be ordered to run
concurrently or consecutively, shall consider, as to each of-
fense for which a term of imprisonment is being imposed, the
factors set forth in section 8553(a).

“(c) TREATMENT OF MULTIPLE SENTENCE AS AN AG-
GREGATE.—Multiple terms of imprisonment ordered to run
consecutively or concurrently shall be treated for administra-
tive purposes as a single, aggregate term of imprisonment.
“g§ 3585. Calculation of a term of imprisonment

“(a) COMMENCEMENT OF SENTENCE.—A sentence to a
term of imprisonment commences on the date the defendant
is received in custody awaiting transportation to, or arrives
voluntarily to commence service of sentence at, the official
detention facility at which the sentence is to be served.

“) CrEDIT FOR PRIOR CUSTODY.—A defendant shall
be given credit toward the service of a term of imprisonment
for any time he has spent in official detention prior to the

date the sentence commences—
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“(1) as a result of the offense for which the sen-
tence was imposed; or
“(2) as a result of any other charge for which the
defendant was arrested after the commission of the of-
fense for which the sentence was imposed;
that has not been credited against another sentence.
“§ 3586. Implementation of a sentence of imprisonment
“The implementation of a sentence of imprisonment is
governed by the provisions of subchapter C of chapter 229
and, if the sentence includes a term of supervised release, by
the provisions of subchapter A-of chapter 229.
“CHAPTER 229—POSTSENTENCE ADMINISTRATION

“Subchapter

CAL Probation .........cvveiaiininnieesinnieniorssssersssserssessessesesssseesesessaseas 3601

B FEINES ...ooveeveriveneereetirteesenresiessesesssessessasesnessstessersssserasasesssessasensonsens 3611

“C. IMPLISONINENL. .......ooveeceireemrririeneciereeieieeesesssaeresseessessseasssssessarens 3621
“SUBCHAPTER A—PROBATION

“Sec.

*3601. Supervision of probation.

“8602. Appointment of probation officers.

*3603. Duties of probation officers.

“8604. Transportation of a probationer.

“8605. Transfer of jurisdiction over a probationer.

“3606. Arrest and return of a prebationer.

“8607. Special probation and expungement procedures for drug possessor.

“SUBCHAPTER A—PROBATION
“§ 3601. Supervision of probation
““A person who has been sentenced to probation pursu-
ant to the provisions of subchapter B of chapter 227, or
placed on probation pursuant to the provisions of chapter

403, or placed on supervised release pursuant to the provi-
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sions of section 3583, shall, during the term imposed, be su-
pervised by a probation officer to the degree warranted by
the conditions specified by the sentencing court.
“§ 3602. Appointment of probation officers

“(a) APPOINTMENT.—A district court of the United
States shall appoint qualified persons to serve, with or with-
out compensation, as probation officers within the jurisdiction
and under the direction of the court making the appointment..
The court may, for cause, remove a probation officer appoint-
ed to serve with compensation, and may, in its diseretion,

remove a probation officer appointed to serve without com-

pensation.
“(b) Recorp oF APPOINTMENT.—The order of ap-
pointment shall be entered on the records of the court, a copy

of the order shall be delivered to the officer appointed, and a
copy shall be sent to the Director of the Administrative
Office of the United States Courts.

“(c) Curer ProBATION OFFICER.—If the court ap-
points more than one probation officer, one may be designat-
ed by the court as chief probation officer and shall direct the
work of all probation officers serving in the judicial district.
“§ 3603. Duties of probation officers

““A probation officer shall—

“(a) instruct a probationer or a person on super-

vised release, who is under his supervision, as to the
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conditions specified by the sentencing court, and ypro-
vide him with a written statement clearly setting forth
all such conditions;

“(b) keep informed, to the degree required by the
conditions specified by the sentencing court, as to the
conduct and condition of a probationer or a person on
supervised release, who is under his supervision, and
report his conduct and condition to the sentencing
court,

“(c) use all suitable methods, not inconsistent with
the conditions specified by the court, to aid a proba-
tioner or a person on supervised release who is under
his supervision, and to bring about improvements in his
conduct and condition;

“(d) be responsible for the supervision of any pro-
bationer or a person on supervised release who is
known to be within the judicial district;

“(e) keep a record of his work, and make such re-
ports to the Director of the Administrative Office of
the United States Courts as the Director may require;

“(f) upon request of the Attorney General or his
designee, supervise and furnish information about a
person within the custody of the Attorney General
while on work release, furlough, or other authorized

release from his regular place of confinement, or while
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in prerelease custody pursuant to the provisions of sec-
tion 3624(c);
“(g) keep informed concerning the conduct, condi-
tion, and compliance with any condition of probation,
including the payment of a fine or restitution of each
probationer under his supervision and report thereon to
the court placing such person on probation and report
to the court any failure of a probationer under his su-
pervision to pay a fine in default within thirty days
after notification that it is in default so that the court
may determine whether probation should be revoked,;
and
“(h) perform any other duty that the court may
designate.
“§ 3604. Transportation of a probationer

“A court, after imposing a sentence of probation, may
direct a United States marshal to furnish the probationer
with—

“(a) transportation to the place to which he is re-
quired to proceed as a condition of his probation; and

“(b) money, not to exceed such amount as the At-
torney General may prescribe, for subsistence expenses

while traveling to his destination.
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“8 3605. Transfer of jurisdiction over a probationer

“A court, after imposing a sentence, may transfer juris-
diction over a probationer or person on supervised release to
the district court for any other distriet to which the person is
required to proceed as a condition of his probation or release,
or is permitted to proceed, with the concurrence of such
court. A later transfer of jurisdiction may be made in the
same manner. A court to which jurisdiction is transferred
under this section is authorized to exercise all powers over
the probationer or releasee that are permitted by this sub-
chapter or subchapter B or D of chapter 227.
““§ 3606. Arrest and return of a probationer

“If there is probable cause to believe that a probationer
or a person on supervised release has violated a condition of
his probation or release, he may be arrested, and, upon
arrest, shall be taken without unnecessary delay before the
court having jurisdiction over him. A probation officer may
make such an arrest wherever the probationer or releasee is
found, and may make the arrest without a warrant. The
court having supervision of the probationer or releasee, or, if
there is no such court, the court last having supervision of
the probationer or releasee, may issue a warrant for the
arrest of a probationer or releasee for violation of a condition
of release, and a probation officer or United States marshal

may execute the warrant in the district in which the warrant
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was issued or in any district in which the probationer or re-
leasee is found.
“§ 3607. Special probation and expungement procedures
for drug possessors
“(a) PRE-JUDGMENT PrOBATION.—If a person found
guilty of an offense described in section 404 of the Controlled
Substances Act (21 U.S.C. 844)—

“(1) has not, prior to the commission of such of-
fense, been convicted of violating a Federal or State
law relating to controlled substances; and

“(2) has not previously been the subject of a dis-
position under this subsection;

the court may, with the consent of such person, place him on
probation for a term of not more than one year without enter-
ing a judgment of conviction. At any time before the expira-
tion of the term of probation, if the person has not violated a
condition of his probation, the court may, without entering a
judgment of conviction, dismiss the proceedings against the
person and discharge him from probation. At the expiration
of the term of probation, if the person has not violated a
condition of his probation, the court shall, without entering a
judgment of conviction, dismiss the proceedings against the
person and discharge him from probation. If the person vio-
lates a condition of his probation, the court shall proceed in

accordance with the provisions of section 3565.
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“(b) Recorp oF DisposITION.—A nonpublic record of
a disposition under subsection (a), or a conviction that is the
subject of an expungement order under subsection (c), shall
be retained by the Department of Justice solely for the pur-
pose of use by the courts in determining in any subsequent
proceeding whether a person qualifies for the disposition pro-
vided in subsection (a) or the expungement provided in sub-
section (c). A disposition under subsection (a), or a conviction
that is the subject of an expungement order under subsection
(c), shall not be considered a conviction for the purpose of a
disqualification or a disability imposed by law upon conviction
of a crime, or for any other purpose.

“(c) ExpuNGEMENT OF RECORD OF DisposiTioN.—If
the case against a person found guilty of an offense under
section 404 of the Controlled Substances Act (21 U.S.C.
844) is the subject of a disposition under subsection (a), and
the person was less than twenty-one years old at the time of
the offense, the court shall enter an expungement order upon
the application of such person. The expungement order shall
direct that there be expunged from all official records, except
the nonpublic records referred to in subsection (b), all refer-
ences to his arrest for the offense, the institution of criminal
proceedings against him, and the results thereof. The effect
of the order shall be to restore such person, in the contempla-

tion of the law, to the status he occupied before such arrest

S 1762



-1 & Ot B~ W N =

10
11
12
13
14
15
16
17
18
19
20
21
22

70

or institution of criminal proceedings. A person concerning
whom such an order has been entered shall not be held there-
after under any provision of law to be guilty of perjury, false
swearing, or making a false statement by reason of his failure
to recite or acknowledge such arrests or institution of crimi-
nal proceedings, or the results thereof, in response to an in-

quiry made of him for any purpose.

“SUBCHAPTER B—FINES

“Sec.

“8611. Payment of & fine.

“8612. Collection of an unpaid fine.

“8613. Civil remedies for satisfaction of an unpaid fine.
“3614. Resentencing upon failure to pay a fine.

“8615. Criminal default.

“SUBCHAPTER B—FINES

“§ 3611. Payment of a fine

“A person who has been sentenced to pay a fine pursu-
ant to the provisions of subchapter C of chapter 227 shall pay
the fine immediately, or by the time and method specified by
the sentencing court, to the clerk of the court. The clerk shall
forward the payment to the United States Treasury.
“§ 3612. Collection of an unpaid fine

“(a) DisposITION OF PAYMENT.—The clerk shall for-
ward each fine payment to the United States Treasury and
shall notify the Attorney General of its receipt within ten
working days.

“(b) CERTIFICATION OF IMPOSITION.—If a fine ex-
ceeding $100 is imposed, modified, or remitted, the sentenc-

ing court shall incorporate in the order imposing, remitting,
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or modifying such fine, and promptly certify to the Attorney
General—
“(1) the name of the person fined;
““(2) his current address;
“(3) the docket number of the case;
“(4) the amount of the fine imposed,;
“(5) any installment schedule;
“(6) the nature of any modification or remission of
the fine or installment schedule; and
“(7) the amount of the fine that is due and
unpaid.

“(¢) REsPONSIBILITY FOR COLLECTION.—The Attor-
ney General shall be responsible for collection of an unpaid
fine concerning which a certification has been issued as pro-
vided in subsection (b). An order of restitution, pursuant to
section 3556, does not create any right of action against the
United States by the person te whom restitution is ordered to
be paid.

“(d) NoTIFICATICN OF DELINQUENCY.—Within ten
working days after a fine is determined to be delinquent as
provided in section 3572(i), the Attorney General shall notify
the person whose fine is delinquent, by certified mail, to
inform him that the fine is delinquant.

“(e) NoT1FICATION OF DEFAULT.—Within ten work-

ing days after a fine is determined to be in default as provided

8 1762



N v o) -3 (on} (91 > o [\ pd

T N N T o e o S e G O v T s S = S S Sy
1] Pt (aw) o 0] -3 (op] Ot H~ w (] =t [aw]

23

72

in section 3572(j), the Attorney General shall notify the
person defaulting, by certified mail, to inform him that the
fine is in default and the entire unpaid balance, including in-

terest and penalties, is due within thirty days.

“) InTEREST, MONETARY PENALTIES FOR DELIN-

QUENCY, AND DEFAULT.—Upon a determination of willful
nonpayment, the court may impose the following interest and

monetary penalties:

“(1) InTEREST.—Notwithstanding any other pro-
vision of law, interest at the rate of 1 per centum per
month, or 12 per centum per year, shall be charged,
beginning the thirty-first day after sentencing on the
first day of each month during which any fine balance
remains unpaid, including sums to be paid pursuant to
an installment schedule.

“(2) MONETARY PENALTIES FOR DELINQUENT
FINES.—Notwithstanding any other provision of law, a
penalty sum equal to 10 per centum shall be charged
for any portion of a criminal fine which has become de-
linquent. The Attorney General may waive all or part

of the penalty for good cause.

“§ 3613. Civil remdies for satisfaction of an unpaid fine

“(a) LiEN.-—A fine imposed pursuant to the provisions

24 of subchapter C of chapter 227 is a lien in favor of the United

25 States upon all property belonging to the person fined. The
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lien arises at the time of the entry of the judgment and con-
tinues until the liability is satisfied, remitted, or set sside, or
until it becomes unenforceable pursuant to the provisions of
subsection (b). On application of the person fined, the Attor-

ney (teneral shall—

“(1) issue a certificate of release, as described in
section 6325 of the Internal Revenue Code, of any lien
imposed pursuant to this section, upon his acceptance
of a bond described in section 6325(a)(2) of the Inter-
nal Revenue Code; or

“(2) issue a certificate of discharge, as described
in section 6325 of the Internal Revenue Code, of any
part of the person’s property subject to a lien imposed
pursuant to this section, upon his determination that
the fair market value of that part of such property re-
maining subject to and available to satisfy the lien is at
least three times the amount of the fine.

“(b) ExpriraTiON OF LIEN.—A lien becomes unen-

19 forceable and liability to pay a fine expires—

20
21
22

“(1) twenty years after the entry of the judgment;
or

“(2) upon the death of the individual fined.

23 The period set forth in paragraph (1) may be extended, prior

24 to its expiration, by a written agreement between the person

25 fined and the Attorney General. The running of the period
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set forth in paragraph (1) is suspended during any interval for
which the running of the period of limitations for collection of
a tax would be suspended pursuant to section 6503(b),
6503(c), 6503(), 6503(@), or 7508(a)(1)(I) of the Internal
Revenue Code of 1954 (26 U.S.C. 6503(b), 6503(c), 6503(f),
6503(1), or 7508(a)(1)(I)), or section 513 of the Act of Octo-
ber 17, 1940, 54 Stat. 1190.

“(c) APPLICATION OF OTHER L1EN PROVISIONS.—The
provisions of sections 6323, 6331, 6332, 6334 through 6336,
6337(a), 6338 through 6343, 6901, 7402, 7403, 7424
through 7426, 7505(a), 7506, 7701, and 7805 of the Internal
Revenue Code of 1954 (26 U.S.C. 6323, 6331, 6332, 6334
through 6336, 6337(a), 6338 through 6343, 6901, 7402,
7403, 7424 through 7426, 7505(a), 7506, 7701, and 7805)
and of section 513 of the Act of October 17, 1940, 54 Stat.
1190, apply to a fine and to the lien imposed by subsection
(a) as if the liability of the person fined were for an internal
revenue tax assessment, except to the extent that the appli-
cation of such statutes is modified by regulations issued by
the Attorney General to accord with differences in the nature
of the liabilities. For the purposes of this subsection, refer-
ences in the preceding sections of the Internal Revenue Code
of 1954 to ‘the Secretary’ shall be construed to mean ‘the
Attorney Greneral,” and references in those sections to ‘tax’

’

shall be construed to mean ‘fine.
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“(d) Errect oF NoTICE oF LIEN.—A notice of the
lien imposed by subsection (a) shall be considered a notice of
lien for taxes payable to the United States for the purposes of
any State or local law providing for the filing of a notice of a
tax lien. The registration, recording, docketing, or indexing,
in accordance with 28 U.S.C. 1962, of the judgment under
which a fine is imposed shall be considered for all purposes as
the filing prescribed by section 6323(f)(1)(A) of the Internal
Revenue Code of 1954 (26 U.S.C. 6323(f)(1)(A)) and by sub-
section (c).

““(e) ALTERNATIVE ENFORCEMENT.—Notwithstanding
any other provision of this section, a judgment imposing a
fine may be enforced by execution against the property of the
person fined in like manner as judgments in civil cases, but in
no event shall liability for payment of a fine extend beyond
the period specified in subsection (b).

“(f) DiscHARGE OF DEBTS INaAPPLICABLE.—No dis-
charge of debts pursuant to a bankruptey proceeding shall
render a lien under this section unenforceable or discharge
liability to pay a fine.

“§ 3614. Resentencing upon failure to pay a fine

“(a) RESENTENCING.—Subject to the provisions of sub-
section (b), if a defendant knowingly fails to pay a delinquent
fine the court may resentence the defendant to any sentence

which might originally have been imposed.
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“(b) ImprisONMENT.—The defendant may be sen-
tenced to a term of imprisonment under subsection (a) only if
the court determines that—

“(1) the defendant willfully refused to pay the de-
linquent fine or had failed to make sufficient bona fide
efforts to pay the fine; or

“(2) in light of the nature of the offense and the
characteristics of the person, alternatives to imprison-
ment are not adequate to serve the purposes of punish-
ment and deterrence.

“§ 3615. Criminal default

“Whoever, having been sentenced to pay a fine, willful-
ly fails to pay the fine, shall be fined not more than twice the
amount of the unpaid balance of the fine or $10,000, which-

ever is greater, imprisoned not more than one year, or both.

“SUBCHAPTER C—IMPRISONMENT

“Sec.

“3621. Imprisonment of a convicted person.
“8622. Temporary release of a prisoner.

3628, Transfer of a prisoner to State authority.
“3624. Release of g prisoner.

“3625. Inapplicability of the Administrative Procedure Act.
“SUBCHAPTER C—IMPRISONMENT
“§ 3621. Imprisonment of a convicted person
“(a) CommrrmaNT TO CUSTODY OF BUREAU OF PRIS-
ONS.—A person who has been sentenced to a term of impris-
onment pursuant to the provisions of subchapter D of chapter
227 shall be committed to the custody of the Bureau of Pris-

ons until the expiration of the term imposed, or until earlier
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released for satisfactory behavior pursuant to the provisions
of section 3624.

“(b) Prace oF IMPRISONMENT.—The Bureau of Pris-
ons shall designate the place of the prisoner’s imprisonment.
The Bureau may designate any available penal or correction-
al facility that meets minimum standards of health and habit-
ability established by the Bureau, whether maintained by the
Federal Government or otherwise and whether within or
without the judicial district in which the person was convict-
ed, that the Bureau determines to be appropriate and suit-
able, considering—

“(1) the resources of the facility contemplated;

“(2) the nature and circumstances of the offense;

“(8) the history and characteristics of the prison-
er;

“(4) any statement hy the court that imposed the
sentence—

“(A) concerning the purposes for which the
sentence to imprisonment was determined to be
warranted; or

“(B) recommending a type of penal or cor-
rectional facility as appropriate; and
“(5) any pertinent policy statement issued by the

Sentencing Commission pursuant to section 994(a)(2)

of title 28.
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The Bureau may at any time, having regard for the same
matters, direct the transfer of a prisoner from one penal or
correctional facility to another.

‘“(c) DELIVERY OF ORDER OF COMMITMENT.— When 3
prisoner, pursuant to a court order, is placed in the custody of
a person in charge of a penal or correctional facility, a copy
of the order shall be delivered to such person as evidence of
this authority to hold the prisoner, and the original order,
with the return endorsed thereon, shall be returned to the
court that issued it.

“(d) DELIVERY OF PRISONER FOR COURT APPEAR-
ANCES.-—The United States marshal shall, without charge,
bring a prisoner into court or return him to a prison facility
on order of a court of the United States or on written request
of an attorney for the Government.

“§ 3622. Temporary release of a prisoner

“The Bureau of Prisons may release a prisoner from the
place of his imprisonment for a limited period if such release
appears to be consistent with the purpose for which the sen-
tence was imposed and any pertinent policy statement issued
by the Sentencing Commission pursuant to 28 U.S.C.
994(a)(2), if such release otherwise appears to be consistent
with the public interest and if there is reasonable cause to
believe that a prisoner will honor the trust to be imposed in

him, by authorizing him, under prescribed conditions, to—

S 1762
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“(a) visit a designated place for a period not to
exceed thirty days, and then return to the same or an-
other facility, for the purpose of—

“(1) visiting a relative who is dying;

“(2) attending a funeral of a relative;

“(3) obtaining medical treatment not cther-
wise available;

“(4) contacting a prospective employer;

“(5) establishing or reestablishing family or
community ties; or

“(6) engaging in any other significant activi-
ty consistent with the public interest;

“(b) participate in a training or educational pro-
gram in the community while continuing in official de-
tention at the prison facility; or

“(c) work at paid employment in the community
while continuing in official detention at the penal or
correctional facility if—

“(1) the rates of pay and other conditions of
employment will not be less than those paid or
provided for work of a similar nature in the com-
munity; and

“(2) the prisoner agrees to pay to the
Bureau such costs incident to official detention as

the Bureau finds appropriate and reasonable under
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all the circumstances, such costs to be collected

by the Bureau and deposited in the Treasury to

the credit of the appropriation available for such

costs at the time such collections are made.
“§ 3623. Transfer of a prisoner to State authority

“The Director of the Bureau of Prisons shall order that
a prisoner who has been charged in an indictment or informa-
tion with, or convicted of, a State felony, be transferred to an
official detention facility within such State prior to his release
from a Federal prison facility if—
“(1) the transfer has been requested by the Gov-
ernor or other executive authority of the State;
“(2) the State has presented to the Director a
certified copy of the indictment, information, or judg-
ment of conviction; and
““(3) the Director finds that the transfer would be
in the public interest.
If more than one request is presented with respect to a pris-
oner, the Director shall determine which request should re-
ceive preference. The expenses of such transfer shall he
borne by the State requesting the transfer.
“§ 3624. Release of a prisoner

“(a) DATE OF RELEASE.—A prisoner shall be released
by the Bureau of Prisons on the date of the expiration of his

term of imprisenment, less any time credited toward the serv-
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ice of his sentence as provided in subsection {b). If the date
for a prisoner’s release falls on a Saturday, a Sunday, or a
legal holiday at the place of confinement, the prisoner may be
released by the Bureau on the last preceding weekday.

“(b) CrEDIT TOWARD SERVICE OF SENTENCE FOR
SATISFACTORY BEHAVIOR.—A prisoner who is serving a
term of imprisonment of more than one year, other than a
term of imprisonment for the duration of his life, shall receive
credit toward the service of his sentence, beyond the time
served, of thirty-six days at the end of each year of his term
of imprisonment, beginning after the first year of the term,
unless the Bureau of Prisons determines that, during that
year, he has not satisfactorily complied with such institution-
al disciplinary regulations as have been approved by the At-
torney Geeneral and issued to the prisoner. If the Bureau de-
termines that, during that year, the prisoner has not satisfac-
torily complied with such institutiona! regulations, he shall
receive no such credit toward service of his sentence or shall
receive such lesser credit as the Bureau determines to be
appropriate, The Bureau’s determination shall be made
within fifteen days after the end of each year of the sentence.
Such credit toward service of sentence vests at the time that
it is received. Credit that has vested may not later be with-
drawn, and credit that has not been earned may not later be

granted. Credit for the last year or portion of a year of the
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term of imprisonment shall be prorated and credited within
the last six weeks of the sentence.

“(c) PRE-RELEASE CusTopY.—The Bureau of Prisons
shall, to the extent practicable, assure that a prisoner serving
a term of imprisonment spends a reasonable part, not %o
exceed six months, of the last 10 per centum of the term to
be served under conditions that will afford the prisoner a rea-
sonable opportunity to adjust to and prepare for his re-entry
into the community. The United States Probation System
shall, to the extent practicable, offer assistance to a prisoner
during such pre-release custody.

“(d) ALLoTmMENT OF CLOTHING, FUNDS, AND TRANS-
PORTATION.—Upon the release of a prisoner on the expira-
tion of his term of imprisonment, the Bureau of Prisons shall
furnish him with—

‘(1) suitable clothing;

“(2) an amount of money, not more than $500,
determined by the Director to be consistent with the
needs of the offender and the public interest, unless the
Director determines that the financial position of the
offender is such that no sum should be furnished; and

“(8) transportation to the place of his conviction,
to his bona fide residence within the United States, or
to such other place within the United States as may be

authorized by the Director.
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‘“(e) SUPERVISION AFTER RELEASE.—A prisoner
whose sentence includes a term of supervised release aiter
imprisonment shall be released by the Bureau of Prisons to
the supervision of a probation officer who shall, during the
term imposed, supervise the person released to the degree
warranted by the conditions specified by the sentencing
court. The term of supervised release commences on the day
the person is released from imprisonment. The ierm runs
concurrently with any TFederal, State, or local term of proba-
tion or supervised release or parole for another offense to
which the person is subject or becomes subject during the
term of supervised release, except that it does not run during
any period in which the person is imprisoned, other than
during limited intervals as a condition of probation or super-
vised release, in connection with a conviction for a Federal,
State, or local crime. No prisoner shall be released on super-
vision unless such prisoner agrees to adhere to an installment
schedule, not to exceed two years except in special circum-
stances, to pay for any fine imposed for the offense committed
by such prisoner.

“8§ 3625. Inapplicability of the Administrative Procedure
Act

“The provisions of sections 554 and 555 and 701

through 706 of title 5, United States Code, do not apply to
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the making of any determination, decision, or order under
this subchapter.”’;
(3) in section 3663 (formerly section 3579):
(A) by amending subsection (g) to read as
follows:

“(g) If such defendant is placed on probation or sen-
tenced to a term of supervised release under this title, any
restitution ordered under this section shall be a condition of
such probation or supervised release. The court may revoke
probation, or modify the term or conditions of a term of su-
pervised release, or hold a defendant in contempt pursuant to
section 3583(e) if the defendant fails to comply with such
order. In determining whether to revoke probation, modify
the term or conditions of supervised release, or hold a defend-
ant serving a term of supervised release in contempt, the
court shall consider the defendant’s employment status, earn-
ing ability, financial resources, the willfulness of the defend-
ant’s failure to pay, and any other special circumstances that
may have a bearing on the defendant’s ability to pay.”; and

(B) by amending subsection (h) to read as
follows:

“(h) An order of restitution may be enforced by the
United States in the manner provided in sections 3812 and

3813 or in the same manner as a judgment in a civil action,

S 1762



W W a9 o Ot W N =

£ R T S U S T o T e S S S O
O W L 3 S Ot kW N = O

85

and by the vietim named in the order to receive the restitu-
tion in the same manner as a judgment in a civil action.”;

(4) adding the following new section at the end of
chapter 232: :

“§ 3673. Definitions for sentencing provisions
“As used in chapters 227 and 229—

“(a) ‘found guilty’ includes acceptance by a court
of a plea of guilty or nolo contendere;

“(b) ‘commission of an offense’ includes the at-
tempted commission of an offense, the consummation of
an offense, and any immediate flight after the commis-
sion of an offense; and

“(c) ‘law enforcement officer’ means a public serv-
ant authorized by law or by a government agency to
engage in or supervise the prevention, detection, inves-
tigation, or prosecution of an offense.”; and

(5) adding the following caption and sectional
analysis at the beginning of new chapter 232:

“CHAPTER 232—MISCELLANEOUS SENTENCING
PROVISIONS

“Sec.

3661, Use of information for sentencing.

“3662. Conviction records.

“3663. Order of restitution.

“3664. Procedure for issuing order of restitution.

““3665. Firearms possessed by convicted felons.

3666. Bribe moneys.

“8667. Liquors and related property; definitions.

“3668. Remission or mitigation of forfeitures under liquor laws; possession pending
trial,

8669. Conveyance carrying liquor.
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““8670. Disposition of conveyances seized for violation of the Indian liquor laws.
“3671. Vessels carrying explosives and steerage passengers.

“8672. Duties of Director of Administrative Office of the United States Courts.
*“3673. Definitions for sentencing provisions.”.

(b) The chapter analysis of Part II of title 18, United
States Code, is amended by striking out the items relating to
chapters 227, 999, and 281, and inserting in lieu thereof the

following:

“227. SENTEIECES .....oovevereereerrirecteniirierscitenteraieserssserrrserneassesnssessessensenseses 3551
“229. Post-Sentence Administration ..........cccoevevvvvvvvvvecenneecnnnnnne, 3601
“231. Repealed.........eoeeecceeecieteteereter et s

“232. Miscellaneous Sentencing Provisions ............ccccovvveiveeieenrnnn. 3661”.

Sec. 203. (a) Chapter 235 of title 18, United States
Code, is amended by adding the following new section at the
end thereof:

“§ 3742. Review of a sentence

“(a) APPEAL BY A DEFENDANT.—A defendant may file
a notice of appeal in the district court for review of an other-
wise final sentence if the sentence—

“(1) was imposed in violation of law;

“(2) was imposed as a result of an incorrect appli-
cation of the sentencing guidelines issued by the Sen-
tencing Commission pursuant to 28 U.S.C. 994(a); or

“(8) was imposed for an offense for which a sen-
tencing guideline has been issued by the Sentencing
Commission pursuant to 28 U.S.C. 994(a)(1), and the
sentence is greater than—

“(A) the sentence specified in the applicable

guideline to the extent that the seatence includes
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1 a greater fine or term of imprisonment or term of
2 supervised release than the maximum established
3 in the guideline, or includes a more limiting condi-
4 tion of probation or supervised release under sec-
5 tion 3563 (b)(6) or (b)(11) than the maximum es-
6 tablished in the guideline; and

7 “(B) the sentence specified in a plea agree-
8 ment, if any, under Rule 11 (e}(1)(B) or (e)(1)(C)
9 of the Federal Rules of Criminal Procedure; or
10 ““(4) was imposed for an offense for which no sen-
11 tencing guideline has been issued by the Sentencing
12 Commission pursuant to 28 U.S.C. 994(a)(1) and is
13 greater than the sentence specified in a plea agree-
14 ment, if any, under Rule 11 (e)(1)(B) or (e)(1)(C) of the
15 Federal Rules of Criminal Procedure.
16 “(b) APPEAL BY THE GOVERNMENT.—The Govern-

17 ment may file a notice of appeal in the district court for

18 review of an otherwise final sentence if the sentence—

19 “(1) was imposed in violation of law;

20 *(2) -was imposed as a result of an incorrect appli-
21 cation of the sentencing guidelines issued by the Sen-
22 tencing Commission pursuant to 28 U.S.C. 994(a);

23 ““(8) was imposed for an offense for which a sen-
24 tencing guideline has been issued by the Sentencing
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Commission pursuant to 28 U.S.C. 994(a)(1), and the

sentence 1s less than—

“(A) the sentence specified in the applicable
guideline to the extent that the sentence includes
a lesser fine or term of imprisonment or term of
supervised release than the minimum established
in the guideline, or includes a less limiting condi-
tion of probation or supervised release under sec-
tion 3563 (b)(6) or (b)(11) than the minimum es-
tablished in the guideline; and

“(B) the sentence specified in a plea agree-
ment, if any, under Rule 11 (e)(1)B) or (e)(1)(C)
of the Federal Rules of Criminal Procedure; or

“(4) was imposed for an offense for which no sen-

tencing guideline has been issued by the Sentencing

Commission pursuant to 28 U.S.C. 994(a)(1) and is

less than the sentence specified in a plea agreement, if

any, under Rule 11 (e)(1)(B) or (e)(1XC) of the Federal

Rules of Criminal Procedure;

and the Attorney General or the Solicitor General personally

approves the filing of the notice of appeal.

“(c) Recorp oN REviEW.—If a notice of appeal is filed

in the district court pursuant to subsection (a) or (b), the clerk

shall certify to the court of appeals—
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“(1) that portion of the record in the case that is

designated as pertinent by either of the parties;
“(2) the presentence report; and
“(8) the information submitted during the sentenc-
ing proceeding.
“(d) CONSIDERATION.—Upon review of the record, the
court of appeals shall determine whether the sentence—
“(1) was imposed in violation of law;
“(2) was imposed as a result of an incorrect appli-
cation of the sentencing guidelines; or
“(8) is outside the range of the applicable sentenc-
ing guideline, and is unreasonable, liaving regard for—
“(A) the factors to be considered in imposing
a sentence, as set forth in chapter 227 of this
title; and
“(B) the reasons for the imposition of the
particular sentence, as stated by the district court
pursuant to the provisions of section 3553(c).
The court of appeals shall give due regard to the opportunity
of the district court to judge the credibility of the witnesses,
and shall accept the findings of fact of the distriet court
unless they are clearly erroneous.
“(e) DEc1sION AND Di1sposiTiON.—If the court of ap-

peals determines that the sentence—
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“(1) was imposed in violation of law or imposed

as a result of an incorrect application of the sentencing

guidelines, it shall—

“(A) remand the case for further sentencing
proceedings; or
“(B) correct the sentence;

“(2) is outside the range of the applicable sentenc-

ing guideline and is unreascnable, it shall state specific

reasons for its conelusions and—

S 1762

“(A) if it determines that the sentence is too
high and the appeal has been filed under subsec-
tion (a), it shall set aside the sentence and—

“(i) remand the case for impoéition of a
lesser sentence;

“(i) remand the case for further sen-
tencing proceedings; or

“(iii) impose a lesser sentence;

“(B) if it determines that the sentence is too
low and the appeal has been filed under subsec-
tion (b), it shall set aside the sentence and—

“@) remand the case for imposition of a
greater sentence;

“@i) remand the case for further sen-
tencing proceedings; or

“(ili) impose a greater sentence; or
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“(8) was not imposed in violation of law or im-
posed as a result of an incorrect application of the sen-
tencing guidelines, and is not unreasonable, it shall
affirm the sentence.”’.

(b) The sectional analysis of chapter 235 of title 18,
United States Code, is amended by adding the following new

item after the item relating to section 3741:

“8742, Review of a sentence.”.
Sec. 204. Chapter 403 of title 18, United States Code
is amended as follows:
(a) Section 5037 is amended—
(1) by redesignating subsection (¢) as subsection
(d); and
(2) by striking out subsections (a) and (b) and in-
serting the following new subsections in lieu thereof:
“(a) If the court finds a juvenile to be a juvenile delin-
quent, the court shall hold a disposition hearing concerning
the appropriate disposition no later than twenty court days
after the juvenile delinquency hearing unless the court has
ordered further study pursuant to subsection (e). After the
disposition hearing, and after considering any pertinent policy
statements promulgated by the Sentencing Commission pur-
suant to 28 U.S.C. 994, the court may suspend the findings
of juvenile delinquency, enter an order of restitution pursuant
to section 3556, place him on probation, or commit him to

official detention, With respect to release or detention pend-

S 1762
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ing an appeal or a petition for a writ of certiorari after dispo-
sition, the court shall proceed pursuant to the provisions of
chapter 207.
“(b) The term for which probation may be ordered for a
juvenile found to be a juvenile delinquent may not extend—
“(1) in the case of a juvenile who is less than
eighteen years old, heyond the lesser of—
“(A) the date when the juvenile becomes
twenty-one years old; or
“(B) the maximum term that would be au-
thorized by section 3561(b) if the juvenile had
been tried and convictea as an adult; or
“(2) in the case of a juvenile who is between
eighteen and twentv-one years old, beyond the lesser
of—
“(A) three years; or
“(B) the maximum term that would be au-
thorized by section 3561(b) if the juvenile had
been tried and convicted as an adult.
The provisions dealing with probation set forth in sections
3563, 8564, and 3565 are applicable to an order placing a
juvenile on probation.
“(c) The term for which official detention may be or-
dered for a juvenile found to be a juvenile delinquent may not

extend—
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“(1) in the case of a juvenile who is less than
eighteen years old, beyond the lesser of—

“(A) the date when the juvenile becomes
twenty-one years old; or

“(B) the maximum term of imprisonment
that would be authorized by section 3581 (b) if the
juvenile had been tried and convicted as an adult;
or
“(2) in the case of a juvenile who is between

eighteen and twenty-one years old—

“(A) who if convicted as an adult would be
convicted of a Class A, B, or C felony, bheyond
five years; or

“(B) in any other case beyond the lesser of—

“(i) three years; or
(i) the maximum term of imprisonment
that would be authorized by section 3581(b)
if the juvenile had been tried and convicted
as an adult.”.
(b) Section 5041 is repealed.
(c) Section 5042 is amended by—
(1) striking out ‘“parole or” each place it appears
in the caption and text; and

(2) striking out ‘“parolee or’’.
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(d) The sectional analysis is amended by striking out the

items relating to sections 5041 and 5042 and inserting in lieu

thereof the following:

““5041. Repealed.
*“5042. Revocation of Probation.”.

SEc. 205. The Federal Rules of Criminal Procedure are
amended as follows:

(a) Rule 32 is amended—

(1) by deleting subdivision (a)(1) and inserting in
lieu thereof the following:

“(1) IMPOSITION OF SENTENCE.—Sentence shall be
imposed without unnecessary delay, but the court may, upon
a motion that is jointly filed by the defendant and by the
attorney for the Government and that asserts a factor impor-
tant to the sentencing determination is not capable of being
resolved at that time, postpone the imposition of sentence for
a reasonable time until the factor is capable of being resolved.
Prior to the sentencing hearing, the court shall provide the
counsel for the defendant and the attorney for the Govern-
ment with notice of the probation officer’s determination,
pursuant to the provisions of subdivision (c)(2)(B), of the sen-
tencing classifications and sentencing guideline range be-
lieved to be applicable to the case. At the sentencing hearing,
the court shall afford the counsel for the defendant and the
attorney for the Government an opportunity to comment

upon the probation officer’s determination and on other mat-
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ters relating to the appropriate sentence. Before imposing
sentence, the court shall also—

“(A) determine that the defendant and his counsel
have had the opportunity to read and discuss the pre-
sentence investigation report made available pursuant
to subdivision (c)(3)(A) or summary thereof made avail-
able pursuant to subdivision (c)(3)(B);

“(B) afford counsel for the defendant an opportu-
nity to speak on behalf of the defendant; and

“(0) address the defendant personally and ask him
if he wishes to make a statement in his own behalf and
to present any information in mitigation of the sen-
tence.

The attorney for the Government shall have an equivalent
opportunity to speak to the court. Upon a motion that is
jointly filed by the defendant and by the attorney for the
Government, the court may hear in camera such a statement
by the defendant, counsel for the defendant, or the attorney
for the Government.”’;

(2) in subdivision (a)(2), by adding “, including
any right to appeal the sentence,” after “right to
appeal”’ in the first sentence;

(8) in subdivision (a)(2), by adding “, except that
the court shall advise the defendant of any right ‘to
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appeal his sentence” after ‘“‘nolo contendere’”’ in the

second sentence;

(4) by amending the first sentence of subdivision
(e)(1) to read as follows:

““A probation officer shall make a presentence investiga-
tion and report to the court before the imposition of sentence
unless the court finds that there is in the record information
sufficient to enable the meaningful exercise of sentencing au-
thority pursuant to 18 U.S.C. 3558, and the court explains
this finding on the record.”;

(5) by amending subdivision (c)(2) to read as fol-
lows:

“(2) REporT.—The report of the presentence investi-
gation shall contain—

“(A) information about the history and character-
istics of the defendant, including his prior criminal
record, if any, his financial condition, and any circum-
stances affecting his behavior that may be helpful in
imposing sentence or in the correctional treatment of
the defendant;

‘/(B) the classification of the offense and of the de-
fendant under the categories established by the Sen-
tencing Commission pursuant to section 994(a) of title
28, that the probation officer believes to be applicable

to the defendant’s case; the kinds of sentence and the
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sentencing range suggested for such a category of of-
fense committed by such a category of defendant as set
forth in the guidelines issued by the Sentencing Com-
mission pursuant to 28 U.S.C. 994(a)(1); and an expla-
nation by the probation officer of any factors that may
indicate that a sentence of a different kind or of a dif-
ferent length than one within the applicable guideline
would be more appropriate under all the circumstances;

“(C) any pertinent policy statement issued by the
Sentencing Commission pursuant to 28 U.S.C.
994(a)(2);

“(D) verified information stated in a nonargumen-
tative style containing an assessment of the financial,
social, psychological, and medical impact upon, and
cost to, any individual against whom ¢he offense has
been committed;

“(B) unless the court orders otherwise, informa-
tion concerning the nature and extent of nonprison pro-
grams and resources available for the defendant; and

“(F) such other information as may be required by
the court.”’;

(6) in subdivision (c)(3)(A), by deleting ‘“‘exclusive
of any recommendations as to sentence’” and inserting

in lieu thereof , including the information required by
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subdivision (c)(2) but not including any final recommen-
dation as to sentence,’’;

(7) in subdivision (c)(3)(D), delete “or the Parole
Commission’’;

(8) in subdivision (c)(3)(F), delete ‘“‘or the Parole
Commission pursuant to 18 U.S.C. 8§ 4205(c), 4252,
5010(e), or 5037(c)” and substitute ‘“‘pursuant to 18
U.S.C. 8§ 3552(b)"’; and

(9) by deleting “imposition of sentence is suspend-
ed, or disposition is had under 18 U.S.C. § 4205(c),”
in subdivision (d).

(b) Rule 35 is amended to read as follows:
“Rule 35. Correction of Sentence

“(a) CORRECTION OF A SENTENCE ON REMAND.—The
court shall correct a sentence that is determined on appeal
under 18 U.S.C. 8742 to have been imposed in violation of
law, to have been imposed as a result of an incorrect applica-
tion of the sentencing guidelines, or to be unreasonable, upon
remand of the case to the court—

“(1) for imposition of a sentence in accord with
the findings of the court of appeals; or

“(2) for further sentencing proceedings if, after
such proceedings, the court determines that the origi-

nal sentence was incorrect.
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“(b) CORRECTION OF SENTENCE FOR CHANGED CIr-

CUMSTANCES.—The court, on motion of the Government,
may within one year after the imposition of a sentence, lower
a sentence to reflect a defendant’s subsequent, substantial as-
sistance in the investigation or prosecution of another person
who has committed an offense, to the extent that such assist-
ance is a factor in applicable guidelines or policy statements
issued by the Sentencing Commission pursuant to 28 U.8.C.

994(a).”.

(c) Rule 38 is amended—

(1) by amending the caption to read: “Stay of Ex-
ecution”’ and deleting ‘““(a) Stay of Execution.”;

(2) by deleting subdivisions (b) and (c);

(8) by redesignating subdivisions (a){1) through
(a)(4) as subdivisions (a) through (d), respectively;

(4) in subdivision (a), by adding “from the convic-
tion or sentence’’ after “‘is taken’’;

(5) in the first sentence of subdivision (b), by
adding “from the conviction or sentence’’ after “‘is
taken’’;

(6) by amending subdivision (d) to read as follows:

“(d) PrROBATION.—A sentence of probation may be

23 stayed if an appeal from the conviction or sentence is taken.

24 If the sentence is stayed, the court shall fix the terms of the

25 stay.”’; and
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(7) by adding new subdivisions (e) and (f) as fol-
lows:

“e) CRIMINAL FORFEITURE, NOTICE TO VICTIMS,
AND RESTITUTION.—A sanction iraposed as part ¢f the sen-
tence pursuant to 18 U.S8.C. 3554, 3555, or 3556 may, if an
appeal of the conviction or sentence is taken, be stayed by
the district court or by the court of appeals upon such terms
as the court finds appropriate. The court may issue such
orders as may be reasonably necessary to ensure compliance
with the sanction upon disposition of the appeal, including
the entering of a restraining order or an injunction or requir-
ing a deposit in whole or in part of the monetary amount
involved into the registry of the district court or execution of
a performance bond.

“(f) DisABILITIES.—A civil or employment disability
arising under a Federal statute by reason of the defendant’s
conviction or sentence, may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such
terms as the court finds appropriate. The court may enter a
restraining order or an injunction, or take any other action
that may be reasonably necessary to protect the interest rep-
resented by the disability pending disposition of the appeal.”.

(d) Rule 40 is amended by deleting “3653” in subdivi-

sion (d)(1) and inserting in lieu thereof “3605”.
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(e) Rule 54 is amended by amending the definition of

“Petty offense’ in subdivision (c) to read as follows: “ ‘Petty
offense’ means a class B or C misdemeanor or an infrac-
tion.”.
() Rule 6(e)}(8)(C) is amended by adding the following
subdivision:
“(iv) when permitted by a court at the re-

quest of an attorney for the government, upon a

W 0 3 S Ot = W N

showing that such matters may disclose a viola-
10 tion of state criminal law, to an appropriate offi-
11 cial of a state or subdivision of a state for the pur-
12 pose of enforcing such law.”.

13 (g) The Table of Rules that precedes Rule 1 is amended
14 as follows:

15 (1) The item relating to Rule 35 is amended to

16 read as follows:

“35. Correction of Sentence.
“(a) Correction of a sentence on remand.
o s : )
(b) Correction of a sentence for changed circumstances.”.
g

17 (2) The item relating to Rule 88 is amended to

18 read as follows:

“38. Stay of Execution.
“(a) Death.
“(b) Imprisonment.
“(c) Fine.
“(d) Probation.
“(e) Criminal forfeiture, notice to victims, and restitution.
“(f) Disabilities.”.
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SEc. 206. (a) The Rules of Procedure for the Trial of

Misdemeanors Before United States Magistrates are amended
by adding the following new rule at the end thereof:
“Rule 9. Definition

““As used in these rules, ‘petty offense’ means a Class B
or C misdemeanor or an infraction.”.

(b) The Table of Rules that precedes Rule 1 is amended
by adding at the end thereof the following new item:

“9. Definition.”.

‘Sec. 207. (a) Title 28 of the United States Code is
amended by adding the following new chapter after chapter
57:

“CHAPTER 58—UNITED STATES SENTENCING

COMMISSION

“Sec.

“991. United States Sentencing Commission; establishment and purposes.
*992. Terms of office; compensation.

“993. Powers and duties of Chairman,

“994. Duties of the Commission.

“995, Powers of the Commission.

“996. Director and staff.

“997. Annual report.

“998. Definitions.

“8 991. United States Sentencing Commission; establish-
ment and purposes

““(a) There is established as an independent commission

in the judicial branch of the United States a United States

Sentencing Commission which shall consist of seven voting

members and one nonvoting member. The President, after

consultation with representatives of judges, prosecuting at-
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torneys, defense attorneys, law enforcement officials, senior
citizens, victims of crime, and others interested in the crimi-
nal justice process, shall appoint the voting members of the
Commission, by and with the advice and consent of the
Senate, one of whom shall be appointed, by and with the
advice and consent of the Senate, as the Chairman. At least
two of the members shall be Federal judges in regular active
service selected after considering a list of six judges recom-
mended to the President by the Judicial Conference of the
United States. Not more than four of the members of the
Commission shall be members of the same political party.
The Attorney General, or his designee, shall be an ex officio,
nonvoting member of the Commission. The Chairman and
members of the Commission shall be subject to removal from
the Commission by the President only for neglect of duty or
malfeasance in office or for other good cause shown.
“(h) The purposes of the United States Sentencing
Commission are to—
“(1) establish sentencing policies and practices for
the Federal eriminal justice system that—

“(A) assure the meeting of the purposes of
sentencing as set forth in section 3553(a)(2) of
title 18, United States Code;

“(B) vrovide certainty and fairness in meet-

ing the purposes of sentencing, avoiding unwar-
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ranted sentencing disparities among defendants
with similar records who have been found guilty
of similar criminal conduct while maintaining suf-
ficient flexibility to permit individualized sentences
when warranted by mitigating or aggravating fac-
tors not taken into account in the establishment of
general sentencing practices; and

“(C) reflect, to the extent practicable, ad-
vancement in knowledge of human behavior as it
relates to the criminal justice process; and

“(2) develop means of measuring the degree to

which the sentencing, penal, and correctional practices

are effective in meeting the purposes of sentencing as

set forth in section 3553(a)(2) of title 18, United States
Code.

“§ 992. Terms of office; compensation

“(a) The voting members of the Uniteu States Sentenc-

ing Commission shall be appointed for six-year terms, except

that the initial terms of the first members of the Commission

shall be staggered so that—

“(1) two members, including the Chairman, serve

terms of six years;
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“(2) three members serve terms of four years; and

“(8) two members serve terms of two years.
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“(b) No voting member may serve more than two full
terms. A voting member appointed to fill a vacancy that
occurs before the expiration of the term for which his prede-
cessor was appointed shall be appointed only for the remain-
der of such term.

‘““(c) The Chairman of the Commission shall hold a full-
time position and shall be compensated during the term of
office at the annual rate at which judges of the United States
courts of appeals are compensated. The voting members of
the Commission, other than the Chairman, shall hold full-
time positions until the end of the first six years after the
sentencing guidelines go into effect pursuant to section
225(a)(1)(B)(i1) of the Sentencing Reform Act of 1988, and
shall be compensated at the annual rate at which judges of
the United States courts of appeals are compensated. There-
after, the voting members of the Commission, other than the
Chairman, shall hold part-time positions and shall be paid at
the daily rate at which judges of the United States courts of
appeals are compensated. A Federal judge may serve as a
member of the Commission without resigning his appoint-
ment as a Federal judge.

“§ 993. Powers and duties of Chairman

“The Chairman shall—

“(a) call and preside at meetings of the Commis-

sion, which shall be held for at least two weeks in each
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quarter after the members of the Commission hold
part-time positions; and

“(b) direct—

“(1) the preparation of requests for appropri-
ations for the Commission; and

“(2) the use of funds made available to the
Commission.

“8§ 994, Duties of the Commission

“(a) The Commission, by affirmative vote of at least
four members of the Commission, and pursuant to its rules
and regulations and consistent with all pertinent provisions of
this title and title 18, United States Code, shall promulgate
and distribute to all courts of the United States and to the
United States Probation System—

“(1) guidelines, as described in this section, for
use of a sentencing court in determining the sentence
to be imposed in a criminal case, including—

“(A) a determination whether to impose a
sentence to probation, a fine, or a term of impris-
onment;

“(B) a determination as to the appropriate
amount of a fine or the appropriate length of a
term of probation or a term of imprisonment;

“(C) a determination whether a sentence to a

term of imprisonment should include a require-
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ment that the defendant be placed on a term of
supervised release after imprisonment, and, if so,
the appropriate length of such a term; and

“(D) a determination whether multiple sen-
tences to terms of imprisonment should be ordered
to run concurrently or consecutively;

“(2) general policy statements regarding applica-

tion of the guidelines or any other aspect of sentencing

or sentence implementation that in the view of the

Commission would further the purposes set forth in

section 8553(a)(2) of title 18, United States Code, in-

cluding the appropriate use of—

S 1762

“(A) the sanctions set forth in sections 3554,
3555, and 3556 of title 18;

“(B) the conditions of probation and super-
vised release set forth in sections 3563(b) and
3583(d) of title 18;

“(0) the sentence modification provisions set
forth in sections 3563(c), 3573, and 3582(c) of
title 18;

“(D) the authority granted under rule
11(e)(2) of the Federal Rules of Criminal Proce-
dure to accept or reject a plea agreement entered

inte pursuant to rule 11(e)(1); and



el (0 ] - e} < & o [\ =t

T T T o S T
Q0 -3 (ap] Ot H~ w [\ pt o

19
20
21
22
23
24
25

108

“(E) the temporary release provisions set
forth in section 3622 of title 18, and the pre-
release custody provisions set forth in section

3624(c) of title 18; and
“(3) guidelines or general policy statements re-
garding the appropriate use of the probation revocation
provisions set forth in section 3565 of title 18, and the
provisions for modification of the term or conditions of
probation or supervised release set forth in sections

3563(c), 3564(d), and 3588(e) of title 18.

“(b) The Commission, in the guidelines promulgated
pursuant to subsection (a)(1), shall, for each category of of-
fense involving each category of defendant, establish a sen-
tencing range that is consistent with all pertinent provisions
of title 18, United States Code. If a sentence specified by the
guidelines includes a term of imprisonment, the maximum of
the range established for such a term shall not exceed the
minimum of that range by more than 25 per centum.

“(c) The Commission, in establishing categories of of-
fenses for use in the guidelines and policy statements govern-
ing the imposition of sentences of probation, a fine, or impris-
onment, governing the imposition of other authorized sanc-
tions, governing the size of a fine or the length of a term of
probation, imprisonment, or supervised release, and govern-

ing the conditions of probation, supervised release, or impris-
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onment, shall consider whether the following matters, among
others, have any relevance to the nature, extent, place of
service, or other incidents of an appropriate sentence, and
shall take them into account only to the extent that they do
have relevance—

(1) the grade of the offense;

“(2) the circumstances under which the offense
was committed which mitigate or aggravate the seri-
ousness of the offense;

“(8) the nature and degree of the harm caused by
the offense, including whether it involved property,
irreplaceable property, a person, a number of persons,
or a breach of public trust;

“(4) the community view of the gravity of the of-
fense; |

“(5) the public concern generated by the offense;

““(6) the deterrent effect a particular sentence may
have on the commission of the offense by others; and

“(7) the current incidence of the offense in the
community and in the Nation as a whole.

“(d) The Commission in establishing categories of de-
fendants for use in the guidelines and policy statements gov-
erning the imposition of sentences of probation, a fine, or
imprisonment, governing the imposition of other authorized

sanctions, governing the size of a fine or the length of a term
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of probation, imprisonment, or sﬁpervised release, and gov-
erning the conditions of probation, supervised release, or im-
prisonment, shall consider whether the following matters,
among others, with respect to a defendant, have any rel-
evance to the nature, extent, place of service, or other inci-
dents of an appropriate sentence, and shall take them into
account only to the extent that they do have relevance—

“(1) age;

“(2) education;

“(3) vocational skills;

““(4) mental and emotional condition to the extent
that such condition mitigates the defendant’s culpability
or to the extent that such condition is otherwise plainly
relevant;

“(5) physical condition, including drug depend-
ence;

“(6) previous employment record,

“(7) family ties and responsibilities;

“(8) community ties;

“(9) role in the offense;

“(10) criminal history; and

“(11) degree of dependence upon criminal activity

for a livelihood.
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The Commission shall assure that the guidelines and policy
statements are entirely neutral as to the race, sex, national
origin, creed, and socioeconomic status of offenders.

“(e) The Commission shall assure that the guidelines
and policy statements, in recommending a term of imprison-
ment or length of a term of imprisonment, reflect the general
inappropriateness of considering the education, vocational
skills, employment record, family ties and responsibilities,
and community ties of the defendant.

“(f) The Commission, in promulgating guidelines pursu-
ant to subsection (a)(1), shall promote the purposes set forth
in section 991(b)(1), with particular attention to the require-
ments of subsection 991(b)(1)(B) for providing certainty and
fairness in sentencing and reducing unwarranted sentence
disparities.

“(g) The Commission, in promulgating guidelines pursu-
ant to subsection (a)(1) to meet the purposes of sentencing as
set forth in section 3553(a)(2) of title 18, United States Code,
shall take into account the nature and capacity of the penal,
correctional, and other facilities and services available, and
shall make recommendations concerning any change or ex-
pansion in the nature or capacity of such facilities and serv-
ices that might become necessary as a result of the guidelines

promulgated pursuant to the provisions of this chapter.
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“(h) The Commission shall assure that the guidelines

will specify a sentence to a term of imprisonment at or near

the maximum term authorized by section 3581(b) of title 18,

United States Code, for categories of defendants in which the

defendant is eighteen years old or older and—

“(1) has been convicted of a felony that is—

“(A) a crime of violence; or

“(B) an offense desecribed in section 401 of
the Controlled Substances Act (21 U.S.C. 841),
sections 1002(a), 1005, and 1009 of the Con-
trolled Substances Import and Hxport Act (21
U.S.C. 952(a), 955, and 959), and section 1 of
the Act of September 15, 1980 (21 U.S8.C. 955a);
and

“(2) has previously been convicted of two or more

prior felonies, each of which is—

S 1762

“(A) a crime of violence; or

““(B) an offense described in section 401 of
the Controlled Substances Act (21 U.S.C. 841),
sections 1002(a), 1005, and 1009 of the Con-
trolled Substances Import and Export Act (21
U.S.C. 952(a), 955, and 959), and section 1 of
the Act of September 15, 1980 (21 U.S.C. 955a).
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1 “@) The Commission shall assure that the guidelines
2 will specify a sentence to a substaniial term of imprisonment
3 for categories of defendants in which the defendant—

4 “(1) has a history of two or more prior Federal,
5 State, or local felony convictions for offenses commit-
6 ted on different occasions;

7 “(2) committed the offense as part of a pattern of
8 criminal conduct from which he derived a substantial
9 portion of his income;

10 “(8) committed the offense in furtherance of a
11 conspiracy with three or more persons engaging in a
12 pattern of racketeering activity in which the defendant
13 participated in a managerial or supervisory capacity;

14 “(4) committed a crime of violence that consti-
15 tutes a felony while on release pending trial, sentence,
16 or appeal from a Federal, State, or local felony for
17 which he was ultimately convicted; or

18 “(5) committed a felony that is set forth in section
19 401 or 1010 of the Comprehensive Drug Abuse Pre-

20 vention and Control Act of 1970 (21 U.S.C. 841 and

21 960), and that involved trafficking in a substantial
22 quantity of a controlled substance.
23 “() The Commission shall insure that the guidelines re-

24 flect the general appropriateness of imposing a sentence

25 other than imprisonment in cases in which the defendant is a
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first offender who has not been convicted of a crime of vio-
lence or an otherwise serious offense, and the general appro-
priateness of imposing a term of imprisonment on a person
convicted of a crime of violence that results in serious bodily
injury.

“(k) The Commission shall insure that the guidelines re-
flect the inappropriateness of imposing a sentence to a term
of imprisonment for the purpose of rehabilitating the defend-
ant or providing the defendant with needed educational or
vocational training, medical care, or other correctional treat-
ment.

“(l) The Commission shall insure that the guidelines
promulgated pursuant to subsection (a)(1) reflect—

“(1) the appropriateness of imposing an incre-

mental penalty for each offense in a case in which a

defendant is convicted of—

“(A) multiple offenses committed in the same
course of conduct that result in the exercise of an-
cillary jurisdiction over one or more of the of-
fenses; and

“(B) multiple offenses committed at different
times, including those cases in which the subse-
quent offense is a violation of section 3146 (penal-
ty for failure to appear) or is committed while the

person is released pursuant to the provisions of
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section 3147 (penalty for an offense committed

while on release) of title 18; and

“(2) the general inappropriateness of imposing
consecutive terms of imprisonment for an offense of
conspiring to commit an offense or soliciting commis-
sion of an offense and for an offense that was the sole
object of the conspiracy or solicitation.

“(m) The Commission shall insure that the guidelines
reflect the fact that, in many cases, current sentences do not
accurately reflect the seriousness of the offense. This will re-
quire that, as a starting point in its development of the initial
sets of guidelines for particular categories of cases, the Com-
mission ascertain the average sentences imposed in such cat-
egories of cases prior to the creation of the Commission, and
in cases involving sentences to terms of imprisonment, the
length of such terms actually served. The Commission shall
not be bound by such average sentences, and shall independ-
ently develop a sentencing range that is consistent with the
purposes of sentencing described in section 3553(a)(2) of title
18, United States Code.

“(n) The Commission periodically shall review and
revise, in consideration of comments and data coming to its
attention, the guidelines promulgated pursuant to the provi-
sions of this section. In fulfilling its duties and in exercising

its powers, the Commission shall consult with authorities on,
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and individual and institutional representatives of, various as-
pects of the Federal criminal justice system. The United
States Probation System, the Bureau of Prisons, the Judicial
Conference of the United States, the Criminal Division of the
United States Department of Justice, and a representative of
the Federal Public Defenders shall submit to the Commission
any observations, comments, or questions pertinent to the
work of the Commission whenever they believe such commu-
nication would be useful, and shall, at least annually, submit
to the Commission a written report commenting on the oper-
ation of the Commission’s guidelines, suggesting changes in
the guidelines that appear to be warranted, and otherwise
assessing the Commission’s work.

“(0) The Commission, at or after the beginning of a reg-
ular session of Congress but not later than the first day of
May, shall report to the Congress any amendments of the
guidelines promulgated pursuant to subsection (a)(1), and a
report of the reasons therefor, and the amended guidelines
shall take effect one hundred and eighty days after the Com-
mission reports them, except to the extent the effective date
is enlarged or the guidelines are disapproved or modified by
Act of Congress.

“(p) The Commission and the Bureau of Prisons shall
submit to Congress an analysis and recommendations con-

cerning maximum utilization of resources to deal effectively

S 1762
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with the Federal prison population. Such report shall be

based upon consideration of a variety of alternatives, includ-
ing— |

“(1) modernization of existing facilities;

“(2) inmate classification and periodic review of
such classification for use in placing inmates in the
least restrictive facility necessary to ensure adequate
security; and

“(3) use of existing Federal facilities, such as
those currently within military jurisdiction.

“(q) The Commission, within three years of the date of
enactment of the Sentencing Reform Act of 1983, and there-
after whenever it finds it advisable, shall recommend to the
Congress that it raise or lower the grades, or otherwise
modify the maximum penalties, of those offenses for which
such an adjustment appears appropriate.

“(r) The Commission shall give due consideration to any
petition filed by a defendant requesting modification of the
guidelines utilized in the sentencing of sﬁch defendant, on the
basis of changed circumstances unrelated to the defendant,
including changes in—

“(1) the community view of the gravity of the of-
fense;

“(2) the public concern generated by the offense;

and
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“(3) the deterrent effect particular sentences may
have on the commission of the offense by others.

‘Within one hundred and eighty days of the filing of such peti-
tion the Commission shall provide written notice to the de-
fendant whether or not it has approved the petition. If the
petition is disapproved the written notice shall contain the
reasons for such disapproval. The Commission shall submit to
the Congress at least annually an analysis of such written
notices,

“(s) The Commission, in promulgating general policy
statements regarding the sentencing modification provisions
in section 3582(c)(1)(A) of title 18, shall describe what should
be considered extraordinary and compelling reasons for sen-
tence reduction, including the criteria to be applied and a list
of specific examples. Rehabilitation of the defendant alone
shall not be considered an extraordinary and compelling
reason.

“(t) If the Commission reduces the term of imprison-
ment recommended in the guidelines applicable to a particu-
lar offense or category of offenses, it shall specify by what
amount the sentences of prisoners serving terms of imprison-
ment that are outside the applicable guideline ranges for the
offense may be reduced.

“(w) The Commission shall ensure that the general

policy statements promulgated pursuant to subsection (a)(2)
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include a policy limiting consecutive terms of imprisonment
for an offense involving a violation of a general prohibition
and for an offense involving a violation of & specific prohibi-
tion encompassed within the general prohibition.

“(v) The appropriate judge or officer shall submit to the
Commission in connection with each sentence imposed a
written report of the sentence, the offense for which it is
imposed, the age, race, and sex of the offender, information
regarding factors made relevant by the guidelines, and such
other information as the Commission finds appropriate. The
Commission shall submit to Congress at least annually an
analysis of these reports and any recommendations for legis-
lation that the Commission concludes is warranted by that
analysis.

“(w) The provisions of section 553 of title 5, relating to
publication in the Federal Register and public hearing proce-
dure, shall apply to the promulgation of guidelines pursuant
to this section.

“8§ 995. Powers of the Commission

“(a) The Commission, by vote of a majority of the mem-
bers present and voting, shall have the power to—

“(1) establish general policies and promulgate
such tules and regulations for the Commission as are

necessary to carry out the purposes of this chapter;
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“(2) appoint and fix the salary and duties of the

Staff Director of the Sentencing Commission, who
shall serve at the discretion of the Commission and
who shall be compensated at a rate not to exceed the
highest rate now or hereafter prescribed for grade 18
of the General Schedule pay rates (5 U.S.C. 5332);

“(8) deny, revise, or ratify any request for regu-
lar, supplemental, or deficiency appropriations prior to
any submission of such request to the Office of Man-
agement and Budget by the Chairman;

“(4) procure for the Commission temporary and
intermittent services to the same extent as is author-
ized by section 3109(b) of title 5, United States Code;

“(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities of
other Federal, State, local, and private agencies and
instrumentalities with or without reimbursement there-
for;

“(6) without regard to 31 U.S.C. 3324, enter into
and perform such contracts, leases, cooperative agree-
ments, and other transactions as may be necessary in
the conduct of the functions of the Commission, with
any public agency, or with any person, firm, associ-
ation, corporation, educational institution, or non-profit

organization;
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“(7) accept and employ, in carrying out the provi-
sions of this title, voluntary and uncompensated serv-
ices, notwithstanding the provisions of 31 U.S.C.
1342, however, individuals providing such services
shall not be considered Federal employees except for
purposes of chapter 81 of title 5, United States Code,
with respect to job-incurred disability and title 28,
United States Code, with respect to tort claims;

“(8) request such information, data, and reports
from any Federal agency or judicial officer as the Com-
mission may from time fo time require and as may be
produced consistent with other law;

“(9) monitor the performance of probation officers
with regard to sentencing recommendations, including
application of the Sentencing Commission guidelines
and policy statements;

“(10) issue instructions to probation officers con-
cerning the application of Commission guidelines and
policy statements;

“(11) arrange with the head of any other Federal
agency for the performance by such agency of any
funetion of the Commission, with or without reimburse-
ment;

“(12) establish a research and development pro-

gram within the Commission for the purpose of—
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““(A) serving as a clearinghouse and informa-
tion center for the collection, preparation, and dis-
semination of information on Federal sentencing
practices; and

“(B) assisting and serving in a consulting ca-
pacity to Federal courts, departments, and agen-
cies in the development, maintenance, and coordi-
nation of sound sentencing practices;

“(13) collect systematically the data obtained from
studies, research, and the empirical experience of
public and private agencies concerning the sentencing
process;

“(14) publish data concerning the sentencing proc-
ess;

“(15) collect systematically and disseminate infor-
mation concerning sentences actually imposed, ard the
relationship of such sentences to the factors set forth in
section 3553(a) of title 18, United States Code;

“(16) collect systematically and disseminate infor-
mation regarding effectiveness vi sentences imposed;

“(17) devise and conduct, in various geographical
locations, seminars and workshops providing continuing
studies for persons engaged in the sentencing field;

“(18) devise and conduct periodic training pro-

grams of instruction in sentencing techniques for judi-
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cial and probation personnel and other persons con-

nected with the sentencing process;

“(19) study the feasibility of developing guidelines
for the disposition of juvenile delinquents;

“(20) make recommendations to Congress con-
cerning modification or enactment of statutes relating
to sentencing, penal, and correctional matters that the
Commission finds to be necessary and advisable to
carry out an effective, humane and rational sentencing
policy;

“(21) hold hearings and call witnesses that might
assist the Commission in the exercise of its powers or
duties; and

“(22) perform such o.oer functions as are required
to permit Federal courts to meet their responsibilities
under section 3553(a) of title 18, United States Code,
and to permit others involved in the Federal criminal
justice system to meet their related responsibilities.

“(b) The Commission shall have such other powers and
duties and shall perform such other functions as may be nec-
essary to carry out the purposes of this chapter, and may
delegate to any member or designated person such powers as
may be appropriate other than the power to establish general
policy statements and guidelines pursuant to section 994(a)

(1) and (2), the issuance of general policies and promulgation
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of rules and regulations pursuant to subsection (a)(1) of this
section, and the decisions as to the factors to be considered in
establishment of categories of offenses and offenders pursuant
to section 994(b). The Commission shall, with respect to its
activities under subsections (a)(9), (a)(10), (a)(11), (a)(12),
(2)(13), (a)(14), (a)(15), (a)(16), (a)(17), and (2)(18), to the
extent practicable, utilize existing resources of the Adminis-
trative Office of the United States Courts and the Federal
Judicial Center for the purpose of avoiding unnecessary du-
plication.

“(c) Upon the request of the Commission, each Federal
agency is authorized and directed to make its services, equip-
ment, personnel, facilities, and information available to the
greatest practicable extent to the Commission in the execu-
tion of its functions.

“(d) A simple majority of the membership then serving
shall constitute a quorum for the conduct of business. Other
than for the promulgation of guidelines and policy statements
pursuant to section 994, the Commission may exercisc its
powers and fulfill its duties by the vote of a simple majority
of the members present.

“(e) Except as otherwise provided by law, the Commis-
sion shall maintain and make available for public inspection a
record of the final vote of each member on any action taken

by it.
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“8 996. Director and staff

“(a) The Staff Director shall supervise the activities of
persons employed by the Commission and perform other
duties assigned to him by the Commission.

“(b) The Staff Director shall, subject to the approval of
the Commission, appoint such officers and employees as are
necessary in the execution of the functions of the Commis-
sin. The officers and employees of the Commission shall be
exempt from the provisions of part IIT of title 5, United
States Code, except the following chapters: 81 (Compensa-~
tion for Work Injuries), 83 (Retirement), 85 (Unemployment
Compensation), 87 (Life Insurance), 89 (Health Insurance),
and 91 (Conflicts of Interest).

“§ 997. Annual report

“The Commission shall report annually to the Judicial
Conference of the United States, the Congress, and the
President of the United States on the activities of the Com-
missior.

“8§ 998. Definitions

““As used in this chapter—

“(a) ‘Commission’ means the United States Sen-
tencing Commission;
“(b) ‘Commissioner’ means a member of the

United States Sentencing Commission;

S 1762
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“(c) ‘guidelines’ means the guidelines promulgated

by the Commission pursuant to section 994(a) of this
title; and
“(d) ‘rules and regulations’ means rules and regu-
lations promulgated by the Commission pursuant to
section 995 of this title.”.
(b) The chapter analysis of part IIT of title 28, United
States Code, is amended by adding after the item relating to

chapter 57 the following new item:

“58, United States Sentencing Commission.............cccccooseessesreees e 9917,
REPEALERS
SeEc. 208. (a) The following provisions of title 18,
United States Code, are repealed: |
(1) section 1;
(2) section 3012;
(8) sections 4082(a), 4082(b), 4082(c), 4082(e),
4084, and 4085;
(4) chapter 309;
(5) chapter 311;
(6) chapter 314;
(7) sections 4281, 4283, and 4284; and
(8) chapter 402.
Redesignate subsections in section 4082 accordingly.
(b) The item relating to section 1 in the sectional analy-
sis of chapter 1 of title 18, United States Code, is amended to

read:
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“1. Repealed.”.
(c) The item relating to section 3012 in the sectional
analysis of chapter 201 of title 18, United States Code, is

amended to read:

“3012. Repealed.”.
(d) The chapter analysis of Part IIT of title 18, United
States Code, is amended by amending the items relating to—

(1) chapters 309 and 311 to read as follows:

“309. Repealed.........coeeveerieveerccrineniornieireeeeeessesssessessesssessessessoncinsons
“311. Repealed. ...t s s

and

(2) chapter 314 to read as follows:
“314. Repealed .........oocvoveevmriinieniriieneineseer e sresssastes s sasasssnsssassasens ”

(e} The items relating to sections 4084 and 4085 in the
sectional analysis of chapter 305 of title 18, United States

Code, are amended to read as follows:

“4084. Repealed.
“4085. Repealed.”.

() The sectional analysis of chapter 315 of title 18,
United States Code, is amended by amending the items relat-
ing to—

(1) section 4281 to read:
“4981. Repealed.”; and

(2) sections 4283 and 4284 to read as follows:

“4283. Repealed.
“4284. Repealed.”.
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(g) The item relating to chapter 402 in the chapter anal-

ysis of Part IV of title 18, United States Code, is amended to

read as follows:

“402. REPEALEA .......covvvcvvevereressmsssssneesssssssesssssssssssssessssesssssssssssssssssssssssnns
Sec. 209. (a) Sections 404(b) and 409 of the Controlled
Substances Act (21 U.S.C. 844(b) and 849) are repealed.
(b) Section 404(a) of the Controlled Substances Act (21
U.S.C. 844(a)) is amended by deleting the designation ‘“(a)”
at the beginning of the subsection.
TECHNICAL AND CONFORMING AMENDMENTS

Sec. 210. The Immigration and Nationality Act (8
U.S.C. 1101 et seq.) is amended as follows:

(a) The second sentence of section 212(a)(9) (8 U.S.C.
1182(a)(9)) 1s amended to read: “An alien who would be ex-
cludable because of the conviction of an offense for which the
sentence actually imposed did not exceed a term of imprison-
ment in excess of six months, or who would be excludable as
one who admits the commission of an offense for which a
sentence not to exceed one year’s imprisonment might have
been imposed on him, may be granted a visa and admitted to
the United States if otherwise admissibie: Provided, That the
alien has committed only one such offense, or admits the
commission of acts which constitute the essential elements of
only one such offense.”.

(b) Section 242(h) (8 U.S.C. 1252(h)) is amended by

adding “‘supervised release,”’ after ‘“‘parole,”.
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SEc. 211. Section 4 of the Act of September 28, 1962

(16 U.S.C. 460k-3) is amended by deleting “petty offense
(18 U.S.C. 1)” and substituting ‘‘misdemeanor”.

SEc. 212. Section 9 of the Act of October 8, 1964 (16
U.8.C. 460n-8) is amended—

(a) in the first paragraph, by deleting ‘‘commis-
sioner” each place it appears and substituting ‘“magis-
trate’’; and

(b) in the second paragraph, by amending the first
sentence to read: ‘“The functions of the magistrate
shall include the trial and sentencing of persons
charged with the commission of misdemeanors and in-
fractions as defined in section 3581 of title 18, United
States Code.”’.

Sec. 213. Title 18 of the United States Code is amend-

ed as follows:

(a) Section 924(a) is amended by deleting “, and shall
hecome eligible for parole as the Board of Parole shall deter-
mine”’.

(b) Section 1161 is amended by deleting “3618” and
substituting “3669"".

(¢) Section 1761(a) is amended by adding “, supervised
release,” after ‘“‘parole”.

(d) Section 2114 is amended by adding ‘“‘not more than”

after “imprisoned”.

5 1762



© 0w ~9 o OB~ W N

NG R R R NG S T i i i o o e
B W N = O W M -1 & Ot ok W N = O

130
(e) Section S3006A is amended—

(1) in subsections (a)(1) and (b), by deleting *‘mis-
demeanor (other than a petty offense as defined in sec-
tion 1 of this title)’ each place it appears and substi-
tuting “Class A misdemeanor’’; and

(2) in subsections (a)(3) and (g), deleting “subject
to revocation of parole,”’ each place it appears.

(f) Section 3143, as amended by this Act, is amended—

(1) in subsection (a), by adding ‘“‘other than a
person for whom the applicable guideline promulgated
pursuant to 28 U.S.C. 994 does not recommend a term
of imprisonment,” after “sentence,”’; and |

(2) in subsection (c), by adding the following at
the end thereof: “The judge shall treat a defendant in
a case in which an appeal has been taken by the
United States pursuant to the provisions of section
3742 in accordance with the provisions of—.

“(1) subsection (a) if the person has been sen-
tenced to a term of imprisonment; or

“(2) section 3142 if the person has not been sen-
tenced to a term of imprisonment.”.

(g) Section 3147, as amended by this Act, is amended—

(1) in paragraph (1), by deleting ‘“not less than

two years and’’; and
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(2) in paragraph (2), by deleting “not less than
ninety days and”.
(h) Section 3156(b)(2) is amended by deleting “petty of-

fense as defined in section 1(3) of this title” and substituting

1

2

3

4

5 “Class B or C misdemeanor or an infraction”.
6 (1) Section 3172(2) is amended by deleting ‘“‘petty of-
7 fense as defined in section 1(3) of this title” and substituting
8 “Class B or C misdemeanor or an infraction”.

9

(j) Section 8401 is amended—

10 (1) by repealing subsection (g) and redesignating
11 (h) to (g); and

12 (2) in subsection (h), by deleting ‘“‘petty offense
13 case’’ and substituting ‘“Class B or C misdemeanor
14 case, or infraction case,”.'

15 (k) Section 3670 (formerly section 3619) is amended by

16 deleting “3617" and ‘““3618” and substituting ‘3668 and
17 *3669”, respectively.

18 () Section 4004 is amended by deleting “record clerks,
19 and parole officers’” and substituting “and record clerks”.

20 (m) Chapter 306 is amended as follows:

21 (1) Section 4101 is amended—

22 (A) in subsection (f), by adding *, including a
23 term of supervised release pursuant to section
24 3583” after “‘supervision’’; and
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(B) in subsection (g), by deleting “to a penal-
ty of imprisonment the execution of which is sus-
pended and”’ and substituting “‘under which”’, and
by deleting “the suspended” and substituting “a”.
(2) Section 4105(c) is amended—

(A) in paragraph (1), by deleting “for good
time”’ the second place it appears and substituting
“toward service of sentence for satisfactory be-
havior”’;

(B} in paragraphs (1) and (2), by ’deleting
“section 4161 and substituting “‘section
3624(b)"’;

(C) in paragraph (1), by deleting ‘“‘section
4164” and substituting ‘“‘section 3624(a)”’;

(D) by repealing paragraph (3);

(E) by amending péu‘agmph (4) to read as

follows:

“(8) Credit toward service of sentence may ke withheld

as provided in section 3624(b) of this title.”’; and

S 1762
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(8) Section 4106 is amended—

(A) in subsection (a), by deleting ‘“Parole
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(B) by amending subsection (b) to read as fol-
lows:

“) An offender transferred to the United States to
serve a sentence of imprisonment shall be released pursuant
to section 3624(a) of this title after serving the period of time
specified in the applicable sentencing guideline promulgated
pursuant to 28 U.S.C. 994(a)(1). He shall be released to
serve a term of supervised release for any term specified in
the applicable guideline. The provisions of section 3742 of
this title apply to a sentence to a term of imprisonment under
this subsection, and the United States court of appeals for the
district in which the offender is imprisoned after transfer to
the United States has jurisdiction to review the period of im-
prisonment as though it had been imposed by the United
States district court.”’; and

(O) by repealing subsection (c).

(4) Section 4108(a) is amended by adding “, in-
cluding any term of imprisonment or term of super-
vised release specified in the applicable sentencing
guideline promulgated pursuant to 28 U.S.C.
994(a)(1),” after “consequences thereof”.

(n) Section 4321 is amended by deleting ‘“‘parole or”.

(0) Section 4351(b) iz amended by deleting “Parole

Board” and substituting “Sentencing Commission”.
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(p) Section 5002 is amended by deleting “Board of

2 Parole, the Chairman of the Youth Division,”” and substitut-

3 ing “United States Sentencing Commission,”.

Sec. 214. The Controlled Substances Act (21 U.S.C.

801 et seq.) is amended as follows:

(a) Section 401 (21 U.S.C. 841) is amended—

(1) in subsection (b)(1)(A), by deleting the last
sentence;

(2) in subsection (u)(1)(B), by deleting the last sen-
tence;

(8) in subsection (b)(2), by deleting the last sen-
tence;

(4) in subsection (b)(4), by deleting “‘subsections
(a) and (b) of”’, and by adding “and section 3607 of
title 18, United States Code” after “404”’;

(5) in subsection (b)(5), by deleting the last sen-
tence; and

(6) by repealing subsection (c).

(b) Section 405 (21 U.S.C. 84.5) is amended—

(1) in subsection (a), by deleting “(1)” the second
place it appears, and by deleting “, and (2) at least
twice any special parole term authorized by section
401(b), for a first offense involving the same controlled

substance and schedule’’; and
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(2) in subsection (b), by deleting (1)’ the second

place it appears, and by deleting ““, and (2) at least

three times any special parole term authorized by sec-

tion 401(b), for a second or subsequent offense involv-
ing the same controlled substance and schedule”.

(¢) Section 408(c) (21 U.S.C. 848(c)) is amended by de-
leting “‘and section 4202 of title 18 of the United States
Code”.

Sec. 215. The Controlled Substances Import and
Export Act (21 U.S.C. 951 et seq.) is amended as follows:

(a) Section 1010 (21 U.S.C. 960) is amended—

(1) in subsection (b)(1), by deleting the last sen-
tence;

(2) in subsection (b)(2), by deleting the last sen-
tence; and

(8) by repealing subsection (c).

(b) Section 1012(a) (21 U.S.C. 962(a)) is amended by
deleting the last sentence.

SeCc. 216. Section 114(b) of title 23, United States
Code, is amended by adding “, supervised release,” after
“parole’’.

Sec. 217. Section 5871 of the Internal Revenue Code
of 1954 (26 U.S.C. 5871) is amended by deleting *, and shall
become eligible for parole as the Board of Parole shall deter-

mine’’.
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“Sgc. 218. Title 28 of the United States Code is amend-

ed as follows:

(a) Section 509 is amended—

(1) by adding “and” after paragraph (2) and, in
paragraph (3), by deleting ““; and” and substituting a
period; and

(2) by repealing paragraph (4).

(b) Section 591(a) is amended by deleting “petty of-

fense’” and substituting “Class B or C misdemeanor or an

infraction’.

(¢) Section 2901 is amended—

(1) in subsection (e), by deleting “section 1’ and
substituting “section 3581”’; and

(2) in subsection (g)(3), by adding “, supervised
release,” after “parole”’, and by adding “‘supervised re-
lease,” after ‘“‘parole,”.

SEc. 219. Section 504(a) of the Labor Management Re-

porting and Disclosure Act of 1959 (29 U.S.C. 504(a)) and
section 411(a) of the Employee Retirement Income Security

Act of 1974 (29 U.S.C. 1111(a)) are amended—

(a) by deleting “the Board of Parole of the United
States Department of Justice” and substituting “if the
offense is a Federal offense, the sentencing judge or, if
the offense is a State or local offense, on motion of the

United States Department of Justice, the district court
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of the United States for the district in which the of-

fense was committed, pursuant to sentencing guidelines

and policy statements issued pursuant to 28 U.S.C.

994(a),”;

(b) by deleting “Board” and ‘“Board’s” and sub-
stituting “court’”’ and “‘court’s”, respectively; and
(c) by deleting “an administrative” and substitut-

ing “a”.

Sec. 220. Section 411(c)(3) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 1111(c)(3)) is
amended by adding “or supervised release’ after ‘“parole”.

SEc. 221. Section 425(b) of the Job Training and Part-
nership Act is amended by deleting “or parole” the first
place it appears and substituting “, parole, or supervised re-
lease”.

Sec. 222. The Public Health Service Act (42 U.S.C.
201 et seq.) is amended as follows:

(a) Section 341(a) (42 U.S.C. 257(a)) is amended by de-
leting ““or convicted of offenses against the United States and
sentenced to treatment’” and “addicts who are committed to
the custody of the Attorney General pursuant to provisions of
the Federal Youth Corrections Act (chapter 402 of title 18 of
the United States Code),”.

(b) Section 343(d) (42 U.S.C. 259(d)) is amended by

adding “‘or supervised release’ after ‘‘parole”.
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Src. 222A. Section 902 of the Federal Aviation Act of

1958 (49 U.S.C. 1472) is amended by inserting ‘“‘notwith-
standing the provisions of 18 U.S.C. 3559(b),” before the
term “if’’ in paragraphs ()(1)(B) and (n)(1)(B).

SEG. 223. Section 11507 of title 49, United States
Code, is amended by adding “, supervised release,” after
“parole’’.

SeC. 224. Section 10(b)}7) of the Military Selective
Service Act (50 U.S.C. App. 460(b)(7)) is amended by delet-
ing “‘parole” and substituting “release’.

EFFECTIVE DATE

Sec. 225. (a)(1) This title shall take effect on the first
day of the first calendar month beginning twenty-four months
after the date of enactment, except that—
| (A) the repeal of chapter 402 of title 18, United

States Code, shall take effect on the date of enactment;

(B)()) chapter 58 of title 28, United States Code,
shall take effect on the date of enactment of this Act
or October 1, 1983, whichever occurs later, and the

United States Sentencing Commission shall submit the

initial sentencing guidelines promulgated to section

994(a)(1) of title 28 to the Congress within eighteen

months of the effective date of the chapter; and

(ii) the sentencing guidelines promulgated pursu-

ant to section 994(a)(1), and the provisions of sections
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1 3581, 3583, and 3624 of title 18, United States Code,
2 shall not go into effect until the day after—

3 (I) the United States Sentencing Commission
4 has submitted the initial set of sentencing guide-
5 lines to the Congress pursuant to subparagraph
6 (B)@), along with a report stating the reasons for
7 the Commission’s recommendations;

8 (II) the General Accounting Office has un-
9 dertaken a study of the guidelines, and their po-
10 tential impact in comparison with the operation of
11 the existing sentencing and parole release system,
12 and has, within one hundred and fifty days of sub-
13 mission of the guidelines, reported to the Con-
14 gress the results of its study; and
15 (IIT) the Congress has had six months after
16 the date described in subclause (I) in which to ex-
17 amine the guidelines and consider the reports; and
18 (IV) the provisions of sections 227 and 228
19 shall take effect on the date of enactment.
20 (2) For the purposes of section 992(a) of title 28, the

21 terms of the first members of the United States Sentencing
22 Commission shall not begin to run until the sentencing guide-
23 lines go into effect pursuant to paragraph (1)(B)().

24 (b)(1) The following provisions of law in effect on the
25 day before the effective date of this Act shall remain in effect
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1 for five years after the effective date as to an individual con-

2

victed of an offense or adjudicated to be a juvenile delinquent

3 before the effective date and as to a term of imprisonment

4
5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

during the period described in subsection (a)(1)(B):

(A) Chapter 311 of title 18, United States Code.

(B) Chapter 309 of title 18, United States Code.

(0) Seciions 4251 through 4255 of title 18,
United States Code.

(D) Sections 5041 and 5042 of title 18, United
States Code.

(E) Sections 5017 through 5020 of title 18,
United States Code, as to a sentence imposed before
the date of enactment.

(F) The maximum term of imprisonment in effect
on the effective date for an offense committed before
the effective date.

(G) Any other law relating to a violation of a con-
dition of release or to arrest authority with regard to a
person who violates a condition of release.

(2) Notwithstanding the provisions of section 4202 of
title 18, United States Code, as in effect on the day before
the effective date of this Act, the term of office of a Commis-
sioner who is in office on the effective date is extended to the

end of the five-year period after the effective date of this Act.
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(8) The United States Parole Commission shall set a

release date, for an individual who will be in its jurisdiction
the da-* before the expiration of five years after the effective
date of this Act, that is within the range that applies to the
prisoner under the applicable parole guideline. A release date
set pursuant to this paragraph shall be set early enough to
permit consideration of an appeal of the release date, in ac-
cordance with Parole Commission procedures, hefore the ex-
piration of five years following the effective date of this Act.
(4) Notwithstanding the other provisions of this subsec-
tion, all laws in effect on the day before the effective date of
this Act pertaining to an individual who is—
(A) released pursuant to a provision listed in para-
graph (1); and
(B)(@) subject to supervision on the day before the
expiration of the five-year period following the effective
date of this Aect; or
(i) released on a date set pursuant to paragraph
(3);
including laws pertaining to terms and conditions of release,
revocation of release, provision of counsel, and payment of
transportation costs, shall remain in effect ag to the individual
until the expiration of his sentence, except that the district
court shall determine, in accord with the Federal Rules of

Criminal Procedure, whether release should be revoked or
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the conditions of release amended for violation of a condition
of release.

(5) Notwithstanding the provisions of section 991 of title
28, United States Code, and sections 4351 and 5002 of title
18, United States Code, the Chairman of the United States
Parole Commission or his designee shall be a member of the
National Institute of Corrections, and the Chairman of the
United States Parole Commission shall be a member of the
Advisory Corrections Council and a nonvoting member of the
United States Sentencing Commission, ex officio, until the
expiration of the five-year period following the effective date
of this Act. Notwithstanding the provisions of section 4351 of
title 18, during the five-year period the National Institute of
Corrections shall have seventeen members, including seven
ex officio members. Notwithstanding the provisions of section
991 of title 28, during the five-year period the United States
Sentencing Commission shall consist of nine members, in-
cluding two ex officio, nonvoting members.

Sec. 226. (a)(1) Four years after the sentencing guide-
lines promulgated pursuant to section 994(a)(1), and the pro-

- visions of sections 3581, 3583, and 3624 of title 18, United

States Code, go into effect, the General Accounting Office
shall undertake a study of the guidelines in order to deter-
mine their impact and compare the guidelines system with

the operation of the previous sentencing and parole release
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system, and, within six months of the undertaking of such
study, report to the Congress the results of its study.

(2) Within one month of the start of the study required
under subsection (a), the United States Sentencing Commis-
sion shall submit a report to the General Accounting Office,
all appropriate courts, the Department of Justice, and the
Congress detailing the operation of the sentencing guideline
system and discussing any problems with the system or re-
forms needed. The report shall include an evaluation of the
impact of the sentencing guidelines on prosecutorial discre-
tion, plea bargaining, disparities in sentencing, and the use of
incarceration, and shall be issued by affirmative vote of a
majority of the voting members of the Commission.

(b) The Congress shall review the study submitted pur-
suant to subseetion (a) in order to determine—

(1) whether the sentencing guideline system has
been effective; )

(2) whether any changes should be made in the
sentencing guideline system; and

(3) whether the parole system should be reinstated
in some form and the life of the Parole Commission ex-
tended.

Sec. 227. (a)(1) Except as provided in paragraph (2),
for each criminal fine for which the unpaid balance exceeds

$100 as of the effective date of this Act, the Attorney Gener-
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al shall, within one hundred and twenty days, notify the

person by certified mail of his obligation, within thirty days
after notification, to—

(A) pay the fine in full;

(B) specify, and demonstrate compliance with, an
installment schedule established by a court before en-
actment of the amendments made by this Act, specify-
ing the dates on which designated partial payments
will be made; or

(C) establish with the concurrence of the Attorney
General, a new installment schedule of a duration not
exceeding two years, except in special circumstances,
and specifying the dates on which designated partial
payments will be made.

(2) This subsection shall not apply in cases in which—

(A) the Attorney General believes the likelihood
of collection is remote; or

(B) criminal fines have been stayed pending
appeal.

(b) The Attorney General shall, within one hundred and
eighty days after the effective date of this Act, declare all
fines for which this obligation is unfulfilled to be in criminal
default, subject to the civil and criminal remedies established
by amendments made by this Act. No interest or monetary

penalties shall be charged on any fines subject to this section.
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(c) Not later than one year following the effective date
of this Act, the Attorney General shall include in the annual
crime report steps taken to implement this Act and the prog-
ress achieved in criminal fine collection, including collection
data for each judicial distriet.

Sro. 228. (a) Title 18 of the United States Code is
amended by adding the following new chapter after chapter
227:

“CHAPTER 228—IMPOSITION, PAYMENT, AND
COLLECTION OF FINES
“See,
“8591. Imposition of a fine.
“3592. Payment of a fine, delinquency and default.
8593. Modification or remission of fine.
3594, Certification and notification.
“8595. Interest, monetary penalties for delinquency, and default.
#3596. Civil remedies for satisfaction of an unpaid fine.
“3597. Resentencing upon failure to pay a fine.

“3598. Statute of limitations.
“8599, Criminal default.

“§ 3591. Imposition of a fine
“(a) Facrors To Be CONSIDERED IN IMPOSING A
Fing.—The court, in determining whether to impose a fine,
the amount of any fine, the time for payment, and the method

of payment, shall consider—

“(1) the ability of the defendant to pay the fine in
view of the income of the defendant, earning capacity
" and financial resources, and, if the defendant is an or-

ganization, the size of the organization;
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1 “(2) the nature of the burden that payment of the
2 fine will impose on the defendant, and on any person
3 who is financially dependent on the defendant, relative
4 to the burden which alternative punishments would
5 impose;
6 “(8) any restitution or reparation made by the de-
7 fendant in connection with the offense and any obliga-
8 tion mposed upon the defendant to make such restitu-
9 tion or reparation;
10 “(4) if the defendant is an organization, any meas-
11 ure taken by the organization to discipline its employ-
12 ees or agents responsible for the offense or to ensure
13 against a recurrence of such an offense; and
14 “(5) any other pertinent consideration.
15 “(b) ErreECT OF FINALITY OF JUDGMENT.—Notwith-
16 standing the fact that a sentence to pay a fine can subse-
17 quently be—
18 (1) modified or remitted pursuant to the provi-
19 sions of section 3592;
20 “(2) corrected pursuant to the provisions of rule
21 35; or
22 “(8) appealed;

23 a judgment of conviction that includes such a sentence consti-

24 tutes a final judgment for all other purposes.
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“§ 3592. Payment of a fine, delinquency and default

“(a) TIME AND METHOD OF PAYMENT.—Payment of a
fine is due immediately unless the court, at the time of sen-
tencing—

“(1) requires payment by a date certain; or
“(2) establishes an installment schedule, the spe-
cific terms of which shall be fixed by the court.

“(b) INDIVIDUAL RESPONSIBILITIES FOR PAYMENT.—
If a fine is imposed on an organization, it is the duty of each
individual authorized to make disbursement of the assets of
the organization to pay the fine from assets of the organiza-
tion. If a fine is imposed on an agent or shareholder of an
organization, the fine shall not be paid, directly or indirectly,
out of the assets of the organization, unless the court finds

that such payment is expressly permissible under applicable

State law.
“c) REspoNsiBILITY To ProvipE CURRENT AD-
DRESS.—At the time of imposition of the fine, the court shall

order the person fined to provide the Attorney General with
a current mailing address for the entire period that any part
of the fine remains unpaid. Failure to provide the Attorney
Greneral with a current address or a change in address shall
be punishable as a contempt of court.

“(d) StaY oF FinE PENDING APPEAL.—Unless excep-

tional circumstances exist, if a sentence to pay a fine is
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stayed pending appeal, the court granting the stay shall in-
clude in such stay—

“(1) a requirement that the defendant, pending
appeal, to deposit the entire fine amount, or the
amount due under an installment schedule, during the
pendency of an appeal, in an escrow account in the
registry of the district court, er to give bond for the

" payment thereof; or

“(2) an order restraining the defendant from
transferring or dissipating assets found to be sufficient,
if sold, to meet the defendant’s fine obligation.

“(e) DELINQUENT FINE.—A fine is delinquent if any
portion of such fine is not paid within thirty days of when it is
due, including any fines to be paid pursuant to an installment
schedule.

“(f) DEFAULT.—A fine is in default if any portion of
such fine is more than ninety days delinquent. When a erimi-
nal fine is in default, the entire amount is due within thirty
days of notification of the default, notwithstanding any in-
stallment schedule.

“§ 3593. Modification or remission of fine

“(a) PETITION FOR MODIFICATION OR REMISSION.—
A person who has been sentenced to pay a fine, and who—

“(1) can show a good faith effort to comply with

the terms of the sentence and concerning whom the
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circumstances no longer exist that warranted the impo-
sition of the fine in the amount imposed or payment by
the installment schedule, may at any time petition the
court for—

“(A) an extension of the installment sched-
ule, not to exceed two years except in case of in-
carceration or special circumstances; or

“(B) a remission of all or part of the unpaid
portion including interest and penalties; or
“(2) has voluntarily made restitution or reparation

to the victim of the offense, may at any time petition

the court for a remission of the unpaid portion of the

fine in an amount not exceeding the amount of such

restitution or reparation.
Any petition filed pursuant to this subsection shall be filed in
the court in which sentence was originally imposed, unless
that court transfers jurisdiction to another court. The peti-
tioner shall notify the Attorney General that the petition has
been filed within ten working days after filing. For the pur-
poses of clause (1), unless exceptional circumstances exist, a
person may be considered to have made a good faith effort to
comply with the terms of the sentence only after payment of
a reasonable portion of the fine.

“() OrDER OF MODIFICATION OR REMISSION.—IIf,

after the filing of a petition as provided in subsection (a), the

S 1762



© O 3 & Ot R W N M

1\ Do o ] -t ok = =t = -t bt -t Pt =
W N = O W a0 Utk W N = O

24

150

court finds that the circumstances warrant relief, the court
may enter an appropriate order, in which case it shall provide
the Attorney General with a copy of such order.

“§ 3594. Certification and notification

“(a) DisposiTiON OF PaymeNT.—The clerk shall for-
ward each fine payment to the United States Treasury and
shall notify the Attorney General of its receipt within ten
working days.

“(b) CERTIFICATION OF IMPOSITION.—If a fine ex-
ceeding $100 is imposed, modified, or remitted, the sentenc-
ing court shall incorporate in the order imposing, reﬁﬁtting,
and modifying such fine, and promptly certify to the Attorney
General—

“(1) the name of the person fined;

“(2) his current address;

*(3) the docket number of the case;

““(4) the amount of the fine imposed;

“(5) any installment schedule;

“(6) the nature of any modification or remission of
the fine or installment schedule; and

“(7) the amount of the fine that is due and
unpaid.

“(c) RESPONSIBILITY FOR COLLECTION.—The Attor-

ney (teneral shall be responsible for collection of an unpaid
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fine concerning which a certification has been issued as pro-
vided in subsection (a).

“(d) NoTIFICATION OF DELINQUENCY.— Within ten
working days after a fine is determined to be delinquent as
provided in section 3592(e), the Attorney General shall notify
the person whose fine is delinquent, by certified mail, to
inform him that the fine is delinquent.

“(e) NOTIFICATION OF DEFAULT.—Within ten work-
ing days after a fine is determined to be in default as provided
in section 3592(f), the Attorney General shall notify the
person defaulting, by certified mail, to inform him that the
fine is in default and the entire unpaid balance, including in-
terest and penalties, is due within thirty days.

“§ 3595. Interest, monetary penalties for delinquency, and
default

“Upon a determination of willful nonpayment, the court
may impose the following interest and monetary penalties:

“(1) IntEREST.—Notwithstanding any other pro-
vision of law, interest at the rate of 1 per centum per
month, or 12 per centum per year, shall be charged,
beginning the thirty-first day after sentencing on the
first day of each month during which any fine balance
remains unpaid, including sums to be paid pursuant to

an installment schedule.
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“(2) MONETARY PENALTIES FOR DELINQUENT
FINES.—Notwithstanding any other provision of law, a
penalty sum equal to 10 per centum shall be charged
for any portion of a criminal fine which has become de-
linquent. The Attorney Greneral may waive all or part
of the penalty for good cause.
“§ 3596. Civil remedies for satisfaction of an unpaid fine

“(a) LieN.—A fine imposed as a sentence is a lien in
favor of the United States upon all property belonging tc the
person fined. The lien arises at the time of the entry of the
judgment and continues until the liability is satisfied, remit-
ted, or set aside, or until it becomes unenforceable pursuant
to the provisions of subsection (b). On application of the
person fined, the Attorney General shall—

“(1) issue a certificate of release, as described in
section 6325 of the Internal Revenue Code, of any lien
imposed pursuant to this section, upon his acceptance
of a bond described in section 6325(a)(2) of the Inter-
nal Revenue Code; or

“(2) issue a certificate of discharge, as described
in section 6325 of the Internal Revenue Code, of any
part of the person’s property subject to a lien imposed
pursuant to this section, upon hig determination that

the fair market value of that part of such property re-
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maining subject to and available to satisfy the lien is at

least three times the amount of the fine.

“() ExpIRATION OF LIEN.—A lien becomes unen-
forceable at the time liability to pay a fine expires as provided
in section 3598.

“(c) AppLICATION OF OTHER LiEN PrOVISIONS.—The
provisions of sections 6323, 6331, 6334 through 6336,
6337(a), 6338 through 6343, 6901, 7402, 7403, 7424
through 7426, 7505(a), 7506, 7701, and 7805 of the Internal
Revenue Code of 1954 (26 U.S.C. 6323, 6331, 6382, 6334
through 6336, 6337(a), 6338 through 6343, 6901, 7402,
7403, 7424 through 7426, 7505(a), 7506, 7701, and 7805)
and of section 513 of the Act of October 17, 1940 (54 Stat.
1190), apply to a fine and to the lien imposed by subsection
(a) as if the liability of the person fined were for an internal
revenue tax assessmeni, exceps to the extent that the appli-
cation of such statutes is modified by regulations issued by
the Attorney General to accord with differences in the nature
of the liabilities. For the purposes of this subsection, refer-
ences in the preceding sections of the Internal Revenue Code
of 1954 to ‘the Secretary’ shall be construed to mean ‘the
Attorney General,” and references in those sections to ‘tax’
shall be construed to mean ‘fine.’

“d) ErFECcT ON NOTICE OF LIEN.—A. notice of the

lien imposed by subsection (a) shall be considered a notice of
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lien for taxes payable to the United States for the purposes of

any State or local law providing for the filing of a notice of a
tax lien. The registration, recording, docketing, or indexing,
in accordance with 28 U.S.C. 1962, of the judgment under
which a fine is imposed shall be considered for all purposes as
the filing prescribed by section 63Z3(f)(1)(A) of the Internal
Revenue Code of 1954 (26 U.S.C. 6323(f)(1)(A)) and by sub-
section (c).

“(e) ALTERNATIVE ENFORCEMENT.—Notwithstanding
any other provision of this section, a judgment imposing a
fine may be enforced by execution against the property of the
person fined in like manner as judgments in civil cases.

“(f) DiscHARGE OF DEBTS INaAPPLICABLE.—No dis-
charge of debts pursuant to a bankruptey proceeding shall
render a lien under this section unenforceable or discharge
liability to pay a fine.

“8 3597. Resentencing upon failure to pay a fine

“(a) RESENTENCING.—Subject to the provisions of sub-
section (b), if a person knowingly fails to pay a delinquent
fine the court may resentence the person to any sentence
which might originally have been imposed.

“(b) ImprISONMENT.—The defendant may be sen-
tenced to a term of imprisonment under subsection (a) only if

the court determines that—
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“(1) the person willfully refused to pay the delin-

quent fine or had failed to make sufficient bona fide ef-
forts to pay the fine; or
“(2) in light of the nature of the offense and the
characteristics of the person, alternatives to imprison-
rﬁent are not adequate to serve the purposes of punish-
ment and deterrence.
“8§ 3598. Statute of limitations

“(a) Liaemary To Pay A Frne EXPIRES.—

“(1) twenty years after the entry of the judgment;
“(2) upon the death of the person fined.

“(b) The period set forth in subsection (a) may be ex-
tended, prior to its expiration, by a written agreement be-
tween the person fined and the Attorney General. The run-
ning of the period set forth in subsection (a) is suspended
during any interval for which the running of the period of
limitations for collection of a tax would be suspended pursu-
ant to section 6503(b), 6503(c), 6503(f), 6503@1), or
7508(a)(1XI) of the Internal Revenue Code of 1954 (26
U.S.C. 6503(b), 6503(c), 6503(f), 6503(1), or 7508(a)(1)1),
or section 513 of the Act of October 17, 1940 (54 Stat.
1190.

“§ 3599. Criminal default
“Whoever, having been sentenced to pay a fine, willful-

iy fails to pay the fine, shall be fined not more than twice the
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amount of the unpaid balance of the fine or $10,000, which-

ever 1s greater, imprisoned not more than one year, or
both.”.

{b) Section 3651 of title 18, United States Code, is
amended by inserting after “May be required to provide for
the support of any persons, for whose support he is legally
responsible.” the following new paragraph:

“If the court has imposed and ordered execution of a
fine and placed the defendant on probation, payment of the
fine or adherence to the court-established installment sched-
ule shall be a condition of the probation.”.

(c) Section 3651 of title 18, United States Code, is
amended by striking out the last paragraph and inserting in
lieu thereof the following:

“The defendant’s liability for any unexecuted fine or .
other punishment imposed as to which probation is granted,
shall be fully discharged by the fulfillment of the terms and
conditions of probation.”.

(d) The second paragraph of section 3655 of title 18,
United States Code, is amended to read as follows:

“He shall keep informed concerning the conduet, condi-
tion, and compliance with any condition of probation, includ-
ing the payment of a fine or restitution of each probationer
under his supervision, and shall report thereon to the ccurt

placing such person on probation. He shall report to the court
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any failure of a probationer under his supervision to pay a
fine in default within thirty days after notification that it is in
default so that the court may determine whether probation
should be revoked.”.

(e) Section 4209 of title 18, United States Code, is
amended in subsection (a) by striking out the period at the
end of the first sentence and inserting in lieu thereof “and, in
a case involving a criminal fine that has not already been
paid, that the parolee pay or agree to adhere to an install-
ment schedule, not to exceed two years except in special cir-
cumstances, to pay for any fine imposed for the offense.”.

() Subsection (b) (1) of section 4214 of title 18, United
States Code, is amended by adding after “parole’ the follow-
ing: “or a failure to pay a fine in default within thirty days
after notifieation that it is in default”.

(2)(1) Section 3565 of title 18, United States Code, is
repealed.

(2) The table of sections for chapter 227 of title 18,
United States Code, is amended by striking out the item for

section 3565 and inserting in lieu thereof the following:

“3565. Repealed.”.
(h) Section 3569 of title 18, United States Code, is
amended by—
(1) striking out “(a)”’; and
(2) striking out subsection (b).
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(i) This section shall be repealed on the first day of the

first calendar month beginning twenty-four months after the
date of enactment of this Act.

Sec. 229. Since, due to an impending crisis in prison
overcrowding, available Federal prison space must be treated
as a scarce resource in the sentencing of criminal defendants;

Since, sentencing decisions should be designed to ensure
that prison resources are, first and foremost, reserved for
those violent and serious criminal offenders who pose the
most dangerous threat to society;

Since, in cases of nonviolent and nonserious offenders,
the interests of society as a whole as well as individual vic-
tims of crime can continue to be served through the imposi-
tion of alternative sentences, such as restitution and commu-
nity service;

Since, in the two years preceding the enactment of sen-
tencing guidelines, Federal sentencing practice should ensure
that scarce prison resources are available to house violent
and serious criminal offenders by the increased use of restitu-
tion, community service, and other alternative sentences in
cases of nonviolent and nonserious offenders: Now, therefore,
be it

Declared, That it is the sense of the Senate that in the

two years preceding the enactment of the sentencing guide-
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lines, Federal judges, in determining the particular sentence
to be imposed, consider—

(1) the nature and circumstances of the offense
and the history and characteristics of the defendant;

(2) the general appropriateness of imposing a sen-
tence other than imprisonment in cases in which the
defendant has not been convicted of a crime of violence
or otherwise serious offense; and

(8) the general appropriateness of imposing a sen-
tence of imprisonment in cases in which the defendant
has been convicted of a crime of violence or otherwise
serious offense.

TITLE HII—FORFEITURE

Sec. 301. This title may be cited as the “Comprehen-

sivis Forfeiture Act of 1984”".
Part A

SEc. 302. Section 1963 of title 18 of the United States
Code is amended to read as follows:
“8§ 1963. Criminal penalties

“(a) Whoever violates any provision of section 1962 of
this chapter shall be fined not more than $25,000 or impris-.
oned not more than twenty years, or both, and shall forfeit to
the United States, irrespective of any provision of State

law—
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‘(1) any interest the person has acquired or main-
tained in violation of section 1962;
“(2) any—
“(A) interest in;
“(B) security of;
“(C) claim against; or
“(D) property or contractual right of any
kind affording a source of influence over;
any enterprise which the person has established, oper-
ated, controlled, conducted, or participated in the con-
duct of, in violation of section 1962; and
“(8) any property constituting, or derived from,
any proceeds which the person obtained, directly or in-
directly, from racketeering activity or unlawful debt
collection in violation of section 1962.
The court, in imposing sentence on such person shall order,
in addition to any other sentence imposed pursuant to this
section, that the person forfeit to the United States all prop-
erty described in this subsection.
“(b) Property subject to criminal forfeiture under this
section includes—
“(1) real property, including things growing on,
affixed to, and found in land; and
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“(2) tangible and intangible personal property, in-
cluding rights, privileges, interests, claims, and securi-
ties.

“(c) All right, title, and interest in property described in
subsection (a) vests in the United States upon the commission
of the act giving rise te forfeiture under this section. Any
such property that is subsequently transferred to a person
other than the defendant may be the subject of a special ver-
dict of forfeiture and thereafter shall be ordered forfeited to
the United States, unless the transferee establishes in a hear-
ing pursuant to subsection (m) that he is a bona fide purchas-
er for value of such property who at the time of purchase was
reasonably without cause to believe that the property was
subject to forfeiture under this section.

() If any of the property described in subsection (a)—

“(1) cannot be located;

“(2) has been transferred to, sold to, or deposited
with, a third party;

“(3) has been placed beyond the jurisdiction of the
court;

“(4) has been substantially diminished in value by
any act or omission of the defendant; or

“(5) has been commingled with other property
which cannot be divided without difficulty;
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the court shall order the forfeiture of any other property of
the defendant up to the value of any property described in
paragraphs (1) through (5).

“(e)(1) Upon application of the United States, the court
may enter a restraining order or injunction, require the ex-
ecution of a satisfactory performance bond, or take any other
action to preserve the availability of property described in
subsection (a) for forfeiture under this section—

“(A) upon the filing of an indictment or informa-
tion charging a violation of section 1962 of this chap-
ter and alleging that the property with respect to
which the order is sought would, in the event of con-
viction, be subject to forfeiture under this section; or

“(B) prior to the filing of such an indictment or
mformation, if, after notice to persons appearing to
have an interest in the property and opportunity for a
hearing, the court determines that—

““(i) there is a substantial probability that the

United States will prevail on the issue of forfeit-

ure and that failure to enter the order will result

in the property being destroyed, removed from the
jurisdiction of the court, or otherwise made un-
available for forfeiture; and

“(ii) the need to preserve the availability of

the property through the entry of the requested
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order outweighs the hardship on any party against
whom the order is to be entered:
Provided, however, That an order entered pursuant to sub-
paragraph (B) shall be effective for not more than ninety
days, unless extended by the court for good cause shown or
unless an indictment or information described in subpara-
graph (A) has been filed.

“(2) A temporary restraining order under this subsection
may he entered upon application of the United States without
notice or opportunity for a hearing when an information or
indictment has not yet been filed with respect to the proper-
ty, if the United States demonstrates that there is probable
cause to believe that the property with respect to which the
order is sought would, in the event of conviction, be subject
to forfeiture under this section and that provision of notice
will jeopardize the availability of the property for forfeiture.
Such a temporary order shall expire not more than ten days
after the date on which it is entered, unless extended for good
cause shown or unless the party against whom it is entered
consents to an extension for a longer period. A hearing re-
quested concerning an order entered under this paragraph
shall be held at the earliest possible time, and prior to the
expiration of the temporary order.

“(8) The court may receive and consider, at a hearing

held pursuant to this subsection, evidence and information
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that would be inadmissible under the Federal Rules of Evi-

dence.

“(f) Upon conviction of a person under this section, the
court shall enter a judgment of forfeiture of the property to
the United States and shall also authorize the Attorney Gen-
eral to seize all property ordered forfeited upon such terms
and conditions as the court shall deem proper. Following the
entry of an order declaring the property forfeited, the court
may, upon application of the United States, enter such appro-
priate restraining orders or injunctions, require the execution
of satisfactory performance honds, appoint receivers, conser-
vators, appraisers, accountants, or trustees, or take any other
action to protect the interest of the United States in the prop-
erty ordered forfeited. Any income accruing to, or derived
from, an enterprise or an interest in an enterprise which has
been ordered forfeited under this section may be used to
offset ordinary and necessary expenses to the enterprise
which are required by law, or which are necessary to protect
the interests of the United States or third parties.

“(g) Following the seizure of property ordered forfeited
under this section, the Attorney Greneral shall direct the dis-
position of the property by sale or any other commercially
feasible means, making due provision for the rights of any
innocent persons. Any property right or interest not exercis-

able by, or transferable for value to, the United States shall
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expire and shall not revert to the defendant, nor shall the
defendant or any person acting in concert with or on behalf of
the defendant be eligible to purchase forfeited property at any
sale held by the United States. Upon application of a person,
other than the defendant or a person acting in concert with or
on behalf of the defendant, the court may restrain or stay the
sale or disposition of the property pending the conclusion of
any appeal of the criminal case giving rise to the forfeiture, if
the applicant demonstrates that proceeding with the sale or
disposition of the property will result in irreparable injury,
harm or loss to him. Notwithstanding 31 U.S.C. 3302(b), the
proceeds of any sale or other disposiiion of property forfeited
under this section and any moneys forfeited shall be used to
pay all proper expenses for the forfeiture and the sale, includ-
ing expenses of seizure, maintenance and custody of the
property pending its disposition, advertising and court costs.
The Attorney General shall deposit in the Treasury any
amounts of such proceeds or moneys remaining after the pay-
‘ment of such expenses.
“(h) With respect to property ordered forfeited under
this section, the Attorney General is authorized to—
“(1) gyant petitions for mitigation or remission of
forfeiture, restore {orfeited property to victims of a vio-
lation of this chapter, or take any other action to pro-

tect the rights of innocent persons which is in the in-
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terest of justice and which is not inconsistent with the
provisions of this chapter;

“(2) compromise claims arising under this section;

“(3) award compensation to persons providing in-
formation resulting in a forfeiture under this section;

“(4) direct the disposition by the United States of
all property ordered forfeited under this section by
public sale or any other commercially feasible means,
making due provision for the rights of innocent per-
sons; and

“(5) take appropriate measures necessary to safe-
guard and maintain property ordered forfeited under
this section pending its disposition.

“(i) The Attorney General may promulgate regulations
with respect to—

“(1) making reasonable efforts to provide notice to
persons who may have an interest in property ordered
forfeited under this section;

“(2) granting petitions for remission or mitigation
bf forfeiture;

“(3) the restitution of property to victims of an of-
fense petitioning for remission or mitigation of forfeit-

ure under this chapter;
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“(4) the disposition by the United States of forfeit-

ed property by public sale or other commercially feasi-
ble means;
“(5) the maintenance and safekeeping of any
property forfeited under this section pending its disposi-
tion; and
“(6) the compromise of claims arising under this
chapter.
Pending the promulgation of such regulations, all provisions
of law relating to the disposition of property, or the proceeds
from the sale thereof, or the remission or mitigation of forfeit-
ures for violation of the customs laws, and the compromise of
claims and the award of compensation to informers in respect
of such forfeitures shall apply to forfeitures incurred, or al-
leged to have been incurred, under the provisions of this sec-
tion, insofar as applicable and not inconsistent with the provi-
sions hereof. Such duties as are imposed upon the Customs
Service or any person with respect to the disposition of prop-
erty under the customs law shall be performed under this
chapter by the Attorney General.

“(j) Except as provided in subsection (m), no party
claiming an interest in property subject to forfeituré under

this section may—
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“(1) intervene in a trial or appeal of a criminal
case involving the forfeiture of such property under this
section; or

“(2) commence an action at law or equity against
the United States concerning the validity of his alleged
interest in the property subsequent to the filing of an
indictment or information alleging that the property is
subject to forfeiture under this section.

“(k) The district courts of the United States shall have
jurisdiction to enter orders as provided in this section without
regard to the location of any property which may be subject
to forfeiture under this section or which has been ordered
forfeited under this section.

“() In order to facilitate the identification or location of

property declared forfeited and to facilitate the disposition of °

petitions for remission or mitigation of forfeiture, after the
entry of an order declaring property forfeited to the United
States the court may, upon application of the United States,
order that the testimony of any witness relating to the prop-
erty forfeited be taken by deposition and that any designated
book, paper, document, record, recording, or other material
not privileged be produced at the same time and place, in the
same manner as provided for the taking of depositions under

Rule 15 of the Federal Rules of Criminal Procedure.
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“(m)(1) Following the entry of an order of forfeiture
under this section, the United States shall publish notice of
the order and of its intent to dispose of the property for at
least seven successive court days in such manner as the At-
torney General may direct. The Government may also, to the
extent practicable, provide direct written notice to any
person known to have alleged an interest in the property that
is the subject of the order of forfeiture as a substitute for
published notice as to those persons so notified.

“(2) Any person, other than the defendant, asserting a
legal interest in property which has been ordered forfeited to
the United States pursuant to this section may, within thirty
days of the final publication of notice or his receipt of notice
under paragraph (1), whichever is earlier, petition the court
for a hearing to adjudicate the validity of his alleged interest
in the property. The hearing shall be held before the court
alone, without a jury.

“(8) The petition shall be signed by the petitioner under
penalty of perjury and shall set forth the nature and exteut of
the petitioner’s right, title, or interest in the property, the
time and circumstances of the petitioner’s acquisition of the
right, title, or interest in the property, any additional facts
supporting the petitioner’s claim, and the relief sought.

‘““(4) The hearing on the petition shall, to the extent

practicable and consistent with the interests of justice, be
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held within thirty days of the filing of the petition. The court

inay consolidate the hearing on the petition with a hearing on
any other petition filed by a person other than the defendant
under this subsection.

“(5) At the hearing, the petitioner may testify and
present evidence and witnesses on his own behalf, and cross-
examine witnesses who appear at the hearing. The United
States may present evidence and witnesses in rebuttal and in
defense of its claim to the property and cross-examine wit-
nesses who appear at the hearing. In addition to testimony
and evidence presented at the hearing, the court shall consid-
er the relevant portions of the record of the criminal case
which resulted in the order of forfeiture.

“(6) If, after the hearing, the court determines that the
petitioner has established by a preponderance of the evidence
that—

“(A) the petitioner has a legal right, title, or in-
terest in the property, and such right, title, or interest
renders the order of forfeiture invalid in whole or mn
part because the right, title, or interest was vested in
the petitioner rather than the defendant or was superi-
or to any right, title, or interest of the defendant at the
time of the commission of the acts which gave rise to

the forfeiture of the property under this section; or
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“(B) the petitioner is a bona fide purchaser for

value of the right, title, or interest in the property and

was at the'time of purchase reasonably without cause

to believe that the property was subject to forfeiture
under this section;

the court shall amend the order of forfeiture in accordance
with its determination.

“(7) Following the court’s disposition of all petitions
filed under this subsection, or if no such petitions are filed
following the expiration of the period provided in paragraph
(2) for the filing of such petitions, the United States shall
have clear title to property that is the subject of the order of
forfeiture and may warrant good title to any subsequent pur-
chaser or transferee.”.

ParT B

Sec. 303. Part D of title II of the Comprehensive Drug
Abuse Prevention and Control Act of 1970 (21 U.S.C. 841
et seq.) is amended by adding at the end thereof the following
new sections 413 and 414:

“CrIMINAL FORFEITURES

“PROPERTY SUBJECT TO CRIMINAL FORFEITURE

“Sec. 413. (a) Any person convicted of 2 violation of
this title or title IIT punishable by imprisonment for more
than one year shall forfeit to the United States, irrespective

of any provision of State law—
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“(1) any property constituting, or derived from,
any proceeds the person obtained, directly or indirectly,
as the result of such violation;

“(2) any of the person’s property used, or intend-
ed to be used, in any manner or part, to commit, or to
facilitate the commission of, such violation; and

“(8) in the case of a person convicted of engaging
in a continuing criminal enterprise in violation of sec-
tion 408 of this title (21 U.S.C. 848), the person shall
forfeit, in addition to any property described in para-
graph (1) or (2), any of his interest in, claims against,
and property or contractual rights affording a source of
control over, the continuing eriminal enterprise.

The court, in imposing sentence on such person, shall order,
in addition to any other sentence imposed pursuant to this
title or title III, that the person forfeit to the United States
all property described in this subsection.
“MEANING OF TERM ‘PROPERTY’
“(b) Property subject to criminal forfeiture under this
section includes—

“(1) real property, including things growing on,
affixed to, and found in land; and

“(2) tangible and intangible personal property, in-
cluding rights, privileges, interests, claims, and securi-

ties.
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“THIRD PARTY TRANSFERS
“(c) All right, title, and interest in property described in
subsection (a) vests in the United States upon the commission
of the act giving rise to forfeiture under this section. Any
such property that is subsequently transferred to a person
other than the defendani may be the subject of a special ver-
dict of forfeiture and thereafter shall be ordered forfeited to
the United States, unless the transferee establishes in a hear-
ing pursuant to subsection (o) that he is a bona fide purchaser
for value of such property who at the time of purchase was
reasonably without cause to believe that the property was
subject to forfeiture under this section.
“(d) If any of the property described in subsection (a)—
‘(1) cannot be located;
“(2) has been transferred to, sold to, or deposited
with a third party;
“(3) has been placed beyond the jurisdiction of the
court;
“(4) has been substantially diminished in value by
any act or omission of the defendant; or
“(5) has been commingled with other property
which cannot be divided without difficulty;
the court shall order the forfeiture of any other property of
the defendant up to the value of any property described in

paragraphs (1) through (5).
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“REBUTTABLE PRESUMPTION
“(e) There is a rebuttable presumption at trial that any
property of a person convicted of a felony under this title or
title IIL is subject to forfeiture under this section if the
United States establishes by a preponderance of the evidence
that—

“(1) such property was acquired by such person
during the period of the violation of this title or title
IIT or within a reasonable time after such period; and

“(2) there was no likely source for such. property
other than the viclation of this title or title IIL.

“PROTECTIVE ORDERS
“(f)(1) Upon application of the United States, the court
may enter a restraining order or injunction, require the ex-
ecution of a satisfactory performance bhond, or take any other
action to preserve the availability of property described in
subsection (a) for forfeiture under this section—

“(A) upon the filing of an indictment or informa-
tion charging a violation of this title or title I for
which criminal forfeiture may be ordered under this
section and alleging that the property with respect to
which the order is sought would, in the event of con-
viction, be subject to forfeiture under this section; or

“(B) prior to the filing of such an indictment or

information, if, after notice to persons appearing to
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have an interest in the property and opportunity for a
hearing, the court determines that—
“(@) there is a substantial probability that the
United States will prevail on the issue of forfeit-
ure and that failure to enter the order will result
in the property being destroyed, removed from the
jurisdiction of the court, or otherwise made un-
available for forfeiture; and
“{ii) the need to preserve the availability of
the property through the entry of the requested
order outweighs the hardship on any party against
whom the order is to be entered:
Provided, however, That an order entered pursuant to sub-
paragraph (B) shall be effective for not more than ninety
days, unless extended by the court for good cause shown or
unless an indietment or information described in subpara-
graph (A) has been filed.

“(2) A temporary restraining order under this subsection
may be entered upon application of the United States without
notice or opportunity for a hearing when an information or
indictment has not yet been filed with respect to the proper-
ty, if the United States demonstrates that there is probable
cause to believe that the property with respect to which the
order is sought would, in tke event of conviction, be subject

to forfeiture under this section and that provision of notice
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wit jeopardize the availability of the property for forfeiture.
Such a temporary order shall expire not more than ten days
after the date on which it is entered, unless extended for good
cause shown or unless the party against whom it is entered
consents to an extension for a longer period. A hearing re-
quested concerning an order entered under this paragraph
shall be held at the earliest possible time and prior to the
expiration of the temporary order.

“(3) The court may receive and consider, at a hearing
held pursuant to this subsection, evidence and information
that would be inadmissible under the Federal Rules of Evi-
dence.

“WARRANT OF SEIZURE

“(g) The Government may request the issuance of a
warrant authorizing the seizure of property subject to forfeit-
ure under this section in the same manner as provided for a
search warrant. If the court datermines that there is probable
cause to believe that the property to be seized would, in the
event of conviction, be subject to forfeiture and that an order
under subsection (f) may not be sufficient to assure the avail-
ability of the property for forfeiture, the court shall issue a
warrant authorizing the seizure of such property.

“EXECUTION
“‘(h) Upon entry of an order of forfeiture under this sec-

tion, the court shall authorize the Attorney General to seize

S 1762



B W N e

Ut

©C 0 9 &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

177

all property ordered forfeited upon such terms and conditions
as the court shall deem proper. Following entry of an order
declaring the property forfeited, the court may, upon applica-
tion of the United States, enter such appropriate restraining
orders or injunctions, require the execution of satistactory
performance bonds, appoint receivers, conservators, apprais-
ers, accountants, or trustees, or take any other action to pro-
tect the interest of the United States in the property ordered
forfeited. Any income accruing to or derived from property
ordered forfeited under this section may be used to offset or-
dinary and necessary expenses to the property which are re-
guired by law, or which are necessary to protect the interests
of the United States or third parties.
“DISPOSITION OF PROPERTY

“(@) Following the seizure of property ordered forfeited
under this section, the Attorney General shall direct the dis-
position of the property by sale or any other commercially
feasible means, making due provision for the rights of any
innocent persons. Any property right or interest not exercis-
able by, or transferable for value to, the United States shall
expire and shall not revert to the defendant, nor shall the
defendant or any person acting in concert with him or on his
behalf be eligible to purchase forfeited property at any sale
held by the United States. Upon application of a person,

other than the defendant or a person acting in concert with
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him or on his behalf, the court may restrain or stay the sale
or disposition of the property pending the conclusion of any
appeal of the criminal case giving rise to the forfeiture, if the
applicant demonstrates that proceeding with the sale or dis-
position of the property will result in irreparable injury,
harm, or loss to him.
“AUTHORITY OF THE ATTORNEY GENERAL

“(j) With respect to property ordered forfeited under this
section, the Attorney General is authorized to—

“(1) grant petitions for mitigation or remission of
forfeiture, restore forfeited property to victims of a vio-
lation of this chapter, or take any other action to pro-
teet the rights of innocent persons which is in the in-
terest of justice and which is not inconsistent with the
provisions of this section;

“(2) compromise claims arising under this section;

(8) award compensation to persons providing in-
formation resulting in a forfeiture under this section;

“(4) direct the disposition by the United States, in
accordance with the provisions of section 511(e) of this
title (21 U.S.C. 881(e)), of all property ordered forfeit-
ed under this section by public sale or any other com-
mercially feasible means, making due provision for the

rights of innocent persons; and
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“(5) take sppropriate measures necessary to safe-
guard and maintain property ordered forfeited under

this section pending its dispnsition.

“APPLICABILITY OF CIVIL FORFEITURE PROVISIONS

“(k) Except to the extent that they are inconsistent with
the provisions of this section, the provisions of section 511(d)
of this title (21 U.S.C. 881(d)) shall apply to a criminal for-

feiture under this section.
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“BAR ON INTERVENTION

“(I) Except as provided in subsection (o), no party claim-

ing an interest in property subject to forfeiture under this

section may—

“(1) intervene in a trial or appeal of a criminal
case involving the forfeiture of such property under this
section; or

“(2) commence an action at law or equity against
the United States concerning the validity of his alleged
interest in the property subsequent to the filing of an
indictment or information alleging that the property is
subject to forfeiture under this section.

“JURISDICTION TO ENTER ORDZRS

“¢m) The district courts of the United States shall have

jurisdiction to enter orders as provided in this section without

regard to the location of any property which may be subject

S 1762



W o -9 & Ut ok~ W N

[T 0 B 5 B - TR (N = S T o o T T S o S R o
B W N = O L =0 Otk W D = O

180

to forfeiture under this secticn or which has heen ordered
forfeited under this section.
“DEPOSITIONS

“() In order to facilitate the identification and location
of property declared forfeited and to facilitate the disposition
of petitions for remission or mitigation of forfeiture, after the
entry of an order declaring property forfeited to the United
States, the court may, upon application of the United States,
order that the testimony of any witness relating to the prop-
erty forfeited be taken by deposition and that any designated
book, paper, document, record, recording, or other material
not privileged be produced at the same time and place, in the
same manner as provided for the taking of depositions under
Rule 15 of the Federal Rules of Criminal Procedure.

“THIRD PARTY INTERESTS

“(o)(1) Following the entry of an order of forfeiture
under this section, the United States shall publish notice of
the order and of its intent to dispose of the property for at
least seven successive court days in such manner as the At-
torney General may direct. The Government may also, to the
extent practicable, provide direct written notice to any
person known to have alleged an interest in the property that
is the subject of the order of forfeiture as a substitute for

published notice as to those persons so notified.
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“(2) Any person, other than the defendant, asserting a

legal interest in property which has been ordered forfeited to
the United States pursuant to this section may, within thirty
days of the final publication of notice or his receipt of notice
under paragraph (1), whichever is earlier, petition the court
for a hearing to adjudicate the validity of his alleged interest
in thé property. The hearing shall be held before the court
alone, without a jury.

“(8) The petition shall be signed by the petitioner under
penalty of perjury and shall set forth the nature and extent of
the petitioner’s right, title, or interest in the property, the
time and circumstances of the petitioner’s acquisition of the
right, title, or interest in the property, any additional facts
supporting the petitioner’s claim, and the relief sought.

“(4) TheAhea,ring on the petition shall, to the extent
practicable and consistent with the interests of justice, be
held within thirty days of the filing of the petition. The court
may consolidate the hearing on the petition with a hearing on
any other petition filed by a person other than the defendant
under this subsection.

“(5) At the hearing, the petitioner may testify and
present evidence and witnesses on his own behalf, and cross-
exarine witnesses who appear at the hearing. The United
States may present evidence and witnesses in rebuttal and in

defense of its claim to the property and cross-examine wit-
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nesses who appear at the hearing. In addition to testimony
and evidence presented at the hearing, the court shall consid-
er the relevant portions of the record of the criminal case

which resulted in the order of forfeiture.

“(6) I, after the hearing, the court determines that the

petitioner has established by a preponderance of the evidence

that—

“(A) the petitioner has a legal right, title, or in-
terest in the property, and such right, title, or interest
renders the order of forfeiture invalid in whole or in
part because the right, title, or interest was vested in
the petitioner rather than the defendant or was superi-
or to any right, title, or interest of the defendant at the
time of the commission of the acts which gave rise to
the forfeiture of the property under this section; or

“(B) the petitioner is a bona fide purchaser for
value of the right, title, or interest in the property and
was at the time of purchase reasonably without cause
to believe that the property was subject to forfeiture

under this section;

21 the court shall amend the order of forfeiture in accordance

22 with its determination.

23

“(7)‘F0110'Wing the court’s disposition of ail petitions

24 filed under this subsection, or if no such petitions are filed

25 following the expiration of the period provided in paragraph
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(2) for the filing of such petitions, the United States shall

have clear title to property that is the subject of the order of
forfeiture and may warrant good title to any subsequent pur-
chaser or transferee.”.

“(p) The provisions of this section shall be liberally con-
strued to effectuate its remedial purposes.

“INVESTMENT OF ILLICIT DRUG PROFITS

“SrC. 414. (a) It shall be unlawful for any person who
has received any income derived, directly or indirectly, from
a violation of this title or title III punishable by imprison-
ment for more than one year in which such person has par-
ticipated as a principal within the meaning of section 2 of
title 18, United States Code, to use or invest, directly or
indirectly, any part of such income, or the proceeds of such
income, in acquisition of any interest in, or the establishment
or operation of, any enterprise which is engaged in, or the
activities of which affect interstate or foreign commerce. A
purchase of securities on the open market for purposes of
investment, and without the intention of controlling or par-
ticipating in the control of the issuer, or sf assisting another
to do so, shall not be unlawful under this section if the securi-
ties of the issuer held by the purchaser, the members of his
immediate family, and his or their accomplices in any viola-
tion of this title or title ITI after such purchase do not amount

in the aggregate to 1 per centum of the outstanding securities
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of any one class, and do not confer, either in law or in fact,
the power to elect one or more directors of the issuer.

“(b) Whoever violates this section shall be fined not
more than $50,000 or imprisoned not more than ten years, or
both.

“(c) As used in this section, the term ‘enterprise’ in-
clndes any individual, partnership, corporation, association,
or other legal entity, and any umion or group of individuals
associated in fact although not a legal entity.

“(d) The provisions of this section shall be liberally con-
strued to effectuate its remedial purposes.”.

Sec. 304. Section 304 of the Comprehensive Drug
Abuse Prevention and Control Act of 1970 (21 U.S.C. 824)
is amended by adding at the end of subsection (f) the follow-
ing sentence: “All right, title, and interest in such controlled
substances shall vest in the United States upon a revocation
order becoming final.”.

Sec. 305. Section 408 of the Comprehensive Drug
Abuse Prevention and Control Act of 1970 (21 U.S.C. 848)

is amended—
(a) in subsection (a)—
(1) by striking out “(1)"’;
(2) by striking out “paragraph (2)’ each time it
appears, and inserting in lieu thereof “‘section 413 of
this title’’; and
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(3) by striking out paragraph (2); and
(b) by striking out subsection (d).
Sec. 306. Section 511 of the Comprehensive Drug

Abuse Prevention and Control Act of 1970 (21 U.S.C. 881)

1s amended—

(a) in subsection (a) by inserting at the end thereof the

following new subsection:

“(7) All real property, including any right, title,
and interest in the whole of any lot or fract of land and
any appurtenances or improvements, which is used, or
intended to be used, in any manner or part, to commit,
or to facilitate the commission of, a violation of this
title punishable by more than one year’s imprisonment,
except that no property shall be forfeited under this
paragraph, to the extent of an interest of an owner, by
reason of any act or omission established by that
owner to have been committed or omitted without the
knowledge or consent of that owner.”;

(b) in subsection (b)—

(1) by inserting “civil or criminal” after *“‘Any
property subject to”’; and

(2) by striking out in paragraph (4) “has been
used or is intended to be used in violation of’ and in-
serting in lieu thereof “is subject to civil or criminal

forfeiture under’’;
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(c) in subsection (¢)—

(1) by inserting in the second sentence “‘any of”
after “Whenever property is seized under’’; and

(2) by inserting in paragraph (3) “, if practicable,”
after “‘remove it’”’;

(d) in subsection (d), by inserting “‘any of’’ after “alleged
to have been incurred, under’’;

(e) in subsection (e)—

(1) by inserting “civilly or criminally” in the first
sentence after ““Whenever property is’’; and

(2) by striking out in paragraph (3) “and remove
it for disposition” and inserting in lieu thereof “and
dispose of it’’; and

(f) by inserting at the end thereof the following new sub-
sections:

“(h) All right, title, and interest in property described in
subsection (a) shall vest in the United States upon commis-
sior of the act giving rise to forfeiture under this section.

“(@ The filing of an indictment or information alleging a
violation of this title or title IIT which is also related to a
civil forfeiture proceeding under this section shall, upon
motion of the United States and for good cause shown, stay
the civil forfeiture proceeding.

“G) In addition to the venue provided for in section

13895 of title 28, United States Code, or any other provision
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of law, in the case of property of a defendant charged with a
viclation that is the basis for forfeiture of the property under
this section, a proceeding for forfeiture under this section
may be brought in the judicial district in which the defendant
owning such property is found or in the judicial distriet in
which the criminal prosecution is brought.”.

Sec. 307. Part A of title III of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 is amended
by adding at the end thereof the following new section:

“CRIMINAL FORFEITURES

“SeC. 1017. Section 413 of title I, relating to criminal
forfeitures, shall apply in every respect to a violation of this
title punishable by imprisonment for more than one yeas.”.

SEc. 308. The table of contents of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 is amend-
ed—

(3) by adding immediately after

“Sec. 412. Applicability of treaties and other international agreements.”

the following new items:

“Sec. 418. Criminal forfeitures.
“Sec. 414. Investment of illicit drug profits.”.

and

(b) by adding immediately after

“Sec. 1016. Authority of Secretary of the Treasury.”

the following new item:

“See. 1017, Criminal forfeitures.”.
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Part C

Sec. 309. (a) Section 511(e)(1) of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C.
881(e)(1)) is amended by adding after “retain the property for
official use”’ the following: “or transfer the custody or owner-
ship of any forfeited property to any Federal, State, or local
agency pursuant to section 616 of the Tariff Act of 1930 (19
U.S.C. 1616)".

(b) Section 511(e) of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. 881(e)) is
amended by inserting before “The proceeds from any sale

under paragraph (2)” the following: “The Attorney General

o shall ensure the equitable transfer pursuant to paragraph (1)

of any forfeited property to the appropriate State or local law
enforcement agency so as to reflect generally the contribution
of any such agency participating directly in any of the acts
which led to the seizure or forfeiture of such property. A
decision by the Attorney General pursuant to paragraph (1)
shall not be subject to review.”.

(c) Section 511(e) of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. 881(e)) is
further amended by striking out “‘the general fund of the
United States Treasury’ in the sentence beginning ‘“The At-
torney General shall” and inserting in lieu thereof “‘accord-

ance with section 524(c) of title 28, United States Code”.

8 1762



189
SEc. 310. Section 524 of title 28, United States Code,

is amended by adding at the end the following new subsec-
tion:

*(e)(1) There is established in the United States Treas-
ury a special fund to be known as the Department of Justice
Assets Forfeiture Fund (hereinafter in this subsection re-
ferred to as the ‘fund’) which shall be available to the Attor-

ney Greneral without fiscal year limitation in such amounts as

w o -1 & Ot B W N

may be specified in appropriations Acts for the following pur-

10 poses of the Department of Justice—

11 “(A) the payment, at the discretion of the Attor-
12 ney General, of any expenses necessary to seize,
13 detain, inventory, safeguard, maintain, advertise, or
14 sell property under seizure, detention, or forfeited pur-
15 suant to any law enforced or administered by the De-
16 partment of Justice, or of any other necessary ex-
17 penses incident to the seizure, detention, or forfeiture
18 of such property; such payments may include payments
19 for contract services and payments to reimburse any
20 Federal, State, or local agency for any expenditures
21 made to perform the foregoing functions;

22 “(B) the payment of awards for information or as-
23 sistance leading to a civil or criminal forfeiture under
24 the Comprehensive Drug Abuse Prevention and Con-
25 trol Act of 1970 (21 U.5.C. 800 et seq.) or a criminal
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forfeiture under the Racketeer Influenced and Corrupt

Organizations statute (18 U.S.C. 1961 et seq.), at the

discretion of the Attorney General;

“(0) the compromise and payment of valid liens
and mortgages against property that has been forfeited
pursuant to any law enforced or administered by the
Department of Justice, subject to the discretion of the
Attorney General to determine the validity of any such
lien or mortgage and the amount of payment to be
made; and

“(D) disbursements authorized in connection with
remission or mitigation procedures relating to property
forfeited under any law enforced or administered by the
Department of Justice.

“(2) Any award paid from the fund for informaiion con-
cerning a forfeiture, as provided in paragraph (1)(B), shall be
paid at the discretion of the Attorney General or his delegate,
except that the authority to pay an award of $10,000 or
more shall not be delegated to any person other than the
Deputy Attorney General, the Associate Attorney General,
the Director of the Federal Bureau of Investigation, or the
Administrator of the Drug Enforcement Administration. Any
award for such information shall not exceed the lesser of
$150,000 or one-fourth of the amount realized by the United

States from the property forfeited.
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“(3) There shall be deposited in the fund all amounts

from the forfeiture of property under any law enforced or
administered by the Department of Justice remaining after
the payment of expenses for forfeiture and sale authorized by
law.

“(4) Amounts in the fund which are not currently
needed for the purpose of this section shall be kept on deposit
or invested in obligations of, or guaranteed by, the United
States.

“(5) The Attorney General shall transmit to the Con-
gress, not later than four months after the end of each fiscal
year a detailed report on the amounts deposited in the fund
and a description of expenditures made under this subsection.

“(6) The provisions of this subsection relating to depos-
its in the fund shall apply to all property in the custody of the
Department of Justice on or after the effective date of the
Comprehensive Forfeiture Act of 1983.

“(7) For fiscal years 1984, 1985, 1986, and 1987, there
are authorized to be appropriated such sums as may be nec-
essary for the purposes described in paragraph (1). At the end
of each fiscal year, any amount in the fund in excess of the
amount appropriated shall be deposited in the general fund of
the Treasury of the United States, except that an amount not
to exceed $5,000,000 may be carried forward and available

for appropriation in the next fiscal year.
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“(8) For the purposes of this subsection, property is for-
feited pursuant to a law enforced or administered by the De-
partment of Justice if it is forfeited pursuant to—
“(A) any criminal forfeiture proceeding;
“(B) any civil judicial forfeiture proceeding; or
“{C) any civil administrative forfeiture proceeding
conducted by the Department of Justice;
except to the extent that the seizure was effecied by a Cus-
toms officer or that custody was maintained by the Customs
Service in which case the provisions of section 613a of the
Tariff Act of 1930 (19 U.S.C. 1613a) shall apply.”.
ParT D

Sec. 311. Section 607 of the Tariff Act of 1930 (19
U.S.C. 1607) is amended to read as follows:
“§ 607. Seizure; value $100,000 or less, prohibited articles,

transporting conveyances

“(a) If—

“(1) the value of such seized vessel, vehicle, air-
craft, merchandise, or baggage does not exceed
$100,000;

“2) such seized merchandise consists of articles
the importation of which is prohibited; or

“(8) such seized vessel, vehicle, or aircraft was
used to import, export, or otherwise transport or store

any controlled substances;
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the appropriate customs officer shall cause a notice of the
seizure of such a,rtiéles and the intention to forfeit and sell or
otherwise dispose of the same according to law to be pub-
lished for at least three successive weeks in such manner as
the Secretary of the Treasury may direct. Written notice of
seizure together with information on the applicable proce-
dures shall be sent to each party who appears to have an
interest in the seized article.

. “(b) As used in this section, the term ‘controlled sub-
stance’ has the meaning given that term in section 102 of the
Controlied Substances Act (21 U.S.C. 802).”.

Sec. 312. Section 608 of the Tariff Act of 1930 (19
U.8.C. 1608) is amended in the second sentence by inserting
after ‘“‘penal sum of’ the following: “$5,000 or 10 per
centum of the value of the claimed property, whichever is
lower, but not less than,”.

SEc. 813. Section 609 of the Tariff Act of 1930 (19
U.S.C. 1609) is amended by striking out “after deducting the
actual expenses of seizure, publication, and sale in the Treas-
ury of the United States.” and inserting in lieu thereof “after
deducting expenses enumerated in section 613 of this Act
into the Customs Forfeiture Fund.”.

Sec. 314. Section 610 of the Tariff Act of 1930 (19
U.5.C. 1610) is amended by striking out “If the value of any

vessel, vehicle, merchandise, or baggage so seized is greater
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than $10,000,” and substituting in lieu thereof the following:
“If any vessel, vehicle, aircraft, merchandise, or baggage is

not subject to the procedure set forth in section 607,”.

Sec. 315. Section 612 of the Tariff Act of 1930 (19

U.S.C. 1612) is amended by—

(1) inserting “‘aircraft,” immediately after “‘vehi-
cle,”” wherever it appears in the secticn;

(2) striking out ““and the value of such vessel, ve-
hicle, merchandise, or baggage as determined under
section 606 does not exceed $10,000,” in the first sen-
tence and inserting in lieu thereof the following: “‘and
the article is subject to the provisions of section 607 of
this Act,”’; and

(3) striking out “If such value of such vessel, ve-
hicle, merchandise, or baggage exceeds $10,000,” in
the second sentence and inserting in lieu thereof the
following: “If the article is not subject to the provi-
sions of section 607 of this Act,”.

SEc. 316. Section 613(a)(8) of the Tariff Act of 1930

(19 U.S.C. 1613(a)(3)) is amended to read as follows:

“(3) The residue shall be deposited in the Cus-
toms Forfeiture Fund.”.

Sec. 317. The Tariff Act of 1930 is amended by adding

24 a new section immediately after section 613 (19 U.S.C.

25 1613) to read as follows:
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1 “§613a. Customs Forfeiture Fund
2 “(a) There is hereby established in the Treasury of the
8 United States a special fund for the United States Customs
4 Service that shall be entitled the ‘Customs Forfeiture Fund’
5 (hereinafter referred to in this section as the ‘fund’). This
6 fund shall be available without fiscal year limitation in such
7 amounts as may be specified in appropriations Acts for the
8 following purposes of the United States Customs Service—
9 “(1) the payment of all proper expenses of the
10 seizure or detention or the. proceedings of forfeiture and
11 sale (not otherwise recovered under section 613(a)) in-
12 cluding but not limited to, expenses of inventory, secu-
13 rity, maintaining the custody of the property, advertis-
14 ing and sale, and if condemned by the court and a
15 bond for such costs was not given, the costs as taxed
16 by the court; and
17 “(2) the payment of awards of compensation to in-
18 formers under section 619 of the Tariff Act of 1930, as
19 amended.
20 “(b) There shall be deposited in the fund all proceeds

21 from the sale or other disposition of property forfeited under,
22 and any currency or monetary instruments seized and forfeit-
23 ed under, the laws enforced or administered by the United
24 States Customs Service.

25 “(c) Amounts in the fund which are not currently

26 needed for the purposes of this section shall be kept on depos-
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it or invested in obligations of, or guaranteed by, the United
States.

“(d) The Commissioner of Customs shall transmit to the
Congress, not later than four months after the end of_ each
fiscal year a detailed report on the amounts deposited in the
fund and a description of expenditures made under this sec-
tion.

“/(e) The provisions of this section relating to deposits in
the fund shall apply to all property in the custody of the
United States Customs Service on or after the effective date
of the Comprehensive Forfeiture Act of 1983.

“(f) For the purposes described in subsection (a), there
are authorized to be appropriated from the fund for fiscal
year 1984 not more than $10,000,000, for fiscal year 1985
not more than $15,000,000, for fiscal year 1986 not more
than $20,000,000, and for fiscal year 1987 not more than
$20,000,000. Amounts in the fund in excess of the amounts
appropriated at the end of each fiscal year shall be deposited
in the Gteneral Fund of the Treasury of the United States. At
the end of the last fiscal year for which appropriations from
the fund are authorized by this Aect, the fund shall cease to
exist and any amount then remaining in the fund shall be
deposited in the General Fund of the Treasury of the United

States.”.

S 1762



W O I & W B W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

197
SEC. 318. A new section 616 is added to the Tariff Act

of 1980 (19 U.S.C. 1616) to read as follows:
“§ 616. Disposition of forfeited property

“(a) Notwithstanding any other provision of the law, the
Commissioner is authorized to retain forfeited property, or to
transfer such property on such terms and conditions as he
may determine to—

“(1) any other Federal agency; or
“(2) any State or local law enforcement agency

which participated directly in any of the acts which led

to the seizure or forfeiture of the property.
The Secretary of the Treasury shall ensure the equitable
transfer pursuant to paragraph (2) of any forfeited property to
the appropriate State or local law enforcement agency so as
to reflect generally the contribution of any such agency par-
ticipating directly in any of the acts which led to the seizure
or forfeiture of such property. A decision by the Secretary
pursuant to paragraph (2) shall not be subject to review. The
United States shall not be liable in any action arising out of
the use of any property the custody of which was transferred
pursuant to this section to any non-Federal agency.

“(b) The Secretary of the Treasury may order the dis-
continuance of any forfeiture proceedings under this Act in
favor of the institution of forfeiture proceedings by State or

local authorities under an appropriate State or local statute.
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After the filing of a complaint for forfeiture under this Act,
the Attorney General may seek dismissal of the complaint in
favor of forfeiture proceedings under State or local law.

“(c) Whenever forfeiture proceedings are discontinued
by the United States in favor of State or local proceedings,
the United States may transfer custody and possession of the
seized property to the appropriate State or local official im-

mediately upon the initiation of the proper actions by such

officials.

“(d) Whenever forfeiture proceedings are discontinued
by the United States in favor of State or local proceedings,
notice shall be sent to all known interested parties advising
them of the discontinuance or dismissal. The United States
shall not be liable in any action arising out of the seizure,
detention, and transfer of seized property to State or local
officials.”.

Sec. 319. Section 619 of the Tariff Act of 1930 (19
U.S.C. 1619) is amended by—

(a) striking out “$50,000” each time it appears
and inserting in lieu thereof “$150,000”’; and

(b) adding at the end thereof “In no event shall
the Secretary delegate the authority to pay an award
under this section in excess of $10,000 to an official

below the level of the Commissioner of Customs.”.
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1 Sec. 820. The Tariff Act of 1930 is amended by adding
2 a new section 589, to read as follows:
3 “8589. Arrest authority of customs officers
4 “Subject to the direction of the Secretary of the Treas-
5 wury, an officer of the Customs Service as defined in section
6 401() of this Act, as amnended, may—
7 “(1) carry a firearm;
8 “(2) execute and serve any order, warrant, sub-
9 pena, summons, or other process issued under the au-
10 thority of the United States;
11 “(3) make an arrest without a warrant for any of-
12 fense against the United States committed in the offi-
13 cer's presence or for a felony, cognizable under the
14 laws of the United States committed outside the offi-
15 cer’s presence if the officer has reasonakle grounds to
16 believe that the person to be arrested has committed or
17 is committing a felony; and
18 “(4) perform any other law enforcement duty that
19 the Secretary of the Treasury may designate.”.
20 (b) Section 7607 of the Internal Revenue Act of 1954
21 (26 U.S.C. 7607) is repealed.
22 Sec. 321. Sections 602, 605, 606, 608, 609, 611, 613,

23 614, 615, 618, and 619 (19 U.S.C. 1602, 1605, 1606, 1608,
24 1609, 1611, 1613, 1614, 1615, 1618, and 1619) of the
25 Tariff Act of 1930 are amended by inserting the word “air-
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craft,” immediately after the words ‘“‘vehicle”’ or ‘‘vehicles,”
wherever they appear.

Sec. 322. Section 644 of the Tariff Act of 1930 (19
U.S.C. 1644) is amended to read as follows:

“8§ 644. Application of the Federal Aviation Act and sec-
tion 1518(d) of title 33

“(a) The authority vested by section 1109 of the Feder-
al Aviation Act of 1958 (49 U.S.C. 1509) in the Secretary of
the Treasury, by regulation to provide for the application to
civil air navigation of the laws and regulations relating to the
administration of customs, and of the laws and regulations
relating to the entry and clearance of vessels, shall extend to
the application in like manner of any of the provisions of this
Act, or of the Anti-Smuggling Act of 1935, or of any regula-
tions promulgated hereunder.

“(b) For purposes of section 1518(d) of title 33, the term
‘customs laws administered by the Secretary of the Treasury’
shall mean this chapter and any other provisions of law clas-
sified to this title.”.

SEc. 328. The Tariff Act of 1930 is amended by adding
a new section 600 to read as follows:

“8§ 600. Application of the customs laws to other seizures
by customs officers

“The procedures set forth in sections 602 through 619
of this Act (19 U.S.C. 1602 through 1619) shall apply to
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seizures of any property effected by customs officers under
any law enforced or administered by the Customs Service
unless such law specifies different procedures.”.
TITLE IV—OFFENDERS WITH MENTAL DISEASE
OR DEFECT

SEc. 401. This title may be sited as the “Insanity De-
fense Reform Act of 1984.”

SEc. 402. (a) Chapter 1 of title 18, United States Code,
is amended by adding at the end thereof the following new
section:

“§ 20. Insanity defense

“(a) AFFIRMATIVE DEFENSE.—It is an affirmative de-
fense to a prosecution under any Federal statute that, at the
time of the commission of the acts constituting the offense,
the defendant, as a result of a severe mental disease or
defect, was unable to appreciate the nature and quality or the
wrongfulness of his acts. Mental disease or defect does not
otherwise constitute a defense.

‘() BurbpEN OF ProOF.—The defendant has the
burden of proving the defense of insanity by clear and con-
vineing evidence.”.

“(b) The sectional analysis of chapter 1 of title 18,
United States Code, is amended to add the following new

section 20:;

20, Insanity defense.”.
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Sec. 408. (a) Chapter 313 of title 18, United States

Code, is amended to read as follows:
“CHAPTER 313—OFFENDERS WITH MENTAL
DISEASE OR DEFECT

“Sec.

“4241. Determination of mental competency to stand trial.

4242, Determination of the existence of insanity at the time of the offense.

“4243. Hospitalization of a person found not guilty only by reason of insanity.

“4244. Hospitalization of a convicted person suffering from mental disease or
defect.

“4245. Hospitalization of an imprisoned person suffering from mental disease or
defect.

‘4246, Hospitalization of a person due for release but suffering from mental disease
or defect.

“4247, Qeneral provisions for chspter.

“§ 4241. Determination of mental compeiency to stand
trial

“(a) MotioN To DETERMINE COMPETENCY OF DE-
FENDANT.—A? any time after the commencement of a pros-
ecution for an offense and prior to the sentencing of the de-
fendant, the defendant or the attorney for the Government
may file a motion for a hearing to determine the mental com-
petency of the defendant. The court shall grant the motion,
or shall order such a hearing on its own motion, if there is
reasonable cause to believe that the defendant may presently
be suffering from a mental disease or defect rendering him
mentally incompetent to the extent that he is unable to un-
derstand the nature and consequences of the proceedings
against him or to assist properly in his defense.

““(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION

AND REPORT.—Prior to the date of the hearing, the court
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may order that a psychiatric or psychological examination of
the defendant be conducted, and that a psychiatric or psycho-
logical report be filed with the court, pursuant to the provi-
sions of section 4247 (b) and (c).

“(c) HEARING.—The hearing shall be conducted pursu-
ant to the provisions of section 4247(d).

“(d) DETERMINATION AND Disposrrion.—If, after the
hearing, the court finds by a preponderance of the evidence
that the defendant is presently suffering from a mental dis-
ease or defect rendering him mentally incompetent to the
extent that he is unable to understand the nature and conse-
quences of the proceedings against him or to assist properly
in his defense, the court shall commit the defendant to the
custody of the Attorney General. The Attorney General shall
hospitalize the defendant for treatment in a suitable facility—

“(1) for such a reasonable period of time, not to
exceed four months, as is necessary to determine
whether there is a substantial probability that in the
foreseeable future he will attain the capacity to permit
the trial to proceed; and

“(2) for an additional reasonable period of time
until—

““(A) his mental condition is so improved that

trial may proceed, if the court finds that there is a

substantial probability that within such additional

S 1762



S Ot b W b =

O 00 3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

204
period of time he will attain the capacity to

permit the trial to proceed; or
“(B) the pending charges against him are
disposed of according to law;
whichever is earlier.

If, at the end of the time period specified, it is determined
that the defendant’s mental condition has not so improved as
to permit the trial to proceed, the defendant is subject to the

proviéions of section 4246. |
“(e) D1scHARGE.—When the director of the facility in
which a defendant is hospitalized pursuant to subsection (d)
determines that the defendant has recovered to such an
extent that he is able to understand the nature and conse-
quences of the proceedings against him and to assist properly
in his defense, he shall promptly file a certificate to that
effect with the clerk of the court that ordered the commit-
ment. The clerk shall send a copy of the certificate to the
defendant’s counsel and to the attorney for the Government.
The court shall hold a hearing, conducted pursuant to the
provisions of section 4247(d), to determine the competency of
the defendant. If, after the hearing, the court finds by a pre-
ponderance of the evidence that the defendant has recovered
to such an extent that he is able to understand the nature and
consequences of the proceedings against him and to assist

properly in his defense, the court shall order his immediate
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discharge from the facility in which he is hospitalized and

shall set the date for trial. Upon discharge, the defendant is
subject to the provisions of chapter 207.

“(f) ApMISSIBILITY OF FINDING OF COMPETENCY.—A
finding by the court that the defendant is mentally competent
to stand trial shall not prejudice the defendant in raising the
issue of his insanity as a defense to the offense charged, and
shall not be admissible as evidence in a trial for the offense
charged.

“8§ 4242. Determination of the existence of insanity at the
time of the offense

“(a) MoTioNn FOrR PrETRIAL PsycHiaTRIC OR Psy-
CHOLOGICAL ExXAMINATION.—Upon the filing of a notice,
as provided in Rule 12.2 of the Federal Rules of Criminal
Procedure, that the defendant intends to rely on the defense
of insanity, the court, upon motion of the attoriiey for the
Grovernment, shall order that a psychiatric or psychological
examination of the defendant be conducted, and that a psy-
chiatric or psychological report be filed with the court, pursu-
ant to the provisions of section 4247 (b) and (c).

“(b) SpeciAaL VERDIOT.—If the issue of insanity is
raised by notice as provided in Rule 12.2 of the Federal
Rules of Criminal Procedure on motion of the defendant or of

the attorney for the Government, or on the court’s own
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motion, the jury shall be instructed to find, or, in the event of
a nonjury trial, the court shall find the defendant—
“(1) guilty;
“(2) not guilty; or
“(3) not guilty only by reason of insanity.
“§ 4243. Hospitalization of a person found not guilty only
by reason of insanity
“(a) DETERMINATION OF PRESENT MENTAL CONDI-
TION OF ACQUITTED PERSON.—If a person is found not
guilty only by reason of insanity at the time of the offense
charged, he shall be committed to a suitable facility until
such time as he is eligible for release pursuant to subsection
(e).
“(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION
AND REPORT.—Prior to the date of the hearing, pursuant to
subsection (c), the court shall order that a psychiatric or psy-
chological examination of the defendant be conducted, and
that a psychiatric or psychological report be filed with the
court, pursuant to the provisions of section 4247 (b) and (c).
“(c) HEARING.—A hearing shall be conducted pursuant
to the provisions of section 4247(d) and shall take place not
later than forty days following the special verdict.
‘“(d) BurpEN OF PROOF.—In a hearing pursuant to
subsection (c) of this section, a person found not guilty only

by reason of insanity of an offense involving bodily injury to,
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or serious damage to the property of, another personm, or in-
volving a substantial risk of such injury or damage, has the
burden of proving by clear and convincing evidence that his
release would not create a subsiantial risk of bodily injury to
another person or serious damage of property of another due
to a present mental disease or defect. With respect to any
other offense, the person has the burden of such proof by a
preponderance of the evidence.

“(e) DETERMINATION AND Disposition.—I, after the
hearing, the court fails to find. by the standard specified in
subsection (d) of this section that the person’s release would
not create a substantial risk of bodily injury to another person
or serious damage of property of another due to a present
mental disease or defect, the court shall commit the person to
the custody of the Attorney General. The Attorney General
shall release the person to the appropriate official of the State
in which the person is domiciled or was tried if such State
will assume responsibility for his custody, care, and treat-
ment. The Attorney (Greneral shall make all reasonable efforts
to cause such a State to assume such responsibility. If, not-
withstanding such efforts, neither such State will assume
such responsibility, the Attorney General shall hospitalize the
person for treatment in a suitable facility until—

(1) such a State will assume such responsibility;

or
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“(2) the person’s mental condition is such that his
release, or his conditional release under a prescribed
regimen of medical, psychiatric, or psychological care
or treatment, would not create a substantial risk of
bodily injury to another person or serious damage to
property of another;

whichever is earlier. The Attorney General shall continue
periodically to exert all reasonable efforts to cause such a
State to assume such responsibility for the person’s custody,
care, and treatment.

“(f) DiscEARGE.—When the director of the facility in
which an acquitted person is hospitalized pursuant to subsec-
tion (e) determines that the person has recovered from his
mental disease or defect to such an extent that his release, or
his conditional release under a prescribed regimen of medical,
psychiatric, or psychological care or treatment, would no
longer create a substantial risk of bodily injury to another
person or serious damage to property of another, he shall
promptly file a certificate to that effect with the clerk of the
court that ordered the commitment. The clerk shall send a
copy of the certificate to the person’s counsel and to the at-
torney for the Giovernment. The court shall order the dis-
charge of the acquitted person or, on the motion of the attor-
ney for the Government or on its own motion, shall hold a

hearing, conducted pursuant to the provisions of section
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4247(d), to determine whether he should be released. If, after

the hearing, the court finds by the standard specified in sub-
section (d) that the person has recovered from his mental
disease or defect to such an extent that—

“(1) his release would no longer create a substan-
tial risk of bodily injury to another person or serious
damage to property of auother, the court shall order
that he be immediately discharged; or

“(2) his conditional release under a prescribed
regimen of medical, psychiatric, or psychological care
or treatment would no longer create a substantial risk
of bodily injury to another person or serious damage to
property of another, the court shall—

“(A) order that he be conditionally dis-
charged under a prescribed regimen of medical,
psychiatric, or psychological care or treatment
that has been prepared for him, that has been cer-
tified to the court as appropriate by the director of
the facility in which he is committed, and that has
been found by the court to be appropriate; and

“(B) order, as an explicit condition of re-
lease, that he comply with the prescribed regimen
of medical, psychiatric, or psychological care or

treatment.
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The court at any time may, after a hearing employing the
same criteria, modify or eliminate the regimen of medical,
psychiatrie, or psychological care or treatment.

“(@) REVOCATION OF CONDITIONAL DISCHARGE.—
The director of a medical facility responsible for administer-
ing a regimen imposed on an acquitted person conditionally
discharged under subsection (f) shall notify the Attorney Gen-
eral and the court having jurisdiction over the person of any
failure of the person to comply with the regimen. Upon such
notice, or upon other probable cause to believe that the
person has failed to comply with the prescribed regimen of
medical, psychiatrie, or psychological care or treatment, the
person may be arrested, and, upon arrest, shall be taken
without unnecessary delay before the court having jurisdie-
tion over him. The court shall, after a hearing, determine
whether the person should he remanded to a suitable facility
on the ground that, in light of his failure to comply with the
prescribed regimen of medical, psychiatric, or psychological
care or treatment, his continued release would create a sub-
stantial risk of bodily injury to another person or serious
damage to property of another.

“§ 4244, Hospitalization of a convicted person suffering
from mental disease or defect

‘“(a) MoTtiON TOo DETERMINE PRESENT MENTAL CON-

DITION OF CoNVICTED DEFENDANT.—A defendant found
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guilty of an offense, or the attorney for the Government,
may, within ten days after the defendant is found guilty, and
prior to the time the defendant is sentenced, file a motion for
a hearing on the present mental condition of the defendant if
the motion is supported by substantial information indicating
that the defendant may presently be suffering from a mental
disease or defect for the treatment of which he is in need of
custody for care or treatment in a suitable facility. The court
shall grant the motion, or at any time prior to the sentencing
of the defendant shall order such a hearing on its own
motion, if it is of the opinion that there is reasonable cause to
believe that the defendant may presently be suffering from a
mental disease or defect for the treatment of which he is in
need of custody for care or treatment in a suitable facility.

“(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION
AND REPORT.—Prior to the date of the hearing, the court
may order that a psychiatric or psychological examination of
the defendant be conducted, and that a psychiatric or psycho-
logical report be filed with the court, pursuant to the provi-
sions of section 4247 (b) and (¢). In addition to the informa-
tion required to be included in the psychiatric or psychologi-
cal report pursuant to the provisions of section 4247(c), if the
report includes an opinion by the examine