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Anticipatory Se.arch Warrants 

T he fourth amendment to the 
U. S. Constitution requires 
that search warrants be 

based on a showing of probable 
cause. The probable cause require­
ment is satisfied when a law en­
forcement officer sets forth facts 
which indicate a fair probability that 
a crime has been committed and that 
evidence of that crime is presently 
located at a particular location. 1 

Sometimes, however, law en­
forcement officers only have infor­
mation that evidence will be in a 

By 
A. LOUIS DIPIETRO, J.D. 

particular location at some future 
time, but have no reliable informa­
tion about the present location of 
that evidence. For example, an of­
ficer might receive reliable source 
information indicating that con­
traband will be delivered to a par­
ticular address the next day. If the 
officer waits until the delivery is 
made to obtain a warrant to search 
that location, the officer runs the 
risk that the evidence will be moved 
or destroyed before the warrant can 
be executed. As an altemative, the 

officer might conduct a warrantless 
search of the premises immediately 
upon delivery of the contraband and 
attempt to justify that search under 
the emergency exception2 to the 
warrant requirement. The risk the 
officer runs by this course of action 
is that a court may find probable 
cause lacking or fail to recognize the 
emergency, and accordingly, sup­
press the evidence under the 
provisions of the exclusionary rule.3 

The law provides a solution to 
this dilemma. Rather than risking 
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either loss or suppression of the 
evidence, the officer can use an an­
ticipatory or prospective search 
warrant. An anticipatory search 
warrant is based on a showing of 
probable cause that at some future 
time (but not presently) certain 
evidence of crime will be located at 
a specific place. Where officers 
have probable cause to believe that 
evidence or contraband will arrive 
at a certain location within a 
reasonable period of time, they need 
not wait until delivery before re­
questing a warrant. Instead, officers 
may present this probable cause to a 
magistrate prior to the arrival of that 
evidence, and the magistrate can 
issue an anticipatory search warrant 
based on probable cause that the 
evidence will be found at the loca­
tion to be searched at the time the 
warrant is executed. 

The purpose of this article is to 
acquaint law enforcement officers 
with the uses and requirements for 

" 

anticipatory warrants. After review­
ing the general judicial acceptance 
of anticipatory warrants, the article 
discusses numerous court decisions 
involving various investigative ap­
plications for anticipatory search 
warrants. The article also offers 
several recommendations for avoid­
ing potential constitutional chal­
lenges to the use of anticipatory 
warrants. 

JUDICIAL ACCEPTANCE OF 
ANTICIPATORY WARRANTS 

Although the Supreme Court 
has never directly addressed the 
issue of anticipatory warrants,4 
numerous lower courts have ruled 
that it is constitutionally permissible 
to obtain such a warrant. Challenges 
to the constitutionality of prospec­
tive search warrants often involve 
claims that the fourth amendment 
probable cause requirement is not 
satisfied, because at the time of the 
warrant's issuance, there is no prob-

... anticipatory warrants 
provide a practical 

alternative to proceeding 
with no warrant and 

risking suppressf,pn of 
the evidence~ 

. " 
Special Agent DiPietro is a legal instructor at 
the FBI Academy. 
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able cause to believe that the items 
to be seized are presently at the 
place to be searched. 

However, the vast majority of 
State and Federal courts that have 
considered this question have con­
cluded that anticipatory warrants 
are constitutional and consistent 
with the longstanding preference 
that whenever possible, police ob­
tain judicial approval before search­
ing. Judicial acceptance of the an­
ticipatory warrant also encourages 
police to use the warrant process 
rather than taking warrantless ac­
tion. Moreover, privacy interests are 
better protected by permitting law 
enforcement officers to obtain war­
rants in advance if they can show 
probable cause to believe that the 
object of the search wlll be located 
on the premises at the time the 
search takes place. 

INVESTIGATIVE 
APPLICATIONS OF 
ANTICIPATORY WARRANTS 

For purposes of this article, 
court decisions involving various 
investigative applications of an­
ticipatory warrants have been 
categorized according to the degree 
of police control over the 
delivery of the evidence to the place 
to be searched as follows: 1) Mail 
deliveries; 2) controlled delivery 
by cooperating witness; and 
3) delivery uncontrolled by the 
government. 

Mail Deliveries 
The anticipated mail delivery 

of packages containing items sub­
ject to seizure is the most common 
use for anticipatory warrants.5 

For example, in United States v. 

-I 



Goodwin,6 and United States v. 
Dornhofer,7 the U. S. Postal Inspec­
tion Service set up a child pornog­
raphy reverse sting operation to 
locate and prosecute individuals 
who receive child pornography 
through the mail. 

Postal inspectors 
mailed to the defendants 

Hooks and Oliver, were caught by 
U. S. Customs agents in Miami 
trying to smuggle cocaine into the 
country from Panama. After being 
flown to New York to meet with 
Drug Enforcement Administration 
(DEA) agents, Hooks and Oliver 

" ... anticipatorys,vaPrants are 

The U. S. Court of Appeals for 
the Second Circuit upheld the 
validity of the anticipatory search 
warrant and concluded as follows: 

, 'The fact that contraband is 
not 'presently located at the 
place described in the wan'ant' 

is immaterial, so long as 
'there is probable cause 
to believe that it will be 
there when the search 
warrant is executed.' "9 

child pornography catalogs 
summarizing available 
material in graphic terms. 
After receiving orders from 
the defendants for this 
material, postal inspectors . 
obtained anticipatory search 
warrants to search those 
locations where the 
material was to be de-

... constitutional and conSistent 
. with the /pngstarlding 
preference that" ... police 
obtain judicial approval 

In rejecting the 
defendant's claim that the 
agents acted prematurely 
when they entered and 
searched the apartment 
before the cocaine was 

livered. In both cases, the 
postal inspectors affirmed 
in their search warrant af-
fidavits that through their 
efforts, pornographic ma-
terials would be delivered by 
mail to the particular locations to 
be searched. Government agents, 
thereafter, observed the anticipated 
deliveries and then executed the 
search warrants and recovered the 
delivered pornography, as well as 
other sexually explicit material. 

In both cases the U. S. Court of 
Appeals for the Fourth Circuit 
upheld the constitutionality of these 
anticipatory warrants. The court 
concluded there was probable cause 
to issue a search warrant, even 
though at the time of the warrant's 
issuance the evidence had not yet 
been delivered to the location to be 
searched. 

Controlled Delivery by 
Cooperative Witness 

In United States v. Garcia,s 
two U.S. military servicemen, 

before searching» 

" 
agreed to cooperate and proceed 
with a controlled delivery of the 
cocaine. They telephoned the de­
fendant and made arrangements to 
bring the cocaine to the apartment 
where she was then located. Before 
delivery, DEA agents applied for 
and received an anticipatory search 
warrant for that apartment. With the 
cocaine still in their duffel bags, 
Hooks and Oliver went to the apart­
ment under observation of DEA 
agents. After being admitted and 
given permission to wait for the 
defendant, Hooks and Oliver sat 
down in the living room and placed 
the duffel bags next to them. Five to 
10 minutes later, while Hooks and 
Oliver were still waiting and before 
the defendant or anyone else had 
taken possession of the duffel bags, 
DEA agents entered and executed 
the search warrant. 

transferred personally to 
the defendant, the court 
stated that the warrant was 
valid upon delivery of 
cocaine to the apartment 
and did not require that 

anyone take possession prior to ex­
ecution of the warrant. 

Delivery Uncontrolled by the 
Government 

In some cases, anticipatory 
warrants have been used where of­
ficers do not have control over the 
delivery of evidence to the location 
to be searched. For example, in 
United States v. Goff,ID DEA agents 
in Seattle developed probable cause 
to believe that Goff and Jacobson 
were making a 36-hour round trip to 
Miami to purchase a large quantity 
of cocaine. After airline personnel 
confirmed that the defendants had 
boarded the nonstop return flight to 
Seattle, the agents applied for an an­
ticipatory warrant that was issued 
while the plane was in flight. 

In approving the subsequent 
search that occurred when the 
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defendants disembarked from the 
plane in Seattle, the U. S. Court of 
Appeals for the Ninth Circuit held 
that there was probable cause to 
believe that the persons searched 
would arrive within the district in a 
reasonable time and that the warrant 
could not be executed until their ar­
rival. The court concluded that issu­
ing a warrant in anticipation of these 
events created no danger that the 
property seized would be other than 
the property sought in the warrant; 
anticipating future events 
did not detract from prob-
able cause which must exist 
at the time of the search.I1 

In another uncon­
trolled delivery case, Com­
monwealth v. Reviera,12 an 

searched at the time the warrant 
would be executed. 

POTENTIAL 
CONSTITUTIONAL 
CHALLENGES 

The fourth amendment man­
dates that all search warrants, in­
cluding anticipatory warrants, be 
based on facts establishing probable 
cause and must particularly describe 
the place to be searched and the per­
son or things to be seized. The war-

Judicial acceptance of the 
anticipatory 

seized is on a "sure course" to its 
destination. For example, in United 
States v. H elldricks, 13 a Customs of­
ficer inspected a cardboard box ar­
riving from Brazil, which was ad­
dressed to Hendricks in Tucson, 
Arizona, but shipped in such a man­
ner that Hendricks was required to 
pick it up personally in Tucson. In­
side the box was a suitcase in which 
the inspector found hidden 5 to 7 
pounds of cocaine. The box was 
sent on to Tucson where it was 

turned over to the DEA. 
While holding the box, 
DEA agents developed ad­
ditional incriminating 
evidence and applied for a 
search warrant to search 
Hendricks' residence. 

undercover officer went to a 
certain address, knocked on 
the door, and told the 
defendant who answered 
the door that he wished to 

warrant ... encourages police 
to use the warrant process .... 

The magistrate issu­
ing the warrant knew that 
the suitcase was then in the 
DEA's possession and not 
at the Hendricks residence, 
and accordingly, inserted a buy one ounce of cocaine. 

The defendant said he was 
waiting for delivery, which 
would occur at approximately 10:00 
p.m., and directed the undercover 
officer to return after 10:00 p.m., at 
which time he could purchase 
cocaine for $1,300 per ounce. 
Several other persons also ap­
proached the defendant about 
buying cocaine and were similarly 
told to return after 10:00 p.m. 
Based on these facts and additional 
informant information, an an­
ticipatory warrant was obtained. 
The Pennsylvania Superior Court 
upheld the validity of this an­
ticipatory warrant on the grounds 
there was a fair probability that con­
traband and evidence would be 
found at the particular location to be 
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" 
rant must be issued by a neutral and 
detached magistrate. Anticipatory 
warrants can also be challenged on 
constitutional grounds if the search 
warrant affidavit lacks adequate 
facts indicating that the evidence to 
be seized is on a "sure course" to 
the location to be searched, or if 
there is inadequate judicial control 
of the warrant execution. 

Evidcnce on a "Sure Course" to 
Delivery 

Although the vast majority of 
Federal and State courts that have 
considered anticipatory warrants 
have approved their use, some 
courts have required a showing that 
the contraband or evidence to be 

provision in the warrant 
specifying that it was to be 

executed only upon the condition 
that the box is brought to the 
Hendricks residence. However, 
since at the time the warrant was 
issued, Hendricks had not picked up 
the box, there was no assurance that 
he would pick it up, or even if he 
did, that he would ever take the box 
to the house. Therefore, the court 
found there was not a sufficient 
nexus or connection between the 
box and the residence. The court 
held that unless the suitcase was on 
a sure course to the house (as for 
example in mail addressed to the 
house), no probable cause would 
exist to believe it would arrive 
there.l4 



----. 

• 

The "sure course" language 
of Hendricks has been cited with 
approval by several other courts. I5 

To help ensure that a warrant will 
withstand subsequent attack based 
on lack of sufficient nexus between 
the place to be searched and the 
things to be seized, prudent inves­
tigators should attempt to develop 
facts indicating that the evidence is 
on a sure and irreversible course to 
its destination prior to applying for 
an anticipatory warrant. 

Ensuring Adequate 
Judicial Control of 
Warrant F.xecution " 

that the issuing magistrate abdicates 
to the officers executing the warrant 
an important judicial function, 
namely, the determination that 
probable cause exists to believe that 
the objects are cUITently in the place 
to be searched. 

While it is logical to assume 
that officers will not be disposed to 
undermine the success of their in­
vestigative efforts by the premature 
execution of an anticipatory war­
rant, it is nonetheless preferable to 

~-~---

event never occurs, the warrant may 
not be executed.19 

To guard against successful 
challenges to the validity of an­
ticipatory warrants based on an al­
leged loss of judicial control in their 
execution, officers should place 
reasonable limiting language in 
their warrant affidavits specifying 
that execution will not occur in the 
absence of a particular contingency, 
such as: 1) A scheduled time for 
delivery; 2) a given event; 3) police 

The eh:ment of time 
may be highly relevant to 
the validity of a search war­
rant and its execution. The 
reason many courts require 
traditional search warrants 
to be executed "forthwith" 

... investigators should 
attempt to develop facts 

indicating that the evidence is 
on a sure,'and irreversible 
course to its destination .... 

surveillance confirming 
that the package has been 
delivered; or 4) a particular 
method that allows execut~ 
ing officers to know that the 
items are in the place to be 
searched. Such language in 
the affidavit may save an 
otherwise defective warrant 
if the magistrate merely 
fails to include that limit­

is to ensure that measure of 
judicial control over the 
search which the warrant 
procedure is intended to ac­
complish. Passage of an undue 
amount of time between issuance 
and execution raises the danger that 
the described property will no 
longer exist at the premises to be 
searched. The danger ofloss of judi­
cial control might be as great in the 
case of a warrant issued to take ef­
fect some time in the future as in the 
case of a stale warrant. 16 

An anticipatory warrant is 
based on a magistrate's determina­
tion that sufficient probable cause 
exists to believe that at some future 
time (but not presently), certain 
evidence will be located at a par­
ticular place. A potential constitu­
tional problem with such warrants is 

" 
deal with time limitations as to ex­
ecution explicitly in the warrant ap­
plication process.I7 In that regard, 
some courts prefer the issuing 
magistrate to protect against prema­
ture execution by defining the cir­
cumstances and/or conditions that 
must be present prior to its execu­
tio11.18 For example, the issuing 
magistrate could delete the 
forthwith command found pre­
printed on many warrant forms and 
insert a directive that execution 
occur only upon the happening of a 
specific event, such as delivery of 
the evidence. This ensures judicial 
control because if the critical future 

ing language in the warrant 
itself. 

CONCLUSION 
The anticipatory or 

prospective search warrant is ob­
tained in advance of the anticipated 
time for delivery of evidence to the 
place to be searched so police may 
promptly execute the search when 
delivery is made. When police are 
confronted with the need for quick 
action, anticipatory warrants pro­
vide a practical alternative to 
proceeding with no warrant and 
risking suppression of the evidence. 
If police delay applying for a war­
rant until the evidence arrives at the 
place to be searched, they increase 
the risk that the evidence will be lost 
before the search can be made. Of­
ficers applying for anticipatory war­
rants should ensure that their search 
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warrant affidavits meet traditional 
fourth amendment requirements, 
and also reflect that the items are on 
a "sure courseH to the place to be 
searched. Officers should also in­
clude appropriate ]iimiting language 
in the affidavit to prevent loss of 
judicial control. m~ 
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rant cannot be execute:d until the object of the 
search is in the district. the rule is not violated 
when the affidavit clearly demonstrates that the 
objects of the search will exist in the district 
within the time allowed for execution. 

12 563 A.2d 1252 (Pa. Super. 1989). 
13 743 F.2d 653 (9th Cir. 1984), cert. 

denied. 470 U.S. 1006 (1985). 
14 Although the warrant was invalid for 
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S.Ct. 110; Goodwin, sllpra note 6; Domhofer, 
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16 United States ex rei Beal v. Skaff, 418 
F.2d 430 (7th Cir. 1969). 

17 Lafave, supra note 5, at 98. 
18 Commonwealth v. Soares, 424 N.E. 

2d 221 (Mass Sup. Ct. 1981). In Garcia, supra 
note 8 at 702, the Second Circuit Court of Ap­
peals held: 

"When a government official presents 
independent evidence indicating that 
delivery of contraband will, or is likely 
to, occur, and when the magistrate condi­
iions the warrant on that delivery, there 
is sufficient probable cause to uphold 
the warrant." 
19 Although desirable, the absence of 

contingencies is not necessarily fatal where 
premature execution is unlikely. See, Reviera, 
supra note 12. 

Law enforcement officers of 
other than Federal jurisdiction who are 
interested in this article should consult 
their legal adviser. Some police proce­
dures ruled permissible under Federal 
constitutional law are of questionable 
legality under State law or are not 
permitted at a/l. 

Author's Note 
On May 1, 1990, the 

U.S. Supreme Court sent to 
Congress proposed amend­
ments to Rule 41 (a) of the 
Federal Rules of Criminal Pro­
cedure. The first amendment 
would permit warrants to 
search where the person or 
property is outside the juris­
diction when the warrant is 
issued, but within the district 
by the time the warrant is ex­
ecuted. A second amendment 
would permit the issuance, by 
Federal magistrates only, of 
search warrants for property 
or persons who are within 
the district when the warrant 
is issued, but might move out­
side the district before the 
warrant is executed. 
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