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The Honorable Robert W. Kastenmeier

Chairman, Subcommittee on Courts,
Intellectual Property and the
Administration of Justice

Committee on the Judiciary

House of Representatives

Dear Mr. Chairman:

As you requested, this report provides information on the impact of the Bail Reform Act of
1984 in selected district courts. We worked in four judicial districts—northern Indiana,
Arizona, southern Florida, and eastern New York. Specifically, the report provides
information on pretrial and post-conviction custody rates, reasons for custody, the length of
time defendants were in custody, and sentencing outcomes for offenders kept in custody or
released under the new law and the Bail Reform Act of 1966. The report aiso discusses
Jjudicial officers’ views about information they received to assist them in making bail

"~ decisions.

As arranged with the Subcommittee, unless you publicly announce the contents of the report
earlier, we plan no further distribution until 30 days from the date of this report. At that
time, we will send copies to the Attorney General; the Chief Justice of the United States; the
Chief Judge of each district court we visited; the Director, Administrative Office of the
United States Courts; the Executive Office for U.S. Attorneys; and other interested parties.

The major contributors to this report are listed in appendix 1I. If you have any questions on
this report, please call me on 275-8389.

Sincerely yours,

[smsec Dty

Lowell Dodge
Director, Administration
of Justice Issues




Executive Summary

Purpose

The Chairman of the House Judiciary Committee’s Subcommittee on
Courts, Intellectual Property and the Administration of Justice
requested that Gao examine the impact of the Bail Reform Act of 1984 in
selected district courts. This law replaced the Bail Reform Act of 1966.
The Chairman asked GAO to

obtain court officials’ views on changes in the number of persons held in
custody before trial under the old and new bail laws;

determine whether convicted offenders were held in custody while
awaiting sentencing or pending resolution of their appeals;

determine the length of time defendants were held in custody;

compare sentencing outcomes for offenders held in pretrial custody with
those for offenders released before their trials; and

determine if judicial officers receive timely information to assist them in
setting bail.

This report is the second prepared at the request of the Chairman that
addresses the impact of the Bail Reform Act of 1984 in the selected
courts. The first report dealt with initial bail or detention decisions,
reviews and changes to these decisions, and crime on bail or failure by
defendants to appear for court proceedings during the pretrial period.

Background

In the federal criminal justice system, one of the first decisions a judicial
officer (i.e., a federal judge or magistrate) makes after a defendant
comes into federal custody is whether the defendant will be released or
detained before trial. To decide, the judicial officer has a bail hearing to
obtain information about the defendant.

The Bail Reform Act of 1984 greatly expanded the extent to which judi-
cial officers can order defendants detained. It contains a provision that
may be applied to certain defendants whom the law defines as flight or
danger risks. The act also changed the basic instructions to judicial
officers regarding release for convicted offenders pending imposition of
sentences or resolution of their appeals.

The 1984 act directs judicial officers to detain convicted offenders
unless they find by clear and convincing evidence that the offenders are
not flight or danger risks. Before releasing appellants, judicial officers
must additionally find that the appeals are not for delay and that they
raise substantial questions of law or fact likely to result in reversal, an
order for a new trial, or'a sentence that does not include a term of
imprisonment. : '
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Executive Summary

Results in Brief

GAO’s Analysis

On the basis of its work in four of the 94 district courts, GAO estimates
that pretrial custody rates (the percentage of defendants held in custody
during the entire pretrial period) increased under the new law in three
of the districts visited and it decreased in the fourth. The reasons that
defendants are held in custody before trial under the new law have
changed from those under the old law, with fewer being held because
they did not pay financial bail and more being held because they are
considered a flight and/or danger risk. Court officials GAO interviewed
provided varying reasons for changes in the extent and nature of pre-
trial custody between the old and new bail laws.

GAO estimates that custody rates for offenders awaiting imposition of
sentences increased slightly under the new law in three districts and
decreased in the fourth. Further, court officials told cao that offenders
who appealed their cases were released more frequently under the old
law than under the new law.

GAO estimates of the number of days defendants were in custody both
before trial and during the post-conviction phase (from determination of
guilt to sentencing) were about the same under both laws, Also, defend-
ants released for all or a portion of the pretrial period received fewer
prison sentences, and shorter sentences than defendants in custody the
entire pretrial period.

Judicial officers who set bail in the four districts Gao visited did not
always receive timely information on the backgrounds of defendants.
However, they said when they did receive such information, it was use-
ful in making bail decisions.

Pretrial Custody

GAQ's analysis of criminal cases showed that pretrial custody rates
varied among the four districts, but overall an estimated 26 percent and
31 percent of defendants were in custody during the entire pretrial
period under the old and new laws, respectively. In addition, all of the
defendants in pretrial custody in the four districts under the old law
were held because they did not pay the money bail set by the courts.

The reason for holding defendants changed under the new law with
most defendants in three of the four districts being held because they
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Executive Summary

were considered to be a flight and/or danger risk. In the fourth district,
failure to pay money bail remained the predominant reason for defend-
ants remaining in custody. Court officials GAO interviewed provided
varying reasons for changes in the extent of pretrial custody between
the old and new bail laws; some attributed the change to the new law
while others attributed the difference to changes in the types of defend-
ants in the districts. (See p. 15.)

Post-Conviction Custody

GAO estimates that there was a larger percentage of offenders detained
while awaiting imposition of sentence under the new law than under the
old law (39 versus 31 percent). Defendants in the four districts who
appealed their convictions or sentences and who were sentenced to a
term of imprisonment were released pending disposition of their appeals
about 10 percent of the time under the new law. Court officials told Gao
that appellants were released more frequently under the old law,

(See p. 21.) '

Time in Custody

Gao found the new law had little impact on time defendants were held in
custody. Defendants in custody during the entire pretrial period in the
four districts were in custody an estimated average of 114 days under
the old law and an estimated average of 106 days under the new law.
The court may detain defendants between the time of a guilty verdict
and the imposition of sentence. The post-conviction custody period for
offenders in custody the entire pretrial period averaged an estimated 50
days under the old law and an estimated 56 days under the new law.
(See p. 24.)

Sentencing Outcomes

For offenders whose pretrial custody status was determined under the
old law and who received a term of imprisonment, the median sentence
imposed by the courts was (1) 48 months for those in custody the entire
pretrial period, (2) 36 months for those who spent some period of time
in pretrial custody, and (3) 12 months for offenders released during the
entire pretrial period. For offenders who received a term of imprison-
ment and whose pretrial custody status was determined under the new
law, GAO’s analysis showed that the courts imposed similar median
sentences. (See p. 25.)
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Executive Summary

Recommendations GAO is not making any recommendations.

mm GAO discussed this report with judicial branch and Department of Justice
Agency Co ents officials who agreed with the facts presented.
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Chapter 1

Introduction

The Bail Process

In the federal criminal justice system, after a.defendant comes into fed-
eral custody, a judicial officer (i.e., a federal judge or magistrate) must -
decide whether to release or detain the person before trial. Officials
make similar decisions for defendants who are convicted of an offense
while they are awaiting sentencing and/or the outcomes of appeals. The
Bail Reform Act of 1984 replaces a 1966 statute, enabling judicial
officers to detain defendants considered dangerous and/or likely to flee
before trial who previously would have been released if they were able
to meet the conditions of bail.

This is the second report prepared at the request of the Chairman of the
House Judiciary Committee’s Subcommittee on Courts, Intellectual Prop-
erty and the Administration of Justice that addresses the impact of the
Bail Reform Act of 1984. The first report dealt primarily with the bail
decisions made during the pretrial period.!

Shortly after a person comes into federal custody, a judicial officer
holds a bail hearing. The primary purpose of the hearing is to determine
whether the defendant should be released on bail. At the hearing, the
prosecutor and the defense attorney each make a recommendation to
the judicial officer regarding bail. These recommendations are based on
the defendant's background and criminal history, the charges against
the defendant, the circumstances surrounding the arrest, and any other
relevant information. In addition, probation or pretrial service officers,
who work for the courts, are required to provide the judicial officers
with background information on the defendant and to recommend
appropriate release conditions.

On the basis of information provided during the hearing, the defendant
may be: (1) released on personal recognizance, nonfinancial conditions
such as unsecured appearance bond (i.e., a bond whereby the defendant
promises to pay a specified amount of money if he/she fails to appear
for a judicial proceeding), or compliance with other conditions relating
to travel, custody, or treatment programs for drug or alcohol abuse; (2)
released on condition that the individual meet financial bail conditions
such as cash deposit, surety, or collateral bond; (3) kept in custody for
failure to meet bail conditions; or (4) detained without bail (pretrial
detention). In the latter case, the judicial officer must hold a separate

IThe previous report was titled Criminal Bail: How Bail Reform Is Working in Selected District
Courts, (GAQ/GGD 88-6; Oct. 23, 1987), For the purposes of these reviews, we defined the pretrial
period as the time between the datethe defendant came into federal custody until either the date the
defendant's trial began or the date a judicial officer accepted the defendant's guilty plea.

Page 8 GAO/GGD-90-7 Bail Reform




Chapter 1
Introduction

detention hearing to determine whether detention is warranted or
whether any release condition(s) will ensure the person’s appearance
and the safety of the community.

Termporary detention (up to 10 working days) may also be ordered so
that appropriate officials can be notified if it is determined that the
defendant, when arrested, was on probation or parole as a result of a
prior conviction, was not a citizen of the United States or had not been
lawfully admitted for permanent residence. The defendant may also be
detained temporarily if it is found that he or she was on bail for another
criminal charge and may flee or pose a danger risk to others or the
cornmunity.

Those persons later convicted of an offense may also be released from
custody pending the imposition of a sentence and/or the outcome of
appeals. The judicial officer must make a new determination to continue
the initial custody decision, make release conditions more or less strin-
gent, establish release conditions for a defendant held in pretrial cus-
tody, or remand a previously released defendant to custody.

Figure 1.1 illustrates the periods and decision points pertaining to
release or custody of a federal defendant from pretrial to sentencing and
appeal. It should be noted, however, that judicial officers can change
release or detention decisions at any time during the judicial process.
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Figure 1.1: Decision Points for Custod

Periods

Pretrial Period: From initial contact
with the system until dismissal,

y or Release of Federal Defendants

Decisions by Judiclal Officer

beginning of trial, or acceptance of
quilty plea.

Case Disposition: Case dismissed,
or defendant acquitted, found

Judicial officer releases defendant
with or without conditions, or
schedules detention hearing. At
detention hearing, either detains or
releases the defendant with or
without conditions. The defendant
is released or is in pretrial custody
by formal detention or failure to
meet release conditions,

guilty, or enters guilty plea with the
court,

Sentencing: Guilty offenders
sentenced to period of incarceration
or given sentence that does not

For guilty offenders, the judicial
officer either continues pretrial
release/custody conditions or
changes them pending imposition
of sentence.

include incarceration.

Appeal: Sentenced offenders who
appeal their conviction and/or

For offenders given sentence of
incarceration, the judicial officer
either allows a period of release
followed by surrender or orders
them to begin serving sentence.

sentence must wait for an appeals
court decision.
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For offenders appealing their
conviction or sentence who have
been sentenced to a period of
incarceration, the judicial officer
either allows release or orders them
to serve their sentence.
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Chapter 1
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Detention and Release
Decisions Under the
1966 and 1984 Bail
Reform Acts

The major difference between the 1966 and 1984 Bail Reform Acts is in
the circumstances under which defendants are released or detained. The
new law specified a wider range of defendants that can be detained as
dangerous and provides specific criteria for identifying who is danger-
ous. By so doing, the new law was supposed to eliminate sub rosa deten-
tion, which refers to the setting of an extremely high money bail as an
indirect method of detaining defendants considered dangerous.

Under the Bail Reform Act of 1966, the primary purpose of bail was to
assure that the defendant appeared at judicial proceedings. To do this, a
Jjudicial officer could set financial and/or nonfinancial release condi-
tions. The old law permitted a judicial officer to set money bail at an
amount that would assure the defendant’s appearance, whether the
defendant could pay it or not. The dangerousness of defendants and the
threat they posed to others while released on bail could be considered by
Jjudicial officers only if the defendant was charged with a capital offense
(i.e,, one punishable by death).

Under the 1966 bail law, judicial officers had to use the same release
standards for those persons who had already been convicted and were
awaiting sentencing as the officers do for pretrial defendants. Unless
there was reason to believe that no condition of release would reasona-
bly assure that these offenders would not flee or pose a danger to any
other person or to the community, the person was to be released. The
law also directed judicial officers to follow pretrial release standards for
appellants unless there was reason to believe they would flee, posed a
danger to any person or the community, or their appeals were frivolous
or taken for delay.

The Bail Reform Act of 1984 was also aimed at assuring the appearance
of defendants at judicial proceedings, but it greatly expanded the extent
to which judicial officers could consider dangerousness in the bail set-
ting process. In addition to capital offenses, as prescribed under the old
law, defendants can be detained if charged with (1) a crime of violence;?
(2) an offense for which the maximum sentence is life imprisonment or
death; (3) a drug offense that has a maximum term of imprisonment of
10 years or more; or (4) any felony providing the defendant has two or
more prior convictions for the above mentioned crimes. Defendants can

2A crime of violence is defined as an offense that has as an element the use, attempted use, or
threatened use of physical force against the person or property of another, or any feloriy that, by its
nature, involves a substantial risk that physical force against the person or property of another may
be used in the course of committing the offense (18 U.S.C. Section 3156).
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Objective, Scope, and

Methodology

also be detained if judicial officers or prosecutors believe there is a seri-
ous risk either of flight or of obstruction of justice through injury,
threat, or intimidation of a prospective witness or juror.

A new provision included in the 1984 act establishes a “‘rebuttable pre-
sumption” that may be applied to certain defendants. Under this provi-
sion, a defendant who has committed one of the crimes specified is
presumed to be a flight or danger risk. Once facts are presented to estab-
lish that the defendant committed one of the specified crimes, the bur-
den then falls on the defendant tc produce evidence to rebut the
presumption that he/she is not a flight or danger risk.

The 1984 act also provides guidance to judicial officers for detaining
convicted persons while they await sentencing and/or the results of
their appeals. A judicial officer is to order persons convicted of crimes to
remain in custody unless there is clear and convincing evidence that
they are not likely to flee or pose a danger to the community if released.
Also, the officers must find that the appeals are not for the purpose of
delay and that they raise substantial questions of law or fact likely to
result in reversal, an order for a new trial, or a sentence that does not
include a term of imprisonment.

The objective of this review was to gather information about the impact
of the 1984 act. We were asked to follow up on ocur October 1987 report,
which dealt primarily with bail reform issues during the pretrial period.
We were specifically asked about:

1) Court officials’ views on the impact of the 1984 act on pretrial cus-
tody matters, including pretrial custody rates, why judicial officers did
not detain defendants covered by the rebuttable presumption provisions
of the new law and whether pretrial detention was used to coerce
defendants to plead guilty;

2) Court officials’ use of the new law to detain offenders after
conviction;

3) The length of time defendants were held in custody;

4) Sentencing outcomes for offenders held in pretrial custody and those
released before their trials; and
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5) Pretrial services information provided to judicial officers before bail
hearings to assist them in setting bail.

As agreed with the Subcommittee, we did our review in four of the 94
Jjudicial districts—northern Indiana, Arizona, southern Florida, and
eastern New York. We chose districts for our study with caseloads rang-
ing from small to large. We selected Arizona, southern Florida, and east-
ern New York because our review of statistics from the Administrative
Office of the United States Courts indicated that the rates of criminal
defendants committing a new crime while on bail and failure to appear
for judicial proceedings were high compared to other judicial districts.
We selected northern Indiana because of its small caseload. We reviewed
criminal cases and interviewed judiciary and Department of Justice offi-
cials in the four districts.

To obtain the views of judicial officials on the potential impacts of the
Bail Reform Act of 1984, we interviewed at least three judicial officers
and prosecutors, defenders, and probation and/or pretrial services
officers in each district, We interviewed a total of 48 individuals.

To compare custody and sentencing rates and outcomes, we examined in
each district a sample of felony defendants whose cases were initiated
between January and June 1984 under the Bail Reform Act of 1966. We
also looked at a second sample of criminal felony defendants whose
cases were initiated between January and June 1986 under the new law,
The sample cases were randomly selected from listings of criminal fil-
ings obtained from the Statistical Analysis and Reports Division of the
Administrative Office of the United States Courts. These samples were
the same as those used in our prior review of bail reform.

We analyzed the case files of 639 defendants whose cases were initiated
under the old bail law and we projected the results to an adjusted uni-
verse of 2,086 defendants in the four districts. Similarly, we analyzed
747 defendants whose bail was set under the new law and projected the
results to an adjusted universe of 2200 defendants in the four districts.
Details on our sampling methodology and confidence intervals for all
estimates in this report are presented in appendix I.

To determine how the new law’s provisions covering bail pending appeal
were being implemented, we examined all criminal cases filed in the four
districts in calendar year 1986 and subsequently appealed. For these
511 cases, we examined the docket sheet (a chronology of activities for
each case) and material in the court clerk’s file as necessary to ascertain
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the custody status ¢f appellants during the period in which their
appeals were being considered. We also questioned judicial officials to
obtain information concerning custody or release of appellants under
the old law.

We did our audit work from April 1988 to March 1989 using generally
accepted government auditing standards. We spoke to responsible offi-
cials about our statistical analysis and incorporated their comments in
the report where appropriate.
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Impact of 1984 Bail Law on Pretrial Custody
Matters: Court Officials’ Views

The predominant feeling of court officials in the four districts was that
the new bail law was an improvement over the old and that it made the
process more forthright and honest. Overall, 26 percent and 31 percent
of defendants were in custody the entire pretrial period under the old
and new laws, respectively; and pretrial custody rates varied among the
four districts. The reasons they were in custody changed, however, with
fewer defendants being held because they could not pay financial bail
and more defendants being detained because they were considered to be
a flight and/or danger risk. Court officials we interviewed provided
varying reasons for changes in the extent of pretrial custody between
the old and new bail laws; some attributed the change to provisions of
the new law while others attributed the difference to changes in the
types of defendants in the districts.

In those cases where the rebuttable presumption provisions applied, the
courts sometimes found that evidence supplied by the defense sup-
ported release decisions and the defendants were therefore released.
Court officials generally expressed the view that in these cases the
defense overcame the burden of production of evidence imposed by the
rebuttable presumption. Furthermore, court officials did not believe
prosecutors were using the threat of pretrial detention as a means of
coercing guilty pleas from defendants.

We also followed up on the Department of Justice plans to issue guide-
lines for prosecutors to use in deciding whether to seek detention or
release of defendants. Justice has decided not to develop such guidelines
and those prosecutors we talked to in the four districts told us that they
did not believe such guidance was necessary.

: In our 1987 report on bail reform, we provided details on custody rates
Pretrlal Cus.tody Rates and the basis for custody under the old and new laws in four districts.
and the Basis for We revisited those four districts, updated the data, and found that, for
Custody Have ths most g?rtt::%%lir efs‘:czir(r)lsageg rfemginid the 2sgmne. Un;ier the 'old la,:;v,d we

estimate tha of 2, efendants, or 26 percent, were in custody
Changed Under New during the entire pretrial period, while under the new law, 687 of 2,200
Law defendants, or 31 percent, were held.

Other defendants included in our study who were not held in pretrial
custody were (1) released on bail, (2) fugitive and never appeared for an
initial judicial proceeding, or (3) not considered for bail for various rea-
sons, such as they were already incarcerated for another offense. Figure
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Impact of 1984 Bail Law on Pretrial Custody
Matters: Court Officials’ Views

2.1 shows the overall results of our analysis of criminal cases in the four
districts.

Figure 2.1: Analysis of Criminal
Defendants Under the Old and New Bail
Laws

40 Percent of Defondants

[ ] otd Law (2,085 Total Defendants)
New Law (2,200 Total Defendants)

Note: Includes defendants released on their own recognizance.

The pretrial custody rates varied among the districts. We estimate that
pretrial custody rates increased in three districts (Arizona, southern
Florida, and eastern New York) and it decreased in northern Indiana. In
addition to the overall increase in pretrial custody, the basis for pretrial
custody changed substantially. Under the old law, all defendants in pre-
trial custody were held because they failed to pay bail. Under the new
law, defendants in pretrial custody were held because they failed to pay
bail or were held as flight and/or danger risks. As shown in figure 2.2,
the basis for custody varied across districts with the majority of defend-
ants in northern Indiana, Arizona, and eastern New York being held
because of flight and/or danger risk and defendants in southern Florida
continuing to be held for failure to pay bail.
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Matters: Court Officials’ Views

<.

Figure 2.2: Estimated Pretrial Custody Rates Under Old and New Bail Laws

40 Percent of Defendants
35
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Court Officials’ Views
of New Law’s Impact
on Pretrial Custody

Court officials in two districts (northern Indiana and Arizona), attrib-
uted the change in the pretrial custody rates in their districts to the
change in the law. Court officials in the other two districts believed that
the change did not result from the new law.

In northern Indiana, judicial officers told us the drop in the pretrial cus-
tody rate (from 16 to 4 percent) was expected because of the change in
the basis for holding defendants in custody. They said the new law does
not allow financial bail to be set in an amount the defendants cannot
pay as was done under the old law. They said the only criteria under
which defendants can be detained are those specified in the new law,
and these are more limiting than the criteria for setting financial bail
under the old law.

Judicial officers in the district of Arizona told us that the new law

caused an increase in the district’s pretrial custody rate (from 12 to 29
percent) because it allowed judicial officers to detain some types of
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Denial of Detention in
Rebuttable
Presumption Cases

defendants who they might have released under the old law. For exam-
ple, native Americans committing violent crimes on reservations in Ari-
zona were released under the old law because they were not considered
flight risks. The officials said that such native Americans are being
detained under the new law because of the violent nature of the alleged
acts.

In the southern district of Florida, the detention rates under the old and
new laws were about the same (29 and 33 percent, respectively); there-
fore there was no apparent impact resulting from the new law. In this
regard, one magistrate said the 4-percent increase in the detention rate
was not noteworthy. Another magistrate told us the new law simply
codified practices under the old law; that is, detention of defendants
who were perceived as flight risks or a danger to the community. A
third magistrate who commented on these detention rates said that the
rates indicated that there was little impact on defendants’ rights.

Judicial officers in eastern New York expressed the view that the 5-
percent increase we estimated for their district (from 32 to 37 percent)
was probably due more to an increasing nurmaber of defendants being
charged with drug crimes than in the change in the bail law. They said
that these types of drug defendants would probably have been held
under high financial bail under the old law as well.

As we discussed in our 1987 report, when the government moves for
pretrial detention of a defendant, the prosecutor can benefit from the
rebuttable presumption provisions in the new law. This provision
presumes that certain types of defendants are flight and/or danger
risks, shifting the burden to the defendant to produce evidence to show
otherwise. Under the 1984 law, a prosecutor can invoke the rebuttable
presumption if the judicial officer finds that the defendant

committed a drug offense for which the maximum term of imprisonment
is 10 years or more;

used or possessed a firearm while committing a federal offense 18 U.S.C.
Section 924(c); or

committed a crime of violence, an offense for which the maximum sen-
tence is life imprisonment or death, a serious drug offense, or any fel-
ony, if the defendant has a prior criminal record of two or more
convictions for any of the first three offenses; and the defendant has a
prior conviction for one of these crimes, the crime was committed while
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Defense Attorneys’
Views of the Possible
Use of Detention to
Coerce Guilty Pleas

the defendant was on release pending trial, and the defendant was con-
victed or was released from incarceration for the crime within the past 5
years. ’

The law authorizes but does not require the government or judicial
officers to move for pretrial detention against defendants who meet the
criteria for a rebuttable presumption. The legislative history (Senate
Report No. 98-225, p.19) merely states that, for such defendants, a
strong probability arises that no form of conditional release will be ade-
quate. We previously reported that, in keeping with Department of Jus-
tice policy, federal prosecutors did not always seek pretrial detention
when rebuttable presumptions applied. We also reported that, when
prosecutors sought pretrial detention of defendants who qualified for
the rebuttable presumption, they were successful 61 percent of the time.
Judicial officers set release conditions for defendants the other 39 per-
cent of the time,

We interviewed court officials in all four districts about the use of the
rebuttable presumption in their districts. They said the decision as to
whether a defendant will be detained hinges on evidence produced by
both parties. Court officials told us that judges and magistrates some-
times denied detention for defendants in cases where rebuttable pre-
sumption was used by the prosecutor because the defense produced
evidence that the defendant was not a serious flight and/or danger risk.
To illustrate, a magistrate in Arizona told us about the detention hear-
ings he held the day before our interview with him. Four defendants
were considered in a drug conspiracy case and the rebuttable presump-
tion provision was applicable. The magistrate issued detention orders
for three of them and he released the fourth because testimony con-
vinced him that there was a strong family relationship and because the
defendant appeared to be less culpable than the others.

We were asked to obtain defense attorneys’ views about prosecutors’
use of pretrial detention to coerce defendants to plead guilty. All 18
defense attorneys we interviewed told us they had neither observed nor
heard of any instances in which federal prosecutors used detention, or
the threat of it, to coerce defendants to plead guilty. In addition, 29 of
30 judges, magistrates, probation and pretrial services chiefs, and prose-
cutors we interviewed said they had never observed or heard of defend-
ants being coerced into pleading guilty through the use or threat of
pretrial detention. The other official told us he was in no position to
know about any such possible activity.
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Justice Concluded
Additional Guidance
for Pretrial Detention
Not Needed

Chapter 2
Impact of 1984 Bail Law on Pretrial Custody
Maiters: Court Officials’ Views

We previously reported that federal prosecutors in the four districts
used different criteria in seeking detention. The primary difference
among the districts was in their application of the statutory presump-
tion of dangerousness. Also, we previously reported that a Justice head-
quarters official told us that there was an ongoing study of the issue and
that Justice believed it needed to provide more detailed guidance to
prosecutors on when to seek pretrial detention.

However, in an April 1988 letter to the Subcommittee, the Assistant
Attorney General, Office of Legislative Affairs, stated that additional
guidance for prosecutors to use when seeking pretrial detention for dan-
gerousness was not needed. Justice’s position was based on the prosecu-
tors’ need for flexibility in making release or detention
recommendations. Justice said that decisions concerning detention
requests require that attorneys most familiar with individual cases and
local circumstances be permitted to exercise discretion and good
judgment.

To ascertain whether Justice provided any additional guidance since our
October 1987 report we reviewed the chapter in the U.S. Attorney’s
Manual concerning release and detention of defendants and found that
the guidance provided had not changed. Furthermorg, prosecutors we
interviewed in the four districts all expressed a need for discretion in
their application of possible detention provisions of the act. None saw
any need for additional guidance.
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Offenders Held in Custody After Conviction

Detention While
Awaiting Sentencing

We estimate that, in the four districts we visited, about 31 percent and
39 percent of persons convicted were detained while awaiting sentenc-
ing under the old and new laws, respectively. Furthermore, under the
new law, most offenders who appealed their conviction or sentence were
in custody during the appeals process.

The 1984 law changed the instructions to judicial officers regarding the
release or detention of offenders awaiting imposition of their sentences.
The 1966 bail law provided for the release of these offenders unless
there was reason to believe the offenders would flee or pose a danger to
any individual or the community, thereby establishing a probability for
post-conviction release. In contrast, the 1984 bail law directed the judi-
cial officer to detain these offenders unless evidence was found that
warranted release, thereby creating a probability against post-convic-
tion release.

Our analysis of criminal cases in the four districts showed an increase in
the detention rates between the old law and new law for offenders
awaiting sentencing. Of the 2,086 old law defendants, we estimate that a
post-conviction bail decision was made for 1404 offenders who were
awaiting sentencing. We estimate that 434 of the 1404 offenders (31 per-
cent) were detained while awaiting imposition of sentence. For the 2,200
new law defendants, we estimate that a post-conviction bail decision
was made for 1667 who were awaiting sentencing. Of the 1667 offend-
ers, we estimate that 656 offenders (39 percent) were detained while
awaiting imposition of sentence.

Just as we found with pretrial detention, post-conviction detention rates
varied among the districts. Post-conviction detention rates increased by
about 10 percentage points in Arizona, southern Florida, and eastern
New York, and decreased by about 15 percentage points in northern
Indiana.

It should be noted that in almost every case offenders who were in cus-
tody during their entire pretrial periods were kept in custody while
awaiting imposition of sentence. Similarly, offenders who were released
during the pretrial period were generally released to await imposition of
sentence. The increase in the percentage of offenders held in custody
pending sentence imposition thus reflected the increase in pretrial cus-
tody. Table 3.1 shows a comparison of post-conviction bail decisions for
offenders awaiting sentencing under the old and new laws by their pre-
trial custody status.
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Table 3.1: Estimated Number of Offenders Held in Custody While Awaiting Sentencing

97%

Old Law New Law

Held in Percentin Held in Percentin
Pretrial Custody Status Total Custody Reieased Custody Total Custody Released custody
Confined entire pretrial period 396 393 3 99% 607 591 16
Confined part of pretrial period 621 40 581 6 606 62 544 10
Released 387 1 386 0 454 3 451 1
Total 1,404 434 a70 31% 1,667 656 1,011
Detention While The 1966 bail law directed judicial officers to release offenders who

Awaiting Outcome of
Appeals

filed appeals unless there was reason to believe they were a flight risk
or posed a danger to an individual or the community, or if it appeared
the appeal was frivolous or instituted for delay. The 1984 bail law
directs judicial officers to keep appellants in custody unless (1) there is
clear and convincing evidence that these appellants are not likely to flee
or pose a danger to any individual or the community, and (2) the appeal
is not for the purpose of delay and that it raises a substantial question
of law or fact likely to result in reversal, an order for a new trial, or a
sentence that does not include a term of imprisonment.

Cases we reviewed that were initiated under the old law were appealed
after the new law was enacted and release or detention decisions
reflected the provisions of the new law. In addition, we were concerned
that our sample would not produce a sufficient number of appeals for us
to reliably project detention rates. Therefore, we did not make such pro-
jections. Instead, we analyzed court records for all criminal cases in the
four districts that were initiated in 1986 where the person was con-
victed and sentenced to incarceration and where the conviction and/or
sentence was appealed, and we talked to court officials about their expe-
riences with the old and new laws.

Of the 511 persons who appealed their conviction and/or prison sen-
tence, 462 (90 percent) were in custody while their appeals were being
processed. Table 3.2 depicts the number of appellants in our review who
were detained or released, on a district-by-district basis.
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Offenders Held in Custody After Conviction

Table 3.2: Custody Status of Appellants
Pending Resolution of Their Appeals

Total Appellants Appellants
District appeals? released Percent incustody® Percent
Northern Indiana 8 0% 8 100%
Arizona 54 7 50 93
Southern Florida 320 9 291 91
Eastern New York 129 12 113 88
Total 511 10% 462 90%

aThese numbers are actual numbers of appellants who appealed their conviction and/or sentence from
all criminal cases that were initiated in the four districts during calendar year 1986.

bThis category includes two offenders who were fugitives because they failed to surrender as directed

by the court.

Judges and other court officials in three of the districts (northern Indi-
ana, southern Florida, and eastern New York) told us that appellants
were much more likely to be in custody under the 1984 law than under
the 1966 law. In the Arizona district, court officials were not able to
provide us with a comparison of the custody of appellants under the old

and new law.,
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Defendants’ Length of Custody Under Old and

New Laws

Length of Custody

From Arrest to
Sentencing

- We estimate that the number of days persons remained in custody

(whether during the pretrial period or the post-conviction period) was
about the same under both laws. Furthermore, under both laws, offend-
ers in custody for the entire pretrial period were sentenced to imprison-
ment more often and for longer periods than offenders who were
released during the pretrial period.

The average time offenders remain in custody from arrest to sentencing
was about the same under both laws (158 days under the old law, 162
days under the new law). For defendants in the four districts who were
in custody their entire pretrial periods, we estimate that the pretrial
custody periods averaged 114 days for defendants whose bail decisions
were made under the old law and 106 days for defendants whose bail
decisions were made under the new law. For defendants in pretrial cus-
tody for only a part of their pretrial periods, we estimate this custody to
average 22 days under both laws.

These averages varied among the districts we visited. Table 4.1 shows
estimated pretrial custody pericds for defendants in custody their entire
pretrial periods and for those in custody only part of their pretrial
periods.

Table 4.1: Estimated Days of Pretrial
Custody Under the Old and New Bail
Laws by Pretrial Custody Status and by

District

... ]
Pretrial Custody

District Old law New law
Northern Indiana
Confined entire pretrial period 91 88
Confined part of pretrial pericd 13 10
Arizona
Confined entire pretrial period 74 X
Confined part of pretrial period 29 14
Southern Florida
Confined entire pretrial period 135 i15
Confined part of pretrial period 21 22
Eastern New York
Confined entire pretrial period 79 100
Confined part of pretrial period 14 29
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and New Laws

Sentencing Outcomes

Those defendants in custody during the entire pretrial period generally
remained in custody during the period from a finding of guilt to sentenc-
ing. The post-conviction custody period for those defendants averaged
50 days under the old law and 56 days under the new law.

We estimate that offenders who had been in custody during the entire
pretrial period under both the old and new laws were twice as likely to
be incarcerated for their crimes as those who had not been in pretrial
custody. About 95 percent of those offenders in custody during the
entire pretrial period were incarcerated compared to about 44 percent of
those offenders who had no pretrial custody. About 69 percent of the
offenders in custody part of the pretrial period were incarcerated.

In addition, the median sentences were greater for those who were in
custody the entire pretrial period when compared to median sentences
for offenders with no pretrial custody. We estimate that the median sen-
tence for those offenders in custody the entire pretrial period was about
48 months, compared to the median sentence for those with no pretrial
custody, which was about a year. We estimate that the median sentence
for offenders in custody part of the pretrial period was about 36
months.

We discussed these results with judges, magistrates, prosecutors,
defenders, and pretrial services staff in the four districts. They attrib-
uted the differences to the characteristics of defendants and crimes, not
to the defendants’ pretrial custody status. They told us, however, that
more severe outcomes in terms of incarceration and length of incarcera-
tion for defendants in pretrial custody most likely came about because
of the same conditions that led to pretrial custody. These conditions
include the severity of the crime and criminal history of the offender.
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Pretrial Services Information Is Useful but Not

Always Timely

Usefulness of Pretrial
Services Information

Availability of Pretrial
Services Information

Under the Pretrial Services Act of 1982, pretrial services officers or pro-
bation officers in the district courts are required to collect, verify, and
report to judicial officers before the bail hearings, background informa-
tion on all persons charged with a misdemeanor or felony, and to recom-
men