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Chapter 1 

OPENING REMARKS 

Clifford 'White 
Deputy Assistant Attorney General 

Office of Justice Programs 
U. S. Department of Justice 

Washington D.C . 



Chapter l--Opening Remarks • 
This National Conference on Punishment for Criminal Offenses could not 

be more in keeping with the top priority of President Reagan and the 

Department of Justice, one established long ago. In fact, just recently 

President Reagan once again sent Congress a legislative proposal that 

underscores the depth of his commitment to address some of the major issues 

of concern within the criminal justice system. The administration's new 

criminal justice reform act encompasses three measures: first, the 

exclusionary rule; second, writs of habeas corpus; and third, capital 

punishment. Now all of these measures are of critical importance in battling 

crime and improving the operation of the criminal justice system. Under the 

new crime package, reliable evidence of guilt could no longer be thrown out 

of court because of innocent error by law enforcement officers carrying out • 

searches and seizures. Building upon the Supreme Court precedent established 

in the United States ~ Leon, and keeping with the rule of mouth followed in 

two U.S. Circuits, evidence would be admissible if an officer acted in 

reasonable good faith that his conduct was consistent with the law. The bill 

would also curb the abuse of state prisoners seeking Federal writs of habeas 

corpus almost without limitation. State court judgments and proceedings 

would receive the deference they are due as long as they are reasonable and 

consistent with due process. Finally, the bill would establish a clearly 

enforceable capital sanction for especially hideous crimes including murder, 

espionage, treason, and causing the death of another person while engaged in 

a continuing illegal drug enterprise. Strict procedures to avoid the 

constitutional infirmities found by the Supreme Court in Furman ~ Georgia 

would be codified then in statute. • 
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When President Reagan transmitted the reform act to Congress, he 

restated his long-held belief that government's most fundamental 

responsibility is the protection and security of its people. In the area of 

law enforcement this critical priority has been reflected in the 

unprecedented commitment of resources under this administration to combat the 

scourge of drug trafficking and drug abuse and our recent major advances in 

an on-going effort against organized crime and important initiatives against 

white collar crime. He further noted that effective enforcement, however, 

will depend upon the legislative will to provide the tools needed to get the 

job done. I might just add that at the ceremony where the President signed 

the transmittal to the Congress, along with the Attorney General, many state 

and local law enforcement officials and victims of crime were present . 

We're all indebted at the Department, and I think more generally all of 

us in the law enforcement community at the state and local levels, as well, 

to the Bureau of Justice Statistics and Bowling Green State University in 

Bowling Green, Ohio for conducting this conference to take an in-depth look 

into the various areas that influence determinations of punishment for 

criminal offenders. I'm sure the discussions concerning the implications of 

public policy for punishment and prison growth will be beneficial for all of 

us here and for those to whom we return and relay the message of the 

conference. But as I mentioned to Steve [Schlesinger, Director, Bureau of 

Justice Statistics] last night, I am sorry that I personally won't be able to 

be here for both days of the cOuference because the schedule of topics to be 

discussed is indeed most impressive, and congratulations to Chris and Steve 

for that . 

I know that no matter where Assistant Attorney General [Richard] Abell 

goes, whether it be meetings back in Washington, recent conferences in 
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• London, or travels in Alaska just a short while ago, whenever the subject of 

criminal offenses is discussed, concerns are raised about prison and jail 

capacity problems. In fact, a recent survey of law enforcement executives, 

court and correctional officials found unanimous agreement that the most 

serious problem facing the criminal justice system is prison and jail 

capacity. This problem is severe and pervasive, but I think it is critical 

that we be determined not to allow the capacity problem to affect judgments 

about who should be incarcerated. As the constant demand for more prison 

beds collides with limited correctional resources, we are forced to confront 

the issue at the Federal, state, and local levels. Four out of five states 

have been found to be operating prison facilities under conditions that 

violate the Eighth Amendment. Courts have placed entire state correctional 

systems in receivership, appointed masters to operate state systems, and • 

ordered the early release of thousands of offenders. The courts have even 

threatened some state officials with fines and jail terms for noncompliance 

with orders to relieve prison conditions. 

Now there are many areas on the Federal level that are being pursued in 

an effort to address this national problem. Federal Prison Industries, for 

example, on whose board [Assistant Attorney General] Rick Abell serves, is 

looking into ways to improve and expand prison industries with a goal to 

drastically reduce the number of repeat offenders. From this program we hope 

the prisoners will learn a trade and earn some money, so while still in 

prison they can better pay fines and penalties and especially restitution to 

victims of crime. Later, when released from prison, they can return to 

society with some funds and perhaps be better able to resist the temptation 

to return to the predatory life of crime. • 
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We are also trying to help state and local officials address their 

prison and jail capacity problems through our construction information 

exchange program. This program was dev~loped by the Office of Justice 

Programs/National Institute of Justice for the purpose of centralizing and 

sharing information about constructing prisons and jails. This program gives 

officials who built the prisons and jail facilities an opportunity to share 

their success stories with their colleagues in other states so that they can 

learn from each other and avoid repeating past mistakes. Through the 

Na~ional Information Exchange, the Federal government is the resource, while 

the state and local officials are the experts. I think very much in keeping 

wi th the spirit of the Federalists, the states thereby are able to perform 

their rightful role, their intended role as the great laboratories of 

experimentation . Our agency is also involved with the Federal program to 

transfer or convey to the states surplus real or related personal property to 

help state and local correctional agencies in coping with prison and jail 

capacity problems. In addition, OJP's Bureau of Justice Assistance, along 

with NIJ, is helping states with problems with their technical assistance 

programs. 

In spite of our prison capacity problems or perhaps, to some extent, 

because of high prison capacity, we have seen that BJS's National Crime 

Survey reveals that the rate of violent crime in America has fallen 

substantially during the 1980's after having risen moderately throughout the 

1970's. We are making progress. In looking at our prison capacity problems 

and punishment for criminal offenders, it is perhaps also important to 

consider the statistics for actual time served in prison. In 1983 the 

• prisoners released from state prisons had served a median of one year and 

seven mouths, including credit for jail time. By offense, the median time 
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served for those released was: murder--six years and seven months; 

manslaughter--two years and eight months; rape--three years and eleven 

months; robbery--two years and six months; aggravated assault--two years; 

burglary--one year and five months; larceny--one year; auto theft--one year 

and three months; forgery, fraud and embezzlement--one year and three 

months. Those released from prison to the community who had received a 

maximum sentence of life in prison had a median time served of ten years and 

nine months. The median time served of one year and seven months for all 

offenses is just about what prisoners have been serving since 1926. But this 

stability, for those released over time, is quite remarkable because today's 

prison population is considerably more violent than that of the past. In 

1982, one-third of all exiting prisoners had been convicted of a violent 

crime. In 1933, it was one-fifth. Yet median time served in 1982 was 

actually one month less than in 1933. So for this to be the case, 

crime-for-crime, offenders must bu serving less time than they did before. 

Later on this morning I will participate in a small way in the workshop 

on public opinion about the crime and punishment severity report of the 

national survey, the very important study that Chris Dunn and Joseph Jacoby 

performed at Bowling Green State University and which Joe Bessette [Deputy 

Director] and others at BJS have been praising at this conference and 

elsewhere. Now for those of you who won't be able to attend that workshop, 

and I understand there's two going on at the same time so there's some 

competition for it, I would encourage you to get a copy of the executive 

summary of the report which may be available in the packet. The data 

certainly underscores the discrepancy between what the public believes are 

appropriate punishments and the punishments that are actually received. 

• 

• 

• 
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Because BJS supported this research, a nationwide press release was 

distributed yesterday by the department giving information about the national 

survey. I know for a fact that newspapers around the country have already 

had stories appearing in their papers about the survey, and I would expect 

many more to fol'low. This project is just one example of how the Bureau of 

Justice Statistics has Deen successfully reaching out, particularly in the 

last few years under the stewardship of Steve Schlesinger [Director, BJS], to 

every state and local government across the country to disseminate the latest 

statistical data on issues relating to criminal justice at all levels of 

government. 

Now as you are aware, President Reagan and the administration are 

diligently working to find ways to reduce the Federal deficit. But a major 

criterion used when determining whether or not the Federal government should 

continue a program is whether or not that function can be performed at the 

state level. Quite appropriately, all Federal expenditures should be 

evaluated through the prism of federalism. 

The work accomplished through BJS can only be performed on a national 

level. None of the states has the capability to collect statistics from all 

the other states, analyze and publish data, and disseminate to all the other 

states. I want to add that inasmuch as BJS is one of the main components 

within the Office of Justice Programs, I know that the Assistant Attorney 

General [Richard Abell] takes particular pride in the volume of top quality 

work that is accomplished by such a relatively small number of people in a 

relatively small agency using a relatively small amount of Federal funds. 

Their successes have been impressive and to have done it with the limited 

• resources, although the budget has been rising, but still limited resources, 
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• has been somewhat of a Washington success story. In addition to collecting, 

analyzing, publishing and disseminating statistical information on crime, BJS 

provides financial and technical reports to state statistical and operating 

agencies, and I suppose that many of you are directly familiar with these 

important services. It analyzes national information policy on issues such 

as privacy, confidentiality, and security of criminal justice data and 

interstate exchange of criminal records. The Bureau has developed more than 

two dozen data collection series using a variety of methods including 

household interviews, censuses, sample survey of criminal justice agencies, 

prisoners and inmates, and compilations of administrative records. During 

the last fiscal year, 1986, BJS prepared and disseminated 34 reports and data 

releases. So to me, there is no better example than BJS to show how Federal 

funds can be used effectively to reach out to all sectors of the government ~ 

and public. It gathers information and informs the public, enabling all of 

us to better understand the legitimate needs, problems, and solutions within 

the criminal justice system. 

This conference is ce':tainly one of the valuable tools that BJS is using 

to gather information. The task for us in the next couple of days is perhaps 

best illustrated by a little veree from the poet, William Gilbert. 

"My object all sublime 
I shall achieve in time 
To make the punishment 
Fit the crime." 

I will be waiting to hear about your deliberations from Steve 

Schlesinger and I know that Rick Abell would have welcomed your thoughts 

directly as well. You are the professionals at the cutting edge of a 

monumental public policy debate. Your work will have consequences and I'm • 

sure you will do it quite well. 
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• Introduction 

The increasing demand for space in prisons is mostly a 

reflection of recent changes in punishment policies. By 

increasing statuatory minimum sentences, reducing discretionary 

parole release, and imposing mandatory sentences, the states and 

the federal government have ~ucceeded in imprisoning offenders 

for longer periods. There is considerable uncertainty 

surrounding the benefits of this costly policy change--co&tly for 

both imprisoned offenders and the taxpaying public. We cannot 

resolve that uncertainty here; but we can advance the discussion 

on ~hy we punish in the ways and amount we do. \-Ie can help to 

answer the questions: What does the public want our courts to do 

~ with criminal offenders, and what does the public think will be 

accomplished by punishing those offenders in various ways? 

There is ambiguity over the purposes prison sentences (for 

that matter, any form of punishment) ought to serve. Does the 

public want criminals to suffer for what they have done? 

retribution completely dethroned rehabilitation, in the mind of 

the public. as the major purpose of punishment? What about 

deterrence? Host discussion about deterrence has centered on the 

death penalty. Does the public believe a prison sentence 

deters--either the offender who serves the sentence or 

prospective offenders? 

1s there consensus on the form and amount of punishment that 

~ 
ought to be imposed for specific offenses? What things about a 



crime do people consider important in cnoosing a punishment and ~ 

in determining the reason for punishing offenders? 

The study reported here is designed to help answer these 

questions. 

The Survey 

Between August and October 1987 we conducted a public .... 

opinion survey of American adults. This survey of a national 

sample of 1,920 adults, was conducted by telephone by the 

Population and Society Research Center of Bowling Green State 

University. The Center used a Microcomputer-Assisted Telepnone 

Interview procedure to carry out this survey. This procedure 

involved programming a set of microcomputers to dial the 

~ respondent's phone number and present eacn question in turn to 

the interviewers, wno read the qUestion from the screen and 

recorded tne responses directly on the computers. Interviews 

lasted an average of 30 minutes apiece. 

The Respondents 

The interview sample were selected from two computerized 

telephone lists purchased from a commercial sampling firm. One 

list was stratified to be representative of all states, while one 

list was intensively sampled areas of the country with high 

concentrations of minority residents. About 1,200 respondents 

came from the first list and 720 from the second. The second 

list was required to obtain a large enough sample of minority • 
- 2 -



• respondents to permit intensive analysis of their responses • 

After the respondents were told the 'purpose of the study 

they were asked several demographic questions. Table 1 presents 

the distribution of characteristics of our respondents and 

compares this distribution to the U.S. population. As Table 

shows, the interview sample fairly well approximates the age, 

income and regional distribution of ',he adult U.S. population; 
~. 

but deviates somewhat on sex, race and educational attainment. 

Females are overrepresented in the sample, which is most likely a 

reflection of the higher proportion of females who are at home 

and available to answer the telephone. Blacks and other 

non-whites are overrepresented in the sample, due to our 

intentionally oversampling geographical areas with high 

• concentrations of non-whites. Finally, our sample is, on the 

Whole, better educated than the U.S. population, with college 

educated people overrepresented and people with less than a high 

school diploma ungerrepresented. 

To correct for the disparity in the sex, race and education 

distribution of the interview sample, relative to the adult U.S. 

populetion, we have weighted cases in the sample on these three 

characteristics. The distribution of responses to our questions 

should, therefore, closely approximate the attitudes of a 

representative cross-section of American adults. 

Factorial Design' 

Each respondent was presented with eight short crime 

• 
- 3 -



scenarios or vignettes. These vignettes contained information • about the type of crime, the amount of harm, and characteristics 

of the offender and victim. Each vignette was uniquely 

constructed by computer from a set of dimensions and levels 

within dimensions (see Appendix A). For example, the computer 

would first select one choice (or level) from within the 

dimension "Offender Age." In our design there were eight possible 
",' 

choices. Let's say in one case the computer randomly chose "28 

year old,". Next the computer would choose from the dimension 

"Offender Sex". Here the choices were either male or female. 

Let's say in this case the computer chose "male". The third 

dimension was "Crime Type". Our design included 24 different 

offenses, including a variety of larcenies, burglaries, 

robberies, assaults, forcible rapes, drug offenses, and drunk • driving offenses. 

The computer would randomly select one of these crime types, 

append the type to the information about offender age and sex 

previously selected and then select levels from dimensions 

characterizing the victim and the offender's prior criminal 

record. 

The dimensions included in this study are, with few 

exceptions, "legally relevant variables"--characteristics which 

judges and parole boards may consider when evaluating a case for 

sentenCing or parole. The major exceptions are offender and 

victim sex, which we included to make the scenarios more 

believeable. We knowingly excluded characteristics which are • 
- lj -



• probably important to the public in evaluating a case for 

punishment (e.g. socioeconomic characteristics of offender and 

victim), but which could not legally be part of the sentencing 

decision. We did decide to include sex of offender and victim, 

because we believed that respondents would find it easier to 

imagine a "male" or "female" rather than a "person" committing ~n 

offense. We were also interested in the effect of offender's and 

victim's sex on attitudes toward punishment. 

The construction of each vignette involved selection of one 

level from each of twelve dimensions. Though each vignette was 

only a short paragraph, the number of possible unique 

combinations of elements exceeded 1.5 billion (i.e the product of 

the number of levels in all dimensions) . 

• This "factorial design" has three major advantages over 

traditional survey models. First, it permits inclusion of far 

more experimental conditions for subjects to evaluate than a 

traditional interview schedule design, in which all respondents 

are asked an identical set of questions. 

Second, the random selection of vignette elements avoids a 

common obstacle encountered in most research in criminal 

justice--high levels of correlation among the independent 

variables. Typically characteristics like number of prior 

offenses and age are so highly correlated that it is difficult to 

determine which one is most important in some deciSion makerfs 

disposition. Factorial design eliminates this intercorrelation 

• problem by randomizing combinations of elements. The selection 

- 5 -



of one offender characteristic has no bearing on the selection of • sub~~quent characteristics. 

Our interview design deviated slightly from a completely 

randomized design; we excluded a small number of specific 

combinmtions of levels because they would not occur in real 

1 i fe • For example, if the offender's age was 14, we did not 

permit him or her to have a criminal history involving six prior 
-: 

convictions for violent offenses. We chose to accept the low 

intercorrelations these exceptions would 'introduce in exchange 

for preserving the realism of vignettes. 

The third major advantange of a factorial design is that it 

permits determination of the relative importance to the 

respondents of all the different elements included in all the 

dimensions. For example, in analyzing the responses we should be • able to compare the importance or weight attributed to an 

offender's age, say, relative to the amount of injury sustained 

by the victim in the respondents' decision of how long the 

offender's prison sentence should be. 

In relation to each vignette, respondents were asked a 

number of questions to solicit their opinions regarding the 

seriousness of the offense, the appropriate penalty and the 

reasons for selecting the penalty. 

Crime Seriousness 

To facilitate comparison with national data, the 

Sellin-Wolfgang offense seriousness rating scheme was selected. 

• 
- 6 -



• This procedure involved asking the respondent to give a number 

representing the seriousness of an offense relative to a standard 

offense with a specific score (i.e. "What number would you give 

this situation [just described] to show how serious YOU think it 

is compared to the bicycle theft with a score of 10?"). We 

replicated much of the methodology of the National Survey of 

Crime Severity (NSCS), in which some 52,000 people were surveyed 
., 

by the Bureau of the Census in 1977 as a one-time add-on to the 

National Crime Survey. 

Our procedures differed in several important ways from the 

NSCS: 

1. In the NSCS respondents were int2rviewed mostly 

• face-to-face; our interviews were conducted by phone. 

2. The NSCS included the crime severity questions as part of a 

victimization survey, to which many respondents had replied 

one or more times before; our study of crime seriousness 

and punishment preferences did not include questions on 

victimization and involved only one contact with each 

respondent. 

3. In the NSCS only the type of offense and the amount of loss 

or harm was given; we included information about the 

offender and victim. 

4. In the NSCS respondents each rated the seriousness of 26 

crimes chosen from a set of 206 offenses; our respondents 

• each gave opinions about eight offenses chosen from a set 

- 7 -
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of ;4 crimes, most of which were taken from the NSCS. 

Despite these differences, our methods approximated the NSCS 

sufficiently closely to produce quite comparable results. 

Punishment Preferences 

After a respondent rated the seriousness of a vignette, he 

or she was asked a series of questions to determine the 

respondent's preference for ·the punishment the offender should 

receive, if the offender were caught and convicted. Rather than 

make the offender choose one punishment from memory or from a 

list, we offered, serially, all the commonly available 

punishments".-incarceration, probation, fine, restitution and (for 

homicide offenses) the death penalty. From this list, 

respondents could choose as many types of punishment as they 

wished. If they chose incarceration, they were offered the 

choice of continuous or periodic sentences and asked how long the 

prison or jail sentence should be. If they chose a fine, they 

were asked how large the fine should be. For one of the 

vignettes respondents were asked what impact on the economic 

well-being of the offender they intended the fine to have. 

Purpose of Punishment 

For two of the eight vignettes ~ach respondent was asked a 

series of questions to elicit the reason he or she had selected 

the particular punishment for that offense. The overall length 

of the interview obviated including these questions for every 

vignette. 
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---- ------------------------

The most common contemporary purposes of punishment were 

phrased in nontechnical language--deterrence (special and 

general), rehabilitation, retribution, desert, incapacitation, 

religious morality, and boundary setting. The respondent was 

asked how important each of these purposes was in his or her 

selection of the punishment for that particular offense. 

~ . 
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Results 

Crime Seriousness 

A major concern of this study was whether it would be 

possible to add information to the crime vignettes used in the 

National Survey of Crime Severity without confusing respondents 

in their task of rating crime seriousness. In Table 2 our 

repondents' crime seriousness scores are compared with the scores 

for comparable offenses in the NSCS. 

The first and perhaps most important observation regarding 

these offense seriousness scores is that they are ranked 

according to commonsensical notions about crime seriousness: The 

more money taken in a theft, the higher the average seriousness 

score; the more severe the injury resulting from an assault, the 

higher the seriousness score. 

The comparison between our survey and the NSCS results shows 

clear similarities between the two sets of scores. Within each 

offense type (e.g. larceny, assault, etc.) offenses are rank 

ordered identically in both studies. The major difference is 

that our respondents gave consistently lower scores for all 

offenses. The reason for this difference is not clear. 

Punishment Type 

All Offenses 

- 10 -
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The most preferred punishment type, over all offenses, is a 

• jailor prison sentence. Some 71 percent of respondents chose 

that sentence. People tended to combine other types of 

punishment with imprisonment. Probation (30 percent of 

responses), a fine (2q percent) and restitution (35 percent) were 

common "add-ons". It is clear, however, that these alternatives 

to imprisonment were not generally preferred as substitutes for 
... 

imprisonment. As Table 3 shows, probation was selected as the 

most severe penalty in only 17 percent of all cases. Fines and 

restitution were chosen as the most severe penalty in only 4 

percent of all cases. 

The death penalty was an optional choice for only three of 

the 24 offense types--the homicides associated with assault, 

• robbery and forcible rape offenses. Capital punishment was 

chosen as the preferred penalty by 36 percent of respondents who 

were offered vignettes with homicide offenses. 

Punishment Type By Offense Type 

There was considerable variability of the preferred form and 

amount of punishment according to the type of offense. With only 

one exception--pettit larceny of property worth $10--the majority 

of respondents favored a prison or jail term for all offenses 

(see Table 4). Imprisonment is more strongly favored for violent 

sex offenses than for any other category of offenses; all the 

forcible rape offenses elicited imprisonment as the preferred 

punishment from over 94 percent of respondents. 

• 
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Within offense categories imprisonment was uniformly more 

strongly favored for more serious offenses; for example 78 

percent favored a prison term for larceny of property worth 

$10,000, compared to 55 percent favoring a prison term for a 

larceny of $50 worth of property. This pattern is consistent 

across all offense types. 

The death penalty, reserved for three homicide offenses, was 

most preferred (42 percent) ~or forcible rapes resulting in 

death, compared to robberies resulting i~ death (37 percent) and 

fatal assaults (30 percent). 

Repeating the pattern over all offenses, no alternative to 

imprisonment was preferred ove~ imprisonment as the most severe 

penalty for any offense (see Table 5). The most popular 

application of probation as the most severe sanction was for a 

$10 larceny (35 percent), $10 burglary (33 percent), and cocaine 

use (35 percent). Even in these cases imprisonment was by far 

more commonly chosen as the most severe punishment type an 

offende~ should ~eceive. Fines and restitution did not exceed 20 

percent--for the $10 larceny--of the most severe punishments for 

any offense. 

Sentence Length by Offense Type 

The average prison sentence lengths presented in Table 6 are 

remarkable for their magnitude. The shortest average sentence 

for any offense--for burglary of a building netting $10--earned a 

27 month prison sentence. Drunk driving without an accident 
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received an average sentence over 27 months. 

At the other extreme were the violent assaults resulting in 

the death of the victim. When sentences of "life" and "death" 

were included (as 40 year sentences), the average sentences for 

the three fatal assaults was between 30 and 35 years. 

Within each category of offenses--property theft, burglary, 

robbery, etc.--there is a consistent pattern of more harmful 

offenses receiving longer a~~rage sentences. 

Despite this pattern, the dispersio~ of these sentence 

preferences a~ong respondents is high. Standard deviations are 

greater than the sentence lengths themselves for three-fourths of 

the offense types, indicating that there is little agreement on 

the most appropriate sentence length for any given offense. 

People agree on which offenses should be more severely punished, 

and that the punishment should usually involve imprisonment, but 

they do not agree on the length of the prison ter~. 

Sentence Length and Offense Seriousness 

This is the first national study to combine both the Sellin­

Wolfgang offense seriousness rating sche~e and a measure of 

preferred punishment. For each offense type respondents gave 

both an offense seriousness score and, if they chose a prison 

term, a preferred length of confinement. In Table 7 the means 

for these two measures are presented together by offense type. 

The arithmetic mean or average is given for sentence length, 

while the geometric mean is given for the seriousness score. The 
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geometric mean is the antilog of the sum of the logs of the 

seriousness scores. The geometric mean is the appropriate 

measure of central tendancy for ratio scale scores, and tends to 

reduce the effect on the mean of outliers in the distribution. 

Examination of the rank ordering of sentence length and 

serio~sness score shows that offenses were ranked identically on 

both measures through the first 11 offenses. There is some 

variability in the rank ordering below that, though the overall 

pattern is that offenses with higher aver~ge sentence lenghts 

were also viewed as being more serious. 

The bivariate correlation between sentence length and 

seriousness underscores the strength of this relation. Fully 92 

percent in the variation in sentence length is explained by 

variation in offense seriousness, when only the means of these 

two quantitie~ are considered. [Hote that this analysis does not 

consider variation among respondents. The correlation 

coefficient of these two variables across respondents is much 

10wer--.34.] P~ople want non-serious off~nses punished with 

shorter sentences, and serious offenses punished with longer 

sentences. 

Respondent Characteristics 

Respondents do vary somewhat systematically on the type and 

amount of punishment they prefer according to their personal 

characteristics (see Table 8). Young adults are slightly less 

punitive than older adults. Respondents in the 25-3~ age range 
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were less likely to choose imprisonment than are 65-74 

year-olds. Among those who did choose imprisonment, 35-44 

year-olds chose sentences 10 percent below average, while 55-64 

year-olds chose sentences 13 percent above average (see Table 9). 

Male and female respondents did not vary significantly on 

the types of sanctions they chose or on the lengths of prison 

sentences. 

Sentence types and lengths varied in interesting ways 

according to the race of respondents. Whites were more 

supportive of applying the death penalty, but otherwise they were 

no more punitive than black respondents. Whites and blacks chose 

other penalties in about equal proportions and gave nearly equal 

pris0n sentence lengths. 

Respondents with less education tended to favor imprisonment 

more than those with more education. Sentence lengths varied 

irregularly with educational attainment. Respondents ·with the 

most education favored the shortest sentences. 

Neither choice of sanction type nor average sentence length 

varied significantly by family income. The same was true of 

geographical region. 

Offender and Victim Age and Sex 

The Vignettes contained a variety of kinds of information 

about the offender and victim. Among these characteristics were 

the age and sex of offender and victim. Very young offenders 

were treated relatively leniently by the respondents: 14-year-old 
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offenders were more likely to receive probation (~6 percent) than 

a sentence of imprisonment, though 38 percent of the respondents ~ 

favored imprisonment even for these young offenders. Among other 

age groups, younger (18-year-olds.) and the oldest (65-year-old) 

offenders were slightly more likely to be granted probation. 

Sentence length (see Table 12) varied little by age of offender, 

except that 1S-year-olds received sentences about 12 percent 

below average. 

The evidence from our respondents indicates that, even when 

sexual assaults are removed from the analysis, male offenders are 

viewed as requiring more punitive sanctions than are female 

offenders. Hales are more likely to be recommended for a prison 

sentence and to receive sentences which are 12 percent longer 

than sentences of females. 

Though the variation of sanction types by age of victim was 

significant, there was no clear pattern of change by age. 

Vari~tion of sentence length by age was clearer: Offenders who 

victimized the youngest (age 1~) and oldest Cage 75) victims 

received the longest sentences. 

The finding of more severe sanctions for male than for 

female offenders, reported above, was reversed for sex of 

victim. When sex offenses were excluded from the analysis, 

offenders who victimized females were viewed as requiring 

slightly more punitive sentences than those whose victims were 

male. 

Differences by sex and age of victim and offender in 
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preferences for the death penalty were significant only for 

offender characteristics. Youthful offenders (age 14 and 18) and • females were seen as less appropriate for exe~ution than were 

older offenders and males. No significant differences existed by 

age and sex of victim. 

Offender's Personal Background 

Information was included in the vignettes on the offender's 
~ 

employment history, mental condition, and use of alcohol and 

drugs. All three of these issues were important for respondents 

in their determination of the type of punishment offenders should 

receive, though not for the prison sentence lengths they chose 

(see Tables 11 and 13). 

Offenders who earned their living mostly through crime more 

• often received prison sentences than did employed or unemployed 

offenders. Offenders who were identified as having a mental 

illness were less likely than other offenders to receive 

imprisonment. Offenders who committed their crimes to buy drugs 

were slightly more likely to receive prison terms than were other 

offenders. 

Offender's Criminal History 

Four typesm.information were given regarding the prior 

criminal record of offenders: Prior convictions for violent 

offenses and for property offenses, number of previous prison or 

jail sentences, and total time spent in prison in all previous 
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sentences. All of these characteristics were related to 

punishment types and prison sentence lengths. • There was a consistently increasing proprotion of offenders 

who received prison sentences as the number of prior convictions 

increased. This pattern was less marked for both the number of 

previous prison sentences and total period previously 

imprisoned. Sentence length was ~ost affected by extremes of 

numbers of convictions, previous prison sentences and lengths of 

previous imprisonments. The greatest of these effects was for 

offenders who had served a total of 10 years in prison on 

previous convictions. The average sentence for these offenders 

was 26 percent above the overall average. 

Our respondents, overall, chose quite punitive sanctions. 

Having done so, the distinctions they drew among offenders, based 

on prior criminal record, were not large. • 
Analysis of "Legally Relevant Variables" 

Courts and parole boards may legally consi~er only a limited 

range of characteristics in their deliberations regarding the 

appropriate sentence to apply. Among the characteristics they 

may consider are the present offense, criminal history, 

employment record, drug and alcohol abuse. They may not 

generally base their decisions on such qualities as age, sex or 

race. We have therefore isolated the "legally relevant 

variables" in the study and performed a multiple regression to 

determine the relative importance of these variables in the 

• 
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process of choosing prison sentence lengths. The results are 

presented in Tables 14 and 15 • 

• All the variables in the analysis, with the exception of the 

offense seriousness score, were categorical. We constructed 

"dummy" variables from these categorical variables. The dummy 

variables have a value of 1 if the characteristic is present, and 

zero if it is absent. Through the dummy multiple regression we 

can compare -the relative importance of these characteristics. In 
~ 

dummy regression for each original variable one value is chosen 

as a reference category and excluded from the analysis. All 

regression coefficients are then compared to this reference 

category. 

Because all the standardized regression coefficients (beta) 

for the dummy variables are "standardized", with mean of zero and 

• standard deviation of 1, we can interpret their relative absolute 

size as indicating their relative importance. In Table 14 the 

regression coefficients are grouped by dimension, so that the 

relative importance of levels within dimensions can be 

evaluated. 

Table 14 reveals that, among offense types the fact that an 

offense was a larceny has the greatest (negative) influence on 

sentence length. Regarding employment record, only if the 

offender earned a living through crime, did employment have a 

significant impact. All the alcohol and drug abuse categories 

had about the same (positive) impact on sentence length. Among 

the prior criminal record categories, only categories at the 
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extremes of each range had a significant impact: presence of no 

prior convictions for property offenses, six property offense • convictions, 6 jail sentences and total length of jail sentence 

of ten years. 

In Table 15 all levels of all legally relevant dimensions 

are rank ordered by the magnitude of the absolute value of the 

standardized regression coefficients. By far the most important 

variables are the offense types, most of which are listed above 

any other variable. Offense seriousness is th~ next most 

impqrtant variable. The rest of the viriables do make a 

statistically significant contribution to sentence length, but 

that contribution is only 5-10 percent as large as the 

contribution of offense type and seriousness. 

In sum, among the legally relevant variables, offense type 

and seriousne~s are by far the most important considerations in ~ 

determination of sentence length. All the legally relevant 

variables together explain 59 percent of the variation in 

sentence length. 

Purposes of Punishment 

After respondents chose the type and amount of punishment 

for a vignette, they were asked why they chose that punishment. 

More precisely they were asked eight questions where the common 

contemporary purposes for punishment were described. For each 

purpose they were asked whether that purpose was "very important, 

somewhat important or not at all important" in their selection of 

• 
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>, the punishment for that case. 

• Purposes Across All Offense Types 

The purpose designated as "very important" in the largest 

proportion of cases was special deterrence (79 percent), closely 

followed by boundary setting (78 percent). Rehabilitation (72 

percent), desert (70 percent), general deterrence (69 percent), 

incapacitation (58 percent), morality or religion (~8 percent) 
.,-

and retribution (25 percent) followed in that order (see Table 

16) • 

The difference in response preferences to desert and 

retribution may be due in part to the way these two purposes were 

worded. Respondents clearly preferred to "give the offender what 

he deserves" (desert) rather than to "get even with the offender 

by making him/her suffer for wbat be/sbe has done" (retribution) • •• Respondents made a number of informal comments on their aversion 

~o "suffering", and appeared to be more willing to impose some 

abstract "desert" than to confront the fact that punishment for 

crimes in our society does indeed involve suffering. 

On the policy-relevant issue of what the public wants from 

our syste~ of punishing criminals, they are very demanding. They 

want it all! Only morality and retribution failed to be rated as 

"very important" in more than half of the responses. 

Purpose of Punishment by Offense Type 

The variation in preferred purpose of punishment by offense 
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type is displayed in Table 17. Though popular for all types of 

offenses, special deterrence and boundary setting were both most 

often considered to be "very important" for fatal drunk driving • 
offenses. 

Rehabilitation was seen as most appropriate for arson, 

cocaine use and drunk driving. These choices reveal an apparent 

logical connection between offenses that are often thought to be 

caused by pel'sonality defects which might respond to treatment. 
-,. 

Desert tended to be selected as "very important" for the 

more serious offenses within most offense categories, as did 

general deterrence. Wholesale distribution of cocaine and the 

fatal drunk driving offenses most often had general deterrence 

highly rated. 

Incapacitation was empnasized most for serious assaultive 

offenses, while morality or religion was most important in • non-fatal forcible rape offenses. 

Finally, retribution, though not generally favored by the 

respondents, was most likely to be emphasized in serious 

assaults. 

Purpose of Punishment by Punishment Type 

All purposes of punishment were significantly associated 

with the types of punishment. In Table 18 the percent of 

responses indicating each purpose was "very im~ortant" is 

presented according to the most severe punishment selected for 

each offense •. Here we can see that incapacitation was the 
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purpose most often sought for punishment involving imprisonment. 

Ninety-one percent of respondents who indicated incapacitation 

• was very ~.mportant chose- to imprison the offender. There was 

little variation among the other purposes regarding the choice of 

i m,p r i son men t • 

Probation was most favored by respondents who emphasized 

rehabilitation, and least favored by respondents who emphasized 

incapacitation. Fines and restitution were also least favored by 
.,. 

incapacitation-oriented respondents. 

Purpose of Punishment and Prison Sentence Length 

The attitudes of respondents toward purposes of punishment 

were related to the prison sentences they chose (see Table 19). 

There is a clear connection here between favoring retribution and 

• opposing special det~rrence and rehabilitation. Respondents who 

decmphasized these latter two purposes assigned much longer 

sentences than any other group of respondents. 

For six of the eight purposes, there was no clear pattern of 

change in sentence lengths, as support for each purpose changed. 

For these six purposes, the shortest sentence was assigned by 

people who said the purpose was "somewhat important". Only 

general deterrence and rehabilitation have consistent patterns of 

change in sentence length with support for those purposes: 

Sentence length increases with support for general deterrence and 

decreases dramatically with support for rehabilitation. 

The large differ~nces in sentence lengths among respondents 
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who subscribe to different philosophies of punishment accounts 

for much of the variation in sentencing. This issue will be 

continued in the multivariate analysis to follow. • 
Purpose of Punishment by Respondent Characteristics 

The popularity of the different philosophies of punishment 

varies with some characteristics of respondents (see Table 20). 

Female respondents and black respondents rated every purpose 
.... 

hig~er than male and white respondents respectively. In addition 

special deterrence is most popular with people who le~s education 

and lower income. 

Boundary setting is emphasized more by older people, those 

with less edueation, and lower income, and residents of the 

South. Rehabilitation varies in popularity by age, education, and 

income, but not according to any pattern. 

Desert is favored by older respondents, blacks and • • 
Hispanics, people with between junior high and high school 

education, and people with working class incomes. 

General deterrence receives most support from older people, 

blacks, people with junior high education, and those with the 

lowest il1come. Incapacitation is favored more by older 

respondents, people with less education, and the lowest incomes. 

Morality is most favored by the older respondents, blacks 

and Hispanics, and lowest income respondetlts. Retribution is 

most popular among blacks, those with junior high to high school 

education and lower incomes. 
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, 
Hult~variate Analysis Including All Variables 

Previously we presented a multivariate analysis in which 

• only legally relevant variables were included. Here we present a 

Similar analysis in which all the characteristics of respondents, 

offense, offender and victim are included, to determine their 

relative importance in determining the length of prison sentences 

chosen by respondents. 

The results of this mUltivariate analysis, are presented in 
~'. 

two ways. In Table 21 the regression coefficients are classified 

by dimension. In Table 22 all variables with statistically 

significant betas are presented in the rank order of the absolute 

magnitude of their betas. 

These results are nearly identical, for the legally relevant 

variables, as the earlier multivariate analysis that contained 

• only those variables . Here, no offense category is substantially 

more influential than the other categories. Making a living 

through crime is the only significant employment category. 

Mental illness has a significant po~itive impatt, as do all the 

alcohol and drug abuse categories. Few of th~ criminal history 

variables had significant impacts: One prior conviction for 

violent offenses, six prior prison sentences, 10 years in 

prison. 

Offender's and victim's age and sex were all influential, 

with victim's age having the greatest weight among these 

characteristics • 
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,- Among the characteristics of respondents, age and sex were 

not significant influences on sentence length. Whites and 

Hispanics gave significantly lower sentences than blacKs. Three 4It 
of the education categories were significant: Junior high and 

some high school (negative) and some college (positive). Most of 

the income categories had significant (negative) impacts. 

Among the questions regarding the importance of eight 

purposes of punishment, all the "most important" response 

categories, except speciar deterrence, were associated with 

significant impacts on sentence length., Five were 

positive--retribution, morality, general deterrence, desert, and 

boundary setting. Two were negative--incapacitation and 

rehabilitation. 

Finally the relative importance of all offense, offender, 

victim and respondent characteristics was evaluated (Table 22). 

Offense type, again is the most important category, followed by 

offense seriousness and victim's age. After that the rank 

ordering becomes a mixture of offender, victim, and philosophical 

concerns with regression coefficients no more than 20 percent as 

large as the betas for offense types. 

The square of the multiple correlation coefficient (R 

square) indicates that, altogether, these variables account for 

63 percent of the variation in sentence length. Including all 

the variables that were not "legally relevant" increased the size 

of the R-square, or the explanatory power of the statistical 

model, by only four percent. Despite the variation among 
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.- individuals, the question of sentence length boils down to 

qualities intrinsic to the offense--what kind of offense was it 

• and how much harm resulted • 

.. .. 

• 
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APPENDIX A 

Offense Scenario Dimensions and Levels 

Scenario Construction Procedures: 

1. One level is randomly selected from each dimension 
specified b€low •.. 

2. For each respondent. every dimension except the Offense 
Dimension is sampled with replacement (i.e. All 
characteristics, except offense type, can be repeated in 
scenarios posed to a &ingle respondent). 

3. Within each dimension--except Offender's Sex, Offender's 
Employment History, Offender's Ment~l Condition and 
Offender's Drug and Alcohol Abuse--every level has an equal 
probability of being selected for every scenario. Toe 
proportionate distribution of levels within the four 
excepted dimensions is specified below. 

4 • The computer is prohibited from choosing certain 
combinations of levels which are unlikely to occur in real 
situations (e.g. a female offender commi~ting a forcible 
rape) or are logically impossible (e.g. an offender who had 
never been convicted havi~g prior prison sentences). 

Offender's Ase Dime~sion 
1--Toe offender, a 14 year 
2--The offender, a 18 year 
3--The offender, a 22 year 
4--1he offender, a 28· year 
5--Tile offender, a 32 year 
6--The offender, a 45 year 
7--The offender, a 65 y,ear 
8--Tne offender, a BLANK 

Offender's Sex Dimension 
1--rnale, 
2--female, 

Offense Dimension 

old 
old 
old 
old 
old 
old 
old 

Larcenies 
1--stole property worth $10 from outside a building. 
2--stole property worth $50 from outside a building. 
3--stole property worth $100 from outside a building. 
4--stole property worth $1,000 from outside a building. 
5--stole property worth $10,000 from outside a ~uilding. 

(70%) 
(30~) 
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Burglaries 
6--broke into a building and stole property worth $10. 
7--b~oke into a home and stole $1,000. 

Robberies 
8--did not have a weapon. He/she threatened to harm a victim 

unless the victim gave him money. The victim gave him/her $10 
and was not harmed. 

9--threatened a victim with a weapon unless the victim gave 
him/her money. The victim gave him/her $10 and was not 
harmed. 

10--robbed a victim of $1,000 at gunpoint. The victim was 
wounded and required hospitalization. 

11--robbed a victim at gunpo~nt. The victim struggled and was 
shot to death. 

Assaults 
12--[INSERT ONE LEVEL FROM WEAPON DIMENSION) intentionally 

injured a victim. As a result, toe victim died. 
13--[INSERT ONE LEVEL FROM WEAPON DIMENSION] .intentionally 

injured a victim. The victim was treated by a doctor and 
was hospitalized. 

14--[INSERT ONE LEVEL FROM WEAPON DIMENSION] injured a victim. 
The victim was treated by a doctor but was not hospitalized. 

15--intentionally shoved or pushed a victim. No medical 
treatment was required. 

Forcible Rapes· 
16--forcibly raped a victim. No other physical injury occurred. 
17--forcibly raped a victim. As a result of physical injuries she 

died. 
18--forcibly raped a victim and forced her to perform oral sex on 

him. No othe~ physical injury occurred. 

Drunk Driving 
19--drove his/her car while drunk, but did not cause an accident. 
20--drove his/her car while drunk, and caused a traffic accident 

where a victim was killed. 

Motor Vehicle Theft 
21--stole a car worth $5,000 and sold it. 

Arson 
22--intentionally set fire to a building, causing half a million 

dollars worth of damage. 

Drugs 
23--sold cocaine to others for resale. 
24--used cocaine. 
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Victim's A~e Dimer.sion 
1--Tne victim was a 10 year 01 d 
2--The victim was a 14 year old 
3--The victim was a 20 year old 
4--The victim was a 30 year old 
5--The victim was a 45 year old 
6--The victim was a 60 year old 
7--The victim was a 75 year old 
8--Tne victim was a 

Victim's Sex Dimension 
1--male. 
2--female. 
3--BLANK 

Offender's Employment History Dimension 
1--The offender was unemployed for a long time, even though 

he/she had ~ried hard to get a job. 
2--The offender has never had a steady job .. 
3--Tre offender has held a good-paying job for several 

years. 
4--The offender makes his living mostly from committing 

crirr,es. 
5--BLANK 

Offender's Mental Condition Dimension· 
1--The offender had a serious mental iilness. 
2--BLANK 

Drug Dependence and Alcohol Abuse )imension 
1--The offender was under the influence of an illegal drug 

( 1 0 % ) 
( 10%) 

( 1 0 % ) 

( 10%) 
( 60%) 

( 10% ) 
(90%) 

when he/she committed the offense. (10%) 
2--The offense was committed to get money to buy drugs. (10%) 
3--The offender was drunk when he/she committed the offense.(10%) 
4--BLANK (70%) 

Offender's Prior Convictio~s for Assault Dimension 
1--!ne offender was never convicted before for a violent offense. 
2--The offender was convicted once before for a violent offense. 
3--The offender was convicted 3 times before for violent 

offenses. 
4--The offender was convicted 6 times before for violent 

offenses. 
5--BLANK 
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Offender's Prior Convictions for Prope~ty 

Offenses Dimension 
1--Tne offender was never convicted before for stealing money or 

property. 
2--The offender was convicted once before for stealing money or 

property. 
3--The offender was convicted 3 times before for stealing 

or property. 
!i--The offender was convicted 6 times before for stealing 

or property. 
5--BLANK 

Previous Incarcerations Dimension 
1--The offender had never be~n sentenced to jailor prison 

before. 
2--The offender had served 1 previous sentence 
3--The offender had served 3 previous sentences 
!i--The offender had served 6 previous sentences 
5--BLANK 

Length of Previous Incarcerations.Dimension 
1--(of or totalling) 6 months in jail. 
2--(of or totalling) 1 year in jail. 
3--(of or totalling) 3 years in prison. 
4--(of or totalling) 5 years in p~ison. 
5--(of or totalling) 10 years in prison. 
6--BLANK 

Weapon Used in Assaults Dimension 
1--used a gun to 
2--used a knife to 
3--used his/her fists to 
4--used a lead pipe to 
5--BLANK 

- 14 -
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Table 1. 

Characteristics of Respondents vs. U.S. Population 

Characteristic 
Percent of 
Respondents • Percent of U.S. 

Population (1985)* 

--------------------------------------------------------~---------------

Age 

Sex 

Race 

Education 

Family I:;ccme 

Region 

18-24 
25-34 
35-4l! 
45-54 
55-64 
65-7l! 

75+ 

Hale 
Female 

Hhite 
Black 
Other 

Elementary 
Junior High 
Some High School 
High School Grad 
Some College 
College Grad 
Post-Graduate 

Under $6,000 
$6,000-13,000 

$13,000-19,000 
$19,000-29,000 
$29,000-l!8,OOO 
$l!8,000-75,000 

Over $75,000 

Northeast 
Hid west 
South 
West 

12.9 
25.2 
19. 6 
14.2 
13. 8 
10.6 

3. 6 

36. 6 
63.4 

68.3 
25. 6 

6.2 

1.2 
2. 8 . 
8.6" 

31.5 
32.8 
, 5 • , 
8.0 

6.3 
'1.5 
, 5 • 2 
25.5 
25.8 
11.7 

II • 0 

19.3 
27.9 
36.3 
1 6 • lj 

,6.3 
24.0 
18. 1 
'2. 8 
'2.7 
9.6 
6.5 

48.7 
51.3 

84.9 
'2. , 
3.0 

5. 9 

1~:~ ~ 
38.2 
,6.3 
19.4 (College Grad +) 

6.5 
'2.9 
12.5 
, 9 • 8 
28.7 
19.6 (Over $1l8,000)' 

20.9 
24.8 
34.3 
20.0 

------------------------------------------------------------------------
*Source: U.S. Bureau of the Census, Statistical Abstract of the 

U.S., 1987. Washington, DC: U.S. Government Printing Office, 1986. 
W her e a p pro p ria t e, per c e n tag e s are bas e don per s.o n s 0 v era g e , 8 • • 



Table 2. 

Offense Seriousness by Offense Type: 
Comparison of Present Survey with National Survey of Crime Severity 

---Present Survey---- --------NSCS---------
Offense Geometric Ratio Geometric Ratio 

Mean Sccre Rank Mean Score Rank 
----- .. _------------------------------------------------~------------------

Property Theft and Damage 
Arson-$500,000 Damage 
Larceny of $10,000 
Car Theft-Sale-$5,OOO 
Larceny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 

Burglary Offenses 
Burglary-Home-$1,000 
Burglary-Building-$10 

Robbery Offenses 
Robbery Gun-Death 
Robbery-Gun-Hospital-$1,000 
Robbery-Weapon-No Harm-S10 
Robbery-Threat-No Harm-$10 

• 

Assault Offenses 
Assault-Death 

. Assault-Hospital 
Assault-Doctor 
Assault-No Injury 

Forcible Rape Offenses 
Rape-Death 
Rape-Oral Sex-No Other r~jury 
Rape-No Other Injury 

Drunk Driving Off~nses 
Drunk Driving-Death 
Drunk Driving--No Accident 

Drug Offenses 
Cocaine-Sold for Resale 
Cocaine-Used 

Modulus--Larceny of $1* 

220.699 
124.423 
123.169 
83.023 
57. 201 
4.9 . 655 
31.1\78 

133.506 
60.562 

629.941 
266.932 
178.402 
91.264 

441.672 
197.788 
140.023 

36.576 

738.754 
414.000 
390.661 

400.774 
95.940 

217.922 
89.125 

27.275 

8.09 
1\.56 
4.52 
3.04 
2. 10 
1. 71 
1 • 15 

4. 89 
2.22 

23. 10 
9.79 
6.54 
3.35 

16. 19 
7.25 
5. 13 
1. 34 

27.09 
15. i 8 
14. 32 

14.69 
3.52 

7.99 
3.27 

1. 00 

1 
2 
3 
4 
5 
6 
7 

1 
2 

1 
2 
3 
4 

1 
2 
3 
Ll 

1 

2 

487.652 
239.281 
236.771 
150.203 
78.473 
63.049 
37.777 

210.012 
70.559 

946.181 
460.007 
160.007 
144.752 

778.374 
261.435 
186.039 

32.167 

22.29 
'0.93 
10.82 
6.86 
3.58 
2.88 
1. 72 

9.60 
3.22 

43.24 
21 • 02 
7.31 
6.62 

35.57 
, 1 • 95 
8.50 
1. 47 

1155.335 52.80 

565.658' 25.85 

21.827 1.00 

, 
2 
3 
1\ 
5 
6 
7 

1 
2 

1 
2 
3 
4 

1 
2 
3 
4 

1 

2 

-----------------------------------------------------------~--~-------~---

:-
*The modulus was computed from the regreSSion of th~ log base 10 of the 
dollar amounts of the five larceny offenses on the geometric means of 
the seriousness scores corresponding to those offenses. The resulting 
regression equation was Y = 30.8113 X - 3.5362. When 1 is inserted for 
the value of X, Y = 27.275. 

I 
I 
I 



Punishment Type 

Table 3. 

Punishment Preferences Across All Offenses 

Percent of 
Responses Including 

This Punishment 

Percent of Responses 
Where This Was the Most 

Severe Punishment Chosen 

-------------------~----------------------------------------~--------,. 
Deathfl 36.4 36. 4 

Prison or Jail 71.4 71.4 

Probation 29.8 '6. 6 

Fine 24.3 3. 8 

Restitution 35.2 3.7 

*In these interviews, respondents could choose the death penalty 
for only three offenses (homicides); therefore the percentages 
presented regarding the death penalty are for responses about these 
offenses only. 

• 

• 

• 
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• 

• 

Ta0le 4. 

All Punishment Types Selected, by Offense Type 

---------Punishment Types Selected*-------­
J a 11 or 

Offense Type Death Prison Probation Fine Restitution 

Property Theft and Damage 
Arson-$500,OOO Damage 
Larceny of $10,000 
Car Theft-Sale-$5,OOO 
larceny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 _-

Burglary Offenses 
Burglary-Home-$1,OOO 
Burglary-Building-$10 

Robbery Offenses 
Robbery Gun-Death 37.1 
Robbery-Gun-Hospital-$1,OOO 
Robbery-Weapon-No Harm-$10 
Robbery-Threat-No Harm-$10 

Assault Offenses 
Assault-Death 
Assault-Hospital 
Assault-Doctor 
Assault-No Injury 

Forcible Rape Offenses 

29.7 

Rape-Death 41.7 
Rape-Oral Sex-No Other Injury 
Rape-No Other !~jury 

Drunk Driving Offenses 
Drunk Driving-Death 
Drunk Driving--No Accident 

Drug Offenses 
Cocaine-Sold for Resale 
Cocaine-Used 

81. 5 27 • , 
78. !J 28.2 
72.9 36. , 
67.7 3!J • 4 
62.3 33.5 
55.3 38.8 
45. 6 41.9 

80.7 31.4 
56.5 46. 8 

61.7 10. 6 
92. 1 22.5 
74.5 33.4 
72.2 32.9 

67.4 11. 6 
82.3" 29. 1 
78.3" 34.2 
55.4 39.5 

57.0 5. 0 
9!J.7 18. 8 
94. 1 21 . 9 

90.6 21 . 2 
54. 1 40.2 

89.9 27. 1 
57.9 49.0 

24. 3 39.6 
22.3 47. 7 
26.3 59.8 
17 . 9 43.9 
22.4 46 • 1 
24.0 49.6 
24 . 0 J.j8.5 

23.8 59. 6 
30.7 J.j7. 7 

6.8 16. 8 
22.5 47. 6 
26. 5 3!J.7 
31. J.j J.j5.2 

7. 6 '2. 4 
19. 9 42.J.j 
28.2 43. 9 
34 • 3 16. 7 

5.3 11 • 6 
19. 6 27.0 
19. 2 2!J. 1 

29.5 33. 6 
57. 8 8. 0 

35.4 7.8 
33. 9 7. 3 

------------------------------------------------------ ~---------------
Mean 36.4** 71.1.1 29.8 2!J. 3 35.2 

*Respondents were asked, serially, whether they thought the offender 
(if arrested and convicted) should be made to pay a fine, pay 
restitution, be placed on probation, be made to serve a jailor 
prison sentence, or (for homicide offenses) be given the death 
penalty. The entries in this table represent the percentage of 
respondents who chose each punishment type for each offense type. 
Respondents could choose as many punishment typ~s as they wished, 
so the rows do not add to 100 percent. . 

**Percentage of respondents who selected the death penalty was 
averaged over only those three (homicide) offenses for which "death" 
was an optional punishment. 



------------------------------------------

Table 5. 

Most Severe Punishment Preferred, by Offense Type 

---Most Severe Punishment Preferred*--
Jailor Fine or 

Offense Type Death Prison Probation Restitution 

------------------------------------------------~--------------------

Property Theft and Damage 
Arsoo-$500,OOO Damage 
Larceny of $10,000 
Car Theft-Sale-$5,000 
Larc~ny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 

Burglary Offenses 
Burglary-Home-$1,OOO 
Burglary-Building-$10 

Robbery Offenses 
Robbery Gun-Death 
Robbery-Gun-Hospital-$1,OOO 
Robbery-Weapon-No Harm-$10 
Robbery-Threat-No Harm-$10 

Assault Offenses 
Assault-Deati1 
Assault-Hospital 
Assault-Doctor 
Assault-No Injury 

Forcible Rape Offenses 
Rape-Death 
Rape-O~al Sex-No Other In~ury 
Rape-No Other Injury 

Drunk Driving Offenses 
Drunk Driving-Death 
Drunk Driving--No Accident 

Drug Offenses 
Cocaine-Sold for Resale 
Cocaine-Used 

.,. 

37. 1 

29.7 

111.7 

81.5 
78. 1.1 
72.9 
67.7 
62.3 
55.3 
115.6 

80.7 
56.6 

61.7 
92. 1 
74.5 
72.2 

67 • 4 
82.3 
78.3 
55. lj 

57.0 
9Ll.7 
94. 1 

9V).6 
51~ • 1 

11. 1 
12. 8 
19. 3 
23. 0 
23.0 
29.0 
34.6 

111.11 
32. 6 

1 • 2 
5. 6 

, 9. 5 
19. 2 

2.3 
1 J.j • 4 
16. 3 
28. 1 

0.9 
4. 3 
lj • 7 

6.7 
29. 4 

7.6 
35.3 

7.11 
8. 8 
7. 8 
9. 3 

11.1 • 7 
15 • 7 
i 9 • 9 

1.1 • 9 
11 • 0 

o • 1 
2.2 
6. 1 
8.7 

O. 6 
3. 2 
5. 3 

16. 6 

O. lj 

1.0 
1.1 

2.7 
16.5 

2.5 
6. 8 

*Respondents were asked, serially, whether they thought the offender 
(if arrested and convicted) should be made to pay a fine, pay 
restitution, be placed on probation, be made to serve a jailor 
prison sentence, or (for homici~e offenses) be given tne death 
penalty. The entries in this table represent the most severe 

• 

• 

pen a 1 t Y c h 0 sen am 0 n g a 11 pen a 1 tie s g i v e n bye a c.h res po n den t for •. 
each offense type. 



• 
Table 6. 

Mean Prison or Jail Sentence Length Preferred, by Offense Type 

Mean Sentence Standard Number of 
Offense Type Lengths' (Months) Deviation Responses 

-~---------~----------------------~-----~---------------~~-----------

Property Theft and Damage 
Arson-$500,000 Damage 
L~rceny of $10,000 
Car Theft-Sale-$5,000 
Larceny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 

Burglary Offenses 
Burglary-Home-$1,OOO 
Burglary-Building-$10 

Robbery Offenses 
Robbery Gun-Death 
Robbery-Gun-Hospital-$1,000 
Robbery-Weapon-No Harm-$10 
Robbery-Threat-No Harm-$10 

Assault Offenses 
Assault-Death 

~. 

99.9 
67. 8 
55.5 
5lJ • 8 
43.7 
37.4 
32.9 

53.4 
27.0 

365.2** 
123.4 

68. 0 
46. , 

76.7 
84.5 
76.7 
89. 8 
74.5 
59.0 
64.3 

72.4 
43.7 

161. 5 
129. 3 
91.0 
75. 1 

420 
532 
lJ20 
11115 
408 
379 
282 

442 
270 

548 
lJ82 
339 
406 

•
ASS aul t-Ho.spi tal 
Assault-Doctor 
Assault-No Injury 

349.5** 
92.7 
67.3 
112.8 

17 4.5 
109. 7 
100.2 
70.3 

536 
1146 
403 
239 

• 

Forcible Rape Offenses 
Rape-Death 
Rape-Oral Sex-No Otner Injury 
Rape-No Other Injury 

Drunk Driving Offenses 
Drunk Driving-Death 
Drunk Driving--No Aocident 

Drug Offenses 
Cocaine-Sold for Resale 
Cocaine-Used 

416.4** 
202. 1 
1 8 II • 9 

1111.2 
27.4 

126. 3 
66.5 

132."9 
17 3.3 
155. 3 

152.5 
53.8 

1112.9 
1011.1+ 

616 
529 
lJ89 

lJ86 
258 

1198 
262 

-------------------------------------------~----------~--------------

All Offenses 135.7 167.7 10,131 

*All sentence lengths over 110 years and all sentences of "life" 
were recoded to ~O years, which was considered to be, 
effectively, a life sentence. 

**Sentences of "death" for these offenses were recoded to ~O 
years. 



Table 7. 

Prison or Jail Sentence Length by Offense Seriousness 

Offense Type 

Sentence Length 
Mean 

(Months) Rank 

Offense Seriousness 
Geometric 

Mean Rank 

--~ .. -------------------------------------------------------------------
Rape-Death 
Robbery Gun-Death 
Assault-Death 
Rape-Oral Sex-No Other Injury 
Rape-No Other Injury 
Drunk Driving-Death 
Cocaine-Sold for Resale 
Robbery-Gun-Hospital-$1,OOO 
Arson-$500,000 Damage 
Assault-Hospital 
Robbery-Wea~on-No Harm-$10 
Larceny of $10,000 
Assault-Doctor . 
Cocaine-Used 
Car Theft-Sale-$5,000 
Larceny of $1,000 
Burglary-Home-$1,000 
Robbery-Threat-No Harm-$10 
Larceny of $100 
Assault-No Injury 
Larceny of $50 
Larceny of $10 
Drunk Driving--No Accident 
Burglary-Building-$10 

416 . 4 
365.2 
349.5 
202.1. 
184 . 9 
14 1 • 2 
126.3 
123. 4 
99.9 
92.7 
68. ° 
67.8 
67 . 3 
66.5 
55.5 
54". 8 
53.4 
46. 1 
43.7 
42.8 
37.4 
32.9 
27. 4 
27.0 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
1 8 
19 
20 
21 
22 
23 

.. 24 

738. 8 
629. 9 
441 . 7 
414 • 0 
390.7 
400.8 
217 . 9 
266.9' 
220.7 
197 . 8 
178. l.J 
124 • l.J 

14 ° . ° 
89. 1 

123. 2 
83.0 

133.5 
91.3 
57.2 
36.6 
46. 7 
31.5 
95. 9 
60.6 

Results of bivariate regression (with sentence length dependent): 

Intercept 
Slope 
Correlation Coefficient (r) 
Percent of Variance Explained (r-squared) 

-4.66 
.557 
.956 
.915 

1 
2 
3 
4 
6 
5 
9 
7 
8 

10 
11 
14 
12 
1 8 
15 
19 
13 
17 
21 
23 
22 
24 
16 
20 

• 

• 

• 
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Table 8. 

Most Severe Preferred Punishment Type by Respondent Cna~acteristics 

Respondent 
Characteristic 

--------Most Severe Punishment Preferred------
-----Death------

Capltal 
Offenses All Pi i son 

Only Offenses or Jail Probation 

Fine or 
Resti­
tution 

------------------------------------------------------------------~-----. 

Age* 

Sex 

Race* 

Education* 

18-24 
25-3Ll 
35-44 
45-54 
55-64 
65-74 

75+ 

Male 
Female 

\'l nit e 
Black 
Hispanic 
Asian 
Other 

Elementary 
Junior High 

30.4 
33.2 
35.7 
41 . 2 
41 . ° 
36. 1·.-
42.4 

38.6 
34.4 

fJ 
37.5 
25. 1 
41.8 
16. 5 
49.2 

II 
22.5 
43.6 
45. ° 
37.3 

3. 9 
!j • 6 
3.9 
4. 4 
5. 6 
4. 7 
4.9 

4.8 
4. 2 

4. 8 
2.5 
5.4 
1.5 
5. 4 

71.3 
69. 9 
71.0 
72. 1 
70.4 
73.8 
71 .7 

71. 8 
70.9 

71.5 
69. 8 
72.3 
63.6 
75.6 

, 7 • 6 
18. 0 
17 . 5 
16 • 1 
16. 0 
15. 2 
1 3 . 7 

16. 5 
16. 8 

16. 4 
18. 3 
14. 6 
28.3 
13. 9 

16 • 5 
13. 2 
16. 6 

7.3 
7.6 
7.5 
7.5 
8. 1 
6.3 
9.7 

6. 9 
8.0 

7.2 
9. 4 
7.7 
6. 6 
5.2 

8.9 
7.3 
5.6 
7.0 
7.9 
7.4 

Some Hign School 
High School Grad 
Some College 
College Grad 
Post-Graduate 

34.7 
32.9 
29. 4 

2.4 
4. 3 
6.6 
4.7 
4.7 
4 • 1 
3.7 

72.2 
75.3 
71.2 
73.0 
70. 1 
69.3 
62.8 

'5 . 3 
17. 3 
19. 2 
22.9 1 0 • 7 

Family Income 

~egion 

Under $6,000 
$6,000-13,000 

$13,000-19,000 
$19,000-29,000 
$29,000-48,000 
$LI8, 000-75,000 

Over $75,000 

Northeast 
Midwest 
South 
West 

fJ 
36.6 
28.8 
42.7 
28.8 
36. 2 
46. 1 
37.8 

34. 1 
40.6 
33.4 
38.9 

4. 0 
3.6 
4.5 
3.9 
4.7 
5. 8 
4.8 

4.2 
11 • 8 
4.2 
5. 1 

73.11 
72.9 
70.7 
70.4 
71.6 
69. 6 
71. 2 

70.7 
70.9 
72.5 
70.4 

16. 0 
17 • 0 
16. 9 
17 • 5 
17 • 1 
16.0 
19. 2 

17 • 7 
17 • 3 
15. 7 
16. 4 

6.5 
6.5 
7. 8 
8.2 
6.7 
8.5 
4. 8 

7.4 
7 • 1 
7.6 
8. 1 

-------------------~----------------------------------------------------

*Chi-Square over all offenses is significant at .01 level. 
#Chi-Square for capital offenses only is significant at .01 level. 



Table 9. 

Mean Prison or Jail Sentence Length Preferred 
by Respondent Characteristics 

Respondent 
Characteristic 

Mean Sentence 
Length (Months) 

Deviation from Mean 
Months Percent 

-------------------------------~-------------------------------------

Age* 

Sex 

Race 

Education* 

Family Income 

Region 

18-24 
25-34 
35-44 
45-54 
55-64 
65-74 

75+ 

Male 
Female 

'rlh i t e 
Black 
Hispanic 
Asian 
Otner 

Elementary 
Junior High 
Some High School 
High School Grad 
Some Cc·llege 
College Grad 
Post-Graduate 

Under $6,000 
$6,000-13,000 

$13,000-19!000 
$19,000-25' lOuD 
$29,000-48,000 
$48,000-75,000 

Over $75,000 

Northeast 
Midwest 
South 
West 

135. 0 
137 • 1 
122.2 
13 0.6 
153. 2 
137.7 
135.8 

134 . 8 
13 6.4 

135. 3 
137 . 7 
125.6 
11 O. 3 
154. 3 

138.8 
137 . 6 
145. 7 
136. 3 
138. 3 
123.4 
11 9 • 0 

142. 2 
133.4 
129. 4 
139.4 
135.8 
137.5 
133.3 

136.9 
130. 9 
136.8 
140. 4 

-0.7 
1.l! 

-13.5 
-5. 1 
17. 5 

2. ° o. , 

-0.9 
0.7 

-0.4 
2. 0 

-10. 1 
-25.4 

18. 6 

3. 1 
1.9 

1 ° . ° 0. 6 
2. 6 

-12. 3 
-16.7 

6. 2 
-2.6 
-6.6 

3. 4 
-0.2 

1.5 
-2.7 

1.2 
-lI.B 

1 • 1 
4.7 

-0.5 
1.0 

-9.9 
-3.8 
12. 9 

1.5 
0. 1 

-0.7 
0.5 

-0.3 
1.5 

-7.4 
- 18.7 

13. 7 

2. 3 
1.4 
7.4 
O. 4 
1.9 

-9. 1 
-12.3 

4. 6 
-1.9 
-4.9 

2.5 
-0. 1 

1.1 
-2.0 

0.9 
-3.5 

0.8 
. 3.5 

.' 

• 

*F-test of differences between groups is significa~t at .01 level. 4It 
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Table 10 • 

Most Severe Preferred Punishment Type 
by Offender's and Victim's Age and Sex 

---------Most Severe Punishment Preferred--------
------Death------

Capital 
Offenses All Prison Fine or 

Characteristic Only Offenses or Jail Probation Restitution 
----------------------------------------------------------------------

fJ 
Offender's Elank 33.2 4.6 76.0 12.4 6.9 

Age* 14 21. 2 3 • II 37.5 46. 0 13. 1 
1 8 33. 4 3. 8 70.7 18. 0 7.5 

~. 

22 II 0 • 3 4. 7 76.7 12. 3 6.2 
28 lIO.2 5. 0 7l1.S 12. 8 7 • II 
32 lI1.5 4.6 75. 1 13.8 6.4 
45 J~ 1 • 8 5. 0 77. 5 11. 3 6.3 
65 38. 4 lj • 6 70.6 16.7 8. C 

fI 
Offender's Hale 39. 1 3. 3 71 • 6 16.8 8. 3 

Sex* Female 28. 6 2.6 67 • 1I 21.5 8.5 

Victim's Blank 38.4 2.5 73.7 17 • 1I 6. 4 
Age* 10 36.8 12. 0 76. 1 8. 0 3.8 

111 39.3 11.5 72.9 12. 3 3.4 
20 35.9 11. 0 :73. 0 12. 2 3.7 
30 32.1! 9.0 77 • 8 9. 1 l! • 1 
lI5 36. 8 11. 3 75.1I 8.3 5.0 
60 311 • 1 8. 9 77. 7 8. 9 II • 5 
75 35.6 10. 5 77. 2 8.9 3.4 

Victim's Blank 36.5 1.2 73.11 1 8 • II 7.0 
Sex* Male 32.8 8. 2 72.6 13. 2 6. 0 

Female 37. 8 9. 2 76.3 10. 7 3.9 

----------------------------------------------------------------------
Note: Because only males could be offenders and only females could be 

victims in sexual assault offenses, distributions of preferred 
punishments by offender's and victim's sex were computed excluding 
all sex offenses. Including sex offenses increases the percentage 
of more severe punishments where the offender is uale or the victim 
is female. 

*Chi-Square over all offenses is Significant at .01 level. 

nChi-Squ~re for capital offenses only is significant at .01 level • 



Table 1'. 
Most Severe Preferred Punishment Type 

by Offender's Employment, Mental Health, Drug/Alcohol 
and Criminal Record 

-----Most Severe Punishment Preferred-----
------Death-----
Capital Fine or 
Offenses All Prison Resti-

Characteristic Only Offenses or Jail Probation tution 

-------------------------------~-----------------------------------------

Offender's 
Employment 

Record* 

Offender's 
Mental 

Condition* 

Offender's 
Use of 

Drugs and 
Aloohol* 

Prior 
Convictions 

for 
Violent 

Offenses* 

Prior 
Convictions 

for 
Property 

Offenses* 

Nu:::ber of 
Prt?vious 
Prison or 

Jail 
Sentences* 

Total Length 
of Prior 
Prison or 

Jail 
Sentences* 

Blank 
Unemployed 
Never Had a Job 
Good-paying Job 
Lives by Crime 

Blank 
Mentally III 

Blank 
On Drugs 
Crime to Buy Drugs. 
Offender Was Drunk 

Blank 
None 

1 

3 
6 

Blank 
None 

1 
3 
6 

Blank 
None 

1 
3 
6 

Blank 
6 Months 
1 Year 
3 Years 
5 Years 

10 Years 

36.3 
30.0 
3~.7 
36.5 
~5.5 

35.0 
36.5 

36.5 
30. 1 
43. 4 
.35.6 

36.4 
35.4 
36.0 
38.2 
36.0 

34.7 
38.3 
39.5 
40. 3 
32.7 

311.11 
37.11 
36.3 
36.9 
43.5 

35.7 
39.3 
31.9 
32.8 
112.0 
48.9 

11 • 5 
~ • 2 
3 • 11 
5 • 1 
5.3 

11 • 6 
3.8 

11 • 2 
11 • lj 
6. lj 
5. 4 

lj.9 
4 • 1: 
4.2 
4.5 
lj. 7 

4. 4 
4 . 6 
4 . 4 
4 . :;; 
11.9 

4.3 
4. 6 
11 • 6 
11 • 0 
6. i 

4.5 
11 • 6 
3.8 
3.5 
4.9 
6.5 

69.11 
71.7 
76.7 
71.6 
79.5 

72.3 
60.2 

71 • 0 
72.6 
74. , 
70.5 

59.7 
66. 1 
74.5 
80. 1 
83.2 

59.9 
67.5 
76.6 
79.9 
80.2 

62.5 
71. 6 
78.7 
83.7 
82.7 

67.2 
79.6 
81. 2 
82.5 
82.8 
&0.9 

18. 3 
16.7 
12. 5 
15.5 
10.3 

16. 1 
22.6 

17 • 2 
16. 7 
, 1 • 1 
, 6 • 5 

24.9 
20.3 
1 4 • 1 
11 . 2 
7.9 

25.4 
1 9 . 3 
13. 3 
10. 9 
8.7 

23.2 
16. 8 
11. 2 
7.6 
6.5 

19.7 
10.7 
10. 1 
7.8 
8.2 
8.8 

7.8 
8.0 
7.3 
7. 9 
4. 9 

7.0 
13.4 

7.5 
6. 3 
8.5 
7.6 

10. 5 
9. 6 
7 • , 
4.2 
lj.2 

1 0 • 11 
8. 6 
5. 8 
11 • 7 
6.3 

10. 0 
7.0 
5.5 
4.8 
11.7 

8.6 
5. 1 
4.9 
6.2 
11 • 1 
3.8 

---------------~~------------~---------------------~-----~-------------~-

*Chi-Square over all offenses is significant at .01 level. None of the 
differences for capital offenses only was significant at this level. 

• 

• 

• 
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• 
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Table 12. 

Mean Prison or Jail Sentence Length Preferred 
by Offender f s and. Victim's Age and Sex 

Mean Sentence 
Length (Months) 

Deviation from Mean 
Chc:racteristic Months Percent 

------------------------------------------------------ ------------~.--

Offender's Blank i 4 4 . 4 8.7 6.4 
Age* 14 138.3 2.6 1.9 

18 , 1 9 • 6 -16. 1 -11 • 9 
22 131. 9 -3.8 -2.8 
28 142. 3 6. 6 4.9 
32 , 34 .0 -1.7 -1.3 
45 135.0 -0.7 -0.5 
65 140.7 5.0 3.7 

Offender's Male , 11. 8 3 • 11 3. 1 
Sex* Female 99.7 -8.7 -8.0 

Victim's Blank 206.2 0 0 
A'ge * 10 228.6 22.11 10. 9 

14 207.8 1.6 o. 8 
20 213.0 6. 8 3.3 
.30 189 . 8 -16. 4 -8.0 
45 206.8 O. 6 0.3 
60 179 • 1 -27 • 1 -13. 1 
75 221 .7 15. 5 7.5 

Victim's Blank 95.6 -3' . 4 -24.7 
Sex* Male 165.0 38. 0 29.9 

Female 167.,9 11 0 • 9 32.2 

------------------------~-------- .. -----------------------------------
Note: Because only males could be offenders and only females could be 

victims in sexual assault offenses, distributions of preferred 
punishments by offender's and victim's sex were computed excluding 
all sex offenses. Including sex offenses inflates the severity of 
preferred punishments for vignettes where males are offenders or 
females are victims. 

*Chi-Square over all offenses is significant at .01 level. 



Table 13. 

Mean Prison or Jail Sentence Length Preferred 
by Offender's Employment, Mental Health, Drug/Alcohol 

and Criminal Record 

Mean Sentence Deviation from Mean 
Characteristic Length (Months) Months Percent 

-------------------------------------------------------------------
Offender's Blank 1311.2 -1.5 -1.1 
Employment Unemployed 139. 8 4. 1 3.0 

Record Never Had a Job 124.2 -11 . 5 -8.5 
Good-paying Job 144. 2 8.5 6.3 
Lives by Crime 1113.9 8.2 6.0 

Offender's 
Mental Blank 134.7 -1.0 -0.7 

Condition Mentally III 150.1, 14 • 4 10. 6 

Offender's Blank 134.4 -1. 3 -1.0 
Use of On Drugs 142. 5 6. 8 5.0 

Dru gs and Crime to Buy Drugs 137.6 1.9 1.4 
Alcohol Offender Was Drunk 137. 9 2. 2 1.6 

Prior Blank 134. 5 -1. 2 -0.9 
Con,v i o.t io·ns None '29. 1 -6. 6 -4.9 

r"r * .... 1 129. 6 - 6. 1 -4.5 
Violent 3 139; 8 4. 1 3.0 

Offenses* 6 145.2 9.S 7.0 

Prior 3lank 135. 1 -0.6 -0.4 
Convictions None 143. 0 7.3 5. 4 

for 1 128. 6 -7 . 1 -5.2 
Property 3 130.6 -5. 1 -3.8 

Offenses* 6 1112.9 7.2 5.3 

Number of Blank 132.5 -3.2 -2.11 
Previous None 132.6 -3. 1 -2.3 
Prison or 1 135.7 0.0 0.0 

Jail 3 i 37. 5 1.8 1.3 
Sentences* 6 159. 1 23.11 17.2 

Total Length Blank 133. 6 -2. 1 -1.5 
of Prior 6 Months 132.9 -2.8 -2. 1 
Prison or 1 Year 130.2 -5.5 -4. 1 

Jail 3 Years 132.6 -3.1 -2.3 
Sentences* 5 Years 142.9 7.2 5.3 

10 Years 171.5 35.8 26.11 

------------------~------------------------------------------------

*Chi-Square is significant at .01 level. 

• 

• 

• 
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Dimension 

Table 14. 

Multiple Regression Analysis of Sentence Length 
With Legally Relevant Variables 

Level 

Unstandardized 
Regression 
Coefficient 

b 

Standardized 
Standard Regression 
Error Coefficient 
of b beta 

Log of Seriousness Score 24.0390 

-282.2079 

1.5265 

8.0623 
7.l!696 
7.7955 
7.Ll656 
7.3578 
7. 3276 
7.4094 

0.1167 

Property 
Theft 
and 
Damage 
Offenses 

Burglary 
Offenses 

Robbery 
Offenses 

Assault 
Offenses 

Forcible 
Rape 
Offenses 

Drunk 
Driving 
Offenses 

Drug 
Offenses 

Offender's 
Employment 
Record 

Offender's 
Mental 
Condition 

Arson-$500,OOO 
Larceny of $10,000 
Car Theft-$5,OOO 
Larceny of $1,000 
Larceny of $100 
Larceny of .$50 
Larceny of $10 

Home-$1,000 
Building-$10 

Gun-Death 
Gun-Hospital-$1,000 
Weapon-No Harm-$10 
Threat-No Harm-$10 

Assault-Death 
Assault-Hospital 
Assault-Doctor 
Assault-No Injury 

Death 
Oral Sex-No Other In 
Rape-No Otner Injury 

De a ;;,11 

No Accident 

Cocaine-Sold/Resale 
Cocaine-Used 

Blank 
Unemployed 
Never Had a Job 
Good-paying Job 
Lives by Crime 

Blank 
Mentally III 

-307.9579 
-319.2333 
-309.4042 
-308.8806 
-308.0873 
-298.;228 

-322.5831 
-322.7159 

N • S • 
-258.9692 
-308.~592 
-32j.4601 

-22.5783 
-315.2366 
-311.8999 
-295.6710 

81.5731 
-174.257L1 
-195.7295 

-240.5627 
-320.9323 

-251.9891 
Reference Category 

Reference Category 
N • S • 
N.S. 
N.S. 

8.8152 

7.7858 
8.0251 

7.9814 
8.05l!6 
7.7223 

10.1166 
10.1230 
10.0156 
7.9042 

7.8416 
7.8858 
7.8945 

7.9045 
7.89L19 

7.9031 

3.7730 

Reference Category 
25.l!226 . 3. 638l! 

(Continued on Next Page) 

-0.3136 
-0.3982 
-0.3772 
-0.4014 
-0.4129 
-0.4164 
-0.3954 

-0.3813 
-0.3584 

-0.2939 
-0.31.132 
-0.3857 

-0.0259 
-0.3658 
-0.38l!0 
-0.3394 

0.098l! 
-0.20l!8 
-0.2285 

-0.2782 
-0.3654 

-0.2882 

0.015!! 

0.4500 



Dimension Level 

Table 1~. (Continued) 

Unstandardized 
Regression 
Coefficient 

b 

Standardized 
Standard Regression 

Error Coefficient 
of b beta 

------------------------------------------------------ -~------------
Offender's Blank Reference Category 
Use of On Drugs 11.5569 3.9253 0.0194 
Drugs and Crime to Buy Drugs 11.2~56 3.9960 0.0185 
Alcohol Offender Was Drunk 1,.0297 3.9237 0.0185 

Prior Blank Reference Category 
Convictions None N . S • 
for 1 N. S • 
Violent 3 N. S • 
Offenses 6 N.S. 

Prior Blank Reference Category 
Convictions None 6.8736 3.3147 0.0161 
for 1 N. S. 
Propert.y 3 N.S. 
Offenses 6 7.9021 3.6709 0.0171 

-Number of Blank Reference. Category 
Previous None N • S • 
Prison or 1 N.S, 
Jail 3 N . S • 
Sentences 6 13.875L! 6.2178 0.0194 

Length Blank Reference Category 
of Prior 6 Bonti1s N • S • 
Prison or 1 Year N • S • 
Jail 3 Years N • S • 
Sentences 5 Years N.S~ 

10 Years \ 26.5-393 6.3572 0.0332 

Weapon Blank 38.6318 9.80L!8 0.0357 
Used in Gun Reference Category 
Assault Fists 35.8230 9.8980 0.0325 

Lead Pipe 23.0545 9.7598 0.0215 

--------------------~-----------------------------------------------

Constant 

Multiple R 
R Square 

Standard Error 

31~.8142 

0.7706 
0.5938 

107.1661 

• 

• 

• 
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Table 15. 

Multiple Regression Analysis of Sentence Length 
By Legally Relevant Variables 

Rank Ordered by Absolute Value of Beta 

Dimension and Level 

Larceny of $50 
Larceny of $100 
Larceny of $1 • 000 
Larceny of $10,000 
Larceny of $10 
Rob-Threat-No Harm-$10 
Assault-Doctor 
Burg Home-$1,OOO 
Car 'rheft-$5,OOO 
Assault-Hospital 
Drive Drunk-No Accident 
Burg Building-$10 
Rob-Weap-No Harm-$10 
Assault-No Injury 
Arson-$500,OOO 
Rob-Gun-Hospital-$1,OOO 
Cocaine-Wholesale 
Drive Drunk-Death 
Rape-No Other Injury 
Rape-Oral Sex-No Other In 
Log Seriousness Score 
Rape-Peath 
HerJtally III 
Weapon-Blank 
Lngth of Prior Sent-10 Yr 
Weapon-Fists 
Assault-Death 
Heapon-Lead Pipe 
Offender On Drugs 
6 Prior Prison Sentences 
Crime to Buy Drugs 
Offender Was Drunk 
6 Prior Property Convict 
No Prior Property Convict 
Lives by Crime 

Unstandardized 
Regression 
Coefficient 

b 

-308.0873 
,,' -308.8806 

-309.4042 
-307.9579 
-298.1228 
-321.4601 
-311.8999 
-322.5831 
-319.2333 
-315.2366 
-320.9323 
-322.7159 
-308.5592 
-295.6710 
-282.2079 
-258.9692 
-251.9891 
-240.5627 
-195.7295 
-174.2574 

24.0390 
81.5731 
25.4226 
38.6318 
26.5393 
35.8230 

-22.5783' 
23.0545 
11.5569 
13.8754 
11.2456 
11.0297 

7.9021 
6.8736 
8.8152 

Standardized 
Standard Regression 
Error Coefficient 
of b beta 

17.3276 -0.4164 
'i'.3578 -0.4129 
7'.4656 -0.40111 
7.4696 -0.3982 
7.4094 -0.3954 
7.7223 -0.3857 

10.0156 -0.3840 
7.7858 -0.3813 
7.7955 -0.3772 

10.1230 -0.3658 
7.8949 -0.3654 
8. 0,~51 -0.3584 
8. 05·'~6 -0.3432 
7.9042 -0.3394 
8.0623 -0.3136 
7.9814 -0.2939 
7.9031 -0.2882 
7.9045 -0.2782 
7.8945 -0.2285 
7.8858 -0.2048 
1.5265 0.1167 
7.8416 0.0984 
3.6384 0.0450 
9.8048 0.0357 
6.3572 0.0332 
9.8980 0.0325 

10.1166 -0.0259 
9.7598 0.0215 
3.9253 0.0191.1 
6.2178 0.0191.1 
3.9960 0.0185 
3.9237 0.0185 
3.6709 0.0171 
3.3147 0.0161 
3.7730 0.015~ 

------------------------------------------------~-------------

Constant 31li.8142 

Multiple R 0.7706 
R Square 0.5938 
Standard Error 107:'661 



Table 16. 

Purposes of Punishment Across All Offense Types 

------------ 1m por t ance 0 f Pu r po s e----------·· 

Purpose 

Special Deterrence ( 1 ) 

B01J n dar y Setting ( 2 ) 

Rehabilitation (3) 

De s e rt ( 4 ) 

General Deterrence ( 5 ) 

Incapacitation ( 6 ) 

MOr'ality Or' t) ,. • .. e ... lglon (7 ) 

Retribution ( 8 ) 

Very 
Important 

.... 

79.2 

77.5 

71.7 

69.8 

69. 1 

58.2 

2:8.3 

25. 0 

Somewhat 
1m port ant 

i ' • 6 

13. 1 . 

13. 0 

19. 5 

18. 3 

13.3 

21. 2 

21'. 3 

Not At All 
Important 

7.7 

8. 1 

13. 3 

9. 0 

11.3 

23.4 

28.2 

52.4 

Don't 
Know 

1.6 

1.3 

2.0 

1.6 

1.2 

5. 1 

2.3 

1.2 

Af~er toe respondent had selected pur.ishment types and amounts for a 
vignette, he/she was asked: "When you chose the sentence for this 
crime, now. important was it for you [ENTER EACH nEASON BELOvij? was 
it very important; somewhat important, or not at zll important?" 

( 1) "... t 0 s car e the 0 f fen d e r soh e / she will not do ita g a in. II 
(2) " ••• to make a public statement that this kind of behavior will 

not be tolerated." 
(3) " ... to treat the offender to change whatever in him/her made 

him/her do the crime." 
(4) " ••• to give tne offender what he/she deserves." 
(5) " ••. to scare off other people who might do the same thing." 
(6) " ••• to lock up the offender so while he/she is in prison he/she 

won't be able to commit more crimes." . 
(7) " ... to respond as my religion or morality requires." 
(8) " ... to get even with the offender by making him suffer for what 

he/she has done?" 

• 

• 

• 



• 
Offenses 

Grouped by Type 

Property Theft and Damage 
Arson-$500~OOO Damage 
Car Theft-Sale-$5,OOO 
Larceny of $10,000 
Larceny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 

Burglary Offenses 
Bur g I a r y -lJ 0 m e .~ $ 1 ~ 000 
Durglary-Building-$10 

Robbery Offenses 
Robbery Gun-Death 
Robbery-Gun-Hospital-$l,OOO 
Robbery-Weapon-No Uarm-$10 
Robbery-Threat.-No Harm-$10 

Assault. Offenses 
Assault-Death 
Assault-llospital 
Assault-Doct.or 
Assault-No Injury 

Forcible Rape Offenses 
Rape-Death 
Rape-Oral Sex-No Oth~r Injury 
Rape-No Other Injury 

Drunk Driving 
Drunk Driving-Death 
Drunk Driving--No Accident 

Drug Offenses 
Cocaine-Sold for Resale 
Cocaine-Used 

• e 17 • • Purpose of Punishment, by Offense Type 

----Percent of Respondents Who Said the Purpose Was "Very Important"----

Special Boundary Rehabil- General Incapaci- Retri-
Deterrence Setting itation Desert Deterrence tat ion Morality bution 

811.2 
8 11.8 
7'1.0 
86. 1 
65.9 
8 11.0 
75. 1 

8"1 • I) 
80.0 

79. 1 
80.4 
87.6 
75.6 

tPI.2 
86.5 
84.6 
66.8 

70. : 
75.2 
86.6 

88.8 
83.9 

85.0 
75.0 

76.5 
78. II 
76. 1 
72.6 
69. II 
72.7 
6 11. 2 

75.7 
70.6 

85.2 
79. 1 
85.0 
7'1.3 

83.6 
83. 1 
81.0 
7 II. 6 

8lL 2 
811.5 
B2.B 

80.9 
7'1 • 1 

88.7 
68.3 

85.2 
77.8 
77.9 
70.8 
72.6 
80. 1 
77.7 

75. 1 
80.7 

66.8 
77.0 
58. 1 
7 11.6 

6 11.9 
79.0 
711.8 
61.6 

50.8 
71 • 'I 
71 . 8 

70. 1 
83.lJ 

72.6 
8 11.9 

60.9 
71 .6 
8 11.5 
62. 1 
6 11.9 
76.9 
67.2 

67 . 1 
57 • 'I 

80.9 
76.7 
54.8 
71 .0 

76.0 
76.4 
71.5 
73.7 

82.9 
76.3 
79.5 

70.8 
67.8 

80.3 
47.7 

78.3 
69.8 
66.7 
66.4 
58. 1 
68.6 
54.8 

57.6 
60.7 

82.7 
73.7 
65.6 
63.5 

78.9 
15.6 
69.5 
46.8 

75.4 
77. 1 
73.2 

86.6 
76.8 

86.8 
63.5 

~ 

72. 1 
54.9 
54.4 
41.7 
Jill. 6 
40.2 
40.7 

5 11.9 
35.4 

81.5 
72.5 
61.4 
117.2 

85.0 
69. 1 
67.0 
51.9 

76.6 
86.4 
83.0 

68.8 
43.0 

76.5 
43.8 

48.6 
49.3 
55.7 
44.9 
45.2 
52. 1 
55.3 

37.2 
44.11 

53.8 
54.6 
40.0 
43.9 

.lJ7.6 
55.0 
41.0 
43 . 1 

53.6 
63.2 
67.lJ 

50.4 
49.4 

48.3 
42.0 

21 .3 
24.7 
22.5 
19.2 
17. 3 
32.8 
15.5 

21. 2 
15.5 

32.D 
25 • lJ 
18. 2 
21.4 

38.2 
30.9 
20.2 
18.9 

37.6 
311. 9 
32.2 

29.7 
23.9 

31.8 
19.5 

-----------------------------------------------------------------------------------------------------
All Offenses 79.2 77.5 71.7 69.8 69. 1 o 58.2 48.3 25.0 



Table 18. 

Purposes of Punishment by Most Severe Punishment Type 

Percent Who Said Purpose Was "Very Important" 
and Chose Penalty as Host Se~ere Punishment 

------Death------
Capital 

Offenses All 
Purpose Only Offenses 

Prison 
or Jail Probation 

Fine ~')r 

Res t:i , .. , 
tution 

---------------------------------------------------------------------
Special Deterrence* 

Boundary Setting* 

Rehabilitation* 

Desert* 

General Deterrence* 

Incapacitation* 

Morality or 
Religion* 

Retribution* 

a 
b 

a 
b 

a 
b 

a 
b 

a 
b 

a 
b 

a 
b 

a 
b 

75.611 
35.6'< 

91.61/ 
40.0 

46.311 
28.8 

9 1 • 9 II 
42.8 

86.011 
41. 2 

74. 3 II 
311 • 0 

52.5 
36.5 

48. 7 II 
50. 1 

75.6 
11.2 

91.6 
5.5 

46.3 
2.9 

91.9 
6.0 

86.0 
5. 8 

7 !I • 3 '. 
5.8 

52.5 
1.1 .7 

48.7 
8. 8 

83.7 
72.3 

82.9 
73. 1 

75. 1 
71 • 1 

76.8 
73.5 

75.3 
74. 7 

77.9 
90.6 

52.2 
72.2 

28.4 
75.6 

75. 3 
'6. 0 

68.7 
14. 9 

74.9 
17 • 8 

54. 2 
12. 9 

53.5 
13. 2 

10. 1 
2. 6 

43.7 
14 • 9 

14.5 
9. 6 

75.4 
7. 4 

63.6 
6.5 

75.3 
8.2 

68.6 
7. 6 

55 .2 
6.3 

9.5 
1.0 

50.0 
8. 1 

19.2 
5. 9 

Entries in rows "a" are the percentage of respondents who first chose 
this punishment type as the most severe punishment, and then said the 
corresponding purpose was "very important" (e.g. 83.7 percent of 
the respondents who chose "prison" as the most severe punishment 
type for an offense, then said special deterrence was a "very 
important" purpose of punishment for that offense). 

Rows "b" contain the distribution of most severe punishment types 
chosen by respondents who indicated that the corresponding 
purpose was "very important" (e.g. 72.3 percent of respondents 
who said special deterrence was a "very important" punishment purpose 
for a particular offense chose "prison" as the most severe 
punishment for that offense • 

. 
*Chi-Square over all offenses is significant at .01 level. 

IIChi-Square over capital offenses only is significant at .01 level. 

• 

• 

• 
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Table 19. 

Purposes of Punishment by Prison Sentence Length 

Purpose 

------Importance of Purpose-------

Very 
Important 

Somewhat 
Important 

Not At All 
Important 

-----------------------------------------------------------
Retribution* 181 • 6 101 . 3 124.6 

Incapacitation* 15 1 • 9 49.2 163. 9 

Morality or Religion* 11.19.7 11 8. 6 124.8 

General Deterrence* 149 • 1 101. 7 94. 4 

Desert* 147. 8 96.9 102. 4 

Boundary Setting* 145.0 86.6 117. 3 

Special Deterrence* 132.3 97. 1 224.5 

Renabilitation* 115. 9 135.7 236. 8 

------------------_ .. ---------------------------------------
Note: Entries are mean sentence lengths in months according 

to the importance attributed to each purpose of 
.punishment. 

*Indicates F-ratio between groups is sighificant at .01 level. 



Respondent 
Characteristic 

l\ge 

Sex 

Race 

18-2'1 
25-3 '1 
35- IPI 
45-54 
55-6 11 
65-7

'
1 

75+ 

Male 
Female 

White 
Black 
Hispanic 
l\sian 
Other 

Education Elementary 
Junior High 
Some lIigh School 
High School Grad 
Some College 
College Grad 
Post-Graduate 

Famil~ Under $6,000 
Income $6,000-13,000 

$13,000-19,000 
$19,000-29,000 
$29,000-48,000 
$48,000-75,000 

Over $75,000 

Region Northeast 
t1i d we s t 
South 
West 

Table 20. 

Purpose of Punishment, by Respondent Characteristics 

Percent of Respondents Who Said the Purpose Was "Very Important" 
Special Boundary Rehabil- General Incapaci- Retri-

Deterrence Setting itation Desert Deterrence tation Morality butlon 

78.1 
79. 1 
80.8 
80. 4 
82. 1 
82.4 
78.2 

75.8* 
84.6 

79.5 
85.5 
90.6 
82.0 
80.0 

82.6· 
93.6 
85.3 
83.0 
15. II 
1 (.8 
65.3 

86.6* 
83.0 
80.0 
81.8 
81.2 
74.5 
71.3 

82.5 
79.3 
80.5 
80.2 

61 . 1 * 
7'1. 8 
18.9 
81.3 
81.5 
86.5 
78.2 

77.3 
79.5 

18.2 
61.5 
72.5 
118.0 
80. 'I 

90.5* 
87.0 
80.6 
79. 'I 
16.0 
70.3 
66.7 

81.5* 
78.3 
80.8 
77.5 
78.0 
7'1.8 
73.3 

76. 11* 
75.5 
82.3 
77. il 

12.3* 
76.7 
71.0 
77. 3 
73.6 
66.8 
73. 1 

611.9 If 
80. 'I 

72.8 
75. 1 
1'1. 'I 
67.8 
76.9 

58.7* 
63. 4 
77. 9 
75.9 
76. 1 
69.9 
7 '1 • '1 

79.3* 
69.8 
76.6 
67.2 
80.2 
75.8 
74.3 

76. 1 
7 '1. 1 
72.3 
70.2 

69.5* 
6 11.8 
61 . 8 
73.7 
7'1.6 
80.8 
85.3 

68.5· 
73.2 

69.5* 
80. 1 
82. 1 
56.7 
70.0 

61 .0· 
86.8 
81 . 4 
75.3 
67.0 
57. 1 
50.8 

711.3* 
81.4 
7'1.5 
64.5 
70.6 
65.6 
55. 1 

70.9* 
72.3 
72. 1 
66.5 

64.4* 
6'1.5 
65.3 
69. 1 
75.6 
80.2 
78.3 

63.4* 
75.9 

67.5* 
83.9 
78.2 
58. 4 
86.5 

76.6 1f 

94.7 
81.8 
73.7 
61 .. 6 
54.0 
36.9 

88.8* 
73.7 
75.2 
67.4 
63.6 
5 '7 • 1 
55.3 

70.2 
70. 1 

70.2 
69.2 

.: 

56.4* 
54 . 6 
59.7 
62.4 
66.0 
69.7 
63. 1 

59.0 
63.3 

60.4 
67. 3 
71.3 
37.4 
60.3 

78.5· 
73.2 
65.9 
6'1.8 
55.3 
46. 1 
112.8 

74.0· 
60.8 
63.6 
55.5 
59. 1 
54.8 
63. 4 

59.11 
61.3 
62.2 
61.'1 

39.4· 
42.7 
42.4 
49.0 
61.8 
60.8 
59.4 

40.5* 
57.4 

47. 1 • 
63.5 
60.0 
41. II 
53.0 

53.3' 
61.1 
59.2 
50.7 
115.7 
37.0 
36.8 

611.9· 
50.5 
53.9 
44.3 
45 . 1 
38.0 
42. 1 

48.2' 
50.0 
52.4 
43.3 

28. 1 * 
25. 1 
21 . 4 
25.2 
23.5 
27. 2 
33.9 

24. II 
26. 1 

24. 1 " 
31.5 
26.4 
30.5 
42.8 

22.5· 
36.7 
3'1.6 
28.7 
17. 7 
15.6 
12.8 

30.5· 
29.9 
27.9 
20.0 
20.7 
22.2 
17. 7 

26.0· 
22.8 
27. 9 
23.5 

-----------------------~---------------------------------------------------------------------------
* I n d i c..iIl.
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Table 21. 

Multiple Regression Analysis of Sentence Length 
With Offense, Offender, Victim, and Respondent Characteristics 

Dimension Level 

Log of Seriousness Score 

Property 
Theft 
and 
DamaBe 
Offen~es 

Burglary 
Offenses 

Robbery 
Offenses 

Assault 
Offenses 

Forcible 
Rape 
Offenses 

Drunk 
Driving 
Offenses 

Dru g 
Offenses 

Offender's 
Employment 
History 

Offender's 
Mental 
Condition 

Arson-$500,000 
Larceny of $10,000 
Car Theft-$5,000 ~ 

Larceny of $1,000 
Larceny of $100 
Larceny of $50 
Larceny of $10 

Home-$1,OOO 
Building-$10 

Gun-Death 
Gun-Hospital-$1,000 
Weapon-No Harm-$10 
Tnreat-No Harm-$10 

Assault-Death 
Assault-Hospital 
Assault-Doctor 
Assault-No Injury 

Death 
Oral Sex-No Other In 
Rape-No Otner Injury 

Death 
No Accident 

Cocaine-Sold/Resale 
Cocaine-Used 

Blank 
Unemployed 
Never Had a Job 
Good-Paying Job 
Lives by Crime 

Blank 
Mentally III 

Unstandardized 
Regl"ession 
Coefflcient 

Standardized 
Standard Regression 
Error Coefficient 

b of b beta 

25.5161 

-281.4843 
-315.5855 
-320.8402 
-314.9739 
-314.9536 
-317.5762 
-305.2026 

-322.8909 
-325.8923 

-40.1530 
-295.2871 
-357.2080 
-370.1115 

-7·1 .7515 
-362.4111 
-378.4113 
-345.6833 

27.7096 
-221.9191 
-238.3326 

-244.7351 
-326.37'14 

-256.7057 
Reference Category 

Reference Category 
N • S • 
N • S • 
N • S • 

1.1I934 

7.7269 
7.1814 
7.4630 
7.1616 
7.0526 
7.0297 
7.1054 

7.4596 
7.68511 

8.2118 
8.19311 
8.3250 
7.9950 

10.1312 
10.1396 
10.0533 
8.1965 

8.1033 
8.1203 
8.0732 

7.586L1 
7.5682 

7.5907 

8.0688 3.61.l66 

Reference Category 
24.7403 3.4910 

0.1238 

-0.3128 
-0.4080 
-0.3791 
-0.4086 
-0.4210 
-0.4293 
-0.4048 

-0.3816 
-0.3619 

-0.0472 
-0.3351 
-0.3973 
-0.4441 

-0.0873 
-0.1I205 
-0.4378 
-0.3968 

0.0334 
-0.2609 
-0.2782 

-0.2830 
-0. 3716 

-0.2936 

0.01111 

0.0438 

(Continued on Next Page) 



Dimension 

Offender's 
Use of 
Drugs and 
Alcohol 

Number of 
Prior 
Convictions 
for Violent 
Offenses 

Number of 
Prior 
Convictions 
for Property 
Offenses 

Number of 
Previous 
Prison or 
Jail 
Sentences 

Total 
Length of 
Prior 
Prison or 
Jail 
Sentences 

Heapon 
Used in 
Assault 

Offender's 
Age 

Offender's 
Sex 

Table 21. (Continued) 

Level 

Blank 
On Dru gs 
Crime to Buy Drugs 
Offender Was Drunk 

Blank 
o 

Unstandardized 
Regression 
Coefficient 

Standardi~ed 

Standard Regression 
Error Coefficient 

b 

Reference Category 
12.3987 
11.3798 
10.968LJ 

Reference Category 
N. S • 

of b beta 

3.7661 
3.8386 
3.76LJ9 

0.0208 
0.0188 
0.018LJ 

1 ~ -7.2812 3.l.!326 -0.0171 
3 
6 

Blank 
o 
1 
3 
6 

Blank 
None 

1 

3 
6 

Blank 
6 Bonths 
1 Year 
3 Years 
5 Years 

10 Years 

Blank 
Gun 
Knife 
Fists 
Lead Pipe 

Blank 
14 
1 8 
22 
28 
32 
l.!5 
65 

Male 
Female 

N. S • 
N. S • 

Reference Category 
N • S • 
N • ~. 
N • S • 
N • S • 

Reference Category 
N • S • 
N • S • --
N • S • 

l4 • 5 4 3 8 5 • 9 6 I.j 9 

Reference Category 
N. S. 
N • S • 
N. S • 
N. S. 

24.2895 

33.6379 
Reference Category 

30.l.!·011 
39.1825 
20.8381 

Reference Category 
-15.5665 
-10.1523 

-8.1590 
N • S • 
N • S • 

-8.2648 
N.S. 

6.1627 

9.3995 

9.9330 
9.LJ896 
9.3720 

5.5128 
l.!.2160 
!I.0909 

4.0804 

13.0753 2.!l12LJ 
Reference Category. 

(Continued on Next Page) 

0.0204 

0.0304 

0.0311 

0.0253 
0.0356 
0.0195 

-0.0280 
-0.0202 
-0.0166 

-0.0166 

0.03l.!3 

• 

• 

• 
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Table 21. (Continued) 

Unstandardized 
Regression 
Coefficient 

b 

Standardized 
Standard Regression 

Error Coefficient 
Dimension Level of b beta 

-----------------~-------------~---------------------------~---------

Victim's 
Age 

Victim's 
Sex 

10 Years Old 
1l.! Years Old 
20 Years Old 
30 Years Old 
Ll5 Years Old 
60 Yeal~S Old 
75 Years Old 

Blank 

Male 
Female 

55.7777 
59.7900 
59.2313 
l.!3.0370 
!l5.9363 
31 • ,06 8 6 
62.1260 

¥ Reference Category 

18.9108 
Reference Category 

Respondent's 18-2!1 Reference Category 
Age None Significant 

Respondent's Male N.S. 
Sex Female Reference Category 

5.8058 
6.028l.! 
5.7137 
5.7110l.! 
5.6961 
5.7036 
5. 837.tl 

3.92Ll1 

Respondent's 
Race 

lVnite 
Black 
Hispanic 
Asian 
Otner 

-32.7383 9.2397 

Respondent's 
Education 

Respondent's 
Family 
Income 

Elementary 
Jut,ior Hign 
Sone :1igh Scnool 
High Scnool Grad 
Some College 
College Grad 
Post-Graduate 

<$6K 
$6-13K 
$13-19K 
$19-29K 
$29-!l8K 
$l.I8-75K 

$75K+ 

Retribution Very Important 
Somewhat Important 
Not At All Important 

Incapaci­
tation 

Very Important 
Somewnat Important 
Not At All Important 

N • S • 
-35.6173 i3.252; 

N. S • 
Reference' Category 

Reference Category 
-8.0892 

-11.8959 
N • S • 

12.2120 
N • S • 
N. S. 

Reference Category 
N • S • 

-13.<l825 
-8.6798 

-10.1950 
N. S • 

-15.5280 

24.1065 
N.S. 

3.7975 
3.88Ll9 

LI.0515 

3.6486 
3.1832 
3.2666 

6.2608 

Reference category 

-61.94111 
-112.0108 

5.1l.143 
7.08!!5 

Reference CategorY 

(Continued on Next Page) 

0.071 1 
O. 0722 
0.0773 
O. 0551 
0.0592 
0.0.tl01 
O. 0774 

0.0352 

-0.0711 

-0.0230 

-0.0193 
-0.0273 

0.0259 

-0.0255 
-0.0209 
-0.0238 

-0.0162 

0.0348 

-0.1302 
-0.1199 



Dimension 

tlor ali t y 

General 
Deterrence 

Desert 

Boundary 
Setting 

Special 
Deterrence 

Rehabili-
tation 

Table 21. (Continued) 

Level 

Very Important 
Somewhat Important 
Not At All Important 

Very Important 
Somewhat Important 
Not At All Important 

Very Impol'tant 
Somewhat Important 
Not At All Important 

Very Important 
Somewhat Important 
Not At All Important 

Very Important 
Somewnat Important 
Not At All Important 

Very Important 
Somewhat Important 
Not At All Important 

Standardized Unstandardized 
Regression 
Coefficient 

b 

Standard Regression 
Error Coefficient 

of b beta 

15.0550 5.2125 0.0293 
N • S • 

Reference Category 

30.1221 7.4378 0.0679 
N • S • 

Reference Category 

47.5396 7.2386 0.1076 
37.0057 7.8705 0.0476 

Reference Category 

27.5778 7.4995 0.0650 
22.2684 8.6314 0.0237 

Re fe ren"ce Category 

N • S • 
N. S • 

Reference Category 

-55.5629 5.8699 -0.1271 
-31.1188 7.8532 -0.0329 

Reference Category 
---------------------------------------------------------------------

Constant 

Multiple R 
R Square 
Standard Error 

357.9607 

0.7944 
0.6310 

102.4017 

• 

• 

• 
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Table 22. 

Multiple Regression Analysis of Sentence Length 
With Offense, Offender, Victim, and Respondent Characteristics 

Rank Ordered by Absolute Value of Beta 

Dimension and Level 

Unstandardized 
Regression 
Coefficient 

b 

Standardized 
Standard Regression 
Error Coefficient 

of b beta 

~----------------------------------------------------~--------

Rob-Threat-No Harm-$10 
Assault-Doctor 
Larceny of $50 
Larceny of $100 
Assault-Hospital 
Larceny of $1,000 
Larceny of $10,000 
Larceny of $10 
Rob-Weapon-No Harm-$10 
Assault-No Injury 
Burglary-Home-$1,OOO 
Car Theft-$5,OOO 
Drunk Driving-No Accident 
Burglary-Building-$10 
Rob-Gun-Hospital-$1,OOO 
Arson-$500,OOO 
Cocaine-Sold/Resale 
Drunk Drivlng-Death 
Rape~No Other Injury 
Rape-Oral Sex-No Other In 
Incapacitation-Very Imp. 
Rehabilitation-Very Impor 
Log of Seriousness Score 
Incapaci~ation-Some. lmp. 
Deser~-Very Impor~ant 

Assault-Death 
Victim 75 Years Old 
Victim 20 Years Old 
Victim 14 Years Old 
Victim 10 Years Old 
Respondent Race-White 
General Deterrence-Very I 
Boundary Setting-Very Imp 
Victim 45 Years Old 
Victim 30 Years Old 
Desert-Somewhat Important 
Robbery-Gun-Death 
Offender Mentally III 
Victim 60 Years Old 
Fists Used in Assault 
Victim Male 
Retribution-Very Imp. 
Offender Hale 
Rape-Death 

-370.1115 
-378.1I113 
-317.5762 
-3111.9536 
-362.4111 
-3111.9739 
-315.5855 
-305.2026 
-357.2080 
-3L15.6833 
-322.8909 
-320.8L102 
-326.3744 
-325.8923 
-295.2871 
- 2 81 . 48 /13 
-256.7057 
-244.7.351 
-238.3'326 
-221.9191 

-61.9441 
-55.5629 

25.5161 
-112.0108 

1I7.5396 
-71.7515 

62.1260 
59.2313 
59.7900' 
55.7777 

-32.7383 
30.1221 
27.5778 
115.9363 
113.0370 
37.0057 

-110.1530 
24.71103 
31.0686 
39.1825 
18.9108 
211.1065 
13.0753 
27.7096 

(Continued on Next Page) 

7.9950 
10.0533 
7.0297 
7.0526 

10.1396 
7.1616 
7.1814 
7.105,~ 

8.3250 
8.1965 
7.4596 
7.4630 
7.5682 
7.6854 
8.19311 
7.7269 
7.5907 
7.58611 
8.0732 
8.1203 
5.14113 
5.8699 
1.119311 
7.08li5 
7.2386 

10.1312 
5.8374 
5.7137 
6.0284 
5.8058 
9.2397 
7.11378 
7.1I995 
5.6961 
5.7110~, 

7.8705 
8.2118 
3.4910 
5.7036 
9.lIB96 
3.92111 
5.Ll3115 
2 •• LI 1 24 
8. '033 , 

-0.1IL141 
-0.1I378 
-0.1I293 
-0.1I210 
-0.4205 
-0.4086 
-0.4080 
-0.401l8 
-0.3973 
-0.3968 
-0.3816 
-0.3791 
-0.3716 
-0.3619 
-0.3351 
-0.3128 
-0.2936 
-0.2830 
-0.2782 
-0.2609 
-0.1302 
-0.1271 

0.1238 
-0.1199 

0.1076 
-0.OB73 

0.0774 
0.0773 
0.0722 
0.0711 

-0.0111 
0.0679 
0.0650 
0.0592 
0.0551 
0.01l76 

-0.OLl'(2 
0.01138 
O.OLlO' 
0.0356 
0.0352 
0.03118 
0.0343 
0.0334 



Table 22. (Continued) 

Unstandardized 
Regression 
Coefficient 

Dimension and Level b 

Rehabilitation-Some. Impo 
Weapon in Assaults Blank 
10 Total Years in Prison 
Morality-Very Imp. 
Offender Age 111 
Respondent Ed-Some High S 
Respondent Ed-Some Colleg 
Respondent Income $13-19K 
Knife Used in Assault 
Respondent Income $29-48K 
Boundary Setting-Some. 1m 
Respondent Race-Hispanic 
Respondent Income $19-29K 
Offender On Drugs 
6 Prior Prison Sentences 
Offender Age 18 
Pipe Used in Assault 
Respondent Ed-Junior High 
Crime to Buy Drugs 
Offender Was Drunk 
1 Conv for Viol Off€nses 
Offender Age 22 
Offender Age 45 
Respondent Income $75K+ 
O:fender Lives by Crime 

-31.1188 
33.6379 
2J.1.2895 
15.0550 

-15.5665 
-11.8959 

12.2120 
-13.0825 

30.4011 
-10.1950 

22.2684 
-35.6173 

-8.6798 
12.3987 
14.5438 

-10.1523 
20.8381 
-8.0892 
11.3798 
10.9684 
-7.2812 
-8.1590 
-8.2648 

-15.5280 
8.0688 

Standardized 
Standard Regression 
Error Coefficient 
of b beta 

7.8532 
9.3995 
6.1627 
5.2125 
5.5128 
3.88L!9 
4.0515 
3.6486 
9.9330 
3.2666 
8.6314 

13.2525 
3.1832 
3.7661 
5.9649 
4.2160 
9.3720 
3.7975 
3.8386 
3.76J.19 
3.4326 
l.I.0909 
4.0804 
6.2608 
3.6L\66 

-0.0329 
0.0311 
0.0304 
0.0293 

-0.0280 
-0.0273 

0.0259 
-0.0255 

0.0253 
-0.0238 

0.0237 
-0.0230 
-0.0209 

0.0208 
0.0204 

-0.0202 
0.0195 

-0.0193 
0.0188 
0.0184 

-0.0171 
-0.0166 
-0.0166 
-0.0162 

0.0141 

----------------------------------~~--------------------------

Constant 

t1u:'tiple R 
R Square 
Star;dard ::rror 

357.9607 

0.7944 
0.6310 

102.4017 

• 
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Chapter 3--Comparisons with Other Punishment Indicators 

Public opinion about punishmen"r.: has been used as an indicator of a 

number of factors. 

CI Satisfaction or dissatisfaction with system performance in regard to 

actual punishment. 

• Confidence or lack of confidence in the judiciary. 

• Consensus, consistency, or disagreement on the purposes of 

punishment. 

• Consensus, consistency, or disagreement on the type and length of 

desired punishment. 

• Consensus, consistency, or disagreement on the fit of punishment 

severity to offense seriousness. 

• Whether social or personal circumstances (e.g., victimization or fear 

of crime) have an effect on punishment preferences. 

The body of research addressing these issues relies on three general 

types of studies: (1) actual system performance data (e.g., sentence type 

and length; time served; recidivism); (2) national public opinion polls; and 

(3) local ~r regional studies incorporating public opinion, system perform­

ance data, or both. As one might surmise, no single aven.ue of research rely­

ing on anyone of these data sources provides a satisfactory assessment of 

the issues noted above. 

It is therefore of interest to know how data from this comprehensive 

national survey competre with findings from more limited studies. Regret­

tably, such comparisctns are lE;'sS systematic than desired, owing to broad 

variabili ty in the p'Ulrposes and methods of other studies and to limitations 

of time and scope in the present study. Nevertheless, three issues can be 

• 

• 

• 
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• addressed: 

• Differences between actual and preferred punishment. 

• Similarities and differences in the social and personal 

characteristics related to punishment preferences . • 
• Similarities and differences in the purposes of punishment. 

Actual and Preferred Punishments 

A major finding of the survey is the degree to which respondents favor 

imprisonment as a punishment relative to its actual use by the criminal 

justice system. Using the most recent comprehensive data on sentencing 

practices and time served in 13 states, an average of 59 percent of serious 

violent offenders were sentenced to prison, ranging from a low of 38 percent 

• to a high of 74 percent. For serious property offenders, the average 

percentage sentenced to prison was 34 percent, ranging from 19 percent to 44 

percent. 

(Insert Table 1 a.bout here) 

In contrast, survey respondents favored imprisonment in 88 percent of 

the serious violent offense scanarj.os and in 73 percent of the serious 

property offense scenarios. The use of imprisonment was cleat'ly preferred by 

most respondents across all six respondent characteristics. The largest 

difference among categories of respondents on any of 100 separate comparisons 

of respondent characteristics was 12.5 percentage points. Seventy~five and 

3/l0ths percent of those who finished only junior high scho~l favored 

imprisonment compared to 62.8 percent of those with some graduate education. 

In regard to time served, the mean time served for serious violent 

~ offenses was slightly more than three years (38 months, ranging from 28 
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months to 50 months across the 13 states). For serious property crime the 

mean time served was slightly more than 1.5 years (19 months, ranging from 10 

months to 26 months across the 13 states). 

(Insert Table 2 about here) 

Survey respondents thought that persons imprisoned for serious violent 

offenses should spend, on average, 1.7-18 years (or 211 months) in prison, 

compared to the actual mean of slightly more than 3 years, about 550 percent 

more time. Survey respondents did not make much distinction among violent 

offenders based on prior record. Respondents thought that those with no 

prior convictions should serve 200 months compared to 214 months for those 

with any priors. 

Survey respond~nts thought that serious property offenders should spend 

about 5 years in prison (62 months) compared to the actual average of 1.5 

years, or about 320 percent more time. Prior convictions of property of­

fenders did matter to survey respondents. They thought that those serious 

property offenders with no prior convictions should serve about 3 years (37 

months) compared to about 5 1/2 years (67 months) for those with any prior 

convictions. 

For individual offense categories, respondents were most different from 

actual time served in regard to homicide and drug offenses--in each case 

preferring sentences that were more than six times the actual time served. 

The difference for drug offenses is partly an artifact of the broader composi­

tion of the actual practice drug category that includes offenses pertaining 

to all types of drugs, whereas the survey drug offenses refer only to cocaine 

possession or sale. Respondents were closest to actual time se~,ed for rob­

bery and burglary, preferring sentences that were only about twice as long. 

• 

• 

• 
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Discussion 

The data reported above agree with Blumstein and Cohen's Western 

Pennsylvania Study. They concluded that "The sentences desired by the public 

are found to be consistently more severe than sentences actually imposed, 

suggesting the need for greater public awareness of current imprisonment 

practices so that expectations of the determinate sentencing schedules will 

be realistic and consist~nt with limited prison cepacity" (1982:223). 

Using national data some 8-10 years after the Blumste:i.n and Cohen study, 

we find no substantial evidence to dispute the empirical conclusions about 

more severe sentences. Nor do we dispute their interpretation that the 

difference between actual and preferred imprisonment makes it difficult to 

achieve public agreement on schedules of determina~e punishment. The 

persistence of the large disparities between preferred sentences and actual 

time served is an interesting issue that has not been resolved in favor of 

public misconception or public disagreement with policy, the two possible 

explanations offered by Blumstein and Cohen. To address this issue, we must 

first examine some additional comparative data. 

Comparability of Aggravating and Mitigating Circumstances: 

Prior Record, Employment. Age of Offender 

Prior Record 

In a 1977 survey conducted by LEAA (Public Image of the Courts), most of 

the general public (84%) believed that ~ criminal regord should influence 

judges' sentencing decisions in a "tougher" direction. But these data did not 

(Insert Tab!e 3 about here) 
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address the issue of how much tougher judges should be. The current survey, 

however, permits us to quantify this public expectation. As expected, the 

condition of prior conviction affects sentencing recommendations for all 

offenses. The effect is considerably greater, how'ever, for serious property 

crimes (an 81% increment) than for serious violent crimes (a 7% increment). 

(Insert Table 4 about here) 

Inspection of the individ~al offenses suggests that this disparity is mostly 

a result of violent offenses eliciting formidable sentence recommendations 

even in the absence of prior convictions. This pattern is not observed for 

property offenses. That is, respondents are very punitive toward violent 

offenders to begin with, and prior conviction adds only a relatively small 

increment to the total sentence. For example, respondents favor an average 

sentence of 28 years for homicide offenders with no prior record. Those 

with prior convictions receive 4 additional years. While this is a moderate 

absolute i.ncrease, it is relatively small given the base rate of 28 years. 

The same is true for robbery a.nd assault, though not for rape. Prior 

(Insert Figure 1 and Table 4 about here) 

conviction does make a significant difference in the case of rape-~a 6 year 

increment on a base of less than 12 years. 

It is for property offenses, hO~1ever, that prior conviction has its 

greatest impact. For burglary the increment is 140%--an increase of 2.33 

years compared to a base of only 1.67 years for burglary offenders with no 

prior convictions. Similarly, the increase in recommended sentence is 4.92 

years for arson, compared to an average sentence of 4.5 years for those with 

no prior record (an increment of 109%). While the increments for larceny and 

• 

• 

auto theft are not as great as those for burglary and arson, they follow the ~ 
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same pattern, and are greater than all of the increments observed for serious 

violent offenses. 

What differentiates all of the property offenses from the violent crimes 

is relatively short sentences for property offenders with no prior record. 

That is, respondents do not appear to view property crime with great alarm, 

and are significantly less pun!tive toward property offenders as compared to 

violent criminals. In all cases of offenders with no prior record, the 

average sentences for each of the four property crimes (burglary, larceny, 

auto theft, and arson) are shorter than those for each of the four violent 

offenses (homicide, rape, robbery, and assault). However, whereas prior 

record had a relatively small impact on the sentences respondents would 

impose on violent offenders, it has a significant, often very large, impact 

on sentencing recommendations for property offenders. This suggests that 

respondents are more selective in their response to property offenders than 

they are to violent offenders. Property offenders with prior records are 

viewed as deserving considerably more puni..'Jhment than those with no prior 

record. Prior record does not play nearly as large a discriminating role 

for violent offenses. 

Economic Status 

The Public Image of the Courts study reveals that the general public 

believes that the economic status of the offender should llQt influence 

judges' sentencing decisions: 82% believed that a "well-to-do offender ll 

should have no influence on the decision, while 85% believed that the status 

of "poor offender" should have 110 bearing on sentencing (Table 3). Our 

41" survey data generally support this position, although there are some notable 
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exceptions to the pattern. Overall, and for property and violent crimes 

generally, respondents would have "unemployed" offenders serve shorter 

sentences than those with "good paying jobs" or those who "live by crime". 

(Insert Table 5 about here) 

However, these differences are quite small, and are not substantively meaning­

ful; a conclusion of "no influence" would be in order here as in the LEAA 

study. 

Examination of specific offense types reveals that general categories 

such as "violent" and "property" mask some striking employment status 

differences. For example, respondents would sentence robbers who make their 

living by crime to over 10 years in prison, while sentencing unemployed rob­

bers to a little over 6 years, and those with good paying jobs to a little 

less than 6 years. Arson offenders who lead lives of crime 'receive an average 

sentence of over 11 years, those who are unemployed an average of less than 9 

years, and those with good paying jobs a little over 6 years. A similar 

pattern is observed for burglary and lax'ceny, although the differences are 

not as marked. For five offenses (homicide, rape, burglary, grand larceny, 

and petty larceny) survey respondents would assign the least severe sentence 

to unemployed offenders. 

Although differences by employment status are relatively small for these 

offenses, the data suggest that respondents may view unemployment as a 

mitigating factor in the assignment of criminal punishment. On the other 

hand, career crime is clearly an aggravating factor for most offenses (for 6 

of the 9 offenses examined offenders who "live by crime" receive the longest 

sentence). 

• 

• 

• 
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Age of Offender 

A final comparison has to do with the influence of age of offender. The 

Public Image of the Courts data revealed that 50% of all respondents reported 

that an "offender under age 18" should have "no influence on judges' senten­

cing decisions, ~nd 33% believed such offenders should be sentenced Ita little 

lighter" (Table 3). Our survey data offer only partial support for this 

position. Specifically, our data show that with but one exception (robbery) 

respondents believe that offenders under age 18 should receive significantly 

lighter seritences than those aged 18 and older. 

(Insert Table 6 about here) 

For example, for violent crimes generally, offenders aged 18 and older 

receive an average sentence of almost 18 years, while those under 18 average 

a little over 14 years. The differences are even larger, and often striking, 

for other offenses: property crimes - 5.08 years for offenders aged 18 and 

older vs. 2 years for offenders under age 18; homicide - 32.8 years vs. 23 

years; rape - 16.6 years vs. 7.9 years; assault - 6.7 years vs. 3.7 years; 

burglary - 3.6 years vs. 1.6 years; grand larceny - 5.08 years vs. 2.17 

years; auto theft 4.6 years vs. 1.5 years; and arson - 8.2 years vs. 2.6 

years. Put another way, offenders under age 18 receive sentences ranging 

from 72% (petty larceny) to 30% (homicide) shorter than those given to of­

fenders aged 18 and older who commit the same crime. Respondents clearly are 

taking age into account as a mitigating factor when evaluating appropriate 

sentence lengths. 

Discussion 

The data on aggravating and mitigating circumstances suggest the public, 

by and large, does not disagree with past and current practice regarding 
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tougher sentences for those with prior records or for career criminals, and 

lighter punishment for juveniles. Earlier studies did not examine the issue 

of how much tougher or how much lighter. When these different circumstances 

are examined in regard to length of punishment, we find no reason to change 

the overall conclusions about the public's desire for longer punishment. Yet 

the public appears to make qualitative distinctions about punishment severity 

consistent with both earlier opinion studies about courts and actual 

punishment practice. 

Blumstein and Cohen formulated the issue of disparities between public 

sentence preferences and actual practice in terms of misunderstanding versus 

disagreement. Our evidence suggests that the disparity in sentence length is 

a disagreement with practice rather than a misconception, since the public 

tends to concur with actual practice in making sentence distinctions based on 

aggravating or mitigating circumstances. 

Coupled with the opinion studies that indicate that the courts are too 

lenient on offenders, we suspect that the public's preferences for much 

stiffer sentences are more symbolic than firmly derived quantifications of 

actual deser~ed time. While we have not yet conducted the more complex data 

analysis of interrelationships between punishment severity and reasons for 

puni~.d:·lment, we can offer an initial comparison of reasons for punishment with 

earlier studies. 

Reasons for Punishment 

Data from earlier national public opinion surveys from 1970 through 1981 

indicate a sharp decline in the percent favoring rehabilitation as the main 

purpose of imprisonment, from 73 percent to 49 percent. This decrease 

• 

• 

• 
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(Insert Tables 7 and 8 about here) 

characterized all major subgroups of the population. In place of rehabilita­

tion, more people "switched" to incapacitation (protecting society from 

future crimes by the offender) than to punishment. In 1981, 31 percent 

favored incapacitation as the main purpose of imprisonment compared to 12 

percent in 1970. In 1981, 17 percent favored punishment as the main purpose 

of imprisonment compared to eight percent in 1970. 

These data suggest that although public support for rehabilitation has 

diminished, it was still, in 1981, the single most favored objective or pun­

ishment. In addition the changes from 1970 to 1981 sugges~ a much weaker 

consensus in 1981 than in 1970 about the most appropriate objective of 

imprisonment. 

These facts led us to wonder whether most people had only a single 

objective in giving imprisonment as a sentence. Since we were asking each 

respondent about eight offense scenarios which were likely to differ, we 

reasoned that we should construct separate items for each punishment 

objective, since imprisonment objectives might vary by offense or offender 

circumstances. Consequently it is difficult to directly compare our data 

using mUltiple responses with percentages from earlier years in which a 

forced choice response mode was used. 

When we examine both comparable objectives of imprisonment (namely, 

punishment, rehabilitation, incapacitation) as well as a broader range of 

objectives, we find that our suspicion about preference for mUltiple 

objectives is confirmed. Five of the eight reasons for punishment were 

thought to be "very important" by about 70 percent or more of th~~ respon-

dent..s. Furthermore, when we limit analysis to those respondents giving a 
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sentence of imprisonment, we find strong support for three different orienta­

tions. Support was found for one punitive orientation, rlamely desert ("to 

give the offender what he/she deserves") but not for a more severe 

formulation namely, retribution ("to get even with the offender by making him 

suffer for what he/she has done"). Seventy-eight percent of the respondents 

sentencing an offender to jailor prison thought that desert was a "very 

important" reason in their decision compared to only 30 percent who thought 

that retribution was a "very important" reason. We also find comparable 

support for rehabilitation, where 73 percent of those giving a jailor prison 

sentence thought rehabilitation was a "very important" reason or purpose. 

That was also true for incapacitation, where 78 percent of the respondents 

giving a jailor prison sentence thought that incapacitation was a "very 

important" reason for their decision. 

These data suggest that our inference about the public's increased uncer­

tainty over the goals of imprisonment based on the changes from 1970 to 1981 

is accurate in 1987. Strong support is shown by people sentencing hypo-

thetical offenders to jailor prison for three very different correctional 

goals. In fact, despite the support for these three typical correctional 

goals, they are not the most strongly supported ones. For persons sentencing 

offenders to jailor prison, the most strongly supported goals are boundary 

setting ("making a public statement that this kind of behavior won't be 

tolerated") and special deterrence ("scaring the offender so he or she will 

not do it again"). In each instance, about 83 percent of the respondents 

sentencing an offender to jailor prison thought that those reasons or 

purposes were very important. 

• 

• 

• 
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~ Conclusion 

• 

• 

The comparison of the National Punishment Survey data with other data 

has focused on three areas. The comparison of public punishment preferences 

with actual imprisonment rates and time served showed that the public desires 

more severe punishment than is currently administered by the criminal justice 

system. This is comparable to most, if not all, other studies whether the 

issue is formulated in a very general way ("Are courts too harsh or too 

lenient?") or in more detailed ways as in our study. Our national sample and 

our instrumentation involving the assignment of specific penalties to 

specific offense scenarios suggest that the U,S. adult population is able to 

consistently apply its well-known perception that courts are too lenient to 

a series of specific hypothetical case scenarios. When they do, they think 

that offenders should serve time in jailor prison more often than they 

actually do and that they should remain in prison much longer than they 

actually do. 

Whether these preferences are practical, feasible, or have any utility 

for prescriptive determinations of sentences is dubious. However, that is 

not the task which respondents were assigned. The sentences they gave in 

response to the offense scenarios indicate an incontrovertible and persistent 

preference for more severe punishment than is currently the practice. They 

were not asked to think in terms of practicality, feasibility, or cost. 

Those are obvious dimensions that policy makers and criminal justice 

executiv~s need to balance in creating workable and more effective sentencing 

structures. The fact remains that when asked for their prescriptions in a 

case specific framework independent of knowledge of actual practice, the 

public wants more imprisonment for longer periods of time . 
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The public also expressed the preference for more than a single reason 

or purpose for punishment. We expected this to be so on the basis of previ­

ously documented declines in support for rehabilitation toward a more even 

distribution among rehabilitation, incapacitation, and punishment perspec­

tives reflecting less consensus on a single purpose. We did not expect to 

find the distribution of reasons or purposes that emerged in the 1987 data in 

view of our findings about severity of punishment and the recent rhetoric 

about retribution. Unexpectedly, the public by and large rejected the most 

severe statement of punishment, namely retribution. Instead respondents 

giving a sentence of jailor prison favored in about equal proportion 

incapacitation and desert very strongly and rehabilitation only slightly 

less strongly. But surprisingly even stronger support was voiced for sending 

offenders the message that their criminal activity won't be tolerated (boun­

dary maintenance) and that they ought to be scared by the prospect of much 

stiffer sentences from committing the crime again (special deterrence). 

These findings about purposes of punishment suggest that the public 

wants many things to be accomplished by the administration of justice, 

although they may simultaneously be unaware of limits imposed by work loads 

and costs. However, support for multiple purposes of punishment is a clear 

rejection of unidimensional rhetorical responses to crime. The public has a 

solid grasp of common rationales for punishment implying that improved public 

education about the questions of practicality, feasibility, and cost based on 

system performance data has a strong base upon which to build. 

• 

• 

• 
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TABLE 1: C[)IoflARISON OF BJS 13 STATE IN8ARCERATION RATES, [Range), 
AND CRIME SURVEY INCARCERATION RATES, IN PERCENTAGES 

Serious Violent Crime 
No Priors 
Any Priors 

Serious Property Crime 
No Priors 
Any Priors 

Homicide 
No Pr10rs 
Any Priors 

BJS 
13 STATES· [ii) 

59 (38.3-74.5) 

34 (19.3-43.9) 

., 78 [52.E-90.6) 

Rape 72 [27.2-97.8) 
(BJS date includes other sex crimes) 
No Priors 
Any Priors 

Robbery 72 [56.1-100) 
No Priors 
Any Priors 

Aggravated Assault 
No Priors 
Any Priors 

BurgLary 
No Priors 
Any Priors 

larceny 
Pe';;';;y Larceny 

No Priors 
Any Priors 

Grano larceny 
No Pri ors -
Any Priors 

Auto Thef~ " . 
No Pri ors­
Any Priors 

Arson 
No·Priors 
Any Priors 

Drug Sale/Possession 
No Pi; ors -
Any Priors 

39 [3D.E-5D.7) 

L4 [36.5-£1.3) 

27 (24.=-33.7) 

41 [33.7-46.9) 

4D [31 .1-53 .2) 

EGSU 
SU~VE"'u 

88.5 
76.5 
92.7 

73 .1 
47.6 
81 .5 

98.2 
95.0 
99.4 

94.4 

85.3 
97.7 

79.6 
61.2 
85.5 

80.4 
57.4 
88.2 

69.1 
Ll..2 
IE .1 

54.7 
r"V 0 
Co J .... 

65.4 
73.1 
43 .5 
81.0 

72.9 
t.4.B 
84.5 

81.5 
55.S 
87.1 

75.2 
5S.2 
80.2 

~ Percent Df convictions that resulted in sentences of·incarce~6~ion. 

!~J 

~* PErcent of responden:s whose most severe sentence was "jailor prison." 



TABLE 2: COHPARISOH OF BJS 13 STATE MEAN TIME SffiVED, (Range), 
AND CRIHE SURVEY sEtnENCES, IN MD"'ll-lS 

Serious Violent Crime 
No Priors 
Any Priors 

Serious Property Crime 
No Priors 
Any Priors 

Homicide 

Rape 

No Priors 
Any Priors 

No Priors 
Any Priors 

Robbery 
No Priors 
Any Priors 

Aggravated ·Assau l t 
No Priors 
Any Priors 

Bu,glary 
No Priors 
Any Priors 

Larceny 
Pe-:ty Larceny 

No Priors 
Any Priors 

Grand Larceny 
No Priors 
Any Priors 

Auto Theft 
No Pri Drs 
Any Priors 

Arson 
No Priors 
Any Priors 

Drug Sale/Possession 
NcPriors 
Any ?ri ors 

BJS 
13 STATES 

38 (28.3-50.5) 

19 (10.3-26.1) 

5S' (39.3-78.6) 

43 ( 25 .5-63 .7) 

38 (29.1-61.5) 

26 (17.4-37.0) 

22 (13.E-30.5) 

15 (5.5-22.7) 

17 (11.E-24.9) 

17 {10.4-24.0J 

BGSU 
2URV;:Y 

211 
200 
214 

62 
37 
67 

379 
341 
392 

194 
139 
211 

83 
76 
84 

43 
20 
48 

31 
35 
62 
42 
55 

55 
37 
59 

100 
54 

113 

1060:: 
85 

110 

0:: Survey datE referre~ only to cocaine sale and USE •• 

SURVEY: ACTUAL 
BAIliJ. 

5.5 

3.2 

6.5 

4.5 

2.2 

3.1 

1 .9 

2.5 

4.1 

3.2 

.t, .1 

6.3 

• 

• 

• 



Table 3. Effect of Prior Record, Economic status of Offender, 
and Age of Offender on Judges sentencing Decisions 

Public Imaqe gf the_Courts (19771* 

Should Prior criminal Record 
Influence Judges'Decisions? 

Should Well-to-do Offender 
Influence Judges' Decisions? 

Should Poor Offender 
Influence Judges' Decisions? 

:-

Should Offender Under Age 18 
Influence Judges' Decisions? 

49% uMuch Tougher" 
35% IIA Little Tougher" 

82% "No Influence" 

85% "No Influence" 

50% "No Influence" 
33% IIA little lighter" 

BGSU Survey (1987) Months Sentenced 

All Crimes: Overall 136 
No Priors 139 
Any Priors 135 

Violent crimes: Overall 159 
No Priors 200 
Any Priors 214 

property crimes: Overall 

All Crimes: 

No Priors 
Any Priors 

Overall 
Unemployed 

Good Paying Job 
Lives by Crime 

62 
~ 37 

67 

136 
132 
144 
144 

Violent Crimes: Overall 211 
209 
225 
231 

Unemployed 
Good Paying Job 
Lives by Crime 

Property Crimes: Overall 62 

All Crimes: 

Unemployed 61 
Good Paying Job 62 
Lives by Crime 70 

Overall 136 
Under 18 138 
18 & Older 144 

Violent Crimes: Overall 211 
Under 18 172 
18 & Older 213 

Property crimes: Overall 62 
Under 18 24 

* Source: Public Image of the Courts, 1977: General Publics Data. 18 & Older 61 
Law Enforcement Assistance Administration, 1979 . 

• - • 



Table 4: Effect of Prior Convictions on Sentences Recommended 
by Survey Respondents 

Serious Violent Crime 

Serious Property Crime 

Homicide 

Rape 

Robbery 

Aggravated Assault 

Burglary 

Petty Larceny 

Grand Larceny 

Auto Theft 

Arson 

Drug Sale/Possession 

~. 

% Increase in Sentence 
(Prior conviction Increment/No 
Sentence) 

7% (1.17 yrs/16.67 yrs) 

81% (2.5 yrs/3.08 yrs) 

15% (4.25 yrs/28.42 yrs) 

52% (6 yrs/l1.58 yrs) 

11% (.67 yrs/6.33 yrs) 

17% (1 yr/5.92 yrs) 

140% (2.33 yrs/1.67 yrs) 

26% (.67 yrs/2.58 yrs) 

55% (1.92 yrs/3.5 yrs) 

59% (1.83 yrs/3.08 yrs) 

109% (4.92 yrs/4.5 yrs) 

29% (2.08 yrs/7.08 yrs) 

• 
Prior 

• 

• 
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Tables: Effect of Employment Status on Sentence Length (in months), • by Offense Type 

Homicide Rape 
Overall 379 Overall 194 
Unemployed 374 Unemployed 185 
Good Paying Job 385 Good Paying Job 21i 
Lives by Crime 405 Lives by Crime 208 

Aggravated Assault Robbery 
Overall 81 Overall 83 
Unemployed 86 .,. Unemployed 75 
Good Paying Job 83 Good Paying Job 67 
Lives by Crime 85 Lives.by Crime 124 

Burglary Grand Larceny 
Overall 43 Overall 62 
Unemployed 34 Unemployed 55 
Good Paying Job 39 Good Paying Job 64 
Lives by Crime 47 Lives by Crime 72 

Petty Larceny Auto Theft 
avera 11 39 Overall 55 
Unemployed 32 Unemployed 70 
Good Paying Job 36 Good Paying Job 63 • Lives by Crime 52 Lives by Crime 66 

Arson 
Overall 100 
Unemployed 104 
Good Paying Job 76 
Lives by Crime 135 

• 
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Table 6: Effect of Age of Offender on Sentence Length (in months) 
by Offense Type 

Homicide 
Overall 379 
Under 18 276 
18 & Older 394 

Rape 
Overall 194 
Under 18 95 
18 & Older 199 

Aggravated Assault 
Overall 81 * 
Under 18 44 
18 & Older 81 

Robbery 
Overa 11 
Under 18 
18 & Older 

Burglary 
Overall 
Under 18 
18 & Older 

Grand Larceny 
Overall 
Under 18 
18 & Older 

Petty Larceny 
Overall 
Under 18 
18 & Over 

Auto Theft 
Overall 
Under 18 
18 & Older 

Arson 
Overall 
Under 18 
18 & Older 

83 
82 
82 

43* 
19 
43 

62* 
26 
61 

39* 
11 
39 

55* 
18 
55 

100* 
31 
98 

% Decrease in Sentence Due to 
Offender U::.:..n~d~er!...-.':I..:::8:.-.. ___ _ 

30% 

'," 

52% 

46% 

56% 

57% 

72% 

67% 

68% 

. 
* Overall means are equal to or greater than 60th age-specific means because 

vignettes in which age of offender was not specified are included in the 
computation of the overall mean. 



TABLE 7: 

Hain Emphasis [1970, 1981) or "Very Important" [1987) Reason for 
I~pr;sonment, 1970, 1981, 1987 

1987[c) 
Ja i lor .,. Other 

ReesO.D 1]lQ. .rn.1. Peri SQ.D SEntence Sentence 

Punishment 
Retribution 
Desert 

Rehabi litation 

Incapacitation 
[ "Protect society 

future crimes") 

[eJ 7% not sure. 
[b) 3% not sure. 

8 17 

73 49 

12 31 
from 

93[a) 97[b) 

(c) Percent responding "very important." 

30 16 
78 59 

73 75 

78 10 

[d) Source: 1970 & 1881 date from S.ource.book pf Cr:imjpaL JllEtjce,S;t.sti,S.tic5 
1.983, Figure 2.14, p. 261. 
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TABLE 8 

Main Emphasis of Imprisonment by Respondent Characteristics, 1970, 1981(0) 

0' 019.70 00 >"" eo"<>oo< 0' _~ ................... >oo' 0"" 0 .. 19a1 co 0 

Respondent 
Characteristi ga Pygi§hment ~babi llta,tiQO ~. Puni6h!D.lilll RababiLi ta,tiou Incanaci tatiou 

Sex 
Male 
Fema Le 

Race 
White 
Black 

Age 
16-20 
21--29 
30-49 
50 and older 

Education 

B 
10 

8 
10 

6 
4 
7 

12 

8th grade or Less 15 
High School 8~ 

CoLLege 6 

Income 
1970 categories 

Under 5,000 
5,000 to 9,999 
10,000 

1981 categories 
7,500 or less 
7,501 to 15,000 
15 .001 to 25,000 
25,001 and over 

Region 
East 
r1i dwest 
South 
West 

11 
8 
6 

9 
S 

11 
6 

74 
72 

75 
64 

75 
B1 
79 
63 

57 
73 
00 

66 
72 
80 

72 
76 
70 
75 

11 
13 

12 
9 

11 
11 

9 
15 

11 
13 
10 

12 
13 
11 

14 
11 
10 
13 

18 
16 

17 
19 

na 
12 
19 
19 

24 
20 
13 

19 
20 
16 
15 

17 
13 
20 
18 

[a.urce: SpyrcebOOK Qf Crjru.i De LJ.Y.1U.i.Q.t:L.Stati §t.i g •. , Tab Le 2.68, p. 262. 

50 
48 

49 
50 

na 
54 
51 
44 

39 
47 
53 

47 
52 
48 
50 

53 
51 
48 
41 

30 
33 

31 
29 

na 
33 
27 
33 

32 
30 
32 

31 
26 
35 
32 

28 
32 
29 
38 

• 
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TABLE 9 

Percent Responding "Very I~portantn Reason for 
I.prisonment by Respondent Characteristics, 1987 

Respondent Punishment Rehabi litation 
J;ha racteri st.i os R..§t rlbut.i.QQ UeserJ; 

Sex 
rIa le 29 79 66 
Female 30 77 80 

Race 
.,. 

Whi te 29 77 73 
Nonwhite 34 84 73 

Age 
18-24 35 76 71 
25-34 31 73 76 
35-44 26 70 74 
45-54 31 78 76 
55-64 27 81 71 
65-74 29 89 71 
75+ 30 85 75 

Education 
Not HS grad 37 87 73 
HS grad 33 81 75 
College 20 66 71 

Income 
Under 56,000 36 78 84 
6,000 to 13,000 30 89 70 
13,000 to 19,000 32 79 77 
19,000 to 29,000 25 76 68 
29,000 to 48,000 25 75 78 
48,000 to 75,000 24 72 72 
over 75,000 25 61 71 

Regi 0.1 

Northeast 30 76 75 
Midwest 26 78 72 
South 33 78 72 
West 28 78 76 

• 
Incapacitation 

, pC'" I 

75 
80 

77 
83 

71 
71 
75 
81 
83 
86 
83 

88 • 78 
68 

90 
80 
82 
70 
74 
75 
77 

78 
75 
79 
81 

• 
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Justice cannot tum its back on popular opinion. Precisely how much weight 

1'entcncers should attach to the views of the public is a matter for debate: but public 

confidence is clearly one of the constituents of an effective system of justice. It is 

one thing to assert the need for public confidence. of course. and quite another to 

assess whether the sYstem actually commands this confidence. In Britain. it is 
J • 

probably fair to say that practitioners and politicians alike are pessimistic. and 

assume widespread public dissatisfaction with the perceived leniency of the courts . . , 
The sources 01' this pessimism include: 

* general support for capital punishment: 

* polls showing scepticism about the courts on other scores: 

* mecliR coverage of unusually lenient sentences: and 

* in the case of politicians. their constituency postbags. 

.A number of academic surveys carried out in the 80's have similarly found some public 

dissatisfaction - but they have also come up with findings \vhich contradict or qualify 

the image of a public which is uniformly in favour of tougher sentences. Indeed some 

surveys suggest a considerable congruence between opinion and sentencing practice. In 

the first part of this paper. I shall set out some findings from two surveys: the 

second sweep of the 19.84 British Crime Survey (BCS) and a smaller survey conducted a 

year later. referred to here as the 'Walker/Hough' survey. The second part of the 

paper examines some of the factors which seem to be associated with punitive and 

lenient attitudes in Britain. drawing exclusively on the latter survey (I). 

Assessing attitudes to sentencing 

There can be little doubt that in Britain - as in the United States and Canada - those 

1. In this paper 1 have used 'punitiveness' as a shorthand to refer to a preference 
for severe sentences - whether for retributive. vindictive. deterrent or incapacitative 
reasons. 
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• survey questions which ask ahout the adequacy of the sentencing process at a gencral 

1('1'('1 tap widespread dissatisfaction. For a start, tpere is a clear majority in 

favour of the reintroduction of capital punishment. For example, a recent poll 

reported 73 % in favour, rising to 80 % for terrorist offences and 83 % for child murder 

(£w.'ning Standard. 6 October 1987). And in a survey carried out by the 

Association of Market Research Organisations. 83 % agreed that 'sentences given by the 

courts are frequently not heavy enough': only 21 % thought that 'the courts usually get ., 

the length of sentence right': 88% thought that there was unwarranted disparity between 

sentences (AMSO. 1986). Gallup (1982) report 67% of their sample thinking that court 

sentences were too ShOI1: in the same survey. 60 % of people wanted the' cat' 

reintroduced. 

It would be a mistake. however. to take these findings at their face value. Four 

points must qualify them. In asking whether sentences are adequate. surveyors are 

• rarely explicit about the criteria against which adequacy is to be judged. We do not 

• 

know whether respondents understand questions such as AMSO's and Gallup's in terms of 

deterrence rAre sentences tough enough TO k('ep crime in check?) or in terms of 

commensurability (' Are sentences tough enough TO fiT The crimc?·). ·Nevertheless. 

the distinction is an imponant one: policy-makers may want to attach rather different 

weight to views about the deterrent effectiveness of sentencing on the one hand. and 

about its equity or fairness on the other. 

Secondly. the questions often focus - either explicitly or implicitly - on those more 

serious crimes which can be expected to attract a prison sentence at the least. 

Respondents are not asked to consider whether the right balance is struck between 

custodial and non-custodial sentences for those less serious crimes which constitute 

the bulk of court business. Thirdly - a related point - though different respondents 

will probably think of different sorts of crime when they are asked whether 'in 

general' sentences are tough enough. evidence from Canada suggests that most people 

answer with stereotypes of violent and dangerous criminals in mind (see Brillon. 1984. 

in press: Doob and Roberts. 1983, in press). The reasons for this are probably 
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twe-fold. On the one hand. people both overestimate the proportion of crimes which 

involve violence (see Walker and Hough. in press. Chapter II); and on the other. they 

may not regard cases of theft and vandalism as 'real' crimes. 

Certainly. if respondents are asked not about sentencing in general. but sentencing for 

specific categores of crime. marked differences emerge. We did this in a recent survey 

(\\Talker and Hough. in press. Chapter··lD) and as Table I shows. we found overwhelming 

dissatisfaction with sentences for rape and robbery (2): there was less - but still 

considerable - dissatisfaction in relation to burglary: and for shoplifting. a minority 

of 17 7c felt that sentences were too soft. two-thirds saying that sentences were about 

right or too tOUITh. .... .... 

ITable I about here\ 

Finally. and crucially. responses to such questions depend on the accuracy of 

respondents' knowledge about crime and sentencing. People who overestimate the 

lenience of couns are very likely to find them too soft - and the s.m~1I minority 

overestimating the severity of courts is likely to find them too tough. In the 

Walker/Hough survey. we asked what proportion of convicted adult offenders are sent to 

prison: we selEcted two categories of crime for which the correct answer is a half -

burglary and causing death by reckless driving. The majority underestimated the 

percentage of burglars who are sent to prison: two-thirds thought put the figure at a 

third. And for causing death by reckless driving. three-quarters of our respondents 

put the fraction at a third or less: and most of the three-quarters said'very few'. 

What is interesting is not their ignorance. since only those who know their way around 

2. Unfortunately. fieldwork coincided with considerable media attention to rape. Two 
davs before fieldwork began. the Lord Chief Justice issued guidelines for the tougher 
sentencing of rapists. whiell received considerable publicity. While the interviews 
were in progress, several sexual attacks achieved notoriety. A vicar's daughter was 
raped and her familv beaten up in their home. A man charged with the sexual murder of 
Leonie Damley \V~s acquitted but sentenced to life imprisonment for other serious 
sexual offences. Towards the end of the interview period. statIstics were published 
showin!! marked increases in the countrvwide incidence of rape, and especially in 
London ..... These events could not have failea to sensitise respondents to the Issue. 
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Table 1: Views on the adequacy of court sentences for selected crimes 

RAPE MUGGING BURGLARY SHOPLIFTING 

% % % % 

Too soft 90 87 54 17 

About right 6 7 34 50 

Too tough 1 1 1 15 

No opinion either way 2 3 7 12 

Dont know 1 2 4 6 

100 100 100 100 

---_ .. _-------------
Weighted data, unweighted n = 1200 

Question: ' ... can you tell me using one of the phrases from this card ~TIat 
you think of the sentences that courts generally give for [crime]?' 



the supplementary volumes of Criminal Stmistics are in a posi, :on to know the 

right answers. More to the point is the fact that most respondents underestimated, and 

few underestimated, the courts' use of imprisonmel1t. Little surprise. therefore. that 

over half of respondents in Table I thought that sentencers were too soft on burglars. 

We do not know the extent to which this bias in people's ignorance stretches across 

other crime types. 

I gnorance about the proportion imprisoned must be balal}ced against people's uncertainty 

about the process by which prison sentences are discounted. Most respondents seemed 

well-informed about the principle of remission - whether or not they knev,' the term 

itself: 41 per cent knew that time served was reduced by a third. subject to good 

behaviour. and another 30 per cent gave only slight underestimates. In contrast. 

however. was respondents' ignorance about parole. Fully 42 per cent did not think that 

a prisoner given a six year sentence could be released before serving four years; 23 

per cent 'didn't know': and only II per cent gave roughly correct answers. 

Refining measures of punitiveness 

These points underscore the need for considerable specificity in eliciting respondents' 

views on sentences - not just asking about ·crime·. or even about broad crime 

categories. but providing the respondent with ample. concrete detail about particular 

cases. Survey research has gone down three paths in trying to get a firmer grasp on 

views about the adequacy of sentencing. each with its own strengths and weaknesses: 

* studies which offer respondents virrnettes of specific cases, and ask them 
to choose a suitable sentence - whicn can then be compared with actual 
practice: 

* those which present vignettes of sRecific cases. including the sentences 
handed down by the couli. and ask for reactions to the sentence: and 

'" studies which ask victims what penalty they think 'their' offender should 
have. 

Examples of each of these approaches will be presented in tum. The first is drawn 
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from the British Crime Survey. where a nationally representative sample was asked to 

'pass sentence' in several hypothetical cases. The second example is drawn from a 

smaller. subsequent survey. which set out to measure people's tolerance for sentences 

of differing severity. And the third is again dra\'.n from the British Crime Survey. 

where victims located by the survey were asked to select a sentence suitable for 

'their' offender. In all three examples. questions were asked about specific offences. 

in which a degree of detail was available about the offence and offender. In the first 

two. where vignettes were used. the amount of information was necessarily limi~ed: in 

the third. where victims' views were solicited. respondents obviously had a great deal 

of detail about the offence. hut often had little or no information about the offender. 

Gcrring respondcnts TO I){ISS scI11cl7cc': jindings froll1 rhe BCS 

This approach was used in the second BCS. which asked people to 'pass sentence' in a 

number of hypothetical cases (see Hough and Moxon. 1985. for a fuller discussion). 

• Respondents were ,asked about a variety of offences committed by people of different 

ages. Answers for 25-year-old male offenders have been compared to actual court 

practice in Tahle 2. 

ITable 2 ahout here] 

There are limitations to such comparison. The decisions of the sample of 'Iay 

sentencers' is made on a handful of cases. which provide basic information about the 

offender but no detail beyond offence category about the crimes themselves. The court 

statistics. on the other hand. represent selllencers' decisions in several thousand very 

different cases. Some of the variation between cases wiil stem from differences 

between SE'ritencers - from sentencing disparity. in other words: but most will stem from 

variations in severity of offence. Comparison is further complicated as statistics of 

court sentences cannot readily be broken down by criminal history in addition to 

• offence category and offender age and sex. (The court figures in Table 2 thus include 

first offenders.) 
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Where Table 2 sho\\'s. for example. that 62 % of respondents would like to see burglars 

sent to prison. this is not equivalent to a popular wish to see 62 % of burglars 

imprisoned: rather. it means that this proportion of the sample would like to see 

imprisonment as the usual sentence for burglary. 

Bearing in mind. therefore. that the comparisons in Table 2 are suggestive more than 

conclusive. there does appear to be a fair degree of congruence between the courts and 

the public in temlS of the use of imprisonment. The vast.majority of people would like 

to imprison 25 year old robbers with previous convictions: and the vast majority of 

such offenders {1re sent to prison. The majority' would not like to see offenders of 

this age imprisoned for shoplifting. car theft or use of cannabis. and indeed. in most 

of these cases. the offender stays out of prison. 

Overall. there may be a fair match between opinion and practice about category of 

sentence: where prison sentences {1rr! advocated. however. respondents generally seem 

to favour longer sentences than are typically meted out. 

In weighing up these findings. it should be remembered that respondents are being asked 

to perform a somewhat artificial task. Though few will have thought about sentencing 

in any depth. they are asked to select sentences quickly and at short notice. Many of 

the respondents are deeply uninformed about the nature of available sentences. 

including their social and financial costs. As is discussed below. people's 'off the 

cuff' reactions may well differ from more considered and informed views. 

Re{1cting TO specified se111cnccs: (1 study ofpublic Tol('mnCf! 

Several studies have asked resfJondents not to select a sentence themselves but to rate 

sentences contained in vignettes - see Walf.~r and Marsh (1984). Rossi ('1 al .. 

(1985). Doob and Roberts (1983. in press) and Walker and Hough (in press. Chapters 10 

and I I). The value of this approach lies in the fact that respondents are at least 

doing something which has its analogue in everyday life. People rarely impose formal 
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Table 2 
Sentences for 25-year-old offenders: preferences of BCS respondents 
compared to court practice for selected offences. 

R('}:)b- Burg- Shop- Car 
er:y lary lifting theft 

BCS RESPONDENTS' PREFERENCES 
(OFFENDER AGED 25 WITH 
PREVIOUS CONVICTIONS) 

% % % % 

Prison 85 62 12 23 

Discharge/caution 1 1 16 10 

Community service 5 10 18 17 

Other disposal 10 27 54 50 

'TOTAL 100 100 100 100 

COURT PRACTICE FOR OFFENDERS AGED 
25 (INCLUDING FIRST OFFu~ERS) 

% % % % 

Prison 92 61 10 31 

Discharge/ 
police caution 1 2 11 6 

Community service 1 8 5 11 

Othe r di sposal 6 29 74 52 

'TOTAL 100 100 100 100 

Notes: 

Dnlgs 

% 

15 

23 

7 

55 

100 

% 

11 

11 

2 

76 

100 

1. Court figures, relating to both Magistrates' and Crown Courts in 1983, 
provided by Home Office Statistical Department; the 'drugs' column incudes 
offences other than possession of cannabis. 

2. Weighted data; unweighted n = 3270. Source: 1984 BCS. 



punishments on others. but they do routinely hear and read about court sentences. and 

routinely assess whether these sentences seem reasonable. 

In the Walker/Hough survey. which developed earlier work of Walker and Marsh. we 

presented respondents with what purported to be newpaper clippings of recent court 

cases. carefully faked to be as realistic as possible. The design of this part of the 

survey was based on the assumption that it is both more useful and more practicable to 

ascertain the lill1irs ofrhc public's rolcf"{Illcc for severity or leniency in 

sentencing than to find out exactly what the public wants'. and 'fine-tune' sentencing 

policy accordingly. So we purposely presented responcIents with examples of sentences 

which. though not infrequently passed by sentencers. were clearly more lenient or 

severe than the modal sentence. 

Each respondent was shown six 'clippings'. reponing cases of rape. robbery. burglary . 

shoplifting. joyriding and vandalism. \Ve systematically varied the sentences in these 

cuttings for four sub-samples (3): the stories presented to one sub-sample are shown in 

Figure I. 

I Figure I about herej 

It can be seen from Figure I that our offenders were all male. all in their early- or 

mid-twenties and all had previous convictions. Each story was presented to one or 

other of the sub-samples with a sentence which was. by the courts' standards. very 

severe. mildly severe. or lenient in one of two ways. The severe sentences were all 

custodial - tailored to be slightly or considerahly tougher than the 'going rate' for 

that offence. One set of lenient sentences consisted of 2 years' proba~ion -

regardless of crime type: the other set consisted of a years' prison for the rape and 

3. As a methodological exercise. we included a fifth sub-sample. which replicated the 
first sub-sample except that the vignettes were presented by the interviewer verbally. 
Unfortunately our care in fabricating the cuttimrs seems to have' been misplaced: the 
first and fifth sub-samples showea almost identical patterns of response (see Walker 
and Hough. in press. Cliapter 10). 
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Figure I: the 'newspaper cuttings' presented to respondents 

Tattoo gives 
rapist away 
A GIRL'S NAME tattooed on 
his hand identified Evan 
Pritchard (251 as the man who 
raped a young housewife at 
knife-point in the garden of her 
house as she was returning from 
shopping. 

Pritchard. who had a previous 
comiction for attempted rdpe. 
was put on probation for 2 years 
at the Crown Court yesterda~. 

Traffic 
Warden 
catches 
phone 
vandal 
A TRAFF!C WARDE:-" waiting 
to use a phone box 53W Nicholas 
Thompson (22) smashino the 
receiver inside. .. 

Thompson, with a prelious 
comiction for criminal damage. 
was ordered to pay £263 
compeljS3!ion. 

Bag­
Snatcher 
breaks 
Worn'an's 
arm 
A woman's arm was fractured in 
two places when she was 
knocked down and robbed of 
her handbag in a well-lit 
car-park a: Sainsbur\"s 
Supermarket. -

Clive Skelton (26). with a 
previous conl'iction for 
attempted robbery. was sent to 
prison for 4 years at the Crown 
Court toda~·. 

SHOPLIFTER 
QUEUED ALL 
NIGIITFOR 

SALE 
SO KEE."I was Peter Sim pson 
(26) to aet an Ovcrcoat at 
Lewis' safe that he was at the 
head of an all-night queue 
Store. detectives told the cou~ 
that In the confusion of the 
opening minutes he was seen 
to p'ut the coat on and walk out 
w~ile th<: en~ of the queue was 
sull pounng In. 

SImpson. who had a 
previous conviction for 
shoplifting. was sent to prison 
for 6 months at ,\larl'lebone 
Court yesterday. . 

JOY·RIDER 
RAN OUT OF 

PETROL 
Though he knew how to start 
a Metro \\;thout the ignition 
key: Barry Wright (23) did not 
nouel.' that the one he had 
'borrowcd' to get him home 
was almost out of petrol. The 
police found him strandcd at 
2am near Wicken. 

The magistrates were told 
that this was Wright's sccond 
offence of taking a car without 
the O\\11cr's consent. and sent 
him to prison for 6 months. 

B~t:"glar heard 
in attic 
Ray Fairbrother (22) had 
reached the attic of the house he 
was bureline when the owner 
returned-unexpectedl\,. 

Hearing nOIses overhead she 
telephoned the police. who 
were waitine for him at the foot 
of the stairs~ 

Fairbrother, who wa.s 
convicted of another burglary 
two vears ago. was ordered to 
do 46 hours" community service 
by the Cro\\n Court last week. 

Note: the cuttings shown here are those presented to one of the 
sub-samples. The versions presented to the others differed only 
in respect of the sentences. See Table 3 and the text. 



the robbery, a communit), service order for the burglary and fines for shoplifting and 

joyriding. Table 3 presents the results of this part of our survey 

ITable 3 about here] 

It is clear from Table 3 that the lenient·sentences attracted far less support overall 

than the tough ones: equally clearly, there are considerable variation between crimes. 

People were least tolerant of lenient sentences for rape: 60th probation and the 

year's prison sentence were regarded as 'much too soft' by over 80% of respondents. As 

mentioned earlier. fieldwork for the survey unfortunately coincided with an unusual 

amount of media attention to sexual offe.nces. and the majority of respondents must have 

been aware of the public furore about lenient treatment of rapists. 

The only other lenient sentence \vhere a majority voted 'much too soft' was probation 

for the bag-snatcher. though the burglar sentenced to community service also stretched 

respondents' tolerance. It is interesting to note that fewer respondents found the 

community service order acceptable (20 %) than probation (31 %~. even though the former 

is intended to be a substitute for a prison sentence. Lenient sentences for the other 

three crimes - shoplifting. joy-riding and vandalism - attracted much less criticism. 

As for the heavy sentences. these all secured majority support. Since the fieldwork 

was carried out. the Lord Chief Justice's guidelines for rape sentences has taken 

effect. and the clipping which we intended to be a fairly severe sentence for rape - 6 

years - now reflects the 'going rate'. 55% saw this as 'about right" . but virtually 

everyone else thought it too soft. 9 years for the rapist was not tough enough for 33 % 

of respondents, Varying minorities saw the severer sentences as too tough. rising to 

28 % for the bagsnatcher who received 6 years. 
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'1',\131.1: 3 l~p~[?')n(1pnts' ratings of the varien sentencps in the n(>w!-'pa[H~r cuttings 

I~''''l''lllt\,'nt<;' choices I<A\-'IST SIIOI'-LIF'TEH BUh:GLAI\ BI\G-SNi\TCIIEI~ JOY-IUOEI< PIILNE VANDAL .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .......................... .. 
probation probation probation probation probation probation 

.( 

2 5. 1 c I r 
'Illuch too tough' I' "'2 /C 

'a little too tough' 8 " 1 ,. !.z 70 1 (" 4 ,. ,e ,0 ,r- ,e 

'"h<".ll t ri nllt' 4 ~\; 5') ~c. 31 . 1 0 ~;, 2Q $0 3 5 ~" ". 
, a little tou soft' 6 ("' ,e 28 ~.; 31 , 

It, 
') II") ( ~ __ ,u 27 ~.~ 38 ~''" 

'Pll' C h too soft' 89 ~., 9 ~c 37 ~~ 68 ~'c. 2'> co' 
~ ,0 23 ~'c ........................................................................................................................................................................................................................ 

prison, 1 yr. fine, [50 com. ser. 4011rs. prison, 1 yr. fine, [75 compens. ,[263 

""llch too tough' 1 ~;, 1 ~;, '2 ~(; 1 $; 
'a 11 ttl e too tough' 1 $.; !;! ~.. 1 "),, 1 c;; 2 ~" 
'ahnll t ri Clht' .1 ~.. £1 ~~ 1Q ~',u 2.i $~ .:u ~~ 57 ~., 
'a tittle too soft' 12 ~''; 26 ~.;. 35 Yo 33 ~,. 33 5'0 25 '/< 
'much too soft' 83 % 12 ~c: 4~~'; 31 >. 245'e 15 ~~. 
• ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• " •••••••••••••••••••••• CI ••• ...................... #; •• 

prison, 6 yrs. prison ,3 ~mth~·.::; prison,2 y~s~ prison,4 yrs. prison,3 mth. prison, 3 mth. 
'anuch too tough' 5 % 2 c .. 2 ~, 2 ,. ,0 /U 

'a little too tough' I. c' 13 ~''; 16 50 14 ~." 7 50 10 ), '2 ,eo 

'about riQht' 55 ~;. 56 ~.; 70 ~.; 74 ~., 57 ~.; 53 ~L 

'a little too so ft' 16 !.; 15 !o '. 9 ~'i 6 c' 27. ~~ 1 7 ~~ /" 

'milch too soft' 29 ~') 11 ~;, 3 ~..> 4 ~ .. 10 5.; 1U !. 
• ••••••••••••••••••••••• 0 •••••••••••••••••••••••••••••••••••••• '" ••••••••••••••••••••••••••••••••••••••••••••••••• 

prison, 9 yrs. prison,6 IIIth. prison,J yrs. prison,6 yrs. pri son, 6m tho pri son! 6 IIIth. 

I. (" 6 ." 3 t·· 9' 'c 2 ," 2 • i IIIUC II too tough' '2 ,.J ,,, ,(1 ; ,,, ,,, 7~ 

'c\ 1 itt 1 e too tough' 4 ~u 1 7 ~';' 1 7 ~~ 29 ~(: 11 5... 7 ~;. 
'about clCJht' 6350 64~'; II 2.i~" ll~'; 5"1;\:% 
'a little too soft' 17 ~~ 7 ~ . .; '5 ~.~ 4 ~'.:, II"SiI: 195v 
'much too 50ft' 16~.. 5 !'v 4~" 4 ~.: 5 ~'" 16 ~o 
• •••••••••••••••••••• 0 •••••••••••• ,. • • • • • • • • • • • • • • • • • • • • • • • ••••••• e.. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •••••• 

\.J e i 9 h t p.d N 5 1001 99-1 905 996 996 988 

{.!IH'!stion: 'Do you think the sentence given (in the newspaper story) was too tough, too soft or about right ?' 
(If the::respondent said Itoo tough' or 'too soft' he or she was asked 'Is that much too (tough) or 

a little too (tough) 7) 



One of the most interesting things to emerge is the extent to which, for the less 

serious crimes at least. respondents were prepared to acquiesce to sentences of very 

different severity. When compensation was specified, for example, as the sentence for 

vandalism. 57% thought this 'about right': but so did 57% of the sub-sample where the 

sentence was six months imprisonment. Similarly. 55 % thought probation was 'about 

right' for the shoplifter. and 50% for the joy-rider, when told that this was the 

sentence: when 3 months imprisonment was substituted, 56% thought this 'about right' 
., 

for the shoplifter and 57 % for the joy-rider. In other words, both sentences which 

were both more lenient and those which were more punitive than usual achieved at least 

50% support for examples of less serious crimes against property. 

As already mentioned. the value of getting people to react to sentences, rather than 

choose sentences. is that it approximates to the circumstances in which people learn of 

court sentences in real life. The amount of infomlation relayed in this way is. of 

course. limited. and we would argue that if the aim of a survey is to guage public 

confidence in sentencing. it would be misleading to depal1 from this procedure. But 

this leaves open the question whether dissatisfaction with particular cases is a 

function precisely of selective or partial reponing. Canadian research by Doob and 

Roberts (1983. in press) has examined the effect of providing respondents with much 

more detail about the case. In one set of experiments. they asked one sub-sample of 

respondents to rate sentences on the basis of (renl) newspaper reports: another 

sub-sample made their judgements on the basis of infomlation about the case which was 

available to the sentencer. In the latter condition, ratings were consistentl\' more 
~ ~ 

favourable. One can only speculate whether the same would hold true for ~his country. 

Victims' "ie1l's 

Victims of crime comprise an important subgroup of the general public. Some have 

argued that the courts should place greater emphasis on redressing the harm done to 

victims, and that sentencers should thus attach special weight to their views: and in 

North America at least. it is becoming increasingly common for ,courts to give victims 

an opportunity to state their preferences before sentence is passed. On the other 
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• hall(1. one of the purposes of justice is to stand hetween offenders and the capricious 

vengeance of their victims. 

A few studies have examined victims' attitudes to sentencing of their offender (eg 

Shapland. 19R 1; Maguire. 1982): and the Brit ish Crime Survey (4) also asked victims 

what they thought should happen to their offender. Rather surprisingly. the message to 

emerge both from these studies is that 'the first-hand experience of crime as a victim 

does not in general fuel a desire for heavy sentences, Fi~dings are presented in Table 

4 from the BCS for two fairly homogeneous offence types - residential burglary 

in\'tll\'ing loss. ancl theft of cars. 

!Table 4 about here I 

• Unlike the .iudgements expressed in Tables 2 and 3. victims' views were based on a full 

knowledge of I he specific offence: but in many cases. they would have had no 

information about the offender. Because of this. it is difficu,lt to say how closely 

• 

their prl2fert:nc~s are in line with practice. As henchmarks. however. some 45 % of 

con\'icreci i 7-year-old burglars are given custodial sentences. ancl 61 % of 25-year-olcls 

are imprisoned: the figures for car thieves are 22 % and 31 % respectively. 

Against these figures. Table 4 provides - at least for these crime types - no support 

for the view that the courts are too soft for victims' liking. There is no substantial 

mismatch in terms of severity of sentence. The exceptions. as in the previous sectton. 

are in victims' preparedness to see offenders 'J.'amed - either by the courts or the 

police. ancl in their enthusiasm for reparation. The 'compensation' category in Table 4 

refers to victims who wanted reparation from the offender and nothing else: a further 

third of victims of both burglary and car theft wanted compensation Gild some other 

punishment. There seems to be a clear desire amongst victims th~t offenders should 

4. For further information about the BCS. see Hough and Mayhew. 1985. 
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Table 4 

Penalties specified by victims of burglary and car theft 

Burglaries Car thefts 

% % 

Year + in prison 19 11 
33 17 

Up to 1 yr in prison 14 9 

Fine 13 20 

Connnunity service 15 25 

Probation, susp. sentence 17 14 

Just compensation 7 4 

Discharge or caution 10 12 

OtherjDKjDepends 5 9 

TOTAL 100 100 

Notes: 
1. Percentages do not total 100% because of rounding. 

2. Weighted data; unweighted n = 260 (burglaries), 170 (car thefts). 
Source: 1984 BCS. 

• 

• 

• 
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make some redress for the harm they have caused. 

Tahle 4 include crimes unreported to the police (12 % of burglaries im'ol"ing loss and 

I % of car thefts went unrepol1cd). When these arc excluded from analysis. the picture 

changes little: for example the proportion ravouring imprisonment for burglars rises 

from 3J % to 36~;;'. II is also possible that cleared-up crimes. where a decision actually 

is required about punishment. may differ in severity from those which are reported to 

Ihe police hUI not detected. The more that this is so. the less valid the comparison 

hetween sentences preferred hy BCS victims and those meted out by the COUI1S. But even 

making ~jllo\\'ances for this sort of c1istoI1ion. it seems unlikely that a large 

proportion of victims would find current sentencing practice unacceptably lenient. 

One explanation for this unexpected finding could be that people with little experience 

as \'ictims imagine the worst: burglnrs always ransack and desecrate homes. muggers 

innict gratuitous violence. car thic\'es smash up victims' vchicles. and so on. If 

this is the case. being a "ictim would for most people sen'e to underline the more 

mundane reality of most crime. Certainly. they might well ad.iu~t ~lpwards their 

estimates of the risks they run - and \\'orry ahout further incidents - but they ma.y no 

longer see as appropriate the kinds of tough sentences thcy might have advocated 

previollsly to dcal with the offence ancl offender of their imagination. Being a victim 

may thus exercise a moderating influence on attitudes to punishment for the majority of 

victims: it seems less likely that the same would be true (If those rarer crimes which 

are deeply distressing for their victims - an issue which our sun'ey could not address. 

The correlates of punitiveness 

In deciding the appropriate response to calls for heavier (or more lenient) punishment. 

policy makers obviously need an understanding of the factors which underlie punitive 

(or lenient) attitudes. Opinions grounded in an accurate knowledge of crime and 

sentencing and those hased on ignorance or misperceplion both need to be accommodated: 
, 

hut they call for \'ery different responses. The Walker/Hough survey enabled us to 

assess the correlates of punitiveness in some detail. The measure of punitiveness used 

- " -



in this analysis is a scale (5) derived from answers to the four questions about the 

adequacy of sentences whose results were presented in Table I. The survey also 

collected informat ion on: 

'" respondents' demographic characterist ics 
'" rerceptions of crime rates and sentencing levels 
* Ideas ahout the aims of sentencing 
* fear of crime 
* newspaper readership , 
* attitudes to discipline in other areas of life 

How much weight should be attached to each of these explanatory factors? To answer 

this. we carried out a stepwise regression analysis. tile results of which are presented 

in Table 5 (6), The analysis is reported in more detail in Walker and Hough (in press. 

Chapter I I): the appendix presents the relationships between the dependent and 

independent variables in the form of two- and three-\1.,'ay tables. 

PUlIiril'C'lIC'ss ns pnrr of n brand nTTirudilln/ SN 

The first variable identified by the regression was a discipline scale. derived from 

items measuring attitudes about the need for discipline in school.s .. the armed forces 

and the workplace (see also 'Appendix Table A). This suggests that first and foremost. 

attitudes 10 the punishment of criminals can be explained by referel!ce to broader 

attitudinal selS. or people's ideologies. In other words. punitiveness (or leniency) 

5. The punitiveness scale was simple .and additive: details in Appendix Table A. 

• 

• 

6. Given a dependent variable and a numher of independent or predictor variahles. 
stepwise regression identifies at the first step the independent vanable which best 
predicts the dependent variable: at step 2 it selects the next-best predictor. taking 
IOta account the contribution already made bv the first: at step 3 It selects the thiro 
most predictive variable. taking into account the contrihution or the first two. and so 
on until it can find no more variables which make a statistically significant 
improvement to the prediction. In other words. some. ide.a of the compamlive 
explanatory power of different variables can be derived from the order in which 
variables are selected bv the stepwise regression. Some caveats should be Slated. 
however. Measurement error. espechi1ly in attitudinal research, can reduce the 
apparenl explanatorv power of a variahle (where a factor is highly explanatorv but • 
hntllv measured). And where two independeni variabies are intercorrelatec1. only one is 
likd\' to make a sil!nificant contributIOn to prediction - so' that the causal 
sil!nilicance of a varIable mav be masked by the predictive power of an intercorrelated 
- Gut causallv trivial - variable. 

" 
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tends to be just one expression of a more general disciplinarian (or libertarian) 

outlook. und will be shaped by the same fElctors. One implication of this. of course. 

is that some people's attitudes to punishment will be resistant to any changes which 

fall within the control of criminal justice administrators. 

ITable 5 about here I 

Ignorance of current practice 

However. the variable making the second largest contribution to prediction of 

punitiveness \vas one of our measures of ignorance of sentencing (discussed on pages 3-4 

of this paper - see also Appendix Table B): people who most underestimated the 

imprisonment rate for burglars were most punitive. The analysis also selected the 

\'ariable measuring the perceived imprisonment rate for causing death by dangerous 

driving - but later in the stepping process. Within limits. public knowledge on such 

issues can be improved. and if the need for confidence in the criminal justice system 

is taken as axiomatic. there is an obvious and pressing need to improve levels of 

awareness ahout sentencing practice. and thus reduce the dissatisfactions grounded in 

ignorance and misinformation. 

Other f{/cTors 

Of the other factors identified in the regression analysis. age appears early (at step 

3). consistent with previous findings in Britain and North America (7). Table C of the 

Appendix sets out the demographic correlates of punitiveness. Gender differences also 

emerge. but less strongly. 

7. We could not tell the extent to which the differences should be attribllted to 
'aging' or to an 'era effect'. Were the older people simply eXl2ressing the unchanged 
\'if'wS of enrlit'.r generations, or did their greater punitiveness renect factors which 
incrt-ac;e with age? Aging ma\, well be associated with a tendency to impatience, to 
simplili<:alion unssues. to pessimism. CeJ1ainlv it is associated with longer 
experienr:e. whether of victimisation or of learning at second hand ahout the 
victimisation of others. or of the success or failure (real or reported) of different 
applOaches to crime. It is also known to be associated with,a stronger feeling of 
vulnerabilitv to crime, whether realistic or not (- though Pease. in press. in tne 
context of "judgements of crime seriousness. has also found evidence of an 'era 
effect'). . ... 

- 13 -



TABLE 5: RESULTS OF STEP-WISE REGRESSION ANALYSIS 

Dependent variable: Scale of punitiveness 

Multiple R 
Adjusted R squared 

0.42 
0.17 

Variable Order of 
entry into 
equation 

Discipline 1 
scale 
(Higher scores = punitive) 

Estimate of imprison- 2 
ment rate for burglars 
(Underestimates = punitive) 

A~ 3 
(Older = punitive) 

Newspaper reading 
(Quality = lenient) 

Penal 
philosophy 
(Retributive = punitive) 

Anxiety about 
burglary 
(High anxiety = punitive) 

Gender 
(Male = punitive) 

Estimate of impris. rate 
for causing death by 
dangerous driving 
(Underestimate = punitive) 

Educational 
level 
(Basic education = punitive) 

Estimate of local 
burglary rate 
(High = punitive) 

4 

5 

6 

7 

8 

9 

10 

All variables included in 
the equation make a statistically 
significant contribution (p<.05) 

Standard­
ised Beta 
value 

.16 

.15 

.14 

.l3 

.10 

.08 

.07 

.06 

.05 

• 04 

Standard 
error of 
B 

.016 

.022 

.019 

.112 

.059 

.032 

.058 

.021 

.023 

.002 

F 
Value 

35.3 

28.0 

23.6 

21.4 

12.7 

9.9 

6.9 

5.2 

2.7 

2.3 

• 

• 

• 
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It is noteworthy that newspaper choice was selected early (at step 4): those who read 

the 'quality' newspapers were less likely 10 have punitive attitudes see also Appendix 

Tables F and G). This does not necessarily mean that newspapers shape attitudes to 

punishment. It is notoriously hard to disentangle the impact of the media on public 

opinion. Correlations can quite readily be found between exposure to media and 

attitudes. but both can be a function of a third factor. such as educational level. 

Our analysis controlled for this. but even so. we may simply have failed to devise .,. 

sufficiently sensitive measures of educational attainment. And even where a first 

order correlation is established. the direction of causality is problematic: people 

tend to select those newspapers and watch those TV programmes which reflect their 

outlook on life. Bearing all these qualifications in mind. however. newspaper 

proprietors and editors mighttegard as naive the suggestion that their efforts to 

shape opinion are without impact. Views on sentencing aims were selected at step 5. 

Not surprisingly. those who favoured incapacitation and retribution also scored high on 

our scale of puniti\'eness . 

Anxiety about crime and perceptions of risk. selected by the regression at steps 6 and 

10. seem to fuel punitiveness. That this should be so is not surprising. but it is 

inconsistent \\'i!h earlier research. The Figgie repon (l'?80) found no such 

relationship. nor has Canadian research (Brillon. 1984. in press): the differences are 

more likely to be found in differences in measures of fear and punitiveness than in 

variations across culture. 

Summary and discussion 

The main points to emerge from polls and surveys on attitudes to punishment can be 

summarised as follows: 

A. General guestions asking whether sentences are long enough or tough 
enough consistently show large majorities in favour of greater severity . 

. B. Questions about suitabk: sentences for specified offences and 
offenders generallv show a converg:ence of public opinion and court 
practice over the category of sentence which offenders deserve. 

- 14 -



C. The exception to B is murder (and some categories of rape). where 
majorities are likely to favour capital punishment - at least in the 
context of questions about the death penalty. 

D. Where people advocate prison sentences. they generally suggest 
sentence lengths longer than those currently served. 

E. Where people are asked to rate sentences which are more lenient or 
heavier than the norm. they invariably provide greater support for the 
latter. 

F. Where people assess sentences passed in specific cases. the 
rrobabilitv of agreeing with the sentence increases with the amount of 
mformation provided about the case. 

O. Punitive attitudes tend to fornl part of a broader attitudinal set. 
rather than evolve from direct experience. 

H. Victimisation does not fuel punitiveness. and victims' wishes do not 
seem to be out of step with practice. 

I. Anxiet\' about crime mav. however. contribute to punitiveness -
though this finding is not consistent across surveys. 

J. Dissatisfacti~m with the courts' leniencv is associated \",ith 
ignorance of sentencing practice. J 

These amount to a complex and somewhat inconsistent set of findings. Two features of 

opinion about punishment provide the keys to these inconsistencies. On the one hand. 

the public would appear to differentiate sharply between 'real' or 'serious' crimes 

which threaten life and limb. and propel1y offences. The evidence points to 

considerable concern about the courts' treatment of dangerous. violent and 

'professional' criminals: treatment of those convicted of minor crimes against property 

is far less of an issue in people's minds. Residential burglary probably falls on the 

threshold between these two categories. It would seem that most people think of the 

former category when answering survey questions about punishment - unless they are 

clearly directed to other sorts of crime. Many of the conflicting findings can thus be 

attributed to differences in the sorts of crime upon which the surveys implicitly or 

explicitly focusses. 

- 15 -
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On the other hand. people's opinions about punishment are conditioned by their 

knowledge of crime and sentencing. and most people. not suprisingly. are ill-informed. 

In Britain they tend to overestimate the proportion on crimes which involve violence. 

and underestimate courts' preparedness to send offenders to prison. At least some of 

the dissatisfaction voiced in surveys about sentencing must be a function of this lack 

of information. 

In terms of policy responses to public attitudes about pun.ishment. perhaps the clearest 

thing to emerge from these findings is the Protean nature of opinion. People's views 

about the adequacy of sentencing differs across crime categories: and when asked about 

specific sentences. their views shift with the amount of information they are provided 

a~10ut the crime. It is equally clear that there is widespread dissatisfaction with 

sentencing practice; and this threatens to erode popular confidence in the criminal 

justice system. It is far from clear. however. that the response entails adjustments 

to sentencing policy. Even - or especially - those who argue that the weight of public 

opinion is the best guide to the equity of sentencing must accept the need for public 

opinion to be infomled before it can be trusted. 

It will always prove an uphill battle to improve public awareness of current practice. 

The problem is partly structural: the mass-media inevitably focus on the exception to 

the rule. Unusually lenient and rough sentences will inevitably attract the attention 

of the press. and inevitably detract from public confidence. At the same time, there 

is plenty of scope for providing more - and more accessible - information about court 

practice. At present it is almost impossible to pin down current sentencing practice 

with any precision - by age of offender. criminal history and offence. for example. 

There must be a case for making information of this sort more readily accessible to 

'opinion fomlers' and. indeed. to sentencers themselves . 

- 16 -
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APPENDIX 

Table A: Attit"udes to sentencing, by scores on a discipline scale. 

Discipline 
Scores 

High 

Average 

Low 

Punitive Average Lenient 

% % % 

41 33 16 

44 40 41 

16 27 43 

100 100 100 

Total 
Sample 

% 

31 

40 

29 

100 
--------------------------

Discipline scale derived from three items ('strongly agree' 
to 'strongly disagree', five-point scale):-

, A good employer should be strict .... ,i th his employees', 
'School children should be given plenty of discipline' 
'Soldiers should refuse to obey orders which they feel are 
morally wrong' . 

Weighted data; unweighted n = 1,200 

THE PUNITIVENESS SCALE 

The punitiveness scale was simple and additive; scores for all four 
crimes were coded ('too tough' = 3, 'about right'I'no opinion' = 2, 
'too soft' = 1), and summed. In the appendix tables, respondents have 
been assigned to 'punitive', 'average' and 'lenient' categories on 
the basis of their score on the scale; this has been done in such a 
way that 11 per cent of the sample fell into the 'punitive' category, 
and 19 per cent into the 'lenient'. (The aim was to achieve two 
roughly equal size groups with extreme views, each accounting for 
about 15 per cent of the sample.) 



Table B: Attitudes to sentencing, by knowledge of sentencing practices 
and estimates of crime rates. 

% underestimating severity 
of sentencing for burglary 

% underestimating severity 
of se.':1tencing for causing 
death by reckless driving 

----_ .. 

% thinking more than 10% 
of households in their area 
are burgleo per year * 
% thinking more than 20% 
of crimes are violent 7< 

Punitive Average 

84 67 

86 78. 

48 45 

77 77 

Lenient 

53 

71 

41 

75 

Total 
Sample 

66 

77 

44 

77 

-----------------------------------------------------
* Respondents offering extremely high estimates of burglary rates and 
of the proportion of violent crime have been excluded from analysis, 
on the grounds that they had probably misunderstood the question. 

Weighted data; urlweighted n = 1,200 

• 
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Table C: Attitudes to sentencing, by age and sex, and by 
class and education. 

Punitive 
% 

Average 
% 

Lenient TOTAL 
% % 

--------------------------------------------
Age Male 
18 - 34 

Female 
-------------
Age 
35 

Age 
55+ 

- 54 
Male 

Female 

Male 

Female 

6 71 22 100 

2 72 26 100 
----------

15 66 19 100 

5 74 21 100 

19 68 13 100 

19 67 14 100 
--------------------------------------

-----------------

Class AB 8 79 13 100 
Basic 
educ- Class C 14 69 l7 100 
ation 

Class DE 12 71 17 100 

-------------------

Class AB 7 58 35 100 
Further 
educ- Class C 5 75 20 100 
ation 

Class DE 12 63 24 100 

TOTAL SAI1PLE 11 70 19 100 

Weighted data; unweighted n = 1,200 

\ 



Table D :Attitudes to sentencing, by worry about burglary 

-----------------------------------
Punitive 

% 

Very worried 8 
Aged 
under Average 4 
45 

Unworried 3 

Very worried 19 
Aged 
45 + Average 18 

Unworried 13 

TOTAL 11 

Average 
% 

73 

72 

68 

73 

67 

65 

70 

Lenient 
% % 

19 100 

24 100 

29 100 

9 100 

16 100 

22 100 

19 100 
---------------------------------~----------------

Weighted data; unweighted n = 1,200 

• 

• 
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Table E: Atti tudes to sentencing, by vie .... 's of the main aims of 
sentencing. 

Punitive Average Lenient Total 
Sample 

----------_ .. _-----------------------------------
.% % % 

Deterrence 35 40 40 

Retribution 52 47 27 

Incapaci tation 36 30 23 

Rehabilitation 13 27 43 

Note : more than one response permitted per respondent 
Question: 'What do you think should be the main aims 

of the courts when sentencing someone for a 
crime like burglary or robbery?' 

Weighted data; unweighted n = 1,200 

% 

40 

44 

29 

28 



Table F: Attitudes to sentencing, by readership of daily papers and age 

Aged 
under 
45 

45 or 
older 

Punitive 
% 

Average 
% 

-----------------------
Tabloid and/ 5 73 
or local 

Quality 6 63 
press 

None 6 64 

--------------------

Tabloid and/ 19 70 
or local 

Quality 7 64 
press 

None 16 68 

Lenient 
% 

22 

31 

29 

11 

29 

16 

% 

100 

100 

100 

100 

100 

100 

----------------------------------------..-------------
TOTAL 11 70 19 100 

Y-ieighted data; umleighted n = 1,200 

• 
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Table G: Respondents' shock at a recent court sentence, by 
type and frequency of newspaper readership. 

Type of Pape r 

Local and tabloid 

Tabloid only 

Local only 

Quality 

No daily paper 

Frequent 
Reader 

38 

35 

32 

25 

% Shocked 

21 

Less Frequent 
Reader 

10 

29 

22 

24 

Note: Frequent readers are those reading daily papers 
5-6 tirnes,lweek. 

Question: 'Have you been surprised or shocked 
by a court sentence you have heard or read 
about recently?' 

Weighted data; unweighted n = 1,200 
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Chapter 5--Community Perspectives on Punishment 

I feel humbled before this crowd of Ph.D.'s and other various and sundry 

initials and high academic achievement. This is the sort of group that usual-

ly I turn to for information. You are newsmakers in our view and so I feel 

very fortunate, happy, humble and pleased to have the opportunity to talk to 

you today. 

My thoughts on punishment and the community response toward it is what 

we are going to talk mostly about today. I would like to go back to one 

thing that really sticks out in my memory from a couple of years ago when I 

went to see a movie version of Richard Pryor's monologue- -"Richard Pryor on 

Sunset Strip." He happened to recount his own experience in visiting a 

penitentiary, or as he put it: 

"I went to visit the brothers in the penitentiary. After spending 
two hours talking with them and exchanging information and messages 
with them, I came out with one conclusion: Thank God we have 
penitentiaries. I turned to one guy and said, why did you have to 
kill the whole family? He said, they was home. II 

fryor is funny, I can't really do Pryor as well as Pryor does Pryor. 

What really got me was, I was in a theater in downtown Miami, not far from 

Liberty City, with a black and Hispanic audience that was rolling in the 

aisles at this remark, clapping their hands, saying "right on". This is what 

you call grass roots response, ladies and gentlemen. Grass roots feeling 

towa~d punishment, toward crime, toward its imp,act on the community and how 

people feel about it. It is something that we deal with in the media all the 

time. I decided to do some writings on this--grass roots responses versus 

the civil rights establishment, our established leaders--trying to reach some 

common ground between a logical approach toward punishment and vigilantism. 



2 

I found some very interesting revelations that I'd like to share with 

you and then hear your feedback at the end. Let me say, though, since I got 

here, I've taken my prepared remarks and just scratched and rearranged them. 

I'm a newsperson and I'm always trying to respond to breaking news, which 

includes the Bureau of Justice Statistics report that came out this weekend, 

as well as the ACLU's response to it. It also includes some things I've 

picked up in the workshops here in talking with various folks. For example, 

Al Blumstein mentioned last night, and also in the session we just ended, 

about how we in the media don't give very much coverage to post conviction. 

It's a very interesting point. It's a point that's been brought up before, 

that I've run into with judges and other community leaders. I must confess, 

it is basically true. We in the media do not tend to follow up on very many 

cases once the sentence has been handed down. The exceptions would be in 

what we call the "heater" cases in Chicago. I know Mr. Kunkle [a conference 

participant from Illinois] knows that term. 

The "heater" case is the one that draws heat. That means a lot of press 

are there in the courtroom. You know most cases are not heater cases. An 

interesting title would be "Heaters and Repeaters" because of what we're 

talking about here, heater cases that do draw a lot of heat. Richard Speck, 

of course, is a well known example across the country and the wor.ld. He 

recently came up for parole again and there was the parade of survivors of 

the nurses that he killed 20 years ago. There was page 9ne coverage of his 

parole hearing. It was at the top of the news in the evening. How many 

other people could go up for parol.e and get that kind of coverage? Of 

cours with that kind of heat, one can be fairly well assured that justice 

• 

• 

is going to be served in some way, shape, or form with that much public • 

attention. 
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The other cases would be the repeaters. A few years ago, we had a 

murder in Grant Park committed by a fellow who was on 8,. early release and, 

of course, this made page one news. The early release programs--they are 

pushing them out, they are back on the streets, and they are terrorizing 

everyone. Of course, there for awhile there was heat, there was that 

constituency trying to get more money to keep them in jail longer. It tends 

to fade after awhile. I have to confess, as a member of the media, it is 

certainly true that sentencing provides a nice little end to the story, a 

nice little wrap-up to the drama. There is a public perception that results 

from that and it is perhaps an unfortunate one. 

Similarly, this morning, there was, in the talk of Marlene Young of the 

National Organization of Victim Assistance, a list of policy changes they are 

looking for which talked about the media and how we sometimes will mention 

the names and addresses of victims or witnesses. I'm happy to say I do see a 

change going on there. That is something we in the professional community 

talk about and are pushing to change. 

Another point that came up during that workshop was the role the media 

can play with a type of punishment we don't always think about, which is 

public embarrassment, such as publishing nUl offenders. Some small 

communities, in particular, will publish the names of offenders with nUl and 

other offenses. That is something we have to be careful about. In my 

community, Chicago, I r&member when there was a prostitution problem in the 

area called New Town; one of the publishers of a local shopper decided to 

print the names of all the johns who had been arrested for prostitution. A 

couple interesting things came out of that. One was that almost all the 

• johns were suburbanites who came into the city in order to make their 

connections and then scoot back out to the suburbs again. The fact that 
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their names were exposed publicly did seem to have something of a cooling 

effect for awhile. The other result was law suits. Naturally, a number of 

these offenders or alleged offenders sued the shopper. This is the kind of 

pressure small papers cannot handle as well as the big papers can, and the 

big papers don't have the room to do. Again, we have limitations there. 

I'm always ready to talk about media iosues because once it was said 

that patriotism is the last refuge of a scoundrel. In recent years, it seems 

like religion has been taking that role in some cases, and certainly in every 

political year, I find the media tend to be the last refuge. Sometimes media 

criticism is correct and raises some very good points. I wasn't expecting to 

talk about that, but if some of you would like, I'd be more than happy to. 

Along with Richard Pryor, Judge Eugene Pinchum, a liberal, outspoken 

appellate court judge in Chicago recently talked to inmates at Cook County 

J ai1. One of his remarks really stuck out with me: "Some of you locked up 

here shouldn't be here, but others should have been here long before now." 

That, too, got a round of applause from the inmates. They know the truth 

when they hear it. It is interesting that Judge Pinchum was speaking on an 

event we call "No Crime Day" in Chicago, an event put together by a group 

called Black on Black Love. Their slogan is "Fight Black on Black Crime with 

Black on Black Love." This is very significant because by the Bureau of 

Justice Statistics you can see that the impact on the black community of 

crime is greater than it is on just about anybody else. I don't need to cite 

your own statistics but there is (and the literature is available down the 

hall) an impact on households. The fact is, within the black community 

itself, I think one can see the most profound shifts in public attitude over 

the past 20 years. Coming out of the civil rights movement, there is a great 

and historical concern in the black community over, not just crime prevention 

• 

• 

• 
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and crime prosecution, but also guarantees of civil rights and civil 

liberties for very obvious reasons. Too often, because of stricter 

punishment and more severe law enforcement, this has been cast as a racist 

call for "let's keep the blacks in their place" or the type of law and order 

call that was used by people who stood in the way of the civil rights 

movement or for people who opposed measures that were designed to investigate 

charges of police brutality. This has become a very heated local issue and, 

as result, people in the black community were not only very hesitant to jump 

out front on these issues of investigation of prosecution, but also, in many 

cases it stood in the way of progress, one might say. 

This is the kind of thing in which I think we're seeing a change that is 

evidenced by such things as No Crime Day. This came about after January 7, 

1983, when a woman who worked for Soft-Sheen Products in Chicago and who, 

ironically, had spent five years seeking employment opportunities for ex-

offenders, was assaulted while getting into her car. One account here which 

I have says: 

"After violently forcing her back into the car, the only emotion he 
(the assailant) expressed was anger. Anger because this black wo­
man, mother, and dedicated employee, only had $7. A struggle en­
sued and she was able to pin his hand with the gun trapped under it 
to the floor of the car. He begged her to release him, promising 
to get out of the car and leave her alone. She momentarily forgot 
her fears and remembered only the trust she had always had in her 
fellow man. As she slowly released the pressure from his hand, he 
quickly retrieved the gun and shot this beautiful black woman in 
the chest." 

She lived, I'm happy to say, but only after she was able to summon the 

strength to be able to drive to the hospital on her own. Her boss, Ed 

Gardner, the Chairman of the Board and founder of Soft-Sheen was so stricken 

by this incident, that was so close to him and to the people that he works 

• with and the people who work for him, that he launched the Black on Black 



6 

Love campaign. It has been one of the leading examples of a community 

response to a cause in a city, which historically has some very cynical 

attitudes about law enforcement in the black community. It's the sort of 

thing I like to think we're going to see more of. 

As the Bureau of Justice Statistics report shows, the public does want 

more punishment than criminals tend to get. At the same time, I'd have to 

point out, that there is a moderating impact that comes about, I think, when 

you start talking about the types of punishment that are to be meted out. 

For t.his, I think in terms of capital punishment, a report was prepared for 

Amnesty International in May of last year by the Cambridge Survey Research, 

in the state of Florida, which looked at capital punishment and public 

attitudes towards it. The state of Florida is hardly a liberal state in 

regard to capital punishment. It's a very pro-capital punishment state and a 

leader in executions. Amnesty International had to observe that there was 

overwhelming support for the death penalty among those they surveyed in 

Florida. Indeed, and I'm quoting from the report: 

"Support for the death penalty is so great that abolishment of its 
use in the short term is simply not a realistic goal. Second, 
there are cases in which the death penalty is used, or in fact, has 
been used where voters indicate they oppose and would have opposed 
it~ application. So while abolishment of the death penalty is un­
realistic, paring back its widespread application is eminently 
achievable. There is no question that lives can be saved in the 
short term.... Third, voters are receptive to alternatives to the 
death penalty. It appears there are alternatives such as life im­
prisonment without parole which can be used to undermine support 
for the death penalty over time, as well as reparations for the 
victims' families. Both of these sharply reduced the percentage of 
people who supported the death penalty." 

Similarly, the ACLU has come out with a report which I've just received 

today. I'm just looking it over. Henry Schwarzchild is here, I believe, and 

has copies available if anyone is interested. The main conclusion of that 

report--which also cites various surveys including the Amnesty Int<l1rnational 

• 
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report--is: 

"While the public remains concerned about the high level of street 
crime, most Americans no longer view crime as the most pressing 
problem facing the nation. Most Americans blame unemployment, not 
the courts or law enforcement agencies, for the high crime rate. 
Most Americans oppose government measures that would abridge the 
constitutional rights of those accused or convicted of criminal 
acts. Most Americans do not favor the death penalty when they are 
assured the offender will serve ~ lengthy prison sentence instead." 

The quantity of punishment may not be as important as the quality of the 

punishment if it combines deterrence, just deserts, and compensation in some 

way. It can be preferable to capital punishment if it provides some protec-

tion and deterrence in some way. It can be preferable over just deserts. 

In looking at public attitudes, there may be no broader trends than 

those that we see in black community attitudes. This is something which I 

find to be quite intriguing because I think there is a lot of misunderstand-

• ing about attitudes in the black community. The Lichter Report, which came 

out in 1985, and stirred up some controversy, compared the attitudes of civil 

rights leaders to rank and file black citizens and found there were signifi-

cant differences between leaders and people in the rank and file. There were 

significant differences in overall political attitudes. That was something 

that stirred up considerable amount of controversy because, in and of itself, 

I'm not surprised and I don't think anyone should be surprised to hear that 

civil rights leaders have more liberal attitudes across the board on various 

political issues than the rank and file black American. It's only natural 

for any constituency to be a little more conservative, less willing to have 

change, than its leadership. The nature of leadership tells us that. But 

what really intrigued me about the survey in the context of our discussion 

today was that when asked about the death penalty for murder, of the r.ank and 

• file black Americans who were surveyed, 55% favored it compared to 33% of 

black leaders. The leaders included the NAACP, the National Urban League 
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Operation Push, and a variety of members of the civil rights establishment. • 
[For] harsher sentences for those convicted of crimes, 65% of the leaders 

[favored them] compared to 84% of the rank and file black Americans. Only 

16% of the citizens compared to 35% of the leaders opposed harsher 

sentences. Forty-five percent of the citizens compared,to 67% of the leaders 

opposed the death penalty. I think if you compare that with indications, 

that as Mr. Blumstein was saying earlier when you speak in terms of the 

abstract, you find a great deal of public sentiment in favor of harsher 

penalties; when you start getting more specific you find many people will 

like the option. They will swing toward the alternatives. I think that 

compared to other studies which have shown, and a Gallup survey which also 

showed similar attitudes among black Americans, I think you can see that 

black leaders are searching for answers. 

Another breaking news event that happened last week in California gives • 
an example of that. That was in Los Angeles where the city attorney has come 

up with a novel weapon in that city's war against street crime. He has filed 

suit against one of the city's largest street gangs, a band of young fellows 

known as the Playboy Gangster Crypts. He has declared the gang to be a 

public nuisance--that is the nature of his suit. It's the first of its kind 

in the nation. I think it is significant because if the city gets its way, 

the gang will be declared an unincorporated association under the law and all 

of its members, numbering about 300, will be responsible for any nuisance the 

gang creates just as any other corporation would. This means that some 23 

restrictions would be imposed on the Playboy Gangster Crypts. They would not 

be able to rsfuse searches of ~he persons, residences, or vehicles. They 

could be ordered to obey curfew restrictions and to disperse within five • 

minutes of gathering in any place open to public view including streets and 
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parks. One might immediately ask why the gang would obey a civil court order 

if it already disobeys criminal laws in such a cavalier fashion. The City 

Attorney, James Haan, points out that under a civil order they could be 

charged with criminal contempt of court if they did not obey restrictions on 

their behavior. 

Now, because the gang is predominantly black, the local chapter of the 

National Association for the Advancement of Colored People was invited to 

review the case, and it decided not to intercede once its leaders were con­

vinced that it would only affect active gang members and would not lead to a 

general sweep of innocent young folks off the street. NAACP would not inter­

fere, its leaders said, although the organization will continue to monitor 

the situation and w~it for complaints. The American Civil Liberties Union, 

on the other hand, strongly opposed the city attorney's action and stepped 

into the case without waiting to be requested by the gang itself. On Thurs­

day [November 5, 1987], Judge Warren H. Deering of Los Angeles Superior Court 

rejected Haan's request for an immediate sweeping order against the gang, rul­

ing that the request was too broad for him to make withou't hearing from repre­

sentatives of the gang. They did schedule a hearing for November 18 at which 

he will make a decision on whether the gang can be declared such a public 

nuisance under the state's nuisance abatement laws. 

Now this case raises a number of interesting points, only some of which 

are legal in regard to crime, to be sure. It also raises a number of points 

about public attitudes. I want to talk most about black on black crime which 

is the kind of crime the Playboy Gangster Crypts are primarily engaged in. 

The fact is that black people have been disproportionately the victims of 

crime, and black people, through history at 1i 1st, have been disproportionate­

ly greater victims of abuses of their civil rights and civil liberties by 
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those sworn to fight crime. I think it's interesting in this context to note 

the NAACP, an organization concerned just as much with the burden of black on 

black crime as it is with the protection of minority rights and civil liber­

ties, has taken the wait and see attitude--waiting to see if the plan will 

work or if it will create another nuisance as bad as the one it is intended 

to prevent. The ACLU, Qln the other hand, has taken a purist, adversarial 

position, demanding evidence up front that civil liberties will not be vio-

lated. In fact, at Thursday's hearing an ACLU lawyer charged that the city 

attorney was "trying to make an end run around the constitution." Now I know 

a lot of people criticize the ACLU, saying it cares more about the rights of 

criminals than the rights of victims. Everyone is entitled to their opinion, 

of course, as I say some of us are lucky enough to be paid for it. I person­

ally like the ACLU. I think we need to have at least one group that is will­

ing to get beat up for defending the rights of the most odious, loathsome 

characters whether they be mass murderers, rapists, gang thugs, or neo-Nazis, 

simply because I believe the best of us are protected quite seriously only 

when the worst of us are guaranteed the full extent of our constitutional sys­

tem of protections. The ACLU is willing to offer this when many other people 

will not and for that I salute them. Nevertheless, I can appreciate the posi­

tions of City Attorney Haan and the NAACP. Like community leaders in other 

major middle-sized cities across the nation, they have become frustrated with 

conventional methods of fighting the growing problems of youth crime and 

street gangs. The city attorney has decided to take drastic action, and in a 

stark contrast to the 60's when black community attitudes toward police and 

prosecutors was often one of hostility, the NAACP is going along, if 

cautiously. 

• 
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• 
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I suppose one might say there is some legal justification for this case 

in the same sense as there was in the case of Morris Deas of the Southern 

Poverty Law Center, filed on behalf of the mother of a lynching victim in 

Mobile, Alabama, a few years ago. Many of you may be very familiar with this 

case. In that particular case, civil rights justification was used, and the 

United Klans of America were sued as a corporation that conspired to deny 

this lad's civil rights by murdering him. Deas won the case and won a 

$7,000,000 civil judgmen.t from United Klans, which is believed to literally 

have put the United K1ans of America out of operation. Similarly, in the 

past year, the National Organization for Women has filed a similar type suit 

against some leaders in the Right to Life movement, claiming they were respon­

sible for bombings of abortion clinics. This is the sort of tactic which we 

may see more of, whether it works or not. It will be worth watchinr; . 

The NAACP has good reason to react strongly because crime does fall dis­

proportionately on the black community. The U.S. Justice Department does 

show that in 1984, 1 in 24 black households had a member who had been raped, 

robbed, or otherwise attacked in a case of aggravated assault compared to 1 

in 42 white households. The murder rate among young black males is so high 

that it has become the leading killer of black teens compared to the leading 

killer of white teens, which is traffic accidents. Although we can be encour­

aged by statistics that show a decline in crimes since 1982, we know crime re­

mains too high, and in almost all cases, the criminals who victimize blacks 

also are black. Of course, going along with this, the relative impact of 

crime on low income families is much greater as a percentage of household 

income than it is on the better off classes, and blacks are disproportionate­

ly low incomes. Members of black communities across the nation are beginning 

to fight back in various ways because it is becoming more and more apparent 
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that nothing prevents inner-city blacks from enjoying the fruits of the civil 

rights revolution in their day to day lives like black on black crime. I 

think the Lichter study tends to bear that out. 

Why have so many black leaders been slow to speak up regarding black on 

black crime? There are several reasons. First is the natural reluctance on 

the part of any group to wash its dirty linen in public. Second, black peo­

ple have good historical memory of police brutality and civil liberties 

abuses, not the least of which was the institution of slavery, which makes us 

quite wary of any strong crime fighting effort. Third, there always seemed 

to be more pressing issues on the agenda of civil rights leadership, not the 

least of which are jobs, education, housing, health, and other issues that 

have each in their own way contributed to high black on black crime rates. 

Leaders, by their very nature as I mentioned, tend to be more progressive 

than the masses, and, so, we have seen a great deal more pressure exerted 

publicly and more publicity generated for these other very worthy issues. 

Today more blacks are becoming receptive to a number of notions that are 

normally identified with the c9nservative cause, particularly the notion 

that, to quote Jesse Jackson, "No one can save us for us but us." The 

problem of black on black crime must be addressed by the community itself as 

well as by anyone outside. The problem has reached such a. high volume, such 

a high level of terror, I think that's one of main reasons why we're starting 

to see a shift in attitude by more of the officers in charge of local law 

enforcement in various counties and towns across the nation in the south and 

north who are black. They bring with them a no-nonsense approach to crime 

fighting that we normally identify with the law enforcement community. 

• 

• 

The question is, what kind of strong anti-crime efforts are we talking • 

about? Such things as stiff sentencing, inclusion of the court's 
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consideration of the defendant's threat to the community, setting pre~tria1 

release conditions, making it more difficult for someon~ convicted of a crime 

to be released pending appeal, elimination of parole, narrow the discretion 

of judges in setting sentences, mandatory minimums for armed career crimi­

nals, particularly repeated violators of gun laws, and stronger penalties for 

drug offenses. These are just some of the issues that come up. Each of 

which is controversial in its own way, and, of course, there's a great deal 

of divided feeling about them. 

This morning when I was talking with Marlene Young of the National Organ­

ization for Victim Assistance, I asked her how much has her organization been 

able to work with minority communities across the nation. (:ihe indicated to 

me that it is a point of continuing disappointment at NOVA that they have had 

very limited effectiveness with their outreach programs. They have had some 

very good and active chapters in black communities in Miami and a few other 

cities. She said right up front that they are primarily a white middle-class 

organization by the nature of the people who started it and by the nature of 

the way it has grown. They are looking for ways to change that. I find it 

interesting that groups like Black on Black Love in Chicago and various other 

community based programs, grass roots programs, including Kimmie Gray at 

Cochran Gardens Public Housing in St. Louis, who was profiled on 60 Minutes 

last year, a classic example of self help in the case of an all black public 

housing development that now is managed by its tenants, that has substantial­

ly, drastically, dramatically reduced the crime rate in the public housing 

development thxough its own policing efforts and through a swift punishment 

including eviction of disciplinary problems in the development. There are a 

variety of programs like this across the nation, but there has not been much 

in the way of networking between these various efforts, so we find a lot of 
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anecdotal evidence but we don't find a lot of networking that has been done 

between grass roots anti-crime organizations in various high crime areas of 

the country. 

Some people who have been trying to change that include former State's 

Attorney Larry D. Thompson of Atlanta. He recently wrote in a Heritage Foun­

dation publication regarding a new conservative agenda in the black commun­

ity. He listed half a dozen actions that should be taken within the commun-

ity including: (1) Support research that seeks to define the problem of 

black crime in terms of victimization as opposed to racial discrimination or 

lack of economic opportunity. We should not forget racism or jobs and eco­

nomic opportunity programs, but we should shift our research efforts to look 

more at the problems of victims as opposed to other socioeconomic problems 

that may have led to high crime rates. (2) Support local law enforcement 

officials and their professional associations--a predictable statement from a 

law enforcement official. (3) Suppor.t community based and neighborhood crime 

prevention programs which I've talked about. (4) Support tough and sometimes 

expensive measures to crack down on crime including the minor offenses be­

cause ignoring them unofficially condones them. In the Chicago Tribune, we 

have had a number of stories in regard to our juvenile program in Cook County 

in Chicago as well as adult programs. If there is any message that comes out 

of juvenile programs after looking at them, it is that big time criminals for 

the most part begin as small time criminals, very often small time juvenile 

law breakers. If we don't give more attention to the minor offenses and how 

they are to be dealt with, we are just asking for trouble down the road. 

(5) Support tough measures to take violent or repeat offenders off the 

• 
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street. (6) Support fair and racially neutral application of the death ~ 

penalty. 
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I present Attorney Thompson's views as an example of what I would call 

some of the more aggressively, conservative, politically right ideas that are 

coming out. I, and many other people, would have reservations about a number 

of them. First of all, in terms of investigating problems from the victim's 

standpoint, I would have reservations about that in terms of not allowing 

ourselves to e~courage a lynch mob mentality. The death penalty, for exam­

ple, is viewed by many people as a feel good response to a problem that pro­

vides little measurable deterrence, but it makes us feel good in the sense of 

an eye for an eye sort of just deserts punishment. The problem with it is, 

especially in the black community, is we understand an.d we know that it is 

racially discriminatory. I think the Supreme Court recently recognized that 

it is still discriminatory in terms of the victim if not in terms of the 

offender. Yet the Court said that was not enough to overrule the death 

penalty. It is still recognition of racism existing in the system that leads 

to a disproportionate number of offenders in the white community getting 

punished more severely than those who victimize the black community. At the 

same time, I think we have also seen cases, and we recognize cases where the 

death penalty can kill the innocent. People who can not be brought back 

which in itself can cause the same the kind of problem it is designed to 

prevent. I think there are many reasons why, although there is high support 

for the death penalty in the black community now, with more education and 

with more of an assurance of a stiff penalty, more of an assurance that 

perhaps there can retribution for the family, perhaps an assurance of a life 

time penalty, you can certainly see some reduction in support for the death 

penalty. A number of other current measures to punish criminals could 

• certainly be mitigated as far as public pressure is concerned. 
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[Second], I would support law enforcement officials, while at the same 

time policing their methods and effectiveness. Police brutality does remain 

a siguificant issue. In Chicago, there is a case which I am most familiar 

with" I have seen politicians fallon that issue. I've seen politicians 

rise on the issue. Mayor Harold Washington made a major issue in his cam-

paign for re-election in the black community that he had reduced the nwnber 

of police brutality complaints substantially during the time he's been in 

office. He did not talk much about the crime rate which has gone up during 

the time. Anything good that happens on your watch, you campaign with that 

as part of your platform. 

Third, I would support efforts like Black on Black Love. I would also 

support efforts that go further than Black on Black Love. Right now, as I 

mentioned, it is primarily concerned with law enforcement in the community 

and trying to improve community morale to favor getting youngsters away from 

gangs, etc. It doesn't go any kind of follow-up work in regard to punish-

ment. I think that is one area in the black community that has not received 

very much attention and should receive more attention. Again, why I speak of 

the black community here is that, I think it is a reflection of what goes on 

in the white community as well. 

Fourth, in terms of supporting tough and sometimes expensive measures to 

crack down on crime. I think, I as a journalist and other people, should 

encourage politicians not to avoid the "T" word--taxes. I wish I had a 

nickel for every time I've heard a politician speak of revenue enhancement or 

revenue sources. In fact, if all our presidential candidates had to give $5 

for each time they said it, we could wipe out the deficit. The fact is when 

• 
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you try to talk about how do we improve our prison facilities, how do we • 

expand penal facilities so we're not pushing people out the back door for 
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everyone we let in the front door, there is not a constituency for paying 

for it. It rises and falls with the times. I would say that is a particular 

area we should talk about in all candor. 

Fifth, I would certainly support tough measures to take violent or re­

peat offenders off the streets. At the same time, I would support measures 

like Safer Foundation, a Chicago founded organization that works with ex­

offenders and has had considerable, dramatic success in helping ex-offenders 

who are willing to find employment, to get their minds right, and to go out 

and be able to seek a job. In spite of being an ex-offender, they are very 

honest about it, up front, and are able. to find work and keep it. They are 

able to develop the kind of work habits that enable them to be productive 

citizens. This is the way we can break the cycle for those who can be saved 

before they become repeat offenders . 

Finally, again, as far as the fair and racially neutral application of 

the death penalty, I think it is important that it be fair and racially neu­

tral. I have reservations about its application personally. If there is a 

public consensus in favor of its application that can be found to be fair and 

racially neutral, I think you can find support for it in the black community 

as well. 

These are a number of observations coming to you from a non-academic, 

someone who is a journalist, who has worked in the streets and has prided 

himself on trying to stay close to the grass roots sentiments that are going 

on out there in some of our highest crime areas of the nation. As we said 

earlier, all of us coming here from different backgrounds and engaged in dif­

ferent areas of activities need to work together on all aspects of this pro­

gram so that we can see some real improvement in the future. 
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Chapter 6--The Argument for Punishment 

Traditionally, legal punishment has four purposes to justify it: (1) 

incapacitation, (2) rehabilitation, (3) retribution, (4) and deterrence. I 

mean general deterrence, of course, assuming that special deterrence is the 

same as rehabilitation. However, punishment can be justified only by past 

crimes. Future crimes can never be predicted with certainty and cannot be 

punished before they happen. If indeed, crimes could be predicted, they 

might be prevented but, therefore, not punished. One cannot be punished for 

what one has been prevented from doing. Thus, neither incapacitation, which 

temporarily prevents crimes, nor rehabilitation, which more permanently 

prevents future crimes by convicts, can morally justify punishment. 

Incapacitation or rehabilitation, although not justifiable as punishments, 

may still be justified as means of prevention, of reducing the crime rate. 

Could either reduce the total number of crimes? If the convicts prevented 

from committing crimes were so uniquely qualified as criminals that no one 

could replace them, their deactivation would indeed reduce the crime rate. 

Unfortunately, many persons, other than incapacitated or rehabilitated 

convicts, have the ability, the opportunity, and when the circumstances seem 

propitious, the irlclination to commit crimes. Hence, deactivating convicted 

offenders is unlikely to lower the crime rate, as unlikely as deactivating 

prostitutes or dentists is to lower the rate of prostitution or dentistry. 

The crime rate depends on expected advantageousness of crimes, just as the 

rate of dentistry or prostitution depends on the advantageousness of these 

activities. If practitioners are deactivated, supply decreases and 

• 

• 

comparative advantageousness increases and so does, therefore, the number of • 

new practitioners. 



• 

• 

2 

Most crimes are market dependent. The proceeds of car theft, burglary, 

or truck hijacking must be sold. I'm speaking, of course, of property 

crimes. There are some exceptions, rape, for instance, the proceeds of which 

are not sold, or the taking of money, which need not be sold, of course, and 

these two, therefore, do not depend on the market. Hence, rape does not 

become more rewarding when rapists are deactivated. Therefore, the 

deactivated rapists are not replaced and the rate of rape, unlike the rate of 

market dependent crimes, may be diminished by deactivation, but that is not 

true of market dependent crimes. As the supply of stolen goods, such as 

those that are the proceeds of burglary or truck hijacking, etc. declines 

because supplies have been deactivated, the price rises and that attracts new 

offenders. Therefore, neither incapacitati.on nor rehabilitation reduces the 

frequency of most property crimes. Only a rise of the cost to the offender 

(the risk of punishment) can reduce the crime rate by reducing the 

advantageousness of crime. In practice, imprisonment, of course, combines 

punishment and incapacitation and this confuses people. But let me point out 

that you can have punishment without incapacitation, such as fines, and you 

can have incapacitation without punishment, if you confine the insane, for 

instance. Although the incapacitative and rehabilitative effect must be 

discounted, imprisonment does reduce crime rates because of the punitive and, 

therefore, deterrent effect. 

therein lies its usefulness. 

It raises the cost of crime to offenders and 

Having discarded rehabilitation and incapacitation on both moral and 

instrumental grounds, we are left with retribution and deterrence to justify 

punishment. In penal law, justice means retribution according to what is 

• deserved. To give offenders their just deserts is to do justice. 
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But what punishments are deserved? Manslaughter deserves less than murder 

and burglary still less. However, there is no plausible theory to tell us 

how much less, nor how much ptuishment murder, or any other crime used as a 

starting point, deserves in the first place. Justice, then, tells us that 

punishment must bl; deserved by guilt but this does not help much in deciding 

how much punishment each crime deserves. To believe that just deserts can 

determine and justify a specific punishment for each crime confuses the 

question with the answer. Retribution according to desert is a desire, not a 

theory that enables us to determine anything. Although justice has no 

purpose other than moral satisfaction and helps little in determining 

punishments, it should not be discouraged. On the contrary, justice as in 

end in itself, not as an instrument to achieve anything outside itself, is 

• 

indispensable to any penal system. We all feel that the guilty should be • 

punished because they deserve to be, and that the innocent should not be 

punished because they do not deserve to be. If it were shown that punishing 

the innocent reduces crime more than punishing the guilty, we would still not 

want to punish innocence. On the other hand, if it were shown that punishing 

the guilty reduces crime not at all, we would still want to punish them. Our 

desire for justice, for retribution according to desert, is stronger than our 

desire to reduce crime. Hence, there can be no acceptable justification of 

punishment which does not rely on its perceived justice. Just as punishment 

satisfies a profound and universal longing, it also incidentally lessens the 

crime victim's disruptive desire for revenge. Although, incidentally, 

punishment according to desert may deter crime, retribution does not directly 

address the social need for deserts. However, satisfying that social desire, 

the desire for crime control, is no less important than satisfying the desire • 

for justice. Crime control, therefore, is the second justification of 

punishment. 
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• Deterrence means restraining people from doing what the law forbids by 

threatening punishment. Whereas justice morally justifies punishment, 

deterrence justifies punishment as an instrument for reducing crime. When 

carried out often enough against those who are not deterred, the threats of 

the law become credible and they reduce crime by deterring others. To be 

sure, no criminal justice system can capture and punish all those who violate 

the law. The threats of the law amount to no more than a legal risk for 

criminals. That risk consists of the threatened punishment (we call it the 

list price) divided by its actual incidence (the actual price). It 

constitutes a cost of crime to the criminal. Even if high enough to deter 

most people most of the time, and it is, the risk of punishment never can be 

high enough to deter all p~ople all the time. Still as the 1960's have 
" 

• conclusively shown, fewer people at-e deterr~d from crime when that legal risk 

is reduced. Between 1962 and 1972 the probability of imprisonment for an 

index crime fell five-fold, from 0.10 to 0.2. Crime ratee doubled and in 

some cases tripled. I'm taking these data from Wilson and Hernstein's book, 

Crime and Human Nature. The prospoctive criminal is willing to bear the risk 

of punishment only when his expected benefit is likely to sufficiently exceed 

his costs. Crimes are not committed unless criminals expect a net advantage, 

a benefit not only above the cost but also above what available, legitimate 

activities may be expected to yield Lo them. These legitimate activities, of 

course, differ according to one's abilities, skills, character, and external 

circumstances. Other things equal. those whose legitimate opportunities are 

least rewarding are most attracted to crime. They have the most to gain and 

the least to lose. Thus, members of this audience, I trust, are not much 

• tempted by crime because they have available comparatively rewarding, 

legitimate activities. That's a guess. This much is common oense as 

distinguished from criminology. 
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My assertion that the disadvantaged are more tempted by crime than the 

rich may strike some as undermining the justification of punishment. In a 

celebrated passage by Anatol France he states, "the law in its majestic 

equality forbids rich and poor alike to sleep under bridges and to steal 

bread." His sarcasm suggests that punishment is unjust because it is 

inflicted on many people who cannot avoid doing what they are punished for. 

But crime is always an avoidable act. As a matter of fact, if a pe.rson did 

steal bread because of imminent danger of starvation, he would have the legal 

defense of necessity, but I won't go into that at any length. Anatol 

France's sarcasm strikes me as silly, which might explain why it's so widely 

quoted. Certainly rich and poor are tempted by crime to a different degree, 

but the purpose of the criminal law is always to restrain those who are 

tempted to violate it. The law would be redundant if it were to restrain 

only those who are not tempted to break it. The poor who are more tempted, 

therefore, are more often punished than the rich. The burden of any law 

always and only falls on those who are tempted to do what it forbids. The 

burden of prohibition fell on drinkers, not on tea totalers. The punishment 

for burglary or robbery falls mainly on the poor, not on the rich. 

A more pretentious version of Anatol France's sneer claims that poverty 

somehow drives the poor to crime. They are punished although it is the 

social structure, capitalism, that first victimizes and then blames them for 

the crimes caused by their victimization. Punishment is presented as an 

instrument of class justice wielded by capitalists against proletarians and, 

therefore, unjustifiable. Yet, although the disadvantaged do have more 

incentive to crime than the advantaged, they are not compelled to comm:l.t 

crimes. Indeed, they don't if moral or material disincentives such as 

threats of punishment are strong enough to deter them. 

• 

• 

• 
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• No social order, be it capitalist or socialist, can avoid inequalities of 

wealth, power, and prestige. Inequality implies that some are least and 

others are most advantaged. Relative poverty, unhappiness, envy and ambition 

are always with us. There is no ambition without frustration. In every 

society the least advantaged commit most crimes regardless of how poor they 

are in absolute terms. As a matter of fact, in societies in which the poor 

are altogether destitute the crime rate seems relatively low. In more 

prosperous societies in which the poor are not destitute, the crime rate is 

higher. Crime appears to be fueled by resentment and opportunity far more 

than by need. It is legitimate, of course, to explain actions, criminal or 

not, by the conditions that shape actors and cause them to act but causation 

is not compulsion and explanation is not justification. The acts of 

• criminals are voluntary, if not, they are not crimes. The incentives that 

lead to crime can be offset by disincentives. For most people who are poor, 

the threat of punishment is a disincentive which prevails over incentives and 

deters crime most of the time. 

Punishment, then, has two functions which serve as justification. If it 

is felt to be proportionate to the seriousness of the crime and, thus, 

deserved by it, punishment is felt to do justice. Secondly, when 

sufficiently severe, the threat of punishment, carried out often enough to 

make it credible, deters most people most of the time from committing crimes, 

and society wants crime controlled. However, as you are aware, justice and 

deterrence are not always easily reconciled. To be effective, the threatened 

punishment must deter more than the crime attracts. The attractiveness of 

the crime as a punishment needed to deter it are not identical to the 

~ seriousness of the crime. It's the punishment deserved by it. Yet, there is 

some convergence. 
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We want to deter most of the crime we think materially and morally most • 
harmful. These are also the crimes we think most serious and, therefore, 

deserving of most punishment. Crime nearly always can be reduced by adding 

to the resources invested in controlling it by increasing the probability and 

severity of punishment. Yet even when other feasible means of crime control 

are not available, we will not be willing to bear the moral and material 

costs of more deterrence by increased punishment. Returns on investment in 

law enforcement will diminish at some point. I do not think we have reached 

it by a long shot. Once the point of diminishing returns has been reached, 

no community wants to increase its expense on crime control for the sake of a 

trifling reduction of crime. This limit to our willingness to bear 

additional costs determines the probability and severity of the punishments 

we impose. • Let me articulate this criterion a little more clearly. To decide 

rationally on the punishment for each kind of crime, we must answer the 

question: Do we want to reduce the frequency of this crime by "x" if we can 

do so only by increasing the actual punishment by "y," actual punishment 

being the cost of punishment divided by its incidence. When the needed 

increase of punishment is major and the reduction of crime by deterrence 

minor, we will stop or should stop. Up to that point, we may want to 

increase deterrence by increasing punishment, either severity or probability 

or both. However, we will hardly ever want to increase punishment if the 

seriousness of the crime to be ueterred does not appear to warrant it, even 

though more punishment would deter more. Thus, we will not greatly increase 

the punishment for parking violations although it would indeed reduce parking 

violations; they could easily be reduced by five years in prison, execution • 

or things like that. 
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But we don't do that because we'd rather have more crime, in this case, 

parking violations than to have more punishment and that is true not just for 

parking violations; it's equally true for burglary or anything else. The 

limit is simply when we feel that an increase in the resources needed, moral 

and material, for punishment would decrease the crime by not enough to 

warrant 'this expenditurs of resources. 

Let me point out that if I'm correct in what I'm saying, this gives you 

a schedule of punishments as the retributionist theory does not. Justice 

objects to punishment that seems out of proportion to what is deserved by the 

seriousness of the crime or the culpability of the criminal. This is why we 

don't punish parking violations as much as needed to reduce the frequency 

significantly nor vehicular homicide or other kinds of negligence or even 

recklessness. I have assumed that appropriate punishments can lower the 

frequency of each kind of crime to the frequency we are willing to tolerate 

rather than bear the moral and material costs of the punishment required to 

further the frequency of the ~rime. The punishment needed for the desired 

degree of deterrence will also satisfy cur desire for justice. for, after 

all, the rate of crime we are willing to tolerate depends on the perceived 

seriousness of the crime. Hen~e, the punishment needed to bring the rate of 

crime to the tolerable level is likely to be the punishment perceived as 

deserved. My assumption that punishments can be used to deter crime to a 

specifiable degree is by no means universally accepted. Yet to the extent to 

which it is influenced by anything external, our life largely reflects the 

incentives and disincentives we are presented with. More persons would have 

attended this conference if every tenth attendee were awarded $10,000. Far 

fewer would have attended if every tenth attendee would have to pay $10,000 . 
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In the responsiveness to incentives and disincentives, criminals do not 

differ much from criminologists. Given moral inhibitions, the $10,000 net 

gain attracts to conferences or to crime. The $10,000 penalty deters from 

either conference or crime. 

Incidentally, let me point out that it matters little over a ten year 

period whether a criminal is imprisoned once for four years or twice for two 

years. In the latter case, the probability of punishment has been doubled 

and the severity halved but either way he spends four out of ten years in 

prison. It matters, however, somewhat in perception. I'm perfectly willing 

to grant that. It's a psychological factor, but essentially whether you 

increase probability, which is very expensive, or severity, which is somewhat 

less expensive, does not matter, at least not for professional or career 

criminals. Increasing probability, let me point out, requires more police 

and less restrictions on policing. Also, lower standards of proof, hence a 

greater chance for the innocent to be convicted. I don't mean to say that 

deterrence in the form of these deterrents may not warrant this, but there 

are considerable moral and material costs, whereas increasing severity is 

much less costly. 

Other obj ections to deterrence nelad detain us only briefly. 5~;· argue 

that deterrence requires a rational calculation that few persons engage in. 

This confuses the analysis of the term with its subject. If we 

mathematically analyze and predict a behavior of moving bodies, we do not 

imply that moving bodies calculate their movements. Deterrence mainly 

requires that people, on the average, be responsive to incentives and 

disincentives, and they are. Few will jump from the 60th floor of a sky 

scraper even though it saves time compared to the elevator. There is a 

strong disincentive and people, without calcul~ting, seem to respond to it. 

• 

• 

• 



10 

• Just as people respond to nature's disincenti-ves, so they respond to legal 

• 

• 

disincentives. In most cases, we respond largely by habit formation rather 

than by conscious thought or calculation. As a matter of fact, I think 

punishment really deters criminal habits already formed. It does influence 

the formation of such habits. Of course, legal disincentives can never be as 

predictable in the application or as immediate as natural ones are. 

Therefore, legal laws are not as deterrent as the law of gravity. The more 

reason to try to make punishment as predictable as we can. 

Another objection to deterrence, popular among sociologists, argues that 

since criminals are led to their crime by their environment or prior 

conditioning, they should not be blamed or punished. Yet, even if 

conditioning or the environment explains or predicts crime, it does not 

either justify or excuse it. Incidentally, of course, if everybody rather 

than just criminals is conditioned by his prior experience, and, therefore, 

not responsible, then we need not bother at all, because criminals would not 

be responsible, but neither would be judg~s or legislatures, so we don't have 

to worry about the matter. But if criminals alone are supposed to be 

predetermined, let me say, once more, they are not predetermined in the sense 

that they cannot avoid doing what they are doing, because if they could, they 

wouldn;t be committing crimes. It seems hard to see, to me at least, why 

legal disincentives such as the threat of punishment cannot become part of 

the environment as much as the social incentives that lead to crime. We have 

little control over the latter but we certainly can produce the former if we 

want to. A more serious argument cQ~r.ectly contends that we do not know how 

much deterrence each punishment secures. We do know that rape or burglary 

are deterred more by a threa.t of five years imprisonment than by a threat of 
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five days, but we do not know how much more. We know also that if the threat 

of punishment is carried out more often, it deters more, but, again, we do 

not know how much more. Still, it seems to me, that these are factual 

matters and the resurgent principle could establish the facts, the reduction 

of crime each increase of punishment, could secure under given conditions. 

Let me point out that I have used imprisonment as the paradigm of 

punishment. I do not mean to exclude other things. 

I shall now make my last point. Kant argued that we must treat even a 

criminal as an end in himself and never merely as a means to accomplish 

social purposes he does not share. Therefore, justice which is an end in 

itself and not a means, can justify punishment but deterrence cannot. 

Consequently, it is quite appealing, but contrary to what many philosophers 

believe, it is consistent with punishment for the sake of criminal 

deterrence. Remember, it is not punishment that deters but the threat which 

the actual punishment carries out. The threat does not use anyone as a means 

in any way. It is a conditional threat. One can avoid punishment by 

avoiding the threatened act. If an innocent person were punished to deter 

others, he would indeed be used merely as a means, since he could not avoid 

the punishment by being innocent and does not consent to it. But a guilty 

person by committing his crime volunteered to run the risk of the threatened 

punishmen'':".; he volunteered, just as a taxi driver volunteers to serve .as a 

means to my transportation. By accomplishing my purpose to be transported, 

he accomplishes his to earn an income. We each consent to serve as means for 

the other. Because of his c.onsent, neither is used exclusively as a means 

for the purposes of the other. The criminal no more wants to be punished 

than the gambler wants to lose. But both the gambler and the criminal 

volunteered for the risk of being punished or losing. Neither, therefore, 

can complain if that which he risked does happen. 

• 

• 

• 
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Chapter 7--Deterrence, Desert and Drunk Driving 

In the past few years, attempts have been made to deter drunk driving by 

significantly increasing the penalties for the offense. The justification 

for the increases is that they will result in fewer cases of drunk driving 

and this will in turn reduce the numbers of injuries and deaths attributed to 

such behavior. 

In this paper, I argue that such attempts have not been successful. 

While attempts to increase the severity of punishment for DWI (driving while 

impaired) show an increase in deterrence in the short-term, such results have 

not been sustained over the long-term. On the other hand, efforts to achieve 

increased deterrence of DWI through mor.e severe punishment produce 

undesirable distortions in the criminal justice system. Thus, when such 

results are evaluated in light of the deterrence theory (the theoretical 

justification for increasing the penalties) 'they appear to be unjustified. 

Since the deterrence theory, as I argue, is in any case an inadequate 

theory for deciding questions regarding the allocation of penalties, 

attention is turned to the deserts theory. I try to show that from a deserts 

perspective, DWI is not, in itself, a serious offense and therefore does not 

merit severe punishment. Since severe punishment is not justified for DWI on 

either the deterrence theory or the deserts theory, we should take a look at 

the penalties currently in effect for DWI to determine if they are justified. 

In recent years penalties for drunk driving have been markedly increased 

in an attempt to deter such behavior. Since driving while intoxicated is 

considered to be a deadly form of behavior, attempts to reduce such 

occurrences are understandable. Nevertheless, there are two basic sorts of 

• 

• 

• 
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difficulties that arise from attempting to employ deterrence as the criterion 

for determining the appropriate penalty for a criminal offense. One is the 

practical problem of determining the relation of severity of penalty to its 

deterrent effect. The other raises concerns about whether the penalty 

appropriate from a deterrence standpoint is the penalty the offender 

deserves. 

In this paper I want to address each of these problems in light of 

penalties currently being handed out for DWI (driving while impaired or 

intoxicated) offenses. I will argue that, aside from the practical 

difficulty of measuring how the deterrent effects of penaltieb are related to 

various degrees of severity, increases in penalties for DWI offenses are not, 

over the long term, effective. Secondly, I will argu.e that severe penalties 

for drunk driving raise serious questions of justice . 

According to the deterrence theory of punishment, punishment is 

justified because of its social utility. Its social utility consists of 

d~terring criminal behavior, primarily through the threat of punishment. 

Since criminal behavior harms society, deterring its occurrence has social 

utility. Deterrence takes two forms. The effect that punishment has on the 

criminal in reducing the chances that the offender will commit another 

offense, is called special deterrence. Special deterrence is often 

identified with reform of the criminal. The second form of deterrence, the 

effect that the threat of punishment has on preventing others from committing 

crimes, is called general deterrence. General deterrence, rather than 

special deterrence, is considered to be the main social benefit of 

punishment . 
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Proponents of the deterrence theory usually realize that punishment has 

its social costs. They are willing to concede that punishment is, in itself, 

an evil, since it contributes to human suffering. For example, punishment 

inflicts suffering on the offender and the offender's family. Aside from the 

suffering caused by punishment, there are, of course, all sorts of other 

costs associated with the institution of punishment. It is well-known that 

the financial costs of administering the criminal justice system are mammoth. 

In general, punishment is justified acco~ding to the deterrence theory, 

if the benefits of punishment outweigh its social costs. Th~s, the theory 

suggests that we employ a sort of cost\benefit analysis in determining 

whether the institution of punishment is justified. Those who hold that 

punishment is justified on the basis of deterrence are committed to 

maintaining that the social benefits of punishment outweigh its costs. In 

light of the enormous commitment of society's resources necessary to 

administer the institution of punishment, defenders of the deterrence theory 

must hold that punishment has a substantial deterrent effect. 

Let us begin by assuming that punishment does have a deterrent 

1 effect. That is, having ~ penalty for an offense deters better than 

having none at all. Let us also assume that the deterrent effects of 

punishment are such that the social benefits of having the institution of 

punishment outweigh its social costs. Further, let us assume, for now, that 

if benefits of punishment outweigh its socia], costs, this is sufficient to 

justify the institution of punishment. Finally, let us grant, for the 

moment, that dAterrence provides an adequate basis for determining the proper 

allocation of punishment. Each of these assumptions can be and has been 

. d 2 quest~one . 

this paper. 

I will be questioning the last assumption myself later on in 

• 

• 

• 
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After granting these assumptions regarding the effectiveness of 

punishment as a deterrent to criminal behavior, as well as its theoretical 

adequacy in justifying the institution of punishment, we still can not apply 

the deterrence theory to particular offenses until we answer yet another 

question. This question concerns the allocation of punishment. How much 

punishment ought to be handed out for a given offense? In order to answer 

this question we need to know not only that punishment deters, a necessary 

condition for deterrence to count at all in determining the allocation of 

penalties, but also how the magnitude of the deterrent effect varies with 

penalties of different severities. 

Given the recognition that punishment has its social costs, the correct 

amount of punishment on the deterrence theory is the amount that produces the 

greatest social benefit with the least social costs. That is, the theory 

directs us to choose the amount of punishment that produces the best overall 

cost/benefit balance. In general, more severe penalties have greater social 

costs, e.g., longer prison sentences produce more suffering for the offender 

and a greater financial burden on societ-y. If we are to justify such 

penalties from the standpoint of deterrence, we have to show that more severe 

penalties produce enough additional deterrent effect, i.e., social benefit, 

to offset the additional social costs. 

Unfortunately, the relation of severity of punishment to the degree of 

deterrent effect is difficult to determine.
3 

The difficulty is largely due 

to the fact that there are many factors that affect the incidence of a given 

offense aside from the severity of the penalty attached to it. Social and 

economic conditions can be mentioned as two factors commonly thought to 

• affect the cr~me rate and these, of course, are constantly changing. Thus, 



S 

one cannot directly infer, for example, if the incidence of a certain crime • 
is reduced after an increase in its penalty, that the reduction in its 

incidence is due to an increase in the penalty's severity. 

Research on deterrence does tend to suggest, though, that once the 

severity of punishment reaches a moderate level, increases in the severity of 

a penalty are unlikely to add significantly to its deterrent effect. What we 

do not know is at what level of severity this diminishing deterrent effect 

takes place. Secondly. research tends to indicate that the certainty of 

'h" fd h .4 pun~s ment ~s a more ~mportant component 0 eterrence t an sever~ty. 

Attempts to deter drunken driving have characteristically taken the form 

of promoting increased penalties for such offenses, e.g., mandatory 

incarceration and revocation of driving privileges. In addition to attempts 

to increase the severity of punishment, spearheaded by Mothers Against Drunk • Driving, Students Against Drunk Driving, as well as other groups, other 

efforts have focused on increasing the likelihood of punishment, e.g., 

enforcement crackdowns and sobriety checkpoints. 

Although limitations of space prevent me from discussing in detail the 

literature concerning recent efforts to increase the deterrent effect of 

punishment and to thereby reduce the incidence of DWI the results are nicely 

summarized by H. Laurence Ross, one of the leading scholars in the field. 

Recent experience in the United States seems to support the conclusion, 

reached on the basis of earlier inter- national experience, that legal 

interventions intended to deter drunken driving succeed in the short run to 

the extent that they are capable of affecting drivers' perception of the 

certainty of punishnlent. Evidence of a deterrent effect for severe penalties 

remains elusive, but the distortions in the criminal justice system produced • 

by the severity of punishment have been impressively documented.
S 
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Ross supports his conclusion with results from the 1981 attempt by the 

state of Maine to deter drunken driving. Maine boasted "the toughest drunk 

driving law in the nation" which, among other provisions, called for 

mandatory incarceration if blood alcohol levels reached a certain point. 

Surveys indicated that the Maine campaign increased the perceived risk of 

drunken drivers being apprehended and convicted and the perceived severity of 

punishment. Results reported for 1982 suggested a significant deterrent 

effect for the new efforts. However, results for 1983 "testify to the decay 

of this effact over time. ,,6 

On the other hand, a well-documented effect of penalties of increased 

severity is the distortions this introduces into the criminal justice 

system. As penalties increase in severity, a smaller percentage of those 

arrested are convicted, the number of jury trials increases and jails become 

so overcrowded that many accused of drunken driving are released. This is 

what Ross means by "the distortions of the criminal justice system," 

resulting from increases in the severity of punishment for DwI. 

Based on a survey of studies concerning the outcome of efforts to deter 

DWI by introducing more severe penalties, or by attempts to increase the 

likelihood of the offender being apprehended and punished, one must conclude 

that such efforts do not appear to be justified from the point of view of the 

deterrence theory. The deterrent effects of more severe penalties do not 

last and the costs of achieving this short-term increase in deterrence, given 

the distortions it introduces into the criminal justice system, clearly 

appear to outweigh the benefits. From a strictly deterrence standpoint, 

then, such increased penalties must be regarded as unjustified . 
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Apart from the ineffectiveness of recent attempts to achieve increased 

deterrence of DWI, there remains the question of the adequacy of deterrence 

as a basis for determining the proper amount of punishment to be visited on 

the offender. Suppose that these penalties did deter sufficiently for us to 

conclude that their benefits outweigh their costs. Imagine that we had ready 

the facilities and the staffing to efficiently process those guilty of DWI. 

Do we then simply select the penalty that will achieve the most deterrence at 

the lowest social cost? 

This, of course, is precisely what the deterrence theory prescribes. 

But suppose we discover that if we selected 30 year prison sentences for DWI, 

the deterrent effect would be such as to virtually wipe out DWI. Or, imagine 

that we select a few DWI offenders and in order to make examples of them, we 

sentence them to death. 

Although I doubt that this would achieve the long-term deterrent effect 

we are after, assume that it did. One might then argue, that since so fe'l7 

people are suffering the punishment and because the penalty is so effective 

in deterring DWI, the social benefits clearly outweigh the social costs. 

Should 30 year prison sentences or the dee.th penalty be used to deter DWI? 

Naturally, I am not advocating that such penalties should be 

considered. What I am pointing out is that the deterrence theory would 

sanction these penalties if their social benefits were greater than their 

social costs. But, it seems to me that even if they were socially 

beneficial, it would be wrong to employ them. It would be wrong because 

those found guilty of DWI would not deserve penalties of this magnitude. 

• 

• 
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This suggests that the deterrence theory is not an adequate theory for 

determining the allocation of penalties since it might advocate penalties 

which ought not be employed because they are inconsistent with what the 

offender deserves, In order to remedy this defect, we need to look at 

punishment from another viewpoint. We need to ask, what sort of punishment 

is deserved for a given offense, rather than what sort of punishment will 

best deter. In other words, we need to look at the question of allocation of 

punishment from a deserts theory rather than a deterrence theory. 

The two theories could hardly be more different. The deterrence theory 

looks forward, for its justification, to the effects the contemplated 

punishment will have on society as a whole. Since the amount of punishment 

is determined by its future social effects, what the offender did in the past 

is not the basis for punishment . On the deterrence theory, one is not 

punished because one did wrong, but, rather, because of the deterrent effect 

the punishment will have on other offenders. 7 It f.s this deterrent effect 

that justifies both that the offender will be punished and amount of that 

punishment. In fact, leaving aside the reformative effects of punishment on 

the offender (these playa minor role on the deterrence theory in any case), 

if we could gain the deterrent effects of punishment without actually 

punishing the offender, this is what the theory would prescribe. It is 

because the deterrent theory looks forward to the effects of punishment, 

rather than back to the nature of the offense, that allows it to justify 

penalties inconsistent with what the offender deserves . 



9 

On a deserts theory, punishment is justified on the grounds that those 

who break the law deserve punishment. Thus, the deserts theory looks back to 

the past in its justification of punishment. It is because the offender 

broke the law that punishment is justified. The fact that punishing the 

offender might have a deterrent effect plays no role in its justification on 

the deserts theory. Punishment of the offender is justified solely on the 

grounds that he or she deserves it, The amount of punishment that is 

justified is determined solely by how seriously wrong was the offense. 

In order to decide how severely an offender ought to be punished, then, 

we have to determine the seriousness of the person's offense. 

seriousness to be understood? 

How is 

Standard accounts of seriousness, such as that offered by Andrew von 

Hirsch in his Doing Justice,8 involve the culpability of the offender and 

the amount of harm caused by the act itself. Let's look at harm first. The 

seriousness of an offense is to be determined, in part, by how much harm an 

act of that sort typically causes. So, on this account, arson is a more 

serious offense than, say, defacing a building, because it does more harm. 

Since more serious offenses are to be punished more severely than less 

serious ones, arson is to be punished more severely than defacing a building. 

The other component in determining the seriousness of an offense is the 

actor's culpability. Did the offender do the act intentionally, recklessly, 

or negligently? Was the act provoked or unprovoked? Each of these qw~stions 

refers to the mens rea component in assessing criminal liability, the "state 

of mind" of the offender. If, for instance, I intentionally run down a 

student in a crosswalk for the purpose of getting even with him for something 

• 

• 

the student did to me, I am more culpable than if I hit a student in the • 
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crosswalk because I am not paying attention to my driving. Notice that in 

both cases the amount of harm may very well be the same, but we generally 

think that intentionally killing is a more serious offense than negligently 

killing. The reason is that the offender is more culpable, i.e., more to 

blame for the offense. Therefore, on the deserts theory, intentional killing 

deserves more punishment. 

Since culpability of the actor plays a significant role in how serious 

an offense is, in assessing the harm done by a particular sort of behavior, 

we will want to limit our consideration to how harmful is a single act of 

that kind. Although offenses such as shoplifting may be quite harmful in 

aggregate, a single act of shoplifting usually causes little harm. While on 

a deterrence model we ~i~ht want to punish shoplifting severely, since in 

aggregate it does so much harm, on the deserts model this will not be true . 

A person is, generally, responsible only for his/~er own actions, not for the 

actions of others and can, therefore, be justly punished onl.y for the former. 

One further refinement in our account of seriousness appears necessary. 

What about the risk of harm presented by an act of a particular kind? The 

criminal law, for instance, considers armed robbery to be more serious than 

burglary, even though the actual harm caused in a given case may be the 

same. Having a gun present does not, in itself, cause more harm. Rather, 

the claim is that more harm is risked because of the presence of arms. 

Assuming that the offender is aware pf this increased risk, he/she then 

deliberately subjects others to more risk of harm. The increase in the risk 

of harm, then, makes the offense more serious and, consequently, deserving of 

more punishment . 
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With this sketch of seriousness to guide us, we can now address th~ 

question of how seriously wrong is the OWl offense. Once we have answered 

that question we will be ready to address the question of how much punishment 

is appropriate for the OWl offender. Since the amount of punishment, on a 

deserts theory, is to be determined by the seriousness of the offense, let us 

begin by asking, how serious is OWl? To answer this question, as we have 

seen, we need to inquire into the harm done or risked by such offenses and 

into the culpability of the offender. 

If the penalty for OWl is to be based on what the offender deserves, it 

seems clear that we must focus on how much harm is done or risked by a single 

9 act of OWl, not how much damage such behavior does in aggregate. The 

latter consideration, while important from a deterrence standpoint (that is, 

how important is it for society to deter such behavior), is irrelevant, as we 

have seen, from the viewpoint of deserts since the offender is not 

responsible for the behavior of others. 

One obvious difference between OWl and, say, robbing a bank, is that a 

single instance of OWl may cause no harm at all. When someone is robbed, 

unless the robber is apprehended and the property immediately recovered, the 

victim has suffered harm. In contrast, however, no harm is caused by the 

typical OWl offense. Although OWl does not in itself, necessarily, cause 

harm, it does risk harm. It is for this reason that it is prohibited by law. 

A second important difference between a crime such as robbery and OWl is 

that although the OWl offender intends to drive the car while intoxicated 

and, perhaps, knowingly subjects others to risk, he/she does p~t set out with 

10 the intention of harming someone. Presumably, the harm arising from 

• 

• 

robbing a bank forms part of the robber's intention, although this may not be~ • 

the motive for the action. This affects the agent's culpability. 
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With these points in mind, we must ask, first of all, what is the risk 

involved in DWI. The question has two components, how much harm is risked by 

a single case of DWI and how likely is it that the harm will occur. 

Obviously, the amount of harm that could be caused by an instance of DWI is 

great. It could result in the serious injury or even death of several 

persons. Thus, on the bases of our answer to this questions, alone, DWI 

would seem to be a serious offense deserving severe punishment. 

Before we accept this conclusion, however, we must also seek an answer 

to the second question: how likely is this harm to occur. The answer here 

is not so obvious, and we must turn to the research on the subject for an 

answer. It is clear that driving a car under normal conditions while sober 

presents some risk of causing injury or death both to oneself and to others. 

How much more likely is such an outcome if one is OWl? According to Ross: 

While drinking and driving on the massive scale experiented by modern 

societies is associated with costly and tragic consequences, the individual 

trip impaired by alcohol is extremely unlikely to harm anyone. Fatal and 

injury-producing crashes are extremely rare events. According to Summers and 

Harris's (1978) estimates for the United States, the probability of a crash 

is three times higher for the impaired driver than for the sober one. Yet 

the absolute risk of a crash for the impaired d~iver still is only on the 

order of I in 1,000, and the absolute risk of causing injury or death is of 

course considerably lower. ll 

If the 'absolute risk' of an alcohol impaired driver causLng injury or 

death is so low, and provided we are correct in maintaining that the DWI 

driver does not intend to cause injury or death, it is difficult to show that 

• DWI is a serious criminal offense. As we have seen, DWI is not, in itself, 
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harmful but only increases the risk of harm. Since the risk of harm of a 

single case of OWl is not great, even if we assume that the OWl driver 

intentionally subjects others to that risk, the degree of culpability is 

'II 12 st~ not great. 

If we cannot show that OWl is a serious criminal offense, then, on the 

deserts theory, we cannot justify severa penalties for it. Now, of course, 

there are different degrees of intoxication and it can be shown that the risk 

of causing an accident and, thus, the risk of causing injury or death, 

increases as the level of intoxication increases. In that case, the 

seriousness of the offense would increase. This suggests that if we are 

concerned with the offender's deserts the law should, where it often does not 

now, distinguish different levels of intoxication and vary the penalty 

according to the level of intoxication, 

But the level for the typical OWl offense is set at .10 BAL (blood 

alcohol level) and the question remains whether penalties recently put into 

place or proposed for that offense are too s~vere from a deserts 

perspective. This is a difficult question to answer since the deserts theory 

does not precisely determine what an appropriate penalty should be. (The 

same is true for the deterrence theory.) The deserts theory does, however, 

clearly rule out one being punished more for a less serious offense, than one 

is punished for a more serious offense. 

On that basis, one must be led to wonder how mandatory incarceration can 

be ju~tified when one-fourth of those convicted of much more serious 

13 
offe~ses, e.g., rape or robbery, serve no jailor prison time. Although 

this does not prove that penalties for DWI are too severe, it should at least 

raise the question in our minds. 

• 

• 

• 
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In a.ny case, my purpose in thls paper has not been to decide what the 

correct penalties for DWI, or for any other offense for that matter, ought to 

be. Instead, I have argued that from a deterrence standpoint, which, by the 

way I tried to show is an inadequate standpoint, severe penalties for DWI are 

not justified. This is because there is simply no evidence that such 

penalties are successful in producing long-term deterrence, ~lthough they do 

produce serious problems for the administration of the criminal justice 

system. 

From the deserts perspective, I have claimed, DWI cannot be considered a 

serious criminal offense. This entails that it, is not degerving of severe 

punishment. Although I have not suggested what a correct penalty for DWI 

would be, I hope that I have provided a framework within which such a 

determination can be more easily made . 
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Chapter 8--Punishment as a Systems Problem 

The title of the talk is "Punishment as a Systems Problem", and I was 

delighted with that title because it harks back to some of my early 

experience, some of my early training, in looking at issues as systems 

issues. I think it is the systems context, particularly, that we want to 

think about punishment policy questions and, particularly, interpret some of 

the results we got this morning regarding punishmEmt policy. 

As many of you have seen or know, there's this simple construct of a 

system that has inputs or policies or, if you will, knobs on a black box 

going through this punishment system with outpu.ts or consequences that are, 

in a sense, the dials on a black box that one cares about. The crucial 

element of the system ls that it has a feedback loop, so that if the outputs 

are in conflict or what you don't want, you use that to modify the policies 

and so the whole system maintains a stability and integrity and a control. 

It's a fairly simplistic notion but it urges some appropriate concerns. 

Those are, first, that you have to have some concern for what happens when 

you do something. It's not enough simply to do it. So it is concern for the 

consequences, and those consequences have to be assessed ultimately in terms 

of the objectives of the system. What is it doing and why? It has to have 

concern for the interaction among the parts of system. It recognizes that 

the criminal justice system has a bunch of interacting parts, and it is those 

interactions we have to be particularly sensitive to. It is particularly 

concerned with internal coherence. That is, there has to be some 

relationship between the inputs or the policies and the consequences. 

In this context, I'd just like to put on the table the often quoted 

statement that the criminal justice system is not a system. Indeed, at some 

I 
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level that's intended. When we deal with individuals we don't want a single 

decision maker dictating liberty, life, and death considerations. We want a 

system that has its own internal conflicts, its own checks and balances. But 

we do want, and we've shown in a variety of ways, some coherence in the 

aggregate. It's in the aggregate that policies become relevant. Indeed, 

LEAA was created to provide some of that system coherence and system 

integri ty. Through a whole variety of misfortunes, the wrong agenda at the 

wrong time, LEAA had a demise. There's also an inherent logic about what 

policy is that requi..-es this kind of system thinking. It's the distinction, 

for example, between sentences which are the individual acts of deciding 

judges, among others, versus sentencing policy. It's the policy that must 

reflect some of the aggregate consideration and it's the issue of the policy 

that I particularly want to address today. 

As we deal with consequences and objectives, we have to do a number of 

dichotomies. As we think about punishment, I think there's a dichotomy 

between two primary objectives, and I think it's these two primary ones, 

rather than the six or eight that we heard about this morning, that really 

deal with what the system is trying to do. On one hand, it's trying to 

impose punishment in a desert sense for what is deserved as means of 

reinforcing the values of the society that may have nothing to do with the 

crimes that are averted. [On the other], it's also trying to avert crimes. 

As it averts crimes, we make a dichotomy between the ways in which it does so 

at a macro level, which is what we call general deterrence, that is, the 

symbolic effect of the punishment in deterring others, and the micro effect, 

that is, what it does to the individual offenders. At the individual 

• 

• 

offender level, there is another dichotomy involving incapacitation, that is, • 

removing the individual from the streets so that he removes his crimes from 
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the street with him, for example, as a pathological rapist does and, for 

example, a drug dealer does not. When the individual removes his crimes from 

the street those crimes then get averted. Or behavior changes in the 

individual subsequent to treatment, which is rehabilitation as well as 

special deterrence. Within the incapacitation, one might make a further 

dichotomy between that which one does without trying to select who are the 

worst offenders, the most frequent offenders, the most persistent versus 

selective where one really tries to home in on who are the worst explicitly. 

This structure, then, is linked to the two primary objectives by which the 

outputs would be measured. One is whatever effect it has on cd.me, [that is, 

the change in] crimes attributable to more or less of any of these 

activities. There's also the issue of justice, [that is,] the degree to 

which the punishments delivered are viewed as just. In that context, there 

are relative issues and there are aggregate issues. Is this sentence or is 

this punishment reasonable with respect to that other punishment and at the 

relative level and in the aggregate? Are we being excessively harsh or are 

we being excessively lenient? Underlying it all is the issue of costs which 

is best reflected in prison populations, and we have to think about prison 

populations, not only costing $15,000 to $20,000 per prisoner per year, but 

the whole variety of societal costs associated with incrementally putting 

more or fewer people in prison. Putting fewer or more may change crimes and 

those are some of the trade-offs that we have to make as we establish those 

aggregate policies. This provides a context for putting a little more 

specificity onto that first black box picture we [described]. 

Within the punishment system, the primary deciders, the primary 

• articulators are the judges, of course. They do the sentencing. The 

prosecutors have a strong role in this. They do the charging and the 
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charging in many cases shapes the sentence. The parole folks, in most 

settings, really decide the time served. The legislatures put bounds and are 

the vehicle for explicitly articulating policies through statutory acts, the 

traditional, albeit largely irrelevant, role of legislatures, and 

increasingly in establishing determinant sentences, mandatory minimum 

sentences hna so on or through their agents, sentencing commissions and the 

like, that are explicitly responsible not for doing sentencing as judges do 

but for establishing sentencing policy that ultimately constrains what the 

judges do and what the prosecutors do. 

The policies then are the sentences, and, as we heard this morning, the 

announced sentences and the time served and the consequences relate to 

crimes, costs, prison population and justice. I'd like to start dealing with 

some of those issues. I can't deal with them all. The ones that in a sense 

are most relevant to the discussion at this conference are the justice issues 

and I'd just like to say a few things about them. 

The dominant theme as one thinks about justice really relates to desert, 

and Norvil Morris for example talks about desert not as the absolute standard 

but as limiting principles. That is, one shouldn't go above or beyond what 

is just in a relative sense but one has considerable flexibility within that 

as long as one doesn't violate that. The dominant theme of desert is 

proportionality. That is, a more serious crime should get a more serious 

sentence. The sentence for robbery should be no less than the sentence for 

burglary, everything else being equal. On tha other hand, a particularly 

serious burglary, a burglary that involves an offender with a long record, 

may well involve more serious punishment than a minimal robbery. The real 

• 

• 

issues end up being what are the reasonable factors to consider in ~ 

establishing the desert. There's no ambiguity that the dominant one is often 
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~ seriousness. All the literature affirms that. All the empirical evidence 

affirms that is the dominant consideration. Very few people will argue that 

prior record does not belong in there. There may be differences in the role 

of prior record. Yet I was struck, for example, in how small the attention 

~ 

~ 

paid to prior record was in the survey this morning. It's clear that both 

empirically and judgmentally that prior record is important. It's clear in 

sentencing commission guidelines that prior record becomes important. The 

interesting issues come down to the other attributes that mayor may not be 

included. There's no ambiguity that race is the absolutely precluded 

variable, and that there are some few who may argue that's too bad, because 

look at the enormous difference in offending between whites and blacks, and 

why can't we deal with it. Some subtlety argue that on normative grounds, it 

should not be included, which is clear, but rather on empirical grounds, 

there is indeed an important difference between whites and blacks in their 

involvement in crime. But when one looks at the population that does get 

involved in crime, those who do participate, the factors that distinguish 

more or less serious offenders among the class of offenders don't carry 

racial information so that empirically it is also inappropriate, as well as 

inappropriate on normative grounds. 

As one gets to other variables, there's a very important tension and 

what I would love to see sorted out is the degree to which some of these 

variables are not implemented, and what we see is very little influence of 

these variables, variables like drugs and unemployment. The problem with 

those variables is that they are acting in opposite directions. For those 

who are trying to avert crime, some of these variables are predicted 

factors. They are legitimately aggravating considerations because they 

reflect an increased propensity of this individual, who uses drugs, who is 
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unemployed, an increased propensity to commit crime. On the other hand, 

those same factors for the individual who is assessing blameworthiness, who 

is assessing desert, those factors are mitigating. The individual who had 

diminished competence is less culpable for the harm or the offense engaged 

in. I suspect we have seen no effect of these largely because the mitigators 

and the aggravators balance each other out. I'd love 'to see that partition 

because the crime controller should deal with those as aggravating factors. 

The retributivetist, the one who is concerned predominantly with desert, 

should see those as mitigating factors. 

All of the discussion about proportionality really talks relatively, 

talks ordinally, what is more and what is less but doesn't give us very much 

guidance about the absolute scale. What one might call the proportionality 

concept. We may all agree that robbery should get twice as much punishment 

as burglary, but is it one year or two years, is it two years and four years, 

or is it four years and eight years. There is not very much guidanc~ i,n 

desert to find out what that scale factor is, what that proportionality 

should be. That's why we went out and looked at some years ag.:) in a survey 

that was much simpler, much more expeditious, much less of a survey than the 

one we heard about today, to try to get a handle on what the public thought 

about what this scale factor ought to be. [Blumstein describes the data 

appearing in his article (with .J. Cohen), "Sentencing of Convicted Offenders: 

An Analysis of the Public's View," Law and Society Review 14:223-261, 1980.] 

These ranges are the actual sentences imposed by the Pennsylvania court~). 

The left end of these horizontal bars are the minimum sentence; the right end 

is the max and this is what the people called for in the survey, and this 45 

degree line is the cases where the survey and the actual would be identical. 

• 

• 

• 
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It's clear that the people are calling for sentences that were close to the 

max. The minimums were roughly half the max and, as you probably know, 

almost always it's the minimum sentence that's served rather than the 

maximum. Here's a factor, too, that was reflected. That was the sentence. 

This is a picture of the actual time sen-ed. These are narcotics possession, 

robbery, auto theft and so on. The question here was for somebody who was a 

repeat offender, how much time should that person serve, and this horizontal 

axis was again the actual time served by people in Pennsylvania prisons. The 

great bulk of them were indeed repeat offenders. Here is that 45 degree 

line. What you see by looking at this is a very high correlation between 

actual sentence and what the public calls for. This is the same result we 

saw here. There is quite a good agreement on the proportionality. There is 

considerable disagreement on the proportionality constant. Most of these are 

in the range two to four times and probably best approximated by four times 

what the actual sentence is, something not dissimilar from the results we 

heard about this morning. Similar results on proba~ility of going to prison 

if convicted are shown. The purple pictures are prison or jail and the 

comparable green pictures are just state prison, and it highlights the point 

that was raised this morning. That if you bring in jail, particularly for 

the minor offenses, it adds an awful lot because of the very large fraction 

of people imprisoned go to a local jail, p.articularly at the minor offenses. 

But again, the best approximation for any kind of inc9.rceration here was that 

the public was calling for twice as much time. 

Let me make sorue observations. I think there is striking agreement and, 

again, that was reflected in the survey results we heard this morning on this 

• sense of pr.oportionality, on what is more serious and what is less serious. 
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But there is a big difference between the public's proportionality constant 

and that of the criminal justice system. Rather than simply accepting that, 

I think it's best to think very hard about how these norms of the public get 

formed. Until I started working with the criminal justice system, I didn't 

have a good sense of what would be appropriate. Where do I get my 

information about what the appropriate norms are? Probably the best 

information I get is from the newspaper reports at the most dramatic event in 

the criminal justice process, which is the conviction day, particularly in 

the very flashy cases. What does the press tell us? They tell us that "Joe 

Smith" has been convicted of "x" and faces so many years of punishment. What 

he faces is the sum of the statutory max for all the conviction charges 

served consecutively. Nobody serves consecutively. Hardly anybod; serves 

anything like statutory maximums. But, if that is where [the public's] mind 

comes from, that is bound to be distorted and if someone asks me how much 

should someone get, I would think that would come into account, particularly 

those stories I read about in the press which are inevitably the most heinous 

version of any particular offense. 

I think we've seen a process over the last ten to fifteen years where 

the sentencing process has been profoundly politicized. It used to be that 

sentencing was an issue left to the professionals in the criminal justice 

system, particularly parole boards, and they made their judgments about when 

someone should be appropriately released within bounds established by the 

judge which may have been tight or loose bounds. We see politicization and, 

in the process I the cheapE!ning of sentencing. What we particularly get our 

attention drawn to in that politicization process is the most heinous version 

• 

• 

of a rape, the most heinous version of a murder, the most heinous version of • 
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a robbery. That, too, pushes our cognition out to the higher values. I'm 

not too familiar with all the literature, but I know there have been a number 

of studies where they have asked people how much should a robber get, how 

much should someone get for this robbery, and then they take the individual 

(the flesh and blood robber) and tell the respondent something about that 

flesh and blood robber, and this clearly will- shift downward in the sentence 

imposed when the flesh and blood is presented. I raise this simply to 

recognize that when people say when asked a bland question what should 

someone get, it's not a trivial issue and really requires some exploration to 

sort out the basis by which those answers are arrived [at]. I think most of 

us identify as victims. When the percentage of population in a year that is 

touched by crime is something between a quarter and third, most of us are 

victims. A quarter to a third of the respondents in any survey likely will 

have been victims or have someone in their household who has been. I know 

when I was victimized I felt enormous anger and animosity towards the 

offender who did it to me. If the criminal justice system is simply to 

represent the sum of that animosity, then we might as well have a vigilante 

system. I think there is a moderation of that personal animosity that 

transforms it into the social policy that gets reflected in punishment 

policy. I should say that when one asks the question price-free, people will 

always ask for more of what they would like than when they start to face some 

of the price implications of what it costs to get what they are asking for. 

The fundamental theme here is that, number one, it is important that we know 

what the public wants, it's important that we know with increasing 

sophistication what it wants, what it wants under different circumstances, 

• and where it becomes particularly uncomfortable one way or another, harshness 

or leniency. But with all that, I think we've got to view the criminal 
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justice system as moderator of that public demand, and it's that moderation 

process that tries to appreciate some of these subtleties and tries to 

appreciate some of the tradeoffs associated with the system. 

We basically have to inform the public with much greater sophistication 

about what sentencing is about. Unfortunately, the politicization process 

doesn't provide that information. What it provides is lots of rhetoric that 

says we hate these offenses; therefore, let's crank up the sentences on them 

without dealing with the issue of the degree to which cranking up the 

sentences will do anything about those particular offenses. I've been 

particularly interested and involved in some of the debate within the 

Pennsylvania Sentencing Co~nission on sentences for drug offe~ders. Here is 

a relatively sophisticated group that has been trying to sort out where it 

wants to be on sentences for drug trafficking, one of the currently popular 

offenses. It's clear that to some degree we want retribution, but I tbink we 

would all agree and even the most hawkish testifiers when pushed have 

indicated that it was predominantly the big dealers that they want 

retribution on rather than universal retribution on the large majority of 

street dealers who are users themselves. It's unclear to what degree 

increasing sanctions would significantly affect drug trafficking through 

deterrence. I sense that it's awful tough to get a good measure of the 

deterrent effects on burglars, on robbers. I sense a very large queue of 

people willing to replace those who are deterred because ~f the very large 

profits to be made in drug dealing. In terms of incapacitation, it's also 

clear that there's a large queue of other sellers willing to replace those 

who are locked up and that one isn't going to do very much about higher 

• 

• 

• 
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~ sentences on drug trafficking through incapacitation. On the other hand, the 

population that is particularly relevant are those individuals who are 

robbers, who are drug users and, certainly, I would think those are 

populations, who if incarcerated, would have a significant incapacitation 

~ 

• 

effect in any event. It's really necessary, then, in thinking in just this 

one example, that we start sorting out what we want to do symbolically, what 

will be the effects on crime and which crimes, and what are the effects on 

costs, particularly as represented by prison populations which are now being 

overly filled. The question is really one of finding an appropriate 

allocation of the very limited, increasingly constrained capacity that we 

have to deal with. 

What we have here then is a problem that really focuses on political 

processes. The systems issue is how do we find means for linking 

punitiveness, which in a sense we all want, with its costs, which are much 

more subtle, much more societal. In the political process, punitiveness is 

too often used as a free lunch by those who want to gain political advantage 

by being tough because it clearly has demonstrated to be an effective 

political instrument. We see this reflected in a whole sequence of 

crime-of-the-month bills introduced whenever there's a heinous visible 

offense. We immediately see legislation introduced to assign a mandatory 

minimum to the whole class of that offense rather than to deal with those 

particularly heinous versions. Inevitably, costs and crowding follow without 

dealing with those downstream consequences. They are typically not taken 

into account in the political process. The real problem is that we have a 

correction system that is suffering profoundly the consequences of this 

political process. They don't have the vehicle for solving the problem . 
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The solutions have got to lie elsewhere, in the legislative process, in the • 
prosecutory process, and in parole. Unfortunately, there's no constituency 

to argue for their case. We need neW methods, therefore, for developing this 

feedback control. For developing the control to keep the system from getting 

out of hand, we need new methods to maintain stability and that's the only 

way in which this system is responsibly managed. 

Let me just say a few things about approaches to that. As we deal with new 

punishment policies, it's crucial that we find means of developing impact 

statements as well as crime effect statements associated with those 

policies. As we start to think in those terms, at least we bring both of the 

issues together on the same table. In Pennsylvania, for ~xample, there was 

introduced into the legislature some years ago a mandatory minimum prison 

bill that would have cranked sentences to five years for burglaries and a 

whole variety of other offenses as well as murders and rapes. An impact • 
analysis of that showed it would have about doubled prison populations. The 

big increase would not be in the murderers and ~apists; they would go to 

prison for that mandatory minimum anyway. The big increase would be at the 

margin, at the offenses that were not getting the serious increases. At 

least people in this context would start to worry [about] the issues of what 

are those impacts. Another vehicle for doing this is the sentencing 

guidelines as illustrated by the Minnesota Sentencing Guidelines Commission 
. 

where they view prison capacity properly as one of the relevant 

considerations in establishing a budget of sentences. There was a fixed 

aggre&ate capacity. They could go to the legislature and say we don't like 

your capacity; we want more. But at least it was responsible to try to 

allocate that capacity (or any potential future capacity) over different • 
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4It kinds of offenders as reflected, for example, in prior record and as 

reflected in different kinds of offenses provideR that feedback to policy 

with appropriate concern for output considerations. 

• 

4It 

A fascinating idea was proposed by the corrections commissioner of 

Connecticut some years ago. He said, "Look, we can't decide how to limit 

capacity. Why don't we give each court or possibly each prosecutor so many 

of our prison cells. If he wants a new guy in, he's got to decide who goes 

out." The prospect of seeing a solution like that very quickly isn't very 

likely but it makes one think much harder about some of the other approaches 

for bringing these aggregate considerations into account. We have to think 

of punishment as an allocation process. We have a limited current supply and 

we have to allocate that. We may well want to increase the supply. We may 

want to increase the capacity to Pllnish. If we do so, we ought to take into 

account our desire for more punishment and the cost implications that it 

represents. I think the assessment of this has got to be done, not at the 

average, not at the top, but at the margin. Who more will we put in if we 

had another 100,000 prison spaces in the United States? It's not the average 

prisoners--those are the folks who go a1ready--it's the people at the 

margin. It's entirely legitimate that we consider them. IL's entirely 

legitimate that we consider the crimes we would avert at the margin. It's 

particularly important that we do so in the context of the population this 

country is going to have at least five to ten years from now and their 

respective crime committing propensities. But it's looking downstream in 

terms of what kind of punishment system we want and what are we going to pay 

in terms of the number of fellow citizens we want to lock away, in terms of 

the number of crimes averted, in terms of the justice--harsh or soft--that we 
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want to deliver. It's in that context of putting it all on the table at the 

same time. I think this is the really the critical criminal justice system 

policy that we've got to look forward to, and the more we can get a group 

like this worrying about those issues together rathe~ than in disjointed 

rhetorical form they always take, the more reasonable, responsible, and 

effective I think the response is going to be. 

• 

• 

• 
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PUBLIC OPINION, POLITICS, AND PUNISHMENT 

Introduction 

"The citizens of California want people locked up and put away, 
but we can't keep doing this forever and still have schools," 
says a consultant to the California state legislature. 1 "It is 
politic to increase punishments and the [Texas] Legislature is 
politic. Texas is not alone; the same has happened in New York, 
Hinnesota, Illinois and California," writes the president of a 
national lawyers group.2 "The public wants to lock up everyone 
who spits on the street," worries the director of a state 
penitentiary in the Southwest. 3 "We are entering a cycle--I 
think--in this country that is very punitive, very retributive 
oriented, very punishment oriented, and with not a great deal of 
concern about people i " complains a corrections director in the 
Midwest. 4 A court-ordered study of the prison crisis in 
Tennessee criticizes "policy-makers who blindly follow the 
politically aroused prejudices of the masseso ll5 The head of an 
organization that studies prison overcrowding maintains that "we 
are learning we simply cannot continue our insatiable desire for 
incarceration. ,,6 A Tennessee state senator concludes that 
"we've been paying for vel1geance, and we're finding it very 
expensive and very counterproductive.,,7 Finally, in a speech 

• 

to his organization a recent president of the American • 
Correctional Association argued that: 

While there is discussion and great interest in the issues 
surrounding crime and criminal behavior, too often the 
shrill rhetoric results in harsh penalties which ignore the 
reality of consequential costs. It is unfortunate that.the 
serious nature of correctional problems contributes to the 
poli ticizing of the issue; however, L .• is much easier to 
support harsher punishment than to seek effective 
solutions. . . . Policy can only be implemented by 
influencing and changing the perceptions of the public. 
Changing these perceptions, often in the face of 
politically motivated rh~toric, is a monumental task, but 
it is a task which we must try to perform. 8 

These statements represent a widespread and deeply felt view 
regarding the connection between public opinion, politics, and 
punishment in the United States. This view comprises the 
following elements: (1) the public, motivated by desires for 
vengeance or retribution, seeks excessive levels of punishment 
for criminal offenses; (2) politically motivated politicians use 
irresponsible rhetoric to play to public fears about crime, 
offering the simplistic solution of more and longer 
incarceration; (3) the combination of irresponsible politicians 
and a vengeful citizenry overwhelm the more responsible voices in 
the governmental system; and (4) the result is-that too many 
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..... 
c==ende=s a=e ~nca~ce~a~ed :c~ ~oo lc~g a ti~e in ~oo ~a~y 
p~isons at ~oo much cos~. Prison overcrowding with i~s ~esulting 
~ensions and disturbances, the corruption of thousands of less 
serious offenders unnecessa~ily incarcerated, the dive~sion of 
scarce resou~ces from ir.po:::-~ant social programs, and, roost 
se~iously, the failure 0: the governmen~al system to add~ess 
adequately the crime problem can all be attributed to a seriously 
deficient policymaking process .that responds too readily to 
i~~esponsible public desires. 

It is a disheartening picture, especially in its view 0: the 
quality of public judgments about crime and justice, the motives 
and tactics 0: elected officials, and the competence 0: ou~ 
governing ins~i~utions. Indeed, it is hard to think 0: anothe~ 
a~ea 0: public policy in ~he United S~a~es in which so many 
p:::-ominent acto~s share such a bleak view of the citizenry and its 
leaders. !f ~he picture is accurate, one would almos~ be forced 
to conclude that democ~a~ic government as presently constituted 
in the states of this na~ion is incapable of making and 
ad=inistering responsible policy regarding c~ime and punishment. 

! maintain, however, that this view of the conjunction of 
p'~lic opinion, politics, and punisr~ent is fundamentally wrong. 
h.~ile I do no~ dispute t~a~ in criminal justice, as in o~her 
p07icy fi:ldS~ there are, some~~~es irresp~nsible pol~~icians and 
un~nfo~ea an~ unreascna~le c~~~zens, I w~ll argue tna~ ac~ual 
levels of punis:~ent in ttis coun~ry durin; the pas~ several 
decades have not been driven bv ~~lic a~~itudes and desires. On 
- .. - ........ -- .... a~v ~ ... a v-"'~ e-·· c.z: -C.0 .; ·s-"""--e ··a"s _'0'_". ~ .... ~-~ - ~ .... -. ~ S ...... .Jc. '-' ....... " '-"_ _ _ I --'" c:.._ _ -;: _ _ -_ Co.. "" ~ :J ..... _-- ..... :'*-_._'-' •• -

screened ou~ from the effective decisions re;ar~ing punis~ment in 
the criminal justice sys~e~. ~he resul~, ! sugges~, is levels 0: 
punis~~ent s~stantia:ly below w~a~ the public considers jus~. 

* * * 
From ~une 0: 1981 t~rough Dece~er 0: 1964 ! worked for the 

Cook Co'o_-v ~-a-es '--~~evls O.z:.z:~ce (C~S'O) ~n C"~""aC'o iil .... w_ ..... _ '- .t":.\..ow",""_.,,... ___ '-' h _ • __ t-;..." I __ • 

~he CCSAO is the public prosecutor for violations 0: s~ate law 
t~at occur wi~hin Chicago and many 0: its suburbs, an area with a 
population 0: 5.2 million pe,:sons. 'W"hile! worked there the 
C:SnO employed abo~t 570 attor~eys who prosecuted approximately ~ 
40,000 :elo~ies and more t~an hal: a =illion.~isdemeanors each 
:"ea=. Courts in Cook Coun-:y sentenced" about. 7 1'000 ::e.lons each 
year to the Illinois state prison sys~em, equivalent to two­
thirds of the state-wide total. 

~~ong other dutie~, I was assigned by states Attorney Richard 
Yo. Daley to work extensively on two cri~e and pu~isr~ent 
controversies that con=ronted the citizens of Illinois during 
these years. The firs't was the con~roversy over the "early 
release" 0: prisoners from the state prison system, which came to 
a head in the spring, s~er, and fall 0: 1983. The second, much 
less heated and publicly visible, was a succ~ss:ul fight in the 
winter and spring of lS84 to revise state ~rocedures for the 
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gran~ing of parcle ~o ~he 1:00 offenders in ~he s~a~e prison 
sys~em (8 00 convic~ed of mt:rde:-) ""ho had been sen~enced befo:-e • 
February of 1978 ~hen dete~ina~e sentencing was in~roduced in 
Illinois. My argument dra~s heavily on lessons that were learned 
abou~ public opinion, politics, and punishment from these ~wo 
episodes. 9 

Micro Data: Chicago and cook County 

,,' 

Consider the following exa~ples of mu:-derers paroled f:-om the 
Illinois Department of Correc~ions (IDOC) ~o Chicago and Cook 
Coun~y between January and Nove~er of 1983: 10 

1. Da:-:-ell Cannon was pa:-oled f:-om state prison on January 23, 
1983 for the 1970 ~\:.rder of 68-year-old ~manual Lazar. On 
Febr~a=y 6, 1970 Cannon en~e:-ed the Wee Folks Toy store on 79th 
st. in Chicago. He announced a holdup and demanded money from 
Mrs. Lazar, who was behind the counter. ~~en Xr. Lazar, who was 
entering the sto:-e from the ba=k, saw what was happening, he 
turned to flee. Cannon shot him in the back, spinning him 
around, and then shot him fo\:.r more times, e~p~ying his .38 
caliber revolver. Cannon ~as arrested five days later at his 
auntls apartment in possession of the m\:.rder weanon and a .357 • 
Magn"..!lU, bo~h fully loaded. :nvestigators su::,se~e::tly discovered 
that Cannon had. p:-eviously bcas~ed "::lat he was a hi t:nan for ~he 
Black ? stone Na~ion street gang and ~ha~ he had. killed 15 
~eople. He was convicted. of =urde:- by a Cook Coun~y j\:.=y, which 
reco~ended a sentence of dea~h. 'The judge se::~enced Cannon ~o 
100-200 years. Througho~t the ~rial and even as the sentence was 
being pronounced, Cannon vowed to kill the arresting efficer an~ 
the prosecutor "no matte:::- how long it took. II For his crime 
Cannon se=ved. a total of 12 vea:::-s and 11 months behind bars. 
(All time-served figures in ~~is paper include any time spent in 
jail pending and d\:.:-ing trial, ~~less otherwise noted.) 

Postscrint: Nine months after his parole Cannon and an 
acco~plice carried out an exect:tion stYle murder ef a small-ti~e 
dope dealer, apparently on orders from-the ~l Rukn street gang 
(the new name for the Black ?stone Nation). Be was subsequently 
convicted fo:::- this crime and sent~nced to life in prison. 

2. Wi"iam Redwine was paroled to Cook County on September 2, 
1983 fo:::- the 1970 murder of Chicago Police Officer Kenneth Kaner. 
On June 19, 1970 Redwine and a group of young men spotted Officer 
Kaner sitting in a marked s~uad car filling out a report. 
Redwine and his companions decided to steal the officerls service 
revolver. Three of-them app:-oached the ca:-. One fired a shotgun 
into the office:-is face, while Red.wine fi:-ed his .38 calibe~ 
revolver. Office:- Kaner died instantly. The" men were arr(/sted a • 
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few blocks away with Kaner's service rbvolver in their 
possession. Redwine was subsequently convicted of the murder and 
sentenced to 25-80 years in prison. He served a total of 13 
years and 2 months for his cri~e. 

3. Richard Shutz was paroled on November 4, 1983 for the 1967 
murder of 17-year-old Cheryl Lyn Littlejohn of s·t. Charles, Ill. 
On the evening of November 23~ 1967 Littlejohn was walking in an 
unincorporated area of Cook County after having had Thanksgiving 
dinner at her aunt's house. Shutz abducted the girl off the 
street, dragged her into nearby woods, and struck her repeatedly 
with a heavy, blunt object crushing her skull. As she lay dying 
he raped her and committed de:viate sexual assault. He returned 
to his 'ca'r and then came back to commit another sexual act on the 
body. Shutz was arrested two years later and gave oral and 
written confessions. He was convicted and sentenced to 35-100 
years. He was incarcerated a total of 13 years and 11 months for 
his crime. 

4. Barney Lee Anderson was paroled on November 10, 1983 for 
the 1970 murder of 54-year-old Laura Alston. On January 28, 1970 
Anderson and a ~ale companion spotted Mrs. Alston's automobile 
stuck in the snow in an isolated area in Cook County. They 
approached Mrs. Alston and tried to rape her and to force her to 
have oral intercourse. When she resisted, they struck her on the 
head with a hammer. They then forced her into their car and beat 
her again on the skull with the hammer. They returned her to her 
car and set it on fire. Both Anderson and his accomplice 
subsequently gave written confessions. Anderson was convicted of 
murder, armed robbery, aggravated kidnaping, attempted rape, and 
attempted deviate sexual assault. He received three sentences of 
30-95 years and two sentences of 5-10 years, all to run 
concurrently. For these crime:s he served a total of 13 years and 
10 months. 

5. Eugene Horton was paroled on February 4, 1983 for the 1971 
murder of Terry Tomalak, an off-duty Illinois Public Aid 
caseworker. During a drinking party in a Chicago apartment, 
Hort:,on, his brother, and anoth,er man attacked Tomalak, beating 
him about the head with a liquor bottle, a pop bottle, and a 
lotion bottle. They then got a knife and stabbed Tomalak to 
death. Horton, who two years :before had been convicted of 
aggravated assault and sentenced to one year in jail, was 
convicted of the murder and sentenced to 100-150 years in prison. 
He served 11 years al!d 10 months for his crime. 

Postscript: Four months after his parole Horton was arrested 
for shoplifting. One month later he committed an armed robbery 
for which he was subse~lently convicted and sentenced to 60 years 
in prison. 

6. Lawrence Draner was paroled from the Illinois prison system 
on July 29" 1983 for th.e 1975 murder of security guard Donald 
Gilmore. On October 3/1 1975 at 2;00 a.m. Draper entered a 
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restaurant on chicago's south side. He grabbed a gun from 
Gilmore, who was on duty as a security guard. They struggled for • 
the gun, and Gilmore fell over a cement slab. As Gilmore was 
lying on the ground, Draper shot him twice, killing him. Draper 
was convicted of murder ilI.nd sentenced to 14 -20 years. He served 
7 years and 10 months for his crime. 

7. Wilbert Madison was paroled on March 5, 1983 for the 1976 
murder of Cede Odum. On September 24, 1976 Madison and Odum got 
out of a car driven by Madison. As they were crossing the street 
Madison pulled a gun and shot Odum twice, killing him. Madison 
had apparently set up Odum in revenge for an earlier fight. 
Madison was convicted of murder and sentenced to 15-25 years. He 
served a total of 6 years and 5 months for his crime. 

Early Release 

The following are examples of state prisoners "early released" 
from determinate sentences to Chicago and Cook county in 1982 and 
1983: 

1. Johnnie Lee Evans was released from Illinois prison on 
December 23, 1982. He had beer! serving a 10-year sentence for 
raping a woman in an elevator in a public housing project in 
Chicago. He served 4 years and 7 months for this crime. Nine 
days before he had committed this rape, he had been released from 
Illinois prison after serving 3 years and 3 months of a 4-6 year • 
sentence for the rapes of two women in elevators in the same 
housing project in two separate incidents. These two rapes had 
occurred within 27 days of Evans' release from jail after charges 
were dismissed for another rape of a woman in an elevator in a 
public housing project. 

Postscript: Twenty-four days after his release from prison in 
December of 1982 Evans attempted to rape a woman in an elevator 
in the Stateway Gardens public housing project. Two days later 
he raped and committed deviate sexual assault against a woman in 
an elevator in the same housing project. Four days later he 
tried to rape and then murdered a 16-year old pregnant high 
school student in an elevator in Stateway Gardens, stabbing her 
22 times. He was ~'J.bseguently sentenced to death for this crime. 

2. Frank Redd was released from prison on November 1, 1983. 
He had been serving a 10-year sentence for rape and attempted 
murder. On April 25, 1979 Redd had visited a woman acquaintance 
and her l2-year-old daughter. While in their apartment Redd 
choked the woman, causing her to lose' consciousness. He then 
raped the girl. When the mother came to, Redd stabbed her in the 
neck and fled. In the 7 years prior to this crime Redd had been 
convicted of: attempted theft and sentenced to 1 year of 
supervision, burglary and sentenced to 3 years of probation, 
felony theft and sentenced to 3 years of probation, and grand 
larceny and sentenced to 5 years in prison in Mississippi (for • 
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which he served 2 years and 8 months). For the rape and 
attempted murder for which he was released in November of 1983, 
Redd served a total of 4 years and 5 months. 

Postscript: Four months and 5 days after his release from 
prison Redd was arrested for the strangulation and rape of his 
girlfriend's two daughters, ages 3 and 5, in their mother's 
apartment. He was convicted and sentenced to death for the 
murders and to 60 years for the two rapes. 

3. Clifford Banks was released from prison on September 30, 
1983. He had been serving 7 concurrent 14-year sentences for 
three separate incidents of deviate sexual assault and indecent 
liberties with a child. In'" the first incident, on August 17, 
1976, he lured a 9-year-old boy from his yard with the promise of 
a dollar. Banks took the boy to an apartment where he forced him 
into acts of oral and anal intercourse. 'In the second incident, 
five months later, he used a handgun to force a 15-year-old boy 
into a building. After threatening to kill him, he forced the 
boy to pull down his pants and attempted to perform anal 
intercourse. The boy resisted and his screams were heard by the 
building owner who interrupted the crime. Banks fled. In the 
third incident, two weeks later, Banks used a knife to force a 9-
year-old boy to a gangway. Once there, he forced the boy into 
acts of anal and oral sex and made him drink motor oil. Banks 
served less than 6 years and 8 months for these crimes. 

Postscript: Less than 2 months after his release from prison 
Banks was arrested and charged with three separate abductions and 
sexual assaults of three boys and a girl. He pleaded guilty to 
deviate sexual assault and was sentenced to 30 years in prison. 

4. Coleman Lawton was released from state prison on May 26, 
1983. He had been serving a 9-year sentence for the armed. 
robberj of Elaine President. In the early mor~ing of September 
29, 1979 Lawton approached Mrs. President, who was waiting for a 
bus on a Chicago street corner. He put a gun into her side, 
forced her into his car parked in a nearby alley, and threatened 
to rape and kill her. He robbed her and then released her. 
Before his arrest he made several threatening phone calls to Mrs. 
President. At the time of this crime Lawton was on parole for 
two previous armed robberies. He also had previous convictions 
for robbery and auto theft. For the armed robbery of Mrs. 
President Lawton served 3 years and 8 months. 

5. Darryl Williams was released from prison on October 15, 
1982. He hac ~een serving a 4-year sentence for robbery, for 
which he was ccnvicted in March of 1981. In the same month he 
had been convicted in a separate incident of burglary and 
sentenced to 2 years p~obation; and in the previous month he had 
been convicted of auto theft and sentenced to 1 year probation. 
For the robbery, his third felony conviction, he served 1 year 
and 7 months . 
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Postscript: Forty-one days after his release from prison 
williams entered the home of a 59-year-old woman and demanded • 
money. Williams shoved the woman qown and raped her. She told 
him she had $50 in her bible and gave it to him. Williams then 
stabbed her three times in the chest and once in the face. He 
pleaded guilty to rape, attempted murder, home invasion, and 
armed robbery and was sentenced to 16 years in prison. 

6. Stewart Harris was released from state prison on June 17, 
1982. He had been seLving a 6-year sentence for armed robbery, 
his second imprisonment for this crime. Actual time served was 2 
years and 6 months. 

Postscript: Forty-two days after his release he committed the 
first of six new robberies that occurred over a three-month 
peri0d. He was subsequently convicted of five counts of armed 
robbery, four counts of armed violence, :four counts of unlawful 
restraint, and one count of robbery. He was sentenced to five 
concurrent 1S-year terms and one concurrent 7-year term in state 
prison. 

7. Buenaventura Rivera was released from prison in June of 
1983. He had been serving a 3-year sentence for robbery. In the 
incident Rivera and an accomplice seize~ and robbed a 56-year-old 
disabled man, a nursing home resident with a severe asthmatic 
condition, on the street just after he left a store where he had 
cashed a $285 disability check. Rivera was reputed to be a 
leader of the Latin Kings street gang and his accomplice was 
another gang member. Rivera had previously been to prison on a 
sentence of 1-6 years for intimidating a witness and had received 
5 years probation for burglary in the same case. For the robbery 
for which he received the 3-year sentence Rivera served a total 
of 4 months. 

In a single week in 1983, between May 9 and May 16, the 
following six individuals were "early released" from determinate 
sentences to Cook County by the Illinois Department of 
Corrections: 

1. A 31-year-old offender who served 2 years and 5 months of a 
6-year sentence for an armed robbery in which he walked into a 
restaurant, pointed a gun at the manager, and demanded cash. The 
offender had twice before been incarcerated for committing a 
felony. 

2. A 25-year-old offender who served just over 5 years of a 
12-year sentence for rape and robbery. He had abducted a woman 
from the street, dragged her into a garage, and raped and robbed 
her while threatening her with a brick. As a juvenile he had 
twice before been convicted of rape and once of armed robbery. 
As an adult he had been convicted of theft and sentenced to 1-
year probation. 
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3. A 30-year-old offender who served just over 4 years of a 
10-year sentence for attempted murder and auto theft in which he 
shot at police officers when they attempted to stop him for a 
traffic violation while he was driving a stolen vehicle. The 
offender had one prior felony conviction. 

4. A 24-year-old offender who served 1 year and 1 month of a 
4-year sentence for an aggravated battery in which in a gang 
dispute he threatened to kill two individuals and fired a sawed­
off shotgun at them t.wice, wounding both. The offender had twice 
before been incarcerated fo~ committing a felony. 

5. A 19-year-old offend~r who served under 10 months of a 3-
year sentence for robberies' of a drugstore and a victim on the 
street. He committed these crimes while on probation for another 
robbery committed less than 2 months earlier. 

6. A 26-year-old offender who served 3 years and 8 months of a 
9-year sentence for armed robbery and attempted murder. In the 
incident the offender entered a tavern and robbed the occupants 
at gunpoint. When pursued by police, he shot at them. Prior to 
this crime the offender had been convicted of four felonies and 
incarcerated twice. 

Mandatory Release 

Finally, consider the strange case of Cleoria watts: 

Cleoria Wa.tts received a mandatory parole from the Illinois 
Department of Corrections on september 22, 1983. He had been 
serving concurrent sentences of (1) 20 years to 20 years and 1 
day for mu=der and three counts of attemp'ted murder, (2) 5-15 
years for rape and robbery, and (3) 5-15 years for-armed robbe=y 
and burglary. The sentences covered three separate criminal 
incidents. 

The first incident occurred on January 14, 1975. Watts and an 
accomplice confronted Patricia Jump on her way home from work at 
11:30 p.m. They put a gun to her head and told her that if she 
resisted she would be killed. They entered her home and then put 
a gun to Wilford Jump's head. Mr. and Mrs. Jump were tied up and 
their faces sprayed with a chemical. Watts and his accomplice 
ransacked the house, taking money and household items. Three 
months later, on March 17, Watts approached a woman at night in 
the hallway to her apartment. He produced a knife, forced her to 
lie on the floor, and took money and jewelry. Watts then raped 
the woman and forced her to engage in oral intercourse with him. 
A few weeks later Watts was arrested and charged for this crime. 
On May 2 he was indicted by a Cook County grand jury for the rape 
and robbery. Twelve days later, free on bond, Watts entered a 
Sears retail store in Chicago. He attempted t.o purchase some 
items with a credit card that had been stolen in an armed robbery 
the night before. When he was confronted by Henry Mccarthy of 
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Sears Security, he threw McCarthy down, pulled a gun, pointed it • 
at McCarthy's face, and pulled the trigger twice. The gun 
misfired. Watts ~as then pursued through the store and chased 
into a parking garage across the street by both Chicago Police 
investigators and Sears security guards. In the ensuing shoot out 
a uniformed· Sears security guard was killed. 

These three criminal incidents were not the first time watts 
had committed serious crimes. Eight years before in 1963 he was 
sentenced to 1 year of incarceration for larceny while serving in 
the military. In 1967 he was sentenced to 1-year probation for 
theft. In 1969 he was sentenced to 1 year in jail and 5 years 
probation for four counts of armed robbery. In 1970 he pleaded 
gui1 ty to rape, four counts·" of armed robbery, and burglary for 
which he received six concurrent 7-15 year sentences. He was 
paroled from Illinois state prison after serving less than 4 
years and 5 months. Four months after this parole, he robbed and 
assaulted Mr. and Mrs. Jump. 

When Watts received his mandatory parole on September 22, 
1983, as a result of good-time reductions from his maximum 
sentence, he had served a total of 8 years and 4 months for his 
crimes. 

Postscript: Two months to the day after his release from 
prison Watts entered a home in Oak Park, a suburb of Chicago. He 
surprised the occupant, a 36-year-old man, and tied him up. 
Sometime later the man's companion, a 36-year-old woman, entere.d • 
the house. Natts assaulted her sexually. During the attack the 
woman also received cuts and bruises and the man was stabbed 
across the face and arm. After the man was able to break free 
and call a phone operator, police arrived and surrounded the 
house. Watts dragged'the woman naked into the street with a gun 
to her head. After a chase through nearby streets and alleys, 
Watts commandeered a ca= and tried to escape with his hostage. 
Police shot out the tires of the car. watts and his hostage fled 
on foot. A short time later there was a shootout in which Watts 
was killed and an Oak Park police officer was wounded by a shot 
in the abdomen. 

Macro Data: Cook County and Illinois 

"Early" Paroles 

The seven examples of discretionary paroles cited above were 
among the dozens that came to the attention of the Cook County 
State's Attorney's Office during 1983. It was standard procedure 
at this time for state's Attorneys to be notified of upcoming 
parole hearings of prisoners convicted by their office and to be 
informed of all inmates released from the Illinois Department of 
Corrections to their county. The Cook County State's Attorney's • 

9 



• 

• 

• 

Office, as well as others throughout the state, regularly 
opposed, either in writing or in person before the Illinois 
Prisoner Review Board, the parole of murderers who had not yet 
served a substantial portion of their sentenoe. Unt'il state's 
Attorney Daley decided to make a public issue of these parole 
releases, none of them, to the best of my knowledge, had received 
any attention by the press. 

It is fair to say that everyone in the Cook County state's 
Attorney's Office who was involved in the developing controversy 
over "early" paroles considere6'. the cases outlined here, as well 
as others not detailed, as gross injustices. To assess the 
dimension of the problem we conducted a systematic study of all 
paroles of murderers to Cook County in the 6-month period between 
April 1, 1983 and September 30, 1963. There were thirty such 
cases. (Note that under Illinois law mu~der is defined as 
causing the death of another without lawful justification while 
"intend[ing] to kill or do great bodily harm," "know[ing] that 
such acts create a strong probability of death or great bodily 
harm," or "attempting or committing a forcible felony other than 
voluntary manslaughter. II Murder is distinguished from both 
"voluntary manslaughter" and "involul1tary manslaughter. ") 

Our study found that the thirty paroled murderers served a 
median of 10 years, 4 months in prison (and jail) for their 
crimes. The distribution was as follows: 

Time served Number Percent 
More than 14 years 2 7% 
12 yrs - 13 yrs, 11 mths 8 27% 
10 yrs - 11 yrs, 11 mths 6 20% 

8 yrs - 9 yrs, 11 mths 8 27% 
6 yrs - 7 yrs, 11 mths 6 20~ 

~hese figures were consistent with time-served data for released 
murderers published by the Illinois Department of Corrections for 
the state overall: 11 

Year Average Time Served 
1978 11. 0 years 
1979 10.1 years 
1980 9.2 years 
1981 9.2 years 
1982 9.2 years 

(As described below, Illinois converted in 1978 from a parole­
based, indeterminate sentencing system to a determinate system 
with no discretionary parole release. It is likely that all 
murderers released from Illinois prisons through 1982 were 
sentenced under the old system. Some, however, may have 
exercised the option of having their indeterminate sentences 
converted to determinate sentences with fixed release dates.) 
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Early Release 

Under the determinate sentencing legislation that went into 
effect in Illinois in February of 1978, convicted felons would 
serve a fixed prison sentence, imposed by the trial judge, minus 
accumulated good-time credits. The legislation set the good-time 
rate at one day of sentence reduction for each day of good 
behavior. This "day-for-day" good-time provision effectively 
established that in most cases actual time served in prison would 
be one-half of the judicially imposed sentence. However, the 
legislation included another good-time provision that became the 
basis for the state's early release program. It provided that 
"the Director [of the Department of Corrections] may award up to 
90 days additional good conduct credit for meritorious service in 
specific instances as the Director deems proper. ,,12 

Illinois' early release program began" on a small scale in June 
of 1980 and grew substantially through July of 1983, when it was 
limited by the Illinois Supreme Court. In response to prison 
admissions exceeding space in the Illinois prison system, the 
Director of the Department of Corrections awarded blocks of 
meritorious good-time each Friday to less serious offenders to 
accelerate their release to make room for incoming prisoners, 
mainly from Cook County. This was called the "forced release" 
program. In addition, as the demand for space continued to 
outstrip capacity, the Director began awarding blocks of 
meritorious good time to all categories of prisoners in order to 
reduce their length of stay. 

Before the early release program began, meritorious good-time 
was reserved by regulations of the Department of Corrections for 
"extraordinary, exceptional, or heroic service or service of a 
similar nature." "It was not to include "nol:~al good cond.uct, 
service performed on an ordinary work assignment, or the mere 
absence c= violation reports." The reg'.1lations cited four 
examples of meritorious service~ "1) saving the life of an 
employee or other resident; 2) perfo~~ing heroic service during a 
flood, tornado or act of God; 3) volunteering for an 
exceptionally hazardous or dangerous assignment; or 4) assisting 
in maintaining control where a general disturbance is occurring." 
Once the policy decision was made to use meritorious good-time to 
accelerate prison releases, the regulations were substantially 
broadened "co allow the Director to consider "the complete master 
file of any resident," "any specific report or recommendation 
made concerning aI)Y resident," lithe fact that an individual has 
not violated any rule or regulation of the Department over a 
stipulated period of time," "the job performance of any resident 
while in the custody of the Department," and "the educational 
program or aChievements of any resident while in the custody of 
the Department.,,13 

• 

• 

Before meritorious good-time was converted into an early 
release mechanism, it was used sparingly; for example, in fiscal 
year 1978 (July 1, 19'77 - June 30, 1978) a total of only 760 days • 
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of such good-time was awarded to the inmates of Illinois prisons. 
By contrast, in the first twelve months of the early release 
program (July 1, 1980 - June 30, 1981), 280,286 days of 
me:t'itorious good-time W~l!re awarded. In the next twelve months 
(July 1, 1981 - June 30, 1982) awards of such good-time more than 
quadrupled to 1,036,460 days. Early release reached its peak in 
late 1982 and early 1983. In the ten months between July 1, 1982 
and April 30, 1983, a total of 1,633,047 days of meritorious good 
time was awarded, equivalent to 4,474 years of early release for 
a prison system housing about 13,900 inmates during this 
period. 14 By May of 1983 inmates were averaging 195 days of 
early release and some were receiving up to 270 days. The 
Director of the Department of Corrections predicted at this time 
that some inmates would soon' be sent hOIilf:! a full year before 
their sentences expired. 15 

These awards of meritorious good-time 'came on top of the 
standard day-for-day good-time that nearly all inmates received. 
This explains why in all of the examples of early release cited 
above the offenders served less than 50% of the imposed sentence. 
For the thirteen examples cited the percent of sentence served 
and the estimated months of early release (one-half the sentence 
minus actual time served) were as follows: 

Percent of Months of 
Offender Sentence Served Early Release 

Evans 46% 5 months 
Redd 44% 7 months 
Banks 48% 4 months 
Lawton 41% 10 months 
Williams. 40% 5 months 
Harris 42% 6 months 
R.ivera 11% 14 months 

Offenders released, 
May 9-16, 1983: 

#1 40% 7 months 
#2 42% 12 months 
#3 40% 12 months 
#4 27% 11 months 
#5 28% 8 months 
#6 41% 10 months 

As early release expanded and sentences shrunk throughout 
Illinois, law en'forcement officials became increasingly critical 
of a policy that seemed to them to be both unwise and 
unauthorized. Using his position on the Governor's Task Force on 
Prison Crowding, appointed by Governor James Thompson in April of 
1983, as well as the resources of his office, State's Attorney 
Richard Daley became the leading critic of early release in 
Illinois. He opposed early release for a variety of specific 
reasons, as summarized in the following excerpts from his 
office's "State's Attorney News" of June, 1983:· 
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Early release in Illinois is radically undermining the • 
crucial principle that lawbreakers should receive 
punishment which reflects the seriousness of their offense 
and their prior criminal history. 

The ~se of early release by the Illinois Department of 
Corrections threatens to destroy the public's confidence in 
and respect for the criminal justice system. . • . 

Because of lack of adequate prison capacity, the 
criminal justice system in Illinois has become a revolving 
door. Early release is imposing a greater burden on the 
counties, cities, and towns throughout the state in 
increased law enforcement . . . • 

But the problem with the prisons' revolving door is that 
it multiplies the number of innocent victims and simply 
encourages criminals to continue a life of crime. 

Virtually every day in chicago ~nd Cook county criminals 
are coming back into the system who were released early 
from prison. That also means that innocent individuals are 
being victimized virtually every day in Chicago and Cook 
County because of early release .... 

. . . police are arresting more criminals, state's 
attorneys are successfully prosecuting more, and judges are 
sentencing more to prison, for longer sentences. 

But all of this effort at the 'front end' of the system 
has little impact if there simply isn't enough space in the 
prison system to confine criminals for a period of time 
appropriate to the seriousness of the crime and their prior • 
criminal record. . . . 

Can you imagine the effect that this use of early 
release has on the victims and witnesses of crime who come 
forward and testify against violent offenders and then see 
them serve only one-third of their sentence? What kind of 
effect can this have on the community? 

In the late spring and early summer of 1983 state's Attorney 
Richard Daley and four other Illinois state's Attorneys filed 
separate suits against the Director of the Department of 
corrections, charging that he had no lawful authority to grant 
more than 90 days of meritorious good-time to an inmate during 
anyone term in prison. The Illinois Supreme Court heard the 
case on July 12, 1983. On the same day it issued a unanimous 
ruling agreeing with the Sta~e's Attorneys and ordering a halt to 
awards of meritorious good-time in excess of 90 days.1S This 
effectively ended early release in Illinois as then conducted, 
.al though the rul ing was not made retroactive nor did it prevent 
the Director from releasing inmates up to 90 days early through 
meritorious good-time. 

In the fall of 1983 Governor James Thompson called on the 
state legislature to specifically authorize an emergency early 
release mechanism, a policy endorsed by the Governor's Task Force 
on Prison Crowding, which met between April and October of 1983. 
State's Attorney Daley filed an "Alternative Report" to the final 
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report of the Task Force objecting to early release and to a 
variety of other proposals for diminishing punishment for crime 
in Illinois. He led the political fight against the Governor's 
legislative efforts in the fall. In the face of mounting 
opposition to early release, the Governor withdrew his request 
from the legislature and instead sought greater resources for 
prison expansion. 

Trends in Punishment in Illinois, 1961-~ 

The "early" parole and early release controversies were fought 
against a backdrop of decreasing punishment for crime in Illinois 
in the 1961-83 period. In 1961, 1962, and 1963 the likelihood of 
being sentenced to prison if convicted of a felony in Illinois 
stood at 66-67%. This proportion then began a steady decline, 
dropping to 39% by 1973. Because the n~~er of felony 
convictions rose from 5,133 in 1961 to 9,371 in 1973, the 
substantial and SUdden drop in the likelihood of incarceration 
was not matched by a similar drop in sentences to prison; these 
remained fairly constant, somewhere between 2,757 and 3,680 each 
year. (The number of felony convictions in Illinois, sentences 
to the Illinois Department of corrections, and the yearend 
sentenced prison population for each year from 1961 to 1984 are 
shown in the appendix table.) 

Although felony sentences to the Illinois Department of 
Corrections were relatively constant during the 1960s, the 

. state's sentenced prison population (inmates with sentences of 
more than 1 year) declined steeply from 9,611 in 1961 to 5,600 in 
1973, a 42% drop in 12 years. This major drop in prison 
population came at a time when Index crimes reported to the 
police in Illinois and arrests for these offenses nearly doubled. 

Thus, from 1961 to 1973 reported crime, arrests, and felony 
convictions all rose in Illinois, while the likelihood of 
incarceration if convicted of a felony and the number of 
imprisoned felons both declined dramatically. 

Beginning in 1972 felony convictions in Illinois skyrocketed, 
doubling by 1974, nearly tripling by 1976, and quadrupling by 
1980.' In the nine years between 1972 and 1981 felony convictions 
grew from 6,409 to 28,619. These huge increases were largely 
attributable to a vast expansion of the felony court system in 
Illinois during this period. In Cook County alone the number of 
courts that tried exclusively felony cases grew from 11 in 1970 
to 49 by 1983. More courts required more judges, prosecutors, 
public defenders, and support personnel. This infusion of 
resources at the county level was a response to the major crime 
increases of the 1960s and early 1970s, and it resulted in a 
corresponding improvement in the system's ability to process 
felony cases. More courts meant less crowded court dockets, less 
delay in processing cases, and less pressure to dismiss "tough" 

• cases or to plea bargain felonies to misdemeanors. 
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By 1974 the likelihood of incarceration if convicted of a 
felony in Illinois had dropped to 37%. It then stabilized at 37-
41% through the mid-1980s. Given the major increases in felony 
convictions at this time, sentences to state prison began to grow 
substantially, doubling from 1973 to 1976 and nearly tripling 
from 1973 to 1981. These increases reversed the sharp downward 
trend in the sentenced prison population. After reaching a low 
on 5,600 in 1973, the number of imprisoned felons in Illinois 
grew to 10,871 by 1977 and remained at about that level through 
1980. 

In 1977 the Illinois legislature abolished the state's 
parole·-based indeterminate sentencing system for all offenders 
cc"nvicted after February 1,·1978. Under the indeterminate system 
judges had been given quite broad discretion in selecting 
sentences. For example, for murder the ~entence could be death 
or any prison term of at least 14 years; for voluntary 
manslaughter the range for a prison sentence was 1-20 years; for 
involuntary manslaughter, 1-10 years; for rape, 4 or more years; 
for armed robbery, 5 or more years; and for burglary, 1 or more 
years. Actual time served, however, was usually determined by 
the Parole and Pardons Board (later renamed the Prisoner Review 
Board) once an inmate had served his minimum sentence minus good­
time credits. Moreover, under the indeterminate system nearly 
all offenses were probationable. This system was replaced by one 
in which all felony offenses were grouped into one of six 
classes, each class with a specific sentencing range. These were 
Class M (murder); Class X (attempted murder, aggravated kidnaping 
for ransom, rape, deviate sexual assault, armed robbery, etc.); 
Class 1 (attempts to commit a Class X offense, aggravated 
kidnaping not fo,~"!:' ransom, voluntary manslaughter, etc.); Class 2 
(robbery, burglary, etc.): Class 3 (involuntary manslaughter, 
incest, perjury); and Class 4 (unlawful restraint, obstructing 
justice, looting, some thefts, etc.). - Although the new 
sentencing ranges were narrower than those they replaced, 
substantial discretion was still left with judges. For murder 
the range was death, natural life, or 20-40 years; for Class X, 
6-30 years; for Class 1, 4-15 years; for Class 2, 3-7 years; for 
Class 3, 2-5 years; and for Class 4, 1-3 years. The new la~ also 
provided that in some circumstances, such as prior record or the 
heinous nature of the offense, sentences could be doubled. One 
substantial limitation on judicial discretion was the stipulation 
that probation could not be granted in lieu of a prison sentence 
for anyone convicted of murder or a Class X offense. convicted 
felons sentenced to prison were to serve their "fixed" sentence 
minus good-time credits. 

Through the abolition of parole for new offenders and the 
imposition of mandatory prison sentences for those convicted of 
the most serious offenses, the new law was widely seen throughout 
Illinois as a "get tough" measure to combat violent crime. Yet 
many violent crimes such as attempted rape, voluntary and 
involuntary manslaughter, unarmed robbery, and aggravated battery 
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remained probationable. Moreover, the same law required day-for­
day good time, effectively reducing judicially imposed sentences 
by one-half. Thus, in the absence of sentencing enhancements the 
effective time-served range for murder was 10-20 years (unless 
sentenced to death or natural life); for Class X offenses, 3-15 
years; ~or Class 1, 2-7.5 years; for Class 2, 1.5-3.5 years; for 
Class 3, 1-2.5 years; and for Class 4, 0.5-1.5 years. (The grant 
of meritorious good time can further reduce actual time served by 
an additional 3 months.) 

Contrary to a now widespread view, the determinate sentencing 
reform of 1977-78 had no aggregate effect on the proportion of 
felony convictions that res~lted in a prison sentence in 
Illinois. In the four years before the law went into effect 
(1974-77) 38.7% of felony convictions led to a prison sentence; 
in the first four years the law was in effect (1978-81) the 
proportion was nearly identical, 38.4%. (Of course, some 
irldividuals sentenced to prison after 1978 for committing a Class 
X crime may have received probation under the old law.) 

Through the first five years of determinate sentencing in 
I11inois, time served for those released from prison dropped 
al:::ross all maj or crime types. In its statistical Presentation 
~983 the Illinois Department of Corrections showed average time­
served figures for eleven major offenses. For ten of these, 
those released in 1983 served less time in prison (and jail) than 
t,hose released in 1978; for the other offense, time served was 
\:lnchanged .17 For voluntary manslaughter the drop was from 3.7 
to 2.7 years; for rape, from 5.3 to 4.5 years; for robbery, from 
2.6 to 1.6 years; for aggravated battery, from 2.7 to 1.4 years; 
:f'or burglary, from 2.6 to 1.4 years i and for theft, from 2.4 to 
1.0 years. Proportionately, the drops were greater for the 
lesser offenses: for the Class X offenses the drop was 10%; for 
Class 1 it was 37%; for Class 2, 44%; for Class 3, 62%; and for 
Class 4 offenses, 70%.18 

Some of this reduction, especially for the less serious 
offenses, was the result of sentencing changes brought about by 
the new law, and some was the result of the widespread use of 
early release. Moreover, it must be recogni2ed that 1982 was too 
soon after the new system went into effect to assess its impact 
on time served for those convicted of the most serious ~rimes, 
since those sentenced to long determinate prison terms in the 
first years of the new law were not yet eligible for release by 
1982. To assess the effects of determinate sentencing on time 
served, the Illinois Department of Corrections projected length­
of-stay in prison bas.ad on sentences imposed in 1983 and comoared 
these with actual length of stay of those released in 1978.1~ 
This projection estimated that time served would drop for Classes 
1-4 (with approximately a 50% reduction for Classes 3 and 4) and 
would increase for Murder and Class X. For Class X the projected 
increase in length-of-stay ,,,as from about 4 to 6 years, and for 
Murder it was from about 11 to 13 and one-half years. It is not 
clear, however, that all of the increase for Class x crimes is 
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attributable to determ.inate sentencing as such; for from 1978 to • 
1983 average sentence lengths imposed by Illinois judges for 
Class X crimes increased substantially, even though determinate 
sentencing was in operation throughout this period. For example, 
sentence lengths for attempted murder went from 11.0 to 13.2 
years; for rape, from 11.0 to 13.9 years; for armed robbery, from 
8.8 to 11.9 years; and for other Class X, from 11.6 to 12.1 
years. 20 An increase of Class X sentence lengths of 2-3 years 
would by itself lengthen time served by about 1-1.5 years. 

As noted above, in the face of major increases in felony 
convictions and sentences to prison, the sentenced prison 
population in Illinois near~y doubled from 1973 to 1977. This 
population increase was accomodated not by new construction, but 
mainly by double-celling at institutions that had previously been 
converted from double-celled to single-celled as the prison 
population reached its low point in 1973. 21 Between 1977 and 
1981, as demands for new prison space continued, several new 
prisons were built, two former mental health centers were 
converted to prison use, and several existing facilities were 
expanded. By the end of 1981 there were 13,669 sentenced inmates 
in Illinois prisons. At this time, according to the Department 
of Corrections, "no further expansion in prisons was planned .•. 

A policy decision to maintain population at current rated 
capacity through the forced release program reduced concerns for 
the construction of additional capacity.,,22 As a result, the 
sentenced inmate population remained at about 13,700 through mid- • 
1983. When the Illinois Supreme Court effectively ended early 
release in July of 1983, "this action compelled the Department to 
significantly alter its population projection and look for 
increased capacity. ,,23 Through accelerated expansion of 
existing facilities, the cons~ruction of new facilities, and 
additional double-ceIling, capacity increased by 2,291 beds by 
mid-1ge~ and by another 2,309 beds by mid~1985. By yearend 1985 
the state's sentenced prison population stood a~ 18,279 and by 
yearend 1986, at 19,456. 24 

How do these data and trends on punishment in Illinois compare 
with other states and the n~tion as a whol~? 

Macro Data: The Nation 

There is substantial evidence that the period from 1960 
through the early 1970s was a time of substantial decline in 
levels of punishment for crime in the United states. For 
example, the sentenced prisoner population stood at 212,953 in 
1960. 25 After rising slightly to 220,149 in 1961, the prison 
population began a slow decline each year until it reached 
187,274 in 1968. It then rose to just over 197,000 in 1969 and • 
stayed at about this level through 1972. It took until 1975 
before the prison population exceeded the 1961 revel. 
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Although the national prison population did not decline 
proportionately as much as did the prison population in Illin9is 
during this period, many other major states experienced prison 
population reductions equal to, or approaching, those in 
Illinois. 26 In the Midwest, I.ndiana had a 44% drop in the 14 
years between 1960 and 1974, Michigan had a 35% drop in the 8 
years between 1958 and 1966, Ohio had a 35% drop in the 9 years 
between 1964 and 1973, and Missouri had a 20% drop in the 7 years 
between 1962 and 1969. In the Northeast, Pennsylvania's prison 
population dropped 36% in the 9 years between 1962 and 1971, and 
New York's dropped 35% in the 9 years between 1963 and 1972. In 
the South, Alabama's prison population dropped 35% in the 14 
years between 1958 and 1972, Virginia's dropped 32% in the 8 
years between 1959 and 1967~ and Georgia's dropped 31% in the 6 
years between 1963 and 1969. Finally, in the West, Colorado had 
a 32% drop in the 8 yearl'; betwE!en 1965 al'?d 1973. 

The decade and one-hal.f fronl 1960 to 1975, a time when the 
nation's prison population was stable or declining, was also a 
period that saw substantial increases in reported crime and 
arrests throughout the country.27 The number of Index crimes 
reported to the police more than tripled during this period--from 
3,384,200 te) 11,256,600--and violent Index crimes increased three 
and one-half times--from 288,460 to 1,026,280. Among the violent 
crimes robbery increased the fa.stest, mOl:"e than quadrupling from 
107,840 to 464,970. Based on reports from cities and counties 
covering about half of the nation's population, all arrests for 
Index crimes increased 146% between 1960 and 1975 and arrests for 
violent Index crimes increased 160%.28 Arrests of adults were 
up 148% for all Index crimes and 133% for violent Index 
crimes. 29 

Although it would be a mistake to view these incident and 
arrest:. figures as exact mfaasure.s, few would dispute that the 
period from 1960 to 1975 'vas one of :ajcr crime increases in the 
United States. The combination of a substantial growth in crime 
and arrests with a stable or declining prison population can only 
mean that: the amount of i!nprisonment per crime and per arrest 
declined significantly dUl~ing this period. Data p~lished by the 
Bureau of Justice Statistics (BJS) show that if one considers 
only offenses that are most likely to result in a prison sentence 
and that also constitute cL sizable portion of the prison 
population--specifically, murder, non-negligent manslaughter, 
rape, robbery, aggravated assault, and burglary--the number of 
commitments to prison per 1,000 of these crimes reported to 
police dropped from 62 in 1960 to 23 by 1970 and rose only to 25 
by 1980. 30 Prison commi tltlents per 1,000 arrests for these 
crimes dropped from 299 in 1960 to 170 in 1970 and then rose to 
196 by 1980. Thus, the likelihood in 1970 that the commission of 
one of these six serious c,ffenses would lead to a prison term was 
only about a third as great as it was in 1960; and the likelihood 
that an arrest for one of these crimes would lead to prison was 
less than three-fifths as great . 
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There is also evidence that time-served in prison decreased 
during the 1960s and early 19705. According to data published by 
:6.:TS, those released from prison in 1974 for robbery, aggravated 
assault, burglary, and larceny all served less time than those 
released for the same crimes in 1960. 31 (Note that national 
time-served figures for all years pl"ior to 1983 do not include 
credit for time served in jail pending or during trial. Also, 
all national time-served figures presented here are medians; mean 
figures are available in the BJS reports.) Time-served for 
robbery dropped from 2 years and 10 months to 2 years and 3 
months; for aggravated assault and for burglary, from 1 year and 
8 months to 1 year and 4 months; and for larceny, from 1 year and 
5 months to 1 year and 2 months. Rape was an exception to this 
trend, with time-served increasing from 2 years and 6 months to 2 
years and 8 months. 

since the mid-1970s, the first of these trends, the likelihood 
of incarceration, has turned around, but, at least through 1983 
(the last year with published data) time-served had not 
increased. In the 5 years between 1980 and 1985 the likelihood 
of incarceration for the commission of one of the six specified 
serious offenses increased from 25 to 42 per 1,000 reported 
incidents of these crimes and from 196 to 266 per 1,000 arrests 
for these crimes, a substantial increase that brought the 1985 
figures to a level still below that of 1960. 32 Since national 
felony sentencing data are not available for these years (BJS has 
recently begun such a data collection program), it is not 
possible to determine whether the increased likelihood of 
incarceration between 1980 and 1985 is a function of (1) the 
increased likelihood of conviction given commission of, or arrest 
for, one of these crimes or (2) the increased likelihood of being 
sentenced to prison if convicted ef ~ne of these crimes, or (3) a 
combination of these. Data that cover selected jurisdictions and 
years from BJS' Offender-Based Transaction statistics (OBTS) 
program, its Prosecution of Felony Arrests series, and its 
sentencing studies conducted by the National Association of 
Criminal Justice Planners have not yet shown a generalized 
increase in the likelihood that a person convicted of a felony 
will be sentenced to prison. In fact, from 1983 to 1985 
probation'populations in'the United St~tes grew faster (18%) than 
prison populations (15%).33 

The most comprehensive and recent felony sentencing data come 
from a study of 71,000 felony sentences (23,000 unweighted cases) 
issued by judges in twenty-eight medium to large court 
jurisdictions in 1985. The study found the following sentencing 
pattern for seven major felonies: 34 
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convict.:ion 
offense 

Total 
Homicide 
Rape 
Robbery 
Agg. assault 
Burglary 
Larceny 
Drug trafficking 

Prison 
45% 
84% 
65% 
67% 
42% 
49% 
32% 
27% 

Jail (with or 
without probation) 

29% 
B% 

18% 
20% 
33% 
27% 
29% 
40% 

Probation 
only 

26% 
8% 

16% 
13% 
24% 
25% 
38% 
32% 

other 
1% 

1% 

1% 
1% 

In most jurisdictions sentences to state prison are for more than 
1 year, and sentences to loqal jail are for a year or less. For 
the 23,900 convictions for one of the four violent felonies the 
sentences were: prison, 62%: jail, 22%; and probation only, 
16%.35 . 

Contrary to the turnaround in the likelihood of incarceration, 
time-served continued to drop through 1982 when it reached 1 year 
and 4 months for all those released from prison, down from 1 year 
and 6 months in 1974 and 1 year and 9 months in 1960. The 1982 
figure was the lowest recorded since 1926. A revised data 
collection program was introduced in 1983, making new data not 
directly comparable with earlier figures. The new data show for 
~he first time total time incarcerated in jail and prison. For 
those released from prison in 1983, median time-served in jail 
and prison was as follows: 36 

All offenses 

Violent offenses 
Murder 
Mans1aughte:­
Rape 
Other sexual assault 
Robbery 
Assault 
Kidnaping 
Other violent crimes 

Property offenses 
Burglary 
Arson 
Auto theft 
Forgery/ fraud 
Larceny 
Stolen property 
Other property crimes 

Drug offenses 

Public-order offenses 

Other offenses 

20 

1 year, 7 months 

2 years, 6 months 
6 years, 7 months 
2 years, 8 months 
3 years, 11 months 
2 years, 5 months 
2 years, 6 months 
2 years 
2 years, 9 months 
1 year, 2 months 

1 year, :3 months 
1 year, 5 :m~nths 
1 year, 9 months 
1 year, :3 months 
1 year, :3 months 
1 year 
1 year, 1 month 
1 year 

1 year, :3 months 

10 months 

1 year, 4 months 



One of the limitations of examining released inmates to gauge ~ 
time-served is that this will not show possible recent changes 
resulting in major increases in 1ength-of-stay, since inmates so 
affected may not be released for some years. consequently, in 
1983 the Bureau of Justice statistics began publishing data on 
the "minimum time to be served" for those admitted to prison 
during the year. This is a measure of "the shortest time that 
each admitted prisoner must serve before becoming eligible for 
release." It is possible then to compare minimum time to be 
served by incoming inmates with actual time served by outgoing 
inmates. In 1983 the minimum time to be served was less than 
actual time served for one of the eighteen crimes specified; it 
was the same for three crim~s; it 'I/as 1 or 2 months longer for 
seven; it was 3-4 months longer for three; it was 5-8 months 
longer for two; it was 11 months longer for kidnaping; and it was 
8 years and 5 months longer for murder. 37. ThUS, murderers may 
serve much longer periods in prison in the future than they had 
through 1983; but the data suggest only very modest increases for 
most offenses. Of course, these data say nothing about 
sentencing and release practices for the years since 1983. 

By yearend 1986 the sentenced prison population in the United 
states had grow to 503,794, more than double the 212,953 in 1960. 
Nonetheless, this increase in prison population did not match the 
increase in crime and arrests during the same period: 38 

Prison population (sentenced) 

Reported crime: 
Total Index 
Violent Index 

Arrests, all ages (est.): 
Total Index 
Violent Index 

Arrests of adults (est.): 
Total Index 
Violent Index 

Percent change, 
1960-ll 

+136% 

+290% 
+416% 

+1;6% 
+219% 

+169% 
+225% 

Public Opinion and Substantive Justice 

The detailed examples of those released from Illinois prisons 
to Cook County in 1982 and 1983, the broader data on the 
substance and process of punishment policy in Illinois, and the 
aggregate data from other states and the nation as a whole 
.present a varied, but geneI'al1y consistent, portrait of 

• 

substantive justice in the United states. On the one hand, the • 
examples of "early" paroles and early releases p!ovide details 
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about offenders, their crimes, and their prior records that are 
unavailable in the aggregate data. On the other hand, the 
aggregate figures present overall patterns regarding which no 
collection of specific cases can be definitive. 

We ~iOW, for example, that in 1983 rapists released from state 
prisons throughout the united States served a median of 3 years 
and 11 months in jail and prison for their crime and that in the 
same year rapists released from Illinois prisons served a mean of 
4.5 years. But these aggregate data, in averaging over hundreds 
or thousands of dissimilar cases, obscure details highly relevant 
to judgments about punishment. Some of the rapists released from 
prison each year are likely to be first-timers who committed a 
single rape and did not otherwise injur the victim. But others, 
like Johnnie Lee Evans, may have been to prison before for raping 
one or more women; or, like Frank Redd, may have raped a 12-year­
old girl and stabbed someone else; or, like Redd, may have had 
numerous prior convictions for other serious offenses; or, like 
Clifford Banks, may have committed deviate sexual acts on several 
young boys; or, like Darryl Williams in his most recent offense, 
may have raped, stabbed, and robbed a 59-year-old woman. 
Similarly, among the robbers who were released from state prisons 
in 1983 and who served a median of 2 years and 6 months in jail 
and prison, some may have been fi~st-timers who committed a 
single robbery without injury to the victim. others, however, 
like Coleman Lawton, may have threatened to rape and kill their 
victim at ~~point; or, like La~~cn, may have bGen on parole for 
prior robberies when the most recent crime was committed; or, 
like Darryl williams, may have been convicted of three separate 
felonies in a 2-month period; or, like St~wart Harris in his most 
recent offenses, may have been sentenced concurrently for 
committing five armed robberies and one unarmed robbery in a 3-
month period that began 1 month after release from prison for a 
previous armed robbery; or, like Buenaventura Rivera, may have 
robbed a 56-year-old disabled man of his disability check after 
having been previously imprisoned for another offense. 

In light of these varied and extensive data, what can we say 
about the contribution of public attitudes to substantive 
punishment in Illinois and the United states during the past two 
and one-half decades? I suggest the following propositions: 

(1) The public was generally unaware of the large 
reductions in levels of punishment for serious crimes that 
occurred in the United states as a whole, in many large 
states, and in Illinois during the 1960s and early 1970s. 
consequently, public attitudes did not cause these 
reductions. 

(2) Public attitudes neither drove nor supported the 
"early" paroles of murderers in Illinois in the early 
1980s . 
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(3) Public opinion in Illinois opposed the massive early ~ 
release program of 1980-83 that undermined determinate 
sentencing by drastically shortening prison terms. 

(4) Public attitudes played no role in the administrative 
decision by the Illinois Department of Corrections to place 
a cap on the prison population in 1981 at 13,700 sentenced 
inmates. 

In sum, in Illinois, and perhaps in the nation as a whole, public 
opinion has been largely irrelevant to and often, where the 
information was available, in opposition to key decisions and 
policies of the past several decades that have determined 
substantive levels of punishment for serious offenses. I suggest 
that a set of de facto standards for punishment has evolved that 
bears little relationship to deep-seated ,public attitudes about 
just penalties for criminal offenses. 

Consider again the penalty for murder in Illinois. As 
indicated above, murder under the Illinois criminal code does not 
include accidental homicide or homicide as a result of 
provocation. It includes only homicides in which there is (1) an 
intention to kill or cause great bodily harm, (2) the knowledge 
that certain acts create a strong probability of death or great 
bodily harm, or (3) death during the commission of a forcible 
felony other than voluntary manslaughter. To the extent that the 
public in Illinois has debated the appropriate punishment for ~ 
murder, the controversy has turned between the poles of capital 
punishment at one extreme and life in prison at the other. Yet 
by the mid-1980s in Illinois, the de facto penalty for murder was 
an average of 10 years of incarceration, with the most brutal 
murderers generally paroled after 13-14 years. This punishment 
"policy" had never been subject to community-wide discussion and 
approval; indeed, it became quite clear during the "early" parole 
controversy of 1983 and 1984 that this policy was virtually 
unknown to the public at large in Illinois and radically out of 
step with public desires. 

Since American democracy is one in which public opinion ought 
to provide general direction to public policy, how can we explain 
this disjunction between public attitudes and governmental 
performance'? 

The Politics of Punishment Policy 

With the exception of the pardon and clemency power vested by , 
the state constitution in the governor, the state legislature of 
Illinois possesses p1enury power to determine the nature and 
extent of punishment for criminal offenses (limited by procedural • 
or substantive rights specified in the state and federal 
constitutions). Under the old indeterminate sentencing system, 
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the legislature defined criminal offenses but effectively 
delegated the actual punishment decisions, and therefore 
punishment policy, to the judges of the criminal courts, the 
Parole and Pardons Board, and the Department of Corrections. 

As noted earlier, judges were vested with broad discretion for 
selecting sentences: e.g., 1-20 years in prison for voluntary 
manslaughter, 4 years or more for rape, etc.· Judges could also 
grant probation instead of a prison term for most offenses. This 
broad sentencing discretion, however, was matched by the equally 
broad release discretion of the Parole and Pardons Board. 
Authorized to operate by majority votes in panels of three 
members, the Board ~Ias vested with virtually complete authority 
to release inmates once their eligibility date was reached. All 
the examples of "early" paroles cited at the beginning of the 
paper were discretionary judgments of th~s Board. 

In addition to these broad grants of sentencing and release 
discretion, the legislature vested a third kind of broad 
authority over punishment in the Department of Corrections. This 
was the authority to determine a schedule of good-time (so-called 
"statutory good-t:ime"), which would accelerate both the parole 
eligibility date, by reducing the minimum sentence, and the 
mandatory release date, by reducing the maximum sentence. In 
addition, the Department of Corrections was vested in the early 
1970s with authority to grant iIuuates in work or other programs 
special good-ti!!lIe credits (so-c,alled "compensatory good-time") 
that would further reduce time to parole eligibility or mandatory 
release. T.ogether with a statutory provision specifying that no 
inmate would be considered for parole any later than 20 years in 
prison minus good-time credits--no matter how long the sentence-­
the statutory and compensatory good-time schedules effectively . 
determined tha't those who rece:i ved long sentences in Illinois in 
the 1970s would generally be eligible for parole within 8 years 
and a few mon,ths. Moreover, since good-tir.e also reduced the 
maximum term, a 20-year maximum sentence was effectively reduced 
to just over 8 years. This is why Cleoria Watts, sentenced to 20 
years to 20 years and 1 clay for murder and three counts of 
attempted murder, to 5-15 years for rape and robbery, and to 5-15 
years for armed robbery and burglary, was mandatorily released 
after serving just over 8 years in prison. 

The watts case is a particularly dramatic illustration of the 
problem of reconciling actual punishment levels with public 
attitudes. Recall Watts' record. Between 1963 and 1970 he was 
convicted of (1) theft twice and incarcerated once, (2) four 
counts of armed robbery and incarcerated again,. and (3) rape, 
four more counts of armed robbery, and burglary and incarcerated 
for the third time. Four months after his release he committed 
the first o~: three separate violent acts involving murder, 
attempted murder, rape, and robbery. No one conducted a public 
opinion survey in Illinois on the issue of the appropriate 
punishment for Watts' crimes, but I would hazard a guess that 
well over 95% of the citizens of that state woulu have demanded 
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·' no less than life in prison. 

After determinate sentencing was introduced in Illinois in 
1978, punishment discretion was substantia.l1y reduced. 
Discretionary parole releases were ended for new offenders~ 
statutory good-time was codified in. the criminal code as day-for­
day; and judicial sentencing discretion was reduced over the 
indeter~inate system. Yet even under the new determinate system 
judges retained substanti.al sentencing dis;cretion (for example, 
6-30 years for rape or armed robbery), and the Department of 
Corrections was able to influence punishment policy by placing a 
cap on the prison population and instituting an extensive "early 
release" program (though th:i,s was later overturned by the 
Illinois Supreme Court). 

• 

As I think the Illinois example illustJ:ates, the large number 
and variety of individuals and institutions involved in deciding 
actual punishment levels thwarts any organized impact by public 
opinion. This was especially true under 1:he indete:rlninate 
sent.encing system (the type still used in the vast majority of 
states). Judges, the Department of corrections, and the Parole 
and Pardons Board decided punishment levels in Illinois. Yet 
these are not representative institutions in the way, for 
example, that the state legislature is. Their decisions, even 
when publicly.made, are rarely subject to public scrutiny. 
Legislative bodies operate in the full glare of daily press 
coverage, and their decisions are monitored by dozens of • 
organizations and interest groups. By contrast, except for the 
rare criminal case that generates widespread public interest, the 
sentencing, good-time, or parole decisions of judges, 
administrators, and parole boards receive no comparable scrutiny. 

The problem is exacerbated by the sheer number of criminal 
cases that move through the courts and prisons each year, 
rendering sustained public scrutiny virtually impossible. In 
1983 there were over 2P,000 felony convictions in Illinois and 
over 12,000 sentences to prison. Even if as many as 50-100 
cases--about one or two a week--generated substantial public 
interest, this would constitute only a tiny fraction of all 
felonies processed. Although sentencing d.ecisions are made in 
open courtrooms, and parole or other types of prison releases are 
part of the public record, the broader pub·lie is in effect 
totally unaware of 99% of the specific decisions that determine 
sUbstantive punishment levels. 

Indeed, to my knowledge only one of the twenty-one prison 
releases detailed earlier, Buenaventura Rivera, attracted any 
press coverage or public attention at the time of release. And 
this was one of the less serious offenders of the group. (The 
Chicago Police Officer who had arrested Rivera just 4 months 
before his release from a 3-year prison sentence for robbery had 
publicly attacked the early release: "I got excited. I hit the 
roof. How do you think police officers feel when they put a guy • 
with that background in the penitentiary for three years and then 
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see that he's back on the st~eet in just fou~ months? You have 
to fight ha~d enough to get him in. Then ~o just have the back 
door open is very discouraging.,,39) All the other exalnples 
~e~e either discovered and then publicized by the Cook County 
S~ate's Attorney's Office as part of its public campaigns against 
"ea~ly" pa~oles and early release, or they'calne to the atten~ion 
of the press after the former inmate co~.itted ne~ crilnes. 

Interestingly, the crimes involved in the first four parole 
cases listed ea~lier in the paper did att~act ~idespread press 
and public atte~tion at the time of thei~ cor.~ission and du~ing 
the a~~est, conviction, and sentencing of the offenders. These 
..... 'ere not "ordina::::'"y" or "average" murders in Chicago and CooJ~ 
County. Dar~ell Cannon's cold-blooded shoo~ing of Eman~al Lazar; 
W~lliam ?ed~ine's murder of Officer Kaneri Richard Shu~z' 
abduc~ion, sexual assault, and bludgeoni:lg' of Cheryl Lyn 
~ittlejo~n; and Barney Lee Anderson's sexual assault and mu~de~ 
of Laura hlston all shocked the cor.~uni~v. Some of these ~ere 
f~ont page stories in C~icago's ~ajor dally papers. Ho~ever, all 
four of ~he subse~~ent pa~oles occurred apparen~ly wi~hout press 
or public attention of any sort: Ove= the 12-1~ years bet~een 
offense and release, the public ~elnory of these b::::-utal crimes had 
faded if not disa~':)ea~ed. This illus~rates that the rece~t case 
0: Richard speck's-possible parole, wi~h its enormous press and 
p~lic at~e~~ion, is the excepticn that p~oves the ~~le. 
bppare~t~y, it is only the e~re~ely rare mass ~urder, political 
a csas~~~--~o~ e- o-ne~·~se "'n'~'e an c.- ~~~~~·y~n- c~~~e -ha-_ _ _ • .1 c:. ... _ •• , _. ..... _ ~ _ ..... _ ~... • .I. .... __ ~ _ __ '; __ oW .... ... 

c .... e- .... es -n .:.,.. ......... .:- ... on -~e c'""' ... ..., .. ,-~-v's ,.. ........ s ... 'e""-e so 0.- ... as .... 0 _ c:. _ c:.. _ .... :- __ H... ..... .... ........... .1........ _"' ..... _ .• _ 'ee,:-' ... 
sus":.a~n ;:.:Z::.ic a":.":.e~~ion fer -:'he decade er !Uo:::-e until parole 
becomes an :'.ss~e. 

~o put the poi~-:' in social scie:lce tsr:s, -:.he !Uul~iplici":.y ef 
decisio~ake~s, ":.he. ~uge.nu0be= of ~is=rete c7ses, an~ the 
~aS5ace c! ~~~e cc==~~e ~= =e~e=a~e enc~c~s ~n=O~la~~on C05~S 
~:'a~ c:.-ea~e a barrie:.- 'to puf.lic k.."'lo\dedge e= and ir.pac~ upon 
p~.is~ue~t policy. !-:. is no-:', =o=t~~ately, an unbreachable 
b;:;,:.:rier. J:.g;:.-essi ve and p~lic-spiri ted political leadersi:ip 
-:'ha~ draws u~on reliable aaareaate sta~is~ics on ~unisr~en~ and a 
detailed unders~an~ing 0= iocai practices and poliCies can do 
much to =o~ an educated citizen~ capable of di=ecting cri~e and 
p~"'lis~ent policy in a :.-esponsible and j~st way. 

Joseph M. Bessette 
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Appendix: Criminal Justice Trends in Illinois, 1961-84 

Felony Sentences Prison 
Year convictions to prison population 

1961 5',133 3,427 9,611 
1962 4,176 2,757 8,928 
1963 5,003 3,319 8,855 
1964 5,591 3,662 8,754 
1965 5,387 3,366 8,306 
1966 5,214 3,067 7,491 
1967 5,666 3,306 7,041 
1968 6,085 3,450 6,886 
1969 6,726 3,743 7,131 
1970 6,586 3,476 6,381 
1971 6,678 2,852 5,854 
1972 6,409 3,124 5,630 
1973 9,371 3,680 5,600 
1974 13,571 5,073 6,667 
1975 17,388 6,483 7,861 
1976 18,609 7,569 9,739 
1977 20,178 7,851 10,871 
1978 20,982 8,396 10,159 
1979 22,577 8,495 10,743 
1980 25,714 9,843 10,451 
1981 28,619 10,849 13,669 
1982 28,702 11,572 13,551 
1983 30,461 12,692 15,364 
1984 29,694 12,110 16,912 

Source: The data on felony convictions and sentences to prison 
are fro~ the Ann~al Repcr~s of the Administrative Office of the 
Illinois courts. Prison population data are from BJS' National 
Prisoner statistics series (see footnote 24). 
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Chapter IO--Levels of Punitiveness in the Federal System 

1. Introduction 

I am delighted to be here today and to be able to address you on the 

topic of punishment for criminal offenses. I have spent the better part of 

my professional life researching the topic and for the last several years 

I've been involved in trying to actually apply some of what I've learned to 

pol5cy making in the area. 

Having spent most of my adult life around economists, I really never 

gave the idea that conviction should not be followed by punishment very ser-

ious consideration. Nor had I even given much thought to the notion that pun-

ishment might be an end in itself. In a sense, if I had to write an essay on 

what I've learned during my time in Washington, it would be entitled: 

"A Visit to a Land Where Some Believe in 
Costs, Others Believe in Benefits, but only 
the Economists Believe in Comparing the Two." 

Before explaining why I think making economists out of more policyrnakers 

would benefit the process, I'd like to discuss a few less controversial 

issues with you. I'd like to share with you some observations on how 

punitive the Federal criminal justice system appears to have been in the 

recent past, as well as some insights into how punitive it's likely to be 

under the guidelines recently promulgated by the U.S. Sentencing Commission. 

Finally, I'd like to discuss the issue of whether the new guidelines are too 

harsh and what role I think the Commission should play in determining the 

level of punitiveness in the Federal system. 

II. How Punitive is the Federal Criminal Justice System? 

I think it would be hard to argue that a system in which over 40 percent 

• of those convicted and sentenced receive probation without any conditions of 



2 

confinement is particularly punitive. Even for crimes against the person 

such as homicide, assault, rape and kidnapping, the average rate at which 

defendants receive straight probation, i.e., probation without confinement, 

exceeds 30 percent in the Federal system. Convicted drug offenders have 

until recently stood better than a 1 in 5 chance of not serving any time in 

confinement and most property offenders, i.e., those convicted of 

embezzlement, forgery larceny, fraud, counterfeiting etc. never do any time. 

Only 2 out of 5 convicted property offenders currently serve any time in 

confinement and fully 75 percent get some form of probation. For property 

offenders and for many other serious off2nders, Federal prisons really have 

been among the hardest places to get into; they may not be country clubs but 

they are exclusive. 

In the past, if you committed a crime under Federal jurisdiction it 

appears as if you had to be a particularly unlucky to end up in prison. Con­

sidering that the likelihood of actually being convicted for a property crime 

you committed is probably no greater than 1 in 5, the chances that you would 

actually receive a prison sentence for a property crime committed under Fed­

eral jurisdiction is about 1 in 12. That is, you stood no more than about an 

8 percent chance of serving some time if you committed a property crime under 

Federal jurisdiction, and for many property crimes the chances of lmpt'ison-

ment were much more remote. In a study I took part in some years ago we 

found that in several government programs, only about 1 in 10 Ullwat'ranted 

payment cases were even referred to the prosecutor. 

If we look at the average time actually served in the Federal system, we 

find that in 1985 it was barely 16 months. Considering only those actually 

• 
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in confinement, i.e., those sentenced to some imprisonment, the average is • 
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26.5 months. That is, the average time actually served by those serving time 

is little more than 2 years. For those convicted of crimes against the 

person and robbery and sentenced to confinement, their actual time served 

averages only about 4.5 years (55 months). Confined drug offenders have 

aVeraged less than 2.5 years (29 months), while those confined for burglary 

and firearm violations spend on average less than 2 years in prison (21-22 

months). Those confined for fraud and other property offenses spend on 

average less than a year and half (17 months), while the average time served 

by those serving time for income tax fraud is about a year (12.7 months). 

Immigration offenders who are confined spend on average only about 9 months 

in confinement. I think it is fair to say that this is hardly the 

description of a draconian criminal justice system. 

Perhaps the most relevant way to gauge the punitiveness of the system is 

to judge the punishment meted out relative to the scale of the crimes com-

mitted. This comparison is most straightforward for property crimes. Let's 

take embezzlement. In 1985 the total amount of money embezzled by those con-

vic ted for this crime in the Federal system was in excess of $100,000,000 and 

the average embezzlement was about $56,000. The average fine assessed in 

these cases was $2,811 or about 5 percent of the embezzled funds. Now if 

that was the only sanction given out, I would think even most peop1~ in the 

nation's capital would agree that this was inadequate punishment. However, 

some prison time was meted out to these offenders. If we reduce the amount 

embezzled by the restitution made by these offenders, then it turns out that 

we have in the Federal system been giving one month of imprisonment for every 

$11,000 of funds taken and not returned by convicted embezzlers. That's not 

• a bad monthly wage for someone who may be making less than $2,OOO/month as a 

bank employee. 
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The situation in fraud is even more interesting. Those convicted of 

fraud in the Federal system during 1985 stole almost 1 billion dollars. The 

average fraud, if we ignore those committed against social security or the 

food stamp programs, was over $200,000. In this areal we in the Federal sys-

tern have been giving out one month of prison for every $24,000 taken and not 

returned in these fraud schemes. 

These figures, of course, underestimate just how profitable crime has 

been in areas covered by Federal jurisdiction. Not every criminal is appre­

hended and not all of those who are apprehended are prosecuted and 

convicted. For example, the FBI estimates that only 1 in 5 larcenies are 

cleared by arrest and of these it is unlikely that more than 75 percent are 

actually prosecuted by a U.S. Attorney. Hence, while it appears that we have 

• 

been giving one month of imprisonment for every $4,000 of property taken by • 

theft, the thief can actually expect a much better return. If the 

apprehension and prosecution rates above are accurate, then even if all 

prosecutions ended in convictions, a thief could expect to spend a month in 

prison for about every $30,000 he steals and does not return. That is hardly 

the description of a system that takes the profit out of crime. 

Moreover, even when the system appears to be harsh, such as in program 

fraud, in reality it is far from very punitive. If we look at program fraud 

in the Federal system, it turns out that we give out a month of prison for 

about every $1,300 for which restitution is not made. While this may seem 

relatively harsh, we need to remember how unlikely it is that the defrauder 

will be apprehended and prosecuted in these programs. By way of 

illustration, consider the odds of actually getting prosecuted for AFDC 

fraud. I found some years ago in several states that the chances of actually • 
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being detected and referred to the prosecutor for fraud in these systems was 

about 1 in 500. Odds like this if they are even close to the situation in 

the Federal programs, make crime ex,tremely profitable. At these rates, one 

month of prison would be given for every $635,000 of program fraud. The 

expected punishment in the system is nil. 

Not only has crime paid in Federal system, it appears to have paid quite 

well. 

III. How Punitive will the Federal Criminal Justice System be Under the 

Sentencing Guidelines? 

On November 1, [1987] a new set of sentencing procedures went into 

effect in the Federal system. All offenders who commit crimes after that 

• date will be sentenced under the Federal Sentencing Guidelines promulgated by 

the United States Sentencing Commission. Parole will be abolished for these 

offenders and the sentence given by the judge will be, except for a 15 

percent good time allowance, the tim~ served by the defendant. If a judge 

pronounces a sentence of 24 months, the defendant will serve about 20 

months. No longer will there be long sentences and relatively short time 

served. Sentences and time served will be nearly identical. 

The guidelines establish 43 sentencing levels and 6 criminal history cat-

egories. Each entry in thio offense/offender matrix has a range of 6 months 

or 25 percent from the bottom to the top of the range. These relatively 

tight ranges were mandated by the legislation establishing the Commission. A 

judge may depart from the guidelines sentence only if he finds a factor that 

the Commission did not adequately consider in establishing the guideline 

• range for that pat'ticular offense/offender combination. Sentences above the 
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guidelines can be appealed by the defendant and those below by the govern-

ment. Because the guidelines cover hundreds of crimes, they are organized by 

generic crime categories and while they appear complex, they are actually 

quite straight-forward. 

For example, if the crime is a crime of theft, the guidelines instruct 

the judge to start with a base offense level of 4 and add 1-13 levels depend-

ing on the amount of money stolen as well as 2 levels if the crime involved 

more than minimal plat:ling. Hence, if a theft involved $15, 000 and little 

planning, the offense level would be 9 and a first offender would receive a 

guideline sentence of between 4-10 months. However, as long as the minimum 

sentence is not more than 6 months, it may be satisfied by community or inter-

mittent confinement. Straight probation would not, however, be allowed for 

• 

this crime. Only if the thaft was $2, 000 or less and involved little • 

planning and no firearms or controlled substance, would straight probation be 

authorized. No confinement is required by the guidelines for offense levels 

where the minimum is zero months. For a first offender, this is up to 

offense level 6. There is, however, no in/out line in the traditional 

sense. That is, there are no offense levels where probation is the presumed 

sentence. It is simply the case that for offenders without long records, a 

number of offense levels do not require any confinement. All offense levels, 

however, permit confinement within the guidelines. 

A crucial question of course in all this is, how will the guidelines 

actually effect the punitiveness of the Federal system? In order to attempt 

to answer this, I draw on the results of the Commission's prison impa.ct 

study. Using detailed data on over 10,000 cases in 1985, we attempted to 

resentence the 1985 cohort of 40,000 convicted offenders under the • 
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guidelines. We allowed departures for cooperation and assumed that the 

prof,rtional reduction for plea agreements would remain about the same under 

the guidelines as it has been historically. 

Certainly one of the most dramatic effects of the guidelines is likely 

to be a significant decrease· in the proportion of offenders sentenced to 

straight probation. We estimate this proportion to fall to 18.5 percent. 

That is, after the guidelines are fully implemented I w.e are predicting that 

less than 1 sentence in 5 will involve no confinement. For crimes against 

the person, the incidence of straight probation is predicted to fall to less 

than 15 percent, while for drug offenses the impact of the 1986 Anti Drug 

Abuse Act and the guidelines are likely to drive the incidence of straight 

probation down to about 5 percent of all sentences. In the area of property 

offense, we predict that under the guidelines, straight probation will be 

given to only lout of every 3 defendants. For fraud this will be lout of 

every 4 defendants and for income tax evasion only 3 out of a 100 defendants 

will get away without some confinement. 

Dramatic as this predicted reduction in straight probation is, it is 

actually a somewhat more marginal increase in punitiveness than meets the 

eye. A good deal of the reduction in straight probation is of:fset by an in­

crease in the incidence of probation with some conditions of confinement and 

split sentences. Overall, we predict that probation with confinement and 

split sentences will increase from around 15 percent of all sentences to 

about 25 percent, and for property crimes from just over 15 percent to more 

than 35 percent of all sentences. For property offenses while straight pro­

bation will decline from 60 percent to 33 percent of all sentences, taken 

• together all forms of probation and split sentences will decline only 
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slightly from 75 percent to 69 percent of all sentences. 

My point about the reduction in probation being only a marginal change 

in punitiveness is perhaps best made by considering the sentences expected in 

the cases where straight probation is being displaced by some form of confine­

ment. We predict that the average sentence of all those who would have re­

ceived straight probation in the past, and will under the guidelines, be con­

fined is 8 months. This includes drug and violent offenders where the reduc­

tion in probation is mandated by law and whose rather substantial sentences 

are, at least in the case of drugs, also often mandated by statute. If we 

concentrate on those crimes for which the guidelines themselves can be 

expected to reduce probation, the time served is much shorter. For example 

in theft and embezzlement cases, those who would under current practice 

receive probation but are likely to be confined under the guidelines, the 

average time served is less than 3 months, for counterfeiting and forgery 

it's less than 4 months and for fraud it's less than 5 months. Of the crimes 

primarily effected by the guidelines, only for income tax violations is the 

term of confinement for those who would have been on straight probation as 

long as 9 months. Punishment is back, but, at least for property crimes, not 

in a big way. 

Horeover, we predict that there will be some reduction under the guide­

lines in the sentences at the high end of the scale. We predict that about 

10-13 percent of all sentences for felonies and other serious crimes will be 

less under the guidelines than under current practice and that the sentence 

reduction here will be substantial. For these offenders, the average time 

served will be reduced by about 14 months. In some areas like fraud, the 

• 

• 

prevalence of reduced sentences will be even greater, perhaps as high as 16 • 

percent of all sentences and involve nearly a halving of these high end 
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sentences from an average of about 25 months down to 13 months or so. 

While we predict that time served will move up from about 16 months to 

nearly 29 months under the guidelines, all but 10 percent (1.2 months) of 

this 13 month increase is due to the 1986 Anti Drug Abuse Act and to the 

career offenders provision of our enabling legislation. Much of the increase 

in punitiveness occasioned by the guidelines will result from our redistri­

buting punishment. Average time served is predicted to rem~in about the same 

for property crimes and to increase only modestly for fraud. Our assumption 

was that taking a month off the end of a 2 or. 3 year sentence and giving it 

to someone who had previously received straight probation would result in a 

net increase in the punitiveness of the system. 

Nevertheless, there were some areas in which the Commission did attempt 

to increase the absolute level of punitiveness. The average time served for 

those convicted of crimes against the person is predicted to rise under the 

guidelines from 37.7 months to 75.2 months of which almost 60 percent of this 

increase is due to Commission decisions. Under the guidelines, those sen-

tenced to prison for a crime against the person will spend an average of over 

7 years (88 months) in confinement. While average time served will skyrocket 

for drug offenders, almost all of this is due to the 1986 Anti Drug Abuse 

Act. Also in robbery, while average time served will increase to over 6 

years (75 months), all but about a month of the increase in average time 

served results from the career offend~r provision of the 1984 Crime Control 

Act. 

Aside from crime against the person, where the Commission acted to 

increase average time served, the increase was usually moderate both in 

• absolute and relative terms, the major exception here being income tax 

evasion. For income tax offenses, the average time served is projected to 
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more than double. Essentially all those convicted of income tax evasion will 

now, on average, serve sentences as long as those previ,ous1y resepled for the 

unlucky minority who were previously sent to prison. 

The approach we took in income tax contrasts sharply with the approach 

we took in property crime. Here the average time served is virtually the 

same under the guidelines as in current practice, about 6 or 7 months. 

However, since we drastically reduced straight probation for this crime, the 

average sentence of those actually confined will decrease from nearly a year 

and half to just over 3/4 of a year. It is for the property crimes that we 

significantly deconcentrate punishment. More defendants will be confined but 

for shorter terms. Even here, however, the effect will not be uniform across 

all crimes. 

• 

Part of what we attempted to do in the guidelines was to equalize the • 

relative punitiveness across property crimes. As an example, consider that 

in current practice we mete out one month of imprisonment for every $11,000 

stolen by embezzlement, $4,000 stolen by larceny and $1,400 stolen by forg-

ery. Under the guidelines we project that courts will give a month of im­

prisonment for each $5,600 of embezzlement, $3,400 of larceny and $3,000 of 

forgery. Punishment will be predominantly determined by the amount stolen 

and not by the method used to accomplish the taking. Since there was no 

obvious reason for the disparity in punitiveness in property crimes, the 

Commission's decisions to deconcentrate punishment across these crimes should 

increase the effective level of punishment in the system. 

For the closely related crime of fraud, the Commission did opt for a 

moderate increase in the absolute level of punitiveness. Under the guide-

lines, we project that courts will mete out a month of imprisonment for each • 

$600 of program fraud. While this involves a doubling of the prison per 
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dollar for this type of fraud, given the odds against ever being convicted 

for this crime, it is still a very good bet as far as crimes go. There was 

also some increase in the level of punishment for other frauds. We project 

for these crimes that a month of imprisonment will now be given for each 

$20,000 instead of each $24,000 of loss. 

IV. Are the Sentences Under the Guidelines Too Harsh? 

When the guidelines were sent to Congress they drew criticism from some 

that they were not harsh enough and from others that they were too harsh. A 

spokesman for the Free Congress Foundation's Institute for Government and 

Poli tics. urged us in an article in USA Today to make the guidelines tougher. 

Alan Ellis from the National Association of Criminal Defense Lawyers testi-

• fied to the Subcommittee on Criminal Justice in the House of Representatives 

that "the guidelines are excessively ha:t'sh" and Marvin Frankel expressed 

"hope that the Commission in its future study will reconsider the overall 

level of punishment and scale the penalties downward from where they appear 

noW' to be." 

Abstract arguments over the appropriate level of punishment, I'm sure, 

have their place, but they do seem to degenerate quite quickly. Advocates of 

reduced punishment levels hold out the specter of intolera.ble prison over-

crowding while proponents for harsher sentences claim cost should be no 

object in assuring domestic tranquility. Usually the debate in this area is 

not joined. Argument proceeds without any refere~ce to a common framework 

within which to consider the appropriate level of punishment. 

One function that an independent Commission should perform is to bring 

• some coherence to this debate. As an economist, I am immediately drawn to 
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the prospect of using cost-benefit analysis on the punishment decision. It's 

unfortunately true that increasing the harshness of the system usually in­

volves costs in terms of added imprisonment. Suggestions for alternative 

sanctions are often impractical. All of us would like to use more fines but 

they simply aren't realistic in many cases. Consider for example a typical 

embezzlement case based on data in our files. A teller in a suburban bank 

makes a number of unauthorized withdrawals from different accounts and steals 

over $20,000. At the time of sentencing, the defendant is working as a clerk 

at $800/month. It's doubtful that the court can impose meaningful fine. 

It's simply the case that we are going to have to impose punishments that are 

costly if we are ever going to increase the punitiveness in the system. 

The crucial question for setting punishment levels is whether any move­

ment in the punishment level will generate more benefits than costs. This is 

not a new idea, but it does remain a somewhat controversial one. Of course 

the controversy here is probably no greater than the controversy surrounding 

costjbenefit analysis in any area where the benefits are not entirely pecuni­

ary in nature. After all, the use of cost-benefit analysis is still decried 

by many in setting safety standards and in regulatory analysis in general. 

The problem of evaluating benefits seems particularly acute in this 

area. There is to begin with some diversity of view as to the purpose of the 

system. Most will agree that crime prevention is a purpose of punishment but 

after that the consensus breaks down. For Bome punishment is its own reward 

and desirable even if there is no crime control consequences of punishment. 

Since this is not a universally held belief, there is always a tremendous 

amount of tension in setting punishment levels that cannot be justified in 

• 

• 

terms of crime control. More significantly, however, an independent • 
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Commission is not a very good forum in which to evaluate the willingness to 

pay for desert based punishment. Granted that people will pay for punishment 

even if it results in very little crime control, an independent Commission is 

a poor mechanism for ascertaining just how much desert is socially optimal. 

A legislative body is really the only place for this type of evaluation. 

A Commission like tite United States Sentencing Commission is, however, a 

good institution for evaluating the cost effectiveness of increasing punish­

ment levels for the purpose of crime control. It is in this area that the 

Commission can begin to bring scientific evidence to bear on this policy ques­

tion. It's not that I would down play the difficulty of estimating and mone­

tizing the benefits of increases (or decreases) in punishment levels, it's 

only that this is an area in which an independent Commission has a chance of 

providing light instead of heat . 

The difficulty of monetizing the benefits of crime control is substan­

tial and important policy conclusions may turn on technical issues. For exam­

ple, in a 1986 article by Austin that was published in Crimes and Delinguency 

the author reported that according to his calculations the benefits of an 

early release program clearly outweighed the costs. However, it turns out 

that according to a bright young researcher at Vanderbilt, Mark Cohen, that 

even if you ignore general deterrence considerations but include the pain and 

suffering involved in victimization, the early release program is a flop, 

imposing costs on victims that far outweigh the savings to taxpayers from 

shorter sentences. No one ever said that setting sentences by costjbenefit 

analysis was easy but it does offer some hope of joining the debate. It also 

argues for going slowly and giving some deference to current practice . 
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You might be thinking how can I justify my go-slow recommendation with 

the description I gave as to the projected impact of the guidelines, especial­

ly in the area of probation. The reconciliation is immediate. In terms of 

real resources, the impact of the Commission's decisions are marginal. Our 

best guess is that 5 years from today the decisions taken by the Commission 

in its initial guidelines wouldn't have more than a 6 or 7 percent impact on 

prison population. In the absence of any other guideline amendments, in 1992 

there will probably be 4,000-5,000 more people in Federal prisons because of 

decisions made by the U.S. Sentencing Commission in its initial guidelines. 

While our impact on straight probation is likely to be dramatic, our impact 

on prison population is not. All of the reduction in straight probation de­

scribed above would require only 7,000-8,000 additional prison spaces by 

1992. And since on balance we reduced some long sentences, the net require­

ment will only be 4,000-5,000 spaces. 

What about the dollar and cents of this reduction in probation? Let's 

take the crime of fraud. Here we predict that straight probation will 

decline from about 60 percent of all fraud sentences to roughly 24 percent 

under the guidelines. This will increase prison population five years from 

now by 1,200-1,500 inmates and increase operating costs by 7.5 to 9.5 million 

dollars. Adding to this a reasonable allowance for capital costs, the total 

cost of the drastic reduction of straight probation for fraud is between 

11-13.5 million dollars a year. Since the amount of fraud subject to Federal 

jurisdiction is way in excess of 1 billion dollars, the percentage reduction 

in fraud necessary to make this a cost-effective strategy is at most about 1 

percent. That is in order for this policy to pay for itself, we require that 

• 

• 

a 45 percent increase in the chances of being confined for fraud generate • 
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a 1 percent reduction in the amount of fraud in the system. Considering that 

some years ago I found that a 10 percent increase in rate at which fraudulent 

AFDC claims are referred to prosecution decreases such fraud by over one per­

cent, I am confident that our decision to reduce straight probation could 

easily be justified in term of cost/benefit analysis. I only hope our de­

cision to offset some of the costs of this reduction by trimming sentences 

was as prudent. 

In my view, the future of the U.S. Sentencing Commission lies not in 

attempting to resolve unresolvable conflicts as to the purposes of sentencing 

nor in figuring out how much punishment there should be for its own sake, but 

rather in trying to rationalize the punishment system by searching for 

changes in the level, structure and composition of punishment that yield a 

surplus of social benefits over social costs . 

~----I 
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Chapter Il--Judges, Public Opinion and Punishment 

Over two centuries ago a great English writer made some incisive 

comments on the relationship between public opinion, crime and sentencing. 

Henry Fielding,l novelist, lawyer and magistrate, in Tom Jones, tells of a 

quasi-competent school-master, one Partridge, whose jealous wife forced him 

to dismiss their maid, Jenny Jones. Nine months later, news of Jenny's 

giving birth to twins impelled Mrs. Partridge to publicly denounce the 

innocent schoolmaster of the vile crime of adultery. The villagers, good, 

common souls, believed the worst. Shortly after this, an accusation was 

lodged against Partridge for fathering the foundling and the hero of the 

book,. allegedly the son of Jenny, who was being raised in the household of 

Squire Allworthy. 

The Squire, like all country gentlemen and landowners at the time was 

the local justice of the peace. He had great power to decide misdemeanors 

and cases of immorality. Fielding creates a truly admirable character in 

Allworthy - judicious, tolerant, patient, impervious to gossip, and generous 

to a fault. Thus, he is careful to extend full and careful consideration to 

Partridge, who, nevertheless, is wrongfully found guilty on the basis of 

false testimony against him. However, once convinced of Partridge's guilt, 

Squire Allworthy did not hesitate to sentence the schoolmaster, leading to 

his dismissal. As a result, Partridge and his wife slipped into utter 

penury, kept from starvation by secret gifts from the Squire. But that 

public opinion, which was so quick to condemn Partridge before his trial, 

proved to be fickle indeed: 
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The justice which Mr. Allworthy had executed on Partridge 
at first met with universal approbation; but no sooner had he 
felt its consequences, than his neighbors began to relent, and to 
compassionate his case; and presently after, to blame that as 
rigour and severity which they before called justice They now 
exclaimed against punishing in co2d blood, and sang forth the 
praises of mercy and forgiveness. 

Fielding's reservations on the subjectivity of public opinion about 

punishment ought to be taken seriously. In individual cases, public outrage 

or sentimentality may create pressure for decisions that are inconsistent 

with any sound system of punishment. On general issues of punishment, 

opinion is likely to be overly harsh or lenient in comparison to those 

penalties actually meted out. The public is not well informed about the 

actual methods of contemporary corrections or much concerned with fiscal and 

administrative constraints which limit and shape actual corrections 

departments. TIle public wants lower taxes, no prisons or half-way houses in 

their neighborhoods, but does want enough prison cells for all serious 

offenders. A real danger of demagogic manipulation of public opinion exists 

where there is such a large gap between knowledge and belief. Finally, one 

must be concerned that the inconsistencies within public opinion is likely to 

make a general finding merely a vector of inconsistent forces. 

Would it not be better, following Fielding's lead, to leave punishment 

entirely in the hands of sober and professional judges and correctional 

administrators, within the guidance of the legislature and well established 

rules of common law? Would it not, in short, be more professional and 

responsible if public opinion were kept altogether out of the subject of 

sentencing? 

• 

". 

• 
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Fielding apparently thought so. From his perspective as a reforming 

magistrate in the rowdy, undisciplined and thoroughly corrupt times he lived 

in, he may have had a point. It is not so simple today. If corrections were 

a matter of scientifically based professionalism there would be an argument 

for the exclusion of public opinion, but that view ha~ few adherents 

3 
today. Sentencing decisions depriva citizens of liberty and implement 

public policies to do justice and ensure public safety. Very few topics are 

so fraught with public concern and are, therefore, fitting for political 

inquiry. We must examine the role of public opinion in sentencing and 

corrections. 

* * * * * 
A distinction between the influence of public opinion on judicial 

sentencing and on executive branch corrections, in the light of American 

political and constitutional theory, is called for. Insofar as corrections 

is an executive branch function, its funding and general purposes is fair 

game for influence through the same mechanisms by which public opinion 

operates in other spheres of government. The influence of public opinion on 

judicial sentencing, however, is entirely another matter, thought to be 

totally out of bounds. 

Why is there such disquiet over the influence of public opinion on 

judges? 

I will tackle this subject by addressing two topics; first, the response 

of judges to public opinion about sentencing and punishment both in specific 

cases and in general and second, the response of judges to legislative 

initiatives to sentencing and punishment, especially determinate sentencing 

• and sentencing guidelines. 
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JUDICIAL RESPONSE TO PUBLIC OPINION ABOUT PUNISHMENT 

The judicial response to public opinion regarding punishment and 

sentencing is inherently ambiguous. On the one hand, judges say that it is 

totally wrong to base a sentence on public outcry for harshness or leniency 

in a particular case or on an unusual amount of publicity in cases. Judges 

will listen to the desires of victims or family in pre~sentence hearings, but 

are very uncomfortable about the notion that these parties will in some way 

gain a decisive say in the :sentencing decis;.on. Thus, provisions of victim's 

rights bills giving victims input at sentencing are thought to have little 

effect. 

This state of mind was pungently expressed by a judge to Willard Gaylin: 

.. . in the name of humanity you must always react to 
the particular person. As a public official, in the justice 
system, you will quite often be hit by the squalls of 
opinions of the moment. If you can't take that kind of storm 
and weather it, you have no business being a public 
official. You have to act on your expertise, that's why 
you're elected. If you're going to merely take polls and 
find out what 51 per cent of the public want every time you 
act, you don't need a judge - all you need is someone from 
Lou Harris or Gallup. You're put in because you have a 
degree of expertise which you have developed over the years. 
The one thing that bothers me most about this period of 
hysteria we're now undergoing is that, with the heavy 
criticism of judges, ... some of my colleagues have just 
folded. They have the balls of tsetse flies, and instead of 
giving a youngster probation when they should, and formerly 
would have, they now take the safe way and sentence him to 
five years in prison They play it so the press or 
governor

4
can't criticize ... I will do what I think is 

right. 

Most thoughtful citizens will agree with this. But, even if the public 

is correct in a particular case (a difficult determination when standards for 

punishment are vague or 'nonexistent) - we still want the judge to do whttt he 

or she believes is right in a case. If we suspect that a judge is bending to 

public pressure we still do not want this openly admitted. Such an 

• 

• 

• 
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• appearance undermines the integrity of and public confidence in the 

judiciary. Unlike presidents, governors and mayora who are supposed to 

listen to public opinion, judges are supposed to listen only to the facts of 

the case, consult the law, and make decisions on their independent 

assessments of the law and on their sense of fairness. 

On the other hand, in an almost ruystical way, judges are supposed to be 

in touch with and responsive to public opinion in general. This paradoxical 

tension is not unique to punishment cases; it pervades the American judicial 

system and has been frequently commented on in the context of the United 

States Supreme Court. It applies, however, to every judge who is responsible 

for sentencing. 

Otto Kirchheimer has pointed out that since medieval judges were 

• appointed by kings, who could dismiss them at will, the judge owed loyalty to 

the king. 5 But since the political revolutions of the Enlightenment in 

England, America and France, judicial independence has become a centerpiece 

of limited constitution~l government. As a result, as Kirchheimer so 

trenchantly notes, the judge gained a new master: public opinion. Is he 

correct? 

If we ask judges, they will say that their loyalty is to the law. In 

our system a judge may be appointed by the governor or elected by the people 

after party nomination, but the judge who decides a case 011 a partisan basis 

violates the most basic canon of professional conduct: impartiality. 

Although partisan rulings do occur, a wide expanse of judicial independence 

is made real by the open texture of American law, the specialized training of 

lawyers, the judge's past experience as a lawyer, canons of judicial 

• professionalism and the complexity of particular cases which make often 

simple partisan decisions infeasible. 
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• Judicial independence is not only a keystone of western 

constit1.ltionalism, but it has an interesting societal effect: namely, judges' 

decisions legitimize actions. But, as a legitimizer, the court's "authority 

rests on the community's preparedness to recognize the judge's capacity to 

6 lend legitimacy to or withdraw it from an individual's act." Thus, a court 

can lose its legitimation-granting power if its decisions stray too far from 

the understanding or needs of the community. This brings us back to the 

question of loyalty. It is a bit too facile to say that the judge's loyalty 

is owed only to the law. The judge owes loyalty, in a real sense, to the 

community. By swearing to uphold the constitution and by being appointed 

through a political process, the judge gives guarantees that he will rule 

over society in ways that comport with an acceptable range of values. Thus, 

even decisions that appear to be behind the time or forward looking, are not •• 
usually so reactionary or so revolutionary that they meet with universal 

derision. If opinions cannot satisfy everyone in society, they will usually 

satisfy a large segment of the population. 

In a discretionary are.a like sentencing, then, a judge cannot be swayed 

or appear to be swayed by public opinion in specific cases lest he undermine 

the constitutionally vital principle of judicial independence. But the judge 

must be attuned to the general contours of public opinion. An interesting 

example of this is John Hogarth's intensive study of Ontario magistrates' 

sentencing in the late 1960s. He found that magistrates scored much higher 

than law and social work students and probation officers on the attitude that 

punishment, ie, prison sentences, corrects offenders. Hogarth interprets 

this as a way for magistrates to maintain their practice of giving prison 

sentences in good conscience. "Armed with a philosophy which emphasizes both • 
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the protection of the community and the correction of offenders through 

punishment, magistrat,.s would be able to impose rather severe penalties 

without elny sense of guilt about sacrificing the offender for the good of the 

community. The way in which the demands of one's occupational role affect 

7 one's attitudes are thus revealed." While I do not dispute Hogarth's 

finding, given the changes of general attitudes in the last twenty years, I 

doubt that Ontario magistrates any more than their American judicial 

counterparts would today maintain that prison sentences correct offenders. 

What has changed h~ts been the broad public perception of prisons and 

indeterminate sentenCE!S. As I have previously noted, up until 1970 there was 

a strong current of opinion which saw the indeterminate sentence as one of 

the few really good aspects of the criminal justice system. Belief in the 

rehabilitative effect of correctional programs, including prisons, however 

empirically incorrect, was widespread in American society. The 

assault on a belief in rehabilitation which came partly from critical 

evaluations, combined with the Attica prison riot in 1971, has markedly 

8 
changed public opinion about sentencing and corrections to this day. Thus, 

'o1hen judges now express disbelief in the prospects for penal rehabilitation 

and search for punishment justifications in deterrence, incapacitation or 

retribution, it seems quite certain that they are influenced by generally 

held public attitudes and beliefs about punishment. 

Any student of sentencing will realize that a sensitivity to general 

community opinion about punishment is not likely to act as a real constraint 

on a judge . Except for very specific issues, like support for the death 
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penalty, there is likely to be sufficient variation in public opinion so that 

judges can comfortably locate their own beliefs of proper sentences within 

it. Thus, Gaylin notes that two judges, one a liberal state court judge, the 

other a middle of the road federal judge, both verbalize a desire to balance 

the needs of the law abiding community with the circumstances of the 

particular defendant. Yet, the federal judge spoke of leniency in terms of 5 

to 10 year sentences while the state trial judge said that he would give 

9 prison sentences of more than 5 years only in cases of murder. 

I suspect that an examination of the research literature on seriousness 

10 scales, such as those pioneered by Sellin and Wolfgang would show that 

the general public and sentencing judges do not differ in their rankings of 

offenses. But this leaves us far from the attachment of specific sentences 

. d' 'd 1 11 I h f to ln lVl ua s. suggest, t ere ore, is that a more relevant inquiry, is 

the public opinion among working professionals in a particular court, or in a 

county, that produces a particular set of "going rates" for sentences. There 

is much folklore and informal learning about this, but little specific 

research. 12 Eisenstein and Jacob have led the way in this area by positing 

the existence of a local court culture of sentencing, but for any useful 

research to be done, I suggsst that it is necessary to look at the county as 

a unit of analysis and to compare several counties within a particular 

13 state. 

To summarize this section: (1) the mandate of judicial independence is 

so important to our political system that judges must never give the 

appearance that they are influenced by the public in a particular case; (2) 

the nature of the judicial function in democratic societies requires that 

• 

• 

• 
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• judges be aware of, and in a general sense adhere to, the broad outlines of 

acceptable public opinion on relevant topics, including punishment; (3) 

public opinion about punishment is so diffuse that it allows the judge a 

great deal of leeway in sentencing; and (4) the more important inquiry may 

very well be the climate of opinion among local prosecutors, defense 

attorneys, judges, probation officers, police offictals, court 

administrators, and correctional officials than a diffuse public opinion 

b . h 14 a out pun~s ment. 

JUDICIAL RESPONSE TO SENTENCING GUIDELINES AND DETERMINATE SENTENCING 

If the judicial response to public opinion about punishment tends to be 

ambiguous, the reaction of judges to determinate sentence reform and 

• sentencing guidelines is, for the most part, quite negative. While a few 

progressive judges hail the advent of guidelines, it is clear to me that 

jUdges do not like to have their discretionary authority infringed upon. 

Now, my basis for this observation is partly anecdotal, but I have been 

involved with the development of sentencing guidelines in two states over a 

number of years and on the whole, judges wish that the whole idea of 

determinate sentencing and guidelines would just go away. Despite the 

collapse of rehabilitation as a justification for the indeterminate sentence, 

. 15 
judges remain comfortable with it for many practical reasons. The 

indeterminate sentence gives the court flexibility in obtaining pleas and so 

serves the vital function of keeping the courts running with limited 

resources. This factor, more than any other, has made judges wary of rigid 

sentencing rules. Next in importance is the fact that flexibility gives the 

~ court leeway in assessing the moral worth of a case in accord with his or her 

evaluation of the facts and circumstances. 

I 
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Judge Marshall Levin of Maryland, a state with sentencing guidelines, 

expressed this in a revealing article in Judicature. That system was 

designed by judges for judges, in Judge Levin's words, and is voluntary and 

without appellate review. The judges, needless to say, oppose appellate 

review. "There is also a viewpoint that the sentence ranges should be 

narrowed considerably so as to better structure the sentencing decision. 

Here, too, there could well be opposition on the theory that too much 

policymaking is invo1ved.,,16 The attitude here is clear - those guidelines 

are good which do not seriously impinge upon the judge's decisional 

authority. I have found a similar response in Michigan .. Guidelines in this 

state must be used, but the range of guidelines are quite large, in my 

estimation, and because the guideline ranges do not have the force of law, 

• 

very few appellate courts have interfered with sentence based on guidelines. • 

In interviews with judges in Wayne and Oakland Counties in 1985 I found them 

to be satisfied with the guidelines. Michigan's guidelines ranges are rarely 

less than six Inonths. Latitude of 3, 4, 5 and mo~e years within a guideline 

cell are frequent. Many of the ranges for first offenders give judges the 

option of probation, jailor prison for similarly situated offenders. 

Although I participated, as a staff member, in the dGvelopment of these 

guidelines, and find much in their structure and approach which is good, I am 

at a loss to explain how ranges of such magnitude can be said to be similar 

sentences for similarly situated offenders. 

• 
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The arguments for sentencing standards and a curbing of discretion flow 

from three complex factors. The first is the collapse of the medical model 

of penology. Without the needed flexibility in assigning differential 

sentences for treatment, the concept of justice as equity has come to the 

fore. In a polity which exalts formal democracy, the inequities meted out to 

similarly situated defendants becomes more and more intolerable to our 

perceptions of basic principles. Sentencing comes to be seen as unjust and 

thus the legitimacy of the judicial function is undermined. Equity, then, 

~an best be achieved by curbing the disparity which flows from discretion. 

Such a trend clearly threatens existing modes and patterns of judicial 

sentencing. 

Second, although there is a raging debate about the genuine 

effectiveness of prison to incapacitate and deter,17 it is fairly obvious 

that allowing individual judges in multi-judge cour.ts to make their own 

assessments of ,,,hat sentences best bring about deterrence or incapacitation 

makes about as much sense as letting company level officers make their own 

assessments of grand st:t'ategy in time of war. Of course, the judicial system 

is the antithesis of an administrative hierarchy, and in most areas of law, 

judges follow rules not in a mechanical way, but through the complex and 

uncertain process of legal reasoning. Thus, it does not seem appropriate to 

have judges playa major role in sentencing if rigid adherence to very narrow 

rules for utilitarian purposes is to be the future of sentencing. 

Finally, the unprecedented growth of prison populations to almost 

600,000 has led to a correctional funding problem of major proportions in 

virtually every state and in the federal jurisdiction. This is an issue that 

• generates a need for centralized decisions regarding the allocation of 

correctional resources. But judges, key actors in the decisional process, 
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cannot be part of such a centralized decisionmaking process. Furthermore, 

judges are legitimately concerned that such needs for centralized 

decisionmaking would tend to undermine their perceptions of the integrity of 

sentencing decisions. They say that it is wrong to take prison crowding into 

effect in meting out a sentence. In the individual instance they are 

correct. But, does this mean that a state's government is helpless to 

establish some limits on how correctional resources will be used? To what 

extent must judges be consulted in shaping the penal policy of a state? 

Perhaps a compromise can be worked out which preserves judicial autonomy in 

individual sentencings yet gives the State greater control over who goes to 

prison and jail. 

Still, I believe that .the same structural and constitutional aspects of 

the American judiciary which make judges impervious to public opinion in 

individual cases propel them, in their judicial functions to obstruct the 

movement to uniform sei.ltencing standards. Both administrative decisionmaking 

and judging require the application of general norms to specific fact 

situations. But the differences in the scope of discretion between the two 

functions are wide enough to be quite real. The judge has maximum protection 

and his function is personal and non-transferable. The judicial role, 

ideally, allows the judge to concentrate on the correct determination of law, 

with minimal attention given to matters of feasibility and practicality.IS 

In this light what judges fear the most has little to do with the 

substantive results that determinate sentencing or sentencing guidelines are 

likely to bring about. The powerful motivating force that impels judges to 

viscerally oppose guidelines, or to be happy with them in proportion to the 

• 

• 

extent that guidelines fail to control judges' decisions, is the fear that • 

the judges will be reduced to clerks, will be performing routine functions. 
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Astute observers and most inside players may argue that most judicial 

latitude has, in any event, been hemmed in by plea bargaining. This is true, 

but with important differences of appearance and nuance. The plea process is 

familiar and requires the sort of legitimating ritual that is an integral 

part of legal practice. The judge is a ratifier of previous decisions and 

thus the central attribute of legitimizing decisions still occurs. The judge 

is also an actor, not a passive spectator. This, I think, is the reason that 

so many judges are know to h~ve "pet crimes" which they emphasize in 

sentencing. Judge X is generally lenient but very harsh in spouse abuse 

cases. Judge Y is a tough sentencer but sees most drug offenders as needing 

treatment rather than prison. These quirks are more than reflections at 

independently worked out policies; these personal styles of decisionmaking 

are taken on by the judge to convince himself that he has not become a cog in 

a sentencing machine designed to reduce the judge to a registrar. 

The style of determinate sentencing, on the other hand, is antithetical 

to styles of work that judges are comfortable with. Even if "sentencing by 

computer" is a myth, the appearance of decision grids anc'l, toe linking of 

guidelines to social scientific research strikes at the heart of the judge's 

professional self- concept. It is not so much an attack on the pride of the 

judge as an individual that is at play here, but an undermining of Bn 

important aspect of the judge's institutional role. 

Although I am generally in favor of sentencing guideline~, I think it is 

critical for me and all guideline adherents to recognize the legitimate 

institutional claims of the judiciary. This is not a plea for a return to 

unbridled indeterminacy or for judicial dictation of the complete shape of a 
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sentencing system. I would suggest that guidelines are called for only if 

the three factors mentioned above (fairness, utilitarianism, prison 

overcrowding) are seen as posing such critical problems to a State that it 

becomes necessary to override traditional ways of sentencing. But if they 

are, I think that it is important to de"lise a change in the role of judges at 

sentencing that will not demoralize the judiciary. This may require taking 

judges out of the primary rolG of meting out sentences and reshaping their 

role. Perhaps, if the use of genuinely restrictive sentencing guidelines 

becomes the norm, judges will become overseers of the guideline system with 

review power over the application of guidelines to insure that mechanical 

application does not lead to egregious injustices. This idea is speculative, 

but it is generated by a real concern for balancing the imperatives of 

rational sentencing and judicial autonomy. 

My experiences in Michigan and New York lead me to be rather pessimistic 

that such an accommodation can be worked out. In both States reaction to 

guidelines have led to their weakness or demise. New York judges, plus every 

other interest group, raised such a barrage of criticism that Governor 

Cuomo's initiative died a swift death. In Michigan, judges have lobbied most 

effectively to keep the sentencing guidelines from gaining legislative 

stature and real -teeth." The Michigan. Supreme Court has not been willing to 

date to raise the guidelines from their weak status as an administrative 

19 order to the level of Court Rules having the force of law. The signal 

from the j udi'ciary has been unmistakable: whatever problems exist in 

sentencing and corrections, they should be solved in ways that leave judicial 

sentencing discretion intact. I think that the success or failure of the 

• 

• 

Federal guidelines 20 will prove critical in setting the direction of the • 

sentencing reform movement. If they do not work, I think that the movement 
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toward determinate sentencing will come to a halt. If successful, they will 

create the impetus for states to continue experimentation with guideline 

systems. 

I have only sketched out a problem, not a solution. The dilemma of 

sentencing reform, vis-a-vis judges is this: judges hold a veto power over 

sentencing reform; if reforms are to be adopted the judges must be 

consulted. On the other hand, if the judiciary is given major control over 

the design of sentencing reform, they will reflexively build broad discretion 

back in, thus regenerating problems for the correctional end of the criminal 

justice process. This dilemma cannot be solved by pretenses about sentencing 

guidelines. I believe that the stronger need to preserve judicial 

independence and confidence is likely to subvert efforts at sentencing 

reform. One way out of this dilemma, as I have suggested, is to 

reconceptualize the judicial role in sentencing . 
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In 1926 the federal government, in a statistical series called tiNa tional Prisoner 
Statistics," began keeping annual records of state and federal prison populations. 
Published, soon-to-be published, and unpublished statistical reports from "National 
Prisoner Statistics" form the basis for this paper on national trends in state and federal 
prison populations. 

"National Prisoner Statistics" provides various measures for investigating national 
trends: 

o An annual n&.tional census of "prisoners present," begun in 1926 and repeated 
every year thereafter, compiles state and federal information on the total 
number of persons in prison at the end of the year, their sex distribution and, 
since 1978, their race distribution. 

o An annual national census of IIprison admissions," begun in 1926 and repeated 
every year thereafter, compiles state and federal information on the total 
number of persons admitted to prison throughout the year, the type of 
admission and, for many years, their sex, race, offense and sentence-length 
distri butions. . 

o An annual national census of IIprison releases," begun in 1926 and repeated 
ev\:ry year thereafter, compUes state and federal information on the total 
number released from prison throughout the year, the type of release and, for 
many years, their sex, race, and offense distributions. 

o A national sample survey of state prison inmates, first conducted in 1974 
and repeated in 1979 and 1986, \.!ollects, through lengthy interviews, detailed 
information on individual inmates in prison on a given day, including 
information on each inmate's prison sentence, and each inmate's social and 
criminal backgrounds. 

o An annual census of participating states, first conducted from 1974 to 1982 
under the name IINPS 2/3," and conducted thereafter in a re:organized program 
'Jnder the name "National Corrections Reporting Program," compiles offense, 
sentence-length, time-served, and social and demographic information on each 
inmate admitted to prison, or released from prison, or admitted to parole or 
released from parole. 

This paper drs ws on these censuses and surveys to d~scrjbe majo'r national trends in , 
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prison populations. The paper is organized around five topics: prison population size; 
prison admissions and releases; capital punishment; prison staffing; and, demographic 
composition of prisons. 

Trends in the size of the prison population 

Historically, the size of the prison population has been measured by the number of 
persons in prison on a given day. This measure is called "prisoners present," traditionally 
defined as the total number of sentenced felons in prison custody on December 31 of the 
year. Statistics on prisoners present constitute the data for describing trends in the size 
of the prison population. 

1. Trends in the size of the federal prison population as a percentage of the total prison 
population 

The prison population has two components: a state prison population, and a federal 
prison population (table 1 shows details of each). The federal prison population as a 
percentage of the total popula tion has not remained constant since 1925: 

Record high percentage of federal prisoners. (table 2) From 1925 to 1945, the 
prevalence of federal prisoners increased, reaching its all-time high level of 
1496 in 1945. 

• 

Record low percentage of federal prisoners. (table 2) From 1945 to 1982, the 
prevalence of federal prisoners steadily declined, reaching its all-time low 
level of 5.696 in 1982. Since 1982, the prevalence of federal prisoners has been • 
growing. 

2. Trends in the number of persons in prison 

Record number of persons in prison. (table 3) From 1925 to 1974 the record 
high prison population was in 1961, when 220,149 persons were in prison. The 
record wa.s broken in 1975, when the prison population reached 240,593. Every 
year since 1975 has set a new record high. To date, the 1986 prison population· 
of 503,794 is the highest number ever recorded. It nearly equhls the population 
of Alaska (1986 population 534,000), or Vermont (1986 population 541,000), or 
Wyoming (1986 population 507,000). 

Record imprisonment rate. (table 3) From 1925 to 1980 the record high 
imprisonment rate (historically defined as the number of persons in prison per 
100,000 population) was in 1939, when there were 137 prisoners per 100,000 
population. The record was broken in 1981, with a rate of 150 per 100,000 
population. Every year since 1981 has been a record-breaking year in terms of 
the imprisonment rate. To date, the highest imprisonment rate ever recorded 
is the 1986 rate of 209 prisoners per 100,000 population. 

3. Trends in year-to-year changes in the size of the prison population 

Record year-to-year numerical increase. (table 3) The largest numerical 
increase in the prison population ever recorded was from 1981 to 1982, when 
the prison population grew by 41,060 prisoners. At that rate, the equivalent of 
a new thousand-bed prison would have to be built nearly every week just to • 
keep up with prison population growth. 
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Record year-to-year percentage increase. (table 3) Over the past 62 years, 
prison populations have typically increased from one year to the next. The 
average year-to-year change has been a 2,,996 increase. The largest year-to­
year percentage increases ever recorded have all occurred in the past twelve 
years. The largest year-to-year increase ever recorded was from 1980 to 1981, 
when the prison population increased 12.9%; the second largest, 11.996, was 
from 1981 to 1982; the third largest, 1096, was from 1974 to 1975. 

Record year-to-year percentage decrease. (table 3) 'rhe largest yeflr-to-year 
percentage decrease ever recorded was from 1941 to 1942, when the prison 
population declined 9.196; the second Lugest decline, from 1942 to 1943, was 
8.696; the third largest decline, from 1965 to 1966, was 5.396. . ~ 

Trends in Admissions and Releases 

Prisoner movements in a.nd out of institutions during a given year directly affect the 
number of "prisoners present" at the end of each year. If more persons are admitted than 
are discharged, for example, the year-end count will be higher than at the end of the 
preceding year. Conversely, if releases outpace admissions, the end of year count of 
prisoners present will be lower than the preceding end-of-year figure. 

Admission movements are largely a function of two distinct methods of prison 
entry: Commitments from a court, and returns to prison as a result of violating the 
requirements of an earlier conditional release. Releases, on the other hand, are a 
function of length of stay---a determination which may be made in different ways 
depending upon the type of sentencing and release procedures used. 

Historical data from National Prisoner Statistics are available for many years 
between 1926 and 1986 on each of the items discussed both at the national-level and for 
most of the jurisdictions. In recent years, particularly since 1983, a strong emphasis has 
been placed upon obtaining detailed individual-level information on each person admitted 
to or released from a prison in the U.S. 

1 •. Trends in the ratio of prison admissions to prison releases 

Over the 55 years for which data are available between 1926 and 1986, admissions have 
exceeded releases 43 times and releases have exceeded admissions only 12 times (table 
4). 

Record high ratio. (table 4) In every year between 1974 and 1986, admissions 
exceeded releases. In 1982, the number of admissions relative to the number 
of releases reached a record high of 123 admissions for each 100 prisoners 
released resulting in a net gain of more than 42,000 inmates. 

Record low fatio. (table 4) Since 1926, there have been essentially two 
periods in which fewer persons were admitted to prisons than were released. 
In each year between 1940 and 1944, there were more releases than admissions 
with 8 record low I'atio reached in 1943-83 admissions for each 100 
released. The second period occurred during the 1960's-in 1966, for example, 
there were 92 admissions for each 100 released. 

Rate of turnover is a second method for examining the relationship among prisoners 
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pr'esent, admissions, and releases over time. By taking the number of prisoners present 
at the beginning of a year and adding the number of new admissions during the year, the 
total number of prisoners handled can be calculated. Releases as a percentage of the 
total number handled would indicate the turnover rate. Generally, as can be seen in 
table 5, approxi mately one-third of the prisoners handled exit prison each year. 

Record high turnover rate. (table 5) Over the period 1960 to 1967, the 
turnover rate steadily increased reaching a record high 41.596 in 1967. Such 
rates of turnover would help to further illustrate how releases outpaced 
admissions during the same period. 

Record low turnover rate. (table 5) The lowest, (29.396) turnover rate 
occurred in 1929. In recent years, 1982, a record growth year, reflected the 
lowest turnover rate since 1939. 

2. Trends in prison admissions 

The two principal sources of admissions to prison, court commitments and returned 
conditional release violator, have reflected changes over the 60 years for which such 
data are available for State and federal prisons. Historically court commitments have 
always accounted for a higher percentage of those admitted than returned violators. 

Record high percentage of court commitments. (table 6) From 1926 to 1940 
court commitments were 9096 or more of those aomitted to prison by these 
two methods with 1927 the record high ~ear (95.296 of admissions). 

Record low percentage of court commitments. (table 6) Since the early 
197 D's, court com rnitments have been accounting for a decreasing share of 
prison admissions; in 1986 a record low 74.796 of admissions were new court 
commitments. Comparing 1980 and 1986, the number of admissions from 
courts grew by 5696 compared to 15396 growth in the number of conditional 
release violators entering prison. 

Percentage of court commitments declines in recent years. (table 7) For the 
recent period (1978-86), the source for increased violators is largely the return 
to prison of persons who had exited prison by other than a parole board 
decision (other conditional release violators are by and large persons who 
received a mandatory release under a determinate sentence). 

Although new court commitments represent a declining percentage of admissions, 
the absolute number of prison entries from courts as well as the per capita rate of 
commitment have been generally increasing in recent years (table 8) 

Record high rate of court commitment. (table 8) Per capita rates of 
commitment (admissions from courts per 100,000 adults in the resident 
population) reached their highest level in 1986 with more than 200,000 court 
commitments for a rate of 114 per 100,000 adult residents. 

Record low rate of court commitment. (table 8) The lowest per capita fate of 
court commitment was recorded in 1944-37 admissions per 100,000 adult 
residents--after a steady decline which began in 1941. 

Historical data on the most serious offense for which persons were admitted to 
prison is available for each year between 1926 and 1950 and for o'nly a few scattered 
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years after that through 1984 and generally is limited to only those admitted as new 
court commitments. Table 9 displays the offense distribution for the most frequently 
observed crimes at admission. 

Record high percentage of violent admissions. (table 9) Violent admissions as 
Ii percentage of admissions reached their peak of 3796 in 1943 and in 1970, two 
periods characterized by generally low rates of commitment and releases 
exceeding admissions. This would generally suggest greater selectivity in the 
use of prison by reducing the number and percentage of non-violent offenders 
entering prison. 

Record low percentage of violent admissions. (table 9) By contrast, in 1960 
about 2796 of admissions had been convicted of a violent offense. The non­
violent admiss~,jns that year were largely affected by the record percentage of 
burglary admissions, 27.896. In recent years, such offenses are forgery, fraud, 
embezzlement, larceny, and auto theft account for a lesser share of admissions 
than in earlier years, partly due to the growing percentage of drug offenders 
admitted. 

3. Trends in prison releases 

There are three principal methods by which offenders leave prison: parole, other 
conditional release, and expiration of term. Parole is a discretionary decision by an 
authorized board to discharge an offender into the community under specific rules or 
conditions based upon the board1s view of how much incarceration time was appropriate 
for the offense and the offender'S criminal history. Other conditional releases consist, 
for the most part, of persons discharged from prison as a result of good time credited 
against their sentence (called mandatory release) or as a result of a court-ordered 
probation sentence (sometimes called shock probation) after a brief institutional study. 
Both mandatory releases and probation releases are, like parolees, under conditional 
supervision in the community for the balance of their sentence. By contrast, an 
expiration of term discharge is an unconditional release which occurs after full service of 
a sentence. 

Over the years for which data are available between 1926 and 1986, discretionary 
parole board release accounted for half or more of all releases in 46 of the 55 years (see 
table 10). Data for recent years, however, indicate that after growth in the use of parole 
extending from the mid-50's to the late 701s, other forms of conditional release, most 
notably mandatory release, are playing a Significantly greater role with respect to 
discharges. Although there has been a substantial decline in the use of unconditional 
release (largely expiration of term but also including a small number of pardons and 
commutations), over the last ten years the percentage of such releases has been stable. 

Record high percentage of releases by parole. (table 10) The year 1977 
marked the highest ever usage of d!scretionary parole release-7296 of all 
releases that year were by a parole board decision. 

Record low percentage of releases by parole. (table 10) In 1940, 4296 of all 
releases were by a parole board decision, about equal to the use of parole 
observed in 1985 and 1986. 

Parole releases decline in recent years. (table 11) Table 11 focuses on the 
method of release observed over the period 1977-86. During these years, 
release methods shifted away from parole to greater reliance on mandatory , 
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release thereby increasing the significance of both sentence length and good­
ttime credits in relation to the actua.l amount of time-served prior to 
discharge. In addition, though parole use has been declining, there is little 
evidence that such a decline has affected the use of unconditional release. 

4. Trends in time served (table 12) 

Time-served is a difficult measure to track over time since many factors may influence 
it. For example, recent data seem to indicate that time-served is generally shorter now 
than in the past. This, however, may be a function of lengthier credits for jail time spent 
prior to trial than in earlier years. Alternatively, the recent crowding problems in 
prisons resulting in court-ordered releases, sentence rollbacks, and emergency releases 
may very well have shortened the actual time offenders serve. Yet a third possible 
explanation is that the growth in the per capita commitment rate reflects greater use of 
prison for perhaps a larger share of offenders with shorter sentences--a widening of the 
net explanation. Finally, the composition of first-time and recidivist offenders will 
affect the time to discharge--- data for 1983 indicate that for a similar crime, a 
recidivist will serve an average of 1296 longer than a first-timer. For these reasons, it is 
not appropriate to identify record years for time served. 

Trends in capital punishment (table 13) 

Table 13 presents the available counts of admissions, executions, and year-end prisoners 
present for death sentences for the years 1930 to 1986. As can be seen, no executions 
were conducted between 1968 and 1976. 

Record high number of death sentences. (table 13) During 1975, a record of 
322 death sentences were imposed. 

Record high number of executions. (table 13) The 199 executions carried out 
in 1935 were the most to occur in any year between 1930 and 1986. 

Record high number of prisoners under a sentence of death. (table 13) At the 
end of 1986, a record high 1,781 persons were under sentence of death. 

Trends in the number of prison employees (table 14) 

Table 14 depicts for selected years the ratio of inmates to staff in state prison 
facilities. As can be seen, substantial increases have occurred in the number of staff 
relative to inmates. It is interesting to note that between 1979 and 1984, the rapid 
growth of the inmate population (4596) was matched by identical growth in the total 
number of employees. In fact, the growth in the number of custodial staff actually 
exceeded the growth in the number of inmates resulting in a decline from 4.6 inmates per 
correctional officer to 4.1 between 1979 and 1984. 

Trends ill the demographic composition of prisons 

1. Trends in the sex clomposition of prisons 

• 

• 

The annual census of prisoners present is the most complete source of historical data on • 
trends in the sex composition of prisons. 
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Record high percentage of females. (table 15) From 1925 to 1985, the 
prevalence of females in the prison population reached its highest level in 
1944, when females were 4.6% of the prison population. This same level was 
reached in 1986. 

Record low percentage of females. (table 15) The prevalence of females in 
the prison population was at its lowest level in 1970 and in 1973, when 2.996 
was female. Since the early 1970s, a trend has emerged, with females 
becoming an increasingly larger percentage of the prison population. 

Record imprisonment rates of males and females. (table 16) From 1925 to 
1939, the highest imprisonment rates ever recorded for males or females was 
in 1939. The record-high ra~es of 1939 were not broken until 1980 for males 
and 1981 for females. Each subsequent year has been record-breaking. In 
1986, the most recent year for which comparable data are available, the male 
imprisonment rate reached its all time high at.409 male prisoners per 100,000 
male population; the female imprisonment rate reached its all time high at 19 
per 100,000 females. 

2. Trends in the race composition of prisons 

The census of prison admissions is the most complete source of historical data on the 
race composition of prisons. These statistics were regularly collected and published from 
1926 through 1950. Thereafter, data on race were collected sporadically and the source 
of the data varied as well. The census of prison admissions was the source until 1974, 
when "NPS 2/3" and, later l the "National Corrections Reporting Program," became the 
sole source of data on the race composition of prison admissions. The race statistics 
known to exist reveal the following: 

Record high percentage of blacks. (table 18) In 1926, when race statistics 
were first collected, blacks were 21 % of all persons admitted to prison. Since 
then, the black percentage has steadily grown. By 1981, it had doubled to 4296 
of all persons admitted to prison. From 1926 to 1983 the highest percentage 
ever record of blacks among persons admitted to prison was 4596 in 1982. 

Two other sources of race data on prisons are the annual census of prisoners present and 
the prison inmate survey. The census of prisoners present began compiling statistics on 
the race composition of prisons in 1978. Continuous statistics on the race composition of 
prisoners present now exist frem 1978 to the present. The only source of more detailed 
demographic data on the prison population is the prison inmate survey. The survey 
involves lengthy interviews with randomly selected inmates of state prisons. More than 1 
out of every 35 inmates throughout the nation is interviewed in the survey. To date, 
three inmate surveys have been conducted: in 1974, 1979, and 1986. 

The census of prisoners present, conducted from 1978 to 1982, and the 1974 and 1979 
inmate surveys formed the basis for a detailed report on the racial distribution of prison 
popula tions. Highlights from the report, titled "The Prevalence of Imprisonment" (N CJ-
93675, July 1985), follow. The highlights pertain to imprisonment levels in the late 
1970'5 and early 1980's, not to the higher levels observed since then. They nevertheless 
provide approximate measures of the level of imprisonment today. 

Percentage of population in prison on any given day: details on sex and race • 
More than 1 in every 49 adult black males in the United States is in a state 
prison on any given day. This compares to 1 in every 376 white males, 1 in 
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every 1,220 black females, and 1 in every 10,000 adult white females. 

Percentage of population in prison on any given day: details on age. race. and 
~. On a given day, more than 1 in every 33 black ma1es in his twenties (i.e., 
ages 20 to 29) is in a sta te prison. This compares to 1 in every 244 white 
males, 1 in every 806 black females, and 1 in every 6,250 white females. 

Percentage of population ever in prison At current imprisonment rates, nearly 
1 in every 5 black males born in the United States today will serve a prison 
sentence at some period in his lifetime. This compares to 1 in every 30 white 
males, 1 in every 66 black females, and 1 in every 498 white females. 

One explanation given for the growing prevalence of blacks in prison is pervasive 
racism by the criminal justice system. An alternative explanation given is high rates of 
offending by black5. Two studies using state prison statistics to investigate these 
explanations are Blumstein's liOn the racial disproportionality of United States' prison 
populations" (1982) and Langan's "Racism on trial: new evidence to explain the racial 
composition of prisons in the United States" (1985). 

Blumstein (1982). Blumstein compared the race distribution of persons arrested by 
the police with the race distribution of persons in state prisons on a given day. He found 
a close correspondence between the two: 

Blacks were 43% of persons arrested in 1974 and 4896 of persons in prison that 
year. 

Blacks were 4496 of persons arrested in 1978 and 49% of persons in prison in 
1979. 

Langan (1985). Blumstein's use of arrest data as a measure of criminal involvement 
raises the question of whethe:o race percentages in police statistics might be the product 
of racially discriminatory practices in criminal justice administration. Using statistics 
supplied by the police as a measure of criminal involvement could prove misleading if, as 
some critics suggest, police over-arrest blacks. 

Ideally, the race distribution of the prison population should be compared to the 
race distribution of all offenders, not just those offenders who are arrested by the 
police. Langar:::. (.tudy used data to conduct such a comparison. The data were from the 
National Crime Survey, in which representative samples of the general population are 
interviewed and asked about victimizations they ma.y have suffered during a specific 
period. In these surveys, people are asked about all victimizations, regardless of whether 
or not they reported them to the police. The survey covers the rnost serious crirnes that 
comprise the bulk of the prison population: rape, robbery, aggravated assault, burglary, 
larceny, and motor vehicle theft. 

Langan's analysis of the National Crirne Survey focused on crime victims' 
descriptions of their offender's race. He compared the race distribution of offenders 
described by their crime victims with the race distribution of persons admitte~ to 
prison. Langan found a close correspcmdence between the two: 

In 1973, blacks were 4896 of offenders described by their crime victims and 
4996 of pe,rsons admitted to state prisons. 

In 1979, blacks were 4496 of offenders described by their crime victims and . 

• 

• 

• 
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4896 of persons admitted to state prisons. 

In 1982, blacks were 4596 of offenders described by their crime victims and 
4996 of offenders admitted to state prisons. 

Together, the Blumstein and Langan studies indicate that comparativ\~ly high rates of 
offending by blacks, not racial discrimination against blacks by the criminal justice 
system, explain why blacks now comprise nearly nalf of all persons going to prison in the 
United States. 

Conclusions 
., 

The task of collecting correctional sta'dstics has continued to evolve over the 60 years in 
which the federal government has been involved. Statistical series have been added 
covering probation, parole, local jails, and recidivism. Correctional practiees, too, are 
more varied reflecting changes in how punishment is operationalized j;.~\~ administered. 

Two main purposes, however, underlie all these statistics---measurement of temporal and 
spatial variation. Temporal variation describes how much things have changed over time 
and how today compares to the past. For example, 

o Prison populations have reached record highs both in absolute numbers and 
per capita rates; 
o Courts are now committing offenders to prison at per capita rates nearly 
double those rates observed over most of the 60 year series; 
o Admissions of conditional release violators are growing at a faster rate than 
court commitments; 
o Discharge from prison is increasingly the resU::': :')f sentence imposed minus 
good-time credit and decreasingly the result of parole boards deciding how 
much time a prisoner serves; 
o Offenders under a death sentence have been growing at a faster rate than 
prisoners, in general---since 1980, the number of death row prisoners has 
grown 156% compared to growth of 6696 among all prisoners. 
o Females have been incre&sing in recent years as a percentage of the prison 
population; and 
o Blacks as a percentage of the prison population have steadily grown uver the 
more than 60 years of compiling race statistics; today blacks are nearly half of 
the prison population. 

Spatial variation, or the measurement of differences ecross jurisdictions, can be 
addressed from "National Prisoner Statistics," as well. For example, since 1980, Western 
States have experienced the most rapid rate of population growth, increasing nearly 
11696, largely led by Alaska (19296 increase), California (14896 increase), Nevada (14596), 
and Ha waii (14496 increase). By contrast, prison populations in Southern States have 
grown more slowly over the samp. period, increasing by 46%. Even given these 
differences in grow'Ch, Southern States in 1986 evidence a per c;..pita prison population 
25% larger than the Western Ststes. Southern States account for 4396 of all State 
prisoners but about 3496 of adult residents of the U.S. 

Measures of temporal and spatial variation supply important indicators of how well or 
how poorly sanctioning objectives coincide with practice. The public, legislators and 
agency officials have a need to evaluate contemporary practices against both the 
historical record and in relation to other jurisdictions. Frequently, such information is 
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used by state budget or legislative officials, for example, to determine whether more 
housing space or additional staff are required. Jurisdictions have a need to compare 
them$elves against one another and against a national average and to assese how much 
progress or change has occurred over time. 

The federal government plays the important role of setting uniform data collection 
procedures, gathering the data, and giving the data wide dissemination. It creates a level 
of consistency in the measurement process that enhances the value of the data for 
temporal and spatial comparisons. As the central gatherer of correctional data, it 
provides a service that would not otherwise exist. The value of the data to the States 
and the Nation is what has been the driving force behind the more than GO-year history of 
"National Prlsoner Statistics." 

• 

• 

• 



Table 1. Prisoners present in state and federal prisons, 1926-86. 

1986 1985 1984 1983 1982 1981 1980 

• U.S. Totals 503,794 464,804 429,050 405,501 385,343 344,283 304,692 
Federal Totals 33,135 29,215 24,805 23,836 21,630 21,311 19,025 
State Totals 470,659 435,589 404,245 381,665 363,713 322,972 285,667 

Northeast 

Connecticut 3,990 3,955 3,665 3,508 3,004 2,770 2,469 
Maine 1,136 916 802 790 729 667 541 
J\lassa c huse tts 5,396 5,160 4,738 4,372 4,238 3,791 3,032 
New Hampshire 723 630 521 434 431 351 299 
New Jersey 12,017 11,328 10,345 9,092 7,970 6,846 5,561 
New York 38,647 35,346 33,782 30,924 28,501 25,494 21,639 
Pennsylvania 15,174 14,132 13,004 11,691 10,466 9,292 8,130 
Rhode Island 1,015 966 888 867 785 688 601 
Vermont 430 417 .. " 361 390 390 361 326 

Midwest 

Illinois 19,456 18,279 16,912 15,364 .13,551 13,669 10,451 
Indiana 9,963 9,615 9,063 8,973 8,295 7,559 6,281 
Iowa 2,777 2,832 2,836 2,814 2,829 2,670 2,435 
J{ansas 5,257 4,565 4,130 3,620 3,015 2,800 2,431 
Tijichigan 20,742 17,755 14,604 14,510 14,913 15,157 15,124 
j\jinnesota 2.515 2,495 2.331 2,235 2,197 1,909 1,884 
Missouri 10,309 9,780 8;685 8,026 7,422 6,489 5,726 
Nebraska 1,919 1,753 1,582 1,554 1,560 1,480 1,389 
]"-;orth Dakota 381 395 389 362 305 238 264 
Ohio 19,930 18,776 16,993 16,416 17,147 14,796 13,138 
South Dakota 1,111 998 893 812 758 665 625 
\\"isconsin 5,535 5,220 4,845 4,226 4,441 4,249 3,788 • South 

Alabama 11,129 10,449 9,824 8,687 7,565 5,827 4,489 
Arkansas 4,5i8 4,504 4,346 4,128 3,747 3,214 2,805 
Delaware 1,808 1,541 1,340 1,392 1,260 984 967 
Florida 31,G32 28,054 26,751 25 y293 26,892 22,898 19,!l4!i 
Georgia 16!291 15,115 14,596 14,935 14,038 12,377 11,922 
j{entuekv 5,282 4,956 4,710 4,641 3,915 3,993 3,588 
Louisiana 11,131 10,977 10.685 10,516 9,436 8,577 7,622 
J\laryland 12,444 12,183 12,316 11 ,854 10,968 8,841 7,454 
Mississippi 5,474 5,364 4,766 4,542 4,412 3,412 2,690 
North Carolina 16,373 16,007 15,219 14,257 15,349 14,754 14,456 
Oklahoma 7,604 7,108 6,960 7,025 6,054 4,950 4,544 
South Carolina 9,781 9,202 8,316 8,225 8,048 7,185 6,683 
Tennessee 7,182 6,943 7,227 7,876 7,683 7,678 6,844 
Texas 38,534 37,532 36,682 35,259 36,149 31,502 29,892 
Virginia 11,166 10,778 9,784 9,197 9,203 8,460 8,231 
Dist. of Columbia 4,787 4,604 3,718 3,465 3,351 2,932 2,719 
West Virginia L482 1,725 1,579 1,609 1,547 1,565 1,257 

West 

Alaska 1,293 1,250 1,052 808 608 510 381 
Arizona 9,038 8,273 7,646 6,743 5,809 4,780 3,597 
California 57,725 48,279 41,652 38,025 33,583 27,913 23,264 
Colorado 3,808 3,369 3,230 3,242 • 3,037 2,743 2,596 
Hawaii 1,422 1,317 1,244 977 804 680 544 
Idaho 1,418 1,317 1,185 1,123 990 903 672 
Montana 1,087 1,096 826 781 810 734 691 

• Nevada 4,425 3,774 3,430 3,068 2,546 2,075 1,815 
New Mexico 2,198 2,028 1,814 1,629 1,433 . 1,305 925 
Oregon 4,001 3,714 3,439 3,318 3,867, 3,284 3,195 
UtRh 1,814 1,623 1,491 1,191 1,117 1,051 916 
Washington 6,509 6,468 6,342 6,198 5,861 5,294 4,339 
Wyoming 820 726 706 681 684 610 -490 



]979 ] 97 8 1977 1976 1975 1974 1973 

U.s. Totals 29],6] ° 284,149 276,]57 262,833 240,593 218,466 204,211 
Fede:al Totals 20,3] 5 23,973 28,650 26,980 24,131 22,361 22,815 
Sta te Totals 271,295 260,176 247,507 235,853 216,462 196,105 181,396 

Northeast • Connccticut 2,062 1,804 1,647 1,923 1,849 1,464 1,663 
Maine 561 559 655 61O 643 527 453 
Massachusetts 2,707 2,69~ 2,789 2,651 2,242 2,226 1,981 
New Hampshire 285 244 219 248 250 219 277 
New Jersey 5,539 5,422 5,386 5,618 5,682 5,219 5,357 
New York 20,895 20,190 19,367 17,705 16,071 14,329 12,945 
Pennsylvania 7,325 'l,320 6,873 6,656 5,982 6,732 6,515 
Rhode Island 541 508 524 490 408 435 404 
Vermont 285 322 279 279 244 242 188 

Miowest 

Illinois ] 0,743 10,] 59 10,87 ] 9,739 7,86] 6,667 5,600 
Indiana 5,27 ° 4,394 "4,250 4,203 3,897 3,051 3,357 
Iowa 2,069 1,937 2,030 1,891 1,786 1,476 1,402 
Eansas 2,171 2,284 2,246 2,078 1,685 1,421 1,354 
Michigan 15,002 14,944 13,824 12,465 10,852 8,630 7,874 
Minnesota 1,984 1,837 1,755 1,624 1,685 1,372 1,402 
Missouri 5,279 5,637 5,302 4,997 4,371 3,764 3,767 
Nebraska 1,126 1,218 1,284 1,304 1,251 1,040 1,006 
North Dakota 199 198 194 162 173 129 155 
Ohio 13,360 13,] 07 12,846 12,525 11,421 9,326 7,717 
South Dakota 55 ° 520 519 478 338 250 236 
Wisconsin 3,677 3,432 3,347 3,299 2,992 2,587 2,147 

South 

Alabama 4,028 4,242 2,919 3,032 4,420 4,259 3,693 
Arkansas 2,783 2,510 2,386 2,431 2,162 1,938 1,679 
Delaware 1,012 823 695 684 582 436 325 • Florida J 8,907 20,188 18,917 17,793 15,315 11,217 10,376 
Georgia 11,666 10,833 11,243 11,025 10,421 9,289 8,310 
Kentucky 3,691 3,390 3,66 ] 3,657 3,246 3,051 2,954 
Louisiana 6,746 6,101 5,951 4,696 4,758 4,779 4,033 
Marylan~ 7,468 7,572 7,137 7,9] 2 6,965 6,2·17 5,799 
Mississippi 2,077 1,779 1,585 1,936 2,422 2,127 1,738 
North Carojina 13,46] 12,268 12,769 11,570 10,993 10,932 9,641 
Oklahoma 4,250 4,186 3,609 3,736 3,133 2,896 3,187 
South Carolina 7,0] 6 6,922 6,041 6,433 5,600 4,318 3,489 
Tennessee 6,629 5,835 5,480 4,817 4,561 3,771 3,454 
Texas .26,522 24,575 22,517 20,717 18,937 16,833 17,238 
Virginia 7,920 7,589 7,143 6,030 5,497 5,032 5,100 
Dist. of Columbia 2,599 2,530 2,237 2,283 2,302 2,072 2,331 
West Virginia 1,251 1,237 1,250 1,27S 1,271 989 1,086 

West 

Alaska 364 333 293 255 207 175 174 
Arizona 3,315 3,206 2,982 2,850 2,647 . ~,101 1,691 
California 21,260 19,550 17,338 18,113 17,296 21,897 19,794 
Colorado 2,521 2,452 2,311 2,239 2,039 1~968 1,894 
Hawaii 476 420 374 327 336 309 295 
Idaho 810 795 752 682 580 525 426 
Montana 677 633 617 551 429 336 316 
Nevada 1,656 1,353 1,184 961 848 801 748 
New Mexico 1,441 1,459 1,489 1,220 999 902 726 
Oregon 3,244 2,838 2,924 2,821 2,480 1,993 1,670 
Utah 935 872 824 748 657 548 519 
Washington 4,463 4,524 4,272 3,771 3,369 2,989 2,632 
Wyoming 477 432 400 340 307 269 278 • 



1972 1971 1970 1969 1968 1967 1966 

U.s. Totals 196,092 198,061 196,441 197,136 187,274 194,896 199,654 
Federal Totals 2],7]3 20,948 20,038 19,623 19,7 ° 3 19,579 19,245 

• Slate Totals 174,379 177,113 176,403 177,513 167,571 175,317 180,409 

Northeast 

Connecticut 1,818 1,938 1,568 1,630 1,444 1,587 1,599 
Maine 473 454 516 561 598 592 605 
Massachusetts 1,856 2,203 2,053 1,966 1,912 1,824 1,829 
New Hampshire 240 213 244 215 224 222 205 
New Jersey 5,279 5,272 5,704 5,382 5,065 4,614 4,912 
New York 11,693 11,928 12,059 12,452 12,781 14,085 15,760 
Pennsylvania 6,245 5,315 6,289 5,780 5,519 5,674 6,519 
Rhode Island 34 ° 378 350 329 
Vermont 139 212 162 170 226 220 233 

Midwest 

Illinois 5,630 5,854 .,6,381 7,131 6,886 7,041 7,491 
Indiana 3,847 4,358 4,137 4,243 4,057 3,884 3,907 
Iowa 1,306 ] ,540 1,747 1,732 1,747 1,830 1,885 
Kansas 1,642 2,017 1,902 1,980 . 2,185 2,289 2,444 
Michigan 8,471 9,547 9,079 8,049 7,743 7,037 6,754-
Minnesota 1,337 1,553 1,585 1,605 1,632 1,652 1,620 
Missouri 3,533 3,614 3,413 3,242 3,245 3,263 3,447 
Nebraska 953 1,040 1,001 937 950 971 1,027 
North Dakota 179 132 147 161 156 182 199 
Ohio 8,276 9,063 9,185 9,567 10,189 10,323 10,694 
South Dakota 344 388 391 ~80 446 489 555 
Wisconsin 2,036 2,493 2,973 2,768 2,172 2,607 2,709 

South 

Alabama 3,632 3,823 3,790 4,140 4,017 3,881 4,056 

• Arkansas 1,619 1,658 1,651 1,864 
Delaware 279 186 596 555 308 270 
Florida 10,382 9,653 9,] 87 8,512 7,946 7,261 6,972 
Georg-ia 8,225 6,777 5,113 5,084 5,175 5,300 5,385 
Kentucky 2.941 3,060 2,849 3,314 2,864 2,834 2,932 
Louisiana 3,421 4,159 4,196 4,170 4,237 4,112 4,068 
1\1 ury lu lid [i, [i7 8 4,0[i0 [i, J 86 [i,356 5,096 5,083 5, J 17 
~~jssissippi 1,879 1,841 1,730 1,700 1,.544 1,667 1,829 
North Carolina 8,263 7,795 5,969 5,856 5,516 5,297 
Oidahoma 3,667 3,729 3,640 3,230 2,893 2,756 2,776 
South Carolina 3,197 3,066 2,726 2,506 2,331 2,337 2,248 
Tennessee 3,329 3,454 3,268 3,148 2,999 2,980 2,968 
Texas 15,709 15,989 14,331 14~014 12,215 12,313 12,392 
Virginia 4,946 4,981 4,648 4,407 4,126 4,033 4,220 
Dist. of Columbia 2,500 2,600 1,423 1,504 1,466 1,268 1,542 
West Virginia 1,058 1,063 938 1,001 1,124 1,208 1,189 

West 

Alaska 183 191 
Arizona 1,529 1,401 1,461 1,714 1,692 . 1,596 1,627 
California 16,970 17,474 25,033 27,535 28,435 27,741 27,467 
Colorado 1,925 1,957 2,066 2,107 2,338 2,514 2,540 
Hawaii 300 254 228 256 296 364 423 
Idaho 377 362 411 348 328 391 477 
Montana 283 250 260 372 466 521 548 
Nevada 646 635 690 665 645 608 651 
New Mexico 597 642 742 857 850 892 912 
Oregon 1,856 2,0"- 1,800 1,712 1,815 1,803 1,880 
Utah 581 590 491 488 640 651 659 

• Washington 2,608 2,782 2,864 2,765 2,599 2,738 3,098 
Wyoming 262 263 231 246 257 254 279 



1965 1964 1963 1962 1961 1960 1959 

U.s. Totals 210,895 214,336 217,283 218,830 220,149 212,953 208,105 
Federal Totals 21,040 21,709 23,128 23,944 23,696 23,218 22,492 
Slate Totals 189,855 192,627 194,155 194,886 196,453 189,735 185,613 

Northeast • Connecticut 1,642 1,716 1,652 1,653 1,639 1,497 1,500 
Maine 695 719 723 728 766 750 696 
Massachusetts 1,929 1,980 2,046 1,947 1,978 1,920 1,913 
New Ha mpshire 205 198 210 164 191 180 147 
New Jersey 4,839 4,614 4,594 4,573 4,572 4,284 4,101 
New York 17,504 17,658 17,906 17,637 17,569 17,207 16,904 
Pennsylvania 7,116 7,667 7,804 8,160 8,047 7,802 7,924 
Rhode Island 310 278 266 249 262 255 274 
Vermont 263 290 289 316 319 269 315 

Midwest 

Illinois 8,306 8,754 ,8,855 8,928 9,611 9,064 8,660 
Inclinnn 4,486 4,797 4,836 5,085 5,372 5,429 5,268 
Iowa 2,178 2,256 2,291 2,406 2,418 2,204 2,212 
}\ a nsas 2,791 2,825 2,893 2,875 2,627 2,313 2,248 
Michigan 7,342 8,028 8,264 8,338 '9,197 9,550 9,622 
Minnesota 1,772 1,863 1,720 1,883 2,016 2,059 2,137 
Missouri 3,517 3,529 3,816 4,056 3,930 3,698 3,614 
Nebraska 1,151 1,323 1,411 1,316 1,328 1,269 1,237 
North Dakota 208 240 235 235 228 248 ' 270 
Ohio 11,374 11,861 11,644 11,513 11,155 11,111 11,448 
South Dakota 571 525 556 544 571 526 561 
Wisconsin 2,830 2,844 2,811 2,887 2,953 2,784 2,640 

South 

Alabama 4,377 4,586 5,083 5,521 5,540 5,369 5,449 
Arkansas 1,970 1,992 2,000 2,066 2,076 2,016 1,S11-
Delaware 315 281 208 206 240 226 232 • Fiorida 6,995 6,725 6,751 7,599 7,615 7,084 6,802 
Georgia 5,966 7,309 7,350 7,051 6,851 6,985 6,963 
Kentucky 2,813 3,030 3,025 3,381 3,703 3,603 3,430 
Louisiana 3,844 3,564 3,961 4,058 3,828 3,749 3,561 
Maryland 5,467 5,453 5,164 5,615 5,745 5,316 5,010 
Mississippi 2,019 2,056 2,121 2,179 2,068 1,975 2,057 
North Carolina 6,029 4,888 4,950 5,409 5,875 5,977 5,949 
Oklahoma 2,829 2,808 2,776 2,671 2,693 2,679 2,706 
South Carolina 2,323 2,306 2,347 2,281 2,144 2,080 2,131 
Tennessee 3,213 3,187 3,246 3,167 3,144 3,134 2,914 
Texas 12,854 12,278 12,084 12,203 11,890 11,308 11,123 
".1rginia 4,553 4,873 5,103 5,308 5,734 5,775 5,909 
Dist. of Columbia 1,604 1,653 1,841 1,890 2,059 1,958 1,990 
West Virginia 1,477 1,722 1,912 2,031 2,207 2,407 2,492 

West 

Alaska 
Arizona 1,694 1,627 1,728 1,679 1,592 , 1,516 1,493 
California 26,325 26,483 26,133 24,032 23,927 21,660 19,299 
Colorado 2,766 2,666 2,594 2,356 2,149 2,078 2,012 
Hawaii 463 504 490 536 583 558 509 
Idaho 481 476 512 516 552 549 509 
Montana 586 742 715 674 648 602 588 
Nevada 622 450 442 453 431 413 399 
New Mexico 1,002 987 1,178 1,274 1,243 1,243 1,136 
Oregon 2,000 2,056 2,061 1,915 1,799 1,710 1,552 
Utah 701 661 692 653 638 553 533 
Washington 3,202 2,960 2,539 2,341 2,401 2,455 2,876 • Wyoming 336 339 327 328 329 . 338 387 



1958 1957 1956 1955 1954 1953 1952 

U.s. TotaJs 205,643 195,256 189,565 185,780 182,901 173,579 168,233 
Federal Totals 2],549 20,4:Zo 20,134 20,088 20,003 19,363 18, ° 14 • State Totals 184,094 174,836 169,431 165,692 162,898 154,216 150,219 

Northeast 

Connecticut 1,565 1,329 1,263 1,260 1,188 1,173 1,093 
Maine 647 621 646 620 611 641 635 
Massachusetts 1,906 1,884 1,879 1,995 2,092 2,075 2,165 
New Hampshire 144 167 192 198 169 193 193 
New Jersey 3,996 3,848 3,944 3,782 3,796 3,625 3,640 
New York 17,552 17,659 17,345 17,069 16,530 16,328 16,097 
Pennsylvania 7,945 7,614 7,462 '1,342 7,205 6,636 6,812 
Rhode Island 272 253 298 305 289 257 255 
Vermont 295 248 254 285 278 280 303 

Midwest 

1I1inois 8,606 3,451 8,053 8,130 7,948 7,632 7,411 
Indiana 5,296 5,050 ., 4,632 4,462 4,459 4,504 4,610 
Iowa 2,167 2,148 2,177 2,203 2,162 2,034 2,040 
Ka nsas 2,001 1,945 1,932 1,974 2,113 2,090 1,977 
Michigan 10,334 10,138 10,071 9,547 9,571 8,912 8,732 
Minnesota 2,128 2,153 2,063 J ,964 1,985 1,848 1,775 
Missouri 3,673 3,703 3,703 3,966 3,932 3,518 3,301 
Nebraska 1,210 1,091 1,072 1,080 1,010 1,038 1,132 
North Dakota 293 241 232 228 231 209 211 
Ohio 11,365 11,257 10,679 10,483 10,146 9,482 9,250 
South Dakota 467 464 451 423 448 443 442 
Wisconsin 2,617 2,282 2,336 2,281 2,210 2,216 1,932 

South 

Alabama 5,543 5,224 5,407 5,222 5,255 4,879 4,646 

• Arkansas 1,849 1,776 1,721 1,751 1,665 1,470 1,483 
Dela ware 226 213 226 172 165 151 153 
Florida 6,374 5,668 5,107 4,830 4,343 3,878 3,894 
Georgia 6,824 6,285 5,908 5,701 5,442 5,185 4,719 
Kentucky 3,531 3,125 3,170 3,349 3,399 3,176 3,089 
Louisiana 3,636 3,363 3,220 3,026 2,842 2,532 2,456 
Maryland 5,037 5,099 5,117 4,685 4,930 4,500 4,400 
Mississippi 2,066 1 :967 2,011 2,080 1,970 1,890 2,060 
North Carolina 5,804 5,702 5,497 5,334 5,530 5,497 5,250 
Oklahoma 2,754 2,666 2,664 2,500 2,479 2,423 2,390 
South Caroli na 2,200 1,963 1,868 1,852 1,853 1,776 1,662 
Tennessee 2,712 2,657 2,713 2,723 2,706 2,474 2,601 
Texas 10,531 10,091 9,268 8,622 8,509 7,781 6,960 
Virginia 5,719 5,135 4,869 4,869 4,938 4,587 4,608 
Dist. of Columbia 2,064 1,968 2,119 1,943 1,914 1,786 1,529 
West Virginia 2,406 2,191 2,101 2,269 2,220 2,316 2,697 

West 

Alaska 
Arizona 1,392 1,238 1,118 1,:t.55 1,007 994 937 
California 19,202 16,318 15,532 15,230 14,572 13,365 12,612 
Colorado 1,972 2,006 1,912 1,800 1,783 1,597 1,520 
Hawaii 
Jdaho 587 538 526 520 511 464 450 
Montana 645 596 586 529 674 631 577 
Nevada 380 352 370 373 349 329 341 
New Mexico 1,060 888 764 724 629 628 599 
Oregon 1,524 1,400 1,557 1,552 1,516 1,591 1,508 
Utah 570 567 602 554 560 583 549 • Washington 2,623 2,422 2,468 2,443 2,438 2,331 2,224 
Wyoming 384 272 326 287 326 268 299 



1951 1950 1949 1948 1947 1946 1945 

U.s. Totals 165,680 166,165 163,749 155,977 151,304 140,079 133,649 
Federal Totals 17,395 17,134 16,868 16,328 17,146 17,622 18,638 
Sta te Totals 148,285 149,031 146,B81 139,649 134,158 122,457 115,011 

Northeast • Connecticut 1,081 1,020 1,087 1,084 1,078 1,045 1,023 
Maine 698 736 650 632 627 570 576 
Massachusetts 2,315 2,375 2,537 2,620 2,664 2,374 2,660 
New Hampshire 207 235 250 268 269 237 206 
New Jersey 4,005 3,991 4,301 4,190 3,958 3,541 3,227 
New York 15,587 15,313 15,246 14,749 14,090 12,995 12,796 
Pennsylvania 6,856 7,432 7,616 7,375 6,938 6,586 6,551 
Rhode Island 248 284 350 361 403 365 346 
Vermont 260 259 284 218 229 255 228 

Midwest 

Illinois 7,420 7,886 .... 7,922 7,784 7,820 7,478 7,263 
Indiana 4,603 4,738 4,707 4,296 3,942 3,439 3,112 
Iowa 2,081 2,084 2,104 1,990 1,824 1,695 1,673 
hansas 1,895 1,959 1,765 1,458 1,345 1,267 1,302 
Michigan 9,132 8,591 8,589 8,161 8,241 7,829 7,392 
Minnesota 1,834 1,879 1,777 1,699 1,616 1,586 1,544 
Missouri 3,252 3,400 3,209 3,155 3,161 2,922 2,749 
Nebraska 1,131 1,147 1,193 1,020 914 836 683 
North Dakota 224 235 242 244 243 240 210 
Ohio 9,132 9,128 8,835 8,261 8,134 7,264 6,735 
South Dakota 411 451 418 422 363 300 232 
Wisconsin 1,8RO 2,017 1,991 1,915 1,705 1,588 1,439 

South 

Alabama 4,416 4,454 5,036 4,679 4,432 3,948 3,646 
Arkansas 1,471 1,541 1,595 1,442 1,446 1,252 1,140 • Deja ware 161 158 157 178 189 169 153 
Florida 3,860 3,973 3,851 3,761 3,460 2,952 2,525 
Georgia 4,542 4,545 4,449 4,269 4,187 3,693 3,585 
Kentucky 2,995 3,259 3,198 2,906 2,363 2,234 2,248 
Louisiana 2,583 2,674 2,514 2,288 2,304 2,220 2,075 
Maryland 3,952 3,892 4,148 3,771 3,597 3,481 2,885 
M iss!ssippi 2,168 2,158 1,970 1,886 1,893 1,845 1,781 
North Carolina 5,223 5,004 5,144 5,016 4,907 4,438 4,258 
Oklahoma 2,430 2,401 2,297 2,229 2,224 2,122 1,909 
South Carolina 1,583 1,513 1,413 1,387 1,256 1,048 936 
Tennessee 2,683 2,780 2,715 2,665 2,637 2,380 2,232 
Texas 6,604 6,424 5,958 5,792 5,675 4,246 3,291 
Virginia 4,540 4,439 4,242 3,984 3,992 3,937 3,853 
Dist. of Columbia 1,514 1,478 1,372 1,258 1,102 1,115 1,126 
West Virginia 2,974 2,904 2,776 2,484 2,309 2,178 2,044 

West 

Alaska 
Arizona 900 878 894 964 941 784 645 
California 11,464 11,056 10,377 9,563 8,547 7,373 6,628 
Colorado 1,446 1,490 1,362 1,456 1,389 1,331 1,2H 
Hawaii 
Idaho 469 514 479 381 326 257 194 
Montana 575 595 584 464 428 361 342 
Nevada 285 240 300 251 263 278 229 
New Mexico 665 705 637 580 630 607 524 
Oregon .1,542 1,534 1,400 1,308 1,200 1,106 982 
Utah 469 562 476 485 487 409 342 
Washington 2\,151 2 j 290 2,053 1,944 2,044 1,957 2,002 • Wyoming 368 410 411 356 366 323 278 



1944 1943 1942 1941 1940 1939 1938 

U.s. Totals 132,456 137,220 150,384 165,439 173,706 179,818 160,285 
Fede~al Totals 18,139 16,113 16,623 18,465 19,26 ° 19,730 17,133 

• State Totals 114,317 121,107 133,761 146,974 154,446 160,088 143,152 

Northeast 

Connecticut 1,115 1,175 1,163 1,055 1,146 1,166 1,174 
Maine 484 441 524 605 608 666 626 
Massachusetts 2,536 2,646 2,740 2,721 2,993 3,144 3,184 
New Hampshire 210 207 242 243 262 259 269 
New Jersey 3,041 2,972 3,299 3,543 3,662 3,570 3,650 
New York 13,221 13,399 14,397 15,883 15,353 15,409 12,067 
Pennsylvania 6,621 6,68:\ 6,851 6,799 6,690 6,939 6,740 
Rhode Island 331 371 360 348 308 411 500 
Vermont 214 230 256 322 343 379 381 

Midwest 

lIli nois 7,766 8,631 .10,019 10,234 11,374 11,707 11,790 
Indiana 3,034 3,293 3,909 4,218 4,361 4,463 4,606 
Iowa 1,677 1,785 2,104 2,447 2,574 2,648 2,593 
Kansas 1,383 1,539 1,895 2,237 2,431 2,494 2,515 
Michigan 7,506 7,447 7 ,5~ 1 7,571 . 7,656 7,731 7,306 
Minnesota 1,617 1,769 2,058 2,415 2,589 2,640 2,570 
Missouri 2,758 3,040 3,473 3~949 4,208 4,652 4,706 
Nebraska 605 678 826 885 1,064 1,232 1,183 
North Dakota 2]0 216 268 319 353 318 292 
Ohio 6,672 7,008 7,442 8,260 8,758 8,840 9,310 
South Dakota 2]0 239 324 371 400 ii\39 512 
Wisconsin 1,415 1,706 1,929 2,139 2,330 2,332 2,775 

South 

Alabama 3,044 4,036 4,096 5,166 6,446 7,248 

• Arkansas 1,100 1,425 1,509 1,611 1,904 2,015 1,896 
Delaware 135 130 151 168 386 435 491 
Florida 2,415 2,521 3,005 3,799 3,648 3,753 3,578 
Georgia 3,153 3,309 3,993 4,731 5,085 5,303 
Kentucky 2,491 3,155 3,725 4,410 4,537 4,695 4,664 
Louisiana 2,230 2,584 2,806 2,892 2,946 3,176 3,268 
iIla:-yland 2,832 2,577 2,908 3,127 2,933 2,949 3,081 
ill iss:ss:;?;?: 1,!?22 2,251 2,512 2,537 2,651 2,591 2,680 
North Caroiina 4,304 4,520 4,905 5,121 4,998 4,985 4,134 
Ok1ahoma 1,897 " ,,;:1: .. t ... v~ ? "'"'"' _,'; I 3,522 3,921 4,058 3,938 
South Carolina 966 1,082 1,175 1,217 1,276 1,299 1,219 
Tennessee 2,364 2,523 2,820 2,973 3,233 3,309 3,061 
Texas 3,394 3,644 4,835 5,814 6,070 6,831 6,989 
Virginia 3,870 3,841 4,142 4,038 4,144 4,369 4,412 
Dist. of Columbia 1,205 1,345 1,535 1,604 1,597 1,678 1,738 
West Virginia 2,208 2,431 2,736 2,689 2,691 2,643 2,507 

West 

Alaska 
Arizona 603 603 653 726 796 801 709 
California 5,710 5,729 6,018 7,201 8,182 8,719 8,619 
Colorado 1,174 1,303 1,386 1,536 1,556 1,749 1,639 
Hawaii 
ldaho 201 148 175 241 409 430 283 
Montana 342 353 412 492 522 577 544 
Nevada 221 237 216 241 255 243 224 
New Mexico 476 506 544 667 646 656 650 
Oregon 864 794 816 976 1,038 1,047 1,080 
Utah 272 264 276 318 438 411 349 • Washington 2,033 1,778 1,771 2,256 2,312 2,292 2,299 
Wyoming 265 276 274 337 363 387 351 



1937 1936 1935 1934 1933 1932 1931 

U.s. Totals 152,741 145,038 144,]80 138,3]6 136,810 137,997 137,082 
Federal Totals ] 5,309 15,374 14,762 12,058 10,848 12,276 12,964 
Sta te Totals 137,432 129,664 129,418 126,258 125,962 125,721 124,118 

Northeast • Connecticut 1,204 1,243 1,299 1,238 1,267 1,366 1,342 
Maine 574 504 524 524 523 559 514 
Massachusetts 3,265 2,899 2,934 2,820 2,675 2,658 2,499 
New Hampshire 262 257 228 229 209 198 189 
New Jersey 3,457 3,079 3,110 2,975 3,289 3,212 3,263 
New York 11,263 10,379 9,8S1 9,343 9,B07 9,613 9,089 
Pennsylvania 6,558 6,034 6,511 6,328 6,183 6,396 6,307 
Rhode Island 564 5111 589 456 460 535 463 
Vermont 332 326 386 384 364 431 440 

Midwest 

Illinois 1 ],]37 9,848 .fO,579 10,748 10,581 10,440 9,890 
Indiana 4,669 4,360 4,474 4,] 83 4,323 4,764 4,727 
Iowa 2,664 2,733 2,835 2,829 3,006 3,058 2,971 
Kansas 2,534 2,796 2,765 2,648 2,563 2,526 2,537 
Michigan 6,926 6,503 7,206 7,487 . 7,460 8,689 8,995 
Minnesota 2,379 2,506 2,594 2,659 2,599 2,592 2,443 
Missouri 4,855 4,9] 7 4,671 4,536 4,632 4,579 4,577 
Nebraska 1,266 1,303 1,266 1,123 1,367 1,268 1,230 
North Dakotp 255 271 268 309 363 365 433 
Ohio 8,795 8,174 8,645 8,787 9,119 8,603 9,154 
South Dakota 528 557 571 545 546 580 529 
Wisconsin 2,791 21819 2,331 2,302 2,402 2,696 2,584 

South 

Alabama 
Arkansas 1,917 1,859 1,872 1,699 1,417 916 1,374 
Delaware 521 525 470 510 238 340 • Florida 3,254 3,233 2,849 3,041 3,050 2,951 2,985 
Georgia 
Kentucky 4,261 4,261 3,306 3,928 3,322 3,439 3,504 
Louisiana 3,274 3,044 3, ')0 1 2,939 2,920 2,580 2,775 
Maryland 2,752 2,947 7,899 2,581 2,588 2,503 2,549 
Mississippi 2,571 
North Carolina 3,818 3,616 3,283 3,052 2,871 2,719 2,886 
OklahOma 2,904 4,256 4,570 4,192 4,110 4,096 4,164 
South Carolina 1,250 1,310 1,244 1,181 1,167 1,194 
Tennessee 3,024 3,071 3,093 2,812 2,672 2,734 2,926 
Texas 6,400 5,948 5,904 5,214 5,347 5,190 5,385 
Virginia 4,248 4,074 3,794 3,451 3,323 3,312 2,991 
Dist. of Columbia 1,670 1,668 1,430 1,259 1,174 1,048 813 
West Virginia 2,396 2,322 2,294 2,198 2,338 2,642 2,571 

West 

Alaska 
Arizona 696 688 613 572 615 677 587 
California 8,108 81 108 8,578 9,156 9,042 8,333 7,515 
Colorado 1,437 1,359 1,321 1,312 1,257 1,348 1,382 
Hawaii 
Idaho 325 305 300 249 246 274 330 
Montana 578 538 562 548 589 604 611 
Nevada 230 197 186 158 163 229 255 
New Mexicv 651 559 604 524 548 526 546 
Oregon 1,035 1,060 909 808 '195 868 861 
Utah 304 278 325 290 310 297 329 
Washington 2,166 1,986 2,012 1,812 1,811 1,801 1,911 • Wyoming 364 363 322 313 311 312 352 

" 



1930 1929 1928 1927 1926 1925 

U.s. Totals 129,453 120,496 116,390 109,346 97,991 91,669 
Federal Totals 12,185 12,964 8,233 7,722 6,803 6,430 
Sta te Totals 117,268 107,532 108,157 101,624 91,188 85,239 

• Northeast 

Connecticut 1,328 1,210 1,097 1,005 920 948 
Maine 403 433 382 382 399 451 
Massachusetts 2,436 2,124 2,123 1,866 1,923 1,769 
New Hampshire 184 124 125 122 133 150 
New Jersey 3,187 2,865 2,846 2,518 2,383 2,213 
New York 8,856 8,135 7,819 7,583 7,367 6,820 
Pennsylvania 5,836 5,314 5,027 4,505 4,170 3,960 
Rhode Island 410 366 409 362 388 315 
Vermont 455 412 399 332 343 346 

Midwest 

Illinois 9,088 7,949 7,049 6,378 6,038 5,287 
Indiana 4,323 3,986 ·.3,881 3,710 3,535 3,402 
Iowa 2,759 2,468 2,345 2,157 2,044 2,018 
Kansas 2,756 2,776 2,861 2,708 2,675 2,369 
Michigan 8,115 7,103 6,691 6,303 .5,168 4,687 
Minnesota 2,242 2,360 2,135 2,167 2,240 1,906 
Missouri 4,311 3,971 3,828 3,624 3,442 3,059 
Nebraska 1,200 1,124 1,077 994 1,000 936 
North Dakota 369 330 298 302 309 304 
Ohio 9,251 8,804 8,335 7,530 6,209 5,398 
South Dakota 466 462 416 420 469 445 
Wisconsin 2,381 1,933 1,617 1,595 1,494 1,356 

South 

Alabama 3,674 3,152 
Arkansas 1,312 1,153 1,124 1,241 1,231 1,297 

• Delaware 332 ... 
Fiol'ida 1,985 1,592 1,648 2,503 1,910 1,427 
Georgia 3,424 3,184 2,945 3,007 
l\cnllJ("ky 3,"" R 3,1"3 2,SO:i 2,18S 2,2'1S 2,170 
Louisiana 2,440 2,130 1,963 1,746 1,686 1,575 
Ma:-yland 2,602 2,281 2,296 2,095 1,921 1,886 
Mississippi 1,717 1,563 1,471 
K orti; Carol ina 2,327 2,232 1,954 1,723 1,478 1,490 
Oklahoma 3,614 3,690 3,484 3,281 2,677 2,513 
South Carolina 799 686 633 437 504 528 
Tennessee 2,887 2,676 2,450 2,182 2,023 1,916 
Texas 5,068 5,056 4,561 3,864 3,201 3,396 
Virginia 2,896 2,664 2,453 2,138 1,979 1,920 
Dist. of Columbia 732 
West Virginia 2,344 2,174 1,931 1,762 1,799 1,768 

West 

Alaska 
Arizona 539 509 534 483 444 473 
California 7,116 7,071 6,815 6,049 5,794 . 5,285 
Colorado 1,331 1,250 1,209 1,258 1,129 1,185 
Hawaii 
Idaho 403 381 418 396 382 347 
Montana 721 668 503 471 437 420 
Nevada 225 245 261 188 232 203 
New Mexico 486 489 411 381 358 353 
Oregon 888 817 697 629 572 478 
Utah 314 278 210 208 '210 206 
Washington 1,765 1,741 1,621 1,484 1,552 1,504 • Wyoming 338 357 318 301 264 282 

••• Data not available. 



Table 2. Total number oC sentenced felons in prison, number in federal prisons, number 
in state prisons, and percentage oC prisoners that are in federal prisons, 1925-86 

)' ear U.S. Tolal Federal Total Sta le Tolal 96 Federal • 1925 91,&69 6,430 80,239 7.0% 
1926 97,991 6,803 91,188 6.9 
1927 109,346 7,722 101,624 7.1 
1928 116,390 8,233 108,157 7.1 
1929 120,496 12,964 107,532 10.8 

1930 129,453 12,185 117,268 9.4 
1931 137,082 12,964 124,118 9.S 
1932 137,997 12,276 125,721 8.9 
1933 136,810 10,848 125,962 7.9 
1934 138,316 12,058 126,258 8.7 

1935 144,180 14,762 129,418 10.2 
1936 145,038 15,374 129,664 10.6 
1937 152,741 15,309 137,432 10.0 
1938 160,285 17,133 .: 143,152 10.7 
1939 179,818 19,730 J.60,088 11.0 

1940 173,706 19,260 154,446 11.1 
1941 165,439 18,465 146,974 11.2 
19~2 150.384 16,623 133,761 11.1 
1943 137,220 16,113 121,107 11.7 
1944 132,456 18,139 114,317 13.7 

1945 133.649 18,638 115,011 14.0 
1946 140,079 17,622 122,457 12.6 
1947 151,304 17,146 134,158 11.3 
1948 155,977 16,328 139,649 10.5 
1949 163,749 16,868 146,881 10.3 

1950 166,165 17,134 149,031 10.3 
1951 165.G80 17,395 148,285 10.5 
1952 16E,~33 18,014 150,219 10.7 
1953 173,5";'9 19,363 154,216 11.2 • 1954 182,901 20,003 162,898 10.9 

1955 185,';' 80 20,088 165,692 10.8 
1356 18£1,565 20,134 169,431 10.6 
1957 195.256 20,420 174,916 10.5 
1958 205,643 21,549 184,094 10.5 
1959 208,105 22,492 185,613 10.8 

1950 21~~~53 23,218 189,735 10.9 
1961 220,149 23,696 196,453 10.8 
1952 21:,:20 22,944 194,886 10.9 
1963 217,283 23,128 194,155 10.6 
1964 214,336 21,709 192,647 10.1 

1965 210,895 21,040 189,855 10.0 
1966 199,654 19,245 180,409 9.6 
1967 194,896 19,579 175,317 10.1 
1968 18i,2H 19,703 167,571 10.5 
1969 197,136 19,623 177,513 10.0 

1970 196,441 20,038 176,403 10.2 
19i1 198,061 20,948 177,113 10.6 
1972 196,092 21,713 174,379 11.1 
1973 204,211 22,815 181,396 11.2 
1974 218,466 22,361 196,105 10.2 

1975 240,593 24,131 216,462 10.0 
1976 262,833 26,980 235,853 10.3 
1977 276,157 28,650 247,507 10.4 
1978 284,149 23,973 260,176 8.4 
1979 291,610 20,315 271,295 7.0 

1980 304,692 19,025 285,667 6.2 
1981 344,283 21,311 322,972 6.2 
1982 385,343 21,630 363,713 5.6 
1983 405,501 23,836 381,665 5.9 • 1984 429,050 24,805 404,245 5.8 
1985 464,804 29,215 435,589 6.3 
1986 503,794 33,135 470,659 6.6 



• Table 3. Total number of prisoners of state and federal prisons, 
and imprisonment rate, 1925-86 

Year U.S. Total Rate Year U.S. Total Rate 

1925 91,669 79 1960 212,953 117 
1926 97,991 83 1961 220,149 119 
1927 109,346 91 1962 218,830 117 
1928 116,390 96 1963 217,283 114 
1929 120,496 98 1964 214,336 111 

1930 129,453 104 1965 210,895 108 
1931 137,082 110 ... 1966 199,654 102 
1932 137,997 110 1967 194,~ 96 98 
1933 136,810 109 1968 187,274 94 
1934 138,316 109 1969 1'97,136 97 

1935 144,180 113 1970 196,441 96 
1936 145,038 113 1971 198,061 95 
1937 152,741 118 1972 196,092 93 
1938 160,285 123 1973 204,211 96 
1939 179,818 137 1974 218,466 102 

19'kO 173,706 131 1975 240,593 111 
1941 165,439 124 1976 262,833 120 
1942 150,384 112 1977 276,157 126 

• H~43 137,220 103 1978 284,149 128 
1944 132,456 100 1979 291,610 130 

1945 133.649 98 1980 304,692 134 
1946 140,079 99 1981 344,283 150 
1947 151,304 105 1982 385,343 166 
1948 155,977 106 1983 405,501 173 
1949 163,749 109 1984 429,050 181 

1950 166,165 109 
1985 464,804 195 

1951 165,680 107 1986 503,794 209 

19~2 168,233 107 
1953 173,579 .108 
1954 182,901 112 

1955 185,780 112 
1956 189,555 112 
1957 195,256 113 
1958 205,643 117 
1959 208,105 117 

fl 



• Table 4. Sentenced State and Federal prison 
admissions per 100 Prison releas~ 1926-86 

Number Number 
admitted admitted 
per 100 per 100 

Year released Year released 

1926 116 1955 104 
1927 120 1956 104 
1928 119 1957 105 
1929 122 1958 111 

1930 117 1959 102 

1931 113 1960 104 
1932 103 1961 106 
1933 101 1962 99 
1934 104 1963 98 
1935 112 1964 97 
1936 100 1965 97 
1937 109 1966 92 
1938 112 1967 96 
1939 102 1974 112 
1940 94 1975 119 • 1941 92 1976 121 
1942 84 1977 114 
1943 83 1978 106 
1944 96 1979 104 
1945 102 1980 108 1946 110 
1947 116 1981 121 

1948 106 1982 123 

1949 110 1983 111 
1984 111 

1950 102 1985 116 
1951 98 1986 116 
1952 103 
1953 106 
1954 111 

• 



• Table 5. Rates of turnover in state and federal prisons, 
1926-86 

Releases as Releases as 
a percentage Ii percentage 
of inmates of inmates 

Year Mndleda Year handled8 

1926 31.6% 1955 33.796 
1927 30.7 1956 33.4 
1928 30.6 1957 33.2 
1929 29.3 1958 ., 33.2 

1930 31.1 1959 34.8 

1931 33.2 1960 34.7 
1932 34.2 1961 35.1 
1933 33.2 1962 36.6 
1934 32.1 1963 37.4 
1935 30.7 1964 38.6 
1936 31.8 1965 39.4 
1937 30.2 1966 41.0 
1938 29.6 1967 41.5 
1939 31.3 1974 38.0 
1940 35.3 1975 37.1 

• 1941 35.5 1976 33.3 
1942 37.3 1977 33.2 
1943 36.6 1978 33.8 
1944 33.9 1979 35.2 
1945 33.5 1980 34.7 1946 33.4 

198~ 32.9 1947 32.4 
1948 34.3 1982 31.9 

1949 32.4 1983 34.6 
1984 33.0 

1950 33.7 1985 32.4 
1951 33.6 1986 33.1 
1952 33.6 
1953 33.4 
1954 32.6 

8lnma tes handled is equal to the number of prisoners present 
at the beginning of the year plus new admissions during the year • 

• 



• Table 6. Percentage of admissions from courts ilIld conditionall"elease 
violators, 1926-86 

Percent Percent 
Percent court conditional Percent court conditional 

Year commitments release Year commitments release 

1926 95.196 4.996 1960 84.696 15.496 
1927 95.2 4.8 1961 84.4 15.6 
1928 94.9 5.1 1962 82.9 17.1 
1929 94.7 5.3 1963 81.3 18.7 

1930 94.8 5.2 "1964 80.8 19.2 

1931 94.5 5.5 1965 81.0 HI.O 
1932 93.4 6.6 1966 80.7 19.3 
1933 93.3 6.7 1967 80.8 19.2 
1934 93.0 7.0 1968 79.3 20.7 

1935 92.3 7.7 1969 80.7 19.3 

1936 92.1 7.9 1970 81.0 19.0 
1937 90.3 9.7 1971 85.0 15.0 
1938 91.0 9.0 1972 85.0 15.0 
1939 90.9 9.1 1973 85.0 15.0 

1940 90.9 9.1 1974 84.9 15.1 

1941 89.4 10.6 1975 86.5 13.5 • 1942 87.8 12.2 1976 84.2 15.8 
1943 86.3 13.7 1977 85.3 14.7 
1944 84.8 15.2 1978 83.4 16.6 

1945 86.4 13.6 1979 83.0 17.0 

1946 87.5 12.5 1980 82.7 17.3 
1947 87.6 12.4 1981 81.5 18.5 
1948 87.8 12.2 1982 81.8 18.2 
1949 88.1 11.9 1983 80.1 19.9 

1950 88.3 11.7 
] 984 77.1 22.9 

1951 87.0 13.0 1985 76.5 23.5 
1952 86.8 13.2 1986 74.7 25.3 
1953 86.4 13.6 
1954 87.2 12.8 

1955 86.3 13.7 
1956 85.8 14.2 
1957 85.9 14.1 
1958 86.6 13.4 
1959 85.9 14.1 

• 
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• Table 7. State prison admissions by method, 1977-86 

Percent of I2rison admissions 
Other 

Total conditional 
admissions Court Parole release 

Year to prison All commitments violators violators Other 

1977 135,582 10096 84.396 (14.596) '1.396 
1978 137,315 100 82.2 14.396 2.096 1,,5 
1979 147,150 100 80.5 14.6 1.9 3.1 
1980 159,286 100 82.4 14.1 2.9 0.6 
1981 187,113 100 79.7 13.4 4.8 2.1 
1982 203,269 100 81.0 14.3 3.7 1.0 
1983 221,180 100 78.3 11.5 7.9 2.2 
1984 218,280 100 76.5 13.1 9.6 0.8 
1985 240,598 100 76.1 12.2 11.1 0.5 
1986 273,402 100 74.4 U.6 13.6 0.5 

Note: Excludes transfers and returned Totals may not add to 10096 due to 
escapees/AWOLs admitted. rounding' . 

• 

• 



• Table 8. Court commitments to state prisons 
per 100,000 adult population, 1926-86 

Rate of Rate of 
Year commitment Year commitment 

1926 58 1955 58 
1927 62 1956 58 
1928 65 1957 60 
1929 63 1958 66 

1930 70 1959 64 

1931 75 1960 64 
1932 70 1961 68 
1933 65 1962 63 
1934 63 1963 62 
1935 63 1964 62 
1936 57 1965 60 
1937 58 1966 52 
1938 61 1967 52 
1939 59 1974 65 
1940 63 1975 76 
1941 57 1976 74 
1942 48 1977 74 • 1943 40 1978 72 
1944 37 1979 74 
1945 40 1980 80 1946 47 
1947 52 1981 90 

1948 50 1982 98 

1949 54 1983 101 
1984 96 

1950 53 1985 104 
1951 50 1986 114 
1952 52 
1953 54 
1954 59 

• 
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--Table 9. Distribution of admission offenses (most serious aCfense) lor state prison admissions, 1926-84 

Number Sex assault Forgeryl 
admitted and other frauc/ Auto 

Year from courts Homicide Robbery sex crimes Assault Burglary embezzlement Larceny theft Drugs 

1926 43,098 6.696 9.296 8.096 5.496 18.396 27.1% 
1927 46,915 5.9 9.1 8.1 5.2 18.2 9.5 24.1 0.9 
1928 50: 176 6.1 10.0 7.5 4.9 20.0 9.6 21.8 1.0 
1929 49,172 6.7 10.8 7.3 5.2 19.9 9.7 21.6 0.7 

1930 56,213 6.3 12.3 6.0 5.1 21.9 9.4 21.9 0.4 
1931 60,905 6.2 14.0 5.5 5.1 23.3 8.6 21.9 0.3 
1932 57,825 6.4 13.8 5.3 5.3 26.3 7.8 18.1 3.9 0.3 
1933 54,468 7.1 14.2 6.1 6.5 26.9 6.2 18.2 3.8 0.3 
1934 52,976 7.8 13.2 6.4 6.8 25.2 6.3 18.1 4.6 0.5 
1935 53,886 7.2 12.0 6.4 6.5 25.4 6.9 20.2 4.3 0.5 
1936 49,466 7.5 10.4 6.8 6.6 23.3 8.5 21.1 4.3 0.6 
1937 50,898 7.2 10.9 7.2 5.7 25.4 9.9 20.9 4.8 0.5 
1938 54,352 6.5 11.6 6.7 6.0 25.5 10.6 20.6 4.5 0.6 
1939 52,789 6.2 11.2 7.0 6.1 25.7 10.5 20.4 4.6 0.0 

1940 57,995 6.1 10.9 6.4 6.4 25.2 11.1 20.0 4.5 0.4 
1941 53,350 7.3 10.1 7.2 6.8 23.2 10.9 19.5 5.3 0.5 
1942 45,133 7.8 10.9 7.9 7.5 21.4 9.2 21.1 5.0 0.4 .! 37,879 8.3 11.5 9.5 7.4 22.2 8.3 19.9 4.7 0.5 

36,115 7.4 10.7 9.0 7.0 23.0 8.1 20.4 5.7 0.5 
1945 39,041 7.0 11.4 8.7 7.3 23.6 8.2 19.3 6.3 0.5 
1946 46,388 7.3 12.0 7.3 6.8 24.2 9.7 18.5 6.0 0.5 
1947 51,856 7.1 12.5 7.1 6.6 23.3 12.1 17.9 5.5 0.6 
1948 51,347 7.1 11.8 7.0 6.1 23.8 13.1 16.7 6.0 0.8 
1949 55,795 6.2 12.3 6.4 6.0 25.0 13.2 15.7 5.6 0.8 

1950 55,236 6.1 12.1 6.4 5.7 25.9 13.6 15.8 5.0 1.0 

1960 74,852 5.2 10.9 5.3 5.6 27.8 14.8 13.4 4.8 4.2 

1970 67,304 8.4 16.8 4.0 7.7 22.1 9.3 10.9 3.4 9.8 

1981 149,186 7.1 18.9 4.4 6.9 27.2 5.9 9.0 1.5 7.7 
1982 164,648 7.2 18.3 4.4 6.5 27.7 . 5.9 9.9 1.8 8.1 
1983 173,289 5.7 14.3 5.0 7.0 26.3 5.7 11.3 2.2 B.3 
1984 166,927 6.3 13.4 6.5 6.7 21.3 5.6 10.6 1.6 10.8 

• 
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• Table 10. Metbo~ of release, state and federal prisoners, 1926-86. 

Percent of releases Percent of relea~es 

Other con- Uncon- Other con- Uncon-
Year Total Paroled ditional ditional Year Total Paroled ditional ditional 

1926 100% 5596 096 4596 1955 10096 5696 396 4196 
1927 100 56 0 44 1956 100 56 3 42 
1928 100 57 0 43 1957 100 55 3 42 
1929 100 56 0 44 1958 100 57 3 40 

1930 100 55 0 45 1959 100 50 4 38 

1931 100 59 0 41 1960 100 59 4 37 
1932 100 57 0 43 1961 100 60 4 36 
1933 100 57 0 43 1962 100 60 4 36 
1934 100 57 0 43 1963 100 60 4 36 
1935 100 54 1 45 1964 100 60 4 36 
1936 100 55 1 44 1965 100 61 4 35 
1937 100 50 7 43 1966 100 61 5 34 
1938 100 49 8 43 1967 100 62 5 32 
1939 100 47 10 43 1974 100 68 10 22 
1940 100 42 11 47 1975 100 68 9 23 
1941 100 46 9 45 1976 100 69 10 21 
1942 100 47 12 41 1977 100 72 11 18 • 1943 100 54 9 37 1978 100 70 11 18 
1944 100 55 10 35 1979 100 60 23 17 
1945 100 55 9 35 1980 100 57 26 16 
"I" '!=; 100 56 8 36 .I .:1'* I, 1981 100 55 28 17 
19~7 100 55 6 39 1982 100 52 33 15 1948 100 52 6 41 1983 100 48 35 17 1949 100 51 5 44 1984 100 46 36 18 
1950 100 55 2 43 1985 100 43 38 19 
1951 100 56 2 42 1986 100 43 40 17 
1952 100 55 2 42 
1953 100 55 3 43 
1954 100 55 3 42 

• 
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• Table 11. State prison releases by method, 1977-86 

Per~ent of Qrison releases 
Discre- Manda- Expira-

Total releases tionary tory tion 
Year from prisons All parole release of term Probation Commutation Other 

1977 115,213 10096 71.9% 5.9% 16.196 3.696 1.1% 1.496 
1978 119,796 100 70.4 5.8 17.0 3.3 .7 2.8 
1979 128,954 100 60.2 16.9 16.3 3.3 .4 3.0 
1980 136,968 100 57.4 19.5 14.9 3.6 .5 4.0 
1981 142,489 100 54.6 " 21.4 13.9 3.7 2.4 4.0 
1982 157,144 100 51.9 24.4 14.4 4.8 .3 4.2 
1983 191,237 100 48.1 26.9 16.1 5.2 .5 3.2 
1984 191,499 100 46.0 28.7 16.3 4.9 .5 3.6 
1985 203,895 100 43.2 30.8 16.9 4.5 .4 4.1 
1986 232,504 100 42.9 30.8 14.7 4.5 .3 6.8 

Note: Excludes transfers and those on Totals may not add to 100% due to 
escape or AWOL . rounding. 

• 

• 
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• Table 12. Estimated median time served for selected years and offenses, 1926-84 

Median ti me served to first releases 
All Aggl'avated 

Year offenses Robbery Rape assault Burglary Larceny 

1926 19 mos. 31 mos. 24 mos. 17 mos. 20 mos. 17 mos. 
1927 19 34 26 17 21 18 
1928 19 
1929 19 38 26 18 20 18 

1930 19 35 21'" 17 21 18 
1931 18 34 SO 17 20 17 
1932 18 32 30 19 19 16 
1933 17 32 32 17 17 16 
1934 17 35 28 16 18 14 
1935 17 39 30 17 19 14 
1936 17 40 27 19 20 14 
1937 20 43 27 19 21 15 
1938 21 46 28 18 22 15 
1939 21 49 28 19 22 16 

1940 21 47 31 19 21 14 

1944 30 52 37 26 30 21 
1945 30 55 38 25 30 21 • 1946 25 47 36 20 26 18 

1960 21 34 30 20 20 17 

1967 19 31 34 15 17 13 
1968 18 31 32 15 16 13 
1969 18 31 33 15 16 13 

1970 18 30 35 18 16 13 

1981 17 25 33 17 13 11 
1982 16 25 36 15 14 10 
1983 13 25 36 14 12 8 
1984 13 25 38 16 13 10 

Note: Data for 1967-70 are from _. Data not available or could not be 
unpublished Uniform Parole Reports utilized. 
statistics obtained from between 31 a First release is defined 8S the first 
and 35 jurisdictions. Data for all other discharge from prison on a sentence. 
years are from published National Persons who enter prison by methods 
Prisoner statistics reports. other than a new court commitment are 

excluded. 

• 



'. Table 13. Number admitted under sentence or death, executions, and Dumber present 
under sentence of death at year-cnd, 1930-86 

Number Number pre- Number Number pre-
admitted sent under admitted sent uncer 
under sentence under sentence 
sentence Number of death sentence Number of death 

Year of death executed at year-end Year of death executed at year-end 

1930 155 ... 1960 ll3 56 210 
]931 153 ... 1961 140 42 257 
1932 . 140 1962 103 47 267 
1933 160 1963 93 21 297 
1934 ) 68 1964 .106 15 315 
1935 199 1965 86 7 331 
1936 195 1966 118 1 406 
]937 147 1967 85 2 435 
1938 190 1968 138 0 517 
]939 160 1969 143 0 575 

1940 124 1970 133 0 631 
1941 123 1971 113 0 642 
1942 147 1972 83 0 334 
1943 131 1973 42 0 134 

• 1944 120 ... 1974 167 0 244 

1945 117 1975 322 0 488 
1946 131 1976 249 0 420 
1947 153 1977 159 1 423 
1948 ... 119 1978 210 0 483 
1949 ll9 1979 173 2 595 

1950 82 1980 203 0 697 
1951 105 1981 250 1 864 
1952 83 1982 287 2 1,073 
1953 62 131 1983 263 5 1,214 
1954 .. .. 81 147 1984 296 21 1,420 

1955 76 125 1985 281 18 1,575 
1956 65 146 1986 297 18 1,781 
1957 65 151 
1958 49 147 
1959 49 164 

... Data not available • 
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• Table 14. Staff and staffing ratios for full-time state prison employees, 
selected years, 1926-84 

1926 1934 1944 1958 1962 1979 1984 

Total prison employees 6,936 12,159 16,252 32,912 42,216 93,570 135,471 

Inmates per employee 
Administra tive 359.5 508.3 296.6 268.3 272.1 54.6 76.7 
Custodial 15.4 16.4 10.3 8.6 7.2 4.6 4.1 
Service and 

prof essi onal 234.2 47.5 ... 42.4 43.5 42.4 20.5 20.8 

All eJ"11ployees 10.9 10.4 6.9 5.6 4.9 2.8 2.8 

• 

• 



Table 15. Number of prisoners in slate and federal prisons, by sex; 
and females as percentage of aU prisoners, 1925-86 

• ~ U,S, Total ~ Females % Female 

1925 91,669 88,231 3,438 3.8 
1926 97,991 94,287 3,704 3.8 
1927 109,346 104,983 4,363 4.0 
1928 116,390 111,836 4,554 3,9 
1929 120,496 115,876 4,620 3.8 

1930 129,453 124,785 4,668 3.6 
1931 137,082 132,638 4,444 3.2 
1932 137,997 133,573 4,424 3.2 
1933 136,810 132,520 4,290 3.1 
1934 138,316 133,769 4,547 3.3 

1935 144,180 139,278 4,902 3.4 
1936 145,038 139,990 5,048 3.5 
1937 152,741 147,375 5,366 3.5 
1938 160,285 154,826 5,459 3.4 
1939 179,818 173,143 6,675 3.7 

1940 173,706 167,345 6,361 3.7 
1941 165,439 159,12S 6,211 3.8 
1942 150,384 144,167 6,Z17 4.1 
1943 137,220 131,054 6,166 4.5 
1944 132,456 126,350 6,106 4.6 

1945 133,649 127,609 6,040 4.5 
194G 140,079 134,075 6,004 4.3 
1947 151,304 144,961 6,343 4,2 
1948 155,977 149,739 6,238 4.0 
1949 163,749 157,663 6,086 3.7 

1950 166,165 160,309 5,814 3,5 
1951 165,680 159,610 6,070 3.7 
10 : " ~U. 168,233 161,994 6,239 3.7 
1953 173,,579 166,909 6,670 ~,8 

• 10:.4 182,901 17f>,907 G,!l!14 3.R 
10 " lS5,7S0 I';S,655 7,125 3.8 .;);) 

1956 189,565 182,190 7,375 3.9 
lQ'~ .;), 195,256 188,113 7,301 3.7 
1958 205,643 198,208 7,435 3.6 
1959 208,105 200,469 7,636 3.7 

J960 212,953 205,265 7,688 3,6 
1961 220,149 212,268 7,881 3.6 
1962 218.830 210.823 8,007 3.7 
1963 217,283 209,538 7,745 3,6 
1964 214,335 206,632 7,704 3.6 

1965 210,895 203,32'7 '7,568 3.6 
1966 199,654 192,703 6,951 3.5 
1967 194,896 188,661 6,235 3.2 
1968 187,274 182,102 5,812 3.1 
1969 197,136 189,413 6,594 3.3 

19iO 196,441 190,794 5,635 2.9 
]S71 198,061 lSl,'iSZ 6,329 3.2 
19';'2 196,092 189,823 6,269 3,2 
1973 204,211 197,523 6,004 2.9 
1974 218,466 211,017 7,389 3.4 

1975 240,593 231,918 8,675 3.6 
1976 262,833 252,794 10,039 3.8 
1977 276,157 265,387· 10,770- 3,9 
1978 284,149 273,067- 11,082- 3.9 
1979 291,610 279,946- 11,664· 4.0 

1980 304,692 292,809- 11,883* 3.9 
1981 344,283 330,512- 13,771· 4.0 
1982 385,343 369,159- 16,184· 4.2 

• 1983 405,501 388,900 16,601 4.1 
1984 429,050 410,974 18,076 4.2 
1985 464,804 444,658 20,146 4.3 
1986 503,794 480,555 23,239 4.6 

.Estimated from sex distribution of j~rlsdldion-based prison population counts. 



Table 16. Number (If prisoners in state and federal pri.~ns by sex; 
and imprisonment rate, by sex, 1925-86 ' 

,'I •. • ~ \:.5. Total Males Male ra le Females Female rate 

1925 91,669 88,231 149 3,438 6 
1926 97,991 94,287 157 Z,7D4 6 
1927 109,346 104,983 173 4,363 7 
1928 116,390 111,836 182 4,554 8 
1929 120,496 115,876 187 4,620 8 

1930 129,453 124,785 200 4,668 8 
1931 137,082 132,638 211 4,444 7 
1932 137,997 133,573 211 4,424 7 
1933 136,810 132,520 209 4,290 7 
1934 138,316 133,769 209 4,547 7 

1935 144,180 139,278 217 4,902 8 
1936 145,038 139,990 217 5,048 8 
1937 152,741 147,375 227 5,366 8 
1938. 160,285 154,826 ., 236 5,459 8 
1939 179,818 173,143 263 6,675 10 

1940 173,706 167,345 252 6,361 10 
1941 165,439 159,128 239 6,211 9 
1942 150,384 144,167 217 6,217 9 
1943 137,220 131,054 202 6,166 9 
1944 132,456 126,350 200 6,106 9 

1945 133,649 127,609 193 6,040 9 
1946 140,079 134,075 191 6,004 8 
1947 151,304 144,961 202 6,343 9 
1948 155,977 149,739 205 6,238 8 
1949 163,749 157,G63 211 6,086 8 

1950 165,165 160,309 211 5,814 8 
1951 165,680 159,610 208 6,070 8 
1952 168,233 161,994 208 6,239 8 
1953 173,579 166,909 211 6,670 8 • 1954 182,901 175,907 218 6,994 8 

1955 185,780 178,655 217 7,125 8 
1956 lSg,565 182,190 218 7,375 9 
1957 195,256 188,113 221 7,301 8 
1958 205,643 198,208 229 7,435 8 
1959 208,105 200,469 228 7,636 8 

1960 21~,953 205,265 230 7,688 8 
1951 220,H9 212,268 234 7,881 8 
1962 218,830 210,823 229 8,007 8 
1963 217,283 209,538 225 7,745 8 
1964 214,336 206,G32 219 7,704 8 

1965 210,695 203,327 213 7,568 . 8 
1966 199.654 192,703 201 6,951 7 
1967 194,896 188,661 195 6,235 6 
1968 187,274 182,102 187 5,812 G 
1969 197,136 189,413 192 6,594 6 

1970 196,441 190,794 191 5,635 5 
1971 198,061 191,732 189 6,329 5 
1972 196,092 189,823 185 6,269 6 
1973 204,211 197,523 191 6,004 6 
1974 218,466 211,077 202 7,389 7 

1975 240,593 231,918 220 8,675 8 
1976 262,833 252,794 238 10,039 9 
1977 276,157 265,387" 248 10,770" 10 
1978 284,149 273,067" 253 11,082- 10 
1979 291,610 279,946- 257 11,664· 10 

1980 304,692 292,809" 265 11,883" 10 
1981 344,283 330,512- 296 13,771- 12 
1982 385,343 369,159· 327 16,184" 14 
1983 405,501 3Se,900 341 16,601 14 • 1984 429,050 410,974 357 18,076 15 
1985 464,804 444,658 383 20,146 16 
1986 503,794 480,555 409 23,239 19' 

"'Estimated from sex distribution of jurisdiction based prison population counts. 
Note: Detail may not sum to total shown because year-end counts were sometimes 
revised in subsequent reports while gender counts wer.e Mt. 
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Table 17. Race distribution of admissions to state and federal 
prisons in the United States, 1926-1983. 

Percentage black 

Prison Prison 
Year admissions Year admissions 

1926 21.496 1950 28.796 
1927 21.1 
1928 20.7 1960 32.1 
1929 21.0 1964 33.5 

1930 22.4 
1970 39.5 1931 21.6 

1932 21.7 1974 37.8 
1933 22.9 
1934 23.9 1975 35.0 

1976 35.0 
1935 24.9 1977 37.4 
1936 25.4 1978 40.2 
1937 26.0 1979 40.0 
1938 26.3 
1939 26.3 1980 39.5 

1981 42.4 
1940 28.2 1982 44.9 
1941 29.2 1983 43.3 
1942 30.7 
1943 30.1 
1944 35.7 

1945 30.5 
1946 33.1 
1947 29.7 
1948 29.2 
1949 28.8 

Note: The table presents all the national statistics known 
to exist on the race distribution of the prison population 
through 1983. The data are from reports of National Prisoner 
Statistics, supplemented in certain years by statistical reports 
of the Federal Bureau of Prisons. The "percentage black" is the 
number of blacks admitted divided by the total admissions of all 
races (including race not known). For most years, "admissions" 
refers to admissions from court • 
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Cross-national comparisons of crime and criminal justice 

practices have potential for defining limits of change in 

criminal justice systems. Unfortunately, the requisites for good 

cross-national comparisons are quite stringent. Too often such 

comparisons misrepresent differences in practices or account for ... 

observed differences in terms that are too general to serve as a 

guide for policy. 

A specific case in point is cross-national comparisons of 

incarceration rates. A number of studies conclude that the 

United States is the most punitive of industrialized nations, 

based on its rate of using prison as the sentencing option of 

• choice.l In fact, although the U.S. has the largest per capita 

prison population, that figure does not necessarily result from a 

more punitive policy on the part of its courts. Other factors 

may more readily explain di~ferences in prison populations. For 

example, the United States tends to legislate morality to a 

greater extent than other countries so that a broader scope of 

law contributes to the inmate population.2 The United states has 

a much higher crime rate than other countries.3 Crimes in the 

United States are violent or otherwise serious in greater 

proportion than in other nations. Isolating these and other 

competing explanations for observed differences in prison 

populations and systematically examining th~se alternatives will 

provide information specific enough to serve as a guide to policy 

~ making. This study is intended to be a model for such 
, 

specificity. It will reexamine the use of incarceration in 
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several countries, including the United States, and, by in-

troducing a more precise methodology than has usually been 

employed, it will control for several of the most obvious 

competing explanations. The first section reviews earlier 

approaches and describes the methodologic~l modifications 
~ 

introduced; the second section presents our data and the 

conclusions that they support. 

Review of Previous Work 

Authors of cross-national studies of incarceration too 

eagerly conclude that a punitive orientation of the courts 

explains observed differences in the size of prison populations. 

Though aware of other reasons for variation in the sizes of those 

populations, they have not had ready access to the information 

necessary to test competing explanations.4 5 Even when the 

necessary information has been available, however, problems ·in 

the design cf these studies have often resulted in inaccurate 

characterizations of differences among countries, and in the 

spurious attribution of causality~ 

Specifically, studies of cross-national incarceration rates 

have suffered from at least three flaws in their research 

design. First, these studies confound the rate of imprisonment 

with the level of crime in a given country by using the total 

population rather than the true population at risk of 

• 

• 

imprisonment, i.e. suspects, in calculating rates. Second, the • 
. 

concept of punitiveness is often vaguely defined with the .result 
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that observed differences in incarceration rates are spuriously 

attributed to differences in punitiveness. This ambiguity in 

definition also complicates the identification of specific 

punitive policies. Third, by using "stock" rather than" flow" 

designs length of sentence has been confounded with rates of 

imprisonment. . .. 

The Population At Risk 

Previous cross-national studies of incarceration often 

acknowledged,_ but failed to account for the influence of crime 

rate on the rate of imprisonment. The incarceration rate is 

computed as a simple ratio of prisoners to the total population 

or to the adult population of the country. This standardizes the 

rates for variation in the size of populations across countries, 

but it does not account for the relative propensity of the 

population to engage in criminal behavior and thereby t~come 

eligible for imprisonment. For example, the incarceration rate 

of a nation like England with a serious violent crime rate of 219 

per 100,000 would be compared to that of the o.s. which has a 

much higher violent crime rate of 555 per 100,000 and, therefore, 

a much greater probability that a citizen will be brought before 

a court and sentenced to some form of incarceration. We would 

assume that nations with such radically different crime problems 

would have quite different incarceration rates even if their 

sentencing practices were very similar. 
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The Definition of Punitiveness 

Differences in punitiveness imply more severe responses to 

similar acts. Studies that attribute differences in the size of 

prison populations to greater or lesser punitiveness, however, 

seldom control for differences in the seriousness of crime or 

sanctions across countries.6~ The concept of severity of 

sanctions is particularly in need of definition in order to 

delimit the scope of a given comparative study. Severity has 

many dimensions. At minimum, a distinction should be made 

between incarceration and other sanctions that do not deprive 

citizens of their liberty. Incarceration is a more severe 

sanction than non-custodial alternatives. Length of the 

• 

custodial sentence served is also a useful distinction, such that • 

longer sentences are more severe than shorter ones~ The degree 

of deprivation involved in custodial sentences must also be 

included as a dimension of severity of sanction, since five years 

in a maximum security institution would be more arduous than the 

same sentence in a minimum security institution. 

Mo~t studies of punitiveness do not distinguish the various 

dimensions of severity. These distinctions are important~ 

however, for providing specific guidance for reform. It is 

useful to know, for example, that, it is the length of the 

sentence imposed and not the use of incarceration that 

distinguishes one country from another. While it may be 

impossible to investigate empirically each dimension of severity, 

keeping these dimensions separate can permit much more specific • 
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statements about policy differences across countries and their 

effect on punitiveness. Failing to identify the dimensions of 

severity in sanctions also contributes to problems in rate 

estimation discussed in the following section. 

In assessing punitiveness it is equally important to 

standardize for differences i.n the severity of crimes committed. 

Countries can have very similar crime rates, but the nature of 

the crimes committed can vary. It would seem inappropriate, for 

example, to compare the U.S., in which serious violent crime, and 

particularly weapons offenses, forms a high proportion of all 

registered crime, with Sweden or The Netherlands. In the latter 

countries, a much smaller proportion of crimes involve serious 

• violence or weapons. If we are to attribute differences in 

incarceration rates to punitiveness, then we must control for 

differences in the seriousness of crimes across countries. 

• 

The "Flow" Design 

Static or stock studies of incarceration measure the use of 

imprisonment by the number of prisoners in custody on a given day 

while flow designs use the number of admissions to prison over a 

particular unit of time. The static approach is preferred 

largely because data for prisoners in custody are believed to be 

more accurate and they are certainly more readily available than 

admissions or release data in many countries. However, since the 

probability of an offender being in prison on a given day is a 

function of the length of his sentence, stock statistics tend to 
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overrepresent the more serious offenders with longer sentences. 

Serious offenders with long sentences also accumulate in prison 

populations and, therefore stock studies overestimate the 

propensity to incarcerate in those countries with higher rates of 

serious crime. In contrast, flow studies using annual admissions 

are not affected by the accumulation of more serious offenders. 

This is not to say that length of sentence is not an important 

dimension of punitiveness, but, as we argued earlier, for reasons 

of clarity, it should be treated separately. Flow designs permit 

the separation of the propensity to incarcerate from the length 

of sentence s~rved and, thereby, provide a clearer picture of 

both dimensions of punishment. 

In reexamining the relative use of imprisonment 

cross-nationally, we attempt to avoid the pitfalls of earlier 

studies by focusing on one dimension of punitiveness, by 

adjusting incarceration rates for the incidenc~ of crime, by 

restricting the comparisons to incarceration rates for reasonably 

comparable classes of crime, and using a flow rather than a stock 

design. 

An Alternative Approach to Computing Incarceration Rates 

This study compares the use of incarceration in several 

industrialized democracies--England, Canada, the Federal Republic 

of Germany, and the United States. Our focus is the propensity 

to use incarceration and not other dimensions of punitiveness 

• 

• 

such as length of st:ay or degree of deprivation: Comparisons are • 
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restricted to a narrow range of serious and reasonably comparable 

crime classes. Incarceration rates are the ratio of persons 

admitted to prison for a particular offense in a given year to 

the number of persons arrested for that offense in the same 

year. 

., 

Focusing on the Propensity to Incarcerate 

This study is limited almost exclusively to the 

investigations of differences in the relative frequency w&th 

which countries use incarceration as a sentencing option. Other 

dimensions of severity of sanction or punitiveness are equally 

important, but it is difficult to entertain all of these 

• dimensions simultaneously. Moreover, at the present time, it is 

easier to measure the propensity to incarcerate than other 

aspects of punitiveness. Subsequent studies will compare 

countries in terms of the length of custodial sentences served. 

Restricting the Range of Criminal Behavior 

We limited the study to classes of crime similar to the 

Federal Bureau of Investigation" s (FBI) Index Crimes--homicide, 

rape, robbery, aggravated assault, burgl~ry, larceny, and motor 

vehicle theft.7 We computed rates separately for each class of 

Index crime, from homicide to motor vehicle theft, to ensure that 

the range of behaviors included in the study were comparable 

across co~ntries.B A listing of the specific offenses included 

• under each category of Index Crime for each country is presented 
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in Appendix A. Differences in the format of routine statistical 

reports in the countries studied prohibited comparisons of all 

types of Index crimes across all countries. In some cases, no 

data were available for specific Index crimes in particular 

countries. In others, several categories were collapsed to 

conform to the routinely rep0rted classes of crime in a specific 

country. The comparisons made below employ the most 

disaggregated crime classes possible. 

While restricting the range of offenses in this way reduces 

the effects of differences in crime seriousness across countries, 

it raises some questions about the generalizability of our 

findings. It is possible that our findings comparing 

incarceration for Index crimes may not be the same for 

comparisons of non-Index crimes. This concern is reduced 

somewhat by the .fact that although these offenses constitute only 

a small proportion of criminal offenses, they account for a large 

proportion of the prison population in the countries under 

study.9 This increases the likelihood that our findings will be 

an accurate reflection of the differences in incarceration use 

across countries generally. 

Adjusting the Incarceration Rate for Differences in Crime Rates 

Controlling for the effects of the incidence of crime on the 

incarceration rate is problematic largely because accurate 

measures of the level of crime are not readily availablee More 

• 

• 

• 
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importantly, errors in the estimates of crime rates are not 

constant across countries.lO Victimization surveys provide an 

inclusive estimate of crime, but the variability of surveys 

across countries complicates their use in comparative studies. 

The number of persons convicted would be the most desirable base 

for an incarceration rate because it excludes innocent persons 

who should not be punished. The absence of court data of 

uniformly high quality cross-nationally, however, precludes the 

use of convicted persons as a rate base. Using arrested persons 

as the base for the incarceration rate seems to be the best means 

of controlling for crime while minimizing bias for comparative 

purposes. 

• Victimization surveys would provide the most inclusive 

• 

estimate of criminal behavior. All of the countries under 

consideration have some form of recurring victimization survey, 

but the instrumentation and procedures used by each are very 

different and these differences can bias cross-national 

comparisons. The National Crime Survey (NCS) which provides 

victimization estimates for the U.S., for example, differs from 

the British Crime Survey (BeS) in many ways that will affect 

estimates of the crime rate in the respective countries.IO The 

NCS interviews every member of the household twelve years of age 

or older while the BCS is administered to one adult, i.e sixteen 

years of age or older, member of the household. Studies have 

shown that the two interview procedures will result in 

substantially different rates.11 Respondents in'the BeS are 
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asked to report crimes that occurred in the past 12 months while 

the NCS employs a six month recounting period. Studies have 

shown that reporting becomes less complete as time passes12 and 

that longer reference periods will result in less complete 

reporting of victimizations.13 These and other procedural 

differences between the surv~ys make accurate comparisons of 

crime rates extremely difficult across countries and surveys. 

The use of victimization surveys to standardize 

incarceration rates for the incidence of crime is further 

complicated by the fact that the surv~ys register victimizations 

and incidents while the criminal justice system sentences 

persons. One person can be responsible for many c~imes, yet he 

e 

may be sentenced only once. This cam complicate the e 
interpretation of an incarceration rate that has victimizations 

or victim-reported incidents as a base. Finally, 

victimization-based rates would cQnfound ineffectiveness with 

punitiveness. Victimization counts include crime incidents in 

which the offender is never identified and made the subject of 

criminal justice proceedings. Consequently, systems that 

apprehend few criminals but frequently sentence them to 

incarceration would have the same rate as those that apprehend a 

larger proportion of offenders and sentence few to prison. For 

these reasons victimization based incarceration rates would be 

difficult to estimate and ultimately misleading. 

The number of persons convicted for each type of Index crime 

would be the most desirable base for an incarceration rate, since e· 
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it includes only those persons who have been found guilty. This 

would provide the most interpretable measure of the relative 

punitiveness of sentencing practices cross-nationally. Defining 

the particular point at which conviction occurs in each country, 

however, is not simple due to the differences in the structure of 

the criminal justice process. In the United States, for example, 

prosecutors can decide not to proceed with a case for reasons 

other than evidentiary strength. Indeed, there is strong 

evidence to suggest that the less serious crimes are less likely 

to be prosecuted14 regardless of the evidentiary strength of the 

case. By deciding not to proceed, the prosecutor makes the 

decision not to incarcerate. In systems like the Federal 

• Republic of Germany where prosecutors do not have the same 

discretion to decline t~ prosecute,15 the judge may be confronted 

• 

with many more less serious cases in his sentencing decision and 

fewer convicted persons will be incarcerated. If the two systems 

were compared using an incarceration rate based on convicted 

persons, then Germany would appear less punitive than the 

u.s. when the two systems may be quite similar if some decisions 

not to prosecute are included as decisions not to incarcerate. 

Since different actors make the same decisions in different 

countries, there is no unambiguous choice of decision point for 

assessing the punitiveness of sentencing practices 

cross-nationally. Convicted persons may be the most appropriate 

base for an incarceration rate, but determining when conviction 

occurS in each system is problematic. 



-12-

More importantly for our present purposes, an incarceration 

rate based upon convicted persons cannot be computed at this time 

because there are no comprehensive ar.d routinely collected data 

on sentencing decisions in either the United States or Canada. 

In the past five years, the U.S. Department of Justice's Bureau 

of Justice Statistics has ini~iated several programs to build 

statistical systems for state courts,16 but these programs are in 

their infancy and they do not include a large number of state 

jurisdictions.17 While these data are useful, they may not be 

representative of practices in the nation as a whole. The 

situation in Canada is very similar to that of the U.S •• There 

are no comprehensive and routinely produced court conviction and 

• 

sentencin"3 data for Canada as a whole .18 While individual • 

provinces have good information systems, not all provinces have 

such systems and there is no uniformity in definitions and 

procedures. 

For a variety of reasons, police arrest statistics are the 

most acceptable of the available means of standardizing 

incarceration rate for differences in the level of crime. First, 

police arrests should vary with the rate of criminal activity. 

Second, police arrest information is available for most 

jurisdictions in all of the countries under study. Third, if 

arrested persons are used as the base for the incarceration rate, 

then both the numerator and the denominator will be 

person-transactions. This makes for a much more straightforward 

interpretation than would be possible if victimization incidents • 
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were used. Fourth, arrested persons require a decision by the 

criminal justice system, so that differences between the number 

of persons arrested and incarcerated in a given time period will 

be to some degree a function of decisions made by the system 

rather than situations beyond the control of the system, 

e.g. solvability of crimes. ~ 

The desirability of using arrested persons as the base for 

our incarceration rate rests in part on the assumption that 

arrest has reasonably similar meanings across countries. In the 

U.S., for exa~ple, the police can arrest when they have probable 

cause to believe that an individual has committed a crime. In 

the case of minor offenses not occurring in the presence of. the 

~ police, the police must present their evidence to the court in 

order to obtain an arrest warrant. For more serious offenses, 

the police may arrest without a warrant if there is probable 

cause. The police in the u.s. have considerable discretion not 

to use their arrest powers when the legal requisites for their 

use are present.19 The legal limits of arrest are reasonably 

similar in Britain20 and Canada.21 

There does not seem to be a status exactly comparable to 

arrest in the Federal Republic of Germany. They have two 

statuses similar to arrest -- suspects (Tatverd!chtige) and 

charged per~ons (Anklage). Suspects are not taken into custody 

unless there is a clear indication that they will flee the 

jurisdiction or destroy evidence. The status of suspect 

~ indicates that the police have reason to believe that a person 
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has committed a crime, but suspects need not be taken into 

custody. Indeed, suspects may not even know that they are 

suspects. Consequently, the status of suspect is more inclusive 

than that of arrested person in the other countries. The status 

of a charged person, however, is more restrictive than arrest. 

It includes only those persoQs who are charged with a crime in a 

formal judicial proceeding -- similar to the laying of formal 

charges by a prosecutor. The actual number of arrested persons 

lies so~ewhere in between the number of suspects and the number 

of charged persons. While neither status is exactly comparable 

to arrest, they can provide a high and a low estimate of arrested 

persons that permits the calculation of arrest-based 

incarceration rates. 

Development of a Flow Design 

As noted earlier, a flow design describes the sequential 

processing or flow of persons through the criminal justice system 

over a given period of time. Usually the flow of persons through 

the system is characterized as a series Qf transitional 

probabilities. For example, if a person is arrested, what is the 

probability that he will be charged with an offense during a 

given period of time? In this case we are interested in the flow 

of persons from arrest to imprisonment. What is the probability 

that a person arrested for an offense will be imprisoned? This 

probability will be used to indicate the relative punitiveness of 

the countries under study. 

• 

• 

• 
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Although flow designs have a number of advantages over stock 

designs, some of which were mentioned earlier, they also have a 

number of potential disadvantages. Rather than confounding 

length of sentence with the propensity to incarcerate as stock 

studies do, flow designs can confuse delay in court processing 

with the incarceration rate. ~ One hundred percent of all persons 

arrested for murder, for example, may eventuallY be incarcerated, 

but in a given year perhaps only 50% of those arrested in that 

year may have completed court processing to the point of being 

sentenced. As a result, countries that process cases more slowly 

will appear to have an artificially low incarceration rate 

relative to those that are more efficient. 

• A second source of possible error in flow designs restricted 

to a subset of crimes results from changes in charge during court 

processing. Offenders who are arrested for aggravated assault 

bu~ plead guilty to and are sentenced for simple assault drop out 

of a flow study which is restricted to Index Crimes. Since the 

offender is arrested for an Index crime, his arrest will be 

included in the denominator of the incarceration rate. By being 

admitted to prison for simple assault, his admission will be 

excluded from the nominator, thereby artificially reducing the 

incarceration rate. If charge reduction practices are reasonably 

similar across countries, then they should not affect the 

accuracy of the comparison. 

The bias introduced by delay can be ignored if we can make 

• one of two assumptions--that the bias is offsettihg from year to 
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year, or that delay in processing felony offenses is fairly 

constant across countries. The data to support the latter 

assumption are not readily available on an international basis. 

There is some evidence, however, which suggests that delay 

effects may be reasonably constant and offsetting from year to 

year. A simple comparison of the ratio of prison admissions to 

arrests over time in England and the U.S., for example, indicates 

that this ratio remained reasonably constant over short periods 

of time, e.g., five years. This suggests a certain stability in 

the processing of suspects in the criminal justice system 

overtime. 

Reduction in charge, however, does present a problem in the 

use of flow designs. Since the incarceration rate is the ratio 

of persons admitted to prison for a particular offense to the 

number of persons arrested for that offense, changes in charge 

during court processing can radically affect rates. More 

importantly for comparative purposes," the available evidence on 

plea bargaining cross-nationally suggests that we cannot assume 

that charge reduction practices are similar in all countries 

under study. We know tbat plea bargaining is very prevalent in 

the United States,22 less so in Canada23 and virtually 

non-existent in Great Britain24 and West Germany.25 Some 

adjustment must be made to the u.s. rates in order to correct for 

the differences in the prevalence of charge reduction across 

countries. 

• 

• 

• 
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computation of Incarceration Rates 

The mechanics of computing incarceration rates is simple in 

countries like west Germany and Great Britain because statistics 

on crime and prison ~dmissions for the entire nation are 

collected centrally. As a result, more jurisdictions report 

routinely and there is more uniformity in definitions and 

collection procedures. Rate computation is, then, simply a 

matter of locating the appropriate statistics. In highly 

decentralized systems like the U. S. and Canada, the 

responsibility for collecting crime and prison data is shared 

more evenly by the Federal and State or Provincial governments. 

Not all jurisdictions report routinely and definitions and 

• procedures can vary. It is often necessary to make adjustments 

to the data in order to correct for information gaps and non­

uniformities in collection. Because of their importance to this 

investigation, the mechanics of rate computation for each country 

are described in great detail in Appendix B. Data sources are 

presented and adjustment procedures ~xplainedo 

Presentation of the Data 

The foregoing discussion describes several of the 

shortcomings of population-based stock incarceration rates and 

presents some of the advantages of arrest-based flow rates. 

While stock rates can be misleading for assessing the relative 

punitiveness of sentencing practices, comparisons of various 

• stock and flow rates can be useful in identifying the factors 
\ 



-18-

affecting the size of prison populations. The population-based 

stock rate, for example, can be helpful in comparing the use of 

incarceration while standardizing for differences in the size of 

the populations in the countries studied. A flow rate which 

divides admissions to prison in a given year by the population 

not only holds differences inrthe population constant, but does 

so also for the effects of differences in ~entence length on the 

prison population. Comparisons of stock and flow rates based 

upon population provide some indication of the contribution of 

sentence length to differences in the prison population across 

countries. Similarly, flow rates based upon arrest in a given 

year standardize for both the effects of sentence length and 

differences in crime across countries. Comparing 

population-based flow rates with arrest-based flow rates 

indicates the importance of differences in crime for determining 

the size of prison populations. Tables 1 to 3 present stock and 

flow rates for four countries and those offenses most comparably 

defined across countries. 

On the basis of population-based stock rates, the u.S. is 

much more likely to incarcerate for violent offenses than either 

England or the Federal Republic of Germany. In the case of 

homicide, the u.s. incarcerates at 7.5 times the rate of Great 

Britain and 5.3 times that of the Federal Republic. The relative 

propensity to incarcerate is similar for robbery where the rate 

for the u.S. is 8.7 times that of England and 4.7 times that of 
. 

Germany. Differences in the rates are somewhat less for property . 

• 

• 

• 
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crime. For burglary, the English rate is approximately 90% of 

the United States. In the Larceny/Theft category, which combines 

burglary, larceny and motor vehicle theft, the incarceration rate 

for the U.s. is roughly twice that of Germany and England. 

The picture does not change substantially when 

population-based flow rates are used to compare countries. For 

homicide and robbery, the United states has incarceration rates 

many times greater than those of England or West Germany. The 

incarceration rate for robbery in Canada, however, is not greatly 

different from that of the u.s .. Again, the differences in rates 

across countries are less for property crimes 

than for crimes of violence. The U.S. incarceration rate for 

burglary is 50% greater than that of Britain, but quite similar 

to that of Canada. The incarceration rate for Larceny/Theft in 

the u.s. is about 65% greater than the English rate. The 

Canadian rate is, again, very similar to the U.S. incarceration 

rate. West Germany's incarceration rate for Larceny/Theft is 

approximately one-sixth of the U.s. rate and 29% of the English 

rate • 
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Table 1: Population-Based stock Incarceration Rates Per Thousand 
by Country and Offense 

c.ountry 
1982 1983 ·1980 1984 

Offense USA England 1/ Canada West 
Germany 

Homicide .309 .041"' NA 2/ .057 

Robbery .461 .051 NA. 2/ .099 

Burglary .37 .21 NA 2/ NA 3/ 

Larceny/ .565 .50 NA 2/ .267 
Theft 

1/ Includes Wales. 

2/ National statistics on prisoners by admission charge are not 
available for Canada. 

3/ Germany does not have a crime class exactly comparable to 
burglary. Burglary is included in the Larceny/Theft category. 

Table 2: Population-Based Flow Incarceration Rates Per Thousand 
by Country and Offense 

Country 
1982 1983 1980 1984 

Offense USA England Canada West 
Germany 

Homicide .070 .007 NA 1/ .012 

Robbery .268 .043 .181 .03 

Burglary .537 .369 .606 NA 2/ 

Larceny/ 1.17 .706 1.16 e2l 
Theft 

1/ Data on admissions to provincial institutions were not 
available on a national basis. 

• 

• 

.' 

2/ Germany does not report data on a class of crime exactly the 
same as burglary. Burglary is included in the L~rceny/Theft • 
class. 
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Flow rates based upon arrest show a somewhat different 

pattern. The probability of incarceration given arrest is 

roughly the same for viol~nt offenses in the United states, 

England and Canada, although England has a somewhat lower rate 
~ 

for homicide. Essentially the same is true for burglary and for 

the more inclusive class of property crime--Larceny/Theft. With 

the exception of homicide, the rates for both violent and 

property crime are still lower in the Federal Republic than they 

are in other countries. The rate for robbery is approximately 

one-half of that in the u.s. England, and Canada. For the 

Larceny/Thefts, the incarceration rate in Germany is 

approximately one-third that of the u.s. and somewhat more than 

one half that of England and Canada • 
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Table 3: Arrest-Based Incarceration Rates by Country and Offense 

Countr:l 
1982 1983 1980 1984 

Offense USA England Canada West 
Germany 

Bomicide .706 .636 NA 1/ .766 

Robbery .364 .388 .414 .215 

Burglary .213 .219 .140 NA 2/ 

Larceny/ .118 .093 .095 .042 
Theft 

1/ Data on admissions to Provincial institutions was not readily 
available on a national basis. 

2/ Germany does not report data on a class of crime exactly the 

• 

same as burglary. Burglary is included in the Larceny/Theft • 
class. 

3/ The rates reported here are the average of the high estimates 
that use charged persons as the base and the low estimates that 
have suspects as the denominator. The range for each offense is 
reported below: 

Discussion 

Bomicide 
Robbery 
Larceny/Theft 

Bigh Estimate 
81.6 
30.5 

5.5 

Low Estimate 
71.6 
12.5 

2.9 

Cross-national studies of incarceration can suggest the 

limits of reform. Countries that maintain social order with 

minimal use of severe punishments like imprisonment can serve as 

models for more punitive countries. Comparative studies can 

identify countries that incarcerate less frequenfly with similar • 
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could be adopted in the U.S. Critics of these comparisons have 

objected that observed differences in stock rates are due to the 

greater prevalence of crime in the united states relative to 

European countriese This analysis supports this contention. When 

the range of crimes examined is made more comparable in terms of 

seriousness and rates are standardized for differences in the 

level of crime cross-nationally, the extreme differences in t~e 

use of incarceration between the u.s. and several other Western 

democracies are lessened considerably and in some cases they 

disappear. To a large extent, observed differences in stock 

incarceration rates cross-nationally are due to differences in 

the types and levels of crime across countries. 

• 

The findings presenteo above also raise some doubts about • 

the advisability of trying to compare national criminal justice 

policies on a single dimension of seriousness. Countries appear 

to sentence offenders differently for different types of 

offenses, rather than consistently sentencing all offenders more 

or less harshly regardless of the presenting offense.26 

Comparisons of sentencing practices cross-nationally should 

specify the offenses for which the comparisons apply. 

This analysis attempted to control for some of the most 

obvious alternatives to punitiveness for explaining observed 

differences in prison populations. Other factors that could 

affect sentencing decisions sh~uld also be included in subsequent 

tests of the punitiveness hypothesis. Specifically, some 

attention should be given to differences in aggravating and . • 
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types of provocation and begin to eliminate competing 

explanations for why this occurs. Eventually, those procedures 

and practices which affect the use of incarceration can be 

evaluated for their transferability across countries. This study 

is a very limited step in this process. It raises questions 

about the corrunon wisdom, perpetrated by comparisons of 

population-based, stock incarceration rates, that the u~s. has a 

much more punitive sentencing policy than any modern, 

industrialized democracy. It identifies differences in the use 

of imprisonmept that deserve explanation. Finally, it suggests 

methods to facilitate cross-national research and thereby bring 

more minds to bear on the process of eliminating competing 

• explanations for observed differences in prison populations. 

• 

Raising Some Questions 

To a large extent, perceptions of the relative punitiveness 

of sentencing practices in the u.s. are shaped by cross-national 

comparisons of stock incarceration rates that control for 

differences in population size, but little else. These 

comparisons have lead to the somewhat misguided likening ~f 

criminal justice practices in the United states to those of 

notoriously repressive countries like South Africa and the Soviet 

Union. On the basis of these stock rates, other industrialized 

democracies and especially countries in western Europe appear to 

use incarceration much less frequently than the U.S. and they 

have been held up as examples of criminal justicie policies that . 
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mitigating circumstances of crimes that are not distinguished in 

the broad and heterogeneous Index crime classifications. There 

i~ good reason to believe, for example, that robberies in the 

u.s. involve firearms more frequently than robberies in other 

countries. Approximately 41% of the robberies known to the 

police in the United States Involve firearms,27 while in Canada 

29% of robberies known to the police invo~ve firearms,28 12% in 

West Germany29 and only 9% of robberies in England include 

guns.3D If this aggravating circumstance was held constant, the 

u.s. incarceration rate for robbery may be considerably lower 

than that of other countries for crimes of comparable 

seriousness. Systematic differences in the criminal history of 

defendants across countries may also account for differences in 

prison use. If defendants in the u.S. generally have lengthier 

or more severe prior criminal histories than defendants in other 

countries, then differences in the use of incarceration may 

disappear or change direction when criminal histories are held 

constant. Subsequent explorations of cross-national differences 

in the use of incarceration should attempt to describe and 

perha~s control for both of these aggravating and mitigating 

circumstances that could explain observed differences. 

Finally, we should underscore that the assumptions 

underlying this comparison of incarceration rates may overstate 

the use of incarceration in the o.s. relative to other 

countries • Specifically, this study assumes that charge 

reduction occurs only in the o.s. and not in the other countries 
\ 
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studied. Consequently, the u.s. rates were adjusted (generally 

upward) for charge reduction, while the rates for the other 

countries were not. There is good reason to believe that charge 

reduction is more prevalent in the u.s. than it is in the other 

countries, but some charge reduction undoubtedly occurs in 

England, Canada and West Germany. Since the data necessary to 

make appropriate adjustments in each country are not readily 

available, we chose to make the most conservative 

assumption--that there is no charge reduction outside of the 

u.s. Given the findings, this conservative assumption 

strengthens the conclusion that sentencing practices in the 

u.s. are not more punitive relative to those of other 

• 

industrialized democracies. This assumption, however, may • 

result in an overestimate ot incarceration rates for the United 

States and it may be inappropriate to use these data to estimate 

the magnitude of the differences between countries. 

Explaining Persistent Differences in Prison Use 

Differences in the level of crime, however, do not entirely 

explain observed differences in the use of imprisonment. Germany 

appears to use incarceration much less frequently than the 

u.s. even when the arrest-based rates are employed. This finding 

raises, again, the question of whether incarceration needs to be 

used as equently as it is in the u.s. It also gives direction 

to future research. The relative similarity of incarceration 

rates for countries with a common law legal tradition and the • 
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markedly lower rate for the only code country included in the 

analysis, suggests that future comparative studies might focus on 

the differences between these two types of systems to explain the 

radically different use of incarceration. It may be that the 

differences observed here between common law and code countries 

are due to misinterpretation~ of procedures, definitions, or 

statistics used in code countries rather than a real difference 

in practice. Perhaps the differences are unique to Germany and 

not generalizable to other code countries. Only replication will 

tell. 

The similarity of arrest-based rates in common law countries , 

suggests further that substantial and pervasive differences in 

incarceration rates across countries are probably not due to 

minor differences in practice. England, for example, makes 

greater use of fines than the U.S., but this does not seem to 

contribute to an appreciably lower incarceration rate, at least 

for violent crimes. Large differences between countries in the 

use of incarceration are more likely· due to major differences in 

the organization of the criminal justice system and the role that 

the justice system plays with respect to other institutions in 

the maintenance of social order. It can be argued, for example, 

that the need for a response by the criminal justice system will 

be much less in countries that fill their need for marginal labor 

with guest workers as opposed to citizens. Guest workers can be 

deported rather than incarcerated. The ranks of guest workers 
. 

can be thinned by deportation as the economy ,slows and this may 
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preempt both crime and a justice system response. Future 

research exploring the differences in incarceration rates between 

countries with common law and criminal code traditions should 

emphasize relative contribution of differences in the role that 

criminal justice systems play relative to other institutions in 

society; differences in the major components of the justice 

process such as arrest, guilt determination and sentencing; and 

differences in definitions and statistics that may result in 

artifactual differences in rates. By distinguishing these 

general class~s of explanatory variables, we will be in a better 

position to identify differences in criminal justice policy that 

can reduce the size of prison populations and that can be easily 

transferred to a new cultural context. 

FaCilitating Cross-National Research 

One of the major obstacles to useful -cross-national research 

in crime and criminal justice is the lack of uniformity in 

definitions and statistics. Given the problems of ensuring 

uniformity in nations with federal systems such as the u.s. or 

Canada, it is foolish to expect immediately more uniformity in 

definitions and statistics cross-nationally. Uniformity will 

flow from a perception of need. The perception of need may 

result from an increase in the volume of cross-national 

research. Several modest steps can be taken immediately to 

facilitate more and higher quality cross-national research on 

• 

• 

criminal justice practices. First, some form of compendium of • . 
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criminal justice and related statistics should be assembled to 

reduce the time and effort required to do cross-national 

comparisons.3l This compendium should include a brief 

description of the criminal justice system in the respective 

countries, a listing of major statistical sources, and a short 

bibliography containing .explanations of these systems as well as 

substantive and methodological work done with the statistical 

data. If this initial document is well received, a more 

elaborate version might include excerpts from these statistical 

reports similar to the format of the Sourcebook of Crimingl 

Justice, as well as a list of contacts who can give advice on the 

use of the data. The compendium could be restricted initially to 

industrialized democracies to maximize comparability and minimize 

effort. It could be made available in several languages. 

Although this aid to research will not directly encourage 

uniformity in definitions and statistics, it will encourage more 

researchers to identify those areas in which comparability may be 

a problem. Only by using statistical data can we identify its 

strengths and weaknesses. A second step that can be taken 

immediately to facilitate cross-national research would be the 

development of a functional as opposed to an organizational or 

positional description of national criminal justice systems. The 

similarity of functions across systems is greater than the 

similarity of actors who perform those functions. In countries 

• that permit a great deal of prosecutorial discretion, for 

example, the prosector may perform a functio~ more similar to 
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that of a magistrate in systems that severely restrict 

prosecutorial discretion. Police that also direct prosecution 

may be more sifu1lar to prosecutors in systems where there is 

separation of prosecution from the police. Researchers can spend 

a great deal of time establishing equivalency across systems and 

their knowledge may never be. circulated in a fashion that would 

help others interested in accurate cross-national comparisons. 

In the meantime, inappropriate comparisons will be made that 

contribute to confusion rather than understanding. A document 

detailing the functional equivalency of actors in criminal 

justice systems cross-nationally would be a useful first step in 

producing the compendium referred to above. 

• 

Third, some immediate steps could be taken to obtain at low • 

cost a reasonably comparable, but limited, set of indicators of 

crime and criminal justice practices. These steps should 

emphasize technologies that are least encumbered by bureaucratic 

and political restraints. Police court and correctional 

statistics are generally collected as part of an on-going system 

the main purpose of which is not the collection of statistical 

data. Consequently, gaining the cooperation of these systems in 

developing and adopting uniform procedures and definitions will 

be possible only to the extent that such behavior facilitates or 

at least does not disrupt, the main objectives of the 

organization. It is unlikely that such propitious circumstances 

will occur. In contrast vehicles such as victimization surveys 

are designed solely for the purpose of collecting statistioal • 
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data. The political problems of gaining uniformity in 

definitions and procedures should be less severe. Small scale 

victimization surveys could be conducted economically and a 

reasonably uniform instrument could be administered under the 

auspices of a mUltinational organization such as the United 

Nations. This survey could be conducted independently of the 

host country, but with its approval and support. The resulting 

data would give a limited, but comparable picture of the level of 

crime and police reaction cross-nationally. This would be a 

useful step in encouraging cross-national research on crime and 

criminal justice. When this research is disseminated, it may 

generate the interest necessary for more ambitious efforts toward 

• building sets of comparable statistics for cross-national 

research. 

Finally, some steps can be taken immediately to improve the 

quality of nationally representative statistics for highly 

decentralized countries like the U.S. and Canada. Countries with 

political and administrative decentralization have greater 

difficulty obtaining the cooperation of all jurisdictions in 

collecting criminal justice statistics. Some subnational 

jurisdictions refuse to submit statistics while others refuse to 

conform to uniform procedures for collection and submission. 

Recently, these countries have employed federally sponsored data 

collections using a systematic sample of jurisdictions in order 

to get high quality, nationally representative statistics. This 

• approach has worked well. It tends, however, td be problem or 
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issue specific rather than systemic in its focus. As a result, 

we have information on some parts of the criminal justice system, 

but not others. In some cases, the information from two or more 

of these sample-based data collections will be different, even 

contradictory. More attention must be given to coordinating 

these sample-based efforts so that they can be used to report on 

the criminal justice system as a whole. First, existing 

sample-based systems must be identified and compared to 

information needs of the system as a whole. Gaps and 

redunoancies should be identified. Second, steps should be taken 

to coordinate existing data collections and to explore sources of 

inconsistency. Samples for data collection could be drawn such 

• 

that they overlap. Steps could be taken to compare the estimates • 

from overlapping data collections or estimates from different 

data collections that should be consistently related. Where 

inconsistencies are found we should attempt to explain them. 

With the appropriate level of coordination, a system of recurring 

sample-based data collections could provide internally consistent 

and nationally representative information on all aspects of the 

criminal justice system. 

• 
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USA 

Murder 
Manslaughter 

Rape 

Robbery 

AggrCl.vated 
Assault 

Burglary 

Appendix 

England 

Murder 
Manslaughter 

Infanticide 

Rape 

Robbery 
Assault with 
intent to rob 

Wounding or 
endangering 
Other wounding 

Burglary in a 
dwelling 
Aggravated 
burglary in a 
dwelling 
Burglary in 
othr. bldg 
Aggravated 
burgla.ry in 
other bldg_ 
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A: Charges by Country 

Country 

Canada 

Murder 
Manslaughter 

Infanticide 

Rape 

Robbery 
with Firearm 
Robbery with 
other weapon 
uther Robbery 

Wounding 
Bodily harm 

Breaking and 
entering 

west 
Germany 

Mord (212) 
Totschlag 
(2l3,2l1,2l6) 

vergewaltigung 
(177) 

Raub (249,250,252, 
255,3l6a) 

Korperverletzung 
(223a-224,225,227,229) 

Diebstahl unter ersch­
werenden umstanden 
(243, 244) 1/ 
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USA 

Larceny 

England 

Theft from a 
person 
Theft in a 
dwelling 
Theft by an 
employee 
Theft from 
mail 
Shoplifting 

Theft from a 
machine 
Theft from a 
vehicle 
Other theft 
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Country 

Canada 

Theft>200 
Theft<200 

Motor Vehicle Theft or un- Theft-motor 
theft authorized vehicle 

taking of a 
motor vehicle 

West 
Germany 

• 
Diebstahl ohne ersch­
werende Umstanden (242, 
247, 248a'-c) 1/ 

• 
1/ The Federal Republic does n~t have classes of crime exactly comparable 
to burglary, larceny and motor vehicle theft~ vther researchers have 
suggested ~sing a broader category of larceny/theft which does not 
distinguish between the three subclasses.32 

• 



• -35-

Appendix B: The Mechanics of Rate Computation 

Arrest-Based Flow Rates 

Rate Computation for the United States Computing incarceration 

flow rates for the u.s. is complicated both by the decentralized 

nature of the government system and by the need to adjust for the 

prevalence of charge reduction. The responsibility for 

corrections in the u.s. is shared by the local, State, and 

Federal governments. These three levels of government are not 

included in a single unified statistical reporting system. 

Consequently, adjustments must be made to the numerator of the 

• incarceration rate to include admissions to local jails as well 

as admissions to state and Federal prisons. A second set of 

adjustments must be made to correct for charge reduction bias. 

The rate computation for the u.s. will be presented in three 

phases--the derivation of the simple incarceration rate, 

correction of the rate for the inclusion of admissions to local 

jails, and the adjustment to correct for charge reduction bias. 

Both adjustments will have some error associated with them. 

The Simple Incarceration Rate 

The simple incarceration rate refers to the ratio of 

persons admitted to state prisons for a particular index offense 

in a given year to the number of persons arrested for that 

• offense in that year. The denominator of this r~te was obtained 

from Table 23 of Crime in the United States ana represents an 
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estimate of the number of persons arrested for specific crimes in 

the United States in a given year. This estimate is based upon 

reports from departments serving 81% of the population that are 

weighted by size to reflect the total national population. The 

numerator was obtained from estimates of admissions to state 

prison33 and from estimates o .. f the proportion of admissions to 

prison for a particular type of crime as indicated in Prison 

Admissions and Releases, 1982.34 The estimates of total 

admissions were multiplied by the proportion of admissions for a 

particular type of crime to obtain an estimate of the number of 

admissions for a particular year. Admissions to Federal 

institutions for each index crime were added to this estimate of 

total admissions. The information on admissions to Federal 

prisons was taken from The Source Book of Criminal Justice 

Statistics, 1983, Table 6.40. 

The Jail Correction 

This simple incarceration rate is an underestimate of the 

probability that a person arrested for a specific offense will be 

imprisoned because it excludes persons admitted to serve 

sentences in jails rather than state prisons. To correct for 

this, we estimated the number of persons serving sentences in 

jails for specific index offenses and added this number to the 

numerator of the rates. The estimates were obtained in two 

steps. First, we estimated the proportion of admissions to jails 

• 

• 

constituted by admissions under sentence for each specific index • 
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crime. This was done with the Survey of Jail Inmates, which is a 

cross-sectional survey of a sample of inmates. Since the 

probability of selection in a cross-sectional survey is a 

function of sentence length, the survey will overestimate the 

proportion of prisoners serving sentences for index crime. To 

avoid this problem, we separated the sample into cohorts 

according to the time between admission and interview. The least 

biased estimate of the proportion serving a sentence for a 

particular crime can be obtained from the cohort with the 

shortest time between admission and interview, i.e. one day. 

This method is undesirable because it decreases bias at the 

expense of reliability. The number of persons interviewed one 

• day or less after their admission is too small to afford a 

reliable estimate of the proportion of jail admissions under 

sentence for a particular crime. In order to obtain higher 

reliability, we made estimates of the parameter using 

increasingly longer intervals between admission and interview. 

These estimates were plotted according to the length of the 

interval between admission and interview. We fit a curve to 

these estimates and extrapolated the curve to the point where the 

interval between admission and interview was equal to zero. The 

resulting parameter was used as an estimate of the proportion of 

admissions to serve sentences for a particular index crime. 

The second step involved estimating the number of admissions 

to jails in a given year. This was done in two ways. The first 

• used the number of inmates interviewed within one day of their 
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admission in the Survey of Jail Inmates weighted to be 

representative of the population of jail inmates. This number 

was multiplied by 365 to obtain an estimate of jail admissions 

for the year. A second method for estimating jail admissions was 

based upon the National Prisoners Statistics (NPS) data on 

admissions and information from the Offender Based Transaction 

System (OBTS). The latter was used to obtain an estimate of the 

ratio of persons admitted to jail as opposed to prison in a given 

year. The NPS estimate of admissions was multiplied by this 

ratio to obt~in an estimate of persons admitted to jail for the 

relevant offenses. The Survey-based estimate was 1,350,856 

admissions to jail annually for Index crimes and the OBTS-based 

estimate was 2,000,000. Two sets of jail corrections were 

computed using these two different estimates of the jail 

population. In order to provide a more stringent test of the 

relative punitiveness of U.s. sentencing practices, we chose to 

use the larger of the two estimates. 

~he estimate of the proportion of jail admissions serving a 

sentence for an index crime was multiplied by the estimates of 

the number of admissions to jails to obtain the jail correction 

that was added to the numerator of each rate. The jail 

correction factors are presented in Tables 1 and 2 by type of 

crime and estimation method. 

• 

• 

• 
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Table 1: Estimated Number of Persons Serving Sentences in Local 
Jails for Index Crimes and Components ot the Estimates by 
Offense: Computed Using OBTS-Based Estimate of Jail Population. 

Offense 

Homicide 

Rape 

Robbery 

Aggravated 
Assault 

Burglary 

Larceny 

MVT 

Component of the Estimat& 

Proportion of 
Admissions 
Serving Sentence 

.00135 

.00057 

.008 

.011 

.024 

.065 

.0003 

Estimate of Estimate of 
Admissions to Jail Correction 
Jail 

2000000 2715 

2000000 1148 

2000000 16084 

2000000 22977 

2000000 48043 

2000000 131597 

2000000 627 

Table 2: Estimated Number of Persons Serving Sentences in Local 
Jails for Index Crimes and Components of the Estimates by 
Offense: Computed USing Survey of Jail Inmates-Based Estimate of 
Jail Population. 

Offense 

Homicide 

Rape 

Robbery 

Aggravated 
Assault 

Burglary 

Larceny 

MVT 

Component of the Es~imate 

Proportion of 
Admissions 
Serving Sentence 

.00135 

.00057 

.008 

.011 

.024 

.065 

.0003 

Estimate of Estimate of 
Admissions to Jail Correction 
Jail 

1350000 1824 

1350000 770 

1350000 10807 

1350000 14860 

1350000 32421 

1350000 

1350000 

87806 

2702 
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The Charge Reduction Correction. Charge reduction refers to 

the prac:tice of changing the original or arrest charge to a less 

serious charge for which the offender is prosecuted and 

ultimately sentenced. The charge may be reduced for a variety of 

reasons. The police may have arrested the offender on the wrong 

charge; the evidence that was sufficient for arrest was not 

sufficient for prosecution; reductions in charge may be exchanged 

for a guilty plea or information that will help in other 

prosecutions. Whatever the reason, charges are changed 

roqtinely and they are generally reduced, but it is possible for 

charges to be changed to more serious crimes, as in the case when 

a robbery victim dies and the robbery charge is changed to 

murder. Changes in charge regardless of their direction can 

affect the accuracy of the incarceration rates used here. If 

charges are reduced, then the ratio of admissions to arrests will 

understate the incarceration rate. Persons arrested for 

homicide, for example, who are ultimately incarcerated for simple 

assault will figure into the denominator of the incarceration 

rate for homicide, but they will not enter into the numerator 

because they were imprisoned for another crime. Conversely, a 

person arrested for robbery who is ultimately sentenced for 

homicide will result in an overcount of admissions for homicide 

and an undercount for robbery. The net effect of changes in 

charge will be the difference between charge increases and charge 

reductions. 

• 

• 
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The Offender Based Transaction System data for eight states 

were used to estimate the extent of charge reduction and to 

compute an adjustment factor. OBTS includes all cases that are 

disposed of in state courts in a given calendar year. The 

information collected on each case includes the arrest charge, 

the disposition charge, and the type of sentenced imposed. With 

this information it was possible to determine the proportion of 

persons arrested for a particular charge who we!e incarcerated 

for that charge or any other charge. For purposes of adjusting 

the incarceration rate we are not interested in changes in charge 

that do not result in incarceration. Table 3 presents the 

proportion of persons incarcerated by arrest charg_ and 

disposition charge. It is clear that changes in charge are quite 

prevalent in u.s. criminal processing. Moreover, charge 

reductions are more frequent than increases in charge for the 

more serious crimes of homicide, rape, robbery, aggravated 

assault and burglary. Charge increases are slightly more 

prevalent for larceny and motor vehicle theft. This makes sense 

because charge reductions for these lesser crimes are less likely 

to result in incarceration of any sort. 

The data in Table 3 can be combined with NPS and the jail 

correction information to estimate a charge reduction 

correction. We know from the NPS data the number of admissions 

to prison occurring in a given year for each offenseo The jail 

correction estimated above indicates the number of persons 

• admitted under sentence for each index crime. Table 3 indicates 
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the proportion of persons incarcerated for a given offense who 

were arrested for another. By multiplying this proportion by the 

sum of the NPS estimate and the jail correction, we obtain the 

number of persons arrested for homicide who were ultimately 

incarcerated for robbery. Where persons have been incarcerated 

for a charge less serious than the arrest charge, the estimate of 

the number of persons so incarcerated should be subtracted from 

the numerator of the less serious charge and added to the 

numerator of the rate for the more serious charge. In the case 

of persons being incarcerated for a more serious charge than the 

arrest charge, the number of person should be subtracted from the 

numerator of the more serious charge and added to the numerator 

--~ I 

• 

of the lesser charge. The difference between the number of • 

charge increases and charge decreases constitutes the charge 

reduction correction that will be added to the numerator of the 

rate. The estimates of admissions to incarceration as well as 

the jail and charge reduction corrections are presented in Table 

4. 

• 
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Table 3: Arrest Offense by Disposition Offense for Persons Sentenced to 
Incarceration from OBTS Data, 1982: Proportion of Offenders sentenced 
Arrested for a Specific Charge 

Disposition Offense 

Arrest Homicide Rape Robbery Aggravated Burglary Larceny MVT Other 
Offense Assault Offense 

Homicide .925 .004 .022 .04 .001 .0004 .001 .008 

Rape .001 .791 .006 .024 .003 .()006 .001 .009 

Robbery .007 .012 .919 .082 .016 .084 .029 .027 

Aggravated.OO9 .007 .003 .665 .007 .005 .009 .059 
Assaul t 

Burglary .002 .009 .008 .008 .927 .204 .045 .091 

Larceny .0003 .0009 .006 .001 .016 .595 .155 .039 

• MVT . 0 .0 .0007 .0002 .003 .013 .639 .009 

Other .053 .173 .034 .178 .026 .095 .11 .755 

l. 00 1.00 1.00 l. 00 1.00 1.00 1.00 1.00 

• 
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Table 4: Estimates of Admissions to Incarceration and Rate Components by 
Offense: Jail Correction Based on OBTS Estimate of 
Total Jail Admissions 

Components of the Rate 

Offense Admissions to Jail Charge Total 
State and Federal Correction Reduction Admissions 
Institutions 1982 ~. Correct~ons 

Homicide 11447 2715 1945 16107 

Rape 4303 1148 767 6218 

Robbery 30077 16084 15904 62065 

Aggravated 11032 22977 -2135 31874 
Assault 

Burg1ar·y 44889 48043 31479 124411 

Larceny 18534 131597 -11737 138394 

MVT 3228 4000 1914 9142 

The total admissions presented in Tables 4 and 5 were 

divided by the arrest data from the OCR referenced earlier to 

obtain the arrest-based incarceration rates for :ach type of 

Index crime. Since there was evidence that the rates in Table 4 

were superior to.those in Table 5 or vice versa, the rates were 

averaged to produce an estimate of the arrest-based incarceration 

rate for each type Qf crime. 

• 

• 

• 
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Table 5: Estimates of Admissions to Incarceration and Rate Components by 
Offense: Jail Correction Based on Jail Inmate Survey Estimate of Total 
Jail Admissions 

Components of the Rate 

Offense Admissions to Jail Charge Total 
state and Federal Correction Reduction Admissions 
Institutions 1982 ., Corrections 

Homicide 11447 1824 1455 1·i726 

Rape 4303 770 539 5612 

Robbery 30077 10807 11544 52428 

Aggravated 11032 14860 -985 24907 
Assault 

Burglary 44889 32421 23054 100364 

Larceny 18534 87806 -7456 98884 

MVT 3228 2702 1419 7349 

Rate Computation for Canada. The problems of computing 

incarceration rates for Canada are similar to those for the 

u.s •• Canada is a federal system in which the responsibility for 

criminal justice matters, including criminal statistics, are 

shared by the Federal and Provincial governments. The federal 

government can not guarantee provincial compliance with data 

collection initiatives. This results in information gaps, the 

most notable of which is the absence of systematic data on the 

courts. More importantly for this study, the required data on 

admission offense is not routinely tabulated by-the provinces and 
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it is not readily available. The Canadian Correctional Service 

has this data for Federal prisoners~ but Federal jurisdiction is 

limited to persons sentenced to two years or more. This would 

exclude a large number of offenders sentenced to terms in 

Provincial institutions. Without this information, we cannot 

compute offense specific incarceration rates. Fortunately, the 

Canadian government commissioned a study of sentencing practices 

in 1983 which included information on the charge at admission to 

prison.35 This study made possible the computation of offense 

specific incarceration rates for Canada. 

The numerator of the incarceration rate was computed by 

taking the proportion of total admissions for each Index crime as 

• 

indicated in the report, Sentencing Practices and Trends in • 

Canada, Vol.l, Figure A8, and multiplying it by the total number 

of admissions (excluding persons sentenced for failure to pay 

files). The total number of admissions to prison was obtained 

from Correctional Services in Canada, 1980/1981. Fine defaulters 

were removed from the total by multiplying the proportion of 

admissions for non-payment of fines present in Table 5 of 

Correctional Services in Canada, 1980/1981 by the total number of 

sentenced admissions presented in Table 3 of that report. The 

resulting number was subtracted from the total admissions figure. 

When estimates of the proportion of fine defaulters was not 

available for 1980/1981, estimates of that proportion were taken 

from Table 16 of Adult Correctional Services in Canada, 

1982/1983. The data inCluded in SentenCing Practices is based • 
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upon a systematic sampling of records from nine of the twelve 

major pr.ovincial/territorial jurisdictions in Canada, and the 

Federal Correctional Service of Canada. Alberta, the Northwest 

Territory and the Yukon were not included. Nonetheless, the 

jurisdictions studied include approximately 85% of the Canadian 

population and can serve as a reasonable basis for making 

statements about the nation as a whole. The number of persons 

charged by the police for each type of index crime was used as 

the denominator of the rate. These data were made available in 

special tabulations done by the Canadian Center for Justice 

Statistics. Only persons arrested in the jurisdictions included 

in Sentencing Practices were included in the denominato~ of the 

rate. 

Rate Computation for England and Wales. The computation of 

incarceration rates for England and Wales was reasonably 

straightforward because of the administrative centralization of 

the British criminal justice system. The numerator--persons 

admitted to prison to serve sentences for Index crimes-- was 

taken from the annual report, Prison Statistics Enoland and Wales 

(Tables 3.2,4.1,5.1). Persons under 17 years of age were 

excluded from the numerator to make it more comparable with 

U.S. statistics in which admissions to juvenile facilities are 

not included. The British police arrest suspects, but there are 

no routinely produced statistics on arrests. We estimated 

arrests by combining the number of persons cautioned for each 
\ 
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offense as reported in Table 5.4 of Criminal Statistics England 

and Wales, 1983 with persons proceeded against in Magistrates 

Court as reported in Tables 6.4 to 6.6 of the same publication. 

Cautions are formal--written or oral--warnings issued by police 

officials to persons suspected of committing a crime. Warnings 

are supposed to be issued only when there is sufficient evidence 

to proceed with a prosecution, but it is not entirely clear what 

happens in practice. They may be issued in cases where evidence 

is not sufficient to warran~ prosecution, but the police have 

good cause t~ believe that the suspect is guilty.36 Bottomley 

and Pease37 suggest that cases involving cautions are 

substantially weaker than those proceeded against in Magistrates 

Court. Since all persons who are ultimately prosecuted are 

proceeded against in Magistrates Court even if they are tried in 

Crown Courts, the sum of those proceeded against and cautioned 

should be a reasonable approximation of arrest in o.s. If 

cautioning involves less probable cause than does arrest in the 

U.S., as Bottomley and Pease data suggest, then our count of 

arrests in England will be too high and the resulting 

incarceration rate too low. This procedure was followed for all 

offenses except homicide. More detailed information on homicide 

suspects was available in Chapter 4 of Criminal Statistics 

England and Wales, 1983 and these data were used to estimate the 

incarceration rate for that offense. 

Admissions to incarceration for homicide included all 

persons sentenced to prison or as listed in Tabie 4.8. Arrests 

• 

• 

• 
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were estimated using total suspects (586) less those who died or 

committed suicide before processing was completed (31), since it 

was not clear that these persons had before or after they had 

been taken into custody. Arrest in the u.s. requires that the 

person be taken into custody. The data in Chapter Four were 

altered somewhat because they are based on cohorts according to 

the year in which a person became a suspect. At the time of the 

report, not all of the suspects identified in 1983 had completed 

processing. The estimates of proportion convicted and sentenced 

to incarceration from those who had completed processing were 

used to estimate admissions to incarceration for the full 1983 

suspect cohort. At the time of the report, 365 suspects had been 

• processe~ by the police and the courts. Of these, 301 (82.5%) 

had been convicted for homicide and 20 (5.5%) had been convicted 

of another charge. Approximately 80% (240) of those convicted of 

hornicioe were incarcerated. These prop~rtions were applied to 

the total population of homicide suspects that would be processed 

by the court to obtain an estimate of total number of suspects 

incarcerated. This estimation procedure is presented below. 

(Total 1983 Suspects * (% of processed * % convicted» + convicted 
Processed convicted incarcerated of lesser 

charge 

Admis-
sions = (494 * (.825 * c 80) ) +(.055*494) = 353 

• 
The computational method employed for homicide is different 

from that employed in other countries and for ot.her crimes in 

England and it may affect comparisons in unknown ways. This 
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approach was required because the data on homicide suspects 

proceeded against in Magistrates Court were not available in 

Criminal Statistics England and Wales. Consequently, the 

procedure for estimating arrests could not be used for homicide 

and the suspect data included in Chapter 4 was the best 

alternative. Moreover, the offense classifications in Prison 

Statistics England and Wales were not exactly compatible with 

those in Chapter 4 of Criminal Statistics. Specifically, ~t was 

not clear what proportion of the "other homicide" category should 

be included in the numerator of the incarceration rate. This 

prohibited the straightforward use of the Prison Statistics data 

as the numerator of the rate. 

Rate Computation for the Federal Republic of Germany. As in the 

case of England and Wales, the administrative centralization of 

the German criminal justice system facilitates rate computation. 

The numerator of the incarceration rate is admissions to prison 

for particular offenses as indicated by the sentences given to 

persons convicted of these offenses. These data were taken from 

the annual report of prosecution statistics, Strafverfolgung, 

Rechtspflege Reihe 3,1984, Table 6. The denominator of the rate 

was estimated in two ways. First, all suspects, that is persons 

whom the police have sufficient reason to believe con~itted an 

Index crime, were used. These data were taken from the annual 

report of police statistics, POlizeiliche Kriminalstatistik, 

1984, sections 2cl through 2.6. 

• 

• 

• 
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The status of suspect (Tatverd!chtige)" however, is more 

inclusive than arrested person in the U.S., since suspects need 

not be taken into custody and the standard of probable cause 

required to make someone a suspect is cc,nsiderably less than that 

necessary for arrest.38 Consequently, we also employed a more 

restrictive definition of "ar~est" by using only those persons 

actually charged with a crime in an off.icial judicial proceeding 

(Auklage). These data were obtained from Table 1, 

Strafverfolgung, Rechtspflege Reihe 3, 1984. "Persons charge" is 

more restrictive than arrest in the u.s. This is more equivalent 

to that segment of arrests that prosecutors in the u.s. decide to 

proceed with. Therefore, using this as the denominator of the 

incarceration rate will result in an inflated rate. By using 

both denominators, we produced two rates -- a suspect-based rate 

that is too low and a charged person-based rate that is too high. 

The rate most comparable to those of the other countries studied 

lies somewhere in between. Although this will not permit an 

exact comparison of the Federal Republic with the other 

countries, it does provide an upper and lower limit which can 

serve as a basis for comparison. If the high West German rate is 

lower than that for other countries, then we can be confident 

that the west Germans employ incarceration less frequently. If 

the lower rate is higher than that for other countries, then it 

is likely that incarceration is used more frequently in the 

Federal Republic.39 The two estimates will be combined to 

produce an average for tabular display. 
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The only departure from the simple ratio calculation 

described above occurred for homicide. In the U.S., attempted 

homicide is classified as aggravated assault, while in West 

Germany the same event is classified as attempted murder. In 

order to ensure comparability, we removed attempted murder from 

the denominator of the rate by multiplying the number of suspects 

for murder and manslaughter by the proportion of reported 

offenses that were classified as other than attempts. While this 

is not exact, it should approximate the number of persons 

suspected of homicide as opposed to attempted homicide. It is 

unclear from available statistics how many admissions to prison 

were for attempted homicide. consequently the incarceration rate 

for homicide presented here is probably an overestimate, but 

leaving the attempted humicides in the denominator of the rate 

undoubtedly produces a larger underestimate. 

Adjustina Rates for Juveniles 

The numerators of the flow rates described above are based 

upon admissions to adult institutions, while the denominators 

include all arrests regardless of the age of the suspect. This 

approach was taken because of the ambiguity of the distinction 

between adult and juvenile. Some juveniles will be admitted to 

adult institutions, especially those juveniles convicted of 

serious crimes, so excluding juveniles from the base would result 

in an overestimate of the incarceration rate. More importantly, 

with the available statistics, it was difficult to remove 

• 

• 

• 
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juveniles from the denominators of all rates. We assumed that if 

juveniles were treated consistently across all countries, the 

resulting rates would still 'be a good scale on which to compare 

countries on their use of incarceration. While this assumption 

is reasonable, including juvenile arrests and excluding the bulk 

of juvenile admissions produces rates that cannot be interpreted 

as the probability of incarceration given arrest. For this 

reason, efforts were made to remove juveniles from the 

denominators of the rates. The adjustments are described below. 

The rates with juveniles in the denominator were adjusted to 

remove juveniles by dividing the rate by the proportion of 

arrests involving adults for each index offense. Table 6 

presents the proportion of arrests involving adults by country 

and offense. Table 7 includes the adjusted rates by country and 

offense. 
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Table 6: Proportion of Arrests Involving Adults by Country and 
Offense 

Country 

1982 1983 1980 1984 
Offense USA England Canada W Gr 

Homicide .915 NA .968 .951 

Robbery .736 ., .815 .81 .776 

Burglary .604 .73 .612 NA 

Larceny/ .653 .68 .70 .70 

Table 7: Arrest-Based Flow Rates Adjusted for Juvenile Arrests by 
Country and Offense 

Country 

USA England Canada W Gr 
Offense High Low 

Homicide .807 .738 NA NA .862 

Robbery .535 .452 .475 .537 .109 

Burglary .39 .315 .30 .286 NA 

Larceny/ 
Theft ~20 .164 .137 .171 .026 

Population~Based Stock Rates 

Population-based stock incarceration rates are the ratio of 

the number of prisoners in custody on a specific day to the total 

population of the country. We were able to estimate this rate 

for all countries except Canada and for most offenses. Canada 

does not routinely produce nationally representative counts of 

the number of persons in Provincial institutions by index , 

• 

• 

• 
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offenses. Our efforts to obtain comparable counts from every 

province was not particularly successful. Consequently, we could 

not estimate population-based stock rates for Canada. 

Stock Rate Computation for U.S. 

The numerator of the rate was computed by adding the persons 

serving sentences for Index offenses in State and Federal 

institutions and the number of persons serving sentences for 

Index crimes in local jails on a given day. The number of state 

and federal prisoners was estimated using the total number of 

prisoners in state and federal custody on December 31, 1982 as 

presented in Prisoners in State and Federal Institutions on 

December 31, 1982.40 This figure was multiplied by the 

proportion of prisoners serving sentences for specific Index 

offenses taken from the Survey of Prison Inmates. 1979. There 

was no inmate survey conducted in 1982. We assumed that the 

offense distribution would not change radically in the 

intervening two years and that the 1979 data would be a good 

approximation. The number of inmates serving sentences in local 

jails for Index crimes was computed using the average daily 

population of jails as presented Jail_.lnmat~.4l This 

number was multiplied by an estimate of the proportion of the 

jail population serving a sentence for particular Index crimes 

taken from the Suryey of Inmates in Local Jails. 1983. ~he 

estimate of persons serving sentences in jails for a specific 

4It offense on a given day was added to the estimates of persons 
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serving sentences in prisons for a specific offense on a given 

day to obtain the numerator of the stock rates. 

The denominator was the total resident population of the 

United States in 1982 as reported in Table 1 of Crime in the 

United States,1982.42 This is the Census Bureau's estimate of 

the resident population. 

Stor.k Rate Computation for England and Wales 

The count of prisoners in custody on a given day was taken 

from Table 1.5 of Prison Statistics England and Wales, 1983.43 

This table presents all persons in custody on June 30 u 1983. 

Some of the prisoners included in this table are under 17 years 

• 

of age. Consequently, they would not appear in the prisoner • 

counts for other countries, since younger juveniles are treated 

in a separate system and the statistics are reported separately, 

if at·al1444 We attempted to exclude younger juveniles by 

eliminating all persons in Table 1.5 who were residing in Youth 

Correctional Centres and Junior Detention Centres. The 

conclusions reached using all persons in the table are not 

greatly affected by this attempt to exclude younger juveniles. 

Since we are not especially confident that this adjustment is 

appropriate and it appears to make little substantive difference, 

we have used all the persons listed in Table 1.5. This will 

result in an overestimate of the Stock rate for England. 

The denominator of the rate is the total resident population • 



• 
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of England and Wales in 1982. This number was kindly provided by 

Pat Mayhew of the Home Office.45 

stock Rate Computation for west Germany 

The number of prisoners in custody for Index offenses on a 

given day was computed from Table 6 of Strafvollzug, Rechtspflege 

Reihe 4, 1984. All persons in custody for the pertinent charges 

were added to form estimates for specific Index offenses. The 

estimate of the resident population that served as the 

denominator of the rate was taken from Polizeiliche 

Kriminalstatistik, 1984, page 223. 

Population-Based Flow Rates 

Pupulation-based flow rates were computed for each country 

by taking the numerator from the arrest-based flow rates 

described above and the denominator from the population-based 

stock rates. 
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THE ISSUES 

.' .,. .. --- " The identification and sanctioning of the criminally deviant is an 

inherently political process. This political process involves mechanisms 

through which public demands are translated into legal prohibitions, 

legislative sentencing structures, and the actual punishments imposed on 

convicted offenders. The translation process requires that public opinion be 

mobilized, by either elected political leaders or by persons independent of 
.... 

the formal political process. Recent experiente in two areas illustrate the 

political salience of such public demands. Since 1978, many states have 

passed determinate and mandatory sentencing statutes. (Blumstein, 1984) 

Leadership for the passage of this legislation was provided by legislators and 

other elected officials who were able to successfully mobilize public opinion 

in support of such changes. The most successful recent effort that was 

organized independently from the formal political process has been the drive 

to improve enforcement against and to increase sanctions for drunken drivers. 

(Heinzelmann, 1985) 

Research into the criminal justice policy formation process has made it 

clear that public beliefs and preferences are important influences. (Flanagan, 

1987) However, the specific mechanisms through which public desires are 

translated in to penal sanctions are not well understood. On the other hand, 

recent studies of both public attitudes about punishment (Cullen, et al., 

1985; Langworthy and Whitehead, 1986) and studies of legislative attitudes 

concerning criminal justice policy issues (McGarrell and Flanagan, 1986) have 

#.,:' .... 
.• !. • 

suggested that fundamental bel iefs about ·the 'causes_of crime-are critical ;in':-:S'~".; ·;:'5,::::-f'7.':;:_, 
, • .. • - ' ' '.. ..:. • 4' ••• 

shaping attitudes about crimina" pUl}ishmen,t"s.·'::~O~,:t~e 'ba·s}~:Cjf their re.s~.~r.c~: . ..:~;:\,::~~~::~:~·~:-~: 
. .. '-," . . . ~.. . . ". ~ "'. .. . 

with New York State legislators, McGarrell and Flanagan identified th~ views 

of constituents as important components in defining the ideological sets to 
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which legislators' criminal justice policy choices were closely tied. (1986) 

While public opinion is an undeniably important influence in the 

development and prosecution of criminal sanctions, the proper role of public 

preferences is a matter of debate. The debate has been intensified by recent 

attempts to recast criminal sanctions into deserts-oriented models advocated 

by individuals such as vonHirsch (1976) and Fogel (1976). Many students of 

punishment structures recognize that attempts to operationalize these models 

should be guided by public preferences. (See, e.g., Nevares-Muniz, 1984) 

However, Blumstein and Cohen (1980, p.225) ~uggested three baseline 

requirements that must be met if sentencing policy is to be predicated on 

public opinion. First, there must be substantial agreement about what 

sentences are appropriate. Second, there must be a high positive correlation 

between judgments about offense seriousness and the severity of punishments 

desired. Finally, they argue that responsible policy formation requires that 

there be sUbstantial correspondence between the severity of punishments the 

public desires and the punishments a~tually being imposed. 

Empirical studies of punishment preferences have produced mixed results 

with respect to these requirements. The stability of discriminal distances 

between public judgments about sentence severity has not been great; that is, 

standard deviations have been large causing sentencing categories to overlap. 

Blumstein and Cohen (1980, p. 248) indicated that the high variance in their 

study of publ,c attitudes in Allegheny County, Pennsylvania were due to 

.... ~ .• 

• 

" -.... .. . .. ... .... , ..... 
distributi():;s of judgments that.were" skewed by a.small riu~be~_of respondents "~~ .• :"".,". ~.~:_~.:( 

~ , . . . -. - .... .,-

who desired punishments consider~bl.Y more severe t"hari the' norm. :·1 n 'a' :s u r'v'" ~e:y :2~~'~": . .;, :.~::~~~; 
• p. ,-.. - ...... 

of public attitudes in Boston by R~.ssi, Simpson and Miller .(1985, p. 83) they". 
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~ " ' . " .. ,' "" ...... found that high standard deviations were positively correlated with the . - -

high mean severity punishment preferences .. On the other hand, ~empirical .'~." 
, 

studies have found considerable stability among judgments about relative crime 

seriousness (Wolfgang, et al., 1985), and substantial structural 

correspondence between crime seriousness and punishment severity. (Hamilton 

and Rytina, 1980; Rossi, Simpson and Miller, 1985) 
"'. 

The third requirement articulated by Blumstein and Cohen is the most 

problematic. It is important that relative judgments about punishment 

structures be anchored into the actual punishments imposed in a jurisdiction. 

The most consistent empirical finding in this area is that the severity of 

punishments actually imposed by the criminal justice system are greatly 

exceeded by the punishment levels the public would like to see imposed . 

(Blumstein and Cohen, 1980) 

On the other hand, it has been argued that the public systematically 

misunderstands many issues related to crime and justice, and that the level of 

public misunderstanding is particularly acute in the area of punishment 

policy. As Blumstein and Cohen observed about their survey respondents, "It 

is possible that the sentences called for derived more from a misconception of 

current practice than from disagreement with it." (1980, p. 259) 

It is also important to note that citizen beliefs about appropriate 

punishment are often strong and powerfully articulated. (Flanagan, 1987) .The 

.'.... .. 

argumant against basing criminal sanctions 'on 'public opinion was forcefully -:-'-~:=-:::'·h::;·~7. 
-' . .. -- '-. . .. - . "'", 

., . 
made by Durham: -." ~. , ....... . . .. ~ ." '. .. - .... .. .. . "" .. " .... ;-. '''' __ ----"T----" ... -. --.. ,_ .. -._. ... .. .": ...... ...-~ ..... - .... - - .-.. -.~ .. -..... ..... 

.. . . ...... .-.. .. . -.. ... ~".' '"", :-... ",,;-.. " -.. ;:- ~ •.. ' ..... ~ 
........ - ........... -. . .. ~ ........ -!-..... " :.- ... .. 

~I 
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Using public judgments to determine the penalty for burglary of a:':.:· . "'.- ;.,;.' 
residence may be akin to the use of such opinions to determine the prime.: _ . 
rate, the percentage of hydrocarbons that is to be tolerated in ~he._ - .~~ 
atmosphere, or the rul es for testing new drugs pri or to rel ease into the :- - ~-.. - '._ 
open market. Matters relating to crime and pUnishment may seem different 
than these other kinds of affairs simply because citizens tend to have 
opinions, often strongly held opinions, about crime. Few citizens become 
emotional about the prime rate. However, the strength of convictions 
offers no assurance that public views are reasonable. (1985, p. 204) 

As suggested above, the core problem with basing sentencing policies on 

public preferences is the disparity between those preferences and current 

practice. Blumstein and Cohen, for example, found that in general their 

respondents desired incarceration with about twice the frequency than such 

sentences were actually imposed in Pennsylvania. (1980, p. 258) In addition, 

they found that the mean incarceration periods desired were generally larger 

than actually imposed, and that among repeat offenders public preferences 

about time served were about double the times being served by Pennsylvania 

offenders. (p. 252) Such differences are probably due to the public being 

misinformed about crime-related issues (Bohem, 1986) and to the absence of 

decision consequences when citizens are asked for their jUdgments. This may 

be the worst of all worlds if public opinion is to be used for determining 

sentencing policy. First, the public incorrectly assesses the prevalence, 

incidence and seriousness of crime in society, and secondly they are 

constrained neither by current practice nor by the actual ability of 

government to provide jail and prison space. 

From a rational public policy perspective, it may be fortunate that the 

no~mal process by which the public influences sanctioning policy is political 
. .... ~ , .. 

• 

. ~ ." .: :--- .~ 

and i nd; rect. Usually, the legislature,.~executive agencies, and the judiciarY .::·::~::·:.i.::~:;'· •. 

act as a brake on the unconstrained public appet;te for higDer sanctions. 
~,. • 
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However imperfect, this process operates as a governor on the degree to which 

public preferences fuel the engine of criminal sanctions. 'It also suggests 

the inappropriateness of directly interpreting public preferences as valid 

indicators of aggregate societal requirements for criminal punishments. 

This paper reports the results of a study of these policy issues as they 

relate to a recent national survey of Public Attitudes Concerning Criminal 

Offenses, This survey will subsequently be referred to as the "National 

Punishment Survey·· or "NPS." In view of the foregoing discussion, it seems 

important to interpret the NPS findings within a broader pol,itical context. 

The analytical approach was to develop an operational baseline against which 

to evaluate the punishment preferences of this representative national sample. 

The potential public policy consequences of the preferences expressed in the 

survey were estimated by applying the punishment preferences to a recent 

conviction cohort from New York State. The likely impact was assessed through 

comparisons between the 1985 New York baseline outcomes and the modifications 

to sentencing practice that would result from the unconstrained punishment 

preferences expressed in the National Survey. Providing such real-world 

anchors for the NPS data should contribute to subsequent discussions about 

their meaning and their ~tility in the policy process. 

THE NATIONAL SURVEY OF PUBLIC ATTITUDES CONCERNING CRIMINAL OFFENSES 

Public attitudes about criminal punishment were assessed through a 

" 

national telephone .survey that was conducted a~ .the Bo~ling Green Univer~ity,_::'~·P.::~.:' ":';";~~; 

Popul at i on and Sod ety Research' Center from August ,to October of 1987.'-_' ,:rhi s ~~.:'~·:':::''::-:-:;7-::-=~ 
'" -, . ~':.. . .... - . 

survey was sponsored by a cooperative agreement between the U.S. Bureau of 
. 

Justice Statistics and Bowling Green University. The survey was based on a , 
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national sample of 1,920 randomly selected American Adults. Utilizing a 

series of structured vignettes, the survey obtained information about the 

punishment that respondents wanted to impose on convicted defendants. 

Each vignette was constructed by randomly designating a constellation of 

case information from a series of 15 information dimensions. These dimensions 

were: 

A. Offender's Age (8 characterizations) 
B. Offender's Sex (2 characterizations) 
C. Larceny Offenses (5 offenses) 
D. Other Offenses (19 offenses) 
E. Victim's Age (8 characterizations) 
F. Victim's Sex (2 characterizations) 
G. Offender's Employment History (5 characterizations) 
H. Offender's Mental Condition (2 characterizations) 
1. Offender's Drug Dependence/Alcohol Abuse (4 characterizations) 
J. Offender's Prior Convictions for Violent Offenses (5 characterizations) 
K. Offender's Prior Convictions for Property Offenses (5 characterizations) 

• 

L. Offender's Previous Incarcerations (5 characterizations) 
M. Length of Offender's Previous Incarcerations (6 characterizations) tit 
N. Weapon Used in Assaults (S characterizations) 

Eight vlgnettes were generated by a computer program for each interview and 

these became the stimuli for obtaining respondents' judgments about the 

punishment that should be impos~d. For each vignette, the Survey obtained 

information about whether offenders should be incarcerated and, if so, the 

preferred lengths of confinement. This procedure produced punishment 

judgments about.lS,360 randomly generated vignettes.* The large number of 

judgments about these random1y constructed vignettes permitted the separate 

estimation of aggregate, single dimension, and interaction effects. (Rossi, 

Simpson and Miller, 1985) 

*For a more complete description of the NPS survey scenarios and 
procedures, see: Jacoby and Dunn, 1987.' 

.... 

• 
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Prior research in this area suggest that punishments preferred by the 

public will be more severe than the normal punishments that are actually being 

received by defendants. (Blumstein and Cohen, 1980) Addressing this question 

with the NPS was not a straightforward process because there are no comparable 

national-level data on the actual punishments being received by defendants in 

the United States. However, using inferences from data that are not directly 
... 

comparable, it was possible to get a general sense of the direction and 

magnitude of differences. 

First, because New York State data will be used to generate baseline 

information, it is important to compare New York sentencing practice with the 

sentences imposed ;n other states. Comparative sentencing data are not 

routinely available, although a recent report from the Bureau of Justice 

tit Statistics contained information about the sentencing practices of 13 states. 

(Koppel, 1984) Table 1 contains data from that report concerning the 

• 

proportions of convicted felons who were incarcerated in seven states. These 

data indicate that the percentage of New York defendants who were incarcerated 

(44.5%) was in the middle of the distribution of the seven states. These 

TABLE 1 

Proportions of Convicted Offenders Incarcerated in Seven States* 

Percentage of 
State Year{s) Felons Incarcerated 

Minnesota 1980-81 15.0% 
Illinois 1979-81 33.3% 
New York 1982 44.5% . -
Maryland 1981-82 58.3% 
Connecticut 1979-80 59.6% 
N. Carolina 1981-82 62.8%· '.' " 

*Source: Koppel (1984) 
'. 

. - . 
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states do not include a western state, but the east, south and midwestern 

regions are represented. Given this coverage and the range of incarceration 

percentages, it seems likely that the percentage of felons convicted who are 

incarcerated in New York would be characteristic of states in the middle range 

of the distribution of all states. 

Table 2 contains the mean sentence lengths from in the Bureau of Justice 

Statistics report. These sentence means are more difficult to interpret than 

the data about the percentage cf offenders incarcerated because states have 

different sentencing and good-time structures. These differences mean that 

sentences imposed translate into different amounts of time served. For 

example, in New York and Pennsylvania there was no good time off the minimum 

TABLE 2 

Mean Sentence Lenaths of Incarcerated Felons in Six States* 

State 

Pennsylvania 
New York 
Cal iforni a** 
Wyoming 
Oklahoma** 
Illinois 
III i noi s** 

Year(s) 

1981 
1982 
1979&81 
1981-84 
1978-82 
1979-81 

*Source: Koppel (1984) 

All Felonies 
t1i n Max 

14 ,39 
40 79 

80 173 

Mean Sentence 
Violent Property 
Min Max Min Max 

25 70 13 38 
53 99 25 59 

59 
69 112 25 55 

123 46 
131 277 

102 

**Determinate or Fixed Indeterminate Sentencing System 

Drugs 
Min Max 

9 25 
,~ 

_0 59 
36 

19 43 
39 

which means that offenders must serve their entire minimum sentence before 

being eligible for parole. Ther,e were determinate sentencing systems i~; '.-.-

California and Oklahoma and, for part of the ~e~iod, in-Illinois which me~ns 

that the sentences imposed reflect the time that will actually be served by ., 

• 

• 

• 
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offenders. Although these data are not directly comparable across 

jurisdictions, they do suggest that prison sentences in New York were 

generally in the middle range, except when convictions involved drug-related 

offenses. 

Together the data from the Bureau of Justice Statistics report suggest 

that sentences imposed in New York at~ not atypical of sentencing practices in 

other states. It therefore seems reasonable to examine the sentencing 

prefel-ences from the NPS against a baseline of New York St~te Sentencing 

Practice. 

THE DATA 

Data concerning New York sentencing practices were obtained from the 

Offendl:r Based Transaction Statistics capability maintained by the New York 

State Division of Criminal Justice Services. The Conviction Trends dataset 

that supported this analysis was drawn from the New Y0rk Computerized Criminal 

History Database. In addition, information about times served by defendants 

was provided by the New York State Department of Correctional Services. The 

year used as a baseline for the analysis was 1985. 

Before it was possible to make meaningful comparisons between the NPS 

results and 1985 New York practice, several adjustments had to be made in both 

data sets. First, there were 1,165 scenarios for which respondents provided 

no se:ntencing information. Excluding these brought the number of usable 

scenel.rios to 14,195. Because re.1iable juvenile'arrest and disposition'.' 

info'rmation is not available from the New York Computerized Criminal History 

Syst.em (NYS CCH System), it was not possible to construct meaningful ., 

• • 4 -t... .. • ~ "':" .... 
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comparisons for the sentences preferred by NPS respondents for those scenarios 

involving the 14 year old offender. Excluding these 956 scenarios reduced the 

number of scenarios that were usable for comparative purposes to 13,239. 

Four major modifications were required to cre~te a New York State 

analysis data set that was comparable to the scenarios involved in the NPS 

survey. First, the convictions that ~ook place in 1985 were screened to 

exclude all adult convictions of offenders who were under 16 years old. It is 

possible in New York for juveniles to be convicted in the adult system when 

certain serious crimes are involved, and to make the data comparable these 

convictions of juveniles were excluded. Second, persons who are between 16 

and 18 years old can be adjudicated as Youthful Offenders in New York State. 

Persons adjudicated under this option generally receive less punishment than 

• 

those convicted as adults. However, this option is normally used with younger tit 
persons in the eligible category (16 and 17 year olds), and few 18 year olds 

are given Youthful Offender treatment. It also was not possible to obtain 

offense-specific information from the Department of Corrections concerning the 

times served by Youthful Offenders. Thus, this category of offenders was 

excluded from the NYS data set. A third group excluded from the analysis data 

set was individuals who were convicted for attempting to commit crimes. These 

cases were excluded because only completed crimes were included in the NPS 

vignettes. Finally, the analysis data set was restricted to New York State 

convictions that matched, as closely as possible, the NPS vignettes in terms 

of the crimes involved and the harm done. When these cases were excluded, the 

analysis data set (hereafter referred to as the NYS data) contained 49,684 . 
.... . - . 

convictions, a reduction of 202,188 from the total number of 1985 New York' 

State aduit convictions. • 
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Next, the results from the NPS were reweighted by applying the 

distributions of actual sentences observed in the NYS analysis data set. This 

procedure was required to make meaningful comparisons between the NYS and NPS 

sentences. Sentences from the two cannot be directly compared because$ 

although similar cases were present in both final data sets, the mix of cases 

about which judgments were made in the NPS was substantially different from ... 

the mix of cases actually sentenced in New York. Selected comparisons between 

the proportions of offenses in the two data sets are shown ;n Table 3. 

TABLE 3 

Distribution of Cases by Crime Type for the NPS and NYS Data Sets 

CRH1E TYPE NPS NYS 

Larceny 31.4% 34.6% 

Harassment 3.8% 14.3% 

mn -No Death 4.3% 24.4% 

Murder/Manslaughter 12.1% 0.8% 

OWl-Death 4.2% 0.1% 

Larcenies were the modal offense catEgory in both the NPS and the NYS 

but they constituted about 4 percentage points mor~ of the New York 

convictions than of the NPS vignettes. The discrepancy was in the same 

direction, but larger, for the Harassment and OWl-No Death offense categories:-· 

Such differences fro~ the New York proportions in those categories results in 

overestimates of the aggregate probabilities of incarceration and in the 

aggregate mean times served. Differences in the proportiop of cases in the 

. . 
. . _. .: 
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Murder/Manslaughter and OWl-Death categories are in the opposite direction, 

but have the same net effect. Because these very serious crimes are so 

heavily overrepresented in the NPS scenarios compared with their actual 

occurrence in New York, they inflate aggregate punishment levels in ways that 

hinder meaningful comparisons. It should be noted that all aggregate raw 

punishment data from the NPS survey are valid only if one is willing to accept 
',' 

as meaningful the distribution of vignettes. 

The results of both the NPS exclusions and the NPS reweighting process on 

the sentences imposed are illustrated in Table 4. The exclusion of 

TABLE 4 

Probabilities of Incarceration and Mean Time Served for: 
Unweiohted NPS Data. Weiahted NPS Data. and NYS AnalysiS Data 

Unweiahted 
NPS 02ta* 

Unweighted 

Number 
of 

Sentences 

14,195 

NPS Data: 13,239 
No Juven i', es 

NPS Data 
Weighted: NYS 13,239 
Distribution 

NYS Analysis 49,684 
Data Set 

avera 11 
Percent 

Incarcerated 

71.4% 

76.8% 

52.3% 

42.0% 

*Source: J~coby and Dunn (1987) 

Overall 
r·tean 

Time Served 

135.7 months 

136.3 months 

57.1 mont.hs 

14.5 months 

the 956 juvenile vignette from the NPS data had ~n impact on the overall ..... . 

sentences desired. As would be anticipated, incarceration was less frequently 

desired for juveniles, and without these juvenile cases the percent of 
\ 

• 

• 

• 
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respondents desiring incarceration increased from 71.4% to 76.8%. The mean 

time served, however, increased only slightly; from 135.7 months to 136.3 

months. When the NPS sentences were reweighted using thE distribution of 1985 

New York offenses, only 52.3% of the actual New York cases would have been 

incarcerated and the mean time served for those cases dropped to 57.1 months. 

That is, the actual distribution of offenses reduced the total proportion ... 

incarcerated by about 32% and the time served by almost 60%. Finally, Table 4 

shows the aggregate difference between the punishment preferences of the NPS 

respondents and the actual punishments that were involved in the 1985 New 

York conviction cohort. About 10% fewer defendants were incarcerated in New 

York and the average time served was about 3 1/2 years less than punishments 

based on the NPS responses . 

COMPARING THE NPS AND NYS DATA 

As anticipated from prior research concerning public attitudes about 

punishment, the NPS respondents were more punitive than the 1985 New York 

practice. As illustrated in Table 5, this differential generally existed for 

both the imposition of incarceration and for the lengths of times served. 

Table 5(a) shows the difference in overall incarceration probabilities was in 

the expected direction for female defendants, for young and old males (over 40) 

and for defendants with no prior convictions. The NP$ respondents wou1d have 

incarcerated fewer defendants with prior felony convictions that were actually 

incarcerated ;n New York. 

NPS scenarios that resulted in punishments involving times served of more . 

than one year, for purposes of this analysis,'were considered to be prison .,. 0'" 

sentences. When the NPS sentences involving more than one year are 
" 
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TI6.E 5 (a) 

Prd::ebil it i es of In:arc:ecrt: i en, Jai 1 cn::I Pri SOl am M=an TillE Sa'Wd in Jail cn::I Pri SOl 

CNea 11, am by D:farlcnt' s Sex, kE ard Pri ()'" Fe low Ccnricti ens 
B3.sErl en 1% N:!YI York State Cawicticns am tre 1937 N:lticna1 F\.nis.'Trmt SJrveyk 

% of Tot. O,'Cra11 
t'NS Cases Irx::arc:eat ien 
N=49.EB4 Prt:babi1ity 

1DT.AL 100.0 M'S .420 
OJWlmas tfS .523 

Fsrales 14.3 tNS .333 
tFS .352 

~jes '25.7 N:'S .434 
tfS .551 

Yorg 73.4 No'S .4:4 
tvEles tfS .553 

Old 12.3 no'S .255 
~les ~FS .542 

f'b Prier FelOlY 84.1 tNS .353 
CcruidiOlS tfS .433 

Prior FelcrJ 15.9 Nl'S .774 
C'.aNi cti 0lS N:S .7:E 

Prcb:bil ity 
of 

Jail 

.319 

.240 

.3:8 

.183 

.3:9 

.243 

.326 

.Z?B 

.2C6 

.319 

.Zi6 

.236 

.479 

.261 

M=an 
Tirre Se-va::i 

Jail 

2.5 
5.7 

2.0 
5.4 

2.6 
5.8 

2.6 
6.1 

2.2 
4.8 

2.4 
5.6 

2.8 
6.8 

Prd:xbil ity 
of 

Prism 

.112 

.283 

• COO 
.169 

.125 

.3:12 

.138 

.315 

.~9 

.223 

.m 

.246 

.C35 

.475 

*lffi f'B.J York data w:re drcwl frun th: State's Ccrrp.Ite-ize::l Crirniral Histay 
Sys""LBl1. n-e CDi data YEpJrted h:re ioclLrl: enly th: Naticnal Rrlishralt 
SuI'Ve'j Off91SeS. n-e N3.ticnal Pulislmnt SJrvetI results rep:rte:f I!=re \ta"E! . 
m,eigrt:.a:j usirg tI-E distribJtiCl1 of 1~ 1'&1 York State a:nvicticnS. . ... 

" 

M:cn 
T irre £sn.e:I 

Prism 

47.6 
100.6 

34.2 
S.9 

48.2 
101.6 

47.9 
100.3 

53.6 
112.6 

43.9 
£8.1 

58.8 
107.5 

• 

• 

--.. ':: ..... ; ... ;.- -"" .... : .:~ .. -:::.: 

• 
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• TItlE 5 (b) 

Pn±Bbil ities of Ircarc:aatien l Jail crd Prism ard M=an Tirre Se\"ve;j in Jail crd Prism 
By Crirre T'treS Similar to 1lnse Il;a:j in til:! lhif()1Jl Crirre R:mrt.s '-Pase::l en 1SB5 N:w York state Ccnvidicns am tre ISS? N3ticnal PL.nishre1t SJryey* 

% of Tot. CM:rall Prcb:bil ity M=m Prt::h:bil ity M:an 
NYS Cases In::arceratien of Tirre Sa'\e:I of Tirre Sevcd 
N=49.634 Prd:ebil i tv Jail Jail Prism Prism 

',' 

PmT 1 u::R a:rosES 

t1.rrt:B" ard 0.8 Ni'S l.0ll f'A f'A U))) 87.6 
~ B.'1S 1 aujrt:e" ffS .954 Jn7 4.7 .~7 373.0 

Forcible Rip2 0.4 NYS l.0ll f'A f'A 1.0::0 79.4 
tf'5 .935 .049 7.9 .W AB.2 

Ri±ey 5.5 Ni'S .955 .071 5.6 .ffiS 51.3 
tfS .85J .an 7.6 .~9 123.4 

Apevata:l 2.0 NYS .840 .379 4.5 .461 37.2 
As.sa~Jlt tf'5 .7fJj .177 6.3 .578 100.0 • BJrsla"Y 4.4 nl'S .851 .255 5.6 .615 37.0 

tf'5 .628 .289 6.5 .338 77.9 

~"Cely 34.6 tlYS .595 .559 2.5 .035 23.4 
N:-s .5.13 .243 6.4 .259 87.7 

Prsm 0.1 tU'S .FE7 .B3 5.0 .7:19 38.5 
tfS .724 .103 5.8 .E21 112.1 

~ 2 LCR CFFBffi -

[h.g Offenses 0.7 N'tS .832 .534 3.2 .Z:B 77.3 
WS .546 .240 7.7 .3:0 119.7 

GlI IrM)lvirg 0.1 NYS .929 .Em 5.4 .423 38.1 
D:ath tf'S .fE1 .107 6.4 .7:fJ 171.2 

O.JI 24.5 Ni'S .rEl .(97 1.6 f'A f'.A 
tf'S .446 .270 4.8 .176 77.3 

Sirrple Assallt 7.8 NfS .522 .:21 .. '2.7 :. f'.A ... t-A 
. _- .... 

WS .m .tE4 6 .. 9 .489 95.3 

H3rassre1t 14.3 Ni'S .133 .133 0.3 m m 

• WS .364 .174 4.7 .19:) 78.4 
" 
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compared with the NYS prison sentences, it is clear that the public demand for 

punishment was greater than occurred in New York. NPS respondents would have 

imposed prison sentences in over 28% of these cases, almost 3 times as 

frequently as actually occurred. In addition, th2 overall NPS mean time 

served was over 100 months (8 i/3 years) in these cases; longer than New York 

practice by a factor of 2~ This differential is consistent across the Sex, 
..... 

Age and Prior Record disaggregations. 

The probability of receiving a sentence of incarceration in local jail 

(sentences of 12 months or less) was higher in actual NYS practice than if the 

NPS respondent preferences had been the basis for this determination. The 

probability of incarceration in jail in the NPS data was about 24%, which ;s 

1/3 lower than NYS practice. This pattern was consistent across the Table 

5(a) disaggregations, with the exception of Old Males (over 40). This group 

actually received jail sentences about 21% of the time, but would have 

received jail sentences about 32% of the time from NPS respondents. The 

overall average jail time served preferl"ed by NPS respondents was about 6 

months; again about double the time served by New York Jail inmates. 

One factor that may have exacerbated the differential between the desired 

and actual times served is the way survey respondents understood the 

relationship between time served and sentence lengths in their jurisdiction. 

Although respondents were asked to indicate the amount of time offenders 

should be incarcerated, it is likely that their responses were influenced by 

sentencing practices in their jurisdiction.' . Whether respondents were able to 

make the distinction' between sentences imposed and time actually served by···· 

offenders is not known, but it seems likely that many responped to the survey 
" 

• 

• 

..... 

..... ;. .... ~"'- :. 

• 
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with sentences as their frame of reference. Further, it seem likely that 

respondents' perceptions of sentencing were influenced by media accounts in 

publicized cases and this is likely to further to distort their conception of 

how much time offenders actually serve. 

The data indicate the same trends when offense-specific comparisons are 

made between the NPS results and NYS ~ractice. These data, disaggregated by 

UCR-like offense categories, are presented in Table 5(b). At first blush the 

offense based comparisons suggest that the differential between NPS and NYS 

is different than suggested in the overall analysis. This is particularly 

true with the prison times served. A~ indicated above, the ratio of NPS to 

NYS mean prison time served estimates are consistently about 2 in Table 5a, 

however the ratios are in many cases greater when specific crime types are 

~ considered (as shown in Table 5b). Such differences are hidden in Table 5a as 

a function of the differential distribution of crimes for prison bound persons 

in the NPS and NYS data. Two-thirds of the New York State convictions with 

sentences to prison are represented by the two crimes of burglary and robbery. 

Three offenses; OWl, simple assault and harassment; can not receive prison 

sentences. Using the NPS responses to incarceration and sentence length, two­

thirds of the convictions with sentences to prison would be represented by the 

crimes of larceny, OWl, and simple assault. 

The data in Table 5(b) do suggest the impact that public sentiment might 

have if directly translated into penal policy. New York State actually 

incarcerated a higher proportion, of very serious offenders than the NPS ,. .... :-. - :- -... 

• 
respondents would have preferred. Convictions·involving Murder/Manslaughter. ,.:' .. ::.-: ... ".;~, .. ;.: . 

and Forcible Rape require mandatory imprisonment in New y'ork under the 1978 
" 
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Violent Felony Offender Statutes. Thus the probability of prison for these 

crimes in NYS exceeds that obtained from NPS respondents. However, the NPS 

respondents would have imprisoned at a higher rate persons convicted of 

Aggravated Assault, Larceny and OWl Involving Death. Finally, they would have 

sent to prison a substantial proportion of persons convicted for DWI (.176), 

Simple Assault (.489) and Harassment (.190). These offenses are misdemeanors 
,,. 

under New York State law, and prison sentences cannot flow from conviction. 

For these three offenses any NPS prison incarcerations exceed the number 

possible in New York. 

Finally, it is important to note that in all cases, the preferences of 

NPS respondents was for substantially longer times served than NYS offenders 

were actually serving. There are important offense specific differences 

between the NPS and NYS average prison and jail times served, however. Among 

prison times served, there was the greatest agreement between NPS respondents 

and NYS practice with respect to dru~ crimes where the differential was only 

about 1.5 to 1. NPS respondents would like to have seen drug offenders 

serve an average of about 120 months, but they serve only 77 months in New 

York. It may be that the narrowness of this differential reflects the 

relative severity of ~::~ New York State drug laws compared with other states. 

The highest differential of 4.5 to 1 is associated with OWl offenses involvin~ 

a death. In these cases the NPS respondents would have preferred to see 

offenders serve about 171 months (14 1/4 years) whereas when these offen~ers 

are imprisoned they serve only about 38 ,months in New York. These survey ~ _ 

results are consistent with evidence reported elsewhere that clearly. indi~ates 
'. 

the general public takes a much more serious view of this offense than does 

the criminal justice system in gene'ral. (Heinzelmann, 1985) 

• 

• 

• 
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A somewhat different trend is evident with respect to offense specific 

jail times served. While the NPS respondents preferred longer t)mes served 

than were actually imposed in New York, there was greater congruence with 

resp~ct to more serious crimes. Excluding Murder and Forcible Rape which are 

Violent Felony Offenses and thus cannot be disposed as misdemeanors, the 

average NPS preferred jail time served for the more serious offenses was 

somewhat more than 6 months. The time served differential for these more 

serious offenses receiving jail sentences was 1.2 to '1 (Burglary, Arson and 

miI-Death) and 1.4 to 1 (Robbery and Aggravated Assault). The differentials 

were greater for the less serious offense categories. As the desired 

punishment severity of NPS respondents decline among these offenses, the 

differential between them and NYS practice increased. The NPS times served 

4It and the ratio of differences from NYS practice for these crimes were ordered 

as fo~lows: 

• 

Drug Offenses 
Simple Assault 
Larceny 
OWl 
Harassment 

7.7 months 
6.9 months 
6.5 months 
4.8 months 
4.7 months 

2.4 to 1 
2.6 to 1 
2.6 to 1 
3.0 to 1 

15.6 to 1 

In general, when the offenses involved were more serious the NPS respondents 

less frequently chose shorter jail-like terms. When such terms were deemed 

appropriate, however, they tended to more closely reflect the actual 1985 NYS 

practice than when less serious offenses were involved. 

The compari son of these two data sets ill ustr.ate the importance of 

interpreting the NPS survey results very .caref~1.1y .. Information about 

punishment from the NPS survey must be disaggregated tO,the offense level if.. 

generalizations are to be made about the actual punishments that would result . 

Generalizations concerning the impacts of NPS punishments that are made at a . 

... - . . .. 
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more aggregate level require information about the relative distribution of 

sentences in the jurisdiction to which the generalizations are being made. 

Erroneous inferences would be made, for example, by interpreting the NPS data 

as indicating that following public preferences would result in 71% of all 

defendants being incarcerated and that th~ mean time served for these 

defendants would be 135.7 months. It would probably be more accurate to infer 
'.' 

that overall 52% of defendants would be incarc:erated based on NPS, and that 

the best point estimate of the average mean time served would be 57.1 months. 

This inference is limited, of course, by the extent to which the New York 

distributions of offenses are representative of such distributions across the 

United States. It is clear, however, that the New York offense distribution 

is more representative than the distribution of offenses in the NPS survey, 

and the available data do suggest that New York is not atypical with respect 

to the distribution of arrests (UCR, 1986) or, as discussed above, the 

severity of sentences imposed. Given this broad level of representativeness, 

New York practice seems an appropriate baseline against which to assess the 

potential impact of the NPS respondent preferences on correctional practice. 

THE MODELING PROCESS 

The methods used to estimate the impact on incarcerated populations tr,2i 

would result fro~ public preferences being directly translated into punishment 

practice in New York were based, in part, on prtor simulation work undertaken 

at the New York State Division of Criminal Justice Services. This work has 

included assistance to the New York Sentencing Guidelin'es Commission in their 

• 

• 

efforts to convert the current indeterminate sentencing syst"em to a" - - ...... -:'" - ,~ .. 

determinate sentencing system, development of a general purpose model to • 
'j 
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estimate the impact on prisons of proposed modifications to the existing 

indeterminate sentencing laws, and the development of a demographically-driven 

prison population projection model (see Greenstein, et a1., 1986).· From these 

projects~ data sets have been collected and techniques developed for making 

estimates of expected number of incarcerations and their estim~ted time 

served; some of these were used in the present undertaking. • . 
. ,,' 

... '" To' ~ 

In past efforts aimed at modeling the impact of proposed legislation, 

it was po~sib1e to deal with specific penal law offenses and known or proposed 

modifications to sentencing provisions for these offenses. Such was not the 

case with the analysis reported here. Instead, the NPS vignettes referred to 

generic offenses and the "sentencing" information referred only to how long 

the person should be incarcerated for this particular crime. Respondents were 

• not asked to specify fiew York-like minimum or maximum terms. 

Comparisons could only be made based on the proportions of offenders 

given incarcerativ2 sentences within broad offense categories and based on the 

times they would like to see offenders serve. To make a translation to a New 

York experience and make the comparison between the NPS results and NYS 

practices, a means had to be developed to weigh the NPS responses to reflect 

the occurrence of these events in the 1985 New York conviction cohort. 

Separate estimates of the probability of incarceration (jailor prison) and 

the preferred average length of sentence (12 months and under, over 12 months) 

were d~veloped for 120 specific disaggregations of the NPS vignettes. The 

disaggregations were based on th,e age and sex of offenders (males 18-39," males .- ~ " 

40+, females), their prior criminal history (no prior . .felony-like conviction, 

fe 1 ony-l ike convi ct i on), and the generi c offense type (aggregated "into 20 

.. .... - ... , .... --.' .. 
• " ...... '.. .'0 

• " 

i 
I 
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offense types). Comparable estimates of actual practice were developed for 

the NYS conviction cohort far each of these 120 disaggregations. 

For comparison purposes, NPS estimates of the probabilities of 

incarceration for jail and prison were applied to the actual number of 

convictions within each of these cells to generate expected jail and prison 

admissions under the preferred NPS sU1vey responses. These could be directly 

compared with the actual number jail and prison admissions found within the 

conviction cohort. Any desired aggregation could be produced by simply 

summing the appropriate cells of the expected or actual admissions and 

convictions. From these, new probabilities of incarceration were calculated 

at the desired level of aggregation. 

Comparison involving the NPS estimates of appropriate time served 

required the estimation of actual time served for the NYS conviction cohort. 

Information within the conviction cohort consisted only of the determinate 

jail sentence or the indeterminate minimum and maximum prison sentence. To 

develop time served estimates, two different approaches were used. In New 

York for every 2 days served on a jail sentence 1 day of "good "time" is earned 

and taken off the length of the sentence. This good time is almost uniformly 

granted. Because of the this, time served estimates for jail sentences were 

set at two-thirds the value of the jail sentence. 

The estimation of actual time served for prison sentences was developed 

from the New York State Department of Correctional :Services 1982 ~. 1984 first 

release records of those persons' released upo.n parole, 'condi.tional Y'elease, or 
...... " 

maximum expiration of sentence. Linear regression equations were developed 

using total time served as the dependent variable and minimufu sentence length 

• 

• 

-. ' 

• 
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as the independent variable. Separate regression coefficients were estimated 

for specific groups formed on the basis of sex, type of commitment crime, and 

prior felony conviction. Among males, 40 separate equations were developed. 

The small number of female releases prohibited using such detailed 

disaggregations. Instead, 6 separate equations based on New Vork State felony 

class and violent felony distinctions were developed. These regression 
~. 

equations were then applied to the minimum prison sentences found within the 

conviction cohort to arrive at estimated prison time served. For two crimes 

(Murder 2nd and Criminal Sale of a Controlled Substance 1st), considered A-I 

Felonies in New Vork, the releases were atypical and the regression equations 

were abandoned. Instead, the actual minimum sentence was substituted for the 

est i mated time served. From these time served',est imates separate average time 

• served estimates for jail and prison were c~icu'iated for the 120 specific 

disaggregations. 

It was possible to directly compare these estimates of correctional 

iffipact to siffiilar estimates that were based on the punishment preferences of 

the NPS respondents. Since the survey did not ask the respondents to make a 

distinction between jail and prison, time served lengths less than or equal 

to one year were categorized as jail and those greater than 1 year as prison 

sentences. Comparisons above this disaggregation required the weighting of 

each average time.served by the appropriate estimate of the number of persons 

going to jailor prison. Finally, total jail and prison sentences were 

calculated by applying the appropriate incarceration probabilities to the' ." ,:. ,': ., ...... ,. :".; 

number of cases in e~ch subgroup and total Person/Vears of time incarcerat~d', ~ 

~ was estimated by multiplying the number incarcerated by each estimated mean 

time served. ',' 
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ESTIMATED EFfECTS OF THE PUBLIC DEMAND FOR PUNISHMENT 

It ;s first important to reiterate from Table 5(a} that following 

NPS survey respondent preferences would result in the probabi1ity of receiving 

a jail sentence being reduced from .309 (NYS) to .240 (NPS). The average time 

served would, however, increase from 2.5 months (NYS) to 5.7 months (NPS) if 

the survey results were applied to New York Practice. The NPS trend to desire 

fewer persons to serve less than one year was more t~an compensated for by the 

survey respondent's desire to punish a higher proportion of offenders with 

long sentences that would involve sentencing to state prison. When applied to 

the New York distributions, the NPS respondent preferences would have resulted 
• • 

a prison incarceration probability of ~283 which is more than double the 

actual 1985 New York practice (p = .112). As with Jail sentences, the NPS 

Prison sentences were substantially higher than NYS practice (100.6 months 

compared with 47.6 months). 

The New York model for projecting correctional practice was first 

estimated for current practice using New York practice for the crimes involved 

in the NPS vignettes. It should be emphasized that the results of this 

process reflect the expected sentence types (prison/jail) and the expected 

times that the 1985 offenders would serve for the limited set of offenses 

involved in the NPS study. Direct translations therefore cannot be made to 

actual jail and prison populations. The results bf the "Current Practice" 

model are reported in Table 6. It is estimated that the NPS offense and 

offender characteristics would have resulted in 15,330 jail admissions and-

5,544 admissions to prison in 1985. When the disaggregated admissions w~re ~ 

applied to the average times served it was estimated that the cumulative 
Iol 

.: .• 

• 

. ...... 

• 
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• TABLE 6 

Number of Jail and Prison Sentences and Resulting PersonLYears of Incarceration 
Overall l and b~ Crime TYQes Similar to Those Used in the Uniform Crime ReQorts ' . 

Based on 1985 New York State Convictions and the 1987 National Punishment Survey 

Sentences Estimated Sentences Estimated 
to Person/Yrs to Person/Yrs 

Jail Served Prison Served 

TOTAL POPULATION NYS 15330 3203.22 5544 22002.76 
NPS 11926 ,,' 5752.25 14055 117824.46 

PART 1 UCR OFFENSES 

~lurder and NYS NA NA 412 3010.20 
~iansl aughter NPS 3 1.17 390 12120.95 

Forcible Rape NYS 3 1.67 180 1190.46 
NPS 9 5.91 164 2845.88 

Robbery NYS 194 90.94 2414 10310.18 
NPS 549 347.59 1769 18197.22 

• ~ 

Aggravated NT'S 382 142.98 465 1441. 76 
Assault NPS 178 93.13 583 5245.70 

Burglary NYS 555 256.75 1311 4044.14 
NPS 627 338.67 733 4757.81 

Larceny NYS 9600 1994.56 617 1201.87 
NPS 4179 2214.42 4452 32520.48 

Arson NYS 4 1.67 22 70.55 
NPS 3 1.45 18 168.20 

PART 2 UCR OFFENSES -

Drug Offenses NYS 194 51.19 108 695.51 
NPS 87 55.51 III ' 1106.97 

OWl Involving NYS 14 6.28 12 38.10 
Death NPS :3 1.59 21 299.53 

OWl NYS ]422 184.40 NA NA 
NPS 3956 1583.41 2575 16579.74 

Simple Assault NYS 20'17 449.12 NA NA 
. NPS 1101 628.55 1892 -15180.56 -. , .' , .' .. 

• Harassment NYS 945 23.66 NA NA 
NPS 1231 ", 480.65 1347 8801. 41 
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impact of these sentences was 3,203 Person/Years of jail time and 22,003 

Person/Years of prison time. 

Interpreting these data in operational terms is not a straight forward 

process. For the jail sentences, all of these involve times served of a year 

or less which means that several offenders could be serving terms concurrently 

or consecutively during the year. For example, four offenders sentenced to 

jail terms of 3 months could be incarcerated at the same time, thereby 

occupying four beds, or they could be incarcerated sequentially, thereby 

occupying one bed for the entire year. The problem of interpretation is 

further complicated because offenders would be serving their sentences in 

county jails across New York State, in a variety of separate county-level 

institutions. Thus understanding the net impact on jail space would require 

specific information about the actual distribution of jail spaces currently 

allocated to offender types included in the NPS vignettes. Such information 

is not available. The result of these problems is that there is no was to 

was to translate the estimated new jail admissions and Person/Years served 

into information about estimated jail capacity requirements. However, it was 

possible to estimate the differential in maintenance costs. In 1983 the 

statewide average daily maintenance costs incurred for local jail inmates was 

$22.14 in New York state. (Guider, 1~85) Multiplying these average 

maintenance costs by the estimated Person/Years that would have been served 

under NYS practice and under NPS times served, prGvides an index of the 

additional financial cost that would be associated with basing punishme~t 

directly on public preferences. These cost~ were calculated in the following 

manner, using the data in Table 6: 

• 

• 

• 
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Total Estimated Inmate Maintenance Costs = 
(Person Years) * (365 days/year) * (Average Daily Per Capita Cost) 

NYS = 3,203.22 * 365 * $22.14 
= $25,885,541 

NPS = 5,752.25 * 365 * $22.14 
= $46,484,506 

The estimated maintenance costs that would be associated with using public 

preferences to sentence offenders to local jails would be more than double the .,. 

amount spent on these inmates in the current practice model (about $20.6 

mi 11 i on mere). It shaul d be noted that the total amount spent on 

incarcerating jail inmates in New York during 1983 was about 5336.6 million, 

so the costs associated with the NPS vignettes in the NYS current practice 

model were about 6.7% of the actual amount spent on inmate maintenance. Using 

the NPS model, the maintenance costs for those inmates would have been about 

• 13.8% of the actual amount of public funds spent on maintaining jail inmates 

in 1983. 

• 

The cost differential with respect to offenders expected to be 

incarcerated in state prison under the two mocels is even greater. First, the 

NPS respondents would have sent some 14,055 offenders to prison in 1985, 

compared with the 5,544 actually sentenced to prison for the NPS crime types. 

This is an increase of 8,511 offenders who would have been sent to prison if 

public prEfErEnces, as expressed through the NPS survey, had determined 

sentencing practice. Accommodating these additional 8,511 sentences to state 

prison would have required 8,511 beds. This can be estimated with relative 

certainty, in contrast to the jail space requirement problem. This is first' 

because all persons $entenced would go a single state correctional system and 

secondly because none of the times served would be for less than a full year . 
" 

... ~.. -
-f •• . . 
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This means that all those incarcerated would have required a separate bed. ' In 

1985 the York State Department of Corrections was operating at capacity, which 

means that 8,511 new beds would have been required. New prisons in New York 

come in about 500 bed increments, which means that about 17 new prisons would 

have to be constructed to support this level demand for new bedspace. The 

construction costs for new bedspace in New York are about $100;000 per maximum 
~. 

security bed and about 560,000 per medium security bed. Only 7~8% of the New 

York prison inmate~ were held in minimum security facilities in 1983, and it 

is probable that these new admissions would not be likely candidates for 

minimum security settings during their first year of incarceration. Thus, 

assuming that all 8,511 were classified to maximum and medium security 

institutions on the basis of the 1983 distribution between those facilities, 

(Guider, 1985) 5,413 would have required maximum security space (63.6%) and 

3,098 would have required medium security space (36.4%). Applying these 

percentages to the construction costs: 

Cost of Constructing Additio~al 8edspace = 
[(Max. Security Beds Required) * (Max. Security Const. Costs)] + 
[(Med. Security BEds Required) * (Med. Security Const. Costs)] 

Cost = (5,413 * 5100,000) + (3,098 * 60,000) 
= 5541,300,000 + $185,880,000 
= 5727,180,000 

That is, under the assumptions specified, the cost for construction of new 

facilities that would have to be incurred by New York State if the NPS public 

preferences had been directly translated into practice would have exceeded 

$727 million. 

It is also possib]e to calc~late projected m~intenance costs for the 

larger prison popul~tion, and these costs allo reflect the longer times served 

that would be associated with the NPS preferences. The NPS offenses under New . 

• 

• 

• 
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~ York practice would have generated 22,002.76 Person/Years of time to be served 

by the 5,544 prison inmates involved. The NPS respondents would have 

impri~oned 14,055 inmat~s requiring an estimated total prison time of 

117,824.46 Person/Years of prison time. To the differenc.e of 95821.70 

additional Person/Years the proportions of maximum and medium security 

• 

inmates, noted above, were applied. The average annual inmate maintenance 
~. 

cost in 1983 was $16,801 for maximum security inmates and $23,687 for medium 

security inmates. (Guider, 1985) Applying these malntenance costs to the 

additional prisoner/years that would have to be served if the NPS punishment 

preferences had been operating: 

Cost of Maintenance for Total Person/Years of Incarceration = 
[(Max. Security Person/Years) * (Max. Security Maint. Costs)] + 
[(Med. Security Person/Years) * (Med. Security Maint. Costs)] 

Cost = (60,942.60 * S16,801) + (34,879.10 * $23,678) 
= 51,023,896,623 + S825,867,330 
= S1,849,763,953 

The maintenance costs for the additional prisoners who would have been 

incarcsrated on the basis of NPS respondent preferences was thus estimated at 

about S1.850 billion over the period of their incarceration. 

The offense specific estimates of additional jail and prison admissicn3 

and times served illustrate the effects of applying the NPS punishment 

preferences to the distributions of the NYS offenses that were involved in the 

survey. The largest difference among jail sentences was with OWl offenses. 

The actual probability of incarceration for these offenses was .097 and the 

mean time served was 1.6 months. The proportion of OWl offenders who would 

have been received jail sentences from NPS respondents was .270 and the . . - . 

preferred time served was 4.8 months. Becius~ OWl offens~s were relitiveiy . 

~ numerous in actual practice (24.5% of the cases using the NYS distributions), 
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the impact of these differences was great. Survey respondents would have 

jailed 3,956 of these offenders, 2,534 more than were actually inc~rcerated in 

New York during 1985. ,he longer time served desired by NPS respondents for 

OWl offenses further separated the consequences of their preferences from 

actual practice. The NYS defendants sentence for OWl received a total of 184 

Person/Years of jail incarceration. However, the NPS respondents would have 
~' 

sentenced offenders to a total of 1,583 years of jail, which is more than 8.5 

times more than actual NYS practice. There is a similar trend with Harassment 

offenses, where the Person/Years differential exceeds 20 to 1, but the actual 

numbers involved are considerably smaller (480.65 Person/Years for the NPS 

data, 23.66 Person/Years for NYS practice). 

The picture is somewhat different for persons receiving sentences of more 

than a year (prison). Actual practice in New York resulted in a greater 

number of offenders convicted of Murder, Forcible Rape, Robbery and Aggravated 

Assault being sentenced to prison than would have been the case if the NPS 

respondents preferences were followed. In each case, however, the longer 

times served preferred by NPS respondents resulted in longer estimated 

Person/Years of prison time to be served by the smaller group of offenders 

they identified for imprisonment. 

Offenders convicted of Larceny would have been incarcerated at a higher 

rate by NPS respondents anp in addition, the mean preferred time served was 

considerably longer than NYS practice. The result was that for this high 

volume offense (34.6% of all survey offenses in actual practice) NPS ,':- ~ '" 
, , 

• 

• 

respondents would have sent 4,452 offenders to prison compared with 617,who;.'-·~-::::~_::'-~-:'.': -. -.... . ~". '.' : ..... - . . .. 

, were actually imprisoned. The NPS offenders would have spent a total of 
" • 
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32,5201.48 years in prison, compared with the estimated 1,201.87 total years 

whic1 the NYS offenders actually were required to serve.- In addition, the NPS _ 

respondents would have sentenced to prison a substantial number of offenders 

who were convicted of OWl, Simple Assault, and Harassment. These offenses are 

Misdemeanors in New York; convicted offenders would not have been eligible for 

prison sentences. The net effect of prison sentences for these offenses would 

have been an estimated additional 5,8'14 prison admissions, and these offenders 

would have been required to serve an estimated 13,216.23 Person/Years of time. 

The handling of these offenders accounted for about 11% of the total increase 

in Person/Years of time served in prison associated with the NPS preference 

structure. 

SUMMARY AND IMPLICATIONS 

• First it is important to reiterate that it is incorrect to interpret the 

• 

NPS survey results as reflecting what public preferences would do to 

sentencing if they were applied nationally or to any jurisdiction. ~ 

Interpreting the meaning of the NPS data at aggregate levels !equires th&t the' 

public's ~references be examined in terms of the actual distribution of NPS 

offenses within the jurisdiction. Given the selection of offenses involved in 

the NPS scenarios, it is clear that the overall incarceration percentages and 

times served seriously overstate the actual changes that would result if 

public preferences were directly translated into punishment practice. 

The NPS respondents, however, did desire substantially more punishment 

than was imposed for the Survey offenses in New York during 1985. - The Survey ......... -. 

respondents would ha:v~ incarcerated 52% of the New York offenders and the .~ ...... ';.-.:' . ,.-

average time they would like these offenders to have served was over 57 
" 

... I 

I 
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months. In practice New York judges incarcerated 42% of these offenders and 

the estimated time served was about 14 months. These data suggest the nature 

of the differential was in the direction that would have been predicted from 

the prior literature on public punishment preferences. 

The primary purpose for undertaking this analysis was to provide a 

baseline against which public preferences about punishment can be assessed. 

Financial costs to government associated with differing policy alternatives 

are one measure that is frequently used for such baselines. Comparing 

alternatives in terms of projected costs is convenient because the underlying 

unit of comparison is well understood and is interpreted in a similar fashion 

by ~any people. It is also useful because it suggests how much of the limited 

governmental fiscal pie will be required to support a particular policy 

option. The baseline for examining the NPS respondent preferences was an 

assessment of the additional governmental costs that would have been 

associated with applying those preferences to the New York offenders who would 

have been involved in 1985. The results of this analysis indic~te the costs 

of a policy in which actual sentencing practice closely paralleled the NPS 

respondent preferences would be very high. 

When the estimated $727 million of new prison construction costs that 

would have been incurred are added to the $1.850 billion of estim~ted total 

inmate maintenance costs, the total additional cost to New York State 

Government would have exceeded $2.5 billion if the NPS respondent preferences 

'. 
":,.0':, 

• 

governed 1985 practice. When added to the estimated additional maintenance :" '" ;-~<~:~::;::'? 
., 

expenditures that wo.uld have been required for local jails, the ,:estimated ,<. " . ~'i:'. ,' •. :':" ,':'2': . . . - . 

total cost would increase to about $2.6 billion for one year, of admissions to • 
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the correctional system in New York State, plus the costs associated with any:' . 

additional local jail construction that would have been necessitated. 

Because the NPS mean expected jail time served was about 6 months, 

admissions and releases can be expected to equalize within the first year 

which means the additional maintenance costs would stabilize within one year. 

Thus, if convictions in subsequent y~~rs were to remain at 1985 levels and if 

sentences were based on 1985 NPS practice, the continuing estimated additional 

cost to local New York governments would be $20.6 million each year. 

The additional 8,511 admissions that would have taken place in New York 

if NPS preferences determined sentencing in 1985 would have increased actual 

prison admissions by 68% over the 12,461 actually admitted in that year. In 

• December, 1985 the New York State prison population stood at 35,554. Assuming 

none of the new admissions were also released in 1985, the 8,511 new 
" 

admissions would have increased the prison population to 44,065, an increase 

of almost 24%. 

The additional 1985 State level costs associated with NPS practice would 

include $727 million for prison construction, assuming the funds to construct 

the additional space needed were expended in 1985. The 1985 mainteoince 

costs for the 8,511 additional prisoners, assuming a 64% to 35% distribution 

of maximum and medium security classification assignments, would be $231 

million. Thus, the estimated total additional expenditures that would have 

. . , 

been incurred by following NPS preferences ·in '1985 amolJntto"S958 million .. · .. :';· .... -:·:...:···~· ~":i'-:-+ 

The total FY 1984-85. disburs~ments by ~ew yor~_.State were $35 •. 4 .bill,ion .,(1984- ". :.:.: ... :.:~: ... :: . . 

• 85 New York Statistical Yearbook p. 344), which means that almost 3% of the 
~ 
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entire state budget that year would have been required to accommodate the 

additional NPS prisoners. " . ~ 

Again assuming that convictions in subsequent years were to remain at 

1985 levels and that sentences continue to be based on 1985 NPS practice, an 

estimate of the total additional costs can be generated. Under these 

assumptions, additional prison const~uction and maintenance costs of similar 

magnitudes would be incurred on an annual basis and would accumulate until the 

state level process stabilized with relatively equal numbers of admissions and 

releases. With an NPS mean prison time served of over 100 months it would be 

about 8 years before additional annual costs would stabilize. The total NPS 

related estimated cost in the eighth year would be about 52.6 billion. The 

estimated total net additional cost to New York State associated with 

following NPS respondent punishment preferences for 8 years would be about 

514.14 billion. After the eighth year construction costs would no longer be a 

factor, and the estimated additional annual maintenance costs would stabilize 

at about Sl.85 billion each year thereafter. 

Public preferences about punishment are largely unconstrained by the 

consequences associated with those choices. That is not to say that the 

public choices are bases on whimsy, or that public preferences should be 

ignored in determining penal policy. This is also not o.n attempt to portray 

pur fellow citizens as unthinking louts who harbor ugly desires for draconian 

revenges. It does seem likely, however, that most citizens are unaware of 

• 

• 

many coll ateral consequences that would flow from the unconstrained 'pursuit of .~~ ... : .:_",. ,,"";',. 

thei r expressed desires. In addition, it seemsreasonabl e to suppose .that if .. ;,' .. :.:; ".'.-

the public were better informed about such issues, they would use this • 
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i nformat i on to modi fy thei r puni shment preference structures. . It seems .... 

unlikely, however, that political leaders and the media will behave 

differently in the future, as it is not in their interest to defuse public 

misperception about the issues of crime and punishments. 

I ,. t ..... _ 

On the other hand, it seems likely that no state.could afford to pursue a 

pol icy of totally satisfying the public demand for punishment. As imperfect 

as the political process is for translating public preferences into punishment 

policy, there are constraints that effectively moderate excesses. Legislative 

and executive department decision makers tend to be especially sensitive to 

the fiscal implic~tions of poliGY options, so it is most important to make 

them aware of the costs associated with the unconstrainad public appetite for 

criminal punishment . 

'. 

.~ . 
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