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Introduction and
Acknowledgments

Courts That Succeed profiles six metropolitan courts that share
successful histories managing problems of delay. It is one component of an
ambitious program undertaken by the National Center for State Courts
(NCSC) and the Bureau of Justice Assistance (BJA). Called the Large Court
Capacity Increase (LCC) Program,® the effort included two major projects:
the Trial Court Performance Standards Project and the Caseflow Manage-
ment Project.? In quite different ways, both projects seek to increase the
capacity of the nation’s largest state trial courts to provide efficient and fair
adjudication of an increasing number of cases, many of them drug related.

As part of the LCC program, six courts agreed during 1988 and 1989
to become open houses for the study and exchange of practical information
about how caseflow management theory is applied in courts on a day-to-
day basis. The profiles were written to serve, literally, as visitor’s guides
for court officials whose interest in reducing and avoiding delay would lead
them to visit other courts that shared their concerns. These profiles serve
as armchair visitor’s guides. They offer a sourcebook for ideas, encourage-
ment, and perhaps even inspiration to court managers who face problems
of delayin their courts. They may also interest lawyers and members of the
public who are concerned about issues of litigation cost and delay.

This introduction has four objectives: (1) to place the demonstration
court project and the profiles in the context of the developing tradition of
research and action to improve the pace of litigation; (2) to explain why
these six courts were selected for the demonstration court program; (3) to
contrast and compare the six courts; and finally (4} to underscore our sense
of the book’s audience as those engaged in practical efforts to improve the
nation’s state courts.
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Background and Theoretical Framework
of the Demonstration Court Project

The demonstration court project is part of a tradition that is of relatively
recent origins. It is anchored by Caseflow Management in the Trial Court
(Solomon, 1973) and Justice Delayed {Church, et al., 1978). Three shared
beliefs unify the writings in that tradition.

° Delay is case processing time beyond that which is necessary for a
fair resolution of a case, and such delay has a negative effect on the
quality of justice;

© Delay is a problem of major public importance and is perceived as
such by the American public;
. While delay exists in many courts, it is not inevitable. Itis avoidable

through actions courts can take within their own authority, and
where delay exists it can be reduced dramatically.?

Some of the literature in this tradition makes the analogy between delay
and ill health.* The authors of Managing the Pace of Litigation (Neubauer,
et al., 1981) conclude with this observation:

Delay, then, can be a symptom of some severe maladies afflicting courts,
ranging from lack of effective management controls to the lack of desire for
such controls. Like some patients in our medical analogy, some courts fear
that the proposed cures will be worse than the known problems. {p. 432,
emphasis added)

That analogy has utility for Courts That Succeed. Paying attention
to symptoms and evaluating their significance in context is an essential
ingredient both in the administration of cures for disease and in a health
maintenance program. In the demonstraticn courts, delay is seen as a
disease to treat and prevent from recurring. But the demonstration courts
also treat delay as a symptom of underlying problems: procedures that are
failing, poor communication between court and lawyers or between prose-
cution and defense, goals that have become pro forma. The demonstration
courts have management controls that routinely take their own tempera-
ture. In Detroit, for example, the temperature is taken regularly with finely
calibrated instruments. In Fairfax, a hand-on-the-forehead technique
sufficed in the past, but may not be enough today. But no matter how
scphisticated the measuring devices, the demonstration courts evaluate
symptoms of delay in the context of other factors. For example, courts that
set out to “crash the docket” by disposing of old cases will find that their
measures of average time to disposition will initially swing upward because
a disproportionate number of “old” cases are disposed in a short time.
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Similarly, reorganization of a court to achieve long-range goals may trigger
symptoms suggesting problems. Although the symptoms need to be
watched, they are to be understood as unavoidable side effects of an overall
health maintenance program. Both phenomena occured in Detroit courts
at different periods. The temporary rises in the courts’ temperature
actually indicated improvements brought on by treatment.

The view that delay is both a disease that requires specific treatment
and a symptom of unhealthy conditions fits with two assumptions under-
lying the idea of demonstration courts. The first assumption is that courts
engaged in monitoring time to disposition are regularly monitoring their
performance, which is a prerequisite for good health over the long term.
The second, a more speculative assumption, is that those courts that take
the symptom of delay seriously are probzably paying attention to their
health in other areas as well. For that reason, the demonstration courts
were also used in the NCSC'’s Trial Court Performance Standards Project as
test. sites to determine the feasibility and utility of concrete measures of
performance. If courts perform well in relation to Expedition and Timeli-
ness—one of five major performance standard areas—it is assumed that
they are alsolikely to perform well in the four otherareas: AccesstoJustice;
Equality, Fairness and Integrity; Independence and Accountability; and
Public Trust and Confidence.’

Close observation of the six demonstration courts suggests that they
succeed at something more profound and important than moving cases to
disposition quickly. The demonstration courts view delay as a disease that
interferes with their ability to carry out their mission. This is implicit in
this book’s organizing framework, which focuses on ten “common ele-
ments of successful programs” and is explicit in Neubauer’s view: timely
disposition of cases results from an overall organizational health mainte-
nance program that can be mobilized when any of the court’s missions and
goals are threatened. Further, the explicitidentification of “expedition and
timeliness” as but one of several areas in which the health of a court is
assessed should provide comfort to those who fear that emphasis on timely
disposition of cases is at the expense of “doing justice.”

What Is in the Profiles?

The authors of Changing Times in Trial Courts describe ten common
elements of successful programs (shown in Figure 1). Based on research in
18 general jurisdiction trial courts, the elements offer perspective into what
is, after all, an underdeveloped field of inquiry. The elements permit court
managers to look at themselves and other courts in a way that highlights
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Figure 1

Common Elements of Successful Programs:
A Synergistic Relationship
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similarities and differences in how caseflow is managed. In short, they are
a tool for learning and for self-diagnosis of a trial court’s health.

The ten elements are interdependent and, except for leadership and
goals, without an implied hierarchy. Leadership and goals are the hub of an
eight-spoked wheel, signifying the centrality of these elements within the
synergistic character of the whole.

Information about the ten elements provided a framework for re-
search and the development of a training agenda during visits to the courts.
It also unifies the six profiles. Moreover, because the courts’ caseflow man-
agement systems did not spring up overnight, the profiles begin with a ten-
year history of each court’s caseflow management efforts. Each profile
sketches in the jurisdiction, caseloads, workloads and resources, and
organizational structure and describes the main case processing steps the
court follows, including those that are externally imposed and those that
the court created.

Why These Courts?

By 1987, the accumulation of data on case processing times that followed
Justice Delayed made it possible to look at historical trends in a number of
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metropolitan courts. NCSC staff sifted through the data produced by
empirical studies comparing case processing times among these courts and
found some that for a decade have appeared among the fastest courts.
Qualitative information and the collective experience of NCSC staff
members, consultants, and advisors were then brought to bear to answer
three questions about the faster courts:

o Are the courts achieving speed in a way that enhances (rather than
compromises) the quality of justice?

. Have the courts been actively engaged in efforts to control delay?

] Will the courts agree to help researchers and visitors from other

courts understand what they do?

Using quantitative and qualitative data assembled in NCSC’s 18-
court study, Changing Times in Trial Courts (1988),% the Montgoinery
County Court of Common Pleas {Dayton, Ohio}, the Detroit Recorder’s
Court (Detroit, Michigan), and the Maricopa County Superior Court
(Phoenix, Arizona) were asked to participate in 1987. The demonstration
court program research and exchange visits began in 1988.

In 1989, after review of the most current and extensive quantitative
information on comparative case processing times among courts—the data
published in Examining Court Delay: The Pace of Litigation in 26 Urban
Trial Courts (Goerdt, 1989)—two more courts agreed to serve as demon-
stration sites: the Fairfax Circuit Court (Fairfax, Virginia)and the Sedgwick
County District Court /Wichita, Kansas).

The sixth court included in these profiles—the Wayne County
Circuit Court, in Detroit—was a latecomer. Although still a relatively
slow court in 1987 (the study year for Examining Court Delay), research in
the court jointly undertaken by the American Bar Association and the
National Center for State Courts showed that many years of effort to
dispose of civil cases more quickly in Wayne County had begun to succeed
in a way that promises durable results. That success, which so clearly
resulted from careful planning, patience, and persistence, attracted our
interest. Wayne County Circuit Court became a striking example of the
spirit of the demonstration court project.

In summary, these six courts are profiled because their formal
participation in national delay reduction research and their involvement
with a wide range of formal and informal judicial administration activities
made it possible to recognize their successes, both in quantitative and
qualitative terms. Their performance in disposing of cases can be compared
to a meaningfully large group of other metropolitan courts. Tables 1 and
2 show the comparisons.
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Table 1

Civil Cases

Comparison of Courts on Percentage of Civil Cases
Over ABA Standards in 1987*

— Percentagé of Cases over
2% Two Years Old at Disposition

Percentage of Cases over
] One Year Old at Disposition

]73

I 78 :
} 81

100 80 80

70 60 50 40 30 20 10 O
Percenitage
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« Courts that meet the ABA Standards would have no more than 10 percent of civil cases older than one year at disposition
and nona older than two years st disposition.
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Table 2

Felony Cases

Comparision of Courts on Percentage of Felony Cases
Over ABA Standards in 1987*
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Percentage

* Courts that meet the ABA Standards would have no more than 2 percent of felony cases older than 180 days at disposition
and none older than one year at disposition.



xii Courts That Succeed

Practical Utility of the Demonstration
Court Project for Court Managers

The remainder of this introduction speaks to the audience for whom Courts
That Succeed is primarily directed—the judges and nonjudicial court
managers who have a practical interest in the subject of delay. What they
may gain from this book is some insight into how abstractions found in the
literature—like “systems of accountability”’—translate into a concrete
practice in the complex environment of a few real courts. The way Dayton
augments its judicial resources with visiting judges while integrating these
visiting judges into an individual case assignment system is one such
exampie.

While the 26 courts that participated in the 1988 national research
on case processing times may represent a large number of courts for
research purposes, there are well over 200 metropolitan general jurisdic-
tion courts in the United States serving populations exceeding 200,000.
And there are 2,353 general jurisdiction courts altogether. While we know
that the few courts described here are successful and have valuable
experiences to share, how much more is there to be offered by courts not
yet heard from? Perhaps readers of these profiles, in addition to learning
from them, will see what their courts have to offer to others.

Are These Courts Too Unique to Be of General Interest?

We believe that court managers will identify with circumstances and
problems in these six courts and find ideas and techniques that can be
useful for their court. The six courts are diverse in geographic location and
in the size and character of the populations that they serve. They differ in
the mix of cases heard by their judges, in the number of judges and
nonjudicial staff at work in them, in their organizational structures, and in
their systems of case assignment. Some of the courts are relatively affluent
and enjoy new and spacious courthouses; others struggle for appropriations
and work in crowded conditions. In these profiles there is something to be
learned, therefore, about how delay can be avoided under a wide range of
differing circumstances. Table 3 summarizes four key characteristics that
are often touchstones when courts look for shared experience and context.

Interpreting the Profiles—Variations on Themes

A highly structured approach to any inquiry imposes a sense of similarity
that may mislead. Each court represents a complex organization differen-
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Table 3

Comparison of Key Characteristics of the Courts

1986 Calendaring Number of
Population® System Judges

The Same Judges Hear Clvil and Criminal Cases

Dayton 566,000 Individual 9

Fairfax 710,000 Master 11
Judges Hear Civil Cases Only

Detroit? 2,164,000 Individual and 29¢

(Wayne Circuit) Master (changing)

Phoenix 1,900,00 Individual 26

Wichita 391,000 Master 9

Judges Hear Criminal Cases Only

Detroit? 2,164,000 Individual 34°
(Recorder’s Court)

3 From County and City Data Book, 1988, U.S. Bureau of the Census.

b n Wayne County, Michigan, two courts are organizationally consolidated. The Third Judicial
Circuit Court consists of 35 judges elected from all of Wayne County. The Recorder’s Court for
the City of Detroit consists of 29 judges, elected by voters in the city of Detroit. The circuit court
judges handle all of the general civil cases in the county. In addition, a group of five circuit court
judges sit in.the Recorder’s Court courthouse, working with the Recorder's Court judges to
handle felony cases—both from the city of Detroit and the rest of Wayne County. The criminal
assignments last forthree months at atime; judges rotate intotheir duty once every 18 months.

¢ Because there are always five Wayne County Circuit judges sitting in the Recorder's Court, the
number of judges shown is the effective number of judges at any one time in the court. See (b),
above, for the actual number of judges that sit permanently in each court.

tiated by both structural and human factors. Within the common frame-
work established by the ten elements, the reader is cautioned to look-for
how each element isuniquely adapted or variously developed in each court.
Moreover, every element described for each courtis not always more robust
in that court than in other courts that have had less success in managing
delay. Ofthe eight elements in Figure 1, no single element seems necessary
to success, nor are the ways in which each element is manifest in the courts
necessarily similar. The strengths of these courts are found in adaptation
and in the way some stronger elements compensate for others. Without
leadership, however, the other elements may never develop or, if available,
may not be used. Without goals, judges and staff lack a sense of direction,
and the concept of accountability is essentially meaningless. Leadership

and goals are core elements of the success of these action-oriented courts—
the hub of the wheel.”
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Two of the courts have rules that promote leadership stability. In
Phoenix and Wichita, the chief judge is appointed and serves at the pleasure
of the supreme court. More interestingly, however, stability of leadership
is not required by any law or rule in the other courts—the presiding judge
isselected by the otherjudges. Dayton hashad only one presiding judge and
one courtadministratorin the last ten years. There have been two presiding
judges in ten years in the two Detroit courts and in Fairfax. In those courts,
stability of leadership is, therefore, something that the judges of the courts
themselves seem to demand. The most turnover among chief judges has
occured in Wichita, and—as the exception that illustrates the rule—there
is evidence that during a succession of chief judges during a few years, the
court’s success in controlling delay was lowered. Beyond stability of
leadership, the styles of the courts’ leaders vary, as do the patterns of
relationships between the chief judge and the other judges and staff.
Striking examples of contrasts in leadership styles emerge from the profiles
of Dayton, Fairfax, and Wichita.

All six courts were moving targets during the demonstration court
project, as the profiles make clear. Judges and key personnel retire, new
prosecutors and court clerks are elected, reorganizations and changes in
laws occur. Like other courts, the six continually are threatened by gradual
deterioration of previously workable systems due to caseload and other
pressures. Demographic changes and long-term policy initiatives, such as
the war on drugs, are key challenges. Therefore, while they were being
visited for research and educational purposes during 1988 and 1989, the
courts’ cooperation with the project did not extend to keeping still to have
their photographs taken. Between one visit and the next, one profile draft
and the next, the courts changed.

The changes witnessed in the demonstration courts suggest a theme
of the six profiles: caseflow management is a dynamic process. If these
courts are different from others, the difference is likely to be found in how
they manage change. They examine the status quo to see if it needs fixing,
and they examine change to see what effects it has on the court’s existing
values, goals, and procedures. They are not passive when change effects
them adversely nor do they assume that the changes they plan to make will
or should be received passively by others,

Thus,.the leadership behind the management of caseflow in the six
demonstration courts does not end at the doors of the courtrooms and
chambers. It extends out to the wider network that makes up the justice
system. The courts’ leaders contend in an activist and pragmatic manner
with other agencies whose agendas are inconsistent from their own.
Moreover, they do not accept conflict as a reason not to take action.
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Instead, conflict is a phenomenon that has to be faced and, if possible,
negotiated to a mutually satisfactory conclusion. Conflict is never,
therefore, a reason to abandon the court’s fundamental mission and goals.

Acknowledgments and a Note on the Writing

Each of the six profiles represents a compilation of the observations and
reflections of several people. Because lead and contributing authors vary,
the scope and style differs between, and even within, each profile.

Most of the contributing authors visited these courts repeatedly and
worked with their judges and court staff. The authors include acknowl-
edged veterans in the field of judicial administration like Maureen Solo-
mon and Doug Somerlot. Others who contributed observations and niotes
from the field have names that are familiar to readers of the literature on
delay reduction--Thomas Church and John Goerdt. Still others who
participated in the field visits and contributed notes are more usually
engaged in the daily practice of caseflow management: Diane Hatcher, the
case assignment and caseflow information specialist in the Montgomery
County Court of Common Pleas in Dayton, Ohio; and George Gish, the
court administrator in Detroit Recorder’s Court, also known as a consult-
ant who volunteers time to work with colleagues in other courts. The
special cooperation and substantial contributions of trial court administra-
tors Judith Cramer, Gordon Griller, Kent Batty, Louis Hentzen, Mark
Zaffarano, and the judicial leaders who are described in the profiles were
essential to the demonstration court project. Scores of court staff members
and members of the bar helped us. Two deserve special thanks—Mike
Planet, of Phoenix, and Mary Ann Rondeau, of Dayton. Our deep apprecia-
tion and gratitude extends te all of the judges and staff of the six courts for
their patience, hospitality, and willingness to share their wealth of experi-
ence.

Finally, we wish to express special acknowledgment and thanks to
Jay Marshall, the chief of the courts branch of the Bureau of Justice
Assistance, 1J.S. Department of Justice. Grants from BJA provided funding
for our work in the demonstration courts, and we very much appreciate
Jay’s support and encouragement.

May 1991 WiLLiam E. HewirT
Georr GALLAS
Barry MAHONEY
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Notes

1. The original full project title was “The Large Trial Court Capacity
Increase Program: Case Management Resource Project-Trial Court Performance
Standards Project.” National Center for State Courts, application submitted tu the
Bureau of Justice Assistance, U.S. Department of Justice, May 1, 1987, Grant
Number 87-DD-CX-0002.

2. The Caseflow Management Project included four major components: (1)
a database to collect and analyze time-to-disposition data on 26 urban trial courts;
(2) technical assistance service to trial courts that were working to reduce delay; (3)
identification of demonstration courts and dissemination of information about
them through exchange visits among courts; and (4) seminars and publications in
caseflow management.

3. See, e.g., Barry Mahoney, et al. (1988), Changing Times in Trial Courts:
Caseflow Management and Delay Reduction in Urban Trial Courts (Williamsburg,
Va.: National Center for State Courts) pp. 3-4; John Goerdt, et al. {1989, Examining
Court Delay: The Pace of Litigation in 26 Urban Trial Courts, 1987 (Williamsburg,
Va.: National Center for State Courts) pp. xiv, 101-02; and the commentary to ABA
Standard 2.50. They are implicit throughout Maureen Solomon and Douglas K.
Somerlot {1987}, Caseflow Management in the Trial Court: Now and for the Future
(Chicago: American Bar Association}.

4. For example, Thomas W. Church, et al. (1978}, Justice Delayed: The Pace
of Litigation in Urban Trial Courts (Williamsburg, Va.: National Center for State
Courts), at p. 18 referred to some of the courts in that study as “pathologically
delayed.” The authors of Changing Times in Trial Courts express skepticism about
“one injection miracle cures” in a citation to a 1965 work, p. 197. David W.
Neubauer, et al. {1981), Managing the Pace of Justice: An Evaluation of LEAA’s
Court Delay Reduction Programs (Washington, D.C.: Government Printing Of-
fice), at pp. 430-32 develops the analogy extensively.

5. See Commission on Trial Court Performance Standards (1989), Tentative
Trial Court Performance Standards with Commentary {Williamsburg, Va.: Na-
tional Center for State Courts). The work of the Commission on Trial Court
Performance Standards is in progress and will conclude on July 31, 1990. Publica-
tion of the final Trial Court Performance Standards with Commentary is expected
in late 1990.

6. Changing Times in Trial Courts combines quantitative research in 18
courts with extensive qualitative researchin 9 of them, The qualitative studies give
the reader a context within which to understand the quantitative research. Man-
aging the Pace of Justice is similar to Changing Times in this regard, but it looks
only at four courts. Consequently, it has more depth in data, while Changing Times
has greater breadth of coverage.

7. See Changing Times, pp. 4, 211.
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Montgomery County
Court of Common Pleas

Introduction

The Montgomery County Court of Common Pleas, in Dayton, Ohio, is a
13-judge general jurisdiction trial court that serves a county of 571,000
people. The court’s general division, which is the focus of attention here,
consists of nine judges who handle civil cases, criminal cases (felonies
only), and administrative agency appeals. The court receives its criminal
cases from three county district courts and five municipal courts.

Set against a background of an Ohio Supreme Court initiative to
monitor caseflow in the trial courts, the Montgomery County court has a
tradition of commitment to efficient and effective caseflow management.
During the past decade it has undertaken innovative programs aimed at
improving both criminal and civil case processing. The programs have
clearly been successful: by any measure, the Dayton courtisin the top rank
of urban trial courts in America in terms of the effectiveness with which it
manages both its civil and criminal caseloads. Itis an outstanding example
of a court with an individual calendar system in which all of the judges have
responsibility for both civil and criminal cases. The median time for
disposition for felony cases is 42 days from the date an indictment is filed,
and 90 percent of these are concluded in 123 days. Median time for civil
cases is 168 days, and 90 percent are disposed within 515 days.

This profile presents an overview of criminal and civil caseflow
management in Dayton. It provides background on the development of the
systems that are now in place, describes the current operations of these
systems {with particular attention to key elements that make them
effective), and discusses several key issues on which the court is currently
focused.
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Caseflow Management in Dayton:
Origins and Development, 1971-1988

Like other trial courts in Ohio, the court in Dayton functions within a legal
framework that changed dramatically following the adopticn of a new
judicial article to the state’s constitution in 1968. The new constitutional
provisions gave the Ohio Supreme Court general superintending authority
over all courts in the state and vested it with broad rule-making authority.
In 1971 the supreme court exercised that authority by promulgating the
Rules of Superintendence, which created a new administrative system.
Designed to address backlegs, delays, and inefficiency, the Rules provided
for:

J all multijudge courts of common pleas to have an administrative
judge in each division and a presiding judge for the entire court;
° the mandatory use of individual calendar systems;

guidelines to limit continuances;
in criminal cases, a six-month limit on the time from arraignment

to trial;
. in civil cases, guidelines calling for personal injury cases to be
completed within two years and most other cases within one year;
. a monthly reporting system focused on the number and age of cases

pending on each judge’s docket.

The Rules of Superintendence established the general framework for
courtadministration within Ohio. InDayton, the Rules had less of an effect
than elsewhere, since the court had been operating on an individual
calendar system since 1968, and the dockets of the individual judges were
generally in good shape. However, the Rules did help focus the attention
of both judges and lawyers on court delay and caseflow management. On
the criminal side, the Ohio legislature’s speedy trial act of 1973 gave
defendants the right to be brought to trial within 90 days after arrest if in
custody, or 270 days if on bail, and created additional pressure for expedi-
tious criminal case processing.

The Criminal Case Management Program

In 1977 the Dayton court was invited to participate in a multijuris-
diction felony case processing project conducted by the Whittier Justice
Institute under the leadership of Dean Ernest Friesen. The Whittier team
worked with judges and court staff to collect data on the time between key
events in the arrest-to-disposition process, track the paper flow, and
examine the existing process in light of a model based on the system then
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functioning in Portland, Oregon. The information and analysis were
presented to the court and to the newly formed criminal justice coordinat-
ing committee organized z2nd chaired by the court’s administrative judge,
Carl D. Kessler.

The prospect of improved felony case processing was attractive to
Judge Kessler and to other judges in the court’s general division. Although
they did not feel that the court had a significant problem of criminal case
delay, they recognized that improved management of felony cases would
enable them to devote more time and attention to their civil caseloads. The
state of the civil docket was a matter of growing concern in the late 1970s,
with some judges feeling that the 1973 Criminal Speedy Trial Act was
requiring them to place too much emphasis on their criminal caseloads.

The decision to go ahead with a criminal case management plan was,
at least in part, a recognition of the interrelationship between civil and
criminal case processing.

Asimplemented in November 1978, the criminal case management
plan called for a maximum of ten weeks from arrest to disposition,
including no more than six weeks from indictment to disposition. While
there have been some minor modifications over the past ten years, the basic
features of the plan have remained essentially the same. They include the
following.

° Early screening and continuous case control by both the prosecutor
and the courts.

o Use of the arraignment on the indictment as a key control point for
case management in the common pleas court.

J Early discovery, with packets containing key documents (e.g., police

reports, witness statements, defendants' statements, lab reports)
provided by prosecuter to defense counsel between indictment and

arraignment.

° Early pretrial conferences between prosecutor and defense counsel,
usually held a week after arraignment.

. A scheduling conference, conducted by the judges one to two weeks

after the pretrial conference, to accept pleas or to establish dates for
filing and hearing motions and for trial.

° Firm trial dates, with provisions made for back-up assistance if a
judge has two or more trials ready to go on the same date.
° Acquisition and effective use of management information to moni-

tor caseflow management effectiveness.

Figure 1 (p.9)shows the stepsin case processingrequired by Ohio law
and Montgomery County’s criminal case management plan. A more
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detailed outline of the criminal caseflow management system can be found
in Appendix Al. When the system was first introduced, it reduced felony
case processing times in the common pleas court on every measure,
Median times from indictment to disposition, for example, dropped from
69 to 43 days. Between 1979 and 1983, the times slipped a bit, but after the
court embarked upon a civil case management program in 1983, felony case
processing times became as speedy as they had been just after the plan was
first implemented in 1978. Table 1 {p.10) summarizes the available data on
the court’s felony case processing times over the 1979-87 period.

The Civil Case Management Program

In 1982, after four years of experience with the criminal case man-
agement plan, automation of the civil caseload began. The judges recog-
nized that a computerized information system could facilitate better and
more uniform case management, The needs of criminal attorneys had
received much attention through implementation of the criminal case
management plan, and court leaders felt that the civil bar needed some
management assistance.

Consistent with its commitment to the principle of court control of
cases, the court recognized that a computer system should be designed
around a case management system. A three-judge committee was ap-
pointed to develop a civil case management plan that the computer system
would support. The major objectives of the 1983 automation plan were to
computerize data collection for the court’s monthly Supreme Court
Caseload Report and to establish on-line access to case status information,
which would improve judges’ case-monitoring ability. The judges’ com-
mittee also examined civil case processing goals.

While no one in the court felt there were serious problems of delay,
most recognized that some civil cases were taking longer than they should.
Therefore, the judges’ committee reviewed the court’s experience with
different types of civil cases and recommended a set of maximum time
frames as follows.

Habeas corpus 60 days
Mortgage foreclosure 120 days
Administrative appeals 120 days
Injunction 150 days
Worker’s compensation 180 days
Appropriation 180 days
Personal injury 270 days
Medical malpractice 360 days

All others 150 days
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Figure 1
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Table 1

Felony Case Processing Times in the
Montgomery County Court of Common Pleas

(Days)
1979 1983 1985 1987
Total Processing Time
Arrest to Disposition
Median - 88 61 55
Third Quartile - 151 101 98
90th Percentile - 226 190 169
Percentage of Cases
Requiring Over 180 days 17 12 7.5
1979 1983 1285 1987
Upper Court Processing Time
Median 69 64 47 42
Third Quartile 104 119 85 73
90th Percentile 167 206 171 123
Percentage of Cases
Requiring Over 150 days 17 13 5.5

The judges’ committee recognized that “there may be exceptions
due to the peculiarities of a given case” but believed that the recommended
limits were reasonable for the period from filing to termination. All of the
time limits were considerably shorter than those contemplated by the Ohio
Rules of Superintendence.

The primary operating principles for the civil case management plan
developed by the judges’ committee and the court staff are the same as for
the criminal plan: early and continuous control by the court. Once a
complaint is filed, the court ensures that it is brought to a conclusion
efficiently. In doing so, it takes advantage of the automated information
system. Early case control is achieved by entering all civil cases filed with
the clerk’s office (which is not computerized) into the court’s computerized
civil case management system within a matter of minutes or hours. Con-
tinuous control is achieved through monitoring of service and answer,
dismissal of cases when there is a failure to proceed, and an early case-
scheduling conference held by the judges to establish a time for completing
discovery and other case events (e.g., the trial date). The principles of early
and continuous control (which are supported by the computer system) are
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made effective by involving the attorneys in the selection of trial and other
critical case event dates (thus reasonably accommodating their nceds) and
then expecting and delivering firm trial dates, just as had been done for
criminal cases. Figure 2 (p. 12) shows a simplified flow chart of civil case
processing and case monitoring. Appendices Al and A2 describe in greater
detail which activities are performed by judges’ staff, who monitor service
and answer and notify attorneys of delays and consequences. While the
process is controlled, it is also flexible so that attorneys who are responsive
to notices from the court can be accommodated.

The court’s civil case management program has been very effective.
Despite a 17 percent increase in filings from 1983 to 1987, terminatiors
haveactually outpaced filings, and case processing times have become even
speedier. Table 2 summarizes the data.

Table 2

Civil Case Processing Times in the
Montgomery County Court of Common Pleas, 1983-87

1983 1985 1987
Disposition Time for Torts
Median 345 279 275
Third Quartile 504 445 413
90th Percentile 795 744 593
Percentage of Cases Requiring Over One Year a7 35 31
Percentage of Cases Requiring Over Two Years 14 11 4
Disposition Time for Nontorts
Median 130 131 119
Third Quartile 290 253 252
90th Percentile 536 460 445
Percentage of Cases Requiring Over One Year 18 16 15
Percentage of Cases Requiring Over Two Years 5 4 3
Disposition Time for All Cases
Median 178 178 168
Third Quartile 382 357 328
90th Percentile 636 628 515
Percentage of Cases Requiring Over One Year 26 24 21

Percentage of Cases Requiring Over Two Years 8 7 4




12

Steps Involved in Typical Civil Case

Courts That Succeed

Figure 2

Montgomery County Court of Common Pleas General Division

Complaint Filed in
Common Pleas Court

v

No Service, Then
Service Through
Publication

I

v

Check for Service

No Service, Then
Case May Be
Dismissed

Service Complete

?
\ 4

Check for Answer J

—

h

No Answer, Case
Dismissed or
Default Judgment

Answer Filed,
Pretrial Scheduling
Conference Set

2

Pretrial Scheduling
Conference (Establish
Dates and Discuss
Settlement}

v

Order of Referral

y

v

L Case Set for Trial

to Referee

Order of Referral to
Compulsory
Arbitration or Medical
Malpractice

v

Y.
Case Settled or (Optionat) Pretrial
Dismissed Conference
4 L 4
Trial
Referee Trial l
Report and
Recommendation
A 4

Arbitration Hearing

v

Report
and Award

Judgment Entry
Case Terminated




Montgomery County Court of Common Pleas 13

The Dayton Court in 1988: An Overview
of Its Workload, Resources, and Organization

Workload

Criminal Cases. There were 2,842 criminal cases filed in Dayton in
1988. This all-time high represents a whopping 28 percent increase over
1987 filings of 2,221. Criminal filings between 1972 and 1987 fluctuated
between a low of 1,705 in 1978 and a high of 2,418 in 1982. Table 3 shows
the criminal caseload in Dayton from 1983 through 1988.

Table 3

Criminal Caseloads, 1983-87

1983 1984 1985 1986 1987 1988

Pending at Start of Year 582 399 323 333 359 460
Filed/Reopened 2,246 1,918 1,840 1,978 2,221 2,842
Disposed 2,429 1,994 1,830 1,952 2,120 2,754
Pending at End of Year 399 323 333 359 460 548

While serious crimes make up about 13 percent of Dayton’s criminal
caseload, a very small percentage of criminal cases go to eitherbench orjury
trial, as illustrated in Table 4.

Table 4

Criminal Caseload and Court Characteristics

1983 1985 1987
Percentage of Murder, Rape, Robbery 12.6 16.0 13.4
Percentage of Cases Disposed by Trial 3.6
Percentage of Cases Disposed by
Jury Trial 4.0 7.0 2.9

Civil Cases. The trend in civil filings since 1983 is shown in Table
5. There were 4,401 new civil cases filed in 1987, an all-time high in a civil
case-filing trend that has steadily risen for nearly two decades. There was
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Table 5
Civil Caseloads, 1983-88

1983 1984 1985 1986 1987 1988
Pending at Start of Year 2,682 2569 2,558 2,896 2,712 2,511
Filed/Reopened 3,749 3,721 3,973 4,117 4,401 5,052
Disposed 3,862 3,731 3,936 - 4,000 4602 5,171
Pending at End of Year 2,569 2,559 2596 @ 2,712 2,611 2,392

another substantial increase in 1988, when 5,052 civil cases were filed.
However, the court decreased the number of pending cases at the end of
1987 to below the 1983 level. The pending caseload was reduced still
further in 1988. There were fewer cases pending at the end of 1988 than in
1983 despite the steady increases in filings. One explanation for this
success lies in the restructuring of the civil case management system and
implementation of case management procedures for the referee program
during 1987. These measures were taken in response to increases in the

pending caseload during 1986.

About 1 percent of Dayton’s civil cases were disposed by jury trial in

1987. Figure 3 shows the civil and criminal caseload mix in Dayton.

Figure 3

Montgomery County
Total Filings, 1987

Civit
4,401
66%

Criminal
2,221
34%




Montgomery County Court of Common Pleas 15

Resources and Organization

There are nine full-time elected judges in the general division of the
Montgomery County Common Pleas Court, which is one of four divisions.
There is also a domestic division with two judges and probate and juvenile
divisions with one judge. Judge Kessler is the presiding judge of the entire
court and the administrative judge of the general division. The judicial
resources of the court inglude two full-time referees who hear civil matters
by consent of the parties and a visiting judge program that provides the
general division with the equivalent of one full-time judge. The visiting
judges sitin a courtroom dedicated to the program and permanently staffed
by a bailiff and court reporter. Each judge is scheduled on a rotating basis
to use the visiting judge to hear cases on his or her calendar. Thus, while
accountability for the cases remains with the Dayton judge, periodically
that judge can chedule twice the normal number of cases for trial.

The court administrator for the general division is Judith A. Cramer.
She supervises an assignment office that assigns cases to judges, maintains
the case management data, and prepares calendars and court statistics; a
jury commission office; referee and arbitration program support; staff of the
visiting judge program; and the court’s business office. Also included
among the court’s programs are an adult probation service and an adult
community cotrections institution, the MonDay program. Figure 4 (p.16)
is an overview of the organization and functional areas of the court.

Key Elements of Effective
Caseflow Management in Dayton

Leadership

The Montgomery County Court of Common Pleas and its general
division have been fortunate to enjoy continuity of able leadership from the
presiding judge and trial court administrator for many years.

The Ohio Constitution provides that a presiding judge of the com-
mon pleas court be elected by the other judges to serve “at their pleasure.”
The administrative judge is elected annually, but reelection is permitted
under Ohio Supreme Court Rules. The same person may be the presiding
and administrative judge. Ohio has a partisan system for electing judges,
and in Dayton the respective parties exercise a significant degree of
influence over the selection and retention of the leader. Judge Kessler has
been retained in both positions since 1974. He has provided the court with
the continuity of leadership that is so advantageous for stability and
innovation.
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Figure 4

Overview of Court Organization
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Judge Kessler has a strong personality and is clearly in charge of this
court, and effectively so. During his tenure, he has institutionalized the
expectation that the court’s leadership will be activist, putgoing, and
committed to court control of its caseflow. He has been as insistent on
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adequate resources to accomplish the court’s purposes as he has on
restraint in its demands and careful management of what it has. The court
is an integral and respected part of the county government. Judge Kessler
emphasizes coordination, communication, and cooperation with other
agencies, and he selected a court administrator with a contrasting but
complementary style of realizing those objectives. When Judge Kessler
must be combative, his court administrator will be conciliatory; when he
is blunt, she will be tactful; when he is directive, she is responsive.

Judith Cramer has heen the trial court administrator in Dayton since
1980. One mark of her success is that she is perceived locally as a manager
who can berelied on to carry out the ideas and policy direction of the judges.
She is known for 2 management style that emphasizes staff involvement,
consensus building, and employee motivation through positive reinforce-
ment. Her work in court administration extends outside of Dayton—she
is active in the Ohio Association of Court Administration and is a past
president of the National Association for Court Management. Ms. Cramer
is nationally recognized as a leader in court administration and serves on
the board of directors of the National Center for State Courts.

Together, Judge Kessler and Judy Cramer mnake a management team
that exemplifies success at forging an effective executive component for
the court. Evidence of this is apparent in a sustained record of sound case
management and timely disposition of cases; in the management of court
resources, which are adequate, but not lavish; in innovations in manage-
ment, programs, and technology, which are carefully considered before-
hand; and in the high level of morale and professionalism felt in the halls,
offices, and courtrooms of this courthouse.

Goals

The existence of case processing goals, and the attention paid to
them, are striking features of the Montgomery County general division.
There have been explicit case processing goals set by the Ohio State
Supreme Court Rules of Superintendence since 1971, and the Dayton court
has established its own goals for civil cases that are more detailed and
aggressive than the statewide standards. The court’s expectations for firm
trial dates and a low rate of continuances reflect implicit goals. Continu-
ances in criminal cases are monitored, counted, and reported. Less
explicitly, the court seeks to keep its general division pending caseload at
about 300 cases per judge.

Not directly relevant to caseflow management goals, but indicative
of the court’s recognition of purposeful management, is the practice of
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setting goals for each organizational unit of the court and, even, for each
employee. These goals are an integral part of the employee evaluation
process.

Information

The ccurt has a computerized civil case management system. Its
criminal case infyrmation is kept manually, but a computerized criminal
system is under development. The court’s caseflow management informa-
tion is derived fromm data required to provide the Supreme Court Monthly
Caseload Report. One supplement to these data is a regular report of
continuances in criminal cases, by judge and by attorney. The continuance
reports, illustrated in Appendix C, help the court’s judges keep track of
which attorneys request continuances, for what reasons, and how often the
requests are granted. The reports serve as regular reminders that the court
seriously expects that events will take place as scheduled.

Among the very useful data kept by the Montgomery County case
management system are numbers of pending cases and the age of cases
since the tinie of filing. Judges regularly receive summary reports showing
trends in the average time to disposition for their cases, and the:r can
compare their performance with other judges. (These reports are not
distributed publicly, however.) The system enables the court to track the
number of cases that exceed the expected time to disposition, and the
automated civil system allows the computer to list the pending caseload of
each judge by order of age, with oldest cases at the top of the list for rapid
identification.

Not content with a good status quo, the court is now using a second-
generation civil system. The enhancements are aimed primarily at auto-
mating identification and response to cases that are not progressing in a
timely fashion, as measured by completion of such things as notice,
answer, and motion for default judgment. This makes the task of maintain-
ing continuous control of cases on a firm schedule easier to accomplish.
Use of the enhanced system was limited in 1988, but once fully operational
for all judges it will provide a source for even more sophisticated case
management data than the court has used in the past.

The court demonstrates that good information to support goal-
driven case processing does not require a computer. Although criminal
case information is just now being automated in Montgomery County, the
court accurately reports average time to disposition for each judge’s
criminal caseload and produces the continuance reports previously men-
tioned.

Some of the regularly produced criminal case reports are listed
below. Appendix Bl illustrates one of the reports. Comparable reports are
available for civil cases.
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(1) Elapsed time reports:
¢ Average time from arrest to trial, plea, or dismissal (by judge,
monthly and annually)
e Average time from arrest to sentencing (by judge, monthly and
annually)
e Average time from trial verdict or plea to sentencing (by judge,
monthly and annually)
(2) Trends in filing to disposition for each judge;
(3) Individual judges caseload activity reports; and
(4) Reports of continuances granted, by judge and by attorney.

Reports that are available from the enhanced civil system include
lists of cases that have passed deadlines for interim events like notices,
answers, and conferences.

Communications

Effective communication, both internally and externally, is one of
the strongest assets this court has developed, and the investment has been
worthwhile. Dissemination and discussion of case management informa-
tion is but cite form of the investment. Regular meetings held among court
staff at various levels and among court staff and other agencies is another.
Written policies, which are commonplace, and employee orientation,
education, and evaluation systems contribute to clear communication of
court goals and round out the portfolio. Judges’ meetings are held monthly.

While the mechanics of communication often may be present in an
organization, good communication itself may be missing because the
substance of communications are superficial, avoiding controversy and
tough issues. This is not what happens in Dayton’s justice community,
where court leaders believe that surfacing problems is a precondition for
solving them. In Montgomery County, problem recognition and commu-
nication does not take a backseat to conflict avoidance.

Caseflow Management Procedures

The court has well-developed and well-documented case manage-
ment procedures for civil and criminal cases. They are not complex and are
models for other courts to consider. They have been summarized earlier
and are presented in greater detail in Appendices Al and A2. While the
basic systems have been in place for many years, they are not static and
taken for granted. The points we have already mentioned—the new
computer capabilities and refined civil case management goals—demon-
strate this. The work the court completed in 1987 on weak areas in its case
management system—the referee and arbitration programs—is also evi-
dence of continued vigilance and management response.
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Judicial Responsibility and Commitment

The commitment of the judges of this court to court control of cases
and timely case processing is evident. Lawyers, judges, and court staff all
explicitly recognize that the court has case processing goals and that case
management is a tlesirable prerogative. But evidence of commitmentisnot
only found in the rhetoric of the judges, employees of the court, and the bar,
itis also seen in the kinds of information the court keeps, in its automation
plans, and in the work of committees of judges and staff. Most importantly,
it shows up as results in the time to disposition data.

Accountability

The chain of command is clear in Montgomery County. As one
INCSC interviewer in Dayton wrote, “The lines of authority are perceived
as being quite clear by court staff. All court staff referred to the line of
authority when asked what they would do if a serious problem arose.”
More importantly, all staff describe the line of authority in the same way.
Judges, too, acknowledge their accountability for court control. Employees
clearly understand when the chain of command needs to be invoked, as
well as how to invoke it. Clearly stated goals, extensive written policies,
monitoring techniques, and useful information provided to judges are
material to the court’s systems for accountability. They are woven
together by meaningful employee evaluation, training, and motivation
practices. The annual development of goals for each supervisor and unit,
and all staff members, are part of the court’s accountability system, as are
an annual employee evaluation process and an employee recognition
program.

Standards of accountability for judges in caseflow management are
well institutionalized in Ohio, along with a mechanism for assisting the
trial judges and the administrative judge to maintain them (i.e., the
Supreme Court Monthly Caseload Report). Much of what has been said
already makes clear that this court uses the mechanisms and takes the
standards seriously.

Administrative Staff Involvement

Administrative staff are major contributors to the success of case-
flow management in Montgomery County. The interplay between the staff
in the central assignment office and in the judges’ offices is one of the
reasons the court has a successful caseflow management system. Routine
involvement of court staff in committees and working groups designed to
document the nature and scope of problems, and contribute to new plans
and solutions, is another reason. The Montgomery County court is proof
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that having a central docket control program and a staff actively involved
in case management and promotion of the court’s goals need in no way
interfere with or undermine the autonomy of the judges. To paraphrase
remarks by Judge Kessler on the subject, court staff case management
responsibilities in a well-managed court end at a line drawn by the
administrative judge and watched over by the court administrator and the
trial judges themselves. In Dayton, the line encompasses activities that
produce timely, accurate, and complete information about the status of
cases, both individually and in the aggregate. How far beyond that it
extends in Dayton and in other courts varies with the needs of the court at
any given time; the disposition of the trial judges; the skills, imagination,
and reliability of the staff; and, finally, with how well accountability is
maintained in the court.

Education and Training

The court operates an annual training program for lawyers in
Montgomery County that includes indoctrination and information about
the court’s caseflow management system. The court provides both an
extensive orientation program for new employees and a wide variety of
professional development and skills-training programs to help maintain
and improve the capabilities of all staff members.

A tuition reimbursement program is available to employees who
wish to continue their formal education by attending classes at colleges and
universities in the area. These are important elements that contribute to
strong communication and accountability.

Backlog Reduction/Inventory Control

Dayton’s caseflow management efforts did not arise out of a serious
backlog or delay problem. Therefore, there is no experience with a specific
backlog reduction program. What is important, however, is that the court
keeps a watchful eye on its inventory of cases. It regularly monitors filing
to disposition rates, size of the pending caseload, and average time to
disposition. This has prevented the development of backlog problems in
the face of increasing filings. While filings have gone up, pending caseloads
and time to disposition have gone down.

The general division of the Montgomery County Court of Common
Pleas has the potential to emerge as a court that discovers the limit where
expeditious case processing intersects with preservation of high quality
case resolution. All indications are that this limit has not yet been fully
tested.
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Current Issues and Concerns

The court is reexamining aspects of its criminal case management plan, in
response to the dramatic increase in criminal filings and acute jail-
overcrowding conditions. The system has been adequate to meet a stable
caseload that hovered between 1,800 and 2,000 filings per year, but it is
showing signs of recent strain from the increased workload and gradual
changes in practices of the prosecutor’s office and defense attorneys and
corresponding compensations made by judges.

A marked increase in criminal cases that are initiated by direct
indictments has created new case management problems that are being
examined. Specific concerns are the need for earlier appointment of defense
counsel, continuity of defense representation, and revitalization of the
quality of pretrial procedures, including early prosecutorial screening and
preindictment negotiations between the prosecutor and defense counsel.

Most important among current issues is the approaching retirement
of Judge Kessler. In preparation for the change in leadership, the other
judges of the court are increasingly being asked to participate in commit-
tees that address specific areas of administrative policy (e.g., automation,
oversight of the referee program, continuing education). Meanwhile, Judge
Kessler continues to direct efforts to further improve administrative
practices and case management procedures in response to changing times.
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Detroit Recorder’s Court

Introduction

In 1976 the Recorder’s Court for the City of Detroit—the court that, at that
time, handled all stages of all criminal proceedings instituted against
persons charged with crimes committed in the nation’s fifth-largest city—
was in serious difficulty. Felony caseloads had been rising steadily for three
years, total dispositions were decreasing (despite a 1973 increase from 13
to 20 in the number of judges on the court), and the number of the court’s
defendants held in the city jail had more than doubled in three years. On
December 31, 1976, there were over 6,331 pending cases—a fourfold
increase over the number pending at the end of 1973.

Within two years, the situation had been turned around com-
pletely—the result of a strikingly successful crash program to reduce the
backlog and develop an effective caseflow management system. The
systems and procedures that were put in place during the 1976-78 crisis
have been modified to some extent during the past ten years, but the basic
approach to caseflow management has been very consistent over the past
decade.

The positive long-term effects of the program initiated during the
1976-78 period can be seen in a number of ways.

o Most cases reach disposition in less than two months from the date
of the defendant’s arrest.

° Only a small fraction of cases (about 14 percent) took more than 180
days to reach disposition in 1987.

. Trials are held in a relatively high percentage of cases, compared to

other urban courts. In 1987 approximately 8 percent of the court’s
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dispositions were by jury verdict, and another 16 percent were by
bench trial.

° Trial dates are firm. In 1987 less than 15 percent of the cases set for
jury trial had to be rescheduled.
e Despite a marked increase in the volume of new filings, pending

caseloads have been kept manageable.

What explains the covrt’s success in maintaining an effective sys-
tem over the 1978-88 period? Part of the answer lies in the concern of the
court’s leaders during the 1976-78 period to do more than simply crash the
backlog. They took advantage of the crisis to design and put in place a
comprehensive caseflow management system—one with ambitious but
achievable gcals, ongoing collection and use of information relevant to the
achievement of those goals, open communication among practitioners,
and well-thought-through procedures for managing the court’s business,

Dynamic angd able leadership—both during the crisis and in the
decade that followed—has been an important part of the story, butitisnot
the only part. There has also been an increase in judicial resources
{although the court is by no means “over judged” in comparison with other
urban courts), a strong emphasis on effective use of nonjudicial (staff)
resources, and a major investment in education and training for judges and
staff and for lawyers practicing in the court.

This profile provides an overview of Detroit Recorder’s Court,
focusing particularly on key elements that contribute to its effectiveness
in caseflow management. Our primary concern is with the system as it
currently operates, but in this court the history of how the current system
developed is especially important. Not only has the history shaped current
practices and attitudes in Detroit {no one wants to go back to the sitnation
that existed in 1976), it also has important lessons for other courts that
must address backlog as a threshold issue.

The 1976 Crash Program and Its Aftermath

Detroit Rizcorder’s Court had switched from an individual calendar system
to a central docket {master calendar) system in 1975, a move that propo-
nents of the central docket system thought would help stem the growth in
the pending caseload. During the year that followed, however, the situ-
ation grew progressively worse. The caseload continued to increase, delays
worsened, and—perhaps the greatest concern—the size of the jail popula-
tion increased to the point where some type of explosion seemed immi-
nent.
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During the fall of 1976, the Michigan Supreme Court decided to
intervene. In effect, it placed the court in receivership, appointing a special
judicial administrator, T. John Lesinski, to oversee a crash backlog and
delay reduction program. Through the state’s administrative office of
courts, the supreme court also arranged for an infusion of state and federal
funds—an estimated $8 million in all—to support the cost of temporary
additional judges, prosecuting attorneys, administrative and clerical staff,
and security personnel for the crash program. The program formally
began in January 1977 with two main goals:

° To reduce the number of Recorder’s Court jail inmates from 1,226 to
a maximum of 550 within six months; and
J To establish a new docket management system that would provide

for a 90-day track from arraignment on the warrant (AOW) to trial.

The strategy was to address difficult cases—those involving defern-
dants held in jail (many facing serious charges that would result in lengthy
prison terms) and other cases lost in the system—while simultaneously
changing the way new cases were handled. From the outset, the program
was conceived not merely as a solution to a crisis but as an opportunity to
think through and streamline the entire criminal justice process in Detroit.

For practical purposes, the court operated on a two-track system for
about 18 months beginning in January 1977. One track was for the backlog
cases (the older pending cases), the other for pending cases that had been
filed relatively recently and for all cases that would be filed in the future.
The backlog cases were handled mainly by visiting judges. The other cases
were handled by Recorder’s Court judges, working within a docket
management system devised principally by Lesinski and by the court’s
chief judge, Samuel Gardner. Implementation of the program for handling
new cases involved a number of changes, many of which have remained in
place. They include the following.

° A docket control center, set up to collect and analyze information
about activities in each courtroom, monitor progress, and to help
identify problems in court performance.

o Creation of a system of executive judges, each of whom would have
administrative responsibility for a cluster of courtrooms.
° A change from the central docket system to a modified individual

calendar (or hybrid) system, in which cases would first be randomly
assigned to one of the five executive judges for arraignment on the
information (AOI) and thereafter (if no disposition was reached at the
AOI) to one of the other judges in the cluster.
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] Promulgation of a set of docket directives—rules to be followed by
judges and clerks in scheduling cases for motion hearings, trials, and
other events.

. Docket directives included a plea cut-off date policy coupled with a
trial-scheduling policy, designed to ensure that trial dates were firm.

The results indicate that the program was strikingly successful.
Seventeen months after the program began, the active pending caseload
was down to 1,204 (from 6,331); the number of the court’s jail cases was
down to 580 [from 1,22.6); and the number of cases pending over six months
from bindover had decreased from 418 to 237. The median time from
bindover to disposition in newly filed cases dropped from 40 days to 19 days,
and, more significantly, the disposition time for the 75th percentile case
dropped from 170 to 60 days.

By 1979, the state-appointed special judicial administrator had left
the court. The challenge, at that point, was for the court to consolidate and
institutionalize the gains made during the crash program. In the ten years
that have passed, that challenge has been met successfully, despite two
major system changes—a 1983 Michigan Supreme Court opinion prohib-
iting judges from involvement in negotiations about sentences and the
introduction of sentencing guidelines that decreased judges’ discretion and
seemed to provide greater incentives for defendants to take cases to trial.

"The court has also gone through a transition in leadership (its chief judge
for ten years, Samuel Gardner, retired from the bench in 1987 and was
succeeded by Chief Judge Dalton Roberson)and, as part of amerger with the
Wayne County Circuit Court, Recorder's Court has taken on all felony
cases originating in Wayne County outside the city of Detroit.

As Table 1 shows, case processing times stayed remarkably consis-
tent in Detroit Recorder’s Court during the 1983-87 period. The times
shown in the table put the court in the top rank of urban trial courts in terms
of the speed with which it deals with its caseload.

Detroit Recorder’s Court in 1988: An Overview of Its
Workload, Resources, and Caseflow Management System

Detroit Recorder’s Court has a complement of 29 elected judges. Since
January 1987, the court has also been handling cases originating in Wayne
County outside the city of Detroit. Tohelphandle the out-county caseload,
five Wayne County Circuit Court judges are assigned to Detroit Recorder’s
Court at any one time to serve for three-month periods. A case can be
handled by any of the 34 judges, regardless of whether it originated in
Detroit or in suburban Wayne County.
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Table 1

Case Processing Times in Detroit Recorder’s Court, 1983-87

1983 1985 1987
Total Processing Time -
(Complaint to Disposition )
Median 69 58 71
75th Percentile 143 109 131
90th Percentile 234 183 212
Percentage of Cases
Over 180 Days 14 10 14
Upper Court Processing Time
(Filing of Information to Disposition)
Median 43 31 39
75th Percentile 117 80 99
90th Percentile 202 141 178
Percentage of Cases
Over 150 Days 17 8 14
Lower Court Processing Time
(Compiaint to Information)
Median 21 21 23
75th Percentile 25 24 26
90th Percentile 36 34 35
Time from Disposition to Sentence
Median 16 21 21
75th Percentile 21 29 27
90th Percentile 30 39 39

As the figures in Table 2 show, there has been a significant increase
in case volume in the court over the past two years. The increase appears
to result from two factors: (1) the addition of the cases originating in
suburban Wayne County and (2) an upsurge in felony arrests, principally on
charges of sale or possession of narcotics.

Before the merger, there were an average of 8.4 Wayne County
Circuit Court judges and 29 Recorder’s Court judges on the criminal
docket. From 1986 to 1988, the total felony case workload in Wayne
County increased by 24 percent and was being handled with 9 percent fewer
judges. The number of new filings per jurdge increased from 326 in 1986 to
420 in 1987 and to 498 in 1988.
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Table 2
Felony Case Volume ir: Wayne County, 1986-88

1986 1987 1988
Bindovers—Cases Originating in Detroit 9,462 11,094 11,885
Bindovers—Cases Originating outside Detroit 3,148°2 3,197 3,747
Total Bindovers 12,610 14,291%  15,632°

@ Handled by circuit court.
® Figures do not include welfare fraud cases.

By any measure, the Recorder’s Court caseload includes a high
percentage of cases involving serious charges. Table 3 presents a break-
down of casetypes, showing the most serious offense charged in cases
involving Detroit defendants arraigned on the warrant during 1988.

The court’s own data, as of January 25, 1989, shows a total pending
caseload of 2,837 cases, or approximately 83.4 cases per judge. Of the total
number of active pending cases, 159 (or 5 percent) had been pending for
more than 180 days.

Table 3
Detroit Arraignments on the Warrant, 1988

Number Percent
Narcotics 4,780 33.0
Breaking and Entering 1,338 9.0
Carrying a Concealed Weapon 1,236 9.0
Receiving/Converting Stolen Property 1,007 7.0
Assault 856 6.0
Robbery (Armed) 618 4.0
Criminal Sexual Conduct 589 4.0
Homicide 616 4.0
Fugitive Escape 561 4.0
Auto Theft . 548 4.0
Other 2,363 16.0

Total: 14,512 100.0%




Detroit Recorder's Court 33

While the January 1989 figures on pending cases are remarkably good
in comparison with data from most other urban trial courts, they have
caused concern in the leadership of the court. The size of the active pending
caseload and the number of cases pending over 180 days are viewed as
especially important indicators of overall court performance, and analysis
of trend data indicates some slippage over the preceding two years. At one
point, before the merger with the circuit court, the number of cases pending
more than 180 days had dropped to a low of 12. To help address the
problems, the court recently revised its organizational structure and case
assignment system to increase productivity.

While retaining the basic case assignment system designed during
the 1976-78 crisis period, the court modified it to create seven docket
management teams of judges, each headed by an executive judge and
including two to four other judges. As cases are bound over from one of the
22 district courts in Wayne County, which handle the preliminary stages
cf criminal cases, they are assigned by blind draw to one of the seven teams.
Assignments are made randomly, but follow a formula designed to ensure
that each team gets its proportionate share of the cases. Within the team,
the case goes first to the executive judge, who conducts the arraignment on
the information—usually within 21 days of the arrest and about 14 days
after the bindover in district court.

Plea negotiations involving the prosecutor and the defense will
typically take place before the arraignment on the information. This is
possible because of three key features of the criminal justice system in
Wayne County.

° A Vertical System of Representation. In cases involving indigent
defendants, alawyeris assigned to represent the defendant within 48
hours after arraignment on the warrant in district court, and the
same lawyer continues to represent the defendant in Recorder’s
Court.

| Discovery Is Exchanged Promptly. Basic information about the
prosecution case (police reports, witness statements, criminal rec-
ords, and so forth) is made available to defense counsel at an early
point—often before the bindover hearing and almost always before
the arraignment on the information.

° Early Screening of Cases by Experienced Prosecutors. A senior
prosecutor, responsible for supervising the work of all of the assis-
tant prosecutors, is assigned to work with each team of judges, has
reviewed the prosecution’s file, and is prepared to discuss a possible
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plea or other riontrial disposition at the time of the arraignment on
the information {AOI).

The system encourages negotiated dispositions at the time of the
AOL The executive judges generally have reputations as relatively lenient
sentencers, and a plea at the AOI may be the best opportunity for a defendant
to enter a plea to a lesser offense. If a plea or other negotiated disposition
is not reached while the case is before the executive judge, the case is then
assigned (again by blind draw) to one of the other judges on the team.
Thereafter, that judge is responsible for the case for all purposes—including
conducting conferences, hearing and deciding motions, holding trials, and
(if the defendant has pleaded or been found guilty) imposing sentence.

As Figure 1 illustrates, the system is designed to bring cases to
resolution—by trial if necessary—within a maximum of 90 days of the
arraignment on the information. Most cases are resolved in far less than 90
days (see Table 1}, Less than a third take that long or longer. Once a case
leaves the AOI courtroom and goes to one of the other judges on the team,
there are three principal events.

° Calendar Conference. At this conference, ordinarily held on a Friday
no more than seven days after the AOI, a schedule is established for
future events in the case—completion of discovery, filing of mo-
tions, hearings on motions ({including evidentiary hearings), final
conference, and tentative trial dates.

° Final Conierence. At this conference, usually scheduled for 28 days
after the calendar conference, any remaining motions are resolved,
witness lists are exchanged, and a firm trial date is set—ordinarily for
a date within the next six weeks. Under the court’s docket direc-
tives, this is supposed to be the last opportunity for a defendant to
enter a plea to an offense less serious than the charge(s) in the
information. Thereafter, except in extraordinary circamstances, the
choice is between pleading “on the nose” and going to trial before a
jury or a judge alone.

° Trial. Once a trial date is agreed upon, the expectation is that it will
take place as scheduled. Because cases are not overset, the court
almost always has the capacity to hold a scheduled trial. In fact, the
trial rate is high—over 5 percent of 1988 dispositions were by jury
trial and another 20 percent were by bench trial. Jury trials typically
last 3 days; bench trials are generally a half-day or less.
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Figure 1

Wayne County Circuit Court and Detroit Recorder's Court
Combined Criminal Docket Management System
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Key Elements of Effective
Caseflow Management in Recorder’s Court

One of the most interesting characteristics of the court is its comprehen-
sive approach to caseflow management. While the court has a number of
outstanding features, there is no one aspect of its operations that can be
singled out as most critical. Itis a court that has paid attention to all of the
areas that are essential for effective caseflow management.

Leadership

The court has been fortunate in having exceptionally able individu-
als in the two key leadership positions—chief judge and trial court admin-
istrator—for over ten years. During the past twelve years, there have been
only two chief judges (Samuel Gardner, 1977-87, and Dalton Roberson,
1987-present), and only one court administrator {George Gish, 1979-
present). While the personal styles of the two chief judges have been
different, the working relationship between the court administrator and
each chief judge has exemplified the concept of an executive team in a
multijudge court. The chief judge has primary responsibility for external
relations (for example, with the legislature, the bar, the prosecutor, the
public defender, and the media) and for contacts with the judges. The court
administrator (who is also the clerk of the court) supervises the staff,
monitors the data produced by the court’s information system, initiates
special small-scale research projects focused on aspects of the court’s
operations, and negotiates with seriior managers in other agencies. The
chief judge and the court administrator meet every morning to deal with
any problems affecting that day’s work and frequently meet one or two
other times during the day to address short-term or long-term problems.
They have different (though somewhat overlapping) lines of communica-
tion with persons involved in the work of the court, and they share a great
deal of information acquired through these channels. Both are involved in
problem identification, policy development, and policy implementation.

Goals
The court has goals with respect to caseflow management, and
everyone knows what they are. The principal goals are as follows.

. No case should take more than 180 days from arrest to disposition.

° Cases should ordinarily be set for trial within 90 days following
arraignment on the information (i.e., a 90-day trial track).

. Trial dates should be firm. Once a trial date is set at the final pretrial

conference, the trial should be held as scheduled, unless there are
extraordinary circumstances.
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To achieve these goals, the court has established time standards for
the completion of interim events in the process and a detailed set of docket
directives to be followed in all courtrooms. Examples of Docket Control
Directives are exhibited in Appendices A3-A6.

Information

The courthas an automated information system that produces most
ofits management reports, but it also uses some manually prepared reports.
The reports are timely produced in understandable formats, and, most
importantly, they are used for management purposes by those responsible
for management. The information is closely linked to the court’s goals—
by using the MIS reports, court leaders can assess performance in relation
to goals and can identify problem areas. Examples of frequently used
reports include the following.

. The Weekly Docket Status Report is a one-page report that ranks the
judges according to the total number of cases pending on their
dockets, shows the number of cases in which trial dates have been
set, and shows the date of the last scheduled trial. It providesa quick
indicator of the state of every judge’s docket (see Appendix B2).

J The Trial Setting Efficiency Report shows, for each judge and for the
court as a whole, the number of trials set, the number (and percent-
age) of trials held, and the number of continuances granted at each
stage in the process (e.g., final pretrial conference, trial) (see Appen-
dix B3).

] The Open Case List, disseminated twice a week to each judge, lists
all of the cases in order of the next action date on that judge’s docket.
For each case, the report shows the defendant’s name, docket
number, case age, defendant’s fingerprint identification number, the
charge(s), bail status, last action and date, and next action and date.

. The Case Age Report by Judge, issued monthly, lists cases that have
been pending at least 90 days since the arraignment on the warrant,
by age category (e.g., 90-179 days, 180-269 days, etc.). It facilitates
the rapid identification of older cases, which are then flagged for
attention by judges, court staff, and lawyers.

° The Speedy Trial Report Summary shows which judges have cases
pending over 180 days, and the number pending (see Appendix B4).

A five-person docket control center, originally created during the
crash program in 1977, serves as the nerve center for the collection,
analysis, and dissemination of caseflow management information. The
head of this unit, Susan Boynton, meets daily with the chief judge and court
administrator to review the information reports, help identify problems,
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predict trends, and devise solutions. Such thorough analysis of the docket
enables the court to take a proactive rather than a reactive approach to
caseflow managerent.

Communications

The court’s leaders place a great deal of emphasis on communica-
tions, both within the court and between the court and oti:er institutions
and with individual practitioners. Much is done informally—in meetings
between the chiefjudge and the court administrator, meetings between the
chief judge with individual judges and with the Wayne County prosecutor
and defense bar leaders, and meetings between the court administrator and
members of the court staff, prosecutor’s office, or sheriff’s department.
There are also a number of larger, more formal meetings, including:

J Meetings of the executive judges committee.
. Meetings of the entire bench of the court, held once a month.
° Meetings with representatives of the police and prosecutor’s offices

held once a month to discuss problems and issues that cut across
institutional lines. These meetings are particularly valuable in
forming new court policies and procedures that can be designed to
work for all criminal justice agencies involved.

The court administrator and docket control manager participate in all of
these meetings.

Caseflow Management Procedures

The basic caseflow management system in the court is highly
developed, is set out in writing {e.g., the docket directives), and is continu-
ouslyreinforced andrefined. In examining these procedures, it isimportant
to note that they have been developed with input and cooperaticn from
other agencies involved in the criminal justice process. In this connection,
the roles of the 42 Wayne County police departments, the Wayne County
prosecutor’s office, the public defender, and the limited jurisdiction courts
(22 district courts) are particularly important. Key features include the
following.

. Police reports are well prepared and files are pulled together rapidly
at the time of arrest for presentation to the prosecutor’s office before
initial filing. The packet provided by the police typically includes
the police incident report, copies of any statements made by wit-
nesses or the defendant, results of any field tests for controlled



Detroit Recorder's Court 39

substances found in the defendant’s possession, and a copy of the
defendant’s criminal record.

Senior prosecutors screen all cases before filing. While some cases
may be overcharged, the prosecutor’s office generally does a good job
of filtering out weak or unsubstantiable charges before they are filed.
Tentative sentencing guideline scores may be obtained at this time
from the court’s new defendant screening unit (see later section).
Once felony cases are filed in the district court, events move rapidly.
The defendant’s initial appearance, arraignment on the warrant
[AOW), ordinarily occurs within 24 hours of the arrest, at which time
the defendant is formally advised of the charges and of the right to
counsel, bail is set, and the case is scheduled for a preliminary
examination within 12 days. '

If the defendant has requested a court-appointed lawyer and is
determined indigent, a Recorder’s Court judge will appoint a lawyer
to represent him, either at or immediately following the first
appearance in district court and within 24 hours of the request. (The
order appointing the attorney is either hand delivered or phoned in,
followed up with documentation). The same lawyer will represent
the defendant until the conclusion of the case, whether itis resolved
in the district court or goes to Recorder’s Court.

The preliminary examination is held in district court within 12 days
of the first appearance. If it results in the defendant being bound over
to appear in Recorder’s Court, the AOQI is set for 14 days after the
preliminary exam. The transcript of the preliminary examination is
ordered at this time; it should be available not more than two weeks
following the AOL

The prosecutor’s office follows an open-file discovery policy and
makes discovery packets—containing the police report, witness
statements, lab reports, etc.—available to the defense upon request.
Full discovery is often available by the time of the preliminary
hearing and almost always by the time of the AOL

When a case is bound over to Recorder’s Court, the bindover
documents are delivered to the court within 24 hours. This allows
time to open the Recorder’s Court file or enter essential data into the
Recorder’s Court computers and prepare the court sheets and calen-
dars for the AOI date.

A new unit, called the defendant screening unit, has evolved from
the former release on recognizance (ROR) program. Using data from
the charging instruments and the criminal history of the defendant,
tentative sentencing guideline scores are calculated before the AOI
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and are available to prosecutors and defense attorneys for use during
pretrial settlement negotiations. The midpoint of the guideline
score is used to determine bond recommendations and jail risk
scores.

The guideline score is also used to assign each to a differentiated case
management (DCM) track. Fast one-day tracks have been estab-
lished for welfare fraud and certain first-time offender drug cases
while a 42-day track has been implemented for juvenile waiver
cases. A DCM prosecutor has been hired in the cooperative court/
prosecutor effort to help screen cases. As of early 1989, a computer
program is being written to record up to ten factors that a survey of
judges, prosecutors, and defense attorneys has indicated will predict
the likelihood of a case proceeding to trial as well as the likelihood
of conviction or acquittal.

The AOI is held on the same day as a disposition conference—often
as part of the same event. Both procedures are conducted by one of
the executive judges, to whom the case is assigned by blind draw.
Negotiations between the prosecutor and defense typically take
place that day, and about 30 percent of the cases will result in a plea,
dismissal, or placement of the defendant in a diversion program. If
one of these events does not occur, the defense requests a jury or
bench trial. If a jury trial is requested, the case is assigned by blind
draw to one of the other judges in the team (bench trials are kept by
the executive judge). Once a case is assigned to another judge by
blind draw, it cannot be transferred back to the executive judge.

If a case is not disposed of at the disposition conference held in
conjunction with the AOI, the case is scheduled for a calendar
conference before the blind-draw judge. At the calendar conference,
which is held on the Friday following the AOI, the prosecutor’s
position on a charge reduction is placed on the record, and a schedule
for future events {including deadlines for filing motions, a date foran
evidentiary hearing on motions and/or a final pretrial conference,
and a tentative trial date) ir established. The calendar conference is
a key control point, and in setting case schedules the judges are
supposed to follow the docket directives. These directives call for
the trial to be scheduled within 91 days following the preliminary
exam—preferably earlier, and in any event not more than 150 days
from the AOL

The final conference is conducted on the record, not less than five
weeks before the scheduled trial date. By the time the conference is
concluded, all pretrial motions willhave beenresolved, all witnesses
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endorsed, exhibits marked, and the file examined to ensure that
transcripts, forensic reports, and other documents are in proper
order. This is the defendant’s last opportunity to plead to a reduced
charge. If there is no plea agreement or other resolution of the case
at the final conference, the prosecutor withdraws all plea and
sentence offers. The court then sets a trial date in consultation with
the prosecutor and defense counsel. A final conference memoran-
dum is then signed by all parties.

° Adjournments (continuances) of a trial can be granted only by the
chief judge.

. No guilty pleas (except to the original charge) are permitted on the
trial date.

. Trial dates are firm, because trials are not overset, and last-minute

guilty pleas toreduced charges are not accepted. Toensure that there
areno last minute collapses, the courtroom clerk is required to check
twice—once five days before trial and again on the day before the
trial—with all of the parties (prosecutor, police officer in charge,
defense counsel, sheriff’s department, etc.) to verify that the case
will proceed to trial as scheduled.

. To further reduce downtime and use the court’s trial capacity
effectively, up to seven short bench trials are scheduled each day on
the chief judge’s special trial docket. These trials are transferred to
courtrooms that become available when trials do not proceed as
scheduled.

The overall system is designed to implement the basic tenets of
caseflow management—early control, continuous control, short schedul-
ing, reasonable accommodation of lawyers’ schedules, true firm trial dates,
etc. It works well.

Commitment

One measure of the effectiveness of the court’s caseflow manage-
ment system is the docket consciousness of judges, prosecutors, and others.
Virtually everyone in Recorder’s Court is conscious of the state of the
docket (and of any recent trends), a consciousness that is reinforced by the
court’s leaders through monthly meetings and frequent distribution of
caseload information, such as that found in the Weekly Docket Status
Report. As with any system, the degree of adherence to specific procedural
directives varies across the court, but it is fair to say that there is a broad
recognition—shared by judges, staff, and practicing lawyers on both the
prosecution and defense sides—that the basic system is sound. That still
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leaves room for differences of opinion about specific procedures, and a good
deal of experimentation goes on within the framework of the basic system
that has evolved since the days of the crash program.

Staff Involvement

One of the especially interesting aspects of the court is the extent to
which nonjudicial personnel are involved effectively in caseflow manage-
ment. In the individual courtrooms, clerks play key roles in setting
schedules and entering data into the computer and onto manually con-
trolled records, following the docket directives issued by the chief judge.
Staff in the docket control center are responsible for ensuring quality
control of data entered by the courtroom clerks and other staff. Docket
control staff also monitor court performance through ongoing analysis of
the data generated by the manual and automated systems. The products of
their labors are used—and valued—by the judges and the court’s top leaders.

Education and Training

Education and training related to caseflow management is an ongo-
ing process in the court. Much of it takes place in meetings—for example,
at the monthly judges meeting, where the status of the docket is invariably
on the agenda and where particular policies are discussed. On the staff side,
periodic meetings reinforce an on-the-job training program under which
everyone in the clerk’s office learns how to perform at least one other
position besides their own. Written manuals are an important part of the
training for both judges and staff. For the judges and courtroom clerks, the
basic text is the docket directives—a set of memos setting forth the basic
caseflow management plan including detailed directions and sample forms
for each stage of the process. For the staff, all of whom are trained in
computer operations, the manual of operations is being computerized so
that it can be easily updated and readily accessed by all staff members.

In addition to training its own judges and staff, the court also
cosponsers an education program for practicing attorneys. Called the
criminal advocacy program (CAP), it consists of a series of 8 to 12 half-day
seminars each year that cover substantive criminal and constitutional law,
procedural law, and the nuts and bolts of criminal practice in Wayne
County. Funded by a 1 percent deduction from the fees paid to assigned
counsel {a total of about $60,000 per year), CAP is a valuable mechanism for
reinforcing the court’s goals and its basic approach to caseflow manage-
ment.

Mechanisms for Accountability
The combination of the court’s organizational structure, clear goals,
procedural guidelines, and a good information system means that mecha-
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nisms exist to hold judges and staff accountable for their performance. The
information system, which provides data on key performance indicators
such as pending caseloads and trial date continuances, is a key factor.
Analysis of the information enables the court’s leaders to identify problem
areas and to follow up with informal advice.

Backlog Reduction and Inventory Control

The court’s leaders pay a great deal of attention to the size and age
of the pending caseload, drawing on lessons that were learned very pain-
fully during the 1976-78 crisis, when the pending caseload at one point
exceeded 6,300 cases. Before the january 1987 consolidation with the
circuit court, the target was a pending caseload of approximately 1,600.
With a higher volume of incoming cases and more judges now available,
that figure must inevitably rise somewhat. During most of the 1987-88
period, however, it rose to over 3,000 cases. Seeing it rise, the chief judge
and the court administrator developed plans for tightening controls over
caseflow and docket management, including the reorganization of judge
teams discussed above.

Current Issues and Concerns

As of the close of calendar year 1988, Detroit Recorder’s Court finds itself
facing major challenges in two key areas: (1) rising case volume, particu-
larly with respect to drug-related offenses, and (2) jail crowding.

° The Upsurge in Drug Cases. Responding to the influx of crack
cocaine, police began an intensive campaign against drug sellers in
1987. During latz 1987 and throughout 1988, this produced a
significant increase in the overall volume of felony case filings in the
court and in the proportion of narcotics sale and possession cases in
the court’s caseload.

e Jail Crowding. As the new filings and pending caseload has in-
creased, so has the pressure on jail facilities. This is not a new
problem—indeed, it was jail overcrowding that precipitated the
1976-78 crash program—but the sharp rise in cases has made it an
acute one. Detailed guidelines have been worked out governing
what categories of persons will be admitted to the jail and who will
be released to make room for new persons. The guidelines are the
productofinteragency problem-solving sessions involving Recorder’s
Court, the circuit court (the chief judge of the circuit court, Richard
Kaufman, is also the judge in charge of the principal case dealing with
jail conditions), the district courts, the sheriff’s department, the
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prosecutor’s office, and the county executive’s office. The jail
population is monitored daily by the sheriff’s office, and there is
ongoing communication by jail administrators and the court admin-
istrator with a view to minimizing the time any defendant remains
in pretrial detention.

In seeking to address these problems, Recorder’s Court has some
major advantages over most other urban courts: it has a history of
addressing systemic problems successfully. There is a broadly shared
recognition on the part of senior policymakers that criminal justice system
resources—including judges, judge and staff time, courtrooms, and jail
space—are scarce. Allocating such resources effectively requires sys-
temwide planning, and Recorder’s Court leaders have been initiators and
active participants in the planning process.

The DCM program initiated by the court during 1989 should be a
valuable tool for allocating resources effectively. The heart of the DCM
program is effective early decision making, and it builds upon strengths
that the court and other agencies involved in the criminal justice process
in Wayne County have developed over the past decade. To make early
decisions effectively, the decision makers need adequate information, and
they need to have real-life experience in making rapid assessments of what
isreally involved in specific cases. In Wayne County, relevant information
about a case (especially about the facts of the offense and the defendant’s
priorrecord)is assembled quickly, experienced assistant prosecutors super-
vise the charging and plea negotiation process, discovery is available at an
early stage in the proceedings, and the court has developed a system to
handle a large number of cases quite quickly while reserving adequate time
{including trial time) for cases that involve genuine disputes about the facts
and the case. Beyond that, the court’s leaders know how to ask relevant
questions about operations and about the impact of new procedures and
have developed a capacity to acquire the necessary information and use it
effectively.
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Fairfax Circuit Court

Introduction

The Fairfax Circuit Court, serving Virginia’s Nineteenth Circuit, is in tran-
sition. Although it faces rapid demographic changes, a burgeoning and
changing caseload, and an increasingly metropolitan and diverse bar, the
court has preserved its tradition of expeditious case processing through
innovationsin management. The local legal culture in Fairfax—the norms,
expectations, and relationships of practitioners in the court—is such that
the court has enjoyed support for its efforts.

Until recently, the Fairfax Circuit Court maintained firm and speedy
trial dates despite having a lawyer-controlled docket, partially because of
a restrictive continuance policy. However, the court of late has had more
civil filings than dispositions, and the number of pending cases has been
mounting. The judges have taken steps to address this problem by exerting
greater control over the caseflow. The bar has supported them.

Although [the civil defense bar] were generally content with the attorneys
controlling the trial date, we do realize the court’s commitment to taking
control of this situation before it becomes unmanageable.!

In 1987 the Fairfax court was second fastest among 26 metropolitan
courts in disposing of its felony criminal cases when measured from the
date of indictment.? Ninety percent of its cases were disposed within 65
days of indictment, and half of them were disposed in less than 30 days.?
Moreover, only 2 percent of its felony criminal cases exceeded the ABA
standard of disposing of all felony cases within one year of arrest. The same
judges and support staff maintained the fifth-fastest civil case disposition
pace among the 26 courts. Ninety percent of their cases are disposed in well
under two years (611 days) from filing, and the median time is 275 days.

49
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Such results are unusual. No other master calendar (central case assign-
ment) court among the 26 urban trial courts in a recent study disposed of
both criminal and civil cases so quickly.* This record is particularly
impressive given the socioecomonic changes that have occurred in Fairfax
County in recent years.

Fairfax County has a wealthy and growing population. The county’s
per capita income ranked fourth in the nation in 1985. Its population
increased by 19.3 percent (from 565,754 to 710,500) from 1980 to 1986, the
17th largest population increase of all counties in the nation for that period.
Figure 1 illustrates how this growth compares with 27 LCC courts outside
the western states,

Figure 1

Percentage Change in Population
Comparing 28 Nonwestern Courts, 1980-86
Jurisdiction
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Source: County and City Data Book, 1988, U.5. Bureau of the Census.
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Caseload has grown more rapidly than population. Between 1985
and 1989, the court’s combined criminal and civil caseload rose by 37
percent. The composition of civil litigation has been affected by the influx
and expansion of major corperations in the county. Not only has the
population and caseload increased, but the numbers and composition of the
county’s lawyers have changed as have the character of the court’s cases.
The close-knit community of judges and lawyers that characterized the late
1970s and early 1980s has begun to unravel with the influx of “big city”
lawyers to this suburb of the nation'’s capital. Figure 2 shows the number
of attorneys per capita in Fairfax County. While a number of these lawyers
presumably practice in Washington, D.C., caseload figures suggest that
many practice within the jurisdiction of the Fairfax Circuit Court.

In spite of these sharp increases in filings, the increasingly complex
nature of the workload, and the influx of newcomers to the local bar, both

Figure 2
Comparison of Attorneys per Capita, 1989
Fairfax, State of Virginia, and Nation

Attomeys per 100,000 Population
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Source: Virginia State Bar Association and American Bar Association.
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criminal and civil case processing times improved between 1980 and 1987.
By 1988 and early 1989, however, hard work by the judges and the local legal
culture could not sustain the court’s tradition. Local lawyers who were
accustomed to obtaining a firm jury trial date within 90 days of making a
request were assigned trial dates 6, 8, or even 10 months away. On 13
occasions in 1988, the court continued trial dates because its scheduling
formula had failed—there were not enough judges available to hear the
cases. While such occurrences are commonplace in some metropolitan
courts, they were virtually unheard of in Fairfax County and were a source
of grave concern. Some change in the case management system was
necessary to maintain the expeditious case processing times of the pastinto
the 1990s.

Coincidental with these warning signs, the court experienced a
change in leadership. Judge Barnard F. Jennings, presiding judge for 13
years, retired and was replaced by Lewis H. Griffith in January 1988. With
new leadership, the court’s traditional practices were examined, and in
1988 and early 1989, the court moved cautiously on a new course. One of
the court’s first actions was to invite the National Center for State Courts
to evaluate the court’s caseflow management procedures.> The court
successfully campaigned for two new judgeships and instituted several
initiatives to increase its overall organizational and management capacity
and to shift its management of individual civil cases from late to early in
the life of the case.

This profile describes the procedures and attitudes in Fairfax that
have entabled the court to effectively manage the pace of civil and criminal
litigation. It describes the new directions that will enable it to continue
that tradition into the 1990s, the systems in place during the 1980s, and the
new civil caseflow management system now being implemented.

An Overview of Jurisdiction, Resources
and Organization, and Workload of the Court

Jurisdiction

The Nineteenth Judicial Circuit Court of Virginia serves a popula-
tion of nearly 740,000 and includes Fairfax County and the city of Fairfax.
Fairfax Circuit Court is a court of general jurisdiction, where the same
judges hear a mix of civil cases, criminal cases, domestic relations cases,
estate cases, and administrative agency appeals. It does not have separate
and specialized departments. The court has exclusive jurisdiction over all
civil complaints greater than $7,000 and concurrent jurisdiction with the
general district court (a court of limited jurisdiction) in matters where the
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dollar amount in question ranges from $1,000-7,000. Felony cases receive
apreliminary hearing and go through a grand jury indictment process in the
general district court before an indictment is filed in the circuit court. Mis-
demeanor cases are heard on appeal from the general district court. These
civiland criminal appeals, as well as appeals from the juvenile and domestic
relations courts, are heard de novo.

Resources and Organization

There are 13 full-time judges in the Fairfax Circuit Court. Judges are
appointed by the state’s general assembly for eight-year terms. The chief
judge is elected by his peers for a two-year term. Reelection of the chief
judge is permitted and has been the practice in Fairfax County.

Each circuit judge, in addition to other duties, serves as a calendar
controljudge for two-week periods on arotatingbasis. The calendar control
judge rules on continuance requests and handles or assigns emergency
matters (e.g., temporary restraining orders). The judges receive help from
“commissioners in chancery,” who are lawyers appointed by the court to
accept “decrees of reference” regarding uncontested divorces and matters
incidental to them.® Matters relating to equitable distribution, support,
and custody during divorce are heard by the judges.

Before 1989, all of the court’s support staff were employees of the
elected clerk of court, including the circuit court administrator. Employ-
ees who reported to the circuit court administrator, including most em-
ployees involved in case scheduling and management, were found in the
court services section of the clerk’s office. Courtroom clerks were also in
this group. The functionally close relationship between the chiefjudge and
the circuit court administrator was not reflected in the court’s official
organizational structure. The interposition of the circuit clerk and his
deputy between the circuit court administrator and the chief judge kept the
circuit administrator from effectively monitoring operations and looking
after the court’s needs.

As a result of disagreements about budget and policy during 1988
between the judges and the clerk of court, the county created an independ-
ent office of circuit court administration. It was separately funded on July
1, 1989. The new department of judicial operations has a staff of 27. The
activities of the administrative staff are directed by the circuit court
administrator, who now reports officially to Chief Judge Griffith. Previ-
ously, lines of authority and accountability were blurred, limiting the
judges’ capacity to make the best use of their administrative staff. Thenew
organizational structure (Figure 3) should help the chief judge and circuit
court administrator to address the court’s problems more efficiently and
aggressively.
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Figure 3

Fajrfax Circuit Court Judicial Operations

(July 1, 1989)
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Overview. The composition of the court’s workload in 1988 is
shown in Figure 4. The court has a higher percentage of civil cases than is
typical of metropolitan courts and enjoys a correspondingly light criminal
caseload (Figure 5, which shows filings from 1987). Comparing Fairfax to
Norfolk, the court in Virginia that is most similar to it in size, illustrates
the caseload composition dramatically (Figure 6, p. 56).

Table 1 (p. 56) details the caseload increases in Fairfax between 1978
and 1988 by major casetypes. Figure 7 (p. 57) illustrates the magnitude of
the total increase for each in that period.

Criminal Cases. The criminal caseload per judge in the Fairfax
Circuit Court is somewhat below the Virginia state average, and the court
ranks 14th on this measure among the 26 criminal courts in the Examining
Court Delay study.

There were 6,242 criminal cases filed in 1988. Criminal filings
increased 13 percent during 1986 and 1987 and another 14 percent in 1987
and 1988. From 1986 to 1988, pending felony cases nearly doubled, and
total pending criminal cases more than doubled. During the five years
reported in Table 2 (p. 58), pending criminal cases more than tripled,
jumping from 756 to 2,348, with the greatest increase coming in the last
two years. Drugsale cases made up 20 percent of Fairfax County’s criminal
caseload in 1987, a percentage exceeded only by Boston, Jersey City,
Newark, the Bronx, and Oakland among the 26 courts in Examining Court
Delay.
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Figure 4
Fairfax Circuit Court Caseload Filings, 1988

Civil (Law)
5,009 28%

Criminal
6,242 35%

Other Civil
2,838 16%

Divorce
0, - .
Casetype definitions: 3,599 20% Total Ceseload: 17,688
“Law" cases include tort, contract, and real property rights cases.

“Other Civil" cases include mental health, estate/probate, jower court appeals, administrative agency
appeals, adoption, paternity, and contested support/custody cases.

“Divorce” cases include all types of marriage dissolution cases.

“Criminal" cases include all felonies from the time of the filing of indictment/information and
misdemeanor appeals from the district court.

Figure 5

Civil/Criminal Caseload Composition
Selected Metropolitan Courts, 1987
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Figure 6
Comparison of Caseload Mix, Criminal and Civil-—Fairfax and Norfelk, 1988
Criminal Criminal
6,242 44% 6,924 61%

Civit”™

7,847 56% 4,337 39%
Falrfax Norfolk
* Excludes divorce cases.
Table 1
Caseload Increases in Fairfax Circuit Court
by Major Casetype, 1978-88
Year Civii (Law) Divorce Other Civil Criminal Total
1978 2,414 3,323 1,326 2,765 9,828
1979 2,902 3,428 1,536 2,771 10,637
1980 3,202 3,763 1,511 3,833 12,309
1981 3,094 4,230 1,625 4,830 13,779
1982 3,368 4,583 1,641 4,790 14,382
1983 3,380 4,572 3,296 4,994 16,242
1984 3,317 3,559 2,777 5,006 14,659
1985 3,568 3,667 2,866 4,554 14,555
1986 4,112 3,648 2,853 4,846 15,459
1987 4,597 3,777 2,895 5,463 16,732
1988 5,009 3,599 2,838 6,242 17,688
Percent Change 108 8 114 126 80

On average, 7 percent of Fairfax’s criminal caseload is disposed by a
jury trial. Examining Court Delay found that 15 percent of Fairfax’s felony
cases in 1987 were disposed by jury verdict. No court in the 26-court study

/
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Figure 7

Caseload Increases in Fairfax Circuit Court, 1978-88
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had a higher percentage. But because the court had the fastest median
disposition time for jury trials (33 days from indictment to disposition), it
maintained a very quick pace of criminal litigation.

Civil Cases. Thecivil caseload perjudge is the highest of all Virginia
circuit courts and ranked seventh among the 25 civil courts in Examining
Court Delay. There were 11,446 civil cases filed in 1988. Filings increased
19 percent from 1984 to 1988 (Table 3, p. 58), and the increase was 29
percent if divorce cases are excluded. In 1988 the court discovered that civil
case disposition was not being accurately recorded. Whileitis true that the
pending caseload has been increasing, the official figures underreport
dispositions and overreport the size of the pending caseload. The distinct
drop in the pending caseload in 1988 is explained by a special program to
“clear the docket” of cases in which final orders were entered but not
recorded and by a special review of cases that had lingered in the system
with no action by attorneys beyond the limits established by Virginia’s
two- and five-year purging rules. Table 4 (p. 59) shows that 2,184 cases were
purged during 1988, up from 915 the previous year. About 4 percent of



58

Courts That Succeed

Table 2
Criminal Caseloads, 1984-88

Filed Disposed End Pending
1984
Felony 3,175 3,259 500
Misdemeanor Appeals 1,831 1,814 256
Total Criminal 5,008 5,073 756
1985
Felony 2,647 2,589 558
Misdemeanor Appeals 1,907 1,740 423
Total Criminal 4,554 4,329 981
1986
Felony 2,818 2,852 524
Misdemeanor Appeals 2,028 1,905 546
Tota! Criminal 4,846 4,757 1,070
1987
Felony 2,832 2,721 635
Misdemeanor Appeals 2,631 2,210 967
Total Criminal 5,463 4,931 1,602
1988
Felony 3,283 2,980 938
Misdemeanor Appeals 2,959 2,516 1,410
Total Criminal 6,242 5,496 2,348
Table 3
Civil Caseloads, 1984-88*
Flled Disposed End Pending
1984 9,653 9,068 10,403
1985 10,001 8,853 11,551
1986 10,613 10,708 11,456
1987 11,269 10,039 12,686
1988 11,446 12,401 11,731

*|ncludes law, divorce, and other civil cases.
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Table 4

Comparison of Cases Purged
Because of Inactivity, 1987 and 1988

Law Divorce Other Civil Total
1987 1988 1987 - 1988 1987 1988 1987 1988

Purged After Two Years 337 649 318 519 219 423 874 1,591

Purged After Five Years = 13 284 13 148 15 161 41 593

Total 350 933 331 667 234 584 915 2,184

Fairfax’s civil cases were disposed by jury trial in 1988. Nine percent of the
1987 law cases studied in Examining Court Delay were disposed by jury
trials. Asin the criminal sample, Fairfax had the highest percentage of civil
cases disposed by jury trial. The average jury trial rate among 23 LCC courts
was 3 percent for civil cases.

Caseflow Management in Fairfax County—
Past Performance, Traditions, and Recent Innovations

Case Processing Times

In 1980 an NCSC report described the pace of civil litigation in
Fairfax County as moderate.” The report compared the court’s disposition
times to the 16 courts studied in Justice Delayed and found them to be in
the middle range.! Criminal case processing times were moderately fast.®
By 1987, the pace of litigation in Fairfax had improved, and a comparison
with the courts from Examining Court Delay showed it to be among the
fastest. Moreover, it had made these gains while caseloads climbed and the
number of judges remained constant.

Criminal Cases. Table 5 shows the improved criminal case process-
ingtimes between 1980 and 1987. These data are from two samples of cases
taken by NCSC as part of its ongoing studies of time to disposition in
metropolitan courts. Data from the court for the most recent five-year
period indicate that the age of cases at disposition has remained quite
steady, except for a small decrease in 1988 in the percentage of cases
concluded within 30 days. Table 6 summarizes the age of cases at
disposition {sentence) for 1984 to 1988.
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Table 5

Felony Case Processing Times in the Fairfax Circuit Court,
1980 and 1987 (Days)

1980 1987

Days from indictment (N=495) (N=421)
to trial disposition

Median 57 29

75th Percentile 72 49
Days from indictment
to sentence disposition

Median 109 67

75th Percentile 155 88

Table 6

Pelony Case Age at Sentence Disposition in the Fairfax Circuit Court, 1984-88
(Percent of Cases)

Age of Concluded Cases

(from indictment to sentence) 1984 1985 1986 1987 1988
Filed 0-30 Days Ago 15.7 211 12.9 15.0 9.3
Filed 31-150 Days Ago 56.0 53.1 60.9 55.3 63.3
Filed 151-270 Days Ago 9.9 7.8 9.0 9.7 10.0
Filed 270+ Days Ago 18.4 18.0 17.2 20.0 17.4
Total Disposed 3,259 2,589 2,852 2,721 2,980

Civil Cases. Table 7 shows that the median time from filing to
disposition for law cases {tort, contract, and property) has remained quite
stable and improved slightly during the period 1980 to 1987.1°

Table 8 lists the age of law cases at disposition from 1984 to 1988.
The effect of the court’s special efforts in 1988 to review cases, correct data
flaws, and weed out cases that had lingered beyond two and five years with
no action taken can be seen in figures for 1988: 13.8 percent of cases
disposed that year were more than five years old; of these, 284 (out of 784
total cases more than five years old) were purged because of the five-year
rule . Only 13 cases were similarly purged in 1987. Otherwise the age of
cases at disposition remained quite consistent.
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Table 7

Case Processing Times in the Fairfax Circuit Court
for Law Cases, 1980 and 1987

1980 1987
Days from filing {N=493) (N=476)
to disposition
Median 292 275
75th Percentile 427 411
Table 8

Case Age at Disposition in the Fairfax Circuit Court
for Law Cases, 1964-88 {Percent of Cases)

Age of Concluded Cases

(from filing to disposition) 1984 1985 1986 1987 1988
Filed 0-12 Months:Ago 56.9 66.2 62.6 64.8 53.0
Filed 13-24 Months Ago 16.2 17.3 18.4 17.8 14.4
Filed 25-36 Months Ago 2.9 3.7 3.3 6.6 9.8
Filed 37-48 Months Ago 8.1 1.7 0.8 1.4 3.2
Filed 49-60 Months Ago 6.7 7.3 8.9 5.5 5.8
Filed 60+ Months Ago 9.2 39 6.0 3.9 13.8
Total Disposed 3,201 2,974 3,469 3,723 5,158

Case Processing Systems

In this section, the court’s traditional criminal and civil case proc-
essing procedures are discussed, and their strengths and weaknesses are
noted. The new civil caseflow system is also described.

Procedure for Criminal Cases. Criminal cases begin when law
enforcement officers obtain a warrant from a magistrate in the general
district court (Figure 8). (Magistrates are salaried employees of the com-
monwealth of Virginia.)'! A case is then filed in the district court. For
anyone held in custody, a first appearance takes place the next day, when
the bond originally set by the magistrate is reviewed by the district court
judge, attorney appointment takes place, and the date of the preliminary
hearing is set.
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Figure 8

Criminal Case Processing in Fairfax County
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Fairfax Circuit Court has no format time standards. In fact, in 1987, the median time for selected time
intervals were;

* From arrest to indictment, 73 days.
** From arrest to trial (adjudication), 102 days.
*%% From arrest to sentencing, 140 days,
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Preliminary hearings for persons arrested on a felony are required
unless the hearing is waived. The district court holds preliminary hearings
three days a week and, as of July 1989, hearings were being set 30 to 45 days
from arrest. Criminal trials in the circuit court are heard Monday through
Wednesday; Thursdays are devoted to misdemeanor appeals, and criminal
motions are heard on Friday.

The district court’s pretrial services agency interviews defendants
before the court determines whether a defendant is indigent and entitled to
appointed counsel or a public defender. The agency maintains the list of
attorneys available for appointment in criminal cases, and attorneys are
appointed on arotatingbasis. The agency may bypass the rotation schedule
in particular cases and handpick the defense lawyer.

The public defender’s office takes all of the misdemeanor cases.
Because it has two full-time investigators the office is also assigned the
most serious felonies. The public defenders meet with clients promptly; in
95 percent of the cases, they see the client within one week of appointment.
The assigned public defender keeps the case to final disposition.

The commonwealth attorney’s office becomes familiar with the
case between arraignment in the lower court and the preliminary hearing.!?
The office policy is to seek or accept a plea agreement in the district court
only. Once a case is filed in the circuit court, plea reductions are contrary
to policy. As a result, many charges filed originally as felonies in district
court are disposed in the district court by reducing them to misdemeanors
or actually dismissing cases (nolle prosse). During 1987, 63 percent of
felonies filed (2,925 out of 4,642} in the district court were actually bound
over to the circuit court.!?

After probable cause is established in the preliminary hearing, the
defendant is bound over to a grand jury. The district court judge schedules
a circuit court trial date for in-custody defendants after the bind-over.

The grand jury is required by statute to meet once every odd-
numbered month. By local court policy, there is an interim grand jury that
meets on the even months. After the grand jury indicts a defendant, the
indictment is filed in the circuit court. The court’s criminal term is the
period between the statutorily required grand jury days. In-custody
criminal defendants are scheduled for trial sometime during the criminal
term that follows their grand jury indictment. Arraignment for out-of-
custody defendants is scheduled on criminal term day, which is the
Tuesday after each grand jury day. All defendants are assigned a trial date
at this time. Usually about 200 cases get scheduled on each term day.
Between the arraignment and trial, motions may be made on motions day,
which is held every Friday.
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After trial, if the defendant is found guilty, the court sets a date for
sentencing. Counsel may present arguments and testimony, evidence may
be presented, and a presentence report is given. The appropriate sentence
and probation are then set. The median time from indictment to sentence
in 1987 was 67 days, while 90 percent of sentences were given within 116
days.

Strengths and Weaknesses of the Criminal Procedure. The strengths
of the Fairfax criminal case processing systern lead to the prompt adjudica-
tion of cases after indictment. A vertical system of prosecuticn has been
maintained in the county at the insistence of the prosecuting attorney. The
lawyer who screens the case initially will be the lawyer who tries the case.
According to the prosecuting attorney, “If you're on the hook, you're more
responsible. [By the charge you present at preliminary hearing] you are
telling me that you can stand in front of a jury of twelve and get a
conviction.” This system leads to a high level of professional accountabil-
ity. The system also accounts for the high rate of warrant charges, which
are reduced from felonies to misdemeanors at the district court level, and
the correspondingly high rate of guilty pleas in the circuit court.!4

In 1987 the median time from indictment to adjudication was 29
days for felonies, and 90 percent were completed within 65 days. Figuze 9
shows therelative length of the intervals between key events. The system’s
weaknesses in terms of case processing times are found in the preindict-
ment stages and in the stage between adjudication and sentencing. The
median time from arrest to indictment was 73 days in 1987, and the next
40 percent of the cases took between 73 and 141 days. Between adjudication

Figure 9

Time Intervals for Key Events
Fairfax County Criminal Cases, 1987

Time Interval

P Arrest—indictmen:

— i

Median Time cai] 140 25 Arrest—Adjudication
L 7 Amest—Sentence

0 50 100 150 200 250
Number of Days

206 257




Fairfax Circuit Court 65

and sentencing, the median time was 38 days, and 90 percent were
sentenced within 51 days from adjudication.

Procedure for Civil Cases. Control of the pace of litigation in Fairfax
was traditionally left to attorneys. After a civil case was filed in the court,
no attention was paid to service nor to the progress of discovery. Attorneys
filed a praecipe with the clerk’s office when they wanted to have a trial date
set. Once the praecipe was filed, the case was set on the next civil term day
docket (which takes place on the fourth Monday of every odd month) and
given a trial date. Attorneys could call the court the week before civil term
day and have the civil trial staff assign a trial date

Cases were set for trial within about five months of the filing of the
praecipe, but by July 1989 the time had increased to nin= months and longer
as a result of the rapidly growing caseload and more requests for trials.!s
Thus,the court was not actively involved with the case between filing and
trial setting, and then not again until the morning of the trial day when the
case was assigned to a judge.!é {See Figure 10.) Routine motions are heard
on motions day (Friday), and pretrial conferences are seldom held (only on
request of attorneys).

After two years of inactivity, a case may be closed once the attorneys
involved are notified, and after five years of inactivity, cases are purged
without notice. Except for these two docket-purging rules, which are
sanctioned by statute, there are no court-imposed procedures governing the
pace of litigation.

Civil trials take place Monday through Thu.sday. Trials are as-
signed on a master calendar system by the chief judge.

Divorce cases in Fairfax County require commissioners in chancery
as well as judges. Commissioners in chancery hear matters relating to the
grounds for divorce and prepare a report that sets out the facts for the record
that are required by Virginia law. Traditionally, it has been the responsi-
bility of the lawyers to obtain a “decree of reference’to a commissioner in
chancery; thereafter, a “first meeting of the parties” had to be held before
a commmissioner can proceed with a hearing. In uncontested cases, judges
can grant divorce without further hearings, once they have received and
reviewed the commissioner’s report and other documents from the attor-
neys. In contested cases, the court must schedule motions and trial
hearings as it would for other civil cases.

The court’s new differentiated civil case management system estab-
lishes early control and time standards in domestic relations cases, which
define the responsibilities of the lawyers, the commissioners in chancery,
and the judges. These are described below.

Strengths and Weaknesses of the Civil Procedure. The court has
maintained its reasonably quick pace by increasing judicial responsibility



66 Courts That Succeed

Figure 10
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and the commitment of individual judges. Asa 1981 NCSCreport on Fairfax
County’s civil litigation pace found, the burden of monitoring caseflow has
fallen on the judges and their ability to handle the ever-increasing work-
load:

At the present time, they spend four days a week conducting trials, jury
and nonjury, literally from dawn to dusk. They work very hard and have
little time to doanything else. Motions hearings and criminal sentencing
take up the final day, leaving them with virtually no chambers time apart
from what they can squeeze in by coming to work early or staying late.?

Despite maintaining an enviable record, the court realized in 1988
that the system was in trouble. To correct the slowdown in the pace of civil
litigation, the court needed to take control of case processing. Under the
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direction of Chief Judge Griffith, Mark Zaffarano, the court administrator,
created and staffed a four-judge delay reduction committee. The court
received funding in 1989 from the State Justice Institute to implement a
differentiated caseflow management and delay reduction program. The
funding allowed the circuit court to hire three staff members. This
program, including the divorce-case processing system, is discussed below.

The New Caseflow System. The new caseflow system is structured
around the ABA case processing time guidelines. A committee composed
of members of the Fairfax bar helped the court develop the civil tracking
system.

The new caseflow system gives the court early and continuous
control of civil cases. The court will have more control over the discovery
process, hold a status conference by the 100th day, and have a settlement
conference (see Figure 11). Simple civil cases will have discovery comple-
tion, a settlement conference, and trial dates scheduled on a master
calendar system:.

Complex civil cases will be assigned to a judge, and dates will be set
on an individual calendar basis. In 1989 one-fifth of law cases (tort,
contract, and property) were set on these two tracks. A full transition is
expected by July 1, 1990.

The decision to control cases from filing and force the pace of
litigation alters the court’s relationship with the bar, which had been free
to choose the pace of litigation in the past. The transition to more
comprehensive control of civil cases, however, hasbeen welcomed by most
attorneys.

Attorneys in Fairfax allowed the court to control the pace of litiga-
tion because they too felt the burden of increasing caseloads and increasing
caseflow times, especially in the last two years. The tracking system, when
fully implemented, will eliminate the need for a civil term day, and the
interim case-monitoring events should help avoid clogged motions day
dockets by reducing the need for discovery motions. Attorneys agree that
relations between bench and bar improved during the last two years, as the
court actively sought their input in developing the new civil caseflow
management system.

Finally, procedures governing the process for divorce cases have also
been developed under Fairfax’s new caseflow management system (Figure
12). The Fairfax bar has worked actively with the court to develop this
system. The court will now check the status of all domestic relations cases
within 80 days of filing. It is expected that before that time attorneys will
have obtained a decree of reference to a commissioner in chancery in
uncontested cases. If not, the court will facilitate the action. At the status
conference in contested cases, the court will appoint the commissioner in
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Figure 11

Fairfax County Civil Case Processing (New System)
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chancery and establish other key dates (see Figure 12). The court’s goal is
to dispose all divorce cases within either 12 or 18 months of filing the
complaint (if case characteristics make the ABA’s recommended 12-month
standard inappropriate under Virginia law). Standards have been estab-
lished by court order that govern the responsibilities of the commissioners
in chancery.

Key Elements of Effective Caseflow Management in Fairfax

Leadership

Leadership stability is one of the valuable traditions in Fairfax
County. By supreme court rule, the chief judge is elected by the other
judges for a two-year term. Reelection is permitted. Judge Barnard F.
Jennings served as chief judge from 1975 until 1988. Judge Jennings is
described as having managed the court as its sole decision maker, soliciting
little advice from other judges or administrative staff. During his tenure,
the position of chief judge went from largely ceremonial to meaningful. He
relied on a thorough personal knowledge of the Fairfax legal environment,
and he “expected” that cases would move expeditiously. His policy of
limiting continuances was well known.

With a few exceptions for criminal cases, caseflow management
practices remained basically unchanged during the 13 years of Judge
Jennings’s administration. A study of the court in 1981 predicted that the
“delicate balance” between the court and the attorneys that held the
court’s caseflow management traditions together was in danger from the
pressure of the ever-increasing pending caseload.

Thejudges are able to keep up with the trial requests by working very hard.
Butsome day in the not too distant future the judges are not going to be able
to meet the demand for trials, disposition times will increase, continu-
ances will increase. and the pace of litigation will begin to slow down.
[Aikman, et al., p.10]

Chief Judge Lewis H. Griffith and circuit court administrator Mark
Zaffarano inherited these circumstances in 1988. Chief Judge Griffith now
carries advantages (and responsibilities) beyond the recognition and status
that his once primarily ceremonial position enjoyed within the court’s
inner circle.!®

Judge Griffith has served on the court since February 1979. When
elected chief judge in 1988, he immediately opened up the management of
the court to participation by colleagues and staff. He also asked the
National Center for State Courts to evaluate the court’s caseflow manage-
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ment.' In a short time, he acquired a reputation as a consensus builder
(“he’s willing to listen” was an common comment about Judge Griffith). At
the same time, he is an action-oriented leader who sets goals and faces up
to conflicts. Achieving budgetary independence from the clerk’s office and
direct administrative control over vital court functions, for example, was
not accomplished without a struggle nor without publicitv, as the follow-
ing from the Washington Post attests:

One of the most hotly contested battles at Fairfax County Circuit Court
these days is not being played out in a courtroom. It’s chief judge v. clerk
of the court, and at issue is who runs the place.?

Judge Griffith’s move to gain control of required management
resources was not likely to succeed without the full support of the bench
nor in the face of organized opposition from the bar or other county agency
leaders. One local agency manager said of Judge Griffith, however, “he’s
public service oriented. [There have been] lots of changes, but he’s not
authoritarian; he’s authoritative, willing to listen.” A respectedinfluential
civil lawyer voiced similar sentiments: “Griffith gets his way 98 percernt of
the time, but he’s approachable.”

Mark Zaffarano, the circuit court administrator, has been with the
court for nine yvears. He holds a master’s degree in public administration
specializing in courts from the University of Southern California. Heisa
candidate foradoctorate in publicadministration at George Mason Univer-
sity. He is also an active member of the National Association for Court
Management. During most of the 1980s, the circuit court administrator’s
duties did not include monitoring, planning, and implementing caseflow
management strategy. Moreover, until July 1, 1989, the administrator was
an employee of the circuit court clerk’s office, and his responsibility for
assisting the judges was as a subordinate to the clerk and the clerk’s chief
deputy. Under Chief Judge Griffith, however, the circuit court administra-
tor helps plan and coordinate the court’s initiatives to gain control of its
caseflow from the lawyers. Mr. Zaffaranois the author of the grant awarded
to the court from the State Justice Institute to facilitate this transition.

The professionalism of Robert Horan, the county’s prosecuting
attorney, has made a major contribution to prompt criminal case disposi-
tion. Mr. Horan has been in office since the 1970s. It is at his insistence
thata vertical system of prosecution has been maintainedin the county and
that initial charges reflect the best professional judgment of his lawyers
about the merits of a case.

The public defender’s office, directed by Dean Kidwell—formerly a
lawyer with the prosecuting attorney’s office—also follows a vertical
representation system.
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Judge Griffith’s management style also fosters leadership contribu-
tions from his colleagues on the bench. Two of the court’s judges, for
example, attended the ABA's televised caseflow reduction seminar in
Washington in 1988 and became moving forces behind the new caseflow
management system. They, along with several other judges, serve on
comrmittees to improve the court’s technology, statistics, caseflow man-
agement, and intercourt management capacity.

The clerk’s office, under the direction of circuit court clerk Warren
Barry, administers the Courts Public Access Network (CPAN). CPAN is an
on-line information system for attorneys that contains court and land
record information. The court received the 1988 Justice Achievement
Award from the National Association for Court Management for the
creation of CPAN.

Goals

With the new civil caseflow system, civil cases are targeted for
disposition within one year from the time a suit is filed; 18 months will be
the limit for complex litigation. Time standards for interim events are also
included. All time standards established are in accordance with ABA
guidelines.

Goals for completion of interim events and final disposition are
under development for domestic relations cases. The court published these
goals in a decree that took effect on July 1, 1989, and the court established
time standards that govern the responsibilities of the commissioners in
chancery who adjudicate divorce.

These are recent developments. Explicit civil case processing goals
did not exist in Fairfax county until 1988. Virginia statutes established
goals for criminal case processing—150 days maximum for incarcerated
defendants and 270 days for defendants not in custody. Implicit goals that
have sustained the pace of criminal litigation include the prosecutor’s goal
that “cases should be charged as you intend to try them.” The court sets
all criminal trial dates within their term; i.e. within 60 days of the grand
jury, which reflects an interim goal necessary for timely disposition.

No similar goals existed for civil cases until the court’s initiatives in
1988 established its new civil caseflow system. It is clear from the court’s
recent behavior, however, that one implicit goal has been deeply embedded
in the consciousness of bench and bar alike—to maintain firm trial dates.
This goal has shaped the court’s practices and has two complementary
aspects: a firm policy restricting attorney requests for continuances and a
court guarantee to lawyers that all trials will be held on their scheduled
dates.



Fairfax Circuit Court 73

When continuances are granted, they are controlled, counted, and
analyzed. This information is vital to further reduce the number of
continuances. The court’s policies discourage requests in the first instance,
and some requests are not granted. The establishment of firm trial dates,
however, is sacred. As mentioned previously, that 13 trials had to be
postponed by the court in 1988 created significant alarm at the court and
contributed to the sense of urgency regarding the need for better manage-
ment information and improved case management practices.

Caseflow Management Procedures
The court’s caseflow management practices have been described
above. Briefly, the most noteworthy strengths of the system are:

° Effective screening of cases and charges by the prosecutor’s office.

° Prompt adjudication of cases after indictment.

J Ahighlevel of judicial responsibility and commitment of individual
judges.

. Early differentiation and control of cases by the court under the new
civil case management system.

] Time standards for law and chancery cases.

. A restrictive continuance policy.

° Firm trial dates.

Information

The clerk’s office completes the monthly caseload reports for the
court. Achieving control of caseload information, and producing informa-
tion useful for managing caseflow, was one of the reasons underlying the
court’s move to manage its case-tracking system independently of the
clerk’s office. Discovery of “accounting errors” in data entry added some
of the impetus for the court to keep a more watchful eye on its data.

The importance to the court of information about the age and status
of its current caseload has recently been recognized. Before 1988, the
compilation and use of data necessary for systematic monitoring and
management of caseflow was not a priority. Like most courts, the
information collected and published was limited to counts of filings and
dispositions and computation of pending caseload figures.?” These data are
required by the state administrative office of the couris and are used
primarily to take the pulse of judicial workloads. In addition, these are the
basic data used for evaluating requests for new judges.

One set of data traditionally produced by the court does address case
age and has some value as a measure of the pace of litigation. This is a
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breakdown of the time from filing (civil cases} or indictment {criminal
cases) to disposition. The court’s report for 1988, for example, shows that
709 law cases disposed in 1988 (out of 5,158 total, or 13.7 percent) were
more than five years old, and 1,682 cases (33 percent) took longer than two
years to complete (the ABA calls for completion of 100 percent of all civil
cases in two years).

Both the number of filings and dispositions and the age of disposed
cases are necessary data, but they have clear limitations as management
tools. They look backward at the court’s past performance and do not
include information about the current case inventory.?

To better support the new caseflow system of “early and continuous
control,” and to improve the quality of its caseload reports, the court has
acquired staff and has started purchasing hardware and software that will
allow it to take direct management control over its data and improve the
quality of its reports. A data-processing specialist positionhas been funded,
and PCs are installed throughout the court. The court is working with the
clerk’s office and the county data-processing authority to develop require-
ments for data to support case tracking and production of action notices or
cases. Eventually, the court will be able to download and transfer data from
the county clerk’s case record system. Coding changes have been imple-
mented to identify those cases that are in the new civil case management
inventory.

While the long-term process of improving the court’s automated
information systems goes forward, the court has taken some steps to
provide improved information for the short run. Reports are manually
generated using existing automated data sources. Most noteworthy of the
new initiatives is the regular production and monitoring of reports on the
numbers and reasons for continuances. In a master calendar court, this is
an invaluable diagnostic tool for the court and individual judges, which
increases accountability in decision making by the calendar control judges.
Datais also being manually collected on all of the cases assigned to the new
civil case management system. These data will allow the court to manu-
ally produce inventories of cases by age. Court staff have prepared a report
to analyze the elapsed time from the dates cases are settled until an order
isentered. This report, unfortunately, is based only on past activity. It does
not provide for each judge, the court administrator, and the chiefjudge a list
of which cases are awaiting disposition orders nor the time which cases
have beer: waiting.

Other reports that are produced by the court as aids to case manage-
ment include (1) a list by judge of cases under advisement and for how long
and (2) a quarterly list of cases that match the criteria for two- and five-year

purging.
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Communications

Interviews with judges, attorneys, and court employees have shown
open communications to be a hallmark of the Fairfajx court since the
beginning of Judge Griffith’s tenure as chief judge. Like leadership and
judicial commitment to caseflow principles and values, this is one of the
outstanding attributes of this court that contribute to its success.

Communication is a characteristic of judge Griffith’s leadership
style that is frequently mentioned by those that work with him inside and
outside of the court. Some of the court’s structured methods of internal and
external communication are described below. Most remarkable about this
court, however, is the unusually high level of comradery and cooperation
among judges. The judges keep abreast of case-related events and manage-
ment issues, share ideas, and generally stay in touch with each other and
the workings of the entire circuit court organization.

Formal meetings are regularly held in the court. They include a
monthlyjudges’ meeting, with a prepared agenda, that is normally attended
by the circuit administrator and other court or agency personnel as needed,
depending on the subject. It is characteristic of the cooperation among the
judges, and between them and the chief judge, that important issues are not
surfaced “out of the blue” by judges in their meetings. Groundwork is laid
firsthand with the chiefjudge. There also are regular meetings of the court’s
several committees. The most active committee of late has been the
caseflow management, or “steering” committee, which for a period of time
met daily. This committee is expected to keep the chief judge “informed.”
The chief judge meets with the circuit court administrator and the court
staff on a bimonthly basis, and he structures these as opportunities for two-
way communication.

A requirement for success of a master assignment system is daily
communication between the chief judge and the court’s administrative
staff about the state of the overall docket. More important still is prompt
communication during the day between the judges, the chief judge, and
administrative staff about the stare of each judge’s daily docket. This
communication is exemplary in the Fairfax court. When trials go off, this
fact is communicated promptly, and the chief judge is able to reach further
into the list of cases that are ready. On motions day, the judges meet during
their lunch break and discuss the progress of their respective dockets, and
administrative staff stay in touch with the judges and move cases from the
slower-moving calendars to those of judges whose calendars have moved
more quickly.

Structured communications between bench and bar are maintained
by the bar’s circuit court committee and through a more formal vehicle for
problem communication, a bench-bar committee consisting of two judges
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and two attorneys. The chiefjudge is invited periodically to attend the bar’s
board of director’s meetings. During the conceptual stages of the new
caseflow management system, the bar was immediately informed of the
court’s plans and kept abreast of developments, and their review and
comment was actively encouraged, A formal docket control committee of
the bar served as a conduit for these communications.

The chief judge participates in all formally scheduled meetings
involving the court’s working committees and outside agencies, thus
increasing the opportunity for meaningful communication.

The court does not sponsor or participate in regular meetings of an
interagency group that oversees the criminal caseflow process. Communi-
cations about the criminal system take place primarily on an ad hoc basis
between each agency as a need arises.

Judicial Responsibility and Commitment

This is another exemplary feature of the Fairfax court. The commu-
nication that is so essential to the court’s master calendar system sustains,
and is sustained by, each judge’s confidence that colleagues are committed
to delivering firm trial dates and completing each day’s workload as
scheduled. As one judge put it,

If 1 begin to suspect that other jusdges often go home after T have agreed to
take some of their load, because my docket cleared early, I'm not likely to
be so cooperative in the future. Our system would fall apart.

This confidence in mutual commitment has been a corneistone of the
court’s past success in prompt case disposition. Hampered by low levels of
administrative capacity and autonomy, limited automated information
support, preindictment criminal-case processing stages that induce delay,
and the traditions of lawyer-controlled civil caseflow, the judges have
preserved and promoted a local legal culture in which the bar as well as the
bench value speedy case processing.

The commitment of each judge is visible to other judges and to the
bar not only in practices that demonstrate the daily docket to bz a
courtwide responsibility, but also in the philosophical and practical sap-
port the judges have given to the policy and procedure reforras of 1988 and
1989. This commitment to delay reduction is also seen in Chief Judge
Griffith’s appointment of a delay reduction committee in 1988, which was
composed of four judges who met informally over lunch three to four times
a week for six months to develop the court’s caseflow management plan.

During the period of transition from a relanvely small urban court
with a closely knit bar to an environment characteristic of larger metropoli-
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tan courts, the commitment of the judges to preserving its tradition of
expeditious caseflow is a strength that sustains the court.

Administrative Staff Involvement

Historically, administrative staff serving the courtin Fairfax County
have been kept at arms length from the process of identifing caseflow
problems and improving procedures, except within narrow confines of the
specific tasks to which they have been assigned. This is unfortunate
because administrative personnel who are aware of the court’s goals, who
help formulate caseflow procedure, who understand how and why caseflow
information is being used, and who examine and evaluate outputs greatly
contribute to the court’s management capacity. They take greater care to
see that data are recorded accurately, they can suggest new and more
efficient ways to use information, and they can provide information to the
court’s leaders about procedures and policies that are not serving the court’s
goals.

Chief Judge Griffith has begun to involve the administrative staff in
the court’s caseflow management efforts. The circuit court administrator
now works closely with the chief judge and the trial judges’ committees on
matters of policy, procedure, and interagency coordination. The couit
administrator, in turn, has created new opportunities for staff develop-
ment. The chief judge meets regularly (bimonthly) with the circuit
administrator and the court staff and invites comments and suggestions.
Court staff have been used more of late by individual judges and commit-
tees to compile information from available sources, and they have been
busy designing and developing of systems for improved recording and use
of management information.

Education and Training

The circuit court and the bar have sponsored joint continuing legal
education seminars. Some of these seminars have addressed case manage-
ment practices and time standards for divorce cases, criminal case orienta-
tion for new attorneys practicing before the court, and legal procedures for
handling drug trials before a jury in the circuit court. A special differenti-
ated case management seminar was held in the spring of 1990 to familiarize
attornieys with the procedures of the new caseflow management system,
which applies to all civil cases as of July 1, 1990.

The judges and court administrator recognize the importarc of
educatcing and training all employees to enhance their ability to pertorm
their jobs efficiently and effectively and to institutionalize court goals and
procedures. Court staff have received specialized computer training from
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a county-sponsored training program. In addition, the staff who are
developing the civil caseflow system will be attending seminars conducted
by the Institute for Court Management of the National Center for State
Courts. Court employees are eligible for tuition reimbursement for work-
related college courses, and joint training programs have been conducted
with the juvenile and domestic relations district court. The circuit court
and Fairfax County Bar Association recently sponsored a special program
involving judges from England and Justice Sandra Day O’Connor, which
included a special presentation concerning the court’s differentiated case
management program.

The circuit court judges have attended judicial seminars from the
National Judicial College, the American Bar Association, the Virginia Bar,
the Supreme Court of Virginia, and otherlegal-training organizations. Each
year, the court prepares a special training and travel budget. Both the
Comnionwealth of Virginia and Fairfax County have been responsive to the
training needs of the Fairfax judiciary.

Mechanisms for Accountability

Judges in Fairfax County receive a regular report of cases under
advisement, and these are distributed and discussed at monthly judges’
meetings. Since the fall of 1988, the court has tracked the number of
continuances requested and granted during the period when each judge
serves as the calendar control judge. The continuance reports include
several different elements that can be very useful for analyzing the sources
of continuance requests (prosecutor or defense; large civil firms vs. sole
practitioners). Unfortunately, the reports are not consistently kept, and the
information about who requests continuances is not included on reports
from some calendar control judges. As the court moves into its new civil
system, it will benefit from similar monitoring of the system’s interim
events.?

Backlog

In 1988 and early 1987, the court became aware of a growing backlog.
The backlog was manifest in its statistics—steadily increasing pending
caseloads—and, of more concrete concern, in the fact that trial dates were
being set farther and farther into the future. The court reacted in two ways.
The first was the planning and implementation of the new civil caseflow
system. The second was a careful review of all the pending cases identified
inits quarterly reports as being more than two and five years old. Oneresult
of the latter effort was the identification of numerous cases that were
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shown as pending but should not have been. They reflected the problem
with the integrity of the court’s statistical data and resulted in the efforts
to improve data entry practices and keep a closer eye on reports. Another
result was an initiative to notify attorneys of old cases, place the eligible
ones on the two-year purge list, and enter orders of dismissal on the five-
year-old cases that met the criteria for purging (no activity since being
placed on the two-year list). These efforts to clean out the old cases put
attorneys on notice that improved management practices werc under way
and set the stage for continuous control of cases.

Current Issues

As it enters the 1990s, the Fairfax Circuit Court faces technical and
organizational challenges.

The court lacks automated support and management information it
should have to support implementation of its new caseflow management
objectives and procedures. The court operates now without basic caseflow
management information—it has no regularly produced reports to monitor
the age of cases in the pending caseload nor are there reports that measure
trends in the age of cases at disposition. Without these, the court lacks both
an important tool for controlling delay in individual cases and a measure-
ment device to evaluate the effects of its caseflow management procedures
on the entire caseload over time. The court’s efforts to improve the support
it receives through automated data processing should focus on this need
first. Developing automated support for processing the notices and forms
the court uses in its caseflow management procedures should then follow.

Threebasicreports are fundamental and should be developed as soon
as possible:

(1) Chronological listing of open cases based on the filing date of the
current legal action (not based on the case number, which reflects
only the date an action was originally filed.* This capability is the
cornerstone of an effective case management system. Nearly every
other report and utility the court will use for case management
depends on valid identification of “open” cases.

(2) A report that shows the age characteristics of cases disposed
during selected time periods (months, years]. The report will be
most valuable if it computes the age of disposed cases in percentiles,
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i.e., 25th, 50th, 75th, 90th. Computing the mean (average) age of
disposed cases is helpful but does not provide as much information
as a report that includes the median and the other percentiles.

(3) The same data described for analysis of the age of cases when they
are disposed should be available for the cases that are pending. These
data allow the court to detect problems as they develop.

Among the organizational issues facing the court are tensions
created by the separation of thie circuit court’s administrative staff from the
office of the circuit court clerk, and efforts to empower and involve
administrative staff in the court’s caseflow goals.

The character of the court’s data on the interval between arrest and
indictment suggests a need for structured review of the criminal caseflow
process for this early stage of the criminal process. While the 1987 case
disposition data show that very few cases exceed the ABA standards for
disposing of 100 percent of criminal cases (or exceed the Virginia speedy
trial rules), the median time to disposition is long, suggesting that some
cases linger in the system longer than is necessary. When local jail space
isbeingused, this results in additional strains on the county’s resources. In
some cases, defendants may be incarcerated without trial based on charges
that will be lowered or dismissed at the indictment.

In some of the other courts that have much lower median processing
times for the period of arrest to indictment—notably Montgomery County,
Ohio, and the Detroit Recorder’s Court—the presiding judge and trial court
administrator lead interagency work groups that monitor the criminal
caseflow process and adjust procedures when necessary after discussion
and planning by each agency, including the public defender and criminal
specialistsin the private bar. This maybe a strategy to consider implement-
ing in Fairfax County in the 1990s.
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1. Letter from local bar member to Chief Judge Griffith, dated March 1,
1989.

2. John Goerdt, et al. (1989}, Examining Court Delay: The Pace of Litiga-
tion in 26 Urban Trial Courts, 1987 (Williamsburg, Va.: National Center for State
Courts). Hereinafter Geerdt, 1989.

3. When arrest to disposition is examined, Fairfax County ranks ninth in
median time to disposition among the courts studied. This reflects delay in
preindictment case processing. Fairfax County, like most metropolitan courts
today, contends with delay in obtaining laboratory analysis results in drug cases.
This may partially explain the relatively long preindictment stage for criminal
cases {see Figure 9).

4. One other court—the Montgomery County, Ohio (Dayton), Court of
Common Pleas—has a better combined performance, but judges there operate
under an individual case assignment system. Goerdt, 1989.

5. See Robert W. Tobin and Timothy R. Murphy, “Overview and Evalu-
ation of Caseflow Management for the Fairfax County Circuit Court, Fairfax,
Virginia” (Williamsburg, Va.: National Center for State Courts, 1988).

6. A separate juvenile and domestic relations court has jurisdiction of all
matters related to postdivorce problems—modifications of custody and visitation,
and child support.

~. Alex Aikman, et al., “Assessing the Pace of Civil Litigation in the
Fairfax County Circuit Court” (Williamsburg, Va.; National Center for State
Courts, 1981).

8. Thomas W. Church, et al. (1978), Justice Delayed: The Pace of Litiga-
tion in the Urban Trial Courts {Williamsburg, Va.: National Center for State
Courts).

9. Carlson, Alan “Sample of Fairfax County Superior Court [sic] 1980
Criminal Case Dispositions,” memo te Alex Aikman (National Center for State
Courts, September 27, 1981},

10. For reasons of comparability, these tables show law cases only, Previ-
ous case processing time studies have concentrated on these casetypes.

11. By agreement with the prosecuting attorney, no warrants are issued by
miagistrates directly upon a complaint from citizens when the complaint is felony
class. Such complaints are first referred to law enforcement for investigation, If the
complaint has merit, the police then apply for the warrant.

12. Understaffing in the prosecuting attorney’s office allows very little
early case review, and most cases are looked at only immediately before the
preliminary hearing.

13. Itispossible that the relatively low percentage of criminal cases in the
Fairfax Circuit Court workload is partially explained by this screening effect. This
type of "early disposition” means that fewer caeses get filed in circuit court in the
first place, but those that do get filed may take relatively longer than some other
criminal courts that are fast from arrest to disposition.

14, The vertical representation system, however, creates some manage-
ment problems, particularly since the prosecutor’s office in Fairfax has a very small
staff. Prosecutors must scramble between the courts (circuit, general district,
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domestic relations, and juvenile) to take care of cases on those calendars, in zddition
to reviewing warrants and evaluating the merits of the cases. While this is all the
more to the credit of the prosecutor’s office, the prosecutor’s office will also have
to consider some management innovations to keep up with the workload.

15. Somecourtpersonnel andlawyers speculate that therapidgrowth of the
bar, and the influx of lawyers who had practiced where expeditious case processing
was not the norm, has diluted traditions within the bar that kept lawyer-controlled
dockets from becoming delayed, i.e., an expectation that most cases would be
prepared and settlement explored in good faith before trial dates were requested and
that discovery would generally proceed without a need to involve the court;
confidence in early trial dates; and knowledge that the court would be prepared to
hear all cases on the data set for trial.

16. Attorneys do communicate case status a few days before the scheduled
trial date, and notify the docket clerk of cases that have settled.

17. Alex Aikman, et al.,, “Assessing the Pace of Civil Litigation in the
Fairfax County Circuit Court” {National Center for State Courts, 1981) p.1.

18. Although compensated the same as other judge positions, more than
one judge sought the position of chief judge when Judge Griffith was elected.

19. Tobin and Murphy, 1988.

20. “In Fairfax, Disorder in the Court—Chief Circuit Judge and Clerk Wage
Turf War,” Washington Post, March 13, 1989.

21. The court schedules only one trial per day for each public defender to
avoid scheduling conflicts under this system. The public defender would prefer a
more flexible policy, similar to what the court follows in scheduling criminal cases
for the prosecutor. This would increase the capacity of the public defender’s office
to accept more cases.

22. The computer also runs counts of civil pleadings and orders processed
by the court. This information may be useful to the clerk’s office for monitoring
workload trends but is of little use to the court in its present form.

23. Ratesof filings and dispositions and the size of the pending caseload are
useful to indicate chronic problems and trends. If thé pending caseload steadily
grows, the legal environment is not keeping abreast of the work. If filings suddenly
show a marked increase over the riormal disposition rates, a workload bulge and
increase in disposition time is predictable if corrective action is not taken. But,
ultimately, data about the age of disposed cases reveals only where the court has
been. They are of limited value as an aid to management responses in the near term
to prevent a steadily aging caseload. They tell the court nothing about what is
happening to the cases that are currently open (How long have they been open?
Why?} nor do such reports help the court identify cases that are closed in substance
{or even in form) but which have not been properly closed out on the computerized
accounting system.

24. Some attorneys predicted that the new system would suffer because
judges would not “enforce” the scheduling orders just as they now are said to be
“lax” about discovery.

25. Postjudgment action in criminal cases (e.g., probation violation mat-
ters) and in domestic relations cases (e.g., custody or support modifications) are
examples of some cases that will be misrepresented on case age lists if a case number
is used as a parameter for such lists. In designing the “gase aging report,” the court
also needs to give some thought to events that may take a case out of the control
of the trial court; e.g., stays during appeals and, perhaps, absconder status of
criminals.
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Maricopa County
Superior Court

Introduction

Excellence in civil case management has been an important goal of the
Maricopa County Superior Court since the late 1970s, when the National
Center for State Courts’ study of the pace of litigation in urban trial courts
showed a median time from filing to jury trial of approximately 20 months.!
This was far from the slowest time to jury trial reported for urban courts;
further, the median time from filing to disposition for tort cases was only
about 10 months. Nevertheless, the court decided that improvement was
possible. Since 1978, court leaders have been working closely with bar
groups in Maricopa County to design, implement, and refine a new system
of caseflow management—ons= in which the court takes greatly increased
responsibility for the pace of civil litigation.

Development of what caine to be known as the Phoenix fast-track
program was really aimed more at delay prevention than delay reduction,
since the court’s civil case disposition times were relatively speedy com-
pared to those of most other urban trial courts in the 1970s. But, with last-
minute continuances becoming the norm and with forecasts of continuing
increases in the volume of litigation, court and bar leaders felt that action
was necessary to prevent future backlogs and lengthening delays in the
disposition of civil cases.

As other studies have documented, the program proved to be highly
successful.2 The system designed in 1978 enabled the court to gain control
of its caseload and, despite very large increases in case volume, to prevent
the development of heavy backlogs and lengthy delays. The court exem-
plifies the proactive model of effective caseflow management. The chief
presiding judge and the presiding civil judge, along with top administrative
staff, monitor the caseload closely. When potential problems are detected,
possible causes are investigated and remedies implemented. Caseflow
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management issues appear on every agenda of the monthly civil judges’
meetings and of the civil study (bench/bar) committee. Lines of commu-
nication and cooperation between the court and the organized bar are open
and active. Bar participation in planning and problem solving has led to a
sense of both pride in and ownership of the existing fast-track civil caseflow
management system.

What follows is an overview of civil caseflow management in the
Phoenix court. It provides background on the development of the fast-track
system, describes the current operation of the court’s caseflow manage-
ment system (with particular attention to key elements that make it
effective), and discusses several issues that the court currently faces.

The Phoenix Fast-Track Program—
Origins and Development, 1978-88

The Superior Court of Arizona in Maricopa County is a court of general
jurisdiction, which serves a population of approximately two million.
Judge