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About this Handbook...

"The UCSA" refers to the existing Uniform Con-
trolled Substances Act, approved by the National
Conference of Commissioners on Uniform State
Laws in 1970 (Uniform Law Commissioners).

"Proposed amendments” or "proposed UCSA
amendments” or "proposed amendments to the
UCSA" refers to the draft amendments prepared
by the Drafting Committee to Revise Uniform
Controlled Substances Act (Drafting Commit-
tee).

The tab entitled "Overview" includes a synopsis
of the major issues concerning the drug problem
which the proposed amendments to the UCSA
address. ‘

The tab entitled "Articles I, I and IIT" is an exact
photocopy of the draft language in Articles I, I
and III of the proposed UCSA amendments along
with the analysis provided by APRI’s Task Force
on the UCSA.

The tab entitled "Article I'V" includes an exact
phetocopy of the proposed Article IV amend-
ments along with the APRI Task Force analysis.

The tab entitled "Article V" includes an exact
photocopy of the proposed Article V amend-
ments along with the APRI Task Force analysis.

The tab entitled "Articles VI and VII" includes
an exact photocopy of the proposed Articles VI
and VII amendments along with the APRI Task
Force analysis.

Readers may refer to the Table of Contents for
the specific pages on which the analysis of a par-
ticular section is found.

The Appendix includes the biographical
sketches of the members of the APRI Task Force
on the UCSA. Also fouad here are the names of
the members of the board of directors of the
American Prosecutors Rescarch Institute
(APRI), the board of directors of the National
District Attorneys Association (NDAA), and the
names of the NDAA Drug Control Committee
members.




Introduction

One need only glance at the front page of any
daily newspaper to see that the drug epidemic is
ravaging our society. The American people are
. demanding tough laws with effective penalties for
those who use and deal drugs. A 1989 Gallup poll
found that 77 percent of the respondenis wanted
tougher laws for drug users while 92 percent
wanted tougher laws for drug dealers. Polls
conducted by the Washington Post, New York
Times, and the Wall Street Journal echoed these
- In response to the growing consensus, the

federal government has implemented strong new
laws in a number of areas. Virtually every state
has followed the federal lead by enacting
drug-free school zone statutes, trafficking laws,
asset forfeiture provisions, and other legislation
designed to target dealers and hold users
accountable.

This analysis of the proposed amendments to the
Uniform Controlled Substances Act (APRI’s
Handbook) has been prepared for the 1990
Annual Meeting of the National Conference of
Commissioners on Uniform State Laws.

Since 1988, the National District Attorneys
Association, National Association of Attorneys
General, and the U.S. Department of Justice,

through the Task Force on the UCSA established

by the American Prosecutors Research Institute,
have worked with the National Conference of
Commissioners on Uniform State Laws to
develop amendments which effectively address
the current drug epidemic. Extraordinary hard
work and a spirit of cooperation between the
UCSA Drafting Committee and the Task Force
have characterized the effort to present to the
Conference a comprehensive package of model
legislation desperately needed by the states.
Recognizing the states’ critical need for strong
drug legislation, the President’s National Drug
Control Strategy encourages states to adopt many

provisions recommended by the task force and
included in the proposed UCSA amendments.
The Strategy urges states to enact laws which (1)
impose forfeiture sanctions on both users and
traffickers; permit substitution of non-drug
related assets where drug assets are beyond the
reach of the judicial process; and direct forfeiture
proceeds to law enforcement purposes; (2)
impose minimum mandatory sentences for
serious drug crimes; and (3) criminalize attempts
and solicitations to sell or buy drugs. [National
Drug Control Strategy, September 1989, pp.
125-129.]

Similarly, the Office of Natioral Drug Control
Policy and Attorney General Thornburgh strongly
urge passage of Task Force recommendations on
asset forfeiture and other drug control legislation.
In brief, these new amendments provide the basic
tools to fight the war on drugs fairly and effectively
while protecting the legitimate interests of
innocent parties.

At the core, the amendments are designed to
target drug traffickers; to facilitate the seizure of
illegally-gotten drug assets and to channel them
into the war on drugs; to protect children;
promote user accountability; provide alternatives
to incarceration for first time offenders; and to
provide adequate funding for education and
treatment services.

The Conference has a clear choice. It has the
opportunity to help codify the American people’s
desire to provide fair and effective tools with
which to'wage this war. While many state
legislatures have forged ahead to adopt powerful
new provisions based on federal law, the need is
still great for strong uniform provisions. The
Conference should rise to meet the challenge and
give state legislatures across America the uniform
act needed to defend our hopes for today and our
dreams for tomorrow.




Preface

The American Prosecutors Research Institute
(APRI) is pleased to be able to provide this
Handbook to the National Conference of
Commissioners on Uniform State Laws as an aid
to the deliberations of the Commissioners this
summer.

We sincerely appreciate the opportunity
afforded members of APRY’s Task Force on the
UCSA by Chairman David Gibson to participate
in the free exchange of ideas with members of the
Drafting Commiittee over the past several years.
We are confident that the final outcome will be the
kind of quality legislation that serves all interests.

We owe a profound debt of gratitude to the
following members of APRI’s Task Force on the
UCSA who wrote this Handbook and who have
worked so diligently with the Drafting Committee
over the last year: Sherry Green-De La Garza,
Harry S. Harbin, Cameron H. Holmes, Sandra L.
Janzen, and the indefatigable Richard M.
Wintory. The efforts of the authors was
transformed into the attractive and readable work

that you have in front of you by APRI’s Jean Holt,
Lynn Hoffman, Tina Klockow, and Anne Haskell.

The work of the Task Force was only possible
because of the support of the following
individuals: Edward Dennis, assistant attorney
General, United States Department of Justice;
Robert K. Corbin, attorney general of Arizona;
and Robert H. Macy, district attorney, Oklahoma
City, Oklahoma.

The American Prosecutors Research Institute is
grateful to the Bureau of Justice Assistance,
United States Department of Justice, for the
financial support that made this effort possible.
Finally, the support of the Bureau of Justice
Assistance has been personified on an almost
daily basis by Charles Hollis, our project monitor,
who has been a wise counsel and, when needed, a
constructive critic.

James C. Shine
Director
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"Designer Drugs" or Controlled

Substance Analogs

SECTION 101. DEFINITIONS
PARAGRAPH (3)

SECTION 201. AUTHORITY TO
CONTROL. SUBSECTION (e)

SECTION 214. CONTROLLED
SUBSTANCE ANALOG TREATED
AS SCHEDULE |

The drug abuse problem in the United States has
been marked by the growing popularity of new and
very potentially dangerous substances called
"designer drugs" or controlled substance analogs.
For example, an analog of the controlled sub-
stance fentanyl, sold on the streets as "China
White," proved to be more than 3,000 times more
potent than heroin and resulted in hundreds of
drug overdoses in Southern California and other

areas. Similarly, an analog of the controlled sub-

stance meperedine (Demerol) was marketed with
processing impurities believed to be linked to
Parkinson’s disease which resulted in the near
total paralysis of dozens of users and the iden-
tification of over 400 users who are believed to be
at serious risk of developing Parkinson’s disease.
Between 1972 and 1985, DEA laboratories iden-
tified 41 seizures of the then-uncontrolled
stimulant/hallucinogen MDMA or "Ecstasy” —an
analog of the controlled substance MDA — con-
sisting of over 60,000 dosage units and, in 1984,
DEA discovered that this substance was being dis-
tributed in Dallas in 100-tablet bottles. Users of
MDMA report that it has the same addictive
potential as cocaine,

The "designer drug” problem hasiits origins in the
1970s, when certain drug dealers began to under-
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stand that unlawful conduct under koth the
federal drugstatutes and the UCSA was restricted
entirely to the use and abuse of controlled sub-
stances which had very precise chemical defini-
tions. With this understanding came the
realization that the drug laws could be easily
evaded by creating drugs having molecular struc-
tures which varied in only the slightest degree
from those of the more commonly abused control-
led substances. These "analog substances” could
then be manufactured, distributed and abused
without fear of criminal prosecution. Soom,
"chemists" prossessing only the most rudimentary
scientific ability—and no appreciation whkat-
soever for the public health consequences of their
actions—began to produce "legal” variations of
controlled substances which came to be kniown as
"designer drugs" or controlled substance analogs.
The results of this clandestine activity have been
devastating,

Currently, there is no provision in the UCSA to
deal effectively with the "designer drug” problem.
However, Section 201(e) of the propesed amend-
ments would go part of the way toward resolving
this problem by authorizing state scheduling agen-
cies to do "emergency scheduling” of substances
on an expedited and temporary basis based upon
a need to avoid an imminent hazard to the public
safety. Sections 101(3)(i) and 214 of the proposed
amendments would allow for the criminal
prosccution of "designer drug" cases, in very
limited circumstances, without impeding
legitimate scientific research or use of analogs for
purposes other than human consumption.
Moreover, these provisions insure that the final
determination of whether an analog should be
treated as a controlled substance will be made by
the state scheduling agency.




Targeting Major Traffickers and
Others Who Deal in Large Quantities of
the Most Commonly Abused

Controlled Substances

SECTION 401. PROHIBITED ACTS
A-; PENALTIES. SUBSECTION (b)

The US. State Department estimates that, in
1987, the worldwide production of opium was be-
tween 1,902 and 3,107 metric tons, production of
cocaine hydrochloride (the powder form of
cocaine) was between 324 and 422 metric tons,
and the production of marijuana was between
10,930 and 17,645 metric tons. (A metric ton is
equal to 2,200 lbs.) Most of this production was
destined for U.S. markets. Seizures of cocaine are
up from 1.7 tons in 1981 to 70 tons in 1987 and
seizures of heroin are up from 460 pounds in 1981
to 1,400 pounds in 1987 —yet these amounts rep-
resent but a tiny fraction (perhaps 10 percent) of
the drugs that are destined for U.S. markets. In-
deed, the estimated value of the illegal drug trade
worldwide is as high as $500 billion; the American
illegal drug market alone —comprised primarily
of cocaine, heroin and marijuana—accounts for
between $50 billion and $100 billion at the retail
level each year. Moreover, the total cost of drug
use to the American economy each year is es-
timated to be over $100 billion in medical costs,
lost productivity, highway fatalities, etc. [Source:
Congressional Findings, Anti-Drug Abuse Act of
1988, Pub. L. No. 100-690, Sections 4102 and 5251,
102 Stat. 4264 and 4309 (1988)].

Clearly, something must be done to deter those
who traffic in large quantities of the most com-

monly abused controlled substances and thus
supply—or assist in supplying—the American
drug markets. Yet there is no provision in the
UCSA to differentiate these major traffickers
from the smaller-scale retailers or "street
dealers” who constitute their clientele. Indeed,
those who traffic in major amounts of controlled
substances are subject to the same range of penal-
ties as those who traffic in minor amounts. Both
groups are eligible for probation, parole, or’
suspension of sentence and it is possible for the
large-scale trafficker to avoid prison altogether
while his client, a minor dealer, is sentenced to a
substantial prison term.

In 1986 and 1988, Congress enacted legislation
which required the imposition of specified man-
datory minimum prison terms on all persons con-
victed of trafficking in major amounts of the most
commonly abused controlled substances. These
traffickers are not eligible for probation, parole of
suspension of sentence during the entire prison
term imposed. These mandatory minimum prison
terms have been consistently upheld by the federal
courts. Section 401(b) of the proposed amend-
meants to the UCSA would impose a similar "man-
datory minimum" sentencing scheme on those
convicted of trafficking in major amounts of con-
trolled substances. The "quantity” and "prison
term” provisions are left bracketed to allow the
states to set levels which reflect the realities of
their respective drug markets and the capabilities
of their respective prison systems.

2 UCSA - Overview and Analysis of Proposed Amendments



Holding Users Accountable

SECTION 402. PROHIBITED ACTS
B-; PENALTIES

SECTION 406. POSSESSION AS
PROHIBITED ACT; PENALTIES

SECTION 408. SOLICITATION;
[ATTEMPT;] PENALTY

SECTION 416. ASSESSMENT FOR
EDUCATION AND TREATMENT;
APPROPRIATION OF MONEYS
- Statutory Approaches for

Demand Reduction

A comprehensive strategy to reduce America’s
demand for drugs will include many components,
some of which cannot be legislated. Nevertheless,
when Congress mandated America’s "Drug Czar"
to develop such a plan, legislative strategies sup-
porting demand reduction were prominently
prioritized. The proposed amendments to the
UCSA contain a number of provisions which war-
rant examination by all persons interested in
demand reduction.

The key concept of demand reduction strategies
is to hold users accountable for the harms they are
inflicting on our society. Given the historically
tolerant view many Americans have harbored
towards drug users, it is important to briefly exam
just what those harms are. While our most severe
statutory responses are directed to those who il-
legally distribute drugs, we must not forget those
who create the demand for illegal drugs are ul-
timately those responsible for feeding the beast
devouring our children, our schools, our neigh-
borhoods and our way of life.

Overview

Drug Addicts Commit
Crime

According to the studies collected by the Nation-
al Institute of Justice’s report, Characteristics of
Different Types of Drug Involved Offenders,
users/addicts commit many of the robberies and
burglaries that threaten and sometimes take our
lives and those of our families. Users/addicts
commit the car thefts, shoplifting, and frauds
which boost the costs of insurance, goods, and ser-
vices by billions of dollars each year. Surveys of
state prisoners conducted by the Bureau of Jus-
tice Statistics reveal that:

@ Of the state prisoners who were sen-
tenced for robbery, burglary, larceny or a
drug offense, half were daily drug users,
and about 40 percent were under the in-
fluence of an illegal drug at the time they
committed the crime. These proportions
were higher than those reported by in-
mates convicted of other crimes.

@ Users of major drugs were substantially
more likely than non-users to report that
they received income from illegal ac-
tivities during the time they were last
free (48 percent versus 10 percent).

o The greater an offendez’s use of major
drugs, the more prior convictions the in-
mate reported; less than 13 percent of
those who had aever used a major drug
had six or more prior convictions com-
pared to nearly 30 percent of daily users
of major drugs.

Substantial numbers of prisoners convicted of
profit motivated crimes acknowledge being daily
drug users during the time prior to their arrest:
robbery 50.3 percent, burglary 52.3 percent, lar-
ceny 40.2 percent, auto theft 46 percent, drug traf-
ficking 52.4 percent.




Not surprisingly, successful arrests result a in
reduction of drug connected criminal activity. In
mid-June of 1989, Washington D.C. police of-
ficers reported a 25 percent drop in the murder
rate after the arrests of members of a drug or-
ganization supplying more than 20 percent of the
cocaine consumed in our nation’s capitol. Lynn,
Massachusetts, reported a reduction in the armed
robbery rate of 46 percent following street level
enforcement strategies.

Often the attention focused on crimes com-
mitted by drug users to support a habit or life style
ignores another class of crimes even more inex-
tricably connected to drug use. Because one of
the chief effects of drug use is a reduction of in-
- hibitions, persons under the influence of drugs
commit acts of violence against family members,
friends and often total strangers. The number of
abused children reported in New York rose
dramatically, from 2600 in 1986 to 8500 in 1988, at
the same time as drug use by parents escalated.
Over 73% of cases involving children killed as a
result of child neglect in New York in 1988 were
tied to parental drug abuse.

Another survey by the Bureau of Justice Statis-
tics revealed that 46 percent of all rape victims
believed their attacker was under the influence of
drugs. This statistic receives chilling corrobora-
tion from the state prison inmates survey where a
third of the rapists admitted they were under the
influence of a drug at the time they raped their vic-
tim. Over 28 percent of all murderers also ac-
knowledge being under the influence of drugs
when they killed.

Users/Addicts Are
Flooding Our
Emergency Rooms

Users/addicts are flooding our emergency
rooms. A study released by the National Institute
for Drug Abuse (NIDA) in May of 1989 shows that
15 of 19 surveyed cities had record numbers of
cocaine emergencies. New Orleans was up 210
percent.

DEA reports that the marijuana now being sold
is 235 percent more potent than that sold 10 years

ago. This accounts for the fact that 16 of 19 cities
reported increases in marijuana related emergen-
cies. Seattle reported a 123 percent increase.

Ten of 19 cities reported increases in heroin-re-
lated emergencies. In Philadelphia, heroin killed
124 in the first half of last year, more than triple
from the year before.

Intravenous (IV) drug users account for the
dramatic upswing of AIDS cases among
heterosexuals. NIDA reports that 70 percent of
heterosexually transmitted AIDS cases are trace-
able to an IV using partner.

According to a recent study done by Blue Cross
and Blue Shield of Pennsylvania, when substance
abuse occurs in families both the substance
abusers and members of their families have in-
creased rates of hospital utilization. Substance
abusers and their immediate families also have a
disproportionately higher number of non-sub-
stance abuse hospital admissions compared to
other Blue Cross subscribers.

Drug-Affected Infants

Female users/addicts give birth to infants who
are themselves addicted. The National Associa-
tion for Perinatal Addiction Research and Educa-
tion reports that 11 percent of all births are
producing drug-exposed infants. That means
375,000 babies a year.

For those who don’t see the human tragedy in-
volved in what they term a "victimless crime,” con-
sider the costs of drug addicted infants: In 1984,
Miami, Florida, hospitals recorded the birth of ten
children addicted to cocaine. By the end of 1989,
Florida officials had seen 11,000 children born ad-
dicted to drugs with an annual cost of care of over
$10 million a year. According to Dr. Beryl J.
Rosenstein of John Hopkins Hospital, infants
born addicted to cocaine are typically premature,
suffer from low brain weight, suppressed immune
systems and are 5-10 times more susceptible to
Sudden Infant Death Syndrome (SIDS) common-
ly known as crib death.

The average stay for such a child in the intensive
care unit of a hospital is a minimum 30 days at a
minimum cost of $1,000 a day. Hospital bills fre-
quently run as high as $156,000 according to US4
Today. It is impossible to caiculate the long-term

4 : UCSA - Overview and Analysis of Proposed Amendments



suffering these children will endure or the long-
term costs society will bear for their care, but
health officials in Maryland, for example, estimate
that 60 percent of these infants will require atten-
tion from child protective services and 40 percent
will require foster care. Conservative estimates
for care, therapy, and special education for the
7,400 drug affected babies born in Maryland, just
in 1989, through age 18, are almost $387,000,000.

Children are neglected, abused and too often
killed as a result of drug use by their parents and
caretakers. :

Last year’s jump in reports of child abuse and
neglect —reaching an all-time high of 2.4 mil-
lion—was directly related to parental and
- caretaker drug use, according to the National
Committee for the Prevention of Child Abuse. In
Pennsylvania, Louisiana, and the District of
Columbia, for instance, as many as 90 percent of
caretakers abusing children are also substance
abusers—numbers 10 times higher than that
reported in NIDA surveys of the general popula-
tion.

The impact of drugs is devastating even in states
such as Wyoming, where although only 23 percent
of child abuse reports involve substance abuse,
these cases account for over half of their child
abuse deaths.

Drug Abuse in the Work
Force

Non-addicted, so called "-ecreational” users can
often be found to be gainfully employed in the
early stages of abuse. NIDA’s latest studies show
that among 20 to 40 year old full-time employed
Americans, 22 percent used an illicit drug in the
past year, and 12 percent used an illicit drug in the
past month. These persons sap the strength of the
American economy with decreased productivity,

" increased use of sick leave, increased on-the-job
accidents and as a consequence increased
demands on the worker compensation system.
Drug using employees continue to occupy scarce
jobs leaving other Americans, willing to work drug
free, unemployed. According to Health and
Human Services Secretary, Otis R. Bowen, M.D.,
drug abuse cost the U.S. economy 60 billion dol-
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lars in 1983, over 30 percent more than the $47 bil-
lion estimated for 1980. Lost productivity, absen-
teeism and turnover costs, increased health
benefit utilization, accidents, and losses stemming
from impaired judgment and creativity are among
the drug related expenses included in the es-
timate.

Roger Smith, Chairman of the Board of General

 Motors, says drug abuse costs General Motors

alone more than $1 billion a year.

The United States Chamber of Commerce
reports that workers who use drugs illegally great-
ly compromise their performance compared to
average employees. A typical "recreational” drug
user in today’s work force is:

¢ 2.2 times more likely to request early dis-
missal or time off,

o 2.5 times more likely to have absences of
eight days or more,

o 3 times more likely to be late for work,

@ 3.6 times more likely to injure themselves
or another person in a work-place acci-
dent,

o 5 times more likely to be involved in an
accident off the job (which, in turn, af-
fects attendance or performance on the
job),

® 5 times more likely to file a worker’s com-
pensation claim,

e 7 times more likely to have wage garnish-
ments, and one-third less productive.

Furthermore, drug abusing employees incur 300
percent higher medical costs and benefits.

Drug Users Fund the
Narco-Terrorists

Further, all users - regardless of their level of ad-
diction - provide the cash used to support the drug
trade. The United States Chamber of Commerce
reported in 1987 that more than $100 billion a year
is grossed annually from the illegal sale of drugs
in the United States - more than the total
American farmers take in from all crops and more
than double the combined profits of Fortune 500
companies.

Thus, users provide the cash for the guns and the
bullets, turning American cities into war zones;
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the cash for the bribes and the hush money cor-

rupting police officers and other public officials.

Drug users provide the cash which supports the

kinds of lifestyles led by drug dealers that tell

young people they don’t need the work ethic or
their family to succeed — easy money is a drug deal
away.

Users are funding a new kind of American Im-
perialism, narco-terrorists, like those in the
Colombian cartels, are crippling the government
of Latin America’s oldest democracy in order to
freely feed America’s monstrous cocaine and
marijuana habit. The rule of law is being replaced
with the offer of "plomo o plata," lead or silver, a

bullet or bribe.

- Columbia has paid in blood for resisting this
coerced corruption. Since 1980 traffickers have
murdered over 350 judicial employees, a justice
minister, an attorney general, 2 presidential can-
didates, dozens of police officers, journalists, and
their families. These murders were financed in
large part by the billions of dollars provided each

. year by American drug users. These murders
were committed to protect that market.

Eduardo Moya Tovar, the first Colombian
federal judge assassinated by the cartel, was
presiding over a drug lab case. His daughter told

Barrister, "Everybody reacted to his death, a judge

being killed was unheard of. Now it is everyday.

We barely react when a judge is killed. The car-

tels have numbed us.”

Reducing Drug Use
Would Deal a Blow to
Narcotic Trafficking

ing America’s demand for cocaine by those
recreational users, who could quit tomorrow,
might well turn these thugs loose on one another.

To Reduce Demand We
Must Make More Arrests
for Possession Possible

Because our objective is to reduce demand the
concept of User Accountability cannot simply be
punitive. We must, however, begin with the
premise that the illegal use of drugs is a criminal
wrong subject to severe punishment absent a
demonstrated willingness by the defendant to
make a better choice in his or her life. Law enfor-
cement strategies such as "reverse stings" target-
ing the drug customers flowing into drug houses
and open air markets are provided for in Section
408 of the proposed UCSA amendments. This
provision punishes those persons who offer or
solicit or attempt to purchase what they believe to
be drugs. Section 402 of the proposed amend-
ments contains powerful new provisions designed
to create disincentives for persons who provide
the apartments and rental houses where drugs are
so often dealt. And finally, early attempts to water
down the sanctions for persons possessing illegal
drugs have been removed.

Disincentives in Addition
to Incarceration Must Be
Created

Indeed, because approximately 60-65 percent of
all cocaine users are non-addicted "recreational”
users the cash they provide constitutes a continu-
ing source of fuel to the fire. These are the per-
sons who could inflict a serious blow to the drug
lords by cutting off that which they themselves are
addicted to - money. The members of the Drug
Cartel, like OPEC’s Qil Cartel, have become de-
pendent on a heavy flow of American dollars. Just
as a small but significant reduction of America’s
demand for oil wreaked havoc with OPEC, reduc-

Next we must recognize that scarce prison space
should be reserved for those committing the most
serious offenses and those who commit less
serious offenses but have failed to demonstrate a
willingness to alter their criminal conduct. As a
result of this reality disincentives, other than in-
carceration, and programs encouraging
rehabilitation must be made available to courts
sentencing drug users. Disincentives should in-
clude fines and assessments but should also in-
clude forfeitire of assets used or intended to be
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used to buy drugs. Vehicles used to transport or
purchase drugs should also be forfeited, subject to
the interests of protected persons. These are the
vehicles which permit suburbanites to contribute
to inner city decay by driving into open air drug
markets. Contrasted with imprisonment, fines
and forfeitures provide a realistic and meaningful
deterrent to the purchasing, transportation and
use of illegal drugs.

The proposed amendments have both a deter-
rent and a remedial effect. There is a consensus
in America that drug education and treatment are
essential to demand reduction. Nevertheless,
these programs remain seriously underfunded.

States like New Jersey have decided that those

Overview

convicted of drug offenses are the most ap-
propriate persons to fund drug education and
treatment programs. The demand reduction fee
program has been collecting $9-10 million per
year.

With a realistic and reliable funding base, the
proposed UCSA amendments provide for treat-
ment programs and a conditional discharge
provision for first offenders which gives those
ready to take responsibility for their lives a true
second chance. The proposed amendments strike
an appropriate balance of maintaining substantial
disincentives for drug use while leaving the door
open for treatment and rehabilitation.




Targeting Leaders of Drug Enterprises

and Drug Monies

SECTION 411. CONTINUING
CRIMINAL ENTERPRISE; PENALTY

SECTION 412. MONEY
LAUNDERING AND ILLEGAL
INVESTMENT; PENALTY

A Drug Dealer and
His Enterprise

"Drug dealers ro longer count their money, they
weigh it," clairas Houston Police Lieutentant, Joe
Kunkel.

Carlos Lehder Rivas, Miguel Felix Gallardo,
Roberto Suarez Gomez. Who are these men?
They are leaders of some of the world’s most in-
famous drug enterprises. Drug dealing has be-
come a business activity conducted through
organized cartels. .

Carlos Lehder Rivas is a 38-year-old leader of
the Columbian Medeilin Cartel. Accordingtolaw
enforcement, the Medellin Cartel supplies 80 per-
cent of the cocaine imported into the United
States. Rivas, a billionaire, was convicted of
various drug counts based on importing three tons
of cocaine into the United States. The jury also
voted to strip Rivas of his drug empire which con-
sisted of a Bahamian Island and millions of dollars
worth of property.

Columbia holds no monopoly on cartels. The
Mexican cartels are also providing delivery sys-
tems for vast amounts of cocaine, heroin and
marijuana. According to 1989 newspaper ac-
counts, Miguel Felix Gallardo, 43, smuggled four

tons of cocaine a month into the United States and
laundered $30 million a month. His net worth is
estimated to be $500 million.

Robert Suarez Gomez, a top cocaine trafficker
in South America, even offered to pay $2 million
of Bolivia’s foreign debt.

Awash in Drug Monies
and Drug Assets

While the numbers associated with Rivas, Gal-
lardo, and Gomez are striking, they are not un-
usual in today’s lucrative drug business.
"Operation Pisces,” a local, state, and federal task
force conducting a financial investigation of a
drug enterprise, laundered $52 million for Colum-
bian traffickers. An additional $19 million in cur-
rency was forfeited. The cocaine exports for
Columbia are three to six billion dollars; whereas,
their legal exports are five billion dollars.

Between 1979 and 1982, $268 million in drug as-
sets were seized by the Drug Enforcement Ad-
ministration (DEA). In 1985, $244 million in drug
assets were seized. In 1987, $500 million in drug
assets were seized. On January 5, 1989, the New
York office of the DEA seized $20 million in cash.
The Federal Reserve Bank in Los Angeles had a
cash surplus of $3.8 biilion in 1988, a jump from
$165 million in 1985. This staggering increase is
believed by the U.S. Customs Service to come lar-
gely from laundered drug monies.

Millions of drug dollars are paid in bribes. Sadly,
even members of America’s law enforcement
agencies have been seduced by drug monies.
Three special agents were charged with launder-
ing hundreds of thousands of dollars to Switzer-
land while they were employed by the DEA.
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Térgeting Drug Kingpins
and Drug Wealth

The drug war is not just about fighting in-
dividuals, it is about fighting systems. Only by
reaching the power brokers can we hope to dis-
mantle and cripple these drug systems. Simul-
taneously, we must attack the financial base of the
drug industry. Money is the Achille’s heel of these
power brokers. One does not buy drugs with a
check or credit card. The illegal drug business
deals with cold, hard cash. This presents a
tremendous problem for the drug dealer. How
can he convert his drug money to make it look
legitimate? This is no small feat because his in-
dustry is billions upon billions of dollars rich.

Overview

Statutes must provide tools which address this
financial aspect of the drug industry.

The proposed UCSA amendments do just that.
They provide new criminal sanctions and civil
remedies which target drug kingpins and drug
wealth. There is a Continuing Criminal Enterprise
provision modeled after federal statutes. It
reaches the leader of the drug operation, who, in
concert with at least five other persons, obtains
substantial income from a continuing series of
drugviolations. This provision is designed to help
destroy the drug system itself.

The proposed UCSA amendments also include
a money laundering provision which imposes
criminal penalties for financing, investing, acquir-
ing, or expending finances or assets derived from
or intended to further narcotics transactions.




Forfeiting Property Used in or Acquired
Through Drug Dealing

The Upper Echelon—
Targeting Drug Kingpins

Ernesto Benevento, a New York organized
crime figure, re-established the French Connec-
tion in 1986. He brought European heroin
chemists to the United States, supplied them with
morphine base, and sold the finished heroin on the
streets of New York. The first cycle produced $24
million at wholesale prices, and his organization
moved millions of dollars back to Switzerland to
fund a second cycle.

The government brought charges against
Benevento under the Racketeer Influenced and
Corrupt Organizations (RICO) Act, seeking to
forfeit the seed money for the second cycle.
Benevento argued that because the seed money
had made it to Switzerland unseized, it was
beyond the reach of RICO forfeiture. To his dis-
may, the Second Circuit disagreed. Because
RICO forfeiture operates against the person
rather than being limited to in rem application,
the court ordered Benevento to pay the amount of
the seed money from any available assets, as a per-
sonal judgment.1

Personal jurisdiction allows judicial remedies to
be brought to bear on a person, even for assets out
of the state or country. Itis especially useful at the
state level because county or district attorneys are
frequently confronted with drug enterprises span-
ning several counties, districts, states, or even
countries. The proposed amendments incor-

porate in personam jurisdiction with its con-
comitant benefits.

An adjunct to in personam remedies is the sub-
stitute asset provision. To avoid losing their drug
wealth, drug dealers hide their money, use off-
shore banking, make tracing difficult through
commingling, heavily encumber the asset, and use
leased or rented properties. The substitute asset
provision allows the court to order the forfeiture
of any other property up to the value of the original
property subject to forfeiture which is no longer
available.

Two additional provisions provide civil remedies
specifically designed to reach the upper echelon
of the drug industry. First, conduct giving rise to
forfeiture includes conduct that occurs outside
the state initiating forfeiture, as long as the forfeit-
ing state has jurisdiction. This provision recog-
nizes the national scope of drug trafficking,

For example, a drug dealer has a multi-state
cocaine importation and distribution business, but
chooses to invest his drug wealth in State A. State
A could institute a forfeiture action against the
drug wealth even though the conduct giving rise to
forfeiture occurred outside State A.

Second, a prima facie case exists for the forfei-
ture of property if the person has engaged in con-
duct giving rise to forfeiture; the property was
acquired during the period of time he engaged in
this conduct; and there was no other likely source
for the property. This provision is a common
sense solution to the masked currency transac-
tions by the dealer when he has unexplained
wealth.

1. United States v. Benevento, 836 F.2d 129 (2nd Cir. 1988).
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Reducing Waste —
Proper Management
of Seized Assets

In 1983 the General Accounting Office (GAO)
sharply criticized fedsral forfeiture efforts for
" wasting seized assets. Photos of long lines of
boats, cars, and planes rotting and rusting in
Florida’s tropical air depicted the need for ad-
ninistrative and even legislative reform.

The GAO found that vehicles resold for 58 per-
cent of their seizure value, boats for 43 percent
- and aircraft for only 35 percent. The experience
of the states has been comparable. Long delays in
the completion of forfeitures often causes this
waste. As forfeiture proceedings extend over
time, seized assets which have been put in storage
continue to deprecxate Con%ress amended
federal statutes in 1984, 1986,° and 1988* to
provide for proper management of seized assets.

The UCSA fails to address these concerns.
However, the proposed amendments provide
three state of the art techniques to speed the for-
feiture process, eliminate non-meritorious cases,
and reduce waste,

First, they permit substitute custodianship of
seized assets—the power to let assets remain in
the physical custody of the owner or of a contrac-
tor. This allows the owner or contractor to
properly maintain the assets while awaiting the
outcome of the forfeiture proceedings.

Second, a new "quick release” provision allows
owners to substitute a bond for their property, ad-
dressing both their need to use the property and
the desire of all parties to minimize storage char-
ges.

Third, another provision also permits the return
of seized property. It allows persons whose inter-
ests are exempt from forfeiture, generally lenders,
to foreclose immediately if the owner defaults.
They can sell the property to satisfy their interest,
and return any excess monies to the court to be
securely deposited in an interest-bearing account
pending completion of the forfeiture process.

Freedom from Forfeiture
—Exemptions

In 1974 the U.S. Supreme Court reaffirmed its
long support of forfeiture, holding that the U.S.
Constitution’s protection against the taking of
property without due process does not requxrc ex-
emption of wholly innocent interests.’ The
Supreme Court’s decision, however, has been
tempered by legislative restraint. Legislatures
have perceived the role of civil remedies as free-
ing legitimate commerce from the effects of
criminal influences. The remedies are effective in
inverse proportion to the economic disruption
they cause; a truly effective civil remedy fosters an
alliance between business and law enforcement.
These perceptions have been shared by law enfor-
cement and reflected in federal and state legisla-
tion since the Supreme Court’s decision.

Statutes generally provide limited, piecemeal ex-
emptions from forfeiture to protect commercial
interests. The proposed amendments provide a
unified, comprehensive approach that clearly es-
tablishes a priority for commercial continuity
while preventing manipulation by drug network
participants and their agents. The exemptions
function as a series of tests, each designed to
eliminate non-qualifying claimants, leaving those

2. Pub.L.98-473.

3.  Pub.L.99-570.

4. Pub. L. 100-690.

5. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U S. 563 (1974).
Overview

11




who are, for example, good faith purchasers for
value.

Speedy Probable Cause
Determination —

“Right to a Hearing

The proposed amendments create a new right to
aspeedyjudicial determination of probable cause,
a right now found in only a few states. Even
federal law provides no right to a speedy hearing.
The U.S. Supreme Court has held that delays of
months or even years between seizure and a judi-
cial determination of probable cause at a forfei-
ture hearing do not violate due process.® While
delays due to ongoing criminal trials are often
desirable to people accused of crime, they are
economically damaging to lienholders and other
commercial interest holders.

The new speedy hearing right also benefits those
accused of crime. For example, a pers