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CHAPTER ONE 

The Role of the Attorney General 

I. Introduction 

The federal and provincial Attorneys General personify the public prosecution system 
in Canada. TIlese officials are accountable to the public, through Parlianlent and the 
provincial legislatures, for the exercise of powers conferred by statute and common law. 
They lie at the centre of the justice system. TIle prosecution by the Crown of offences under 
the Criminal Code l or other federal and provincial legislation is carried out by agents of the 
Attorneys General. Superintendence over such public prosecutions, as well as the ability to 
control private prosecutions, rest with the Attorneys General. Further, Attorneys General 
have historically, though currently to a diminished extent, been responsible for the police 
and correctional facilities. 

Equally central to the federal justice system is the Minister of Justice. As a member of 
Cabinet, the minister has political responsibilities. Federally, the Minister of Justice bears 
primary responsibility for fornlUlating the legal ptlUcy of the government of the day, is 
responsible for the court system and the administration of justice generally, and is legal 
adviser to the Cabinet. 

In light of the inlportant functions of each of these offices separately, it is particularly 
noteworthy that in Canada they are combined into one. Federally, a Minister of Justice is 
created by statute, and the office-holder is ex officio the Attorney General of Canada. In 
addition, each province has a single office-holder who perfom1s the functions associated 
with both posts. In some provinces the office-holder is known as the Attorney General, and 
in others as the Minister of Justice. For convenience, we will use the ternl "Attorney 
General" to refer to the hold.er of this combined office, unless the context requires otherwise. 

TIle importance of having a responsible person of integrity in the role of Attorney 
General is apparent. In particular, the running of the prosecution service is a task with a great 
potential for conflict of interest. Situations have arisen on many recent occasions - the 

1. R.S.C. 1985, c. C-46. 
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Donald Marshall inquiry,z the Manitoba "Ticketgate" inquiry,3 the resignation of British 
Columbia's Attorney General4 and the Patricia Starr inquirl- in which the need to have 
someone act independently and free of political pressure or other conflicts has been made 
apparent. 

This paper will examine the role, responsibilities, and powers of the merged office of 
Attorney General and Minister of Justice at the federal level. Our recommendations will 
concern two major areas: the administrative structure of the combined office of the 
Depatiment of Justice and the office of the Attorney General, and the particular powers of 
the Crown prosecutor, acting under the Attorney General, to initiate. conduct. and terminate 
proceedings. The recommendations we will make for restructuring are directed specifically 
at the federal Department of Justice; however. we believe that the proposals would be 
equally appropriate to both the federal and provincial levels of government. The 
recommendations concerning the powers of the Attorney General and Crown prosecutors 
with relation to criminal prosecutions will directly affect the provinces. 

II. Historical Sketch 

Both provincial at1d federal legislation creating the office of Attorney General began 
by conferring upon the office-holder the powers and duties which have traditionally 
belonged to the Attorney General of England and Wales. As a result, the starting point for 

2. TIle inquiry was established in Nova Scotia to investigate the wrol1grul murder conviction of Donald Marshall. 
See the Royal Commission on the Donald Marshall, Jr., Prosecution, [ReportJ 7 vols. (Halifax: The Royal 
Commission, 1989). In the course of hearings, testimony raised the question of the proper relationship between 
the police and the Attorney General's office with regard to responsibility for deciding to lay crinlinal charges, 
possibly affecting the decision not to lay charges against a member of the provincial Cabinet. 

3. A police investigation led to charges of ticket-fixing against a number of lawyers, and several judges, in 
Manitoba. The office of the Attorney General prosecuted the charges, but was also involved, through its 
administration of justice responsibility, in negotiations with judges concerning salary, retirement, etc. See 
T1te Dewar Review: A Report Prepared by The Honourable AS. Dewaral the requesto/tlte Attorney-General 
o/Manitoba, October 1988 [unpublished] [hereinafter Dewar ReviewJ. One official in particular was found 
10 have been in a clear conflict of interest in both engaging in plea-bargaining discussions with counsel for 
one of the judges, and participating in the process determining that judge's pension entitlement. See the 
discussion of this issue below at 35 in "Dividing the Offices of Minister of Justice and Attorney General". 

4. Early in 1988, Brian Smith, the Attorney General of British Columbia, resigned his post. His stated reason 
for doing so was attempted interference from the Cabinet in what should be an independent prosecutorial 
responsibility for determining whether charges should be laid. 

5. A judicial inquiry was established in Ontario to investigate a number of allegedly inlproper political 
contributions. The Attorney General of Ontario, Ian Scott, noted that it might be necessary for him or the 
Crown law office to advise investigating police officers whether charges should be laid. As a result, Scott felt 
that he ought not sinlultaneously to be acting as legal adviser to the government, and outside cowlsel was 
hired. 
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understanding the present offices is the history of the Attomcy General of England and 
Wales.6 

In earliest times the' 'King's Attomey", or Attomey General, was merely the barrister 
entrusted with supervision of the King's legal interests throughout the country. The' 'King's 
Solicitor" , the precursor to the Solicitor General, was the Attomey General's senior deputy. 7 

During the sixteenth century most prosecutions were in the hands of private individuals, but 
the Crown, through its personal representative, on occasion instituted and conducted 
proceedings. Since most prosecutions were nominally in the name of the Sovereign, the 
Crown had the right, through its representative, to terminate the proceedings prior to 
completion.s These powers of intervention thus came to be exercised by the Attomey 
General or by the Solicitor General. The latter acted, for many purposes, as the deputy to 
the Attomey General, and undertook much of the counsel work. 

The two most important powers of the Attomey General in England and Wales were 
the right to initiate and terminate prosecutions. l1ie Attomey General could initiate 
prosecutions by laying an information before ajul)tice and seeking the issuance of process, 
or by the use of an ex officio information,9 which could only be used for misdemeanours1o 

and which removed the case into the Star Chamber, a court with wide discretionary powers 
in criminal matters. After the Star Chanlber was abolished, the Attomey General was able 
to place the information directly into the Court of King's Bench, and also had a right to move 

6. Philip Stenning has conducted a detailed study of the historical roots of the public prosecution system under 
the auspices of the Law Reform Commission of Canada [hereinafter LRCj: Appearing for the Crown 
(Cowansville, Quebec: Brown, 1986). Only certain aspects of his research are recounted here. 

7. Ibid. at 15-16. 

8. Ibid. at 17. 

9. D. Walker, ed., 17,e Oxford Companion (0 Law (Oxford: Clarendm, 1980) defines ex officio information as 
follows at 444: 

A criminal information filed by the Attorney-General on behalf of the Crown in respect of crimes 
affecting the government or peace and good order of the country. It was utilized in cases of 
seditious writings or speeches, seditious riots, libels on foreign ambassadors, and the obstruction 
of public officers in the course of their duties. It was abolished in 1967. 

10. Walker, ibid., defines mLodemeanour as follows at 843: 

At common law in England, a crime which was neither a treason nor a felony (qq. v.) but a lesser 
offence. Some crimes which were technically misdemeanours were serious, e.g. conspiracy, riot, 
assault, but many were trivial offences. In 1967, all distinctions between felony and 
misdemeanour were abolished, the rules applicable to misdemeanour being made applicable to 
both categories. The distinction has been replaced by that between arrestable and non-arrestable 
offences, the former being those for which the sentence is fixed by law or for which a person 
may be sentenced to five years' imprisonment. 
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indictments directly to that court. The Attorney General also had 1he power 10 ternlinate any 
private prosecution (except an "appeal of felony"u). 

The Attorney General of England and Wales was, and continues to be, the head of the 
bar, and retains the right to be heard before all other counse1 when appearing personally 
before any court. Any prosecution for a felony could be stopped by the Attorney General's 
personal use of a nolle prosequi. 12 The Attorney General could take over aud conduct private 
prosecutions with the consent of the private prosecutor, though whether the ability existed 
to do so without that consent is unclear.13 

In the English colonies that were established in the Maritimes and Upper Canada, this 
British system was largely adopted, but with some modifications. In each of these colonies 
and in Lower Canada, the English office of Attorney General was established. Pru1icularly 
of note, however, is the greater involvement of these Attorneys General in prosecutions that, 
in England, would generally have been pursued privately.14 In Upper Canada for exanlple, 
the first Act creating a system of Crown Attorneys CaIne more than 20 years before the 

11. Walker defines appeal of felony as follows (ibid. at 69): 

In case of death by murder or manslaughter the feudal lord of the deceased, the widow, or the 
heir male might bring an appeal, in substance an accusation or challe.lge or claim for loss to 
himself rather than for hann to the public. An appeal might be brought even after the appellee 
had been tried on indictment and acquitted The defendant had the right to trial by battle. TIle 
parties had to fight personally, save that a woman, 8 priest, an infant, a person over 60, or lame 
or blind might hire a champion. The battle took place before the judges of the King's Bench or 
Conunon pleas, and the parties were each armed with a staff an ell long and a leather shield, and 
battered each other from sunrise to star-rise or until one cried •• Craven' '. The defendant could 
clear himself by the ordeal or, after this was abolished, by jury trial per patriam. If beaten in 
combat or found guilty, the defendant suffered the same judgment as if convicted on indictment, 
and the Crown had no power to pardon because the appeal was a private suit. It became obsolete 
but was not abolished and in 1817 Ashford brought a writ of appeal in the King's Bench against 
TIlornton for the alleged rape and murder of Mary Ashford. Thornton had already been tried and 
acquitted of the charge at assizes; he demanded trial by battle against Ashford who declined to 
accept the challenge and Thomton was discharged: see Asliford v. Tluml10n (1818), 1 B. & Ald. 
405; in the following year appeals of felony and trial by battle were aoolished by statute. 

12. TIle ~etm nolle prosequi is defined ill ibid. at 883 as follows: 

In civil proceedings. an undertaking by the plaintiff not to proceed with his action at aU or as to 
part of it, or as to certain defendants. The Attorney-General of EngIand has power in any crinlinal 
proceedings on indictment at any tfile to enter a nolle prosequi and thereby to stay proceedings. 
The origin of the power is uncertain but the basis appears to be that the Crown. in whose name 
criminal proceedings are taken, may discontinue them. The first instance was in 1555. TIle court 
will not thereafter allow any further proceedings to be taken in the case, nor inquire into the 
reasons or justification for the Attomey-General's decision. It is not equivalent to an acquittal 
and does not bar a fresh indictment for the same offence. 

In the U.s., the discretion is vested in the prosecutor such as the district attorney and may be 
used if the accused agrees to make restitution or to plead guilty to a lesser charge. 

13. Stenning.supra, note 6 at 30-31. 

14. Jbid. at 40. 
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comparable English statute: it was modelled not on the system in use in England, but on that 
in Scotland. IS 

Two Committees of the Executive Council of the Province of Canada dealt with 
problems in the administration of justice in Canada East and Canada West. 16 TIle 1846 report 
of the committee discussed how, given the union of Upper and Lower Canada, to incorporate 
two Attorneys General and two Solicitors General into the government. It was recommended 
that all four law officers should continue to hold seats in Parliament, but that only the 
Attorneys General should remain in the Executive Council. The Attorney General's primary 
responsibility was to conduct personally the Crown's business before the courts and to advise 
Cabinet colleagues on legal matters. TIle Solicitors General were to continue to assist the 
Attorneys General in their duties, as requested, particularly in appearances before the courts. 
When none of the law officers was available to appear, the Attorney General or the Solicitor 
General could instruct counsel, usually Queen's counsel, to appear as their representative. l

? 

With Confederation came several provisions of the Constitution Ac~ 186718 that are 
particularly relevant to a discussion of the role of the Attorney General: 

1. Subsection 91 (27) giving the federal Parliament exclusive jurisdiction over' 'The 
Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but 
including the Procedure in Criminal Matters"; 

2. Subsection 92(14) giving the provincial legislatures exclusive jurisdiction over 
"TIle Administration of Justice in the Province, including the Constitution, 
Maintenance, and Organization of Provincial Courts, both of Civil and of Crinlinal 
Jurisdiction, and including Procedure in Civil Matters in those Courts"; 

3. Section 63 providing that the Executive Council of Ontario and Quebec shall be 
composed of such persons as the Lieutenant Governor thinks fit, but in the first 
instance .• must include inter alia the Attorney General and in Quebec must include 
the Solicitor General; 

4. Section 134 providing for the appointment, under the Great Seal of the province, of 
inter alia the Attorney General and in Quebec the Solicitor General as well; and 

15. See a discussion of the establishment of this system through The Upper Callada COUll!>' Attomeys' Act, S.C. 
1857, c. 59, in M. Bloos, "The Public Prosecuuons Model From Upper Canada" (1989) 32 C.L.Q. 69. 

16. Province of Canada, Committee of the Executive Council respecting the Salaries and Emoluments of the Law 
Officers of the Crown in this Province and the Fees to Queen's Counsel for Services rendered by them for 
the Crown payable out of the Public funds, 1844 (RG I, E I, Canada State Book C, pp. 563-569) and Province 
of Canada, Special Committee of the Executive Council in relation to the remuneration and duties of the 
Crown Law Officers, 1846 (RG I, E I, Canada State Book F, pp. 85-100) quoted in Stenning, supra, note.6 
at 64-68. 

17. Stenning, supra, note 6 at 64-68. 

18. (U.K.), 30 & 31 Viet., c.3. 
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5. Section 135 providing that the Attorney General and Solicitor General continue to 
have all "Rights, Powers, Duties, Functions, ResponsibiHties or Authorities" as 
were vested in or imposed on them prior to Confederation until otherwise provided 
by the legislature. 

TI1e effect of this division of powers was to give conduct of the majority of criminal 
prosecutions to the provincial Attorneys General and their agents. 

After Confederation, the federal and provincial governments each crem0d the offices 
of Attorney General or Minister of Justice, although the titles are not unifol111 among 
provincial governments. To an extent these offices were based on the British model. In other 
significant aspects, they depal1ed from that model. Certain aspects of the British 
arrangements will be considered both here and later, but a full explanation of the various 
offices in England and ScothUld and their respective duties is set out in Appendix A. 

TI1C first post~Confederation federal legislation concerning the Attomey General was 
All Act Respecting the Department 0/ Justice. 19 TIlis Act creates the Department of Justice, 
and provides for the appointment of a Minister of Justice. In the origina11868 version of the 
Act, the minister's duties are to act as official legal adviser to the Governor General and 
Cabinet, to see to it that the administration of public affairs is in accordance with the law. 
to have superintendence of all matters connected with the administration of justice in Canada 
within federal control, and to advise upon the legislative acts of the provinciallegislatures.2o 

TIle Act also provides that tho Minister of Justice is ex officio the Attorney General of 
Canada. TI1C Attorney Genoral was by the 1868 Act entrusted with the powers and duties 
"which belong to the office of the Attorney General of England by law or usage" .21 The 
Attomey General had the powers that pre· Confederation provincial laws had given to 
provincial Attorneys General, where such laws were now in the federal sphere. The Attorney 
General was also the legal adviser to govenlment departments, was responsible for 
approving instruments issued tUldcr the Great Seal of Canada, had the superintendence of 
prisons and penitentiaries, and was to regulate and conduct all litigation on behalf of the 
Crown in right of Canada.22 In addition, when the North-West Mounted Police were created 
in 1873, supervision of the force was assigned to the Department of Justice.23 

111e office of federal Solicitor General was created in 1887, by An Act to make provision 
lor the appointment 0/ a Solicitor General.24 11)is Act provided for the appointment of a 

19. S.C. 1868, c. 39. 

20. Ibid .. s. 2. 

21. Ibid., s. 3. 

22. Ibid. 

23. Administration ofJustice, North West Territories Act, S.C. 1873. c. 35. See the discussion of the ~tablisluncnt 
of this force in P. Stcnning, Legal Status of the Police, Sludy Paper prepared for the LRC' (Ottawa: Supply 
and Services Canada, 1981) at 45. 

24. S.C. 1887, c. 14. 
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Solicitor General, whose duties were to "assist the Minister of Justice in the counsel work 
of the Department of Justice" .25 In effect, the Solicitor General was given the role 
traditionally assigned in England to the office, that of assistant to the Attomey General. 

In each province the practice of assigning the duties of the Minister of Justice and 
Attomey General to one person was followed. TIle division of functions between those two 
offices was not uniform, however. A chart showing the various ways in which 
responsibilities have been divided is attached to this paper as Appendix B. 

In providing that the same person was necessarily to fill the roles of Attomey General 
and Minister of Justice, both federal and provincial legislation departed from the English 
model that was the source of the offices. The Attorney General in England, for example, is 
not a member of Cabinet, and has responsibilities which are considerably more limited than 
in Canada. Responsibility for police and prisons in England rests with the Home Secretary, 
who also has some responsibility for the administration of courts. This responsibility is 
shared with the Lord Chancellor, who in addition recommends judicial appointments, 
supervises judges and courts, and serves as a legal adviser to the Cabinet. Both the Home 
Secretary and the Lord Chancellor are members of Cabinet, with the attendant political 
responsibilities. 

Thus in the original legislation creating a federal Attomey General, Canada combined 
within one post responsibility for prosecuting, acting as legal adviser to the govemment, 
administering courts, supervising the police, and superintending prisons and penitentiaries. 
In addition, all of these duties were given to a member of Cabinet, with the political 
responsibilities that such a position entails. TIlese are tasks that were, in the tradition from 
which they canle, separated, and which today in England are divided among five different 
offices. 

Since the original legislation there have been some amendments, but on the whole the 
structure is unchanged. Responsibility for the RCMP, prisons and penitentiaries, and parole 
and remissions was given to the Solicitor General in 1966.26 This is a departure from the 
traditional English model of the Solicitor General's office, and is an anomaly that now exists 
federally and in six provinces.27 With this exception, however, the functions assigned to the 
Minister of Justice and Attomey General remain today as they were in 1868. 

25. Ibid., s. 1. 

26. Governmenl Orgallizatioll Act, 1966, S.C. 1966·67, c. 25, s. 4. Responsibility for prisons and penitentiaries 
hnd been transferred from the Attorney General to the Minister of Justice in the Departmell( 0/ Justice Act, 
R.S.C. 1906, c. 21. 

27. In Nova Scotia, New Brunswick, Ontario, Alberta, and British Columbia. the Solicitor General is responsible 
for the Police, and in Quebec, the police are under the Minister for Public Security. 111C Alberta Police Act, 
S.A. 1988, c. P.12.01, s. 2, charges the Solicitor General with the administration of the Act, but still places 
nil police services and pence officers under the direction of the Attorney General. 
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III. The Present Role of the Attorney General 

A full understanding of the Attorney General in today's context requires consideration 
of each of the various roles the position entails. The Attorney General must act as a member 
of Cabinet. accountable to Parliament and the public. The Attorney General must 
superintend the prosecution service, directing the course of criminal prosecutions conducted 
by the state, and supervising private prosecutions. As head of the prosecution service, the 
Attorney General is accountable to the courts. The Attorney Geneml federally has had, and 
in some provinces continues to have, responsibility for the police. 

A. The Attorney General and Parliament 

In England the Attorney General is not a member of Cabinet, and is independent from 
its dictates with respect to the exercise of prosecutorial authority. It has been clear since the 
early part of this century that the English Attorney General may seek the advice of Cabinet 
but is not required to do so. TIle most weU-known explanation of this relationship is that of 
Lord Shawcross, while Attorney General of England in 1951: 

I think the true doctrine is that it is the duty of an Attorney-General, in deciding whether or 
not to authorise the prosecution. to acqua1nt himself with all the relevant facts. including, 
for instance. the effect which the prosecution, successful or llUsuccessf111 as the case may 
be. would have upon public morale and order. and with any other consideration affecting 
public policy. In order so to inform himself. he may, although r do not think he is obliged 
to. consult with any of his colleagues in the government. and indeed, as Lord Simon once 
said, he would in some cases be a fool if he did not. On the other hand, the assistance of his 
colleagues is confined to informii'1g hint of particular considerations which might affect his 
own decision. and does not consist, and must not consist. in telling him what that decision 
ought to be. The responsibility for the eventual decision rests with the Attorney-General, 
and he is not to be put. and is not put. under pressure by his colleagues in the matter. Nor. 
of course. can the Attorney-General shift his responsibility for making the decision on to the 
shoulders of his colleagues. If political considerations which in the broad sense that I have 
indicated affect government in the abstract arise it is the Attomex-General, applying his 
judicial mind, who has to be the sole judge of those considerations.28 

It is noteworthy. however. that this independence is a matter only of convention. As 
one commentator has noted, it is difficult to find "any clear legal ground for asserting a 
right in the Attorney-General to act independently··.29 

The extentto which the Attorney General of Canada is independent is less clear. Unlike 
in ~gland. the Attorney General of Canada is a member of Cabinet, and is by statute also 
the Minister of Justice, responsible for "superintendence of all matters connected with the 

28. Lord Shawcross' statement is to be found in J.L1.J. Edwards. The lAw Officers o/the Crown (London: Sweet 
& Maxwell. 1964) at 223 [hereinafter lAw OffICersl. 

29. G. Marshall. Constitutional Conventions.' The Rules and Fonlls 0/ Political Accountability (Oxford: 
Clarendon. 1984) at 112. 
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administration of justice in Canada" .30 In addition, the Canadian Attomey General has 
always had dut.ies lUld responsibilif.ies held by the Home Secretary and Lord Chancellor in 
England, both of whom are members of Cabinet. 

Stenning has poin!9d out th)t in colonial times, when the Attomey General was a 
professional lawyer retained by the govemment, "No law officer of these days could 
seriously have thought that he enjoyed, or was entitled to, lU1fhing resembling 'political 
independence' from the dictates of the Govemor of the day." I In 1840, after the union of 
the two Canadas, the Attomeys General (and Solicitors General) of Canada East and Canada 
West were required to hold seats in Parliament, and to "take part in political affairs".32 
Stenning notes that' 'the two heads of theJ anus-like govemment of the Province at this time, 
Baldwin and Lafontaine, were respectively the Attomeys General of Canada West and 
ClUlada East.' .33 This combining of functions continued with Confederation, as Sir John A. 
Macdonald held the post of Attomey General between 1867 and 1873.34 

Further, Edwards points out (albeit' 'sadly") that prior to 1978: 

[T]he evidence of previous administrations, irrespective of party affiliation. suggests that 
earlier Prime Ministers and Attorneys General subscribed to a totally different philosophy 
in which decisions in highly political cases were made by the Cabinet and carried out by the 
Attorney General.35 

Edwards then discusses cases in the St. Laurent, Diefenbaker and Pearson govemments, 
suggesting that at those tinles: 

[M]ost Ministers of the Crown would have viewed their involvement in the disposition of 
such prosecutorial questions in Cabinet as a natural application of the principle of collective 
responsibility for unpalatable political dedsions.36 

In recent years, however, the "Shawcross principle" has been cited as applicable to 
Canada. Beginning in 1978 with Mr. Basford. at least four At10meys General in Canada 
have embraced the statement of principle made by LOt'd Shawcross that the Attomey General 

30. Department 0/ Juslice ACI, R.S.C. 1985. c. J.2. s. 4(b). 

31. Supra, note 6 at 288. 

32. Ibid. 

33. Ibid. at 288·289. 

34. J.LIJ. Edwards, The AttOrlley General. PoWics, and Ihe Public Interest (London: Sweet & Maxwell, 1984) 
at 358 [hereinafter Attorney Genera/l. Edwards also (Xlints out that William Abcrhart acted as Attorney 
General of Alberta while Premier, and that "Many instances are on record, well into the present century, 
where the Premier of a Provincial GovenUllent has simultaneously fulfilled the duties of Attorney General." 
Notable among these was Maurice Duplessis, Premier of Quebec, who also acted as Attorney General. 

35. Ibid. at 361. 

36. Ibid. at 362. 
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is not subject to control by the Cabinet in makitlg prosecutorial decisions.37 Mr. Basford 
stated: 

The first principle, in my view, is that there must be excluded any consideration based upon 
narrOw, partisan views, or based upon the political cooscquences to me or to others. 

In arriving at a decision on such II sensitive issue as this, the Attorney General is entitled to 
seek information and advice from others but ill no way is he directed by his colleagues in 
the government or by parliament itself.38 

TIle McDonald Commission reached a similar conclusion about the need for the Attol1ley 
General to put aside personal or party political concerns when deternlinitlg whether to initiate 
a prosecution.39 

Several other writers have considered the role of the Attorney General, in particular 
with respect to ClzarterojRiglzts cases.40 The Attorney General of Ontario stated that, if he 
was satisfied that a statutory provision creating an offence was unconstitutional, or that a 
prosecution would violate the accused's rights, it would be his duty to intervene to stay the 
proceedjngs.41 Taking this obligation a step further, Mr. Scott contemplated that if be was 
convinced that a fellow minister's proposed course of action was ullconstitutional, and he 
was unable otherwise to prevent it, the Attorney General might have to take legal 
proceediogs against that minister. He concluded: 

The public and the legal professioo should be vigilant to sec that the Attorney General 
vigorously pursues this obligation in a matter that respects the flmdnmental principles of 
independence and objectivity that have historically guided the exercise of the Attorney 
General IS rcsponsibilities.42 

Neveliheless, the federal Attorney General is appointed by the Priole Minister and so 
could be dismissed from office for insisting on a course of conduct that is against the advice 
of the Cabinet. In such circumstances the Attomey General might feel compelled to resign 

37. R. Mi!Muruy, "The Office of the Aitolllcy General" in D. Mendes da Costo, ed., Tile Cambrldge Lectures 
(Toronto: Butterworths, 1981) at 2-3 and 5-6 (fonner Attorney General of Ontario) and r. Scott, "The Role 
of the Attorney General and the Charter of Rights" (1986·87) 29 C.L.Q. 187 at 189·192 (present Attorney 
General of Ontario). TIIO remarks oC Mr. R. BasCord and Mr. M. Macguignn (both fonnel' federnl Ministers 
of Justice) arc qUoted in Edwards. Attorney Gelleral, supra, note 34 at 359·364. 

38. Canada, House o/Commons Debates at 3881 (17 March 1978). 

39. Commission of Inquiry Concerning Certain Activities of tlte Royal Canadian Mounted Police, Tllird Report: 
Certain. R.C.MP. Activities alld tile QuestiOIl o/GoW!r1lmelltal Kllowledge (Ottawa: Supply and Services 
Canada, 198!) (Chaimlan:Justice D.C. MacDonald) at 509. 

40. Sec, e.g., Scott, supra, note 37: D.C. Morgan. "Controlling Prosccutorial Powers -Judicial Review, Abuse 
of Process and Section 7 of the Charter" (l986·87) 29 C.L.Q. 15: J.L1J. Edwards, "'111e Attorney General 
and the Charter of Rights" in R. Sharpe, ed., Cllarter Litigatioll (Toronto: Butterworths, 1987) at 45·6B. 

41. Scott, supra, note 37 at 199. 

42. Ibid. 
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before being dismissed.43 Either event could be expected to have a serious political impact 
affecting even the government's survival. 

It is also clear, having been stated both by Attorneys General and the judiciary, that the 
Attorney General is accountable to Parlianlent or the appropriate legislature. One leading 
case that expressly refers to this accountability is SlItythe v. The Queen.44 In that case, Chief 
Justice Fauteux stated that the court could not review the exercise of the Attorney General's 
discretion regarding the election to proceed by way of summary conviction, but that the 
Attorney General could be questioned in the legislature about the decision, and sanctioned 
by that body, if appropriate. 

This anlOunts to saying that the accountability of the Attorney General to Parliament 
lies in the fact that ministers of the Crown can be called upon to answer questions in the 
House and can be censured by the House. But this theoretical accountability must be 
considered in the context of the reality that party solidarity would likely lead to the support 
of any Attorney General, whether independent in decision-making or not. As Lord 
Shawcross noted: 

Responsibility to Parliament means in practice at the most responsibility to the party 
commanding the majority there, which is the party to which the Attorney General of the day 
must belong. One has only to remember the so-called Shrewsbury' 'martyrs" and the Clay 
Cross affair to realize that that party will obviously not criticize the Attorney General of the 
day for not taking action which, if taken, might cause embarrassm!'ot to their political 
supporters.45 

Further, it is the view of Edwards46 that this accountability arises only after the fact: 
when the decision not to prosecute has been made, or when the prosecution is complete. The 
Attorney General cannot, it seems, be required to defend a decision while the case is still 
before the courts. As a result, Stenning points out: 

[T]he very nature of the Attorney General's prosecutorial discretion, and the desire to ensure 
that the administration of criminal justice is kept as far as possible removed from strong 
political pressures, have tended to ensure that parliamentary control over his discretion in 
this area can only be less than adequate. In the first place, in the pressllre of business with 
which Legislatures are involved. they inevitably can and do become far removed from the 
stream of nm-of-the-mill criminal prosecutions which are processed through the inferior 

43. Although such events arc not common, the fonller Attomey General of British Columbia, Brian Smith, 
resigned his post in 1988: see note 4. Similarly, in 1977, Robert Ellicott resigned his post as AttonlCY General 
of the COI1U1lOnwcalth of Australia. Edwards, in Attorney General supra, note 34, notes at 384 that in his 
letter of resignation to the Prinle Minister, Ellicott charged that "decisions and actions which you and the 
Cabinet have reccntly made and taken have inJpeded and in my opinion have constituted un attempt to direct 
or control the exercise by me ns Attorney Genernl of my discretion". In his resignation speech, Mr. Ellicott 
quotcd Lord Shawcross' stntemcnt of principle. 

44. [1971jS.C.R.680. 

45. This quotation from Lord Shnwcross was itself quoted in the paper given by the fonner Attomcy Genernl of 
Onturio, R. McMurtry, supra, note 37 at 5. 

46. Law Officers, supra, note 28 nt 224-225. 
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courts every day. The volume and low visibility of these cases (which form the vast bulk of 
all criminal cases heard by the courts) make it fairly easy for abuses to go undetected by the 
politicians, and ensure that parliamentary control over such abuses is unlikely to be very 
coosistentlyeffective .... Secondly, such valuable parliamentary rules as thesubjudice rule 
ensure to some extent that even when abuses do come to the attention of politicians, such 
cootrol as they are able to exercise through the parliamentary process, being necessarily ex 
postjacto, will often have very limited effectiveness in terms of securing justice for the 
accused .... Thesubjudice rule ensures that, once a prosecution has been launched, it is not 
until after the accused has been acquitted or convicted that the politicians can do anything 
about it .... 47 

Thus there are limits on both the accountability that can be demanded, and the control that 
can be exerted by a legislature. 

It must also be noted that the" Shawcross principle" itself - that the Attorney General 
is to be free from political influences -- has been questioned. Edwards has suggested that 
some qualification must be made to the principle, to take account of a distinction between 
types of political considerations. What the Attorney General must ignore are partisan 
political considerations: that is, considerations" designed to protect or advance the retention 
of constitutional power by the incumbent government and its political supporters.' ,48 On the 
other hand the Attorney General should have regard to "non-partisan" political 
considerations such as "maintenance of harmonious international relations between states, 
the reduction of strife between ethnic groups, the maintenance of industrial peace and 
generally the interests of the public at large.' ,49 

However, Ulis distinction has not been universally accepted. It has been pointed out in 
reply that 

[E]ven those decisions which have the greatest appearance of consensus (e.g. laws passed 
by a representative democratic parliamen t) cannot necessarily be automatically characterized 
as' 'non-partisan", since they are almost invariably the product of a partisan politicul system 
in which one partisan faction (or a coalition of partisan factioos) predominates and is able 
to implement its own policies. The distinction between partisan and non-partisan decisions 
according to this view. is not one of kind but of degree, and relies heavily for its validity on 
the ability of the dominant political faction to coovince the populace that the decisioos it 
proposes to implement "involve the wider public interest that benefits the populatioo at 
large" .50 

Further, although it may be clear that the public interest is involved in a decision, that 
does not make clear what the decision should be. The nature of the political process is such 
that different political parties will in good faith disagree. It has been noted that the 

47. Supra, note 6 at 303-304. 

48. J .LlJ • Edwards,Ministerial Responsibility/orNatiollal Security ,Ottawa: Supply and Services Canada, 1980) 
at 69-70. 

49. Ibid. 

50. SterUlil1g, supra, note 6 at 291-292. 
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maintenance of hannonious international relations, reduction of strife between ethnic 
groups, and maintenance of industrial peace 

[A]re precisely the areas in which conservative and socialist politicians trust each other least. 
It might be, for example, that a politician holding the office of Attorney-General could 
believe that industrial peace would be endangered if legal proceedings were taken against 
strikers acting unlawfully in the alleged pursuance of a trade dispute. He might be right in 
this factual supposition, but those of a different political persuasion might not be willing to 
accept a decision based on this view as non-partisan.51 

Given this, it is not sufficient sinlply to say that the Attorney General may give 
consideration to the wider public interest. It is not difficult to imagine circumstances in which 
the Attorney General claims to act based on the public interest, but is accused by opposition 
parties of acting out of partisan political motives. TIlis is not to say that non-partisan political 
considerations do not exist; it is simply that the distinction between partisan and non-partisan 
motives may not always be clear in practice. In such circumstances the final arbiter must be 
public opinion. If the majority of the population is persuaded that the motives are 
non-partisan and acceptable, then the government will continue to have public support; if 
the public are not. so persuaded, the government, or at least the Attorney General, will lose 
that support. Ultimately public opinion provides the only measure of whether a political 
motive is non-partisan. 

Though t!lere may be disagreement on how clear this distinction is in practice, it does 
not seem to be questioned by anyone that, in principle, partisan political considerations have 
no place in the nonnal operation of the prosecution service. The tradition in England, and 
in Canada, that the Attorney General is onlyin unusual circumstances involved in individual 
prosecutions is one method of achieving this aim. TIle tradition that exists in England, and 
which has recently been affinned in Canada, against Cabinet direction of any decision by 
the Attorney General concerning individual prosecutions is a second method. But an 
important point flows from this. It must be recognized that the independence of the Attorney 
General is not an end in itself; ralher, it is a means of assuring that improper motives do not 
enter into the decision whether to prosecute.52 

51. Marshall, supra, note 29 at 115. 

52. Edwards, inAltorlley Gelleral (supra, note 34), notes at 362-363 that: 

In making these decisions it should not be assumed that the Cabinet would necessarily be 
governed by politically partisan motives. At the SlIme time, it would be unrealistic not toenviSllge 
situations in which, in the absence of any c1cnrly understood constitutional prohibition against 
the referral by the Attorney General of prosecution matters for decision by the Cabinet or any 
group of ministers or by the Prinle Minister, partiSlln influences would rise to the surface and 
prevail in whatever decision ultimately emerged. 

In reply, it might be suggested Ihllt an cqunlly useful protection would be the understanding by Cabinet that 
partisan motives should not affecllheir decisions on prosecutorial matters, when political considerations do 
arise. TIlis is arguably a better SlIfegullrd, since it is a direct rather than indirect statement of the relevant 
principle. 
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In light of this, and also in recognition that there are times when wider considerations 
of public interest should indeed affect individual prosecutions, there are those who disagree 
with the principle of the independence of the Attorney General, if this is taken to mean that 
the decision to prosecute in individual cases will always, in the end, be a decision made 
exclusively by the Attorney General.S3 Prosecutorial decisions are not alone in having 
potentially far-reaching consequences; decisions on matters of defence, foreign relations, 
the environment, or public health and safety can have equally broad consequences. TIlis is 
not taken to be a justification for excluding Cabinet from any say in those decisions.54 

In the sanlC context, it can be questioned what the purpose of mere consultation by the 
Attorney General with the Cabinet might be. TIlere would be little sense in the Attorney 
General, the legal adviser to the government, seeking legal advice from the Cabinet. But if 
the advice sought is not legal, then that suggests that the decision is not merely a legal one. 
In this case, one mi~ht hold that there is no reason in principle for the decision to be restricted 
to the law officer.s 

Nonetheless it must be recognized that the principle of the independence of the Attorney 
General has become increasingly entrenched as a constitutional convention. TIlis recognition 
raises several issues that must be borne in mind in considering any refoml of the Attomey 
General's office. First, political considerations should not in normal circumstances affect 
prosecutorial decisions. However, when individual cases do raise political considerations, 
partisan motives must not be brought to bear. In such circumstances the Attorney General 
may seek the advice of Cabinet, but is not bound by that advice. Lastly, the final judges of 
whether a motive is partisan or not are the public. Any adequate system must see to it that 
these principles are protected. 

53. Lord Asquith. writing in 1924, discussed the decision to be made in 1914 in Englund whether to prosecute 
leaders of the {lister movement for high treason. He queried: 

Is it really suggested Umt Ule Lnw Officers of the day should huve assumed UIC WI divided 
responsibility for institutingorwithholdingproccedings and that the Cabinet could haveclaimed 
no voice in a decision 011 which Ule whole political future of Ireland might have turned? (quoted 
in Edwards, Law Officers, supra, note 28 at 214, n. 48). 

54. P. Sterming, S/lhl/lis~'IOIl 10 the Royal Commission /nl'estigatlilg the Prosecution of Donald Marshal/, Jr. 
[unpublished]. 

55. Edwards, ill Attorney General ~/Jpra, note 34 at 363), discusses Cabinet consideratioll by the St. Laurent 
government of the case of James Endicott, a Canadian clergynJan who had made statements suggesting Ulat 
bacteriological weapons hAd been used by United Nations Forces durirtg the Korean war. The Cabinet minutes 
show discussion of Ule fact that the easiest charge to prove would be treason, but thnt Ule only pennlty at the 
time 00 conviction was dcaUI. The Cabinet noted Ulat Utere would be a grent deal of unfavourable intemational 
attention. One could well nrgue Ulnt these are non-partisan political considerations, and Ulat Ulere is in fnct 
nolhing objectionable about Ulis type of Cabinet involvement. 

14 

Marshall (supra, note 29 at 113-114) argues that there is a distinction between an Attorney General seeking 
advice on Ule political advisability of a prosecution, and seeking advice about facts wiUlin the knowledge o( 
another minister. He gives Ule example of a decision by nil Attorney General in the Heath government in 
Britain seeking advice from the Secretary of State for Foreign Affairs on wheUlCr lives of hostages held by 
Palestinian guerrillas would be in greater danger if a particular airline hijacker were prosecuted. 



B. The Attorney General and Crown Prosecutors 

Individual prosecutions are actually conducted for the most part by public prosecutors, 
or "Crown Attorneys", acting as agents for the Attorney General. The historical 
development of the office of public prosecutor, and its present relalionship to the Attorney 
General, must therefore be understood. 

In the pre-Confederation Province of Canada, the Attorney General had little time to 
devote to court appearances as a result of the increasingly political nature of responsibili ties 
in the Executive COlmcil and Parlianlent.56 This was also the case with the deputy, the 
Sollcitor General. As well, the increase in population made it more difficult for these two 
law officers personally to appear in court on all of the Sovereign's business. When neither 
was available, Queen's counselor "Crown counsel" were appointed on an ad hoc basis to 
represent them for the duration of a session of the court. However, these counsel did not 
enjoy the prerogatives of the law officers. In Upper Canada, and later in Ontario, it becanle 
expedient to appoint County Attorneys, who were later known as Crown Attorneys. 111ese 
attorneys supervised the prosecution work, at first, on a pru1-time fee for service basis. 

Following Confederation similar duties were conferred on officials designated as 
prosecuting officers or Crown attorneys in other provinces. 111e theoretical degree of 
independence varied runong the provinces: in some provinces the local prosecutor was 
legally under the complete control of the provincial Attorney General, while in other cases 
the Crown attorneys enjoyed the rights and privileges of the Attorney General and Solicitor 
General when carrying out their prosecution functions. In other provinces, and in the federal 
system where there was no statutory recognition of Crown attorneys or public prosecutors, 
counsel are still employed on a full-tinle or part-time basis and exercise prosecutorial 
authority as counsel, agents, or delegates of the Attorney General.57 

111ere have only been relatively minor changes in the duties of Crown attorneys during 
the last 130 years.58 111eir primary responsibilities are to conduct prosecutions for indictable 
offences, to conduct prosecutions for summary conviction offences (where the public 
interest so requires), to supervise private prosecutions and take over the case where justice 
towards the accused requires, to deal with questions of the sufficiency of sureties, ruld to 
provide legal advice to justices of the peace.59 At the present time Crown attorneys must 
also exrunine documents sent by coroners, justices of the peace, and provincial judges to 
determine if fl1rther evidence needs to be gathered, or witnesses summoned to avoid a charge 
being dismissed for insufficiency of proof.60 

56. Stclwing,slIpra, notc 6 at 109·110. 

57. Ibid. at 121·130. 

58. See rhe Upper Callada COIlIlIy Allorneys' Act, sllpra, note 15 and CrowlI Attorneys Act, R.S.O. 1980, c. 107. 

59. Cro 11'11 Allorneys Act,slIpra, note 58, s. 12. Subsection 12Q) of this Act, giving the Crown Attomey tI:e powcr 
to dctcmlinc tile sufficicncy of surcties, was rccClltlychallcngcd WIder tllC Charter, but was uphr.ld. Howcvcr, 
tllC court hcld tllat tllis power was subjcct to Part XVI of thc Crimi/wi Code, allowing an applicant to have 
tllC question determincd by tllC court. SeeR. v. Dell'sbwy (1989), 39 C.R.R. 301 (Ont. I-I.C.). 

60. Croll'lI Attorneys Act, sllpra, note 58, s. 12(0). 
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It is our view that Crown attorneys are accountable to, and under the control of, the 
Attorney General. Some writers have disputed this position, particularly in Ontario,61 but 
the majority of historical and contemporary evidence supports the existence of this 
accountability.62 However, of necessity the local Crvwn attorney has a "broad and generous 
area of unfettered discretion in criminal prosecutions.,,63 Thus while Crown prosecutors are 
theoretically accountable to, and under the control of, the Attorney General, it is only in the 
most exceptional cases that the Attorney General would become directly involved in, or 
even knowledgeable about, a particular case. The Attorney General bears responsibility for 
the issuing of "wide and general guideline~ as to policy", 64 but the day-to-day 
administration of Justice must be in the hands of the local Crown attorneys or agents. 

The legal effect of these policy guidelines has received some recent attention. In R v. 
Catagas65 the Manitoba Court of Appeal considered an allegation of abuse of process 
because the accused, a native Indian, was prosecuted for breach of the Migratory Birds 
Convention Act;66 this prosecution, the accused alleged, was contrary to a policy of the 
provincial and federal governments (though the policy does not appear to have come from 
the Attorney General). The court held that the abuse-of-process argument failed since the 
policy itself was illegal, contrary to well-established constitutional principles that "[tJhe 
Crown may not suspend laws or the execution of laws without the consent of Parlianlent; 
nor may it dispense with laws, or the execution of laws; and dispensations by lIOll obstante 
[notwithstanding] of or to any statute or part thereof are void ane!. of no effect, except in such 
cases as are allowed by statute.' ,67 The court, however, went out of its way to point out that 
the holding in this case did not affect the legitimate exercise of proseclltorial discretion: 

Not every infraction of the law, as everybody knows. results in the institution of criminal 
proceedings. A wise discretion may be exercised ?gainst the setting in motion of the criminal 
process. A policeman. confronting a motorist who had been driving slightly in excess of the 
speed limit, may elect to give him a warning rather than a ticket. An Attorney-General. faced 
with circumstances indicating only technical guilt of a serious offence but actual guilt of a 
less serious offence. may decide to prosecute on the lattcr and not on thc former .... But in 
all these instances the prosecutorial discretion is exercised in relation to a specific case. It is 
the particular facts of a given case that call that discretion into play. But that is a far different 
thing from the granting of a blanket dispensation in favour of a particular group or race .... 

61. K. Chasse, "The Role of the Prosecutor" in S. Oxner, cd., Crimina/Justice: Papers Preparedfor Presentatioll 
at tlte Canadian IlIStilute for the Administration of Justice Conference 011 Crimi1/ll/ Justice held at Halifax, 
October28. 29alld 30.1981 (Toronto: Carswell,1982). 

62. See, e.g .• the comments of former Ontario Attorney General John Clement, quoted in Chasse, ibid. at 83, ane! 
also the remarks of a former Crown Attorney, the HonourabJeJudge Grabum, "The Relationship of the Crown 
Attorney to the Attorney General" (1976) 35 C.R.N.S. 259 at 270-271. 

63. Former Ontario Attorney General John Clement, ci~ed in Chasse, supra, note 61. 

64. Jbid. at 84. 

65. (1977) 38 C.C.C. (2d) 296 (Man. CAl. 

66. R.S.C. 1970, c. M-12. 

67. Halsbury's Laws; 3rd ed, vol. 7 (London: Butterworths, 1954) para. 486 at 230, cited in R. v. Catagas, supra, 
note 65 at 297. 
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The Crown may not by Executive action dispense with laws. The matter is as simple as that, 
and nearly three centuries of legal and constitutional history stand as the foundation for that 
principle.68 

Therefore the Attorney General cannot unlawfully fetter the discretion that is inherent 
in that office, nor that of the counsel who derive their power from, and are accountable to, 
it. To determine the legality of guidelines one would have to determine whether they would 
be a lawful exercise of discretion if exercised by the Attorney General personally. It would 
seem that, so long as there remains room to examine the individual case on its own merits, 
the guidelines would not be inlproper.69 

The Attorney General is accountable to the legislature for the actions of the agents 
employed as prosecutors, and so must have the right to intervene in any particular case and 
direct the manner of the prosecution. Such direct interventions, however, leave the Attorney 
General vulnerable to allegations of fo' "1isan political influence. While there is nothing 
improper in the Attorney General personally exercising power, perhaps in the face of advice 
from the local prosecutor, in practice one would expect this to occur only when the matter 
was of such importance that a decision at the highest level was required. Interventions in 
more mundane prosecutions would raise the question as to why it was felt necessary to 
intervene. Therefore there is a useful function fulfilled in issuing broad policy guidelines to 
Crown counsel: the guidelines keep prosecutors accountable to the Attorney General, 
without seenting to involve improper considerations. 

To conclude, while theoretically the public prosecutors are accountable to, and under 
the control of, the Attorney General, as a practical matter responsibility for individual 
prosecutions is in most cases exercised at the local level. 

C. The Attorney General and Private Prosecutors 

Another important aspect of the role of the Attorney General, sinlilar in-some ways to 
the relationship to Crown prosecutors, is the relationship between the Attorney General and 
private prosecutors.70 On the one hand, by its very nature, criminal law concerns acts that 
are serious enough to be regarded not merely as wrongs to an individual, but to the state. 
For this reason, most criminal proceedings involve the resources of the state, being 
investigated by the police and prosecuted by a Crown prosecutor. On the other hand, most 

68. R v. Catagas, supra, note 65 at 301. 

69. An example of guidelines that have affected a very large number of prosecutorial decisions are those of the 
federal Department of Justice which set out when the charge of importing will be laid in an "border 
possession" case (which carries with it a statutory minimum of seven years), and when the charge of 
possession for the purpose of trafficking (which carries no minimum sentence) will be laid. Although the 
mandatory minimum seven years has recently been struck down by the Supreme Court of Canada (R v.Smith, 
(1987)1 S.C.R. 1045), these guidelines operated for several years, and affected the exercise of a prosecutorial 
discretion which had enormous impact on accused. 

70. The Commission has considered this issue at length in a previous working paper: see LRC, Pril'Clte 
Prosecutions, Working Paper 52 (Ottawa: The Commission, 1986). 
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of the formal mechanisms for prosecutions are equally available to any private individual. 
For example, under section 504 of the Code, the power to lay an infonnation before ajustice 
rests with anyone, and "prosecutor" is defined in section 2, where the Attomey General 
does not intervene, to mean "the person who institutes proceedings to which this Act 
applies". Thus, in principle, it is open to any private citizen to commence and continue a 
criminal prosecution. 

TIlere are two impoliant aspects of the relationship between the Attomey General and 
private prosecutors. TIle first is the supervisory role played by the Attomey General. The 
second concerns the different powers, in particular related to guarding the public interest, 
that may be exercised by each. 

Even when a prosecution has been conmlenced privately, the Attomey General retains 
the right to intervene in the proceedings. Such intervention can have two purposes. It is open 
to the Attorney General to intervene in a private prosecution in order to conduct the 
prosecution.71 Equally, the Attorney General can intervene simply in order to stay 
proceedings. 

TIle Attomey General might intervene to continue proceedings that a private prosecutor 
intends to abandon, where the Attorney General considers the proceedings to be in the public 
interest.72 Equally, the Attomey General can intervene simply on the ground that the charge 
is an appropriate one, and ought to be conducted by the state.73 

However, intervention to stay proceedings is more common. Historically this power 
reflects the Attomey General's ability to enter a nolle prosequi, the basis of which is that 
"it was natural for the Crown, in whose name criminal ~roceedings were instituted, to 
reserve the right to tenninate the sanle proceedings at wilt." 4 The significance of this power 
should not go unrecognized: it allows the Attomey General to deprive a private prosecutor 
of the right to conduct a prosecution. 

In the use of this power, the Attomey General is not ordinarily subject to review by the 
courtS.75 Rather, th~ Attorney General is accountable for its use to Parliament. TIle policy 
behind tile nolle prosequi power, equally applicable to the power to intervene and stay 
proceedings, has been stated to be: 

71. Re Dawson and R. (1980}. 57 C.C.C. (2d) 140 (Ont. H.C.): R. v. Hauser, [1979]1 S.C.R. 984 at 1011-1012, 
per DicksonJ" dissenting on other grounds; Re OsiOllyatuiR. (1989),50 C.C.C. (3d) 189 at 191 (Sask. C.A.). 

72. See, e.g., Re BradleyatuiR. (1975),9 O.R. (2d) 161 (C.A.), where the AltomcyGcnerul intervened to continue 
with a privately laid charge of intimidation under s. 423 (then s. 381) of the Code, arising out of a labour 
dispute. 

73. Our consultants in British Columbia indicate that private prosecutions commenced in that province nre 
uniformly examined by the Attorney General's office. If they do not feel that a case is made out for prosecution, 
the Attorney General intervenes to stay the proceedings. If they feel that prosecution is apprnpriate. then the 
Attorney General's department takes over the proceeding. 

74. Edwards, Law Officers. supra, note 28 at 227. 

75. 111e one limited exception to this rule is discussed below in "The Attorney General and the Courts" at 22. 
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In this country, where private individuals are allowed to prefer indictments in the name of 
the Crown, it is very desirable that there should be some tribtmal having authority to say 
whether it is proper to proceed farther in a prosecution. That power is vested by the 
constitution in the Attorney General, and not in this Court?6 

Ultimately, then, the Attorney General has supervisory authority over all prosecutions. 
Even in the case of privately commenced and conducted prosecutions, it will be true that no 
criminal proceeding occurs without at least the Attorney General's sufferance. In this sense, 
then, the Attorney General is ultimately accountable to Parliament not only for using the 
power to intervene and stay charges, but also for a decision not to intervene. 

Also significant, and reflecting the Attorney General's supervisory role, is the 
difference in powers between private prosecutors and the Crown. 111e powers of each to lay 
a charge and to proreed with a prosecution are generally the same.77 However, some 
differences do arise due to the Attorney General's wider responsibility for the administration 
of justice as a whole. In particular, some prosecutions require the consent of the Attorney 
General before a charge, private or otherwise, C<Ul be laid. In addition, the Attorney General 
is the guardian of the public interest, <Uld as a result has powers and responsibilities beyond 
those of the private prosecutor. 

We will discuss the consent requirement in more detail later in this paper.78 For the 
moment, it suffices to point out that although the majority of Crimzizal Code provisions do 
not require consent, a small numberdo.79 In the case of these offences, the AUorney General's 

76. R. v. Allell (1862), 1 B.& S. 850 at 855, 121 E.R. 929. We suggest that this statement is equally applicable to 
Canada. 

77. There are some differences with the carriage of a prosecution in the case of indictable offences, most notably 
regarding the right to prefer an indictment and to appeal the trial decision. These differences arc discussed at 
greater length in Pri\'{//e Prosecutions, supra, note 70. 

78. See "Conscnt to Prosecutions" below at 67. 

79. Some of the offences that require the consent of the Attorney General prior to launching a prosecution are as 
follows: 

s. 7(7) (nircraft offences) Attorney General of Canada 
s. 119(2)(bribery of judicial officers) Attorney General of Canada 
s. 136(3)(giving contradictory evidence) Attorney General 
s. 164(7)(obsccne publications. following ill rem proceedings) Attorney General 
s. 166(3)(unlawful publication, judicial publications) Attorney General 
s. 172(4) (corrupting children) Attorney General 
s. 174 (3)(public nudity) Attorney General 
s. 251 (3) (unseaworthy vessel) Attorney General of Canada 
s. 3HJ(3) (advocating genocide) Attorney General 
s. 319(6) (inciting hatred) Attomey General 
s. 347(7)(Ioansharking) Attorney General 
s. 385(2)(fraudulent concealment of title docWllents) Attorney General 
s. 422(3) (criminal breach of contract) Attorney General 
s. 740(2) (brcach of probation (lut of province where offence committed) Attorney General 
s. 803(3)(failure to appear wldl.'I' s. 145 where trial proceeded ex parte) Attorney General 

Note that some sections specify that it is the Attorney General of Canada who must consent prior to a 
prosecution, for example s. 251 (3), taking an unseaworthy ship to sea. 
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supervisory ability extends not merely to discontinuing prosecutions, but to preventing them 
from being brought in the first place. Unlike the ability to discontinue proceedings, this 
supervision takes place without the need for any public act. TIlUs, although the Attorney 
General 1s still accountable for this aspect of the supervisory role, that accountability is 
limited by the fact that the public may have no knowledge of the action, or lack of action, 
on the part of the Attorney General. 

In the role of guardian of the public interest, the Att orney General may under1ake actions 
other than criminal prosecutions. In particular, and for exanlple, the Attorney General may 
be called upon to bring civil proceedings, by means of a relator action, to enjoin a !1ublic 
nu~sance, or to prevent the repeated commission of an offence.so TIle Attomey General 
always has the right to bring such action. TIle abilities of a private citizen to do so are very 
limited, as is the ability of a court to review a decision of the Attorney General in this regard. 
It is in this role, in many ways, that the independent and supervisory role of the Attomey 
General is most clearly seen. 

TIle ability of the Attorney General to exercise discretion has been recognized in both 
Britain and Canada. In discussing the issue, Lord Halsbury noted that: 

My Lords, one question has been raised, ... which [confess r do not understand. r mean the 
suggestion that the Courts have any power over the jurisdiction of the Attorney-General 
When he is suing on behalf of a relator in a matter in which he is the only person who has to 
decide those questions. It may wen be that it is tnte that the Attorney-General ought not to 
put into operation the whole machinery of the first law off!icer of the Crown in order to bring 
into Court some trifling matter. But if he did, it would not go to his jurisdiction, it would go, 
r think, to the conduct of his office, and it might be made, perhaps in ParlianlCnt, the subject 
of adverse comment; but what right has a Court of law to intervene? If there is excess of 
power claimed by a particular public body, and it is a matter that concerns the pUblic, it 
seems to me that it is for the Attorney-General and not for the Courts to determine whether 
he ought to initiate litigation in that respect or not. ... 11.1 a case where as a part of his public 
duty he has a right to intervene, that which the Courts can decide is whether there is the 
excess of power which he, the Attorney-General, alleges. Those arc the fLmctions of the 
Court; but the initiation of the litigation, and the determination of the question whether it is 
a proper case for the Attorney-General to proceed in, is a matter entirely beyond the 
jurisdiction of this or any other Court. It is a question which the law of this cOlmtry has made 
to reside exclusively in the Attorney-General.S1 

It is also possible for a relafor action to be taken by a private prosecutor. However, the power 
of a private prosecutor to bring such an action is strictly circumscribed. 

If the action is one conceming which the private prosecutor has no special interest -
that is, the action can only be justified on the basis of the public interest generally - then 
the consent of the Attorney General is required. The ordinary interest of any private citizen 

80. See Edwards. Law Officers, supra, note 28 at 286ff. 

81. LondonCountyCouncilv. Attorney General. [1902] A.C. 165 at 168-169. 111 is case has bcen cited in Canada 
for the principle of the independence of the Attomcy General in mnking these decisions: sec e.g .• Filliay v. 
Callada (Minister of Fillance), [1986]2 S.C.R. 607 
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is not sufficient to clothe that person with the same authority and standing as the Attomey 
General. TIlis point was the subject of disagreement in Britain between the Court of Appeal 
and the House of Lords in Gouriet v. Union 0/ Post Office Workeros', with the House of Lords, 
of course, having the final say.82 

In that case, a private citizen was refused the consent of the Attomey General to bring 
a relator action, and so sought to bring the action on his own. The Court of Appeal held that 
he had the right to do so, but tbe House of Lords overtumed this decision. Lord Wilberforce 
noted that: 

The Attorney-General's right to seek, in the civil courts, anticipatory prevention of a breach 
of the law, is a part or aspect of his general power to enforce, in the public interest, public 
rights. The distinction between public rights, which the Attorney-General can and the 
individual (absent special interest) cannot seek to enforce, and private rights is fundamental 
in ourlaw. To break it, as the plaintiff's counsel frankly invited us to do, is not a development 
of the law, but a destruction of one of its pillars .... More than in any other field of public 
rights, the decision to be taken before embarking on a claim for injunctive relief, involving 
as it does the interests of the public over a broad horizon, is a decision which the 
Attorney-General alone is suited to make.83 

TIlUS, generally speaking, there is what has been described as ., discretionary control of 
the Attomey General over public interest standing.,,84 However, the Supreme Court has 
recognized a limited exception to this rule, according to which a private litigant may be 
granted standing to challenge the validity of legislation. 

Of course, i.n one sense, it is generally open to a private litig,nnt to challenge crinlinal 
legislation by means of a test case. By violating a law, a litigant can arrange to mount a court 
challenge to legislation, using that challenge as a defence in a prosecution. TIlis right is very 
linlited, particularly as the litigant, if unsuccessful, will be convicted of a criminal offence. 
More interesting from the perspective of the relationship between the Attomey General and 
private prosecutors is the ability of a private litigant directly to challenge a law. 

TIle Supreme Court has recognized that there is a role for private citizens to play in this 
regard. Normally, to challenge legislation, a litigant must show a special interest beyond 
that of most people to be granted standing.B5 However, due to the decisions in Thoros'on v. 

82. [1978] A.C. 435 (H.L.); rev'g [1977] 1 Q.B. 729 (C.A.). 

83. Gouriet, supra, note 82 at 482 (H.L.). 

84. Finlay v. Canada (Minister 0/ Fina1lCe) , SUpT'(!, note 81 at 618. 

85. See ibid. at 619, where LeDainJ. quotes80yce v. Paddington Borough Council, [1903]1 Ch. 109 to the effect 
that: 

A plaintiff can sue without joining the Attorney-General in two cases: first, where the 
interference with the public right j~ such that some private right of his is at the same time 
interfered with .•. and, secondly, where no private right is interfered with, but the plaintiff, in 
respect of his public right. suffers spccial damage peculiar to himself from the bterference with 
the public right. 
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Attorney General 0/ Canada, 86 Nova Scotia Board o/Censors v. McNeil,1>! and Mzilister 0/ 
Justice 0/ Canada v. BorowsklJ38 a slightly wider scope exists. 

TIle facts in each of these cases differ, of course, but all hold that in some ciwumstances 
a private litigant should be grlU1ted standing to seek a declaration that particular legislation 
is invalid. In Borowski, for example, the court was faced with a challenge to the sections of 
the Criminal Code that allowed abortions on the approval of a hospital therapeu1.i.c abortion 
committee. The court considered the earlier' decisions in Thorson and McNeil, as well as the 
possibility of the legislation in question being challenged by any other means. TIle court 
pointed out that the legislation was exculpatory, and therefore that no one directl:{ affected 
by it would have rulY interest in challenging it. TIle court grrulted strulding, laying down the 
rule that 

[T)o establish status as a plaintiff in a suit seeking a declaration that legislation is invalid, if 
there is a seriolls isslle as to its invalidity, u person need only to show that he is affected by 
it directly or that he has a genuine interest as a citizen in the validity of the legL~lation and 
that there is no other reasonable and effective manner in which the issue may be brought 
before the Court.89 

TI1US a private prosecutor can share to a very small extent in the public-interest 
jurisdiction of the Attomey General. However, the extent of this power in the private litigant 
should not be exaggerated. By impl icat ion, Borowski suggests that if the route of challenging 
legislation by means of being charged under it is open, though that route is less satisfactory 
from rul individual's point of view, nonetheless a declaration cannot be sought. 

In the final analysis, then, it remains to the Attol11ey General to be the primary guardirul 
of the public interest, as well as sttpervising criminal prosecutions. The role of private 
prosecutors is very much subo,'dinate to that of the Attomey General. By contrast, in 
supervising private prosecutions, ruld in deternlining what actions ought to be brought in the 
name of the state, the Attomey General is largely in1l11Une from review. 

D. The Attomey General and the Courts 

TIle Attorney General does not often appear personally in court, ruld so judicial scrutiny 
is more often directed at the Attorney General's agents, the Crown prosecutors. However, 
in certain circumstrulces decisions of the Attomey General personally are considered by the 
court. 

86. [1975J 1 S.C,R. 138. 

87. [1976]2 S.C.R. 265. 

88. [1981J 2 S.C.R. 575. 

89. Ibid. at 598. 
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Decisions of the executive are reviewable by the courts.90 In the context of this paper, 
the interesting question is the extent to which decisions of the Attorney General in relation 
to individual criminal cases - for example, to stay charges - are reviewable. 

In Campbell v. Attorney-General ojOlltario/1 the Ontario Court of Appeal held that 
the courts would not interfere with an Attorney General's decision to stay proceedings absent 
"flagrant impropriety". The court upheld the decision of the trial judge, who had exan1ined 
the reasons offered by the Attorney General's agent, and found them not to constitute flagrant 
impropriety. 

In a similar case in Quebec, the judge at trial held that the Attomey General's decision 
could be overtumed by the court if the Attomey General's reasons for staying the prosecution 
were not sufficient to "justify" the action.92 TIle Quebec Court of Appeal overturned this 
decision, adopting reasons sin1ilar to those in Campbell v. Attorney-General oj Ontado .93 

However, they also rejected the contention that the court could not review an exercise of the 
Attomey General's discretion at all, holding that a stay could be set aside if the Attorney 
General were shown to have acted with bias or had abused tile law.94 

Other decisions of an Attorney General may come under review. A duty of fairness in 
the exercise of statutory and discretionary power has recently been affirnled in Canadian 
law.95 This duty allows for some judicial supervision of executive decisions; for example, 
it has been held to apply to the Minister of Justice when exercising a discretion under lUl 
extradition treaty to insist on assurances from the demlUlding state that no death sentence 
will be carried out,96 or when considering an application for mercy under section 690 of the 
Criminal Code.97 

TIlis is not to say that every administrative decision is reviewable. It is doubtful, for 
exanlple, that a decision to lay a charge would be, or should be, reviewable by the courts. 

90. Operatioll Dismalltle fnc. v. R., [1985]1 S.C.R. 441. 

91. (1987) 35 C.C.C. (3d) 480 (Ont. C.A.); aff'g (1987) 31 C.C.C. (3d) 289 (Ont. fI.C.). TIle case concemed a 
stay entered by the Attorney General of a privately commenced prosecution against the Morgentaler abortion 
clinic. The Attorney General stayed the prosecution, since the issue was still pending before the Supreme 
Court of Canada. 

92. Chartrand. v. (Quebec) Minister 0/ Justice (1986), 55 C.R. (3d) 97 (Que. S.C.). 

93. Attor/Ul.v General o/Quebec v. Chartrand: Madzabee v. Chartrand (1987),59 C.R. (3d) 388 (Que C.A.). See 
also Re Osiowy and R., supra, note 71, which requires proof of "nngrant impropriety" as the stundard for 
interference with u decision by the Attorney General to stay chnrges. 

94. Attorney General o/Quebec v. Chartralld; Machabee v. Chartrand,; supra, note 93 at 390 and 393. 

95. Nicholsoll v. IJaldimalld-Norjolk Regional Board 0/ Commissiollers 0/ Police, [1979]1 S.C.R. 311. 

96. Kindler v. Canada (Millistero/ Justice), [1987]2 F.C. 145 (T.D.). RouleauJ. accepted that the minister had 
a duty to act fairly when exercising his discretion under Article 6 of the Extradition Treaty between Canada 
and the United States of America. 

97. Wilson v. Millister 0/ Justice, [1985]1 F.C. 586 (A.D.). 
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TI1at decision undeniably affects an accused, but only by setting into motion a system which 
is itself equipped with protections for the rights of the accused.98 

111e decision to proceed with a charge may cOme before a court, however, not in the 
fo01l of a judicial review of that decision, but in the context of an action for malicious 
prosecution against the Attorney General or a Crown prosecutor. Whether such an action is 
possible has recently been considered by the Supreme Court of Canada in the Nelles 
decision; until that decision, the Attorney General and Crown prosecutors enjoyed absolute 
immunity from prosecution in Some provinces. TIle Supreme Court has now made it clear 
that the Attorney General does not enjoy such an immunity.99 

The policy arguments in favour of immunity, which had been adopted by the Ontario 
Court of Appeal, were considered by Mr. Justice Lamer in his decision. He noted that the 
immunity was intended to encourage confidence in the impartiality of prosecutors and the 
Attorney General. and that the threat of personal liability could have a "chilling effect" on 
the prosecutor's exercise of discretion. Allowing civil suits, it had been argued, would create 
a flood of litigation distracting prosecutors from their regular duties. 

111e Supreme COUli rejected these considerations. First, Mr. Justice Lanler suggested 
that public confidence in the justice system actually suffered from prosecutors enjoying 
freedom from civil liability, even in the face of abuse of power through a malicious 
prosecution. Further, he noted that an action for malicious prosecution was not simply a 
matter of second-guessing the judgment of a prosecutor; rather, "a plaintiff bringing a claim 
for malicious prosecution has no easy task" ,100 and what needed to be proved was 
"deliberate and malicious use of the office for ends that are improper and inconsistent with 
the traditional prosecutorial function.' ,101 Given this, he suggested that the' 'chilling effect" 
was not likely to appear: 

[A]mple mechanisms exist within the system to ensure that frivolous claims arc not brought. 
In fact, the difficulty in proving a claim for malicious prosecution itself acts as a deterrent. 102 

He noted that in Quebec, where the Attorney General and prosecutors have been Hable to 
civil prosecution since 1966, there has been no Ilood of claims. 

Further, Mr. Justice Lan1er noted that preventing civil actions against the Attomey 
General and prosecutors might also act to prevent Charterremedies under subsection 24(1). 
An individual who has been maliciously prosecuted has suffered a deprivation of liberty and 

98. This cxample is similar to thc comparison madc by Wilson J. in Operation Disll/antle Inc. v. R., Slip. 1, notc 
90, e.g., wherc shc contrasts thc clcarly unacccptable practice of "press gangs" with conscription for military 
scrvicc carried oul ill uccordanc\! with appropriatc cnablblg legislation, 

99. Nelles v. Olltario. [1989]2 S.C.R. 170. 

100. Ibid. at 194. 

101. Ibid. lit 196-197. 

102. Ibid. lit 197. 
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security of the person not in accordance with the principles of fundamental justice. 
Subsection 24(1) of the Charter should guarantee that person access to a court of competent 
jurisdiction to seek a remedy; inununity from civil liability would prevent that access. He 
noted this argument to be "a compelling underlying reason for finding that the conmlon law 
itself does not mandate absolute immunity.' ,10) 

At a minimum, it would seem that the Attomey General's powers must be used in way 
that is consistent with the Charter. However, it has been held that a stay of proceedings does 
not infringe the complainant's Charter rights,l()4 and that an accused has no constitutional 
right to a preliminary inquiry. lOS The extent to which the Attomey General is subject to 
review short of "flagrant impropriety", therefore, is as yet unclear. 

More frequently than they review decisions of the Attomey General, courts review and 
to a certain extent supervise the actions of the Attomey General's agent, the Crown 
prosecutor. The Crown prosecutor occupies a unique position in the Al1glo-CanadhUl 
tradition which has sometimes been described as a quasi-judicial office.106 Perhaps the best 
known expression of this concept comes from Mr. Justice Rand: 

It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain a 
conviction, itis to lay before ajurywhat the Crown considers to be credible evidence relevant 
to what is alleged to be a crime. Counsel have a duty to sec that all available legal proof of 
the facts is presented: it should be done firmly and pressed to its legitimate strength but it 
must also be done fairly. The role of prosecutor excludes any notion of winning orlosing; his 
function is a matter of public duty than which in civil life there can be none charged with 
greater personal responsibility. It is to be efficiently performed with an ingrained sense of 
the dignity, the seriousness and the justness of judicial proceedings. 107 

Although trial and appellate courts exercise considerable powers to guard against 
prosecutorial misconduct in the court, as in the presentation of the Crown's case, 
cross-exanlination of witnesses, particularly the accused,108 disclosure to defence,I09 and in 
closing address,lIo the courts have recognized only a linlited role in supervising the exercise 

103. Ibid. at 196. Although Mr. Justice Lamer was writing for the majority, only two others of Uw six justices 
rendering the decision concurred with him on this point. 

104. Campbell v. Attorney Gelleral o/Olltario, supra, note 91. 

105. See Re R. aM Arviv (1985), 19 C.C.C. (3d) 395 (Onl. C.A.), and discussion of Utis point below at 89, in 
• 'Preferred Indictments' , . 

106. See e.g., Re Forrester alld R. (1976),33 C.C.C. (2d) 221 (Alta. S.C.T.D.) at 227. 

107. Boucherv. R., [1955] S.C.R. 16 at 23·24. 

108. R. v. Logiacco (1984), 11 C.C.C.(Jd) 374 at 383 (Ont. C.A.), per Cory J.A.: 

For a Crown prosecutor to deliberately persist in seeking answers to such irrele\'rutt questions 
will very often lead to such a manifest appearance of unfaimess that a new trial will be the 
inevitable result. 

109. R. v. Savioll aM Mizrahi (1980),52 C.C.C. (2d) 276 (Ont. C.A.). 

110. R. v. Theakstoll (1980), 53 C.C.C. (2d) 554 (Ont. C.A.). 
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of prosecutorial authority outside the courtroom. This can be easily understood in view of 
the perceived need for independence of both the judiciary and the prosecutor. 

The Commission's Working Paper on Control of the P rocess1ll discussed the distinction 
between the roles of the Crown and the judiciary. We suggested there that the division of 
power between the two should rest on a distinction between political and non-political 
aspects of the administration of justice. In that context, we considered an aspect' 'political" 
if 

[I]t lIlvolves a decision whether or not to enforce a particular law; it involves the question 
of allocation of resources in tenus of money. facilitics and personnel; it is 1m issue amenable 
to solution according to public opinion of a particular time and placc; it is one that subjects 
the decision-maker to these pressures of public opiruon and to the possibility of a sanction. 
such as accOlmtability to the legislature or the electorate, or dismissal from office.IIZ 

As a general rule, it can be stated that the courts will not intervene in the exercise of 
prosecutorial authority either in or out of the court unless there has been an abuse of that 
authority. This may be manifested as an abuse of power, breac:h of duty, unfairness or 
injustice to the accused, possible miscarriage of justice, or conduct that brings the 
administration of justice into disrepute. Thus in rare circumstances a trial judge will require 
a prosecutor to make additional disciosure to the accused or direct that certain witnesses be 
called. ll3 A trial court may intervene to prevent admission of prejudicial evidence, or abusive 
cross-examination of an accused. Appellate courts have quashed convictions where the trial 
is tainted by improper prosecutorial tactics such as appeal to prejudice through an improper 
juryaddress.114 

The ability to try the accused repeatedly is confined by legal doctrines of double 
jeopardy.us The most difficult area to quantify, however, is embraced by the doctrine of 
abuse of process. In this area there are no hard rules nor easily recognized principles. As 
well, several elements of the prosecutorial and judicial function make judicial control over 
prosecutions difficult to reconcile. In the ftrst place the independence of the Attorney 
General militates against accountability to any other branch of government. Secondly, the 
traditional function of the judiciary is to determine the guilt or innocence of the accused 
based on the evidence presented. The judiciary seem ill-equipped to determine what cases 
ought to be brought before the courts and it might be thought improper for them to be 
involved in this aspect of the prosecu tori al function. As Viscount Dilhorne said in Director 
of P uhlic P rosecwions v. II umphrys: 

111. LRC, Criminal Procedure: Control of/he Process, Working Papcr 15 (Ottawa: Information Canada, 1915). 

112. Ibid. at 33. 

113. See e.g., R. v. Gudbrandson (1986), 53 C.R. (3d) 20 (B.C. Co. Ct), overturn cd on another point, (1987) 61 
C.R. (3d) 80 (B.C.C.A.). 

114. Pisani v. R .• [1971J S.C.R. 738. 

liS. It v. 8. (1986),29 C.C.C. (3d) 365 (Ont. C.A.). The Commission's forthcoming Working Paper Double 
Jeopardy, Pleas and Verdicts discusses the doctrine of double jeopardy more fully. 
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A judge must keep out of the arena. He should not have or appear to have IIny responsibility 
for the institution of a prosecution. The functions of pros(.'Cutors lind of judges must not be 
blurred. If a judge has power to decline to hear a case because he docs not think it should be 
brought, then it soon may be thought that the cases he allows to proceed arc cases brought 
with his consent or approval. I 16 

111is statement might be criticized as somewhat simplistic; the fact that a court feels it 
necessary to intervene to prevent an abuse of its process in one case docs not mean that the 
judicial and prosecutorial functions will become hopelessly blurred in all cases. Nevertheless 
the cautionary note registered by Viscount Dilhome docs emphasize that U1e court's role in 
supervision of the prosecutorial flU1ction, through the abuse-of-process doctrine, can only 
legitimately flow out of the court's need to preserve the integrity of its process. 111e coul1s 
cannot be expected to undertake a more general supervision of the prosecutorial function 
under the rubric of abuse of process. Cleru'ly the judiciary cannot be expected to exercise a 
discretion based only on a vague notion of unfaimess. but likewise crumot abdicate their 
"responsibil ity for set'iing that th0 process of law is not abused.' ,117 

After considerable uncertainty in the Supreme Court of Crumda Md in the lower courls, 
the Supreme Court has recognized a jurisdiction in trial courts 10 stay proceedings for abuse 
of the court's process. In R. v. Jewitt, Chief Justice Dickson stated, for the Courl: 

Lord Devlin has expressed the rationale supporting the existence of a judicial discretion to 
enter a stay of proceedings to control prosecutorial behaviour prejudicial to accused persons 
in ConnelLv v. Director 0/ Public Prosecutions, [1964] A.C. 1254 (H.L.) at p. 1354: 

"Are the courts to rely on the Executive to protect their process from abuse? Have they 
not themselves lin inescapable duty to secure fair treatment for those who come orwho 
arc brought before them? To questions of this sort there is only one possible answer. 
The courts cannot contefllplnte rot' a moment the transference to the Executive of the 
responsibility for seeing that the process of law is not abused." 

I would adopt the conclusion of the Ontario Court of Appeal in R. v. Young. supra, and 
affirm that [at p. 31]: 

"there is a residual discretion in n trial court judge to stay proceedings where compelling 
an accused to stand trial would violate those fltndarnental principles of justice which 
underlie the community's sense of fair play and decency and to prevent the abuse of a 
court's process through oppressive or vexatious proceedings." 

I would also adopt the caveat added by the Court in Young that this is a power which can be 
exercised only in the "clearest of cases.' .118 

116. [1976]2 All E.R. 497 at 511 (ILL.). 

117. Connelly v. Directoro/Public Prosecutions. [1964]2 All E.R. 401 at 442 (B.L.) per Lord Devlin. 

118. [1985) 2 S.C.R. 128 at 136·137. 
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It would serve no particular purpose to catalogue the various instances where courts 
prior toJewitt found an abuse of pt'ocess so serious as to require a stay of proceedings despite 
the merits of the particular case.1l9 There are several hundred reported cases in the past 
twenty years which havl considered particular fact situations including the withdrawal and 
relaying of charges, cntrapment, and reneging on an agreemcnt to withdraw charges in 
exchange for co-operation with the authorities. As fornler Chief Justice Laskin stated in 
Rourke v. The Queen after reviewing the exercise of the power to stay proceedings in the 
lower courts: 

I have paraded this long list of cases to show how varied are the fact situations in which 
J udgcs of different levels and of different Provinces have used abuse of process as a way of 
controlling prosecution behaviour which operates prejudicially to accused persons. I pass 
no judgment on the correctness of any of the decisions, but they do indicate by their very 
diversity the utility of a general principle of abuse of process which judges should be able 
to invoke in appropriate circumstances to mark their control of the process of their Courts 
and to require fair behaviour of the Crown towards accused persons. 120 

What these cases do illustrate, however, is that in some instanco!l the prosecutor does not 
operate fairly, does proceed in circumstances where it is fundamentally unjust to do so, and 
that courts are capable of addressing these problems. 

In summary, then, the actions of the Attorney General are reviewable by the courts, but 
only in extreme or unusual circumstances. "Flagrant impropriety" on the part of the 
Attorney General can attract a judicial remedy. TIle doctrine of abuse of process may apply 
to provide judicial review of decisions either of the Attorney General personally, or of Crown 
prosecutors. 

E. The Attomey General and the Police 

At the time of Confederation illld for a considerable period thereafter, the federal 
Attorney General had responsibility for the national police. Today at the federallevel 121 and 
in some provinces,122 responsibility for the police is given to a minister other tlUll} the 
Attorney General, usually, as at the federal level, tile Solicitor General. 

119. TIlere arc many excellent articles on abuse of process. In addition to the discussion in Stenning, supra, note 
6 at 329ff., see e.g., J, Olah, "TIle Doctrine of Abuse of Process: Alive and Well in Canada" (1978) 1 C.R. 
(3d) 341; Morgnn, supra, note 40; P. Beliveau, J. Bellemare, J,-P. Lussier, TraUt! de procedure pt1tude, vol. 
1 (M()ntreal: Yvon Blais, 1981) at 49-51; C. Lacerte-Lamontagne, "L'abus de procedure en droit pOnul" 
(1982) 42 R. du B. 69; J.-C. Hebert, "La Charte canadienne et Ie controle de In discretion ministerielle du 
Procureur general en droit criminel" (1986) 46 R. du B. 343. 

120. [1978]1 S.C,R. 1021 at 1034. 

121. At the federal level, the RCMP arc responsible to the Solicitor General. For further discussion of this 
relationship, sec also: Stenning, supra, note 23 at 65-97 and A. Grant, Tile Police: A Polic)' Paper, Sludy 
Papcr prepared for the LRC (Ottawa: Supply Il.nd Services Canada, 1980) at 16-20. 

122. 111e provinces of Nova Scotin, New Brunswick, Quebec, Ontnrio, Alberta, and British COlwllbia euch have 
a separate ministry responsible for the supervision of the police. In Quebec, the minister is known us the 
Minister of Public Security, £n each of the other provinces, the minister is culled the Solicitor General, 
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TIle relationship between the police and the Attorney General or other supervising law 
officer in Canada is complex. Under our federal structure, both federal and provincial 
governments have jurisdiction over policing, different ministers are responsible for police 
in different jurisdictions, and in addition, a number of contractual relationships cOilcerning 
policing exist between the federal government and several provinces. All of this results in 
some lack of clarity concerning a relationship that is not well understood or defined in any 
event. 

In England, however, the classic statement of the relationship was made by Lord 
Denning in R. v. Commissioner of Police of the Metropolis, Ex parte Blackbum, where he 
stated: 

I hold it to be the duty of every Commissioner of Police of the Metropolis, as it is of every 
chief constable, to enforce the law df the land. He must take steps so to post his men that 
crimes may be detected; and that honest citizens may go about their affairs in peace. He must 
decide whether or no suspected persons are to be prosecuted; and, if need be, bring the 
prosecution or see that it is brought. But in all these things he is not the servant of anyone, 
save of the law itself. No Minister of the Crown can tell him that he must, or must not, keep 
observation on this place or that; or that he must, or must not, prosecute this man or that one. 
Nor can any police authority tell him so. TIle respqnsibility for law enforcement lies on him. 
He is answerable to the law and to the law alone.123 

In Canada, cases discussing the independence of the police date back 100 years.124 These 
cases primarily concerned vicarious liability of various levelA of government for the acts of 
the police, finding that such liability did not exist. It has been suggested that these cases 
show that: 

The basis for this non-liability is the status of a constable as a "peace officer" when 
performing his public duties with respect to the enforcement of the law and the preservation 
of the peace. When performing such duties. the constable acts not as the servant or agent of 
the municipality, board or government that appoints him, but as a public officer whose duties 
are owed to the public at large. 125 

In a recent Ontario case, Crown counsel in remarks to the court discussed the 
relationship between the Attorney General and the police, attributing the position the Crown 
was taking to the Attorney General of Ontario. Counsel stated that: 

123. [1968)2 Q.B. 118 at 136 (C.A.). While holding that the police were free of direction from the executive, and 
had a largely unfettered discretion, Lord Denning did hold that the courts could hterferc with son1e policc 
policy decisions. 

124. Wishart v. City 0/ Brallt/oll (1887),4 Man. R. 453 (C.A.); Rousseau v. La Corporatioll de Levis (1888), 14 
Q.L.R. 376 (S.C.). Sec Stenning, supra, note 23 at 101-109 regarding these and other carly cases. 

125. Stenning.supra, note 23 at 109. StcnningaIso notes that notes that the subsequent case of Chartierv. Attonwy 
Gelleralo/Quebec. [1979)2 S.C.R. 474 reaches a contrary conclusion on liability, but points out that liabUity 
on this ground was not contested in the case. 
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Constitutional authority in this country, and the United Kingdom, makes it plain that the 
decision to investigate alleged offences and to lay charges is the constitutional responsibility 
of the police. The Crown Law Office must determine how and when to proceed with the 
charges once they are lrud.126 

A similar position has been stated by fonner Prime Minister Trudeau. In 1977, in 
discussing the relationship between the Solicitor General and the RCMP, the Prime Minister 
stated that the govemment was guided by the principle 

[T]hat the particular minister of the day should not have a right to know what the police are 
doing constantly in their investigative practices, what they are looking at, and what they are 
looking for, and the way in Which they are doing it. l27 

111ese authorities suggest that police in Canada enjoy a position similar to that described 
by Lord Denning in Blackbum. However, there are some indications otherwise. 

111e police in Crulada today ru'e govemed by statute. At the federal level and in each 
province, legislation establishes the powers ruld duties of police officers.128 Typically this 
legislation makes tile police subject to direction from the minister responsible or some other 
body; for exanlple, section 5 of the Royal Calladian Mounted Police Act129 notes that the 
Commissioner of the police shall have the control and management of the force "under the 
direction of the M:J1ister". Since the powers ruld status of the police are defined by statute 
in Crulada, this might be taken to indicate that the minister responsible Crul instruct the police 
to observe or investi! ,le particular matters. 

Further, the Blackbum decision has been discussed in Cruladirul cases, most notably in 
Bisaillon v. Keable. lJO In that case, the Quebec Court of Appeal distinguished Blackbum on 
the facts from the situation in Quebec. Mr. Justice Turgeon noted that the police in England 
enjoy great autonomy; ill Quebec, they were under the supervision of the Minister of Justice 

126. The remarks of Crown COUllScI are set out in Campbefl v. Attorney Gel/eral o/Ol/tario, supra, note 91 at 292; 
emphasis added. 111e case involved lhe decision to stay proceedings on abortion charges against Dr. Henry 
Morgenw.ler while the Supreme Court of Canada appea 1 in n previous prosecution conceOling the same issue 
was still pending. It is not clear, as will be discussed shortly, lUlU! it is correct to describe the responsibility of 
the police as a constitutionnl one. 

127. Quoted in Edwards, Ministerial Responsibilil)\ supra, note 48 at 94. Edwards is critical of this position, 
hold.ing at 96 that "it treats knowledge and information as to police methods. police practices, even police 
targets. as necessnrily S}110nymous with improper interference with the day to day operations of a force." 
However, Edwards docs agree with the principle of non-interference in police decision-making. 

128. Royal Canadian MOUII/ed Police Act, R's.C. 1985. c. R-lO; The Constabulary Act (now Vze Royal 
Ncmyollndland Constabulary' Act). R.S.N. 1970. c. 58; Police Act, R.S.N.s. 1989. c. 348: Police Act. S.N .B. 
1977. c. P-9.2: Police Act, R.S.P.E.I.1988. c. poll: Police Act. R.S.Q. 1977. c. P-13; Police Act, R.S.O. 1980. 
c. 381; The Prol'illCial Pollce Act. R.S.M. 1987, c. Pl50: Police Act. R.S.S. 1978, c. P-1S; Police Act, S.A. 
1988. c. P-12.01; Police Act, R.S.B.C. 1979. c. 331. 

129. Supra, note 128. 

130. (1980).17 C.R. (3d) 193 (Que. CAl. 
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(they are now under the Minister of Public Security), who has responsibility fe, all aspects 
of the administration of justice in the province. Turgeon J. also suggested that stricter 
prosecutorial control in Quebec meant that the decision whether to lay charges in that 
province lay with the prosecutor's office rather than with the police. As a result, he held that 
Blackbum was not iipplicable in Quebec. 

Stenning has been critical of the reasoning in this decision,13I which appears not to have 
been followed in other provinces. TIle Bisaillon decision has been overtumed by the 
Supreme Court of Canada, but on other grounds; the Supreme Court declined to address 
these particular issues, holding that they were not essential to the decision.132 

Blackbum was also considered in Wool v. 17le Queen,133 though that case considered a 
different aspect of Blackburn. In Wool, a staff sergeant in the RCMP sought to enjoin his 
Commanding Officer from preventing him from continuing an investigation against a fomler 
Minister of Justice of the Yukon. In refusing to grant. the injunction, the court held that the 
Commanding Officer's duty to investigate was owed to "the Crown, or the public at 
large" ,134 At the same time, the court noted that, due to section 18 of the Royal Canadian 
Mounted Police Act, "whereas the plaintiff has a right to lay an information, that right is 
not absolute, but subject to the orders of the Commissioner." 135 

On the one hand, then, Wool agrees with Blackburn that the duty of a police officer to 
investigate is owed to the public at large, not to the executive. However, the case also affirnls 
that the rights of an officer in this regard CWl be limited by statute. Presumably, therefore, 
the rights of a police officer could be made directly subject to control of the executive (as, 
at least in the case of the RCMP, they arguably now indirectly are136

) by a simple statutory 
amendment. 

A further factor complicating control over the police is created by the division of powers 
in the Constitution. Both the federal wld provincial governments have enacted legislation 
concerning police forces within their jurisdiction; nonetheless, in seven of the ten provinces 
policing is in fact provided on a contract basis by the RCMP.J37 As a result, in those provinces 
the same police force is potentially subject \0 direction from more than one level of 
govemmenl. Litigation has made it clear that generally speaking, the RCMP remain subject 

131. SterU1ing.supra, note 23 at 124-126. 

132. Attorney Gel/eral o/the Provil/ce o/Quebec v. Attorney Gel/eral o/Cal/aoo, [1979]1 S.C.R. 218. 

133. 0985-86) 28 C.L.Q. 162 (F.C:r.D.), 

134. Ibid. at 166. 

135. Ibitl. 

136. Section 18 of1heRoya/ CalUldial/ Mounted Police Act, supra, note 128, makes each officer, in the perfonnance 
of duties, "subject to the orders of the COlllmissioner", while s. 5 of the Act puts the Commissioner "under 
the direction of the Minister". 

137. Ontario, Quebec, and Newfoundland have established separate police forces, though the RCMP also provide 
police services in Newfoundland. 
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exclusively to the federal govemment, but the extent to which provincial govemments might 
have power to direct the RCMP has not been entirely settled.13s 

Police officers are placed within a bureaucratic structure, taking direction from superior 
officers who, importantly, are responsible for their supervision and discipline.139 Their 
superiors in tum are located within the hierarchy of governmental authority, and are 
ultimately accountable to a responsible minister. The challenge within such a system is the 
maintenance of the proper degree of independence consistent with the appropriate measure 
of accountability. 

138. See, e.g., Attorney General ojthe Province ojQuebec v. Attorney General ojCalUlda, supra, note 132, which 
decided that a provincial Board of Inquiry did not have the jurisdiction to examine the administration and 
management of the RCJ\iIP. In that case, the inquiry was established by the province of Quebec, which is one 
of the provinces not served by the RCMP. In Attorney Gelleral oj Alberta v. Pulliam, [1981] 2 S.C.R. 267, 
the Supreme Court considered whether the province of Alberta, which is served by the RCMP, had the 
jurisdiction under its own Pofice Act to investigate and discipline ReMI' officers. TIle court held that Alberta 
did not have this power; however, Stenning in Legal Status ojthe Police, supra, note 23 at 76 has suggested 
that the court's reasoning leaves open the possibility that a province milght have the power to investigate but 
not discipline members of the RCMP. 

139. Woolv.R.,supra, note 133. 
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- ---- -------------

CHAPTER TWO 

The Need for Reform in the Present Law 

1. Introduction 

Our review of criminal procedure has stressed the need for a principled approach to law 
refornl. The principles to be applied are discussed in depth in Our Criminal Procedure.140 

The application of those general principles to the control of prosecutions is a complex task. 
The Attomey General and, to a lesser extent, the Attorney General's counsel and agents, are 
entrusted with very broad powers, which are subject to very limited controls. Yet, as one 
judge has stated, we' 'cannot conceive of a system of enforcing the law where some one in 
authority is not called upon to decide whether or not a person should be prosecuted for an 
alleged offence.' ,141 However, the need for broad powers does not preclude restrai~H, or that 
those who exercise the powers be accountable, that the parameters of the powers be clear, 
and that they be fairly exercised. No one of these principles should be given invariable 
precedence over the others, and they cannot be enforced so rigorously that the system 
becomes hopelessly inefficient. The system must also be open to public view and criticism. 

We accept the general proposition that the majority of daily decisions involving the use 
of prosecutorial discretion need not be subject to judicial review, and that, to a considerable 
extent, the preservation of the high standards demanded of the Attorney General will 
continue to depend on the personal integrity of the office holder. Nonetheless greater clarity 
in the nature of the powers of the Auomey General would be achieved if the Crown's 
common-law powers were codified. TIle balancing of these principles with the need to 
provide broad discretionary powers to the Attomey General is the focus of many of our 
recommendations. 

Although the powers of the Attomey General are an important starting point in a 
consideration of the office, the nature of the office itself, and the mix of responsibilities 
within it, are also of significance. TIlis area of study has become more important with the 
advent of the Charter. As head of the prosecution staff for the federal govemment, the 

140. LRC, Our Criminal Procedure, Working Paper 32 (Ottawa: The Commissioo, 1988). 

141. R. v. COl/rio/Sessions a/the Peace, Ex Parte Lafleur, [1967]3 C.C.C. 244 at 248 (Que. CAl, quoted with 
approval in SII!)'the v. R., [1971] S.C.R. 680 at 686. 
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Attorney General has in several important cases advocated, through counsel, a narrow 
interpretation of the rig.hts of the individual under the Charter, in an apparent attempt to 
minimize its impact on law-enforcement techniques and prosecutions.142 On the other hand, 
the Supreme Court has stated that the Charter should receive a "broad and liberal" 
interpretation,143 an approach the Attorney General should adopt when advising on 
legislation in the role of Minister of Justice. 

These same tensions surface when the Attorney General considers the reform of 
criminal law. Restraint in the intrusion into the lives of individuals must be balanced with 
the requests of police and prosecutors for "tougher, more effective laws", which ultimately 
means giving those officials broader powers. We will therefore first consider whether these 
potentially conflicting roles can best be served by a single ministry, or whether a different 
division of responsibilities is desirable. 

II. The Structure of the Department of Justice and the 
Department of the Solicitor General 

A. The Department of Justice 

We have noted that in Canada, the offices of Attorney General and Minister of Justice 
are combined by statute in one person. 111 is fact is reflected in the structure of the department, 
and the administrative arrangements that are made for control of the criminal prosecution 
service. 

Below the ministerial level, the Department of Justice is headed by the Deputy Minister 
of Justice, who is by statute also the Deputy Attorney General. The next most senior officials 
are three Associate Deputy Ministers, responsible for civil law, for litigation, and for public 
law.144 

Criminal prosecutions are conducted by the Crinlinal Law Branch. 111at branch is 
headed by an assistant deputy attorney general who reports to the Associate Deputy Attorney 
General, Litigation. The Litigation Sector also includes branches dealing with civil and tax, 
matters (each headed by an assistant deputy attorney general), and the Chief General 

142. See, e.g., R. v. Hamill, [1987] 1 S.C.R. 301, where the Attorney General argued in favour of writs of assistance, 
or R. v. Smith, supra, note 69, where the Attorney Genera\argued in favour of a minimum seven-year jail 
tcnn for importlltion of narcotics. 

143. See f/un/erv.Soutllam!nc., (1984] 2S.C.R. 145 at 154-155; andLawSocietyo/Upper Canada v. Skapinker, 
[1984] 1 S.C.R. 357 at 365ff. 

144. Department of Justice Act, supra, note 30, s. 3(2). 11le infomlation in this section is drawn from: Department 
of Justice, Annual Report 1988-1989 (Ottawa: Supply and Services Canada, 1990). A flowchart is attached 
to this paper as Appendix C, showing UIC organizational structure of the Department of Justice. 
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Counsel, who conducts complex litigation which requires counsel of particular seniority and 
expertise. 

Government bills and amendments are prepared by the Legislative Progranmling 
Branch, which is under the supervis~on of the Associate Deputy Minister, Civil Law. 
However, "Criminal Law Branch counsel are consulted on amendments to the Criminal 
Code, on legislative proposals pertaining to criminal law, and on the development of criminal 
law policy and progrws" .145 

It will be Been from this arrangement that the prosecution service does not enjoy any 
particular structural independence. Rather, it is an integrated part of the department, with 
each more senior supervisory office being part of the general bureaucracy. In addition, the 
policy making functions of the Minister of Justice are conducted through the sanle ministry 
as the prosecution service, and indeed amendments concerning criminal law are made after 
consultation with the prosecution service. 

It is our suggestion that each of these situations -- the lack of independence of the 
prosecution service, and the combining of the functions of the Minister of Justice and the 
Attorney General -- creates potential difficulties for the proper administration of justice. 
We shall consider each situation in tum. 

1. Dividing the Offices of Minister of Justice and Attorney General 

(a) Overview 

One major source of concern within the present structure of the Department of Justice 
is the potential for improper political interference with the prosecution service. This problem 
will be addressed below. However, other sources of poWntial difficulty, entirely removed 
from this issue, also exist. 

Generally speaking, these problems arise from the conflicts between the different roles 
that the combined Minister of Justice and Attorney General is required to fill. In essence, 
the problem is this: the job of Minister of Justice is primarily a neutral one. TIle Minister of 
Justice is legal adviser to the Cabinet, including certifying legislation to be in accordance 
with the Clzarter/46 has the primary responsibility for formulating the legal policy of the 
government, and is responsible for the court system and the administration of justice. TIlese 
are all tasks that require a completely even-handed approach. However, the same minister, 
as the Attorney General, is in charge of the prosecution service. 'nlis task cannot, despite 
the Crown prosecutor's duty to act fairly, really be described as a neutral one; rather, the 
Crown prosecutor is effectively a partisan participant in the administration of justice. When 
the same department is in charge of both of these functions, therefore, there is inevitably a 

----_.------------------.----------------------------------------
145. DcpartmclI\: of Justice, supra, note 144 at 19. 

146. Department of Justice Act, su.pra, note 30, as amended by S.C. 1985, c. 26, s. 106. 
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danger, or at the very least a possible perception, that tasks which should be canied out in 
an even-handed manner will be influenced by and therefore favour the prosecution. 

Consider, for example, the task of certifying legislation to be in accordance with the 
Charter. As noted earlier, the Supreme Court of Canada has made clear that the Charter is 
to receive a "broad and liberal interpretation" .147 and so it is appropriate for the Minister of 
Justice to take such an approach in considering the validity of legislation. In this role, 
therefore, the Minister of Justice should be adopting an attitude that preserves and protects 
individual rights, and should not certify legisladon that threatens them. 

The Attorney General, on the other hand, is responsible for prosecutions, and in that 
role would understandably and properly desir • .) tough legislation that assisted 
law-enforcement purposes. Such legislation could readily pose a threat to the individual 
rights guaranteed under the Charter, and so should be particularly closely scrutinized for 
validity before being certified. However, when this scrutiny is conducted by the very person 
most interested in having the legislation passed, there is room for concern that the scrutiny 
may not be as independent as is desirable.148 

By the same token, the stance taken in litigation by counsel representing the Attorney 
General is likely to be in conflict with the "broad and liberal" approach required of the 
Minister of Justice. Since the Charter is only applicable when some degree of government 
involvement exists, 149 counsel for (he Atlomey General will normally be involved in Charter 
challenges, and normallywiII be arguing against the challenge. Thus, for example, in Hunter 
v. Southam If/c./50 counsel for the Attomey General had argued to uphold the search and 
seizure provisions of the Combines Investigations Act.l5l Subsequently counsel for the 
Attorney General have argued in favour of the validity of writs of assistance,152 and of a 
minimum seven-year jail term for the importation of narcotics,153 provisions which the 

147. See Humer v. Southam inc., supra, note 143. and Law Society of Upper Canada v. Skapinker, supra, note 
143. 

148. Consider, e.g., s. 487.2 of the Cnil/liUlI Code. 'nlis subsection, which restricts the type of publicity that can 
be given to senTch warrants, was certified by the Minister of Justice. The legislation has since been struck 
down by lower courts in two jurisdictions as violating the Charter. see Canadian Newspapers Co. v. 
Attorney-GeneralofCalUlda, (1986),28 C.C.C. (3d) 379 (Man. Q.B.) IIlld Canadian Newspapers Co. v. 
Atlorney-GeneralofCanada (1986),29 C.C.C. (3d) 109 (Ont. H.C.). The Minister chose not to appeal Ulese 
lower court decisions, but instead opted to treat the legislation as inoperative. TIlis suggests that, after the 
fact, Ule Department of Justice considered the legislation anew, agreeing that it violated the Charter. It is not 
clear why the Deparbnent did not reach this conclusion before I)riginally certifying the legislation. 

149. Section 32 of the Charter slates that it is applicable "to tile Parlirunent and government of Canada" and "to 
the legislature and govcmment of each province". TIle exact limits of the applicability and degree of 
government involvement necessary to call tile Charter into play have not been fully detennined: see, e.g., 
RWDSU v. Dolphin Delil'ery Ltd., (1986)2 S.C.R. 573. 

150. Supra, note 143. 

151. R.S.C. 1985, c. C-34. 

152. R. v. Hamill, suprfl, note 142. 

153. R. v. Smith, supra, note 69. 
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Supreme Court of Canada found to violate the Charter. In practice, the motivation of 
preserving what are seen to be effective law-enforcement techniques frequently requires 
counsel for the Attomey General to adopt a different attitude from that of the Minister of 
Justice, and to argue for a narrow and limited interpretation of the rights guaranteed in the 
Charter. 

A different manifestation of this conflict is seen in having the same office responsible 
for both the prosecution service and legal aid. A significrult portion of legal-aid work consists 
of defending those charged with crinles.154 Thus, to a large extent, the same law officer is 
ultimately responsible for both prosecution ruld defence. In deciding on the allocation of 
funds or other support services between these two services, then, the Attorney General faces 
a clear potential for conflict. 

Further, the srune minister who directs the prosecution aml of the govemment not only 
appoints the judges before whom Crown counsel appear, but also negotiates with those 
judges about questions such as their level of remuneration and pension benefits. At the very 
least, one must question whether justice appears to be done when the person who selects 
and pays judges is the chief prosecutor. 

Potential for conflict also exists when agents of the Attorney General are required to 
investigate or prosecute others within the Depurtment of Justice, or associated with it. For 
exrunple, in the recent ticket-fixing scandal in the province of Manitoba, the police ruld the 
Crown office, both under the jurisdiction of the provincial Attomey General, investigated 
and prosecuted a number of persons, including two ProvinCial Court judges ruld one 
magistrate - all three of whom were part of a court system also administered through the 
Attomey General's department. As former Mrulitoba Chief Justice Dewar remarked in his 
review of the hruldiing of the scruldal: 

The CriminalJustice Division of the Department ofthe Attorney-General (the Crown Office) 
was not the appropriate instmment for exercising Crown prosecutorial independence when 
the integrity of a court system, organized and administered by that Department, is in question. 
In the circumstances, given the present organization of the Department, Crown office 
officials and prosecutors cannot be viewed as independent. This ticket-fixing affair 
demonstrates a point at which internal conflict arises and independence of the prosecutorial 
role breaks down. ISS 

Quite apart from the question of investigating those employed by the sanle department, 
the Dewar Report shows instances of other potential conflicts that we have noted arising 
from having the prosecution service tied too closely to the rest of the Attomey General's 
department. Fer exrunple, correspondence quoted in the report shows a concern on the part 
of the Director of Criminal Prosecutions over a possible conflict in his roles. On the one 
hand, he was negotiating a plea bargain with counsel for one of the Provincial Court judges. 

154. The report of the National Task Force on 1l1e Administration of Justice, LegalAid Services ill Callada 1977-78 
[s.I.]: The Task Force, 1979) at 7-8 noted that in 1977-78,42% of legal-aid cases were criminal matters, and 
1l111t tlJe federal government paid 48% of tlJe cost of crinlinal-related expenditures. 

155. Dewar Review, supra, note 3 at 64. 
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On the other hand, through his involvement in the Department of Justice, he was involved 
in discussions that deternlined whether that same judge would be eligible for particular 
pension benefits. As Mr. Justice Dewar notes: 

Pure expediency influenced the Crown to participate in the plea bargains, and to employ as 
bargaining leverage an ability to arrange an enhanced pension benefit in one case and 
continued employment in the other, both being arrangements made by or through the 
intervention of senior officials in the Department of the Attorney-General, contacted by 
solicitors for the IICCUSed. Crown counsel in both cases recognized an ethicnl dilemma, but 
curried on, their independence compromised. 156 

Of course, no matter what arrangements are made, there remains the possibility of 
conflict when the prosecution service is required to investigate itself. In any case where a 
direct internal conflict of this sort arises, it would remain open to the Attomey General or 
the Dir1xtor to appoint outside counsel to handle specific cases, but it is preferable to avoid 
this type of ad hoc arrangement when possible. TIle greater the extent to which the 
prosecution service is isolated from the other aspects of the administration of justice, and 
indeed of the Attorney General's department, the less likely this potential conflict becomes. 

The conflict can also be looked at from the other perspective: one could suggest that 
the Attomey General's duty to represent government departments, not just in criminal but 
in civil matters, can be compromised by the duty, as Minister of Justice, to consider issues 
impartially. A department that wished to argue for a broad constnlction of its statutory 
powers to conduct searches and effect seizures, for exanlple, might not feel adequately 
represented by counsel who also has a duty to advocate the least governmental interference 
with personal liberty that is consistent with the protection of society. IS? 

Indeed, a situation similar to this arose in Re Blaineyand Ontario Hockey Association. lss 

TIle plaintiff, a twelve-year-old girl, was suing the Ontario Hockey Association, after the 
Ontario Human Rights Commission had held that its governing legislation allowed the 
particular form of discrimination of which she complained, thus preventing it from 
entertaining her complaint. TIle Human Rights Commission was also named in the action. 
In the Court of Appeal, Ml',Justice Finlayson in dissent noted the difficulty faced by counsel 
for the Conmlission: shewas apparently representing only the Conmlission, not the Attomey 
General, though Finlayson J. noted that the Attomey General would have been the 
appropriate person to have instructed counsel. In addition, although the Commission had 
relied upon its governing legislation to refuse the plaintiff's complaint, counsel for the 
Commission agreed that the Attorney General had publicly stated that the goveming 
legislation in question ought to be changed, and indeed argued in the case that the legislation 
was unconstitutional. Counsel representing the govemment was therefore placed in the 

156. Ibid. at 65. 

157. In this regard. note the comments of Iun Scott. to the effect that an Attorney General might feel compelled to 
take a fellow minister to court to prevent all unconstitutional course of action. discussed above at 10. 

158. (1986) 54 O.R. (2d) 513 (C.A.). 
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actions of the commission, based on limitations in the law, but at the same time for policy 
reasons being opposed to those linlitations.159 

111ere have been recognized instances in which a conflict has been noted between the 
policy and litigation functions of the Department of Justice. For example, the Canadian 
Human Rights Commission is under the auspices of the Minister of Justice, reporting to 
Parliament through that law officer. On more than one occasion, it has been observed that 
this arrangement creates a potential conflict: 

The Minister of Justice is also the Attorney General of Canada and, as such acts for 
government agencies and departments in any litigation concerning them, including litigation 
in which the fu take an adversarial position vis-a-vis the Canadian Human Rights 
Commission. l 

Despite several intemal requests and extemal recommendations, this arrangement has not 
been changed.161 

Similarly, arrangements conceming the Court Challenges Progranl, established to fund 
private challenges to legislation under the Charter, has been criticized: 

The Court Challenges Program was an important initiative. It helped litigants obtain a 
number of important judicial decisions in the area of language rights. However, it had a 
major weakness. The Department of Justice participated in detem1ining who received 
financial assistance in litigation, yet its own lawyers could be acting for a government 

159. In "Law, Policy, and the Role of the Attorney General: Constancy and Change in the 1980s" (1989), 39 
U:r.L.J. 109, Ian Scott discusses his involvement in this case as Attorney General. He notes that his 
department agreed that the section was unconstitutional, and had prepared but not yet had passed by the 
legislature an amendment. 

Scott also notes thai the position his department was able to take in that case was mude easier by two factors. 
First, the case was a civil one. dealing WiUI a provincial statute. He notes at 123-124 that a more difficult 
question arise.; when a provincial Attorney General foOllS the opinion that a federal law, such as a section of 
the Cnil/inal Code, is unconstitutional. He notes that he has' 'not yet formed a clear view based on principle 
about Ulis issue", but suggests that' 'it is appropriate for a provincial attomey to pay a significant degree of 
deference" to the determination of the federal Attorney General. 

Second, he notes that in Blainey the Cabinet agreed with his advice that the section was unconstitutional. In 
other cases, he suggests at 126, based 011 considerations other than those appropriate to the Attorney General, 
"[tIhere is every chance Ulat an attorney general may face the fact that the Cabinet will not accept advice to 
concede the unconstitutionality of a civil enactment' '. 

160. Canadian Human Rights Commission, Annual Report 1979 (Ottawa: Supply and Services Cunada, 1980) at 
15. 

161. See, e.g., the annual reports of the Human Rights Commission for 1979, 1980 and 1981. TIle commission 
withdrew the request without explanation in its 1983 report. However, two subsequent independent reviews 
have also recommended that the arrangement be changed; see House of Commons, Special Committee on 
Participation of Visible Minorities in Canadim" Society, Equality Now! Report 0/ tile Special Committee 011 

Visib/;~ Minorities ill Ca/Uldian Society (Ottawa: Queen's l)rinter, 1984) and House of Commons, Standing 
Committee on Justice 3ndLegal Affairs, Equality/or All.' Report o/the Parliamentary Committee 011 Equa/ity 
Rights (Ottawa: Queen's Printer, 1985). 
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department involved in that litigation. This put the Department in a position of potential 
confIict. l62 

Responsibility for the Court Challenges Program has since been handed over to the Canadian 
Council for Social Development. 

(b) Recommendations 

The Commission has decided not to make, at this time, any recommendations regarding 
dividing the functions of Attomey General from those of the Ministerof Justice, and creating 
two separate ministries. It is our opinion that a strong case exists for doing so, but that other 
issues, particularly in the non-criminal field, need to be considered before any final 
arrangement can be proposed. 

One major reason for splitting the department is the potential proseeutorial bias created 
by having new legislation prepared and certified by the department which conducts 
prosecutions. lllereforc, if the department were to be split, we suggest that all litigation, 
both civil and criminal, should be handled by the Attomey General. In addition, we feel it 
would likely be appropriate for the Attorney General to take on the role of legal adviser to 
Cabinet and govemment departments, at least in the context of advising the govenIDlent of 
what its obligations are under the existing law. TIlis advisory role would be, we feel, similar 
to that between any client and counsel. 

In drafting new legislation, advising on the appropriate policy for new laws, and 
certifying the consitutional validity of that legislation, however, in our view the Minister of 
Justice would be the appropriate person to act. Similarly the Minister of Justice would keep 
responsibility for court administration and the administration of justice generally, since these 
are tasks best undertaken by a party not required to appear in those courts. Law reform is 
also appropriately grouped with these functions. Responsibility for legal aid does not fit 
neatly with either ministry, but less potential conflict exists when it is placed with the 
Minister of Justice. 

We do not make any final recommendations in this regard for several reasons. First, we 
acknowledge that making such a major structural change in the office of the Attomey 
General wHl have an effect on the role the office-holder can and will play in Cabinet. Some 
of our consultants have suggested that if there are three law officern ~n Cabinet (Minister of 
Justice, Attomey General, and Solicitor General), the influence of each, particularly the 
former two, will be diminished. There is potential for this to have a detrinlental effect on the 
administration of justice. 

In addition, it must be noted that the Attorney General/Minister of Justice also has 
responSibilities in the non-criminal sphere. All legislation, whether criminal or not, is 
prepared through the Minister of Justice. All litigation, both civil and criminal, is conducted 
through the Attorney General. Although splitting the two departments is desirable based on 

162. Equali!YlorAl~ supra, note 161 at 133. 
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criminal law considerations, there will be a major impact on the other public-law aspects of 
the department. Without studying those issues, it would be unwise to propose major 
structural change. We anticipate that the Commission will return to this issue IUld make 
recommendations in this regard in a later Working Paper. 

Finally, we feel that we are able to address the problems inherent in the combined office, 
at least partly, without proposing a division. We have earlier discussed the need for the 
Crown prosecution service to be insulated from potential political pressure.163 For that 
reason, in the next section we will propose the establishment of an independent office of 
Director of Public Prosecutions to handle crinlinal prosecutions. By its very nature, this 
office will have to be administratively separated from the rest of the Department of Justice. 
The main purpose of this separation, of course, is to protect the prosecution service from 
political pressure. Equally, however, establishing this office will serve to create a greater 
division between the prosecutorial and policy-making segments of the ministry. We expect 
that this separation will have a salutary effect on the potential conflicts we have noted. 

2. An Independent Prosecution Service 

(a) Overview 

The holder of the combined office of Minister of Justice and Attorney General is a 
member of Cabinet. We have discussed earlier the principle that political considerations 
should not normally playa role in prosecutorial decisions; this principle could lead some to 
suggest that the Attorney General should not be a member of Cabinet at all. As the recent 
suggestions of interference made by the former Attorney General of British Columbia on 
his resignation show, there is a potential for improper interference with prosecutorial 
discretion when the head of the prosecution service is actively involved in the political 
process. It is necessary to strike a delicate balance in whi::h the need for political 
independence on the part of Crown counsel is recognized, and yet accountability is not 
sacrificed. 

It would be instructive in this regard to consider the institutional arrangements in other 
jurisdictions concerning the prosecution of offences. 111esejurisdictions have also wrestled 
with the problems of independence and accountability, reaching a variety of solutions. What 
might be considered the traditional model is that of England and Wales. The systems 
established in the Republic of Ireland and the State of Victoria in Australia show the extreme 
end of structural independence for the prosecution service, while those of New Zealand and 
the Commonwealth of Australia have relatively few, if any, institutional guarantees of 
independence.l64 

163. Sec "The Attorney General and Parliament" above at 8. 

164. A swnrnary of this information in form of a chart follows this paper as Appendix D. 

41 



In additiOl1, we shall also consider structural arrangements which have been made in 
Canada for offices that have a similar need for independence from govemment interference: 
the Auditor General, and the Human Rights Commission. 

(i) institutional Arrangements ill Other Coufltriei6S 

(A) England alld Wales 

TIle institutional arrangements of all the various office-holders in Great Britain 
concemed with criminal matters are considered in Appetldix A. Here, only the 
responsibilities of the Attomey General and Director of Public Prosecutions need be 
considered. 

Formal responsibility for criminal prosecutions is given to the Attomey General, who 
has the power to take ovel' pri.vate prosecutions, and to telminate them through the nolle 
prosequi power. 111e Attomey General is not a member of Cabinet, and by tradition may 
consult with, but must not be directed by, Cabinet in making decisions about prosecutions. 

&:riOtlS criminal offences are generally prosecuted through the office of the Director of 
Public Prosecutions. TIle office was originally created under the Prosecution of 0ffel/ces 
Act, 1879. 166 However, until 1985 the Director was responsible for only a small percentage 
of the total number of criminal prosecutions in England, with the great majority being 
handled by counsel briefed by local chief constables.167 This situation chrulged with the 
pass<lge of the Prosecution of Offences Act, 1985. 168 The Office of Director of Public 
Prosecutions is created by the statute, which calls for the Director to be appointed by the 
Attorney General, and paid a salary determined by the Attomey General with the approval 
of the Treasury,169 and pension benefits arrrulged individually with the Treasury (unless the 
Director is appointed from within the Civil Scrvice).170 TIle Director of Public Prosecutions 
is head of the Crown Prosecution Serv1ce, which is responsible for all non-private 
prosecutions throughout Englru1d and Wales (though the laying of informations remains in 
private hands, ruld private prosecutions arc still allowed). TIle Director is appointed not for 
a specific term, but until retirement: however, the Director is subject to the nomlal temlS 
ruld conditions goveming civil servrults, ruld so could be removed from office for inefficiency 

165. TIlC information in this discussion is primarily drawn from the work of J.L1J. Edwards, ane in particular his 
wri1ing for the Royal Conunission on the Donald Marshall, Jr •• Prosecution, lValking the Tightrope of Justlce. 
vol. 5 (Halifax: The Royal Commission. 1989). 

166. (U.K.), 42·43 Vict., c. 22. 

167. A. Sanders, "The New Prosecution Arrangements - (2) An Independent Crown Prosecution Service?" 
[1986J Crinl. L.R. 16 at 16. 

168. (U.K.), 1985, c. 23. 

169. Ibid. 

170. Private communication with the Law Reform Commission by Roger K. Daw. Policy and Infonnution 
Division, Director of Public Prosccutions (U.K.), 15 Deccmber 1989. 
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or for falling foul of the law or nornlal rules of conduct.171 Nonetheless, the Director has a 
certain measure of independence with regard to staffing the Crown Prosecution Service: the 
Director makes the appointments, with the approval of the Treasury as to numbers.172 

In fulfilling these duties the Director is not independent. Subsection 3(1) of the 1985 
Act notes, as did earlier versions, that 

TIle Director shaH discharge his functions under this or any other enactment under the 
superintendence of the Attorney General. 

TIle nature of this superintendence has been explained by Sir Michael Havers, fornler 
Attorney General of Great Britain, as meaning that: 

My responsibility for superintendence of the duties of the Director does not require me to 
exercise a day-to-day controllmd specific approval of every decision he takes. The Din.'Ctor 
makes many decisions in the course of his duties which he docs not refer to me but 
nevertheless I am still responsible for his actions in the sense Ulat I am answerable in the 
House for what he docs. Superintendence means that I must have regard to the overall 
prosecution policy which he pursues. My relationship wiUI him is such that I require to be 
told in advance of the major, difficult, and, from the public interest point of view, Ule more 
importMt matters so that should the need arise I am in the position to exercise my ultimate 
power of direction.173 

It woulj therefore be open to the Attorney General to instruct the Director to take over 
proceedings that have been privately commenced, but then offer no evidence. Equally, the 
Attorney General could instruct the Director to institute particular proceedings. 

Under section 9 of the Act, the Director is required to present an annual report to the 
Attorney General, who must in tum present that report to Parliament and cause it to be 
published. Among other things, that report must contain any changes to the Code for Crown 
Prosecutors, which gives general guidelines concerning wheth\~r to initiate charges, whether 
to discontinue charges, and so forth. 

TIle independence of Crown counsel from political influence is protected for the most 
part, but nevertheless significantly, by tradition. The actual prosecutors are protected by 
virtue of the relative independence of their immediate superior, the Director. It is understood 
by the parties involved that the Attorney General will not normally interfere with the 
Director's management of the office, or the handling of particular cases. If this should occur, 
it is understood that the Attorney General wil1not act from partisan political motives, and 

171. Ibid. 

172. Prosecution of Offences Act. 1985, supra. note 168, s. 1 (2). 

173. Edwards, Attorney Genera ~ supra., note 34 at 48-49. 
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that the Cabinet will not attempt to dictate the appropriate course of action to the Attorney 
General. 174 

(B) The Republic of Ireland 

The office of Attorney General is established in the constitution of the Republic of 
Ireland. TIle Attorney General is the adviser to the government on matters of law and is 
responsible for the prosecution of crimes and offences other than summary conviction 
matters. Although a political appointment, the Attorney General does not sit as a member 
of Cabinet, and is not required to hold a seat in the Irish House (Dail). The Attorney General's 
independence is further stressed by the rule of the Dail that, even if a member, the Attorney 
General cannot be called upon in the House to justify the handling of particular prosecutions: 
rather, such questions are handled by the Prime Minister (Taoiseach) or Parliamentary 
Secretary .175 

Since the Prosecution of Offences Act, 1974,176 the office of Director of Public 
Prosecutions has also existed. TIle Director is a civil servant, appointed by the govemment.177 

However, the appointment is made based on recommendations from a committee of five 
people, including, for example, the Chief Justice, and the Chairnlan of the General Council 
of the Bar of Ireland.178 The tem1S and conditions of employment, including superannuation 
1 '(mefits, are detennined by the Taoiseach on consultation with the Minister for the Public 
&:,,';'ce.179 Although the Director has charge of the prosecution service, the statute reserves 
to the Taoiseach the power to appoint the officers and servants of the Director. lso 

Subsection 3(1) of the Act states that the Director "shall perfom1 all the functions 
capable of being perfOm1ed in relation to criminal matters ... by the Attorney General". 
Subsection 2(5) notes that "TIle Director shall be independent in the performance of his 
functions." There is a requirement under subsection 2(6) of the Act for the Attorney General 
and Director of Public Prosecutions to consult from tinle to tinle concerning the functions 
of the Director, but this does not give the Attorney General any right to give directions to 

174. Steruting IX/ints out in Appearing for tIre Crown. supra, note 6 at 29::.tf. that the Attorney General's 
accountability to Cabinet is problematical at best, in that there may be no actual obligation for the Attorney 
General to report to Cabinet. Equally, the accountability of the Attorney General to the legislature is limited 
to being questioned in the House, generally after the fact. concerning partiCUlar decisions. Stenning notes at 
305 thut there has been no instance of an English Attorney General resigning or being dismissed due to 
parliamentary criticism, and suggests that uny vote on such an issue would follow party lines, effectively 
protecting the Attorney General. 

175. Edwards,Attorney Genera4 supra, note 34 at 267 n. 47. 

176. (Eire), No. 22. 

177. Iblii .• ss. 2(2) and 2(4). 

178. Ibid .• s. 2(7). 

179. Iblii .. s. 2(8). 

180. Ibid .• s. 2(11). 
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the Director.181 Indeed, the independence of the Director is stressed by subsection 6(1) of 
the Act, which prohibits communication with the Director's staff or the Director for the 
purpose of influencing pending criminal proceedings. 

There are a few restrictions on the Director. Responsibility for authorizing prosecutions 
under certain Acts (the Geneva Conventions Act 1962, the Official Secrets Act 1963, and 
the Genocide Act 1973) remains with the Attorney General, as does defending against 
challenges to the constitutional validity of laws. However, these limitations do not amount 
to control over the Director; they merely reserve some tasks to the Attorney General. The 
Director remains independent in performing all those tasks attached to the office. 

However, subsection 5(1) of the Act allows the governm.ent to transfer individual cases 
to the Attorney General if it is necessary in the interests of national security. This seems 
unlikely to be a power that will interfere with the Director's day-to-day handling of the 
department; nonetheless it is a residual form of control in the hands of the government. At 
least in cases that concern national security, the Director will be aware that control of a case 
can be taken away if the government disagrees with the proposed course of action. 

TIlere are further safeguards for the independence of the Director, found in the 
procedures for filling the office or removing the incumbent. The Director is appointed by 
the Taoiseach, but on the recommendation of a ccmmittee consisting of the Chief Justice, 
the Chairman of the General Council of the Bar of Ireland, the President of the Incorporated 
Law Society, the Secretary to the Government, and the Senior Legal Assistant in the Office 
of the Attorney General. The Director can be removed by the Dail, but it must have before 
it a report of a committee consisting of the Chief Justice, a Judge of the High Court, and the 
Attorney General. No specific grounds for removal are !\et out; the statute only notes that 
the committee can investigate "the condition of health, either physical or mental, of the 
Director" or "inquire into the conduct (whether in the execution of his office or otherwise) 
of the Director, either generally or on a particular occasion" .182 

In the Irish system, then, there is little control by the government or Attorney General 
over the prosecution service, and there are considerable institutional protections for the 
independence of that service. Only in limited circumstances can cases be taken from the 
Director, and in those circumstances they are transferred to the Attorney General. Since the 
Attorney General is equally considered to be independent of Cabinet, even this would seem 
to give the government as a whole little say. 

Indeed, it has been questioned whether the degree of independence is not so great as to 
eliminate any real accountability for the prosecution service: 

With complete independence being conferred upon the Director of Public Prosecutions in 
Ireland and the elimination of any power or control over the Director's actions by the 

181. In Attorney General, supra. note 34 at 265, Edwards cites an explanatory memorandum issued by the Irish 
government to this effect. 

182. Prosecution o/Offences Act, 1974, supra, note 176, s. 2(9). 
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Attorney General. who. it may well be asked. is accountable to the Irish Parliament for the 
decisions taken by the Director of Public Prosecutions? If the experience of other 
Commonwealth countries. which have adopted into their constitutions a similar model of an 
unaccountable public prosecutor. is any pointer to what lies in store for the Republic of 
Ireland it is only a matter of time before the ftmdamental questions of control and 
accountability force themselves before its elected Parliament for intense debate. 183 

In opposition to this view, however, it has been suggested by an Irish conunentator that 
the system reflects a conscious adoption of the principle of an unaccountable public 
prosecutor, and that there has been II general satisfaction with the operation of the 
constitutional principle which this country has adopted." 184 

(C) State o/Victoria, Australia 

TIle Attorney General's office is created in the constitution of the state of Victoria, 
which requires that the Attorney General be a member of Cabinet. 

. As in England, however, the prosecution service is not under the direct control of the 
Attorney General. Rather, it is administered through the office of the Director of Public 
Prosecutions, which was created by the Director 0/ Public Prosecutions Act 1982. 185 

The Directoris appointed by the Governorin Council.186 The Director's office prepares, 
institutes, and conducts all criminal proceedings on behalf of the Crown in the High Court, 
Supreme Court, and County Court, conducts preliminary inquiries, and has the authority to 
take over proceedings in any summary offence.18

? The Director has the sanle power as the 
Attorney General to enter a nolle prosequi in criminal proceedings, though the Attorney 
General also retains that power.188 TIle Director is "responsible to the Attorney-General for 
the due performance of his functions under this Act", but this responsibility does not" affect 
or derogate from the authority of the Director in respect of the preparation institution and 
conduct of proceedings under this Act" .189 

By this scheme, Victoria has created a Director of Public Prosecutions with virtually 
complete structural independence. TIle purpose of this arrangement is to insulate the Director 
from any control by the Attorney General, and thereby guarantee that the Director's 
decisions are made without reference to political considerations that might be feared to 
motivate the Attorney General. 

183. Edwards. At/omey General, supra, note 34 at 267-268. 

184. D. Costello, Book Review of The Attomey Genera~ Politics, and the Public Interest by J.LlJ. Edwards 
(1985) 20 The Irish Jurist 223 at 224. 

185. (Victoria, Australia) no. 9848/1982. 

186. Ibid., s. 3(1). 

187. Ibid., s. 9(1). 

188. Ibid., s. 14. 

189. Ibid., s. 9. 
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TIlis insulation from influence is supported by other arrangements concerning the 
Director of Public Prosecutions. TIle Director has responsibility for selecting staff and 
controlling the budget of the Office.190 TIle office-holder is appointed until the age of 65, 
receives the salary and pension benefits of a puisne judge of the Supreme Court. and is not 
subject to the provisions of the Public Service Act 1974.191 TIle Director may be suspended 
by the Governor in Council; if the Director is suspended, a full statement of the grounds 
must be presented by the Attorney General to Parliament within seven days (or, if the House 
is not sitting, within seven days of the start of the next session). If Parliament does not within 
seven days from that report pass a resolution for the removal of the Director, then the 
suspension is lifted. TIlis is the only mechanism for the removal of an incumbent Director.192 

TIle independence of individual prosecutions is further protected by restrictions on the 
Director's involvement at that level. TIle Director is entitled to furnish general guidelines to 
prosecutors, police, or other persons; however, "the Director is not entitled to furnish 
guidelines in relation to a particular case." 193 In addition, any guidelines which are issued 
must be published in the Govemment Gazette.194 

TIle Victoria model is at the extreme end of independence in the prosecution of criminal 
offences. As with the Republic of Ireland, therefore, it is arguable that little room has been 
left for accountability. Further, even more than in the United Kingdom, it is open to the 
government, and indeed the Attorney General, to disavow responsibility for any unpopular 
or unwise decisions. The Attorney General has no power to influence particular 
prosecutions, for proper or improper motives. TIle Director is similarly limited. The 
government is not responsible for the actions of the Director, beyond having made the initial 
appointment. and so at no level above the individual prosecutor is there anyone who can 
effectively be held accountable. 

(D) Commonwealth o/Australia 

The office of Attornel General was created in the Commonwealth 0/ Australia 
Constitution Act (1900),19 to head the Department of the Attorney General. TIle 
office-holder is required to be, or within three months to become, a Senator or Member of 
the House of Representatives. TIle Attorney General is not excluded from the Cabinet, but 
at the sanle tinlC is not necessarily a member. The office is sometimes, but not always, 
combined with that of Minister of Justice.196 

190. Private Conullunication with the Law Ref 0011 COl1ullission by John Coldrey, Q.C., Director of Public 
Prosecutions (Victoria), 14 March 1990. 

191. Director oj Public Prosecutions Act 1982, supra, note 185, ss. 4, 6. 

192. Ibid., s. 5. The statute does not set out any specific grounds f()( removal, and none have otherwise been 
established: private conununication from John Coldrey, supra, note 190. 

193. DireclorojPublic ProsecutiOlls Ac11982, supra, note 185, s. 10(1). 

194. Ibid., s. 10(2). 

195. (U.K.), 63 & 64 Vict., c. 12. 

196. Edwards, Attorney Gelleral, supra, noW 34 at 367. 
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As in other jurisdictions, control of prosecutions has been placed in the hands of a 
Director of Public Prosecutions, an office created by the Director 0/ Public Prosecutions 
Act 1983.197 The Director is appointed by the Governor General, and is paid remuneration 
determined by the Remuneration Trlbunal.196 The staff of the Director's office are appointed 
under the Public Service Act 1922, with the Director having the powers of a pemlanent head 
under that Act.199 

The Attorney General has retained the ability to be itwolved in the prosecution service, 
either through general guidelines, or in dealing with individ~al cases. Subsection 8(1) of the 
Act states that: 

In the perfonnance of the Director's functions and in the exercise of the Director's powers, 
the Director is subject to such directions or guidelines as the Attorney-General, after 
consultation with the Director, gives or furnishes to the Director by instntrnent in writing. 

Subsection 8(2) of the Act continues that: 

Without limiting the generality of sub-section (I), directions or guidelines under that 
sub-section may-

(a) relate to the circumstances in which the Director should institute or carry on 
prosecutions for offences; 

(b) relate to the circumstances in which undeltakings should be given under 
sub-section 9 (6); and 

(c) be given or furnished in relation to particular cases. 

However, although the Attorney General can require the Director to act in a particular 
manner in a particular case, steps are taken to prevent the abuse of this power. Subsection 
8(1) required any directions to be in writing. Subsection 8(3} of the Act states that: 

Where the Attorney-General gives a direction or furnishes a guideline under sub-section (I), 
he shall-

(a) as soon as practicable after the time that is the relevant time in relation to the 
instrument containing the direction or guideline, cause a copy of the instl1lment to be 
published in the Gazette; and 

(b) cause a copy of that instrument to be laid before each House of the Parliament 
within 15 sitting days of that House after that time. 

197. (Australia), no. 113/1983. 

198. Ibid., ss. 18, 19. 

199. Ibid .. s. 27. 
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TIle Act also contains provision for publication to be delayed where the interests of justice 
require.2OO 

As in other jurisdictions, the Director is a statutorily protected appointee, enjoying 
greater security of tenure than would a civil servant. TIle Director is appointed by the 
Governor General for a specific term not to exceed seven years, but is eligible for 
reappointment.201 There are grounds for removal before that time, some of which make 
removal possible, while others make it compulsory; the Governor General may terntinate 
the appointment of a Director for "misbehaviour or physical or mental incapacity", and 
must temlinate the Director's appointment in certain events, such as bankruptcy or engaging 
in outside employment.202 Pension arrangements, however, are not specifically designed to 
give the Director greater independence than a civil servant enjoys. TIle Director, if appointed 
from within the civil service, would continue to be covered by the civil service 
;Superannuation plan: Directors appointed from outside may join the civil service 
superannuation plan, or make other pension arrangements.203 

Clearly, this model takes a very different approach from those of Victoria or Irelanl \. 
TIle Director of Public Prosecutions has charge of the prosecution service, and directs its 
day-to-day operations. However, the Attorney General retains the ability to direct the 
Director of Public Prosecutions, not only in general terms, but conceming individual cases. 
TIlUS there is direct accountability by the Director to the Attomey General, by virtue of this 
control over the Director. TIlis control has been praised as a necessary residual measure, if 
the office of Attorney General is not to become an empty shell, "incapable of discharging 
in full the obligations associated with the doctrine of ministerial responsibility.' ,204 

TIle Attomey General is also publicly accountable for actions taken with regard to the 
prosecution service. TIlis accountability is provided by the requirements surrounding 
directives. Since such directives must be in writing, and must be both published and 
presented to the House, any direct involvement by the Attomey General will come to light. 
TIle Attomey General will therefore be held accountable both to the House and to the general 
public. 

200. Ibid., ss. 8(4), 8(5). Since the office of Director was established, only one direction has been issued by the 
Attorney General, IUld it was at the Director's request. Until recently, only the Attomey General, Gnd not the 
Director, had the ability to lay an ex officio information without a prior conunittal hearing, or despite a 
discharge at that hearing (similar to the power in s. 577 of Ole Crill/ilUlI Code), and only t!.e Attomey General 
could give an undertaking OInt an accomplice would not be prosecuted in exchange for that person's testimony. 
However, "with 1l1C most recent amendments to the DPP Act these powers have now been given to the 
Director, and as a matter of practical reality ll1Cre is no longer any need for the Attomey General to involve 
himself in any aspect of Ille prosecution process": private communication willI the Law Refonn Conunission 
by J. W. McCarUlY, Senior Assistant Director, Commonweallll Director of Public Prosecutions, 15 December 
1989. 

201. Director of Public ProsecUliolls Act 1983, supra, note 197, s. 18. 

202. Ibid., s. 23. 

203. Private conununication with Ole Law Refonn Conunission by J. W. McCarthy, supra, note 200. 

204. J.LU. Edwards, "The Charter, Govcnmlent and the Machinery of Justice" (1987) 36 U.N.B.LJ. 41 at 56. 
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(E) New Zealand 

In New Zealand's early history, various institutional experiments were tried in 
organizing the Attomey General's office. In 1866, the office of Attomey General was 
changed from a political appointment to a non-political, pemlanent appointment. The 
legislation was amended by the Attorney-General's Ac~ 1876205 to allow the possibility of 
the Attomey General's being a member of Parliament. In fact, the Attomey General has 
been a member of Parliament since that time. Traditionally, though not by statute as in 
Canada, the Attomey General has also acted as Minister of Justice, and so has been a member 
of Cabinet.206 

The AUomey General is nominally responsible for the prosecution of crinlin al offences. 
What has actually occurred, however, is that this function has been taken over by the Solicitor. 
General. This office was in 1875 made into a pemlanent non-political appointment·;-itS' 
powers were not detemlined by statute, but the Supreme Court of New Zealand ruled in 
1875 that the Solicitor General had the duties traditionally held by the Solicitor General in 
England.207 In addition, New Zealand's Interpretation Act has stated since 1924 that the 
Solicitor General has all the powers, duties, authority, and ftU1ctions of the Attomey General. 

More important than the institutional arrangements, however, is the way in which the 
roles of the Attomey General and Solicitor General have developed. It has come to be 
accepted that the Solicitor General is the chief legal adviser to the govemment, despite being 
junior to the Attomey General. The Solicitor General is in charge of the Crown Law Office, 
which is responsible for handling prosecutions in the Supreme Court and Court of Appeal 
as well as for providing legal opinions to the Govemment. TIle Attomey General is 
nominally, and indeed in fact, superior to the Solicitor General, but there has traditionally 
been deference by the Atlomey General to the legal opinion of the Solicitor General.20B 

Despite the fact that there is no office of the Director of Public Prosecutions, something 
very sinli1ar has evolved. What in effect exists in New Zealand is an independent prosecution 
service, in which it is accepted that the Attorney General should play 110 role. TIle day-to-day 
operations of the service, as well as the provision of legal opinions and advice, are the 
responsibility and largely unhindered domain of the Solicitor General. Although the 
Attomey General is not prevented from giving directions to the Solicitor General, orrequired 
to make public any directions, in practice no such involvement by the Attomey General 
takes place.209 

205. (N.Z.). 40 Viet., c. 71. 

206. Edwards, Altorlley General. supra, note 34 at 390. 

207. Solicitor General ex relatione Cargill v. The Corporation of tile City of Dllllc:ilil (1875-1876). 1 N.Z. Jur. 
(N.S.) L 

208. Edwards, inAltorlley General. supra, note 34. notes at 393 that the only recorded instances of disagreement 
between the two office holders arc in 1918-1919, when the Attorney General gave instructions to the Crown 
prosecutors that were contrary to the wishes of the Solicitor General. 

209. Ibid. at 391-394. 
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In this case, of course, what protects the independence of the prosecution service is 
tradition alone. The Solicitor General's office does not exist by statute, and there is no 
structural independence. This means that the possible danger is not a lack of accountability, 
but an excess of control. As Edwards has noted: 

Other considerations that bear on the sensitive nature of this relationship, in which the junior 
partner, as it were, generally exercises de/acto authority, must include the relative years of 
experience in office that each of the Law Officers can draw upon, the individual personalities 
and the strength of commitment that each is prepared to invest in their respective 
constitutional roles. As often as not the focus for any possible divergence of approach 
between the Attorney General and the Solicitor General will concern the degree of influence 
that political considerations should exert on the decision to institute or to terminate criminal 
proceedings. In interpreting where the balance of public interests should fall it should not 
occasion too much sU!]Jrlse if the Law Officers, with their different perspectives, should 
sometimes disagree.210 

(ii) Independent Canadian Offices 

If new administrative structures are to be established, it is preferable that they fit 
harmoniously into the Canadian context. It would also be useful to consider some Canadian 
officials who fill sinli1ady independent roles to a director of public prosecutions. We shall 
therefore consider briefly some aspects of the arrangements conceming the Auditor General 
and the Chairman of the Human Rights Commission. 

The office of Auditor General is created in the Auditor General Act.211 The Auditor 
General is appointed by the Govemor in Council for a teml of ten years, or until age 65, and 
no re-appointment is possible2l2

• The Auditor General can be removed by the Govemor in 
Council, on address of the Senate ruld the House. No specific grounds for removal are set 
out, but the Auditor General holds office during ., good behaviour" . 213 

The Auditor General is paid the salary of a puisne judge of the Supreme Court. Pension 
benefits are established in accordrulce with the Public Sen. ice Superannuation Act or the 
Diplomatic Service (Special) Superannuation Act, at the Auditor General's option.214 

TIle staff of the Auditor General's office are appointed under the Public Service 
Emp/oymentAct.215 However, the Auditor General has the powers of appointment of a Public 
Service Commissioner, and the power of the Treasury Board regarding personnel 

210. Ibid. at 393-394. 

211. R.S.C. 1985, c. A-17. 

212. Ibid .• s. 3. 

213. Ibid. 

214. Ibid., s. 4. 

215. Ibid., s. 15. 

51 



management and employer-employee relations, which provides the department with a 
measure of independence in staffing.216 

TIle Human Rights Commission is established by the Calladian Human Rights Act,217 
which calls for from five to eight commissioners to be appointed, including the Chief 
Commis.sioner.218 The Chief Commissioner is appointed by the Governor in Council for,.a 
term of up to seven years, with eligibility for reappointment.219 The Chief Commissioner 
can be "emoved by the Governor in Council "on address of the Senate and the House of 
Commons' '. Once again, no specific grounds for removal are set out, beyond that the Chief 
Commissioner holds office during good behaviour.22o 

TIle salary of the commissioners is set by the Governor in COUl1Cil,221 and no provision 
concerning pensions is made in the statute. 

1be staff of the Human Rights Commission are appointed wlder the Public Service 
Employment Act, 222 with no special provisions to guarantee independence being made. 

(iii) The Need/or Change in COl/ada 

In detennining any new system to recommend for Canada. it would be well to recall 
the principles that were earlier suggested to be important. First, political considerations 
should nornlally have no place in individual prosecutorial decisions. Next, in those 
circumstances in which political considerations in the broad sense do arise, partisan motives, 
based on the political consequences to the At10mey General or the government of the day, 
must not prevail. One method of trying to achieve this is through the independence of the 
Attorney General from Cabinet, but what is most inlportant is a clear understanding of, and 
adherence to, the principle of non-partisanship by the decision-maker. 

Further, the distinction between partisan and non-partisan political considerations 
cannot always be drawn clearly. In such circumstances, public opinion must act as the arbiter, 
and the measure of accountability that one has acted 110t selfishly, but in the public interest. 

It is also instructive to note the wide range of models that has been found to operate 
satisfactorily in other countries. Systems that incorporate an extreme degree of institutional 
independence, as well as those with virtually no structural independence, both seem to be 
capable of producing an apparently unbiased prosecution service. It can be argued that what 

216. Ibid., SS. 15(3), 16. 

217. R.S.C. 1985, c. H·6. 

218. Ibid" s. 26(1). 

219. Ibid" ss. 26(3), 26(5). 

220. Ibid., s. 26(4). 

221. Ibid., s. 30. 

222. Ibid., s. 32. 
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is crucial, therefore, are not the institutional arrangements, but rather adherence to the proper 
governing principles. As Edwards has stated: 

I am convinced that, no matter how entrenched constitutional safeguards may be, in the final 
analysis it is the strength of character, personal integrity and depth of commitment to the 
principles of independence and the impartial representation of the public interest, on the part 
of holders of the office of Attorney General, which is of supreme importance. Such qualities 
are by no means associated exclusively with either the political or non-political nature of the 
office of Attorney General.223 

This should not be taken to mean, however, that it makes no difference what system is 
adopted. Rather it suggests that an important feature of any system is that failure to adhere 
to these proper prin.:iples should come readily to light. 111is will further enhance the 
accountability of any parties involved. 

(b) Recommendations 

1. To ensure the independence of the prosecution service from partisan political 
ilnfluences, and reduce potential conflicts of interest within the Office of the Attorney 
General, a new office should be created, entitled the Director of Public P[·osecutions. 
'fhe Director should be in charge of the Crown Prosecution Service, and should repod 
directly to the Attorney General. 

2. The Director of Public Prosecutions should not be a civil-service appointment. 
The Director should be appointed by the Governor in Council, and chosen from 
eandidates recommended by an independent committee. 

3. The Director should be appointed for a term often years, and should be eligible 
to be reappointed for one further term. 

4. The Director should be removable before the expiry of a term. The grounds 
for possible removal shoul.' be misbehaviour, physical or mental incapacity, 
incompetence, conflict of interest, and refusal to follow formal written directives of the 
Attorney General. 

5. The Director should only be removable by a vote of the House of Commons, 
on the motion of the Attorney General, following a hearing before a Parliamentary 
committee. 

6. The Director should be paid the same salary and receive the same pension 
benefits as ajudge of the Federal Court of Canada. 

7. The Attorney General should have the power to issue general guidelines, and 
specific directives concerning individual cases, to the Director. Any such guidelines or 

223. Attorney General, supra. note 34 at 67. 
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directives must be in writing, and must be published in the Gazette and made public in 
Par·liament. If it is necessary in the interests of justice, the Attorney Generl\l may 
postpone making public a directive in an individual case until the case concel'ncd has 
been disposed of. 

8. The Director should have the power to issue general guidelines, and specific 
directives concerning individual cases, to Crown prosecutors. Any general guidelines 
must be in writing, and must be published in an annual report by the Director to 
Parliament. 

9. The Director should have all of the criminal-law-related powers of the 
Attorney General, including any powers given to the Attorney General personally. The 
Attol'ney General should also retain these powers. 

10. The budget for the Office of the Director of Public Prosecutions should be 
included as a line item within the budget of the Attorney General. Control over the 
funds allocated to the office should rest with the Director, not with the Attorney 
General. 

Commentary 

We propose that there should be created in Canada an office of Director of Public 
Prosecutions, akin to the office of Director of Public Prosecutions in the other jurisdictions 
we have surveyed. We considered recommending the creation of a Director of Public 
Litigation, to have charge of all govemment litigation, both in the criminal and civil spheres. 
We have chosen, however, to limit our recommendations to the field of prosecutions; 
proposing new arrangements for the handling of the govemment's civil-litigation concems 
lies outside the scope of this paper. Nonetheless, we do feel that consideration should be 
given to similar arrangements to include all litigation to be handled by the reconstituted 
Attomey General's office. 

In general, we favour the model of the Commonwealth of Australia, although we see 
benefits to be gained from salary and tenure provisions similar to those in the Australian 
state of Victoria, and appointment and removal provisions similar to those in Ireland. In 
addition, we do not wish to depart too dramatically from arrangements for similar Canadian 
offices. 

The doctrine of the independence of the Attorney General from Cabinet is based on the 
assumption that the Attomey General alone would find it easier to set aside partisan politkdl 
motives than would Cabinet as a whole. We suggest that a tenured professional with no 
personal interest in the fortunes of the party in power will find it correspondingly easier to 
ignore such considerations. 

Several advantages wiII flow from the creation of this office. Primarily, as noted, the 
existence of an office of Director of Public Prosecutions should increase the actual 
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independence, and the public perception of the independence, of Crown counsel. In addition, 
r.emoving direct control over prosecutions from the Attorney General will help create a 
division of responsibilities which lessens the apparent conflict which now exists when a 
single minister, exercising the dual fOles of Attorney General and Minister of Justice, acts 
as boUl the legal adviser to Ule government and the head of Ule government's litigation 
team.224 Further, placing control in the hands of a person with security of tenure, who will 
not change as each government does, will provide greater continuity to the prosecution 
service. 

The Director, who will be a lawyer, will have charge of the criminal prosecution service, 
and report directly to Ule Attorney General. TIle Directonvill not be a civil servant, but rather 
should be appointed by the Governor in Council. With regard to appoin':ments, we propose 
adopting the approach of the Republic of Ireland, which is sim:lar to the manner in which 
judicial appointments are made in Canada.225 

We recommend that a special conmlittee should be created to recommend to the 
Governor in Council appropriate cillldidates for the post of Director. The power of 
appointment will remain with the Governor in Council, but they will select from a short list 
of candidates recommended by the committee. We are not proposing at this time the precise 
cillldidates for the committee; however, we envision that it should be similar in make-up to 
the Irish model, which consists of the Chief Justice of the Supreme Court, the Chairnlan of 
the General COtUlcil of the Bar of Ireland, the President of the Incorpornted Law Society, 
the Secretary to the Government, and the Senior Legal Assistant in the Office of the Att011ley 
General.226 

TIle ternl of office must be appropriate. We favour a fixed ternl, as in the Commonwealth 
of Australia, rather than leaving the ternl unspecified, or to be set with each new Director. 
However, if Ule ternl is too short, and reappointment is not allowed, then no advantages arc 
gained Ulrough continuity of administrntion. Similarly, if reappointment is possible, too shOl1 
a ternl may create the perception that a Director must please the govemment of the day, 
particularly shortly before the ternl expires, in order to retain the job. On the other hand, too 
long a term - appointment for life, like a judge, or as in the state of Victoria, for example 
- will tend to make the Director less accountable. 

224. See the earlier discussion of this issue at 35 in "Dividing the Offices of Minister of Justice and Attorney 
General". 

225. Recent refonns introduced by the federal Minister of Justice require that candidates forjudicialappoinuncnts 
first be assessed as "qualified" or "not qualified" by a committee in the province in which the appointment 
is to be effective. 111e committee consists of a nominee of the provincial or territorial law society, a nominee 
ohhe provincia I or territoria I brunch of the Canadian Bar Association, a pu isne judge of a federally appointed 
court, a nominee of the provincial Attorney General or territorial Minister of Justice, and a nominee of the 
federal Minister of Justice. 

226. Proseculloll o/Offellces Act, 1974, supra, note 176, s. 2(7)(a)(i). 
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We propose that the teon of office be ten years, and that the Director be eligible for 
reappointment to a second ternl. We do not believe that the benefits from continuity of 
administration justify continuing anyone person in thejob beyond twenty years. 

Because reappointment will be possible, it is necessary to take steps limiting ruly 
incentive for the Director to act, or be perceived as acting, to please the government toward 
the end of teon. In part, this erul be achieved through the salary ruld pension provisions that 
are made. 

With regard to salary, we propose adopting rul approach similar to the Australirul state 
of Victoria, rutd to the present Cruladian art'rulgements for tlie Auditor General. Rather thrul 
leaving the salary to be set by the government, or negotiated with each incumbent, the 
Director will be paid the sante salary as ajudge of the Federal Court. 111e advantages of this 
approach have been pointed out by a Director of Public Prosecutions in Victoria, where the 
Director is paid the salary of a Supreme Court judge: 

The creation of independence. both in fact and in appearance, hus been achieved by according 
the Director of Public Prosecutions the status of a Supreme Court Judge. Apart from the 
inviolability of tenure a further advantage accn1ing from this situation is that any subsequent 
appointment of a Director as a Judge of the Supreme Court of Victoria involves a lateral 
transfer of duties and interests thus effectively nullifying any temptation to use the position 
of Director as a stepping stone in a career dependent for advancement upon future 
Government appmval. A tangential benefit of investing the Office with judicial prestige is 
that the decisions of a Director are more readily accepted by the community.227 

We would (urther adopt that approach by providing the Director with the sante pension 
entitlement as a judge of the Federal Court. Providing this guurrultee to the Director will 
make the incumbent less dependent on reappointment, and therefore more able to act 
independently.228 The fact that such pension benefits are available is from the point of view 
of the govcmmcnt, and cost e(ficicncy, a factor which favours keeping rul incumbent in 
office. 

111cse various guarruttees of independence will be underntined, of course, if removal of 
a Director prior to the completion of a ternt is easily arranged. If removal is too easy, the 
Dircctor may have, or at least be perceived to have, a motivation to please the govenlment 
of the day, rutd therefore be insufficiently independent. Of course, not to allow for the 

227. J. Coldrey, in u pnpcr presented at n conference on (efoml of the criminallaw. held at the Inns of Court, 
London, July 1987. aud quoted in Royal Comnlission on the Donald Marshall, Jr., Prosecution. supra, note 
1658t47. 

228. SonIC adjustmcnt of the pension provisions must obviously be made to take into account that the Director is 
only expected to serve a particular term. rather than being appointed WI til retirement. Further. in certain cases, 
different pensiOIl arrangements might be preferable from the point of the view of the Director. For eXl1mp\e, 
a Director might have becn working within the public service. and liO might prefer to remain under IhePllblic 
Service SuperannuatiOIl Act. Since our purpose is 10 provide favourable pension bencfits to the Director, we 
suggest Ulnt Ule Director should be able to opt for a plan different from what we have proposed. 
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premature removal of a Director would make the Director virtually unaccountable. lllis 
would violate our principle that those exercising power must do so within defined limits. 

Consequently, we recommend that the Director should be removable; however, we do 
not favour allowing removal simply by the Governor in Council acting on its own. Instead, 
we propose that the Director be removable by a vote of the House of Commons, on the 
motion of the Attorney General. Requiring that the motion be made by the Attorney General 
means that the Director is not directly, personally, accountable to Parliament. Rather, the 
Director is accountable to the Attorney General. However, requiring a vote of the House for 
removal of the Director enhances the accountability of the government in making such a 
decision. Although realistically tho government, with its majority in the House, will be able 
to have the motion passed, nonetheless the opportunity for public scnttiny and parliamentary 
debate on the issue will act to make the government more accountable for the decision. 

In addition, we propose that the Director only be removable on certain specified 
grounds, and only aft(:r a hearing before a parliamentary committee, most ap~ropriately the 
House of Commons SI!Ulding Committee on Justice and the Solicitor General. Z9 We propose 
misbehaviour, physical or mental incapacity, incompetence, conflict of interest, IDld refusal 
to follow fornlal written directives of the AUO'lloy General as grounds for removal. lllese 
grounds are largely adopted from those in the Commonwealth of Australia, though in our 
scheme, removal would not necessarily follow from IDly of them; in each case, it would only 
be a possibility. 

We propose lilat the Attorney General should have the ability to give instntctions to the 
Director, in the form of both general guidelines, und directives relating to particular cases. 
We will recommend in this paper, fOl'example, that general guidelines should be established 
and published concerning the factors to consider in determining whether to recommend 
initiating charges, or when to pcrmm.lently discontinue a prosecution. Further, we have 
reconmlCnded that tho Attorney Gencral should have the power to pernlm.lently discontinue 
any prosecution, and so could instntct the Director to do so. However, IDly such instructions 
must be in writing, and must be both published in the Gazette, and presented to the House 
of Commons.230 

229. Removal of a Director will therefore be similar to the present Canadian provisions for removal of a judge. 
11lC Governor in Council can remove a judge bused on a rcpot't of the Canadian Judicial Council. I-laving 
done so, the Governor in Couneilmusl t.lell report the action to Parliament within t5 days, though no vote 
of the House is required: Judges Act, R.S.C. 1985, c. J.t, ss. 63·68. 

230. TIle Commission has noted in Crimillal Procedllre: COlltrol o/the Process, sllpra, note l11, at 51·52 that 
prosccutorial guidelines would be of interest to the pUblic, as well as serving to make the AUomey General 
accountable for tl'leadministration of Crintinallaw. The Commission also proposed a tentative list of matters 
where the structuring of Crown discretion would be appropriate, including a policy conceming successive or 
mUltiple prosecutions, wording of charges, and withdrawal of charges. 1.11 Control o/the Process, we proposed 
thllt this structuring should be done by statutory rules. We now fccl, howevcr, that guidelincs issued by the 
Attorney General or the Director will be more appropriate. 
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111e Attorney General's ability to exercise this form of control will make the Director 
accountable to the AtloJ11ey General. In addition, it will make the Attomey General 
accountable to the House, either for directives given, or the failure to give directives when 
they would have been appropriate.211 FUl1her, the obligation to publish and present to the 
House both directives and guidelines will guarantee that involvement by the Attorney 
General in individual prosecutions will come to public attention. 'TIlis will provide a measure 
of accountability conceming whether partisan political considerations have motivated the 
involvement. 

Although we feel that accountability by the Attorney General justifies making public 
~U1y directives given in particular cases, we recognize that in some circumstances, the nature 
of the case may be such that it would be unwise or counter-productive for those directives 
to be made public immediately. 111 matters concerning national security, for example, or in 
cases where investigations are still continuing without the knowledge of a potential accused, 
it could be contrary to the interests of justice for any directives given to be made public 
immediately. Therefore we have allowf..'Cl for a power on the part of the Attorney General to 
postpone making the directives public, where this is necessary in the interests of justice. 

It is also appropriate for the Director to be abJe to give specific directives to individual 
Crown prosecutors. It is not anticipated that the Director would, or indeed could, exercise 
control over the day-to-day decision-making involved in the prosecution service. At the 
same time, if the AHomey General is to be able to exercise this type of control when deemed 
appropriate, then the Director needs the ability to become involved in individual cases. 

In addi tion, it will be appropriate for the Director to have the sanle ability as the Attorney 
General to issue guidelines conceming various topics. 

One difference exists with regard to the publication requirements imposed on the 
Director and the Attomey General: specific directives of the Director need not be published. 
We recommend this because, although the Director wAIl not normally be closely involved 
in individual prosecutions, nonetheless such involvement is possible and not undesirable. 
We therefore do not require that all specific directives from the Director be in writing and 
published. Any directives wli.ich are passed on by the Director from the Attorney General, 
of course, will be published due to the requirements inlposed on the Attorney General. 

We also feel that the Director should have any extraordinary powers possessed by the 
Attorney General that are directly related to the prosecution of offences, including those 
powers designated as available only to the Attomey General personally. Under our 
proposals, the powers of the Attomey General will include, for example, the ability to require 
a trial by jury, to select the fontm of trial, to discontinue proceedings and, within some limits, 
to prefer charges. In addition, although we recommend a change in this regard,232 at present 
the Attorney Gl leral's consent is required prior to a prosecution for some charges. All of 

231. It must be acknowledged, however. that this proposal docs nothing with regard to the ex post/acto nature of 
the accounlllbility. 

232. See "Consent to Prosecutions" below at 67. 
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these powers, including the ability to give consent if it is retained, should be available to the 
Director as much as to the Attomey General. TIlis provision is necessary if the Director is 
properly to administer the prosecution service without the regular involvement of the 
Attomey General. TIlose powers should also be retained by the Attomey General, who 
remains ultimately responsible for the prosecution service. 

We suggest that the budget for the office of the Director of Public Prosecutions should 
still be a part of the budget for the Attomey General's department, as the Crown prosecution 
service currently is. The Attomey General remains uItinlately responsible for prosecutions, 
and so can represent the service in Cabinet when allocations of funds are made. We propose 
that control over the funds when they have been allocated should be an intemal matter within 
the office of the Director. In pm1, this is to emphasize the independence of that service. In 
addition, having control of the funds divided in this way will tend to mininlize the budgetary 
conflicts that can arise from the different responsibilities in the Attomey General's 
department.233 

In a similar vein, although we have not made a formal reconmlendation in this regard, 
we believe it would be desirable if the office of the Director of Public Prosecutions were 
physically separate from the Attomey General's department. TIle potential interaction 
between the policy-making mld prosecution functions would thereby be reduced, and the 
appearance of independence would be enhmlced. This arrangement would therefore result 
in benefits to both aspects.234 

B. The Department of the Solicitor General 

1. General 

(a) Overview 

TIle Solicitor General was originally in Cmlada, as in Englmld, sinlply the deputy to the 
Attorney General.235 As a result, the Criminal Code definition of "Attorney General" 
includes, for prosecutions conducted by a province, the Solicitor General. However, there 
has been a fundanlental chmlge in the nature of the Solicitor General's office, with the result 
that the title is nQ longer accurate, mld the Solicitor General's inclusion in the Criminal Code 
becomes problematic. 

233. E.g., when the same department is responsible both for the prosecution service and legal aid, and must allocate 
funds between the two. See the earlier discussion of this point in "Dividing the Offices of Minister of Justice 
and Attorney General" at 35. 

234. TIlese S<1me benefits have been observed in the ConUllOnwealth of Australia, where the Director of Public 
Prosecutions has observed: "Independence is of prime importance. So .1'.'. ~he appearance of independence. 
Thus the Central Office of the D.P.P. has been established in premises close to but physically separate from 
the Attomey General's Department" (quoted in Royal Commission on the Donald Marshall, Jr., Prosecution, 
supra, note 165, at 62). 

235. All Act to make prol'ision/or the appointment 0/ a solicitor general, supra, note 24, s. 1. See the discussion 
in .. Historical Sketch" at 2. 
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Federally, the Solicitor General has responsibility for the RCMP, and for prisons and 
penitentiaries. In addition, the Solicitor General has other responsibilities connected with 
the administration of criminal justice. 

The federal Department of the Solicitor General consists of four agencies and a 
secretariat. The agencies are the Royal Canadian Mounted Police, the National Parole Board, 
Correctional Services, and the Canadian Security Intelligence Service (CSIS). Each agency 
repolis independently to the Solicitor General. In addition, Ule RCMP ExteOlal Review 
Committee, Ule RCMP Public Complaints Commission, and the Correctional Investigator 
report to Ule Solicitor General. 

TIle secretariat's role is to develop and co-ordinate the policy of the minister. It is headed 
by the Deputy Solicitor General, and is divided into Ulree branches: Police and Security, 
Planning and Management, and Corrections. There is also a Conm1Unications Group. In 
addition, the Inspector General of CSIS rep011s to the Deputy Solicitor General. The 
secretariat does not administer the oUler agencies reporting to the Solicitor General, but does 
provide them with some services.2J6 

Six provinces have separated control of policing functions from the AttoOley General. 
In Nova Scotia, New Brunswick, Ontario, Alberta, and British Columbia, the minister 
responsible for these matters is the Solicitor General; in Quebec it is the Minister of Public 
Security. 

TIle major advantage to a division of this sort is the administrative separation of police 
and prosecution functions; the head of the prosecution service no longer also controls the 
police. However, this advantage is lost when the Criminal Code includes "Solicitor 
General" as part of the definition of "AttOOley General' , . Such an inclusion merely serves 
to continue the potential conflict otherwise resolved by transferring policing and corrections 
away from the Attomey General. 

(b) Reconilllendations 

11. Ministerial responsibility for the police should not be the responsibility of the 
Attorney General. Policing should continue to be the responsibility of a separate 
Minister. 

12. The Department of the Solicitor General should be renamed the Department 
of Police and Corrections. 

13. Section 2 of the present Cnillbzal Code, which defines the Attorney General 
as including the Solicitor General, should be amended to delctc t'efcrcnce to the 
Solicitor General, and reference to the Minister of Policc and Corrections should not 
be added. 

236. Department of the Solicitor General, Annual Report 1987-88 (Ottawa: Supply and Services Canada, 1989). 
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14. The Attorney General and the public prosecutor should haye the power to 
require the police to make further inquiries once a prosecution has been launched to 
assist in the proper presentation of the prosecution's case and discoyery of eYidence 
tending to establish the guilt or innocence of the accused. 

Commentary 

At present at the federal level, policing is entrusted to the Solicitor General. We feel 
that this supervision of the police by a department other than that of the Attorney General 
is desirable, to avoid the appearance of conflict and actual conflict which might otherwise 
arise. 

In Canada today, the Solicitor General is not a solicitor, and is not the deputy to the 
Attorney General. TIle use of this historical title is at best unhelpful and at worst misleading. 
More accurately to reflect the nature of the minister and the Department, we suggest 
renaming both the position and the department. 

In addition, no useful purpose is served by the inclusion of "Solicitor General" in the 
Criminal Code definition of ' 'Attorney General' '. Some specific powers under the Criminal 
Code will involve the Solicitor General: in our proposed, Code of Criminal Procedure, for 
example, certain steps in applying for wiretap authorizations will require the Solicitor 
General to act, as the minister having responsibility for the police. However, we suggest that 
the Solicitor General should not be able to exercise the powers generally given to the 
Attorney General under the Code. To leave this power in the Code would simply be to retain 
th(' potential conflict that removing control of the police from the Attorney General was 
designed to prevent. Consequently we believe that this definition should delete ,my reference 
to the Solicitor General, whether under the old name or a new one. 

TIlere is one limited area in which the administrative separation of policing and 
prosecution functions should give way to a certain extent. The prosecutor has a duty to the 
court to see to it that all relevant evidence is uncovered and presented to the trier of fact. In 
addition, the prosecutor has an ethical duty to the defence to make full disclosure, including 
the disclosure of evidence tending to exculpate the accused. However, the prosecutor is not 
in charge of the investigation of the offence. In order to be able to fulfill the duties associated 
with the office, therefore, the prosecution must be able to insist that it receives all relevant 
infornlation, which may require directing the police to carry out further inquiries. It must lJe 
noted that this control is very limited, and will not allow, for example, the prosecutor to 
prevent the police from carrying out whatever other investigations they choose. 

2. Prosecution by Police Officers 

(a) Overview 

One particular difficulty arises when control of the police does not rest with the Attorney 
General. In some remote parts of some provinces, police officers act as prosecutors, 
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particularly in connection with summary-conviction prosecutions. However, for a police 
officer to act as a prosecutor, the officer must have been ~~inted or authorized by the 
Attorney General under section 785 of the Criminal Code. The appointment cannot be 
delegated to the senior officers of the force. 

The constitutional validity of some police prosecutions has been upheld in 
Newfoundland,238 and on the whole there have been few allegations of actual unfairness. At 
the same time, having prosecutions conducted by the police is undesirable. We have 
discussed the desirability of separating the police and prosecutorial functions, and shall 
consider the issue in more depth below in section III.C.I. "Crown Prosecutors and the 
Police". 

(b) Recommendation 

15. All public prosecutions should be conducted by a lawyer responsible to, and 
under the supervision of, the Attorney General. 

Conmlentary 

TIle public prosecutor is a lawyer, is subject to rrofessional discipline for any breach 
of the ethical code of lawyers, and must act fairly.23 Police prosecutors are not subject to 
these constraints, and are not independent of the investigative process. 

TIle Philips Commission, which investigated criminal procedure in England and Wales, 
found no evidence that police investigators, who until recently controlled 1110st exercises of 
prosecutorial discretion, were incapable of making a dispassionate decision regarding 
prosecution. Nevertheless for reasons which commend themselves to us, the commission 
advocated a clear division of responsibility between investigation and prosecution: 

We consider that there should be no further delay in establishing a prosecuting solicitor 
sexvice to cover every police force. This should. in our view. be structured in such a way as 
both to recognise the importance of independent legal expertise in the decision to prosecute 
and to make the conduct of prosecution the responsibility of someone who is both legally 
qualified and is not identified with the investigative process (we are here concerned with 
fairness); to rationalise the present variety of organisational and administrative arrangements 
(in order to improve efficiency); to achieve bettel: accountability locally for the prosecution 
service while making it subject to certain national controls (fairness and openness are both 
involved here); and to secure change with the minimum of upheaval and at the lowest cost 
possible.240 

237. Re R. al/d Hart (1986). 26 C.C.C. (3d) 438 (Nfld. C.A.). 

238. Ibid., and R. v. White (1988).41 C.C.C, (3d) 236 (Nfld. C.A.). 

239. See Boucller v. R.. supra. note 107. 

240. Royal Commission on Criminal Procedure. Report. Cmnd 8092 (London: HMSO. 1981) at 144-145 (Philips 
Commission). 
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In the United States there is an even stronger commitment to all prosecutions being 
conducted by the public prosecutor, and private prosecutions are discouraged. It is argued 
in the commentary to the American Bar Association's Standards/or Criminal Justice that: 

The participation of a responsible public officer in the decision to prosecute and in the 
prosecution of the charge gives greater assurance that the rights of the accused will be 
respected. Almost all prosecutions of a serious nature in this country now involve a 
professional prosecutor. The absence of a trained prosecution official risks abuse or casual 
and unauthorized administrative practices and dispositions that are not consonant with our 
traditions of justice.241 

In our view, a professional prosecutor should have carriage of all state-initiated criminal 
cases. In many jurisdictions, prosecutors, judges, and defence counsel are transported to 
remote areas. Such programs should be encouraged. 

We recognize that local conditions may create difficulties in eliminating the police 
prosecutor and involve some costs, but we believe these problems are not insurmountable. 
It is now time, we believe, that all public prosecutions under the Criminal Code be conducted 
by lawyers responsible to the Attomey General. 

III. The Powers of the Attorney General 

A. Introduction 

We now tum to a discussion of the specific powers of the Attomey General and Crown 
prosecutors. For the moment we will simply catalogue those powers. A more in-depth 
discussion of each power will follow this list. 

By virtue of the definitions of "prosecutor" in sections 2 and 785 of the Criminal Code, 
any powers given to the prosecutor in the Criminal Code belong to the federal or provincial 
Attomey General, or the Attomey General"s counsel, unless a decision has been made not 
to intervene in the prosecution.242 111e definition of •• Attomey General" in section 2 of the 
Criminal Code, as it applies to Criminal Code prosecutions, includes the lawful deputy of 
the Attomey General, and the Solicitor General. With respect to any other federal 
prosecutions, or prosecutions in the Yukon or Northwest Territories, section 2 of the 

241. ABA, 2d ed. (Boston: Little, Brown and Company, 1980) at 3.12. However it should be noted that the 
American prosecutorial system is very different flfOm that in Canada. The senior prosecutor in the American 
system is the district attorney, who is elected. The district attorney, or the deputies within the office, are often 
consulted by the police from the early stages of llerious investigations, and take an active role in directing 
investigations. As wen, as an elected official, the district attorney is accowltable to the voters, not to a more 
senior elected official such as the Attorney Gener,at. 

242. There is an interesting review of the Attorney General's and of the Crown prosecutor's functions and powers 
in Le Rapport du Comite d'etl/de sur ta remurn.!ration des substituts du Procureur General du Quebec 
(Quebec: Ministere de la Justice, 1985) (Chairnlan: Alfred Rouleau). 
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Criminal Code states that " Attomey General" means" the Attonley General of Canada and 
includes his lawful deputy" . 

The effect of this is that most prosecutions are conducted by the provincial Attonleys 
General. Given this fact, it is to be expected that practice will vary from province to province, 
notwithstanding that the powers exercised come from the federal Crimbzal Code and a 
common-law heritage with roots in the prosecution system of Great Britain. It is not the 
purpose of this study to review these differences but they must be borne in mind. A practice 
that makes great sense in large centres may be both impracticable and uriJ1ecessary in many 
smaller towns.2.43 

243. A critical c()jlstitutional question is the limit of federal power under s. 91(27) of Ule COlIStitutioll Act. 1867 
(Ute criminal-law power) to c()jJtrol Ute e.'(ercise of powers by provincial Attomeys General. It seems relatively 
clear that Parliament can confer various rights and duties on Ute provincial Attorney General and public 
prosecutors, if Utey undertake Ute prosecution of federal offences, including offences under the Crimillal 
Code: see Attorney General oj Call1lda v. Canadian National Transportation. Ltd.; Attorney General 0/ 
Canada v. CanadianPacijic Transport Co .. [1983j2S.C.R. 206. Such legislation is either a matter of criminal 
procedure or necessarily incidental to it. 
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A more troublesome question is whether Parliament can relieve the provincial Attorney General of 
responsibility for criminal prosecutions either by giving UlOse functions to a federally appointed official (such 
as Ute federal Attorney General) or by giving that officer power to intervene in any criminal prosecutions. In 
1969, amendments to the CrimiJUli Code definition of "Attorney General" had the effect of dividing 
responsibility for prosecutions between Ute prOVincial and federal Attorneys General along Ute lines of 
Criminal Code and non-CrimilUiI Code offences respectively. Although provincial prosecutors could 
prosecute non-Criminal Code offences, this appeared to be lIS a result of sufferance by the federal Attorney 
General if Ute proceedings were "instituted at the instance of Ute Government". There were several challenges 
to the constitutionality of this provision on Ute premise that prosecutorial authority, even of federal enactments, 
was a provincial matter and that it was not open to Parliament to give paramountcy to federal officials over 
those prosecutions: seeR. v.Hauser, supra, note 71; R. v. Pontbriand (1978),39 C.C.C. (2d) 145 (Que. S.C.); 
and R. v. Hoffmalln-La Roche Ltd. (1980),53 C.C.C. (2d) 1 (Ont. H.C.), aff'd (1981) 62 C.C.C. (2d) 118. 

TIlis issue is particularly difficult where the federal offence, although not in the Criminal Code, is a true 
criminal offence or depended for its constitutional validity on the criminal-law power. If Parliament can give 
paramountcy in those cases to its officials, there would be no constitutional impediment to doing so in Crim illal 
Code matters. TIle fact that a crime is in the Code, as opposed to some other enactment, is sometimes a matter 
of mere convenience rather than the application of constitutional principles. Unfortunately a series of cases 
in the Supreme Court of Canada has not clearly settled this question. It sccms safe to say, however, that the 
province does not hlJve exclusive jurisdiction over prosecution of federal, including Criminal Code, offences: 
Attorney General o/Canada v. Canadian Natiollal Transport, Ltd.: Attorney General o/Canada v. Canadian 
Pacijic Transport Co. It follows logically in view of the doctrine of paramountcy that Parliament could give 
federal officials primary responsibility for prosecutions. 

However, we do not suggest that such action would be desirable on the part of the federal government. 
Although we do not recommend Ulat federal involvement in prosecutions should be lessened in any way, we 
do accept the statement of principle by Dickson J., speaking in dissent in R. v. Hauser, as showing that an 
extension of federal involvement at Ule expense of the provinces is undesirable: 

It would seem to have been the view of Ule FaUters of Confederation that Ute countless decisions 
to be made in Ute course of administering criminal justice could best be made 8t Ule local level. 
Such decisions were made locally at Ute time of Confederation, and thereafter until 1969. by 
provincial Attorneys General wtd Uteir agents in discharge of Uteir sign ificwlI constitutional 
responsibility. 'There is, I think, a certain unity and cohesion between Ute three aspects of law 
enforcement, namely, investigation, policing, and prosecution, which would be imperilled if the 
investigatory function were discharged at ()jte level of government and Ute prosecutoriaI function 
at another level. (;;upra, note 71 at 1032). 



Despite the major prosecutorial role played by the provinces, the federal Attorney 
General has a significant role to play, bein? responsible for prosecutions under the Narcotic 
Control Act,244 the Food and Drugs Act,24 and the Income Tax Act, 246 among other Acts. 

Whichever level of government has responsibility, the corresponding Attorney General 
has the right to intervene in any prosecution, including a private one, and continue the 
prosecution.247 A few crinles require the prosecutor to obtain the prior consent of the 
Attorney General before proceeding, but there does not appear to be any verts clear principle 
which has guided Parliament in determining when this consent is needed. 8 

The principal means employed by the Attorney General to supervise private 
prosecutions is intervention to halt 'a proceeding. Any Icriminal proceeding can be stayed by 
the Attorney General, or counsel so instructed, ., at any time after proceedings in relation to 
an accused or a defendant are commenced" .249 The entry of a stay gives the right to 
recoft1mence proceedings within a period of one year, witho..lt a new charge being laid. 

TIle Attorney General, or counsel on behalf of the Attorney General, has a common-law 
right to withdraw charges.250 TIle present position appears to be that prior to plea this power 
may be exercised as of right,251 and after plea with Ilhe consent of the trial judge.252 

TIle Attorney General also has the power to bypass the usual procedure in indictable 
matters and directly indict the accused withoUlI the accused having the benefit of a 
preliminary inquiry.253 As well even where the accused is discharged at the preliminary 
inquiry, the Attorney General can prefer an indictment or consent to a new information being 
laid.254 Under section 568 the Attorney General can require that an accused be tried by a 

244. R.S.C. 1985, c. N-1. 

245. R.S.C. 1985, c. F-27. 

246. S.C. 1970-71-72, c. 63. 

247. Re Dowson and R., supra, note 71; R. v. Hauser, supra, note 71 at 1011-1012,per Dickson J. dissenting on 
other grounds. 

248. See the partial list of offences requiring consent, supra, note 79. 

249. Criminal Code, s. 579, as amended by S.C. 1985, c. 19, s. 117. 

250. See S. Cohen, Due Process of lAw (Toronto: Carswell, 1977) at 150-166 for a discussion of the distinction 
between a stay and a withdrawal, and also R. v. Osborne (1975), 25 C.C.C. (2d) 405 (N.B.C.A.). However, 
consider the proviso in R. v. Dick, [1969]1 C.C.C. 147 at 156 (Ont. H.C.) that this right to withdraw existed 
"in the absence of special circumstances' '. 

251. For a discussion of cases about the Crown's right to withdraw charges see U. Gautier "The Power of the 
Crown to Reinstitute Proceedings after the Withdrawal or Dismissal of Charges" (1979-1980) 22 C.L.Q. 463, 
and J.-C. Hebert, "Le retrait d'une inculpation" (1984) 39 C.R. (3d) 180. 

252. Re Blasko al/d R., [1975]29 C.C.C. (2d) 321 (Onl. H.C.). 

253. Criminal Code, s. 577. 

254. Ibid. 
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court composed of a judge and jury notwithstanding an election for trial by provincial court 
judge or judge withoutjury.255 

When conducting a prosecution, the Attorney General, or the public prosecutor, has a 
broad range of additional gowers. As explained in the Commission's Working Paper on 
Classification o/Offences, 6 there are some sixty-five offences which may be prosecuted 
by way of summary conviction or by indictment. These offences are sometimes referred to 
as "hybrid offences". TIle Attorney General, or counsel on behalf of the Attorney General, 
has the discretion to detemline the manner in which the offence is prosecuted.257 The 
proS(~utor's consent is required at certain stages of the proceedings, for example, to waive 
the hearing of evidence at the preliminary inquiry, 258 to adjourn the proceedings in provincial 
court for more than eight days,259 and to elect and re-elect certain modes of trial.260 The 
prosecutor can prefer an indictment that contains offences which were disclosed by the 
evidence at the preliminary bquiry, although there has been no order to stand trial on those 
charges.261 

TIle Attorney General or counsel on behalf of the Attorney General is also entitled to 
select the forum of trial if the accused, having elected trial other than provincial court, need 
not be tried in the superior court of crinlinal jurisdiction.262 The consent of the Attorney 
General or counsel is required to transfer charges from one jurisdiction to wlOther.263 Like 
the accused, the prosecutor can apply for a chwlge of venue.264 

TIle prosecutor is entitled (0 make submissions to the judge and the trier of fact; to 
exercise certain rights in the jury selection process, some of which are different from those 

255. 111is section wns recently challengcd wldcr the Charter, but was uphcld: Re lIannesoll and R. (1987), 31 
C.C.C. (3d) 560 (Ont. RC.). 

256. LRC. Classification o/Offellces. Working Puper 54 (Ottawn: TIIC Conlmission, 1986) nt 30. 

257. Smythe v. R.. supra. note 141; R. v. Century 21 Ramos Realty Illc. (1987).32 C.C.C. (3d) 353 (Ont. C.A.). 
TIlc Coounission hns reconuncndcd Illnt "hybrid" offcnces (which allow the Crown to choose whether to 
procecd summarily or by indictment) be abolished: see Cl11ssijicatioll 0/ Offellces, supra, notc 256, 
RccOlJ1fficndntion 10 nt 33. 

258. Crimillal Code, s. 549. 

259. Ibid .• s. 537. 

260. Ibid .. s. 561. 

261. Ibid .• s. 574. 

262. R. v. Beafteay (1979). 50 C.C.C. (2d) 400 (Ont. !-I.C.). 

263. Crill/inal Code. ss. 478 nnd 479. 

264. Ibid., s. 599. 
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of the accused;265 to make submissions at the time of sentencing; and to take part in any 
meeting with the judge or any pre-trial discussions.266 

As a function of the power to stay proceedings and withdraw charges, the Attorney 
General and the public prosecutors have wide powers as to selection of accused and charges. 
They can offer total or limited immunity from prosecution to witnesses for their 
cooperation.267111~ can offer their assistance in the courts to such persons by recommending 
lenient sentences.2 

Since there are limited fornlal discovery mechanisms in the Criminal Code, except for 
the availability of the preliminary inquiry in the case of some indictable offences (Le. where 
the trial is not to take place in provincial court), the prosecutor ha'i wide powers to control 
discovery of the Crown's case by the accused.269 As well the prosecutor has a discretion as 
to the mode of conducting the case, and is free, for exanlple, within some limits, to choose 
to call only some witnesses.270 Crown counsel is free to advance a particular theory, even 
the defence of insanity without the consent of the accused.271 

B. Consent to Prosecutions 

1. Overview 

Certain crimes cannot be prosecuted without the. prior personal consent of the 
appropriate Attorney General. 111e decision of the Attorney General to grant or withhold 
consent is not reviewable by the couris.272 111e offences for whieh this consent is required, 
including bribery of a judicial officer, public nUdity, use of an unseaworthy vessel, and 
fraudulent concealment of title documents, have no obvious unifying factor. 

265. Ibid., s. 634. The Commission has rcconullended in The JUI)" Report 16 (Ottawa: Supply andScrvices Canada, 
1982) that the right to make challenges to the jury be made equal between the Crown and the accused: sec 
proposed legislation (sections 5 to 8). 

266. Criminal Code, s 625.1. 

267. Palmer v. R., [1980]1 S.C.R. 759. 

268. R. v. Kirl1y (1981),61 C.C.C. (2d) 544 (Ont. Co. Ct). 

269. R. v. Lalonde (1971), 5 C.C.C. (2d) 168 (Ollt. II.C.). This is not an unlimited power, however, and the courts 
will intervene either by exercise of their common-law jurisdiction or the duty to protect an accused's 
constitutional right to a fair trial. Sec, e.g .. R. v. Sal'ion and Mizrahi, supra, note 109, and Re R. and Arviv, 
supra, note 105. 

270. Lemay v. The King. [1952) 1 S.C.R. 232. 

271. See e.g. R. v. Swain (1986),53 O.R. (2d) 609 (C.A.). However the Supreme Court has granted leave in this 
case. apparently to consider the Crown's power to ra ise till) insanity defence as well as other issues concerning 
s. 614 of the Crimillal Code. 

272. Re Warrell and R. (1981),61 C.C.C. (2d) 65 (Ont. H.C.). 
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TIle witbholding of consent is a decision taken in private, and does not have to be 
accompanied by reasons. Although there have been a few exceptional cases where a 
persistent litigant has drawn the attention of the media or a provincial legislature, on most 
occasions the public will be unaware of a request for pemlission to prosecute, or of its denial. 

As a result, for those offences requiring consent, the Attorney General can prevent 
prosecutions from occurring without the need to intervene and enter a stay. Further, because 
the decision is not made in a public fOrunl, the Attorney General is less accountable. 

Some of our consultants have suggested that there is a linlited place for requiring the 
Attorney General's consent, in cases with an extraten'itorial element, or involving relations 
between states. For example, they ha'l'e suggested, offences involving war crimes or the 
Official Secrets Act might appropriately require the Attomey General's consent prior to 
prosecution. 

2. Recommendations 

16. The personal consent of the Attorney General should not be required prior 
to the prosecution of any crime. 

17. The Attorney General and the public prosecutor should continue to have the 
power to take over any private prosecution. 

Commentary 

In Private Prosecutioni7J the Commission stated its position on the consent 
requirement: 

It is difficult to aeceipt as necessary thepriorconsent of the Attorney General to the initiation 
of a prosecution, given that he has the power in all cases to intervene after Gharges have been 
laid in order to direct a stay of proceedings and that this power is exerciseable regardless of 
whether the proceedings arc triable by summary conviction procedure or on indictment.274 

We recommend ~hat the Attorney Ganeral or a public prosecutor should continue to be 
able to take over any prosecution commenced by a private prosecutor. TIlis is an important 
aspect of the Attorney Geneml's responsibility for supervising criminal prosecutions. We 
have not felt it necessary, however, to require that the Attorney General personally authorize 
the taking over of private prosecutions. There is no such requirement at present, and we are 
not aware of any difficulties in thi.s regard in the current situation. 

273. Supra, notc 70. 

274. Ibid at 28. Howcvcr, it should be notcd that in that paper, as in this onc, thc Conmlission is differing from 
thc posiHon takcn 011 this issuc in Criminal Procedure: Control of the Process, supra, notc 111. In that paper 
wc favoured a requirement of the prior conscnt of the Attomcy Gcneral in somc cases, though wc did not 
indicatc for which offcnces this requirement would be appropriate. 
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In our later recommendations, we will suggest preserving the Attomey Geneml' s ability 
to discontinue any prosecution. Given that it will therefore be possible to take over any 
private prosecution, and having taken it over, discontinue it, we do not feel that there is any 
need for a requirement of prior consent. 

TIle most persuasive justification that can be advrulced for requiring the Attomey 
General's consent prior to the laying of an information is that even the .initiallaying can be 
a threat to fundamental rights ruld liberties, and could amount to an abuse of process. A 
related argument is that some offence-creating sections may allow prosecution of very trivial 
cases, or may come close to infringing a protected right or freedom. 

We feel that if there is a problem with any particular section of the Criminal Code, the 
solution lies in anlending that section, rather than requiring consent prior to prosecution. 
Similarly we do not feci that the potential threat created simply by laying a charge is 
sufficient justification for retaining a consent requirement. 

TIle principles of openness and accountability should be paranlount. They require that 
the prevention of a criminal prosecution must be done openly, in a public forum. 

We have chosen not to require consent in cases involving extraterritoriality or foreign 
relations. We recognize that there may be special considerations in such cases affecting 
whether it is in the public interest to continue a prosecution. However, we would prefer to 
see these cases dealt with through the Attomey General's ability to discontinue proceedings. 

C. Initiation of Charges 

1. Crown Prosecutors and the Police 

(a) Overview 

In the particular context of the initiation of prosecutions, the relaHonship between 
Crown prosecutors ruld the police is worthy of note. Although the former are responsible for 
the conduct of trials once charges have been laid, they have no responsibilities with regru'd 
to the laying of those charges:. Rather, this is a task that lies primarily with the police. 

TIle power to lay an infomlation is found in section 504 of the Criminal Code. Notably, 
the section stutes that "Alty aile who, on reasonable grounds, believes that a person has 
committed rul indictable offence" may lay an information before ajustice (emphasis added). 
TIlat is, the police have no particular power to lay rul infomlation, but rather have in that 
regard only the sanle powers as rulY other person. 

In most provinces, Crown prosecutors, though thay must eventually take charge of 
state-initiated prost;)cutions, have no prior say over whether an infomlation should be laid, 
or the foml that it should take. The exceptions to this rule are New Brunswick, Quebec ruld 
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British Columbia. In each of these provinces, systems are in place requiring the approval of 
a Crown prosecutor before a charge can be laid. 

The Criminal Code provisions for laying charges allow anyone who has reasonable 
grounds to believe that a person has committed an indictable offence to swear rul infomlation 
to that effect before ajustice of the peace (s. 504). The justice must accept the infomlation, 
but then has a discretion, following a hearing which may be ex parte, whet he,' to issue 
process, ruld if so, whether 1.0 proceed by summons or warrant (s. 507). If the justice refuses 
to issue grocess then, unless rulother justice acts on it, the information will simply lie 
dormant. 5 

In the case of police-initiated charges, the entire procedure appears to be a mere 
fomlality. The infomlrult often has no first-hand knowledge, ruld is swearing the infomlation 
on the basis of a report prepared by other officers. Indeed, in a recent case the process by 
which the infomlation was SWonl was described as follows: 

The Court detennined that for the past two and one-half years part of the informant's duties 
as a police officer were to swear infonnations, however, he could not recall receiving 
instructions, I:e. that he should read the whole infonnation. On questioning by [the trial 
judge] as to whether he had "reasonable and probable grounds to believe and docs believe 
that [the accused]" committed the offence chargt.'<I, he responded: " ... I can't answer that, 
because if I never read the body of the infonnation I wouldn't know what's contained in 
it. ,,276 

TIle officer also itldicated that he had acted in a similar fashion on mrulY previous occasions. 
111e court found this procedure unacceptable, ruld quashed the infomlation. 

The person responsible for determining whether to issue process based on the 
information is the justice of the peace. Justices of the peace are not usually lawyers, ruld it 
is therefore not reasonable to expect them to screen an infomlation for substrultive or 
technical defects. Further, when police officers regularly appear as informrults before them, 
as is the case in the vast majority of prosecutions, there is a natural tendency for justices to 
accede to police requests. 

As a consequence of the routine nature of the process for both police and justices, there 
is a tendency for the procedures in the Criminal Code to become mere fomlalities. As a 
result, the protections that these procedures were intended to provide to individual liberty 
are largely lost. In addition, the resources of the courts can be wasted by the initiation of 
prosecutions that have little chrulce of success. 

TIle major advantage to the system in New Brunswick, Quebec ruld British Columbia, 
where a Crown prosecutor must approve rulY charge in advance, is the increased assurance 
that crim.inal charges will only be laid where such action is appropriate. Our consultrults 

275. R. v. Allen (1974),20 C.C.C. (2d) 447 (Ont. C.A.). 

276. Re KQmpcrmQII mul R. (1981),63 C.C.C. (2d) 531 (N .S.S.C.T.D.) at 533. 
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from these provinces argue that the decision to lay a criminal charge· is distinct from the 
investigation of crime. It is a decision that involves a judgment whether sufficient evidence 
exists to support a conviction. TIlis decision, they argue, is one most appropriately made by 
the person trained in this area, the Crown prosecutor. Not every case in which there are 
reasonable and probable grounds to charge is one that can successfully be prosecuted. It is 
in the interest both of the individual and of the state to avoid the restrictions on liberty lUld 
waste of state resources involved in an unjustified prosecution. In the same vein, a further 
advantage to such a system is the ability to detect technical errors in the fom1 of charges in 
advance. When this screening occurs before charges are laid, the time of all parties and the 
court need not be taken up with objections, amendments or re-Iaying of charges. 

Against this, the major advantage of allowing the police an unrestricted right to lay 
charges is that it more affimlatively maintains the independence of the various aspects of 
the judicial system. TIle investigation of crime should be kept separate from the prosecution 
of crime, a position that is supported by the recent trend in Canada to remove control of the 
police from Att011leys General. TIle need for independence in the control of prosecutions is 
particularly clear in cases that involve allegations of criminal conduct by police officers. 
Without a division of authority between investigations and prosecutions, a strong potential 
for conflict of interest would exist.277 

TIle proper role of the prosecutor, for example, shows the advisability of the 
independence of the two aspects. A prosecutor must not be concerned with winning or 
losing; rather, the Crown must present fairly all evidence to the court.278 TIle Conmlission 
has noted of the prosecutor in Criminal Procedure: Control ofihe Process that: 

Though he fllOctions within an adversary system, he is an adversary with a difference. His 
primary duty is not to aet as the instrument a/tile pollee orto secure convictions by exploiting 
the opportunities afforded him by the rules of the process.279 

TIlis responsibility has been contrasted to that of the police, in the context of the police acting 
as prosecutors. In a dissenting judgment in P.. v. Edmunds, Mr. J lIstice Glishue stated that: 

The role of the Crown prosecutor is not to obtain a conviction, but to assist the Court in 
eliciting the truth and he has a duty to protect the rights of the accused as well as those of 
society. The professional police officer - and this is not a criticism of police officers - is 
not trained in this way. His object is to secure a conviction.280 

277. Sec. e.g., Re Johnson and lng/is (1980),52 C.C.C. (2d) 385 (Ont. H.C.), wh{)re, although the court did not 
ultimntely find n connict, a private complainnnt sought the preferment of un indictment agninst severn I police 
officers who had shot her husbnnd. 

278. Sec Boucher v. R., supra, note 107. 

279. Supra, note 111 at 25i emphasis ndded. 

280. (1978) 45 C.C.C. (2d) 104 at 116 (Nfld. C.A.). GushueJ. dissented from the decision of the majority that the 
pt'¥ctice of allowing police to prosecute indictable offenres was allowable, suggesting in nn obiter remark 
thnt whether legnl or not, the practice is undesirnble. On nppc!\l, the Supreme Court of Canndu overturned the 
decision. holding that poliec officers did not corne within the definition of "prosecutor" in the Code, even 
in the cnse of indictable offences tried before a Magistrnte; sec Edmllluis v. R., [1981]1 S.C.R. 233. 
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If the Crown is seen as too closely allied with the police, there may be a perception that the 
responsibility of the Crown is not being upheld. 

A further argument for the independence of the two aspects is the role of the police. 
TIleit' independence provides a valuable safeguard against concems of improper pressure 
being brought to bear, particularly when the case involves allegations about employees of 
the Attomey General or members of the govemment. TIle Marshall inquity in Nova Scotia, 
for example. has tumed up instances of confusion over these roles possibly affecting the 
laying of charges.281 

An example of what might be considered the system working as it should is found in 
charges laid in Ontario against Dr. Henry Morgentaler. Ian Scott, Attorney General of 
Ontario, noted that while a Supreme Court decision in an earlier prosecution was stilI 
pending: 

[T]he Toronto police again charged Dr Morgentaler and his associates with the same offence. 
There is no doubt that they had reasonable and probable grounds to believe that an offence 
age ins/. tlte Criminal Code was being committed. But, as has been emphasized, this is not 
the only decision to be made in dcciding whether to proceed to trial. The High Court of 
Justice in Ontario has held that it would not proceed with any fltrther trial of the accused 
while their appeal was pending before the Supreme Court of Canada. Given that the facts 
supporting the charge, and presumably the defence raised, would be virtually identical to 
the charge upon which the accused were tried and acquitted, it was, in my opbion, in the 
interests of justice that any further allegations of criminal activity be held in abeyance until 
the highest court authoritatively ntled on the legality of the impugned conduct. With these 
factors in mind, the charges laid were inunediately stayed. 

This example clearly demonstrates the differences in the roles of the attorney general and 
the police. Before laying the charges, the police consulted the attorney general and his agents, 
and were advised that any charges that were laid would, in the circumstances, be stayed. 
Notwithstanding this advice, the p01ice concluded that it was their duty and responsibility 
to lay the charges that they believed on reasonable and probable grounds were warranted. 
The attorney general, while acknowledging the role of the police that entitled them to take 
this action, did what he believed the administration of justice required. To some obselVers 
it may have appeared that the right hand did not know what the left was doin~. In my view, 
that difficulty does not offset the importance of the principle of separation.2 

281. 11l1! Co:nmissiOller's Report (Royal Commission on the Donald Marshall, Jr., Prosecution, vol. 1. Halifax, 
the Royal Commission. 1989), notes at p. 232 that "under our system. the policing function - that of 
investigation and law enforcement - is distinct from the prosecuting function. We believe the maintenance of 
a distinct line between these two fWlctions is essential to the proper administration of justice." 111C report 
also notes at p. 234 that: 

In Nova Scotia, there clearly has been confusion ovcr the question of the police's unfettered 
right to lay charges. In the 'TIlOmhiJI[a membcr of the provincial cabinet) investigation. (;or 
eXlimple, Deputy Attomcy Gcneral Gordon Coles strongly believed that he, acting for the 
Attomcy General. had the right to inS\Tuct the RCMP not to lay charges. Although the RCMP 
did not accept the YlllidilY of this position. Ihey did acquiesce in the face cf the Attorney 
General's wishes. 

282. S/lpra. note 159 at 117-118. 
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'rne most desirable system for the laying of charges, therefore, will be one that preserves 
the independence of the various participants in the criminal justice system, while at the same 
time ensuring as much as possible that only appropriate charges are laid. 

(b) Reconmlendations 

18. Police officers should continue to have the ultimate right and duty to 
determine the form and content of charges to be laid in any particular case according 
to their best judgment and subject to the Crown's right to terminate the prosecution. 

19. Before laying a charge before a justice of the pence, the police officer shall 
obtain the advice of the public. prosecutm' concerning the facial and substantive validity 
of the charge document, and concerning the appropriateness of laying charges. 
Legislation setting out the duties of the public prosecutor should be amended, if 
required, to state this duty explicitly. 

20. When seeking the adv.ice of the public prosecutor. the police officer slhall 
advise the prosecutor of all the evidence in support of the charge and all the 
circ ..... mstances of the offence, and the prosecutor shall where appropriate advise the 
police officer either that the evidence is not sufficient to support a conviction for the 
charge, 01' that a different charge or no charge would be more appropl'iate in all the 
circumstances. 

21. Where it is impracticable to have the charge examined by the public 
prosecutor, or if the public prosecutor advises against proceeding with the charge, the 
peace officer nevertheless may lay the charge before a justice of the peace. In such 
cases, the peace officer must provide reasons to thejustice of the peace explaining why 
it was ]mpracticable to have the chm'ge examined, or if applicable, must disclose that 
the public prosecutor has advised against the laying of the charge. 

Commentary 

TIle police are by legislation subject to the supervision of a law officer; however, we 
feel that this direction should only be exercised at the level of general policy directives. At 
the level of individual cases, the independence of the police should be respected. In this 
respect, the supervi(lion of the police by the Solicitor General or other law officer should be 
similar to the present superintendence of the prosecution service by the; Attomey General. 

To preserve this independence, we believe that the police shlJuld have an unrestricted 
right to lay charge documents before a justice. We believe that this ability is an important 
safeguard of the independencc of the police, and that the unportrulce of the separation of 
functions outweighs any benefits to be gained from depriving the police of this ability. 

Our proposal, therefore, only requires the police to seek advice on a charge document 
from a prosecutor before laying it in front of a justice. We do not consider this to be 
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inconsistent with the independence of the police, because they will retain the ri§ht to lay 
charges, whether the Crown prosecutor agrees that charges should be laid or not. 83 

Requiring the pOlice to seck this advice will have the main benefits that flow from 
requiring advance Crown approval. It wiII provide an opportunity to avoid technical erfOrs 
in the form of the charge. It will also allow the prosecutor to advise the police in advance 
whether the evidence wiII support any or all proposed charges, and to offer an opinion on 
whether laying charges is appropriate at all. None of this advice will be binding on the polic.e, 
but where it is useful, we presume that it wiII be accepted. 

Indeed, our expectation is that only in unusual circumstances will a police officer decide 
to lay a charge despite the contrary advice of a prosecutor. In the nomlal course of events, 
we expect police officers to recognize the superior expertise of prosecutors with regard to 
the sufficiency of evidence and other relevant factors. The police are liable to civil suits for 
malicious prosecution for their charging Gecisions, and the fact that a prosecutor advised 
against laying charges would be relevant evidence in any such suit. Consequently police 
officers will only choose to go against the advice given them when they have good reason 
to do so. 

To advise the police officer adequately, it is clearly important that the prosecutor be 
aware of all the evidence imd the relevant circumstances. This will allow the prosecutor not 
only to confiml that there are no technical elTors on the face of the charge document, but 
also to advise whether it is likely t!lat a conviction will result. Further, by being infomlCd 
of the circumstrulces - the age of the accused, ruly mitigating factors, and so fOlih - the 
prosecutor will be able to advise whether it is more appropriate to deal with the matter in 
some way other than a criminal charge. Recommendation 20 therefore requires the officer 
to fully infoml the prosecutor of all the evidence and circumstances. 

Although, under Recommendation 21, a police officer is not prevented from laying a 
charge before ajustice despite the contrru-y advice of a prosecutor, the officer is required to 
infonll the justice of that contrary advice. Similarly, where the police officer has been unable 
to seek the prior advice of a prosecutor, the police officer must explain why doing so was 
impracticable. The decision whether to issue process in these cases, as in all others, will be 
with the justice. Our expectation, however, is that in these cases, the justice wiII be put on 
notice that the charge document should be exanlined more carefully than is often the case. 
Because of this particular attention, we expect that the issuing of process will not be routine 
ruld unconsidered, ruld that therefore the protections intended to be provided by the justice's 
discretion will be more likely to exist. 

Some of our consuItrults have suggested that requiring prosecutors to inspect every 
charge before it is laid will cause administrative problems, requiring the hiring of additional 
prosecutors. However, the systems in New Brunswick, Quebec and British Columbia, with 

283. By not requiring the approval of the Crown prosecutor for n charge to be Inid, we differ from the syslem in 
Quebec which was fOWld in IJisailloJl v. Kcable, supra, nole 130 and Attorney General o/tlze Province 0/ 
QU:!bec v. Attorney General o/Canada. supra, note 132, [0 dis[inguis:' the Blackburn decisioiJ. 
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a similar prosecutorial duty, apparently function well. 284 The fact that the system has proved 
workable in both a small jurisdiction with limited resuurces and a large jurisdiction with a 
high volume of prosecutions suggests that any increased burden at an early stage produces 
subsequent benefits of at least equal value. 

We have noted the inadequacy in the present system for swearing charge documents. 
1l1ese proposals, we suggest, will assist in the screening out of poorly drafted or ill-founded 
charges at an earlier stage than is the case at present. In addition, these proposals are 
consistent with our recommendations in The Charge Document in Criminal Cases. 285 The 
Commission suggested there that a greater involvement of Crown prosecutors in drafting 
charges was desirable. We also suggested that the use of a standard format, and the aid of 
word-processing techniques, would simplify drafting, and allow the use of technology to 
avoid technical errOfs.286 These methods, we suggest, are likely to produce the early benefits 
apparently enjoyed in those provinces requiring prosecutorial consent. 

We acknowledge, however, that our recommendations for pre-screening of charges by 
a public prosecutor might be less necessary if tb,) scrutiny of charge documents by justices 
of the peace currently provided for was carried out mOle effectively. Some of the problems 
of the present system, we feel, are the result of inadequate legal training for j'Ustices of the 
peace. We believe, as a long-term goal, that occupational requirements and training of 
justices of the peace should be upgraded (perhaps even to the point that future appointees 
be lawyers), and that they should be remunerated accordingly. Given the increasing 
difficulty in vetting the contents of charge documents und search warrants (to name only 
two types of documents now authorized by jpstices of the peace) in light of new statutory 
and Charter requirements, these public officials need legal training. Previous studies illld 
judicial decisions have noted the need to upgrade their competence and training287 and 
independence.288 Although we perceive these suggestions to be consistent with our other 
proposals, we have refrained from making any fomlal reconunendations in this regard. 

284. Our consullllnts in British Columbia estimate that the number of convictions and guilty pleas increased by 
about 10 to 15% when they instituted Ulis system, because the nwnber of problem cases were reduced. Also, 
in G.F. Gregory, "Police Power and Ule Role of the Provincial Minister of Justice" (1979) 27: I Ch, LJ. 13 
at 16, the author notes Ulat only 12% of charges are wiUldraWll in New Brunswick, compared to 40% to 50% 
in jurisdictioos where prosecutors do not vet Ule charges. However, it must be noted Ulat boUI of these 
jurisdictions go further Ulan we propose, in that administratively they do not allow charges to be laid without 
the approval of a prosecutor. 

285. LRC, The l-harge Documellt ill Crimillal Cases, Working Paper 55 (Ottawa: 'TIle Commission, 1987). 

286. Ibid. at 16. 

287. See, e.g., A.W. Mewett, Report to the Attorney Generalo/Ontario on the Office and Function 0/ Justices 0/ 
the Peace ill Olltario, 1981 [unpublished] at 18-19, 43, 67-71; andLRC, Police Powers: Search alld Seizure 
in Criminal Law En/arcement, Working Paper 30 (Ottawa: Supply and Services Canada, 1983) at 84. 
Although the Commission \Jas not undertaken an empirical study of the procedures followed in the laying of 
informations, the Police Powers paper reports the results of a slll'Vey of practices in Ule issuance Df search 
warrants. TIle study found only 39.4% of the warrants in Ule sample to have been validly issued. 

288. See Re/erence Re Justices 0/ the Peace Act, Re Currie and Niagara &carpmellt Commission (1984), 16 
C.C.C. (3d) 193 (Ont. C.A.). 
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In making our present recommendations, we are differing in part from proposals we 
made in Criminal Procedure: Control ojthe Process. 289TI1at paper suggested, as we do here, 
that it is rational for the Crown prosecutor to see the charge before the first court appearance. 
However, COlltrol ojthe Process also pro}Y.lsed that the prosecutor's consent to the form of 
the charge should be necessary, and that the prosecutor should have the authority to change 
the charge.290 

The Commission's primary concems in making that earlier recommendation were to 
prevent mistakes in the form of the charge, to ensure that there was sufficient evidence to 
support the charge, and to confirm that other factors did not militate against prosecution. 
We feel that these are legitimate concems; however, we feel that they are equally well 
protected by our present proposals. In addition, we suggest that our present proposals 
preserve a better division of responsibility, as well as providing greater accountability. 

Some Commissioners preferred the system operating in New Brunswick, Quebec lUld 
British Columbia, the provinces requiring prior consent of the prosecutor, lUld the proposals 
made in COlltrol ojthe Process. In their view, the decision to lay a charge is not a function 
of an investigation, but rather is the first step in a prosecution. TIluS, they feel, it is more 
appropriate for the person who would have carriage of the prosecution to make the decision 
whether to lay a charge. In that respect they feel that leaving the charging decision with the 
police, even in what is effectively only a residual way, actually blurs the distinction between 
the two roles, rather than keeping them distinct. A real commitment to separating functions, 
they suggest, would require that charges ClU) only be laid by or with the approval of a 
prosecutor. 

In their view it is advisable, with regard to public prosecutions, to have a clear fWlctional 
division of powers. Where there is a potential conflict, because those investigated are 
members of the Attorney General's department, or because the Attorney General may be 
reluctant to prosecute for political reasons, a private prosecution may be launched by the 
victim, lUly citizen, or a police officer acting in the capacity of a private citizen. TIley suggest 
that the possibility of a private prosecr.Jtion acts as a check upon the powers of the Attornq 
General and public prosecutors lUld provides, along with the openness of the criminal justice 
system, sufficient guarantee that the existence of the potential conflict will be brought out 
and dealt with in the open. 

2. Guidelines for the Initiation of Prosecutions 

(a) Overview 

An equitable justice system requires a reasonable dogree of consistency in the 
circumstances in which prosecutions take place. Whether' the prosecutor determines which 
prosecutions may be commenced, or simply has the later ability to discontinue proceedings, 

289. Supra, note 111-

290. Ibid. at 40-44. 
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clear guidelines assist in achieving consistency alnd fairness. As noted earlier,291 the Attomey 
General has the responsibility for issuing such guidelines. 

In Canada at present, the criteria used by the Crown to detennine which prosecutions 
should take place are not generally available to the pUblic.292 Without such publication, it is 
difficult to know whether the guidelines are followed. consistently, or indeed whether they 
contain appropriate criteria. Such ¥uidelines have been prepared and published in a number 
of countries, including England,29 Australia294 and the United States.295 

TIle Philips Commission observed that: 

No one has suggested to us that any prosecution system can entirely avoid the prosecution 
of people who have not in fact committed the offence charged. 'The investigator and 
prosecutor can be misled by witnesses or even the accused person himself. Nor ... can a 
prosecution system bring aU those who are in fact gUilty before the courts. 'The proper 
objective of a fair prosecution system is not therefore simply to prosecute the guilty and 
avoid prosecuting the innocent. It is rather to ensul'e that prosecutions are initiated only in 
those cases in which there is adequate evidence and where prosecution is justified in the 

bl" 296 pu lC m1.erest. 

Proper guidelines must deal with the two issues of adequate evidence and the public interest. 

As a starting point, it would seem that the proseeutormust believe that there is evidence 
which could result in a conviction. Beyond that comes the question of whether the evidence 
is sufficient to justify a prosecution, which is a slightly different question. 

One standard which might be considered is that of the primajacle case. Aprimajacie 
case is one' 'containing evidence on all essential points of a charge which, if believed by 

291. See the discussion above at 15 in "The Attomey General and Crown Prosecutors". 

292. 'nlis is not true of all the provinces. In New Brunswick, for e,:ample, where the prosecutor must approve all 
charges, the criteria for conunencing a prosecution are published and available to the public. 

293. See the discussion in A. Sanders, "Prosecution Decisions one! the Attomey·General's Guidelines", [1985] 
Crim. L.R. 4. 

294. See, e.g., Prosecution Policy o/the Commonwealth (Canberra; Australian Government Publishing Service, 
1986). In addition, see a discussion of the new system introduced in 1986 in New South Wales, in New SOUIlI 
Wales Law Reform ConlmissiOl\ Procedure/rom Charge to Trial: Specific ProblelllSand Proposals, vol. 2 
(Sydney: The Conmlission, 1987) at 540·541. This system includes a provision for the Director of Public 
Prosecutions to give guidelines to Crown Prosecutors with respect to exercise of specific functions. but not 
about specific cases. There is also provision for Ille publication of the guidelines as part of the annual report 
of the Director. 

295. "The Prosecution Function", The Americall Bar Associatioll Stllndilrds/orCriminalJllStice, supra. note 241 
at 3.12. For nn interesting comment on the ABA standards see H.R. Uviller, "The Virtuous Prosecutor in 
Quest of an Ethical Standard: Guidance from the ABA" (1973),71 Mich. L. Rev. 1145, particularly at 1152 
to 1157, cOllceming Ille problem of proceeding notwithstanding the belief that the accused will probably be 
acquitted and Ille problem of Ille role of the proseclitor in prejudging the credibility of prosecution witnesses. 

296. SlIpra, note 240 at J 28. 
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the trier of fact and unanswered, would warrant a conviction.' ,297 This test, then, does not 
take into account such factors as the credibility of prosecution or defence witnesses. Rather, 
it looks only at the sufficiency of the evidence in the abstract. 

A test which does take into account the likelihood that evidence will be believed, and 
the likely behaviour of the trier of fact, is the" 51 per cent rule" e~loyed by some of the 
holders of the office of Director of Public Prosecutions in England. 8 This rule focuses on 
the sufficiency of evidence, looking at whether it is more Jikely than not that there will be 
a conviction. This standard is not invariable, however. A higher standard may be used where 
the consequences of an acquittal would be particularly inimical: for example, where an 
unsuccessful obscenity prosecution could result in increased publicity and sales of the 
publication. 

A standard lower than 51 per cent might also on occasion be justified. 111e American 
Bar Association standards relating to prosecutions include this statement of principle: 

In cases which involve a serious threat to the community, the prosecutor should not be 
deterred from prosecution by the fact that in the jurisdiction juries have tended to acquit 
persons accused of the plll1iculnr kind of criminal act in question.299 

Prosecution in such cases is supported not as a mere gesture, but on the basis that such 
tactics' 'can successfully alert the community to wrongdoing and raise the community 
conscience to rectify the offending conditions" ?OO 

The decision to prosecute in such cases will have been affected by consideration of the 
public interest. More often, however, consideration of the public interest wm show reasons 
why, despite the probability of a successful prosecutiOt., proceedings should not be 
commenced. As the American Bar Association standards note: 

The prosecutor is not obliged to present all charges which the evidence might support. The 
prosecutor may in some circumstances and for good cause consistent with the public interest 
declinctoprosecute, notwithstanding that sufficient evidence may exist which would support 
a conviction.30t 

297. Mezzo v,R.. [1986) 1 S.C.R. 802 at 837.11le case considers apr/majacie case in the context of a directed 
verdict. 

298. Edwards. Attorney General. supra, nOle34 at 415-416. 

299. 'Ille Amcncan Bar Association. StQluiar<isjor Crimi/UII Justice. supra. note 241 at 3.54. 

300. Ibid. at 3.58. 

301. Ibid. at 3.54. 
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It would be impossible to enumerate all the circumstances where the public interest 
would favour not commencing a prosecution.302 1l1ey would include the seriousness of the 
offence, and the age and other circumstances of the offender. Some factors, such as the race 
or religion of the offender, ought normally not to be relevant. 

(b) Recommendations 

22. Prosecutorial guidelines should be published by the Attorney General dealing 
with the initiation of criminal proceedings. These guidelines should state, in broad 
terms, the factors that should and should not be considered in advising whether to 
initiate proceedings:. 

23. The factors stated in the guidelines should include: (1) whether the public 
pt'osecutor believes there is evidence whereby a reasonable jury pl'operly instructed 
could convict the suspect; and if so, (2) whether the prosecution would have a 
reasonable chance of resulting in a conviction. The prosecutor should also take into 
account: (3) whether considerations of public policy make a prosecution desirable 
despite a low likelihood of conviction; (4) whether considerations of humanity or public 
policy stand in the way of proceeding despite a rea.c;onable chance of conviction; and 
(5) whether the resources exist to justify bringing a chm·ge. 

302. The ABA standards (ibid. at 3.54) list t11e following as appropriate factors for consideration in determining 
whet11er to exercise t11e prosecutor's discretion: 

(i) t11e prosecutor's rearonable doubt that the accused is in fact guilty; 
(ii) the extnnt of t11e harm caused by the offence; 
(iii)the disproportion of t11e aut110rized punishment in relation to t11e particular offence or the 

offender; 
(iv) possible inlpropcr motives of a complainunt; 
(v) reluctance of the victim to testify; 
(vi) cooperation of the accused in t11e apprehension or conviction of ot11ers; and 
(vii)Jvailability and likelihood of prosecution by anot11er jurisdiction. 

Also of interest is t11e U.S. Justice Department document prepared by former Attomey General Edward H. 
Levi to heads of all Justice Department offices, divisions and bureaus, reported in (1978) 24 Crinl. L. Rep. 
3001. In that document Levi refers to the following as appropriate considerations in deciding whet11er to 
initiate a prosecution: 

(a) t11e seriousness of the offence; 
(b) t11e need to provide a deterrent to sinlilar offences; 
(c) the strengt11 of the government's case; 
(d) the person's relative culpability in connection with t11e offence, history with respect to 

crinlinal activity, and circumstances; 
(e) t11e probable sentence if the person is convicted; 
(0 the possibility of civil, administrative, or ot11er proceedings ill lieu of prosecution; 
(g) the p"ssibility of prosecution in nnot11er jurisdiction; and 
(h) the availability of prosecutorial and judicial resources. 

Attorney General Levi also lists those considerations which should not influence a prosecutor's decision: 
(a) t11C offender'srace, religion, sex, national origin orpolitical association, activities, or beliefs; 
(b) [the prosecutor's] personal feelings concerning the offender or the victinl; or 
(c) the possible effect of [the] decision on [the prosecutor's] personal or professional 

circumstances. 
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Commentary 

We favour the publication of guidelines as a means of increasing openness and 
accountability il1 the criminal justice system. The decision to prosecute is a discretionary 
one lying at the heart of the system. Under our scheme, a police officer will make that 
decision, but will do so having been advised by a public prosecutor. To the extent possible, 
therefore, the exercise of that discretion should be brought into the public forum, by making 
the basis for the prosecutor's advice public knowledge. 

We anticipate that publishing such guidelines would have a number of advantages. The 
directives would assist Crown counsel in their daily duties, and lessen the need for (hem (0 

seek additional advice from senior officials in the Attome,Y General's department. 111is 
function would be particUlarly useful for new Crown prosecutors. By the same token, clear 
guidelines should lessen any temptation of the Attomey Generai's senior staff to interfere 
in the daily operations of line Crown prosecutors. 

Further, with clear guidelines in place, the public wiII more readily be able to understand 
the basis for a decision ~o charge or not to charge. It may be small comfort to persons charged 
with an offence to know that their cases have been treated no more harshly than others, but 
this approach is preferable to one that leaves obscure the basis upon which a decision was 
reached. More inlportantly, when a decision has been made not to charge, it will be clear 
from the guidelines that this decision is justifiable. This factor will be important particularly 
in cases dealing with prominent people, such as politicians. Such persons should be treated 
neither preferentially nor more harshly than others. If proceedings would not have been 
commenced against an ordinary individual, they ought also not to be commenced «gains! 
the prominent individual.303 TIle existence of public guidelines both guarantees that equal 
treatment is given, and defends the Attomey General from charges of partiality. 

In addition, the guidelines can have an educative function. Not just prosecutors. but also 
police and private citizens can become informed of the appropriate considerations for the 
laying of criminal charges. This allows both for the changing of public attitudes, as weU as 
the potential for public input into whether the guidelines are appropriate. 

303. In 1978 the Attorney General of Ontllrio. Roy McMurtry, elected not to lay criminal charges against Francis 
Fox, the Solicitor General of Canada, who resigned when it became known thnt he had earlier forged the 
name of the husband on a therapeuti.c abortion consent form. The Attomey Generuljustified this decision on 
the basis that a prosecution would bring' 'disproportionately harsh consequences to a person of good dlamcter, 
who has already suffered greatly as a result of his act. This bears 011 the cil'cwnstances of the case itself and 
not the fact that Mr. Fox assumed high public office after the event in question" and also that "The 
embarrassment and anguish to innocent parties must be weighed against any possible advantage that might 
result from bringing criminal charges against either Mr. Fox or the woman in question. On this consideration 
alone, the merits of not prosecuting far outweigh those of proceeding against the parties involved." See 
Onlilrio Legislative Assembly, Debates at 51-52 (23 February 1978). Mr. McMurtry noted that it would be 
unacceptable for a promirlent person to escape prosecution where an ordinary member of the public would 
not, but that it would be equally unacceptable to prosecute a prominent person when the ordinary citizen 
would not be prosecuted. 
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We favour broadly wOk'ded directives. No set of guidelines can reasonably be expected 
to deal with the multitude of variables arising in a par1icular case. We also wish to avoid the 
potential for exploitation of highly specific guidelules by very sophisticated criminals who 
might tailor their activities to fall just outside the guidelines. 

We have suggested a general structure within which the factors of each case must be 
considered. First, to advise in favour of prosecution, the prosecutor must believe that there 
is evidence whereby a prop<.-1'ly instructed jury could convict the accused. 11lis standard is 
based on the test for commiUal for trial after a preliminary hearing, and is, we believe, the 
appropriate startmg point.304 

It is also appropriate that the prosecutor engage in some weighing of that evidence. 
Accordmgly, the next question is the standard of proof that should be required for a 
recommendation to prosecute. We have attempted to formulate a starldard that will fall 
betwecn the prima facie test rule and the 51 per cent rule. 

TIle prillUl facie test rule, we feel, is inadequate because it allows no scope for 
considering the credibility of witnesses. A public proSeCtltor may be aware of facts making 
it highly unlikely that the prosecution's key witness will be believed (for exanlple, a prior 
perjury conviction, a strong motive for dishonesty, or even simply a personal evaluation of 
the witness's credibility). It would be wrong to clog the courts with prosecutions that arl 
experienced prosecutor fully expects to fail, simply because there is some evidence on each 
clement of the offence. 111e experience of a prosecutor is an asset that should be used by the 
criminal justice system, to aid Ul assessing the sufficiency of the case that can actually be 
presented in court. 

At the same time, however, the 51 per cent rule cannot be adopted on its own. First, the 
rule suggests that the likelihood of success of a prosecution carl be precisely calculated; this 
suggestion is not realistic. More importantly, the 51 per cent rule can be too strict. Glarwille 
Willianls points out that application of the rule will mean that some prosecutions will not 
be brought because they are unlikely to succeed, even though brulging the prosecution might 
be m the public interest.305 As arl exanlple, Williams points out that in contests between 
police and prisoners, juries tend to give less credence to the prisoner ar1d to be reluctarlt to 
convict police. Because prosecutors are aware of these tendencies, the result is that' 'conupt 
and violent policemen are not brought to book when ordinary people would be.' ,306 

111is same reasoning is behind the ABA Standards principle that a prosecutor should 
not be deterred from prosecution m cases involvmg a serious threat to the community by a 
tendency of juries to acquit persons accused of the particular crmlulal act. 

304. The test for committal on a preliminary inquiry is set out in United States oj America v, Shephard. (1977)2 
S.C.R. 1067 at 1080: • 'whether or not there is any evidence upon which a reasonable jury pr~r1y instructed 
could return a verdict of guilty .•• 

305. "Letting off the Guilty and Prosecuting the InMcent" [1985J Crirn. L.R. 115. 

306, Ibid. at 116. 
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We are seeking, therefore, a test that avoids the deficiencies of the 51 per cent rule. 
Accordingly, the guidelines initially require that a prosecution should have a "reasonable 
chance of success": this phrase more accurately reflects the decision that a conviction is 
likely. Further, the guidelines should specifically allow for the commencement of a 
prosecution even when there is 110t a reasonable likelihood of success, if public-policy 
reasons favour bringing the charge. This provision will allow for the bringing of charges in 
cases such as those discussed, where essentially non-legal reasons make a conviction 
unlikely. 

By the same token, assuming that a successful prosecution is possible, it then becomes 
necessary for the prosecutor to consider whether the public interest can be better satisfied 
without prosec-;..tion. The prosecutor must therefore also consider that question. 

111ere are a large number of considerations that we feel would be relevant to such a 
decision. TIlese considerations inr.lude that: 

1. the consequences to the accused or to another particip,Ult in the proceedings far 
outweigh the benefit to be gained by a prosecution or the hatm done by the 
accused;307 

2. the prosecution is being commenced for an ulterior motive; 

3. the offence is essentially a private dispute and the victim does not wish a prosecution 
to take place;308 

307. Many defence counsel have noted that the importance of this as a factor has been steadily declining in recent 
yenrs and particularly with the introduction of the availability of conditional and absolute discharges in 1972. 
As II result it is argued that it can rarely be said that Ule results of a guilty verdict arc so significant and so out 
of proportion to the hann caused by the offence that on this basis alone the prosecutor would be warranted in 
withdrawing Ule charge. Prosecutors often point out that the accused can always obtain a discharge, which in 
most circumstances wlll have very little impact on enreer, mobility, family, etc. Cases can be .imagined, 
however, where even the availability of a discharge would not be sufficient. For example, where Ule accused 
is charged with a sexual offence Ulat is ordinarily associated with homosexual activity and the accused is a 
married man, respected in Ule commwlity lind not known to have such telldencies, the mere laying of the 
charge could have devastating consequences. 

308. 'nle problem of • 'private disputcs" is a difficult one. Where the complainant wishes the charge withdrawn 
Ule public prosecutor will usually accede to this request, provided the prosecutor is satisfied that the request 
is not the rcsult of any improper pressure upon the cOlllplainant. However, recently guidelines have been 
issued in several jurisdictions which arc dcsigJled to prevent the local prosecutor from c.xercising this 
discretion in certain cases, particularly those involving domestic violence. The terms of such a guideline were 
rCCCl'ltly disclosed in R. v. Moore (1986), 30 C.C.C. (3d) 328 (N.W.T. Terr. Ct) at 330, as a result of the refusal 
of the victim to testify against the accused, her conuuon-law husband. l1w tenns of the policy were as follows: 
.. All complaints of domestic violence involving spousal assault should be investigated immediately and 
thoroughly with a cdteria of chargcs being laid for court prosecution, irrcspi!ctive of whether the assaulted 
spouse wishes to proceed with the charges ..•• [t is the purpose of Ulis directive to require the prosecution of 
spousal assault cases where there is sufficient evidence .•• ". In Ulls ease Ule trial judge noted that Ule policy 
of "prosecution regardless" had for a significantnumbcr of pi!rsOIls had a "noticeably detrimental" effect; 
for example, some victims may only really want a cllOnge in Ule situation, and Ulerefore may be reluctant to 
call the police, knowing that such action will result in charges being laid. 
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4. the investigation employed methods that bring the administration of justice into 
disrepute; 

5. the demonstration of compassion or mercy requires that the prosecution be stopped; 

6. the prosecution is stale;309 

7. the offender is extremely young or old; 

8. the mental condition of the accused suggests that other solutions are more 
appropriate;310 

9. the accused has cooperated with the authorities;311 

10. the law is outdated and impossible to enforce on an equitable basis; 

11. a conviction would have serious consequences for the administration of justice or 
the public interest;312 

12. a trial might have a detrimental effect on the local community,313 or on innocent 
parties;314 or 

309. Sections 7 and 11(b) of the Charter have taken this factor out of the realm of exercise of mere discretion. 
Some prosecutions will be so stale that they are barred by these guarantees to fundamental justice and a speedy 
trial. 

310. Because of the unsatisfactory way that the criminal law presently deals with the mentally ill offender who 
commits a serious offence, prosecutors are very amenable to having such an offender diverted out of the 
criminal justice system into the civil health-care system. 

311. While it is widely recognized that the police and the public prosecutors will extend leniency to a person who 
has assisted the police in their investigation. B.A. Grosman found a real ambivalence among the prosecutors 
whom he studied conceming the withdrawal of charges against informants. He quotes several prosecutors in 
thcfollowing terms: "I don't like a crook buying immunity because he knows other crooks and can tum them 
in to save his own skin" and "The more I am pressed to withdraw, the more I push it. If the police want to 
protect an informer, then they shouldn't charge him" (The ProsecuJor: an Inquiry into the Exercise of 
Discretion (Toronto: University of Toronto Press, 1969) at 39). 

312. The example that is often given is the laying of a charge of perjury where the potential accused is said to have 
lied at trial. Where an accused is to be charged with perjury and then convicted after repeating essentially the 
same story, this could throw into doubt the verdict of acquittal in the original ease. See remarks of the Director 
of Public Prosecutions quoted in Edwards, AI/orney General, supra, note 34 at 425. 

313. Edwards, ibid. at 427 refers to the Bristol Riot case, where a decision was made not to pursue a new trial 
because of the detrimental effects which a new trial would have on racial harmony in the city. 

314. Thus in the Francis Fox affair the Attomey General stated to the House that "Tuming to the individuals caught 
up in this case, I would emphasize that their tragedy must also be a faclor to be taken into account. The 
woman's husband, who might be considered the most aggrieved individual in this case, has requested that 
criminal proceedings not be taken agaill3t Mr. Fox. It goes without saying that such a request cannot be lightly 
disregarded •.•. To reveal the woman's identity [at a trial if charges were laid] would eause irreparable harm 
to all those directly involved. 'The embarrassment and anguish to innocent parties must be weighed against 
any possible advantage that might result from bringing criminal charges against either Mr. Fox or the woman 
in question" (Ontario Legislative Assembly, Debates, supra, note 303 at 52. 
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13. only a penalty of a nominal nature is likely te> be imposed.315 

Finally, the pro~ocutor must consider whether the resources exist to justify bringing the 
charge. 111is factor is difficult to define precisely, but involves weighing the previo1Js factors, 
as well as making a judgment whether the resources necessary to obtain a conviction are 
available, and whetl!{~r it is appropriate to allocate them to the case. Clearly there are certain 
costs involved in any prosecution. Where a huge expenditure of funds would be necessary 
to obtain a conviction likely only to result in a nominal penalty, the proper decision may be 
not to lay charges. At the same time, of course, the complexity of an accused's operations, 
making a prosecution difficult and expensive, cannot be allowed to result in an effective 
immunity from prosecution. In some cases it wiIl be appropriate to decide not to lay charges, 
or to lay charges only against some parties. As one British Director of Public Prosecutions 
has observed, "It is not necessarily in the public interest to prosecute every minnow 
connected with an offence, provided the whales are tried" .316 

D. Control over the FOnllTI of Trial 

1. Choice of FOnlm 

(a) Overview 

An accused charged with an indictable offence generally has the right to elect the mode 
of trial, choosing between trial by ajudge with ajury, or ajudge without ajury.J17 An accused 
who has elected one mode of trial may usually change this election, though in some cases 
the re-election requires the consent of the prosecutor.JIB 

Once the accused has elected whether to have a jury, there is in some cases a further 
decision as to which higher cOUli the trial shall be placed in. In O[Hario, for example, a trial 
without a jUlY might take place in either the District or Supreme Court. 111is decision as to 
where the trial shall take place rests at the moment with the prosecution. 

315. Sir Hartley Shawcross put it this way: "It is not always in tJle public interest to go tJlrough tJlC whole process 
of [he criminal law if, at the end of the day. perhaps bccause of mitigated circumstances, perhaps because of 
what the defendant has already sufferer!, only a nominal penalty is likely to be imposed" (quoted by the 
Anomey General of Ontario in his speech to the legislature conceming tJle Francis Fox affair, ibid. at 51). 

316. Quoted ill Aflorllc), Gellera/, III/pra, note 34 at 426. 

317. Accused persons facing prosecution for certain of the more minor offences nrc required by s. 553 of the 
Crimillal Codc to be tried by a provincial court judge. 'nlOse charged with cc,·tnin very serious offences, such 
as murder, arc required by s. 469 to be tried by a superior court judge. 

318. Sec ss. 561-562 of the Criminal Code. 
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(b) Recommendation 

24. Where there is n choice of trial forum following an election by an accused, 
the choice should remain that of the public prosecutor. 

Commentary 

TIle Supreme Court has deternlined that there is 110 fundamental tight to have a ttial in 
a particular type of superior court.319 TIle Crown has ready access to infomlation regarding 
the systemic resources available, and is able to allocate cases in the most efficient manner. 
Our consultants have not indicated to us any instances of abuse of this power by the Crown, 
or a perception that the quality of justice differs between the different superior courtS.320 

Given the existence of different levels of court, there does not appear to be a need to 
refoml this area at present. However, the unification of crinlinal courts would elinlinate even 
any potential for problems in this area.J21 

2. Section 568 of the Criminal Code 

(a) Overview 

Section 568 of the Criminal Code permits the Attorney General personally to require a 
jury trial, notwithstanding the accused's election, where the offence is punishable by more 
than five years imprisonment. In such circumstances a preliminary inquiry must be held. 
The section has been challenged under (he Charter, but has been upheld.322 

Our consultants indicate that this power is very seldom used. Some consultants felt that 
it ought simply (0 be abolished. Most consultants, however, felt that there were exceptional 
circumstances in which it could prove useful. If a judge or high public official were charged 
with a serious offence, for example, it may be in the public interest to try the accused by 
judge and jury rather than judge alone. TIlis procedure would remove any possible 
appearance of bias. 

(b) Recommendation 

25. When the cr'ime char'ged is punishable by more than two years imprisonment, 
the Attorney General may personally require, notwithstanding any election by the 
accused, that the accused be tried by a court composed of ajudge and jury. When a 

319. SZpjt v. R., [1981]1 S.C.R. 248. 

320. However, a contrary view on whether competence varies among superior courts, at least in Omario, may be 
found in the Report ojtfle Ontario Courts Inquiry (Toronto: Queen's Printer for Ontario, 1987) at 83 (the 
Zuber Report). 

321. Sec LRC, Toward a Vnified Crill/ina I COllrt, Working Paper 59 (Ottawa: The Commission, 1989). 

322. Re fianneson and R., sllpra, note 255. 
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trial by jury is required under this section, a preliminary hearing will be held unless 
one has been held prior to the direction of the Attorney General. 

Commentary 

We have elected to retain this power. The only change we propose is to make the power 
applicable to offences punishable by more than two years' imprisonment, rather than five 
years' imprisonment. This change is in accordance with our classification of offel1ces.323 

We continue to require that this power should be exercised by the Atton1ey General 
personally. We have noted in Control of the Process324 that imposing responsibility for 
personal decision-making on the Atton1ey General promotes restraint, enstJres that 
exceptional procedures are used sparingly, and makes political accountability a reasonable 
altemative to judicial review. Since Ihis power is intended only for unusual circumstances, 
it is appropriate to require that it only be invoked by the Attorney General personally. 

3. Section 473 of the Criminal Code 

(a) Overview 

Section 469 of the Criminal Code places certain offences exclusively within the 
jurisdiction of a superior court of criminal jurisdiction. One of the effects of this provision 
is to prevent an accused, wlder section 536, from electing trial by a judge without a jury. 
Section 473 of the Code does permit an accused charged with an offence listed in section 
469 to waive the jury, and choose to be tried by a superior court judge alone. However, the 
accused may only do this with the consent of the Attomey General. 

Prior to recent amendments to the Code, section 473 applied only in Alberta, and had 
no consent requirement. TIle power waS created to deal with the difficulty of gathering 
together twelve-person juries in remote areas of the Northwest Territories in the nineteenth 
century. Alberta requested that this special power be rotained when it joined 
Confederation.32S When the power was extended to all of Canada, it was altered to require 
the consent of the prosecutor. 

323. On the surface, this may appear to broaden the Attomey General's power. In fact, however, although s. 568 
is nominally restricted to offences punishable by more tllQ~ five years imprisonment, the Attomey General 
can cause an accused charged with any offen.;e to be tried by a judge with a jury. 111e Attomey General has 
the power, under s. 577 of the Code, to prefer a direct indictment in any prosecution before a preliminary 
inquiry is held. Under s. 565(2) of the Code, the accused wiII til en be taken to have elected trial by a judge 
with a jury. The accused has a right then to elect to be tried without a jury, but only Witll tile consent of the 
prosecutor. 

324. Supra, note 111. 

325. The history of tllis section is discussed in R. v. Turpin (1987), 60 C.R. (3d) 63 (Ont. C.A.) at 71-72. The 
decision was upheld by the Supreme Court of Canada in [1989] 1 S.C.R. 1296. 
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It has been held that the ability to choose the mode of trial is of benefit to an accused.326 

It is not clear why this benefit was restricted by a consent requirement when it was made 
effective across the country. However, as Alberta was the only province in which the former 
section 473 applied, it could be argued that only the position of an accused in Alberta was 
worsened. 

The one argument that might be made in favour of section 473 is that it is a method of 
preventing' 'judge-shopping". In some jurisdictions, all non-jury trials are conducted by 
one level of court, and all jury trials by another. An accused in such a jurisdiction who is 
charged with a section 469 offence and waives the jury will therefore be tried in the level 
normally hearing jury trials, but without ajury. In effect, then, an unrestricted right to waive 
the jury in the case of section 469 offences would allow the accused still to obtain a non-jury 
trial, but to avoid the particular level of court that generally conducts them. 

However, we do not find this argument compelling. We suggest that an accused charged 
with a section 469 offence will be less able to "judge-shop" than other accused, since the 
trial must take place in a superior court of criminal jurisdiction. 

(b) Recommendation 

26. The exceptions in section 469 of the Crimillal Code, placing certain offences 
within the absolutejurisdiction ofasuperior court of criminal jurisdiction, and section 
473 of the Crimillal Code, I,>iving an accused the right to waive the jury for those 
offences, should be repealed. 

Conmlentary 

We do not believe that there is any value in having a requirement of prosecutorial 
consent before an accused may waive the jury in a trial for an offence listed in section 469. 
For any other indictable offence, an accused will be able to elect to have a jury, or to have 
a trial by judge alone. TI1Crefore, removing the consent requirement from section 473 does 
not give an accused charged with an offence under section 469 a particular advantage; it 
merely gives that accused the same right as any other to have a jury or not, as he or she 
chooses. 

TIle arguments against a consent requirement in section 473 will be garticularly 
compelling in a unified court system, such as the Commission has proposed.3 

7 In such a 
system there will not be various levels of courts hearing crinlinal cases; as a result, the 
decision concerning whether to have a jury will not be a decision based on the level of court 
before which the accused appears. 

326. Ibid., Onto C.A. at 73·74. 

327. Toward a Vilified CrlillliUl/ Court, supra. note 321. 
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Giving the accused the right to choose whether to have a jury or not for all offences can 
be accomplished more neatly than by removing the requirement for prosecutorial consent 
currently found in section 473. TIle only reason that the question of dispensing with the jury 
arises is section 469 of the Criminal Code, which, by removing certain offences from the 
jurisdiction of a court of criminal jurisdiction, prevents the accused from originally electing 
trial by a judge without a jury. For all other indictable offences, the accused would have the 
original right to elect trial by a judge alone. 

If the consent requirement were removed from section 473, then an accused, whatever 
the indictable offence charged, would be able to have a trial either with or without a jury. 
However, in a jurisdiction where a unified criminal court structure is not in place, this 
solution would create an anomaly. An accused charged with a non-section 469 offence who 
does not wish to have a jury would be tried at the level of court where non-jury trials are 
held. An accused charged with a section 469 offence who does not wish to have ajury would 
still be tried at the level of court which usually holds jury trials, but without a jury. It is 
difficult to see that any advantage comes from this arrangement. 

Rather, we suggest, if the two accused are to be put into the same position, the simpler 
and more straightforward solution is to abolish the exceptions in section 469, which created 
the original demand for ajury trial in those cases. In this event, a court of criminaIjurisdictjon 
will have the ability to hear any type of case, and so an accused will be able to elect trial by 
a judge without a jury in all instances. With the exceptions gone, of course, section 473 
becomes redundant. 

The justification generally advanced for giving exclusive jurisdiction over some 
offences to a superior court of criminal jurisdiction is that those offences are serious enough 
that a jury trial is necessary not simply for the protection of the accused, but in the public 
interest. We recognize that there is some force to this argument. However, we do not believe 
that this argument justifies requiring that every instance of every offence listed in section 
469 be tried by a jury. We have recommended that the Attomey General's ability under 
section 568 of the Code to require il jury trial should be maintained. The exercise of this 
power will protect the public interest intended to be protected by section 469, while still 
allowing for case-by-case detemlination. 

In Classification of Offences the Commission recommended that the division 
established by section 469 should be retaincd,328 but indicated that dispensing with the 
prosecutorial consent in section 473 would be discussed in this paper. For the reasons noted, 
we believe that the consent should not be required, and that the simplest and most efficient 
method of accomplishing that aim is by eliminating the exceptions in section 469. For that 
reason, we differ bere from the recommendation made in Classification Of Offences. 

328. Supra, note 256, Recommendation 21. Sections 469 and 473 of the Code were at that time 55. 427 and 430. 
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E. Preferred Indictments 

1. General 

(a) Overview 

An accused with the right to elect the mode of trial who does not elect trial by provincial 
court has the right to a preliminary inquiry. The preliminary inquiry serves a number of 
functions. Most importantly, it is a pre-trial device for screening out meritless prosecutions. 
In addition, it provides an opportunity for the accused to discover the Crown's case. 

The Attorney General has, by virtue of section 577 of the Criminal Code, the right to 
prefer an indictment against an accused, thereby eliminating either or both of these benefits. 
An indictment can be preferred against an accused who has not yet had a preliminary inquiry, 
thus meaning that the accused will receive neither benefit. Equally, an Attorney General can 
prefer an indictment against an acctlsed who was discharged after a preliminary, thereby 
removing the benefit of the pre-trial screening. 

Although it is not a procedure that is frequently used, the threat of a preferred indictment 
is a serious one. One prosecutor described it in these terms: 

Few weapons in the armoury of the prosecutor are more feared than the preferred or .. direct" 
indictment. It deprives an accused of an election as to the mode of trial. . . . More 
significantly, in a great many cases it brings the matter directly to trial without the benefit 
of a preliminary inquiry and the resultant "discovery" of the Crown's case. In such cases 
the tactical advantages to the prosecution are painfully .:-lear. As one defence counsel put it, 
"Whenever I ask a question before the jury on a direct indictment, I 'duck', just in case!" 
Many other questions, the answers to which are unknown to the defence, doubtless go 
unasked.329 

Prior to the Charter there was virtual unanimity in the courts that the Attorney General's 
decision to prefer a direct indictment was unreviewable.33o Since the advent of the Charter, 
there have been a number of challenges to this power, but they have not succeeded in 
weakening it to any great extent. It has been held that, although a preliminary inquiry is a 
significant benefit to the accused, it is not an essential element in giving an accused a trial 

329. B. MacFarlane andJ. Websler •• 'Preferred Indictments" in V. Del Buono, ed., Criminal Procedure in Canada 
(Toronto: Butterworths, 1982) at 320. 

330. Re Saika/y and R. (1979),48 C.C.C. (2d) 192 (Ont. C.A.); Morgentalerv, R., [1976]1 S.C.R. 616 appearing 
to affirm the trial judgment reported at (1973) 14 C.C.C. (2d) 435 (Que. S.C.). However, seeR. v. Lynch and 
D'Aoust (1977), 36 C.C.C. (2d) 340 (Ont. lI.C.), in which the judge concluded that the circumstances 
surrounding the preferment of the indictment appeared to constitute an abuse of the court's process. He 
effectively stayed the indictment until something akin to a preliminary inquiry was held to give the accused 
an opportunity to see the evidence upon which the Attorney General acted in overriding the discharge and 
preferring an indictment. 

89 



in accordance with fundamental justice, provided that other means of disclosure are 
available.331 

However, decisions of the Executive can be challenged if they involve a real deprivation 
of Charterrights.332 An Attomey General's decision to prefer a direct indictment, therefore, 
can be challenged, but only if on the facts of the particular case, the preferment is a Charter 
violation. As a recent Ontario Court of Appeal decision noted: 

the power of the Attorney-General to prefer an indictment is in accord with the principles 
of fundamental justice and fonns part of the large arsenal of discretionary powers that the 
chief law enforcement officers must possess in order to effectively discharge their high 
constitutional duties. In the exercise of these discretionary powers the Attorney-General is 
accountable to Parliament or the legislature and the exercise of the power may be reviewed 
by a court of competent jurisdiction if it results in a denial or infringement of a 
constitutionally protected right. 333 

(b) Recommendations 

27. The power of the Attorney General to prefer a charge should be retained. 

28. Aj udge may make a termination order stopping the proceedings, ifit is shown 
that the preferment of the charge constitutes an abuse of process. 

Conmlentary 

We accept that the Attorney General should retain the ability to prefer an indictment in 
some circumstances. We accept the reasoning that such an ability can ullobjectionably be 
part of a system which is in accordance with the rules of fundamental justice. 

TIlis is not to say that the present law concerning preferred indictments is entirely 
acceptable. The preferred indictment is used in two distinct ways: before a preliminary 
inquiry, and after discharge at a preliminary inquiry. We shall consider each of these uses 
separately. 

Further, we wish to ensure that the Attomey General will be accountable to the court 
for any abuse of the power to prefer an indictment. Accordingly, we have provided that in 
the unusual event that the circumstances of a case make the prefernlent an abuse of power, 

331. Re R. and Arl'iv, supra, note lOS, andR. v. Ertel (1987), 35 C.C.C. (3d) 398 (Ont. C.A.). See also Dasbiells 
v. Procureur Gbuiral du Quebec, [1986] R.J.Q. 2488 (S.C.). 

332. Operotion Dismantle Inc. v. R., supra, note 90. See the discussion of this issue above at 22 in "'Ibe Attorney 
General and the Courts". 

333. R. v. Ertel, supra, note 331 at 415. See alsoRe R. and An'iv, supra, note 105; R. v. Moore (1986), 26 C.C.C. 
(3d) 474 (Man. C.A.); andDesbieru v. Procureur General du Quebec, supra. nole 331. 
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D' autre part, lanecessite d 'obtenir Ie consentement du procurcur general avant l' engagement 
des poursuitcs nous parait difficilement acceptable, etant donne que ce demier a dans tous 
les cas Ie pouvoir d' intervenir apnis que les accusations ont ete portecs pour ordonner l' arret 
des procedures, et d'autant plus que ce pouvoir peut etre exerce peu importe qu'il s'agisse 
d'un actecriminel ou d'une infraction punissable sur declaration sommaire de culpabiIite274

• 

Nous recommandons que Ie procureur general ou Ie poursuivant public conserve Ie 
pouvoir de prendre en main toute poursuite engagee par tnl poursuivant prive. II s'agit la 
d'un element important de la responsabilite incombant au procureur general en matU~re de 
poursuites penales. Nous avons toutefois juge inutile d'exiger que ce demier autorise 
personnellement la prise en charge par un poursuivant public de poursuites it l' ongine 
privees. En effet, Ie droit actuel n'enonce aucune obligation de ce genre, sans que cela 
paraisse poser la moindre difficuIte. 

Nous recommandons plus loin que soit laisse au procureur general Ie pouvoir de meUre 
fin a toute poursuite. Comme it sera par consequent possible de prendre en main une 
poursuite privee puis de meltre un tenne aux procedures, nous ne jugeons pas neccssaire 
d'exiger Ie consentement prealable. 

L'argumcnt Ie plus convaincant que I'on puisse invoquer pour rendre obligatoire Ie 
consentement du procureur general it I'egard de certaines poursuitcs pen ales consiste a dire 
que la sinlple denonciation initiale peut etre une menace pour IE'S droits et Iibertes 
fondamentaux et equivaloir Ii un abus de procedure. On fera valoir aussi que celtains textes 
d'incrimination permettent des poursuites dans des cas tout it fait anodins ou ne sont pas loin 
de porter atteinte a des droits garalltis. 

Nous ne VOYOIlS pas les choses de cette fagon. Si des dispositions du Code criminel font 
probleme, iI faut, non pas exiger Ie consentement du procureur general Ii I' egard des 
poursuites, mais bien modifier la loi. En outre, Ie fait qu'une accusation menace certains 
droits l1e nous semble pas suffisant pour justifier Ie maintien du consentement obligatoire. 

Les principes de la transparence et de la responsabilite revetent la plus haute importance; 
or, ils supposcnt que si les autorites veulent empecher une poursuite, elles Ie fassent d'une 
maniere publique. 

Nous avons decide de ne pas exiger Ie consentement meme dans les affaires qui 
presentent un element d 'extraneite ou Ollt une incidence sur les relations entre Etats. Celies, 
eUes peuvent presenter des aspects particuliers qui influent sur la question de savoir si 
I'interet public justifie l'exercice des poursuites. Mais i1nous semble preferable dans ce cas 
que Ie procureur g{meral se pn~vale de son pouvoir d'ordonner I'arret des procedures. 

274. Id., p. 34. II faut toutefois signaler que dans ce document comme dans Ie prescnt tcxtc,la Commission s'ecartc 
du point de vue cxprimc dans Procedure penale - les poursuiles pellales : responsabililc polilique ou 
judicia ire, op. cil., note Ill, oti cllc preconisnit Ie conscntement obligatoire du procurcur gencrnl dans certains 
cas, sans plus de precisions. 
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C. L'accusation 

1. Les procureurs de Ia Couronne et Ia police 

a) La situation actuelle 

La qtJestion des rapports entre les procureurs de la Couronne et la police presente un 
interet tout particulier dans Ie cadre de l'engagement des poursuites. Les premiers Sl occupent 
du deroulement des proces une fois que des accusations ont ete portees, mais n'ont aucune 
responsabilite en ce qui a trait au declenchement du processus penal, qui releve 
principalement des autorites policieres. 

Le pouvoir de fake tme dcnonciution est 6tabli a l'article 504 du Code criminel, aux 
termes duquel (<l]uiconqlle croit, pour des motifs raisonnables, qu'une personne a commis 
un acte criminel» peut faire une d6nonciation davant un juge de paix (les italiques sont de 
nous). En d'autres temles, la police n'a pas plus de pouvoirs it ce chapitre que Ie commun 
des mortels. 

Dans Ia plupart des provinces, les procureurs de la Couronne, quoique tenus de prendre 
en charge les poursuites in ten tees au nom de l'Etat, n'ont aucun mot a dire, av,Ult Ie depot 
de Ia dcnonciat ion qtlant ,\ I' opportunite de celle-ci ni quan t Ii sa forme. Le 
Nouveau-Brunswick, Ie Quebec et la Colombic-Britannique font exception : aucune 
accusation ne peut y etre portee sans I'approbation d'un procureur de la Couronne. 

En verlu des dispositions du Code criminel, quiconque a des motifs raisonnables de 
croire qu 'une pcrsonne a commis un aCte crim inel peut faire une dlmonciation sous serment 
devant un juge de paix (art. 504). Celui-ci doit reccvoir cette dcnonciation, mais il decide, 
it I'issue d'ul1e audience pouvant etre tenueexparte, s'il y a lieu de decemerune sommation 
ou un mandat d' arrestation (art. 507). S' il refuse de 1e faire, la denonciation resteen sommeil, 
it moins qU'Wl autrejuge de paix n'intervienne275

• 

Lorsque les accusations sont portces par la police, toute cette procedure s'apparente a 
une sinlple fomlalite. Souve11t Ie «dc11ollciateur», qui 11 'est pas directement au courant des 
faits, signe Ie document en se fondant sur un rapport etabli par des collegues. On a pu decrire 
ainsi Ie processus dans tine affaire reccnte : 

[TRADUCfION] 
La Cour a conclu que pendant les dcm<. demicres annees et demie. les fonctions du 
denonciatellr en sa qualite d' agent de police consistaient notnmment n faire des dtlOOnciations 
sous sennent; toutefois, i1 n'a pu se rappeler avoir r~u l'instnlclion de tire ladenonciation 
dans son integra lite. Interroge par [lejuge de premiere instance] qui voulait savoir s'it avail 
«des motifs raisonnablcs et probables de croil'c et s'it croyait que U'accus6l» avail commis 
1'infraction reprochee, il a declare: «[. , .] Je suis incapable de repondre. Comme je ne lis 
jamais les documents je ne puis savoir ce qu'i1s cootiennent276.» 

275. R. c. Ailen (1974), 20 C.C.C. (2d) 447 (C.A. ant.). 

276. Re Kalllperman alul The Q/leel/ (1981),63 C.C.C. (2d) 531. p. 533 (C.S. N .• E., Ire inst.). 
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Le policier a precise qu'il avait agi de cette manU~re a maintes occasions. Jugeant la pratique 
inacceptable, Ie tribunal a annul6 la d6nonciation. 

C'est au juge de paix qu'il revient de detemliner si, sur la foi de la denonciation, il y a 
lieu de decemer un acte judiciaire visant it assurer la comparution du prevenu. Or, ce n' est 
habituellement pas un avocat; on ne saurait donc en toute logique attendre de lui qu' il verifie 
si Ie document n'est pas d6fectueux sur Ie plan de la forme ou du fond. Qui plus est, les 
denonciations faites par des agents de police etant pour lui chose courante, il risque d'etre 
naturellement enclin it acceder it leurs demandes. 

C' est ainsi que, la routine s' installant, les procedures prevues au Code crimzizel tendent 
it passer pour de simples fOmlalites, tant pour les policiers que pour les juges de paix. Du 
me me coup, les garanties que Ie legislateur avait voulu etablir en faveur de la liberte 
individuelle se trouvent dans une large mesure supprimces; sans compteI' Ie gaspillage des 
res sources judiciaires consecutif it I'engagement de poursuites parfois tres mal etayees. 

Le systeme adopte au Nouveau-Bnlllswick, au Quebec et en Colombie-Britannique (ou 
nulle accusation ne peut etre portee sans I'approbation d'un procureur de la Couronne) 
presente un indeniable interet sous ce rapport. Les personnes que nous avons consu1t6es dans 
ces provinces font valoir que la decision de porter une accusation criminelle doit etre 
dissoci6e de I' enquete. Elle consiste it detemliner si I' on dispose de preuves suffisantes pour 
justifier une condanl11ation. Or iI est souhaitable que cette decision soit prise par Ie speciaJiste 
enla matiere, it savoir Ie procureur de la Couronne. 11 peut en effet arriver que la poursuite 
soit vouee it I'echec meme s'il existe des motifs raisonnables de porter une accusation. Les 
poursuites injustifi6es coutent cher it l'Etat et en meme temps portent atteinte it la liberte des 
suspects; chacun a donc interet it ce qu'elles soient evit6es. La solution appliquee dans ces 
provinces pcrmet aussi de deceler tres tot d'eventuels vices de fomle dans les inculpations. 
Si cet exanlen a lieu des I'etape de la denonciation, tout Ie monde - y compris Ie tribunal 
- pourra gagner du temps, car on s'epargnera divers ecueiIs : objections, modification des 
chefs d'accusation, nouvelle inculpation. 

Parcontre,lc fait de conferer it la police toute latitudc pour porter des accusations pemlet 
de preserver plus rigoureusement I'indepcndance des divers acteurs du systeme judiciaire. 
II importe de maintenir la separation entre les enquetes crinlinelles et les poursuites; du reste, 
on a eu recemment tendance, au Canada, it retirer aux procureurs generaux la responsabilite 
de la police. La necessite de cette independance se fait particulierement sentir dans les 
affaires ou des actes crinlinels sont imputes it des policiers. Sans une nette demarcation des 
pouvoirs conferes en matiere d'cnquetes et de poursuites, les possibilites de confJits 
d'interets seraient tres serieuses277. 

Le role attribue au poursuivant confirme ce que nous venons de dire. En effet, son souci 
principal ne doit pas etre d'obtenir une condamnation : la Couronne est tenue de presenter 

277. Voir par c)(cmplc Re Johnson and Inglis (1980), 52 C.C.C. (2<1) 385 (I-I.C. Onl.); dans ccllc arfalrc, unc 
plaignanlc avail chcrche d oblcnir I'inculpalion dircclc dc plusicurs agcnts dc policc qui avnicnt abattu son 
mari (lc tribunal a rinnlcl11cnl conclu d I'abscncc de cOllflil d'inl6rCts). 
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au tribunal tous les elements de preuve, d'une mamere equitable278. Rappelons les 
observations faites a ce propos dans Ie document de travail nO 15 de la Commission, intitule 
Procedure pella Ie - les pOUl'Suites pellales : respollsabilite politz'que ou jUlUcz'aire : 

Bien qu'il (Ie poursuivantl evolue dans Ie cadre d'un systeme accusatoire, ses fonctions 
presentent une caracteristique bien particulicre.1I n 'est pas d'abord et avant tout Ie bras de 
{a police, et il ne cherche pas a oblenir une condarnnation iI tout prix en utilisant toutes les 
res sources que lui offreot les rogles qui regissent Ie systeme pena1279. 

On a pu opposer cette fonction a celIe des policiers qui agissent en qualite de poursuivants. 
Ainsi, dans l' affaire R c. Edmunds, Ie joge Gushue, dissident, a declare: 

[TRADucnoNl 
Le role du procurellr de la Couronne n 'est pas d'obtenir line declaration de culpabilite, mais 
d'aider Ie tribunal iI mettre aU jour In verite. It a Ie devoir de proteger les droits de l'accllse 
comme cellX de la societe. L' agent de police - et it ne s' agit aucunement d 'une critique -
n'est pas forme dans cette optique. II a pour objectif de faire declarer l'accuse cOllpable28o

• 

Si I'on a I'impression que Ia Couronne a des liens trop etroits avec la police, on risque de 
coneture qu'elle ne remplit pas correetement sa mission. 

Le r61e de la police milite egalement en faveur de l'independance des deux volets. Cette 
independance constitue on rempart effieaee contre les risques de pressions inacceptables, 
110tamment lorsque des employes du pracureur general ou des membres du gouvemement 
sont en cause. En Nouvelle-Ecosse, par exemple, I'enqucte sor !'affaire Donald Marshall a 
revele 1 'existence d 'une certaine confusion entre les deox fonctions, qui a pu influer sur les 
decisions prises par les autorites28l

• 

278. BouclUir c. La Reine, precite, note 107. 

279. Op. elf., note HI, p. 28 (/es ifaliquessonfde nous). 

280. (1978) 45 C.C.C. (2d) 104, p. 116 (C.A. T.-N.). La majoritc desjuges avaicnt cOllclu (Iejuge Gushue etant 
dissident) que la pratique consistant a pennettre u la police d'cngagcT dcs poursuites relatives d des actes 
crimincls n'ctait pas iIIcgale, ajoutant en obiter qu'clle n'eu dcmeurait pas moms inopportune. La Cour 
supreme a cnssc cclte decision, estimnnt que les agents de police n' Ctaiellt pas vises par In definilion du lenne 
4<poursuivant» figurant dans Ie Code, mi!me dalls Ie cas des actes criminels jugcs par UII magistral- voir 
Edmutuls c. La Reille, [1981}1 R.C.S. 233. 

281. COMMISSION ROYALE SUR LA POURSUITE CRlMlNEllE CONTRE DoNAlD MARSIlAU.JR., Commissioners 'Report, 
vol. I, Halifax, La Commission roynle. 1989. p. 232. Dalls son rapport In Commission signale que 
['fRADUCfION) 4<dans notre systeme,la fOllction policiere, c'est-d·dire les enquctes et I'application de Ia loi, 
est distim:te de In poursuite des infractions devant les tribunaux. Le maintien d'une ligne de demarcation tres 
netle entre ces deux fOllctions nous parnit essentiel a I'administration de 1a justice.» Elle ajoute ce qui suit d 
la p. 234: 
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['fRADUc:nON] 
En Mouvelle-&osse, Ie caractere absolu du pouvoir de la police de deposer des accusations cst 
une question tres conttoversCc. Dans I'affaire Thornhill (mcmbrc du Cabinet provincial), par 
exemple, Je procureur general adjoint, GordOlI Coles, elait fcnnement persuade que, agissunl 
pour Ie compte du procureur general, il etait en droit de donner a la GRC I'instruction de ne pas 
porter d'accusatiolls. Bien que non convaincue du bien-fond€: de cetle position, In G RC a suivi 
la directive en questiOll, COllfonnClIlent aux souhaits exprimes par Ie procureur general. 



Les accusations pon.ees en Ontario contrc Ie docteur Henry Morgentaier montrent de 
queUe fa~on Ie systeme devrait fonctionner. Ian Scott, procureur general de l'Ontario, a 
explique que,la decision de la Cour supreme relativement a une poursuitc anlerieure n 'ayant 
pas encore etc rendue, 

[TRADUCfION] 
[L]a police de T')ronto a porte contre Ie docteur Morgentaler et ses assocics de nouvelles 
accusations fom'jees sur la meme infraction. Sans nul doute elle avait des motifs raisonnables 
de croire qu'une infraction au Code criminel avait etC commise. Mais, comme on I'a 
souligne, ce n 'est pas Ie seul critcre pour decider s 'il y a lieu de traduire une personne dev ant 
les tribunaux. La Haute Cour de I 'Ontario a decide de n 'instruire aucun proccs relativement 
aux accuses tant que la Cour supreme n'aurait pas statue sur l'appel interjete. Etant donne 
que les faits reprochCs - et scIon to ute vraisemblance Ie moyen de defense invoque -
seraient virtueHement identiques Ii ce qu'ils etaient dans I'affaire pour laquelle les accuses 
avaient etc juges et acquittes, il etait Ii mon avis opportun au regard de la justice de mettre 
sous Ie boisseau toute accusation criminelle jusqu'li ce que la plus haute juridiction se soit 
prononc6e sur la legalite des faits en cause. Pour ces raisons, on a immediatement suspendu 
les accusations. 

eet exemple montre clairement la difference des roles assignes au procureur genthal et Ii la 
police. Avant de deposer les accusations, la police a consultC Ie procureur general et ses 
representants, qui lui onl dit que toute accusation serail dans les circonstances suspcndue. 
La police a malgre tout juge qu'il etait de son devoir el de sa responsabilite de deposer les 
accusations qll'eHe avail des motifs raisonnables de Lenir pour juslifi6es. Le procureur 
general, lout en reconnaissanl que de par sa mission la police devail agir ainsi, a fait ce 
qU'exigeait d'apres lui I'interet de la justice. Des observateurs ont pu en conclure it une 
certaine incohCrence de la part des autorites. A mon avis, Ie principe de la separation des 
fonctions n 'en conserve pas moins toule son importancc282

• 

POllr ce qui a trait a I' inculpation, Ie meiIleur systeme est donc celui qui, en meme temps, 
preserve I'indcpcndance des divers actcurs au sein du systeme de justice penale et garantit 
dans la mesure du possible que seules des accusations serieuses seront porlCes. 

b) Recommandations 

18. Les agents de police devraient continuer d'avoir Ie droit absolu et Ie devoir 
de determiner la forme et Ie fond des accusations devant etre portees dans ~oute affaire, 
selon leur jugement, la Couronne ayant toutefois Ia prerogative de mettre fin aux 
procedures. 

19. Avant de porter une accusation devant Ie juge de paix, I'agent de police 
devrait etre tenu d'obtenir I'avis du poursuivant public Quant a la validite du document 
d'inculpation sur les plans de la forme et du fond, et Quant a I'opportunite de 
I'inculpation. Cette fonction du poursuivant public devrait etre ajoutee aux textes 
Jegislatifs qui decrivent ses attributions si elle n'y figure p9.S deja. 

282. Loc. cil., note 159, pp. 117·118. 
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20. Lorsqu'iI demande ainsi l'avis du poursuivartt public, l'ngent de police 
devr~it Ctre tenu de Ie mettre au courant de tous les Clements ue preuve a l'appui de 
l'arJcusution ct de toutes les circonstunces de l'infraction. Le cas echeant, Ie poursuivnnt 
l'avisera que la preuve n'est pas suffisante pour donner lieu a une declaration de 
culpabilitc relative au chef d'accusatiotl, ou cncol'c que, dans les circonstances, it y 
aUl'ait lieu de modificl'l'accusation ou dc I'cnonccr a toutc: inculpation. 

21. Memc Iorsqu'il s'avcrc matericllcmcnt impossiblc dc soumettre Ie document 
d'inculpation au poursuivant public ou quc cc dcrnicr dcconseillc I'inculpation,l' agent 
de Ia paix devrait pouvoir porter l'accusation devant un jugc de paix. II expliquera 
alors a celui-ci pourquoi it Hait matcricllement impossiblc de demandcr l'avis du 
poursuivnnt public ou, Ie cas echeant, ill'informera d~J f{,jt que cc dcrnicr a deconseillc 
l'inculpation. 

Commentaire 

La police est, en vertu de la loi, soumisc a I'autorite d'un membre du pouvoir executif. 
A notre sens, cette autorite ne devrait cependant se manifester qu'au niveau des directives 
de nature gencralc : sur Ie terrain, I'ind\!pendance de In police devrait eire respectee. Dans 
cette perspective, la surveillance par Ie solliciteur general OU l'un de ses coUegues devrait 
etre analogue a celie qu'exerce actuellemcnt Ie procureur gel1eral sur Ie ministere public. 

II y a donc lieu selonnous, pour preserver son independance, d'accorder a la police 1e 
droit absolu de presenter des documents d'inculpation au juge de paix. La separation des 
pouvoirs est a ce point import ante qu' elle l' emporte neltement sur Ius avant ages que pourrait 
presenter Ia subordination des autorites policicres au ministere public a cet egard. 

Notre proposition n'oblige donc la police qu'a demander au poursulvant son avis sur Ie 
document d'inculpation avant d'en saisir lejuge de paix. Cette r.onsu\(ation ne MUS parait 
l1ullement incompatible avec l'autonomie policiero : les agents de la paix conserveront Ie 
droit de porter des accusations sans l'assentiment du procureur de In Couronne283

• 

En revanche, l' obligation de consulter Ie ministere public presente en gros les memes 
avantages que si l\')n exigeait l'approbation de la Couronne. Cette procedure diminue Ie 
risque de vices de f';>rmes dans les documents d 'inculpation. Elle perolet aussi au poursuivant 
de dire aI' avance aux policiers si les elements de preuve sont susceptibles de permettre une 
declaration de culpabilite sur les chefs d'accusation et, s'il y a lieu, d'exprimer des doutes 
sur l'oppoliunite d'une inculpation, queUe qu'eHe soit. Les policiers ne seront pas obliges 
de tcnircompte de son avis, mais on peut presumerquenomlalement ils suivront ses conseils. 

283. En ne subordonnnnt pas l'jnculplltiOIl d 1 'approbation d'un procureur de In Couronne. .:.OU5 nous ecnrtons du 
systcme en vigueur au Quebec, en raison duquel iJ a Ctcjugc chins l'arrctBisaii/oll c. Kcable, precitc, note 130 
et ProClireur gell/fral de la provillce de Quebec c. PrOClIf'Cllr gell/iral du Canada, procitc, nato 132, que In 
decision Blackbllrn n'ctait pas applicable dans cotte province. 
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Nous pensoos en effet que les agents de police ne decideront de porter une accusation 
contre l'avis du poursuivant que dans des circonstances exceptioonelles. Habituellement, ils 
s'inclineront devant l'opinion du specialiste pour ce qui a trait it la qualite de la preuve et it 
d' autres questions du meme genre. N' oublions pas qu' ils sont passibles de poursuites civiles 
s'ils abusent de leurs pouvoirs d'inculpation; et dans Ie cas ou une action serait intentee 
contre eux, l'avis defavorable donne par Ie poursuivant pourrait etre produit en preuve. Par 
consequent, les policiers ne decideront pas it la legere d'y passer outre. 

De toute evidence, Ie poursuivant doit etre au fait des circonstances de l'affaire et des 
elements de preuve pour etre en mesure de donner une opinion eclairee au policier. Avec 
ces renseignements, il pourra non seulement confinner I' absence de tout vice de fonne dans 
Ie document d'inculpation, mais aussi se proooncer sur les chances d' obtenir une declaration 
de culpabilite. II pourra aussi, tenant compte de I'age de I 'accuse. des eventuelles 
circonstances attenuantes, etc., conseiller d' autres mesures que I' engagement de poursuites 
penaIes. Cela explique la teneur de la recommandation 20. 

Selon la recommandatioo 21, rien n'empeche l'agent de police de presenter une 
accusation au juge de paix contre I'avis du poursuivant. Mais 10rsqu'iI Ie fait, il est tenu 
d'infonner Ie juge de paix de la situation. Et lorsqu'illui a ete impossible de consulter Ie 
poursuivant, il doit en donner les raisons. Dans ces deux cas, il appartiendra au juge de paix, 
comme toujours, de decider s'il y a lieu de decemer un mandat d'arrestation ou une 
sonunation. Voyant que l'inculpation n'a pas regu la caution du poursuivant public, il sera 
vraisemblablement incite it examiner de "res pres Ie document dont il est saisi. 11 est donc 
permis de penser que la delivrance d'un acte judiciaire ne sera pas regardee comme une 
simple fotmalite dans de tels cas et les garanties censees decouler du pouvoirdiscretionnaire 
confer€! au juge de paix pourront retrouver leur pleine signification. 

Certaines des personnes que nous avons consultees craignent que Ie fait d'obliger les 
poursuivants it examiner chaque chef d'accusation avant qu'iI soit presente entraine des 
problemes administratifs et necessite un accroissement du personnel. Pourtant, Ie systeme 
mis en place au Nouveau-Brunswick, au Quebec et en Colombie-Britannique, qui assigne 
aun procureurs de la Couronne des fonctions sembI ables, parait tres bien fonctionner284

• 

Conune il a fait ses preuves it Ia fois dans une petite province aux ressources Iimitees et dans 
une province populeuse ou Ies poursuites abondent, iI est pennis de penser que tout surcroit 
de travail aux etapes preliminaires est com pense au bout du compte par les avantages que 
Ie systeme presente. 

284. D'apres les estimations qu'on nous a donnees, Ie nombre de declarations de culpabilite et de plaidoyers de 
culpabilite se sera it accru de 10 it 15 % en Colombie-Britannique apres I'instauration de ce systeme,le nombre 
de causes incertaines se trouvant reduit. Par ailleurs, un commentateur signale que 12 % seulement des 
accusations font I' objet d'un retrait au Nouveau-Brunswick, par rapport II une proportion de 40 n 50 % dans 
les provinces aU les inculpations ne sont pas approuvees par les poursuivants : G.F. GREGORY, «Police Power 
and The Role of The Provincial Minister of Justice» (1979),27:1 CII. L.J. 13, p. 16. Rappelons toutefois que 
Ie systeme etabli dans ces deux provinces va plus loin que ce que nous proposons car, sur Ie plan administratif, 
aucune inculpation ne peut avoir lieu sans I'approbation d'un poursuivant. 
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Nous aVQllS deja releve les lacunes actuelles au chaphre de la signature des documents 
d'illculpation. Les propositions faites ici devraient permettre de deceler, plus tot qU'en ce 
moment, les accusations mal fondees ou dont la redaction laisse it desirer. Elles 
s'harmonisent en outre avec les recommandations faites ~ar la Commission dans Ie 
document de travail intitule Le document d'inculpation 2 

5, OU I' on preconise une 
participation plus active des procureurs de la Couronne it Ia redaction des chefs d' accusation. 
La Commission y recommandait aussi I'utilisation d 'un fomlulaire uniformise el1e recours 
aux techni~es de traitement de texte, qui simplifieraient les choses et reduiraient les erreurs 
materielles 6. Ces correctifs apportes, Ie systeme presenterait a notre avis les memes 
avalltages que si I'on rendait Ie COl1sentement du poursuivant obligatoire, comme dans 
certaines provinces. 

Il faut bien reconnaitre, 10utefois, que nos recommandations touch ani I'examen 
prealable des accusations par Ie poursuivant public n'auraient pas la me me pertinence si les 
juges de paix s'acquittaient mieux de la mission que la loi leur assigne. Dans une certaine 
mesure, en effet, les probiemes actuels tiennent it I' insuffisance du bagage juridique de ces 
fonctionnaires. A long temle, nous pensons ql.l'il y aurait lieu d'etre plus exigeant quant aux 
criteres de selcctiQll des juges de paix et quant a leur formation (peut-etre meme faudrait-il 
ne recruter que des avocats), et de les remunerer en consequence. La necessite des 
connaissallces en droit s'impose : il est de plus en plus delicat de detemliner la validite du 
contenu des documents d'inculpation et des mandats de perquisitiotl (pour ne nommer que 
deux types d'actes judiciaires actuellement delivres par les juges de paix) au regard des 
nouvelles exigences etablies par la Charte et divers textes legislatifs. La necessite d 'une plus 
grande competence, d'une meilleure formation287 et d'une plus grande independance288 des 
juges de paix a ete sign alee dans d'autres etudes et dans des decisions judiciaires. Ces 
suggestions nous paraissent s' accorder avec nos autres propositions, mais nous avons juge 
preferable de ne faire aucune recommandation formelle a ce propos. 

Les rcconmlandations faites ici s' ecartent quelque peu des propositions contenues dans 
Ie document de travail nO 15, Les poursuites penates : respoflsabilite politique Oil 

judiciaire289
• La Conmlission pensait alors, comme maintenant, qu'il est logique que Ie 

procureur de la Couronne puisse examiner I'accusation avant Ia premiere comparution 
devant Ie tribunal. Mais elle proposait que l'inculpation soit subordonnee au consentement 

285. CRD, Le document d 'inculpation, Docwnent de travail nO 55, Ottawa, La Conunission, 1987. 

286. ld., p. 18. 

287. Voir par exemple A.W. MEWElT, Report /0 /he Attorney General o/On/ario on /he Office and Function 0/ 
Justices a/lite Peace in Oll/ario, incdit, 1981, pp. 18-19.43, 67-71; et CRD, Les pouvoirs de la police: las 
/ouilles, les perquisitions e/lessaisies en droit penal, Document de travail nO 30, Ottawa, Approvisionnements 
et Services Canada, 1983. Bien que In Commission n'ait pas encore entrepris d'etude en1pirique sur In 
procedure de depOt de la denonciation, elle rapporte dans ce document les resultats d'une enquete sur les 
pratiques en matiere de delivrance de mandats de perquisitioo, aU seulcment 39,4 % des mandats de 
I'echantillon avaient ete validerr.ent delivres. 

288. Voir Re/ere1lce Re Justices o//Ire Peace Ac~ Re Currie and Niagara Escarpment Commission (1984), 16 
C.C.C. (3d) 193 (C.A. Onl.). 

289. Op. ci/ .. note 111. 
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du poursuivant quant Ii Ia fonne des chefs d'accusation et que ce demier ait Ie pouvoir d'y 
apporter les modifications qui lui paraissent indiquees290

• 

Notre recommandation reposait avant tout sur I 'idee que Ie poursuivant pourrait deceler 
les vices de fonne, veiller Ii ce qu'il y ait des preuves suffisantes Ii I'appui de I'accusation 
et confimler I'inexistence d'autres motifs rendant l'inculpation inopportune. Or, nous 
estimons que ces objectifs peuvent tout aussi bien etre atteints par la mise en application des 
propositions fniles ici, qui, au surplus, nous paraissent favoriser tme meilleure repartition 
des responsaiJilites et presenter des avant ages sur Ie plan de I' obligation de rendre compte. 

Certains commissaires opteraient pour Ie systeme etabli au Nouveau-Brunswick, au 
Quebec et en Colombie-Britannique, et s'en tiendraient aux propositions faites dans Ie 
document de travail n° 15 (consentement obligatoire du poursuivant). De leur point de vtle, 
la decision de porter une accusation ne reI eve pas de l' enquete, mais constitue la premiere 
etape de la poursuite; elle devrait donc etre prise par la personne qui sera responsable de 
celle-ci. Dans cette optique, Ie fait de la confier a la police (meme si dans la pratique elle 
sera Ie plus souvent cautionnee par Ie poursuivant) temoignerait d'une confusion entre les 
deux roles, alors qu 'i1s devraient etre nettement distingues. Pourveritablement marquercette 
distinction, disent-ils, iI faudrait que toute accusation soit portee par un poursuivant ou avec 
son approbation. 

II est souhaitable, selon eux, qu' en matiere de poursuites publiques iI existe une claire 
separation des pouvoirs dans la pratique. Lorsqu'il existe tnl risque de conflit d'interets, 
parce que les suspects font paliie du ministere dirige par Ie procureur general ou parce que 
ce demier pourrait hesiter Ii intenter des poursuites pour des raisons politiques, une poursuite 
privee peut toujours etre declench6e par la victime, par tout citoyen ou encore par un agent 
de police en sa seule qualite de citoyen. En fait, Ie mecanisme de la poursuite privee leur 
parait faire contrepoids aux pouvoirs du procureur general et du ministere public, et garalltir 
- avec la trallSparence qui doit caracteriser la justice p6nale - que toute possibilite de 
con flit d'interets sera portee Ii l'attention du public. 

2. L'etablissernent de lignes directrices concernant l'engagernent des poursuites 

a) La situation actuelle 

Pour qu'un systeme judiciaire soit marque au coin de 1'6quite, l'engagement des 
poursuites doh dans une certaine mesure obeir Ii des criteres unifornles. A eet egard, 
I 'etablissement de !ignes directrices claires s'avere utile, que Ie poursuivallt public ait pour 
role de decider si Ie declenchement d'une action est Opporttnl ou qu'il ait simplement Ie 
pouvoir de mettre fin aux procedures apres qu' elles ont ete engagees. Comme nous I' avons 
VU291, c'est au procureur general qu'il incombe de definir les gran des orientations en la 
matiere. 

290. Id., pp. 45-49. 

291. Voir Ie lexte SOlIS In rubrique ~Le procureur general et les procureurs de la Couronne», supra, p. 15. 
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Au Canada, Ie public n'a d'1me maniere generale pas acces aux criteres retenus par la 
Couronne a ce chapitre292

• Dans ces conditions, il est difficile de verifier si les lignes 
directrices sont appliquees d'une maniere uniforme, ou meme si les criteres ~u'elles 
enoncent sont acceptables. Dans certains pays comme l'Angleterre293

, l'Australie 4 et les 
Etats-Unis295

, de teIles lignes directrices ont ete elaborees et rendues publiques. 11 y a lieu 
ici de citer un autre extraH du rapport de la Commission Philips: 

[TRADucnoN] 
Nul ne semble croire qu'un systeme de poursuites. quel qu'n soit, puisse garantir que I'on 
n'intenterajamais des poursuites contre des personnes qui n'ont pas commis I'infraction 
reprochee. L' enqueteufcomme Ie poursuivant peuveot etre induits en erreur par des temoins, 
voire par I'accuse lui-meme. Aucun syst<~me ne saurait non plus [ ... ] permettre de traduire 
en justice toutes les personnes qui sont bel et bien coupables d'infraction. L'objcctif. au 
regard de l'equite, ne consiste done pas simplement a poursuivre les coupables et a ne pas 
poursuivre les innocents, mais a faire en sorte que des poursuites soient intentees seulement 
dans les cas ou la preuve est adequate et ou l'interct public Ie justifie296

• 

Les !ignes directrices doivent donc eIre centrees sur deux notions: la suffisance de la preuve 
et I' interet public. 

Au depart, il parait indispensable que Ie poursuivant croie a l'existence d'une preuve 
susceptible d'entrainer une declaration de culpabilite. Mais it faut aussi detemliner si cette 
preuve est suffisante pour justifier Ie declenchement d 'une pow'suite, ce qui n 'est pas tout 
a fait Ia me me chose. 

On peut notanlment envisager Ie recours au critere de la preuve prima Jacie, so it «la 
preuve de taus les points essentiels de I 'inculpation qui, si elle etait crue far Ie juge des faits 
et si eUe n 'etait pas contestee, justifierait tine declaration de culpabilite29 ». Ce critere exclut 

292. Cela n'est pas Ie cas dans toutes les provinces. Au Nouveau-Brunswick, par exemple, aU les inCUlpations 
doivent obligatoircment etre approuvees par Ie poursuivnnt. los criteros sont pub lies et chacun pcut les 
consulter. 

293. Voir los observations contcnues dans A. SANDERS, «Prosecution Decisions and the Attorney-General's 
Guidelines», [1985] Crim. L.R. 4. 

294. Voir par exemple Prosecutioll Policy o/the C01l/mollweallh, Canberra, Australian Government Publishing 
Service, 1986. Voir en outre I'etude sur Ie systeme mis sur pied en 1986 aux Nouvelles-Galles du Sud, 
contenue dans NEW Soum WALES LAw REFoRM COMMISSION, Crimillal Procedure: Procedure/rom Charge 
to Trial: Specific Problems alld Proposals, Discussion Paper 14, vol. 2, Sydney, La Commission, 1987, 
pp. 540-541. I.e Director 0/ Public Prose.::~(jons pcut donner des lignes directrices aux procureurs de la 
Couronne en ce qui conceme I 'exercice de fonctions precises, mais pas Ii l'egard d'une affaire en particulier. 
Par ailleurs, les \ignes directrices doivent etre publiees dans Ie rapport annuel remis par Ie directeur. 

295. AMERICAN BAR AssOClATtON, op. cit., note 241, «The Prosecution FunctiOlH" p. 3.12. On trouvern un 
interessnnt commentaire sur les normes de I' ABA dans H.R. Uvn.l..ER, «The Virtuous Prosecutor in Quest of 
an Ethical Standard: Guidance from the ABA» (1973), 71 Mic". L. Rev. 1145, notnmment aux pp. 1152 n 
1157, plus prcciscment sur Ie problcme des poursuitcs engagecs malgre III probabiJite d'wt ncquittement et 
sur I 'appreciation par Ie poursuivnnt de In credibilite des temoins. 

296. Op. cit., note 24G, p. 128. 

297. Mezzo c. La Reille, [198611 R.C.S. 802, p. 837. La Cour supreme s'est penchee dans cettc affaire sur une 
preuveprima/acie dans Ie contexte d'un verdict impose. 
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donc la prise en consideration d'elements tels que la credibilite des temoins it charge et it 
decharge. II s'agit simplement de se demander si, dans l'absolu,la preuve est suffisante. 

Par ailleurs, la regIe des «cinquante et un pour cent», appliquee par certains titulaires 
de Ia charge de Director of Public Prosecutions en Angleterre, permet de tenir compte des 
chances que Ia preuve soit crue et de I'attitude escomptee du juge des faits298

• Axee sur la 
suffisance de la preuve, elle vise it determiner si Ia declaration de culpabilite est probable. 
Ce critere n'est cependant pas immuable. On pourra etre plus exigeant dans Ie cas ou 
I' acquittement at'rait des consequences particulierement defavorables; Iorsque, parexemple, 
I'echec d'une poursuite relative It une publication obscene risque d'entrainer une 
augmentation des ventes, it cause de Ia publicite entourant I'affaire. 

D'autres considerations peuvent au contraire militer en faveur de I'application d'un 
critere moins rigoureux. Les !ignes directrices de I 'American Bar Assocultion en matiere de 
poursuites renferment cet en once de principe : 

[TRADUCTION] 

Dans les affaires dont Ies faits constituent une menace serieuse pour Ia collectivite, Ie 
poursuivant ne devrait pas renoncer II intenter des poursuites paree que Ies ju~s ont eu 
tcndance II acquitter les personnes accusces de 1 'infraction crirninelle en question 9. 

La poursuite ne presente pas qu'un interet symbolique dans de tels cas; elle (TRADUCTION] 

«peut concrctement sensibiliser Ia collectivite au probleme et I'inciter it remCdier it la 
situation3OO». 

Lorsque les autorites engagent des poursuites dans de tels cas, c'est que I'interet public 
parait I'exiger. Mais Ie plus souvent, Ia prise en compte de ceIui-ci Ies invitera it conclure 
qu'it vaut mieux renoncer It poursuivre, bien que Ies chances d'obtenir une condan111ation 
soient excellentes. Citons encore une fois les lignes directrices de I'American Bar 
Association: 

[TRADUCTION] 

Le poursuivant n' est pas tenu de porter toutes Ies accusations que la preuve pourrait ctayer. 
II peut dans certaines circonstances, et pour des motifs serieux, confonnes II I' interet public, 
s'abstenir d'intenter des poursuites, alors meme qu'jJ existe une preuve suffisante pour 
entrainer une declaration de culpabilite30I

• 

298. EDWARDS,Op. cit., note 34, pp.415-416. 

299. Op. cit., note 241, p. 3.54. 

300. [d., p. 3.58. 

301. [d., p, 3.54. 
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II serait impossible d'(lIlumerer toutes Ies circonstances dans Ies~elles it peut s'averer 
opportun, au regard de I' interet public, de s' abstcnir de toute poursuite 2. Citons notammel1t 
Ies motifs ayant trait ala gravite de 1'infraction, it I' age du delinquant, etc. Par contre, on ne 
saurait nOlmalement tenir compte de Ia religion de ce dcmier, du groupe ethnique auquel it 
appartient ni d'autres caracteristiques de meme nature. 

b) Recommandations 

22. I.e procureur general devrait publier des Iignes directrices applicables a 
l'engagement des poursuites penaies. Ces lignes directrices enoncerahmt, en termes 
gene raux, les elements qui doivent ou ne doivent pas etre pris en consideration lorsqu'll 
s' agit de se prononcer sur P opportunite du dcclenchement de poursuites. 

23. Devraient notamment etre cnoncCs dans les Ugnes directrices les critcres 
suivants : (1) Lc poursuivant public estime-t-iJ qu'll existe des elements de preuve au 
vu desquels unjury equitable ayant re~m des directives appropriees pourrait declarer 
Ie suspect coupablc ? (2) Dans Paffirmative, In poursuite est-eUe dans une mesure 
raisonnable susceptible d'entrainer une declaration de culpabilite ? Le poursuivant 

302. On trOllve ti )n p. 3.54 des !ignes directrices de I' ABA tlIle lis(e des iilemenlS susceptibles d'ctre ptis ell 
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cOl1sidCration pour detenniner s'i1 est opportUII d'intenter des poursuites : 

[TRADUCTION) 
(j) les doutes raisonnnbles du poursuivnnt quant ti la culpabilite de l'acCllse; 
(ii) In gtavitii du prejudice cause par I'infractioll; 
(iii) Ie cnractere disproportiolllle de In peine susceptible d'ctre infligee et I'infraction OIl Ie 

delinquant en cause; 
(jv) les motifs qui ont pousse Ic plaignant II agir; 
(v) In rl:ticcncc de In victime n temoigner; 
(vi) Ie fait que la cooperation de I'accuse a facilite I'QITestation oula condamnation d'uutres 

pcrsollnes; 
(vii) la possibilite et III probabilite d'une poursuite dans un autre ressort. 

Mentionnons egnlemcnt, dullS In meme perspective, Ull document du ministere de III Justice des EtlllS-Unis, 
prepare par I' ancien At/ortley Genera I Edwatd H. LiM II I'intention des responsables de tOIlS les bureaux, 
divisions ct services du ministere, figurant II (1978), 24 Crim. L. Rep. 3001. Lc procurcur general cite les 
elements suivnnts : 

a) In gravite de I'infrnction; 
b) In niiccssite de prendre des mesures dissuafiives II I'egard d'infractions senlblnbles; 
c) la qua lite de la preuve du ministere public; 
d) la culpabilitii relative de la persolme II l'egard de I'infraction, ses antecedenlS et sa situation 

financiere; 
e) In peine probable en cas de condru1ll1alion; 
j) la possibilite de recourir Ii des procedures civiles ou ndministrntives au lieu d'intenter une 

poursu itc criminelle; 
g) la possibilite de poursuites dans un autre ressort; 
II} l'existence des ressourccs nccessaires sur Ie plan de la poursuite ct sur Ie plan judicinire. 

Le procureur general Levi a egalement precise que les considerations suivantes ne devraient pas etre prises 
en compte par Ie poursuivant : 

a) ]a race, I'origine ethnique, In religion, Ie sexe, I'affiliation politique, les activitiis ou les 
opinions du delinquant; 

b) I'opinion subjective du poursuivant au sujet du delinquant ou de la victime; 
c) les effets possibles de In decision sur la situntion pcrs9nnelle ou professiOlUlelle du 

poursuivant. 



aurait egalement l'obligation de tenir compte des clements suivants : (3) Des 
considerations liees a l'interct public rendent-elles la poursuite opportune malgrc les 
faibles chances d'une declaration de culpabilite ? (4) Des considerations humanitaires 
ou liees a l'interct public s'opposent-elles a l'engagement de poursuites malgre les 
chances rrusonnables d'une declaration de culpabilite ? (5) Les rcssources existantes 
justifient-elles l'inculpation ? 

Commentaire 

La publication des \ignes directrices favorise d' apres nous la transparence et I' obligation 
de rendrc compte dans Ie systeme de justice pen ale, dont I 'un des elements centraux consiste 
dans Ie pouvoir discretionnaire d'intenter des poursuites. Dans notre regime, c'est un agent 
de police qui prend Ia decision, mais apres avoir consulte un poursuivant public. Dans Ia 
mesure du possible, I 'exercice de ce pouvoir discretionnaire doit revetir un caract ere public; 
pour cela, il faut que les criteres appliques par Ie poursuivant soient connus de tous. 

La publicite presente de nombreux avantages. Los !ignes directrices faciliteront la tache 
des procureurs de la CourolUle, qui auront moins souvent a demander l'avis de leurs 
supcrieurs au sein du ministere. Elles seront particulierement utiles aux nouvelles recrues. 
Parallelement, les autorites du ministere seront vraisemblablement moins ten tees de 
s'inmliscer dans Ie travail quotidien des poursuivants qui muvrent sur Ie terrain. 

L'existence de !ignes directrices claires pemlettra d'autre part au public de com prendre 
plus aisement Ies raisons pour lesqueUes les autorites d6cident d 'intenterou de ne pas intenter 
de poursuites. Bien sur, ce n'est peut-etre pas tule grande consolation pour Ia personne 
inculpee d'une infraction de savoir qu'elle n'a pas ete traitee plus severement qu'autrui, 
mais iI est tout de meme preferable que Ie fondement de la decision ne demeure pas cache. 
Surtout, on verra clairement a la lumiere des !ignes directrices que celle-ci cst justifiable. 
Cela est particulierement important lorsque des personnes connues - des hommes ou des 
femmes politiques par exemple - sont impJiquees : elles ne devraient ni jouir d'un 
traitement de faveur ni faire I' objet d'une rigueur particuliere. Rien ne justifie en effet qu' on 
engage des poursuites contre des personnes en vue lorsqu'on ne I'aurait pas fait contre des 
citoyells ordinaires303

• L'existence de lignes directrices que chacun peut consulter garantit 
I'egalite de traitement et met Ie procureur general a I'abri des accusations de favoritisme. 

303. En 1978,Ie procureur general de l'Ontario, Roy McMurtry, a renoncC d intenterdes poursuites penales contre 
Francis Fox, Ie solliciteur gencral du Canada qui avait demissionnc lorsqu'on cut appris qu'i! avail imitc la 
signature du mari surun formulaire de consentement a I'avortement thllrapcutique. Le procureur general avait 
alors declare que I'engagement de poursuites aurait [TRADUCTION) «des conscquences d'wle gravite 
disproportionnee pour une pcrsonnejouissant d'une bonne rl'Putation, qui avait deja souffert grandement des 
suites de son geste. Cela tient UIJ.X circonstances de I'affaire elle·mcme et non au fait que M. Fox a assume 
une charge pubJique importante apres les faits en cause». En outre, [TRADUCTION) «i1 faut tenir conlpte de 
I'embarras et de I'angoisse qui pourraient Clre causes d des innocents, par rapport aux avantages que pourrait 
presenter l'engageJl1Cnt de poursuiles contre M. Fox ou contre la femme concemoo. Or scIon ce seul critcre, 
I'abstention presenle des avantages qui depassellt de bcaucoup ceux qui pourraienl decouler de poursuites»; 
Ontario, Assemblee legislative, Debats, pp. 51-52, 23 fevricr 1978. Bien qu'i1 soit inacceptable, a fait valoir 
M. McMurtry, qU'une pcrsonne en vue echappc d toute poursuile dans un cas aU tout citoyen ordinaire aurail 
etc traduit en justice, iI serail tout aussi inacceptable de poursuivre une pcrsonne en vue ulors que Ie citoycn 
ordinaire ne I'aurail pas etc. 
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Les !ignes directrices peuvent aussi avoir une valeur educative. Non seulement les 
procureurs, mais aussi les policiers et les simples citoyens pourront connaitre les elements 
qui sont pris en consideration par les autorites en cette matiere. Cela petlt inciter Ie public it 
modifier certaines attitudes, ou encore pemlettre aux citoyens de se prononcer sur Ie 
bien-fonde des criteres retenus. 

A notre sens, les Jignes directrices en question devraient etre redigees en temles 
generaux. En effet, on ne saurait y prevoir les circonstances de chaque affaire, variables it 
]' infini. En plus, il ne faudrait pas que des criminels asttlcieux puissent trouver Ie moyen 
d'exploiter des textes trop precis en s'arrangeant pour que leurs activites echappent de 
justesse aux criteres etablis. 

Nous proposons l'etablissement d'un cadre general it la lumiere duquel les faits 
partictlliers it chaque affaire devront etre examines. Tout d'abord, pour consei11er Ie 
declenchement de la poursuite, Ie poursuivant doit croire qu'il existe des preuves atl vu 
desquelles un jury ayant regu des directives appropriees pourrait declarer I' accuse coupable. 
Ce criterc est fonde sur la regle regissant Ie renvoi de l'inculpe en vue du proces apres 
l'enquete prelinlinaire et constitue it notre avis Ie point de depart correce04

• 

Il cst opportun en outre que Ie procureur apprecie jusqu' it un certain point la qualite de 
la preuve. C'est pourquoi Ie deuxicrne critere a trait it la nomle de preuve qui devrait etre 
exigee pour que l'inculpation so it recommandee. Nous avons tente de fonnuter une nomle 
qui se situerait entre Ie critcrc de la preuve primajacie et la regie des «cinquante et un pour 
cent». 

Le critere de Ia preuve prima Jacie nous pm'ait inadequat parce qu'il ne donne pas 
suffisamment de latitude pour la prise en compte de la crcdibilite des temoins. Le procureur 
de la Couronne peut etre au courant de faits en raison desquels it est tres peu probable que 
1'on ajoute foi it la deposition du principal temoin it charge (condanUlation anterieure pour 
parjure, fortes raisons de ne pas etre sincere); ou it peut simplement estimer qu'un ternoin 
est peu digne de foi. Or, il faut eviler d'encombrer Ie role des tribunau.x avec des poursuites 
que tout poursuivant eXperinlente estimerait vouees it I'echec, simpiement parce qu 'il existe 
des elements de preuve relatifs it chacun des elements constitutifs de l'infraction. Pourquoi 
ne pas tirer pard de l'experience des procurellrs de la Couronne, et leur demander de voir si 
les prcuvcs dont on dispose COllcretement sont suffisantes pour donner lieu it une declaration 
de culpabilite ? 

La regIe des «cinquante ot un pour cent» ne saurait ellenon plus etre adoptee tellequelle. 
Tout d'abord, elle suppose qu'il est possible de calculer mathematiquement les chances de 
voir la poursuite aboutir, ce qui n 'est pas realiste. Ensuite (et surtout), eBe risque de s'averer 
trap rigoureuse. Glanville Williams souligne que, dans Ie cas ou l'on retiendrait cette regie, 

304. Lc critcre applique pour decider s'i1 y 0 lieu de rcnvoyer I'occuse pour qu'il subisse son procCs 0 etc ctobli 
druls l'arrctHtats·Unisd'Amerique c. Shephard. [1977]2 R.C.S. 1067, p. 1080: «scIon qu'il existe ou non 
des clements de preuve au vu desquels un jury Cquitable, uyunt r~u des directives approprices. pourrait 
conclure U 10 culpabilite.» 
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certaines poursuites ne seront pas intentees meme si eUes devraient l'etre dans 1 'interet 
public, parce que les chances de condamnation ne sont pas tres grandes30S

• II donne cot 
exemple : dans les litiges entre policiers et prisonniers, les jurys tendent ii se mefier de la 
version donnee par ces derniers et hesitent ii faire condamner des representants de l' ordre. 
Or, les poursuivants sont au courant de ce fait, de sorte que [TRADUCTION] «des policiers 
corrompus et violents ne sont pas traduits en justice alors que des citoyens ordinaires Ie 
seraient306». 

Le meme raisonnement sous-tend Ie principe exprime dans les normes de l'Americall 
Bar Association: lorsqu'il existe une menace serieuse contre la collectivite, Ie poursuivant 
ne devrait pas renoncer ii la poursuite parce que les jurys ont tendance ii acquitter les 
personnes accusCes de l'infraction en cause. 

Nous avons done voulu etablir un critere qui ne presente pas les inconvenients de la 
regIe des «cinquante et un pour cen!». C'est pourquoi les !ignes directrices exigent au depart 
que la poursuite soit «dans une mesure raisonnable» susceptible d 'entrainer une declaration 
de culpabilite. Par ailleurs, il faut pemlettre expressement 1 'introduction d'tlllO poursuite 
meme si la condamnation n'est pas raisonnablement probable, lorsque cela s'impose pour 
des motifs ressortissant a I'interet public. Pourront ainsi etre portees des accusations dans 
des cas sembi abies a ceux qui ont ete evoques, ou des raisons essentiellement etrang~res au 
droit rendent la declaration de culpabilite peu probable. 

Lorsque la poursuite presente des chances raisonnables de succes, Ie poursuivant doit 
se demander s'it ne serait pas malgre tout preferable, au regard de l'interet public, de 
s' abstenir de 1 'intenter. De nombreuses raisons peuvent appeler Wle reponse affirnlative, au 
rang desqueUes on peut citer les suivantes : 

1. les consequences pour l' accuse ou pour une autre personne concemee par les 
procedures sont netlement disproportionnees par rapport aux avantages que 
presenterait l'engagement d'une poursuite ou par rapport au prejudice cause par 
I' aCCUSe

307
; 

2. la poursuite est intentee pour un motif inavouable; 

305. G. Wn.UAMS, .,Letting off the Guilty and Prosecuting the Innocent», [1985J Crim. L.R. 115. 

306. [d .• p. 116. 

307. De nombreux avocats de la defense ont souligne que I' importance de ce critere n 'a cesse de dec1iner au cours 
des demieres nnnees, en pnrticulier parce que dcpuis 1972, 10 liberation inconditionnelle et sous condition est 
possible. II est par consequent rare, fait-on valoir, que les resultats d'un verdict de culpabilite soient tellement 
importants et tellement disproportionnes par rapport au prejudice cause par I'infraction que, pour cette soule 
raison, Ie relrait des nccusations serait opportun. Lcs poursuivants disent souvent que I 'accuse pout toujours 
obtcnir Wle absolution, les consequences de la condnmnation sur Ie plan de la carriere, de I'avnncemellt, de 
la vie familiale etant alors Ires reduites. On pout toutefois imaginer des cns ou la possibilite d'Obtellir une 
absolution ne sernit pas suffisante. Ainsi, lorsque I'accuse se voil imputer une infraction soxuelle 
habituellement associlic II I'homosexunlite ct qu'i1 s'agit d'un homme marie, respcctc dans son milieu et 
auquelnul ne prctait de telles tendnnces, I'inculpation en soi risque d'nvoir des conseqUellCeS devastatrices. 
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3. l'infraction revet un caractere (}ssentiellement prive et la victime ne souhaite pas 
qU"une poursuite soit intentee308

; 

4. I 'enquete a donne lieu a I 'utilisation de procedes qui decollsiderent I' administration 
de la justice; 

5. I'arret des procooures s'impose pour des raisons tenant a In compassion au a In 
clemence; 

6. Ia poursuite est perimee309
; 

7. Ie delinquant est tres age ou tres jeune; 

8. vu l'elat mental de I'accuse, il semble opportun derecourir a d'autres solutions310
; 

9. l'accuse a coopere avec les autorites311
; 

lO.la 10i est desuete et it s'avere impossible de l'appliquer d'une maniere equitable; 

308. l.c probleme des 4<differends de nature privee» suscite de serieuses difficultes. LOI'sque Ie plaignant souhaite 
le rctrait des accusations, Ie poursuivant public accCdera nOl1Tllllement a sa dcmande, s'i1 cSlime que cCllc-ci 
n 'est pas due iI des pressions indues. On a cependantetabli r&:cmment dans certaines provinces des directives 
destmecs il enlever au poursuivant locol ce pouvoir discrlitionnaire dans certams cas, notammcnt crux de 
violence au sein de In fwnille.l.c contcnu d'une telle Iigne directrice a ete devoile a l'ocCllsion d'Wle affuire 
recente, R. c. Moore (1986), 30 C.C.C. (3d) 328, p. 330 (Cour terr. 1'.N.-O.), In victime ayant refuse de 
tcmoigner contre I'accuse, son conjomt de fait. En voici In teneur : [TRADUCllON] «Toute plainte concemant 
des voies de fait commises sur Ie conjomt doit fnire I'objet d'une enqucte immediate et complete, des 
accusations devant etre portees en vue d'une poursuite judiciaire meme lorsque la victime ne souhuite pus 
que son conjomt soit traduit L'11 justice. [ ••. J La presente directive vise l'engllgement systcmatique de 
poursuites duns les cas de voies de fait commises contre Ie conjomt lorsque III preuve Ie justifie». En 
!'occurrence, Ie juge de premicre instance avail signale que cette politique avait eu pour de nombreuses 
pcrsonnes des effc!.s [TRADUCTION] «scnsiblement nefastes» : par exclllple, certaines victimes souhaitent 
simplernent au fond que la situation change ct hesiteront alors a appeler la police, suchant que des accusations 
seront alors mcvitablement portees. 

309. Dcpuis I'enlree en vigueur de I'article 7 et de l'alillCn llb) de Ia Charte, cel element ne fait pas simplemcnt 
I'objctd'un pouvoir discrCtiolll1aire. En effet, les garnnties relatives a lajusticefondamentale et au droit d'ctre 
juge dllns un dClai rBisonnnble pourront cntrainer Ie rejet de poursuites mtentees tres tardivelllent. 

310. Devant I'etat msatisfaisnnt des rcgles de droit penal actuellement applicables aux personnes qui, atteintes de 
troubles mentnux, ont commis une mfraction grave, les poursuivants soot cnclins a soustraire ces personnes 
au systemejudicinire penal pourqu'elles soient prises en charge par Ie systeme des soms de sante. 

311. S'i1 est gCnCralernent recolll1u que III police et les poursuivllnts publics fnvorisent In clemence a l'egnrd des 
pcrsoones qui collabOl'ent aux enquctes policicrcs, GROSMAN a constnte une umbivalence manifeste chez les 
poursuivants aupres desquels iI a fait une etude consacroo au relrait des accusations portoos contre des 
mdicateurll. Plusieurs poursuivants se seraient exprimcs cn ces termes : [TRADUCOCN] «.Ie n'umle pas voir 
une canaille aeheler son immunitc parce qu'ellc cOlll1llit d'autres canailles et peut Ie.~ faire coffrer arin de 
sauVei' sa propre peau>~ ou [TRADucooN!4<Plus OIl jnsiste pour quejc retire les accusations, plus je veux y 
donner suite. Si In police veu! proteger un indicateur, elle ne devrait pus I'mculper.» B.A. GROSMAN, The 
Prosecutor: an /lIIJuiry into the Exercice o/Discretion, Toronto, University of TOI'onto Press, 1969, p. 39. 
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11. une declaration de culpabilite aurait des consequences graves sur Ie plan de 
I 'administration de la justice ou celui de I' interet pUblic312

; 

12. la tenue d'un proces aurait des erfets prejudiciables pour la collectivite locale313 ou 
pour des personnes innocentes314

; 

13. seule une peine symboJique sera vraisemblablement infligee3l5. 

Finalemenl, Ie poursuivant doit se demander si les ressources disponihles justifient Ie 
declenchement de poursuites. Ce crihke ne peut etre enonce d'une maniere tres precise; mais 
il s'agit d'une part de tenircomple des au Ires elements et, d'autre pati, de detemliner s'il est 
possible d'ohtenir les ressources necessaires a l'obtention d'une declaration de culpabilite 
et s'i1 est opportun de les affecter a I'affaire. Chose certaine, toule poursuite enlraine des 
couts. Mais 16rsqu'elle s'avere tres dispendieuse el que la peine infligee sera 
vraisemblablement symbolique, on poul1'ajuger preferable de ne pas porter d'accusutions. 
II va de soi que la complexite des operations faites par I'accuse ne saurait lui conferer 
l'immunite de poursuites, simplement parce que, datlS la pratique, les procedures 
s'avereraient complexes et cOliteuses. Dans certains cas, iI y aura lieu de renoncer a 
I'inculpation, ou encore de porter des accusations wliquement contre certaines personnes. 
Comme Ie faisait observer en Grande-Bretagneun titulaire de la charge de Director of Public 
Prosecutions, [TRADUcrION] «L'interet public n'exige necessairement pas que I'on 
poursuive tout Ie ment! fretin implique dans une infraction; I'important, c'est que Ie gros 
gibier soit traduit en justice316». 

3,12. On cile sou vent a titre d' exemple Ie cns ou une pcrsonne a mend d son propre proces et a etc de ce fait acquiwie. 
Si elle do it etre aCl~usec de parjure puis dcclareecoupable a pres avoir rcpetc pour I' essentiella version donnee 
nntcricurement, Ie verdict d'acquittement initiul risque d'etre remis en question. Voir les observations du 
DirectorojPuhllc Prosecutions citees oons EDWARDS, op. cit., note 34, p. 425. 

313. EDWARDS,Op. cit., note 34, p. 427, cvoque l'aUnire de I'cmeute de Bristol, dans laqueHe on avait decide de 
ne pas tcnir un nOUVllau proccs d cause des tCIIsions raciales que cela aurait risque de susciter dans la ville. 

314. Ainsi, dans I'affaire Fruncis Fox Ie procureur genernl avait tenu les propos suivants d la Chambre: 
[TRADUCTION] «Au sujet des personnes melees d cette affaire,je soulignerai que la tragedie qu'eHes vivent 
doit cgnlement etre prise en consideration. Le mari de la femme, pcut-etre la personne la plus durement frappee 
en I'occurrence, a demnndc qU'uucune poursuite penale ne soil intentce contre M. Fox. Cette demunde ne 
snurait etre CC8rtec d la legere. cela va sans dire. [ •.. ] Le fait de reveler I'identite de Ia fernnle [penoont Ie 
proces, si des accusations ctaient portees) causerait un prejudice irreparable d toutes les persOlUles directement 
touchees. II faut tenir compte de I'embarras et de I'angoisse qui pourraient eire causes a des i1Uloccnts. par 
rapport alLX avantagcs que pourrait presenter I' engagement de poursuites contre M. Fox ou contre Ia fenunc 
concemcc»; Ontario. Assemblee legislative. D6hats.loc. cit., note 303, p. 52. 

315. Sir Hartlcy Shawcross a preselltc la chose ainsi : [TRADUc:nON] cdl n'est pas toujours conforrne a l'interet 
public de recourir a tOIlS Ics mccanismes du processus penal lorsque, au bout du compte, soit a cause de 
cireonstallces attenuantes, soit parce que I'accuse a deja ete puni, seule une peine symboJique sera 
vraiscmblablement infligec» (cite par Ic procurcur general de l'Ontnrio oons Ie discours prononce a 
I' Assemblee legislative au sujct de I'affairc Francis Fox.loc. cit., note 303, p. 51). 

316. Citation tiree de EDWARDS. op. cit., note 34. p. 426. 
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D. Le droit de regard du poursuivant quant a 1a juridiction 

1. Le choix du mode de proces par I' accuse 

a) La situation actuelle 

La personne inculpee d'un acte criminel a generalement Ie droit de choisir d'etre jugee 
par un juge et un jury au par UI1 juge sans jury317. Elle peut habituellement revenir sur sa 
decision, quoique dans certains cas Ie consentement du procureur general soit requis318

• 

Une fois que I'accuse a exerce son choix, il reste parfois a decider devant queUe 
juridiction superieure Ie proces sera instruit. En Ontario, par exemple, les proces sans jury 
peuvent se tenir soit devant la Cour de district/ soit devrult la Cour supreme. La decision 
releve a I'heure actuelle du ministere public. 

b) Recommruldation 

24. Lorsque, Paccuse ayant choisi Ie mode du procCs, il faut determiner devant 
queUe juridiction aura lieu celui-ci, la decision dcvrait continuer Ii relever du 
poursuivant public. 

Commentaire 

On a pu se demrulder si Ie choix de subir son proces devrult telle ou telle juddiction 
stipcdeure est un droit fondamental de I' accuse; la Cour supreme a repondu par la neglltive319. 
Le ministere public peut facilement obtenir des renseignements sur les ressources judiciaires 
et il est en mesure de repartir les causes de la fagon la plus efficace possible. Les persOlUles 
que nous avons consultees ne nous ont signale aucun cas au la Couronne aurait abuse de ce 
pouvoir; et nul n'a l'impression que des differences pourraient exister dans la qualite de la 
justice rendue par les differentes juridictions superieures320. 

Compte tenu de I' existence de plusieurs niveaux de juridiction, aucune refotme ne parai! 
llecessaire pour I'instant en cette matiere. L'unification de la juridiction criminelle reglerait 
cependant tout probleme susceptible de se poser321. 

317. Lcs personnes accusees de certaines infractions d'une grnvite relativement mineure sont tellues en vcrtu de 
I'artlcle 553 du Code criminel d'ctre jugecs par un juge d'une cour provinciale. Celles qui sont inculpces 
d'infractions Ires graves, de mcurtre par excmple, doivent suivant I'article 469 subir leur proces devan! un 
juge d 'une cour superieure. 

318. Voir les articles 561 et 562 du Code crimillel. 

319. Szpyt c. La Reine. [1981]1 R.C.S. 248. 

320. Signa Ions toutcfois que sur la question dc 18 competencc relativc des diverses juridictiolls sUpCrieures, du 
mains en Ontario, Ic point de vuc contrnirc est cxprirne dans Ie Rapport de I'enqllc/c sur le!onctionncmcnt 
des tribUfu/Ux de rOn/ario, Toronto, Imprimeur de In Reine pour l'Ontario, 1987, p. 86 (Ie rupport Zuber). 

321. CRD, Pour unc cour criminelle unifiec, Documcnt de travail nO 59, Ottawa, La Commission, 1989. 
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2. L'article 568 du Code criminel 

a) La situation actuelle 

L'article 568 du Code crimblel pennet au procureur general d'exiger personnellement 
Ia tenue d 'un proces devant jury, en depit du choix exerce par I 'accuse, pour les infractions 
punissables par une peine d'emprisonnement de plus de cinq ans, L'enquele preliminaire 
cst de rigueur dans de tels cas. Attaquee devant les tribunaux comme non confonne a la 
Charte, cette disposition a ete jugee constitutionnelle322

• 

On nous a infomles que ce pouvoir est h-es rarement invoque. Certains estiment qu'it 
devrait eIre aboli purement et simplement; mais selon la majorite des personnes consultees, 
son existence pourrait s' avercr utile dans des circonstances exccptionnelles. Si un juge ou 
un haut fonctionnaire, par exemple, etait inculpe d'une infraction grave, I'interet public 
pourrait exiger que Ie proces ait lieu dcvant un juge et un jury, plutot que devant un juge 
seul. On eliminerait ainsi toute eventuelle apparence de partialite. 

b) Rccommandation 

25. Lorsque Ie crime l'eprochC cst punissable par une peine d'emprisonnement 
de plus de deux ans, Ie procureur general devrait pouvoir eAiger personnellement, 
independamment du choix exerce par I' accuse, que celui-ci subisse son proces devant 
un tribunal compose d' un j uge et d' unj ury. Dans ce cas, une enqucte preliminaire sera 
tenue si cela n'a pas deja etc fait. 

Commentaire 

Nous avons decide de rccommander Ie maintien de ce pouvoir confere au procureur 
general. La seule modification proposee consiste a Ie rendre applicable aux infractions 
punissables par une peine de plus de deux ans d'emprisonnement; cela, en confomlite avec 
la classification des infractions preconisee par la Commission323

• 

I1nous parait opportun que ce pouvoir continue a devoir etre exerce par Ie procureur 
general lui-meme. COl1101e nous Ie soulignions dans 1e document de travail intitule Les 

322. Re lianneson and 11,e Queen, precite, note 255. 

323. A premiere vue, on pourrait voir 111 un elargissement du pouvoir du procurcur general. Mais si I'article 568 
nes'applique officiellcment qu'aux infractions punissables par une peine d'emprisonncment de plus de cinq 
ans, Ie procurcur general pcut en realite forcer tout accuse, pcu importe I'inculpation, Ii etre juge par WI juge 
et un jury. Lc procureur general a en effet Ie pouvoir, en vertu de I'article 577 du Code, de rccourir d 
I'inculpation directe dans toute poursuite avnnt I'enqucte preliminnire. Or, suivant Ie pnrngraphe 565(2) du 
Code, I 'accuse sera nlors repute nvoir choisi un proces devant juge et jury. 1I a nlors Ie droit de modifier ce 
choix ct d' opter pour un proccs sans jury, mnis uniquemcnt si Ie poursuivant y consent. 
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poursuites pena/es: respoflsabilite poWique oujudiciaire324
, Ie fait d'exiger que certailles 

decisions soient prises personnellement par Ie procureur general favorise la moderatioll et 
garantit que Ie recours Ii des procedures exceptionnel1es demeure chose rare. En outre, it 
parait raisonnable de substituer ainsi la responsabilit6 politique au controle jt.1diciaire. 
Comme ce pouvoir ne devrait etre exerce que dans des cas tres particuliers, iI semble irtdique 
d'exiger qu'ille soit obligatoirement par Ie procureur general en personne. 

3. L'article 473 du Code crimillel 

a) La situation actuelle 

Selon I'article 469 du Code cninzile/, certaines infractions rel«~vent excltJsivemel1t des 
«cours superieures de juridiction criminetle». Cette disposition a notamment pour effet 
d'empecher l'accuse de choisir en vertu de l'article 536 d'etre juge par un juge sans jury. 
La personne inculpee d'une de ces infractions peut neanmoins demarlder, suivant 
I 'article 473, d 'eIre jugee sans jury par un juge d 'une juridiction criminelle superieure, mais 
Ie consentement du procureur general est alors necessaire. 

Avant certaines modifications recentes, I'article 473 du Code s'appJiquait uniquement 
en Alberta et nul consentement n'etait requis. Le legislateur avait voulu a I'origine regler 
un probleme bien precis: au X1Xe sieele, ce n'etait pas une mince tache de fonner Ull jury 
de douze personnes dans les regions eloignees des Territoires du Nord-Ouest; I' Alberta a 
donc tenu au mairttien de cette regie au moment de son adhesion a Ia federation 
canadienne325

• Quand I 'application de la disposition en question a ete etendue it I'ensemble 
du pays, Ie legislatcur a decide de subordonner l'exercice de ce droit au consentement du 
procureur general. 

D' apres la juri~dence, la possibilite de choisir Ie mode du proces est un avant age en 
faveur de I' accuse32 

• On ne sait pas au juste pourquoi cet avantage a ete limite par I' exigence 
du consentement. Mais I' Alberta elanl la settle province ou I' article s' appHquait auparavant, 
on pourrait faire valoir que seuls les accuses de cette province ont vu leur situation devenlr 
moins favorable. 

Le seul argument susceptible d'etre invoque a I'appui du consentement exige a 
I'article 473 ticnt a ce que ce.~ui-ci paratt empecher les accuses de choisir Ie juge qui leur 
cOl1vient. Dans certaines provinces, les proces sans jury et les proces devant jury ant lieu 
devant des juridictiol1s differentes. L'accuse inculpe d'Wle infraction vi sec Ii I'article 469 
qui renonce au proces devant juge et jury y sera done juge devant 1a juri diction qui entend 
normalement les proces avec jury, mais par un juge seu!. II s'eosuit concretement que 
l'existence d':.n droit absolu de renoncer au proces devant jury daos Ie cas des infractions 

324. Op. dl .. nole 111. 

325. On trouvero I'historique de cette disposition dansR. c.1'urpin (1987). 60 C.R. (3d) 63. pp. 7l-72 (C.A. Ont.). 
confinne par [1989]1 R.C.S. 1296. 

326. [d. (C.A. Ont.). pp. 73-74. 
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imumerees a I'article 469 permettrait a I'accuse d'obtenir un proces sans jury qui n'aurait 
pas lieu devant Iajuridiction ou sont normalement instruits ces proces. 

Cet argtlment ne nous parait pas convaincant.. D' apres nous, en fait, la personne inculpee 
d'une infraction mentiOlmee a l'article 469 est moins en mesure que les autres accuses de 
«choisir sonjuge», puisque Ie proces a obligatoirement lieu devant unejuridiction criminelle 
superieure. 

b) Recommandation 

26. II y aurait lieu de supprimer Ies exceptions etablies aux articles 469 et 47.3 du 
Code crimillcl, en vertu desqueUes, respectivement, certaines infractions relevent 
exclusivement des «cours su pcrieures de juridiction criminelle» et Ia personne incuIpce 
de ces infractions a Ie droit de renoncer au proces devantjury. 

Commentaire 

Nous ne voyons pas pour quelIe raison I' accuse qui soub\te renoncer au proces devant 
juge et jury devrait etre tenu d' obtenir pour cela Ie consentement du procureur general dans 
Ie cas des infractions visees a I' article 469. Car pour tout autre acte criminel iI a Ie choix 
entre un proces devant juge et jury et lU1 proces devant juge seu!. Le fait de supprimer 
I 'exie;ence du consenlement a I'article 473 ne donne donc aucun avantage particulier a Ia 
personne inculpee d 'une infraction enumeree a I' article 469 : eUe peut alors decider de subir 
ou non son proces devant un jury. 

Les arguments qui plaident contre Ie consentement obligatoire prevu a I'article 473 
prendront une force encore plus grande dans un systeme de juridiction criminelle unique, 
com me celui dont la Conunission a propose I' instauration327

• Car dans un tel systeme, toutes 
les affaires criminelles releveront de Ia meme juridiction; Ia decision relative au jury ne sera 
donc pas fonction de la cour devant laquelle I' accuse sera juge. 

Si l' on veut pemlettre a l' accuse de choisir entre Ie proces devan! jury et Ie proces sans 
jury, peu importe I'infraction, il existe cependant une solution plus elegante que celIe qui 
consiste a supprimer a I'article 473 I'exigence du consentement. Car au fond Ia difficuIte 
lient au fait que I'article 469 du Code criminel, en faisant echapper certaines infractions a 
la c:ompetence des «cours de juridiction crimi neUe», emp&he I' accuse de choisir au depart 
d' etre juge par un juge seul, alors qu' il peut Ie faire dans Ie cas de tout autre acte crimine!. 

Si l'on modifiait I'article 473 pour qur,! Ie consentement du procureur general ne soit 
plus requis, tout accuse pourrait choisir d' etre juge devant un jury ou non, peu importe I' acte 
criminel qui lui est reproche. Mais dans les provinces ou il n'existe pas de juridiction 
criminelle unifiee, cette solution creerait une anomalie. La personne inculpee d'une 
infraction non enumeree a l'article 469 et qui ne souhaite pas subir son proces devant un 

327. Pour ulle e011r erimmelle ulI{jiee, op. cit., note 321. 
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jury serait justiciable de Ia juridiction qui en tend Ies proces sans jury. Mills celle qui est 
inculpee d'une infraction vi see a cet article et qui prefere un proces sa.ns jury serait 
neanmoins jugee devant la juridiction oit 001 nonnalement lieu les proces devant jury, mais 
par un juge seul. Or, on ne voit pas tres bien quel avantage decoule de cette situation. 

Dans la mesure ou Ie but consiste a faire en sorte que Ies deux accuses se trouvent da1tii 
la meme position, il notis semble que la solution la plus simple et la plus directe consiste a 
abolir les exceptions etablies a I' article 469, qui ont rendu necessaire l'etablissement d'une 
disposition pemlettant a I' accuse de demander Wl proces sans jury dans Ie cas des infractions 
eo qticstion. De cette fagon Ies juridictions criminelles seront competentes relativement a 
tout acte criminel, de sorte que I' accuse pourra dans tous les cas choisir d' etre juge par un 
juge seul. Ces exceptions abolies, I' article 473 perdra toute utilite. 

Pour justifier Ia competence exclusive conferee auxjuridictiol1s crinlinelles superieures 
a I' egard de certaines infractions, on fait generalement valoir que ce11es-ci revetent une te11e 
gravite que Ie proces devant jury s'impose, non seulement pour la protection de l'accuse, 
mais aussi dans l'interet public. L' argument n' est certes pas denue de tout fondement. Mais 
il ne s'ensuit pas, seIon nous, que Ies infractions enumerees a l'articIe 469 doivent 
systematiquement etre jugees par un jury. Nous avons recommande que Ie procureur general 
conserve Ie pouvoir d'exiger, en veIiu de I'article 568 du Code criminel, un proces devant 
jury. L' exercice de ce pouvoir protegera I' interet pu blic tout aussi bien que les disposi lions 
de I'article 469, mais la decision pourra etre prise au regard des faits de chaque affaire. 

Dans Ie document de travail intituU~ La classification des infractions, la Commission 
avait recommand6 Ie maintien de Ia distinction etablie a I' article 469328

, tout en envisageant 
la possibilite de supprimer a l'article 473 la disposition concemant Ie consentement 
obligatoire du poursuivant. Pour les raisons qui viennent d'etre exposees, eUe conciut 
maintenant que ce consentement ne devrait pas etre requis; elle estime aussi que Ia fagon la 
plus simple et Ia plus efficace de parvenir a ce result at consiste a eliminer les exceptions 
prevues a I'article 469. C'est pourquoi eUe revient sur la recommandation contenue dans Ie 
document de travail n° 54. 

E. L'inculpation directe 

1. Observations de nature generale 

a) La situation actuelle 

L' accuse que Ia Ioi autorise a choisir Ie mode du proces et qui decide de ne pas etre juge 
par une cour provinciale a nomlalement droit a une enquete preliminaire. Celle-ci pemlet 
avant tout de deceler avant l'etape du proces les poursuites qui sont mal fondees. Mais elle 

328. Op. cit .. note 256, reconunandation 21. Les articles 469 et 473 du Code criminel pormient alors les nwneros 
427 ct430. 
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a egalement d'autres fonctions, dont celIe de donner a l'accuse I'occasion de connaitre Ia 
preuve de Ia Couronne. 

L'article 577 du Code cninillel confere toutefois au procureur general Ie droit de 
proceder par inculpation directe (preferred indictment), soit Iorsqu'il n'y a pas encore eu 
d'enquete preliminaire, soit Iorsqu'il y en a eu une et que I'accuse a ete libere par Ia suite. 
Dans Ie second cas, I' epreuve de I' enquete preliminaire perd tout interet du point de vue de 
I'accuse et de l'administration de Ia justice; dans Ie premier, l' accuse est en outre prive de 
Ia communication de 1a preuve. 

Cette procedure n' est pas frequemment utilisee, mais eUe n' en demeure pas moins une 
menace serieuse. Un poursuivallt I'a decrite en ces termes : 

Peu d' annes dans I' arsenal de Ia poursuite inspirent plus decraintes que l'inculpation direcle. 
Elle prive Ie prevenu du choix relatif au mode de son proces. [ ... ] Ce qui est plus significatif 
encore, dans un grand nombre de cas, I'affaire est jugee imm&iiatement sans l'avantage 
d'une enquilte preliminaire et de Ia «decouverte» de Ia preuve du ministere public qU'elle 
comporte. Par consequent, les avantages technique [sic] pour Ia poursuite sont tristement 
evidents. Comme un avocat de Ia defense I' a exprime : «Chaque fois que je pose une question 
devant Ie jury sur une inculpation directe, je me baisse instinctivement!» Bien d'autres 
questions dont Ies reponses sont inconnues a Ia defense ne sont jamais eclaircies329. 

Avant l'entree en vigueur de Ia Charte, Ies tribunaux s'cntendaient a toutes fins utiles 
pour reco~~~!l!tre que la de!}!s!:0n e.e procfuter par inculpation directe echappe a tout controle 
judidaIre'Ju. Depuis, ce pouvoir a fait I' objet de plusic~lrs contestations, pas tres fructueuses. 
On ajuge que l'enquete pnflliminaire, si elle presente un itJ~?ret certain pour I'accuse, n'est 
pas Wle condition essentielle pour qu'it subisse un proces en cOflfomlite avec Ies principes 
de justice fondamentale, pourvu qu' it existe d' autres mecanismes de @mmunication de la 
preuve33

!. 

Les decisions du pouvoir executif peuvent toutefois etre atta~uees lorsqu c11~s 
entrainent une veritable atteinte aux droits garantis par Ia Charte33 

• Ce principe est 
applicable Iorsque Ie procureur general opte pour I' inculpation directe, a condition que cette 

329. B. MACFARLANE et J. WEBSTER, «L'inculpation dircctc», dans V. DEL BUONO (dir.), Procedure pel/ale au 
Canada, Montreal, Wilson ct Laflcur, 1983, p. 371. 

330. Re Saikaly and 11le Queen (1979),48 C.C.C. (2d) 192 (C.A. Ont.); Morgenlalerc. La Reine, [1976]1 R.C.S. 
616, semblc confinller Ie jugement de premiere instance publie a [1973] C.S. 824. Voir toutefoisR. c. Lynch 
and D'Aoust (1977),36 C.C.C. (2d) 340 (H.C. Ont.), ou lejuge a conclu que les circoostances ayant entoure 
I'inculpation directe semblaicnt constitucr un abus de ]a procooure du tribunal. n a en fait suspendu 
I' inculpation jusqu' d ce que I' accuse ait j' occasion, dans une procedur(l appnrentee Ii l' enquete preliminaire, 
de voir ]a preuve en raison de laquclle Ie procureur general avait decide. malgre la liberation, de proceder ii 
!'inculpation directe. 

331. Re Regina alld Arviv. precite, note lOS, ct R. c. Ertel (1987), 35 C.C.C. (3d) 398 (C.A. Onl.). Voir aussi 
Desbiel/S c. Procureur Gelleral du Quebec, [1986] R.J.Q. 2488 (C.S.). 

332. Operalioll Dismanlle Inc. c. La Reine, precite, note 90. Voir les observations sur cette question SOlIS la rubrique 
«Le procureur general et les tribunaux», supra, p. 24. 
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decision, d' apres les faits de l' affaire, viole des garanties constitutionnelles. Conmle Ie faisait 
observer la Cour d'appei de l'Ontario dans une affaire recente, 

[TRADUCfION} 

Le pouvoir confere au procureur general quant ill'inculpation directe s'accorde avec les 
principes de justice fondamentale et s'inscrit dans la vaste gamme de pouvoirs 
discretionnaires dont les hauts responsables de l'applical.ion de la loi doivent etre investis 
pour etre en mcsure de s' acquitter cfficacemeot de leurs importaotcs obligations 
constitutionnelles. Dans l'excrcice de ces pouvoirs discretionnaires, Ie procurcur general 
rend compte au Parlement ou ill'assemblt~e legislative et ses decisions sont sujettes au 
contr61e de la juridiction competente si eUes portent atteinte il un droit constitutioonellement 
protege333

• 

b) Recommandations 

27. II Y aurait lieu de laisser au procureur general Ie pouvoir de recourir it 
l'inculpation directe. 

28. Le juge devrait avoir Ie pouvoir d'ordormer l'arrct des procedures lorsqu'i1 
a ete demontre que I'inculpation directe constituc un abus de procedure. 

Commentaire 

Nous admettons qu' it est opportun de laisser au procureur generalla facuHe de recourir 
it I'inculpation directe dans certaines circonstances. Nous souscrivons aussi it I 'argument 
suivant lequel ce pouvoir peut tres bien s'inscrire dans un systeme tout it fait confonne aux 
regles de justice fondamentale. 

II ne faudrait pas conclure pour autant que Ies regles regissant it l'heure actuelle 
I'inculpation directe resistent it toute critique. Comme nous I'avons vu,l'inculpation directe 
peut elre utilisee it deux etapes : avant I' enquete preliminaire et apres Ia liberation ordonnee 
it I' issue d 'une enquete prelimil1aire. Nous etudierons successivement ces deux eventualites. 

II faut par aiIleurs veiller it ce que Ie procureur general ait it rendre compte devant Ie 
tribunal de tout abus de pouvoir en cette matiere. C'est pourquoi nous recommandons que, 
dans les rares cas OU l'inculpation directe est abusive, Ie tribunal soit habilite it remedier it 
la situation334

• L' ordonnance visant it mettre fin aux procedures remplirait la meme fonction 
que, it !'heure actuelle, I'arret des procedures ordonne par Ie tribunal335

• 

333. R. c. Ertel, pnkite. note 331, p. 415. Voir aussi Re Regina and Arviv, precile. note lOS, R. c. Moore (1986), 
26 C.C.C. (3d) 474 (C.A. Man.) cl Desbiens c. Procureur General du Quebec. prcciu~. nOle 331. 

334. C'cst uniqucment dans des circonstances exceptionnelles que l'exercicc de ce pouvoir discretionnaire 
6quivaudra d un abus de procedure: voir R. c. Jewitt. precite. note 118. 

335. Nous complons rccommander I' etablissement de cctte ordonnance dans un document de travail d paraitre sur 
les recours en matiere penale. 
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La Commission a reconmlande, dans Ie document de travail intitule La classification 
des z'njractioJls336

, que soit abolie la distinction entre les actes criminels et les infractions 
punissables Rar procCclure sommaire. Dans une autre publication, Le document 
d'blCulpation 7, elle proposait de substituer a la «denonciation» et a I'«acte d'accusation» 
un seul et meme document, tandis que dans Ie document ayant pour titre POllr une cou,. 
crimillelle llllifiee338

, elle a recomnllU1de I' instauration d 'une juridiction criminelle unique 
qui connaitrait de toutes les poursuites. Ces recommandations, dont la mise en reuvre aurait 
une incidence sur les rogles actuelles toucltant I' enquete prel im inaire et I' inculpation directe, 
conservent toute leur pertinence. Mais lorsqu'il est question d'inculpation directe dans Ie 
present document, nous employons la tenninologie actuelle et traitons des rogles existantes; 
les propositions ici contenues sont faites sans egard au sort des recommandations anterieures 
de la Commission. 

2. L' inculpation directe sans enquete pn§liminaire anterieure 

a) La situation actuelle 

De nombreuses raisons ont ete invoquees pour justifier I'inculpation directe avant la 
tenue d'une enquete preliminaire, PUll1li lesquelles on peut cit~r les suivantes : 

1. vu la notoriete de I'affaire, il est essentiel que Ie procos se tienne SUllS tarder339
; 

2. I 'affaire est longue et complexe, et conceme de nombreux accuses340
; 

3. I'accuse entend perturber Ie deroulement de I'enquete preliminaire; 

4. iI Y a lieu de craindre pour la securite des temoins a charge ou d'autres personnes 
concemees, et il importe que I 'affaire soit reglee rapidement; 

5. il faut instruire I'affaire Ie plus tot possible pour preserver l'integrite de ]a preuve 
du ministore pUblic341

; 

336. Op. cit., note 256. 

337 .. Op. cit., note 285. 

338. Op. cit., note 321. 

339. On trouvera des exemples dans R. c. Parrot (1979),51 C.C.C. (2d) 539 (C.A. Ont.) (proces du president du 
syndicat des postiers, accuse d'ovoir dcsob6i U une loi f6derole visont a mettre fin a une greve postale); 
Morgentaler c. La Reine, pn!cite, note 330 (proces u'un mCdecin celebre accuse d'avoir contrevenu aux 
dispositions sur I'ovortement). Voir aussiDesbicns c. ProcureurGeneral du Quebec, precite. note 331, aU Ie 
lecteur trouvcro une Iiste des raisons invoquccs pour Ie recours a I'inculpation directe. 

340. R c. Biasi (17 octobre 1980), non public (C.S. C.-B.); observation dujuge en chef de 10 Cour supreme de Io 
Colombie-Britonnique, citce dons MACFARLANE et WEBSTER, lac. cit., note 329, p. 378. 

341. Por exemple,lorsque les tColOins SOll! tres ages et qu'i!s risquent de ne plus etre en etat de deposer apres une 
longue cnquete preliminaire : Re Stewart alld 77le Queell (No.2) (1977), 35 C.C.C. (2d) 281 (C.A. Ont.). 
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6. i1 faut eviter la multiplication des procedtlfes342
j 

7. i1 faut eviter les retards deraisonnables et iI n'y a pas d'autre moyen pour ce faire343
• 

CCiiaines de ces just ifications nous semblent suspectes. Par exemple, l' une d' entre elles 
est fondee sur la notoriete de I 'affaire. Or, si la notoriete justifiait I'inculpation directe, on 
aurait recours a cette technique dans les affaires ou l' accuse est celebre (pen sons aux 
accusations portees contre Ie docteur Morgentaler), et 1'on y renoncerait dans celles ou tel 
n'est pas Ie cas, meme Iorsque les accusations sont tout aussi graves, voire davantage. Selon 
nous, la notoriele n'est pas une raison suffisante pour etablir des distinctions entre les 
accuses; elle ne devrait pas justifier I 'inculpation directe. 

Par ailleurs, la complexite et la longueur de I' affaire peuvent en fait militer en faveur 
de la tenue d'une enquete preliminaire. Car dans Ie cas ou celle-ci revelerait que Ia preuve 
n' est pas suffisante pour justifier que I' accuse soit traduit devant les tribunaux, on 
s'epargnerait la tenue d'un proces et I 'on economiserait ainsi temps et argent. Au surplus, 
iI n'est pas du tout evident que Ie fait de ne pas tenir d'enquete preliminaire soit un moyen 
efficace de faire instruire une affaire devant Ie tribunal. Car iI peut tres bien arriver, alors, 
que les nvocats exigent et se voient accorder de longs ajoumements pendant Ie proces pour 
etre en mesure de r6agir a la production d'6lements de preuve nouveaux et inattendus, qui 
lellr aurnient ete communiques s'iJ y avait eu une enquete preliminaire. II est vrai que les 
pI'oeurcuI's de In COllronne veillent habituellement, en cas d'inculpation directe, a 
communiquer ii la defense toute la preuve du ministere public, mnis bien sou vent, rien ne 
peut remplacer les rellsei~nements obtenus par I'interrogatoire et Ie contre-interrogatoire 
des temoins sous sem1en! 4. 

D'autre part, Ie probleme de I 'accuse perturbateur ne semble pas tres serieux et Ie 
tribunal dispose dans la plupar! des cas des pouvoirs voulus pour y remedier, sans qu 'il faille 
rccourir a I'inculpation dirccte. II y aurait toutefois lieu de donner aux juges Ie pouvoir 
d'ordonller l'instruction du proces lorsque la conduite de I'accuse rend pratiquement 
impossible Ia tenue d'une cnquete preliminaire34s

• Cette question sera traitec dans d'autres 
documents de travail de In Commission, 

Quelques-unes de ces justifications ne sont toutefois pas sans fondement. Les 
poursuivants et les policiers consult6s affim1ent qu' iI est absolument essentiei dans certains 
cas de pouvoir passer rapidement n 1'6tape du proces, afin d'assurer Ia s6curite de temoins 
et d' autres personnes. On soul igne Ie stress enOm1e subi par tout Ie monde Iorsque les temoins 

342. Lorsque, par c.'(cmple, l'lUl des delL,( accuSes a deja fait l'objet d'une enquctc preliminaire et que l'on veut 
jugcr les dClL'( cnsemble, R. c. Stolar (1983), 4 C.C.C. (3d) 333 (C.A. Man.); au lorsque I'accuse, ayant deja 
etc poursuivi, COnilnill'cssenticl dc la prcuve du minislcre public, Rc Regina and Arviv, prccitc, note 105. 

343. MACFARLANE ct WIlDSTER,/OC. cit., nOle 329, p. 374, qui citcnt Rc Saikaly and 17/C Queen, precitc, note 330. 

344. R. c. Grigoresltenko (1945), 85 C.C.C. 129 (C.A. Sask.). 

345. II existe n I'heure actuellc un pouvoir anuloguc dans Ic ens du prcvcnu qui s'esquive: Code criminel, art. 544. 
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doivent etre places sous la protection de la police pendant une longue periode, sans compter 
les couts que cela implique. 

II faut aussi reconnaitre que lorsque la tenue du proces se fait attendre, on risque de voir 
des temoins tres ages etre incapables de deposer Ie moment venu346

• Bien sur, it est possible 
en vertu de l'artic1e 715 du Code crimillel d'utiliser au proces les depositions faites a 
l'enquete preliminaire, lorsqu'il s'avere impossible de citer les temoins en question. Mais 
cette solution n'est pas satisfaisante lorsque des doutes existent sur Ie plan de la credibilite. 

Quant a I' affirmation selon laquelle la multiplication des procedures peut en trainer des 
pertes de temps et d'argent inutiles, il est difficile d'en apprtkier Ie bien-fonde. La situation 
est susceptible de se presenter lorsqu 'une personne est inculpee apres qu 'un coaccuse a subi 
son enquete preliminaire et a ete renvoye pour subir son proces. Le ministere public estimera 
sans doute que la tenue d'une seconde enquete preliminaire est un gaspillage de temps et 
d'argent, mais Ie nouvel accuse ne sera pas necessairement d'accord ... particulierement 
lorsque ce n 'est pas de sa faute s'il faut tenir une autre enquete347

• 

Le motif fonde sur la necessite d'eviter les retards deraisonnables pose egalement une 
difficulte. En fait, on demande a l'accuse de renoncer aux avantages de l'enquete 
preliminaire pour eviter une atteinte a son droit d' etre juge dans un delai raisonnable. II n' en 
demeure pas moins que, selon les causes du retard et a la lumiere d'autres elements, cette 
justification pourra dans certains cas s'averer acceptable. 

Quoi qu' il en soit, et si legitinles que puissent etre certaines des justifications avancees, 
une rHorme s'impose. A l'heure actuelle, les autorites ne sont tenues de foumir aucune 
explication lorsqu'elles decident de recourir a l'inculpation directe. II est donc difficile de 
savoir quel est Ie motif de la decision et d'en apprecier Ie bien-fonde. Vne plus grande 
transparence comporterait d'indeniables avantages sur Ie plan de l'obligation de rendre 
compte. 

b) Recommandations 

29. Le procureur general devrait avoir la possibilite de recourir personnellement 
a I'inculpation directc me me Iorsque l'enquete1preliminaire n'a pas encore eu lieu. Le 
tribunal saisi serait habilite a ajourner Ies proceduresjusqu'a ce que I'accuse ait ete 
informe de maniere complete et equitable de la preuve du minisrere public et ait re~u, 
lorsque Ie tribunal!' ordonne, des depositions signees par les temoins. 

30. Le procureur general devrait etre tenu d'indiquer a I 'accuse les raisons pour 
lesquelles il a recours a !'inculpation directe. 

346. Re Stewart and The Queen (No.2), prticitc, notc 341. 

347. n fnut distinguer Ic cas ou un conccusc s'esquivc, revicnt apr~ quc l'enquetc prcliminairc a pris fin ct cxigc 
Ia tcnuc d'unc autrc cnquetc prcliminoirc, ct cclui ou un accuse n'cst inculpe qu'opres 10 fin dc I'cnquctc 
prcliminnirc du conccusc. On trouvcra un exemplc de la scconde situation dans I 'affaire R. c. Stolar, prccitCe, 
notc 342. 
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31. Le procureur general devrait etablir et publicI' Ies lignes directrices suivant 
IesqueUes il determinere dans quels cas iI y a lieu de recourir a l'inculpation directe 
Iorsqu'il n'y a pas eu d'enquete preliminaire. Ceslignes directrices preciseraient d'une 
part que l'inculpation directe est une procedure exceptionnelle ne dcvant eire employee 
que dans des circonstances extraordinaires, et d'autre part que Ie procureur general 
peut notnmment tenir compte des considerations suivantes : 

a) it y a lieu de craindre pour Ia sc.curite des temoins a charge ou d'autres 
personnes concernecs par la poursuitc; 

h) iI y a lieu d'instruire I'affaire Ie plus tOt possible pour preserver In preuve 
de Ia Couronne; 

c) iI faut eviter de multiplier Ies procedures; 

d) it n'y a pas d'autre moyen d'eviter des retards deraisonnables ou une 
prolongation indue des procedures. 

Conunentaire 

Nous reconnaissons que Ie procureur general devrait avoir Ie pouvoir, dans certains cas, 
de recourir a I'inculpation directe sans qu'une enquete preliminaire ait ete tenue. Mais iI 
importe alors d' instituer certaines garanties en faveur de I' accuse. Le principal inconvenient 
pour ce demier, lorsqu'il n'y a pas d'enquete pn}liminaire, consiste dans l'absence de 
communication de la preuve; Ie mecanisme d'ajou01ement decrit ala reconunandation 29 
vise a regler ce probleme. Bien sur, I 'obtention de la transcription des depositions ne saurail 
remplacer Ia possibilite d'observer et de contre-interroger les temoins, mais la 
conununication integrale de la preuve diminue sensiblement Ie prejudice subi par I' accuse. 
C' est particuUerement vrai lorsque ce demier rec;oit des declarations signees a propos 
desqueUes iI pourra contre-interroger Ies temoins au proces. La Commission a deja souligne 
la necessite de rendre plus efficace la conununication de la preuve du millistere pUblic348

; 

c'est dans cette optique que s'inscrivent les presentes reconunandations. 

Nous recolmaissons egalement que dans certains cas, Ia communication integrale de la 
preuve du ministere public pourra se faire d'autres fa!(ons. Par exemple, si un accuse a deja 
participe a une enquete preliminaire, la personne ulterieurement poursuivie dans Ie cadre de 
la meme affaire pourra obtenir tous les renseignements dont elle a besoin-ou presque tous 
- en consultant la transcription. 

Nous proposons que ce pouvoir ne puisse etre exerce que par Ie procureur general en 
personne. Nous avons souligne, au sujet du pouvoir confere au poursuivant d'imposer Ie 
proces devant jury, que Ie fait d'exiger 1 'intervention' personnelle du procureur general 
favorise la moderation et garantit que Ie recours a des procedures exceptionnelles demeure 
chose rare. II nous semble raisonmible, dans ces conditions, de substituer ainsi la 
responsabilite politique au conlrole judiciaire. Or, Ie pouvoir doni iI est question ici devant 

348, Voir CRD. La communication de fa preu~'e par fa poursuite. Rapport nO 22, Ottawa. Approvisionnements et 
Services Canada. 1984. notnmmcnt pp, 25-27. 
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lui aussi n'etre utilise qu'avec la plus grande circonspection, ilne nous parait pas 0ppol1un 
de 1 'attribuer a tous les poursuivants. 

Par ailleurs, Ie procureur general devrait a notre avis etre tenu de motiver sa decision 
de recourir a cette procedure exceptionnclle. Sans doute peut-il dans certains cas s'averer 
tres difficile de foumir des explications sans faire COUl'ir aux temoins ou it d' aut res personnes 
des risques plus grands encore. Mais on nous a affirme que cela se produit tres rarement et 
que la plupart du temps, I'accusc est informe des motifs de I' inculpation directe meme dans 
ces circonstances delicates. 

Enfin, nous proposons ala recommandation 311'etablissement de !ignes directrices qui 
aideraient Ie procureur general it determiner dans quels cas l'inculpation directe est 
opportune. Nous n' avons pas retenu, parmi les principaux motifs susceptibles de justifier Ie 
recours a cette procedure, la gravite de I 'infraction ni les pressions des citoyens en VlJe d'un 
proces rapide. En effet, les revendications du public, pas plus que les pressions politiques, 
ne constituent a proprement parler des elements qui devraient influer sur Ie deroulement de 
la poursuite. Nous avons plutot tente d'isoler les raisons susceptibles de rendre opportun Ie 
recours ace pouvoir extraordinaire. Elles ne necessitent pour la plupart pas d'explications. 
La troisieme -..soit la volonte d'eviter la multiplication des procedures - devrait pouvoir 
etre invoquee uniquement lorsqu 'une personne a deja OOneficie d 'une enquete preliminaire 
et qU'une autre personne est accusee uIterieurement relativement aux memes faits. 

3. L'inculpation directe apres la liberation de I'accuse au tenne de l'enquete 
preliminaire 

a) La situation actuelle 

L'inculpation directe d 'une personne qui a ete IiOOree au stade de I' enquete preliminaire 
suscite divers problemes. L'accuse, dans ce cas, ne s'est pas vu refuser I'occasion de 
connaitre la preuve de la Couronne. Ma.is il subit quand meme un autre prejudice: un juge 
a conclu que la preuve ne justifiait pas qu'il soit traduit en justice, et il se voit malgre cela 
imposer un proces ... 

Deux raisons principales sonl habituellement invoquees pour justifier Ie recours a 
I'inculpation directe dans de telles circonstances. Premierement, la Couronne peut faire 
valoir que Ie juge a commis une erreur de droit a I'enquete preliminaire et que I'accuse 
n'aurait pas dti etre liOOre. Deuxiemement, elle peut pretendre que de nouveaux elements 
de preuve ont ete portes a sa connaissance, qui auraient entraine la tenue d'un proces s'ils 
avaient ete presentes a I' enquete preliminaire. 

A I' appui de la premiere raison, on souligne que la decision du juge de paix de liberer 
Ie prevenu it I'issue de I' enquete preliminaire n' est pas susceptible d 'appel. La seule voie de 
recours consiste a demander it la cour superieure un bref de certiorari pour faire casser cette 
decision. Or la cour superieure n'interviendra qu'en cas d'erreur ressortissant a la 
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competence, par exemple 10l'sque Ie juge a rejctc a tort des elements de preuve349
• Elle 

examinera aIm's la preuve potlr detemliner si ce demier aurait pu, legitimement, ordonner 
que l'accl.lse subisse un proces350

• 

II est quand meme bizarre, convenons-en, que Ie procurcur general puisse interjeter 
appel si I'accusc est acquitte mais pas s'iJ est lib6re a I'issue de I'enquete preliminaire, alors 
que cette decision met concrctement un temle aux proccdures351

• 11 parait donc tout a fait 
opportun d' etablir un mecanisme pem1Ct1ant de meltre el1 doule Ie bien-fonde de la liberation 
ordonnee par lejuge de paix dans de telles circonstances. Mais I'inculpatioll directe est-elle 
la solution appropriee ? Cela n' est pas certain. 

La recours a }'inculpation directe lorsque l'on d6couvre de nouveaux elements de 
preuve apres I' enqucte preliminaire pose davantage de problemes352

• II inlporte de distinguer 
Ie cas ou iI s'agit vcl'itablement de nouveaux renseignements et celui ou Ia preuve presentee 
a ete jugee insuffisante parce que Ie poursuivant, pour des raisons tactiques, a decide de ne 
pas presenter certains elements de preuve ou encore s' est abstenu de recueillir tous ceux qui 
etaient a sa disposition353

• PCl111ettre dans co demier cas a la Couronne de recourir a 
1 'inculpation directe sera it a notre avis tout a fait inacceptable et equivaudrait a un abus de 
procedure. Mais lorsque des elements de preuve veritablemcnt nouveaux sont decouvcrts, 
I'inh~ret de In justice exige que les procoour'es se poursuivent. Sinon, on se trouverait a 
conferer a la liberation ordonl1ec a I'issue de I'enquete preliminaire un caractere definitif 
dont elle est actuellcmcnt depourvue354

• 

349. L'affaireDubois c. La Reine. [1986]1 R.C.S. 366cst I'un dcs sculscas oU la Couronne a rcussi d fairc annulcr 
une liberatioll ordollnce au lerme dc !'enquetc preliminairc. Lejugc qui presidait I'cnquete preliminaire avaH 
non sctJ!ement applique un critcre crrone quant d I'appreciation ue lu preuvc, mais iI avail voulu rcjctcr 
I'inculpation, comrne s'i1 presidnit un proces. 

350. Skog1ll1ln c. La Reine, [1984]2 R.C.S. 93. Lc criterc applique demcure tres rigoureux : Ics elements dc preuve 
prosentes 8U jugc de paix qui prcsidnit I'cnqucte lui pcrmeltaient-ils de conclure judicinircmcnt que In preuvc 
emit suffisante poUl' renvoyer I'accuse pour qu'jJ subissc son proces ,'1OUS Ie chef d'inculpation ? Voir Re 
Martin. Simard and Desjardins alld The Queen (1977),41 C.C.C. (2d) 308, p. 340 (C.A. Ont.); confirme par 
[1978]2 R.C.S. 511. 

351. L'article 676 du Code crimillel, qui confere des droits d'nppel 8U procuTcur g&leral, ne prevoit pas d'np!X'1 
contrc une liberation prononcee au lemle de I'cnqucte preliminairc. 

352. Sur 18 question des .,nouveaux» elCtllcnts de prcuve, voir Palmer c. La Reine, procite, notc 267 et R. c. Slolar, 
prooite, note 342. 

353. Voir R. c. Lytlch and D'Aoust, precite, note 330. 

354. II n 'y a pas unanimite sur In question de savoir si la Couronnc pcut fairc uncnouvcllc denonciation, identiquc, 
apres unc libilration ordonncc au tcmlC de I'cnquiitc preliminairc. Ccrtaines decisions repondcnt par 
I'affirmative: R. c. Ewancllllk, Il974] 4 W.W.R. 230 (C.A. Alb.), confinne par [1976) 2 W.W.R. 576n 
(C.S.C,). Toutefois, on 8 dans certains cas vu dans cCllc fo~on de faire un obus de procedure -Iorsqu' aucun 
element de (lI'cuvc nouvcau n'a etc OOtcnu : voir R. c. Dunlop (1976), 37 C.R.N.S. 261 (C.P. C.-B.) et Re 
Sheehan and The QUeen (1973), 14 C.C.C. (2d) 23 (I-I.C. Onl.). 
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b) Recommandations 

32. Lorsqu'une cnquete preliminaire a etc tenue ct que l'accuse a etc libere, 
l'inculpation directe devrait etre interdite a moins qu'un juge de la COUI' qui sel'ait 
saisie de l'affaire n'y consente. Lc juge nc donnerait ce consentement que s'il est 
convaincu, apres avoir entendu les observations des parties, que l'accuse a etc libere 
en trompant l'administration de lajustice ou par suite d'une erreur de droit faite par 
lejuge qui presidait l'enquete. 

33. Lorsqu'un accuse a ete libere a l'issue d'une cnqucte preliminaire et qu'un 
element de preuve nouveau est par la suite decouvert, Ie poursuivant devrait pouvoir 
demander aujuge qui a preside l'enquete - ou, si cela est impossible, a un autrejuge 
de la meme cour - de Ia rouvrir. Lejuge pourra ordonner la l'couvel'tUl'e de l'enquete 
s'il a ete etabli que les conditions suivantes sont rcunies : 

a) la demande a etc presentee dans un dclai raisonnable apres la liberation; 

b) il aurait ete impossible, avec toute la diligence raisonnable, de presentel' 
l'element de preuve en question au cours de l'enqucte preliminaire: 

c) l'clcment de prcuve porte sur une question decisive, ou susceptible de 
s'aVerel' decisive; 

(l) l'element de preuve cst raisollnablement susceptible d'etre cru; 

c) IIjoure aux autrcs clcmcnts prescntes IlI'cnquctc preliminairc, I'Clemcnt dc 
preuvc aurait vl"discmblablcmcnt pu influcr sur la decision rcnduc. 

Commentaire 

Lorsque, une fois temlinec I'enquete preliminaire, wljuge a conclu que la preuve n'est 
pas suffisa:lte pour justifier la tenue d 'un proces, on ne saurait passer outre it sa decision it 
la legere. L'uccuse qui est rClwoyc pour subir son proces doit quant it lui se soumettre it une 
decision defavorable; pourquoi sa liberation serait-elle susceptible d'etre attaquee par la 
COt/ronne ? La Commission estime donc que Ie poursuivant ne devrait pas jouir du droit 
absolu de s'opposer a la liberation ordonnee a l'issue de l'enquete preliminaire. 

II Y a bien entcndu une difference importante entre les deux eventualites : Ie fait 
d'ordonner que I'accuse soit traduit en justice n'est pas cense constituer une decision 
definitive; il lui sera encore possible d' etablir son innocence au proces, de sorte que 
l'eventuelie erreur commise a l'enquete preliminaire pourra etre rectifiee. En revanche, s'i\ 
est impossible de faire contraler Ie bien-fonde de la liberation, les procedures prendront fin 
aussitat. D'aucuns estiment donc qu'un mecanisme de contrale devrait eire prevu. 

La neces3ite d'un tel mecanisme ne justifie pas, cependant, que I 'on pemlCtle purement 
et simplement it la Couronne de passer outre it la decision du juge. Dans la 
recommandation 32, nous proposons donc que Ie ministere public ait la possibilite de 
demander a unjuge de la cour ou aurait lieu Ie proces I' autorisation de recourir it I' incul pation 
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directe. CeUe autorisation sera accordee si Ie poursuivant etablit que la decision fendue a 
I 'enquete preliminaire se fonde sur tlll principejuridique eO'One355 ou resulte d 'une tromperie 
de la part de l'accuse. 11 ne stagH pas d'un appel, car a proprement parler la decision ne sera 
pas infirmee. Mais Ie resultat sera a peu pres Ie me me : la Couronne aura alors toute latitude 
pour recourir a I 'inculpation directe et forcer I'accuse a subir un proces. 

D 'une maniere generaIe, nous tenons a une nelte separation des pouvoirs 
discretionnaires conferes a la poursuite et a Ia magistrature. Le mecanisme propose dans Ia 
reconmlandation 32 ne contrevient pas a ce principe, d'apres nous. Certes, I'exercice du 
pouvoir discretionnaire confere a la Couronne est id subordonne a i'obtention d'une 
autorisatioll judiciaire, mais ce droit de regard est exerce une fois qu'une decision judiciaire 
a deja ete rondue. II s'agit en fait d'une verification du bien-fonde de cette decision. 

Nous aurions pu recommander simplement que la liberation ordonnee Ii I 'enquete 
preliminaire soit susceptible d'appeI, ce que du reste preconisaient certaines des pcrsonnes 
consuitees. Mais d' autres croyaient qu' it la limite, il pourrait s' averer necessaire de pemlettre 
aussi l'appel a l'egard d'une decision defavorable a l'accuse. Or d'apres ces personnes­
et nous souscrivons a leur point de vue - cela ne serait pas souhaitable, les eventuels retards 
ainsi provoques dans Ie processus penal n'etant pas compenses par des avantages sensibles. 
It nous semble au surplus que la decision de faire instruire Ie proces malgre la liberation 
ordonnee par Ie juge releve de la responsabilite attribuee au procureur general quant it la 
surveillance du systcme de justice penale. Nous reconffilandons donc Ie mainticn de ce 
pouvoir, en tant que prerogative du procureur general; son exercice serait toutefois 
subordonne a un certain controle judlciaire. 

Suivant nos recommandations, it ne serait pas necessaire que la decision soit prise par 
Ie procureur general en personne. Le recours a l'inculpation directe dans de teIles 
circonstances ne saurait devenir habituel, et ce pouvoir ne devrait pas etre confere sans 
restrictions a tout poursuivant. Nous estimons toutefois que la moderation sera adequatement 
assurec par I' obligation d' obtenir une autorisation judiciaire. 

Certains tiennent pour primordial que Ie procureur general conserve Ie droit absolu 
d 'ordonner personnellement l'inculpation directe, dans des circonstances exceptionnelles et 
a l'egard de crimes graves, si les il1terets de iajustice 1 'exigent. Lorsque l'aceuse a ete libere 
par suite d'tule tromperie commise aux depens du systeme judiciair~ - ou encore a cause 
d'une negligence, d'tjne erreur ou d'une omission de la part du procureur de Ia Courorl11e 
dans Ie deroulement de I'enquete preliminaire - il serait opportun, fait-on vaioir, que Ie 
procureur general soit investi d'ul1 tel pouvoir. 

Nous ne partageons pas ce point de vue. La liberation paut en ce moment etre attaquee 
par les voies de recours extraordinaires dans Ies cas ou l' on col1state que la justice a ete 
trompee. Et pour simplifier Ie processus, nous recommandolls que ce motif figure 

355, Roppclons t\ cetcgard la decision rcndue par 10 Cour suprcmedu Canado dons J'offaiteR. c. Yebes. [1987]2 
R.C.S. 168, suivant laquelle Ie molif d'appcl prcvu au sous-alineo 686(1)a)(j) du Code (I'ancien 
aI. 613(l)a)(i)). a savoir Ie fait que Ie verdict est deraisolUlobIe ou ne pcut pas s'appuyer sur 10 preuve, souleve 
unn question de droit. 
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expressement panni ceux qui peuvent amener Ie juge a autoriser I' inculpation directe. Mais 
les eventuelles erreurs commises par Ie procureur de la Couronne au cours de I'enquete 
preliminaire ne devraient pas selon nous constituer un motif pour proceder a l'inculpation 
directe, pas plus que Ie poursuivant ne devrait etre en droit d'exiger la tenue d'unllouveau 
proces 10rsqu'i1 a mal plaide sa cause. La Couronne Ile doit pas etre autorisee a tirer parti de 
ses propres erreurs. 

La decouverte de nouveaux elements de preuve apres la liberation devrait a notre sens 
pennettre la reprise des procedures contre I'accuse, mais non Ie recours a l'inculpation 
directe - d'ou la recommandation 33. 

La difficulte que suscite la decouverte de nouveaux elements de preuve lorsqu'une 
decision judiciaire a deja ete rendue ne se pose pas seulement a propos de I'enquete 
prelinlinaire. II peut aussi arriver que la defense ou Ie ministere public veuille soumettre a 
une juri diction d' appel des elements obtenus apres Ie proces. Les tribunaux ont eu I' occasion 
de preciser les regles applicables enl'occurrence356

• 

La Couronne devrait selonnous etre habilitee a demander la reouverture de l'enquete 
preliminaire lorsque de nouveaux elements de preuve sont decouverts. La demlUlde serait 
faite au juge qui a preside I'enqucte : les faits de I'affaire lui seront deja famiIiers. Si cela 
est impossible, elIe pourra I'etre a Ull autre juge de la meme juridiction, qui devrait bien 
connrutre la procedure de I 'enquete prelinlinaire. Nous precisons les conditions qui doivent 
etre rounies pour que Ie juge puisse autoriser la reouverture: sinlilaires a celles qui regissent 
les demandes visant a la production de nouveaux elements de preuve a I'etape de I'appel, 
elles ne necessitent aucune explication. 

F. L'interruption des poursuites 

1. Considerations d'ordre general 

0) La situation actuelle 

Les poursuites penales, intentees au nom de la Reine, concement par definition quelque 
chose de plus serieux qu'un prejudice individuel, meme lorsqu'elles sont Ie fait d'un 
poursuivant prive357

• Elles ont toutes une incidence sur I'inh~grite du systeme. Il est donc 
important qu'une autorite ait la responsabilite de surveiller la fagon dont elles sont exercees; 
Ie souci d'empecher des abus ou des injustices exigera parfois I'arret des procooures. 

356. Voir Palmer c. La Reine, prl.'citc, nole 267. 

357. De nosjours, on considCrc gClleralcment que la fonction du droit pennI consistc dans In reparation de prejudices 
causes d In societe, memc lorsqu'au depart Icprcjudlcccst individucl. II n'cn a pns toujours etc ninsi; en 1955, 
Glanville WILUAMS ecrivait : [TRADUCTION) 4<Pour Ics tribunnux.1n victime du crimcjouit en priorite du droit 
d'intenterunc poursuitc>l, dans 4<TI1C Power to Prosecute >I, [1955] Crim. L.R. 596, p. 597. Voir egalement Les 
poursuiJes priloCes, op. cit., nolc 70. 
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A I'heure actuelle, 1a Couronno peut meUre un telme it uno poursuito do trois fa90ns 
differentes : Ie poursuivant peut retirer les accusations; Ie procureur general ou Ie «procureur 
mandate par lui it cette fin» peut amter los procedures en vertu de I 'article 579; enCin, Ie 
poursuivant peut s'abstenir de produire queIque prouve concemant I'inculpatior) et ainsi 
provoquer I'acquittemcnt. Chacun de ces Olecanismes a des erfets diff6rents sur Ie plan 
juridique. 

Une fois retirees, les accusations ne peuvent etre reactivees - it faut absolument 
procedor a une nouvelle inculpation358

• Et si Ie delai de prescripti: nest alors expire, toute 
poursuite ost exclue. Sous nombre d'autres aspects, les consequences de ce retrait ne sont 
pas Ires claires. O'apros certaines decisions judiciaircs, 1e Iegislateur aW'ait implicilemr)rlt 
aboli Ie droit de relirer les accusations en instaurant druls Ie Code criminel des disg>sitions 
regissant I' arret des procedures; la pratique demeure pourtant bel et bien vivrulte3 

9. II vaut 
sans doute mieux conclure que Ie poursuivrult jouit du droit absoht de retirer les accllsations 
avant Ie plaidoyer360

; apres I 'enregistrement de celui-ci au proccs, ou lOl'sque des depositions 
ant ete failes a I'enquete preliminaire, il semble toutefois qu'eHes ne puissent etre retirees 
qu'avcc Ie consentement du juge saisi36t, Quoi qu'it en soit, les consequenc(;s juridiques 
demeurent imprecises. Lorsque 1e retrait so produit avant Ie plaidoyerde l'accuse, ceIui-ci 
n'est pas rccevable a invoquer Ie moyen de defense d'autrefois acquit en cas de nouvelle 
inculpation. Qu'en est-il lorsqu'iI a lieu aprcs Ie plaidoyer mais avant Ie debut de 
I'instl'uction? La moyen de dCfense d'autrefois acquit para!t egalemcnt c>:c1u. Sigllalons 
toutefois que la Cour supren1e du Canada n'a encore stntue explicitemenl sur aucun cas ou 
Ie retrait avail eulieu aprcs Ie debut de I'instruction362

• 

L' arret des procCdures remplace Ie pouvoir de /I 0 lie proseq ui prevu par In common law, 
L'une des differences notables entre I 'arret des pl"0c6dures et Ie retrait des ~lccusations lient 
au fait que Ie premier ne nccessite Ie consentement du tribunal a aucun stade. Son effet est 
scmblable a celui du rctrait effcctue avant Ie plaidoycr : it ne permet pas a !'accuse 
d'invoquer par la suite Ie moyen d'autrcfois acquit363

• Mais - differcnco import ante - it 

358. R. c. Karpinski, [1957] R.C.S. 343; R. c. Leollard, Ex parte Graham (1962), 1~J C.C.C. 230 (C.S. Alb. 
1'" insl.). 

359. R. c. Taylor (1974),19 C.C.C. (2d) 79 (C.P. Ont.): R. c. Grocl/lt (1977), 35 C.C.C. (2d) 76 (C.S. Alb. 1'" inst.). 

360. Re Forrestcralld 77/C Quecn, precite, note 106; R. c. GroCl/ft, precite, note 359; Rc Blasko alld 77/C Quecn, 
proche, note 252; R. e. Dick, pr&:itc, note 250. 

361. Ccrmins tribunaux etnblissent eepcndllnt une distinction entre les ens au des tcmoignagcs ont etc entendus et 
cew.: ou UI1 plnidoyer n ctc enregistrc. Outre les dCcisions mcntionnces 0 In notc 360, voir R. c. lJatherlcy 
(1971),4 C,C.C. (2d) 242 (C.A. Onl.). ScIon nous, iI rcssort clnirl.'mcnt de j'nrrctR. c. Riddlc, [1980} 1 R.C.S. 
380, quece qui importe, c'est l'cncegistrcmcllt d'un plnidoyer ct nonl'assignation de temoins. Nous estimons 
en outre que les tribunuuxconclucn.iellt vrnisembinblelllcnt qucsi Ie collscntcmcntdujugedu pr'occsest ccquis, 
cc scrail npres }'enregistrement du plllirloycr, et qu'ils n'exigcrnicnt pas en outre que des temoins aient etc 
nssignCs. 

362. R. c. Se/hi (1985), 18 C.C.C. (3d) 131 (C.A. Snsk.); confinne pnr In CfJur supreme du Cnnnda Ie 2111ars 1990. 

363. R. c. Tafcllt/III (1982),70 C.C.C. (2d) 565 (C,A. C.·B.). Le lIloyen d'nutrefoisncquit et des questionscollnexes 
feront I'oq,et d'une etude approfondie de In part de la Conuuission dans un dOCUlIlent de travail a venir sur 
Ie plaidoyer. les moyens de defense spCcinux et Ie verdict. 
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pemlet de reprendre les procedures «sans nouvelle denonciation ou sans nouvel acte 
d'accusation» si avis est donne de la reprise dans I'annee qui suit l'arret ou «avant 
I' expiration du delai dans lequelles procedures auraient pu etre cngagees, si ce delai expire 
Ie premier». Apres, les procedures sont reputees ne janlais avair ete engagees. La Couronne 
- ou Ie poursuivant prive - peut aussi, avant la prescription, intenter de nouvelles 
procedures en faisant une autre denonciation364

• Cela signifie sans doute que I'arret des 
procedures ordonne en velill de I 'ariicle 579 n'interrompt pas Ie cours de la prescription. 

Lorsque par ailleurs Ie poursuivant renonce tout simplement a presenter des elements 
de preuve, les procedures ne sont pas interrompues; elles trouvent immediatement leur 
conclusion, l' acquittement etant prononce parce que Ie bien-fonde des accusations n' a pu 
etre prouve. On parle parfois dans ce cas d'un «acquittement pour defaut de poursuivre», ce 
qui donnerait a penser qu'une distinction do it etre Faile avec I'acquittement prononce «sur 
Ie fond». Mais en realite iI s'agit d'un acquittement semblable a tous les autres365

• 

Aucune regie ne semble presider au choix d'une methode plutot que de l'autre, si ce 
n'est que dans la plupart des provinces on tient l'alTl~t des procedures pour un mecanisme 
plus formel, dont I'emploi doit nomlalcment eIre autorise par Ie bureau du procureur 
generae66

• Le retrait des accusations est quant a lui considere comme une procedure 
relativement simple. On y recourt couramment pour donner suite a une «entente sur Ie 
plaidoyer»367, lorsque des accusations font double emploi ou encore pour mettre fin a des 
poursuites a la demande du denonciateur ou du poursuivant. 

Chacun de ces pouvoirs peut etre exerce afin de faire definitivement cesser la poursuite, 
mais la n' est pas leur unique fonctiol1. Car, toul au moins dans Ie cas de I' arret des procedures 

364. R. c.Judgeo!IIle PrOl'incial COlirl, Exparle McLeod, [1970]5 C.C.C.128 (C.S. C.-B.); Regina eueL McNeil 
c.Sanucci (1974), 28 C.R.N.S. 223 (C.P. C.-B.) 

365. Dans l'afTet R. c. Riddle, precite, nOle 361, Ie juge Dickson a ctudie la possibilite de prononcer un verdict 
d'autrefois acquit lorsque I'accusation a erc rejetee parce qu'aucune preuve n'a ete presentee. II a declare, 
nux pp. 398-399 : 

II h'Uffit que I'nffaire soit alice jusqu'au verdict et au rejet. [ ... J L'expression «sur Ie fond» 
n'ajoute rien nu critere d'npplicntion de In mnximc his vexari. Rien dans Ie Code au dans In 
commol! lall' nejllstifie l'clOgencc udditionnelle qu'i1 doit y avoir eu un proces «sur Ie fond». 

Par contre, I'article 485.1 du Code crillllizel (insere apres l'afTet Riddle) exige Ie consentemcnt perSOIUlel du 
procureur g€meral au du sous-procurt'Ur general pour la presentation d'une nouvelle dCnonciation Ii la suile 
d'un rejet prononce en raison d'4!l defaut de poursuivre, ce qui semblerait indiquer qu'une nouvelle 
denonciation n' est pas exclue. 

366. Tout depend de la province. En Ontario, les substiluts du procureur general demanderont norrnalement des 
directives au bureau du procureur general (mais non pas d celui-ci personnellement) avant d'ordonner l'afTet 
des procedures. Dans d'autres provinces, notnnullent t:ans celles ou I' on a couramment recours ir cette 
procedure (plutot qu'au retrait des accusations). aucune directive speciale n'est necessaire: voir R. c.McKay 
(1979),9 C.R. (3d) 378 (C.A. Susk.). 

367. La Conunission n propose l'UlilisUlion de ce terme plus neutre pour rernplacer celui de «marchandage de 
plaidoyer», revctu d'un sens quelque peu pejoratif : voir CRD, Les discllssions el ententes Sllr Ie plaidoyer, 
Docwnent de travail nO 60, Ottawa. La Commission, 1989. 
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et du retent des accusations, on peut aussi s' en prevaloir pour suspendre des procedures que 
I'on a l'intention de reprendre plus tard368

• Toutefois, !'objectif est alors bien different. 
Lorsque Ie poursuivant souhaite mettre fin definitivement aux procooures, ce sera pour 
respecter les termes d'une entente sur Ie plaidoyer, it cause de l'insuffisance de Ia preuve, 
ou encore parce que l' inculpation semble inopportune pour des raisons humanitaires ou liees 
a l'interet public; autrement dil, parce qu'i! n'y a pas lieu de donner suite it !'inculpation. 
Mais lorsqu' il veut une simple suspension temporaire, c' est pour des raisons dianletralement 
opposees : I'affaire doit etre instruite, mrus cela est impossible pour Ie moment. Le pouvoir 
d'interrompre de£initivement les poursuites est necessaire pour que Ie procureur general 
conserve un droit de regard sur les poursuites penales en general, tandis que Ie pouvoir de 
suspension momentanee n'est requis qu'a l'egard des poursuites individuelles. 

Tout Ie monde s'entend sur la necessite de clarifier et de simplifier Ie droit dans ce 
domaine, les consultations tenues par la Commission 1'ont COnfimle. Aucune raison 
imperieuse nejustifie selon nou5 la coexistence de deux mecanismes distincts visant it mettre 
definitivement fin aux procedures. Par ailJeurs, il importe que I' on sache clairement, chaque 
fois qu'une poursuite est interrompue, s'il s'agit d'une simple suspension ou si la mesure 
est definitive. 

b) Recommandations 

34. II y aurait lieu d'abolir Ie pouyoir d'arret des procedures confere au 
procureur general par Ie Code crimillel, ainsi que tout pouvoir de ('etrait des 
accusations prevu par la common law. Le legislateur devrait a la place attribuer au 
procureur general Ie pouvoir d'ordonner I'interruption temporaire ou definitive de Ia 
poursuite. 

35. L'arret dcfinitif empecherait toute poursuite ultcrieure contre l'accuse 
relativement aux chefs d'accusation vises par I'ordonnance ou Ii un crime 
correspondant sensiblement Ii celui qui c,<:t vise par I'ordonnance. 

36. La suspension n'empccherait pas Ia reprise, dans Ie dclai approprie, des 
procedures contre l'accusc relativement aux accusations visces par l'ordonnance ou Ii 
un crime correspondant sensiblement Ii celui qui est vise par I'ordonnance. 

37. (1) La nature de l'ordonnance -suspension ou arret definitif- devraity 
etre clairement indiquee. . 

(2) Lorsque Ia poursuite a ctc suspendue et que Ies proccdures ne sont pas 
reprises dans Ie delai approprie, Ia suspension deviendrait definitive. 

368. Le retrait des accusations conUTle l'arret des procedures se distinguent de I'ajoumement. Celui-ci entraine 
simplement la suspension momenta nee des procooures, tandis que si )'on utilise j'une ou I'autre des deux 
autres techniques sans nvoir I'intention de mettre un terme definitif aux poursuites, iI fnudra tout reprendre 
depuis Ie debut. Aprils j'arret des procedures. la Couronne ne peut simplement recommencer Ie proces aU iI 
en etait. 
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Commentaire 

Le pouvoir d'ordonner la suspension ou l'ruTot definitif de toute poursuite est d'apres 
nous inherent ala fonction de surveillance des poursuites attribuee au procureur general. La 
possibilite d' un alTot definitif est indispensable, d' une part pour que Ie procureur general ait 
un droit de regard sur les poursuites pubJiques et d'autre part pour que chaque poursuivrult 
public puisse emp&:her qu'i! soit dOlme suite a des inculpations inopportunes. SUiVrult nos 
propositions, Ie poursuivant peut deconseiller aux poJiciers de porter des accusations mais 
ne peut les en empecher. Or, lorsque Ie poursuivant estime que la preuve est insuffisante 
pour donner lieu a une condaIlmation ou que la poursuite est inopportune pour quelque autre 
motif, il doit etre en mesure d'y mettre fin de maniere definitive. 

II alTive souvent par ailleurs que I'on ne puisse inlmediatement dOlmer suite a 
l'inculpation, sans qu'il y ait lieu pour autant d'arreter definitivement la poursuite. Ce sera 
Ie cas lorsqu'il est temporaircment impossible d'obtenir un element de preuve cntcial-Ia 
deposition d'un temoin, par exemple. Le procureur general devrait, pensons-nous, etre alors 
autorise a certaines conditions a ordonner la suspension de la poursuite. 

A I'heure actuelle, il existe plusieurs fa~ons d' interrompre des poursuites - que ce soit 
temporairement ou dCfinitivement -, ce qui est source de confusion. L' effetjuridique d'une 
telle mesure ne devrait selon nous laisser aucun doute; or ce n' est pas ce qui se passe. L' alTot 
des procedures est tan tot pemlanent, trultot temporaire; les accusations retirees peuvent 
trultot etre portees de nouveau, tantot non. Nous preconisons donc l'etabJissement de deux 
mecrulismes distincts : d'une part l'alTet definitif de la poursuite, et d'autre part la simple 
suspension, qui permettra de reprendre les procedures plus tard. 

L'alTet definitif empeche loute autre poursuite contre l'accuse relativement aux memes 
accusations; autrement dit, il permet d'invoquer Ie moyen de defense d'autrefois acquit. En 
plus, nous proposons que I' eCfet s' etende aux accusations qui con'espondent sensiblement a 
celles qui sont visees par I'ordonnrulce, pilI' souci de coherence avec Ie point de vue que la 
Commission defendra sur Ie principe de I'autorite de la chose jugee drulS son document de 
travail a paraitre sur Ie plaidoyer, les moyens de defense spCciaux et Ie verdict. 

L'alTet definitif ne peut avoir lieu qu'a la demande de la Couronne. II se distingue de 
I 'ordonnance que Ie tribunal pourra rendre d' office ou ala demande de la defense pour mettre 
fill a une poursuite, suivant une proposition de la Commission369

, lorsque la continuaHon des 
procedures constituerait un abus ou causerait un prejudice irremediable a l'accuse. 

La suspension ne peut elle aussi etre ordonnee que par Ie poursuivant. II se prevaudra 
de ce pouvoir lorsque la Couronne souhaite I 'interruption de la poursuite mais en tend revenir 
a la charge plus tard avec des accusations identiques au similaires. Ce mecanisme ressemble 
donc, sous cet angle, a celui qui est actuellement prevu au Code criminel, mais il ne pourra 
etre utilise que lorsqu'on a veritablement l'intention de reprendre les procedures. 

369. La Commission entend recommandP.r J'clllbJissemenl de cette ordonnance dans un document de tr.:rvail a 
paraitre. 
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Afin que l'effet de l'ordonnance soit parfaitement clair, Ie ministere public serait tenu 
d'indiquer expressement si la poursuite est arretee de manir1lre definitive ou est simplement 
suspendue. 

NOlls n'avons presente aucunc recommandation concemant I'arret ordonne par suite 
d 'un dMaut de poursuivre. Concretement, il serait impossible d' abolir ceUe pratique, que de 
toute fagon nous ne voyons pas Ia necessite de supprimer. 

Comme nous l'avons vu, Ie fait de ne presenter aucune preuve entraine I'acql.littement 
de l' accuse. HabitueUement, on ne fait pas la distinction entre I' absence tot ale de preuves 
et la presentation de preuves qui n'etablissent pas hors de tout doute raisonnable Ia 
culpabilite370

• La pratique en question a done un result at clair, depourvu de toute anlbigulte. 

Soulignons simplement que Ie rejet de l' accusation pour {~deraut de poursuivre» est une 
solution moins satisfaisante que l'a.rret defini(if de la poursuite, puisqu'il aura fallu pour y 
arriver utiliser inutilement les ressources du tribunal et retarder ainsi I'instruction d'autres 
ell,uses. II seraH done a notre avis preferable,lorsque Ie ministere public sait a l'avance qu'i1 
ne donner a pas suite aux accusations, d'ordonner l'arret definitif Ie plus tot possible. 

Selon Ie droit actuel,les procedures relatives a la denonciation ou a I'acte d'accusation 
prennent fin si elles n'ont pas ete reprises dans l'annee qui suit I'arret; Ie Code criminel ne 
precise pas, toutefois, s'il est permis d'engager des procedures a partir d'une nouvelle 
dcnollciation ou d 'un nouvel acte d' accusation. Logiquement, ce ne devrait pas etre possible, 
car sinor.f\Ourquoi Ie legislateur aurait-il fixe ce delai d'un an ? It n' est toutefois ~as certain 
que Ie principe de I' autorite de la chose jugee empeche toute nouvelle poursuite3 

1. Le texte 
de la recommandation etablit clairement que si les procedures ne sont pas reprises avant 
l'expiration du delai prevu, Ie poursuivant est forclos. La question de la prescription est 
traitee a la recommandation 43. 

Certaines des personnes consultees se sont rutes d' avis que, outre les pouvoirs proposes 
ici, Ie tribunal devrait se voir conferer celui de prononcer un acquittement plutot qu'une 
simple intelTUption des procedures, fftt-elle definitive. II pourrait arriver a I' occasion, fait-on 
valoir, que I'accuse ne se satisfasse pas d'un tel arret et tienne a etre acquitte en bonne et 
due forme. 

L'attribution d'un tel pouvoir nous parai! cependant inutile. Fondamentalement, 
I'acquittement clot les debats en faveur de l'accuse, qui ne pourra plus etre poursuivi sur la 
base des memes faits. Or, l'arret definitif de ia poursuite a exactement Ie meme effet. 
Soulignons aussi qu'it traduit Ia volonte de la part de la Couronnede n'engager aucune autre 
poursuite contre l'accuse. Peut-etre ne s'agit-il pas d'un verdict d'innocence rendu par Ie 

370. Voir In note 365, supra. 

371. L' article 579 du Code enonce que lorsque les procedures ne sont pas reprises dans I' aonee qui suit, elles «sont 
reputees n'avoirjamais ete engagees». Dans l'arretR. c, Riddle, precile, note 361, la Cour supreme a toutefois 
indique que Ie plaidoyerd'aulrefois acquit ne pouvait eire invoque que si «I'affaire [esl] alleejusqu 'au verdict 
et au rejel». Dans I'affaire R. c. Ta/cham, precitee. note 363, la Cour d'appcl de la Colombie-Britannique a 
pour sa part juge que Ie moyen d'autrefois acquit ne pouvait eire invoque lorsque de nouvelles procedures 
ont ete cngagecs apres un arret; cn I'occurrcnce. toutcfois, Ie delai d'un an n'etait pas expire. 
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tribunal, mais Ie geste a plus de poidsque, par exemple, la decision de la part d'un 
poursuivant prive de ne pas donner suite aux procedures: la decision de la Couronne revet 
en effet un caractere plus «officie!». 

2. L' arret definitif de la poursuite 

a) La methode utilisee et Ie moment choisi 

(0 Considerations d'ordre gblera/ 

La principale distinction entre Ie retrait des accusations et I 'arret de la poursuite consiste 
dans Ie fait que Ie consentement du tribunal n'est janlais requis dans Ie second cas: la 
Couronne peut ii son gre ordonner I'arret des procedures, qu'elle ait ou non I'intention de 
les reprendre. 

Cela tient principalement au fait que Ie ministere public se trouve a10rs ii exercer son 
droit de regard en matiere de poursuites. Le procureur general et ses substituts doivent veiller 
a utiliser Ie plus efficacement possible les ressources judiciaires. Or dans certains cas, leur 
role de surveillance exigera I'arret des procedures. C'est pourquoi Ie potivoir d'ordonner 
une telle mesure, ii I'instar de l'ancien pouvoir de nolle prosequi d'ol! it tire son origine, 
n'est pas subordonne ii I'autorisation du tribunal. 

Le pouvoir discretionnaire confere au procureur general en matiere d'arret des 
procedures pourrait tres bien com porter des restrictions touchant Ie moment 011 il peut eIre 
c'xerce, mais ce n' est pratiquement pas Ie cas ii I'heure actuelle. En effet, I' ordonnance peut 
elt~l rendue en tout etat de cause avant Ie jugement. L' arret des procedures pourrait donc etre 
ordorme apres que Ie juge a donne au jury I'instruction de prononcer un verdict de non 
culpabllile (mais avant Ie verdict comme teI)372. 

Depuis i.<;s modifications apportees au Code en'mine/ en 1985, i1 est possible, 
semble-t-i1, d'oriionner l'arret au tout debut des procedures. De 1892 ii 1985, Ie procureur 
general avait Ie potiVoir de requerir I' arret des procedures «ii tout moment apres qu' une mise 
en accusation a ete faHe373». Cette fommlation avait ete retenue pour etablir Ie lien avec Ie 
pouvoir correspondant prevu par la common law (soit Ie pouvoir confere au procureur 
general d'ordonner un nol'leprosequi). Suivant la common law, ce pouvoir ne pouvait etre 
exerce que dans les causeS devant etre jugees par un juge et un jury selon un acte 
d' accusation, et seulement apresque eelui-ci eut €lIe signe ou declare fonde par Ie grand jury. 

372. R. c. Beaudry, [1967] 1 C.C.C. 272 (C.A. C.-B.). Soulignons ~lue cette decision a ete rendue avant I'entre(' 
en vigueur de la Charte. Dans des circonstances sernblables, iI s\l'.rait done encore possible aujourd'hui de 
contester In mesure prise par Ie poursuivant. 

373. Code crill/inel, art. 579, auparavant I'art. 508, avant J'adoption de S.C. 19a~, ch.19. 
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II ressortait des tennes utilises qu'en Angleten'e, Ie prOCUt'euf general exen;:ait ce pouvoi~ 
en audience publiquel74

• 

Dans I 'arret Dowson c. La Reine375
, la Cour supreme a effectivement conclu que les 

tern1es utilises dans Ie Code criminel empechaient I' arret des procedures avant la delivrance 
d'un acte judiciaire (sommation, mandat d' ruiestation). Elle a toutefois souligne que l' arret 
pouvait etre ordonne plus tot dru1s Ie cas des infractions punissables par procedure sommaire, 
qualifiruH d'anomalie Ie fait que, pour les actes criminels, Ie procureur general ne puisse 

.., ,. 376 
exercer ce pouvOlr a une etape anteneure . 

A ce point de vue, un conm1entateur n' a pas tarde a objecter Ie raisonnement suivru1t. 
Si Ie juge de paix decide qu'il n'y a pas lieu de delivrer un acte judiciaire, I'arret des 
procedures deviendra inutile. Toutefois, si un actejudiciaire est delivre et que les procedures 
soient par la suite arretees, 

[TRADUCl'ION] 
[L]e public sait que ce ii quoi il est mis fin, c'cst une poursuite contre une personne qu'une 
autorite judiciaire a juge oppOltlm de traduire en justice, vu les preuves presentees. Lorsque 
l'we! est ordonnc avant que cette decision ait etc prise, Ie public ne saurajamais si I 'accuse 

. 'd f' ··377 est une personne qUl ne POUV8lt e toute ac;on etre poursulvle . 

Tenant vraisemblablement pour contestable la restriction concernant Ie moment ou Ie 
procureur general pouvait ordonner I'arret des procedures, Ie legislateur a modifie la 
disposition en cause et en a etendu la portee. Le Code criminel enonce maintenant que I' arret 
peut etre ordonne «u tout moment apres Ie debut des procedures u l'egard d'un prevenu ou 
d'un defendeur et avru1t jugement» (ali. 579). 

Mais s'il est precise dans Ie Code a quel moment sont reputees avoir commence les 
procedures en matiere d'infraction punissable par procedure sommaire378

, il 11' existe pas de 
disposition cquivalente en ce qui a trait aux actes criminels. La modification ne pennet donc 
pas de savoir si les procedures commencent au moment ou la denonciation est faite devant 
un juge de paix, ou seulement lorsque celu i -ci decide de delivrer un acte judiciaire; autrement 
dit, si Ie legislateur a voulu abroger la regie 6tablie dru1s l' arret Dowson. 

La Cour superieure du Quebec s'est pose la question dans l'affaire Hebert c. Marx. 
Ayru1t evoquela decision Dowson et les modifications apportees a I' article 579 e111985, elle 
a conclu : 

374. On trouvera des precisions sur I'evolution du pouvoir de nolle prosequi confere au procureur general dans 
EDWARDS,Op. cit., notc 28, pp. 227·237. et dans EDWARDS, op. cit .. note 34. pp. 444-456. 

375. (1983)2 R.C.S. 144. 

376. [d., p. 158. 

377. A.W. MEWEIT, «Stay of Proceedings •• (1984·1985). 27 C.LQ. 257, pp. 257-258. 

378. Codecrilllinel. par. 788(1) : «Les procedures preYUes II la presente partie debutent par Ie depOt d'une 
denollcintion redigee scioli In fonnule 2.» 
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Le but de la loi de 1985 n'etait pas de retll1der Ie droit d'intervention du procureur general 
en matiere d' aetes criminels, mais plutot d' avancer Ie moment de son intervention, non pas 
de dinlinuer Ie pouvoir d'intervention, mais de Ie renforecr, de Ie c1arifier379

• 

Elle a done juge que I'arret des procedures pouvait etre ordonne des qu'une denonciation a 
ete faite. 

Tel est bien, selon nous, I'effet de I'article 579. Toutefois, nous ne sommes pas 
convaincus que ce changement soit une bonne chose. En effel, I' obligation de rendre compte 
nous parnit un element important it considerer dans Ie recours au pouvoir d'arrot definitif 
des procedures. Or' I'arret Dawson ainsi que la modification apportee par Ie legislateur 
entrainent it notre avis un affaiblissement de cette obligation. 

Les dispositions actuelles du Code permettent au procureur g(meral d'arreter les 
procedures avant que Ie juge de paix ait decide de delivrer un acte judiciaire. Or, dans les 
cas ou ce demier aurait de toute fagon refuse de Ie faire, I' exercice de ce pouvoir est inutile; 
Ie prevenu pourra en outre regretter itjuste titre qu'on n'ait pas laisse au juge I'occasion de 
conclure en bonne et due fomle que I'inculpation n' etait pas justifiee. Et il est toujours 
possible de recourir it I'arret des procedures pour faire cesser une poursuite privee et 6ter 
ainsi au plaign,mt Ie droit d'intenter une action. C'est alors Ie greffier qui, suivant les 
instructions du })Oursuivant, enregistrera l'arret. La procedure n'a done aucun caractere 
public et nulle explication n'est necessaire. C'est particulierement vrai Iorsque l'illTet est 
ordonne avant ia d6livrrulce de quelque acte judiciaire. A notre avis, cela est deplorable; il 
y aurait lieu de prendre des mesures pour favoriser Ie respect de I' obligation de rendre compte 
quant it I'exercice de ce pouvoir. 

(iO Recommantiatiolls 

38. Le procureur general ou Ie poursuivant public devrait pouvoir ordonner 
I'arret definitifde toute poursuite, qU'elle ait etc engagee par un agent de police ou par 
un poursuivant prive. 

39. L'arrCt dcfinitif de Ia poursuitc devrait obligatoirement etre ordonne en 
audience publique, apres la decision de delivrer un actejudiciaire mais avant Ie verdict. 

Commentaire 

II nous semble tout it fait opportun de laisser it la Couronne sa fonction de surveillance. 
Nous proposons dono que Ie procureur general- ou Ie poursuivilllt public - soit habiIite 
a ordonner l'arret definitif de toute poursuite. Comme la procedure actuellement prevue au 
Code, I'arret definitif pourra eire ordonne de plein droit par Ie ministere public. 

Ce pouvoir devrait it noire liens etre confere it l' egard des poursuites privees comme des 
poursuites publiques. Le procureur genera! cst responsable de I'ensemble des poursuites 
pen ales et, comme nous I' avons signaie, ilne doit pas seulement rendre compte de Ia decision 
d'arreter les procedures: iI doH aussi s'expliquer lorsqu'iI s'abstient de faire interrompre 

379. [1988] R.J.Q. 2185, p. 2191 (C.S.). 
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des poursuites inopp0l1unesJ80
• En plus, la possibilite de recourir it ce mecanisme s'impose 

si I' on veut eviler que les propositions faites par la Commission (document de travail nO 52381
) 

en vue d'un meilleur acces au systeme judiciaire donnent lieu it des abus. 

Nous n' avons pas juge bon de recommander que Ie poursuivant public soi! tenu 
d'indiquer au tribunalles raisons pour lesquelles il demande I'arret definitif de la poursuite. 
Nous I'avions pourtant envisage, au reg<U'd de I'obligation de rendre compte. Nous avions 
meme songe it interdire Ie recours it ce pouvoir tant que I' accuse n' a pas comparu devant Ie 
tribunal, pour eviter qu 'il puisse etre mis fin it des poursuites it I'insu du public382

• Mais en 
Jemiere analyse, ni I'une ni I'autre de ces mesures ne nous parait necessaire, car it ne semble 
pas y avoir d' abus. Comme la procedure revet un caractere public, la responsabilite politique 
sera une protection adequate. 

Le poursuivrult public n'est pas tenu de rendre compte au tribunallorsqu'i\ exerce son 
droit de faire arreter la poursuite definitivement, et Ie tribunal n'a aucun pouvoir 
d'intervention. En ce sens, it n'est pas necessaire que Ie procureur general foumisse des 
explications it la cour, mais cela ne veut pas dire qu'ilne Ie ferajamaisJ83

• Souvent, en effet, 
it sera souhaitabIe qu'it indique publiquement devrult Ie tribunal Ies raisons pour lesquelles 
il ordonne l'arret de la potll'suite. Nous avons simplement decide de ne pas rendre ces 
explications obligatoires. Le procuretJr gcncral rend compte au Parlement de l'exercice de 
ce pouvoir discretionnaire et peut etre intel1"oge en Chambre. Cette responsabilite politique 
nous parait suffisante. 

De plus, il est impol1ant a notre sens que Ie pouvoir judiciaire soit independrult des 
decisions prises quant it l' OPPol1unite des poursuites. On a assiste ces demieres ru1l1ees it une 
participation accrue des juges it diverses phases de I'enquete : its exercent d'importrultes 
responsabilites en ce qui a trait aux autorisations de surveillrulce electronique et it la 
delivrance des mandats de perquisition. II faut donc veiller it maintenir une distinction bien 
nette entre les pouvoirs discr6tiol1naires qui sont cxerces par Ie ministere public et ceux qui 
sonl exerces par les tribunaux. 

Nous n'exigeons pas que Ie poursuivant indique les raisons pour lesqueUes it ordonne 
l'arret de Ia poursuite, mais nous proposons I'etablissemel1t de deux regles propres it 

380. Voir «Le procureur gcncral et les proclU'curs de la COUrOlUle» et «Le procureur general et les poursuivants 
privCs», supra, pp. 15·24. 

381. Op. cit .. note 70. 

382. Par exemple, Ie poursuivonl pourrait foire'n sorte que 10 dcnonciotioll soit presentee puis retiree devont un 
tribunal qui n'en sera it norlllulelllent pus suisi. et Ii une heure inhabituelle, ('omme d 16 hIe vendredi. Ainsi, 
I'arrct des procedures echapperait nl'attcntion de to us; ct puisque I'accuse n'aura jamois comparu en cour, 
10 pressc, notullImcnt. ne sauru suns doulejnmuis qU'une inculpatioll a eu lieu puis a ete rctirce, nmoins qu'ull 
dcnollcintcur mecontent lie !elite de suvoir de quoi il retourne et alerte les moo ins. Et mcme dans celte 
hypothese, it seruit sons doutc impossible de trouver mention des fnits duns les dossiers de la cour sans la 
cooperation du poursuivunt. 

383. Mentionnons par e,'I(emple l'uffaireDowsolI, prccitee, note 71, ou Ie poursuivant a fait inscrire au dossier, au 
nom du procureur general, Ics raisons pour lesqucllcs it ordollnait I'arret de cctte poursuitc privee. 
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favoriser la responsabilite. Premierement, la chose devra se fa ire en audience publique, 
meme s'il s'agit esscntiellement d'un acte administratif, de sorte que I'arret definitif des 
procedures revetira un caractere public. Deuxiemement, 110US recommandons Ie 
retablissement de la regIe en vigueur avant ... 985; c'est-a-dire que Ie pouvoir pourrait etre 
exerce seulement lorsque Ie juge de paix a decide de delivrer un acte judiciaire. 

Cette mesure ne reduira en rien les pouvoirs discretionnaires du poursuivant. Le juge 
Lamer a expose en ces temles, dans I'arret Dowson, les raisons fondamentales militant en 
faveur de cette restriction: 

Le pouvoir d' ordonner I' arret d' une poursui te est un pouvoir necessaire, mais i1 empiete sur 
Ie droit fondamental et historique du citoyen d'informer sous serment un juge de paix de la 
p<'.rpCtration d'un acte criminel. Le Parlement a juge bon d'imposer au juge I'obligation 
d'«entendrc et examiner» les allegations et de prendre une decision. En I'absenced'un texte 
clair et non ambigu qui Ie retire, ce droit doit etre preserve. Ceci est particulierement vrai 
lorsque Ie texte de loi en cause peut recevoir une interpretation favorable a I' exercice de ce 
droit tout en laissant amplement place aux considerations de principe qui appuient Ie pouvoir 
d'arreter les poursuites. Si on ajoute a ces considerations qu'a I'exception du controle 
judicia ire, Ie seul controle qui reste est celui du pouvoir legislatif, s'il y a un choix a faire, 
il est preferable de donner a la loi une interpretation qui offre I'avantage d'accroitre la 
rcsponsabilite du procureur general en mettant I'accent sur la capacite du pouvoir legislatif 
de surveiller I'exercice de son pouvoir384. 

On remarquera enfin que nulIe modification n'est recommaudee en ce qui a trait a 
l'etape des procooures jusqu'a laqueUe I'arret des poursuites peut etre ordonne. A I'heure 
actuelle, I'accuse peut avoir des motifs de s'inquieter lorsque Ie poursuivant Ie fait ala 
demiere minute tout en ayant I'intention de revenir a la charge plus tard. Mais s'i1 est clair 
que tel n'est pas Ie dessein du poursuivant, I'accuse ne subira aUCUI1 prejudice, peu importe 
I'etape a laquelle les procedures sont interrompues. C'est pourquoi nous proposons que 
l'arret definitif soit possible jusqu'au moment oli Ie verdict est rendu. 

b) L'etablissement de !ignes directrices pour I'arret definitif des poursuites 

(i) La situation actuelle 

La Couronne peut en ce moment retirer des accusations ou arreter des procedures sans 
en rendre compte au tribunal ni au public. Comme les criteres appliques par Ie poursuivant 
pu"blic ne sont pas publies, il est inlpossible d'une part d'en verifier la pertinence et d'autre 
part de detemliner si dans tel ou tel cas I'interruption des procedures ou Ie defaut de les 
interrompre etait con forme a la politique etablie. 

384. Precite, note 375. p. 155. 
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(iO Recommandatlon 

40. Le procureur general devrait publier des lignes directrices Ctablissant en 
termes generaux les clements qui peuvent influer sur Ia decision d'ordonner l'arrct 
definitif d'une pOUl'Suite et lcs clements qui nc dcvraient pas etl'C pris cn consideration. 

Commentaire 

Nous avons deja parle des elements qui doivent etre pris en compte lorsqu'il s'agit de 
decider s' it est opportun de porter des accusations385

• Les memes considerations s' appliquent 
a la decision d'ordonner l'arret definitif des poursuites. Et meme, en un certain sens, 
1 'existence de !ignes directrices est encore plus importante dans ce demier cas. Car a l'etape 
de I'inculpation, les procureurs de la Couronne ne sont habilites qu'a donner des conseils a 
Ia police. Ce n'est qu'unc fois les accusations POliecs qu'i1s scront en mesure d'imposer leur 
volonte, en ordonnant l,alTet definitif de la poursuile. 

Nous preconisons I' etablisscmcnt de lignes directrices de nature generale, tout conmlC 
pour I'engagement des poursuites. La publication forcera les autorites a rendre compte de 
la maniere dont elles exercent leurs pouvoirs, indiquera au public les criteres applicables en 
la matiere et penllettra aux procureurs de la Couronne de decider plus facilement dans quels 
cas rccourir a I'arrct des poursuites. 

3. La suspension des poursuites 

a) La methode utilisee et Ie moment choisi 

(0 Considerations d'ordre general 

A I'heure actuelle, il est possible d'arrcter Ies procedures ou de retirer les accusations, 
pour ensuite proceder a une nouvelle inculpation. Le pt'Ocureur general peut ordonner de 
plein droit I' am~t des procedures en tout temps; it peut aussi rEltirer les accusations de plein 
droit avant Ie plaidoyer (apres, I'autorisation du tribunal est r~quise). 

Lorsque Ie poursuivant n,entend pas reprcndre les procedures uiterieurement - en 
d'autres tcmles, lorsque I'arret est definitif -, I'Cquite envers I 'accuse n'exige pas que Ie 
pouvoir ainsi conf6r6 aux autorites soit restreint de quelque fagon. Mais lorsqu'il ne s'agil 
que d'une suspension temporaire, la situation est differente : "accuse risquant de subir un 
prejudice, il parait raisonnable a~Jl's de prevoir un mecatlisme de conlr61e judiciaire. 

II res sort par exemple de cCliaines decisions que Ie fait de retirer des accusations afin 
d'eviter une decision defavorable (habituellement un rerus d'ajoumement), pour ensuite 
proceder a une nouvelle inculpation, constitue un abus de procedure de la part de la 

385. Voir «L' ctablissement de !ignes directrices cOl1ccmnnt ]' engagement des poursuites», supra, p. 79. 
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Couronne380. C'est aussi Ie cas lorsque celle-ci decide de retirer des accusations instruites 
selon la procCdure sommaire pour faire une nouvelle denonciation, identique, mais utiliser 
cette fois In procCdure regissant les actes criminels387. Cela ne veut pas dire qu'it soit 
necessairement abusif de relirer des accusations pour ensuite intenter de nouvelles 
poursuites : on reconnait 1'1 la Couronne Ie droit de porter de nouvelles accusations si elle 
cherche ainsi a decrire de maniere plus precise les faits rep roches 1'1 I' accuse ou veul tenir 
compte d'un fait nouveau (par exemple, lorsque la viclime de voies de fait meurt apres 
I 'inculpation). On ne conclura pas non plus 1'1 un abus de procedure si la Couronne retire les 
accusations par suite de I 'absence imprevue d'un temoin, et reprend les procedures lorsque 
celui-ci est retrouve388• 

Ce qu'it s'agit de determiner, c'est la portee devant etre attribuee au controlejudiciaire 
dans un domaine OU Ie ministere public jouit d'un pouvoir fondamenlalement 
discretionnaire. Les tribunaux ne devraient pas, a noIre avis, avoir d'une manierc generale 
Ie pouvoir de decider si Ie poursuivant peut suspendre la poursuite, meme apres Ie debut du 
proces ou de I' enquete preliminaire. 

Un certain droit de regard s'impose neanmoins. Tout d'abord, i1 y aura parfois lieu de 
verifier si la suspension de la poursuite constilue un abus de la procedure du tribunal. Ensuite, 
I' arret temporaire augmente Ie risque que I' accuse ne so it pas j uge dans un delai raisOlUlable. 
Actuellement, les tribun~ux n'ont pas voix au chapitre quant au moment ou I'arre! peul etre 
ordonne; en revanche, its ont un certain mot 1'1 dire dans Ie cas du retrait des accusations, qui, 
apres Ie plaidoyer, ne peut avoir lieu sans leur pemlission. Mais meme alors, la situation 
actuelle laisse a desirer : Ie poursuivant peut simplement decider de recourir 1'1 I'arret des 
procedures plutot que de retirer les accusations et s'exposer ainsi a I 'opposition du tribunal. 

II faut aussi tenir compte des delais fixes pour I 'engagement de nouvelles procedures. 
Suivant Ie droit actuel, les procedures qui ont ete suspendues doivent etre reprises dans 
l'annee qui suit la suspension, sans quoi elles sont «reputees n' avoir janlais etc engag~s389». 
Mais Ie d61ai peut etre plus court: aux temles de I'article 579 du Code crimillei, les 
procedures peuvent en effet etre reprises «dans I'annee qui suit l'alTet des procedures ou 
avant I' expiration du delai dans lequel les procedures auraient pu etre engagees, si ce delai 
expire Ie premier». Par exemple, dans Ie cas des infractions punissables par procedure 
sommaire, it faut nomlalement engager la poursuite dans les six mois. Si une poursuite a ete 

386. Voir par exempleR. e.Scheller (nO 1) (1976), 32 C.C.C. (2d) 273 (C.P. Ont.); R. c.fIlckey (1978). 44 C.C.C. 
(2d) 367 (C.P. Ont.); R. c. Wciglllman (1977),37 C.C.C. (2d) 303 (C.P. Ont.). 

387. Re Parkin and Tire Queen (1986).28 C.C.C. (3d) 252 (C.A. Ont.). (La Cour supreme a refuse d'autoriscr Ie 
pourvolle 23 j uin 1986.) 

388. Re Ball and 17Ic Quecn (1978),44 C.C.C. (2d) 532 (C.A. Ont.). Signnlons que Ie rctrait des accusations dans 
cette affaire n eu lieu avant Ie plnidoyCl'. On trouvera des precisions sur la question de I'abus de pouvoir ell 
In matiere dans GAtmER, loco cit., note 251. 

389. Codc crimincl, art. 579. 
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engagee puis suspendue, la limite initiale de six mois reste applicable a I'egard de toute 
nouvelle procedure relative a la meme infraction390

• 

Cette regIe nous semble bion fondee. Diverses raisons, tout a fait legitimes, peuvent en 
effet inciter la Couronne a souhaiter la suspension temporaire de la poursuite; cUe devrait 
done avoir Ie droit de l'ordonner. Mais il ne faut pas que l'accuse se trouve ainsi prive de 
son droit d' etre juge sans retard anormal. 

(ii) Recommatulatiolls 

41. Le procureur general ou Ie potJrsuivant public devrait avoir Ie pouvoir 
d' ordonner la suspension de toute pOUl'Suite dont il a la charge, qu' eUe nit ete intentec 
par un agent de police ou par un poursuivant prive. 

42. La suspension de la poursuite devrait obligatoirement etre ordonnee en 
audience pubJique, entre Ie moment ou iI a ete decide de delivrer un actejudiciaire et 
celui ou le ministcre public a declare sa preuve close. Le pl'ocureut' genet'a! ou Ie 
poursuivnnt public devrait etre tcnu d'indiqucr au tribuna!lcs raisons pour IcsqucUes 
n ordonne la suspension. 

43. En cas de suspension, Ie delai pour la reprise des procedures SCI'nit fixe en 
conformite avec les recommandatiorL'> contcnucs dans Ie document dc travail de la 
Commission portant sur la tenue du procCs dans un delai raisonnable (a paraitre). 

Commentaire 

Conformement aux regles actuelles, Ie procureur general ou Ie poursuivant public aurail 
suivant nos recommandations Ie droit absolu d'ordonner la suspension de toute poursuile. 
Toutefois, dans Ie cas des poursuites privCes, it devra auparavant en avoir pris la charge, 
comme Ie lui pemlet la recommandation 17 (etlo droit actuel) : nous ne voyons pas pourquoi 
it pourrait intervenir ainsi dans une poursuite qu'il n'a pas decide d'exercer lui-meme. 

La Couronne aura donc toute latitude pour faire suspendre la poursuite, mais I' exercice 
de ce pouvoir sera plus rigoureusement reglemenle qu'a I'heure actuelle. Comme I'arret 
definitif, la suspension devra se faire en audience publique, ce qui obligera Ie procureur 
general et Ie poursuivant public a rendre compte de leurs decisions. Et la suspension, pas 
plus que I'arret dCfinitif, ne pourra eire OrdOlUlee avant qu'un juge de paix ait decide de 
delivrer un acte judiciaire. Nous avolls explique pourquoi cette restriction s'imposait dans 
Ie cas de I'arret dCfinitif; puisque la suspension peut devenir pemlatlente (si les procedures 
ne sont pas reprises aVatlt la prescription), la meme regIe doH s'y appliquer. 

390. On neSllitpas encoresi I'arrctdes procedures a une incidcncesur Ie droitd'etrejugc dans un dclairaisolmable, 
gnrnnti par I'nlinea llb) de In Charte. La question a etc soulevce dans I'affaire Re Burrows alld TIle Queell 
(1983). 6 C.C.C. (3d) 54 (C.A. Man.). mais. vu les faits de l'espCce (les nouvelles accusations avaicnt etc 
portCcs Ie joW' ou I' arret des procedures avait ete ordonne. soit mnins de alx moisapres la date de I'infraction), 
Ie tribunal a cstimc que Ie dclai total ctait raisolmable. 
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Contrairement a I' arret definitif, la suspension ne pourra etre ordonnee par la Couronne 
a n'importe quelle etape de I'instance. La Charte reconnait a I 'accuse Ie droit d'etrejuge (et 
non pas simplement de subir son praces) dans un delai raisonnable. Or, iI est polie atteinte 
a ce droit si Ie ministere public ordonne la suspension d 'une poursuite a la demiere minute. 
Scrait-il equitable envers I'ace-use, parexemple, que Ie poursuivant insatisfait des directives 
donnees par Ie juge au jury puisse demander la suspension et reprendre les procedures plus 
tard ? Nous proposons donc que, Ie proces parvenu it un certain stade, Ie ministere public ne 
puisse plus ordonner I'interruption temporaire de la poursuite. 

L' etapenaturelle serait d' apres nous Ie mome!lt ou la Couronne a termine la presentation 
de sa preuve. A I'heure actuelle, elle doit a ce moment-Ia detemliner si tous les elements 
llccessaires a I'etablissement de la culpabilitc de I'accuse ont bien ete etablis. Si Ie 
poursuivant n'q pu meUre la main sur un tcmoin, au si pour quelque autre raison il estime 
ne pas avoir obtenu tous les elements requis, ilne d6clarera pas sa preuve close. En revanche, 
ille fera s'il juge que tous les elements de preuve n6cessaires ont bien ete produits. En 
excluant la suspension de la pOlllrsuite it panir de cette etape, nous enlevons simplement a 
la Couronne la possibilite de remettre en cause la qualite de sa preuve. 

De plus, ce n'est pas parce que Ie ministere public a Ie droit absolu d'ordonner la 
suspension de la poursuite qu'aucune surveillance judiciaire n'est possible. En realite, 
I'accuse pourra faire determiner par Ie tribunal si Ie prejudice est tel pour lui que les 
procedures ne devraient pas pouvoir eire reprises; cela, d'une part it cause de la prescription 
dont iI est question a la recommandation 43, et d'autre part parce qu'il aura Ie droit de 
demander au tribunal I'arret de la poursuite. C'est pourquoi la Couronne sera it tenue 
d'exposer les raillons pour lesquelles elle demande la suspension. 

Nous recommandons que Ie delai fixe pour I 'engagement de nouvelles procedures soit 
regi par les regles qui seront proposees dans Ie document de travail ponant sur la tenue du 
proces dans un delai raisonnable. La Commission y presentera en efret des recommandations 
touchant la prescription en general, et en particulier Ie delai dans lequel les procedures 
doivent etre reprises apres une suspension. 

Dans ce document,nous proposerons I'etablissement de delais de prescription qui soient 
fonction de la gravite de I'infraction reproch6e ainsi que d'autres considerations: ainsi,le 
delai fixe pour Ie debut du proces sera plus long si I' accuse a demande la tenue d 'une enquete 
preliminaire. Les delais proposes ne seront pas immuables : selon les circonstances, un delai 
plus coun pourra etre juge deraisonnable, au un delai plus long etre tenu pour raisonnable. 

Parmi les raisons qui ont motive I'etablissement d'un delai de forclusion, figure notre 
souci d'empecher que Ie droit de faire suspendre la poursuite I'empone automatiquement 
sur Ie droit de I'accuse d'elre juge dans un delai raisonnable : si la suspension peut parfois 
justifier la prolongation du d61ai de prescription, elle ne I' entrainera pas n6cessairement dans 
tous les cas. 
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Autre avant age, ces dispositions donnent au tribunal I' occasion d' examlner la decision 
prise par Ie poursuivant. Si la suspension de la poursuite etait subordonnce i\ I'obtcntion 
d 'une autorisationjudiciaire, I'une des questions i\ considcrer serait i\ COllP sur celie de savoir 
si I' accuse cst encore sllsceptible d' etre juge dans un d61ai raisonnable. Or, scion les 
recommandations faites dans Ie document de travail sur la tenue du proces drulS Ull delai 
raisonnable, il y a deux eventualites. D'abord, la Couronne peut engager Ie nouveau proces 
dans Ie delai fixe pour I'engagement de la premiere poursuite; la suspension n'aura alol's 
cause aucun prejudice a I'accusc (mais comme drulS les autres cas, celui-ci pourra essayer 
de faire valoir que Ie delai de prescription est dcrai1,onnable dans les circonstrulces). Elle 
peut aussi demander au tribunal Wle prolongation du d61ai de prescription - prolongation 
qui pourra etre refusee par Ie tribunal si la protection des droits de I'accuse I'exige. Dans un 
cas comme dans I' autre, ainsi qu'on Ie voit, les autorites judiciaires auront la possibilitc de 
juger si la suspension de la poursuite a cause ou non un prej:ldice i\ I 'accuse. 

Le tribunal pourrait egalement souhaiter verifier Ie bien-fonde de la suspension 
ordonnce par Ie ministere public pour dccelcr d'eventuels abus oe procCdure. Mais drulS cc 
cas, iI est possible de protegeI' les droits de I'accuse sans institu(:r un droit de regard fomle\. 
Dans un document de travail en preparation, la Conmlission recommruldera que les 
tribunaux soient habilites a rendre - d'office ou a la demrulde de I'accuse - une 
ordonnance meltant fin iI la poursuite391

, chaque fois que I'engagement ou la reprise des 
procedures emp&:herait de fagon irremediable l'accus6 de presenter une defense pleine et 
entiere ou constituerait un abus de procedure. Meme si I' exercice de ce droit de regard n' est 
pas automatique, it s'agit Iii d'un autre mecrulisme qui pemlet au tribunal de detcmliner si 
la suspension de la poursuite est prcjudiciable it I'accuse. 

C'est donc en raison de ces diverses possibilites d'intervention judiciaire que Ie 
poursuivant serait tenu dans Ie regime propose ici d'indiquer les raisons pour lesquelles iI 
ordonne la suspension de Ia poUl"Suite. Ulterieurement, Ie tribunal pourra etre appele a 
decider s' iI cst opportun de pemlettre I' engagement de nouvelles procedures, et alors it sera 
important qu'i1 connaisse ces raisons. Par exemple, I 'absence d'un temoin peut etre due au 
fait qu'il etait hospitaiise, ou encore au fait qu'on ne lui a pas signifie d'assignation, ce qui 
cst bien different, on en conviendra. Les explications seraient foumies au momellt Otl la 
suspension cst ordonnee et non it I'occasion d'un controle ulterieur, afin d'eviter les 
possibilites de justification a posteriori. 

b) La reprise des procedures 

(;) La situatioll actuelle 

A I'heure actuelle, I'arret des procedures entraine I'annulation de «tout engagement y 
relatif392». Par ailleurs, I'article 579 enonce que les procedures pcuvent etre reprises «SrulS 
nouvelle denonciation ou sans nouvel acte d'accusation». Rien n'emp&:he cepcndrult la 

391. Rnppelons que In Commission entend rcconunnnder I'ctublissement de celie ordolUlancc dans un document 
de travail iI paraitre sur Ics recours en matiere penalc. 

392. Code erimmel. nrt. 579. 
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Couronne de presenter une nouvelle denonciation, qui ne sera pas necessairement identique 
a Ia premiere et pourra etre signee par une personne differente393 

(ii) Recommandations 

44. La suspension de la poursuite annulerait toute citation a comparaitre ou tout 
engagement y afferents. Si les procedures sont reprises par la suite, les mesures visant 
a garantir la comparution de l'accuse devront etre con formes aux recommantlations 
faites dans Ie document de travail intitule Le!l mesures assurant la comparution, la mise 
en Iiberte provisoire et fa detention avant Ie proces. 

45. En cas de suspension de la poursuite, les procedures pourraient etre reprises 
avec comme point de depart soit Ie document d'inculpation initial, soit un nouveau 
document d'inculpation. 

Commentaire 

Si I' inculpation a entraine des mesure~ restreignant Ia liberte de I' accuse, I' arret definitif 
des procedures devra, faut-ille dire, y mettre fin. Ayant toujours prone la moderation dans 
Ie domaine du droit penal, nous avons concIu que la meme regIe devrait s'appUquer a la 
suspension: I' accuse ne devrait pas etre astreint a se conformer aux conditions etablies dans 
Ie documentordonnant sa comparution. Les recommandations faites par la Commission dans 
Ie document intitule Les mesures assurant La comparution394 contiennent des propositions 
deslinees a permettre une nouvelle comparution ~ns Ie cas ou les procedures seraient 
reprises. 

La recommandation 45 est fondee sur I'idee que Ia suspension ne met pas fin a Ia 
poursuite. Pour reprendre celle-ci, it faudra bien entendu recommencer depuis Ie debut, mais 
Ies nouvelles procedures seront fondees sur Ies memes accusations ou sur des accusations 
semblabIes. La presentation d'un nouveau document d'inculpation n 'est donc pas 
indispensable, mais pourra a l'occasion etre jugee plus commode. 

393. R. c. Judge oflhe Provincial Courl, Ex parle McLeod, precitc, noll: 364. 

394. CRD, Les mesures assuranlla comparulz'on, la mise en liberle provisoire ella deleniz'on avanlle proces, 
Docwnentde travail nO 57, Ottawa, La Commission, 1988. 

119 



CHAPITRE TROIS 

Sommaire des recommandations 

1. II y aurait lieu d'illlStituer la charge de directeur des poursuites penales, d'une 
part pour que I'engagement des poursuites penales echappe a toute consideration 
politi que partisane, et d'autre part afin d'attenuer les risques de conflit d'interets au 
sein du ministcre dirige par Ie procureur general. Le titulaire dirigerait Ie ministcre 
public et relcverait directement du procureur general. 

2. Le directem' des poursuites penales neferait pas partie de Ia fonction publique. 
II serait designe par Ie gouverneur en conseil et choisi parmi les candidats proposes 
par un co mite independant. 

3. Le directeur occuperait ses fonctions pendant une periode de dix ans, au tcrme 
de Iaquelle sa nomination pourl'ait etre renouvelee une seule fois. 

4. Le directeur pourrait etre demis de ses fonctions avant I'expiration de son 
mandat pour I'un des motifs suivants : inconduite, incapacite physique ou mentale, 
incompetence, conflit d'interets, refus de suivre Ies directives officielles et ecrites du 
procureur general. 

5. Le directeur ne pourrait etre demis de ses fonctions que par suite d'un vote de 
Ia Chambre des communes, sur motion du procureur general, et apres avoir ete 
entendu devant un co mite parIementaire. 

6. Le directeur recevrait Ie meme traitement et la meme pension de retraite que 
Ies juges de Ia Cour federale du Canada. 

7. Le procureur general aurait Ie pouvoir d'etablir a I'intention du directeur des 
lignes directrices de nature generale et de lui dormer des directives touchant une affaire 
en particuliel'. Ces Iignes directrices ct ces directives seraient obligatoirement ecrites, 
publiees dans Ia Gazette et rendues publiques au Parlement. Lorsque les interets de la 
justice l'exigent, Ie procureur general pourrait retarder Ia publication d'une directive 
touchant une affaire en particulier jusqu'a ce que Ie dossier soit clos. 

8. Le directeur serait habiIite a fournir aux procureurs de la Couronne des lignes 
directrices de nature gencrale ainsi que des directives touchant une affaire en 
particulier. Ces lignes directrices seraient obligatoirement ecrites et seraient publices 
dans un rapport remis annuellement au Pariement par Ie directeur. 
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9. Le directeur jouirait de tous les pouvoirs conferes au procureur general en 
matiere de droit criminel - notamment des pouvoirs qui lui sont conferes 
personnellement - sans que ce dernier en soit pour autant prive. 

10. Le budget du bureau du directeur constituerait un poste du budget du 
procureur general. C'est Ie directeur, et non Ie procureur general, qui verrait it 
I'utilisation des credits affectes au bureau. 

11. Sur Ie plan de la responsabilite ministerielle, la police devrait continuer de 
relever d'un autre ministre que Ie procureur general. 

12. 11 Y aurait lieu de changer Ie nom du ministere du Solliciteur general, qui 
deviendrait Ie ministere de la Police et des Services correctionnels. 

13. II Y aurait lieu de sup primer it Particle 2 do. Code criminella disposition par 
laquelle Ie solliciteur general est assimile au procureur general, sans la rem placer par 
une disposition equivalente concernant Ie ministre de la Police et des Services 
correctionnels. 

14. Le procureuf general et Ie poursuivant public devraient avoir Ie pouvoir 
d'ordonner a la police de continuer I'enqo.ete lorsqu'une poursuite a etC engagee, afin 
qu'elle les aide it constituer la preuve du ministere public et qu'elie recherche des 
elCments tendant a etablir la culpabilite ou I'innocence de I'accuse. 

15. Toutes les poursuites publiques devraient etre exercees par un avocat qui 
releve du procureur general et sous la surveillance de celui-ci. 

16. Le consentcment personnel du procureur general ne devrait ctre exige pour 
la poursuite d'aucun crime. 

17. Le procureur general et Ie poursuivant public devraient conserver Ie pouvoir 
de prendre en main toute poursuite privee. 

18. Les agents de police devraient continuer d'avoir Ie droit absolu et Ie devoir 
de determiner la forme et Ie fond des accusations devan t etre portees dans toute affaire, 
selon leur jugement, la Couronne ayant toutefois la prerogative de mettre fin aux 
procedures. 

19. Avant de porter une accusation devant Ie juge de paix, I'agent de police 
devrait etre tenu d 'obtenir l'avis du poursuivant public quant ala validite du document 
d'inculpaUon sur les plans de la forme et du fond, et quant It I'opportunite de 
l'inculpation. Cette fonction du poursuivant public devrait etre ajoutee aux textes 
legislatifs qui decrivent ses attributions si elle n'y figure pas deja. 

20. Lorsqu'il demande ainsi l'avis du poursuivant public, I'agent de police 
devrait etre tenu de Ie mettre au courant de tous les elements de preuve it l'appui de 
l'accusation et de toutes les circonstances de I'infraction. Le cas echeant, Ie 
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poursuivant l'avisera que la pl~euve n'est pas suff'lSante pour donner lieu a une 
declaration de culpabilite relative au chef d'accusation, ou encore que, dans les 
circQnstances, il y aurait lieu de modifier I'accusation ou de renoncer a toute 
inculpation. 

21. Meme lorsqu'il s'avcre materiellement impossible de soumettre Ie document 
d'illculpation au poursuivant public ou que ce dernierdeconseille I'inculpation, l' agent 
de Ia paix devrait pouvoir portell'I'accusation devant un juge de paix. II expliquera 
alors a celui-ci pourquoi il etail; materiellement impossible de demander l'avis du 
poursuivant public ou, Ie cas ecMant, ill'informera du fait que ce dernier a deconseille 
l'inculpation. 

22. Le procureur general devrait publier des lignes directrices applieables a 
l'engagement des poursuites penales. Ces lignes directrices enonceraient, en termes 
gcneraux, les elements qui doivent ou ne doivent pas etre pris en consideration Iorsqu'il 
s'agit de se prononcer sur l'opportunite du declenchement de poursuites. 

23. Denaient notamment eire enoncCs dans Ies lignes directrices les critcres 
suivants : (1) Le poursuivant public estime-t-il qu'il existe des elements de preuve au 
vu desquels un jury equitable ayant re~u des directives approprices pourrait declarer 
Ie suspect coupable ? (2) DarlS l'affirmative, la poursuite est-eUe dans une mesure 
raisonnablc. susceptible d'entrainer une declaration de culpabilite ? Le poursuivant 
aurait cgalement I'obligation de tenir compte des elements suivants ': (3) Des 
considerations liees a I'interet public rendent-elles la poursuite opportune malgre les 
faibles chances d'une declaration de culpabilite? (4) Des considerations humanitaires 
ou liees a l'interct public s'opposent-eUes a I'engagement de poursuites malgre les 
chances raisonnables d'une declaration de culpabilite ? (5) Les ressources existantes 
justifient-elles l'inculpation ? 

24. Lorsque, l'accuse ayant choisi Ie mode du procCs, il faut determiner devant 
quelle juridiction aura lieu celui-ci, la decision devrait continuer a relever du 
poursuivant public. 

25. Lorsque Ie crime reprochC est punissable par une peine d'emprisonnement 
de plus de deux ans, Ie procureur general devrait pouvoir exiger personneUement, 
independamment du choix exerce par l'accuse, que celui-ci subisse son procCs devant 
un tribunal compose d'un juge et d'un jury. Dans ce cas, une enquete preliminaire 
sera tenue si cela n'a pas deja etc fait. 

26. II Y aurait lieu de supprimer les exceptions etablies aux articles 469 et 473 du 
Code erimincl, en vertu desquelles, respectivement, certaines infractions reIcvent 
exclusivement des «cours superieures dejuridiction criminelle» eUa personne inculpee 
de ces infractions a Ie droit de renoncer au procCs devantjury. 

27. II y aurait lieu de Iaisser au procureur general Ie pouvoir de recourir a 
I'inculpation directe. 
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28. Lejuge devrait avoir Ie pouvoir d'ordonner l'arret des procedures lorsqu'il 
a ete dcmontre que I'inculpation directe c~mstitue un abus de procedure. 

29. Le procureur general dcvrait avoir Ia possibilite de recourir personnellement 
Ii l'inculpation directe meme lorsque l'cnquetc pre liminaire n'a pas encore eu lieu. Le 
tribunal saisi serait habilite a ajourner les proceduresjusqu'a ce que I'accuse ait etc 
informc de maniere complete et equitable de la preuve du ministere public et ait re~u, 
lorsque Ie tribunall' ordonne, des depositions signces par Ies temoins. 

30. Le procureur general devrait etre tenu d'indiquer a l'accuse les raisons pour 
lesquelles il a recoUl'S a I'inculpation directe. 

31. Le procureur general devrait etablir et publier les lignes directrices suivant 
lesquelles il determinera dans quels cas il y a lieu de recourir a l'inculpation directe 
lorsqu'il n'y a pas eu d'enquCte preliminaire. Ces lignes directrices preciseraient d'une 
part que l'inculpation directe est une procedure exceptionnelle ne devant Ctre employee 
que dans des circonstances extraordinaires, et d'autre part que Ie procureur general 
peut notamment tenir compte des considerations suivantes : 

a} il Y a lieu de crnindre pour la sccuritC des temoins a charge ou d'autres personnes 
concemces par la poursuitej 

b) il Y a lieu d'iostruire l'affaire Ie plus tot possible pour preserver Ia preuve de la 
Couronnej 

c) it faut eviter de multiplier les procedures; 

d) iln'y a pas d'autrc moyen d'cviter des retards dcraisonnables ou une prolonglltion 
indue des procedures. 

32. Lorsqu'une enquete preliminaire a ete tenue et que l'accuse a ete libere, 
l'inculpation directe devrait Ctre interdite a moins qu'un juge de la cour qui serait 
saisie de I'affaire n'y consente. Le juge ne donnerait ce consentement que s'il est 
convaincu, apres avoir entendu les observations des parties, que l'accuse a ete libere 
en trompant l'administration de lajustice ou par suite d'une erreur de droit faite par 
lejuge qui presidait l'enqucte. 

33. Lorsqu'un accuse a ete libere a I'issue d'une enquete preliminaire et qu'un 
element de preuve nouveau est par la suite decouvert, Ie poursuivant devrait pouvoir 
demander aujuge qui a preside l'enquCie - ou, si ceia est impossible, a un autrejuge 
de Ia memc cour - de Ia rouvrir. Lejuge pourra ordonner Ia reouverture de l' enquete 
s'il a ete etabIi que les conditions suivantes sont reunies : 
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a} la demande a ere presentee dans un dclai raisonnable apri\s la liberation: 

b) il aurait etc impossible, avec foute la diligence rnisonnable, de presenter l'element 
de preuve en question au cours de l' enquete prcliminaire; 

c} I'Clcment de preuve porte sur une question decisive. ou susceptible de s'avcrer 
decisive: 



d) l'eIement de preuve est raisonnablement susceptible d'etre eru; 

e) ajoure aux autres clements presenres ii.l'enquete preliminaire, l'element de preuve 
aurait vraiscmblablement pu influer sur la decision rendue. 

34. II y aurait lieu d'abolir Ie pouvoir d'arret des procedures confere au 
procureur general par Ie Code crimille/, ainsi que tout pouvoir de retrait des 
accusations prevu par la common law. Le legislateur devrait a la place attribuer au 
procureur general Ie pouvoir d'ordonner I'interruption temporaire ou definitive de Ia 
poursuite. 

35. L'arret definitif empecherait toute poursuite ulteri4mre contre I'accuse 
relativement aux chefs d'accusation vises par I'ordonnance ou a un crime 
correspondant sensiblement a celui qui est vise par I'ordonnance:. 

36. La suspension n'empechcrait pas Ia reprise, dans Ie Idelai approprie, des 
procedures contre l'accuse relativement aux accusations visees par I'ordonnance ou a 
un crime correspondant sensiblement a celui qui est vise par l' ordonnance. 

37. (1) La nature de l'ordonnance - suspension ou arret definitif - devrait y 
Stre clairement indiquee. 

(2) Lorsque Ia poursuite a ete suspendue et que Ir.s procledures ne so.nt pas 
repdses dans Ie delai approprie, Ia suspension deviendrait definitive. 

38. Le procureur general ou Ie poursuivant public devrait pouvoir ordonner 
I'arret definitif de tonte poursuite, qu'elle ait ete engagee par un ag(mt de police ou par 
un poursuhant prive. 

39. L'ari:"et definitif de Ia pourouite devrait obligatoirement: etre ordonne en 
audience publiqli.>!e, apres Ia decision de delivrer un actejudiciaire mais avantle verdict. 

40. Le procui~ur general devrait publier des !ignes directrices etablissant en 
termes generaux Ies ~;!ements qui peuvent influer sur Ia decision d'ordonner l'arret 
definitif d'une poursuitlt et Ies elements qui ne devrai,ent pas etre pris (\0 consideration. 

41. Le procureur ge'~eral ou Ie poursuivant public devrait avoir Ie pouvoir 
d'ordonner la suspension de ~'~)Ute poursuite dont il a la charge, qu'elle ait ete intentee 
par un agent de police ou par lm poursuivant prive. 

42. La suspension de la po~.!rsuite devrait obligatoirement etr(~ ordonnee en 
audience publique, entre Ie moment ;.()Il iI a ete decide de delivrer un acte judiciaire et 
cclui ou Ie ministere public a declar~ sa preuve close. Le procureur general ou Ie 
poursuivant public devrait etre tenu d'indiquer au tribunalles raisons pour IesqueUes 
il ordonne Ia suspension. 
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43. En cas de suspension, Ie delai pour Ia reprise des procedures serait fixe en 
conformite avec les recommandations contenues dans Ie document de tr'avail de Ia 
Commission portantsur Ia tenue du proces dans un delai raisonnable (3. paraitre). 

44. La suspension de Ia poursuite annulerait toute citation a comparaitre ou tout 
engagement y afferents. Si les procedures sont reprises par Ia suite, les mesures visant 
a garantir Ia comparution de I'accuse devront ctre conformes aux recommandations 
faites dans Ie document de travail intitulcLes mesures assilrallt fa compamtioll, la mise 
ellliberte pTDl'isoire et fa detentioll avant Ie proces. 

45. En cas de suspension de Ia poursuite, les procedures pourraient etre reprises 
avec comme point de depart soit Ie document d'inculpation initial, soit un nouveau 
document d'inculpation. 
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ANNEXEA 

La repartition des responsabilites en Grande-Bretagne 

1. Angleterre et pays de Galles 

C'est du procureur general que releventl'engagement et l'arret des poursuites. Conlffie 
nous l'avons VtI dans "historique, Ie procureur general agit au nom de la Couronne et peut 
intenter des poursuites, soit au moyen d'une denonciation faite devant unjuge de paix, soit 
au moyen d'une denonciation ex officio. Par ailleurs, il peut arreter les procedures en 
invoquant son pouvoir de nolle prosequi. 

Outre ces fonctions, Ie procureur general peut decider de plaider en personne dans les 
poursuites d 'une grande importance. Par aill~urs, de nombreuses infractions ne peuvent etre 
poursuivies sans son conscntement. Le procureur general ne fait pas partie du Cabinet. Seion 
la tradition, les decisions prises quant a I'engagement et a I'arret des poursuites pen ales 
echappent aux regles normales de la solidaritc ministerielle et doivent repondre a I'interet 
public, sans egarc! aux consequences politiques pour Ie procureur generallui-meme ou pour 
Ie parti au pouvoir. Le procureur general peut demander I'avis des autres membres du 
gouvemement, mais il assume I'entiere responsabilite de ses decisions'. 

Le solliciteur general est I 'adjoint du procw'eur general, dont i1 exerce les fonctions 
lorsque ce demier n' est pas en me sure de Ie faire. Ill' assiste aussi d' autres marlieres. Au 
meme titre que Ie procureur general, il agit en qualite de conseiller juridi~ue de la Chanlbre 
des communes; il n'est pas membre du Cabinet, mais siege au Parlement . 

Le lord chancelier est en revanche membre du Cabinet et membre du barreau. II est 
d'office president de la Chambre des lords. Ses principales fonctions concement 
I 'administration des tribunaux et la surveillance de la conduite des magistrats et des juges 

1. llalsbury's laws. 4" cd .• vol. 8, Londrcs. BUllerworths, 1974, nO 1274-1282, pp. 789-794; LoRD HAILSHAM, 

«Notes for a Lecture on the Law Officers and the Lord Chancellor» (1979), 17 Alta. L.R. 133, pp. 135-137; 
J.L1J. EDWARDS, La rcspol/sabillte millisterielle ell matiere de securite I/atiOl/ale, Ottawa, Approvisiollnemellts 
et Services Canada, 1980, p. 41; J .L1J. Eow ARDS. The la IV Officers of the CrowlI. Londres. Sweet & Maxwell, 
1964. pp. 222-224. 

2. La rcspollsabi/ite millisterielle . .. , op. cit .• note 1. pp. 21-23 et 35; HAlLSltAM,loc. cit. note I, p. 137. 

127 



itinerants. Le lord chancelier fait des recommandations it la reine quant aux nominations it 
la High Court. Enfin, ill.'a"it partie du Comite judiciaire du Conseil prive3

• 

Le ministre de l'Intedeur (Home Secretary) de I' Angleterre et du pays de Galles a des 
pouvoirs gencraux de surveillance it l'egard de la police, des coroners, des enquetes sur les 
incendies, des centres de detention provisoire, de la probation, des maisons de redressement 
et des prisons. II est egale:ment responsable de I' aide juridique et de I' organisation des cours 
de magistrats. C'est it lui que sont adresses les recours en griice fondes sur la prerogative 
roy al e4

• 

Le Director of Public Prosecutions intente et exerce les poursuites relatives it certaines 
infractions criminelles graves. II est soumis it I' autodte du procureur general, qu' il doit aviser 
avant de prendre des decisions relatives it des poursuites particulil~rement inlportantes. Le 
directeur doH etre mernbre du ban"eau depuis au moins dix anss. 

2. Ecoss€: 

En Ecosse, Ie Lord Advocate exerce bon nombre des fonctions confiees ailleurs au 
procureur general6

• Le solliciteur general est son adjoint et Ie rem place en cas 
d'empechement. Le Lord Advocate peut egalement confier des fonctions precises au 
solliciteur general. Du reste, il arrive frequemment que ce demier finisse par etre 110mme 
Lord AdvocMe7

• 

Le CrolVn Agent est it la tete du ministere public en Ecosse. Son bureau donne des 
directives auxprocuratorsfiscal, qui representent Ie Lord Advocate devant les tribunaux de 
comte (Sheriff COllrtS). Le bureau du Crown Agent est constitue de poursuivants 
professionnels, les advocates depute. Ceux-ci exanlinent les rapports remis par les 
procurators fiscal, afin de detemliner quelles accusations devraient etre portees et s'il y a 
lieu de recourir it la procedure sommaire ou it la mise en accusation. En Ecosse, l'accuse ne 
peut exiger un proces devant jury; c' est I' advocate depute qui decide si un jury sera fomle. 
Dans les affaires particulierement import antes ou delicates, Ie Lord Advocate ou Ie solliciteur 
general peut intervenir pcrsonnellcment8

• 

Le procurator fiscal ecossais conserve, suivant la common law, la responsabilite de 
faire enquete sur les crimes, et la loi lui con fie Ie soin d'ordonner au Chief Constable 
d'enqu6ter sur les infractions. Prccisons qu'i1 est indepcndrult de la police. II assiste 

3. Halsbzuy's uzws, 0p. cit., note I, nO 1171-1186. pp. 722-734; HAlLSllAM,loc. cit., note I, pp. 133 et 139. 

4. Halsbury's Laws. 0.'" cit., note I, nO 1243-1247, pp. 772-776. 

5. ld., nO 1289, p. 796; The Law Officers, op. cit., note I, pp. 10 et 362. 

6. Halsbzuy's Laws, op. cit .. note I, nO 1274, p. 789. 

7. J.LU. EDWARDS, The Attorney General. Politics. al/d the Public Interest. Lolldres, Swcct & Maxwell, 1984. 

8. /d., pp. 294-297. 
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ANNEXED 
Tableau comparatif des caracteristiques du poste de directeur des 

poursuites penales dans d' autres pays* 

ANGLETERRE IRLANDE VICTORIA 

Nommepar Procureur general Gouvemement, sur Gouverneur en cooseil 
recomrnandation d'un comite 

Duree des fonctions jusqu' a la retraite** fixee par Ie premier ministre jusqu'a65 ans 

Motifs de destruction incompetence, infraction a apres un rapport sur sante ou aucun motif officiel** 
la loi ou aux regles conduite 
habituelles de conduite** 

Pouvoir de destitution regles applicables aux Assemblee legislative sur Gouverneur en conseil, 
fonctionnaires** rapport du juge en chef, du confirmation du Parlement 

procureur general, de la 
Haute Cour de Justice 

Traiternent fixe par Ie procureur fIXe par Ie premier ministre meme que Ies juges de la 
general et Ie Tresor et ministre de la Fonction Cour supreme 

publique 

Pension Entente individuelle avec comrne pour Ie traitement meme que les juges de Ia 
Ie Tresor** Cour supreme 

Degre d'autonomie sous Ia surveillance du independant independant 
procureur general 

Poste etabli par Ia loi ? oui fonctionnaire non fonctionnaire 

Publication obligatoire rapport annuel des !ignes 
directrices generales 

N.P.L.*** lignes directrices generales 

Budget Ie directeurnomrne Ie Ie premier ministre nomrne directeur responsable de la 
personnel, Ie Tresor Ie personnel, Ie ministre de dotation et du budget** 
approuve Ie nombre la Fonction publique dirige 

* La Nouvelle-zelande a ete omise, parce qu'il n 'y a pas officiellement de Director a/PubliC Prosecutions dans ce pays. 
** Renseignements foumis au cours d' une communication privee. 

*** Non prevu parla loi 

AUSTRALIE 

Gouverneur general 

periode fixe, maximum de 
7ans 

possible: inconduite, 
incapacite mentale ou 
physique; obligatoire : 
failIite, absence non 
autorisee, autre empIoi, 
non-divulgation d'interets 

Gouverneur general 

fixe par Ie tribunal de la 
remuneration 

regime de la fonction 
publique ou autre regime 
approuve par Ie rninistre des 
Finances** 

soumis aux directives ecntes 
du procureur general 

oui 

directives du procureur 
general 

nomination de la fonction 
publique, Ie directeur a Ie 
pouvoir d'un chef permanent 



habituellement aux autopsies; souvent, i1 se rend sur les Heux des crimes graves pour diriger 
la recherche des elements de preuve. Mais dans les cas d'infractions mineures, i1 demeure 
Ie plus souvent a I'ecart de I'enquete. La Conmlission Philips9 a canciu que, si Ia loi exige 
que Ie procurator fiscal approuve I' engagement de poursuites pen ales, it s' agit 1ft dans une 
lal'ge mesure d'une fonction de pure fomle, I'approbationn'etant presque jamais refusee. 
Elle a aussi declare que, dans la pratique, la ligne de demarcation entre Ie volet «enquetes» 
et Ie volet «poursuites» demeure floue. 

9. ROYAL COM~USSION ON CRIMINAL PROCEDURE, Report, Londrcs, HMSQ, 1981 (Cmnd. 8092), p. 135. 
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ANNEXEB 

La repartition des pouvoirs entre Ie ministre de laJustice, 
Ie procureur general et Ie solliciteur general 

Ce tableau presente uniquement la repartition des fonctions etablie par Ies textes legislatifs, tant froeraux que provinciaux. Dans 
certaines provinces, on a, sur Ie plan administratif, attribue certaines responsabilites a un ministre- au Quebec, par exemple, Ie ministre 
de laJustice veiIIe a la conformite des lois avec la Charte - mais iI n'en est pas tenu compte ici. En Nouvelle-Ecosse, en Ontario, au 
Manitoba, en Alberta et en COlombie-Britannique, Ie titre de «ministre de la Justice» n'est pas employe, tandis qu'a 
l'ile-du-Prince-Edouard, on parle du «ministre de laJustice et procureur general». 

Abreviations 

MJ Ministre de laJustice 
PG Procureur general 
SG Solliciteur general 
MSP Ministre de la securite publique 
X Nonreleve 

Fed_ T_-N_ N.-E. I.-P.-E. N.-B. Qc Ont. Man. Sask. Alb. C.-B. 

Verification prealable des accusations X X X X X PG X X X X X 

Poursuites penales PG PG PG X X PG PG PG PG PG PG 

Autres litiges PG PG PG X X PG PG PG PG PG PG 

Conseils juridiques au gouvernement PG MJ PG X X MJ PG PG MJ PG PG 

Conseils juridiques au gouverneur 
general/lieutenant -gouverneur MJ MJ PG X X MJ PG PG PG PG PG 

Politique legislative MJ MJ PG X X MJ PG PG MJ PG PG 

Conformite a Ia Charte et a la 
Declaration des droits MJ X X X X X X X X X X 

Administration des tribunaux MJ MJ PG X X MT PG PG MT PG PG 

Police/Services correctionneIs SG MT SG X X MSP SG PG PG SG SG 
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CHAPITRE PREMIER 

Le role du procureur general 

1. Introduction 

Le procureur general, a I'echelon federal conmle a I 'echelon provincial, personnifie au 
Canada Ie regime des poursuites penales engagees au nom de l'Etat. Par Ie truchement du 
Parlement et des assemblees legislatives provinciales, it rlmd compte au public de I' exercice 
des pouvoirs qui lui sont conf€ln~S par la common law et par In legislation. II so trouve au 
centre meme du systeme judiciaire. Confiees a ses represent ants, les poursuites relatives aux 
infractions prevues au Code criminel1 ainsi que par d'autres lois federales et provinciales se 
deroulent sous Sil surveillance; ce droit de regard s'etend du reste aux poursuites pen ales 
privees. Par ailleurs, c'est aussi de lui que relevaient traditionneUement la police et les 
etablissements de detention (c'est de moins en moins Ie cas aujourd'hui). 

Le ministre de la Justice joue lui aussi un role central dans Ie systeme judiciaire federal. 
Membre du Cabinet, il exerce des responsabilites politiques. Au niveau federal, il est Ie 
principal artisan, au sein du gouVE.:mement, de la politique de celui-ci dans tout ce qui touche 
au droit; it est egalement responsable du sycteme judiciaire et, d' une maniere generale, de 
I'administration de la justice; enfill, il assume la fonction de conseiller juridique aupres du 
Cabinet. 

Vu les importantes fonctions rattachees a chacune de ces charges, il est particulierement 
remarquable qu'eUes soient, au Canada, confiees ala meme personne, Sur Ie plan federal, 
la loi prevoit en effet la designation d'un ministre de laJustice qui est d'offl:ce procureur 
general du Canada, tandis que dans chaque province Wle personne cumule ces fonctions, 
qui porte tun tot Ie titre de procureur general, tantot celui de ministre de laJustice. Le terme 
«procureur general» designera dans ce texte Ie titulaire de cette double charge, a moins que 
Ie contexte ne s'y oppose. 

Le pastE: de procureur g€meral doit, cela va sans dire, etre con fie a une persOlUle integre 
et responsable. L'engagement des paursuites penales, notanlment, pose des risques de 
conflits d'interets particulierement aigus. Plusieurs cas recents - l'enquete sur l'affaire 

1. L.R.C. (1985), cit. C-46. 
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Donald Marshalt2, I 'enquete «Ticketgate» au Manitobal
, la demission du procureur general 

de la Colombie-BritalUlique4
, I'enquete sur I'affaire Patricia StarrS - ont fait ressortir 

combien il importe que Ie titulaire de cette charge soit capable de neutralite et soit au-dessus 
des press ions, politiques ou autres. 

Nous nous proposons dans ce document d'etudier Ie role et les attributions du titulaire 
de ladouble charge de procureur general et deministre de laJw;tice a I'echelon federal. Nos 
recommalldations porteront d'une part sur la structure administrative dans laqueUe cette 
charge s'inscrit, ct d'autre part sur les pouvoirs particuliers attribues aux procureurs de la 
Couronne, suborclonnes au procureur general, en ce qui a trait a l'engagement, a I 'exercice 
et aI' abando:l des poursuites pen ales. Les recommanclations tOUChallt la sttl1cture 
administrative seront specifiquement destinees au ministere federal de la Justice; mais a 
notre sens, cUes poun'aient aisement etre mises an ccuvre a I'echelon provincialcgalement. 
Quant a celles qui ont trait aux pouvoirs du procureur general et des procureurs de la 
Couronnc en matiere cle poursuites, elIes concement directement les provinces. 

II. Historique 

Lorsque Ie legislateur, au provincial comme au federal, a institue la charge de procureur 
general, iI y a rattache les pouvoirs et fonctions traditionnellement attribues au procureur 

2. U\ commission clnblic en Nouvelle-:Ecosse avait pour mission d'enqucter sur Ie cas de Donald Marshall, 
condamnc pour meurtre II la suite d'une crroor judiciaire. Voir COMMISSION ROYALE SUR LA POURSUITE 
CRlMINEu.ECONTRE DONALD MARSIIALLJr., [Rapport) 7 vol., Halifax, Ln Conunission royale, 1989. Certains 
temoignages ont suscite des interrogations sur les rapports entre la police et Ie bureau du procureur general 
dnns Ie domnine des inculpations, ces rapports ayam pu influer sur la decision de ne pas porter d'nccusations 
contre un mcmbre du Cabinet provincial. 

3. Une enqucte policiere n entrainc I'inculpation d'avocnts et de juges du Manitoba, accuses de mnmcuvres 
reprehcn~ibles relativemcnt d des contraventions. Lc bureau du procuroor general a exerce les poursuites, muis 
il pnrticipait en meme temps, dans I'cxercice de ses attributions en matiere d'"administration de In justice», 
Ii des negociations avee les juges sur Ie traitement, les pt.'Ilsions, etc. Voir The Dewar Rel'iew: A report 
prepared by 17/C H01l0urable A.S. Dewar at the request of the Attl.':1Iey-General of Manitoba, inedit, octobre 
1988. La Commission Dewar a declare dans son rapport qU'Wl fonctionnnire, en particulier, se trouvait 
c1airement en situation de conflit d'intercts : iI avait entamc des disctlssions sur Ie plaidoyer avec I'avocat 
d'un desjuges, tout en participant alL" discussions touchant la pension Ii verser d cejuge. Cette question cst 
trnitl.'C dans la section intitulee (<La scission des charges de ministre de la Justice et de procllreur genera!», 
infra, p. 37. 

4. Au debut de 1988, Brian Smith abandonnait ses fonctions de procuroor genL'fal de la Colombie-Britannique. 
II a attribue sa dcmission nux tentalives d'ingcrencc du Cabinet dans les decisions prises en matiere 
d'inClllpation, qui devraient relever exclusivclllcnt du procuroor general. 

5. Unc enqucte judicia ire avait etc mise stir picd en Ontario au sujet d'un certain nombre de contributions 
politiqllcs doutcuses. Lc procureur gcneral de I' Ontario, Inn Scott, Ii signale qu' il pourrait s' nvercr neccssa ire 
que lui-mcme ou Ie bureau des procureurs de In Couronne conseille les policiers enqut>(eurs sur I'opportunite 
de porter dcs uCClIsations. Dans ces conditions. il a juge inopportun d'agir en meme tcmps en qualite de 
conseiller juridique du gOllvemcment, et I'on a rctenu les services d'un avocat de I'exterietlr. 
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general de l' Angleterre et du pays de Galles. Un bref rappel historique nous sera done des 
plus utiles pour mieux comprendre en quoi elle consiste . 

A l'origine, Ie terme «King's Attorney» (ou procureur general) designait simplement 
l'avocat charge de veiller aux interets du souverain, sur Ie plan juridique, dans tout Ie 
royaume. Quant au «King's Solicitor», ancetre du solliciteur general, c'etait l'adjoint 
principal du prC"'!ureur general7

• Au XVI" sieele, la plupart des poursuites pen ales etaient 
engagees par de simples citoyens, mais il arrivait it l'occasion que la Couronne. par son 
representant, en prenne l'initiative. Comme eUes etaient habituellement intentees au nom 
du souverain, la Couronne (par la voix de son representant) avaH Ia faeulte de meUre fin aux 
procedures avant Ie jugement8

• Ce pouvoir d'intervention en est done venu a etre exerce par 
Ie procureur general ou par Ie sollieiteur general. Dans bien des cas, ce dernier agissait en 
qualite d' adjoint du procureur general et il accomplissait une grande partie des taches 
ressortissant a la fonetion d' avoca!. 

En Angleterre et au pays de Galles, Ie procureur general jouissait de deux grands 
pouvoirs : celui de declencher des poursuites pen ales et celui d'y mettre fin. II pouvait 
engager l'action publique soit en faisant une denonciation devru1t un juge de paix et en 
demandant la delivrance d'un acte judiciaire, soit en recourru1t a la procCciure de la 
denonciatiol1 ex o!ficicl, prevue tU1iquement pour les cas de misdemeanours1o

, qui entrainait 
Ie renvoi devant Ia Star Chamber (Ia Chambre etoilee, cour investie de pouvoirs 
discretionnaires importants en matiere criminelle). Apres l' abolition de celle-oi, Ie procureur 
general pourra faire la denonciation aupres de Ia Court 0/ King's Benclt, au proceder 

6. Pnn.IP STENNINO a realise, sous les Iluspiccs de la Commission de rCfonlle du droit (ci-apres CRD), une etude 
approfondiesur les origines du systiime de poursuites publiques : Appearillg/or t/le Crown, Cowansville (Qc), 
Brown Legal Publications, 1986. Nous ne relntons ici que quelques-uns des failS qui y sont evoques. 

7. /d., pp. 15-16. 

8. Id., p. 17. 

9. La denonciation ex officio est definie de la fa~n suivante dans Ie O.iford Companion to Law, D. WALKER 

(dir.), Oxford, Clarendon Press, 1980, p. 444 : 

[TRAOUcnON) 
DenoClciation criminelle produite par Ie procureur gcneral, au nom de la Couronne, relativement 
n un crime portant ntteinte Ii la paix ct Ii I'ordre public dans Ie pays. On I'utilisait n ]'egard des 
ecrilS ou des discours sCditielL'c, des cmeutes sCditieuscs, des Iibclles visant des ambassadeurs 
elrangers et des actes entrnvant Ie Iravail des fonctionnaires. Cette procedure n etc abolie en 
1967. 

10. On Irouve la definition suivante du mISdemeanour dans Ie O,iford Companion to law, op. cit., note 9, p. 843 : 

[TRADUCTION) 
Suivant la common luw de I' Angleterre, crime moins grave que la treason et que la/eIOl!),. 
Faisaient partie de 10 categorie des mISdemeanours certains crimcs graves, camille Ie complot, 
I'cmeute, les voies de fait, mais iI s'ogissnit dans bien des cas d'infractions relativement 
mineures. En 1967, 011 a aboli toute distinction entre /elol!)' et mlSdemeano/lr, les reglcs 
applicables auxmlSdemeano/lrs etant rcndues applicables aux infractions appartenant alL" deux 
categories. On a ctabli plutot wle distinction enlrc les infractions qui sont arrestables et celles 
qui ne Ie sont pas; les premieres sont Ics infractions Ii I'cgord dcsquelles la peine est fixcc par la 
loi ou dont I'auteur est passible d'une peine d'emprisormement de cinq nns. 
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directement par mise en accusation devant cette juridiction. II pourra aussi meUre fin 1\ toute 
poursllite penale privCe (sauf I'appea/ olle/ollY I), 

Le procureur general d' Angleterre et du pays de Galles etait a la tete du barreau (ill' est 
encore aujourd'hui), ce qui lui donnait Ie droit d'ctre enteqdu avant tout autre avocat, queUe 
que soit la juridiction, s'it plaidait lui-meme. It pouvait meUre fin a toute poursuite pour 
Ie/oilY en ayant personnelIement recours au II 0 lie prosequi12

• It pouvait nussi prendre en main 
les pollrsuites privees si Ie poursuivant y conset1tait. Peut·elre meme In chose etnit-elle 
possible sans ce consentement, mail; ce n'est pas certain lJ

• 

11. La d6(initioo suivante du tenne appeal o! !dOl!)' figure dans Ie O.iford Companioll to leIII', op. cit., note 9, 
p. 69: 

[TRADucnoN] 
Dans les cas de m('''' caustie par meurtre ou manslaughter, Ie seigneur du d6funt, sa vcuve 00 

son hcritier de sexe mnseulin pouvnit presenter UII appel, essentiellement une aceusatiott, line 
cOIlt.estatiOll ou unedemundc pour Ie prl.judice personnel subi plutOt que pour Ie prejudice public. 
Cet appel pouvltit eire prescnte memc nprCs que I'iotime cut etc mis en accusation, jug6 et 
acquitte. Le defendeur pouvait exiger un proccs par combat. Les parties devaient s'affronter 
personnellcmellt; mais les femmes, les prctres, les enfants, les personlles ugees de plus de 
soixante ans, les infinnes et les aveugles pouvaient en gager un champion. Lc combat se deroo/ait 
devant les juges du King's Dench ou des Common pleas: les parties, annces d'un long baton et 
d'un boucHer de cuir, comoottuicnl tiu lever du solciljusqu'o la 10mbCc de Ia nul!, oujusqu'd ce 
que I'unc d' elles cde gruce. Lc dcf cndeur pouvait se disculper au moyen de l' ordalie ou, It,)rsque 
ceUe-ci fut abolie, pur un proces devantjury perpatriilll. S'i1 perdnit Ie combat ou cillit d~clarc 
coupable, it subisstiit Ie mIlme sort que s'il nvait cle declare coupable llprCS une miSt) en 
nccusation et In Couronne n' avait aucun pouvoir de pardon VII Ie enrllctere prive de I'nppcl, Cette 
procedure u fini par tamber en dCsuetude sans toutefois etre aoolie fornlclll)ment. En 1817, 
Ashford II presente un writ d' appcl devant Ie King's Benclt cootre TIl0rnton, felativcmellt au viol 
et eu meurtrc pretcndus de Mary Ashford. Thornton avait dejd etc juge et acquitte de ce crime 
pal' In Cour d'assiscs; j) a demandc un procCs par camb.~t contre Ashford, qui n'a pas rclev61c 
d6fi; Thornton n etc libCre. Voir Ash!ord c. ThomiOlI (1818), 1 B. & Ald. 405. L'nnllce suivante, 
Ie 16gislaleur nbolissait I'appealo/!elony elle proccs par combat. 

12. l' expression nolle prosequi cst definic de In mnnicrc suivante dallS Ie O.iford COli/pall/Oil to Law. op. cit., 
note 9, p. 883: 

[TRADUCTION] 
En matiere civile, engagement du demnndeur de reHoncer d son action, en totalite ou on partie, 
ou 0 I'egurd de certains dCfendcurs. Le procurcur general de l'Angletcrre peut en lout temps, 
dans toute action pennIe engagec pur mise en nccusatioll, enregistrer un nolle pr()~'equi et aUlsi 
mettre fin aux procedures. L'originc de ell pouvoir demeure inccrtaine, mais son fondemcnt 
parait etre Ie SUiVlUlt : camme les POUTSUitCS pennlc.') sont clCclench6cs uu nom de III Coul'Ontle, 
celle-ci peut y metlre (in. La premiere occurrencc remonte 0 l'alUlce 15!>5. La cour. dans un leI 
cas. :nterdira loute procedure ulterieurc duns Ie cadre de I'instnnce, snns cherchcr d connaitre les 
motifs ou In justification de la decision du procurcur genCrul. Le lIolle prosequi n'equivaut pas 
dun acquittemcnt: it n'empCche pns une nouvelle mise en nccusatioo relalivcment D In mt.!me 
ulfraction. 

Aux U.S.A., Ie pouvoir discrclionnnire est CDnfere au poursuivunt, par exempll~ Ie district 
alfomey: j) peut etre exerec si l' accusc s· enguge n dedommager In victimc Oll d plaitk:!, coupable 
relntivcment nunc nccusation de moindrc grnvite. 

13. SmNNINo,op. cit., note 6, pp. 30-31. 
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Ce sysh~me britannique sera dans une large mestJre repris dans les colonies des 
Maritimes et du Haut-Canada, avec certaines modifications. On y instituera, ainsi qu'au 
Bas-Canada, la charge de procureur general. II inlporte toutefois de souligner que les 
titulaires participeront davant age aux poursuites qui, en Angleterre, auraient normalement 
revetu un caractere prive14

• Dans Ie Haut-Canada, par exemple, la premiere loi etablissant 
un systeme fonde sur la fonction de procureur de la Couronne a ete adoptee plus de vin§! 
ans avant son pendant britannique; eUe s'inspirait en fait du systeme fm vigueur en Ecosse1 

• 

Deux comites furent formes au sein du Conscil executif de la province du Canada pour 
etudier les problemes lies Ii l'administration de lajustice dans I'Est et l'Ouest du Canadal6

• 

L'objet du rapport de 1846 consistait Ii voir de queUe maniere proceder pour integrer au 
gouvemement les deux procureurs generaux et les deux soHiciteurs generaux apres I 'union 
des deux Canadas. La recommalldation du Comite : que les quatre titulaires conservent leur 
siege au Parlement, mais que seuls les procureurs generaux demeurent membres du Conseil 
executif. La fonction de procureur general consisterait principalell1lellt a defelldre les inten~ts 
de la Couronlle devant les tribunaux et Ii agir Ii titre de conseiller juridique aupres des autres 
membres du Cabinet. Quant aux solliciteurs generaux, ils continueraient selon les besoins 
de preter main-forte aux procureurs generaux, et notanlment de representer la Couronne 
devant les tribunaux. Lorsque aucun des quatre ne serait en mesure de plaider devant Ie 
tribunal, Ie procureur general ou Ie solliciteur general pourrait donner a un avocat, 
normalement un «conseiller de la Reine», instruction de les representerl7

• 

La Loi cOllstitutiolllle//e de 186718
, texte Ii l'origine de la federation canadienne, 

comporte plusieurs dispositions dont il y a lieu de tenir compte lorsque I'on etudie Ie rOle 
du procureur general. Citons notamment celles-ci : 

1. Le paragraphe 91(27), qui donne au Parlement competenc~~ exclusive concernant: 
« [I] a loi criminelle, sauf la constitution des tribunaux de juridictioll criminelle, mais 
y compris la procedure en matiere criminelle»; 

2. Le paragraphe 92(14), qui donne aux legislatures provinciales competence 
exclusive Ii l'egard de : «[I] 'administration de lajustice dans Ia province, y compris 
la crea~ion, Ie maintien et I'organisation de tribwlaux de justice pour la province, 

14. ld., p. 40. 

15. On trouvera des details sur l'etablissement de ce systeme au moyen de L 'Acte des aI'ocats de comte du Haut 
Canada, S.C. 1857, ch. 59, dans M. BLOOS, ~The Public Prosecutions Model From Upper Canada» (1989), 
32 c.L.Q. 69. 

16. Province of Canada, Committee of the Executive Council respecting the Salaries arid Emoluments of the Law 
Officers of the Crown in this Province and the Fees to Queen's Counsel for Services rendered by them for 
the Crown payable out of the Public Funds, 1844 (NRG 1, EI, Canada State Book C, pp. 563-569) ct Province 
of Canada, Special Committee of the Executive Council in relation to the remuneration and duties of the 
Crown Law Officers, 1846 (RG1, El, Canada State Book F, pp. 85-100) cites dans STENNlNO, op. cit., note 
6, pp. 64-68. 

17. STENNINO,Op. cit., note 6, pp. 64-68. 

18. 30 & 31 Viet., R.-U., ch. 3. 
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ayant juridiction civile et criminelle, y compris la procooure en matieres civiles 
devant ces tribunaux»; 

3. L'article 63, suivant lequel «[Ie] consei.l executif d'Ontario et de Quebec se 
composera des personnes que Ie lieutenant-gouverneur jugera, de temps a autre, a 
propos de nommer, et en premier lieu, des officiers suivants, a savoir : Ie 
procureur-general [ .. .] et - dans la province de Quebec - [. .. ] Ie solliciteur 
g€meral»; 

4. L'atiicle 134, qui prevoit notamment la nomination, sous Ie gratld sceau de la 
province, du procureur general et en plus, au Quebec, du solliciteur general; 

5. L' article 135, suivant lequel Ie procureur general et Ie solliciteur general 
continueront d'avoir «tous les droits, pouvoirs, devoirs, fonctions, obligations ou 
attributions» qui leur etaient conferes ou imposes avant I'adoption de la Loi 
constitutionnelle de 1867, jusqu' a ce que la legislature en ordonne autrement. 

Par suite de cette repartition des competences, la majorite des poursuites penales allaient 
dorenavant rdever des pt'ocureurs g€meraux des provinces et de leurs representants. 

Apres la creation de la fooeration, chacun des gouverneOlents federal et provinciaux a 
institue les charges de procureur general ou de nllnistre de In Justice, encore que les 
designations ne fussent pas unifornles d 'une province a I' autre. Conformes dans une certaine 
mesure au modele britannique, les attributions rattachees a ces charges s'en ecartaient 
neatlmoins sur des points importants. Des explications completes sur la situation en 
Angleterre et en Ecosse figurent a l'atlOexe A, O1ais nous en decrirons cetiains aspects dans 
les pages qui Guivent. 

Le premier texte legislatir du Parlement federal sur la charge de procureur general est 
l'Acte COllcemant Ie Departemellt de la Justice 19

, par lequel fut etabli Ie ministere de la 
Justice. Dans Ia version originale (1868) de cette loi, les fonctions atlribuees au ministre de 
la Justice sont Jes suivantes : agir en qualite de conseiller juridique officiel aupres du 
gouverneur general et du Cabinet; veiller a ce que I' administration des affaires publiques se 
fasse en conformite avec la loi; exercer une surveillance qUatlt a tout ce qui concerne 
I' administration de la justice au Canada, dans les limites de la competence federale; faire 
des recommendations touch ant l'activite legisiative des provil1ces20

• 

La loi de 1868 disposait egalement que Ie O1inistre de la Justice etait d' office procureur 
general du Canada. Par ailleurs, Ie procureur general se voyait confier les pouvoirs ot 
fonctions «qui dependent de Ja charge du PrQc~reur-General d' Angleterre par la loi ou 
l'usage21 ». II jouissait en fait des pouvoirs que les t€xtes provinciaux anterieurs a 1867 
avaient conferes aux procureurs generaux des provinces, dans la mesure ou ces textes 

19. S.C. 1868. eh. 39. 

20. Id .• art. 2. 

21. Id .• art. 3. 
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ressortissaient maintenant a Ia competence federaIe. Le procureur general avait d'autres 
responsabilites : agir a titre de conseiller juridique aupres des ministeres; approuver les 
instruments publies sous Ie grand sceau du Canada; exercer une surveillance generale a 
l'egard des prisons et des penitenciers; s'occuper de tous les litiges auxquels est partie la 
Couronne du chef du Canada22

• Par ailleurs, lors de la creation en 1873 de la Police a cheval 
du Nord-Ouest, la surveillance en fut confi6e au ministere de la Justice2J. 

Quant a la charge de solliciteur general federal, eUe fut etablie en 1887, en vertu de 
I 'Acte pour1Ioyallt d Ia lIombzatioll d 'WI So/liciteur gelleral24

• Ce texte prevoyait en effet la 
designation d'un solliciteur general, ~i «aidera au ministre de la Justice dans les travaux 
de conseil du ministere de In Justite ». En realite, Ie titulaire se voyait attribuer Ie role 
traditionnellement associe it ce poste en Angleterre, it savoir, etre I'adjoint du procureur 
general. 

Dans chaque province, on s'en est tenu a l'usage consistant a confier a une seule et 
meme personne Ies fonctions de ministre de IaJustice et de procureur general. La repartition 
des respol1sabilites entre les deux charges n'etait cependant pas uniforme. On trouvera it 
I'annexe B un tableau montrant Ies differences d'wle province it I'autre sous ce rapport. 

En rendant obligatoire Ie cumul des fonctions de procureur general et de ministre de la 
Justice, les texles federal et provinciaux s' ecartaient du modele anglais. Le procureur general 
britannique, par exemple, n 'est pas membre du Cabinet et ses attributions sont 
considerablement moins import antes que celles de son pendant canadien. En Angleterre, la 
police et les prisons relevent du ministre de l'Interieur (Home Secretary), ainsi que 
l'administration des tribunaux dans une certaine mesure. 11 partage cette demiere 
responsabilite avec Ie lord chancelier, qui par ailleurs fait des recommandations qual'it au 
choix des juges, veille au bon fonctionnement du systeme judiciaire et est conseiller juridique 
aupres du Cabinet. Tous deux font partie de celui-ci et exercent donc des responsabilites 
politiques. 

Le legislateur canadien, 10rsqu'iI a adopte la loi etablissant la charge de procureur 
general federal, a donc rattache a celle-ci plusieurs responsabilites : s' occuper des poursuites 
judiciaires, agir it titre de conseiller juridique aupres du gouvemement, s'occuper de 
I' administration des tribunaux, surveiller la pol ice ainsi que I' administration des prisons et 
des penitenciers. Et toutes ces fonctions, illes confiait a un membre du Cabinet - donc a 
une personne investie de responsabilites de nature politique. Or, it s' agi! de fonctions qui, 
dans la tradition britannique, demeuraient separees et qui de nos jours, en Angleterre, sont 
reparties entre les titulaires de cinq postes differents. 

22. Ibid. 

23. Acte concernant I 'administration de fa justice et I' etablissement d'un corps de police dims les Territoires du 
Nord-Ouest, S.C. 1873, ch. 35. Voir Ies observations sur In creation de ce corps policier dans P. STENNING, 
Le statut juridique de fa police, document d'etude prepare pour Ia CRD, Ottawa, Approvisionnements et 
Services Canada, 1981, pp.t17-48. 

24. S.C. 1887, ch. 14. 

25. Id., art. 1. 
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Si deptiis lors la loi a ete modifiee, dans l'ensemble Ie systeme est reste intact. C'est 
ainsi que re!l3vent du solliciteur general, depuis 1966, la GRC, les prisons et les penitenciers 
ainsi que les liberations conditionnelles et les reductions de peine26

• Cela est contraire aux 
fonctions traditionnellemeh: attribuees au solliciteur general en Angleterre, et I' anomalie se 
retrouve maintenant non seulement au palier federal, mais aussi dans six provinces27

• A cette 
exception pres, cependant, les fonctions atttibuees au ministre de laJustice et au procureur 
general sont aujourd'hui les memes qu'en1868. 

III. Le role actuel du procureur general 

Pour comprendre en quoi consiste la fonction de procureur general de nos jours, i1 est 
indispensable de bien eemer les divers roles assignes it son titulaire. Membre du Cabinet, Ie 
procureur general rend compte au Parlement et au public. Par ailleurs, il est it la tete du 
ministere public. De ce fait, it a la responsabilite des pOUl"Suites penales engagees par l'Rtat, 
il exerce une surveillance it I' egaI'd des poursuites privees et est partant soumis it I' autorite 
des tribunatlx. Ell outre, il a deja eu la respollsabilite de la police sur Ie plan federal, et l'a 
du reste cOllservee dans certaines provinces. Nous etudierons donc successivement chacune 
de ces facefies de la fonction de procureur general. 

A. Le procureur g€meral et le pouvoir politi que 

En AngletelTe, Ie procureur generalne fait pas partie du Cabinet et echappe aI' autorite 
de celui-ci dans I'exercice de ses pouvoirs en matiere de poursuites. II est etabli depuis Ie 
debut du siecle qu'il petit - sans y etre tenu - demander I' avis des ministres. Les propos 
suivants, tenus par lord Shawcross en 1951 (il etait it ce moment procureur general) 
constituent l'expose Ie mieux connu des rapports entre Ie titulaire de cette charge et Ie 
Cabinet: 

[TRADUCl'ION] 

A mon avis, Ie principe applicable peut s' enoncer de la fagon suivante. Pour decider s' il y a 
lieu d'autoriser la poursuit~, Ie procureur general doit se familiariser avec tous les faits 
pertinents, par exemple, l'effet que la poursuite, qu'elle aboutisse ou non, est susceptible 
d'avoir sur Ie moral de la population et l' ordre public, ainsi qu' avec tout autre aspect touch ant 
l'interet public. Pour ce faire, it peut - sans y etre tenu a mon avis - consulter l'un ou 
l' autre de ses collegues au gouvemement; en fait, comme l' a dit un jour lord Simon, ne pas 
Ie faire serait dans certains cas stupide. Mais ses collegues peuvent seulement I'informer 
d'elements particuliers susceptiblcs d'influer sur sa decision; leur assistance ne consiste pas 

26. Lor'de 1966 sur "organisation dugouvernement, S.C. 1966-1967, ch, 25, art. 4. La responsabilite des prisons 
et des penitenciers est passee du procureur general au ministrc de la Justice avec I'adoption de Ia Loi du 
ministere de fa Justice, S.R.C. 1906, ch, 21. 

27. P,.n Nouvel1e-Ecoose, IIU Nouveau-Brunswick, en Ontario, en Alberta et en Colombie-Britanr.tiqui.!, Ie 
solliciteur general est responsable de la police, tandis qu' au Quebec, cette responsabilite est confiCe au ministre 
de 18 securite pUblique. Par nilleurs, bien que I'article 2 du Police Act de l' Alberta, S.A. 1988, chi. P-12.0l 
attribue l'administration de cette loi au sollicitcur general. tous les services de police et les agents de la paix 
continuent il relever du procureur general. 
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(et ne doit pas consister) a lui dire queUe devrait etre sa decision, dont Ia responsabilite lui 
incombe. II ne doit subir aucune pression de Ia part de ses coIlElgues ace sujet, et il n' en subit 
aucune. Le procureur general ne peut non plus, i1 va sans dire, se decharger sur ses collegues 
de Ia responsabilite de Ia decision. Lorsque se posent des considerations politiques qui, au 
sens large que j 'ai indique, influent sur Ie gouvernement d'un point de vue theorique, Ie 
procureur general doh en etre Ie seuljuge et les aborder avec Ia neutralite qui caracterise sa 
fonction28

• 

Cette independance, il faut toutefois Ie signaler, releve simplernent des conventioHS. 
Comme l'observait un auteur, il est difficile de trouver [TRADUCTION] «quelque fondement 
juridique que ce soit pour affirmer que Ie procureur general a Ie droit d'agir d'une maniere 
independante29 ». 

Au Canada, la situation est moins claire. Contrairement a son collegue britannique, Ie 
procureur general y est membre du Cabinet et, en vertu de la loi, egalement ministre de la 
Justice, responsable a ce titre de la «surveillance de toutes les matieres qui concement 
l'administration de Iajustice au Canada30». 11 a en outre toujours ete investi des pouvoirs et 
des fonctions exerces en Angleterre par Ie m inistre de I' Interieur (I-Jome Secretary) et Ie lord 
chancelier - tous deux membres du Cabinet. 

Stenning souligne, en parlant de l'epoque coloniale - Ie procureur general etait alors 
un avocat dont Ie gouvemement retenait les services -, que [TRADUCTION] «nul conseiller 
juridique de la Couronne (taw officer) ne pouvait serieusement croire a ce moment-la qu'il 
jouissait de quelque "independance politique" que ce soit par rapport au gouvemement, ni 
qu'il y avait droit3!». En 1840, apres l'Union, on demanda aux procureurs generaux (et 
solliciteurs generaux) du Canada-Est et du Canada-Ouest de conserver leur siege au 
Parlement et de participer a la vie politique32

• Stenning rappelle que [TRADUCTION] <<les 
deux chefs du gouvernement a laJanus qui dirigeait les destinees de Ia Province a l'epoque, 
Baldwin et Lafontaine, etaient respectivement procureur general du Canada-Ouest et du 
Canada-Ese3». Ce cumul se poursuivra apres 1867 : Sir John A. Macdonald exereera la 
fonelion de procureur generaljusqu'en 187334. 

28. Les propos de lord Showcross sont cites dans J.LlJ. EDWARDS, Tile Law Officers of tile Cl'own. Londres. 
Sweet & Maxwell. 1964. p. 223. 

29. O. MARSHALL. Constitutional COnl'entions: tile Rules and Forms of Political Accountability, Oxford. 
Clarendon Press. 1984. p. 112. 

30. Loi sur Ie minis/ere de la Justice. L.R.C. (1985). ch. J-2. 01. 4b). 

31. Op. ca.. note 6. p. 288. 

32. Ibid. 

33. Id .• pp. 288-289. 

34. J.L1.J. EDWARDS. Tile Attorney General, Polilics. and tile Public Interest. Londres. Sweet & Mdxwell. 1984. 
p. 358. Edwards signale de plus que William Aberhart a cumule les fonctions de procureur general et de 
premier ministre en Alberta. et qu' [TRAPUcnoN] «i1 est arrive souvent. et bien apres Ie debut de notre siecle, 
que Ie premierministre d'un gouvemement provincial exerce simultnlliiment la charge de procureur gene;al». 
L' exemple de Maurice Duplessis. au Quebec. vient inunediatement Ii I' esprit. 
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Edwards souligne aussi {en qualifiant Ie fait de malheureux} que, pour la peri ode 
anterieure a 1978, 

[TRADUcnON] 
[I]ndependamment du parti au pouvoir, il semble possible de conc1ure que les premiers 
ministrcs et procureurs generaux souscrivaicnt alors a une philosophie radicalcment 
differente, suivant laquellc les decisions touch ant des affaires hautement politiques etaient 
prises par Ie Cabinet ct executees par Ie procurcur generarls. 

L'auteur se penche ensuite sur Ie cas des gouvemements Saint-Laurent, Pearson et 
Diefenbaker, exprimant l'avis qu'a cette epoque 

[TRADUcnON] 
[L]a plupart des ministres de la Couronne auraient considen!lcurparticipation a ces decisions 
du Cabinet en matiere de poursuites pen ales comme I'application naturelle du principe de 
la responsabiJite col1ective II l'egard des decisions politiques delicates36

• 

Ces demieres annees, toutcfois, on a concIu a I' applicabilite du «principe Shawcross» 
au Canada. Au moins quatre procureurs genoraux, a commencer P,lr Ron Basford en 1978, 
ont adhere a I'ononce de principe de lord Shawcross, suivant lequelle procureur general 
n' est pas soumis a I' autorite du Cabinet lorsqu' iI prend des decisions en matiere de poursuites 
penales37

• Voici les propos de M. Basford: 

Le premier principe a appliquer, a mon avis, c'est qu'il faut exc1ure loute consideration 
fondee sur des opinions etroites et partiales, ou sur les consequences politiques de la 
divulgation de certains faits pour moi-mcme ou pour d'autres. 

Lorsqu'il doit prendre lme decision a propos d'une question aussi delicate que celle-Ia, Ie 
procllfeur general a Ie droit de demander des renseignements et des conseils ad' autres, mais 
il ne doit certainement pas obeir aux directives de ses collcgues du gouvemement ou du 
Parlemenllui-mcme38

• 

La Commission McDonald est arrivec a une conclusion sembI able, Ie procureur g€meral 
devant selon elle laisser de cote tout interet personnel ou politique lorsqu'il decide de 
I'opportunite de declencher une poursuite39

• 

35. ld .. p. 361. 

36. ld .. p. 362. 

37. R. MCMURTRY, (<'nlC Office of tlle Atlomcy General», dans D. MENDES DA COSTA (dir.), The Cambridge 
Lectures, Toronto, Buttcnvorths, 1981, pp. 2 .. 3 et 5-6 (i1 s'agit de I'cx-procureur general de l'Ontatio); 
I. SCOTI, «111C Role of the Attomey General and the Charter of Rights» (1986-1987), 29 C.L.Q. 187, 
pp. 189-192 (M. Scott est I'aetuel procurcur general de l'Ontario); les observations de M. R. Basford et de 
M. M. Macguigan (tollS deux ex-ministrcs de la Justice f€ld€lralLx) sont citces dans EDWARDS, op. ci/" note 
34, pp. 359-364. 

38. Canada, Dcbats dc la Chambre des COI//ll/lllleS, p. 3881, 17 mars 1978. 

39. COMMISSION O'ENQUlITE SUR CERTAlNES ACTIVITEs OE LA GENDARMERIE ROYALE OU CANADA, Troisieme 
rapport: Certaines aclivitCs de la ORe et j'a C01l1zaissallcc qu'clI amit Ie goul'emcment, Ottawa, 
Approvisionnemcllts et Services Canada, 1981 (pl'esident: M.lejugc D.C. McDonald), p. 519. 
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Plusieurs juristes ant eu l'occasion d'etuelier Ie role du procureur general, notamment 
dans des affaires concemant la Charte canadienne des droits et libert.es40

• Le procureur 
general de I' Ontario a declare que, dans Ie cas au i1 serait convaincu de I' ioconstitutionnalite 
d'un texte d'incrimination au d'avis qu'wle poursuite viole les droits de j'accuse, il aura it 
l'obligation d'intervenir pour faire aJ1'(~ter les procectures41

• Poussant Ie raisonnement d'un 
cran, M. Scott a exprime I' hypothese que Ie procureur general qui estimerait GJle les mesures 
proposees par un autre ministre sont inconstitutionnelles, et qui n'aurait pas d',uutre moyen 
de s'y opposer, pourrait eire tel1U d'intenter des poursuites judiciaires contre son colh~gue. 
II a conclu ses remarques de la fagon suivante : 

[TRADUCTION] 

[L] .. public et la communaute juridique devraient fa ire preuve de vigilance a I'egard du 
procureur general, et veiller a ce qu'jj respecte !es principes fondamentaux de neutralit6et 
d'objectivite qui ont historiquemcnt oriente! 'excl'cice de ses responsabilit6s42

• 

II n'en demeure pas mains que Ie procureur general, designe par Ie premier minisQre, 
pourrait eventuellement eIre dcmis de ses fonctions s'il s'obstinait a suivre une Iigne de 
conduite contraire a celle que lui conseille Ie Cabinet. II pourrait aussi, dans un tel cas,. 
prcfererdemissionner avant d'ctre renvoye43

• Or, d'une fagon comme de I'autre, son depart 
serait susceptible d'avoir de graves consequences politiques, voire de mettre en perilla 
survie du gouvemement. 

II ne fait aucun doute non plus -Ia chose a €lIe afflmlCe tant par des procureurs generaux 
que par les tribunaux - que Ie procureur general doit rendre compte de ses actes devant Ie 
Parlement au l'assembl6e legislative provinciale. L'arret Smythe c. La RebzeM fait autorite 
surcette question. Selon lejuge en chef Fauteux, la Caul' ne pouvait en I' occun'ence contralel' 
I' exercice par Ie procureur general de son pouvoir eliscretionnaire d' opter pour la procedure 
sommaire, mais celui-ci pouvait etre inten'oge devant l'assembl6e legislative ace sujet et, 
Ie cas echean!, faire I'objet de rcprimandes. 

Autrement dit, celie obligation de rendre compte de ses actes au Parlement tiendrait a 
ce que les ministres de la Couronne peuvent eIre interroges en Chanlbre et subir Ie blfune 

40. Voir par exemple Scon, IDe. cit., note 37; D.C. MORGAN, «Controlling Prosecutorial Powers - Judicial 
Review, Abuse of Process and Seclion 7 of lhe Charter» (1986-1987),29 C.L.Q. 15; J.LlJ. EDWARDS, «TIle 
AttoflleyGencral and Ihe Charter of Rights», dans R. SHARPE (dir.), Charter Litigation. Toronto, Butterworths, 
1987, pp. 45-68. 

41. Scon, loc. cit., note 37, p. 199. 

42. Ibid. 

43. Le ens est rare, mais I'ancicn procllreur general de la Colombie-Britannique, Brian Smith, a resigne sa charge 
au debut de 1988, voir supra, nole 4. De meme, en 1977, Robert Ellicott a dcmissionne de son poste de 
procureur general en Australie. EDWARDS, op. cit., note 34, cite, d la p, 384, Ie passage suivant de la lettre de 
demission adressee par Ellicott au premier ministre : [TRADUCTION] «certaines decisions ct certains acles 
recents de votre part et de In part du Cabinet ont entra ve I' eXCI'cice du pouvoir discretionnaire qui 01' est confere 
en vertu de ma charge de procureur general et constituent d mon avis une tentative visant d orienter et a 
restreindre )' exercice de ce pouvoir». Et dans son discours de demission, M. Ellicott a cite I' enonce de principe 
de lord Shawcross. 

44. (1971) R.C.S, 680. 
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de celle-ci. Mais dans la pratique, Ie procuteur general jouit normalement de l'appui 
inconditionnel de l'assemblee legislative en raison de la solidarite des deputes du parti au 
pouvoir, peu importe que ses decisions soient ou non empreintes de neutralite. Citons lord 
Shawcross: 

[TRADUCl10N] 

[La] responsabilite devant Ie Parlement signifie au plus, dans la pratique, la responsabilite 
devant Ie parti qui y detient la majorite des sieges, soit devant Ie parti auquel appartient Ie 
procureur general du moment. On n'a qu'li se rappeler les soi-disant «martyrs» de 
Shrewsbury et l' affaire Clay Cross pour se rendre compte que de toute evidence ce parti ne 
reprochera pas au procureur general de s'ctre abstenu d'accomplir un acte susceptible de 
mettre des partisans dans l'embarras4s• 

Edwards46 estime au surplus que cette obligation existe seulement lorsqu' il a ete decide 
de ne pas intenter de poursuite ou Iorsque Ie proces est termine. On ne peut, sembIe-t-il, 
forcer Ie procureur general a defendre une decision taht que l' affaire est pendante. De ce 
fait, comme Ie souligne Stenning, 

[TRADUCTION] 

[L]a nature meme du pouvoir discretionnaire confere au procureur general en matiere de 
poursuites et la volonte de mettre Ie plus possible Ii l'ecart des pressions politiques 
I' administration de la justice p6nale ont Ii toutes fins utiles empeche que Ie Parlement puisse 
exercer un droit de regard adequat sur l' exercice de ce pouvoir discretionnaire. En premier 
lieu, les assemblees lcgislatives s'occupent d'une multitude de questions et ne peuvent 
absolument pas ctre au courant des poursuites criminelles ordinaires qui chaque jour sont 
soumises aux juridictions inferieures. Etant donne la quantite et la banalite de ces affaires 
(qui forment la tres grande majorite de toutes les causes criminelles entendues par les 
tribunaux), les abus risquent fort d'cchapper Ii l'attention des politiciens, et la surveillance 
parlementaire Ii cet cgard ne saurait vraisemblablement etre efficace dans tous les cas. [ ... J 
En second lieu, mcme lorsque les politiciens constatent r existence d' abus, Ies mesures qu'ils 
sont susceptibles de prendre dans Ie cadre parlementaire s' averent souvent d'une efficacite 
bien restreinte du point de vue de la justice en'Vers I'accuse, car eUes sont n6cessairement 
prises apres coup, Ii cause de certaines regles pariementaires aussi 10uabJes que celie du sub 
judice. r ... J Lorsqu'une poursuite a etc declench6e, en effet, les poHticiens ne pcuvent 
intcrvcnir qu 'une fois que l' accusc a ete acquitte ou condamne47

• 

On constate done que, si les assemblees Iegislatives sont en droit de demander des comptes 
au procureur general eLjouissent d'un certain droit de regard sur la fa~on dont il s'acquitte 
de ses responsabiliL6s, leurs pouvoirs en la matiere ne sont pas iUimites. 

Par ailleurs, il raul souligner que Ie «principe Shawcross», suivant Iequelle procureur 
general ne doit subir aucune influence politique. a lui-meme ete con teste. n y aurait lieu 
seion Edwards d'en restreindre Ia portee, afin de tcnir compte d'une distinction entre les 
divers types de considerations politiques. Ce que Ie procureur general doit refuser de prendre 
en compte, ce sont les considerations politiques tires a I'interet d'un parti; a savoir, ceUes 

45. Ces propos de lord Shawcross sont cites dans Ie teltte remis par l'ex-procureur general de; l'Ontario. R. 
MCMURTRY, auquel il est fait allusion a la note 37. p. 5. 

46. Op. cil., note 28, pp. 224-225. 

47. Op. cil., note 6, pp. 303-304. 
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qui «vise[ntl Ii proteger ou a favoriser l'exercice du pouvoir constitutionnel par Ie 
gouvemement en place et ses partisans politiques48». En revanche, Ie procureur general 
devrait prendre en compte d'autres types de considerations politiques, par exemple celles 
qui ont trait au souci «de maintenir des relations intemationales hannonieuses entre Btats, 
d'attenuer les dissensions entre les groupes ethni~ues, d'eviter les conflits ouvriers et, 
globalement, de veiller aux inten~ts du grand public4 ». 

Cette distinction n'est toutefois pas reconnue par tous; on l'a contestee dans les temles 
suivants: 

[TRADUCTION] 
[M]8me les decisions qui presentent la plus grande apparence de consensus (comme les lois 
adoptees par un parlement democratique et representatif) ne peuvent systematiquement etre 
qualifiees de «non partisancs». C'est qu 'elles sont presque toujours Ie produit d'un systeme 
politique fonde sur I'opposition de partis, dans lequel une formation (ou une coalition de 
formations), prCdominante, cst en mesure d'imposerses proprcs conceptions. La distinction 
entre les decL<;ions «partisanes» et «non partisanes» busee sur ce point de vue est une 
distinction de degre et non de nattlre: son bien-fonde depend dans une tres large mesure de 
la capacitede la formation politique dominante de convaincre la population que les decisions 
dont elle propose la mise en ccuvre «servent I'interet public au sens Ie plus large, celui de la 
population dans son ensemble50». 

Par ailleurs, on peut tres bien convenir que l'interet public est en cause sans 
necessairement savoir quelle decision doit etre prise: it decoule de la nature meme du 
processus politique que differents partis peuvent soutenir en toute bonne foi des positions 
opposees. Un auteur faisait observer que Ie milbtien de relations intemationales 
hamlOnieuses, l'attenuation des tensions entre groupes ethniques et la volonte d'eviter les 
con flits ouvriers 

[TRADUCTION] 
[S]ont precisement les questions sur Icsquelles Ics politiciens conservateurs et socialistes se 
font Ie moins confiance. On peut imaginer, par exemple, que Ie titulaire de la charge de 
procureur general pourrait craindrc pour I 'harmonie des relations de travail si des poursuites 
etaient engagees contre des grcvistcs qui ont accompli des actes illegaux, soi-disant pour 
faire avancer leur cause. n aurail peut-clre bien raison, mais ceux qui ne partagent pas ses 
convictions politiques risquent de ne pas ctre disposes a tenir pour «non partisane» une 
decision fondee sur ce poinl de vue51

• 

II ne suffit donc pas de dire que Ie procureur general peut prendre en consideration 
l'interet public au sens large. On imagine sans mal des cas ou, tout en pretendant agir en 
fonction de celui-ci, il se verra reprocher par l'opposition d'avoir des motifs politiques 
interesses. Cela ne signifie pas que les considerations politiques sont forcement liees Ii 
l'interet d'un parti : simplement, la distinction risque parfois de s'averer malaisee Ii etablir 

48. J.LlJ. EDWARDS, La respollsabilite millisterielle ell matiere de securite Ilaliolla/e, Ottawa, 
Approvisiooncmcnts ct Services Canada, 1980, p. 70. 

49. Ibid. 

50. SrnNNINO,Op. cil., note 6, pp_ 291·292. 

51. MARSHAu.. op. cil., 110le 29, p. ll5. 
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dans la pratique. Dans de telles circonstances, c'est I'opinion pubJique qui doit trancher en 
demier ressort. Si la majorite de la population est convaincue que les motifs ne sont pas lies 
it l'interet du pal1i et sont acceptables, Ie gouvernement conservera son appui; dans 
I 'hypothese contraire, Ie gouvemement - ou it tout Ie moins Ie procureur general - Ie 
perdra. En sonune,lorsqu' iI s' agit de deciderdu caractcre pariisan de motivations politiques, 
seule I' opinion publique est competente. 

Si la clarte de cette distinction SUI' Ie plan pratique est contestable., tout Ie monde parait 
convenir qu'il ya lieu, en principe, d'exclure des decisions courantes prises en matiere de 
poursuites penales toute consideration politique reliec [I l'interet du parti au pouvoir. La 
tradition voulant que Ie procureur general, en Angleteo'e et au Canada, ne s' occupe que dans 
des situations exceptionnelles des poursuites individuelles, est une fa<;on de realiser cet 
objectif. Deuxicmement, la tradition britannique d'independance du procureur general par 
rapport au Cabinet, quant aux decisions relatives aux poursuites pen ales individueIles, a 
recemmel1t ete reconnue eu Canada aussi. II importe toutefois de preciseI' que 
I'independance du procureur general n'est pas une fin en soi; il s'agit plutot d'un moyen 
d'eviter que la decision de poursuivre ou non une pcrsonne soit IiCc it des motifs suspects52

• 

Pour cette raison, et aussi pm'ce que dans cel1ains cas, iI est legitime que des 
considerations superieures touchant I 'interet public influent sur 1 'engagement des poursuites 
penales, d'aucuns rerusent de souscrire ,IU principe de l'independmlCe du procureur general 
s'iJ suppose que la decision de declencher une poursuite doive toujours, en dernit~re analyse, 
rei ever exclusivement de celui_ci53

• Car ces decisions ne sont pas les seules susceptibles 
d'etre lourdes de consequences: iI en va bien sur de meme de celles qui concement la 
defense, les relations avec 1 'etranger, l'environnemcnt, Ia sante et Ia securit6 publiques, 
auxquelles peuvent pourtant participer les membres du Cabinet54

• 

52. EDWARDS,Op. cit., note 34. fait aux pp. 362·363 I'observation suivanle: 

[TRADUCTION) 
Lorsqu'il prend de telles decisions, ilne fnut pas preswller que Ie Cabinet cst neccssaircment 
guide pur son interet politique. En revanche, il ne sera it pas realiste de penser que, si la 
Constitution Il'intcrdit pas clairemcnt au procurcur general de confier au Cabinet, au premier 
Illinistre ou 1\ un groupe de millistres los decisions en matiere de poursuites, il n'y a aucun risque 
que dos considerations politiques intcressccs jouent un role predominant dans 10 decision prise 
au bout du compte. 

A celn, on pourrnit repondrc qu'il :" Durn it une protection tout nussi efficnce si les Illembres du Cnbinet 
comprenaient que los motifs partisans ne doivcnt pas illfluer sur leurs decisions en matiere de poursuites, 
lorsqu'il faut tenir compte de consiaerations de nature politique. II s'ugit peut.etTe meme d'une meillcure 
gurantie, puisque Ie principe se troUVI\ alors e.~prime direC!cl11ent plutot qu'indirectel11ent. 

53. En 1914, on s'est demande en AngletelTe s'il fallait poursuivre pour haute trahisoo les dirigeants du 
1110uvelllent de rUlster. Au sujet de cette decision, lord Asquith SP. posait en 1924 10 question suivante : 

[TRAOUc:nON) 
Veut·on vrailllent dire que les conseillcrs juridiques du gouvemement (Law Officers) d'alors 
auraient dii assumer deux seuls In respOllsabilite de la decision d'engager ou de ne pas cngager 
de poursuites, ct que Ie Cabinet n 'avait aucuncl11enl voL" au chapitre dans Wle decision dont 
pouvait dcpelldre toutl'avenir politique de I'lrlande ? (cite dans EDWARDS, op. cit" note 28, 
p. 214, n. 48.) 

54. P. STENNtNG, Submission to tile Royal COli/mission 11I1'Csfigating tile Prosecution ojDonaki Marsllall Jr., 
inedit. 
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Dans la meme perspective, il est permis de s'interroger sur l'objet des cotlseils que Ie 
procurcur g€meral peut demander it ses colIegues du Cabinet. Comme il est Ie cotlscilIer 
juridique du gouvemement, il serait quelque peu illogique que les consultations portent sur 
des questions de droit. Mais alors, cela voudrait dire que la decision n' est pas seulement de 
naturejuridique; et dans ce cas, on pourrait soutenir qu' i1n' existe fondamentalement aucune 
raison pour qu'elle releve utliquement du conseiller juridique de la Couronne55

• 

Force cst neanmoins de reconnaitre que Ie principe de l'independance du procureur 
general en est graduellement venu, avec Ie temps, it etre considere comme une convention 
constitutionnelle. Nous pouvons dire, en conclusion, que la consecration de ce principe a 
plusieurs consequences, dont i1 faudra tenir compte dans tout projet de rMorme touchant la 
charge de procurcur general. Tout d'abord, aucune consideration de nature politique ne 
devrait normalement influer sur la decision d'engager ou non des poursuites penales. Cela 
dit, lorsque de telIes considerations doivent entrer en jeu dans des cas particuliers, I' interet 
du parti au pouvoir ne devrait jouer aUCWl role. Dans de tels cas, Ie procureur general peut 
demander conseil aux membres du Cabinet, mais i1 n'est pas tenu de se confomler it leur 
avis. Enfin, c'est en demier ressort au public qu'U appmiient de juger de I'impartialite des 
motifs sur lesquels s'appuie une decision. L'elaboration d'un nouveau systeme suppose Ie 
respect de ces principes. 

B. Le procureur general et les procureurs de la Courolme 

La plupart des poursuites individuelles sont en fait confiecs aux poursuivmlts publics, 
a savoir les «procureurs de la Couronne», lesquels representent Ie procUt'our general. II est 
pm·tant indispensable de bien comprendre I'evolution historique de Ia fonction de 
poursuivant public et ses rapports avec Ia charge de procureur general. 

Dans la province du Canada d'avant 1867,Ie procureur general, vu la nature de plus en 
plus «politique» de ses fonctions au sein du conseil eXCcutif et du Parlement, ne disposait 
pas de beaucoup de temps pour plaider devant les tribunaui6

• C'etait aussi Ie cas de SOl) 

adjoint, Ie solliciteur general. Par ailleurs, I'accroissement demographique leur avait aussi 

55. EDWARDS,Op. cit., note 34, p. 363, rappelle les discussions qui ont cu lieu au Cabinel SOlIS Ie gOllvel1lcment 
Saint-Laurent. d propos de I'affaire James Endicott, cet ccclesiastiquecanadien qui avait declare que les forces 
des Nations Unies avaient employe des annes bacteriologiques durant la guerre de Coree. D'aprcs les 
proccs-verbaux des deliberations du Cabinet, cos discussions ont porte sllr Ie fait que Ie chef d'accusution Ie 
plus facile d etablir scrait celui de trahison, mais qu'd )'epoque ce crime etait obligatoiremcnt puni de mort. 
Les mcmbres du Cabinet ont fait observer que l'evenement susciterait bien des reactions dCfavorables ii 
I'etrangcr. On pourrait trcs bien soutenir qu'il s'agit III de considerations politiques d<: curactcre non partisan 
et que rien ne s' oppose II une telle participation du Cabinet. 

MARSHAll,Op. cit., note 29, pp. 113-114, affimlC pour sa part qu'jJ existe une distinction entre Ie cas aU Ie 
procureur general demande conseil au sujet de I'opportunite politique d'une poursuite, et celui OU iI demande 
conseil sur des faits qui sont connus d 'un autre ministre. II cite I' exemple d 'une decision du procurcur general 
au sein du gouvemement Heath, en Grande-Bremgne, qui avait demandC au Secrlitaire d'Etat aux affuires 
etrangcres si, d son avis, Ie fait de poursuivre I'auteur d'un dCtoumenlent d'avioll mettrait encore davantage 
en perilla vie d' otages dctenus par des gucrilleros palestiniens. 

56. STENNlNO,Op. cit., note 6, Pi>. 109-110. 

15 



rendu plus difficile de pI aider personnellement au nom de Ia Couronne dans toutes Ies 
affaires judiciaires interessant celle-ci. Lorsque ni I'un ni l'autre ne pouvait Ie fa ire, des 
conseillers de Ia reine etaient designes pour Ies representer pendant Ia duroo d'une session 
du tribunal. Ces avocats ne jouissaient cependant pas des prerogatives du procureur general 
et du solliciteur general. Au Haut-ClUlada, et plus tard en Ontario, iI s'avera commode de 
designer des procureurs de comte (County Attomeys), que I' on appellera plus tard procureurs 
de Ia Couronne (CrownAttom~ys). lIs surveillaient, au deiJut a temps partieI, l'exercice des 
poursuites, et recevaient des honoraires en fonction des services rendus. 

Aprcs 1867, cette mission sera confioo dans d'autres provinces a des fonctionnaires 
des ignes poursuivants ou procureul's de Ia Couronne. L'independance theorique dont Us 
jouissent variait d 'une province a I' autre: tantot, Ie poursuivlUlt local est SUiVlUlt Ia Ioi 
subordonne enticrement au procureur general de Ia province, tantot Ie procureur de Ia 
Couronne se voil accorder les memes droits et privileges que Ie procureur general et Ie 
solliciteur general, en ce qui a trait aux poursuites. Dans d'autres provinces, ainsi que dans 
Ie systeme federal ou ni Ies procureurs de Ia Couronne ni Ies poursuivlUlts publics n' ont de 
statut reconnu par Ia Ioi, on continue a recourir a temps partiel ou a temps plein aux services 
d'avocats, qui peuvent declencher des poursuites en tlUlt qU'avocats, mandataires ou 
delegues du procureur generaI57

• 

Les attributions des procureurs de Ia Couronne n'ont subi que des chlUlgements 
relativement mineurs au cours des cent Irente demicres IUmoos58

• Leurs fonctions consistent 
surtout a exercer des poursuites relativement a des actes criminels - et a des infractions 
punissables par procedure sommaire Iorsque l'interet public Ie justifie -, a exercer une 
surveilllUlce a I'egard des poursuites privees et a Ies prendre en main Iorsqu'i1 y a lieu de Ie 
faire par souci d'equite envers l'accusC, a verifier si Ies cautionnements verses son! 
SUffiSlUltS, a conseiller les juges de paix sur des questions de droit59

• En ce moment, Ies 
procureurs de Ia Couronne doivent aussi examiner Ies documents transmis par Ies coroners, 
Ies juges de paix et les juges provinciaux, pour detemliller s'iI y a lieu de reunir d'autres 
elements de preuve ou de citer des temoins afill d'eviter Ie rejet d'une accusation faute de 
preuve60

• 

Selon nous, Ies procureurs de Ia Couronne sont soumis a I' autorite du procureur general 
et doivent lui rendre compte de la fa~on dont ils exercent leurs fonctions. Certains auteurs 

57. Id., pp. 121·130. 

58. Voir l'Acte desal'ocatsde comte tlu Haut Callada, precite, note 15 et In Lo; sur les procureufS tic la Courollne, 
L.R.O. 1980, ch. 107. 

59. Lo; sur les procureurs tie la COurOllllC, precitee, note 58, art. 12. On a recemment conteste In vnlidite de 
l'alinea 1~) 00 cette loi, qui donne au procureur 00 10 Couronne Ie pouvoir 00 detcmliner si Ie cnutiolmcment 
est suffrsant, mnis il a ete juge conforme aux dispositions de In Charte. On n toutefois conclu que l'exIJrcice 
de ce pouvoir etnit subordonne aLL'( dispositions 00 10 Partie XVI du Code criminel, qui pcrmct1.cnt de faire 
trancher 10 question par Ie tribunnl. Voir I'affaire R. c. DewsblllJ' (1989), 39 C.R.R. 301 (H.C. Ont.). 

60. Lo; sur les procureurs de la COurOllllC, prilcitoo, note 58, 01. 120). 
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ont conteste ce point de vue, notamment en Ontari061
, mnis son bien-ronde est confimle par 

In majorite des donnees historiques et actuelles62
• Sur Ie plan local, toutefois, Ie procureur 

de la Couronne dispose necessair~mc.nt [TRADUCT[ON] «de pouvoirs discretionnaires 
etcndus en matiere de poursuites crimineIles63». Si, en principe, i1 est subordonne au 
procureur general, ce demier se me Ie tres rarement des poursuites; Ie plus souvcnt, i1 ne 
cOl1lmit meme pas les circonstances de I'affairc. II appartient au procureur general d'etablir 
les Iignes directrices de nature generale64

, mais I' administration courante de Ia justice est 
cOllfi6e aux procureurs de la Couronne ou aux mandataires du procureur general qui rouvrent 
sur Ie plan local. 

On s' cst recemment interesse aux effetsjuridiques de ces !ignes directrices. Dans!' arret 
R. c. Catagas65

, la Cour d'appel du Manitoba a statue sur Ie cas d'un accuse autochtone qui 
se disait vic time d'abus de procCdure. II avait ete poursuivi pour infraction ala Loi sur la 
Conventz'on concernant les oiseallx migratellrs66

; or cette poursuite, scion lui, contrevenait 
it une politique des gouvemements federal et provincial (politique qui, semble-toil, n 'emanait 
toutefois pas du procureur general). La Cour a rejetc ce moyen, jugerult la politique 
elle-meme iJlegale parce que contraire il des principes constitutionnels bien etablis : 
[TRADUCTION] «La Couronne ne peut sans Ie consentemetlt du Parlement suspel'1dre les lois 
ou leur execution; elle ne peut non plus exempter quiconque de I'application de la loi; 
I'exemption fondee sur une d6cision administrative portant derogation a un texte h~gislatif 
ou a certaines de sos dispositions sont nulles et sans effet, sauf lorsque la loi les permet67». 
Elle a neanmoins tenu a preci.ser que sa decision n' avait aucunement pour effet de restreindre 
I'exercice legitime des pouvoirs discretionnaires conferes quant a I'opportunite des 
poursuites : 

[TRADUCTION] 

Comme chacun sait, des poursuites criminelles ne sont pas intent6es pour chaque infraction 
ala loi. Les autorites ont en effet Ie pouvoir discretionnaire de decider, dans leur sagesse, 
de ne pas mettre Ie processus penal en bran Ie. Le palicier qui a arrete un automobiliste paree 
qu'il conduisait a une vitesse legcrement superieure au .naxinllun perm is peut decider de lui 
donner un avertissement au lieu d'une con1ravention. Et lorsque, d'aprcs les circonstances 
d'une affaire,le procureur general conclut que I'infraclion commise n'est, sur Ie plan de la 
culpabilite de I'auteur, pas uussi grave qU'elle paurrait Ie sembler ala stricte lumicre des 

61. K. CIIASSE, «TIle Role of the Prosecutor», dans S. OXNER (dir.), Crimih11 Justice,' Papers prepared/or 
presentation at the CalUldian Institille/or the Admillistration 0/ Jllstice Conference all CrimilUll Jllstice held 
at Halifax, October 28,29 and 30,1981, Toronto, C81swell, 1982, p. 79. 

62. Voir par c.xemple [es observations de ['ancien procurcur general de l'Ontario, Jolm Clement, citl.'Cs dans 
CUASSE, lac. cit., note 61, p. 83, ainsi que celles du juge GRADURN, ancien procureur de la CourOllne, «'111e 
Relationship of the Crown Attol1ley to the Attol1ley General» (1976), C.R.N's. 259, pp. 270·271. 

63. Propos de I'ancien ptocureur general de l'Ontnrio, John Clement, cites dans CUASSE,loc. cit., note 61. 

64. /d., p. 84. 

65. (1977) 38 C.C.C. (2<1) 296 (C.A. Mun.). 

66. S.R.C. 1970, ch. M·12. 

67. lJalsbllry's Laws, 3" Cd., vol. 7, Londres, I3uttcrworths, 1954, nO 486, p. 230, cite d811SR. t... Catagas, prccit6, 
note 65, p. 297. 

17 



faits, il peut en tenircompte dans I'acte d'accusation. [ ... J Mais dans tous ces cas, Ie pouvoir 
discretionnaire est exerce relativement ii une affaire donnee,les faits de celle-ci Ie juslifiant. 
Cest une tout autre chose que d'etablir une irnmunite de poursuites generale en faveur de 
tel ou tel groupe, de citoyens de telle ou telle origine ethnique. [ ... J La Couronne ne peut 
par des mesures emanant du pouvoir executif passer outre ii I'application d'une loi. Le 
principe est parfaitement clair et il repose sur des rcgles juridiques et constitlltionnelles 

A 'd' "168 remontant "pres e trOIS slec es . 

Par consequent, Ie procureur general ne peut ilIegalement renoncer a l'exercice du 
pouvoir discretionnaire inherent a sa charge, non plus que les avocats de la Couronne qui 
lui sont subordonnes. Pour verifier la legalite de lignes directrices, il faut detemIiner si elles 
constitueraient WI exercice legitime du pouvoir discretionnaire dans Ie cas ou elles seraient 
appliquees par Ie procureur general lui-meme. Dans la mesure ou subsiste une certaine 
latitude pour examiner chaque affaire i'I la lumh~re des faits qui lui sont propres, uucun 
probleme no parait se poser sous ce rapport69

• 

Le procureur general est tenu de rendre compte a I'assemblee legislative de l'activite 
des avocats dont l'Etat retient les services comme poursuivants; il doit donc avoir Ie droit 
d' intervenir dans tout dossier et de donner des instntctions au sujet de la poursuite. Mais de 
telles interventions directes I' exposcnt a se voir accuser d' avoir ete influence par les interets 
de sa fomIation politique. S'il n 'y a rien de reprehensible a ce que Ie procureur general exerce 
personnellement ses pouvoirs en matiere de poursuites, meme s'il se trouve a desavouer la 
decision du procureur local, on estime nonnalement qu'il ne devrait Ie faire que pour les 
affaires d'une importance telle que la decision doit etre prise par la plus haute autorite. Son 
intervention dans des poursuites de nature relativement bru1ale risquerait en effet de susciter 
des interrogations qUru1t a ses motifs. On voit donc I' avru1tagedes !ignes directrices generales 
etablies a I'intention des procureurs de la Couronne : elles obligent ces demiers a rendre 
compte de leurs actes au procureur general, tout en ne dOJ1nant prise i'I aucune accusation de 
partialite. 

Pour conc1ure, on peut dire que si, en tMorie, les poursuivants publics sont soumis a 
I'autorite du procureur general et lui rendent compte, en pratique c'est la plupart du temps 
a I'echelon local qu'est exerc6e la responsabilite a l'egard des poursuites individuelles. 

C. Le procureur general et les poursuivants prives 

Un autre aspect importru1t du role du procureur general consiste dru1s sos rapports avec 
les poursuivru1ts prives, rapports qui ne sont pas Sru1S ressembler par certains aspects a ceux 

68. R. c. Catagas, prix:ite, note 65, p. 301. 

69. Par excmple, les lignes directrices ctablics par Ic ministcrc de la Justice federal qui prccisent les critcrcs scIon 
Icsqucls on dccidera dans Ics «cas limite» de porter des accusations d'importation dc slupCfiants (peinc 
millimalc dc scpt ans d'cmprisOllncment) ou dcs accusations de possession cn vuc du trufic (aucune peinc 
minimale) ont oriente un trils grand nombrc dc decisions quant d I'cngagcment de poursuitcs. La peinc 
minimale de sept nns a reccmmcllt etc abolic par la Cour supreme du Canada IR c. Sm;th, (1987)1 R.C.S. 
1045), mais cos lignes directrices onl etc appliquccs pendant plusicllrs annecs et ont influe sur I' cxcrcicc d' un 
pouvoir discrctionnaire cnlcial pour I'accuse. 
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qu'il entretient avec les procuretu'S de la Couronne70
• Car d 'une part, Ie droit crimineI, par 

nature, conceme des actes dont Ia gravite est suffisante pour qu'on les tienne pour 
prejudiciables non seulement a un individu, mais ala collectivite. C'est pourquoi la plupart 
des poursuites criminelles sont prises en charge par l'Etat : on confie I'enquete a la police 
et la pOUl'suite a un proctlreur de la Couronne. Cela dit, la plupart des mecanismes de 
procedure existants peuvent eire tout aussi bien mis en marche r·ar Ie simple citoyen. Par 
exemple, l'artic1e 504 du Code criminel autarise «quiconque» faire une denonciation 
devant un juge de paix et Ie temle «poursuivant» est defini a l'ar,.c1e 2, pour les cas ou Ie 
procureur general n 'intervient pas, comme «Ia personne qui intente des poursuites en vertu 
de la presente loi». En principe, donc, tout citoyen peut declencher une poursuite criminelle 
et I'exercer. 

Les rapports entre Ie procureur general et les poursuivants prives peuvent etre repartis 
en deux grands volets. Le premier conceme Ie role de surveillance joue par Ie procureur 
general; Ie second, les differents pouvoirs susceptibles d'etre exerces par l'un et par les 
aulres, notanmlent en ce qui a trait a la protection de l'interet public. 

Meme lorsque la poursuite a ete engagee par un simple citoyen, Ie procureur general a 
Ie droit d'intervenir, soil pour I'exercer lui-meme71

, soit simplement pour arreler les 
procedures. II peut aussi continuer des procedures auxquelles Ie goursuivant prive entend 
renoncer, s'il Ie juge souhaitable au regard de !'interet public . Enfin, il peut decider 
d'intervenir simplement pru'ce que I'accusation est opportune et que l'Etat devrait s'en 
occuper73

• 

Les interventions ViSrult a faire arreter les procedures demeurent cependant les plus 
frequentes. Historiquement, ce pouvoir decoule du mecanisme de nolle prosequi, fonde sur 
Ie principe SUiVrult : [TRADUCfION] «il etait naturel que la Couronne, au nom de qui les 
poursuites criminelles etaient intentees, se reservat Ie droit d'y metlre fin a son gre74». Ne 
sous-estimons pas I'importrulce de cette prerogative: elle donne au procureur general toute 
latitude pour priver Ie poursuivrult prive de son droit d'exercer la poursuite. 

70. La Commission a ctudie d fond ceUe question dans un autre document de travail: voir CRD, Les poursuiles 
pril'ees, Documcnt de trnvailno 52, Ottawa, La Commission, 1986. 

71. Re Dawson and the Queen (1980), 57 C.C.C. (2d) 140 (I·I.C. Ont.); R. c. Hauser, [1979] 1 R.C.S. 984, 
pp. 1011-1012, Ie juge Dickson (dissident au sujet d'autres motifs); Re Osio)I:>' alld 77ze Queen (1989), 50 
C.C.C. (3d) 189, p. 191 (C.A. Sask.). 

'72. Voir par exemple la dccisionRe Bradle)'atui the Queen (1975),9 O.R. (2d) 161 (C.A.). Le procureur gcncral 
emit intcrvenu pour continuer une poursuite privee relative dune accusation d'intirnidation, fondee sur 
I'article 423 (a I'cpoque, I'art. 381) du Code et portce d la suite d'un conflit ouvrier. 

73. En Colombie-Britannique, toutes les poursuites privces sont examinees, nous a-t-on dit, par Ie bureau du 
procureur general. Lc procureur general intervient pour fa ire arrcter les procedures lorsque In poursuite est 
tenue pour injustifice ct prend cn charge les poursuites qui sont opportunes. 

74. EDWARDS, op. cit., note 28, p. 227. 
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Les tribunaux n' ont nomlalement aucWl droit de regard sur une te1le decision du 
procureur generaf5

; c'est au Parlement que celui-ci doit en rendre compte. On trouve 
exprimee dans une decision anglaise l'idee sur laqueUe repose l'attribution du pouvoir de 
nolle prosequi; Ie meme raisonnement s' applique au pouvoir de faire arreter les procooures : 

(TRADUCflON] 
Lorsque, cn ce pays, des particuliers sont autorises a porter des accusations au nom de la 
Couronne, i1 est tres souhaitable qu'une autorite ait Ie pouvoir de juger s'il est opportun de 
donner suite aux procedures. Or, c'est au procureur general que la Constitution attribue ce 
pouvoir, pas ace tribunaf6. 

En demiere analyse, Ie procureur general jouit donc d'un pouvoir de surveillance a 
l'egard de toutes les poursuites crimine1les, sans exception. Car meme celles qui sont 
exercecs par un particulier ont lieu parce qu'i! decide a tout Ie moins de ne pas s'y opposer. 
En ce sens, on peut dire que, a toutes fins utiles, iJ rend compte aU Parlement non seulement 
de la decision d'intervenir ou d'arreter les procooures, mais aussi de la decision de ne pas 
intervenir . 

Les poursuivants prives et Ie ministere public jouissent d'une maniere generale de 
pouvoirs identiques pour Ie depot de I'accusation et l'exercice de la poursuite77

• n faut 
ct'pendant signaler certaines differences, qui Hennent aux responsabilites du procureur 
general dans Ie domaine de l'administration de la justice. Par exemple, J'engagement de 
certaines poursuites est conditionne par I'obtention du consentement de ce demier, peu 
irnporte qui est a "origine de la procooure. En outre, Ie procureur general, gardien de 1'interet 
public, a de ce fait des pouvoirs et des responsabilites plus etendus que Ie poursuivant prive. 

Nous etudierons la question du consentement plus loin7B
• Pour Ie moment, disons 

simplement que la grande majorile des dispositions du Code criminel n 'exigent pas Ie 

75. La seule exception, limitee, d celie regie est traitee sous la rubrique «Le procureur general et les triblUlaUX», 
infra, p. 24. 

76. R. c. Allelt (1862), 1 B.& S. 850, p. 855, 121 E.R. 929. D'aprcs nous, Ie principe s'appIique egalemcllt au 
Canada. 

77. II cxiste certaines differcnces sur Ie plan du deroulement dcs procedures dans Ie cas des actes criminels, surtout 
en ce qui a trait au droit de rccourir Ii I'inculpation dirccte et d'interjeter oppel de la decision rendue au tenne 
du procCs. Ces differences sont traitees d'une maniere plus approfondie dans Ie document de travail intitule 
Les pour suites privies, op. cit., note 70. 

78. Voir 10 rubrique «Le conscntcment du procureur g{merah>, ill/ra, p. 70. 
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consentement prealable du procureur g€meral. Dans Ie cas de celles qui I' exigent79,Ie pouvoir 
de ee demier ne se borne pas a I'arret des poursuites : it }Jeut aussi empecher des Ie depart 
qu'elles soient declenchees, sans que son intervention revete un caractere public. 
L'obligation de rendre compte se trouve ainsi limitee dans la mesure ou Ie public n'est pas 
necessairement infomle de I 'action - ou de l'inaction - du procureur general. 

En tant que gardien de l'interet public, Ie procureur general peut prendre d'autres 
mesures que Ies poursuites penales. Par exemple, il peut etre appele a engager des procedures 
civiles au moyen d 'une action ex relatione, en vue de faire cesser une atteinte aux droits du 
public (public nuisance) ou d'empechcr les recidives a l'egard d'une infraction80

• Le 
procureur general a en effet toujours Ie droit d'intenter une action de ce type. Le simple 
citoyen ne dispose quant a lui que de pouvoirs bien limites en cette matiere, et la decision 
du procureur general echappe pratiquement au contr6le judiciaire. Sous plusieurs rapports, 
c'est Ia que 1'011 pergoit Ie plus clairement l'independance de la charge de procureur g€meral 
et Ie role de sur;eillance qui y est rattache. 

L' existence de ce pouvoir discretionnaire a ete reconnue tant en Grande-Bretagne qu' au 
Canada. Citons a eet egard ces propos de lord Halsbury : 

[TRADUCTION] 

On a souleve un argU1l1ent que j'avoue ne pas comprendre. Ii s'agit de l'idee selon laqueUe 
lcs tribunaux auraient quelque droit de regard sur les pouvoirs exerces par Ie procureur 
generallorsqu'il engage des poursuites contre une personne au nom d'un relator dans une 
affaire Oil la decision ne releve que de lui. n peut tres bien etre inopportun que Ie procureur 
general utilise tous les pouvoirs conferes au cooseiller juridique principal de la Couronne 
pour soumettre au tribunal une affaire sans grande importance. Mais s'il Ie fait, i1 
n'outrepasse pas les limites de sa competence. Une teUe action releve de 1a fa900 dont i1 
exerce ses fonctions et pourrait donner lieu a des commentaires defavorables, peut-etre au 
Parlement. De quel droit cependant un tIibunaljudiciaire interviendrait-il ? Si 1'011 denooce 

79. Voici quelques-unes des infractions II l'cgard dr.squelles nulle poursuite ne peut etre engagce sans Ie 
consentement du procureur general : 

par. 7(7) (infractions commises II bard d'un aeronef) : procureur general du Canada 
par. 119(2) (corruption de fonctionnaires judicia ires) : procureur general du Canada 
par. 136(3) (temoignages contradictoires) : procureur g{meral 
par. 164(7) (publications obsc£lIJes - apres des procedures «in rem») : procureur general 
par. 166(3) (publication illegale - publications judiciaires) : procureur general 
par. 172(4) (corruption d'enfants) : procureur general 
par. 174(3) (nudite en public) : procureur general 
par. 251(3) (bateau innavigable) : procureur glmernl du Canada 
par. 318(3) (encouragement au genocide) : procureur general; par. 319(6) (incitation a 1a haine) : procureur 
general 
par. 347(7) (talLX d'interet criminel) : prOI.:ureur general; par. 385(2) (dissimulation frauduleuse de 
titres) : procureur general 
par. 422(3) (violation aiminelle de contrat) : procureur general 
par. 740(2) (defaut de se conformer II uno ordonnance de probation) : procureur general 
par. 803(3) (omission de comparaitre, art. 145, lorsque Ie proces a lieu ex parte) : procureur general 

On aura remarque que certaines dispositions precisent que c'est Ie procureur general du Canada qui doit 
conscntir II la poursuite, comme Ie par. 251(3) (bateau innavigable). 

80. Voir EDWARDS, op. cit., note 28, p. 286 et suiv. 
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un abus de pouvoir de la part d'un organisme public, et que I 'affaire conceme Ie public, iI 
uppartient me semble-t-i1 au procureur general et non aux tribunaux de determiner s' i1 devrait 
intenter une action ou non. [ ... ] Lorsque, de par les attributions de sa charge, il a Ie droit 
d'intervenir, ce sur quoi les tribunaux peuvent statuer, c'est sur I'existence de I'abus de 
pouvoir den once par Ie procu(eur general. Telle est leur fonction; mais I'engagement de 
I' action et Ie bien-fonde de son intervention echappent entierement a la competence de cette 
Cour et de tout autre tribunal judiciaire. II s'agit In d'une question qui, en vertu du droit de 
ce pays, ressortit exclusivement ii la competence du procureur generalS!. 

L' action ex relatione peut egalement etre intentre par un poursuivant prive. Toutefois, 
I'exercice de ce pouvoir est rigoureusement limite. 

S'i1 s'agit d'une action a l'egard de laquelle Ie poursuivant prive n'a aucun interet 
personnel- c'est-a-dire si elle ne peut etre fondre que sur l'interet public en general-Ie 
consentement du procureur general est indispensable. Le fait d'avoir Ie meme inten~t que 
tout autre citoyen ne suffit pas pour pouvoir jouir des pouvoirs et des droits d'intervention 
du procureur general. Cette question a suscite un des accord en Angleterre entre la Cour 
d'appel et la Chambre des lords dans I'affaire GDurict c. Union o/Post Office Workers82

, la 
Chambre des lords ayrult bien sur eu Ie demier mot. 

Dans cette affaire, un pU11iculier qui s'etait vu refuser Ie consentement du procureur 
general pour I' engagement d' une action ex relatione avait cherche a intenter l' action 
personnellement. La Cour d'appel ajuge qu'i\ avait Ie droit de Ie faire, mais la Chanlbre des 
lords a casse cette decision. Lord Wilberforce s'est exprime en ces temles : 

[TRADUCTION] 

Le droit du procureur general de chercher, devant la juridiction civile, n prevenir une 
infraction a la loi est un volet ou un aspect du pouvoir general dont il dispose quant a 
I'application de droits publics dans l'interet public. La distinction entre d'une part les droits 
prives et de I' autre les droits publics, que Ie procureur g{meral- mais pas Ie particulier, sauf 
en cas d 'interet special- peut chercher il faire executer, est fondamentale dans notre droit. 
Y passer outre, comme I' avocat du demandeur nous y a carrement invites, ne contribuerait 
pas ill'evolution du droit, mais ilIa destnlction de l'une de ses pierres rulgui.:ires. [. .. ] Plus 
que dans tout autre domaine relevant des droils pUblics, Ie procureur general est seul 
competcnt pour prendre la decision de presenter une demande d'injonclion, decision qui 
conceme les interets du public dans une perspective tres larges3• 

II existe donc, d'une maniere generale, un «controle discretionnaire du procureur 
general sur I'interet pour agir en matiere d'interet public84». La Cour supreme a toutefois 
reconnu une exception restreinte a cette regie, suivant laquel\e un particuHer peut se voir 
reconnaitre un interet suffisant pour contester la validitc de dispositions legislatives. 

81. Londoll COUllt)' Coul/cil c. AI/orne)' Gel/era I. [1902} A.C. 165, pp. 168-169. On a invoquc cet arret au Canada 
au sujet du principe de I'indcpendunce du procurcur genCrul dans lu prise de ces decisions: voir par exemple 
Filliay c. Canada (,nlllistre des Flitallces) , [1986J 2 R.C.S. 607. 

82. [1978} A.C. 435 (B.L.); info [1977} 1 Q.I3. 729 (C.A.). 

83. Id., p. 482 (I-I.L.). 

84. Fillla)' C. Callada (millistredes F'llallces), precile, note 81, p. 618. 

22 



D 'une certaine fagon,le simple citoyen peut toujours contester des dispositions pen ales 
par Ie moyen de la cause type. Ce n'est pas difficile : on contrevient Ii la loi et, une fois 
poursuivi, on l' attaque devant les tribunaux en guise de moyen de defense. Ce «droit» s' avere 
cependant une anne Ii double tranchant, notamment parce que, en cas d'echec, on risque la 
condamnation pour une infraction criminelle. Du point de vue des rapports enlte procureur 
general et poursuivants prives, la possibilite de contester directement la validite d'une 
disposition penale est bien plus interessante. 

Or la Cour supreme a reconnu I' existence de cette possibilite. Pour etre autorise Ii 
attaquer un texle de loi, it faut nOl11lalement etablir l'existence d'un interet particulier, plus 
direct que celui de la majorite des citoyens85

; mais la regIe a ete legerement assouplie Ii la 
faveur des decisions rendues dans les affaires Thorson c. Procureur general du Canada 86

, 

Nova Scotia Board o/Censors c.McNeU87 et Ministrede laJusticedu Canada e.Borowsk1.a8. 

Malgre la dissemblance des faits, Ie meme principe se degage de ces decisions: dans 
certaines circonstances, il y a lieu de reconnaitre au simple citoyen la qualite pour demander 
un jugement declaratoire concluant Ii l'invalidite de dispositions legislatives. Dans I'arret 
Borowski, par exemple, la Cour supreme s'est vu demander de statuer sur la validite des 
articles du Code crimillel autorismlt les avortements approuves par Ie comite therapeutique 
ad hoc de l'h6pital. Elle a tenu compte des decisions rendues dans les affaires Thorson et 
McNeil, ainsi que du point de savoir si les dispositions en cause pouvaient eire contestees 
par d' aut res moyens. Ces dispositions etmlt de nature disculpatoire, a conciu la Cour, nulle 
personne directement visce ne pouvait avoir interet Ii les attaquer. L'interet pour agir a done 
etc reconnu, la regie etml! cnoncee dmls ces termes : 

[Plour etablir rinteret pour agir II titre de demandeur dans une poursuite visant Ii declarer 
qu'une loi est invalide, si cette question se pose serieusement, il suffit qu'une personne 
d6montre qu'elle cst directement touehec ou qu'elle a, a titre de citoyen, un interet veritable 
quant ii la validit6 de la loi, et qu'i! n'y a pas d'uutre mani€lre rrusonnuble et efficace de 
soumettre la question ilia eour89. 

Les poursuivants prives peuvent ainsi exercer les pouvoirs confcres au procureur 
general pour la protection de l'int6rct public - mais dans une certaine mesure seulement. 
Car il ressort implicitement de l'arTet Borowski que Ie jugement declaratoire ne peut etre 

85. Id., p. 619 ou Ie juge LeDain cite ce passage de la decision Boyce c. Padding/on Borough Council, [1903]1 
Ch. 109: 

86. 

87. 

88. 

89. 

Un denmndeur peut agir en justice suns sc joindre au procurcur general dans deux cas : 
prcmicrcl11ent, lorsque I'atteinte uu droit public est nussi une otteinte Il WI droit prive dont il est 
titulaire [ .. ,J: et, deLLxiclllclllent. lorsqu'iln'y a pas atteinte d WI droit prive, I1lnis que Ie 
dcmandeur, relativemcnt d son droit public, subit un donullage special qui lui est propre du fait 
de I'atteintc au droit public. 

[1975]1 R.C.S. 138. 

[1976]2 R.C.S. 265. 

[1981]2 R.C.S. 575. 

Id., p. 598. 
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dcmande lorsqu'il est possible de contester les dispositions legislatives dans Ie cadre d'une 
poursuite pour infraction a celles-ci - cela, meme si cette solution est beaucoup moins 
interessante pour Ia personne concemee. 

En demiere analyse, Ie procureur general demeure done Ie principal gardien de I' interet 
public, et a pour mission de surveiller toutes les poursuites penales. Le role des poursuivants 
prives est foriement subordonne au sien. En revanche, I'exercice de ses fonctions echappe 
presque a tout controle, en ce qui a trait a Ia surveillance des poursuites privees et aux 
poursuites qu'il decide d'intenter au nom de l'Etat. 

D. Le procureur general et les tribunaux 

Comme Ie procureur general plaide rarement en personne, c'est Ie plus sou vent sur 
I' activite de ses representants, Ies procureurs de la Courotme, que les tribunaux sont appeles 
a statuer. Dans certaines circonstances, ses decisions personnelles sont tout de meme 
susceptibles d'examen. 

Les decisions du pouvoir executif, on Ie sait, sont sujettes au controle judiciaire90
• Ce 

qu'il s'agit de preciser, dans 1e cadre du present document, c'est jusqu'a quel point c'est Ie 
cas pour les decisions prises par Ie procureur general dans des affaires pen ales - par 
exemple, celIe de mettre fin aux procCctures. 

Dans l' affaire Campbell c. Attorney-General of Ontari091 
, la Cour d' appel de I' Ontario 

a declare que les tribunaux ne pouvaient s'opposer a I'arret des procedures ardonne par Ie 
procureur general, sauf en cas [TRADUCTlON] d'«erreur flagrante» if/agrant impropriety). 
Elle a confirme la decision du juge de premiere instance, qui, apres avoil' etudie les raisons 
invoquees par Ie representant du procureur general, n 'y avait pas decele d' erreur g!"ave. 

Dans une affaire semblable jugee au Quebec, Ie juge de premiere instance avail concIu 
que la decision du procureur general pouvait etre cass6e si les raisons pour lesquelles il avail 
arrete les procedures n' etaient pas suffisantes pour justifier son geste92

• Le jugement a ctc 
infimle par la Cour d' appet du Quebec93

, qui s' est appuyce sur des motifs semblables a ceux 
de l' affaire Campbell, en rejetant toutefois I' argument suivant lequelles tribunaux n' auraient 
aucun droit de regard sur la fagon dont Ie procureur general exerce ses fonctions. Selon la 
Cour d'appel, l'arret des procedures peut etre annul€) s'U est etabli que ce demier a agi de 
fagon partiale ou commis un abus de pouvoil*. 

90. Operation Dismantle Inc. c.lA Reine, {l985] 1 R.C.S. 44l. 

91. (1987) 35 C.C.C. (3d) 480 (C.A. Ont.); conCirmant (1987) 31 C.C.C. (3d) 289 (H.C. Ont.). L'uCCuire pertuit 
sur I'arret, ordonne par Ie procurcur general, d'une poursuite priv~ intcntec contre In clinique d'avortement 
du docleur Morgcnlaler. La decision tenait a ce que In Cour supreme du Canada etaitalors saisie de la question. 

92. Chartrand c. Quebec (Ministero! Justice) (1986),55 C.R. (3d) 97 (C.S. Qc). 

93. Quebec (procureur gbwral) c. Chartrand, (1987] RJ.Q. 1732 (C.A.). Voir aussi la decision Re OSiOII:>' alld 
Tlte Queen, prlicit6c, note 71. suivant Jaquelle Ie tribnnal doit conclure a wle [TRADUcnON] «errcur flagrante» 
pour annuler l' arret des procedures orOOnne par Ie procureur general. 

94. Quebec (procureur general) c. ChartrOlui, precite, note 93, pp. 1733 at 1735. 
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D'autres decisions du procureur general peuvent faire I'objet d'un contralejudiciaire. 
En effet,le droit canadien a recemment consacre I'obligation de faire preuve d'equite dans 
I'exercice de pouvoirs discretionnaires conferes par la 10i95

• Cela autorise certaines 
interventions judiciaires a I' egard des decisions du pouvoir executif, par exemple lorsque Ie 
ministre de la Justice, exer9ant un pouvoir discretionnaire prevu par un traite d' extradition, 
exige que l'Etat demandeur s'engage a ne pas faire subir la peine de mort a la personne 
concemee96

; ou encore, lorsqu' il statue sur une demande de clemence presentee en vertu de 
I 'article 690 du Code crimillel97

• 

II ne faut pas en conclure que toute decision administrative est sujette au contrale des 
tribunaux. La presentation d'une accusation, parexemple, echappe sans doute a leurpouvoir 
d'intervention, ce qui du reste parai! souhaitable. Cette decision, certainement prejudiciable 
a I'accuse, met toutefois en brrulle un systeme qui comporte des mecrulismes pour assurer 
la protection de ses dI'oits98

• 

La decision de porter des accusations contre une personne peut cependrult etre soumise 
a I'appreciation des tribunaux au moyen d'une action contre Ie procureur general ou un 
procureur de la Couronne pour poursuites abusives. La Cour supreme a recemment eu a 
statuer, dans l'affaireNelles99

, sur I' existence de ce recours.J usqu'alors,le procureur general 
et ses repreSentrultS jouissaient d'une immunite absolue drulS certaines provinces; la Cour 
supreme a clairement mis fin a cette situation. 

Le juge Lamer, dans sa decision, a passe en revue les arguments de principe militrult en 
faveur de I' imnl'unite et retenus par la Cour d' appel de I' Ontario. On faisait valoir que cette 
inmlUnite repondait au souci d'accroitre la confiance dans l'impartialite des procureurs de 
la Couronne et du procureur general, et que la menace d'une responsabilite individuelle 
pourrait avoir un effet «paralysant» sur I' exercice de leurs pouvoirs discretionnaires. Le fait 
d'autoriser les poursuites civiles risquerait, avait-on soutenu, de susciter une avalrulChe de 
proces qui nuirait a I'accomplissement de leurs fonctions 11Ormales. 

Ces arguments ont ete rejetes par la Cour supreme. Tout d'abord, Ie juge Lanler a 
exprime l'avis qu'en realite, c'est I'immunite accordee aux poursuivants, meme en cas de 
poursuites abusives equivalant a un abus de pouvoir, qui minait la con fiance du public dans 
Ie systeme judiciaire. II a ajoute que l'action pour poursuites abusives ne consistait pas 
simplement a mettre en cause Ie jugement d'un pourSUiVrult : en fait, «un demruldeur qui 

95. Nicholsoll c.llaldimand-Norfolk Regiollal Board o/Commissiollers o/Police, (1979)1 R.C.S. 311. 

96. Kindler c. Canada (millistre de la Justice), (1987)2 C.F. 145 (l IC inst.). Lejuge Rouleau a reconnu que Ie 
ministre avait l'obligntion d'agir ell conformite avec I'equite lorsqu'iJ exerce Ic pouvoir discretionnaire que 
lui conferc I' article 6 du Traile d' extradition entre Ie Canada et les fuats-Unis d' Amerique .. 

97. Wilsoll c. Ministre de la Justice, (1985)1 C.F. 586 (C.A.). 

98. Cet exemple est analogue a In comparaison fnile par In juge Wilson dans I'arret Operatioll Dismamle IIIC., 
precite, note 90; elle opposnit In (lfntiquc manifestement inncceptable du recrutement par In force d In 
conscription effectuce en conformite avec In loi. 

99. Nelles c. Ontario, [1989)2 R.C,S. 170. 
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intente Une action pour poursuites abusives ne se lance pas dans une entreprise facile1oo»; ce 
qu'i! faut etablir, c'est «I'exercice d6libere et malveillant de ses pouvoirs pour des fins 
illegitimes et incompatibles avec Ie role traditionnel du poursuivant10 ». Dans ces conditions, 
a-t-il conclu, I 'effet «paralysant» cst tres peu vraisemblable : 

n existe done It I' interieur du systcme tous les mecanismes voulus pour prevenir les actions 
frivoles. En fait, la difficulte de prouver une allegation de poursuites abusives constitue 
eHe-meme un empechcmentl02

• 

Le juge LanlCr a en outre souligne qu' au Quebec, ou Ie pl'Ocureur general et ses substituts 
peuvent etre I'objet de poursuites civiles depuis 1966, on est loin d'avoir connu une 
avalanche de proces. 

Enfin, il a fait observer que I' interdiction des recours civils contre Ie procureur general 
et les procureurs de la Couronne risquait en outre de faire obstacle nux actions fondecs sur 
Ie paragraphe 24(1) de la Charte. La personne abusivement poursuivie subit une atteinte a 
la libert6 et a la securit6 de sa personne, en violation des principes de justice fondanlentale. 
Le paragraphe 24(1) de In CIHu'te devmit lui garantir la possibilite de s' adresser a la 
juridiction competente pour obtenir reparation; or I'immunite du poursuivant exclurait ce 
recours. Le juge Lanler a vu dans cct argument «une raison puissante et fondanlenlalc de 
conclure que la com mOl! law elle-meme ne prevoit pas d'imnuUlite absolue103». 

II semble a tout Ie moins que Ie procureur general doive exercer ses pouvoirs dans Ie 
respect des dispositions de la Charte. Mais des tribunaux ont conclu que I'arret des 
procedures ne porte pas atteinte nux droits du piaignant l04 et ont nie I'existence d'un droit 
constitutionnel it I'enquete preliminaire105

• II est donc difficile pour Ie moment de preciseI' 
dans queUe meSllre les decisions du procureur general sont sujettes a I'intervention des 
tribunaux, outre les cas d' «elreur flagrante». 

Si Ie controle judiciaire des decisions du pl'Ocureur general demeure relativement rare, 
il en va autrement en ce qui conceme les actions de ses representants, les procureurs de la 
Couronne. CellX-ci occupent une place unique dans la tradition anglo-canadienne - on a 

100. Id., p. 194. 

101. Id., pp. 196·197. 

102. Jd., p. 197. 

103. Jd" p. 196. Lcjuge Lamer s'exprimuit au nom de la majorite, mais seuls delLxuutres des sixjuges ayant rcndu 
la decision ont souscrit Il son opinion sur ce point. 

104. Campbell c. Altorney·General o/Olliario, prccite, note 91. 

105. Voir Re Regina and Arvil' (1985), 19 C.C.C. (3d) 395 (C.A. Ont.), ct les observations sur cctte qucstion dans 
la scction intituloo «L'inculp.1tion directc», ill/ra, p. 92. 
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pu qualifier leur charge de quasi judiciairelO6
• C'est peut-etre la description de ce concept 

faite par Ie juge Rand qui est la mieux cOl1nue : 

On ne saurait trop repCter que les poursuites criminelles n'ont pas pour but d'obtenir une 
condanmation, mais de presenter au jury ce que la Couronne considcre comme une preuve 
digne de foi relativement u ce que I'on ullcgue ctre un crime. Lcs avocuts sont tenus de voir 
u ce que tollS les elements de preuve legaux disponiblcs soient presentes : its doivent Ie faire 
avec fermete et en insistant stir la valeur legitime de celie preuve, mais its doivent egalement 
Ie faire d 'une fa~on juste. Le role du poursuivant exclut toute notion de gain ou de perte de 
cause; iJ s'acquitte d'un devoir public. et dans la vie civile, aucun autre role ne comparte 
une pI us grande responsahil ite personne1\e. Le poursuivant doit s' ncquitt('r de sa tache d' une 
fa~on efficace, avec tin sens profond de la dignite, de 10 grovite et de lajusticedes procedures 
• d' .. 107 JU IClDtreS • 

Les juridictions de premiere instlU1ce et d' appc1 exercent cerles des pouvoirs tres 
etendus a I 'egard des faules commises pal' Ie poursuivant devant Ie tribunal, en ce qui a trait 
par exemple a la presentation des arguments de la Couronne, au contre-interrogatoire des 
temoins - en particulier l'accuse108 

-, a la communication de la preuve a la dCfense109 et 
Ii la plaidoirie finale llo

, mais elles s' attdbuent un role de surveillance beaucoup plus restreint 
quant a la fagon dontle poursuivlU1t exerce sos pouvoirs de poursuite a I 'extetieur de la salle 
d'audience. Cela ne devrait ctonner personne : I'independance de la magistrature et de la 
poursuite est tenue pour essenlielle. 

Dans son document de travail n° 15, Les pOllrsllites penates: respoflSabilite politique 
oujudiciaire lll

, la Conmlission a traite cette question. Elle y disait que cette separation de 
pouvoirs entre les tribunaux et la Couronne devait reposer sur une distinction entre les 
aspects politique et non politique de I 'administration de Injustice. Etait consideree conmle 
«politique», en co sons, In question qui presente une ou plusieurs des caracteristiques 
suivantes: 

[E] l1e impJique In d('Cision d' appliquer ou de ne pas appliquer une loi particulierc; eUe met 
en jeu 10 repartition des ressources, qll' iJ s' agisse de ressources financiercs, materielles ou 
humaines; c'est une question dontln solution doit tenircompte de I'opinion publique, u une 
epoque et un en droit donnes; e1\e sou met celui qui doh prendre une decision u son sujct nux 

106. Voir pur c.'<clllpic Re Forrcsteralu/ The Qllcell (1976). 33 C.C.C. (2d) 221, p. 227 (C.S. Alb. 1 rc insl.). 

107. BOllcher c. La Reille. (19551 R.C.S. 16, pp. 23·24, 

108. R. c. Logiacco (1984), 11 C.C.C. (3d) 374 (C.A. Ont.), Icjllgc d'oppcl Cory, p. 383: 

['fRAoucrWNJ 
Lorsqll'wl procurcllr dc 10 CourolHlC pcrsiSlc dclibCrcmcnt n vouloir dcs r6ponscs d dc Icllcs 
qucstions non pcrtincnlcs, il slIsc.jtc Ires sOllvcnl unc apparcnce d'injllsticc qui rcncira 
inevitablclllcnt nccessairc 10 tl'llllC d'lInnouvcau proces. 

109. R. c. Sal'ioll alld Mizrahi (980). 52 C.C.C. (2d) 276 (C.A. ant.). 

110. R. c. Theakstoll (1980).53 C.C.C. (2d) 554 (C.A. Ont.). 

111. CRD. Procedure pClla/e - Les pOllrsllites pClla/es .. responsabilitc politiqlle 011 jlldiciaire. Documcnl dc 
travail nO IS, Ottawa. Infonllnlion Canoda. 1975. 
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prcssions de I'opinion publique et ilia possibilitc d'une sanction telle que la responsabilitc 
devant In Icgislnture QuI'clectoral, ou encore In destihttion pure et sirnple1l2

• 

En regIe generale, les tribunaux refusent d'intervenir au sujet des pouvoirs 
discretionnaires exerces en matief(~ de poursuites penales - dans Ia salle d'audience ou it 
I'exterieur de celle-ci - sauf sl eet exercice cst abusif. 11 peut s'agir d'un ubus de pouvoir, 
d'un manquement nux obligations rattnchees a la charge de poursuivant, d'une injustice ou 
d'un manque d'cquite envers I'accuse, d'uo eventuel deni de justice ou d'actes qui 
deeonsiderent I' administration de lu justice. II arrive ainsi, bien que Ie cas soit rare, que Ie 
juge de premiere instance oblige Ie pOUl'suivU!lt it commul1iquer it I'accuse des elements de 
preuve supplementaires, ou ardonne In citation de certains temoinsl13. 11 peut aussi intervel1ir 
pour ecurter des elements de preuve prejudiciables ou pour mettre fin it un 
contre-interrogatoire abusif de I 'accuse. Des juridictions d' appel ont par ailleurs annule des 
cOI\danll1ations prononcces it I 'issue de proces ou la poursuite avail eu recours it des tactiquos 
inacceptables - consist ant par exemple dans la tentative d' exploiter les prcjuges des jtu'es 
au moyen d'une plaidoirie d'un ton deplace1t4

• 

La possibilit6 de faire subi/' plusieurs proces ii la meme personne relativement aux 
memes faits cst restreinte pal' Ie pril1cip~ de j'autorile de la chose jugee (double jeopardy)115. 
Mais c'est dans Ie doma/ne des abus de procedure que se posent les plus gran des difficultes 
pratiques: il n'existe pas de regles rigoureuses ni de principes se degageallt d'une maniere 
evidente. Et plusieurs caracteristiques de la fonction de poursuivant et de la fonction 
judiciaire rendcnt probleml1tique Ie controle judieiaire en matiere de poursuites. Tout 
d'abord, l'indepcndance du proctlt'eut' generaL miLite contre l'idcc d'une responsabilite de 
cclui-ci devant Ie pouvoir judiciairc ou quclque autre pouvoir. Ensuite, la fonction 
tl'llditionl1ellement assignce au pouvoir judiciaire cOllsiste it se prononcer sur la culpabililc 
ou l'inllocence de l'accuse en fonction de la preuve. II parait de ce fait mal outille pour 
determiner quelles perSOlll1CS devnlicnl etre traduites devant les tribunaux, et d'aucuns 
pourraiellt estimcr inconvellant qu'il plu·ticipe ,\ cet aspect de la fonction de poursuivanl. 
Rappelons I'opinion exprim6e pat· Ie vicomte Dilhome dans I'affaire Director 0/ Public 
Prosecutions C.lllllllplllJIS : 

[TRADucnoN) 
Le juge doit rester hors de I'urenc. II nc doit uyoir ni sembler avoir utlcune responsabilitc 
quant ill'engagement des poursuites. II importe d 'cviler toute confltsion entre la fonction de 
procureur et celle de juge. Si Ie juge jouissait du pouvoir de refuser d'entendre une affaire 
puree qu'il estirne que lu poursuite est mul il propos, on no lllrdel'nit pas il penser quo 105 
nffaires qu'it acccpte d'instntire sont cellos ou il a consenti aux poursuites ou 105 n 
approuvccslt6

• . 

112. Jd .. p. 37. 

113. Voir pur e;,:emple R. c. Glldbrandsnn (l986), 53 C.R. (3d) 20 (Cour de comtc. C.·B.), infim)c sur un nulre 
point par (1987) 61 C.R. (3d) 80 (C.A. C.·B.). 

114. Pisalli c. La Reine. [1971] R.C.S. 738. 

115. R. c. D. (1986),29 C.C.C. (3d) 365 (C.A. Ont.). Voir cgnleml!nt Ie document de trnvail de In Commission sur 
Ie plaidoyer. les Illoyens de dCfel1.~e spcciau)( et Ie verdict (d pnraitre), ou I'on trouvern des observations plus 
npprofondics sur I' nutoritc de In chose jugee. 

116. {l976] 2 AI! E.R. 497, p. 5tt (1I.L.). 
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Bien stir, ce n' est pas parce qu' un tribunal juge a I' occasion necessaire d' intervenir pour 
empecher un abus de procedure qu'il en decoulera une irremediable confllsion entre la 
fonction de poursuivant et la fonction judiciaire. Mais I' avertissement du vicomte Dilhome, 
un peu simpliste peut-etre, fait tout de meme ressortir ced, que la surveillance exercCc par 
les tribunaux en matiere d'engagement de poursnih:!s, en vertu de la tMorie de I'abus de 
procedure, ne saurait legitimemcnt se fonder que sur Ie souci de preserver I'integrite de leur 
procedure et ne saurait servir de b,t· e a un contrale systematique de l'exercice du pouvoir 
de poursuite. Chose certaine, Ie r61e des tribunaux ne consiste pas a exercer un pouvoir 
discretionnaire fonde uni.quemcnt sur une vague notion d'injustice; mais en revanche, ils ne 
peuvent non plus se d6charger de la [TRADucTroN] «responsabilite d' empecher l'utilisation 
abusive de la procedure judiciaireI17». 

Aprcs une pcriode de grande incertitude a la Cour supreme du Canada ct devant les 
tribunaux inferieurs, celle-ci a reconnu auxjuridictiol1s de premiere instance la competence 
pour ordonner I'arret des procCdurcs en cas d'abus drulS I 'application de la loi. En effet, Ie 
juge en chef Dickson a d6clru'c au 110m de la Cour, drulS I 'arret R. c. Jewitt : 

Lord Devlin a exprime In raison qui justifie I'cxistence d'un pouvoir judiciaire 
discrctionnaire d'ordonner une suspension d'instooce pour controler la conduite de la 
poursuitc lorsqu'clle pOliO prejudice i! I'uccuse, dans I 'arret Connelly v. Directoro/Public 
Prosecutions, [1964] A.C. 1254 (H.L.), ilia p. 1354: 

[TRADUCTION] «Les tribunaux doivent-ils s'en remettre au pouvoir executif pour 
empecher I'emploi abusif de leur procedure? N'ont-ils pas eux-memes Ie devoir, 
auquel iIs ne sauraient cchapper, de gurootir un traitement equitable a ceux qui se 
presentent, ou qu'on OOlcne, devoot eux? A de semblables questions it ne peut y avoir 
qu'llne seule rcponse. Les tribunuux ne peuvent pas envisager un seul instant Ie transfer! 
au pouvoir executif de la rcsponsabilite de s"u'!>surcr qu'i1 n'y a pas d'ablls dans 
I'application de la loi.» 

Je fais mienne la conclusion de In Cour d'appel de l'Ontario dans son arret R. v. Young, 
precitt!, ct j'affirme que 

«[L]e jllge du proccs 11 un pouvoir discretionnaire residuel de suspendre I'instance 
lorsque forcer Ie prevenu Ii sllbir son proces violerait les principes de justice 
fondamentuux qui sous-tendent Ie sen.~ du franc-jeu et de la decence qu'a la societe, 
uinsi que d 'emp&:her I'ubus des procedures de la cour par une procedure oppressive 
ou vcxutoire». 

J'udopte aussi la mise en gurde que fuit la cow dans I'arret YOllng, I?Rrtant que c'est Ii! un 
pouvoir qui ne peut etre exercc que duns les «cas les plus manifestes 18». 

II ne sera it pas utile de dresser In liste des divers cas ou des tribonaux, rulterieurement 
it II arret Jewitt, ont conclu U un abus de procedure d 'une gravite justifiant I'arret des 

117. Comwlly c. Dirllctoro/Publtc ProsecllliOlls, (1964) 2 All E.R. 401, p. 442 (B.L.), lord Devlin. 

118. [1985]2 R.C.S. 128, pp, 136·137. 
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procedures, independamment du fond de I'affairel19. On en trouve plusieurs centaines dans 
lajurispntdence publiee des vingt demieres annees, portant sur des situations tres diverses : 
retrait d'une accusation suivi d'une nouvelle inculpation, provocation policiere, 
manquement a I'engagement de retirer les accusations contre la cooperation avec les 
autorites. L' ancien juge en chef Laskin s' est exprime de la fagon suivante dans I' arret Rourke 
c. La Reine, apres avoir passe en revue les affaires ou des juridictions infl§rieures avaient 
exerce leur pouvoir d'arreter les proc&lures : 

J t ai cite ces nombreuses affaires pour montrer 1a variete des situations de fait dans 1esquelles 
des juges de diverses juridictions el de provinces differentes ont utilise l'abus de procedure 
comme moyen de controler la conduite de la poursuite lorsqu' elleporte prejudice au prevenu. 
Je ne porte aucun jugement sur 1a validite de ces decisions; eHes indiquent toutefois par leur 
variete meme l'utilite, en matiere d'abus de procedure, d'un principe general que les juges 
devraient pouvoir invoquer dans des circonstances approprices pour tcmoigner qu'ils 
controlent la procedure devant leurs tribunaux et exiger une conduite equitable du ministere 
public a l'egard des preVenUS120

• 

Ces decisions font en tout cas ressortir que parfois Ie poursuivant 11 t agit pas de maniere 
equitable, procede a des inculpations dans des circonstances ou cela est foncierement injuste, 
et que les tribunaux sont alors en droit d'intervenir. 

En resume, les actions du procureur general sont sujettes au contrale judiciaire, mais 
uniquement dans des cas extremes ou speciaux. Dne «erreur flagrante» de sa part peut donner 
lieu a 1 'intervention des tribunaux. La thearie de I 'abus de procedure autorise un tel contrale, 
qui s'applique tant aux decisions du procureur general lui-meme qu'a celles de ses 
representants. 

E. Le procureur general et la police 

En 1867 deja, la police nationale relevait du procureur general, qui conservera ceHe 
responsabilite pendant plusieurs decennies. Aujourd'hui, a I 'echelon federal 121 et dans 
certaines rrovinces122

, c'est a un autre ministre - Ie plus souvent Ie solliciteur general, 
notamment a Ottawa - qu'elle est confiee. 

119. II existe de nombreux articles, excelJents, sur I' abus de procedure. Outre I' etude contenue dans STENNINCl, op. 
cit., note 6, p. 329 et suiv., voir par exemple J. OLAH, «111C Doctrine of Abuse of Process: Alive and Well in 
Canada» (1978},1 C.R. (3d) 341; MORGAN, lac. cit., note 40; P. BEuvEAU, J. BEIllMARE, J.-P. LUSSIER, Traite 
de procedure penale, Montreal, Editions Yvon Blais, 1981, vol. 1, pp. 49-51; C. LACERTE-LAMONTAGNE, 
«L'abus de procedure en droit penal» (1982),42 R. du B. 69; J.-C. HEBERT, «La Charte canadienne et le 
conlrole de Ia discretion ministerielle du Procureur general en droit criminel» (1986), 46 R. du B. 343. 

120. [197811 R.C.S. 1021, p. 1034. 

121. Sur Ie plan federal, Ia Gendarmerie royale du Canada rend compte au solliciteur general. Pour des precisions 
sur cette question, voirSTENNINCl, op. cit., note 23, pp. 70-106 et A. GRANT, fA police: un blOnce de politique, 
document d'etude prepare pour la CRD, Ottawa, ApprovisiOllnements et Services Canada, 1980, pp. 16-20. 

122. II Y a un ministre specifiquement responsable de 18 police dans six provinces (Nouvelle-Ecosse, 
Nouveau-Brunswick, Quebec, Ontario, Alberta, Colombie-Britannique). Au Quebec, c'est Ie ministre de la 
Securite publique, tandis que dans les autres provinces, c'est Ie solliciteur general. 
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Les relations entre la police et Ie procureur general ou Ie solliciteur general sont 
complexes, chez nous. Le Canada etant une federation, la police releve a la fois des 
gouvemements federal et provinciaux, et Ie ministere competent differe d'un endroit a 
l' autre. 11 existe au surplus entre Ie gouvemement central et plusieurs provinces des ententes 
contractuelles sur les services de police. 11 n' est donc pas etonnant que ces relations ne soient 
pas bien comprises ni du reste bien definies. 

En Angleterre, la formulation classique des rapports entre la policeet Ie procureur 
general est due a lord Denning, qui declarait dans I' affaire R c. Commissioner 0/ Police 0/ 
the Metropolis, Ex parte Blackburn : 

[TRADUCTION) 

D'apres moi, Ie commissaire de police, a I'instar de tous les constables en chef, a Ie devoir 
d'appJiquer les lois du pays. II doit poster ses hommes de teUe maniere qu'iIs soient en 
mcsure de decouvrir les crimes et de veiller a ce que les bonnetes cit.oyens pJJissent vaquer 
a leurs occupations en paix. C'est a lui qu'incombe la decision de poursuivre ou non les 
personnes faisant I'objet de sou~ons; lorsque cela est necessaire, il doit intenter des 
poursuites ou veilIer iI ce que ce soit fait. Mais dans I'exercice de ces fonctions, il n'est Ie 
prepose de personne; i1 est au service de la loi. Atcun ministre ne peut lui dire de surveiIler 
tel ou tel endroit ou d'intenter des poursuites contre teUe ou teUe personne. Aucune autorite 
policiere ne peut non plus lui donner d'instructions ace sujet. C'est lui qui est responsable 
de I'application de la loi, et i1 n'est responsable que devant la 10i123. 

Au Canada, on trouve des decisions judiciaires vieilles de plus de cent ans sur la question 
de l'independance de la police124

• Essentiellement, eUes ont eu pour effet d'exonerer divers 
paliers administratifs de la responsabilite civile decoulant des actes accomplis par des 
policiers. Un commentateur en a tire les conclusions suivantes : 

Le motif de cette absence de responsabilite est Ie suivant : lorsqu'un constable agit dans 
l'exercice de ses fonctions touchant I'application de la loi et Ie maintien de I'ordre public, 
i! a Ie statu! d' «agent de la paix» et iI ce moment, i1 n'agit pas en qualite de prepose ou de 
mandataire de la municipalite, de la commission ou de I'administration qui l'a nomme, mais 
plutOt iI titre d'officier public au service de la collectivite125

• 

Dans une affaire ontarienne recente, Ie procureur de la Couronne, s' adress,Ult ala cour, 
a fait les observations suivantes sur les rapports entre procureur general et police (en 
precis ant qu'elles traduisaient Ja position du procureur general de I'Ontario: 

[TRADUCTION] 

Au regard du droit constitutionnel de ce pays, et de celui du Royaume-Uni, i1 ne fait pas de 
doute que la decision de fa ire enquete sur de presumees infractions et de proceder a des 

123. [1968] 2 Q.B. 118 (C.A.), p. 136. S'il a conclu que la police n'est pas soumise aux directives emanant du 
pouvoir executif et jouit d'un pouvoir discretionnaire tres large. lord Denning a juge que les tribunaux 
pouvaicnt s'opposer a certaines decisions prises par les autorites policieres sur des questions fondamentales. 

124. Wishart c. Cily 0/ Brandon (1887).4 Man. R. 453 (C.A.); Rousseau c. La Corporation de Levis (1888). 14 
Q.L.R. 376 (C.S.). Voir SmNNING, op. cit .• note 23. pp. 111-121 aU ces decisions ainsi que d'autres affaires 
anciennes sont commentees. 

125. SmNNING, op. cit .• note 23. p. 120. L'auteur releve aussi que la Cour supreme est arrivee II une conclusion 
contra ire sur la responsabil ite dans I' arret ultericur Chartier c. Procureur general du Quebec. [1979]2 R. C.S. 
474, mais souligne que I'existence de ce type de responsabilitc n'etait pas contestee enl'occurrence. 
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inculpations est une responsabiUte constitutionnelle de In police. Le ministere public doit 
quant d lui detenniner de queUe fn90n et qunnd il sera donne suite nux accusations une fois 
qu' el1es ont ete portees 126. 

L'ancien premier ministl'e Tnldeau a eXprinle un point de vue semblable. En 1977, 
abordant Ia question des rapports entre Ie solliciteur general et Ia GRC, il a declare que Ie 
gouvemement etait guide par Ie principe suivant : 

[L]e ministre competent ne devrait pas avoir Ie droit de savoir en tout temps conunent 1a 
police r.0ursuit scs enquctes, ce qu'eUe exnmine, ce qu'cUe recherche et In fn900 dont eUe 
Ie faitl 7. 

On sermt donc tente de conclure que Ia situation, au Canada, correspond a celIe qui a 
ete decritc par lord Denning d!U1S l' affaire Blackburn. Mais les choses ne sont pas si simples. 

La fonction policiere, au Canada, est aujourd 'hui regie par des textes de loi qui, a 
1'echelon federal con1l11e dans chaque province, etablissent les pouvoirs et fonctions des 
agents de policeI28 

• .En regie generate, Ie legisl ateul' sou met la police a I' autorite duministre 
competent ou d'un organisme public; ainsi, I'article 5 de la Loi sur In Gertdannen'e royale 
du Canada l29 precise que Ie commissaire gere ce corps policier «sous la direction du 
ministre». Or, les pouvoirs et Ie stalul de la police etant au Canada fixes par Ie legislateur, 
on poulTait en conclure que Ie ministre competent peut lui ordonner de faire enquete sur telle 
ou telle affaire. 

Au surplus, la pOliee de la decision Blackburn a ete discutee dans la jurisprudence 
canadienne, surtout dans I 'affaire Bisailloll c. Keable13O

, ou la Cour d'appel du Quebec a 
souligne la situation particuliere exist ant dans cette province. Le juge Turgeon a expJique 
que si, en Angleterre, la police jouit d'une grande autonomie, au Quebec cUe etait placee 
sous la surveillance du ministre de la Justice (c'est maintenant Ie ministre de la Securite 

126. Les observntions du procurcur de In Couronne sont rcproduites dans In decision Campbell c.Altomey General 
of Olltario. precitee, nOle 91, p. 292 (mis en itnliques par nos soins). L'nffnire portait sur In decisiOll de 
suspcndre les procedures dans une poursuite in len tee contre Ie doctcur Henry Morgentaler pnree que In Cour 
supreme etait d ee mOlllenl snisie d'un uppel interjcte dans une poursuite de meme nature. Comrne nous Ie 
verrons. iln'cst peut-elre pas opportun de qualifier de constitutionnelle In responsnbilite de In police. 

127. Citntion tiree de EDWARDS, op. cit., notc 48, p. 94. Edwnrds exprime des reserves sur ee point de vue qui. dit-il 
il In p. 96, «envisage In eonnnissnnce des melhodes. des pratiques et meme des buts de In police. et tout 
rcnseignement a leur sujet, conmlC etanl nccessa irement synonymes d' ingerence injustifiee dans les operations 
cournntes des corps policiers». II souscril tout de meme au principe de In non-ingerence dans les decisions de 
In police. 

128. Loisl/r fa Gendarmerie royale dll Callada, L.R.C. (1985), eh. R-lO; The COllstabl/laf)' Act (devenu 171e Royal 
Newfoundland Constabl/laryAct). R.S.N. 1970. eh. 58; Police Act, R.S.N.S. 1989. eh. 348; Loisur la police, 
L.N.-B. 1977, ch. 1'-9.2; Police Act, R.S.I'.E.I. 1988, eh. poll; Loi de police. L.R.Q. 1977, eh. 1'-13; Loi sur 
fa police, L.R.O. 1980, eh. 381; Loi Sllr la Slirete du Manitoba, L.R.M. 1987. ch. P150; Police Act, R.S.S. 
1978. c. P-15; Police Act. S.A. 1988, eh. 1'-12.01; Police Act, R.s.B.C. 1979, ch. 331. 

129. Precitee, note 128. 

130. [1980] C.A. 316. 
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de la justice dans la province. La decision d' inculper une personne y appartient de ce fait au 
ministere public et non a la police; partant, de conclure Ie juge Turgeon, la decision 
Blackburn est inapplicable au Quebec. 

Stenning a critique Ie raisonnement sur lequel repose cette decision!3!, qui du reste ne 
para!t pas avoir ete suivie dans les llutres provinces. L'arret Bisaillon a ete casse par la Cour 
supreme du Canada, mais pour d' autres motifs, cctte question n' en ayant pas ete tenue pour 
un element essentiel132. 

On a egalement tenu compte de la decision Blackburn dans l'affaire Wool c. The 
Queen 133, mais sous un autre aspect. Dans I 'affaire Wool, un sergent d'etat-major de la GRC 
demandait une injonction qui interdirait a son commandant divisionnaire de I' empecher de 
poursuivre une enquete contre un ancien ministre de la Justice du Yukon. La Cour a rejete 
cette demande, conc1uant que c'est a [TRADUCTrON] «Ia Couronne, ou au public dans son 
ensemble» que Ie commandant devait rendre compte de l'accomplissement de ses devoirs 
en matiere d'enquetes134». Elle a par ailleurs fait observer que, vu les dispositions de 
I' article 18 de la Loi sur la Gendarmerie royale du Canada, [TRADUcrroN] «si Ie demandeur 
a Ie droit de faire une denonciation, ce droit n' est pas absolu; il s' exerce sous reserve des 
ordres du commissaire135». 

D'une fagon, la decision Wool est donc conforme a I 'arret Blackburn: c'est devant Ie 
public dans son ensemble, et non devant Ie pouvoir executif, que I'agent de police est 
responsable de I' accomplissement de ses fonctions relatives aux enquetes. Mais iI en ressort 
egalement que les droits de I'agent peuvent etre restreints par un texte de loi. II serait donc 
possible, sans doute, de les subordonner directement a I'autorite du pouvoir executif, par 
une simple intervention legislative (on pourrait soutenir que ceia a ete fait, bien 
qu'indirectement, dans Ie cas de la GRC(36). 

La rePatiition constitutionnelle des pouvoirs vient encore compliquer la situation. Bien 
que Ie Parlement federal et les assemblees legislatives provinciaies aient adopte des textes 
regissant les corps policiers dans leur champ de competence, les services de police sont 
assures par la GRC a titre contractuel dans sept des dix provinces137. La meme force policiere 
y est donc en theorie soumise a I'autorite de deux gouvemements. S'il ressort de Ia 

131. STENNINo.op. cit .. note 23. pp. 137-140. 

132. Procureur general de fa province de Quebec c. Procureur general du Canada, [1979]1 R.C.S. 218. 

133. (1985-1986) 28 C.LQ.162 (C.F.1'" inst.). 

134. Id., p. 166. 

135. Ibid. 

136. Suiv8nt I'article 18 de la Loi sur fa Gendannerie royafe du Canada. pr6citee, note 128, chaque agent execute 
ses fonctions «sous rescrve des ordres du commissa ire», ce demicr agissant aux termcs de I'articlc 5 «sous la 
direction du ministre». 

137. L'Ontario,le Quebec et Terre-Neuve ont institue leur propre corps policier; la GRC excrce toutefois certaines 
fonctions policieres dans la province de Terre-Neuve. 
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jurisprudence qu' en regie generale la ORC releve exclusivement du gouvemement federal, 
la question de savoir jusqu'a quei poinHes gouvemements provinciaux ont Ie pouvoir de lui 
donner des ordres demeure empreinte d'une certaine incertitude138

• 

Les agents de police appartiennent a une organisation hierarchique : ils rC90ivent les 
ordres de superieurs qui, chose importante, exercent a leur egard des fonctions de 
surveillance et de discipline139

• Ces demiers sont eux-memes soumis a l'autorite publique 
et rendent compte, en demier ressort, au ministre dont reieve la police. La difficulte qui se 
pose, dans un tel systeme, reside dans la necessite de concilier independance et obligation 
de rendre compte, sans que ni l'une ni l'autre ne s'en trouve exagerement diminuee. 

138. Voir par exemple I' arretProcureur gentJral de fa province de Quebec c. Procureur general du Canada, prccitc, 
note 132, ou 1a Cour supreme a cooclu qu'wle commission d'f,mquiite provincia Ie n'avait pas competence 
pour examiner I'administration et la gestion de In ORC. La commission d'enquete, dans celie affaire, avait 
ete etablie par Ie Quebec, I'une des provinces ou In fonctioo paliciere n'est pas exercee par In ORC. Dans 
I'arret Attorney General of Alberta c. Pulnalll, [1981]2 R.C.S. 267, la Cour supreme a decide que la province 
de I' Alberta, desservie par 1a ORC, ne pauvait pas enqueter sur les agents de ce corps palicier ni les soumettre 
d des mesures disciplinaircs, en invoquant la loi provincia Ie sur la police. Toutefois, S'JENNINO, dans Le statut 
juridilJuc de fa police, op. cit .. note 23, p. 82, estirne que suivant Ie raisonnement applique par la Cour, it se 
pourrait qU'une province ait Ie pouvoir d'cnqucter sur des agcnts de la ORC mais non celui de prendre des 
m-asures discipl inaires d leur endroit. 

139. Wool c. Tlte Queen, Pfecitc, note 133. 
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CHAPITRE DEUX 

La necessite d'une reforme 

I. Introduction 

L'examen de Ia procooure pen ale a amene Ia Commission a conclure que toute refomle 
en ce domaine doit etre fondee sur des principes bien arretes, Iesquels ont fait l' objet d 'une 
etude approfondie dans Notre procedure pe,za/e140

• Mais I'application de ces grands 
principes a I'egard de I'engagement des poursuites penales n'est pas sans poser des 
problemes epineux. Le procureur general et, dans une moindre mesure, ses representants 
sont investis de pouvoirs tres etendus, dont l'exercice n'est pas strictement reglemente. Un 
juge faisait observer qu' on ne peut «concevoir de systeme d' application de Ia Ioi ou aucune 
personne ayant autorite ne serait appelee a decider si une personne doH etre poursuivie ou 
non pour une infraction alleguee141 .» Mais Ia necessite d' attribuer aux poursuivants de Iarges 
pouvoirs n'est pas un obstacle a l'application du principe de Ia moderation. Elle n'exclut 
pas non plus que Ies personnes qui exercent ces pouvoirs soient tenues d' en rendre compte, 
pas plus qu'elle n'empeche de fixer des criteres d'application clairs ni d'exiger Ie respect 
de l'equite. Aucun de ces principes ne doit systematiquement l'emporter sur Ies autres; ils 
ne sauraient non plus etre mis en rouvre avec une telle rigueur que Ie systeme en perdrait 
loute efficacite. Par ailleurs, ceIui-ci doit demeurer ouvert au regard du public et a la critique. 

La grande majorite des decisions courantes touch ant l'exercice du pouvoir 
discretionnaire d'engager ou non des poursuites penales peut tres bien echapper au controle 
judiciaire. Nous reconnaissons aussi que, dans une tres large mesure, c'est sur l'integrite 
personnelle du procureur general qu'il faudra continuer de compter pour que les fonctions 
rattachees a sa charge soient exercees avec loute Ia rectitude necessaire. 11 n' en demeure pas 
moins que Ie fait de preciser dans un texte Iegislatif Ies pouvoirs que Ia common law confere 
a Ia Couronne permet1rait de definir plus clairement en quoi consistent ceux du procureur 
general. Bon nombre de nos recommandations decoulent du souci de concilier I'inevitable 
attribution de pouvoirs discretionnaires etendus au procureur general avec Ie respect des 
principes qui viennent d'etre evoques. 

140. CRD, Notre procedure pella/e, Rapport nO 32, Ottawa, La Commission, 1988. 

141. <l. v. Court o/SessiollS o/the Peace, Ex Parte Laf/eur, [1967] 3 C.C.C. 244 (C.A. Qc), p. 248, passagc cite 
dans I'arret Smythe c. La ReillC par la Cour supremc du Canada, qui cxprimc son ndhCsion; [1971] R.C.S. 
680,p.686. 
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Par ailleurs, les pouvoirs du procureur general fonnent certes un important element de 
depart pour l' etude de cette charge, mais il convient egalement de tenir compte de la nature 
meme de celle-ci ainsi que de I'amalgame des responsabilites qui y sont associees. Cette 
preoccupation est devenue plus pressante avec I' entree en vigueur de la Charte. Le procureur 
general, dont rei eve tout Ie personnel affecte aux poursuites au sein de I' Administration 
federale, a dans plusieuI's affaires importantes preconise, par la voix de ses represelltants, 
une interpretation restrictive des droits individuels garantis par ce texte constitutionnel, dans 
Ie but scion toute apparence d'en limitP.l' I'incidencc sur les techniques d'application de la 
loi et sur les poursuitesl42

• En revanche, la Cour supreme a declare qu'il faut donner a la 
Charte une interpretation «large et IiberaleI43»; Ie procurcur general doH en tenir compte 
lorsque, en tant que ministre de la Justice, il donne des conseils au Cabinet sur des questions 
de nature legislative. 

Les memes tensions se manifestent lorsque Ie procurcur general s' occupe de la refomle 
du droit penal. Il y a d'une part la necessite de limiter les atteintes a I'intimite de la vie privee, 
et d'autrc part, la police et les poursuivants qui veulent des lois plus rigoureuses, plus 
efficaces - autrement dil, plus depouvoirs. Aussi nous demanderons-nous pour commenceI' 
s'il est preferable que Ie meme ministre remplisse ces roles jusqu'a un certain point 
contradictoires, ou si une nouvelle repartition des rcsponsabilites ne sera it pas souhaitable. 

II. La structure des ministeres de la Justice et du Solliciteur 
general 

A. Le ministere de la Justice 

Nous avons vu que, au Canada, les fonctions de procureur general et de ministre de la 
Justice sont de par la loi devolues a la meme personne, La structure du ministere en porte 
bien sur la marque, tout comme les ententes administratives touchant Ie service des 
poursuites penales. 

A la tete du ministere de la J uslice (et sous I' autorite du Ministre), il yale sous-ministre 
de la Justice, auquel la loi confie aussi la charge de sous-procureur general144

• Viennent 
ensuite trois sOlls-ministres delegues, responsables respectivement du droit civil, du 
contentieux et du droit public. 

142. Voir par exemple I 'affaire R. C. Hamill, [1987]1 R.C.S. 301, ou Ie procureur general a pIa ide en favcur des 
mandats de main-forte, au encore l'affaireR. C. Smith, precitee, note 69, ou iI a dCfendu la peine minimum 
de sept ans d'cmprisonnement pour importation de stupefiants. 

143. Voir Hunterc. Sout/tam/nc., [1984]2 R.C.S. 145, pp. 154-155; et Law Society of Upper Canada C. Skapillker, 
[1984]1 R.C.S. 357, p. 365 et suiv. 

144. Loi sur Ie ministere de fa Justice, precitee, note 30, par. 3(2). Les renseignemcllts contenus duns cette section 
sont tires de: M1NIS'ffiRE DE LA JUSTICE, Rapport annue11988-1989, Ottawa, Approvisionnements et Services 
Canada, 1990. Le Icctcur trauvera ill' annexe C un tableau expliquant I' organisation du ministere de In Justice. 
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Les poursuites pen ales relevent de la Direction du droit penal, laquelle est sous I' autorite 
du sous-procureur general adjoint - Droit penal. Le secteur du Contentieux com porte deux 
autres directions, la Direction du contentieux des affaires civiles et la Direction du droit 
fiscal, chacune etant placee sous I'autorite d'un sous-procureur general adjoint. Fait 
egaiement partie de ce secteur Ie Groupe des avocats generaux, qui est dirige par Ie premier 
avocat general et qiti s'occup<. des litiges devant, en raison de leur complexite, etre confios 
a des avocats qui possectent une experience ef des connaissances particulieres. 

Les projets de loi d'initiative ministerielle et les amendements sont rMiges par la 
Direction de Ia planificatioll des programmes legislatifs, IaqueUe reI eve du sous-ministre 
dologue - Droit civil. Toutefois, les avocats de la Direction du droit penal «sont appeles it 
donner leur avis sur Ies modifications au Code cniltillel et sur 1 'elaboration des propositions 
legislatives en matiere pen ale, de meme que sur I'elaboration des politiques et des 

t" d dr' , 1145 programmes en ma lere e OIt pena .» 

On voit tout de suite que Ie service des poursuites ne beneficie d'aucune independance 
particuliere dans cet «organigramme». II fait partie integrante du Ministere, chaque fonction 
suporieure de direction s'inscrivant dans la structure d'ensemble. On voit aussi que les 
fonctions touch ant I'elaboration des grandes orientations sont exercees au sein du meme 
ministere que les fonctions ressortissant aux poursuites judiciaires. Ainsi, Ie service des 
poursuites a voix au chapitre des qu'un texte legislatif a pour effet de modifier Ie droit ponal. 

Or, chacune de ces deux situations - a savoir, Ie cumul des charges de ministre de la 
Justice et de procureur general, et Ia non-independance du service des poursuites - nous 
parait une source possible de difficultes sur Ie plan de I'administration de Iajustice. Nous 
etudierons successivemellt I'une et I' autre de plus pres. 

1. La scission des charges de ministre de la Justice et de procureur general 

a) La situation actuelle 

L'une des principales sources d'inquietude, au regard de la structure actuelle du 
ministere de laJustice, conceme les risques d'ingerence politi que dans les decisions prises 
en matiere de poursuites judiciaires. Ce probleme est traito plus loin. D'autres difficultes, 
d'un ordre tout a fait different, se posent egalement. 

Elles decoulent fondamentalement de I'opposition entre Ies differentes fonctions 
attribu~s it la personne qui cumule les postes de ministre de In Justice ef de procureur 
general. Le probleme, pour I' essen tiel, se resume de la fagon suivante. La charge de ministre 
de la Justice se caracterise avant tout par sa «neutralitEl». Le titulaire, en sa qualite de 
conseiller juridique du Cabinet, doit notamment examiner les lois et en garantir la confomlite 
aux dispositions de la Chartel46

• II est Ie principal responsable de I'elaboration de la politique 

145. MINISTERE DE LA JuS1lCE, op. cit., note 144, p. 21. 

146. Loi sur Ie ministere de fa Justice, preeitee, note 30, modifiee par S.C. 1985, eh. 26, nrt. 106. 
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juridique du gouvemement, ainsi que du systcme judiciaire et de /'administration de la 
justice. Ce sont la des missions dont l'accomplissement suppose une parfaite impartialite. 
Le meme ministre, en tant que procureur general, assume la responsabiIite du service des 
poursuites. Or, it serait faux de parler dans ce cas d'unc fOllction «neutre», malgre 
l'obligation faite au ministere public d'agir d'une manicre equitable: Ie procureur de la 
Couronne, dlU1S I'administration de la justice, est en fait l'une des parties qui s'opposcnt 
dans Ie cadre d'un litige. Lorsque les deux roles son! confies au meme ministere, on risque 
inevitablement de voir les interets du procureur general en qualite de poursuiv~U1t influer sur 
l'exercice de fonctions ou I'inlpartialite cst indispensable - du moins, c'est ainsi que Ie 
public pourrait voir les choses. 

Pensons par exemple a l'examen des textes legislatifs sous l'aspcct de leur confomlite 
aux dispositions de la Charte. Comme nous l'avons vu, la Cour supreme du Canada s'est 
exprinlCc clairement : la Charte doH fa ire l'objet d'une interpretation «large et liberale147». 
Le ministre de IaJustice doit en tenir compte lorsqu'il se prononce sW'ln validite des textes 
qui sont soumis a son approbation. II devrait donc, dlU1S I'exercice de cette fonction, 
s'attacher a la preservation et a la protection des droits individuels et partant, ne pas donner 
son aval aux lois qui menscent ceux-ci. 

Le procureur general, quallt a lui, est responsable des poursuites. A ce titre, it pourra 
bien legitimement souhaiter I'adoption de dispositions legislatives severes, rigoureuses, 
propres a faciliter I 'application de la loi. Mais voila, des dispositions de ce genre risquent 
fort, par ailIeurs, de constituer une menace pour les droits individuels garantis par la Chru1e; 
it y a done lieu de les soumettre a un examen serre avant de les declarer valides. Or, si cette 
verification est confi(~e ala personne qui est justement la plus interessee a l'adoplion des 
textes en cause, iI est permis de craindre qu'eHe ne soit pas aussi impartiale qtl'On pourrait 
Ie souhaiterl48

• 

De me me, la position adoptCc dans les proces par les avocats qui repl'esentent Ie 
procureur general s'opposera vraisemblablement a I'approche «large et Iib.erale» que l'on 
attend du ministre de la Justice. Et puisque la Charle n'entre en jeu que lorsqu'un 
gouvemement est jusqu' a un celiain point en causel49

, les representants du procureur general 

147. Voir HUIller c. SOl/tham IIIC" precite, note 143, et Law Society 0/ Upper Callada c. Skapillker, precite, 
note 143. 

148. PCllsons par cxemple uu cns de l'nrticle 487.2 du Code crimillel. Cette disposition, qui etnblit des restrictions 
touchnnt In publication des rCllseignemcnts figurnnl dans Ics mandats de perquisition, a rc~ la caution du 
m~islre de la Justice. Or elle n dcpuis lors etejugec contra ire d la Charte par lesjuridictions inferieures de 
deux provinces: Canadian Newspapers Co. c. Attorney General o/Callada (1986).28 C.C.C. (3d) 379 (B.R. 
Man.) et Ca1/adian Newspapers Co. c. Attorney Gelleral a/Canada (1986),29 C.C.C. (3d) 109 (H.C. Ont.). 
Lc ministre a decide de ne pas interjeter appel, mais de considCrer la disposition en question comme 
inopCmnte. II semb\cra it done qu' upres coup. Ie ministere de In Justice ait reconnu qu' elle conlrcvenait d In 
Charte. On sc demande pourquoi iI ne I'avait pas fait des Ie depart. 

149. Aux tcrmes de I'nrticle 32 de la Charte, celle-ci cst applicable «au Parlement et au gouvemcmeut du Canada», 
ainsi qu' «i\ 1a legislature et au gouvemement de chaque province». La portee exocte de celte disposition n'n 
pas encore etc etablie d'une manicre certaine : voir par exemple SDGMR c. Dolphin Delil'ery Ltd., 
[1986] 2 R.C.S. 573. 
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seront nomlalement appel{)S Ii pi aider dans Ies actions foodees sur ses dispositions, et 
chercheront naturellement Ii les faire rejcter. Dans I' affaire Hunter e. Southam Inc. 150

, par 
exemple, les ~\yocats du ministere public ont defendu Ia validite des dispositions de Ia Loi 
relative aux enquetes sur les coaiitions isl concemant les fouilles, Ies perquisitions ot Ies 
saisies. Quelques annees plus tard, ils oot plaide la constitutionnalite des mandats de 
main-fortel52 et de la peine minimum de sept ans de prison en cas d'importatiol1 de 
stupefiants153

; or Ia Cour supreme du Canada a concIu Ii l'inconstitutiol1nalite dans chaque 
cas. En pratique, Ie souci de preserver les techniques d' application de Ia loi jugees efficaces 
oblige souvent Ies avocats qui rouvrent pour Ie compte du procureur g{meral a adopter une 
position differente de celIe du ministre de Ia Justice et a defendre une interpretation 
restrictive des droits garantis dans la Charte. 

Cette opposition d'interiHs se manifeste aussi par Ie fait que Ie meme ministere a la 
responsabilite de I'engagement des poursuites et de I'aidejuridique. Pour une bonne part, 
cette seconde respollsabilite consiste dans la defense de personnes accusees d'un crimel54

• 

Dans une large mesure, done, Ie ministre qui est charge d'intenter des poursuites contribue 
Russi a Ia defense des accuses ... Le procureur general est done elairement susceptible de se 
trouver en situation de conflit d'int€)f(~ts lorsqu'il a Ii prendre des decisions sur la repartition 
des credits ou d'autres ressources entre ces deux services. 

En plus, Ie ministre responsable des poursuites, non seulement designe les juges devant 
lesquels plaident les procureurs de la Couronne, mais negocie avec eux des enjeux tels que 
leur remuneration et leur regime de pension. 11 est Ii tout Ie moins pemlis de se demander 
s'il peut y avoir apparence de justice lorsque les juges sont cboisis et remuneres par Ie 
ministre responsable des poursuites in ten tees au nom de l'Etat. 

II peut egalement y avoir conflit lorsque les representants du procureur general doivent 
poursuivre des personnes qui font partie du ministere de la Justice ou sont Bees Ii celui-ei, 
ou encore doivent faire enquete sur elles. Au Manitoba, par exemple, dans Ie recent 
«scandale des contraventions», la police et Ie bureau des procureurs de la Couronne, qui 
relevent tous deux du procureur general de Ia province, ont it la suite d'une enquetedeclenche 
des poursuites contre un certain nombre de personnes, parmi lesquelles figuraient deuxjuges 
de Ia Cour provinciale et un magistrat -Ies trois appartenaient done Ii un systeme jtldieiaire 
relevant aussi du ministere du procureur general. Comme I' a fait observer Ie juge en chef 
Dewar, charge d'etudier 105 faits de cette affaire: 

ISO. Precitec. note 143. 

151. L.R.C. (1985), ch. C-34. 

152. R. c. Hamill, prccitc, note 142. 

153. R. c. Smi''', precitc. note 69. 

154. D'nprcs Ie rapport du GROUPE DE TRAVAIL NATIONAL SUR L' ADMINISTRATION DE LA JUSTICE intitule l.egal Aid 
Services in Canada 1977-1978, Lc Groopc de travnil, 1979, pp. 7-8, 42 % des ens d'ljide juridique, en 
1977-1978, concernnicnt des affaires pennIes et I' Administration fcdcrale a supportti 48 % des frnis relics d 
des procedures pennIes. 

39 



[TRADUcrION] 
L'inlegrite d'un systcme judiciaire organise et adminislre par Ie minislcre du Procureur 
gem!ral etant en cause, il n' etait plIS souhaitable de confier a la Section de la justice penale 
de ce ministere (Ie bureau des procureurs de la Couronne) une mission supposant 
l'impartialite en matiere de poursuites. Car dans les circonstances, vu l' organisation actuelle 
du Ministcre, les fonctionnaires cUes procureurs de la Couronne ne sauraient clre consideres 
comme indepcndants. L' affaire des contraventions est un CllS ou un conflit interne surgit et 
ou l'indepcndance du role du poursllivant s'evanouit1SS

• 

lndependamment de la question des enquetes sur des personnes reuvrant au sein du 
meme ministere, Ie rapport Dewar fait etat d'autres situations de conflit potentiel que nous 
venons de signaler, et qui tiennent a I'existence de liens trop etroits entre Ie service des 
poursuites et Ie reste du Ministere. II ressort par exemple de la correspondance reproduite 
dans Ie rapport que Ie directcur des poursuites penales s'inquietaitd'un possible conflitentre 
ses di verses fonctions. Tandis que d' un cote il tentait de negocier un plaidoyer de culpabilitC 
avec I'avocat d'un des juges de la Conr provinciale, de l'autre, en tant que fonctionnaire du 
ministere de la Justice, il prenait part a des discussions porlant sur Ie point de savoir si Ie 
juge en question allait ctre admissible a certaines prestations de retraite. Citons encore une 
fois 1e juge Dewar : 

[TRADucrION] 
C'est pour des raisons purementpratiques que la Couronne a ete amenee a prendre part aux 
negociations sur Ie plaidoyer, et 11 exploiter dans ces negociations la possibilite de verser des 
prestations derelraite plus elevees dans un CllS et d'orfrir Ie mairttien de la charge dans l' autre. 
Ces arrangements ont ete mis au poirtt par des fonctionnaires superieurs du ministcre du 
Procureur general approches par les avocats des accuses, au grace a leur irttervention. Dans 
les deux CllS, les avocats de la Couronne ont reconnu l'existence d'un problcme d'ordre 
ethique mais ont tout de mcme poursuivi et conclu les negociations, compromettant airtsi 
leur indcpendance1S6

• 

Peu importe la nature des arrangements, Ie risque de conflil d'interets existe toujours 
lorsque Ie service des poursuites doh faire enquete sur lui-meme. Le procureur general 
pourrait mandatcrun avocat de I 'exterieur chaque fois qu 'un. tel cas se presente. Mais il vaul 
mieux eviter de tels arrangements ad hoc dans la mesure du possible. Plus Ie service des 
poursuites est isole des autres volets de l'administrution de Iajustice (et du minislere dirige 
par Ie procureur general), moins Ie problcme se posera. 

On peut aussi abordcr Ia situation sous un autre angle et dire que la representation des 
minis teres du gouvemement (non seulement en matiere penale mais aussi en matiere civile), 
qui conslitue une fonction du procureur general, risque de se heurter a l'obligation 
d'impartialite qui lui incombe en tant que ministre de Ia Justice. Ainsi, Ie ministere qui 
souhaiterait faire valoir la necessit6 d'une interpretation liberale des pouvoirs dont i1 jouit 
en vertu de Ia loi, au chapitre des fouilles, des perquisitions et des saisies, pourrait s' estimer 
non adequatement reprcsente par des avocats dont Ie role consiste aussi a veiller a ce que 

155. The Dewar Reyiew, op. cit., note 3, p. 64. 

156. [d., p. 65. 
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les atteintes de I 'Etat it la HOOrte individueUe $oient restreintes it ce que necessite la protection 
de la societelS7

• 

Une situation de ce genre s' est du reste presentee dans I' affaire Re Blailley ant! Ontario 
Hockey Associationl58

• La demanderesse, une jeune fille de douze ans, avait intente une 
action contre la Ontario Hockey Association apms que la Commission ontarienne des droits 
de la pcrsonne eut conclu que la loi la regissant pemlettait Ie type de discrimination 
reprochee, ce qui I'empechait de donner suite a la plainte. La Commission etait egalement 
designee drulS la declaration. En Cour d'appel, Ie juge Finlayson, dissident, a fait ressortir 
Ie dilenmle auquel faisait face I'avocate de la Conmlission : eUe ne representait semblait-il 
que la Commission, et pas Ie procureur general, alors que de I' avis du juge il cut ete logique 
qu'elle regllt ses instructions du second. Et, bien que la Commission eut invoque sa loi 
constitutive pour rejeter la plainte, son avocate avait reconnu que Ie procureur general avait 
publiquement fait etat de la necessite de modifier la loi en question, et eUe en avail plaide 
I'inconstitutionnalite devant Ie tribunal. L'avocato se trouvait donc placee drulS cetto 
curieuse situation Qtl, d'une part, elle dCfendait la position de la Commission, fondee sur les 
reslrictions Eosees par sa loi constitutive, et d'autre part, eUe contestait la legitimite de ces 
restrictionsl 9. 

On connait des exemples d' opposition entre les deux principales fonctions du ministere 
de la Justice, soit l'elaboration des gran des orientations en matiere juridique et la 
participation aux litiges interessant l'Etat. Par exempl~, Ia Conmlission canadienne des 
droits de Ia personne rend compte de son administration au Parlement, par I'intemlediaire 
du ministre de la Justice dont elle releve. Les possibilites de conflit d'interets ont 6te 
signalees a plus d'une reprise: 

157. Rnppclons a ce propos Ics observations de Ian Scott. suivant lesquelles Ie procureur general pourrait sc sentir 
contraint de traduire en justice WI colleguc du Cabinet pour empecher que soient prises des mesures 
anticonstitutionnelles !.sllpra, p. 11 et note 37). 

158. (1986) 54 O.R. (2d) 513 (C.A.). 

159. Ian Scott a commente Ie role qu'i! a joue dans cette affaire en qunlitti de procureur general. [J explique que 
son ministere convcnaitde I' inconstitutionnalite de la disposition en question et avait prepare une modification 
legislative, qui n'avait pus encore etc adoptee; r. SCOrf, «Law, Policy, and the Role of the Attorney General: 
Constancy and Change in the 1980s» (1989), 39 U. T.L.J. 109. 

L'auteur ajoute que deux raisons avaicnt pu inciter Ie ministere n adopter ce point de vue. Premierement, iI 
s'ngissait d'wIC affaire civile concernant Wle loi provincia Ie. [J souligne aux pp. 123·124 que la situation cst 
plus delicate lorsqu'un procureur general provincial considcre comme inconstitutionnelle une disposition 
legislative foocrale, un article du Code crimiJle/ par exemple. Ne s'elant [TRADUcnoN] «pus encore fait sur 
cctte question une idee claire ct appuyee sur des principes», iI juge toutefois [TRADUcnON) «opportun que 
les procureurs gcncraux des provinces fassL'I1t preuve de deference» d I'cgard du point de vue de leur collegue 
federal. 

Deuxicmement, iI rappclle que Ie Cabinet ctait d'aceord avec lui, dans I'affaire Blainey, au sujet de 
I'inconstitutionnalite de la disposition en cause. Dans d'autres cas, d cause de considerations differentes de 
celles prises ell conlpte par Ie procureur general. dit·i1 d la p. 126, [TRADUcnON] «i1 est probable que Ie 
procureur gencral conslate que Ie Cabinet ne voudra pas suivre ses conseils et reconnaitre I' inconstitutionnalite 
d'une disposition de droit civil». 
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Ce demier [1e minlstre de la Justice] est egalement procureuf general du Canada et, il ce titre, 
it represcnte les or ganismes et les ministeres du gotlvemement en cause dans tin litige, y 
compris un litige dans 1e cadre duquel ils prennent position contre la Commission canadienne 
des droits de la personne160

• 

Malgre plusieurs demandes failes par Ia Commission elle-meme et des recommandations 
provenant de l'exterieur, on n'a toujours pas remedie Ii la situation161

• 

De memo, l'organisation du Programme de contestation judiciaire, destine au 
financement des actions intentees par des citoyens pour attaquer des textes de loi en se 
fondant sur la Charte, a fait I' objet de critiques: 

Le Programme de contestation judiciaire est extremement utile, car it a aide des requerants 
a obtenir tin certain nombre de decisions judiciaires importantes dans Ie domaine des droil~ 
linguistiques. n souffre cependant d'une grave faiblesse. En effet, c'est Ie ministere de la 
Justice qui determine en partie quelle cause bCneficiera d'une aide financiere, mais ses 
propres avocats peuvcnt representer un ministere dans la meme affaire, ce qui risque, II 
l' occasion, de placer Ie ministere dans une situation de con flit d' interets 162. 

La responsabilite de -:e programme a depuis lors ete confiee au Conseil canadien de 
developpement social. 

b) RecomnuUldations 

La Conunission a decide de ne Fa ire pour Ie moment aucune recommandation quant Ii 
la scission des fOllctions de procureur general et de minislre de laJustice, et it la creation de 
deux minishkes distincts. Des arguments puissants militent en faveur de ce changement, 
mais avant de faire des propositions definitives, it y a lieu d'ettidier certains problemes, en 
particulier dans des domaines autres que celui du droit penal. 

L'une des principales raisons pour lesquelles on pourrait juger cette mesure opportune 
reside dans Ie fait qu'a l'heure actuelle, les nouvelles lois sont elaborees et cautionnees par 
Ie ministcre qui exerce les pc'·\lrsuites. En cas de scission, il y aurait done lieu it notre sens 
de confier toutes les poUlsuites, civiles et penales, au procureur general. En outre, il serait 
vraisemblablement souhaitable que Ie procureur general assume Ie role de conseiller 
juridique aupres du Caoinet et des ministeres, du moins pour ce qui a trait aux obligations 

160. COMMISSION CANADlENNE PES PRom DE LA PllRSONNE, Rapport annuel1979, Ottawa, Approvisionnemenls 
et Services Canada, 1980, p. 16. 

161. Voir par excmplc les rapports anl1uels dc la Conmlission des droits dc la personnc concernant les nnrtecs 1979, 
1980 et 1981. Puis, en 1983, In Commission n retire In dernnnde de son rapport sans explications. Toutcfois. 
on n nussi rccommnndedcs cillll1gcmCl1ts dans dcuxrnpports independnllts publiCs ultcrieurement : CANADA, 
CIIAMDRE DES COMMUNE.l, Co~nm sPl'lClAL SUR LA PARTICIPATION DES MINO\U1ts VISIDLES A LA soclfrr(;; 
CANADIENNE, L'e,r:a/ire fa pressel: Rapport du Comile special sur les minorites visibles dans fa societe 
eanadielUlC, Ottawa, IllIprimeur de la Reinc, mars 1984, et CANADA, CIIAMDRE DES COMMUNES, COMrffi 
PERMANENT DE LA JUsnCE ET DES QUESTIONS JUJUDIQUES, Ega/ire pour tOllS: Rapport du Comife parlcmcnfairc 
sur les droits d l'egalitc, Ottawa, Imprimeur de la Reine. oclobre 1985. 

162. Egalilc pour tOilS, op. cit., note 161. p. 145. 
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du gouvemement en vertu de la loi. En cette matiere, son role ressemblerait, pensons-nous, 
it celui que joue tout avocat aupres de ses clients. 

En revl,;oche, c'est au ministre de laJustice qu'i\ faudrait confier la tache d'elaborer les 
nouveaux textes de loi, de donner des conseils quant aux principes qui les sous-tendent et 
de verifier la validite de cos textes sur Ie plan constitutionnel. II demeurerait egalement 
responsable de la gestion des tribwlaux et de I'administration de la justice en general: il 
vaut mieux que ees fonctions soient assumees par une personne qui n' est pas tenue de pI aider 
devant les tribunaux. La rofomle du droit devrait aussi fa ire partie de cette charge. Quant 
aux rcsponsabilites touchant I'aide juridique, ni Ie ministre de la Justice ni Ie procureur 
general ne parait etre la personne idoale pour les exercer; Ie premier semble toutefois moins 
expose aux conflits d'interets. 

Quoi qu'i\ en soit,la Commission s'abstient de toute recommruldatioll definitive pour 
I'instrult, et cela pour plusieurs raisons. Premierement, toute modification majeure de la 
charge de procureur general aurait des consequences sur Ie role que Ie titulaire peutjouer et 
jouera au sein du Cabinet. Certaines des personnes que nous avons consultees font valoir 
que la presence au Cabinet de trois conseillers juridiques (Ie ministre de la Justice, Ie 
procureur general et Ie solliciteur general) aurait pour effet de diluer I'influence de chacun 
d'eux, et singulierement des deux premiers. Or, I'administration de la justice pourrait en 
patir. 

Deuxiemement, Ie titulaire des charges de procureur general et de ministre de la Justice 
assume egalement des responsabilites druls des domaines autres que Ie droit penal. En effet, 
tous les textes de loi, SrulS exception, sont elabores sous la direction du ministre de laJustice. 
Et tous les Iitiges, qu'i1s relevent du droit civil ou du droit pimal, sont plaides pour Ie compte 
du procureur general. La scission du ministere, souhaitable du point de vue du droit penal, 
aura de serieuses consequences drulS les autres domaines du droit publie qui I'interessent. 
Sans une etude plus approfondie de ces consequences, iI serait imprudent de proposer des 
modifications importrultes it la structure du Minishke. La Conmlission compte revenir a cette 
question et presenter des recommandations dans un rutur document de travail. 

'Troisicmement, rien n' empeche scIon nous de s' attaquer - du moins en pru'tie - aux 
problemes inherents au cumul des fonctions SrulS proposer la scission du Ministere. Nous 
avons deja signale la necessite de meltre Ie ministere public a I' abri des eventuelles p'"essions 
politiquesl63

• DrulS cette perspective, nous proposons druls la section suivante I' etablissement 
d'un nouveau poste, celui de directeur des poursuites penales, au titulaire duquel serait 
confiee la responsabilite de ces poursuites. Dc par sa nature meme, ce poste devra etre separA. 
administrativement parlant, du ministcre de laJustice. Sa creation repondrait avrult tout a Iii 
volante de faire obstacle aux prcssions politiques. Elle pemlettrait en outre de mieux 
dissocier les fonctions attribuees au Ministere d'une part en matiere de poursuites et d' autre 
part en ce qui a trait a I'elaboration des grruldes orientations juridiques. Celte sepllration, 
croyons-nous, pourrait remedier aux situations de conflits d'intercts evoquees ci-des~us. 

163. Voir «I.e procurcur general ct Ic pouvoir politiquc»,supra. p. 8. 
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2. L'etablissement d'un ministere public independant 

a) La situation actuelle 

La personne qui cumule les charges de ministre de la Justice et de proeUl'cur general est 
membre du Cabinet. Nous avons deja explique qu'aucw1e consideration de nature politique 
ne devrait normalement intervenir dans les decisions qu'elle prend en matiere de poursuites 
judiciaires. Peut-etre alors devrait-elle carrement etre exc1ue du Cabinet, feront valoir 
certains. Comme en temoignent les allusions contenues dans les propos de I'ancien 
procureur genecll de la Colombie-Britannique au moment de sa demission, celui qui se 
trouve a Ia tete du ministere public s'expose a subir des pressions inopportw1es lorsqu'il 
participe activement au processus politique. 11 est donc indispensable de lui laisser une 
certaine dose d'independance politique, sans pour autant Ie liberer de toute obligation de 
rendre compte a une autorite superieure. Comment parvenir a cet equilibre delicat ? 

I1 est instructif de voir queUes solutions ont ete retenues dans d'autres pays qui ont eu 
ii faire face a ce probleme. Le systeme dit «traditionnel» est celui qui a ete mis en place en 
Angleterre et au pays de Galles. La Republique d'Irlande et l'Etat de Victoria (en AustraIie) 
sont quant a eux alles jusqu'au bout dans la voie de l'independance du ministere public, 
tandis que la NouveIle-Zelande et Ie Commonwealth d' Australie ont pris Ie parti OppoSel64

• 

Nous decrirons aussi les structures etablies au Canada a l'egard de fonctions dont 
I'exercice doit de la meme fagon eIre a l'abri de I'ingerence gouvemementale : celles de 
verificateur general et de presioent de la Commission des droits de la personne. 

(0 Le partage des respollsabilites dans d'autres paysl65 

(A) Angleterre et pays de Galles 

En Angleterre, les responsabilites relatives aux poursuites pen ales sont reparties entre 
les titulaires de plusieurs charges. A l'annexe A, on precise quelles fonctions se rattachent 
a chacune d'entre eUes. Pour I'instant, iI suffira de decrire celles du procureur general 
(Attorney General) et du Director of Public Prosecutions. 

OfficieUement, les poursuites pen ales reI event du procureur general, qui a aussi Ie 
pouvoir de prendre en main les poursuites privees et d'y meUre fin au moyen du nolle 
prosequi. Le procureur general n'appartient pas au Cabinet; la tradition veut que, pour les 
decisions touch ant l'engagement de poursuites, il puisse consulter les ministres, qui ne 
sauraicnt toutefois lui dieter sa conduite. 

164. Lc lecteur trouvera II I'annexe D tm tableau explicatif. 

165. Nous nous inspirons principalement ici des travaux de J.LtJ. EDWARDS, el en particulier du memoiru qu 'il a 
presente a Ia Commission roya1esur 1a poursuite crlminelle contre Donald MarshallJr., Walking the Tightrope 
ofJustice, vol. 5, Halifax, La Commission royale, 1989. 
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D'une manj(~re generale, c'est Ie bureau du Director of Public Prosecutions, dont Ia 
creation remonte a J'adoption du Prosecution of Offences Act, 1879166

, qui s'occupe des 
poursuites concernant les infractions crimineIIes les plus graves. Jusqu'en 1985, Ie directeur 
n'avait la responsabiIite que d'une fraction des poursuites penales exercees en Angleterre, 
la tres grande majorite elanl confiees a des avocats qui suivaient les instructions des chief 
constables iocauxl67. La situation a change lors de l'entree en vigueur du Prosecution of 
Offences Act, 1985168. Cette loi rcdCfinil la charge de Director of Public Prosecutions, dont 
Ie titulaire est l10mme par l'Atforney General et touche Ie traitement fixe par ce demier, avec 
l'approbation du Tresorl6!), de meme que les prestations de retraile negociees 
individueIIement avec Ie Tresor (ii moins que Ie titulaire ne so it deja fonctionnaire)170. Le 
Director of Public Prosecutions dirige Ie ministere public (Crown Prosecution), a qui sont 
confiees toutes les poursuites penalesde nature non priveeen Angleterre et au pays de Galles 
- encore que les denonciations conscrvent leur caraetere «prive» et que les particuliers 
puissent engager des pOUl'suites penales. Le direclcur est nomme pour une duree 
indeternlin6e et est assujelti aux reg1rs el exigences de la fonclion pubIique, c'est-a-dire 
qu'il pourrait eventueIIement eire dcmis de ses fonctions en cas d'incompetence ou 
d'infraction ala loi ou aux reglcs habituelles de conduitel71 . II dispose neanmoins d'une 
celiaine lalitude quant au reCnItement du personnel: il designe les fonctionnaires de son 
service, dont Ie nombre doit eIre appl'Ouve par Ie ministre des Financesl72. 

Lc Director of Public Prosecutions, comme l'enonce Ie paragraphe 3(1) de la loi de 
1985, excrcc ses fonctions sous la survcilllulce du procureur general. Sir Michael Havers, 
lmcicn procureur general de III Gnmde-Bretagne, a explique dans les ternleS SUivrults en quoi 
consiste cctte surveillrulce : 

[TRADUCfION! 
Ma responsabilite quant ii Ia fm;on dont Ie directeur s' acquitte de ses fonctions ne m 'oblige 
pas ii controIer quotidiennement ni il approllver chacune de ses decisions. II prend de 
nombreuses decisions sans me les SOllmeltre, mais je n'en reste pas moins responsable de 
ses actions, en ce sens que je dois en rendre compte au Parlement. Mon obligation de 
surveillance signifie que je dois considerer les grands principes qui orientont ses decisions 
en matiere de poursuites penales. Vu mes rapports avec lui,j'exige d'ctre mis au courant au 
prealable de toutes les qucstions majellres et deIicates, et de celles qui revetent une 
importance pnrticuliere du point de vue de I'interet public. de fagon ii clre en mesure 
d'exercer mon droit de regard ultime si Ie besoin s'en fait sentir173. 

166. (R.-U.), 42-43 Viet., ch. 22. 

167. A. SANDERS, «The New Prosecution Arrangements - (2) An lJldcpendant Crown Prosecution Service?», 
(1986) Crim. L.R. 16, p. 16. 

168. (R.-U.), 1985, ch. 23. 

169. Ibid. 

170. Conullwlication priyce entrc 1a Commission de rHonnc du droit ct M. Roger K. Daw, Policy and In/onl/alioll 
Division, Director o/Public Prosecutions (R.-U.), 1.5 decembre 1989. 

171. Ibid. 

172. Prosecutioll o/OjJences Act, 1985, pnkite,note 168, par. 1(2). 

173. EDWARDS,Op. cit., note 34, pp. 48·49. 
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Rien n'empecherait donc Ie procureur general d'ordonner au Director of Public 
Prosecutions de prendre en main des poursuites engagees par de simples citoyens, mais sans 
presenter d'elements de preuve. Il pourrait de meme lui demander d'intenter des pourstlites 
dans tel ou tel cas. 

Suivant I' article 9 de la loi, Ie directeur doit chaque annee presenter un rapport au 
procureur general, que celui-ci depose au Parlement et fait publier. Ce rapport indique 
notamment toute modification apportee it la codification des principes regissant 
I'engagement de poursuites, J'arret des procedures, etc., it I'intention des procureurs de la 
Couronne. 

C'est surtout la tradition qui protege l'independance du ministere public contre les 
press ions politiques, mais cette protection n'en est pas mains efficace. Et les procureurs de 
la Couronne bCneficient de la relative in dependance de leur superieur immediat, Ie Director 
of Public Prosecutions. Les interesses savent que, nomlalement, Ie procureur general ne 
s'inuniscera pas dans la gestion du service ni dans les mesures prises it l'egard de tel ou tel 
dossier. Dans les cas ou son intervention s'avere necessaire, il est entendu qu'ilne tiendra 
compte d'aucune consideration liee aux interets de sa formation politi que et que Ie Cabinet 
ne tentera pas de lui dieter Ia conduite it adopter1

?4. 

(B) Repub/ique d'Irlande 

La charge de procureur general est etabHe par la Constitution de la Republique 
d'Irlande. Le procureur general, conseiller juridique du gouvemement, est egalement 
respansable de Ia poursuite des crimes et des delits autres que ceux auxguels s' applique Ia 
procedure sommaire. Malgre Ie caractere politique de sa charge, il ne fait pas patiie du 
Cabinet; it n'est pas non plus obligatoirement membre de I'assemblee legislative. 
L'independance de la fonction est encore accrue du fait que, selon Ie reglemcnt de 
l'assemblee, Ie procureur general, meme lorsqu'il y siege, ne peut etre astreint it y rendre 
compte des mesures prises it I 'egard de paursuites penaies, les explications elant donnees 
par Ie premier ministre ou Ie secretaire parlementaire1

?5. 

Le paste de Director of Public Prosecutions existe depuis I' adoption du Prosecution of 
Offences Act, 1974176. Le directeur est illl fonctionnaire designe par Ie gouvemementl7?, mais 

174. SWNNINO expJique dans Appearing for the Crown, OPt cit., note 6, p. 293 et suiv., que la responsabiliu~ du 
procureur general devant Ie Cabinet est is tout Ie moins problematique, dans la mesure ou iI n' est peut-ctre 
pas veritablement tenu de lui rendre compte. Par ailleurs, sa responsabiIite dev8nt Ie pouvoir legislatif se 
limite is rcpondre nux questions de la Chambre, generalement a posteriori, sur les decisions qu'j) prend. 
L' auteur ajoute, p. 305, qu' on n 'l\ jarnais vu un procureur general d' Angielerre demissionner au etre revoque 
II cause de critiques essuyces au Parlemcnt, et rappelle qu' en cas de vote Ie parti au pouvoir imposerait sa 
volante grace n sa majoritc. 

175. EDWARDS, Opt cit., note 34, p. 267,n. 47. 

176. (Rep. d'Ir!.), 1974, ch. 22. 

177. Id., par. 2(2) et 2(4). 

46 



selon les recommandations faites par un comite de cinq personnes ou siegent notamment Ie 
juge en chef et Ie president du conseil general du barreau de l'Irlande178

• C'est Ie premier 
ministre, apres avoir consultC Ie ministre de la Fonction pubUque, qui determine les 
conditions d'emploi, notamment en ce qui touche Ia pension de retraite179

• Le directeur est 
responsable du service des poursuites, mais c'est au premier ministre qu'i1 appartient en 
vertu de Ia loi, de designer les fonctionnaires qui travailleront sons ses ordres180

• 

Le paragraphe 3(1) de la loi dispose que Ie directeur ['fRADUcrrON] «exerce toutes les 
fonctions susceptibles d'etre cxercees en matiere criminelle [ ... J par Ie procureur general», 
tandis qu'il est precise au paragraphe 2(5) que [TRADUCTION] «Ie directeur exerce ses 
fonctions d'une maniere independante». Le procureur general et Ie Director of Public 
Prosecutions sont tenus, en vertu du paragraphe 2(6) de la loi, de se consulter a I'occasion 
au sujet des fonctions du second, mais cela ne contere aucunement au premier Ie droit de 
lui donner des directives181

• Le paragraphe 6(1) temoigne claimment de L'independance dont 
jouit Ie directeur : il interdit toute communication avec celui-ci ou avec son personnel qui 
aurait pour but d'influencer Ie deroulement de poursuites pen ales en cours. 

Les pouvoirs du Director of Public Prosecutions font par ai1leurs I'objet de certaines 
restrictions. Ainsi, Ie procureur general demeure responsable des poursuites intentees en 
vertu de certaines lois (loi de 1962 sur les conventions de Geneve, loi de 1963 sur les secrets 
officiels, loi de 1973 sur Ie genocide). II lui revient aussi de defendre les dispositions 
legislatives dontla constitutionnalite est attaquee devant les tribunaux. Mais on ne saurait 
parler dans ce cas d' ingerence veritable. Le legislateur a simplement voulu reservercertaines 
fonctions au procureur general, Ie Director of Public Prosecutions conservant toute son 
indepcndance pour l'accomplissement de celles qui lui sont attribuees. 

Le paragraphe 5(1) de 1a loi, en revanche, permet au gouvemement de confier des 
dossiers au procureur generallorsque la securite nationale I' exige. L' autonomie du directeur 
quant a I'accomplissement de ses taches courantes ne risque sans doute pas d'en souffrir, 
mais ce pouvoir contere tout de meme au gouvemement un certain droit de regard sur 
I'exercice de ses fonctions. Car, du moins dans les cas ou la securite nationale est enjeu, Ie 
directeur sait qu'il peut se voir retirer un dossier si Ie gouvemement ne souscrit pas aux 
mesures qu'il propose. 

Les mecanismes pr6vus pour pourvoir au poste ou pour en destituer Ie titulaire 
comportent des garanties supplementaires quant a I'independance du Director of Public 
Prosecutions. CeIui-ci, nous l'avons dit, est designe par Ie premier min istre, mais sur la 
recommandation d'un comite forme des personnes suivantes : Ie juge en chef, Ie president 
du conseil general du barreau de I'Irlande, Ie president de la Incorporated Law Society. Ie 
secretaire du gouvemement ell'adjoint principal du procureur general pour les questions 

178. [d., par. 2(1). 

179. [d., par. 2(8). 

180. [d., par. 2(11). 

181. EDWARDS, op. cit., note 34, p. 265, cite une note explicative publiec parle gouvernernent irlandais II ce sujet. 
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juridiques. L'assemblee h~gislative peut destituer Ie directeur, mais doit pour cela etre saisie 
du rapport d' un comitC constitue du juge en chef, d' un juge de la J-ligh Court et du procureur 
general. La 10i n' indique pas de motifs precis; eUe enonce seulement que Ie comite pel,lt faire 
enquete sur [TRADUCTION] <<1 'etat de sante, physique ou mentale, du direct(',ur» ou 
[TP~l\DUC'ITON] «faire enquete sur la conduite du directeur (dans 1 'execution de ses fonctions 
ou non), soit en general, soit dans un cas particulier182». 

Com me on Ie voH, ni Ie gouvemement ni Ie procureur general ne jouissent dans Ie 
systeme irlandais d'un droit de regard important sur les decisions du service des poursuites 
penales. En plus, l'independance de ce service est garantie par de nombreux mecanismes. 
Ce n' est que dans certaines circonstances que Ie directeur peut se faire retirer un dossier, qui 
est alors confie au procureur general. Et puisqlle ce demier 6chappe lui aussi it I' autorite du 
Cabinet, Ie pouvoir d'intervention du gouvemement reste tres limite meme dans ce cas. 

On a du reste pu se demander si I'autonomie du service des poursuites n'allait pas 
jusqu'a Ie soustraire a toute obligation de rendre compte: 

[TRADUCllON] 
Le Director of Public Prosecutions, en Irhmde, jouit d'une totale independance et Ie 
prOCUTeur general n' a aucun droit de regard sur son activite. Une question se pose alors : qui 
doit rendre compte au Parlement de l'Irlande des decisions prises par Ie directeur ? Si 
l'experience vecue dans d'autres pays du Commonwealth qui ont adopte dans leur 
Constitution Ie principe d'un ministere public indepcndant laisse presager ce qui attend la 
Republique d'Irlande, tot ou iard les questions fondamcntales du droit de regard et de 
I' obligation de rendre compte feront I' objet d'un debat virulent au sein du Parlement elu183. 

Par c~ntre, un auteur irlandais estime que Ie systeme mis en place traduit I'adhesion 
consciente au principe d'un ministere public non tenu de rendre compte de ses decisions et 
fait etat d'une [TRADUC'ITON] «satisfaction gencrale quant a l'application du principe 
constitutionnel etabli par ce pays184». 

(C) Btat de Victoria (Australie) 

La charge de procureur general cst etablie par la Constitution de I 'Etat de Victoria. Le 
titulaire etant ministre, it do it faire partie du Cabinet. 

Comme en Anglelerre, Ie ministere public ne releve cependant pas directement du 
procureur gencral. Il est administre par Ie Director of Public Prosecutions, dontle poste a 
etC cree par Ie legislateur en 198218S

• 

182. Prosecution of Offences /let, 1974, proche, note 176, par. 2(9). 

183. EDWARDS, op. cit., note 34, pp. 267-268. 

184. D. COSTHu.o, compte rendu de l'ouvrage The Attorney General, Politics, and the Public Interest (1985), 20 
The IrisiIJurist223, p. 224. 

185. Director of Public Prosecutions Act 1982 , (Vict.) nO 9848/1982. 
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Le directeur est designe par Ie gouverneur en conseill86
• Son bureau prepare, engage cl 

exerce toules les poursuites penales intentees pour Ie compte de l'Etat devant laHigh Court, 
Ia Supreme Court et Ia County Court; il s' occupe des enquetes preliminaires et peut prendre 
en main Ies procedures relatives a toute infrac' ion ptU1issabie selon Ia procedure sommairel87

• 

Le directeur est investi du meme pouvoir que Ie procureur general en matiere de nolle 
prosequl88

• Par ailleurs, il [TRADUCTION] «rend compte au procureur general de I'exercice 
des fonctions que lui attribue la presente Ioi», sans que cette responsabilite [TRADUCTION] 
«ne diminue en den Ies pouvoirs du directeur en ce qui a trait a Ia preparation, a l' engagement 
et a l'cxercice de poursuites en vertu de Ia presente 10i189». 

L'Etat de Victoria s'est ainsi dote d 'un Director of Public Prosecutions jouissant d 'une 
independance pratiquement totale sur Ie plan des structures. On a ainsi VOUltl soustraire ses 
decisions au droit de regard du procureur general et faire en sorte qu' elIes soient prises a 
I'abri des considerations politiques susceptibles d'influencer ce derniet. 

Cette independance se trouve renforcee d'autres fagons. Ainsi, Ie directeur est 
responsable de Ia dotation et du budget de son service 190. II occupe sa charge jusqu' a I' age 
de soixante-cinq ans; pour Ie traitement et Ia pension de retraite, il est sur Ie meme pied que 
les juges puines de laSupreme Court; les dispositions de Ia 10i stir Ia fOBetion publique ne 
s'appliquent pas a Iui191 . II peut etre suspendu par Ie gouverneur en conseil; mais dans ce 
cas, Ie procureur general doit communiquer au Parlement, dans Ies sept jours (ou, si Ie 
Parlement ne tient pas alors seance, dans Ies sept jours qui suivent Ie debut de Ia session 
suivante), les motifs justifiant ceHe suspension. Si Ie Parlement n' adopte pas dans les sept 
jours qui suivent Ia remise de ce rapport une resolution en vue de Ia destitution du directeur, 
Ia suspension est annulee. II s'agit du seul mecanisme prevu pour Ia revocation du Director 
of Public Prosecutions 192, 

La loi autorise par ailleurs Ie directeur a fournir des lignes directrices de portee generale 
aux procureurs, a la police, etc., mais ne l'habilite pas a intervenir directement au niveau 
des dossiers193. Ces lignes directrices doivent en outre etre pubIiees dans Ia Govemmellt 
Gazette194

• 

186. Id., par. 3(1). 

187. Id., par. 9(1). 

188. Id .• art. 14. 

189. Id., art. 9. 

190. Commwlicotion privCc entre 10 Commission de rCforme du droit et Me John Coldrey, c.r., Directoro/Public 
Prosecutions (Victoria), 14 mars 1990. 

191. Directoro/Public Prosecutions Act 1982, precite, note 185, art. 4 et 6. 

192. Id., art. 5. On ne trouve ni dans Ia loi ni oiIJeurs des motifs precis de destitution: communication privce entre 
Ia Commission de rcfomle du droit et Me John Coldrey, supra. note 190. 

193. Director 0/ Public Prosecutions Act 1982. precite, note 185, par. 10(1). 

194. Id., par. 10(2). 
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La solution retenue par I 'Etat de Victoria se caracterise par la parfaite independance du 
ministere public. L 'obligation de rendre compte n'y tient donc qu 'une bien petite place, tout 
comme dans Ie systcme irlandais. Et, davantage encore qu'au Royaume-Uni, Ie 
gouvernement, com me du reste Ie procureur general, a la possibilite de decliner toute 
responsabilite a l'egard des decisions impopulaires ou peu judicieuses. Bien intentionne ou 
non, Ie procureur general ne peut exercer aucune influence sur les dossiers relatifs aux 
poursuites. D'autre part, une fois Ie directeur nomme, Ie gouvernement n'assume aucune 
responsabilite a l'egard des actions de celui-ci. En resume, personne n'a veritablement de 
comptes a rendre a une quelconque autorite, sauf les procureuI's de la Couronne. 

(D) Commonwealth d'Australie 

La charge de procureur general a ete instituCe par Ie Commonwealth of Australia 
Constitution Act (1900)195; son titulaire dirige Ie minisilire du Procureur general. La loi exige 
qu'il soit senateur ou depute, ou qu'ille devienne dans les trois mois. Le procureur general 
ne fait pas obligatoirement partie du Cabinet; il est parfois aussi ministre de la Justicel96

• 

La responsabilite des poursuites penales a ete confir.e, com me dans d'autres Etats, au 
Director of Public Prosecutions, dont la fonction a ete ,instituee par Ie Director or Public 
Prosecutions Act 1983197

• Nomme par Ie gouverneur general, Ie directeur r~oit Ie traitement 
fixe par Ie tribunal de la remuneration l98

• Les membres de son personnel sont designes sous 
Ie regime du Public Service Act 1922, Ie directeur elant investi en vertu de cette loi des 
pouvoirs d'un responsable permanentl99. 

Le procureur general a conserve Ia faculte de participer a I'administration du service 
des poursuites, soil par I' elablissement de lignes directrices, soit par I' intervention au niveau 
des dossiers. Le paragraphe 8(1) de Ia Ioi dispose: 

[TRADUCfION] 
Dans I'exercice de ses fonetions et de scs pouvoirs,le direeteur est soumis aux directives et 
aux lignes directrices que Ie proeureur general etablit par eecit en consultation avec Ie 
directeur. 

Des precisions sont apport.6es au paragraphe 8(2) : 

[TRADUCl10N] 
Sans que soit lirnitee la portee generale dll paragraphe (1), les directives ou !ignes directrices 
donnees en vertu de cettc disposition peuvent : 

a) avoir trait aux circonstances dans lesqllelles Ie directeur devrait engager ou 
exercer des poursuites penales; 

195. (R.-U.),63 & 64 Viet., ch. 12. 

196. EDWARDS, op. cit., note 34, p. 367. 

197. (Austr.) nO 113/1983. 

198. Id., art. 18 et 19. 

199. Id., art. 27. 
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b) avoir trait aux circonstances dans lesqueUcs un engagement doit etre pris en 
confonnit6 avec Ie paragraphe 9(6); 

c) etre donnees relativement II lme affaire en particulier. 

Mais si Ie procureur general peut dicter au directeur une ligne de conduite dans tel ou 
tel dossier, des mecanismes empechent les abus. Ainsi, toute directive doH etre donnee par 
ecrit (paragraphe 8(1)); et suivant Ie paragrapbe 8(3), I'acte instrumentaire qui les contient 
est publie dans les meilleurs delais dans la Gazette, tUle copie en etant deposee devant les 
deux Chambres du Parlement dans les quinze jours ou siege chacune d' eIles. La loi pernlet 
cependant de retarder la publicationlorsque les interets de lajustice l'exigent2OO

• 

ConIDle dans d' autres Etats, Ie poste du Director of Public Prosecutions est protege par 
la loi et son titulaire jouit d'une meilleure «s6curite d'emploi» que Ie simple fonctionnaire. 
Le directeur est nomme par Ie gouvern«::ur general pour une duree d'au plus sept ans, mais 
son mandat peut etre renouvele2ol

• Divers motifs peuvent entrainer sa destitution; dans 
certains cas, celle-ci est obligatoire, dans d'autres cas elle est facultative. Ainsi, Ie 
gouverneur general peut revoquer Ie directeur pour [TRADUCTION] «inconduite, ou 
incapacite mentale ou physique», et y est tenu dans d'autres circonstances - faillite, 
exercice d'un autre emploi, etc.202

• Aucune disposition speciale n'a ete prise en matiere de 
pension de retraite en vue de conferer au directeur une in dependance superieure a celie dont 
jouit Ie fonctionnaire moyen. S' it est choisi a I'interieur de la fonction publique, Ie directeur 
continue d 'etre vise par Ie regime de retraite de la fonction publique. S'i1 vietH de I' exterieur, 
it peut conIDlencer a contribuer a ce regime ou prendre d' aut res arrangements it eet egard203

• 

On voil tout de suite que cette solution s'ecarie radicalement de celles retenues par I' Etat 
de Victoria et la RepubJique d'Irlande. Le Director of Public Prosecutions est responsable 
du ministere public et en dirige les operations quotidiennes. Le procureur general conserve 
cependant la faculte de donner des instructions au directeur - pas seulement d 'une maniere 
gcnerale, mais aussi dans tel ou tel dossier. Le directeur, soumis a l'autorit6 du procureur 
general, doit donc lui rcndre compte directement de ses actes. Un auteur juge cette 
subordination indispensable, car sans elle la fonction de procureur general risquerait de 

200. Id., par. 8(4) et 8(5). Depuis la creation de la charge de directeur, Ie procureur gencruln'a COlis qU'une seule 
directive, n la demnnde du directeur lui-meme. Jusqu'li reccmment, seulle procureur general, II I'exclusion 
du directeur, emit habilite a presenter une dlinonciation ex officio, sans qU'une enquete preliminaire ait eu lieu 
ou lors meme que Ie prevenu aurait ete libere Ii I'issue de I'enquete preliminaire (procedure analogue ii celie 
de I'article 577 du Code crill/inel), et seul Ie procureur general pouvait s'cngagcr a ne pas poursuivre lin 
complicc en echange de la deposition de celui-ci. Toutefois, [TRADUCTION] <des dcrnicres modifications Ii la 
loi ont investi Ie directeur des memes pouvoirs, dr. sorte qu'a toutes fins utiles,le procureur generaln'a plus 
aucunc raison d'intcrvenir dalls Ie processus de poursuite.» Conilllunication privee entre la Conilllission de 
refonne du droit et M. J.W. McCartJ1Y, adjoint principal du airecteur, COIIIII/onwealth Director 0/ Publl'c 
Prosecutions, 15 decembre 1989. 

201. Directoro/Publl'c ProsecuJionsAct 1983, precite, note 197, art. 18. 

202. Id., art. 23. 

203. Communication privce entre la COI1m1ission de refonne du droit et M. J.W. McCarthy, supra, note 200 .. 
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perdre toute signification concrete, Ie titulaire etant [TRADUCTION] <<incapable de s' acquitter 
integralement des obligations ressortissant au principe de la responsabilite ministerielle204». 

Le procureur general est par ailleurs publiquement responsable des mesures prises en 
matiere de poursuites penales, vu les exigences entourant I'elaboration des directives. 
Celles-ci devant etre communiquees par ecrit, publiees et deposees au Parlement, tout 
intervention dirccte de sa part sera connue, et i1 devra en rendre compte tant aux deputes 
qu' au public. 

(E) Nouvelle-Ulande 

En Nouvelle-Zelande, on a tres tot senti Ie besoin d'experimenter diverses possibilites 
en ce qui a trait a I'organisation de la charge de procureur general. En 1866, on procooe a 
un important changement : la fonction perd son caractere politique et devient pemlanente. 
Mais dix ans plus tard, Ie lc~gislateur adopte une modification legislative ayant pour effet de 
permettre Ia nomination d'un depute au poste de procureur generaf05

; depuis lors, celui-ci 
a toujours etc occupe par un membre de la Charnbre des communes. Traditionnellement, Ie 
procureur' general est aussi ministre de la Justice et, part ant, membre du Cabinet; mais 
contrairement it ce qui se passe au Canada, cela ne decoule d'aucune disposition 
legislative206. 

Officiellement, 1e procureur genera! est msponsable de la poursuite des infractions 
criminelles. Dans la pratique, toutefois, cette responsabilite est assufllee par 1e solliciteur 
general. Cette charge a ete rendue permal1ente ell 1875 et a alors perdu son caractere 
politique; les pouvoirs dont Ie titulaire est investi l)'etaient pas precises par la loi, mais la 
Supreme Court a declare cette annee·hi que les attributions du solliciteur general etaielH les 
memes qu'en Angleterre207. En outre, la loi d'interpnfltation cnonce depuis 1924 que Ie 
solliciteur general a toutes les attributions du procureur general. 

L'cvolution des roles du procureur general et du soUiciteur g{meral est cependant plus 
significative que les texles legislatifs. Graduellement, on en est venu it considerer ce demier 
comme Ie principal conseiller jttridique du gouvemement, bien que son poste so it moins 
prestigieux que celui de SOIl collegue. Le solliciteur general est responsable du Crown Law 
Office, dont relevent les poursuites devant la Supreme Court et Ia Cour d'appel; it donne 
aussi des avis de nature juridique au gouvemement. Le procureur general, dont Ie poste est 
officiellement et dans les faits plus important que celui du sollidteur general, dCfere 
traditionnellement it l'opinion du solliciteur general pour tout ce qui touche au droit208. 

204. J.LU. £oWARDS. «The Chartcr. Government and thc Machincry' of Justicc» (1987). R.D.U.N.-B. 41. p. 56. 

205. Tile Ilttorney-General's Act, 1876. (N.-Z.), 40 Viet. ch. 71. 

206. £Ow ARDS. op. cit •• notc 34, p. 390. 

207. Solicitor General ex relatione Cargill c. The Corporation oJt"e City oJDuncdin (1875-1876). 1 N.Z. JUl'. 

(N.s.) 1. 

208. £oWARDS.Op. cit .• notc 34. soulignc diu p. 393 que les deux sculs cas oU il semblc y avoir eu dcsaccord entre 
lcs clcux sc sont produits en 1918-1919 : Ie procurcur gencral avail dolUlC au,x procureurs de In COurOlU1C des 
instructions contra ires allX souhaits du soIliciteur general. 
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On voit donc que si, a proprcment parler, il n 'y a pas de Director of Public Prosecutions 
en Nouvelle-Zelande, une charge tres semblable s'est fait jour avec Ie temps; concretement, 
Ie ministere public estindependant et l' on considere que Ie procureur general ne doit y jouer 
aucun r61e. La gestion courante du service ainsi que les opinions et les conseils de nature 
juridique sont Ie fief du solliciteur general. Car si rien n'interdit au procureur general de 
donner des instructions a son coUegue - ni ne I'oblige a rendre publiques celles 
qu'eventuellement illui donne -, dans Ia pratique il ne Ie faitjarnais209

• 

L'independance du service des poursuites est donc purement dans ce cas une affaire de 
tradition, Pexistence de la charge de sollicileur general n'etant etablie par aucun texte 
lcgislatif. Ce qu' il faut craindre alors, bien entendu, c' est une subordination excessive de Ia 
fonction a une autre autoriUS, et non des lacunes quant aI' obligation de rendre compte. Void 
les observation~ failes a ce sujet par Edwards: 

~\DUCfION] 
Panni tes autres donnees qui contribuent au caractcrc delicat de ces rapports, dans lesquels 
la personnc qui occupe Ia chargc pour ainsi dire subalteme exercc d'une manierc generale 
Ie pouvoir concret, il faut citer Ie nombre d'annees d'expirience dans sa fonction dont peut 
justifier chacun des conseillers juridiques (Law Officers), sa personnalite ct la conviction 
avec laqucllc it cst dispose a cxerccr sonrOicconstitl.ltionncl. Le plus souvcnt, les eventuelles 
divergences d'approche entrc Ie procureur general ct Ie solliciteur general conccmeront Ia 
mesure dans laquelle des considerations d'ordre politiquc devraient influer sur Ia decision 
d 'instituer des poursuites pen ales ou d'y metlre fin. Onne devrait pas s 'cOOnner outre mesure 
qu'a l'occasion, leS deux conseillers juridiques, donll'optiql.le n'est pas necessairemenlla 
meme, soient en des accord lorsqu'il s'agit de determiner ou se situe l'interet public210. 

(ii) Le cOr/texte canadien: deux exemples 

Si l'on veut etablir de nouvelles structures administratives, il est bien sur preferable de 
veHler a ce qu'elles s'inserent harmonieusement dans Ie contexte canadien. Aussi y a-t-il 
lieu de so pencher sur Ie cas de titulaires de charges pubUques qui, a l'instar du Director of 
Public Prosecutions, jouissent chez nous d'une grande in dependance dans l'exercice de 
leurs fonctions. Nous 6tudierons brievement, sons divers angles, celni du verificateur general 
et du president de la Commission des droits de Ia personne. 

C'est par un texte de loi quIa ete etabli Ie poste de verificateur general211
• Celui-ci est 

designe par Ie gouverneur en conseil pour une duree de dix ans ou jusqu'a l'age de 
soixante-cinq ans, sans possibilite de renouvellemene12• Le verlficareur general peut etre 
dcmis de ses fonctions par Ie gouverneur en conseil, sur adresse du Senat et des Communes. 
La loi n' enonce ancun motif de destitution, mais precise que Ie verlficateur general occupe 
sa charge «a titre inarnovible213». 

209. Id .• pp. 391·394. 

210. Id., pp. 393·394. 

211. Laisur Ie Verijicaleur general. L.R.C. (t985). ch. A·t7. 

212. Id .• art. 3. 

213. Ibid. 
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Le verificateur r~oit Ie meme traitement que les juges puines de la Cour supreme du 
Canada. La pension de retraite est etablie en conformite avec les dispositions de la Loi sur 
la pension de la /onetiolt puh/ique au de la Loi sur la pension speciale du sen1iee 
diplomatique, au gre de l'interesse214

• 

Quant au personnel affecte au bureau du venficateur gencral, il est nomme scion les 
modalitcs prevues par In Loi sur l'emploi dans la/olle/ioll pub/ique'm. Le verificateur jouit 
toutefois en matiere de recrutement des attributions des commissa ires de la fonction 
publique; et pour ce qui a trait it la gestion du personnel et aux relations du travail, iI ales 
memes pouvoirs que Ie Conseil du Tresor. Cela confere it son service une certaine 
independru1ce sur Ie plan de la dotation en personnef16. 

D'autre part, la Commission des droits de la personne a ete instituee par I 'adoption de 
la Loi callatiienne sur les droits de la .J/eersolllle217

• Celle-ci prcvoit la nomination de cinq a 
huit commissaires, dont un president 8. Celui-ci est designe par ]e gouverneur en conseil; 
son mandat, d'une duree maxima]e de sept ans, est susceptible de renouvellement219

• II peut 
etre destitue par Ie gouverneur en conseil, «sur adresse du Senat et de la Chanlbre des 
communes». La loi ne prevoit ici non plus aucun motif precis pour la revocation; elle dispose 
simplement que Ie president occupc sa charge a titre inanlOvible220

• 

Le traitement des commissa ires cst fixe par Ie gouvemeur en conseil22l
, mais la loi ne 

renferme aucune precision sur la pension de rctraite. 

Le recrutement du personnel de la Commission des droits de la personne s'effectue en 
conformite avec les dispositions de la Loi sur remploi dalls la/ollction pUbllque222

; son 
indcpendance n'est pas garru1tie de fagon particuliere. 

{iii} La Ileeessz'/e de la re/orme au Canada 

Avant de faire quelque recommru1dation concernant la reforn1e du systeme cru1adien, i1 
faut rappeler les principes dont t10US avons deja signale I 'importance. Premierement, aucune 
consideration de nature politique ne devrait nom1alement influer sur la decision d'engager 
ou non des poursuites penales dans un cas donne. Deuxiemement, 10rsquc de tellcs 

214. Id .• art. 4. 

215. Id., art. 15. 

216. Id., par. 15(3), art. 16. 

217. L.R.C. (1985), ch. H-6. 

218. Id., par. 26(1). 

219. Id .• par. 26(3) et 26(5). 

220. Id .• par. 26(4). 

221. Id., art. 30. 

222. Id., art. 32. 
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considerations, au sens Ie plus large, entrent en jeu, I 'interet politique du procureur gtmeral 
ou du gouvemement du moment ne devrait jouer aucun role. On peut tenter de realiser cet 
objectif en garantissant l'independance du procureur general par rapport au Cabinet, mais 
il importc avant tout de bien comprendre Ie principe en cause et d'y adherer. 

Au surplus, it s'avere impossible dans certains cas de determiner avec certitude si des 
considerations politiques son! ou non Iiees a I'interet du parti au pouvoir. C'est alars a 
I'opinion pubJique qu'i1 faut s'en remettre; elle detemlinera si les decisions ont bien ete 
prises dans I'interet public ou si elles etaient interessees. 

On constate par ailleurs que d'autres pays ont adopte des systemes tres differents les 
uns des mItres, avec des resultats satisfaisants. Ceux ou I'independance du ministere public 
est officiellcmel1! r&luite a sa plus simple expression, tout aut ant que ceux ou it jouit d 'une 
independance tot ale, paraissent susceptibles de garantir I' impartialite necessaire. Ce qui est 
cnlCial, pourrait-on alors conclure, ce ne soot pas les m&<tanismes institutionnels mais bien 
I 'adhesion aux grands principes qui viennent d'etre evoques. Comme Ie soulignait Edwards, 

[TRADUCfION) 
II ne fait aucun doute pour moi qu' en demiere analyse - et indepcndammcnt des garantics 
constitutionneIIes pouvant /lire adoptecs -, ce qui importe au premier chef, ce sont Ics 
qualites des titulaircs de la charge de procureur general : force de caractcre, integrite 
pcrsonneIIe, rcspi..'Ct ucs principcs de l'indepcndance et de la representation impartiale de 
I'interet public. Or, I'existence de ccs qualites ne depend certes pas exclusivement de la 
nature politi que Oll non poIitique de la charge223

• 

Cela ne veut cependant pas dire que Ie choix du systemc n' ait aucune importance. II 
faut plutot en conc1ure que I'une de ses caracteristiques inlportantes doh consister dans la 
possibilite d'y deceler aisement tout manquement aux principes directeurs, avec les 
avantages qui en decoulent sur Ie plan de I 'obligation de rendre compte. 

b) Recommandations 

1. II Y aurait lieu d'instituer la charge de directeur des poursuitcs penales, d'une 
part pour que l'engagement des poursuites penales echnppe it toute consideration 
politi que partisane, et d'autre part afin d'attenuer les risqucs de conflit d'intercts au 
sein du ministcre dirige par Ie procureur general. Le titulaire dirigerait Ie ministcre 
public et relcverait directement du procureur general. 

2. Le directeur des poursuitcs penaies ne ferait pas partie de In fonction publique. 
11 serait designe par Ie gouverneur en conseil et choisi parmi Ies candidats proposes 
par un comite independant. 

3. Le directeur occuperait ses fonctions pendant une periode de dix ans, au terme 
de laquelle sa nomination pourrait ctre renouvelCe une seule fois. 

223. EDWARDS,Op. cit .. note 34, p. 67. 
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4. Lc directeur pourrait etre demis de ses fonctions avant I'expiration de son 
mandat pour I'un des motifs suivants : inconduite, incapacite physique ou men talc, 
incompetence, conflit d'intercts, refus de suivre Ies directives officielles et ecrites du 
procureur general. 

5. Le directeur ne pourrait etre demis de ses fonctions que par suite d'un vote de 
Ia Chambre des communes, sur motion du procureur general, et apres avoir ete 
entendu devant un co mite parlementah'e. 

6. Le directeur recevrait Ie meme traitement ct Ia meme pension de retraite que 
Ies juges de Ia Cour f~derale du Canada. 

7. Le procureur general aurait 1e pouvoir d'etablir Ii l'intention du directeur des 
!ignes directrices de nature generale et de lui donner des directives touchant une affail'\) 
en particulier. Ces lignes directrices et ces directives seraient obligatoirement ecrites, 
publices dans Ia Gazelle et rendues publiques au Parlement. Lorsque Ies interets de In 
justice I'exigent,le procureur general pourrait retarder Ia publication d'unc directive 
touchant une affaire en particulier jusqu'a ce que Ie dossier soit cIos. 

8. Le directeur serait habilite Ii fournir aux procureurs de Ia Couronne des lignes 
directrices de nature generale ainsi que des directives touchant une affaire en 
pariiculier. Ces lignes directrices sel'nient obligatoircmcnt ecrites ct seraient publiees 
dans un rapport remis annuellcment au Pariement par Ie directeur, 

9. Le directeur jouirait de tous Ies pouvoirs conferes au procureur general en 
matiere de droit criminel - notammcnt des pouvoirs qui lui sont confercs 
personncllement - sans que ce dernier en soit pour autant prive. 

10. Le budget du bureau du dirccteur constituerait UI1 poste du budget du 
procureur general. C'est Ie directeur, et non Ie procureur general, qui verrait Ii 
l'utilisation des credits affcctes au bureau. 

Commentaire 

La Commission propose la creation, au Canada, d'une charge de dirccteur des 
poursuites penates semblable a celle de Director of Public Prosecutions qui existe dans les 
pays mentiolUles plus haut. Apres avoir envisage de recommander Ia designation d'\111 
directeur des litiges interessant i'Etat, qui serait responsable des affaires de nature tt.mt civile 
que pen ale, elle a decide de limiter ses recommandations au domaine des poursuites penates, 
car Ia question des poursuites civiles d6borde Ie cadre de ce document de travail. II yaurait 
tout de meme Heu, de I' avis de la Conmlission, d' explorer Ia possibilite d' etendre Ies mesures 
proposees au domaine du droit civil, de sorte que la totali.te des poursuites relevent du bureau 
du procureur general, sous sa nouvelle incarnation. 
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D'une maniere g(merale, nous souscrivons au mooeie retenu par Ie Commonwealth 
d' Australie. Mais en ce qui a trait au traitement du directeur et it I' exercice de sa charge, les 
solutions retenues par I 'Etat de Victoria (Australie) nous semblent interessantes, tout conune 
les regles prevucs en Irlande quant it la designation et it la destitution. En outre, ilnous parait 
opportun de ne pas s'ecarter radicalement des dispositions adoptees au Canada dans Ie cas 
de charges com parables. 

Suivant Ie principe de I' independance du procureur general, iI faut eviler de subordonner 
celui-ci au Cabinet parce qu' iI resistera plus facilement ainsi aux influences politiques indues 
que ne pourrait Ie faire Ie Cabinet dans son ensemble. A notre avis, Ie professionnel dont la 
duree des fonctions est fixee par la loi et qui n'a aucun interet personnel dans Ie sort du parti 
au pouvoir sera d' autant plus en mesure de faire preuve d' impartialite dans l' exercice de ses 
attributions. 

L'etablissement de cette charge presente plusieurs avant ages. Tout d'abord, son 
existence devrait accroitre - concretement et aux yeux du public - I'independance des 
procureurs de la CourOlme. Ensuite, Ie fait d'enlever au procureur generalla charge directe 
des poursuites penales contribuera it une repartition des responsabilites susceptible 
d'attenuer I'apparence de conflit d'interets, inevitable it I'heure actuelle lorsque la personne 
qui cumule Ies fonctions de procureur general et de ministre de la Justice agit it la {'cis en 
qualite de conseiller juridique du gouvemement et de responsable des poursuites224

• Enfin, 
on ne peut que favoriser la continuite de I' action du ministere public si la direction n' en est 
pas confiee it une nouvelle personne chaque fois qu'i! y a changement du parti au pouvoir. 

Le directeur, qui sera avocat, sera responsable des poursuites pen ales et rendra compte 
directement au procureur general. Ce ne sera pas un fOllctionnaire : it sera non1l11e par Ie 
gouverneur en consei!. En ce qui conceme la designation, nous proposons les modalites 
appli~uees en Republique d'IrhUlde, similaires it celles qui regissent au Canada Ie choix des 
juges 5. 

Nous recommandons la mise sur pied d'un comite special qui proposera des candidats 
au gouverneur en conseil. Ce dernier restera maitre du choix definitif, qui sera n6anmoins 
exerce it partir de la courte liste soumise par Ie comite. Nous ne faisons aucune 
recol1mlandation quant a la composition de celui-ci. On pourrait cependant suivre I' exemple 
de l'Irlande, ou Ie comite est fornle du juge en chef de la Supreme Court, du president du 
conseil general du barreau de l'Irlande, du president de la Incorporated Law Society, du 
secretaire du gouvernement ainsi que de I'adjoint principal du procureur general sur les 
questions juridiques226

• 

224. Voir les observntions dcija fnites sur cette question. SOlIS In rubrique «La scission des charges de ministre de 
la Justice et de procureur general» (p. 37). 

225. A In suite de reformes rtkcntes effcctuees par Ie ministre de la Justice, les candiliats nux postes de juges 
doivent tout d'abord ctre juges qu.nlifies pnr WI comite de In provinceoti siegera Ie juge. Ce comite est constitue 
d'une pcrsonne designee par Ie barreau provincial ou territorial, d'uneautre designee par la section provinciale 
ou territoriale de I' AssocintiOil du Darreau canadien, d'un juge puinli d'une juridictiOil aU les juges sont 
dlisignes par Ie federal, d'une pcrsonne nommOO par Ie procureur general provincial 0lI Ie ministre de la Justice 
territorial, et cnfin d'une pcrsonne designee par Ie ministre federal de la Justice. 

226. Prosecution a/Offences Act, 1974, precite, note 176, solIS-a!. 2(7)a)(i). 
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o 

II vaudrait mieux a notre sens que la duree des fonctions soit fixee tine fois pour toutes 
par la loi, comme c' cst Ie cas dans Ie Commonwealth d' Australie. Mais cette periode ne doit 
pas ~tre trop courte : car alors, si Ie renouvellement de nomination est exclu, on perd tous 
les avant ages lies ala continuite de I'administration; et si Ie renouvellement est possible, on 
risque d'avoir l'impression que Ie directeur doit chercher a repondre aux attentes du 
gouvemement afin de conserver sa charge, surtout lorsque son mandat tire it sa fin. Par 
contre, une duree trop longue - nomination a vie, comme dans Ie cas des juges ou comme 
dans l'Etat du Victoria, par exemple ~presente des inconvenients sur Ie plan do l' obligation 
de rendre compte. 

Nous proposons que Ie directeur exerce ses fonctions pendant une periode de dix ans, 
au bout de laquelle sa nomination pourra etre renouvelee une fois. A notre avis, les avantages 
lies a Ia continuite de l'administration ne justifient pas qu 'une personne OCCtipe \a fonction 
pendant plus de vingt aIlS. 

II faudra donc prendre des mesures pour eviter que Ie directeur, Iorsque Ia date fatidique 
approche, ne soit influence par Ie souci de plaire au gouvemement. On peut en partie y 
parvenir par Ie jeu des dispositions touchant Ie traitement et la pension de retraite. 

Pour Ie traitement, notis preconiso.!1s une approche semblablG a celie adoptee par I 'Etat 
de Victoria et a Ia solution appliquee au Canada dans Ie cas du verificateur general. Ilne 
serait pas fixe par Ie gouvernement ni negocie avec chaque titulaire, mais correspondrait a 
celui des juges de Ia Cour federale. Les avantages que cela presente ont ete evoques par Ie 
Director of Pub!. ~ Prosecutions du Victoria, ou la remuneration du titulaire de cette charge 
·est identique a celie des juges de la Supreme Court : 

[TRADUcrION] 
L'independance, tant reelle qu'apparente, a ete realisee par l'octroi au Director of Public 
Prosecutions du statut de juge de la Supreme Court. Outre que Ie dtulaire occupe sa charge 
ii titre inarnovible,l'avantage reside dans Ie fait que toute nomination subsequente au poste 
de juge de la Supreme Court ne constitue pas une promotion, ce qui supprime concretement 
toute incitation ii considerer Ie poste de directeur comme un tremplin dans une carriere ou 
I' nvancement est subordoone Ii 1 'approbation future du gouvemement. Sans compter que, Ie 
directeur etant revetu du prestige judiciaire, ses decisions sont plus facilement acceptees par 
1a collectivite227

• 

Le directeur jouirait aussi des memes droits que les juges de la Cour federale en matiere 
de pension. Cette garantie attenuera I'interet du renouvellement de la nomination et 
favorisera I 'independance du titulaire228

• Du point de vue du gouvernement - et sur Ie plan 

227. J. COLDREY, c.r., dans un texte presente n I'occasion d'une conference sur In refonne du droit penal tenue au 
Inns of Court, Ii Londres, enjuillet 1987; cite dans EDWARDS, cp. cit., note 165, p.47. 

228. II fnudrn de toute evidence modifier Icgerement IE:s dispositions touchnnt les pensions. pout tenir compte du 
fait que Ie directeur est nomme pout une periode determinee et non pas jusqu'u sa retraite. De plus, des 
modalites differentes pourront dans certains cas S'!lVerer preferables de son point de vue, par exemple s'il a 
fait partie de 1a fonction publique /!t souhaite voir son cas regi par les regies prevues par la Loi sur Ia pension 
de Ia/onction publique. L'objectif consistant II pennettre au directeur de recevoir des prestations de pension 
interessantes, il devrait II notre avis avoir In faculte de choisir un regime different de celui propose ici. 
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des finances publiques - cet element plaidera en revanche en faveur du maintien du titulaire 
a son poste. 

L'effet de toutes ces garanties d'independance se trouvera bien sur affaibli s'il est trap 
facile de provoquer la destitution du directeur. Car dans ce cas, celui-ci pourra etre tente 
d'adapter ses decisions aux souhaits de I'equipc au pouvoir, et son independance s'en 
trouvera mim~e; du moins, c' est ainsi que Ie public risque de voir les choses. 11 serait par 
contre impensable, dans un systeme fonde sur la notion de respollsabilite et de limitation 
des pouvoirs, que la revocation du directeur pendant l'exercice de ses fonctions soit 
peremptoirement exclue. 

C'est pourquoi nous recommandons que Ie directeur soit susceptible de revocation, 
celle-ci ne dependanttoutefois pas d'une simple decision du gouverneur en conseil. Nous 
proposons plutot qu' it puisse etre destitue au moyen d' un vote de la Chanl bre des conilllWles 
surmotioll du procureur general. De cette fagon, ce n'est pas devant Ie Pariement qu'i1 devra 
directemcnt ct personnellemcnt repondre de ses actes, mais bien devant Ie ministre dont il 
releve. Le mecanisme preconise oblige toutefois Ie gouvernement a justifier sa decision 
devant Ia Chanlbre des conilllunes. Dans les faits, bien sur, illl' aura aucun mal it faire adopter 
sa motion grace a sa situation majoritaire au Parlement; il n'en devra pas moins defendre sa 
decision, puisqu' elle sera soumise au crible d'un examen public et d'un debat parlementaire. 

De plus, Ie directeur ne devrait selon nous pouvoir etre destitue que pour des motifs 
bien precis et qu' apres avoirete entendu devant un comite parlementaire, vraisemblablement 
Ie Comile pemlanent de laJustice et du Solliciteur g{metal de la Chanlbre des commwles229

• 

Les motifs proposes sont les stlivants : inconduite, incapacite physique ou mentale, 
incompetence, situation de conflit d'interets, refus de suivre les dire-ctives officielles ot 
ecrites du procureur general. Ils correspondent dans une large mesw·e a ceux qui ont ete 
retentls par Ie Commonwealth d' Australie; dans notre regime, toutefois, aucun des motifs 
prevus n'entrainerait automatiquement la revocation, celle-ci demeurant une simple 
possibilite. 

Le procureur general devrait selon nous pouvoir donner des instructions au directeur, 
qu'il s 'agisse de !ignes directrices de nature generale ou de directives touchant teUe ou teUe 
affaire. Nous preconisons par exemple dans ce document l'etablissement et la publication 
de lignes directrices concernant les elements a prendre en compte pour decider s'il y a lieu 
de recommander I' engagement de poursuites ou I' arret dMinitif de procedures penales. Nous 
recommandons aussi que Ie procureur general jouisse du pouvoir de mettre definitivement 
fin a toute poursuite et de donner au directeur des instructions en ce sens. Toute directive 

229. La destitution du directeur obCira done iI des Tegles semblables a celles qui regissent en ee moment la 
destitution des juges. Le gouverneur en conseil peut demettre de ses fonctions un juge par sui Ie d'un rapport 
du Cooseil canadien de la magistrature. Lorsqu'i1 prend une telle mesure. iI en infonne Ie Parlement dans les 
quinzejours, nul vote de la Cltambre n'etant toutefois exige : Loi sur /esjuges. L.R.C. (1985), cit. J-1. art. 63 
dA . 
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devra cependant etre etablle par ecrit, etre publiee dans Ia Gazette et eire presentee Ii Ia 
Chambre des conununes230

• 

Dans cette mesure, Ie directeur sera responsable devant Ie procureur general, qui 
lui-meme rendra compte au Pariement des directives W'il donne comme de son abstention 
d'en donner alors qu'i1 eut ete opportun de Ie faire 1. Et grace it la publication et Ii la 
presentation au Parlement des !ignes directrices et des directives, Ie public sera infomle des 
interventions <iu procureur general dans toute poursuite penale. On pourra ainsi verifier que 
ces interventic:ns ne revetent pas un caractere interesse. 

S'iJ nous parait justifie, au regard du principe de Ia responsabilite, que toute directive 
donnee dans une affaire en particulier soit rendue publique, il faut bien reconnaitre qu'en 
certaines circonstances, cela risque de s'averer inopportun a cause de la nature dt! dossier. 
Ainsi, lorsque la securite natiollale est en jeu ou qU'une enquete est en cours Ii l'insu d'un 
suspect, la publication inmlediate de quelque directive pourrait aller it I 'encontre des interets 
de Ia justice. C' est pourquoi Ie prccureur general aurait la faculte de retarder Ia publication 
s'ille juge opportun au reoard des fins de Ia justice. 

Le directeur devrait aussi etre habilite Ii donner des directives particulieres a des 
procureurs de Ia Couronne. On ne s'attend pas Ii ce qu'il contr6Ie toutes et chacune des 
decisions courantes du ministere public - d' aiUeurs, meme s' ille voulait, il 11e Ie pourrait 
sans doute pas. Mais si Ie procureur general est autorise Ii exercer ce pouvoir Iorsqu'ille 
juge opportul1, Ie directeur devrait lui aussi avoir la possibilite d 'intervenir dans tout dossier. 

11 convient au surplus que Ie directeur puisse, Ii l'instar du procureur general, etablir des 
!ignes directrices stir diverses questions. Les obligations imposees au directeur et au 
procureur general it propos de la publication different cependant sur un point: Ies directives 
donnees par Ie directeur dans une affaire en particulier n'ont pas Ii etre pubIiees. 
Nonnalement, Ie directeur n'interviendra pas dans les decisions prises par ses subaltemes, 
mais son intervention n'en demeure pas moins possible, voire meme souhaitable Ii 
I'occasion. C'est pourquoi notre recommandation n'exige pas que toutes ces directives 
soient ecrites et soient publiees. Bien entendu, toutes celles qui sont transmises au directeur 
par Ie procureur general seront quant a eUes soumises Ii cette formalite. 

Le directeur, nous semble-toil, devrait etre investi de taus les pouvoirs discretionnaires 
conferes au procureur general dans Ie domaine de Ia poursuite des infractions, y compris 

230. Nous avClls signale dans Ie docwnent de travail nO IS, op. cit., note Ill, pp. 58-59, que J'existence de telles 
!ignes directrices regissant I'engagement des poursuites serait interessante pour Ie public ct forcerait Je 
procureur general d rendre compte de I'application du droit penal. Nous avions Bussi propose de maniere 
provisoire une liste de domaines dans Jesquels iJ sernit opportWl de regJcmenter I'exercice des pouvoirs 
discretiOlUluires confere.~ d In CourOlllle, par exemple les poursuites successives au mUltiples, Ie !ibelle des 
chefs d'accusation, Ie retrait des accusations. Si II I'epoque nous preconisions 8 cct effet I'etablissement de 
feglcs legi,5latives, nous estimons maintenant qu' iI vaudrait mieux que les !ignes directrices en question soient 
elaborees par Ie procureur general ou par Ie directeur. 

231. Signalons toutefois que cette proposition ne change strictement rien au caractere «a posteriorh) de I' obligation 
de rendre compte. 
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ceux que ce demier doit exercer personnellement. Suivant nos propositions, Ie procureur 
general pourra par exemple exiger qu'un prod~s ait lieu devant un jury, choisir Ie tribunal 
qui sera saisi de I'affaire, suspendre Ies procedures et, a certaines conditions, recourir a 
I'inculpation directe. En plus, son consentement est a l'heure actuelle exige pour 
I'engagement de poursuites relativement a certaines infractions - nous recommandons 
toutefois des modifications a ce chapitre232

• Or tous ces pouvoirs (y compris Ie demier, s'il 
subsiste) devraient egalemcnt etre attribues au directeur si I' on souhaite qu 'il soit en mes.ure 
d'administrer correctement Ie ministere public sans que Ie procureur general soH tenu 
d'intervenir a tout propos. Celui-ci doit cependant rester habilite ales exercer Iui-meme, car 
en demiere analyse il est responsable des poursuites pubIiques. 

Le budget du directcur des poursuites penales devrait a notre avis former un element 
de celui du procureur general, tout comme a l'heure actuelle Ie service des poursuites 
pen ales. Comme Ie procureur general est en fin de compte responsable de ces poursuites, il 
peut representer Ie ministere public Iorsque Ie Cabinet decide de l'affectation des credits. 
Nous proposons cependant que Ia fa90n d'utiliser Ies fonds attribues soit decidee au sein du 
bureau du directeur; d'une part, afin de bien faire ressortir l'independance de celui-ci, et 
d'autre part, parce que cetLe repartition des responsabilites pour ce qui a trait aux. credits 
devrait attenuer Ies risques de conflits budgetaires decoulant du fait que plusieurs 
responsabilites de nature differente sont confiees au procureur general233

• 

Dans Ie meme ordre d' idees - et malgre I' absence de recommandation en bonne et due 
forme de notre part - il no us parait souhaitable que les Iocaux du directeur des poursuites 
penales soient physiquement separes des bureaux du procureur general. Ce serait l,l1e fa90n 
de rMuire les possibilites d'interaction entre les fonctions touchant l'elaboration de Ia 
politique et celles qui concement les poursuites penales, et I'independance du ministere 
public serait moins susceptible d'etre mise en doute234

• 

B. Le ministere du Solliciteur general 

1. Considerations d' ordre general 

a) La situation actuelle 

A I'origine, Ie solliciteur general etait simplement, comme en Angleterre, 1 'adjoint du 
procureur general21S

• Cela explique que Ia definition du terme «procureur general», dans Ie 

232. Voir «Le consentement du procureur genl!ral», infra, p. 70. 

233. Par exemple, lorsque les poursuites penales et l'aide juridique relevent du meme ministere, qui doit repartir 
les credits entre les deux services. Voir sur ce point la section intitulCe «La scission des charges de ministre 
de la Justice et de procureur general», supra, p. 37. 

234. A cet egard, Ie Director of Public ProsecuJions du Commonwealth d'Australie a fait les observations 
suivantes : [ThAoUCfIONj «L'indcpendance, apparente et veritable, est "bsolument primordiale. Ainsi, Ie 
bureau principal du DPP a ctc etabli dans des locaux physiquement scpares de ceux du ministere du Procureur 
gencral, bien que situes Ii proximite.» (Cite dans EDWARDS, op. cit., note 165, p. 62.) 

235. Acte pourvuyant a la nomination d'un Solliciteur general, precitc, note 24, art.!. Voir la section intitulee 
«Historiquc», supra, p. 2. 

61 



Code criminel, embrasse Ie solliciteur general pour les poursuites exercees par les provinces. 
La charge a cependant ete profondement modifiee, de sarte que Ie titre n' est plus adequat et 
que [a definition en question n'est pas sans causer des difficult6s. 

A I'echeloll federal, Ie solliciteur general est responsabJe de la GRC, des prisons et des 
penitenciers. It exerce aussi d' autres fonctions ressortissant a l' administration de la justice 
penale. Outre Ie Secretariat, son ministere chapeaute quatre organismes : Ia Gendarmerie 
royale du Canada, Ia Commission nation ale des liberations conditionnelles, Ie Service 
con'ectionnel du Canada et Ie Service canadien du renseignement de securite (SCRS). 
Chacon relt3ve d' une fagon distincte du solliciteur general. Le Comite exteme d' examen de 
la GRC, la Commission des plaintes du public contre la GRC et l'Enqueteur correctionnel 
rendent egalement compte au solliciteur general. 

Le role du Secretariat cOllsiste a elaborer et a coordol1ner Ja politique du ministere. II 
est dirige par Ie sous-solliciteur general ef se compose de trois directions: la Police et la 
securite, la PhUlification et la gestion, et les Affaires correctionnelles, auxquelles s' ajoute Ie 
Groupe des commlll1ications. Par ailleurs, l'Inspecteur general du SCRS releve du 
sous-solliciteur general. Le Secretariat n' administre pas les autres organismes subordonnes 
au solliciteur general mais leur foumit certains services236. 

Dans cinq provinces - Nouvelle-&osse, Nouveau-Brunswick, Ontario, Alberta, 
Colombic-Britannique -Ia police releve non pas du procureur general, mais du solliciteur 
gimeral, landis qu' au Quebec elle releve du mil1istre de la Securite publique. 

Le grand avantage de cette repartition reside dans la scission administrative des 
fonctions touch ant la police et Ie ministere public. Mais dans Ia mesure ou, dans Ie Code 
criminel, la definition du «procureur general» inclut Ie solliciteur general, les possibilites de 
conflits d'interets demeurent entieres. 

b) Recommandations 

11. Sur Ie plan de Ia rcsponsabilite ministerielle, la police devrait continuer de 
relever d'un autre ministre que Ie procureur general. 

12. II Y aurait lieu de changer Ie nom du ministere du Solliciteur general, qui 
deviendrait Ie ministere de la Police et des Sel'Vices correction nels. 

13. II Y aurait lieu de supprimer a l'article 2 du Code en'mille/Ia disposition par 
IaqueUe Ie solliciteur general est assimile au procureur general, sans la remplacer par 
une disposition equivalente concernant Ie ministre de Ia Police et des Services 
correctionnels. 

236. MlNImRE DU SOll.ICITEUR GENERAl., RapportannueI1987-1988. Ottawa, Approvisionnemcnts et Services 
Canada, 1989. 
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14. I.e procureur general et Ie poursuivant public devraient avoir Ie pouvoir 
d'ordonne .. a la police de continuer I'enqucte lorsqu'une poursuite a ete engagee, afin 
qu'elle les aide a constituer la preuve du ministere public et qu'elle l'echerche des 
elements tendant a etablir la culpabilite ou I'innocence de I'accuse. 

Commentaire 

A 1'(khelon federal, la police releve a l'heure actuelle du solliciteur general. Il nous 
paraH effectivement souhaitable que cette responsabilite soit exercee par un autre ministere 
que celui du procureur general, afio d'eviter les conflits d'interets, reels ou apparents, qui 
risqueraient autrement de se presenter. 

De nos jours, Ie solliciteur general canadien ne joue plus Ie role de conseiIJer juridique 
(<<solicitor») et n'est pas non plus I'adjoint du procureur general. L'utilisation de cette 
appellation archaique ne presente a coup sur aucun interet; on peut meme y voir une source 
de confusion. Nous proposons de donner au ministere, comme au poste Iui-meme, un 
nouveau nom qui correspondra davantage aux fonctions veritables. 

Par ailleurs, il n 'y a aucun interet a assimiler dans Ie Code crimillelle solliciteur general 
au procureur g{meral. Certains pouvoirs bien precis prevus au Code crimillel seront attribues 
au solliciteur general; dans Ie code de procedure penale propose par la Commission, par 
exemple, certaines etapes prescrites pour l' obtention d'une autorisation en matiere d' ecoute 
electrooiqtJe supposent SOIl intervention en qualite de ministre responsable de la police. A 
notre avis, cependant, Ie solliciteur general ne devrait pas etre systematiquement habilite a 
exercer les pouvoirs que Ie code attribue au procureur general. Sinon, les possibilites de 
con flit que 1'0n voulait eliminer en enlevant a ce demier la responsabilite de la police 
demeureraient tres presentes. Nous estimons done que toute mention du solliciteur general 
(peu importe son titre futur) devrait etre exclue de la definition de «procureur general». 

II Y a quand meme un domaine, limite, au il conviendrait de renoncer jusqu' a un certain 
point a la scission administrative des fonctions touchant la police et Ie ministere public. Le 
poursuivant est tenu de veiller a ce que taus les elements de preuve pertinents soient mis au 
jour et presentes au juge des faits. II a aussi I' obligation morale de communiquer taus ces 
elements de preuve a la defense, y compris ceux qui tendent a disculper I'accuse. Mais ce 
n'est pas lui qui est responsable de I'enquete. Pour etre en mesure de s',\I;quitter des 
obligations liees a sa fonction, Ie poursuivant doit par consequent etre en droit d' exiger qu' on 
lui communique taus renseignements utiles; il pourra s'averer necessaire a cette fin 
d'ordonner a Ia police de faire des recherches supplementaires. Ce pouvoir demeure Ires 
restreint; ilne permettrait pas au poursuivant, par exemple, d' empec/ter Ia police d' effectuer 
une enquete qu' p-lle juge indiquee. 
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2. L'exercice des poursuites par la police 

a) La situation actuelle 

Une difficulte particuliere se pose lorsque Ia surveillance de Ia police ne releve pas du 
procureur general. Dans des regions eloignees de certaines provinces, it arrive que des agents 
de police agissent en qualite de poursuivants, notamment a I'egard des infractions 
punissables par procedure sommaire. Mais its doivent pour cela avoir ete designes ou 
autorises par Ie procureur general en cooformite avec l'article 785 du Code criminef37

• Ce 
pouvoir de designation ne peut etre delegue aux officiers superieurs du COrpi; de police. 

La validite constitutionnelle de certaines poursuites exercees par Ia police a ete reconnue 
dans Ia province de Terre-Neuve238 et dans I'ensemble on se plaint rarement de veritables 
injustices. La pratique n'en demeure pas moins critiquable. Nous avons deja vu qu'it est 
souhaitable de dissocier Ia police et l'engagement des poursuites penales; Ia question sera 
du reste traitee de mlUliere plus approfondie dans Ia section intitulee «L'accusation - Les 
procureurs de la Couronne et Ia police». 

b) Recommandation 

15. Tout~ les poursuites publiques devraient etl'e exercees par un avocat qui 
reI eve du procureur general et sous Ia surveillance de celui-ci. 

Commentaire 

Le poursuivant public est un avocat; it est passible de mesures disciplinaires en cas de 
manquement au code de deontologie de sa profession et doit agir de maniere conforme a 
I'equite239. Les policiers qui exercent des poursuites penales ne sont pas soumis aces 
contraintes et ils ne sont pas etrangers au processus d'enquete. 

Les travaux de Ia Commission Philips, chargee d'une etude sur Ia procedure pen ale en 
Angleterre et au pays de Galles, ne lui ont pas permis de conclure que les enqueteurs de Ia 
police, qui jusqu'a recemment y exergaient la plupart des pouvoirs discretionnaires en 
matiere de poursuites, etaient incapables de faire preuve d'impartialite dans ce domaine. 
Mais, pour des raisons auxquelles nous souscrivons parfaitement, Ia Commission n' en a pas 
moins preconise une nette repartition des responsabilites ayant trait aux enquetes et aux 
poursuites : 

[TRADUcrION] 
Nous estimons qu'il faudrait sans plus tarderetablirun seIVice de procureurs de la Couronne 
chapeautant tous les corps policiers et dont l'organisatioll repondrait aux objectifs suivants : 
confier a des personncs qui ne sont pas associees aux enquetes policieres et qui sont 

237. Re Regina and Hart (1986),26 C.C.C. (3d) 438 (C.A. T.-N.). 

238. Ibid.; voir aussi R. c. White (1988),41 C.C.C. (3d) 236 (C.A. T.-N.). 

239. Voir Boucher c. La Reine, precite, note 107. 
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competentes en droit la decision d'intenter des poun;uites et la responsabilite de les exercer 
(soud d'equite)i mettre de l'ordre dans l'actuelle diversite des mesures prises sur Ie plan de 
l' organisation et sur Ie plan administratif (souci d' efficacite)i accroitre la responsabilite du 
service des poursuites sur Ie plan local tout en Ie soumettant a certaines regles d'application 
nationale (souci d'equite et de transparence); mettre en oouvre les changements en causant 
Ie moins de perturbations possible et au COllt Ie plus bas possible24o

• 

Aux Etats-Unis, on favorise encore davantage I'engagement des poursuites par Ie 
ministere public, et les poursuites privees sont loin d'etre encouragees. Citons ce 
commentaire figurant dans les Standards for' Criminal Justice de l'American Bar 
Association : 

[TRADUCTION] 
La participation d 'un fonctionnaire publicresponsable a la decision d' engagerdes poursuites 
et a leur exercice constitue une meilleure garantie en ce qui a trait au respect des droits de 
I' accuse. Presque toutes les poursuites relatives a des accusations graves sont maintenant 
intentees par des poursuivants professionnels dans ce pays. Leur absence peut donner lieu 
a des abus. a des pratiques administratives douteuses ou non autorisees. et II des decisions 
qui heurtent nos traditions de justice24 I. 

A notre avis, toutes les poursuites criminelles engagees par I 'Etat devraient etre confiees 
II des poursuivants professionnels. Dans bien des pays, on transporte les poursuivants, les 
juges et les avocats de la defense dans les regions eloignees; il y a lieu d' encourager la mise 
sur pied de tels programmes. 

Dans certaines regions, Ie fait d'eliminer les «policiers poursuivants» pourra susciter 
quelques difficultes et entrainer certains couts, mais il n'y a 1ft rien d'insumlontable. Le 
temps est venu, estimons-nous, de confier it des avocats qui rendent compte au procureur 
general I'exercice de toutes les poursuites publiques engagees en vertu du Code crimillel. 

III. Les pouvoirs du procureur general 

A. Introduction 

Nous abordons maintenant la question des pouvoirs specifiquement conferes au 
procureur general et aux procureurs de la Couronne. Pour I' instant, nous nous contenterons 
d'en dresser la liste; chacun fera ensuite !'objet d'une analyse plus approfondie. 

240. ROYAL COMMISSION ON CRIMINAL PROCEDURE, Report, Londres, HMSO, 1981 (Cmnd 8092), pp. 144·145 
(Commission Philips). 

241. AMERICAN BAR AssOClA1l0N, StantiardsjorCrimina/Justiee, 2e edition, Boston, Little, Brown and Company, 
1980, p. 3.12. II y a cependant d'importa~tes differences entre Ie systeme des poursuites au Canada et celui 
des EtaIS·Unis. Le haut responsable, aux l!talS·Unis, est Ie Distriel Attorney, qui est elu. Le District Attorney, 
ainsi que ses representanlS, sont frequemment coosultes pllr 1a police des les premiers stades des enquetes 
importantes et y prennent une part active. Par ailleurs,leDistrictAttorney est responsable devant ses electeurs, 
et non devant un superieur hierarchique elu, comme te procureur general. 
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Les pouvoirs attribues au poursuivant par Ie Code criminel appartielment au procureur 
general federal ou provincial (ou aux avocats qui Ie representent), lorsqu'il dirige une 
poursuite, en vertu des definitions du mot «poursuivant» qui figurent aux articles 2 et 785242

• 

La definition du terme «procureur general» donnee a l'article 2 embrasse, a i'egard des 
poursuites visees par Ie Code, Ie substitut legitime ainsi que Ie solliciteur general. En ce qui 
a trait aux autres poursuites federales ou a celles qui sont intentees dans les Territoires du 
Nord-Ouest ou dans Ie territoire du Yukon, Ie legislateur precise, toujours a I 'article 2, que 
10 terme «procureur general» signifie «Ie procureur general du Canada et son substitut 
legitime». 

La plupart des poursuites pen ales sont ainsi exercees par les procureurs generaux 
provinciaux, ce qui donne lieu a des differences d' une province a I' autre dans I' application 
de la loi - ot cela, meme si leurs pouvoirs ont tOllS leur origine dans Ie Code crimillel federal 
et malgre I'heritage de la common law dont les racines se trouvent dans Ie systeme etabli en 
Grande-Bretagne. Ce n' est pas Ie lieu ici de passer en revue ces differences, mais i1 faut tout 
de meme se rappeler qu'elles existent. Chose certaine, des pratiques qui sont tout a fait 
logiques dans les grands centres peuvent s'averer carrement inopportunes dans bien des 

. I' t' 243 petttes agg omera Ions . 

242. On trouve une etude interessante sur les fonctions et pouvoirs du procurellr general et du procureur de la 
Couronne dans Le Rapport du Comite d'etwe sur fa remuneration des substitufs du Procurcur general du 
Quebec, [Quebec), ministere de la Justice, 1985 (president: Alfred Rouleau). 

243. Dans quelle mesure In con1petence reconnue au Parlement federal, par Ie paragraphe 91(27) de la £oi 
consfilufiOlmelle de 1867, en matiere de droit criminellui donne-t-i1 droit de regard sur I' exercice des pouvoirs 
conferes aux procureurs g€meraux des provil\ces ? La question est cruciale. Le Parlement, cela semble assez 
clair, peut attribuer divers droits et obligations aux procureurs generaux ct aLL'\( poursuivants publics 
provinciauxs'i1s exercent des poursuites relatives a des infractions federales, y compris celles qui sont prevlles 
au Code criminel : voir Procureur general du Cal/ada c. Transports Nationaux du Callada Ltee; Procureur 
gelleral du Canada c. Compagnie de Transport canadien Pacific, (1983)2 R.C.S. 206. De telles dispositions 
legislatives relevent de la procedure crin1inelle ou y sont necessairement accessoires. 
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Une question plus epineuse se pose toutefois : Le ParlCl11ent peut-i1 degager Ie procureur general provincial 
de ses responsnbilites en matiere de poursuites penales, soit en les confiant Ii un ministre federal (Ie procureur 
general, par eXCI11ple), soit en donnant II celui-ci Ie pouvoir d'intervenir dans toute poursuite ? Les 
modifications apportecs en 1969 ala definition du terme «procureur general» au Code criJllillel ont eu pour 
effet de repartir In responsnbilite en matiere de poursuites entre les procureurs generaux federal et provinciaux 
selonla distinction entre les infractions prevues au Code criminel et les autres, respectivement. Jusqu'alors, 
iI semble que ce soit en raison d'une tolerance du procureur general federal que les infractions non prevues 
au Code aient pu etre poursuivies par les poursuivants provinciaux, alors que les poursuites etaient «instituees 
sur I' instance du gouvCl11ement du Canada». Cette disposition a ete attaquee a plusieurs reprises; on pretendait 
que Ie pouvoir discretiormaire du poursuivant, mesne dans Ie cas de textes federaux, relevait de la competence 
provincia Ie et que Ie Parlement ne pouvait Bttribuer a cet egard des pouvoirs preponderants aux fonctiormaires 
federaux: voirR. c.HalJSer, precite, note 71; R. c.Ponfbriand, [1978) C.S.l34;R. c. Hol/mallll-La Roche Ltd. 
(1980),53 C.C.C. (2d) 1 (H.C. Ont.) , confirme par (1981),62 C.C.C. (2d) 118. 

La situation est encore plus complexe k,;·.sque I' infraction fcderale, bien que ne figurant pas au Code crimillel, 
est pourtant une veritable infraction «crin1ineIle» ou que son etablissement repose necessairement sur la 
competence federale en matiere crin1inelle. Si Ie Parlement peut donner au procureur general federal des 
pouvoirs prcponderants a cet egard, rien ne s'opposeraitsur Ie plan constitutionnel a ce qu'i1le fa sse pour les 
infractions prevues au Code eriminel. Parfois, en effet, Ie fait qU'une infraction figure au Code plutot que 
dans un autre texte legislatif depend simplement de considerations d'ordre pratique et non de principes 
constitutionnels. Malheurcusement, les decisions rendues par la Cour supreme du Canada sur cette question 



Le procureur general federal n'en joue pas moins un role important: il s'occupe des 
poursuites engagees sous Ie regime de divers textes, notamment la Loi sur les stupeJiants244, 
la Loi sur les aliments et drogues245 et la Loi de I'impot sur Ie revenu246. 

A I'echelon federal comme a l'echelon provincial, Ie procureur general a Ie droit 
d'intervenir dans toute poursuite pen ale, y compris les poursuites privees, et peut decider de 
I'exercer lui-meme247. Certains textes d'incrimination subordonnent I'engagement de 
poursuites a I' obtention de son consentement, mais aucun principe clair ne semble avoir 
preside a la determination par Ie legislateur des infractions repondant a ce crill~re248. 

Le principal outil dont dispose Ie procureur general pour exercer une certaine direction 
sur les poursuites privees consiste dans son pouvoir de suspendre les procedures. Le 
procureur general ou Ie procurcur mandate par lui a cette fin peut intervenir «a tout moment 
apres Ie debut des procedures249 ». En ce cas, celles-ci peuvent etre reprises dans I' annee qui 
suit sans qu' il soit necessaire de porter de nouvelles accusations. 

n'ont pas supprime toute incertitude sur cctte question. Une chose parait en tout cas ccrtaine : les provinces 
n' ont pas de competence exclusive en ce qui conceme la poursuite des infractions federules, y compris celles 
qui sont de£inies au Code criminel : voir Procureur general du Canada c. Transports Nalionau.~ du Canada 
Llee,' Procureur general du Canada c. Compagnie de Transport canadien PacifIC. precite. II decoule 
logiquement de la theorie de In prima ute que rien n'emp&:herait leParlement de conferer au procureur general 
federal In rcsponsabilite principale de ccs poursuites. 

Celn ne serait toutefois pas necCSSllircment une bonne chose. Sans rccommnnder une quelconque diminution 
de In participation federale aux poursuites, nous adherons d !' enonce de principe du juge Dickson. dissident, 
exprime dans I'arret R. c. Hauser. precite, note 71, suivant lequel un accroissement du role des autorites 
fCdCrnles au detriment de celui des provinces ne serait pas souhaitable : 

n semble que les Peres de In Confederation ont juge preferable de laisser nu niveau local les 
innombrnbles decisions qu'exige I'ndministrntion de In justice criminellc. A I'epoque de la 
Confederation etjusqu'en 1969. ces decisions etaient prises au niveau locnl par les procureurs 
genernux provincinux et leurs representants dans I'cxercice de leurs importantes responsabilites 
constitutionneUes. Il existe, II mon sens, entre les trois aspects de la mise en application de In loi 
(Ies investigntions, Ie mnintien de I' ordre et les poursuites), une unite et une cohesion qui sernient 
ebranl6es si Ie pouvoir d'investigation etait exerce pnr un ordre de gouvemement et c~lui 
d'intenter des poursuites par un autre (p. 1032). 

244. L.R.C. (1985), ch. N-!. 

245. L.R.C. (1985), eh. F-27. 

246. S.C. 1970-71-72, ch. 63. 

247. Re Dowson and The Queen, precite, note 71; R. c. Hauser, precite, note 71, pp. 1011-1012.lejuge Dickson 
(dissident sur d' autre.~ motifs). 

248. Voir Ii In note 79. supra. In liste pnrtielle des infrnctions d I'cgard dcsquellcs Ie consentement est exigc. 

249. Code crill/inel, art. 579, modifie par S.C. 1985. eh. 19. art. 117. 
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Le procureur general ou SOI1 substitut peut aussi, selon la conmlOn law, retirer 
l'accusation250. 11 semble Ii l'heure actuelle que ce pouvoir puisse etre exerce d'office av,Ult 
Ie plaidoyer251 et, par la suite, avec Ie consentement du juge qui preside Ie proces252. 

La loi autoosc par aiUeurs Ie procureur general, en matiere d'actes criminels, a 
contoumer la procedure 110rmale de 1 'enquete preliminaire et Ii presenter directement un acte 
d'accusation (inculpation directe)25l. II peut sc prevaloir de cette prerogative meme lorsque 
L'accuse est libere Ii I 'issue de I 'enquete preliminaire; dans cette eventualite, la presentation 
d'une nouvelle denonciation est egalement possible254. Dc plus, I'article 568 lui pemlet 
d' exiger que I' accuse subissc son proces devant un tribunal constitue d'un j uge el d' un jury, 
meme s'it a choisi d'etrejuge par unjuge seul ou un juge de la cour provinciale2

,55. 

Le procureur general ou Ie poursuivant public dispose en outre d'une gamme 
considerable de pouvoirs lorsqu' it exerce Wle poursuite penale. Comme la Conmlission I' a 
expliqlte dans son document de travail intitule La classification des illjractiolls256

, it existe 
quelque soixante-cinq infractions (parfois designees «infractions mixtes» au «infractions Ii 
option de procedure») susceptibles d'etre poursuivies soit par la procedure somma ire, soit 
par acte d 'accusation, au gre du procureur general ou de son sUbstitut257. Le consentement 
du poursuivant est exige Ii cer1aines phases de la procCdure' far exemple lorsqu'il s'agit de 
renoncer Ii recueillir des preuves a I'enquete preliminaire25 , d'ajoumer les proceduros en 
cour provinciale ~Ius de huit jours259 et d' exercer un choix ou un nouveau choix quant au 
mode de proces . Le POUrsUiVillIt peut presenter un acte d'accusation inIputant une 
infraction dont l'existence a ete revelee par la preuve recueillie Ii I'enquete prclinlinaire, 

250. On trouvera dans S. COIIllN, Due Process a/Law. Toronto, Carswell, 1977, pp. 150-166, des precisions sur 
la distinction entre I'arret des procedures et Ie retrait des accusations. Voir egalernentR. c. Osbome (1975), 
25 C.C.C. (2d) 405 (C.A. N.-B.). Signa Ions toutefois que d'apres lejugcmentR. c. Did, (1969)1 C.C.C. 147, 
p. 156 (H.C. Ont.), ce droit de rctrnit existe [TRADUCllON] ~d moins de circonstanccs spCciales». 

251. Lajurisprudcncerelative Ii ee droit de la Couronne est commenteo dans U. G AlmER, «The Power of the Crown 
to Reinstitute Proccedingsnfterthl.l Withdrawal or Dismissal ofChllrges» (1979-1980), 22 C.L.Q. 463 et dans 
J.-C. HEBERT, ~Le rctrait d'une inculpatiolt» (1984),39 C.R. (3d) 180. 

252. Re Blasko and 17ze Queen (1975), 29 C.C.C. (2d) 321 (I-Z.C. Ont.). 

253. Code criminel, art. 577. 

254. Ibid. 

255. On a recemment eonteste la conformite de eet article au:< dispositions de la Charte, mllis Sans succes : Re 
HalUleson and 17ze Queen (1987),31 C.C.C. (3d) 560 (H.C. Ont.). 

256. CRD, La classification des infractions, Document de travail n" 54, Ottawa, La Commission, 1986, p. 33. 

257. Smythe e. La Reine, prcdtc, note 141; Regina c. Century 21 Ramos Realty Inc. (1987), 32 C.C.C. (3d) 353 
(C.A. Ont.). La Commission a recoll1mandc'l'abolition des infractions Ii option de procedure (celles d I'cgard 
dcsque\les la Couronne pcut choisir entre )0 mise en accusation et 10 procedure sonlmaire) : voir La 
classi,(lCation des in/ractions, op. cit., note 256, rccOllltnandatiOl\ 10, p. 36. 

258. Code crimillel. art. 549. 

259. Id .• art. 537. 

260. Id., art. 561. 
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mcme si I'interesse n' a pas ete renvoye pour subir son proccs relativement a cette nouvelle 
accusation261. 

Par ailleurs, Ie procureur general ou son substitut peut choisir Ia juridiction devant 
laquelle aum lieu Ie proccs si l'accuse, ayant exprime la volonte d'elre juge par une 
juridiction autre que la cour provinciale, ne doit pas obligatoirement subir son proces devant 
la «cour superieure de juridiction criminelle262». Le consentement du procurelll" general ou 
de son substitutestrequis pour que des accusations soient tmnsferees dans une autre province 
que celIe ou devrait normalement compamitre Ie prevenu263. Et tout comme Ie prevenu,Ie 
poursuivant peut demander Ie renvoi de l'affaire devant Ie tribunal d'une autre 
circonscription territoriale264. 

Lc poursuivant peut presenter des observations au juge et au juge des faits, exercer 
certains droits relatifs a la selection des jures (differents dans certains cas de ceux conferes 
a l'accuse)265, faire valoir son point de vue quant a Ia determination de la peine, participer u 
des reunions avec Ie juge ou a des discussions prealables au proccs266. 

Aux pouvoirs touchant 1 'arret des procedures et Ie retrait des accusations se rattachent 
des prerogatives importantes sur Ie plan de la selection des accuses et des chefs d' accusation. 
En effet, Ie procureur genemi et les procureurs de Ia Couronne peuvent offrir a des temoins 
une immunite de poursuite to tale ou partielle contre leur cooperation267

• Ils peuvent aussi 
recommander au tribunal de faire preuve de clemence envers eux268. 

Exception faite du mecanisme de l'enquete preliminaire applicable a l'egard de certains 
actes crimi nels (soit lorsque Ie proccs ne doH pas etre instruit devant la cour provinciale),le 
Code criminel comporte peu de regies sur Ia question de la communication de Ia preuve. Le 
poursuivantjouit donc d'une trcs grande latitude a ce chapitre269. II est cgalement maitre de 
Ia presentation des faits a l'appui de l'accusation; ainsi, il ala liberle (jusqu'u un certain 
point) de ne pas citer tous Ics temoinsZlo• Les avocats du ministere public peuvent dCfendre 

261. [d., an. 574. 

262. Regina c. Beat/eay (1979), 50 C.C.C. (2d) 400 (H.C. OnL). 

263. Code criminel, an. 478 et 479. 

264. [d., an. 599. 

265. [d., an. 634. La Commission a recommande dans Lejury, Rappon nO 16. Otlnwa, Approvisionnements et 
Services Canada, 1982, que la Couronne etl'accuse jouissent des memes droits en matiere de recusation de 
jures : voir les dispositions proposees (articles 5 a 8, pp. 40·48). 

266. Code criminel, an. 625.1. 

267. Palmer c. La Reine, [1980] I R.C.S. 759. 

268. R. c. Kirby (1981), 61 C.C.C. (2d) 544 (Courde comIc Ont.). 

269. R. c. Lalonde (1971), 5 C.C.C. (2d) 168 (H.C. Ont.). Ce pouvoirn'esttoutefois pas illimile etles tribunaux 
pourront intervenir soit en venu de leur pouvoir de common law, soit parce qu'lls ontle devoir de proteger 
Ie droit constitutiorUlel de I 'accuse it un proces equitable. Voir par exemple R. c. Savion and Mizrahi, precite, 
note 109, etRe Regina and Arviv, precitc, note lOS. 

270. Lelnay c. Le Roi, [1952] I R.C.S. 232. 
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n'importe quene these - voire plnider I'alienation mentale sans Ie consentement de 
I' accuse271 . 

B. Le consentement du procureur general 

1. La situation actuelle 

Certains crimes ne peuvent etre poursuivis sans Ie consentement personnel du procureur 
general federal ou provincial, scion Ie cas. Les tribunaux 11' ant aucun droit de regard sur les 
decisions prises en ccttc maticre272. Il n'cst pas facile de trouver Wl denominateur commun 
aux infractions visees par cette exigence, parmi lesqttcUes on compte les suivantes : 
corruption de fonctionnaires judiciaires, nttdite dans un endroit public, utilisation d'un 
bateau innavigable, fait de cacheI' frauduleusement des tilres. 

Le refus du consentement se fait en prive et n'a pas it eire motive. II peut arriver, 
exceptionnellemenl, qu 'une personne tennce reussisse Ii attirer I 'attention des medias ou des 
deputes, mais la plupart du temps, Ie public n'est infonne oi des demandes d'autorisalion 
de poursuivre oi des refus. 

Dans Ie cas de ces infractions, Ie procureur general peut donc empecher toute poursuite 
sails avoir Ii intervenir pour ordonner I'arrel des procedures. Et conmle la decision ne revet 
aucun caract ere public, I'obligation de rendre compte se trouve attenuee. 

Certaines des personnes consultees ont defendu I'idee que l'exigence du consentemenl 
du procureur general est opportune a !'cgard d'un nombrc limite d'infractions comporlant 
un clement d'exlraneite ou mettrult en jeu les rapports entre Etals. On a cite I'exemple des 
infractions relatives aux crimes de guerre ou it la Loi sur les secrets oj/iciels. 

2. Recommandations 

16. Lc consentement personnel du procureur general ne devrait ctre exigi! pour 
la poursuite d'aucun crime. 

17. I.e procureur general et Ie poursuivnnt public devraient conserver Ie pouvoir 
de prendre en main toute pOUl'Suite privce. 

Conmlentaire 

Dans Ie document de travail intihll6 Les poursuites privees 'l:l3, la Commission a exprime 
son point de vue sur le problt))me du conscntement : 

271. Voir par exemple R. c. Swain (1986). 53 O.R. (2d) 609 (C.A.). La Cour supreme a toutefois autorise I'appel 
dWls cette affnire. pour cludicr semble-t-i1le pouvoir de 10 CourOlUle de soulcver Ie moyen de dCfensc de 
\'oliCnBtion mentale, de meme que d'outrcs questions touchant I'article 614 du Codc crimincl. 

272. Rc Warrcn and Tllc Queen (1981), 61 C.C.C. (2d) 65 (H.C. Ont.). 

273. Op. cit., nOle 70. 
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the court will retain an overriding jurisdiction to prevent that abuse.334 The temlinatiol1 order 
would serve the same function as the present judicial stay.335 

Classification of Offences336 recommended that the distinction between summary 
conviction and indictable offences should be eradicated. The Charge Document in Criminal 
Cases337 also recommended that a single charge document replace the present 
"information" and "indictment", and Toward A Unified Criminal Court338 recommended 
the establishment of a single court of criminal jurisdiction to deal with all prosecutions. All 
of these recommendations, if adopted, will affect the current procedures for holding 
preliminary inquiries and for preferring indictments. We:u-e not withdrawing here from 
those suggestions. However, we use the present terminology and refer to the present 
procedures in our discussion of preferred indictments in this paper, and would propose the 
particular rec:ommendations we make here whether the Comm ission' s earlier 
recommendations are accepted or not. 

2. The Use of a Preferred Indictment without a Preliminary Inquiry 

(a) Overview 

Numerous reasons have been advanced for the use of the preferred indictment prior to 
a preliminary inquiry. Some of the reasons given for directly indicting an accused include: 

1. tIM notoriety of the case is such that a quick trial of the merits is essential;339 

2. the case is long and complex, and involves many accused;340 

3. the accused intends to disrupt the preliminary hearing; 

4. the fear that the security of the Crown's witnesses, or of other persons involved in 
the prosecution, is jeopardized and a speedy disposition of the case is required; 

334. The circumstances in which the use of prosecutorial disc..'retion will amount to lin abuse of process will be 
exceptional: sec R. v. Jewill. supra, note 118. 

335. The Conunission will recommend this order in the forthcoming Working Paper, Remedies ill Crimillal 
Proceedings. 

336. Supra, note 256. 

337. Supra, note 285. 

338. Supra, note 321. 

339. E:<amplcs of this can be found inR. v.Parrot (1979),51 C.C.C. (2d) 539 (Ont. C.A.), trial of the head of the 
postal uni.-,n for disobeying fedcrallegislntion to end a postal strike, and Morgell/aler v. R.. supra, note 330, 
trial of a prominent physician for breach of the abortion legislntion. Sec also DesbieflS v. Procureur Gelleral 
du Quebec, supra, note 331, for a listing of the reasons advanced for the usc of a direct indictment. 

340. R. v. Biasi (17 October 1980) (B.C.S.C.) [unrcported] taken from a conU1lCnt by the Chief Justice ofthe British 
Columbia Supreme Court as reported in MacFarlane and Webster, supra, note 329 at 378. 
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5. the need to try the case as soon as possible in order to preserve the Crown's case;341 

6. the need to avoid a multiplicity of procecdings;342 and 

7. the need to avoid unconscionable delay which cannot otherwise be remedied.343 

Some of these justifications, it seems to us, are suspect. For example, one rationale 
focusses on the notoriety of the case. If notoriety were an appropriate reason to prefer an 
indictment, such a teehnique would be used in cases such as the proseeution of high-profile 
accused such as Dr. Margen taler, and yet not in cases of equal or more serious gravity if the 
accused were not a weU-known public figure. We have concluded that notoriety is an 
insufficient reason for distinguishing among accused, and should not be sanctioned as a 
justification for the use of a preferred indictment. 

Similarly, that a case is long and complex may actually indicate the need for a 
preliminary hearing. Should the preliminary hearing fail to disclose sufficient evidence to 
require the accused to stand trial, the longer and more costly proceeding of a trial wiII be 
avoided. As well, it is not at all clear that avoiding the preliminary inquiry is an efficient 
method of bringing the complex case to trial. TIle result may well be that counsel may then 
require, and will be granted, lengthy adjoumments in the course of the trial to prepare to 
meet new and unanticipated evidence, which would have been disclosed had there been a 
;.reliminary hearing. While Crown counsel usually ensure in a direct-indictment case that 
full disclosure is made, there is often no substitute for the disclosure that comes from 
exnmination and cross-exanlination of a witness under oath.344 

TIle problem of the disruptive accused is probably a relativ·ely minor one and can usually 
be controlled by the court's power to control its process rather than by resort to the preferred 
indictment. TIlere ought, however, to be a power in the court to send the case on to trial 
where the conduct of the accused makes the holding of a preliminary inquir:! virtually 
impossible.345 'nlis subject will be addressed in forthcoming working papers. 

We agree that tbere is merit to some of these justifications. Prosecutors and police with 
whom we have constdted assert that it is absolutely essential in certain cases to be able to 

341. As where the wi blesses are quite elderly and there is a risk that a prolonged preliminary inquiry and lapse of 
time until trial will affect the ability of the witnesses to testify: Re Stewart and R. (No.2) (1977),35 C.C.C. 
(2d) 281 (Ont. C.A.). 

342. As where one of two accused has already hud a preliminary inquiry and it is sought to try both of the accused 
together, R. v. Stolar (1983), 4 C.C.C. (3d) 333 (Man. C.A.); or where the accused has already been through 
other judicial proceedings that will have prov ided substantial disclosure of the prosecution case, Re R. alld 
Arl'iv. slIpra, note 105. 

343. MacFarlane and Webster, slipra, note 329 at 374, referring to Re Saikaly and R .. supra, note 330. 

344. R. v. Grigoreshenko (1945), 85 C.C.C. 129 (Sask. C.A.). 

345. A sinlilar power is now available in the case of an absconding accused: Criminal Code, s. 544. 
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bring a case to trial quickly in ord,er to improve the security of witnesses and other persons 
associated with the prosecution. TIley point to the cost to the state of having a prolonged 
period during which witnesses must be given police protection, and the terrible strain on all 
persons involved in such a case. 

Similarly, where witnesses are quite elderly there is a risk that a prolonged period of 
time before trial will affect their ability to testify.346 Section 715 of the Criminal Code does 
allow the use at trial of the evidence of witnesses given at a preliminary inquiry, where the 
witness is no longer available. Nonetheless this will be an unsatisfactory solution when 
credibility is in issue. 

A difficult contention to assess is that tu1l1ecessary expense and expenditure of time will 
result from multiple proceedings. This situation may arise if an additional accused is charged 
after other accused have completed their preliminary inquiry and have been ordered to stand 
trial. While from the prosecution's point of view a second prelinlinary inquiry may seem 
like a waste of time and money, the person who has not had the benefit of a preliminary 
inquiry may not share that point of view. This is especially the case where the deprived party 
has not been responsible for the need for the second preliminary inquiry.347 

Equally difficult is the need to avoid unconscionable delay. In effect an accused is being 
required to give up the benefits of a preliminary inquiry in order not to suffer a violation of 
the right to trial within a reasonable time. However, depending upon the causes of the delay 
and other factors, this may in certain circumstances be a reasonable justification. 

Even granting the legitimacy of some of these justifications, there is a need for reform. 
At present no explanation need be given of why an indictment has been preferred. It is 
therefore difficult to know what considerations motivated the decision, and whether they 
were principled and proper. Increased openness in this area would enhance accountability 
for the use of the power. 

(b) Recommendations 

29. The Attorney General personally may prefer a charge notwithstanding that 
the accused has not had a preliminary hearing. The court in which the charge is 
preferred may adjourn the proceedings until the accused has been given full and fair 
disclosure of the prosecution case, including, when so ordered, signed witness 
statements. 

30. The Attorney General shall provide the accused against whom a direct charge 
has been preferred reasons for the preferment. 

346. SecRe Stell'artand R. (No.2). supra, note 341. 

347. The situation of nn absconding co-accused who retums after the completion of the preliminary inquiry and 
then demands a ~dcond preliminary is to be distinguished from the case in which a second accused is not 
charged until after the completion of a preliminary hearing of the co-accused. For an example of the latter, 
see R. v. Stolar. supra, note 342. 
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31. Guidelines should be established by and published for the use of the Attorney 
General in deciding whether to prefer a charge when no preliminary hearing has been 
held. The guidelines should indicate that preferment is an exceptional procedure to be 
Llsed only in rare and extraordittary circumstances, and that the Attorney Genet'al may 
consider, among others, the following factors: 

(a) the fear that the sccurity of the prosecution's witnesses or of other persons 
involved in the pr'bsecution isjeopardized; 

(h) the need to try the charge as soon as possible in order to preserve the 
Crown's casej 

(c) the need to avoid a multiplicity of proceedings; and 

(d) the need to avoid unconscionable delay or unduly prolonged proceedings 
that cannot otherwise be avoided. 

Commentary 

We agree that the Attomey General should have the power to prefer indictments, in 
certain cases, without a preliminary inquiry having been held. However, some safeguards 
are necessary if the accused is to be deprived of a preliminary hearing. The most obvious 
deprivation suffered by the accused who is denied a preliminary hearing is the use of that 
hearing for discovery purposes, and so we require that the accused receive full and fair 
disclosure. We recognize that disclosure on paper is not a substitute for the ability to observe 
and cross-examine witnesses, but full disclosure does substantially decrease the prejudice 
to the accused. TIlis is particularly so when the accused receives signed witness statements, 
upon which witnesses may be cross-examined at trial. TIle requirement for full disclosure 
reflects our general commitment to improving the disclosure of the prosecution case.348 

We also recognize that there may be cases in which there are other means of fully 
disclosing the prosecution's case. For exanlple, if another accused with the same interest in 
the case had has a full preliminruy hearing, the newly charged accused may be able to obtain 
most, if not all, of the needed disclosure by obtaining the transcript of the preliminary 
hearing. 

We also propose that this power should only be available to the Attomey General 
personally. We noted with regard to requiring a jury trial that imposing the decision on the 
Attomey General personally assists in promoting restraint, ensuring that exceptional 
procedures are used sparingly, and making political accountability a reasonable altemative 
to judicial review. Since this power is also one that should be used sparingly, we feel it is 
not appropriate to give it to each prosecutor. 

Further, we have concluded that the need for accountability when this extraordinary 
power is used requires that an explanation be provided. TIlere may be cases where the safety 

348. See LRC, Disclosure by the Prosecution, Report 22 (Ottawa: Supply and Services Canada, 1984). particularly 
at 24·25. 
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of witnesses or others makes it very difficult to provide reasons without increasing the risk 
to those already in danger. However, in our consultations we were advised that such 
situations are very rare, and that in most cases the accused is told of the reasons for 
preferment even in these sensitive cases. 

Finally, Recommendation 31 proposes guidelines to assist the Attomey General in 
determining whether to prefer a charge. Our proposals do not embody a suggestion that the 
seriousness of the offence, or the public pressure for a speedy trial should be significant 
factors favouring a preferred indictment. Public clamour or political pressure are not factors 
which should affect the method of proceeding. Rather, we have attempted to isolate the 
particular factors that might justify the use of this extraordinary power. For the most part 
these factors speak for themselves. TIle third factor- the avoidance of multiple proceedings 
- should only be ajustification for denying the more recently charged person a preliminary 
hearing if the newly charged accused has substantially the same interest as another accused 
who has had a preliminary inquiry. 

3. The Use of a Preferred Indictment after a Discharge at a Preliminary Inquiry 

(a) Overview 

TIle use of a preferred indictment after an accused has been discharged at a preliminary 
inquiry raises different concems. The accused is not denied an opportunity to discover the 
Crown's case. However, that case having been presented, the accused is denied not merely 
an opportunity to have a judge screen the evidence, but the benefit of an actual judicial 
detemlination that the evidence does not justify sending the accused to trial. 

TIlere are two main reasons generally advanced in support of this use of preferred 
indictments. TIle first is that the judge at the preliminary hearing made an error of law, which 
the Crown believes has led to <Ul improper discharge. Secondly, new evidence may have 
become known to the prosecution, which it believes would have led to a committal for trial, 
had it been available at the preliminary hearing. 

In support of the first of these reasons, it is true that the Criminal Code contains no 
provision for an appeal from the decision to discharge the accused. TIle only foml of review 
possible is that of <Ul application to the superior court by way of certiorari to quash the 
decision of the preliminary healingjudge. TIlis review is linlited to jurisdictional errors, such 
as the erroneous exclusion of evidence.J.l9 TIle superior court will review the evidence to 
detemline if there is any evidence upon which the judge would have been justified in putting 
the accused on trial.350 

349. One of the few successful Crown applications to quash a discharge at a preliminary hearing was i.nDubois v. 
R., [1986]1 S.C.R. 366. In that case, the judge at the preliminary hearing had not only applied the wrong test 
as to sufficiency of evidence, but purported to dismiss the charge, thereby acting as if he were the trial judge. 

350. Skogmall v. R.. [1984]2 S.C.R. 93. However the test OIl review is still quite narrow: was there any evidence 
before the justice presiding at the preliminary hearing upon whir.h, acting judicially, the justice could fonn 
the opinion that the evidence was sufficient to put the accused on trial for the charge. See Re Martill, Simard 
and Desjardillsand R. (1977),41 C.C.C. (2d) 308 nt 340 (Ont. C.A.); aff'd [1978]2 S.C.R. 511. 
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It seems incongruous for the law to provide that the Attomey General has a right of 
appeal if the accused is acquitted, but no similar right of appeal if the accused is discbarged 
after the preliminary hearing, even though this decision effectively temlinates the 
proceedings.351 Hence a very strong case exists for creating a mechanism to review an 
erroneous discharge. Whether the preferred indictment is the proper method is not clear. 

The use of the preferred-indictment power when new evidence becomes available after 
the preliminary inquiry is more troublesome.352 There is an important distinction to be made 
between cases in which genuinely new evidence becomes available, and cases where the 
prosecutor, for tactical reasons, chooses not to adduce certain evidence, or fails to acquire 
all of the available evidence with the result that the evidence addtJced is inadequate to require 
the accu:>ed to go to trial.353 In our view, to pemlit the Crown to prefer an indictment in the 
latter situations would be an improper manipulation of the system, amounting to an abuse 
of process. However, when genuinely new evidence comes forward, tile interests of justice 
require that the proceedings cont ioue. To deny the right to prefer in the face of fresh evidence 
would have the effect of inappropriately giving a finality to the discharge that it currently 
lacks.354 

(b) Recommendations 

32. When a preliminary hearing has been held, and the accused discharged, no 
charge may be preferred without the consent of ajudge of the intended trial court. The 
judge shall consent only if satisfied (following submissions from the parties) that the 
judge at the preliminary hea/'ing applied an erroneous legal principle, or that the 
accused committed a fraud on the administration of justice, which resulted in the 
discharge of the accused. 

33. When an accused has been dischal'ged upon the completion of a preliminary 
hearing and fresh eyidence is subsequently discoyered, an application may be made to 
thejudge who presided at the preliminary hearing, or if that judge is unavailable, to 
another judge of that court, to reopen the preliminary hearing. Thejudge may order 
that the preliminary hearing be re-opened if it is shown that: 

(a) the application WIiS bl'ought within a reasonable time after the discharge; 

351. Criminal Code. s. 676 sets out the right of appeal by the Attomey Gcneral. and does not provide for an appeal 
against a dischargc at the conclusion of a preliminary hearing. 

352. For the meaning of "new" or "fresh" evidence see Palmer v. R.. supra, note 267 and R. v. Stolar, supra, 
note 342. 

353. See R. v. L)'ncll alld D' Aous(, supra. note 330. 

354. There is not at present complete ngrC(m1cnt onlhe ability of the Crown to lay a new. identical information 
following a discharge at a preliminary inquiry. Some CIIses support the right of the Crown to do so: see R. v. 
Ewancl/llk, [1974) 4 W.W.R. 230 (Alta. C.A.); uff'd [1976) 2 W. W.R. 576n (S.C.C.). However. this procedure 
has in CCrIllin cases - whcre no new evidence wus available - fOW1.d to be an abuse of process: see R. v. 
Dunlop (1976). 37 C.R.N.S. 261 m.c. Provo CI) and Re Sheahan Glut R. (1973),14 C.C.C. (2d) 23 (Ont. 
H.C.). 
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(b) the evidence could not have been adduced by due diligence at the 
preliminary hearing; 

(c) the evidence bears upon a decisive issue, or potentially decisive issue; 

(tf) the evidence is reasonably capable of belief; and 

(e) the evidence is such that taken with the other evidence adduced at the 
preliminary hearing it could reasonably be expected to have affccted the result. 

Commentary 

When a judge at a preliminary inquiry has made a determination that there is not 
sufficient evidence to send an accused to trial, this decision is not one that should be lightly 
ignored. TIle decision to send an accused to trial is binding upon an accused, and so there is 
good reason to suppose that a discharge should be equally binding upon the Crown. 
TIlerefore we propose that the Crown should not have an unfettered right to override this 
judicial determination. 

Of course, one notable difference between a discharge and a committal after a 
preliminary hearing is !hat the committal is not intended to be a final adjudication. An 
accused committed for trial still has the opportwlity to establish his or her innocence at trial, 
and so in effect rectify any errol' made by the judge at the preliminary. If no review of a 
discharge can take place, however, then proceedings would come to an end, and any error 
would be unreviewable. TIlerefore some review of ajudge's decision in this regard must be 
available. 

TIle need for review does not justify giving the Crown the right simply to ignore the 
judicial decision. In Recommendation 32 we therefore propose that it should be open to the 
Crown to apply to a judge of the intended trial court for permission to prefer a charge. This 
permission will be granted if the Crown shows that the decision at the preliminary inquiry 
was based on an erroneous legal principle/55 or obtained through a fraud on the 
administration of justice. TIlis procedure will not be an appeal of the ruling at the preliminary 
inquiry, since that decision will not actually be overtumed. TIle net effect will be much the 
same, since the Crown will then be in a position to prefer the charge, and require the accused 
to stand trial. 

In general, we are concemcd to keep distinct from one anotherprosecutorial and judicial 
discretions, and we do not regard the procedure proposed in Recommendation 32 as 
conflicting with this principle. It is true that the exercise of a prosecutorial discretion is being 
made dependent on judicial permission. However, this supervision will occur only after a 
prior judicial decision is made, and will function in effect as a review of that judicial decision. 

355. Note in this regard the decision of the Supreme Court of Canada in R. v. Yebes, [1987)2 S.C.R. 168, holding 
that the ground of appeal in s. 686(1)(0)(0 of the Code (fonnerly s. 613(I)(iV(i)), that the verdict is 
unreasonable or call1lot be supported by the evidence, raises a question of law. 
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Indeed, it would have been possible simply to recommend allowing an appeal of a 
discharge granted at a preliminary hearing, and some of our consultants favoured such a 
proposal. Other consultants felt Ihal to allow appeals of a discharge would ultimately make 
necessary allowing appeals of a committal for trial; this latter development, they felt and we 
agree, would be undesirable, introducing potential delays into the criminal trial process 
without corresponding advantages. In addition, we feel that it is more appropriate to regard 
the decision to proceed to trial despite a discharge as part of the Attorney General's 
responsibility for the overall supervision of the criminal justice system. Accordingly, we 
have left this power as an exercise of the Attomey General's prerogative, but have introduced 
a measure of judicial control. 

We have not required that this power be exercised by the Attomey General personally. 
TIle power to prefer a charge in these circumstances should certainly not be used l'Outinely, 
and so should not be available freely to any prosecutor. Because of the requirement for 
judicial pemlission, we feel that there will be adequate measures promoting restraint. 

Some consultants urged upon us the view that the Attorney General should retain a 
residual discretion personally to prefer an indictment, in exceptional circumstances 
regarding serious crimes, where the interests of justice so required. When a dismissal had 
been obtained through some fraud on the administration of justice, or through the negligence, 
error, or omission of Crown counsel in the conduct of the preliminary hearing, these 
consultants felt that such a power in the Attorney General could properly be exercised. 

We feel that these concems do not justify retaining a residual discretion. Circumstances 
in which fraud is established can at present be dealt with by an extraordinary remedy to 
quash the dismissal. In our recommendation, to simplify matters, we propose making it a 
specific ground for granting pemlission to prefer a charge. In cases where some fault lies 
with Crown counsel in the presentation of the prelinlinary, however, it is our view that this 
fault should no more justify preferring a charge than failure of Crown counsel to adequately 
present a case at trial should entitle the Crown to a new trial. In such circumstances, the 
Crown should not be able to benefit from its own mistakes. 

We propose Recommendation 33 because we recognize that the discovery of new 
evidence after a discharge makes appropriate some possibility for continuing proceedings 
against an accused, despite the discharge. We do not feel that retaining a preferred indictment 
power in such situations is the solution. 

The problem of discovering fresh evidence after a judicial determination is not unique 
to preliminary inquiries. New evidence may arise after a trial, which either the defence or 
prosecution may wish to introduce on appeal. Accordingly, the courts have created rules 
determining when this evidence can be introduced.3s6 

In the case of a preliminary inquiry, we propose that the Crown should be entitled, upon 
the discovery of new evidence, to apply to have the preliminary inquiry reopened. This 

356. Palmer v. R., supra. note 267. 
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application should be made to the preliminary hearing judge, as that judge will be familiar 
with the facts of the case. If that judge is unavailable, the application wiI! N made to another 
judge of the same court, since these judges are most familiar with the proceedings in 
prelinlinary inquiries. We have set out self-explanatory factors for the judge to consider in 
determining whether the preliminary should be reopened. The factors are based on those 
used in applications to introduce new evidence on appeal. 

F. Discontinuation of a Prosecution 

1. General 

(a) Overview 

A criminal prosecution is brought in the name of the Queen, and can only be justified 
on the basis that something beyond a private wrong is involved, even when brought by a 
private prosecutor.357 All criminal prosecutions affect the integrity of the system. It is 
therefore important that some person be charged with the responsibility for overseeing the 
way in which criminal prosecutions are conducted. On occasion, to prevent abuse, 
oppression 01\' unfaimess, this will require that prosecutions be stopped. 

At present there are three ways for the Crown to terminate proceedings: the prosecutor 
may withdraw the charges; the Attomey General or "counsel instructed by him for that 
purpose" may stay proceedings pursuant to section 579; or the prosecutor may offer no 
evidence with respect to the charge, thus leading to an acquittal. The legal effect of each 
procedure is different. 

If a charge is withdrawn, it cannot be reactivated; rather, a new charge must be laid.358 

If by that time a limitation period has intervened, then the prosecution is barred. Many of 
the other details conceming withdrawals are unclear. Indeed, some cases have suggested 
that the right to withdraw charges was inlplicitly abolished by provisions for the entry of 
stays under the Criminal Code, though the practice of withdrawing charges continues 
nonetheless.359 TIle best view of the law at present is that the prosecutor has an absolute right 
to withdraw the charge prior to plea.360 After a plea has been taken at trial or evidence heard 
at a preliminary inquiry, however, it seems that the charge can only be withdrawn with the 

357. 11le generally accepted function of criminal low in modem times is the redressing of public wrongs, even if 
bosed upon private injuries. However, this view was not always held, and in 1955 Glanville WiIIiams wrote 
• 'TIle courts regard the victim of the crime as having a priority of right to prosecute." See • 'The Power to 
Prosecute" [1955] Crim. L.R. 596 at 597. See also Private Proseclltions. sllpra, notc 70. 

358. R. v. Karpinski, [1957] S.C.R. 343;R. v. LeO/Ulrd. Exparte Graltam (1962).133 C.C.C. 230 (Alta. S.C.T.D.). 

359. R. v. Tay{or(1974), 19 C.C.C. (2d) 79 (Ont. Provo Ct);R. V. Graclllt (1977), 35C.C.C. (2d) 76 (Alta. S.C.T.D.). 

360. Re Forrester and R.. sllpra. note 106; R. v. Grocllfl. supra. note 359; Re Blasko and R.. sllpra. note 252; R. 
v. Dick. sllpra. notc 250. 
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consent of the presiding judge.361 TIle legal effect of a withdrawal is not absolutely clear. 
Where a charge is withdrawn prior to plea, the accused is not entitled to plead autrefois 
acquit if the charge is relaid. A withdrawal after plea but before any evidence is heard will 
also not justify a plea of autrefois acquit, but the Supreme Court has not eXElicitly ruled on 
a case where the withdrawal is subsequent to evidence having been heard. 2 

A stay of proceedings supersedes the nolle prosequi power at common law. One 
significant difference between a stay and a withdrawal is that a stay does not require the 
consent of the court at any stage. The effect of a stay is similar to that of a withdrawal prior 
to plea; it does not give rise to a later plea of autrefois acquit.'363 An important difference is 
that proceedings 00 the same infomlation or indictment may be recommenced if notice of 
recommencement is given within one year of the stay or "before the expiration of the time 
within which the proceedings could have been commenced, whichever is the earlier" . After 
this time the proceedings shall be deemed never to have been commenced. The Crown, or 
a private prosecutor, is also entitled within the limitation period to commence new 
proceedings by laying a new information.J6.l 1t would seem therefore that a stay under section 
579 cannot prevent the limitation period from running. 

When a prosecutor simply chooses to lead no evidence, this approach does not interrupt 
the proceedings. Rather, in effect, it allows the proceedings to move immediately to a close, 
with an acquittal being entered on the basis that the charges against the accused have not 
been proven. TIlis result is sometimes referred to as a dismissal "for want of prosecution", 
which suggests that it is distinct from a dismissal "on the merits". However, it seems that 
there is no distinction to be drawn on this basis, and a dismissal following no evidence is an 
acquittal like any other.365 

361. However, some courts draw a distinction between cases where evidence has been heard IlI1d those where a 
plea has been taken. [n addition to the cases in note 360, see R. v. Hatller/ey (1971), 4 c.e.c. (2d) 242 (Ont. 
C.A.). In our view, the decision in R. v. Riddle, [1980)1 S.C.R. 380 makes clear that the significant event is 
the entry of a plea. not the calling of evidence, and we believe that COaTIS would now likely hold that if the 
trialjudge's consent is to be required then it would be following the entry of the plea, and they would not also 
require that evidence have been called. 

362. R. v. Se!hi (1985),18 C.C.C. (3d) 131 (Sask. C.A.), aff'd March 2, 1990 (S.C.C.). 

363. R. v. Tatcham (1982),70 c.e.c. (2d) 565 (B.C.C.A.):nle Commission's forthcoming WorkingPaperDouhle 
Jeopardy, Pleas anti Verdicts will discuss pleas of alllrefois acquit and related concepts in greater detail. 

364. R. v. Judge of tile PrOl'illcial COllrt, Ex parte McLeod, (1970)5 C.C.C. 128 (B.C.S.C.); R. ex re! McNeil v. 
Sallllcci (1974), 28 C.R.N.S. 223 (B.C. Provo Ct). 

365. In R. V. Riddle, supra, note 361, Dickson J. discussed the principle of aUlre/ois acquit following n dismissal 

100 

of n charge when no evidence was led. He noted at 398-399 that: 

So long as the case has proceeded to a verdict and a d~lllissal, that should be sufficient, ... 'The 
(enn "on the merits" does nothing to further the tcst for the application of the bis vexari [twice 
in jeopardy) maxim. There is no basis, in the Code 01' in Ute common low, for any super-added 
requirement that there must be a trial "on the merits". 

Compare. however. S. 485.1 of the Criminal Code (added after Riddle) which. by requiring the personal 
consent of the Attomcy General or Deputy Attol1ley General before laying a new infonnation following a 
dismissal for want of prosecution, suggests thot such laying i~ possible. 



'There does not appear to be any principle at work goveming the choice of one 
proceeding over another, save that in most jurisdictions a stay is perceived as a more fonnal 
procedure, usually requiring instructions from the Attomey General's office.366 By contrast, 
the withdrawal procedure is generally viewed as a simple unfettered procedure. It is invoked 
on a regular basis for such matters as disposing of charges as part of a plea agreement/67 

disposing of duplicate charges, or stopping prosecutions at the request of the infomlant or 
prosecution. 

Although each of these powers may be used as a means of pennanently discontinuing 
proceedings, they are not restricted to that function. At least in the case of stays and 
withdrawals, the sanle powers can be used to temporarily discontinue proceedings, when 
the prosecutor intt llds to proceed further at a later date.368 TIle purposes for which a 
prosecutor would wish to temporarily discontinue proceedings are quite distinct from the 
purposes requiring a pennanent discontinuation. A prosecutor might wish to pennanentlY 
discontinue proceedings as part of a plea agreement, because there was insufficient evidence, 
or because considerations of humlUlity or the public interest suggested prosecution was 
inappropriate: in sum, because the charges should not be proceeded with. By contrast, when 
the powers to temporarily discontinue proceedings are used, exactly the opposite 
consideration is paranlount: the charges should be proceeded with, but cannot effectively 
be prosecuted at that time. TIlUS a power to permanently discontinue proceedings is needed 
to maintain control over the prosecution system; the power to temporarily discontinue 
proceedings is needed only in the context of individual prosecutions. 

Our consultations have revealed a consensus in support of clarifying and simplifying 
the law in this area. In our view, there is no compelling justification for the retention of two 
procedures for pemlanently discontinuing proceedings. Further, any procedure for 
discontinuing proceedings should be inllllediately clear in its effect, whether it is to cause a 
permanent or only a temporary cessation. 

(b) Recommendations 

34. The Attorney General's statutory power to stay proceedings and 
common-law power to withdraw charges should be abolished. Those powers should be 
replaced by a statutory power to discontinue proceedings, by entering either a 
temporary or permanent discontinuance. 

366. The practice depends on the province. In Ontario, an assistant Crown would nOl1'nally require instructions 
from the Attorney General's office (although not from the Attorney General personally) before entering a 
stay. In other provinces, particularly where the stay is routinely used (as opposed to withdrawing charges) no 
special instructions are required: seeR. v. McKay (1979), 9 C.R. (3d) 378 (Susk. C.A.). 

367. TIle Commission has proposed this more neutral tenn to replace' 'plea bargain". which has acquired negative 
connotations: see Plea Discussions alld Agreemellts, Working Paper 60 (Ottawa: TIle Commission. 1989). 

368. Both stays and withdrawals should be contrasted with adjournments. An adjournment merely creates a 
temporary cessation within the sarne proceedings; stays and withdrawals. when not intended as final 
resolutions of the prosecution. nonetheless require that new procC(:dings be commenced from the begilming. 
It is not open to the Crown. following n stay. to continue the trial from the point at which the stay was entered. 
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35. A permanent discontinuance bars any further proceedings against the 
accused on the same charge or for substantially the same crime that is the subject of 
the order. 

36. A temporary discontinuance stops the immediate prosecution of charges 
against the accused. but allows a later prosecution on the same charge or for 
substantially the same crime that is the subject of the OJ'der, within an app,'opriate 
limitation period. 

37. (1) A discontinuance must state whether it is permanent or temporary. 

(2) If new proceedings are not commenced following a temporary discontinuance 
within the nppropriate limitation period, the temporary discontinuance shall become 
a permanent discontinuance. 

Commentary 

We believe that the ability to pemlanently or temporarily discontinue any prosecution 
is a necessary part of the overall superintendence of the prosecution service. Pemlanent 
discontinuances are necessary to allow the Attorney General to supervise the prosecution 
service as a whole, and to allow individual public prosecutors to prevent the continuation 
of inappropriate charges. Under our proposals, prosecutors may advise police officers 
against laying charges, but cannot prevent them from doing so. In cases where a prosecutor 
feels that the evidence is insufficient to obtain a conviction, or that the charges should not 
be proceeded with for some other reason, the prosecutor must be able to pemlanently 
discontinue the proceeding. 

Similarly, prosecutors are sometimes faced with situations in which, although charges 
cannot imm(:diately be proceeded with, nonetheless a pemlanent discontinuance is 
inappropriate. Some essential piece of evidence - the testimony of a witness. for example 
- may be unavailable at the time, but likely to become available. Within certain linlitS, we 
feel that it should be within the discretion of the Attomey General to postpone, without 
pemlanently discontinuing, a prosecution. 

The present variety of ways in which proceedings may be permanently or temporarily 
discontinued leads to confusion. We feel that in any given case where a prosecutor wishes 
to discontinue proceedings. the legal effect should be immediately clear; at present, this is 
not so. Stays may ultimately be temporary or pemlanent, and withdrawn charges can 
sometimes be re-Iaid, sometimes not. We therefore advocate the existence of two separate 
methods of dealing with these situations: pemlaJlent aJld temporary discontinuances. If a 
prosecution is to be pemlanently stopped. a pemlaJlent discontinuance is entered. If the 
prosecutor wishes the ability to commence later proceedings, a temporary discontinuaJlc(Jt 
is entered. 
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A penn anent discontinuance prevents any further proceedings against the accused on 
that charge: that is, based on the order, an accused could later plead aut~efois acquit. In 
addition, we have expanded the bar from the charge itself to charges which are substID1tially 
the srune, to reflect the Commission's policy on double jeopardy, explained in a forthcoming 
Working Paper, Double Jeopardy, Pleas alld Verdicts. 

A pemlanent discontinuance can only be entered at Ule instance of the Crown. The 
pennanent discontinuIDlce contrasts with a similar order we pro~se, to be made by the court 
on its own motion or that of the defence, Ule tennination order. 9 The tennination order can 
be sought by the defence when the continuation of proceedings will constitute an abuse of 
process, or will irreparably prejudice ilie accused in presenting a defence. 

The temporary discontinuance is also only available to the prosecutor. It is used when 
the Crown seeks a cessation of the prosecution, but intends to proceed at a later date with 
the sanle or similar charges. To this extent, it is similar to the present stay under the Criminal 
Code, but unlike that power will only be used when there is a genuine intention to commence 
later proceedings. 

When entering the discontinuance, the prosecution must make clear whether it is 
intended to be pcnnanent or temporary. This requirement guarantees that the effect of the 
order is unambiguous. 

We have not made any recommendation concerning discontinuing proceedings by want 
of prosecution. Realistically, the practice is not one iliat could be abolished, and in IDly event, 
we do not see a need to abolish it. 

As we have noted, the failure to lead IDly evidence will result in an acquittal. Ordinarily 
there is no distinction to be drawn between a failure to lead evidence, and failure to prove 
the guilt of the accused beyond a reasonable doubt.370 Thus Ule practice leads to a result 
which is clear and unrunbiguous. 

One observation, however, is that a dismissal "for want of prosecution" is less 
satisfactory Ulan a pennanent discontinuance, since it will have involved unnecessarily tying 
up the resources of the court, preventing other matters from being scheduled for that time. 
We suggest it would be preferable, therefore, in any case where the Crown knows in advIDlce 
that it will not proceed with charges, for a penn anent discontinuance to be entered at the 
carliest possible stage. 

Under the present law, failure to recommence a prosecution within one year of a stay 
ends ilie proceedings on that information or indictment; however, Ule Crimillal Code is not 
explicit about whether proceedings could be conunenced on a new infonnation or indictment 
charging the sanle offence. One would expect that further proceedings would be barred, or 

369. The Commission will recommend this order, and this term, in a forthcoming Working l'aper. 

370. See supra, note 365. 
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there is no purpose to having a time limit of one year included in the section. Whether the 
doctrine of double jeopardy would prevent further proceedings is not free I'rom doubt.371 

Under this recommendation, it is made clear that if new proceedings are not commenced 
within the allowed limitation period, the prosecution is not allowed to proceed. The 
limitation periods are discussed in Recommendation 43, below. 

Some of our consultants felt that, in addition to the powers proposed here, there should 
be a judicial power to enter an acquittal, not merely a pctmal1el1t discontinuance. They felt 
that there would be rare cases where Ihe acctised would not be content with a discontinuance, 
but would want on record an acquittal. 

However, we feel that such a power is unnecessary. TIle real significance of an acquittal 
is that it resolves the question before the court in the accused's favour, freeing the accused 
from having to face further proceedings. A pernlUllent discontinuance accomplishes the 
same thing. In addition, it should be noted that a pemanent discontinuance represents a 
reasoned decision by the Crown that the accused should not be required to face any furthet' 
proceedings. While this may not be a judicial detemination of innocence, at the same tinle 
it is more significant, for eXalllple, than a decision by a private IitigatH not to proceed further; 
the decision has a more official character. 

2. Permanent Discontinuances 

(a) Method and Timing of PernlatlentIy Discontinuing a Prosecution 

(() Overvlew 

The primary distinction between withdrawing charges and entering a stay is that the 
consent of the court is never needed in the case of a stay. Whether the Ct'own intends to 
recommence a prosecution or not, the right to stay proceedings is unfettered. 

The main reason that no judicial consent is required is that, in staying proceedings, the 
prosecutor is acting in a supervisory capacity. TIle Attorney General, and the Attomey 
General's agents, must detemine how the resources of the courts can best be used. In some 
cases, this supervisory role will require that prosecutions be stopped. Thus the AttoOlCY 
General's power to stay proceedings, like the historical nolle prosequi power from which it 
is derived, does not depend on the pemission of the court. 

111at the Attomey General can enter a stay as of right does not meat) that there is no 
room for res1rictions concerning when that stay can be entered. At present, however, the 
Attorney General has nearly complete freedom in this regard as well. 

371. Section 579 of the Code SillIes thM where proceedings are not commenced within one yenr, they "shall be 
deemed nevef to have been commenced." III R. v. Riddle, supra, note 361, however, the Supreme Court held 
that a plea of auJre/oisacquit was only available where previously "the case has proceeded to u yefdict and 
dismissal". In R. Y. Tnteham. supra, note 363. the British Columbia Court of Appeal held that n plea of 
autrefois acquit was not available when new proceedings were commenced (ollowing a stay, but they were 
not dealing with n situation where the one-yenr limit flY rccommenccment had passed. 
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TIlere is no restriction on how late in the proceedings a stay may be entered; it may be 
entered at any stage prior to judgment. Accordingly a stay may be entered, for example, after 
the judge has directed a jury to rctUnl with a verdict of not guilty, but before the jury has 
actually done so.3'12 

Subsequent to lU'l1endments to the Crimillal Code in 1985, there now appears to be very 
little, if IUly, limitation on how early in the proceedings a stay may be entered. 

From 1892 tUltil1985, the Attomey General had the power under the Criminal Code to 
stop proceedings using a stay of prosecution "at any time after an indictment has been 
found' ,.373 The words in the pre-1985 Code section were chosen to parallel the common-law 
power of the English Attorney General personally to enter a 1I0l/e prosequi. The 
common-law power is limited to a case to be tried by judge IUld jury on a bill of indIctment, 
IUld can only be exercised after the indictment has been signed or found. TIle wording 
ensured that the Attomey General in EngllUld exercised this power in open court.374 

In Dowson v. 1718 Queell,375 the wording in the Code was similarly interpreted by the 
Supreme Court of Canada to preclude the entry of a stay prior to process (such as a summons 
or lU,est warrant) being issued. However, the Supreme Cotl11 noted that a stay could be 
entered earlier in the case of sumnHu-y conviction offences, IUld expressed the view that it 
appeared "lUlomalous" that this power of the Attomey General in relation to indictable 
offences did not arise at IUl earliel' stage.l76 

Shortly after this decision, one commentator argued that there was no anomaly, because 
if the justice deternlined that no Pl'ocess should issue, then there would be no need to enter 
a stay. However, if process was issued, IUld then:lafter a stay is entered: 

[T]he public knows that what is being terminated ()r suspended is the prosecution of a person 
against whom a case has been made out. and SI:> jUdicially determined, that requires un 
answer. Where the stuy is directed before thut detelminution the ~ublic never knows whether 
the accused is a person who could not be prosecuted anyway.3 

Apparently accepting that 111el'e was 1111 anomaly in the limitation concerning when the 
Attol11ey Geneml could enter a stay of pl'Occcdings, the govel11ment amended IUld explUlded 
the definition. The Crlmillol Code now states that a stay may be entered' 'at IUly time after 
IDly proceedings in relation to an accused or a defendlUlt are commenced and before 
judgment" (s. 579). 

372. R. Vo Deaudry, [1967]1 C.C.C. 272 (I3.C.C.A.). Note Ihol this case was decided before the Charier, and so 
in similar circumstances today, a new dl:Jlcnge to the prosccutor's action might well be mode. 

373. Crimillal Code, s. 579, fonncrly s. 508, prior to S.C. 1985, c. 19. 

374. For u discussion of the development of the power of the Attorney GCI\cralto use the lIolle prosequi see Law 
OjJicers, supra, note 28 at 227.237, and Attorney Gellera~ supra, note 34 at 444-456. 

375. [1983]2 S.C.R. 144. 

376. Ibid. at 158. 

377. A,W. Mewell, "Stay of Proccedings" 0984·1985} 27 C.L.Q. 257 at 257·258. 
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Although the Code states when summary conviction proceedings are deemed to have 
commenced,378 there is no similar provision with regard to indictable offences. TIlerefore 
the amendment leaves open the question of whether proceedings are commenced the 
moment an information is laid before a justice, or do not commence until the decision is 
made to·issue process: that is, whether Dawson has been overruled 'by the legislation. 

In Hebert v. Marx, the Quebec Superior Court considered this question. After 
considering the Dawson decision and the 1985 amendments to section 579, the Court held 
that: 

[TRANSLATION) 

The purpose of the 1985 amendment was not to hinder the right of the Attorney General to 
intervene in the context of indictable offence~. but to move forward the moment of I}is 
intervention; it was not to weaken this power of intervention. but to strengthen it and clarify 
it.379 

Consequently, the court held that the power to enter a stay arose as soon as an infomlation 
was laid. 

We agree that section 579 has dUUlged the law in the manner suggested in Hebert v. 
Marx. However, we do not feel that this change is a desirable one. An important 
consideration in the use of the power to permanently discontinue proceedings is 
accountability. TIle Dawson decision and subsequent amendment to the Coile, in our view, 
decrease accountability. 

TIle present Code allows a stay to be entered before a decision has been made to issue 
process. In any case where a justice would have refused to issue process, this power is 
unnecessary. Further, in such a case the accused is denied the benefit of a ;udicial 
determination that there was no case to meet. In all cases the stay can be used to stop a private 
prosecution, thus depriving a private complainant of the right to bring an action. TIlis ,,,ill 
be accomplished by the clerk of the court entering a stay, acting on the instructions of the 
prosecutor. Thus the procedure need not take place publicly, and no explanation for the use 
of the power needs to be given. Particularly where the stay is entered before process is issued, 
the whole procedure neC'J come under no public sr:rutiny. In our view, this is unsatisfactory, 
and steps should be taken 10 increase accountability in the use of the power. 

(iO Recommendations 

38. The Attorney General or the public prosecutor may enter a permanent 
discontinuance in any prosecution, whether it has been commenced by a police officer 
or n private prosecutor. 

378. CrimhUlI Code .• s. 788(1): "Proceedings WIder this Part shall be commenced by laying an information in 
Fonn 2." 

379. [1988} RJ.Q. 2185 (S.C.) at 2191. 
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39. A permanent discontinuance must be entered in open court, after a decision 
has been made to issue process but prior to verdict. 

Commentary 

We believe that the supervisory capacity of the Crown is appropriate, and should be 
maintained. Therefore, we propose that the Attorney General, or the public prosecutor, 
should be entitled to enter a pernlanent discontinuance of any prosecution. As with a stay 
under the Code, the pernlanent discontinuance will be available to the Crown as of right; it 
will be entered on the instructions of the prosecutor. 

We favour the availability of this power not just in public prosecutions, but also in 
privately commenced prosecutions. The Attorney General is responsible for the criminal 
prosecution service as a whole, and, os we have noted earlier, is accountable not Ollila for 
discontinuing prosecutions, but also for aJlowing inlproper prosecutions to proceed. 80 In 
addition, the power to discontinue private prosecutions is further justified as a necessary 
safeguard to ensure that the greater access to the justice system which the Commission has 
proposed in Private Prosecutions381 is not abused. 

We have not required the public prosecutor to provide reasons to the court in seeking 
a pernlanent order of discontinuance. We acknowledge that requiring reasons would enhance 
accountability, and we did consider the possibility. We also considered not pernlitting 
discontinuance until after the accused had appeared in court, to avoid the p<>ssibility of 
proceedings being discontinued if! a way that did not come to public notice.382 We have 
concluded that in the absence of evidence of abuse, neither of these measures is necessary. 
We feel that given the public nature of the act, the potential for political accountability will 
provide adequate protection from abuse. 

TIle public prosecutor is not accountable to the court for the exercise of the discretion 
to permanently discontinue, and the court has no say over whether the permanent 
discontinuance is entered. In that sense, therefore, providing reasons to the court is not 
necessary. This is not to sala that the Attorney General or the public prosecutor will not 
choose to provide reasons. 83 In many cases, it will be advisable and desirable for the 
Attorney General to make a public statement in court concerning the reasons for the 

380. See' 'TIle Attomey General and Crown Prosecutors" and • 'TIle Attorney General and Private Prosecutors" 
above at 15·22. 

381. Supra, note 70. 

382. For example the prosecutor could cause the infornlation to be brought forward and withdrawn in a court where 
it would not ordinarily appear and at an unusual time, say 4:00 p.m. on a Fridlly afternoon. In this way the 
act of ternlination would not come to anyone's attention, and since the accused never appeared in court, the 
prcss in particular would likely never leam that a charge had been laid and then withdrawn, unless some 
disgruntled infonnant attempted to find out what happened and perhaps enlisted !he aid of the prcss. However, 
it would probably be impossible to find it in the court records without the co-operation of the prosecutor. 

383. Note, e.g .. Re Dowson and R., supra, note 71. where the prosecutor read into the record, OIl behalf of the 
Attorney General, the reaSOl~~ for staying that private prosecution. 
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penn anent discontinuance; we have simply chosen not to require by statute that the Attomey 
General do so in every case. TIle Attomey General is accountable to Parliament for the 
exercise of this discretion, and accordingly can be questioned in the House; in the 
circumstances, this political accountability must be sufficient. 

In addition, we feel it is important that the judiciary be independent of the prosecution. 
In recent years there has been an increased involvement of judges in the investigative stages 
of the process, reflected in their responsibilities in relation to the issuance of search warrants 
and electronic-surveiIIance authorizations. However, we are of the view that care must be 
taken to ensure that the distinction between the discretions exercised by the prosecution and 
those exercised by the judiciary does not become blurred. 

Although not requiring reasons, we do propose two things to increase the accountability 
of the Attomey General when peml!Ulently discontinuing a prosecution. First, although 
entering the pennanent discontinuance is essentially an administrative act, we require that 
it be entered in open court. This requirement wiII increase accountability by guar!Ulteeing 
that peml!Ulently discontinuing a prosecution will be a public act. Second, we recommend 
a retul11 to the situation prior to 1985 with regard to the timing of a pennanent discontinuance 
- the power would only be available aftcr a justice has decided to issue process. 

Prosecutorial discretion will not be impaired by a retum to this situation. TIle policy 
arguments in favour of imposing this limitation upon the prosecution's power were noted 
inlhe Dawson case by Mr. Justice Lame,'; 

The power to stay is a necessary one but one which encroaches upon the citizen's 
fundamental and historical right to inform under oath a Justice of the Peace of the commission 
of a crime. Parliament has seen fit to impose upon the justice an obligation to "heal' and 
consider" the allegation lind make a determination. In the absence of a clear and 
unambiguous text taking away the right, it should be protected. This is particularly tnle when 
considering a text of law that is open to an interpretation that favours the exercise of that 
right whilst amply accommodating the policy consideration that supports the power to stay. 
When one adds to these considerations the fact that, apart from the court's control. the only 
one lef1 is that of the legislative branch of government. given a choice. any interpretation of 
the law, which would have the added advantage of better ensllling the Attorney General's 
accotmtability by enhancing the legislative capacity to superintend the exercise of his power, 
should be preferred.384 

Finally, it should be noted that we have not recommended any change with regard to 
how late in the proceedings a peml!Ulent discontinuance may be entered. At present, there 
can be cause for concem on the part of !Ul accused when a stay is entered very late in the 
proceedings with the intention of recommencing new proceedings later. However, if it is 
known that no recommencement is intended, then there is no prejudice to the accused no 
matter how late the stay is entered. Accordingly we propose that a pemlanent discontinuance 
should remain available until verdict. 

384. Dowsoll v.R..supra. nOle 375 a1155. 
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(b) Guidelines for Pennanently Discontinuing a Prosecution 

m OvervieIV 

TI1e Crown may, at present, withdraw or stay charges without having to account to the 
court or the public for the use of those powers. Internal standards used by the public 
prosecutor are not subject to public scrutiny, and therefore one cannot determine whether a 
particular discontinuance, or failure to discontinue, was in accordance with those guidelines, 
or indeed whether the guidelines themselves are appropriate. 

(z'O Recommendation 

40. Prosecutorial guidelines should be published by the Attorney General setting 
out factors to be considered when permanently discontinuing a prosecution. They 
should state, in broad terms, the factors that may be considered in determining whether 
to permanently discontinue proceedings, and the factors that should not be considered. 

Conunentary 

We have already discussed the factors that properly enter into the decision to advise for 
or against laying a charge.385 All of those considerations apply equally to the decision to 
discontinue a proceeding. Indeed, in our proposals, the guidelines are in one sense more 
important to the prosecutor at this later stage. When considering whether charges should be 
laid, prosecutors only have the ability to advise the police. It is only after charges are laid 
that the prosecutors will be able to impose their opinions, by stopping ihe proceedings 
through the use of a pem1anent order of discontinuance. 

We favour broadly worded guidelines, for the Sa111e reasons as with guidelines for 
commencing prosecutions. TI1e publication of guidelines will increase the accountability of 
public officials, educate the public as to the factors relevant to the decision, and assist Crown 
prosecutors in deciding when to use the power to discontinue. 

3. Temporary Discontinuances 

(a) Method and Timing of Temporarily Discontinuing a Prosecution 

A temporary discontinuance can be accomplished at present throegh either withdrawing 
or staying the charges, and then later laying new charges. A stay can be entered as of right 
at any tin1C, and charges can be withdrawn as of right prior to plea. After plea, the pennission 
of the court is required to withdraw charges. 

385. Sec "Guidelines for the lnitiation of Prosecutions" above at 76. 
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In cases where the prosecution does not intend to proceed with charges at a later date 
- a pemlanent discoll'tinuance - a check on the power of the prosecutor is not necessary 
to ensure fairness to the accused. Where, however, the withdrawal is used as a temporary 
discontinuance, the accused may be prejudiced. In those circumstances, it is reasonable to 
have some judicial cCintrol over the power of the prosecutor. 

For example, it has been held to be an abuse of process for the Crown to withdraw a 
charge to avoid an adverse ruling (typically a denial of an adjournment) and then re-Iay the 
charge.386 Withdrawing a charge upon which the Crown had elected to proceed summarily, 
in order to lar an identical new infornllltion and proceed indictably, has also been found to 
be abusive.38 However, it is not always abusive to withdraw charges but then recommence 
proceedings. It is pemlissible for the Crown to lay a new charge, in order to describe more 
accurately the alleged conduct of the accused or to take account of a change in circumstance 
(where the victim of an assault has since died. for example). Similarly there is no abuse if 
the Crown withdraws a charge due to the unexpected absence of a witness and then 
recommences after the witness is found. 388 

The question which arises is the extent of judicial control that should be allowed over 
what is fundamentally a prosecu\orial discretion. In our view, the courts ought not to have 
a general power to detemline whether the prosecutor may temporarily discontinue a 
proceeding, even after the trial or preliminary inquiry has conmlenced. 

Some possibility for judicial control is appropriate. First, one concern is whether the 
process of the courts is being abused by the act of temporarily discontinuing. Further, where 
a proceeding is temporarily discontinued, there is a greater possibility that the accused will 
not receive a trial within a reasonable time. At present there is no control over how late in 
the proceedings a stay may be entered; however, some control does exist with regard to 
withdrawals, since the pernlission of the coul1 is necessary to withdraw charges after plea. 
Although this potential control is advisable, the present situation is unsatisfactory, in that it 
is always open to a prosecutor to choose to stay charges rather than allow the decision to be 
reviewed in an applicatiol) to withdraw. 

TIle limitations for commencing new proceedings must also be considered. At present, 
proceedings which are stayed must be recommenced at the lalest within one ~ear of the entry 
of the stay, or they shall "be deemed nevnr to have been conmlenced."J 9 However, the 
entry of a stay does not provide the Crown with any additional time for recommencement. 
Section 579 of the Criminal Code allows proceedings to be reconmlenced "within one year 

386. Sec, e.g., R. v. Scheller (No. J) (1976), 32 C.C.C. (2d) 273 (Ont. Provo CI); R. V. Hickey (1978), 44 C.C.C. 
(2d) 367 (Onl. Prov, CI); and R. V. Weightlllan (1977), 37 C.C.C. (2d) 303 (Onl. Provo Ct). 

387. Re Parkin alld R. (1986),28 C.C.C. (3d) 252 (Ont. CAl; leave to appeal was refused by the Supreme Court 
of Canada, 23 June 1986. 

388. Rc Ball and R. (1978),44 C.C.C. (2d) 532 (Om. C.A.). Note thallhe withdrawnl in this case was prior 10 plea; 
for n fuller discussion of the issue of the abuse of the power 10 withdraw charges sec Gautier. SlIpra, note 251. 

389. CrillliM/ Code, s. 579. 
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after the entry of the stay of proceedings, or before the expiration of the time within which 
the proceedings could have been commenced, whichever is the earlier" . Thus, for example, 
in the case of a summary-conviction offence, proceedings must normally be commenced 
within six months. If proceedings are commenced but stayed, the original six-month limit 
will apply to commencement of any new proceedings for that offence.390 

In our view, this approach is appropriate. There are many legitimate reasons for which 
the Crown may wish to delay proceedings, and so the Crown must have the right to 
temporarily discontinue proceedings; however, this right should not be at the expense of the 
accused's right to have the trial take place expeditiously. Therefore the power to temporarily 
discontinue proceedings must take into account the accused's right to a trial within a 
reasonable time. 

(ii) Recommendations 

41. The Attorney General or the public prosecutor may enter a temporary 
discontinua.nce in any prosecution of which they have carriage, whether it has been 
commenced by a police officer or a private prosecutor. 

42. A temporary discontinuance must be entered in open court, after a decision 
has been made to issue process but prior to the close of the Crown's case. The Attorney 
General or the public prosecutor must indicate to the court the reasons for entering 
the temporary discontinuance. 

43. When a tempOl'ary discontinuance is entered, the limitation period for 
commlmcing later proceedings shall be governed in accordance with the 
recommendations in the forthcoming Working Paper Trial Withill A Reasollable Time. 

Conmlentary 

As with the present stay, we have chosen to make the temporary discontinuance 
available as of right to the prosecutor. The prosecutor will be able to enter a temporary 
discontinuance in any prosecution. In the case of privately commenced prosecutions, 
however, the prosecutor will first have been required to have taken over control of the 
prosecution, as Recommendation 17 (and the law at present) allow; we see no value in 
allowing the public prosecutor to interfere in a private prosecution in this matmer without 
taking it over. 

Although the temporary discontinuance will be available as of right to the Crown, 
nonetheless there will also be stricter controls over the use of the power than at present. As 
with a pemlanent discontinuance, the temporary discontinuance must be entered in open 

390. Whether a stay has an effect on the accused's right to a trial within a reasonable time, under s. l1(b) of the 
Charter, has yet to be determined. lnRe Burrows and R. (1983),6 C.C.C. (3d) 54 (Man. C.A.) this issue arose, 
but on the facts of the case (the new charges were laid on the same day that the stay was entered, which was 
within six months of the date of the offence), the court held that the total time taken was reasonable. 
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court; this requirement will assist in making the Attorney General and the public prosecutor 
accountable for the use of the power. Again as with penn anent discontinuances, the 
temporary discootinuance cannot be entered until a justice has decided to issue process. We 
have explained the reason for attaching this restriction to pernlanent discontinuances. Since 
temporary discontinuances can become pennanent (when new proceedings are not 
commenced within the time limit), the same restrictioo must be attached to them as well. 

Unlike penn anent discootinuances, temporary discontinuances will not be available to 
.the Crown throughout the entire trial. It has been recognized in the Charter that an accused 
has a right to a trial within a reasonable time. That interest, however, is not simply in having 
the trial commence, but in having it proceed to a final resolution. 

Cases in which a prosecutorial stay is entered very late in the proceedings interfere with 
that interest in having a charge resolved. It seems unfair, for example, that a prosecutor who 
is unhappy with a judge's charge to the jury should be able at that point to stay the 
proceedings and begin again. Therefore we propose that at a certain point in a trial, the Crown 
should no longer be able to temporarily discontinue proceedings. 

We feel that the natural cut-off point is the close of the Crown's case. At present, the 
Crown is required at this point to consider whether all the evidence necessary to establish 
the gUilt of the accused has in fact been adduced. If a witness has been unavailable, or for 
some other reason the prosecutor feels that not all necessary evidence has been available, 
then the case should not be closed. If the prosecutor decides that all necessary evidence has 
been presented, then the case will be closed. By not making temporary discontinuances 
available after this point, we are only depriving the Crown of a second chance to consider 
the adequacy of its case. 

Further, although the temporary discontinuance is available as of right, this does not 
mean that there is no opportunity fDr judicial supervision of the use of the power. In fact, 
due to the time-limitation provisions in Recommendation 43, and the right of an accused to 
apply for a termination order, it will be possible for an accused to have the court determine 
whether the entering of the temporary discontinuance was so prejudicial that 
recommencement should not be allowed. It is for this reason that we have required the Crown 
to present its reasons for entering a temporary discontinuance. 

We have recommended that the limitations for commencement of new proceedings 
should be governed by our forthcoming Working Paper Trial With in A Reasonable Time. In 
that paper we will make recommendations concerning limitation periods in. general, as well 
as specifically dealing with commencement of new proceedings after a temporary 
discontinuance. 

In Trial Within a Reasonable fline, we will recommend limitation periods based on the 
seriousness of the offence charged, and other factors: for example, the limitation period for 
the commencement of trial will be longer if the accused has elected to have a preliminary 
inquiry. Under the recommendation to be made in Trial Wit/lI;z A Reasoluzble Tline, the 
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proposed limitation periods are presumptive; in particular circumstances, a sh0l1er period 
might be found unreasonable, or a longer one reasonable. 

One of the intentions behind our time limit proposals is to prevent the Attomey 
General's right to temporarily discontinue proceedings from automatically overriding the 
right of an accused to a trial within a reasonable time. Although a temporary discontinuance 
may be a factor justifying an extension of the limitation period, it will not guarantee such 
an extension. Further, a sec0l1dary benefit of the provisions will be to provide, in effect, an 
opportunity for judicial supervision of the prosecutor's decision to temporarily discontinue 
proceedings. 

If the permission of the court were to be required before entering a temporary 
discontinuance, one of the factors to be considered would certainly be whether the accused 
was still likely to receive a trial within a reasonable time. Because of the limitations in Trial 
Within A Reasonable Tbne, however, one of two things will occur. First, the Crown might 
commence the new trial within the time limit for commenci.,1g the earlier proceedings; in 
this event, at least with regard to having a prompt trial, the accused will not have been 
prejudiced by the temporary discontinuance (though as in all cases, the accused can still 
argue that the presumptive linlit is inappropriate in the particular case). Secondly, the Crown 
might not commence within that original tinle limit, but instead might apply to the court for 
an extension; in this case, it will be open to the court to refuse the extension, and so a 
protection for the rights of the accused exists. In either case, therefore, the court has the 
opportunity to detemline that the accused has not been prejudiced by the temporary 
discontinuance. 

The other reason a court might wish to supervise the Crown's use of a temporary 
discontinuance is to determine that no abuse of process takes place. In this event, however, 
the accused can be adequately protected without a specific power to review the entering of 
the temporary discontinuance. In a future Worr.ing Paper the Commission will recommend 
the creation of a "termination order" , to be issued by the court on its own motion or that of 
the accused.391 The termination order will be available whenever commencement or 
recommencement of proceedings would either be irreparably prejudicial to the ability of the 
accused to make full answer and defence, or would amount to an abuse of the court's process. 
111is power, though it requires the accused to take the initiative, provides another opportunity 
for judicial review of whether the temporary discontinuance has prejudiced the accused. 

It is because of these opportunities for supervision that we require the prosecutor to 
provide reasons when entering the temporary discontinuance. At a later stage, the court may 
be reviewing whether it is appropriate to let new proceedings be commenced. At that stage, 
it will be important to know why the temporary discontinuance was entered. 111ere is a great 
difference between a witness having been unavailable because he or she was hospitalized, 
and because no one had served a subpoena on that witness. We require that the reasons be 
provided at the time of entering the discontinuance, rather than at the stage of any later 
review, in order to avoid the possibility of after-the-fact rationalization. 

391. We expect to recommend this order in our forthcoming Working Paper Remedies in Criminal Proceedings. 
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(b) Commencement of New Proceedings 

At present. the entry of a stay acts to vacate any recognizance relating to the 
proceedings.J92 Section 579 of the Code indicates that proceedings may be reconmlenced 
• 1 without laying a new infomlation or preferring a new indictment'· . 

However, it is also open to the Crown at present to conmlence new proceedings by 
laying a new charge. This charge can be, but need not be, identical to the previous one, and 
can be sworn by a different inforl11ant.J9J 

(iO Recommendations 

44. A discontinuance vacates any appearance notice or undertaking made in 
respect of the proceedings which are discontinued. Iflater proceedings are commence~ 
following a temporary discontinuance, arrangements to compel the appearance of the 
accused should be made in accordance with the recommendations in the Working 
Paper COII/pelling Appearallce, I"terim Release alld Pre-trilll Detelltioll. 

45. If proceedings are temporarily discontinued, later proceedings may be 
commenced either on a new charge document or on the original charge document. 

Commentary 

It is perhaps unnecessary to point out that, in the case of a pemlanent discontinuance, 
the accused should no longer be subject to any restraints on liberiy that were imposed in 
connection with the charge that is now concluded. In keeping with our commitment to use 
restraint in the criminal law. we have concluded that the same should be true when 
proceedings are temporarily suspended: the accused should not be required to comply with 
the terms of the document compelling appearance. TIle Commission's recommendations in 
Compelling AppearanceJ94 contain proposals to arrange for attendance again should new 
proceedings be commenced. 

Recommendation 45 reflects the concept thllt the temporary order of discontinuance 
docs not end the proceedings. Any new proceedings will of course have to strui again from 
the beginning, but nonetheless they are new proceedings on the same or a related charge. 
TIlerefore there is no need for a new charge document, although one muy be used if it is 
administratively convenient to do so. 

392. Crill/lillli Code, s. 579. 

393. R. ''1. Judge o/the Provincial Court, Exparte McLeod, supra, note 364. 

394. LRC, Compelling Appearance, Interim Release and Pre-Trilll Detention, Working Paper 57 (Ottawa: The 
Commission,1988). 
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CHAPTER THREE 

Summary of Recommendations 

1. To ensure the independence of the prosecution service from partisan political 
influences, and reduce potential conflicts of interest within the Office of the Attorney 
General, a new office should be created, entitled the Director of Public Prosecutions. 
The Director should be in charge of the Crown Prosecution Service, and should report 
directly to the Attorney General. 

2. The Director of Public Prosecutions should not be a civil-service appointment. 
The Director should be appointed by the Governor in Council, and chosen from 
candidates recommended by an independent committee. 

3. The Dir'ector should be appointed for a term often years, and should be eligible 
to be reappointed for one ful'ther tel·m. 

4. The Director should bc removable before the expiry of a term. The grounds 
for possible removal should be misbehaviour, physical or mental incapacity, 
incompetence, conflict of interest, and refusal to follow formal written directives of the 
Attorney General. 

5. The Dil-ector should only be removable by a vote of the House of Commons, 
on the motion of the Attol'ney General, following a hearing before a Par'liamentary 
committee. 

6. The Director should be paid the same salary and receive the same pension 
benefits as ajudge of the Federal Court of Canada. 

7. The Attorney General should have the power to issue general guidelines, and 
specific dir'ectives concerning individual cases, to the Director. Any such guidelines or' 
directives must bc in writing, and must be published in the Gazelle and made public in 
Parliament. If it is necessary in the interests of justice, the Attorney General may 
postpone making public a directive in an individual case until the case concerned has 
been disposed of. 

8. The Director should have the power to issue general guidelines, and specific 
directives concerning individual caseis, to Crown prosecutors. Any general guidelines 
must be in writing, and must be published in an annual report by the Director to 
Parliament. 
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9. The Director should have all of the criminal-law-related powers of the 
Attorney General, including any powers given to the Attorney General personally. The 
Attorney General should also r'etain these powers. 

10. The budget for the Office of the Director of Public Prosecutions should be 
included as a line item within the budget of the Attorney General. Control over the 
funds allocated to the office should rest with the Director, not with the Attorney 
General. 

11. Ministerinlr'esponsibility for the police should not be the responsibility of the 
Attorney General. Policing should continue to be the responsibility of a separate 
minister. 

12. The Department of the Solicitor' General should be renamed the Department 
of Police and Corrections. 

13. Section 2 of the present Crimil/al Coda, which defines the Attorney GenCl'al 
as including the Solicitor Gener'al, should be amended to delete reference to the 
Solicitor General, and reference to the Minister of Police and Corrections should not 
be added. 

14. The Attorney General and the public prosecutor should have the power to 
require the police to make further inquiries once a prosecution has been launched to 
assist in the proper' presentation of the prosecution's case .~nd discovery of evidence 
tending to establi..,h the guilt or innocence of the accused. 

15. All pUblic. prosecutions should be conducted by a lawyer responsible to, and 
under the supervision IOf, the Attorney Gener'al. 

16. The personal. consent of the Attorney General should riot be required prior 
to the pr'osecution of any crime. 

17. The Attor'ney General and the public prosecutor should continue to have the 
power to take over any private prosecution. 

18. Police officers should continue to have the ultimate right and duty to 
determine the form and content of charges to be laid in any particular case according 
to their best judgment and subject to the Crown's right to terminate the prosecution. 

19. Before laying a charge before a justice of the peace, the police officer shall 
obtain theadviee of the public pr'osecutorconccrningthe facial attdsubstantive validity 
of the charge docuOlent, and concerning the appropriateness of laying charges. 
Legislation setting out the duties of the public prosecutor should be amended, if 
required, to state this duty explicitly. 

20. When seeking the advice of the public prosecutor, the police officer shall 
advise the prosecutor of all the evidence in SUppOl't of the charge and all the 
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circumstances of the offence, and the prosecutor shall where appropriate advise the 
police officer either thnt the evidence is not sufficient to support a conviction for the 
charge, or that a different charge or no charge would be more appropriate in all the 
circum.!itances. 

21. Where it is impl'acticable to have the charge examined by the public 
prosecutor, or if the public prosecutol' advises against proceeding with the charge, the 
peace officer nevertheless may lay the charge before a justice of the peace, In such 
cases, the peace officer must pl'ovide reasons to thejustice of the peace explaining why 
it was impracticable to have the charge examined, or if applicable, must disclose that 
the public pl'osecutor has advised against the laying of the charge. 

22. Prosecutol'ial guidelines should be published by the Attorney General dealing 
with the initiation of criminal proceedings. These guidelines should state, itl broad 
terms, the factors that should and should not be considered in advising whethel' to 
initiate proceedings. 

23. The factors stated in the guidelines should include: (1) whether the public 
pl'osecutor believes ther'e is evidence whereby a I'easonablejury properly instructed 
could convict the suspect; and if so, (2) whether the prosecution would have a 
reasonable chance of resulting in a conviction, The prosecutor should also take into 
account: (3) whether considerations of public policy make a prosecution desirable 
despite a low likelihood of conviction; (4) whether considel'atiolW of humanity or public 
policy stand in the way of proceeding despite a reasonable chance of conviction; and 
(5) whether the resources exist to justify bringing a charge. 

24. Where there is a choice of trial forum following an election by an accused, 
the choice should remain that of the public prosecutor. 

25. When the cl'ime charged is punishable by more than two years imprisonment, 
the Attorney General Illay pel'sonally I'equire, notwithstanding any election by the 
accused, that the accused be tried by a court composed of a judgJ and jury. When a 
trial by jury is required under' this section, a preliminary hearing will be held unless 
one has been held pl'ior to the direction of the Attorney General. 

26. The exceptions in section 469 of the Crimillal Co(le, placing certain offences 
within the absolutejurisdiction ofa superior court of criminal jurisdiction, and section 
473 of the Crimil/al Code, giving an accused the right to waive the jury for those 
offences, should be repealed. 

27. The power of the Attorney General to prefer a charge should be I'etained, 

28. Ajudge may make a terminntion order stopping the proceedings, ifit is shown 
thnt the preferment of the chlU'ge constitutes an abuse of process, 

29, The Attorney General personally may prefer a charge notwithstanding that 
the accused has not had a pl'eliminary hearing, The court in which the charge is 
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preferr'ed may adjourn the proceedings until the accused has been given full Ul1d fair 
disclosure of the prosecution case, including, when so ordered. sigrted witness 
statements, 

30, The Attorney General shall provide the accused against whom a direct charge 
has been preferred reasons for the preferment. 

31, Guidelincs should be established by and published for the usc of the Attorney 
General in deciding whether to prefer a charge when no preliminary hearing has been 
held, The guidelincs should indicate that preferment is an exceptional procedure to be 
used only irt rare and extraordirtary circumstanccs, and that the Attorney General may 
consider, among others, the following factors: 

(a) the fear that the sccudty of the pl'osecution's witnesses 01' of other persons involved 
in the prosecution isjeopar'dized; 

(b) the need to try the char'gc as soon as possible in order to preserve the Crown's case: 

(c) the need to avoid a Illultiplieity of proceedings: and 

(d) the need to llvoid unconscionable delay or unduly prolonged proceedings that 
clmnot otherwise be Ilvoided, 

32. When a preliminal'y hear'ing has been held, and the accused discharged, no 
charge may be preferred without the consent of ajudge of the intended trial court. The 
judge shall cOnJl!nt only if satisfied (following submissions from the parties) that the 
judge at the preliminary hearing upplied an erroneous legal principle, or that the 
accused committed a fraud on the administrution of justice, which l'csulted in the 
dischurge of the uccused. . 

33. When an accused has been discharged upon the completion of a preliminary 
hearing and frcsh evidence is subsequently discovered, an application may be made to 
thejudge who prcsided ut the prelirninar'y hearing, or if that judge is unavailable, to 
another judge of that court, to reopen the preliminary hearing. Thejudge may order 
that the pJ'eliminary hearing be re-opened if it is shown that: 

(a) the application wns brought within a reasonable time after the dischllrge; 

(b) the evidence could not have been adduced by due diligence at the preliminary 
hear'ing; 

(c) the evidence bears upon n decisive issue, or potentially decisive issue; 

(d) the evidence is reusonubly cupable of belief; and 

(c) the evidence is such that taken with the other evidence adduced at the preliminary 
hearing it coul.d reusonllbly be expected to have affected the result. 

34. The Attorney Genet'al's statutory power to stay proceedings and 
commort-Iaw power to withdraw chargcs should be abolished, Those powers should be 
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replaced by a statutol'y powel' to discontinue proceedings, by entering eithel' a 
temporary or pel'manent discontinuance. 

35. A permanent discontinuance bars any furthel' proceedings against the 
accused on the same charge or 1'01' substantially the same crime that is the subject of 
the order. 

36. A temporary discontinuance stops the immediate prosecution of charges 
against the accused, but allows a later pl'osecution on the same charge or for 
substantially the same crime that is the subject of the order, within an appropriate 
limitation pel'iod. 

37. (1) A discontinuance must state whether it is pel'manent or temporm')'. 

(2) If new proceedings m'e not commenced following a tempOl'at'y discontinuance 
within the appropriate limitation period, the temporary discontinuance shall become 
a permanent discontinuance. 

38. The Attol'ney Genel'lll 01' the public prosecutor may enter a permanent 
discon~;nuance in any prosecution, whether it has been commenced by a police officer 
or a private prosecutol" 

39. A permanent discontinuance must be entel'ed in open court, aftel' a decision 
has been made to issue process but pl'iOl' to vel'dict 

40. Prosecutol'inl guidelines should be published by the Attorney General setting 
out factors to be considered when pel'manently discontinuing a prosecution. They 
should state, in broad terms, the factOl's that may be considered in detel'mining whethl!I' 
to pCl'manently discontinue pl'oceedings. and the factors that should not be considered. 

41. The Attorney General 01' the public prosecutol' may enter a temporary 
discontinuance in any prosecution of which they have carriage, whether it has been 
commenced by a police officel' or a pl'ivate prosecutor. 

42. A ternpOl'at'" discontinuance must be entel'cd in open court, after a decision 
has been made to issul! pl'ocess but pl'iOl' to the close of the Crown's case. The Atto1'l1ey 
Gene['al Ot' the public pl'osecutol' must indicate to the court the I'easons for entering 
the tempo['al'y discontinuance. 

43. When It temporary discontinuance is entered, the limitation pel'iod for 
commencing later proceedings shall be govel'nt:d in accordance with the 
recommendations in the forthcoming WOl'long Paper Trial Withill A Reasollable Time. 

44. A discontinuance vacates any appearance notice or undertaking made in 
respect of the proceedings which are discontinued. lflater proceedings are commenced 
following a tempomry discontinuance, arrangements to compel the appearance of the 
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accused should be made in accordance with the recommendations in the Working 
Paper Compel/big Appearance, I"Ierim Release and Pre-trial DetelltiOIl. 

45. If proceedings are temporal'ily discontinued, later proceedings may be 
commenced either on a n~w charge document or on the original charge document. 
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APPENDIX A 

Institutional Arrangements in Great Britain 

1. England and Wales 

The Attorney General is the law officer responsible for initiating and terminating 
prosecutions. As noted in the historical sketch, the Attorney General acted on behalf of the 
Crown, and could initiate proceedings either by laying an infonnation in front of a justice, 
or through the use of an ex officio infonnation. Prosecutions can be stopped by the Attorney 
General's use of tha nolle prosequi power. 

In addition to those duties discussed above, the Attorney General may choose to appear 
personally in very important prosecutions. There are also numerous offences that cannot be 
prosecuted without the Attol11cy General's consent. The Attorney General is not a member 
of the Cabinet. There is a convention that decisions made as to the initiation, or termination, 
of criminal proceedings are not subject to the usual rules of collective government 
responsibility, and must be made in the public interest without regard to the political 
consequences, whether to the Attorney General personally, orto the governing party. Advice 
can be sought from other members of the govel11ment, but these decisions are those of the 
Attorney General alone. 1 

The Solicitor General acts as the deputy to the Attorney General, performing the same 
functions when the Attomey General is unavailable, and providing other assistance. The 
Solicitor General is also an impol1ant source of legal advice to the House of Commons. Like 
the Attol11ey General, the Solicitor General is not a member of the Cabinet, but does hold <l 

seat in Parlian1ent.2 

111e Lord Chancellor is a member of Cabinet, and is a member of the bar. 111e Lord 
Chancellor is ex officio the Speaker of the House of Lords. 111e primary responsibilities of 
the post are related to the administration of the courts, and for supervision of t.he conduct ci 
magistrates and circuit jtldges. 11lC Lord Chancellor recommends to the Queen who should 

1. f/alsbury's Laws, 41h ed., vol. 8 (London: Butterworths, 1974, at 789-794, paras. 1274-1282; Lord Hailsham, 
"Notes for a Lecture on the Law Officers and the Lord Chancellor" (1979) 17 Alta. L.R. 133 at 135-137; J.Ll.J. 
Edwards, Millisterial Responsibility/or Natio/lal Security (Ottawa: Supply and Services Canada, 1980) at 41; 
J.LIJ. Edwards, 11,e Law Officers oltlle Crown (l.ondon: Sweet & Maxwell, 1964) at 222-224. 

2. Millisterial RespolISibility lor National Security, supra, note 1 at 21-23 and 35; Hailsham,supra, note 1 at 137. 
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be appointed to the High Court. TIle post also carries with it membership in the Judicial 
Committee of the Privy CounciL3 

TIle Home Secretary for England and Wales has general powers of supervisIon for 
police, coroners, fire investigations, remand centres, probation, Borstal institutions and 
prisons. The Home Secretary is also responsible for administering legal aid, and the 
organization of magistrate's courts. Petitions for the exercise of royal prerogatives for mercy 
come to this office.4 

111e Director of Public Prosecutions institutes, and prosecutes, some serious criminal 
offences. The Director is under the slJpervision of the Attomey General, whom the Director 
must advise before taking action in particularly important prosecutions. The Director must 
be a senior member of the bar, with at least ten years' standing.s 

2. Scotland 

ScothU1d's Lord Advocate perfomls m any of the same functiolls as the Attomey General 
elsewhere.6 TIle Scottish Solicitor General acts as his or her deputy, and perfomls the 
functions of the office whcllthe Lord Advocate is unable to act. As well, the Lord Advocate 
can delegate specific duties to the Solicitor General. Many Solicitors General have later 
become Lords Advocate.7 

111e Crown agent heads the professional prosecution staff in Scotland. The office of the 
Crown agent generates directives to assist the procurators fiscal, who represent the Lord 
Advocate before the Sheriff Courts. The office is staffed by professional prosecutors, known 
as advocates depute. It is these officials who review reports from the procurators fiscal to 
detemline what charges should be initiated, and whethzr to proceed summarily or by 
indictment. In Scotland the accused has no right to a trial by jury, and it is the advocate 
depute who make~ the detemlination of whether a jury will try the case. III unusually 
impo/iant or difficult cases, the Lord Advocate or the Solicitor General may become 
involved.8 

TIle Scottish procurator fiscal retains conmlOn-law responsibility for investigating 
crime, and a statutory du(y to instruct the Chief Constable to investigate offences. It is 
important to note that the office is independent of the police. The procurator fiscal is usually 
present at post-mortem exanlinalions, and often attends the scene of serious crimes to 

3. HaLsbury's Laws, supra, note 1 31722-734, paras. 1171-186; Hailsham, supra, note 1 at 133 and 139. 

4. HaLsbury's Laws. supra. note I, at 772-776, paras. 1243·1247. 

5. Ibid., at 796, para. 1289; l..aw Officers, supra. note 1 at 10 and 362. 

6. J'Jalsbury's Laws, sllpra, note 1. at 789. para. 1274. 

7. J"LlJ. Edwards. The Attorney General. Politics. and tire PubUc Interest (London: Sweet & Maxwell. 1984) ot 
2.%·287. 

8. Ihid. at 294·297. 
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oversee the collection of evidence. In most minor crimes the procurator fiscal plays no role 
in the investigation. TIlC Philips Royal Commission on Criminal Procedure9 concluded that, 
despite a requirement that the procurator fiscal approve cases for prosecution, in practice 
this was largely a fomlal function, and very few cases brought for their approval did not go 
ahead. The Philips Commission also concluded that, in practice, the line between 
investigative and prosecutorial functions was not clearly drawn. 

9. Royal Commission on Criminal Procedure. Report. Cmnd 8092 (London: HMSO. 1981) at 135. 
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APPENDIXB 

Distribution of Powers of federal and provincial Ministers of Justice, 
Attorneys General and Solicitors General 

This chart only sets out divisions of responsibility established by statute. Some provinces have, on an administrative basis, assigned 
responsibilities to a particular law officer - in Quebec, for example, the Minister of Justice is responsible for Charter scrutiny - but those 
assignments are not noted here. In Nova Scotia, Ontario, Manitoba, Alberta, and British Columbia, the title "Minister of Justice" is not used; in 
Prince Edward Island the minister is called the "Minister of Justice and Attorney General". 

Abbreviations 

MJ Minister of Justice 
AG Attorney General 
SG Solicitor General 
MPS Minister of Public Security 
X Notno~-u 

Fed. Nfld. N.S. P.E.I. N.B. Que. Ont Man. Sask. Alta. B.C. 

Pre-screening charges X X X X X AG X X X X X 

Prosecutions AG AG AG X X AG AG AG AG AG AG 

Other litigation AG AG AG X X AG AG AG AG AG AG 

Legal advice to 
government AG MJ AG X X MJ AG AG MJ AG AG 
Legal advice to 
Governor General! 
Lieutenant-Governor MJ MJ AG X X MJ AG AG AG AG AG 

Legal policy MJ MJ AG X X MJ AG AG MJ AG AG 

Charter/Bill of 
Rights scrutiny MJ X X X X X X X X X X 

Court administration MJ MJ AG X X MJ AG AG MJ AG AG 

Policing/corrections SG MJ SG X X MPS SG AG AG SG SG 



.... 
tv 
Ul 

CIVIL LAW 
SECfOR 

• Legislative 
Programming 
Branch 

Legislation 
Section 

Legislative 
Editing Office 

• Civil Litigation and 
Real Propeny Law 
(Quebec) Section 

• Montreal Regional 
Office 

• National Program 
for the Integration 
of the Two Official 
Languages in the 
Administration of 
Justice 

March 31, 1989 

APPENDIXC 
Organizational Structure of the Department of Justice 

MlNISTER OF JUSTICE AND 

UTIGA TION REGIONAL 
SECfOR OFFICES 

I I 
• Civil Litigation 

Branch 

Admiralty and 
Maritime Law 
Section 

• CriminalLaw 
Branch 

• Tax Law Branch 

• General CoWlSel 
Group 

• Halifax 

• Toronto 

• Winnipeg 

• Saskatoon 

• Edmonton 

• Vancouver 

• Whitehorse 

• Yellowknife 

ATIORNEY GENERAL 

DEPUTY MINISTER OF JUSTICE AND 
DEPUTY ATIORNEYGENERAL 

PUBllCLAW 
SECTOR 

• Constitutional and 
International Law 
Sectivn 

• Advisory and 
Administrative 
Lat" Section 

• Privy Council 
Office Section 
(Justice) 

• Federal-Provincial 
Relations Office 

• Human Rights 
Law Section 

• Judicial Affairs 
Unit 

• Native Law 
Section 

• Statute Revision 
Commission 

1 
DEPA.~TMENTALLEGAL 

SERVICES SECfOR 

• Commercial and Propeny Law 
Branch 

• Information Law Branch 

• Finance Law Branch 

POllCY, PROGRAMS AND 
RESEARCH SECTOR 

• Criminal and Family Law 
Policy Directorate 

• Criminal Law Review Project 

• Compliance and Regulatory 
Remedies Project 

• Programs and Policy 
Directorate 

• Research and Development 
Directorate 

CORPORATE 
MANAGEMENT 

SECTOR 

• Personnel 
Administration 
Directorate 

• Administrative Policies 
and Services 
Directorate 

• Financial Management, 
Planning and 
Informatics Directorate 

• Bureau of Review 

• CommWlications and 
Public Affairs 
Directorate 

• Liaison and 
Federal-Provincial 
Relations Unit 

• Co!pOI1lte Services 
Directorate 

Source:Depanment of Justice, Annual Report 1988-1989 
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APPENDIXD 
Comparison Chart of Director of Public Prosecutions Arrangements in Other Countries* 

Appointed by 

Tenn 

Grounds for removal 

Removal by 

Salary 

Pension 

Degree of independence 

Statutory 

Required to publish 

Budget 

ENGLAND 

Attorney General 

until retirement age** 

violation oflaw or normal 
rules of conduct, 
inefficiency** 

rules governing civil 
servants** 

set by Attorney General 
and Treasury 

individual arrangement 
with Treasury** 

under superintendence of 
Attorney General 

yes 

annual report of general 
guidelines 

Director appoints staff, 
Treasury approves 
numbers 

IRELAND 

Goverrunent on committee 
recommendation 

fixed by Prime Minister 

after a report on health or 
conduct 

Dill, on report by Chief 
Justice, Attorney General, 
High Court Judge 

set by Prime Minister and 
Minister for Public Service 

same as salary 

indepeI:'dent 

civil servant 

n/s*** 

Prime Minister appoints 
staff, Minister for Public 
Service governs 

vrcroRIA 
Governor in Council 

to age 65 

none established** 

Governor in Council, 
affrrrned by Parliament 

same as Supreme Court 
Judges 

same as Supreme Court 
Judges 

independent 

not civil servant 

general guidelines 

Director appoints staff, 
controls budget** 

... New Zealand has been omitted from the chart because it does not have a fonnal Director of Public Proseanions. 
** Infonnation provided by private communication. 

*** Not in statute. 

AUSTRALIA 

Governor General 

set term, up to 7 years 

possible for misbehaviour, 
physical, mental incapacity: 
necessary if bankruptcy, 
unauthorized absence, 
outside employment, 
non-disclosure of interests 

Governor General 

set by Remuneration Tribunal 

Civil Service pension or 
other plan with Minister of 
Finance approval** 

subject to direction by 
Attorney General in writing 

yes 

directions from Attomey 
General 

Public Service appointments, 
Director has power of a 
Permanent Head 




