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Criminal and Juvenile Justice 

Women compose a small portion of the offender populationi in 1987, women Overview 
constituted 5% of offenders in the Commonwealth (Department of Correction, 1987). 
Because they account for a small and comparatively nonviolent percentage of those 
incarcerated, women have traditionally been the ·silent minority" within the penal world. 
In the past several years, however, that status has begun to change. Nationwidestatistics 
on arrest show that the rate of women's involvement in crime is growing faster than the 
rate for men, and the proportion of women involved in criminal offenses is greater than 
ever (Tjaden and Tjaden, 1981). The rise in women's criminal activity has sparked 
interest on the part of both public officials and social scientists, and the unique problems 
that female offenders face have begun to be addressed. 

Social scientists srudying the treatment of female offenders by the judiciary are 
divided over the nature of that treatment. Some researchers assert that women are treated 
-chivalrously" by the legal system. They point to studies indicating that women are held 
in'custody less often than men, receive fewer convictions, and are given lighter 
sentences. Other researchers hold that women are at a disadvantage in the legal system. 
They are critical of the studies done on the relationship between gender and judicial 
outcome in cases involving adult offenders and point to more recent studies suggesting 
that much of the difference in treatment between men and women is related more to the 
prior record of the defendant and the type of crime committed than to gender. These 
researchers also note that it is only women who engage in traditionally feminine offenses 
such as prJperty crimes who benefit from "chivalry" and that women who step out of 
the stereotypic role to commit more violent, personal offenses are actually treated more 
harshly than men (Chesney-Lind, 1978). 

Despite the differences of opinion on how female offenders are treated by the 
judiciary, there is general agreement that women in prison are at a definite disadvantage 
to men. Nationally, women have less access to resources within the penal system than 
do men. Because there are so few correctional institutions for women, women are often 
remote from family, friends, and community resources (Rafter, 1985). Yet both nationally 
and statewide, women have a great need fat' support services. According to a November 
1988 report by the state Advisory Group on Fe..rnale Offenders, most of the women at 
the Massachusetts Correctional Institution (MCI) at Framingham are mothers with 
substance abuse problems. Many of them have used intravenous drugs and have 
histories of physical and sexual abuse. The majority of the female offenders have been 
incarcerated for nonviolent crimes, and they are in for relatively short sentences. Often 
they pass through the penal system without receiving the support services they greatly 
need. 

In keeping with the recent recognition of the importance of studying female 
offenders as they move through all phases of the judicial system, the Gender Bias Study 
Committee (theCorrunittee) decided to examine the treatment offemale offenders within 
both the courts and penal institutions. We were specifically interested in the treatmerlt 
of women in such areas as bail, sentencing, and probation, and in comparing their 
treatment to that received by men in similar circumstances. In addition, we examined 
the status of women at theAwaitingTrial Unit (ATU) at MCr-Framingham tosee if women 
have the same access to resources as incarcerated men.1 

TheCommitree also investigated the treatment of girls and boys brought into the 
courts. Female juvenile offenders face many of the same problems that confront female 
adult offenders: many of them have histories of physical and sexual abuse; many have 
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substance abuse problems; and many must deal with the hardships of teenage 
pregnancy. The manner in which juvenile offendcrs arc treated by the courts and by the 
social service agcncies that work in conjunct.ion with the courts is an area of intense 
interest to those concerned with addressing the needs of children, as demonstrated by 
the comprehensive work of the Commission on the. Unmet Legal Needs of Children. In 
Massachusetts, juvenile delinquents are serviced by the Department of Youth Services 
(DYS), while youths who have committed status offenses are referred to the Department 
of Social Services (DSS). Our Committee examined how courts and social service 
agencies respond to the needs of children under their jurisdiction, concentrating on the 
ways in which boys and girls are differentially affected by the juvenile justice system. We 
examined the types of programs offered by DYS and DSS, the availability of the programs 
to boys and to girls, and the courts' placement of children in these programs. Just as adult 
offenders deserve fair and impartial treatment, the courts must ensure the fair treatment 
of juveniles in their care. 

Juvenile Offenders 
The treatment of juvenile offenders in Massachusetts has changed dramatically in 

the last fifteen years. In 1973, the state passed a Children in Need of Services (CHINS) 
statute that completely revamped the manner in which juvenile offenders are serviced 
through the courts. The distinction between children charged with status offenses and 
!.hose found delinquent was emphasized, and the commingling of the two sets of 
offenders was prohibited. From 1973 on, status offenders were to be serviced by the 
Department of Social Services (DS5), delinquent offenders by the Department of Youth 
Services (DYS). 

This is the ideal scenario for the treatment of juvenile offenders. In practice, 
however, the lines between DSS and DYS are not impermeable, and factors other than 
!.he nature of the offense influence the placement of offenders. Primary among these are 
the availability of programs offered by DSS and DYS and the attitudes held by those 
involved in the servicing of juveniles toward female and male offenders. 

The manner in which juvenile offenders are handled by the courts and by DSS 
and DYS is an area of intense interest to those concerned with addressing the needs of 
children. A recent report released by the Govemor's/Massachusetts Bar Association's 
Commission on the Vnmer Legal Needs of Children comprehensively deals with many 
of the issues facing juvenile offenders. While our Comminee recognizes the many 
problems dealt with in that report, we concentrated on examining the ways in which boys 
and girls are differentially affected by the system, particularly in terms of placement in 
DSS and DYS programs. Examining the issues through a variety of research tools, the 
Committee found that: 

1. There are more female adolescents referred to the Department of Social Services for 
CHINS in the 14- to 18-year old age group than males. There are, however, more 
male-oriented programs available through DSS, thus disproportionately affecting 
services to female adolescents and creating a disparity of treatment based on gender. 

2. Female juveniles represent a majority of the commitments to the Department of 
Youth Services on contempt proceedings in CHINS cases for disobeying a court 
order. Since the statutory mandate on CHINS cases prohibits placement, commit­
ment, or commingling with DYS clients in DYS programs, DYS detention or 
commitment on contempt appears to be in conflict with the statute~ 

3. A majority of the girls both detained and committed to the Department of Youth 
Services have had previous involvement with. DSSj only a small number of the boys 
in this situation have had previous DSS involvement 
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if. Proportionately more ~irls than boys arc detained on bail at DYS in comparison tn 
the number who arc eventually committed. In addition, a greater percentage of the 
girls detained have been charged with minor offen.c;es (such as disorderly conduct 
or possession of alcoholic beverages) than have the boys . 

5. The perception among respondents to the public defenders'/district allorneys' 
survey is that judges may be more concerned with a girl's likelihood of living on the 
street than a boy's. Their perceptions arc corroborated by testimony from experts 
working with juvenile offenders. This protective atlitude may affect detention rates. 

6. DYS programs and facilities are more limited for girls than they are for boys. This 
is true of both nonsecure and secure facilities. Although there are secure detention 
facilities for boys throughout the state, there arc only two secure Oocked) detention 
facilities for girls, in Waltham and in Brockton. The detention of girls outside of their 
geographical area seriously limits their access to legal and social services. 

Statistics were gathered from the Office of the Commissioner for the Department Methodology 
of Social Services, the Office of the Commissioner for the Department of Youth Services, 
and the Springfield Juvenile Court. In ad.dition, assistant commissioners and directors 
of research for both DSS and DYS made pl'esentations to the Committee, and Committee 
members interviewed several other professionals who provide services to juvenile 
offenders and work with the courts. Among these were Sandy Wixted, Director of the 
Children's Hearing Project, and Ken Smith, former Executive Director of the Roxbury 
Youthworks, Inc. 

Responses from the judges' survey and the public defenders'/district attorneys' 
survey were also used to prepare this report 

Juveniles, whether male orfemale, are serviced through the juvenile court for both 
status offenses (runaway, stubborn, truant) and delinquency (criminal) offenses. For 
status offellses they are serviced by the Department of Social Services, for delinquency 
offenses by the Department of Youth Services. In both cases, the service usually occurs 
when work with a probation officer in the court has not been successful. 

Prior to 1973,. children who committed status offenses were placed at the same 
training schools as those who were found delinquent (charged with committing crimes), 
and the two sets of youngsters commingled. The training schools were self-contained, 
large institutions similar to reformatories in other states. In 1973 Massachusetts passed 
the CHINS (Children in Need of Services) statute, which encompassed al1 status offenses. 
After 1973 all children found to be statuS offenders could be committed only to the 
Department of Social Services to receive needed services. A fundamental objective of 
both the CHINS legislation of 1973 and the Federal Juvenile Justice and Delinquency 
Prevention Act of the following year was [0 protect the youthful status offender from 
pot(!lltially harmful interactions with youths who are frequently older and more 
exp~rienced in delinquent activities (Unmet Legal Needs of Children, 1988, p. 40). 

In 1973 conditions also changed for delinquent offenders. All the massive, 
punitive training schools were closed, and the Department of Youth Services began to 
service children charged with delinquent offenses in a range of community-based 
programs and secure facilities (Margolis, 1988, p. 3). Deinstitutionalization took place 
mon~ quickly for boys than for girls, with the closing of girls~ training schools lagging 
behind the closing of boys' schools.2 

Beginning in 1986, a drastic increase was noted by DYS of judges electing to 
invoke their contempt of court power in CHINS cases whe.re youths failed to comply with 
court-ordered treatment plans administered by DSs. As a result, these youths were 
ordered detained by DYS and were even committed to the custody ofnyS based on the 
contempt of court finding. By taking this action the courts effectively authorized the 
commingling of delinquent and statuS offender populations in DYS-operated facilities-
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a siluation Ihat is in direct connict with both the Massachusells CHINS statute and the 
Federal Act on Juvenile Justice (Unmet Legal Needs of Children, 1988, p. 40). 

Awarc of current court practice, the Executive Office of Human Services (£01-15) 
has formulated and mandated an interagcncy agrcement, sign cd by both DSS and DYS, 
for DYS-commillcd juveniles on CHINS contempts. The agreement mandates a service 
plan formulatcd by a team from both departments that meets the needs of the child and 
also addresses the goals of returning the child to the custody of DSS as quickly as 
possible. The return of custody to DSS is then formalized by a motion to rescind the 
commitment order to DYS (DYS and DSS Intcragency Agreement of May 1988). 

The majority of the CHINS referrals to DSS statewide in the 14- to 18-year old age 
group are girls.' According to 1986 DSS statistics, 56% of the referrals in that age group 
were gir\s.~ Data gathered at the Springficldjuvenile Court highlight the numbers at the 
local level: 53% of the total CHINS petitions filed in 1983 involved girls; 56% in 1984; 
57% in 1985; 5901cl in 1986; 61% in 1987; and 58% in 1988. 

Despite the preponderance of adolescent girls in DS5 care, experts indicate that 
the majority of services and programs provided for youths in this age group by the 
Department of Soda I Services are male-oriented. DSS statistics for 1988 reveal that 50% 
of the slots available in community residential programs serving children 7 to 18 years 
old were for both boys and girls; 32% were exclusively for boys, while only 18% were 
exclusively for girls. This means that despite the higher number of adolescent girls 
referred to DSS, there are 238 fewer residential placements available statewide for girls 
than there are for boys.s 

According to testimony received by the Committee, DSS and other agendes 
dealing with juveniles find that programs and providers (such as foster homes and 
residential programs) are hesitant to service teenage gids because they believe that they 
are more difficult to work with than adolescent boys.6 Not only do girls make up the 
majority of runaway CHINS cases,' but, because of the wide extent of sexual abuse 
among girls and the great increase in teenage pregnancy, adolescent girls also have 
spedal needs that must be addressed through special programs. pperts interviewed by 
our Committee noted, however, that these spedal needs often disqualify girls from the 
programs that may be available to them. Ken Smith, former Director of ROxbury 
Youthworks, related the drcumSlances of pregnant girls who are also drug addicts. Often 
a drug program will not take such girls because they are pregnant, while a pregnancy 
program may not accept them because of their drug addiction. 

The lack of DSS services for adolescent girls has serious consequences that affect 
the handling, of female juvenile offenders by the courts. Of primary concern to the 
Committee is the possible relationship between lack of DSS services and the high 
percentage ofgirls who are committed to the Department of Youth Services on contempt 
in CHINS cases. 

According to DYS statistics, 65% of those committed to DYS on contempt 
proceedings in CHINS cases in 1987 were girls, while the proportion rose to 74% in 1988. 
The DYS statistics on DSS-involved committed offenders further show that 55% of girls 
committed to DYS on delinquendes were previously serviced by DSS in some manner, 
compared with only 23% of boys. 

Although judges responding to the juvenile section of the judges' survey reported 
that the lack ofDSS programs is just as likely to influence their decision to commit a male 
juvenile. to DYS as a female, comments from juvenile judges to the Committee indicate 
that some judges commit girls to DYS on contempt in CHINS cases with the hope that 
the child can be secured, stabilized, and provided with services not available from DSS . 
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Whatever the reasons for the commiunent of adolescent girls to DYS on contempt 
in ClllNS cases the results are the same: girls who are status offenders are commingled 
with delinquent offenders to a greater extent than are boys who are status ofTenders. 
Since a fundamental objective of the CHINS legislation of 1973 was to protect the status 3 • 
ofTender from potenti1l1y harmful interactions with youths who arc experienced in 
delinquent activities, girls arc disproportionately disadvantaged by this placement. 
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Although the majority of commitments [0 the Department of Youth Services are 4. 
males, proportionately more girls than boys are detained on bail in comparison to the Proportionately more 
number who are eventually committed. In 1987, girls accounted for approximately 13% :~~:I~':dn=t:I~: DYS 
of the new commitments to DYS and about 19% of those detained. Of the girls detained, In com.,.rlaon to the 
22% were actually committed, in contrast to 32% of the boys. A similar pattern is evident number Who .re .v.n· 
for 1988', in that year, girls made up approximately 12% of the total commitments to DYS tU.IIYI committed. In .ddlt on, • gre.t.r per-
and about 17% of the detainees. Of the female detainees, about 17% were committed to centage of the glrla 
DYS, compared with 25% of the boys detained. (See Table 1.) This means that in 1987 det.ln.d hQv. been 
and 1988 one-third more girls than boys were detained but not committed.8 charged with minor af. 

Tabl.1 

Boys and Girls as Percentages of 
Detained End Committed Populations 

Girls Detained 
Boys Detained 

Glrla Committed 
Boya Committed 

Percentage of Detainees Canmitted 1987 
to the Department of Youth Services 1988 

1e87 

19% 
81% 

13% 
87% 

Olrta 

22% 
17% 

1981 

17% 
83% 

12% 
88% 

Boy. 

32% 
25% 

Statistics from DYS also reveal that a greater percentage of the girls detained have 
been charged with such minor offenses as disorderly conduct or possession of alcohol 
than have the boys. This is not true, however, in the area of commitment; DYS statistics 
show that there is no significant difference in the types of crimes girls and boys are 
committed for. Most girls who are committed to DYS have been convicted on serious 
delinquencies and have about the same proportionate rate of serious versus minor 
charges as do committed boys (DYS, Analysts of Commitments, 1987). 

Both the detention rate and the faa that girls are detained on more minor offenses 
than boys tend to support the perceptions of attorneys and experts working with juvenile 
offenders that judges and/or probation officers, have a more protective attitude toward 
girls. Almost three-quarters 03%) of the attorneys responding to the public defenders' / 
district attome''!s' survey have observed th2tjudges -appear to be more concerned about 
a girl's likelihood of living on the streets than a boy's.· According to testimony from 
experts, the concerns that judges have regarding girls focus particularly on prostitution 
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and the necessity of "S<::ltinSSirls in from the Combat Zone."9 The more protective attitude 
towards sirls indicated here may be coupled with a subtle bias resulting in the messagc 
that young boys don't need protection and can fend for themselves. 

Because the overwhclming majority ofthosc committed to DYS arc boys (in 1987, 
87~'o were boys; 13% were girls), the majority of programs and facilities provided by that 
department arc for boys. Doth the number and types of nonsccure programs available 
to girls committed to the custody ofnyS arc more limited than they arc for boys.IO Like 
the programs offered by DSS, the majority of DYS programs arc male-oriented and do 
not address the specific needs of adolescent girls, such as pregnahcy and sexual abuse. 
11lere are, moreover, no contracted group home programs for girls, perhaps reflecting 
the reluctance on the part of service providers to work with female offenders. 

11le situation for secure facilities is similar: there are only two secure detention 
facilities for girls in the Slate. 11lis lack of facilities poses problems for female juvenile 
offenders that are similar to those facing female adult offenders who are detained at the 
Awaiting Trial Unit in Framingham. Girls are more likely to be detained out of their 
geogra phical areas than are boys; it is more difficult fot girls to be visited by their families 
and other members of their support network; and their access to legal and social services 
is more limited than that of boys. 

Girls are also disadvantaged in their ability to enter a secure treatment program. 
Although there are secure treatment programs available to girls, access to them is limited. 
A mandatory referral to secure treatment occurs only when a girl has committed a very 
serious crime, such as murder or armed robbery. Because of the limited number of 
available slots in such programs, an optional referral to the Secure Treatment Board 
seldom results in placemenl ll 

According to testimony from representatives of the Department of Youth Services, 
DYS is aware of the need to have a secure detention facility in each regional area for the 
placer-lent of girls. Because of the increasing awareness at DYS of the special needs of 
adolescent girls, the Department also recognizes the necessity of establishing more 
quality programs for girls, particularly for pregnant teenagers. Putting these programs 
in place is problematical, however, due both to the proportionately smaller number of 
girls than boys placed with DYS and the fiscal challenges involved in the creation of new 
facilities and programs. 

Testimony, surveys, and statistics all support the conclusion of the Committee that 
gender is a major factor affecting the handling of juvenile offenders. Although there are 
serious problems facing both male ~nd female juVeniles, evidence suggests that girls are 
disadvantaged to a greater extent than boys in the area of DSS and DYS placement and 
service. According to our research, the disparate treatment is a result of two related 
factors: 1) the lack of programs offered for girls by both DSS and DYS; and 2) the attitudes 
held by service providers toward female offenders. 

Service providers' attitudes areespeciaUy critical when examining the relationship 
between lack of services and treatment of female juveniles. Because adolescent girls 
have special needs, there is a tendency among service providers to view girls as &harder 
to handle- than boys. 1b.is belief results in al ia..:k of programs for female juveniles in 
DSS care. The lack ofDSS services can, in tum, be related to the: disproportionately high 
percentage of girls committed to DYS either on contempt charges in CHINS cases or on 
detention for a minor delinquency offense. Judges commit girls to DYS with the hope 
that they can be secured, stabilized, and provided with services not available from DSS. 
Once in DYS care, however, girls continue to face similar problems. The majority ofDYS 
programs are male-oriented and often do not meet adolescent girls' specific needs. 

By educating service providers to female offenders' needs and by provi~g 
strong guidance in the fulflllment of these needs, DSS and DYS can work to improve the 
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quantity and qllality or pro8ram~ that arc available to girls. It is the responsibility of those 
who fund vendors to (~nsure tllalthe biasc.<; of service providers arc not reflected in the 
programs ofTered to either girls or boys . 

'111e biases of judges and probation ofl1cers arc also extremely important, for they 
m.l y well expla in the disproportionately high detention rate of girls in comparison to their 
rate of commitment. This c)(planation is plausible since survey results and expert 
testimony indicate that judge" and probation olTicers hold a more protective attitude 
~()ward girls than boys. Whi!f~ our Commillce shares the concerns of judges and 
probation olTicers about the dang!)rs of girls living on the streets, we must emphasize 
that the courts should be equally (( .,cerned about the dangers faced by boys living on 
the streets. The type of placement uJat is given to juvenile offenders by the courts must 
not be based on paternalistic attitudes which differentiate between boys and girls, but 
on the kinds of offenses that have been committed and on the specific needs of each 
offender. 

Testimony from representatives of DYS reveals that this department is attempting 
to deal with the lack of female-oriented programs and faciliLies. The quality and variety 
of programs available for girls have improved conSiderably in the last two years, and a 
Young Women's Advisory Committee, composed of representatives from all the DYS 
areas of the state, has recently been formed. The advisory committee works on internal 
issues, and many of the more recent addiLions to programs statewide are a result of its 
recommendations. 

While we applaud the recent work of DYS, the Committee makes the followIng Me- Recommendations 
ommendatlons for ImprovIng the conditIons of female Juvenile offenders: 

1. The Department of SocIal Services should recognize the needs of tts female clients 
and provIde programs that meet those needs. These programs should Include: 

a. more Independent IJvJng slots • 

b. st.ort-tenn, respIte placements In small group settings that are personnel secure, 
wIth access to services such as schooling and counseling. The DYSsecure 
detention facJllty, PelletIer, Is a good example of what could be achieved. 

c. services that address the drug problems and parenting responsIbilities of gIrts. 

2. SensItivity trainIng for judges and probation officers Is neooed to help them become 
more aware of the paternalistic, protective attItudes that they and others may hold 
concerning the needs of girls. These attitudes· may Influence JudIcial decisions 
concernIng the placement of girls In more protectIve settings than are warranted and 
also the detention of gIrls for minor offenses. 

3. The Department of Youth Services shOUld be commended forthe strides It has made 
In equalizing programs and treatment for boys and girls, and should be encouraged 
to continue to develop more programs that specifically meet the needs ofoach group. 

Bail and Sentencing of Adult Offellders 
An ongoing debate questions whether female adult offenders receive lower bail 

and more lenient sentences than do male offenders. Our Committee reviewed several 
studies that attempt to resolve this debate by explaining what appear to be discrepancies 
in sentencing between male and female offenders. The debate is wrought with serious 
challenges: in general, women and men commit different types of crimes (Table 2), their 
criminal histories are dissimilar, the demands of their lives are different, and so are the 
reasons that bring them to crime. To compare such different populations is a demanding 
task Yet this debate deserves attention, for it is at the heart of any invesLigation of gender 
bias in the experiences of offenders. 
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Tabl.2 Dlff.r.nc •• In Off.n •• Patt.rn. for Mal •• and Femal •• 

Plrclnl 01 .11 Irreat. 
UCR Ind .. Crime. M.IH Femll •• 

Murder & non·nogligonVmanslaughter 66% 12% 
Rapo 99% 1% 
Robbery 92% 6% 
Aggravatod assault 67% 14%[slc) 

Burglary 93% 7% 
Larceny·theft 69% 1% 
Motor vehicle theft 91% % 
Arson 67% 13% 

'Mon aro moto likoly than women 10 bo arrostod fot tho moro corioua crimo., such 08 murdor, rapo, robbory, ot 
burglary." 
'Arrost.loll, and prison data all suggest that a hlghor proportion of women than of mon who commit crlmoa aro 
Involvod in properly crimos, such as larcony, forgory, fraud, and ombozzlomont. end In drug 0l1on80''-
(Irom: U.S. Departmont of Justico, Buroau of Justico Statistics, 'Report to tho Nation on Crimo 8Ild JU&tico,' 2nd 
od., March 1988) (Thalr source was tho FBI 'Crimo In tho Unltod States 1985".) 

Recognizing the lack of consensus on this complex issue, and acknowledging that 
within the parameters of our study we could not arrive at a complete understanding of 
sentencing and bail setting, the Committee chose to study a few areas where we could 
make a contribution to the debate. Specifically, we concentrated on the two variables 
of child-care responsibilities and primary family-income provider responsibilities (family 
provider), examining the effect of these variables on bail and sentencing. In addition, 
we looked at the influence on judges' decisions of the overcrowding at the A TIJ at MCI­
Framingham, the distance of MCI-Framingham from the offender's home, and the 
availability of substance abuse programs. We also sought insight into the treatment of 
women during the sentencing process. 

We regret that we were unable to consider such important factors as criminal 
history and special treatment needs. These can only be properly determined with a large­
scale record search for which we did not t,.-.lVe the resources. 

The Committee found that: 

1. When asked only about the effects-of primary child-care or primary family-income 
provider responsibilities, many attorneys reported that judges set lower bail and give 
lighter sentences to female offenders than to male offenders charged with similar 
crimes, independent of their responsibilities in these areas. While these factors do 
affect bail setting and sentencing, they do not appear to be the major determinants 
influencing judidal decision making; 

2. The Committee was not able to condua a study that controlled for the differences 
in types of crimes (e.g., violent versus· nonviolent) and criminal histories. Previous 
studies suggest that these could explain the reported differences. in sentencing and 
bail setting. Gender discrimination could also playa deterntir.tingrole; Our ftndings 
indicate the need for monitoring to determine that differences in sentencing are being 
made for appropriate reas0ns. 

3. A majority of attorneys sur:veyed reported that judges are not influenced in their 
sentencing decisions by the distance between Mel-Framingham and the offender's 
home, though this could be an influence in the case of offenders who live particularly 
far from the facility. 

4. Judges reportedly recognize the substance abuse treatment needs of women to the 
same extent as they do those of men. The lack of a ppropriate programs may lead to 
different sentencing patterns between male and female offenders, though attorneys 
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surveyed do not agree on whether this rcsulLc; in highcr incarccration r:lltcs for women 
(}r for mcn. 

Unacccptablc, paternalistic statemcnts arc made to female olTenders during the 
seeing process, statements that arc not made to men. , 

11te Committee administered a survey to public defenders, attorneys working in 
supcriorcourt with the private division of the Committee for Public Counsel Serviccs, 
rict attorneys, and assistant district attorneys (public defenders'/district attorneys' 
ICY). Further, several speakers at the public hearings acidressed the issue of 
.encing. 

In our survey of public defenders and district attorneys, the Committee created 
'pothetical situation and asked respondents, based on their experience, to answer 
stions on sentencing and bail setting. We asked them to think of cases they have 
died in which women and men have been charged with similar crimes, and then to 
Ipare sentencing and bail setting in those cases. We then incorporated the variables 
:hild-care responsibility and family-income provider responsibility, and asked 
ondents to identify their impact. We also asked questions regarding the impact on 
encing of the ATU at MCI-Framingham and of the substance abuse needs of 
nders. Answers reflected the perception of respondents, based on their experiences 
Ie courts. 

This report is our Comminee's contribution to a continuing debate that attempts 
lentify the variables which influence judicial decision making in the areas of bail 
ng and sentencing. We have in no way answered the question of whether women 
men charged with similar crimes receive similar sentences and bail. We chose what 
;aw as two of the most gender-related variables, child-care and family-income 
'id.ponsibilities, and ~olated these to determine their impact on bail setting and 
~ . The impact of othCJ variables, such as criminal history, is better left to a study 
::loes not try to compare the sexes, but tries to determine whether offenders of both 
s are receiving fair and impartial treatment in the setting of bail and sentences. 

The general feeling among attorneys who responded to our survey is that female 
lders have lower bail set and receive lighter sentences than males offenders when 
~ed for similar crimes. Both public defenders and district attorneys believe this to 
ue whether or not the woman or man has primary child-care responsibilities or is 
)rimary family-income provider, though these factors do have some impact on 
iion making. Approximately 9()OAl of the respondents to the public defenders' /district 
neys' survey reported that, for similar crimes, women who do not have primary 
-care responsibilities often or sometimes have lower bail set and receive lighter 
!Ilces than men with child-care responsibilities.12 

Similar results were found in considering the role of offenders as primary family­
ne providers. Though attorneys reported that women often have lower bail set and 
ve lighter sentences in cases where the female offender is the primary provider and 
lale offender is not, many reported that when these roles are reversed women are 
-eated more leniently. Approximately seven out of ten respondents indicated that 
:s often set lower bail and give lighter sentences to female offenders who are primary 
ders than to men who are not However, half of the attorneys responded that female 
ders who are no/primary providers are often given lighter sentences and have lower 
et than men who aro; over 80% noted that this occurs often or sometimes. Though 
lIe of primary provider plays a part in bail and sentencing decisions, other issues 
lr .ve a greater influence. 
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Puhlic tCMimony received by the Committee tended to corroborate the survey 
result.<;, Ilamp:;hireCounty Sheriff Robert Garvey testified thatJudgcs tend to give women 
lighter sentences than men and arc more likely to give women a sentence of probation 
for ofrcnlies for which men would be incarcerated. One explanation given for this was 
that judges arc aware of the conditions at MCI.Pramingham and arc reluctant to sentence 
women there, particularly when it is far away from the offender's home community, 111is 
explanation was not strongly supported in our public defenders'/district attorneys' 
sUlvey where almost three-quarters of respondents reported that judges rarely or never 
take into account the distance between MCI-Framingham and the offender's home in 
sentencing female offenders to a house of correction. It is possible, however, that the 
remaining quarter of the rcspondenlS-those who believe judges do take distance into 
account-are from the four western counties where proximity is more often an issue. 
Rcspondents to the public defenders'/dlstrict attorneys' survey were almost evenly 
divided in their perceptions as to whether judges take the overcrowded conditions at the 
A 111 at MCI-Framingham into account when setting bail for female offenders: 51% noted 
that they often or sOflletimes do, while 49% reported that they rarely or never do. 

According to Lil1 Austin of Social Justice for Women, 90% of the women in MCI­
Framingham are chronic substance abusers. We asked respondents to the public 
defenders'/district attQrneys' survey to explain how the perceived availability or 
unavailability of substance abuse treatment programs in the Commonwealth's correc­
tional facilities affects the sentencing of men and women. A majority of the respondents 
indicat!d that judges recognize the substance abuse treatment needs of women to the 
same extent as they do those of men. Seventy-five percent stated that in sentencing 
offenders to probation, judges require men and women to participate equally in 
substance abuse treatment programs. 

111e lack of substance abuse treatment programs may lead to different sentencing 
patterns between male and female offenders. Forty-three percent of the female 
respondents and 32% of the male respondents reported that, in general, judges are 
unable to require participation in substance abuse programs when they feel it is 
appropriate to do so because there are not enough programs available for either women 
or men. Just over one-half (52%) feel that the lack of programs for women leads to 
different incarceration rates for men and women. Interestingly, almost one-third of those 
who felt this way thought it leads to a higher incarC''!:dtion rate for women, while the 
rest thought it leads to a lower incarceration rate for women. This difference of opinion 
remains unexJJ1ained 

In the public defenders'/district attorneys' survey, we asked respondents to note 
how often they have observed "judges make paternalistic statements to female offenders 
during the sentencing process that [they do not make) to men.· We did not attempt to 
define such statements for respondents, leaving that open to their own experience. We 
feel strongly that inequitable treatment, especially if expressed in protective, demeaning 
terms, is unacceptable in the courts. 

Male and female attorneys disagree about the frequency with which judges make 
paternalistic statements to female offenders during the sentencing process that they 
would not make to men. Sixty-two percent of the women attorneys who responded noted 
that such statements occur sometimes or often, while over one-third (37%) of the men 
responding thought the same. That more than half of the responding women and ohe­
third of the responding men believe that paternalistic statements by judges 'sometimesor 
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:l!ftcn~ occur in court inuicatc.o; thatgcnucr.bialicu attitudc.c; arc bcing openly expressed in 
(tOle COllrts in the Commonwealth anu may pos.c;ibly be affeclinglhe disposition of cases 
wolving fcmale defendants . 

• onlrolling only for an oITendcr's role in child care or financial support, we found 
latthesc variables do not appca r to ha ve a primary influence on judicial decision making 
lthe areas of bail setting and sentencing. The conclusion of the Committee is that though 
ur data regarding these variables arc informative, other factors must be considered to 
IOroughly understand differences in the experiences of men and women at the bail­
~tt.ing and sentencing stages. Since women and men have very different criminal 
1V0lvements, it would be more informative and bener directed to look at the crimes 
:>rnmitted, criminal histories, and life circumstances of all offenders and to determine 
'hether disposition takes all of those factors into account in an unbiased manner. 

In addition, we conclude that the sentencing decisions of judges often rely on the 
,ailabiJity of substance abuse treatment programs. Though our information varies as 
I the differential effect on women and men, it is clear that the lack of these programs 
Jrts both groups and makes the job of the judge much more difficult. The court system 
.ust recognize that substance abuse treatment is an important need for the offender 
:>pulation, and it must help the system move to a more comprehensive model of the 
eatment of offenders. 

Many attorneys reported that paternalistic statements are made to women in the 
'ntencing process that are not made to men. This demonstrates that some judges still 
Ibscribe to sexist notions regarding the role of women. In breaking the l.tw, these 
omen have deviated from behavior acceptable for women, and some judges seem to 
t them know that they do not approve. This is unacceptable in our courts. 

Conclusion 

To betterunderatand and eradIcate tho effects of sex stereotypes on sentonclng, Recommendations 
, • the following reconmendatlons: 

Research Indicates that female offenders most frequently engage In nonvIolent 
property crimes and suffer more from family and economIc dlfflcultlos than do male 
offenders. Therefore, the CommIttee recommends that the JudIciary keep abreast of 
current research Into the types of crImes commttted by female offenders, suggested 
causos for tholr crImInal behavIor, and the current thinkIng on steps necessary to 
curb further criminal actIvIty. Judges, In settIng criminal sentences, should be 
cognizant of the factors that are unIque to female offenders and should craft criminal 
disposItions that address theIr needs. 

M.G.L. c. 123, §35, provides that the Department of Mental Health, In conJunction with 
the Department of Public Health, shall provIde the district courts of the Common­
wealth with a list of available substance abuse treatment programs on IS monthly 
basIs. However, the Department of Mental Health Is no longer responsible for 
provIding substance abuse treatment services and that responsIbility now 11&8 with 
the Department of Public Health. We recommend that the statute be revIsed to reflect 
that change. In addItion, a mechanIsm for ensuring that this Information Is available 
to the Judges of the Commonwealth, both In the superIor court and district court 
departments, should beestabJlshed between the Department of Public Health andthe 
Office of the Chief AdmInistrative Justice of the Trial Court. 

In additIon, tho JudIciary should f3cognlze that the lack of appropriate substan::e 
abuse treatment programs InhIbits the abllltyof Judges to accomplish theIr objective. 
In sentencIng, whetherthrough probation orlncarceratlon, and tt should become an 
advocate for addItional resources In tho Department of Correction or through the 
communIty-based programs. 

Training programs such as the JudicIal Tralnlnginstttute and the Flasch ner Institute 
S:Jf.'d Incorporate Into their curriculum sessions to ~elghten the awareness of 
J to the possibility that gender bias Influences their decision makIng. Programs 
onder bIas should Include traInIng on the proper, respectful' way to address 
female offenders. 
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Probation 
The Committee's report on overcrowding in the women's correctional facility in 

Framingham demonstrates the need for alternatives to incarceration, including probation. 
In discussing probation, it is important to remember that women's lives and the types of 
crimes they typically commit arc different from those of men. Thus, the risks female 
probationers pose to society and the needs they have arc !liso different. Lila Austin, 
codirector of Social Justice for Women, explained at the Comminee's public hearing in 
Boston that "women have special needs based on their historical and present day 
conditions in society.· Probation officers must take these special needs into account in 
order to provide fair and effective probationary treatment. For these reasons, the 
Committee decided to consider the practices ofthe probation system to determine if they 
are sensitive to the particular c01ditions of women on probation. In examining the 
practices of the probation system, the Committee concentrated on the risk/need 
classification system. Of primary concern to us was the extent to which the system is 
sensitive to the risks and needs of female offenders. 

The Committee found that: 

1. The risk/need classification system appears to rely on a rigid format designed to 
identify the risks and needs of male offenders, perhaps disregarding certain charac­
teristics of female offenders. Notably, the factor of employment raises the question 
of whether the supervision levels and plans of female probationers, who often have 
child-care responsibilities and are unable to work outside of the home, require them 
to meet more stringent requirements of supervision than male probationers. 

2. Significantly fewer women commit crimes against the person and have had fewer 
court appearances than their male counterparts, yet they are subject, on average, to 
longer supervision than men (i.e., 21 months to 20 months). 

3. The personal and family issues faced by the typical female offender appear 
significantly greater in number and complexity than those of the typical male 
offender. Among other consequenccs, this. may result in the female offender having 
to contend with a myriad of bureaucracies and agencies. Such an experience can 
be overwhelming and self-defeating. 

The basis of our study is the November 1988 report prepared by Carmen Cicchetti, 
Director of the Research and Training and Developmental Division of the Office of 
Commissioner of Probation. The report, entitled Tbe New Female Offender, is a 
compilation of data designed to provide profile information on a subset of female 
offenders in Massachusetts. The study focused on 1,009 adult female offenders who 
commiued street-level offenses (e.g., assault, breaking and entering, and larceny) and 
who were subsequently placed on risk/need probation supervision in the superior, 
district, and Boston municipal court departments. These women represent 14% of the 
risk/need forms received by the probation office between July I, 1987, and February 29, 
1988. The questions the study attempted to address were; "Who are these offenders?"j 
"What types of crimes do they commit?"j and "Whatsocio-economic characteristics tend 
to be statistically associated with their criminal activity?" Central to the study is the format 
and structure of the risk/need classification system utilized by probation officers .. 

The Committee relied on testimony from the public hearings held in Springfield, 
Boston, and Worcester. Testimony from the Commissioner of Probation, Donald 
Cochran, was particularly informative. We also reviewed the recent standards and forms 
for the risk/need classification system that became effectiveJanuary 1,1989. 1hese forms 
and standards set out the procedure and substance of the system and' its implementation. 
Finally,.we examined a 1984 report prepared by the Probation Office which collected 
and compared profUe offense characteristics (Office of Commissioner of Probation, 
1984). This report also analyzed surrender practices and supervision strategies and their 
relationship to recidivism. 

Mauachu .. tts Oender ISlas Study 
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In 1891, J\!assacl!usclts was the first state to pass a statewide probation law 
(Augustus, 198·1). Originally, probation was S~l!n only as an extension of incarceration. 
Both shared the goal of rehabilitation. The goal of probation was to provide 
individualized treatment where containment was not successful. The 1960s brought a 
disillusionment with incarceration. Funds were diverted to community-based alterna­
tivcs, at times decreasing the funding of probation. At the same time, the overcrowding 
in facilities all over the nation turned attention to probation as an allcrnative :0 
incarceration. Authors of the Assessment of the Massachusetts Probation System, 
prepared in October 1987 for the Massachusetts Council for Public Justice, posit that the 
public's shift in the 1980s to a more punitive attitude toward crime, coupled with prison 
overcrowding, will require probation agencies to "develop their capacity to handle 
increased caseloads incluc:Ung more serious offenders who otherwise would have been 
incarcerated" (Massachusetts Council for Public Justice, 1987). For every offender 
incarcerated in Massachusetts in 1987, eleven offenders were on probation. Current 
criminal justice policies, inciuc:Ung the forceful and persistent efforts by both state and 
local communjties to alleviate jail and prison overcrowc:Ung, reveal that the criminal 
justice system's reliance on probation will only continue to increase. 

In Massachusetts, the principal goal of probation appears to be improving the 
future behavior of the offender. Under the recently adopted and revised standards and 
forms of the risk/need classification system that became effective January I, 1989, the 
purpose of probation is "the promotion of law-abic:Ung behavior by the offender in the 
community." 

Probation supervision in Massachusetts can take one of three forms: risk/need 
supervision, driving under the influence of alcohol supervision, and administr:ltive 
supervision. Under the new standards, where more than one form of supervision is 
applicable, the probation officer is required to exercise the type of supervision that 
prescribes t,e highest level of contact 

Risktneed supervision. is typically exercised in all felony, misdemeanor, and 
delinquency cases in which supervision is ordered by the particular court The risk/need 
classification system consists of the foHowing: 

1) Compilation an": review of all necessary and pertinent investigative and evaluative 
data. 

2) Completion of the Offender Profile Form, which is a compilation by a probation 
officer of background information on the probationer gathered from a variety of 
sources. TIlls information is central to the risk/need assessment and to the 
development of an effective supervision plan. 

3) Completion of the risk/need Offender Assessment Form.u 

4) Completion of a wrilten supervIsion plan consistent with the assessment, that 
addresses the offender's risk and needs and the enforcement of coun orders. 

The risk/need classification system delineates three sets of characteristics. The 
first set of characteristics is of an ide.;:tifying nature: name, date of birth, sex, offenses, 
and ethnicity. The second set of characteristics includes eight specific categories relating 
to the -risk- that the probationer will commit another crime. These are: prior record 
during the past five years; prior periods of probation supervision during the past five 
years; age offirst offense; residence changes during the past twelve months; employment 
during the past twelve months; family structure; substance abuse; and attitude. The 
probation officer scores the offender in each of the risk categories and totals the figures. 
The resulting figure determines the level of supervision, either maximum, moderate, or 
minimum. A notable exception to this scheme is the fact that an offender whose offense 
involves the threat of serious harm or the infliction of serious harm is automatically 
classified at the maximum supervision level for the first four months. 

The third set of characteristics involves information on the "needs" of the 
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individual probationer which may influence that person's criminal behavior. These 
include such variables as: "educationallevcl," "employability," "marital/family," "social," 
"alcohol,' "drug usc,' "counseling," and "financial management." The probation omcer 
asscs.<;cs the needs of the ofTender by identifying areas where problems related to 
criminal or delinquent behavior exist and areas where they do not. An" Adult Risk/Need 
Scoring Grid" guides ofTicers in assessing the data. These data are combined with the 
investigative data, the ofT ender prol1le, and the risk data to develop a written su pervision 
plan for the ofTender. Finally, the initial risk/need assessment is subject to periodic 
reassessment and classification at four, twelve, and eighteen month intervals. 

It was immediately evident to our Committee that the Office of Commissioner of 
Probation (Probation OfTice) is an active and innovative agency which is constantly 
appraising and evaluating its methods of supervisory determination and supervision 
plans. It is responsible for many innovative programs (see Massachusetts Council for 
Public Justice, Inc., 1987) and maintains an active research, training, and developmental 
division which prepares studies and reports on probation practices. Moreover, the 
Probation Office maintains a comprehensive training and retraining program for 
probation officers, keeping them abreast of new developments and theories of criminal 
behavior and treatment. The Probation OfOce is also in the process of automation. This 
will greatly increase its capadty to collect, monitor, and collate data for further study. 
These practices identify the Probation OfOce as a promising and responsive mechanism 
from which a continuing understanding of female offenders and their treatment will 
emerge. 

The probation officer has the difficult task of identifying the risk a probationer 
poses for reddivating, determining the individual's needs for assistance, and balancing 
the two to devise a supervisory plan. The Probation Office supplies its officers with a 
form that lists those characteristics deemed valid for identifying these risks and needs . 
The Committee recognizes that clear guidelines are crudal both for uniformity and for 
assisting the probation officers in this complex task. We are concerned, though, that the 
factors used in the form to identify risk and need are based on characteristics validated 
only as determinants of risks and needs of men, and that they may misrepresent the 
different risks posed and needs experienced by women. 

The most pressing example regards the factor of employment as determining a 
probationer's risk to recidivate and her or his need for assistance. Accordin'g to the risk 
assessment, if a probationer is not employed or only sporadically employed, that person 
may pose a higher risk and, therefore, is more likely to get a higher level of supervision. 
likewise, the probationer with high employment needs is likely to be recommended to 
participate in programs to assist that person in becoming more employable. 

In its study of offenders placed on risk/need probation supervision for me period 
from July I, 1987, to February 29, 1988, the New Female Offender report revealed 
significantemploymentdifTerences for female and male offenders. During the year prior 
to being placed under probation supervision, male offenders were employed longer, 
with a higher perCenL.1ge ::>f female offenders than male offenders employed less than 
two months. This difference may be explained by the fact that many women stay in the 
home to take care of their children. According to the same report, 48% of female 
offenders included in the study have children, compared to only 24% of male offenders. 
likewise, 30010 of these women are responsible for supporting children, as opposed to 
only 18% of the men. In other words, if a woman is not employed, she may be at home 
taking care of childrtn, yet if a man is not employed he may be on the streets with no 
occupation at all. If the use of employment as a risk and a need in determining levels 
and plans of supervision is based on an assessment of the impact of employment (and 
unemployment) in men's lives, we are concerned that women may be assessed according 
to inappropriate criteria. 

We present the issue of employment only as an example of ways in which a list 
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ofC\Clor.'i Itil'nllfk'd as valid determinants of a man's likelihood to recidivate and his need 
for as,o;istance m.IY not be valid for women. Other factors on the assessment form, such 
as "social support networks," "financial problems," and "altitude," are very broad and 
Ihl'refore opcn to an interpretation based on the model of the male probationer. The 
Committee cannot say that these factors arc nOl being considered in light of the 
circumstances of women's lives. We arc nonetheless concerned thatlhe faclors on this 
form, which arc based on the model of Ihe male probationer, may not be valid for 
women, and that factors which are more important for women may not be included. 

This idea is nOI new 10 the Probation Office, which addressed this issue in the New 
Female 0ffcndt'r report. The Office advised the Committee that it recognizes the 
potential for the risk/need classification system to be used in an overly rigid manner, 
possibly resulting in women being placed in higher levels of supervision, with more 
demanding plans, than may be warranted. The Office indicated that the process for 
completing a risk/need assessment incorporates both discretion and the consideration 
of factors unique to female probationers. To ensu re that probation officers are sensitive 
to these issues and are aware of the circumstances and factors to consider when 
completing risk/need assessments, the Probation OfTice has initiated a series of ongOing 
training programs for probation officers and their supervisors. 

According to the New Female Offender report, only 16% of the women who are 
under risk/need probation supervision have committed crimes against the person, 
compared to 27% of men (Table 3). 

Table :. 

ONlnder Characteristics 

Perse.' Offenders 
Property Offenders 
Drug Offenders 
Other Offenders 

Comparison of Characterl.tlcs of Female and Male 
Offenders on RlakjNeed Probation Supervision 

Fema'e 

16% 

37% 

37% 

10% 

Mal. 

27% 

35% 

23% 

15% 

(from: Cicchetti. OlflCe of Commissioner of Probaiion. °The New Female Offender: November 4. 1988.) 

IJkciWise, women on probation generally have had fewer court appearances than their 
male counterparts. Whereas only 20% of the women studied in the report had three or 
more court appearances during the previous five years, 32% of the men had this many 
appearances. Similarly, 53% of these women had no prior court appearances, compared 
to only 34% of the men. Given these statistics, it is unclear why women are given, on 
average, longer terms of probation supervision than are men. 

Length of supervision is determined by the judge when the offender is referred 
to probation. As the Committee could not complete a study comparing dispositions of 
similar crimes in similar circumstances, we cannot deteiCrune why this disparity exists. 
We recognize that a longer supervision may address women's needs for assistance, but 
weare concerned, nonetheless, that this disparity, though slight, may in fact be a burden 
disadvantaging women . 
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Conclusion 

A female offender placed under probation supervision faces obslac\eslo a crimc­
free life thal are gcnerally not encountercd by male probationers. The typical female 
probationer is a single parent whose family responsibilities inhibit her employment 
opportunilies. Her criminal activilY may have been influenced by the need to support her 
children. Asstaled above, fcmale offenders arc more likely to have children than are male 
·offenders (48% of female offcnders, 24% of male offenders) and arc more likely to be 
responsible for supporting childrenC3()O~ offemale offenders and 18% of male offenders). 
Almost all female offenders have a drug abuse problem as well. In addition, more female 
offenders (41 %) face family problems than male offenders (28%), though this category is 
not clearly defined in the report. Women also report having greater financial difficulties 
than men (520/0 and 36%, respectively) (Office of Commissioner of Probation, 1988). 
Commissioner Cochran testified to these problems at the Boston public hearing, stating 
that "fifty-five percent of the females under supervision are what I would cal1 economic 
and alcohol land) substance abuse-related offenses. ~ 

Consequently, the range of personal and family chal1enges faced by the typical 
female offender are significantly greater in number and complexity than those faced by 
a male offender. While there is a broad range of governmental and social agencies 
available to assist a female offender with her problems, the number of agencies with 
which she must be involved and the number of bureaucracies with which she must 
contend can be overwhelming and self-defeating. 

Testimony before the Committee indicated that many women do in fact become 
overwhelmed by the number of agencies to which they must report or be accountable. 
The anxiety and everyday problems naturally occurring from working with numerous 
agencies may make it more difficult for a woman to address her problems, rather than 
help her solve them. For example, a female offender with one or more children may 
find herself simultaneously on the caseloads of the Department of Welfare for aid and 
job training, the Department of Employment and Training for employment referrals, the 
Department of Revenue for child support enforcement, the Department of Social Services 
for child custody, the Department of Public Health for substance abuse counseling, the 
Department of Mental Health for family counseling, and a local housing authority, all in 
addition to her responsibilities to the Probation Office. As research on probation 
practices in southeastern states indicates, this may result in a greater likelihood of a 
probation violation (Norland and Mann, 1984).14 

The original risk/need classification system was based on a model of a male 
probationer. The Committee commends the Office of Commissioner of Probation for 
examining this model and the women subject to it. The Comminee concludes, however, 
that several areas remain where there is a risk of punishing women for their inability to 
conform to a system that may not take into consideration the ways women's lives are 
different from men's. In addition, we are concerned that women have slightly longer 
supervisory periods than men. 'nle length of these periods is inconsistent with the fact that 
women commit less violent crimes and have fewer prior court appearances. than men. 

Recommendations ,. In keeping with Its demonstrated commitment to recognizing. the, unique. circum­
stances of female probationers, we recommend that the Probation Office continue Ita 
research on this Issue, focusing on recidivism and the supervlsQry plans of women 
and men. Studies should Investigate the approprIateness of each factor Included In 
the rlsklneed assessment to ensure that all are valid determinants of the risks and 
needs associated with women. 
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In particular, we recommend that In the next revision of the fonns the Probation Office 
Include the factor of employment within the home, 80 that It can determine whether 
to Include this permanently on the forms. InclusIon of this factor should aim to 
Identify the extent to which female'offenders have family care responslbllitiu that 
prohibit them from being employed outsIde oftho home. Researchers should attempt 
to determine whether this means that such women are occupied and'therefore leu 

M.uachusett. Gender Bias Study 



• 

• 

• 

IIkoly to commit crimes, or whether the extra financial domands of child care cause 
them to commit crimes to support tholr families. The scoring of the factor 0' 
employment within the home would be determined by this empirical study of the 
actual effects of employment on tho risk of rocldlvlsm and tho needs for asslstanco 
of women on probation. 

2. We encourage continued training of probation officers on Issues specific to woman's 
IIvos so that they can assist offondors In obtaining tho resources nocessary to avoid 
8 return to crlmo. 

3. The Nsw Femals Offsndsrreport does not reveal how many offenders (male or female) 
violate the conditions of tholr respoctlvo probations and what 'orm those violations 
take. Tho Committee rocommends that the Office 0' Commissioner of Probation 
Invostigate patterns oftechnlcal violations of probati~mthat might stem from gender 
bias. A comparison between men and women would appear to be useful, slnceltma)" 
be that women, given their greaterchlld.care responsibilities, are suscoptlble to more 
technical violations than men. Such a study would also be Informative as to the 
attitudes and practices 0' the probation officers who report or do not report these 
Violations. 

4. There Is currently no established service available to help a female probationer 
coordinate and, If necessary, resolve the sometimes conflicting and overwhelming 
demands of the agencies trying to help her. Wo bring this concern to the atlantion of 
the O'flce of Commissioner of Probation and recommend that the Office both devise 
steps to alleviate this problem and train Its personnel to be sensitive to the Issue. In 
addition, we suggest that the Department of Probation contact the Executive Office 
of HUman Services so that the two offices can work together to develop a means of 
coordination. 

5. The Commission to Eliminate Gender Bias In the Courts should assist the Probation 
OHlce In these research and training endeavors and should request a meeting with 
the Probation Office In one year's time to discuss the progress made In meeting the 
needs of female probationers • 

Correctional Facilities 
Women, whether they are held awaiting trial or serving sentences, pose unique 

challenges to the judicial system that are just beginning to be recognized and confronted 
by Massachusetts officials. Public officials are also beginning to look at differential 
treatment of men and wornen in the system that may be a result of gender bias. One 
outstanding aspect of this bias is that almost all female offenders and detainees are 
incarcerated at one central facility, MCI.Framingham, regardless of the reason they are 
being held. Only a small number of women are at other state or county facilities. Men 
awaiting trial or serving shorter county sentences are housed in local county facilities. 

The Committee examined the unique needs of incarcera ted women and the effects 
of the centralization of women's facilities. We examined the impact of centralization on 
conditions at the Awaiting Trail Unit (A TIJ), access to counsel, bail hearings, community 
contact, enrollment in community·based prograI!',s, and the availability of health services 
and treatment programs. 

The Committee found that: 

1. Women involved in the criminal justice system haveneeds unique to them aswomen" 
which require specialized responses. 

2. The AwaitingTrial Unit at MCI-Framingham has been dangerously overcrowded for 
years, with women held there under deplorable conditions. 

3. Female detainees and, offenders are almost all held at MCI-Framingham. Because 
they are held at one centralized facility, rather than more localized facilities, they are 
ata significant disadvantage to similarly situated men who ~.re held in county facilities 
much closer to their home area. 

Criminal and .IwenU • .Iu~ 
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1. Framingham's distance from other parts of the state results in severe limitations on 
women's access to: 

a. attorneys and other legal assistance. 

b. bail review hearings. 

c. enrollment opportunities in prerelease and specialized community-based pro­
grams. 

d. visitation with children, family, and community contacts. 

e. desperately needed health services and treatment programs. 

In preparing this section we relied on testimony from witnesses at our three public 
hearings and from experts with whom we held in-depth discussions on specific issues. 
We also reviewed responses to a written survey of district attorneys and public defenders. 
There is an extensive body of literature on the courts and the criminal justice system 
which we reviewed with particular attention to women in state correctional facilities. One 
of the most helpful sources was the report of the Massachusetts Advisory Group on 
Female Offenders released in May 1988. 

There is a heightened sensiLivity in Massachusetts to the special needs and 
circumstances of femaJe offenders. The Advisory Group on Female Offenders in its 
excellent report submitted to the Department of Correction and the Governor's Anti­
Crime Council has done much to identify the ways in which the criminal justice system 
must change to achieve equal treatment of the sexes--the -equality- issue-while 
recognizing the basic differences between the sexes-the ·uniqueness~ issue. 

Women in prison face a unique set of problems and have special needs that their 
male counterparts do not have. The female offender looks different from her male 
counterpart, in both etiology and outcome (Gornick, 1987). One of the most outstanding 
differences is women's relationship to children. Most incarcerated women are mothers 
(80-85%); of these, 90-95% are single mothers (Kate De Cou, Hampden County Sherifrs 
Department, testifying at a public hearing). 

Many women in prison have been battered andlor have been sexually abused. 
In the past five years, the significance of sexual and physical abuse in women's pasts has 
received widespread attention among researchers, clinicians, and advocates working on 
issues relating to women's mental health. A recent survey at MCI-Framingham revealed 
that 100% of the women sampled have histories of one or more of the following: child 
sexual ot physical abuse, rape, battering, or forced prostitution (Gornick, 1987). In 
addition, incarcerated women face a conclition common to incarcerated men. According 
to Lila Austin, codirector of Social Justice for Women, which prOVides substance abuse 
treatment at MCI-Framingham, roughly 90% of the women in MCI-Framingham are 
chronic substance abusers with a high percentage of those using intravenous drugs. 

With regard to the types of offenses among both arrested and incarcerated 
women, the percentage of women charged with violent offenses committed against 
persons (e.g., murder, armed robbery, aggravated assault) is small and Jess than that for 
men (see -Bail and Sentencing of Adult Offenders-). Furthennore, whileihere has been 
a sharp increase in women's arrest and incarceration rates, the rates can bealmoSl entirely 
accounted for by increases in property crime categories. 

A recent study conducted by the Massachusetts Department of Correction 
addressed the length of stay of women in MCI-Framingham during 1986. The study 
established that 89% of all women serve less than six months in Framingham; 540/0 serve 
less than sixty days (testimony of Kate De Cou); The majority of Framingham inmates 
are convicted of property offenses, and are serving short sentences. 

One additional difference between female and male prisoners is that women file 
much less litigation regarding conditions in which they are held. For example, men held 



oJ , 

t 

n. Suffolk County a re protected by a consent decree that prohibits the sheriff from putting 
nore than one man to a cell. Suffolk County women have been held six to a cell at the 
Iwaiting Trial Unit at MCI-Fr:lmingham for years but do not have the protection of any 
::!~tion. On average, women arc convicted of much less serious crimes and serve 
n~horter sentences, and this difference may underlie the smaller degree of legal 
clions. It may also be that women prisoners do not have access to legal assistance 
1terested in these problems. 

We believe that the typical female offender would benefit greatly from local 
~ ommunity corrections. Women need to be near their children and families, close to the 

ommunity-based services they will need upon release. They have an overwhelming 
eed for substance abuse treatment programs that are available in the community. They 
Iso need access to work release, family-involved counseling, and critical reintegration 
lanning. 

The A TV is dangerously overcrowded. The Department of Correction reports that 
le unit is currently a~ 55SOAl overcapacity (Springfield Union-News, September 16, 1988). 
his means that women are often held five or six to a cell. Plans call for 100 beds to be 
:!ded to the A TV in the spring of 1989. This will reduce but not eliminate ove.rcrowded 
:mditions. 

Only 13% of those women held in the ATV are ultimately sentenced to MCI­
:amingham (Department of Correction, 1983). The women who are committed to the 
ru are usually unable to meet a relatively low bail. One-third of the women are held 
ecause they are unable to post bail of less than $500 (Advisory Group on Female 
ffenders, 1988). 

The overcrowding also makes visits and phone contact with the outside very 
fficult Phone calls are the most common means for women to contact family and 
i~o post baU, make postrelease plans, gamer support, and arrange for legal 
:s~e for child/family matters. Yet only two staff phones and three pay phones are 
railable during restricted hours for the roughly 100 women in the ATV. 

While there is general agreement that the conditions at the A TV are deplorable, 
ere is currently no court oversight of this facility, as there is for many of the local jails. 
lerefore, planning agencies and authori~es often leave women out of the equation 
hen devising solutions to overcrowding''('I'estimony of Kate De Cou). 

Alternatives that lessen overcrowding are the day reporting and alternative 
ntenong programs which have been funded by the Executive Office of Human 
.rvices and the Department of Correction. These programs allow women with minor 
fenses to remain in the community or return to the community at an earlier time while 
rving sentences. 

2-
The Awaiting Trial Unit 
at MCI·Framlngham ha. 
b .. n dangerou.ly 
overcrowded for y ..... , 
with women held the,. 
under deplorable condl· 
tlon •• 

Much progress has been made in recent years in Massachusetts in recognizing and 3. 
nfronting problems of gender bias in Massachusetts correctional facilities. Yet one F.male ~tl!lln •• a and 

offende,... a,. almod 
tical difference between the experience of incarcerated men and women remains: all held at MCI.Fram-
th few exceptions county facilities in Massachusetts do not house women. Ingham. a.cau .. they 

a,. held'at, one central. 
County detainees include people awaiting trial, as well as those serving sentences lzed facility, rather 

less. than two-and-one-half years. Female' county detainees prior to the mid-l97Os than. mo,.locallzed f. 
:re held in local county jails. The small number of women in these county facilities cllltl •• , they a,. at. a 

.Ignlflcant dJ .. dva". 
:re often held in terrible conditions with the only advantage being their proximity [0 tage to. almllarly 
!lr home community. Due to serious overcrowding in the local jails and the resulting .Huated'men who .... 
leral court action restricting the population at Boston's Charles StreetJail, women were held In county fac"m •• 

much closer to their' 
nsf erred to the Massachusetts Correctional Institution at Framingham MCI-Framing- h 

• 
Olne·"'''. 

:n result, is really several institutions in one facility: an awaiting trial unit, a house 
:0 aion, and a state prison. Men continue to await trial in local county facilities and 
ve their sentences according to their stan.JS in county facilities and or state prisons 
)m.ick, 1987, p. 8). 
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Because women comprise approximately 5% of the inmate population, some 
corrections officials originally thought that there might be advantages for women in 
centralization. We have not found that to be the casco Holding almost all women in one 
facility in the state, distant from most areas and severely overcrowded, has subjected 
them to substantially inferior conditions to men held for similar reasons. 

The disparity between the experiences of men and women offenders was 
eloquently stated by Robert Garvey, Sheriff of Hampshire County, in his public 
testimony. Summarizing from his statement contrasting the situations of men and 
women, Garvey notes that a man awaiting trial is held in a local county jailj he has 
reasonable access to legal counsel; he will have visirs from family and friends usually 
from the same area. Community-based services are available to him. Medical services 
and records from area health facilities are easily accessible. 

In contrast to this picture we found that a woman in awaiting trial status is shipped 
ofT to an overcrowded and maximum security Awaiting Trial Unit at MCI-Framingham, 
removed from easy access to legal counsel, family and friends, and community-based 
services. For the woman serving her sentence, the situation is worse. Female offenders 
are isolated geographically and limited in their possibilities for meaningful programs 
such as work-release, family-involved counseling, and reintegration. 

Complete decentralization, as in the past, with small numbers of women held in 
each county jail is not the alternative. A regionalized system might obtain the benefirs 
of centralization without the disadvantages of the current situation. 

The centralized detention of women awaiting trial at MCI-Framingham resulrs in 
women having far less access to their attorneys than do men awaiting trial in local 
facilities. Many attorneys find it difficult, impracticable, or impossible (given their busy 
trial calendar) to travel to Framingham. A defense attorney practicing in western 
Massathuseus testified that she has to devote an entire day to visiting a client in MCI­
Framingham and could therefore see her clienrs only once before trial. As a result of their 
being in Framingham, many women do not even meet their attorneys until the day of 
their trial. 

Similar complainrs were garnered from our survey of public defenders and distria 
attorneys. Over two-thirds of the public defenders surveyed found that overcrowding 
at the ATU impeded their ability to see their clienrs. According to survey responses, 
public defenders generally visit their male clienrs in county facilities twice as often as they 
do their female c1ienrs in Framingham, and several public defenders noted that they often 
do not confer with their c1ienrs until the day oCthe trial. 

Women's access to bail hearings is limited. Over half (59%) of the public defenders 
and district attorneys surveyed noted that men in county facilities generally have greater 
access to bail review hearings than do women hf'Jd at theATU in Framingham. 

The process of posting bail forawoman held at the ATU atMCI-Framinghamisalso 
made more difficult by the distance from her home community. For example, damily in 
Barnstable who wanrs to bail their female relative has to go to Framingham to present the 
money. If they don't have a car, they will ~.ave to take two or three different buses and 
a taxi, and they will have to arrive during Cert2.in restricted hours. By contrast, a man's 
family can present his bail at the county sherifPs office. Alternatives for bailing women at 
the county sheriffs office even if she is held elsewhere are under consideration. 

For some time, Hampden and Middlesex counties have had female staff assigned 
as full-time liaisons to MCI-Framingham. These individuals expedite bail reviews, seek 
alternative residences, call the women's lawyers, and assist women in moving back to 
the' county from which they came. The Executive Office of Human Services recently 
funded additional positions in Suffolk, Essex, Worcester, Norfolk, and Bristol. 
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• 111C ccntralization of detainees in MCI-Framingham also affects women's enroll­
'!'cnt in community-based programs that might serve as an alternative to being held in 
eu of bail or that might assist women when they leave Framingham. Such enrollment 
,r.red extremely difficult since most programs require a personal intake interview. 
~f. rogram representatives will routinely visit local jails, they nnd travel to 
ramingham prohibitive. Thus many female inmates lose the benefits that such programs 
:>uJd offer (Advisory Group on Female Offenders, 1988). 

As we indicated above, most incarcerated women are mothers (80-85%); and of 
lese, 90-95% are single mothers (Testimony of Kate De Cou). The distance between 
'amingham and the home area that most imprisoned women come from creates a great 
mier to contaa between them and their children. There may be few visits or no visits 
Jring the entire time that a woman is at MCI- Framingham. 'Ole children and mothers 
ten suffer serious emotional consequences. 

The distance from Framingham to a woman's home area also decreases the 
:elihood that she will receive visits from family members, clergy, friends, and others 
ho might offer support and resources for return to the community. 

The life experiences and current situation of most incarcerated women necessitate 
eciaUzed health services and treatment programs. -The simple fact that women bear 
i1dren means there needs to be special programming to maintain the family unit and 
event harm to the unborn fetus and the new infant- (testimony of Ula Austin, Social 
itice for Women, at Boston public hearing). A new program, which began operating 
1989, provides a model for how women's special needs can be addressed. 'Ole Neil 
)uston House, a struaured residential program that offers high-risk prenatal care, 
ostance abuse treatment, family services, and reintegration services, now offers 
)m~n prerelease starus an a}[ernative to prison. 

_ indicated earlier in:.this report, at least 900/0 of the women have a history of 
)stance abuse. Substance abuse treatment should be available for all incarcerated 
lmen who need it. There is currently a twenty-bed facility at the Massachusetts 
teopathic Hospital for women held under section 35. 

A recent survey at MCI-Framingham revealed that 100% of the women sampled 
Ie histories of one or more of the following: child. sexual or physical abuse, rape, 
teeing, or forced prostitution (Gornick, 1987). We believe that this indicates a need 
counseling programs to be available to all incarcerated women. In addition, women 
o are awaiting trial or sentenced women who have serious mental health problemb 
housed at MO-Framingham and do not receive adequate care. 

There is a longstanding controversy concerning how and where these mental 
lth services should be prOVided. Some people argue that a permanent facility 
licated to providing mental health care for incarcerated women is the best solution 
:nsure that this need is met Critics of this view fear that such a facility will become 
lridgewater" for women, referring to the bad conditions at the comparable facUity for 
1. Plans are underway for a fifteen-bed forensic care unit in a secure setting at 
ropoUtan State Hospital. However, this will not fully meet the needs of women at 
:-Framingham who need mental health treatment 

Some argue that treatment should be provided at MO-Framingham, and, 
)rding to Amy Singer of the Executive Office of Human ServiCes, a day treatment 
vam is currently operating there. Staff at Bridgewater State Hospital have received 
;tantial training in how to handle prisoners with mental health problems, but 
parable training has not been provided to staff at MCI-Framingham. 

Aer Cushner of the Women's Bar Assodation suggested in her public hearing 
m~wt there is need for a more efficient cooperative referral system between the 
artment of Correction and the Department of Mental Health to place women in beds 
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in state hospitals wherever available . 

Lila Austin testil1ed at the Boston public hearing that women from MCI· 
Framingham arc stigma tized by the mental health system and therefore some uniL'i refuse 
to take them. She recommends special training and support for mental hospital starf 50 

that they arc open to accepting these women for treatment and are able to provide 
appropriate carc. 

Raised awareness of incarcerated women's needs and innovative new programs 
point the way toward meeting the unique needs of the female offender and eliminating 
inferior treatment of women. BUL this new awareness and the new programs are slillthe 
exception and not the rule. Women held in the A 111 at MCI-Framingham are in 
deplorable conditions, without access to counsel and services that would allow them to 
successfully reintegrate into the community. The impact of this tragedy is doubled 
because most of these women have children whose lives are also damaged. 

1. Women awaiting trial and serving county sentences must not all be held In one 
centralized facility. Current plans call for the construction andlor establishment of 
regional facilities In Hampden, Bristol, Essex, and Suffoik counties. These should be 
established as quickly as possible to reduce tho aeVel'9 overcrowding and place 
women closer to their home communities. 

During the year proceeding the opening of any reglo'nal facility, county officials must 
plan for the arrival of woman prisoners. This should Include hiring female staff, 
training all staff, and astabllshlng appropriate programming Bnd services. 

If the building of new county houses of correction Is subject to delays and lengthy 
construction time lines, alternative locations should be considered. However, we do 
not advocate a return to the conditions that existed before centralization, where the 
O!Jmber of women In each county facility was too small to provide the neC8ssary 
r~ge of services. When beds are designated for women In new or expanded 
facilities, they should be protected from cuts forced by the pressure for additional 
beds for men. 

2. Facilities that Incarcerate women must address their special needs regardless of 
theIr representation In the total Inmate population or the pressures of budget 
constraints. The Department of Correction, county officials, the advocacy commu­
nity, and the Commission to Eliminate Gender Bias In the Courts should work In 
coalition to oversee the creation of new beds forwomento ensure thatthelrneedsa ... 
met In the present and over the long term. 

3. Until women aro moved back to local facilities every effort should be mad. to 
encourage community-based service providers to give priority to those county 
women held away from their home communities. Alternative arrangements should 
be made for Intake procedures for women while they are held In MCI-Framlngham. 

4. Whenever a woman can remain In the community, such as through local detoxifica­
tion facilities, day-reporting centers, or alternative sentencing programs, thla ahould 
be oncouraged. 

1. 

2. 

3. 

4. 

The Commiuee regrets thal it could not study the very important issue of prostitution. For a 
comprehensive ,rudy of this issue in Florida, see Levine, 1988. 

Interview with Sandy Wixted, Director of the Children's Hearing Project. 

In the 6- to 13-year old age group,. boys slightly outnumber girls. The explanation of this offered 
by Janet Eustis, Deputy Commlssioner of DSS, is that girls remain fairly passive until aboul13 yeat3 
old, whereas boys begin acting out at a much younger age • 

Sutislics provided by Janet Eustis, Deputy Commlssioner of DSS, and Julia Herskowitz, Director of 
Research, DSS. 

5. Ao:ording to Janet Eustis of DSS, servicCl"5 are beginning to recognize the special needs of ado!esttt1t 
girls, and more prognms are becoming avaUable to them. 
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Sandy Wixteu and Ken ~mllh, forme'r I~ccutivel)ireclor of J{oxbury Youthworks. 

i- TcslimonyofSatluy'XilxtC'U. ProfeMionals working wilhjuvenile offenders bclievethat girls run away 
from I poor or abusIve silualton, whereas boys try to "tou8h" it out or arc OUI in the community 

•

committing delinquencies. 

I. DYS st.tlillics supplied by I)r. Susan Guarino, Direclor of Research, DYS. 

I. Testimony from Sandy Wixted. 

o. Nonsecure programs available to girls include fosler homes, noncontracl group home programs, 
DARE family services, and a new independent living program. Nonsecure programs arc unlocked 
facilities thaI are personnel secure. 

I. According to Francine Pop<: of DYS Program Development, programs in Secure treatment for girls 
have recently become more comparable to those for boys, including a skills buildingsegrnent in the 
maximum security program. 

2. It is worth noting that comparing sentences for simiJ.1r crimes, almost three-quarters of the public 
defender/diltriet attorney respondents fmd that judges give lighler sentences to women with child­
care responsibilities than to men without these responsibilities. In setting bail, the proportion is even 
more extreme: 83~6 of the respondents note thai judges often set lower bail for women under these 
conditions. 

3. The risk/need form was fltst validated in 1980 with funding from the National Institute ofCorrcction, 
implemented on;ll statewide basis in 1982, and revalidated in;ll later study. The most recent form 
became elTective}anuary 1, 1989. 

I. TheNor!and:mdMannstudyreve,ded that a greaterproporuon of violations fo rmenthanforwomen 
were based on new criminal charges. In contrast, charges against women were found to be 
disproportionately lechnical violations of probation. Interviews were undertaken to identify why 
women are reponed for technical violations given the overaowded correctional facUities and the 
consequent concern for revoking only the most serious cases. The researchers concluded lhat, from 
the probation officer's perspective, some women became troublesome for two reasons: ~ey made 
time-consum1ng demands thatlended to be organlzationally disruptive, and the kinds of problems 
they experienced tended to lie beyond the interests of the agencies serving them (i.e., welfare, 
chUdren, interpersonal relations) . 

• 

• 
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