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Criminal and Juvenile Justice

Women compose a small portion of the offender population; in 1987, women
constituted 5% of offenders in the Commonwealth (Department of Correction, 1987).
Because they account for a small and comparatively nonviolent percentage of those
incarcerated, women have traditionally been the “silent minority” within the penal world.
Inthe past several years, however, that status has begun to change. Nationwide statistics
on arrest show that the rate of women's involvement in crime is growing faster than the
rate for men, and the proportion of women involved in criminal offenses is greater than
ever (Tjaden and Tjaden, 1981). The rise in women's criminal activity has sparked
interest on the part of both public officials and social scientists, and the unique problems
that female offenders face have begun to be addressed.

Social scientists studying the treatment of female offenders by the judiciary are
divided overthe nature of that treatment. Some researchers assert that women are treated
"chivalrously” by the legal system. They point to studies indicating that women are held
in-custody less ofien than men, receive fewer convictions, and are given lighter
sentences. Otherresearchers hold that women are at a disadvantage in the legal system.
They are critical of the studies done on the relationship between gender and judicial
outcome in cases involving adult offenders and point to more recent studies suggesting
that much of the difference in ireatment between men and women is related more to the
prior record of the defendant and the type of crime committed than to gender. These
researchers also note that it is only women who engage in traditionally feminine offenses
such as property crimes who benefit from “chivalry” and that women who step out of
the stereotypic role to commit more violent, personal offenses are actually treated more
harshly than men (Chesney-Lind, 1978).

Despite the differences of opinion on how female offenders are treated by the
judiciary, there is general agreement that women in prison are at a definite disadvantage
to men. Nationally, women have less access to resources within the penal system than
do men. Because there are so few correctional institutions for women, women are often
remote from family, friends, and community resources (Rafter, 1985). Yetboth nationally
and statewide, women have a great need for support services. Accordingto a November
1988 report by the state Advisory Group on Female Offenders, most of the women at
the Massachusetts Correctional Institution (MCI) at Framingham are mothers with
substance abuse problems. Many of them have used intravenous drugs and have
histories of physical and sexual abuse. The majority of the female offenders have been
incarcerated for nonviclent crimes, and they are in for relatively short sentences. Often

they pass through the penal system without receiving the support services they greatly
need.

In keeping with the recent recognition of the importance of studying female
offenders as they move through all phases of the judicial system, the Gender Bias Study
Committee (the Committee) decided to examine the treatment of female offenders within
both the courts and penal institutions. We were specifically interested in the treatment
of women in such areas as bail, sentencing, and probation, and in comparing their
treatment to that received by men in similar circumstances. In addition, we examined
the status of women at the Awaiting Trial Unit (ATU) atMCI-Framingham to see if women
have the same access to resources as incarcerated men.!

The Committee also investigated the treatment of girls and boys brought into the
courts. Female juvenile offenders face many of the same problems that confront female
adult offenders: many of them have histories of physical and sexual abuse; many have
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substance abusc problems; and many must deal with the hardships of teenage
pregnancy. The manner in which juvenile offenders are treated by the courts and by the
social service agencies that work in conjunction with the courts is an arca of intense
interest to those concerned with addressing the needs of children, as demonstrated by
the comprehensive work of the Commission on the Unmet Legal Needs of Children. In
Massachusetts, juvenile delinquents are serviced by the Department of Youth Services
(DY$), while youths who have committed status offenses are referred to the Department
of Social Services (DSS), Our Committee examined how courts and social service
agencies respond to the needs of children under their jurisdiction, concentrating on the
ways in which boys and girls are differentially affected by the juvenile justice system, We
examined the types of programs offered by DYS and DSS, the availability of the programs
toboysand o girls, and the courts’ placement of children in these programs. Justas adult
offenders deserve fair and impartial treatment, the courts must ensure the fair treatment
of juveniles in their care,

Juvenile Offenders

The treatment of juvenile offenders in Massachusetts has changed dramatically in
the last fifteen years. In 1973, the state passed a Children in Need of Services (CHINS)
statute that completely revamped the manner in which juvenile offenders are serviced
through the courts. The distinction between children charged with status offenses and
those found delinquent was emphasized, and the commingling of the two sets of
offenders was prohibited. From 1973 on, status offenders were to be serviced by the
Deparntment of Social Services (DSS), delinquent offenders by the Department of Youth
Services (DYS).

This is the ideal scenario for the treatment of juvenile offenders. In practice,
however, the lines between DSS and DYS are not impermeable, and factors other than
the nature of the offense influence the placement of offenders. Primary amongtheseare
the availability of programs offered by DSS and DYS and the attitudes held by those
involved in the servicing of juveniles toward female and male offenders.

The manner in which juvenile offenders are handled by the courts and by DSS
and DYS is an area of intense interest to those concerned with addressing the needs of
children. A recent repont released by the Governor's/Massachusetts Bar Association’s
Commission on the Unmet Legal Needs of Children comprehensively deals with many
of the issues facing juvenile offenders. While our Committee recognizes the many
problems dealt within that report, we concentrated on examining the ways in which boys
and girls are differentially affected by the system, particularly in terms of placement in
DSS and DYS programs. Examining the issues thraugh a variety of research tools, the
Committee found that:

1. There are more female adolescents referred to the Department of Social Services for
CHINS in the 14- to 18-year old age group than males. There are, however, more
male-oriented programs available through DSS, thus disproportionately affecting
services to female adolescents and creating a disparity of treatment based on gender.

2. Female juveniles represent 2 majority of the commitments to the Department of
Youth Services on contempt proceedings in CHINS cases for disobeying a court
order. Since the statutory mandate on CHINS cases prohibits placement, commit-
ment, or commingling with DY$S clients in DYS programs, DYS detention or
commitment on contempt appears to be in conflict with the statute.

3. A majority of the girls both detained and committed to the Department of Youth
Services have had previous involvement with DSS; only a small number of the boys
in this situation have had previous DSS involvement.
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4. Proportionately more girls than boys are detained on bail at DYS in comparison to
the number who are eventually committed. In addition, a greater percentage of the
girls detained have been charged with minor offenses (such as disorderly conduct
or possession of alcoholic beverages) than have the boys.

S. The perception among respondents to the public defenders'/district attorneys’
survey is that judges may be more concerned with a girl's likelihood of living on the
street than a boy's. Their perceptions are corroborated by testimony from experts
working with juvenile offenders, This protective attitude may alffect detention rates.

6. DYS programs and facilities are more limited for girls than they are for boys. This
is true of both nonsccure and secure facilities. Although there are secure detention
{acilities for boys throughout the state, there are only two secure (locked) detention
facilities for girls, in Waltham and in Brockton. The detention of girls outside of their
geographical area seriously limits their access to legal and social services.

Statistics were gathered from the Office of the Commissioner for the Department
of Social Services, the Office of the Commissioner for the Department of Youth Services,
and the Springfield Juvenile Court. In addition, assistant commissioners and directors
of research for both DSS and DYS made presentations to the Committee, and Committee
members interviewed several other professionals who provide services to juvenile
offenders and work with the courts. Among these were Sandy Wixted, Director of the

Children's Hearing Project, and Ken Smith, former Executive Director of the Roxbury
Youthworks, Inc,

Responses from the judges’ survey and the public defenders'/district attorneys’
survey were also used to prepare this report.

Juveniles, whether male orfemale, are serviced through the juvenile court forboth
status offenses (runaway, stubborn, truant) and delinquency (criminal) offenses. For
status offeitses they are serviced by the Department of Social Services, for delinquency
offenses by the Department of Youth Services. In both cases, the service usually occurs
when work with a probation officer in the court has not been successful.

Prior to 1973, children who committed status offenses were placed at the same
training schools as those who were found delinquent {charged with committing crimes),
and the two sets of youngsters commingled. The training schools were self-contained,
large institutions similar to reformatories in other states. In 1973 Massachusetts passed
the CHINS (Children in Need of Services) statute, which encompassed all status offenses.
After 1973 all children found to be status offenders could be committed only to the
Department of Social Services 1o receive needed services. A fundamental objective of
both the CHINS legislation of 1973 and the Federal Juvenile justice and Delinquency
Prevention Act of the following year was to protect the youthful status offender from
potentially harmful interactions with youths who are frequently older and more
experienced in delinquent activities (Unmet Legal Needs of Children, 1988, p. 40).

In 1973 conditions also changed for delinquent offenders. All the massive,
punitive training schools were closed, and the Department of Youth Services began to
service children charged with delinquent offenses in a range of community-based
programs and secure facilities (Margolis, 1988, p. 3). Deinstitutionalization took place
more quickly for boys than for girls, with the closing of girls' training schools lagging
behind the closing of boys’ schools.?

Beginning in 1986, a drastic increase was noted by DYS of judges electing to
invoke their contempt of court power in CHINS cases where youths failed to comply with
court-ordered treatment plans administered by DSS. As a result, these youths were
ordered detained by DYS and were even committed to the custody of DYS based on the
contempt of court finding. By taking this action the courts effectively authorized the
commingling of delinquent and status offender populations in DYS-operated facilities—
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a sitbation that is in direct conflict with both the Massachusetts CHINS statute and the
Federal Act on Juvenile Justice (Unmet Legal Needs of Children, 1988, p. 40).

Aware of current court practice, the Executive Office of Human Services (EOHS)
has formulated and mandated an interagency agreement, signed by both DSS and DYS,
for DYS-committed juveniles on CHINS contempts. The agreement mandates a service
plan formulated by a team from both departments that meets the needs of the child and
also addresses the goals of returning the child to the custody of DSS as quickly as
possible. The return of custody to DSS is then formalized by a motion to rescind the
commitment order to DYS (DYS and DSS Interagency Agreement of May 1988).

The majority of the CHINS referrals to DSS statewide in the 14- to 18-year old age
group are girls.> According to 1986 DSS statistics, 56% of the referrals in that age group
were girls. Data gathered at the Springfield Juvenile Court highlight the numbers at the
local level: 53% of the total CHINS petitions filed in 1983 involved girls; 56% in 1984,
57% in 1985; 59% in 1986; 61% in 1987; and 58% in 1988,

Despite the preponderance of adolescent girls in DSS care, experts indicate that
the majority of services and programs provided for youths in this age group by the
Department of Social Services are male-oriented. DSS statistics for 1988 reveal that 50%
of the slots available in community residential programs serving children 7 to 18 years
old were for both boys and girls; 32% were exclusively for boys, while only 18% were
exclusively for girls. This means that despite the higher number of adolescent girls
referred to DSS, there are 238 fewer residential placements available statewide for girls
than there are for boys.}

According to testimony received by the Committee, DSS and other agencies
dealing with juveniles find that programs and providers (such as foster homes and
residential programs) are hesitant to service teenage girls because they believe that they
are more difficult to work with than adolescent boys.$ Not only do girls make up the
majority of runaway CHINS cases,” but, because of the wide extent of sexual abuse
among girls and the great increase in teenage pregnancy, adolescent girls also have
special needs that must be addressed through special programs. Experts interviewed by
our Committee noted, however, that these special needs often disqualify girls from the
programs that may be available to them. Ken Smith, former Director of Roxbury
Youthworks, related the circumstances of pregnant girls who are also drug addicts. Often
a drug program will not take such girls because they are pregnant, while a pregnancy
program may not accept them because of their drug addiction.

The lack of DSS services for adolescent girls has serious consequences that affect
the handling of female juvenile offenders by the courts. Of primary concem to the
Committee is the possible relationship between lack of DSS services and the high
percentage of girls who are committed to the Department of Youth Services on contempt
in CHINS cases.

According tc DYS statistics, 65% of those committed to DYS on contempt
proceedings in CHINS cases in 1987 were girls, while the proportion rose to 74% in 1988.
The DYS statistics on DSS-involved committed offenders further show that 55% of girls
committed to DYS on delinquencies were previously serviced by DSS in some manner,
compared with only 23% of boys.

Although judges responding to the juvenile section of the judges' survey reported

that the lack of DSS programs is just as likely to influence their decision to.commit 2 male

juvenile to DYS as a female, comments from juvenile judges to the Committee indicate
that some judges commit girls to DYS on contempt in CHINS cases with the hope that
the child can be secured, stabilized, and provided with services not available from DSS.
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Whatcver the reasons for the commitment of adolescent girls to DYS on contempt
in CHINS cascs the results are the same: girls who are status offenders are commingled
with delinquent offenders to a greater extent than are boys who are status offenders.
Since a fundamental objective of the CHINS legislation of 1973 was to protect the status
offender from potentially harmful interactions with youths who are experienced in
dclinquent activitics, girls are disproportionately disadvantaged by this placement.

Although the majority of commitments to the Department of Youth Services are
males, proportionately more girls than bioys are detained on bail in comparison to the
number who are eventually committed. In 1987, girls accounted for approximately 13%
of the new commitmentsto DYS and about 19% of those detained. Ofthe girls detained,
22% were actually committed, in contrast to 32% of the boys. A similar pattern is evident
for 1988, in that year, girls made up approximately 12% of the total commitmentsto DYS
and about 17% of the detainees. Of the female detainees, about 17% were committed to
DYS, compared with 25% of the boys detained. (See Table 1.) This means that in 1987
and 1988 one-third more girls than boys were detained but not committed.®

Table 1
1987 1988
Boys and Girls as Percentages of Giris Detalned 19% 17%
Detained ¢ nd Committed Populations Boys Detalned 81% 83%
Glris Committed 13% 12%
Boys Committed 87% 88%
Qirls Boys
Percentage of Detainees Committed 1987 22% 32%
to the Department of Youth Sarvices 1988 17% 25%

Statistics from DYS also reveal that a greater percentage of the girls detained have
been charged with such minor offenses as disorderly conduct or possession of alcohol
than have the boys. This is not true, however, in the area of commitment; DYS statistics
show that there is no significant difference in the types of crimes girls and boys are
committed for, Most girls who are committed to DYS have been convicted on serious
delinquencies and have about the same proportionate rate of serious versus minor
charges as do committed boys (DYS, Analysts of Commitments, 1987).

Both the detention rate and the fact that girls are detained on more minor offenses
than boys tend to support the perceptions of attomeys and experts working with juvenile
offenders that judges and/or probation officers. have a2 more protective attitude toward
girls. Almost three-quarters (73%) of the attorneys responding to the public defenders’/
district attomeys’ survey have observed that judges “appear to be more concerned about
a girl'’s likelihood of living on the streets than a boy’s.” According to testimony from
experts, the concerns that judges have regarding girls focus particularly on prostitution
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and the necessity of *getting girls in from the Combat Zone.™ The more protective attitude
towards girls indicated here may be coupled with a subtle bias resulting in the message
that young boys don't need protection and can fend for themselves.

Because the overwhelming majority of those committed to DYS are boys (in 1987,
87% were boys; 13% were girls), the majority of programs and facilities provided by that
department are for boys, Both the number and types of nonsecure programs available
to girls committed to the custody of DYS are more limited than they are for boys." Like
the programs offered by DSS, the majority of DYS programs are male-oriented and do
not address the specific needs of adolescent girls, such as pregnaficy and sexual abuse.
There are, moreover, no contracted group home programs for girls, perhaps reflecting
the reluctance on the pan of service providers to work with female offenders.

The situation for secure facilities is similar: there are only two secure detention
facilities for girls in the state. This lack of facilities poses problems for female juvenile
offenders that are similar to those facing female adult offenders who are detained at the
Awaiting Trial Unit in Framingham. Girls are more likely to be detained out of their
geographical areas than are boys; it is more difficult for girls to be visited by their families
and other members of their support network; and their access to legal and social services
is more limited than that of boys.

Girls are also disadvantaged in their ability to enter a secure treatment program,
Although there are secure treatment programs available to girls, access to them is limited.
A mandatory referral to secure treatment occurs only when a girl has committed a very
serious crime, such as murder or armed robbery. Because of the limited number of
available slots in such programs, an optional referral to the Secure Treatment Board
seldom results in placement "

Accordingtotestimony from representatives of the Department of Youth Services,
DYS is aware of the need to have a secure detention facility in each regional area for the
placerient of girls. Because of the increasing awareness at DYS of the special needs of
adolescent girls, the Department also recognizes the necessity of establishing more
quality programs for girls, particularly for pregnant teenagers. Putting these programs
in place is problematical, however, due both to the proportionately smaller number of
girlsthan boys placed with DYS and the fiscal challenges involved in the creation of new
facilities and programs.

Testimony, surveys, and statistics all support the conclusion of the Committee that
gender is a nuajor factor affecting the handling of juvenile offenders. Although there are
serious problems facing both male and female juveniles, evidence suggests that girls are
disadvantaged to a greater extent than boys in the area of DSS and DYS placement and
service. According to our research, the disparate treatment is a result of two related
factors: 1) the lack of programs offered for girls by both DSSand DYS; and 2) theattitudes
held by service providers toward female offenders.

Service providers’ attitudes are especially critical when examining the relationship-
between lack of services and treatment of female juveniles. Because adolescent girls
have special needs, there is 2 tendency among service providers to view girls as “harder
to handle” than boys. This belief results in a iack of programs for female juveniles in
DSS care. Thelack of DSS services can, in turn, be related to the disproportionately high
percentage of girls commited to DYS either on contempt charges in CHINS cases or on
detention for 2 minor delinquency offense, judges commit girls to DYS with the hope
that they can be secured, stabilized, and provided with services not available from DSS.
Oncein DYS care, however, girls continue to face similar problems. The majority of DYS
programs are male-oriented and often do not meet adolescent girls® specific needs.

By educating service providers to female offenders’ needs and by providing
strong guidance in the fulfillment of these needs, DSS and DYS can work to improve the
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quantity and quality of programs that arc available to girls, Itis the responsibility of those
who fund vendors to ensure that the biases of service providers are not reflected in the
programs offered to cither girls or boys.

The biases of judges and probation officers are also extremely important, for they
may well explain the dispropenionately high detention rate of girls in comparison to their
rate of commitment. This explanation is plausible since survey results and expen
testimony indicate that judges and probation officers hold a more protective attitude
toward girls than boys. While our Commitice shares the concerns of judges and
probation officers about the dangiers of girls living on the streets, we must emphasize
that the courts should be equally . ncerned about the dangers faced by boys living on
the streets, The type of placement tiat is given to juvenile offenders by the courts must
not be based on paternalistic attitudes which differentiate between boys and girls, but
on the kinds of offenses that have been committed and on the specific needs of each
offender,

Testimony from representatives of DYS reveals that this department is attempting
to deal with the lack of female-oriented programs and facilities. The quality and variety
of programs available for girls have improved considerably in the last two years, and a
Young Women's Advisory Committee, composed of representatives from all the DYS
areas of the state, has recently been formed. The advisory committee works on intemnal
issues, and many of the more recent additions to programs statewide are a result of its
recommendations,

While we applaud the recent work of DYS, the Commlttee makes the followlng rsc-
ommendations for Improving the conditions of female Juvenlie offenders:

1. The Department of Soclal Services should recognize the needs of its female clients
and provide programs that meat those needs. Thesa programs should Include:

a. more independent living slots.

b. shont-term,resplte placemants insmailgroup settings thatare personnel secure,
with access to services such as schooling and counseling. The DYS secure
detention facility, Pelletler, Is a good example of what could be achleved.

c. sservices that address the drug problems and parenting responsibilities of giris.

2. Sensltivity tralning forjudges and probation officers s needed to help them become
mora aware of the paternallstlc, protective attitudes that they and others may hold
concerning the needs of giris. These attitudes may Influence judiclal decisions.
concerningthe placement of glrlsIn more protective settings than are warranted and:
also the detention of gliris for minor offenses.

3. TheDepartment of Youth Services should be commended forthe strides It has made

In equalizing programs and treatment for boys and girls, and should be encouraged.

to continue to develop more programs that spacifically meet the needs of each group.

Bail and Sentencing of Adult Offenders

An ongoing debate questions whether female adult offenders receive lower bail
and more lenient sentences than do male offenders. Our Commitee reviewed several
studies that attempt to resolve this debate by explaining what appear to be discrepancies
in sentencing between male and female offenders. The debate is wrought with serious
challenges: in general, women and men commit different types of crimes (Table 2), their
criminal histories are dissimilar, the demands of their lives are different, and so are the
reasons thatbringthemto crime. To compare such different populations is a demanding
task. Yet this debate deserves attention, forit is at the heart of any investigation of gender
bias in the experiences of offenders.
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Table 2 Differences in Offense Patterms for Males and Females

Percent of all arrosts

UCR Index Crimes Males Fomales
Murder & non-negligent/manslaughter 88% 12%
Rape 99% 1%
Robbaery 92% 8%
Aggravated assaulit 87% 14%(sic)
Burglary 93% 7%
Larceny-thelt 69% 1%
Motor vehicle theft 1% %
Arson 87% 13%

*Man are more likely than women to be arrestad for the more terious crimes, such as murder, rape, robbery, or
burgiary,”

*Arrest, jail, and prison data all suggest that a higher proportion of women than of men who commit crimes are
involvad in property crimes, such as larceny, forgery, fraud, and embezziemont, and in drug offonsos.”

(from: U.S, Department of Justice, Bureau of Justice Statistics, *Raport o the Nation on Crime and Justice,” 2nd
od,, March 1988) (Their source was the FB} *Crimo In the United States 1985",)

Recognizing the lack of consensus on this complex issue, and acknowledging that
within the parameters of our study we could not arrive at a complete understanding of
sentencing and bail setting, the Committee chose to study a few areas where we could
make a contribution to the debate. Specifically, we concentrated on the two variables
of child-care responsibilities and primary family-income provider responsibilities (family
provider), examining the effect of these variables on bail and sentencing. In addition,
we looked at the influence on judges’ decisions of the overcrowding at the ATU at MCI-
Framingham, the distance of MCI-Framingham from the offender’s home, and the
availability of substance abuse programs. We also sought insight into the treatment of
women during the sentencing process,

We regret that we were unable to consider such important factors as criminal
history and special treatment needs. These can only be properly determined with a large-
scale record search for which we did not }-ive the resources.

The Committee found that:

1. When asked only about the effects.of primary child-care or primary family-income
provider responsibilities, many attorneys reported that judges set lower bail and give
lighter sentences to female offenders than to male offenders charged with similar
crimes, independent of their responsibilities in these areas. While these factors do
affect bail setting and sentencing, they do not appear to be the major determinants
influencing judicial decision making.

2. The Committee was not able to conduct a study that controlled for the differences
in types of crimes (e.g., violent versus nonviolent) and criminal histories. Previous
studies suggest that these could explain the reported differences in sentencing and

bail setting. Gender discrimination could also play a determiriing role. Our findings.

indicate the need for monitoring to determine that differences in sentencing are being
made for appropriate reasrns,

3. A majority of attorneys surveyed reported that judges are not influenced in their
sentencing decisions by the distance between MCI-Framingham and the offender’s
home, though this could be an influence in the case of offenders who live particularly
far from the facility.

4. Judges reportedly recognize the substance abuse treatment needs of women to the
same extent as they do those of men. The lack of appropriate programs may lead to
different sentencing patterns between male and female offenders, though attorneys

Maszachusetts Qender Blas Study
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surveyed do notagree on whether this results in higher incarceration rates for women
or for men,

Unaceeptable, paternalistic statements are made to female offenders during the
s’cing process, statements that are not made to men.

The Committee administered a survey to public dcfenders, attorneys working in
superior court with the private division of the Committec for Public Counsel Services,
rict attorneys, and assistant district attorneys (public defenders'/district attomeys'’

rey). Further, several speakers at the public hearings addressed the issue of
.encing.

In our survey of public defenders and district attorneys, the Committee created
'pothetical situation and asked respondents, based on their experience, to answer
stions on sentencing and bail setting. We asked them to think of cases they have
dled in which women and men have been charged with similar crimes, and then to
ipare sentencing and bail setting in those cases. We then incorporated the variables
‘hild-care responsibility and family-income provider responsibility, and asked
ondents to identify their impact. We also asked questions regarding the impact on
encing of the ATU at MCI-Framingham and of the substance abuse needs of

aders. Answers reflected the perception of respondents, based on their experiences
te courts.

This report is our Committee’s contribution to a continuing debate that attempts
lentify the variables which influence judicial decision making in the areas of bail
ng and sentencing. We have in no way answered the question of whether women
men charged with similar crimes receive similar sentences and bail. We chose what
saw as two of the most gender-related variables, child-care and family-income
id ponsibilities, and isolated these to determine their impact on bail setting and
=n\@. Theimpact of othes variables, such as criminal history, is better left to a study
does not try to compare the sexes, but tries to determine whether offenders of both
s are receiving fair and impartial treatment in the setting of bail and sentences,

The general feeling among attorneys who responded to cur survey is that female
wders have lower bail set and receive lighter sentences than males offenders when
zed for similar crimes, Both public defenders and district attorneys believe this to
ue whether or not the woman or man has primary child-care responsibilities or is
yrimary family-income provider, though these factors do have some impact on
sion making. Approximately 90% of the respondentstothe publicdefenders’/district
aeys’ survey reported that, for similar crimes, women who do not have primary
-care responsibilities often or sometimes have lower bail set and receive lighter
:nces.than men with child-care responsibilities.'?

Similar results were found in considering the role of offenders as primary family-
ne providers. Though attorneys reported that women often have lower bail setand
ve lighter sentences in cases where the female offender is the primary providerand
1ale offender is not, many reported that when these roles are reversed women are
-eated more leniently. Approximately seven out of ten respondents indicated that
;s oftenset lowerbailand givelighter sentences to female offenders who are primary
dersthan to men who are not. However, half of the attorneys responded that female
derswhoare not primary providersare often given lighter sentencesand have lower
ot than men who are, over 80% noted that this occurs often or sometimes. Though
ile of primary provider plays a part in bail and sentencing decisions, other issues
Ir WW: a greater influence,
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Public testimony reccived by the Committee tended to corroborate the survey
results, Hampshire County SheriffRobent Garvey testified that judgestend to give women
lighter sentences than men and are more likely to give women a sentence of probation
for offenses for which men would be incarcerated. One explanation given for this was
that judges arc aware of the conditions at MCI-Framingham and are reluctant to sentence
women there, particularly when it is far away from the offender's home community. This
explanation was not strongly supported in our public defenders'/district attorneys'
survey where almost three-quarters of respondents reported that judges rarely or never
take into account the distance between MCI-Framingham and the offender's home in
sentencing female offenders to a house of correction. 1t is possible, however, that the
remaining quarter of the respondents—those who believe judges do take distance into
account—are from the four western counties where proximity is more often an issue,
Respondents to the public defenders'/district attorneys' survey were almost evenly
divided in their perceptions as to whether judges take the overcrowded conditions at the
ATU at MCI-Framingham into account when setting bail for female offenders: 51% noted
that they often or soritetimes do, while 49% reported that they rarely or never do.

According to Lila Austin of Social Justice for Women, 90% of the women in MCI-
Framingham are chronic substance abusers, We asked respondents to the public
defenders'/district attorneys' survey to explain how the perceived availability or
unavailability of substance abuse treatment programs in the Commonwealth's correc-
tional facilities affects the sentencing of men and women. A majority of the respondents
indicat:d that judges recognize the substance abuse treatment needs of women to the
same extent as they do those of men. Seventy-five percent stated that in sentencing
offenders to probation, judges require men and women to participate equally in
substance abuse treatment programs.

The lack of substance abuse treatment programs may lead to different sentencing
pattemns between male and female offenders. Forty-three percent of the female
respondents and 32% of the male respondents reported that, in general, judges are
unable to require participation in substance abuse programs when they feel it is
appropriate to do so because there are not enough programs available for either women
or men. Just over one-half (52%) feel that the lack of programs for women leads to
differentincarceration rates for men and women. Interestingly, almost one-third of those
who felt this way thought it leads to a higher incarceration rate for women, while the
rest thought it leads 1o a lower incarceration rate for women. This difference of opinion
remains unexplained.

In the public defenders'/district attoreys' survey, we asked respondents to note
how often they have observed *judges make patemnalistic statements to female offenders
during the sentencing process that [they do not make] to men.” We did not attempt to
define such statements for respondents, leaving that open to their own experience. We
feel strongly that inequitable treatment, especially if expressed in protective, demeaning
terms, is unacceptable in the courts.

Male and female attorneys disagree about the frequency with which judges make
paternalistic statements to female offenders during the sentencing process that they
would not maketomen, Sixty-two percent of the women attorneys whoresponded noted
that such statements occur sometimes or often, while over one-third (37%) of the men
responding thought the same. That more than half of the responding women and ohe-
third of the responding men believe that paternalisticstatements by judges "sometimes or
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AMen” occur in courtindicates that gender-biased attitudes arebeing openly expressed in
ume courtsin the Commonwealth and may possibly be affecting the disposition of cases
wolving female defendants,

‘Ionlrolling only for an offender's role in child care or financial support, we found
tthese variablesdo notappearto havea primary influence on judicial decision making
1theareasof bail setting and sentencing, ‘The conclusion of the Committecisthat though
ur data regarding these variables are informative, other factors must be considered to
1oroughly understand differences in the experiences of men and women at the bail-
:lting and sentencing stages. Since women and men have very different criminal
wolvements, it would be more informative and better directed to look at the crimes
smmitted, criminal histories, and life circumstances of all offenders and to determine
‘hether disposition takes all of those factors into account in an unbiased manner,

In addition, we conclude that the sentencing decisions of judges oftenrely on the
sailability of substance abuse treatment programs. Though our information varies as
1 the differential effect on women and men, it is clear that the lack of these programs
arts both groups and makes the job of the judge much more difficult. The court system
ust recognize that substance abuse treatment is an important need for the offender
>pulation, and it must help the system move to a more comprehensive model of the
eatrnent of offenders. ‘

Many attorneys reported that paternalistic statements are made to women in the
'ntencing process that are not made to men, This demonstrates that some judges still
ibscribe to sexist notions regarding the role of women. In breaking the law, these
omen have deviated from behavior acceptable for women, and some judges seem to
t them know that they do not approve. This is unacceptable in our courts.

To better understand and eradicate the effects of sex stereotypes on sentencing,
) the following recorimendations:

Research Indicates that female offenders most frequently engage In nonviolent
property crimes and suffer more from famlly and economic difficulties than do male
offenders. Therefore,the Committee recommends that the judiclary keep abreast of

current rasearch Into the types of crimes committed by female offenders, suggested

causes for thelr criminal behavior, and the current thinking on steps necessary to
curb further criminal actlvity. Judges, In setting criminal sentences, should be
cognizant ofthefactors that are unique to female offenders and should craft criminal
dispositions that address their needs.

M.G.L.c.123, §35, provides that the Department of Mental Health, In conjunctionwith
the Department of Public Health, shall provide the district courts of the Common-
wealth with a list of avallable substance abuse treatment programs on a monthly
basls. However, the Department of Mental Health Is no longer responsitle for
providing substance abuse treatment services and that responsibliity now lles with

the Department of Public Health. We recommend that the statute be revised to reflect

that change. Inaddition, a mechanism for ensuring that this Information s avallable
to the judges of the Commonwealth, both in the superior court and district court

departments, shouldbe established betweenthe Departmerit of Public Health andthe

Office of the Chlef Administrative Justice of the Trial Court.

In additlon, the Judiclary should racognize that the lack of appropriate substance
abusetreatmentprogramsinhibits the abllity of judgesto accomplish thelr objectives
In sentencing, whethar through probation orincarceratlon, and it should become an
advocate for additional resources in the Department of Correction or through the
community-based programs,

Tralning programs such as the Judiclal Tralning Institute and the Flaschner Institute
] tothe possibliity that genderblas influencestheir decislon making. Programs
o nder blas should Include tralning on the proper, respectiul way to address
female offenders.
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Probation

The Committee's report on overcrowding in the women's correctional facility in
Framingham demonstratesthe need foralternatives toincarceration, including probation,
In discussing probaticn, it is important to remember that women's lives and the types of
crimes they typically commit are different from those of men. Thus, the risks female
probationers pose to socicty and the needs they have are also different. Lila Austin,
codirector of Social Justice for Women, explained at the Committee's public hearing in
Boston that “women have special nceds based on their historical and present day
conditions in society.” Probation officers must take these special needs into account in
order to provide fair and effective probationary treatment. For these reasons, the
Committee decided to consider the practices of the probation systemto determine if they
are sensitive to the particular conditions of women on probation. In examining the
practices of the probation system, the Committee concentrated on the risk/need
classification systern. Of primary concern to us was the extent to which the system is
sensitive to the risks and needs of female offenders.

The Committee found that:

1. The risk/need classification system appears to rely on a rigid format designed to
identify the risks and needs of male offenders, perhaps disregarding certain charac-
teristics of female offenders. Notably, the factor of employment raises the question
of whether the supervision levels and plans of female probationers, who often have
child-care responsibilities and are unable to work outside of the home, require them
to meet more stringent requirements of supervision than male probationers.

2. Significantly fewer women commit crimes against the person ard have had fewer
court appearances than their male counterparts, yet they are subject, on average, to
longer supervision than men (i.e., 21 months to 20 months).

3. The personal and family issues faced by the typical female offender appear
significantly greater in number and complexity than those of the typical male
offender. Among other consequences, this may result in the female offender having
to contend with 2 myriad of bureaucracies and agencies. Such an experience can
be overwhelming and self-defeating,

Thebasis of our study is the November 1988 report prepared by Carmen Cicchetti,
Director of the Research and Training and Developmental Division of the Office of
Commissioner of Probation. The repon, entitled The New Female Offender, is a
compilation of data designed to provide profile information on a subset of female
offenders in Massachusetts. The study focused on: 1,009 adult female offenders who
committed street-level offenses (e.g., assault, breaking and entering, and larceny) and
who were subsequently placed on risk/need probation: supervision in the superior,
district, and Boston municipal court departments. These women represent 14% of the
risk/need forms received by the probation office between July 1, 1987, and February 29,
1988. The questions the study attempted to address were: “Who are these offenders?;
*What types of crimes do they commit?”; and *What socio-economic characteristics tend
to be satistically associated with their criminal activity?” Centralto the study isthe format
and structure of the risk/need classification system utilized by probation officers.

The Committee relied on testimony from the public hearings held in Springfield,
Boston, and Worcester. Testimony from the Commissioner of Probation, Donald
Cochran, was particularly informative. We also reviewed the recent standards and forms
fortherisk/need classification system that became effective January 1,1989. Theseforms
andstandards set out the procedure and substance of the system and its implementation.
Finally, we examined a 1984 report prepared by the Probation Office which collected
and compared profile offense characteristics (Office of Commissioner of Probation,
1984). This report also analyzed surrender practices and supervision strategies and their
relationship to recidivism.

Hassachusetts GQender Blas Study



In 1891, Massachuscits was the first state o pass a stalewide probation law  The

(Augustus, 1984). Originally, probation was scen only as an extension of incarceration.
Both shared the goal of rchabilitation. The goal of probation was to provide
individualized treatment where containment was not successful. The 1960s brought a
disillusionment with incarceration, Funds were diverted to community-based alterna-
tives, at times decreasing the funding of probation. At the same time, the overcrowding
in faciliies all over the nation turned attention to probation as an alternative o
incarceration, Authors of the Assessment of the Massachusetts Probation System,
prepared in October 1987 for the Massachuselts Council for Public Justice, posit that the
public's shift in the 1980s to a more punitive attitude toward crime, coupled with prison
overcrowding, will require probation agencies to “develop their capacity to handle
increased caseloads including more serious offenders who otherwise would have been
incarcerated” (Massachusetts Council for Public Justice, 1987). For every offender
incarcerated in Massachusetts in 1987, eleven offenders were on probation. Current
criminal justice policies, including the forceful and persistent efforts by both state and
local communities to alleviate jail and prison overcrowding, reveal that the criminal
justice system’s reliance on probation will only continue to increase.

In Massachusetts, the principal goal of probation appears to be improving the
future behavior of the offender. Under the recently adopted and revised standards and
forms of the risk/need classification system that became effective January 1, 1989, the
purpose of probation is “the promotion of law-abiding behavior by the offender in the
community,”

Probation supervision in Massachusetts can take one of three forms: risk/need
supervision, driving under the influence of alcohol supervision, and administrative
supervision. Under the new standards, where more than one form of supervision is
applicable, the probation officer is required to exercise the type of supervision that
prescribes the highest level of contact.

Risk/need supervision is typically exercised in all felony, misdemeanor, and
delinquency cases in which supervision is ordered by the particular court. The risk/need
classification system consists of the following:

1) Compilation anu review of all necessary and pertinent investigative and evaluative
data.

2) Completion of the Offender Profile Form, which is a compilation by a probation
officer of background information on the probationer gathered from a variety of
sources. This information is central to the risk/need assessment and to the
development of an effective supervision plan.

3) Completion of the risk/need Offender Assessment Form.'

4) Completion of a written supervision plan consistent with the assessment, that
addresses the offender’s risk and needs and the enforcement of court orders.

The risk/need classification system delineales three sets of characteristics. The
first set of characteristics is of an ide.lifying nature: name, date of birth, sex, offenses,
and ethnicity. The second set of characteristics includes eight specific categories relating
to the “risk” that the probationer will commit another crime. These are: prior record
during the past five years; prior periods of probation supervision during the past five
years; age of first offense; residence changes during the past twelve months; employment
during the past twelve months; family structure; substance abuse; and attitude. The
probation officer scores the offender in each of the risk categories and totals the figures.
The resulting figure determines the level of supervision, either maximum, moderate, or
minimum. A notable exception to this scheme is the fact that an offender whose offense
involves the threat of serious harm or the infliction of serious harm is automatically
classified at the maximum supervision level for the first four months.

The third set of characteristics involves information on the *needs” of the
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individual probationer which may influence that person's criminal behavior, These
include such variables as: “educational level,” *employability," *marital/family,” “social,”
"alcohol,” *drug use,” “counseling,” and “financial management.” The probation officer
assesses the needs of the offender by idenlifying arcas where problems related to
criminal or delinquent behavior exist and arcas where they do not. An “Adult Risk/Need
Scoring Grid" guides officers in assessing the data. These data are combined with the
investigative data, the offender profile, and the risk data to develop a written supervision
plan for the offender. Finally, the initial risk/need assessment is subject to periodic
reassessment and classification at four, twelve, and cighteen month intervals,

It was immediately cvident to our Committee that the Office of Commissioner of
Probation (Probation Office) is an active and innovative agency which is constantly
appraising and evaluating its methods of supervisory determination and supervision
plans. It is responsible for many innovative programs (see Massachusetis Council for
Public Justice, Inc., 1987) and maintains an active research, training, and developmental
division which prepares studies and reports on probation practices. Moreover, the
Probation Office maintains a comprehensive training and retraining program for
probation officers, keeping them abreast of new developments and theories of criminal
behavior and treatment, The Probation Office is also in the process of automation. This
will greatly increase its capacity to collect, menitor, and collate data for further study.
These practices identify the Probation Office as a promising and responsive mechanism
from which a continuing understanding of female offenders and their treatment will
emerge.

The probation officer has the difficult task of identifying the risk a probationer
poses for recidivating, determining the individual's needs for assistance, and balancing
the two to devise a supervisory plan. The Probation Office supplies its officers with a
form that lists those characteristics deemed valid for identifying these risks and needs.
‘The Committee recognizes that clear guidelines are crucial both for uniformity and for
assisting the probation officers in this complex task. We are concerned, though, that the
factors used in the form to identify risk and need are based on characteristics validated
only as determinants of risks and needs of men, and that they may misrepresent the
different risks posed and needs experienced by women.

The most pressing example regards the factor of employment as determining a
probationer's risk to recidivate and her or his need for assistance. According to the risk
assessment, if a probationer is not employed or only sporadically employed, that person
may pose a higher risk and, therefore, is more likely to get a higher level of supervision.
Likewise, the probationer with high employment needs is likely to be recommended to
participate in programs to assist that person in becoming more employable.

In its study of offenders placed on risk/need probation supervision for the period
from july 1, 1987, to February 29, 1988, the New Female Offender report revealed
significantemployment differences for female and male offenders. During the year prior
to being placed under probation supervision, male offenders were employed longer,
with a higher percentage of female offenders than male offenders employed less than
two months. This difference may be explained by the fact that many women stay in the
home to take care of their children. According to the same report, 48% of female
offenders included in the study have children, compared to only 24% of male offenders.
Likewise, 30% of these women are responsible for supporting children, as opposed to
only 18% of the men. In other words, if 2 woman is not employed, she may be at home
taking care of children, yet if a man is not employed he may be on the streets with no
occupation at all. If the use of employment as a risk and a need in determining levels
and plans of supervision is based on an assessment of the impact of employment (and
unemployment)in men’s lives, we are concerned that women may beassessed according
to inappropriate criteria.

We present the issue of employment only as an example of ways in which a list
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of factors wdenufied as valid determinants of a man's likelihood to recidivate and his need
for assistance may not be valid for women, Other factors on the assessment form, such
as "social support networks,” “financial problems,” and “attitude,” are very broad and
therefore open to an interpretation based on the model of the male probationer, The
Committee cannot say that these factors are not being considered in light of the
circumstances of women's lives, We are nonctheless concerned that the factors on this
form, which are based on the model of the male probationer, may not be valid for
women, and that factors which are more important for women may not be included.

This idca is not new to the Probation Office, which addressed this issue in the New
Female Qffender report.  The Office advised the Committee that it recognizes the
potential {or the risk/need classification system to be used in an overly rigid manner,
possibly resulting in women being placed in higher levels of supervision, with more
demanding plans, than may be warranted. The Office indicated that the process for
completing a risk/need assessment incorporates both discretion and the consideration
of factors unique to female probationers. To ensure that probation officers are sensitive
to these issues and are aware of the circumstances and factors to consider when
completing risk/need assessments, the Probation Office has initiated a series of ongoing
training programs for probation officers and their supervisors.

According to the New Female Qffender report, only 16% of the women who are
under risk/need probation supervision have committed crimes against the person,
compared to 27% of men (Table 3).

Table 3 Comparison of Characteristics of Female and Male
Offenders on Risk/Need Probation Supervision

Oftendar Characteristics Female Male
Persca Offenders 16% 27%
Property Offenders 37% 35%
Drug Offenders 37% 23%
Other Offenders 10% 15%

{Irom: Cicehett, Olfice of Commissioner of Proba{ion. *The New Female Olfender,” November 4, 1988,)

Likewvise, women on probation generally have had fewer court appearances than their
male counterparts. Whereas only 20% of the women studied in the report had three or
more court appearances during the previous five years, 32% of the men had this many
appearances. Similarly, 53% of these women had no prior court appearances, compared
to only 34% of the men. Given these statistics, it is unclear why women are given, on
average, longer terms of probation supervision than are men.

Length of supervision is determined by the judge when the offender is referred
to probation. As the Committee could not complete a study comparing dispasitions of
similar crimes in similar circumstances, we cannot determine why this disparity exists.
We recognize that a longer supervision may address women’s needs for assistance, but
weare concerned, nonetheless, that this disparity, though slight, may in factbe a burden
disadvantaging women.

Crimina! and Juvenlie Justice

2,
Significantly foewer

women commit crimes
against the person and

have had fewer court

appearances than their
male counterparts, yet

they are subject, on
average, to longer

supervision than men

(l.e., 21 months to 20
months).

125



al

The personal and
family Issues faced by
the typlcal fomale of-
fender appear signifi.
cantly greater in
number and complexity
than those of the
typical male offender.
Among other conse-
quences, this may
result in the female
offender having to
contend with a myriad
of bureaucracies and
agencles, Such an
experience can be
overwhelming and self-
defeating.

Conciusion

Recommendations

126

A female offender placed under probation supervision faces obstacles to a crime-
free life that are generally not encountered by male prebationers. The typical female
probationer is a single parent whose family responsibilities inhibit her employment
opportunitics. Her criminal activity may have been influenced by the need to support her
children. Asstated above, female offenders are more likely to have childrenthanare male

.offenders (48% of {emale offenders, 24% of male offenders) and are more likely to be

responsible for supporting children (30% of female offenders and 18% of male offenders).
Almost all female offenders have a drug abuse problem as well. Inaddition, more female
offenders (41%) face family problems than male offenders (28%), though this category is
not clearly defined in the report. Women also report having greater financial difficulties
than men (52% and 36%, respectively) (Office of Commissioner of Probation, 1988),
Commissioner Cochran testified to these problems at the Boston public hearing, stating
that “fifty-five percent of the females under supervision are what I would call economic
and alcohol [and) substance abuse-related offenses.”

Consequently, the range of personal and family challenges faced by the typical
female offender are significantly greater in number and complexity than those faced by
a male offender. While there is a broad range of governmental and social agencies
available to assist a female offender with her problems, the number of agencies with
which she must be involved and the number of bureaucracies with which she must
contend can be overwhelming and self-defeating.

Testimony before the Committee indicated that many women do in fact become
overwhelmed by the number of agencies to which they must report or be accountable.
The anxiety and everyday problems naturally occurring from working with numerous
agencies may make it more difficult for 2 woman to address her problems, rather than
help her solve them. For example, a female offender with one or more children may
find herself simultaneously on the caseloads of the Department of Welfare for aid and
job training, the Department of Employment and Training for employment referrals, the
Departmentof Revenue for child support enforcement, the Department of Social Services
for child custody, the Department of Public Health for substance abuse counseling, the
Department of Mental Health for family counseling, and a local housing authority, all in
addition to her responsibilities to the Probation Office. As research on probation
practices in southeastern states indicates, this may result in a greater likelihood of a
probation violation (Norland and Mann, 1984).1¢

The original risk/need classification system was based on 2 model of a male
probationer. The Committee commends the Office of Commissioner of Probation for
examining this model and the women subject to it. The Committee concludes, however,
that several areas remain where there is a risk of punishing women for their inability to
conform to a system that may not take into consideration the ways women'’s lives are
different from men’s, In addition, we are concerned that women have slightly longer
supervisory periodsthan men. Thelength of these periods s inconsistent with the fact that
women commit less violent crimes and have fewer prior court appearances than men.

1. In keeplng with Its demoristrated commitment to recognizing the unique clrecum-
stances of female probationers, we recommendthat the Probation Office continueits
research on this issue, focusing on recidivism and the supervisory plans of women
and men. Studies should Investigate the appropriateness of sach factor included in
the risk/need assessment to ensure that all are valld detarminants of the risks and
neads assoclated with women,

inparticular, we recommend that inthe next revision oftha formsthe Probatlon Ottics
include the factor of employment within the home, so that It can determine whether
to Include this permanently on the forms. Inclusion of this factor should aim to
Identlfy the extent to which female offenders have famlly care responsibilitias that
prohibltthem frombelng employed outside of the home. Researchers should attempt
to determine whether this means that such women are occupled and therefore less
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likely to commit crimes, or whethar the extra financlal demands of chlld care cause
them to commit crimes to support thelr famllies, The scoring of the factor of
employment within the home would be determined by thls empirical study of the
actual effects of employmant on the risk of recidlvism and the needs for assistance
of women on probation,

2. Weencourage continuedtralning of probatlon officers onissues speclfic towomen's
lives so thatthey can assist offenders in obtalningthe resources necessary to avold
a return to crime.

3. The New Female Offenderreport does notreveal how many offenders (male or female)
violate the conditions of thelr respective probations and what form these violations
take. The Committes recommends that the Office of Commissioner of Probation
investigate patterns oftechnical violations of probation that might stem from gender
blas. A comparison betweenmen and womenwould appearto be useful, sinceitmay
bethatwomen, giventhelr greater child-care responsibilities, are susceptible to more
technical violatlons than men. Such a study would also be informative as to the

attitudes and practices of the probation officers who report or do not report these
violations.

4, There Is currently no estabiished service avallable {o help a female probationer
coordinate and, if necessary, resolve the sometimes conflicting and overwhelming
demands of the agenclestryingto helpher. We bring this concern to the attention of
the Office of Commissioner of Probatlon and recommend that the Office both devise
steps to alleviate this problem and train Its personnel to be sensitive to the issue. In
additlon, we suggest that the Department of Probation contact the Executive Office

of Human Servicas so that the two officas can work together to develop a means of
coordination,

5. The Commisslon to Eliminate Gender Blas Inthe Courts should assist the Probation
Office In these research and training endeavors and should request a meeting with
the Probation Office In one year's time to discuss the progress made in meeting the
needs of female probatloners.

Correctional Facilities

Women, whether they are held awaiting trial or serving sentences, pose unique

challenges to the judicial system that are just beginning to be recognized and confronted

by Massachusetts officials. Public officials are also beginning to look at differential
treatment of men and women in the system that may be a result of gender bias. One
outstanding aspect of this bias is that almost all female offenders and detainees are
incarcerated at one central facility, MCI-Framingham, regardless of the reason they are
being held. Only a small number of women are at other state or county facilities. Men
awaiting trial or serving shorter county sentences are housed in local county facilities.

TheCommittee examined theunique needs of incarcerated women and the effects
of the centralization of women's facilities. We examined the impact of centralization on
conditions at the Awaiting Trail Unit (ATU), access to counsel, bail hearings, community
contact, enrollment in community-based programs, and the availability of health services
and treatment programs.

The Committee found that:

1. Womeninvolved inthe criminal justice system have needsunique tothemaswomen,

which require specialized responses.

2. The Awaiting Trial Unit at MCI-Framingham has been dangerously overcrowded for
years, with women held there under deplorable conditions.

3. Female detainees and offenders are almost all held at MCI-Framingham, Because
they are held at one centralized facility, rather than more localized facilities, they are
ata significant disadvantageto similarly situated men who are held in county facilities
much closer to their home area.
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4. Framingham'’s distance from other parts of the state results in scvere limitations on
women's access 0!

a. altorneys and other legal assistance.
b. bail review hearings.

¢. enrollment opportunitics in prerelease and specialized community-based pro-
grams.

d. visitation with children, family, and community contacts.
e. desperately needed health services and treatment programs.

In preparing this section we relied on testimony from witnesses at our three public
hearings and from experts with whom we held in-depth discussions on specific issues.
Wealso reviewed responsesto a written survey of district attorneys and public defenders.
There is an extensive body of literature on the courts and the criminal justice system
which wereviewed with particularattention to women in state correctional facilities. One
of the most helpful sources was the report of the Massachusetts Advisory Group on
Female Offenders released in May 1988,

There is a heightened sensitivity in Massachusetts to the special needs and
circumstances of female offenders. The Advisory Group on Female Offenders in its
excellent report submitted to the Department of Correction and the Governor's Anti-
Crime Council has done much to identify the ways in which the criminal justice system
must change to achieve equal treatment of the sexes—the “equality” issue—while
recognizing the basic differences between the sexes—the "uniqueness” issue.

Women in prison face a unique set of problems and have special needs that their
male counterparts do not have. The female offender looks different from her male
counterpart, in both etiology and outcome (Gornick, 1987). One of the most cutstanding
differences is women's relationship to children. Most incarcerated women are mothers
(80-85%); of these, 90-95% are single mothers (Kate De Cou, Hampden County Sheriff's
Deparntment, testifying at a public hearing).

Many women in prison have been battered and/or have been sexually abused.
In the past five years, the significance of sexual and physical abuse in women'’s pasts has
received widespread attention among researchers, clinicians, and advocates working on
issues relating to women's mental health. A recent survey at MCI-Framingham revealed
that 100% of the women sampled have histories of one or more of the following: child
sexual or physical abuse, rape, battering, or forced prostitution (Gornick, 1987). In
addition, incarcerated women face a condition common to incarcerated men. According
to Lila Austin, codirector of Social Justice for Women, which provides substance abuse
treatment at MCI-Framingham, roughly 90% of the women in MCI-Framingham are
chronic substance abusers with a high percentage of those using intravenous drugs.

With regard to the types of offenses among both arrested and incarcerated
women, the percentage of women charged with violent offenses committed against
persons (e.g., murder, armed robbery, aggravated assault) is small and less than that for
men (see “Bail and Sentencing of Adult Offenders*). Furthermore, while thiere has been
asharpincreasein women'sarrestand incarceration rates, the rates canbealmost entirely
accounted for by increases in property crime categories,

A recent study conducted by the Massachusetts Department of Correction
addressed the length of stay of women in MCI-Framingham during 1986. The study
established that 89% of all women serve less than six months in Framingham,; 54% serve
less than sixty days (testimony of Kate De Cou). The majority of Framingham inmates.
are convicted of property offenses and are serving short sentences.

One additional difference between female and male prisoners is that women file
much less litigation regarding conditions in which they are held. For example, men held
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n Suffolk County are protected by a consent decree that prohibits the sheriff from putting
nore than one man to a cell. Suffolk County women have been held six 1o a cell at the
wwaiting Trial Unit at MCl-Framingham for years but do not have the protection of any
e tion, On average, women arc convicted of much less serious crimes and serve
aulMPshorter sentences, and this difference may underlie the smaller degree of legal

ctions. It may also be that women prisoners do not have access to legal assistance
erested in these problems.

We believe that the typical female offender would benefit greatly from local
ommunity corrections. Women need to be near their children and families, close to the
ommunity-based services they will need upon release. They have an overwhelming
ead for substance abuse treatment programs that are available in the community. They

Iso need access to work release, family-involved counseling, and critical reintegration
lanning.

The ATU isdangerously overcrowded. The Department of Correction reports that
1e unit is currently a3 558% overcapacity (Springfield Union-News, September 16, 1988).
his means that women are often held five or six to a cell. Plans call for 100 beds to be
dded to the ATU in the spring of 1989. This will reduce but not eliminate overcrowded
snditions.

Only 13% of those women held in the ATU are ultimately sentenced to MCI-
ramingham (Department of Correction, 1983). The women who are committed to the
TU are usually unable to meet a relatively low bail. One-third of the women are held

ecause they are unable to post bail of less than $500 (Advisory Group on Female
ffenders, 1988).

The overcrowding also makes visits and phone contact with the outside very
fficult. Phone calls are the most common means for women to contact family and
ie‘o post bail, make postrelease plans, gamer support, and arrange for legal
si e for child/family matters. Yet only two staff phones and three pay phones are
railable during restricted hours for the roughly 100 women in the ATU.

While there is general agreement that the conditions at the ATU are deplorable,
ere is currently no court oversight of this facility, as there is for many of the local jails.
1erefore, planning agencies and authorifies often leave women out of the equation
hen devising sclutions to overcrowding (Testimony of Kate De Cou).

Alternatives that lessen overcrowding are the day reporting and alternative
ntencing programs which have been funded by the Executive Office of Human
rvices and the Department of Correction. These programs allow women with minor

fenses to remain in the community or retumn to the community at an earlier time while
rving sentences.

Much progresshas been madein recent yearsin Massachusetts in recognizingand
nfronting problems of gender bias in Massachusetts correctional fadilities. Yet one
tical difference between the experience of incarcerated men and women remains:
th few exceptions county facilities in Massachusetts do not house women.

County detainees include people awaiting trial, as well as those serving sentences
less than two-and-one-half years. Female county detainees prior to the mid-1970s
ire held in local county jails. The small number of women in these county facilities
rre often held in terrible conditions with the only advantage being their proximity to
xir home community. Due to serious overcrowding in the local jails and the resulting
leral courtaction restricting the population at Boston’s Charles Street Jail, women were
nsferred to the Massachusetts Correctional Institution at Framingham. MCI-Framing-
m result, is really several institutions in one facility: an awaiting trial unit, a house
corfection, and a state prison. Men continue to await trial in local county facilities and
ve their sentences according to their status in county facilities and or state prisons
ornick, 1987, p. 8).
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The Awalting Trial Unit
at MCl-Franmtingham has
been dangerously
overcrowded for years,
with women held there
under deplorable condl-
tions.

3.

Female dstzinses and.
offenders are almost
all held at MCI-Fram-
Ingham. Because they
are held at one central.
1zed facility, rather
than more loccallzed fa-
clliities, they nre at a
significant disadvan-
tage to similarly
sltuated men who are
held in county faclliities
much closer to thelr
home area.
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Because women comprise approximately 5% of the inmate population, some
corrections officials originally thought that there might be advantages for women in
centralization, We have not found that to be the case. Holding almost all women in one
facility in the state, distant (rom most arcas and severely overcrowded, has subjected
them to substantially inferior conditions to men held for similar reasons.

The disparity between the experiences of men and women offenders was
cloquently stated by Robert Garvey, Sheriff of Hampshire County, in his public
testimony. Summarizing from his statement contrasting the situations of men and
women, Garvey notes that a man awaiting trial is held in a local county jail; he has
reasonable access to legal counsel; he will have visits from family and friends usually
from the same area. Community-based services are available to him. Medical services
and records from area health facilities are easily accessible,

In contrast to this picture we found thata woman inawaiting trial status is shipped
off to an overcrowded and maximum security Awaiting Trial Unit at MCI-Framingham,
removed from easy access to legal counsel, family and friends, and community-based
services, For the woman serving her sentence, the situation is worse. Female offenders
are isolated geographically and limited in their possibilities for meaningful programs
such as work-release, family-involved counseling, and reintegration,

Complete decentralization, as in the past, with small numbers of women held in
each county jail is not the alternative. A regionalized system might obtain the benefits
of centralization without the disadvantages of the current situation.

The centralized detention of women awaiting trial at MCI-Framingham results in
women having far less access to their attorneys than do men awaiting trial in local
facilities. Many attorneys find it difficult, impracticable, or impossible (given their busy
trial calendar) to travel to Framingham. A defense attorney practicing in western
Massachusetts testified that she has to devote an entire day to visiting a client in MCI-
Framingham and could therefore see her clients only once before trial. Asa resultoftheir
being in Framingham, many women do not even meet their attorneys until the day of
their trial.

Similar complaints were garnered from our survey of public defenders and district
attorneys. Over two-thirds of the public defenders surveyed found that overcrowding
at the ATU impeded their ability to see their clients. According to survey responses,
public defenders generally visit their male clients in county facilities twice as often as they
sintheirfemale clientsin Framingham, and several public defenders noted that they often
do not confer with their clients until the day of the trial.

Women's accessto bail hearingsis limited. Overhalf(599) of the publicdefenders
and district attorneys surveyed noted that men in county facilities generally have greater
access to bail review hearings than do women held at the ATU in Framingham.

The process of posting bail fora woman held atthe ATU at MCI-Framinghamisalso
made more difficult by the distance from her home community. For example, a family in
Bamnstable who wants to bail their female relative has to go to Framingham to present the
money, If they don't have a car, they will have to take two or three different buses and
a taxi, and they will have to arrive during certain restricted hours. By contrast, 2 man's
family can present his bail at the county sherifP's office. Alternatives for bailing womenat
the county sheriff's office even if she is held elsewhere are under consideration.

For some time, Hampden and Middlesex counties have had female staff assigned
as full-time liaisons to MCl-Framingham. These individuals expedite bail reviews, seek
alternative residences, call the women's lawyers, and assist women in moving back to
the county from which they came. The Executive Office of Human Services recently
funded additional positions in Suffolk, Essex, Worcester, Norfolk, and Bristol.
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The centralization of detainces in MCI-Framingham also affects women's enroll-
fent in community-based programs that might serve as an alternative to being held in
cu of bail or that might assist women when they leave Framingham. Such enrollment
» rg@iared extremely dificult since most programs require a personal intake interview,
71 rogram represcntatives will routinely visit local jails, they find travel to
ramingham prohibitive, Thus many female inmateslose the benefits that such programs
auld offer (Advisory Group on Female Offenders, 1988).

As we indicated above, most incarcerated women are mothers (80-85%); and of
iese, 90-95% are single mothers (Testimony of Kate De Cou). The distance between
amingham and the home area that most imprisoned women come from creates a great
werier to contact between them and their children. There may be few visits or no visits
Jring the entire ime that a woman is at MCI- Framingham. The children and mothers
ten suffer serious emotional consequences.

The distance from Framingham to 2 woman's home area also decreases the
telihood that she will receive visits from family members, clergy, friends, and others
ho might offer support and resources for return to the community.

Thelife experiences and currentsituation of mostincarcerated women necessitate
ecialized health services and treatment programs. *The simple fact that women bear
ildren means there needs to be special programming to maintain the family unit and
event harm to the unborn fetus and the new infant” (testimony of Lila Austin, Social
stice for Women, at Boston public hearing). A new program, which began operating
1989, provides a model for how women'’s special needs can be addressed. The Neil
suston House, a structured residential program that offers high-risk prenatal care,
ostance abuse treatment, family services, and reintegration services, now offers
ymen on prerelease status an alternative to prison.

indicated earlier in'this report, at least 90% of the women have a history of
sstance abuse. Substance abuse treatment should be available for all incarcerated
ymen who need it. There is currently a twenty-bed facility at the Massachusetts
teopathic Hospital for women held under section 35.

A recent survey at MCI-Framingham revealed that 100% of the women sampled
se histories of one or more of the following: child sexual or physical abuse, rape,
tering, or forced prostitution (Gornick, 1987). We believe that this indicates a need
counseling programs to be available to all incarcerated women. In addition, women
o are awaiting trial or sentenced women who have serious mental health problems

housed at MCI-Framingham and do not receive adequate care.

There is a longstanding controversy concerning how and where these mental
Ith services should be provided. Some people argue that a permanent facility
ticated to providing mental health care for incarcerated women is the best solution
:nsure that this need is met. Critics of this view fear that such a facility will become
iridgewater” for women, referring to the bad conditions at the comparable facility for
1. Plans are underway for a fifieen-bed forensic care unit in a secure setting at
ropolitan State Hospital. However, this will not fully meet the needs of women at
~Framingham who need mental health treatment.

Some argue that treatment should be provided at MCI-Framingham, and,
srding to-Amy Singer of the Executive Office of Human Services, a day treatment
ram is currently operating there. Staff at Bridgewater State Hospital have received
stantial training in how to handle prisoners with mental health problems, but
parable training has not been provided to staff at MCI-Framingham,

Cushner of the Women's Bar Assodation suggested in her public hearing
mOW¥ thzi there is need for 2 more efficient cooperative referral system between the
artment of Correction and the Department of Mental Health to place women in beds
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in state hospitals wherever available.

Lila Austin testified at the Boston public hearing that women from MCI-
Framingham are stigmatized by the mental health system and therefore some units refuse
to take them, She recommends special training and support for mental hospital staff so
that they are open to accepling these women for treatment and are able to provide
appropriale care,

Raiscd awareness of incarcerated women's needs and innovative new programs
point the way toward meeting the unique needs of the female offender and eliminating
inferior treatment of women. But this new awareness and the new programs are still the
exception and not the rule, Women held in the ATU at MCI-Framingham are in
deplorable conditions, without access to counsel and services that would allow them to
successfully reintegrate into the community. The impact of this tragedy is doubled
because most of these women have children whose lives are also damaged.

1. Women awalting trlal and serving county sentences must not all be held In one
centralized facility. Current plans call for the construction and/or establishment of
reglonalfacllities In Hampden, Bristol, Essex, and Suffoik countles. These should be
established as quickly as possible to reduce the severs overcrowding and place
women closer to thelr home communiltles.

During the year proceedingthe opening of any reglonal facility, county offlclals must
plan for the arrival of women prisoners. This should Include hiring female staff,
training all statf, and establishing appropriate programming end services.

it the bullding of new county houses of correction Is subject to delays and lengthy
constructiontimelines, alternative locations should be considered. However,wedo
not advocate a return to the condltions that existed before centralization, where the
number of women In each county facility was too small to provide the necessary
renge of services. When beds are deslignated for women in new or expanded
facllities, they should be protected from cuts forced by the pressure for additional
beds {or men.

2, Facllities that Incarcerate women must address thelr speclal needs regardless of
thelr representation in the total inmate population or the pressures of budget
constraints. The Department of Correction, county officlals, the advocacy commu-
nity, and the Commission to Eliminate Gender Blas In the Courts should work In
coalltlonto overseethe creationof new beds forwomento ensure thatthelrneedsare
met In the present and over the long term.

3. Untii women are: moved back to local facllities every effort should be mada to
encourage community-based service providers to glve priority te thoss county
women held away from their home communitles. Alternative arrangements should
be made for Intake procedures for women while they are held in MCI-Framingham.

4. Whenaverawoman can remalnInthe community, such as through local detoxitica-
tlonfacllitles, day-reporting centers, oralternative sentencing programs, this should
be encouraged.

1 The Commiuee regrets that it could not study the very imporant issue of prostitution. For a
comprehensive study of this issue in Florida, see Levine, 1988.
Interview with Sandy Wixted, Director of the Children's Hearing Project.

In the 6- to 13-year old age group, boys slightly outnumber gids. The explanation of this offered
by Janet Eustis, Deputy Commissioner of DSS, is that girls remain fairly passive until about 13 years
old, whereas boys begin acting out at 2. much younger age.

4, Statistics provided by Jinet Eustis, Deputy Commissioner of DSS, and Julia Herskowitz, Director of
Research, DSS.
5. According to Janet Eustis of DSS, servicess are beginning to recognize the special needs of adoleseent

girs, and more programs are becoming available to them.
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Sandy Wixted and Ken Smuth, former Executive Director of Roxbury Youthworks.

VAR
A Testimonyof Sandy Wixted. Professionals working with juvenile offenders belicve that girls run away
from a posor or abusive situation, whereas boys try to “tough” it out or are out in the community

commitling delinquencics.
3. ‘DYS statistics supplied by Dr, Susan Guarino, Director of Research, DYS,
) Testimony from Sandy Wixted.

0. Nonsecure programs available to girls include foster homes, nonconlract group home programis,
DARE family services, and a new independent living program. Nonsccure programs are unlocked
facilities that are personnel secure.

1. According to Francine Pope of DYS Program Development, programs in secure treatment for girls
have recently become more comparable to those for boys, including a skills building segment in the
maximum security program.

2 Itis worth noting that comparing sentences for similar crimes, almost three-quarters of the public
defender/district attorney respondents find that judges give lighter sentences to women with child-
careresponsibilities than to men without these responsibilities. In setting bail, the proportion is even
more extreme: 839 of the respondents note that judges often set lower bail for women under these
conditions.

3, The risk/need form was first validated in 1980 with funding from the National Institute of Correction,
implemented on a statewide basis in 1982, and revalidated in a later study. The most recent form
became eflective January 1, 1989,

f. The Norland and Mann study revealed thata greater propertion of violations for men than for women
were based on new criminal charges. In contrasi, charges against women were found to be
disproportionately technical violations of probation, Interviews were undertaken to identify why
women are reported for technical violations given the overcrowded correctional facilities and the
consequent concem for revoking only the most serious cases, The researchers concluded that, from
the probation officer's perspective, some women became troublesome for two reasons: ihey made
time-consuming demands that tended to be organizationally disruptive, and the kinds of problems
they experienced tended to lie beyond the interests of the agencies serving them (i.e.,, welfare,
children, interpersonal relations),
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