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LAW AND POLICY AFFECTING ADDICTED 
WOMEN AND THEIR CHILDREN 

THURSDAY, MAY 17, 1990 

HOUSE OF REPRESENTATIVES, 
SELECT COMMITTEE ON CHILDREN, 

YOUTH, AND FAMILIES, 
Washington, DC. 

The committee met, pursuant to notice, at 9:37 a.m., in Room 
1364, Longworth House Office Building, the Hon. George Miller 
(chairman) presiding. 

Members present: Representatives Miller, Boggs, Weiss, Evans, 
Durbin, Packard, Hastert, Holloway, Smith of Texas, Smith of Ver
mont and Walsh. 

Also present: Representatives Fawell and Hyde. 
Staff present: Karabelle Pizzigati, staff director; Jill Kagan, 

deputy staff director; May Kennedy, professional staff; Dennis 
Smith, minority staff director; Carol Statuto, minority deputy staff 
director; and Joan Godley, committee clerk. 

Chairman MILLER. The select committee will come to order. In 
the last few months, the Select Committee on Children, Youth, and 
Families has devoted substantial efforts to examining substance 
abuse among pregnant and parenting women and to exploring pre
vention and treatment strategies. We have learned a great deal 
about the complex lives, motivations, and needs of women addicted 
to harmful substances. We have also been made aware of the 
shocking dearth of services that could help and support these 
women. 

Providing outreach and treatment-not waiting lists-for preg
nant, substance-abusing women is a great challenge for policymak
ers and for overwhelmed and underfunded service systems. But we 
have learned that we can meet this challenge. And we have 
learned that we cannot afford, nor should we tolerate, an increas
ingly popular alternative-the tendency to punish women and 
their children. Punitive actions do little to prevent or resolve the 
problems of addiction. 

Out of our deep and abiding concern for children and families, 
we must provide more resources for education, treatment and the 
coordination of support services for addicted women. While we 
must attend to the needs of many drug-exposed children who will 
require special services, the recovery and self-sufficiency of their 
mothers are essential to ensure that children are served. Ridding 
the expecting mother of drugs is the best way to protect her baby 
from drugs. 

(1) 
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Since 1986, when the select committee held its first inquiry into 
the effects of parental substance abuse on infants, Congress has 
failed to respond with sufficient resources or guidance to protect 
and serve women before, during and after pregnancy. We cannot 
excuse our inaction by arguing that we do not know what to do. 
More research is needed, but we already know enough to respond. 

This spring, the select committee launched a series of hearings 
focusing specifically on the link between addicted mothers and the 
future of their children. 

In the first hearing, we learned that V'lQmen'S addiction crosses 
all socioeconomic groups and dashes all" stereotypes. We learned 
that treatment must be tailored to women's special needs, and that 
the path to recovery is predictably rocky. A brief relapse may not 
mean that treatment has failed. 

The second hearing brought us to a model program for substance 
abusing women and their children in Detroit, the Eleonore Hutzel 
Recovery Center. Here we learned that there is evidence of success 
and hope for the future. We met with women receiving a wide 
range of inpatient and residential services, and saw that providing 
child care, a supportive and nurturing environment and responsive 
treatment could effect positive outcomes. 

In testimony that followed our site visit, we heard new evidence 
that pregnancy may provide the strongest motivation and the best 
opportunity for successful drug treatment and intervention. Trag
ically, the handful of existing programs, such as Hutzel Hospital, 
can benefit only a small segment of a large and growing population 
of substance abusing women. 

And even when success is demonstrated resoundingly, as it was 
in a smoking cessation program in a Michigan WIC clinic, provid
ers often cannot continue their good work because of a lack of 
funds. We have heard that the current capacity of service systems 
nationwide is woefully inadequate to keep up with the skyrocketing 
demand for treatment. The population is estimated to be at least 4 
times as large as the number of clients who can be treated in a 
year's time. 

We can no longer ignore critical service needs of women such as 
child care and transportation. And we cannot condone the rising 
tide of criminalization of pregnant substance abusers and rest as
sured that we have dealt with this critical health and social prob
lem. 

I am pleased that the select committee is now at the point of ex
amining Federal and state policies designed to address the urgency 
of perinatal substance abuse. Today we will hear from witnesses 
who will provide the latest information on state legislative legal 
remedies and will explain what we can do at the federal level to 
help out. 

[Prepared statement of Hon. George Miller follows:] 
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OPENING STATEMENT OF HON. GEORGE MILLER, A REPRESENTATIVE IN CONGRESS, 
FROM THE STATE OF CALIFORNIA, AND CHAIRMAN, SELECT COMMITTEE ON CHILDREN, 
YOUTH, AND FAMILIES 

HEARING: "LAW AND POLICY AFFECTING ADDICTED WOMEN AND THEIR CHILDREN" 
MAY 17, 1990 

In the last few months, the Select Committee on Children, Youth, and Families 
has devoted substantial efforts to examining substance abuse among pregnant and 
parenting women, and to exploring prevention and treatment strategies. We have 
learned a great deal about the complex lives, motivations, and needs of women ad
dicted to harmful substances. We have also been made aware of the shocking dearth 
of services that could help and support these women. 

Providing outreach and treatment-not waiting lists-for pregnant, substance 
abusing women is a great challenge for policy-makers and for overwhelmed and un
derfunded servicp systems. But we have learned that we can meet this challenge. 
And we have learned that we cannot afford, nor should we tolerate, an increasingly 
popular alternative-the tendency to punish women and their childree. Punitive ac
tions do little to prevent or resolve the problems of addiction. 

Out of our deep and abiding concern for children and families, we must provide 
more resources for education, treatment and the coordination of support services for 
addicted women. While we must attend to the needs of many drug-exposed children 
who will require special services, the recovery and self-sufficiency of their mothers 
are essential to ensure that children can be best served. Ridding the expecting 
mother of drugs is the best way to protect her baby from drugs. 

Since 1986, when the Select Committee held its fIrst inquiry into the effects of 
parental substance abuse on infants, Congress has failed to respond with sufficient 
resources or guidance to protect and serve women before, during and after pregnan
cy. We cannot excuse our inaction by arguing that we do not know what to do. More 
research is needed, but we already know enough to respond. 

This spring, the Select Committee launched a series of hearings focusing specifi
cally on the link between addicted mothers and the future of their children. 

In the first hearing, we learned that women's addiction crosses all socioeconomic 
groups and dashes all stereotypes. We learned that treatment must be tailored to 
women's special needs, and that the path to recovery is predictably rocky-a brief 
relapse may not mean that treatment has failed. 

The second hearing brought us to a model program for substance abusing women 
and their children in Detroit, the Eleonore Hutzel Recovery Center. Here we 
learned that there is evidence of success and hope for the future. We met with 
women receiving a wide range of inpatient and residential services, and saw that 
providing child care, a supportive and nurturing environment and responsive treat
ment could effect positive outcomes. 

In testimony that followed our site visit, we heard new evidence that pregnancy 
may provide the strongest motivation and the best opportunity for successful drug 
treatment and intervention. Tragically, the handful of existing programs, such as 
Hutzel Hospital, can benefit only a small segment of the large and growing popula
tion of substance abusing women. 

And even when success is demonstrated resoundingly, as it was in a smoking ces
sation program in a Michigan WIC clinic, providers often cannot continue their 
good work because of a lack of funds. We have heard that the current capacity of 
service systems nationwide is woefully inadequate to keep up with the skyrocketing 
demand for treatment. The population is estimated to be at least 4 times as large as 
the number of clients who can be treated in a year's time. 

We can no longer ignore critical service needs of women sucn as child care and 
transportation. And we cannot condone the rising tide of criminalization of preg
nant substance abusers and rest assured that we have dealt with this critical health 
and social problem. . 

I am pleased that the Select Committee is now at the point of examining Federal 
and state policies designed to address the urgency of perinatal substance abuse. 
Today we will hear from witnesses who will provide the latest information on state 
legislative and legal activities, and will explain what we can do at the federal level 
right now. 

A Y/itness from California will release the results of a multiple-site survey of 
health and drug treatment providers demonstrating the need for more and better 
training among their respective professions. 

Policy analysts and service providers will tell us how we can make recipients of 
Federal funds and private providers accountable for delivering services to women. 
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We will also hear how reimbursement and granting mechanisms can be changed so 
that drug treatment is adequately covered and professionals are better trained to 
respond to this complex problem. 

We are especially pleased to welcome witnesses who will describe the d.rug treat
ment needs of Native American women and women in prison. The needs of these 
special populations of women, facing unique cultural and access barriers to commu
nity-based systems of care, must be taken into account in the development of any 
future policies. 

Thank you all for coming. I look forward to your testimony. 
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WOMEN, ADDICTION, AND PERINATAL 
SUBSTANCE ABUSE 

FACT SHEET 

ILLICIT DRUG USE UP AMONG MILLIONS OF WOMEN 
ACROSS SOCIOECONOMIC GROUPS 

• Over 5 million women of childbearing age (15-44) currently 
use an illicit drug, including almost 1 million who use 
cocaine and 3.8 million who use marijuana. (National 
Institute of Drug Abuse [NIDA] , 1989) 

• In a recent survey of 715 pregnant women in Pinellas 
County, Florida, nearly 15% tested positive for substance 
use, with no significant difference among socioeconomic 
groups. (National Association for Perinatal Addiction 
Research and Education [NAP ARE], 1989) 

• While actual drug use may not be significantly higher 
among pregnant minority women, they are ten times more 
likely than white women who use drugs to be reported to 
child abuse authorities. (NAP ARE, 1989) 

HEAVY SMOKING, ALCOHOL USE ON THE RISE AMONG 
YOUNG WOMEN 

• Approximately 6 million American women are alcoholic or 
alcohol abusers. Despite stable drinking patterns among 
the general population over the past 25 years, recent 
studies indicate an increase among younger women who are 
heavy drinkers (5 drinks a day or more). (National 
Institute on Alcohol Abuse and Alcoholism [NIAAA], 1987; 
NIAAA, unpublished, 1990) 

• Nearly 24% of American women smoke and the fastest 
growing group of smokers in this country are women under 
age 23. Every day, 2,000 young women start smoking. The 
percentage of women who smoke 25 or more cigarettes a 
day increased from 13% in 1965 to 23% in 1985. (Surgeon 



6 

General's Report [S GR] , 1989; U.S. Department of Health 
and Human Services [DHHS], February 1990) 

• Although pregnant women are just as likely as nonpregnant 
women to have ever smoked (43% to 45% respectively), 
pregnant women (21%) are less likely than nonpregnant 
women (30%) to be current smokers. Black women were 
the least likely of any group to smoke during pregnancy. 
(Williamson, 1989) 

PREGNANT SUBSTANCE ABUSERS AT GREAT RISK OF 
AIDS, SEXUALLY TRANSM~TTED DISEASES AND 
HOMELESSNESS 

• In a survey of 337 pregnant substance abusers in 63 AIDS 
demonstration projects nationwide, 20% are homeless and 
23% spent time in jail six months prior to the interview. 
(NIDA, unpublished data, 1990) 

• Of the same 337 women, 36% engaged in sex for drugs or 
money, placing themselves and their babies at high risk for 
HIV infection; 98% engaged in vaginal sex, while only 4% 
used condoms consistently; and 15% had a sexually 
transmitted disease in the past 6 months. (NIDA, 1990) 

• In New York City, pregnant cocaine abusers were 4.5 times 
more likely than nonusers to have a sexually transmitted 
disease. (New York City Department of Health [NYCDH), 
September 1989) 

TREATMENT/PRENATAL CARE ELUSIVE FOR SUBSTANCE· 
ABUSING PREGNANT WOMEN AND MOTHERS 

• At Boston City Hospital, 80% of mothers surveyed who 
used heroin or cocaine received no prenatal care. New 
York City cocaine abusers were 7 times less likely than 
non-abusers to have received prenatal care~ (Amaro, 1989; 
NYCDH, 1989) 

• Of 78 drug treatment programs surveyed in New York City, 
54% exclude all pregnant women; 67%' will not accept 
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pregnant women on Medicaid; and 87% will not accept 
pregnant crack-addicted women on Medicaid. (Chavkin, 
1989) 

Of California's 366 publicly-funded drug treatment prog
rams, only 67 treat women and only 16 can accommodate 
her children. Similarly, Ohio has 16 women's recovery 
programs, and only two can accommodate her children. 
(Weissman, 1990; Ohio Department of Health, 1990) 

Reports show that 23% of women ~ntering treatment, as 
compared to only 2% of men, encounter opposition from. 
families and friends. Similarly) 48% of women experienced 
problems due to entering treatment, as compared to 20% 
of men. (Beckman and Amaro, 1984) 

EFFECTIVE TREATMENT APPROACHES DOCUMENTED 

• Pregnant women who participated in a smoking cessation 
program at a Michigan WIC clinic were 3.6 times more 
likely to quit smoking than nonparticipants. (Mayer, 1990) 

• In a study of alcohol-using pregnant women in Atlanta, 
35% discontinued alcohol use when presented information 
on the potential harm of alcohol use during pregnancy. 
(Smith, 1986) 

• In Pinellas County, Florida, 77% of male and female 
substance abusers who are referred by the courts to 
Operation PAR, a comprehensive drug treatment program, 
and who complete the 18-to 24-month program do not re
enter the criminal justice system. (Florida Department of 
Corrections, 1989) 

• Of 54 babies born in 1989 to cocaine-using mothers 
enrolled at the Philadelphia Family Center, an outpatient 
drug treatment program for pregnant women Bnd children, 
75% were carried to full term. None were born prior to 
33 weeks gestation. (Philadelphia Family Center, 1990) 

J 
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INFANTS SERIOUSLY AFFECTED BY PERINATAL SUB~ 
STANCE ABUS~ 

• A new eight-city survey reported that nearly 9,000 babies 
were born exposed to illicit drugs in 1989 at an estimated 
cost of $500 million for providing care through age 5. 
(Office of the Inspector General, 1990) 

• Each year, Fetal Alcohol Syndrome (F AS) affects nearly 
5,000 babies and is the third leading cause of birth defects 
associated with mental retardation. Thousands more 
children are born with Fetal Alcohol Effects (F AE), a 
milder form of FAS. (National Council on Alcoholism 
and Drug Dependency, 1988) 

• Smoking increases premature deliveries, spontaneous abor
tions and still births. A pregnant smoker's infant is on 
average seven ounces lighter than babies of nonsmokers. 
(SGR, 1989) 

• Between 1985 and 1988, the number of congenital syphilis 
cases increased by 130%. Experts estimate that there will 
be over 1,000 congenital syphilis cases in 1989. (Centers 
for Disease Control [CDC], 1990) 

• As of February, 1990, there have been 2,116 reported 
cases of pediatric AIDS in children under age 13. Eighty 
percent of these pediatric AIDS cases are attributed to 
maternal transmission from an infected parent, and of 
these, 90% of the babies' mothers either use intravenous 
drugs or had heterosexual partners who were IV drug 
abusers. (CDC, 1990) 

TREND TO PROSECUTE PREGNANT SUBSTANCE 
ABUSERS PROCEEDS 

• To date, over thirty women have been criminally charged 
for drug use during pregnancy for delivery of drugs to a 
minor. A Florida woman has been convicted. Hundreds 
more pregnant substance abusers have been civilly charged 
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for alleged child abuse. (American Civil Liberties Union 
[ACLU], February 1990) 

Four states have amended definitions of child abuse to 
include drug u.se during pregnancy (Florida, Illinois, 
Oklahoma, Rhode Island) and 3 states have included 
alcohol and drug use during pregnancy (Indiana, Nevada, 
Utah); one state amended its definition of criminal child 
neglect to include prenatal exposure to controlled sub
stances (Minnesota); and three states require doctors to 
report to the state if either the mother or the child has a 
positive urine toxicology screen (Minnesota, Oklahoma, 
Utah). (ACLU, February 1990) 

4/19/90 
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With that, I'd like to recognize Mr. Packard. 
Mr. PACKARD. Thank you, Mr. Chairman. I would ask unanimous 

consent that the ranking minority member have his statement en
tered in the record. 

Chairman MILLER, Without objection, so ordered. 
[Prepared statement of Hon. Thomas J. Bliley, Jr., follows:] 

PREPARED STATEMENT OF HON. THOMAS J. BLlLEY, JR., A REPRESENTATIVE IN 
CoNGRESS FROM THE STATE OF VIRGINIA, AND RANKING REPUBLICAN MEMBER 

Last October, Dr. John Niles, the President-elect of the Medical Scciety of the Dis
trict of Columbia told this Select Committee that the infant mortality rate had de
clined to 18 percent in the District by 1983. In the following three years, the infant 
mortality rate increased slightly to 19 percent, 20 percent and 21 percent. And then, 
in a single year, the infant mortality rate skyrocketed to 30 percent in the District 
of Columbia. Dr. Niles testified that the only explanation for the explosion appeared 
to be the crack cocaine epidemic. 

Last November, the Select Committee released a report on the increasing number 
of children who are being placed in substitute care. I believe that there is a consen
sus that substance abuse is the driving force behind those increases. 

The first step in the public policy process is to identify a problem. Although 
others may choose to consider only some part of maternal addiction in isolation, any 
potential solution must be measured in terms of reducing the infant mortality rate 
and reducing the number of children in temporary, substitute placement. Unless the 
solutions we might consider deal squarely with these two problems, we will foil our 
own goal. 

In light of the Select Committee's fmdings over the past year, and especially in 
light of the last two hearings, there is an obligation to forward at least the concepts 
of potential solutions. Three basic principles must guide us. First, there is no consti
tutional right to abuse drugs. We recognize the tension which exists in balancing 
the privacy rights of the mother with the fundamental right of survival of the child. 
But balance we must. We must recognize the rights of both child and mother, but in 
doing so, we must ensure that no person will be denied their interest in life, liberty, 
or property without due process. No one on this Committee or in this Congress is 
willing to undermine the Constitution even to rid ourselves of the cancer of drugs. 

Second, there is a continuum of responses to drug abuse which will be employed 
based on appropriateness and reasonableness. The continuum of maternal and 
infant care begins with the identification of substance abuse. Physicans cannot treat 
what they have not diagnosed. We have heard that some pregnant women seek 
treatment on their own. We have also heard that drug use is SUbstantially under
reported. Reliance solely on self-identification will mean that many people needing 
treatment will not receive it. Testing is in the interest of both mother and child. It 
is recognized as an integral part of treatment, both at the beginning of therapy and 
along the way. If we are to place any credibility on our own findings, we must agree 
that there are cases in which testing at birth will be the only opportunity to protect 
the child from going home to a life-threatening situation and to begin treatment of 
mother and child. Early identification by testing of the newborn in the hospital 
gives the health professionals the opportunity to talk with the mother and begin the 
long road to rehabilitation before any more damage is done. 

We are also concerned with the long-term developmental status of the child. For 
any child, the most important factor is a stable family life. According to the Associ
ate Director of Pediatrics at St. Luke's-Roosevelt Hospital in New York, more than 
half of that hospital's boarder babies were placed in foster care. Only 21 percent 
remained with their mothers. Although we all owe our gratitude to the dedicated 
foster parents in this country, we alI agree that foster care should be only tempo
rary. It is in the child's interest that adoption proceedings are initiated as early as 
possible. 

Finally, we know that more money will become available for treating maternal 
substance abuse and its affects on children. It is clear from the information we have 
gathered that substance abuse programs must be client-focused and community
based. Even after leaving residential treatment, a recovering addict will face many 
daily challenges in her own neighborhood. It is important that the federal govern
ment not stifle local efforts to provide services which draw their strength from 
churches, schools, and other partners in the community. The federal government 
must meet its obligations to provide the resources for treatmen'., but it would be a 
strategic mistake to smother the local programs with bureaucratic red tape. The de
cision-making regarding treatment should rest in the hands of the state and local 
authorities. 
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FINDINGS 

Ethical Issues 

Maternal substance abuse forces policymakers, physicians, and 
the legal profession into a number of potential conflicting 
positions. The balancing of rights generate ethical issues 
including: Is the mother criminally liable for any harm to the 
fetus or newborn? Should she be required to receive treatment for 
herself and the child? Should the child be taken into protective 
custody at birth? 

Rights of the Child/Rights of the Mother 

"All persons have obligations to refrain from harming children 
after birth. Similarly, they have obligations to refrain from 
harming children by prenatal actions. There is no reason why the 
mother who has chosen to go to tarm should not also have a duty to 
prevent harm when she may reasonably do so •••. Ethical analysis must 
balance the mother's interest in freedom and bodily integrity 
against the offspring's interest in being born heal thy. " [John A. 
Robertson, IIReconcil fog Offspring aOO Haternal Interests During pregnancy," in Reproductive Laws for the 19905, 
Sherrill cohen and Nadine Taub. edS4, Clifton, NJ: Hlr\'Ian8 Press, 1989, p. 259 .. 260.) 

" •.. women possess fundamental rights which preclude the kind 
and degree of government intervention ... propose[d]. A pregnant 
woman has a right to refuse medical intervention and a right to be 
free of any uniql.'.e criminal or civil liability for her conduct 
during pregnancy and birth." [Janet Gallagher, "Pr"""t.l Invasions and Interventions: 
What's "'rcog with fetal Rights,11 Harvard \Jomen1s Law Journal, Vol. 10, p. 12.] 

Balancing the State's Interest in protecting Children and the 
Mother's Right to Privacy 

"The belief that parents can best fulfill their 
responsibilities to their children if free from intervention is 
naive in the fetal abuse context. Children have separate and 
distinct legal rights, and are entitled to the protection of the 
law, even from their parents." [sam S. Bal ioy, "H.ternal Substance Abuse: The Need to 
Provide legal Protection for the Fetus,1I Southern California Lalol Review, Hay 1987, p. 1231.1 

"If the current trend in fetal rights continues, pregnant 
women would live in constant fear that any accident or "error" in 
judgment could be deemed "unacceptable" and become the basis for 
a criminal prosecution by the state or a civil suit by a 
disenchanted husband or relative." [Dawn E. Johnsen, "The creati"" of Fetal Rights: 
ConH iets with \lemen's Constitutional Rights to Liberty, Privacy, and EquoL Protection,1I The YaLe LaW JournaL, 
Jan. 1986, p. 605-607.] 

". 
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Legal Intervention: Protecting the Infant or punishing the Mother? 

" ••• the conduct of the pregnant woman who takes heroin, 
knowing that she is pregnant and desirous of bearing a child, can 
be legally sanctioned in order to protect potential human life. 
There is no constitutional right implicated in the taking of 
heroin. " [Jeffrey A. Perne .. , "Your Bodies, OUrselves: Leg.al protectfon of Potential HtJ'IWl Ufe," ~ 
Catholic Lamr, Vol. 30, No.4, p. 373.1 

"The state might pursue criminal prosecution for culpable 
prenatal conduct that causes severe impairment to offspring ..•. this 
avenue is constitutionally within state authority. It may turn out 
to be an effective tool for demonstrating society's protection of 
children and deterring egregiously harmful prenatal conduct in 
certain cases. II (Jonn A. Robertson, "Reeonci l fng Offspring and Maternal Interests During Preqnancy," 
in Reproductive lows for the 19905, Sherrill Cohen and NadiM hub, eds., Clifton, NJ: Hunana Press, 1989, p. 
263.] 

"Given that the proposals for forced treatment or physical 
restraint of pregnant women are more drastically intrusive into the 
familial relationship and immediately personal to the woman 
herself, there should be even greater judicial reluctance to 
override pregnant women's choices." [Janet Gallagher, "Prenatal Invasions ard 
Interventions: \JtUltiS "'rang with Fetal Rights," Harvord \Jomenls Law JournaL, Vol 562, p. 31.J 

"One of the strongest objections to pressure or coercion is 
the risk of driving women out of the health care system, 
particularly women who may have the greatest need for medical 
attention because of drug abuse or other risk factors." [Norman Fost, 

"Maternal-Fetal Confl iets: Ethical and Legal Considerations," "mels of the New Yorlc Academy of Sciences, Vol. 
562. 1989, p. 253.] 

Testing Issues 

The issue of testing newborns or expectant mothers for 
substance abuse is a controversial subject because of the conflict 
between a mother's right to privacy and the newborn's right to be 
born drug free. Although roost hospitals routinely test newborns, 
for genetic disorders and other diseases without the mother's 
permission, the issue of testing for the presence of drugs is 
complicated by the uncertain position the mother faces. Should the 
hospital request the mo~her's permission before testing the 
newborn? Should the hospital rely on self-reporting by the mother 
even though that method is not very reliable? 

Reasons for Testing: PRO 

"Screening maternal and newborn urines for drugs has been 
recommended as part of the management of drug dependent mothers and 
infants for two reasons: 1) to establish or support a diagnosis 
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of neonatal drug withdrawal and 2) to identify the drugs used in 
order to anticipate the course of withdrawal and to guide drug 
therapy if required. " 

"Urine drug screening may assist neonatal or maternal 
management in several areas: 1) establishing a diagnosis of 
neonatal drug withdrawal, 2) monitoring the baby for specific drug
related clinical findings or delayed withdrawal signs, 3) selection 
of appropriate drug therapy for the baby, if required, 4) 
counseling the mother, and 5) preventing or treating maternal 
withdrawal. However, drug screening may not reliably predict 
neonatal withdrawal." rAme C. Halstead, et al, "Timing of Specimen Collection Is Crucial in 
Urine Screening of Drug oeperdent Mothers and Newborns,M Cl infcal Biochemistry, Vol. 21, Janusry 1988. pp. 59" 
61.] 

"Using screening questionnaires and urine tests to identify 
mothers at risk for chemical dependency and refer them for 
obstetric monitoring and chemical dependency treatment is an 
appropriate use of urine toxicology data." [Sidney H. schnoll, Ill, Ph.D, Lori 
Karan, M), Medical College of Virginia Hospitals, Virgin;1!I C~oIII1th University, Richmond. Letters, ~, 
Nov. 3, 1989, page 2384.1 

"Drug screening tests are estimated to be between 98 and 100 
percent accurate, while confirmation tests, such as a complex 
analytic technique called gas chromatography/mass spectrometry 
(GS/MS), are considered virtually 100 percent accurate when 
performed by knowledgeable lab personnel." ["Drug Testing for Illegal Substances," 
Congressional Research Service Briet (CRS), January 20, 1987, page 4-6.] 

Reasons for Testing: CON 

"In any discussion of drug testing methodology, it is critical 
to note that tests of this kind detect only the exposure or 
presence of an illegal SUbstance in body fluids. The tests cannot 
be used to predict a tested subj ect I s state of impairment or 
addiction. While possession of controlled substances is illegal, 
being under the influence of them is not." 

"Generally speaking, groups opposed to the testing procedures 
make the claim that the tests are so inaccurate as to render them 
useless in an effort to curb the demand side of the drug use and 
abuse. II [ItO rug Testing for Illegal Substances, II Congressional Research Service Brief (CRS), January 20, 
1987, page 4-6.] 

"Mandatory drug testing of all pregnant women is one other 
vehicle of punishment. For mandatory drug testing goes far beyond 
a simple urinalysis. It violates fundamental rights of privacy, 
the Fourth Amendment right against search and seizure, and the 
right to the equal protection of the laws." [Kary L. Moss, American Civil liberties 
Union Foundation, Hew York. Letter to editor in JAMA, Noy. 3, 1989, p. 2384.1 
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Self-Reporting: Barrier to Treatm?nt? 

"Many drug-using mothers deny any drug use and do not give the 
doctor permission to test them and their babies for drugs. We 
tested 200 consecutive pregnant women anonymously for drugs. 
Thirty percent of them tested positive. During the same period the 
incidence of self-identified drug users was only 13%. This 
indicates that more than half of drug users denied drug use." 
[Prepared testflftOf"rY of Jfng Ja Yoon, frC), at "Beyond the Stereotypes: Wcaen, Addiction, and Perinatal Slbatance 
Abuse," a Hearing before the House Select carnfttee on Chfldren, Youth, and F_tt fea, \lashington, DC, Aprfl 19, 
1990, p. 3.] 

"The only study to assess systematically the validity of self
reporting of illicit drug use among a general population of 
adolescents showed that 33% of adolescents who denied smoking 
marl.Juana had a positive urine assay result for marijuana 
metabolites. No similar study of the validity of self-reporting 
of cocaine use among adolescents has been rep(Jrted. In addition, 
no information is available regarding possible differe,nces between 
adolescent girls and women." [Barry Zuckerman, Ill, et al, "lJalidity of self·reporting of 
r.lrf juana aM cocaine use aroong pregnant adolescents" Cl {nical and Laboratory Observations, Hovenber 1989, p. 
812.] , 

"The urine test results revealed even more women who smoked 
marijuana during pregnancy than those willing to admit to it in an 
interview. If marijuana use is underreported relative to alcohol 
and cigarettes as this study suggest, it is possible the 
potentially adverse effects of marijuana may be inadvertently 
misattributed to alcohol or nicotine." [Ralph Hingson, SeD, Barry Zuckennen, Ill, 
et at, IIMaterNil Marf juana Use and Neonatal Outcome: Uncertainty Posed by Set f-Reports", American Journal of 
Public Health, Vol. 76, JIXle 1986, p. 669.] 

"Self-reported drug use among pregnant women has been 
demonstrated to result in underidentification of illicit drug use 
compared with the combination of self-report and urine assay." 
(Hortensia Amaro, PhD, Barry Zuckerman, HO, '!t el, "Drug Use Among Adolescent Mothers: Profile of Risk," 
~, Vol. 84, July 1989, p. 145.] 

"Failure to identify cocaine users is extensive owing to the 
limitations of the two methods currently used to verify drug use. 
Maternal self-reported drug history, the first method, has been 
shown to be unreliable: many women who deny use during pregnancy 
exhibit cocaine metabolites in their urine. Urinalysis for 
cocaine, the second method, is hampered by the short elimination 
half-life of the drug and its metabolites: in adults, cocaine 
metabolites are often not detectable in urine 7 days after last use 
of the drug." (Au'thors report the detection of cocaine metabolites 
in maternal and neol1atal hair as an accurate method of verifying 
gestational cocaine use.) [Karen Graham; Gideon Koren, Ill, et al "Determination of Gestational 
Cocaine Exposure by Heir Analysisll Journal of the American Medical Association. Vol. 262, December 15, 1989, 
p. 3328.] 
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"Requiring informed consent is based on the common law and 
constitutiqnal principles that an individual has a right to be free 
of nonconsensual bodily intrusions. For minors, parental or legal 
guardian consent must be obtained." 

"Specific consent to drug testing may :not be needed if the 
screen is medically necessary. Usually, a drug dependent newborn 
will exhibit signs of the drug dependence such as irritability, 
jitteriness, diarrhea, etc. A physician or hospital could argue 
that the toxicology screen is necessary to aid in diagnosis and 
treatment. If this is the case, the testing might be covered by 
the general consent for diagnosis and treatment form a prospective 
parent is asked to sign upon admission to the hospital." [l/iiter B. 
comolly, Jr. lind Alison B. Marshall, uOrug Addiction, AIDS and ChflciJirtt,: legal issues for the Medical ard 
social services C~ftfe8," I.I"lpUblfllhftd article, pp. 39·40.] 

Mandatory Reportina Based on Testing 

"Some states have elected to mandate reporting based on a 
different model, requiring reports of all cases in which the 
infants have tested positive for drugs. Illinois has amended the 
definition of "neglected child" in its child abuse reporting law 
to include any child "who is a newborn infant whose blood or urine 
contains any amount of a controlled substance .•• or metabolite 
thereof, with the exception of a controlled substance ..• whose 
presence in the newborn infant is the result of medical treatment 
administered to the mother or the newborn infant." [PLbI ic Act 86'275, Infanta 
Dnd Minora·Neglect·Controlied SLbatances, p. 1965 and PLbllc Act 86'274, p. 1964 (Illinois 1919 1_lar 
Sesaion)] 

"A system of mandatory child abuse reporting that is based on 
toxicology testing not only has the potential for driving pregnant 
women away from prenatal care, it also will impose significant 
burdens on their constitutional interests in privacy, autonomy, and 
family integrity •••• This system of intervention places major 
burdens on the constitutional rights of family privacy and 
integrity. Even when limited to a report and an investigation 
which determines that no further action is necessary, the 
intrusion I s impact on the family can be significant." [Abigail English, 
"Prenatal Drug Exposure: GrOl.rds for Mandatory Child Abuse Reports?", Youth law News, Spechl Issue 1990, p. 
7·6.] 

substance Abuse Treatment of the Female Offender 

Of the 3,977 female inmates in the Federal prison system as 
of May 1990, 1,193 (30%) were identified as having a history of 
SUbstance abuse. Of that number, 800 (67%) are voluntarily 
participating in substance abuse treatment. There are no Federal 
laws or regulations to obligate or coerce a prisoner to participate 
in treatment. [Federal Bureau of Prisons, Office of Drug Abuse Tr •• t....,t, Washington, D.C., 5114/90]. 
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The Federal government spends more than $6 million annually 
on substance abuse treatment programs for both male and female 
inmates. The average cost per inmate for treatment is $5,000 a 
year, which is in addition to the average cost of $15,000 per year 
to maintain an inmate in the Federal prison system. [Ibid.] 

"(T)he Federal Bureau of Prisons will devote $8 million to 
treatment services in Fiscal Year 1991. In addition, the Judiciary 
will dedicate $28 million for the Substance Abuse Treatment Program 
within the U.S. Probation Office to contract with treatment 
services for probationers and releasees required by court order to 
receive treatment ••. New and better enforced legal sanctions against 
parolees and probationers who test positive for drugs, together 
with new counseling and aftercare services, will also help 
convicted criminals remain drug-free." [The Io1lfte House, Washington, D.C.: National 
Drug Control Strategy. J8r.Jl1ry 1990,. pp. 35·6] 

The average adult female prisoner in the state corrections 
system is a high school drop-out and single parent, aged 25-29, who 
began using drugs and/or alcohol between ages 13 and 14 and, by the 
time of incarceration, was a daily drug abuser. Marijuana is the 
leading drug of abuse (used daily by 56%), followed by cocaine 
(used daily by 49%). [American Correctional Association (ACA) , Lourel, Hlh "lIhat Does the Future 
Hold?", Sl.mMry of the ACA Task. Force on the FemaLe Offender surveys of locel ard state correctional facUlties, 
Hay 1988, pp. 17'19.] 

The average non-Federal female offender will have been 
arrested between two and nine times between the ages of 15 and 19 
and will be serving a sentence of 5 years or less for either drug 
law violations or for a property crime (e.g., theft, robbery) 
committed to pay for drugs. Approximately 68% will have 
participated in a drug and/or alcohol treatment program before 
imprisonment. [Ibid., pp. 17'18.] 

Both adult (33.4%) and juvenile (41.8%) female offenders cite 
psychological counseling as the service they most needed first upon 
incarceration. For both groups, this need is cited nearly twice as 
often as the need for drug abuse assistance (18.5% and 19.0%, 
respectively). [Research Advisory Services, Phoenix, AZ: "Tabulation of a Nationwide Survey of F .... I. 
If'l'Mtes," Hay 1988, p. 34.1 

Women in state prisons cite the need for vocational training 
(21.7%) and college-level education programs (11.7%) ahead of drug 
treatment (9.7%) when asked what programs they have heard of that 
they would most prefer to have offeretl in prison. Narcotics 
Anonymous was the top choice of 5.2%; Alcoholics Anonymous was 
selected by 1. 7%. [fbi?, p. 35.] 

Of the female inmates participating in drug or alcohol abuse 
treatment programs in local jails and state prisons, 94% of the 
adults and 75.5% of the juveniles state that they were helped by 
the alcohol program; 85.9% of the adults and 71.9% of the juveniles 
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reported that they were helped by the drug program, even though 
participation in treatment is not cited as their primary need. IIbld., 
p. 23] 

When asked, "During this incarceration, what program has 
helped you the most?", the chaplaincy/church program was citoad 
equally with substance abuse programs (10.9%) by adult offenders. 
Education programs were cited most often (21.3%). Counseling, 
mental health therapy, and education programs were the leading 
answers among juveniles. Substance abuse programs was the fourth 
most cited answer (7.6%). [Ibid., p. 36] 

The Role of Modicaid 

"Medicare and Medicaid eligible individuals requiring drug 
abuse treatment can receive all covered hospital and non-hospital 
services required to treat their condition. The Department (of 
Health and Human Services) estimates that $170 million will be 
spent by both programs on direct drug treatment costs (in FY 1990), 
consisting of $50 million for Medicare and $120 million for 
Medicaid. Of this, $110 million is for hospital-based 
expenditures .•. Non-hospital expenditures for Medicaid are 
approximately $60 million. It is not possible to estimate non
hospital Medicare expenditures at this time." [The \/hite House, ~.ahlngton, 
D.C.: National Drug Control BlJdget 5L111'Dery" Joruary 1990, pp. 128-29] 

Medicaid will provide alcohol and drug abuse treatment as a 
mandatory inpatient and outpatient service at hospitals. outpatient 
services are covered in a variety of ways and include clinic and 
rehabilitative services, counseling by credentialed personnel, and 
aftercare to prevent recidivism. states may use a mix of Federal 
and state funds to offer treatment via group homes or small 
settings of 16 beds or fewer. Thus, states are not precluded from 
providing Medicaid-covered non-institutional services that include 
outpatient rehabilitation and counseling. [H.alth Care Flnonc:lng Aa.lnlatratlon, 
Bureau of Quality Aaauranc., progrM S ...... ry data, Septeli:Jer 1989] 

A Federally funded nine-state pilot study of Medicaid-financed 
substance abuse treatment services "indicate (s) that state Medicaid 
programs provide a variety of services to recipients with substance 
abuse problems •.. (A)lcoholism (treatment) ... has been incorporated 
into mainstream Medicaid coveragoa and benefit policies in many 
states. As substance abuse becomes more clearly defined and as 
effective treatment modalities evolve, services tailored to this 
popUlation will be more easily identified and developed." 
[intergoverrrnentel Heelth Polic:y Project, The George Washington University, Washington, D.C~: IISubstance Abuse 
Treatment services Under I4edfcaid: Results of II Nine-State Pflot Study," OeceriJer 1989, p. 15] 



19 

Mr. PACKARD. Mr. Chairman, I appreciate your holding this 
series of hearings to investigate the problems of addicted women 
and their children. In earlier hearings, we have looked at treat
ment al1d prevention programs. Today we will discuss what policies 
and laws need to be in place in order to assure that those who need 
help receive it. 

Babies born to addicted mothers are immediately put in a tough 
situation. Most are born with an addiction themselves, a truly 
painful experience for their new little bodies. They will face many 
other hardships because the person they depend on for care is not 
even able to care for herself in many instances. 

I believe we must be able to offer help to these mothers, not only 
for their sake but for that of their babies. The first hurdle we face 
in reaching this goal is that of identification. In order to help ad
dicted mothers, we must be able to identify them. Once it is deter
mined that a woman does have a drug problem, we must see that 
she receives treatment. Only if she can overcome her addiction will 
she be able to give the care which her child deserves. 

We must not burden our drug treatment programs with too 
many rules and regulations. Churches and other nonprofit groups 
can provide the support addicted women need. However, if there is 
too much red tape for them to cut through, they will have to spend 
their resources dealing with the bureaucracy and will not be able 
to offer effective treatment. 

We're very fortunate, and I'm particularly pleased, to have Sena
tor Pete Wilson from the State of California, my state, here to tes
tify before us. He's become a leader in this issue and has intro
duced two important pieces of legislation on the Senate side, which 
would provide assistance in this area. I commend him for his ef
forts to address this growing concern and certainly wish to wel
come him at this hearing and look forward to his testimony. 

Thank you, Mr. Chairman. 
Chairman MILLER. Mr. Fawell. 
Mr. FAWELL. Thank you, Mr. Chairman. I appreciate the oppor

tunity to address this Select Committee on Children, Youth, and 
Families today, although I'm not a member. The subject you are 
addressing, the tragedy of perinatal substance abuse is one which 
has long-interested me. The broad scope of your hearings have 
brought a new and important perspective to this growing problem. 

I note, too, that a good friend of mine, Jim Ryan, State's Attor
ney of DuPage County, Illinois, and President of the Illinois State's 
Attorney Association, will also be testifying this morning. Mr. 
Ryan has had an abiding interest in this subject matter of today's 
hearing. I'm sure you'll enjoy his remarks. 

I would like to take this opportunity to apprise the committee 
that I and the ranking member of the committee, Tom Bliley, and 
others who are joining us in what is truly a bipartisan bill, will 
today introduce what we refer to as the Abandoned Baby Adoption 
Act of 1990. 

This bill amends the Social Security Act by directing states to 
amend their laws to provide that at birth abandoned babies and 
babies abandoned up to six months after birth are entitled to expe-
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dited adoption procedures. Conceptually, this bill states that a new
born baby is entitled to immediate bonding. 

If parents abandon the child at birth or shortly thereafter, it is 
our belief that under these special circumstances the bonding 
needs of the child and his or her well-being are paramount. 

The request for this bill came to me from a group of foster par
ents in Illinois who had witnessed too many irlstances where new
born babies, many addicted to drugs, got lost in wha~ we would call 
"the system." They could have been adopted if some expedited pro
cedures were available. Without such procedures in place, however, 
these babies were simply not adopted. 

In other instances, such at-birth abandoned children were suc
cessfully placed into foster homes. Oftentimes, however, this family 
would be torn apart years later when a parent reappeared on the 
scene suddenly. Such a tragedy is recounted by Chicago Tribune's 
Bob Green in an article I think is or will be distributed to the com
mittee members. 

He writes of a little girl who had lived for all five years of her 
life with one set of foster parents, but was given back by "the 
system" to her biological mother, who appeared some four or five 
years after the at-birth abandonment. No thought or consideration 
was given by "the system" to the irretrievable bond of mutual love 
between the foster parents and the child. 

I think you should read the story which Jo and Marge Procopio 
tell of their experience and what that child went through when she 
had to go to a halfway house. No cards, no contacts were made to 
this little girl during her first lonely Christmas. She had been five 
Christmases with the parents who, of course, were everything to 
her. 

So our bill will hopefully prevent these tragedies, at least many 
of them, from recurring. I welcome your comments, Mr. Chairman, 
and members of this committee. I look forward to working with 
you on a concept which I believe should be agreeable to all. 

I thank you again, Mr. Chairman, for giving me the opportunity 
to come before your committee and express my feelings. 

Chairman MILLER. Congressman Weiss. 
Mr. WEISS. Thank you, Mr. Chairman. I'm very pleased to join 

you in this very important hearing. You're addressing one of the 
great tragedies. 

Chairman MILLER. Thank you. Our first witness will be Senator 
Pete Wilson. Pete, welcome to the committee. We look forward to 
your testimony and we appreciate your work in the Senate on 
behalf of these women and children. Proceed in the manner in 
which you're most comfortable. 

STATEMENT OF HON. PETE WILSON, MEMBER, U.S. SENATE, 
STATE OF CALIFORNIA 

Mr. WILSON. Thank you very much, Mr. Chairman. I am grateful 
to you and commend you for holding the hearings. I'm very grate
ful for your courtesy in extending me the opportunity to appear 
this morning at the head of a long list of witnesses. 

Let me just say that your opening statement and the statement 
of the other members of the committee indicate your own keen 
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awareness of the dimensions of the problem. It has become truly an 
epidemic. 

I received a letter not too long ago from the young woman who 
was the Chief of Obstetrics and Gynecology at Harvard-UCLA Hos
pital in Los Angeles. She mentioned in clinical but, I thought, chill
ing precision her reasons for a statement that the incidents of ad
dicted newborns is occurring at what she described as a logarith
mic rate. 

The document to point, she mentioned that in Los Angeles 
County in the year 1985 there had been something over 500 addict
ed newborns. In the following year there had been over 1000. In 
the year after, over 1500. In the following year over 2500. It was 
her projection that early in the 1990s, there would be 10,000 in Los 
Angeles County alone. 

We have heard estimates commonly circulated that nationwide 
the number last year was 375,000. I have to think that is an under
estimate, because this is not purely the problem of the inner cities. 
It is a problem that I find going up and down California. You go to 
Valley Medical Center in Fresno, in the heart of a great rural area, 
they are approaching an incidence of addicted newborns that is 
almost one in four. 

Mr. Chairman, if we were not moved by compassion, we would be 
compelled to, as a matter of dollars and cents, deal with a problem 
that is not simply a problem; it is a tragedy, I think. Mr. Weiss did 
not overstate it in the least. Each of these cases is a terrible trage
dy, but add to that the dimensions of it, the (';ost of it, and we're 
looking at an epidemic that threatens to bankrupt a health care 
system that is already strained beyond capacity. 

I'd say that if there are any who remain that persist in the delu
sion that drug use is a victimless crime, they need only walk 
through or visit one of these neonatal intensive care units. Unfor
tunately, the opportunity is increasingly abundant. There are too 
many opportunities to do it. 

These children lie writhing in cribs. They have to be swaddled to 
avoid doing themselves serious injury. The estimates as I say are 
that in our state the number will run to something like 72,000. 
That's an incredible burden on our health care system. It repre
sents a doubling of the number of substance-abused births state
wide since 1989. So this is truly exploding. 

I listened with great interest to Congressman Fawell's remarks 
about the bill that he and Mr. Bliley are going to introduce, and I 
commend him. I commend the foster parents in his state whose 
wishes he is representing in introducing this legislation that will 
provide for expedited adoption. He has a right to be concerned 
about the bonding. 

As we know full well, one of the most tragic and insidious as
pects of crack use by a pregnant woman is that it seems to almost 
destroy the maternal instinct. There are all too many of these 
abandoned babies, euphemistically termed "boarder babies." The 
fact of the matter is, this phenomenon, this epidemic, as I think it 
is truly called, is one of human pain and suffering. 

It is a story of hospitals under seige. It is a story of foster care 
systl:::ms that are strained beyond limit. Thd's why I was particu
larly interested in his remarks. It's a story of a swamped educa-
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tional and social service system, struggling to try to meet what will 
be the special, educational and emotional and developmental needs. 
It's clearly a story about which we're not yet fully informed be
cause we have not had sufficient experience yet to know full well 
what the special care needs of these children are going to be. 

As I pointed out with my reference to the Valley Medical Center, 
it's not just a story of our inner cities; it is as well a story of rural 
communities. So, Mr. Chairman, you are not just to be commended, 
but I think that your statement is not an unfair condemnation of 
the Congress. 

I suppose in fairness, we should point out that what has hap
pened that has accelerated and magnified the dimensions of this 
problem is the happening of crack. It has become the drug of 
choice, the escape of choice. Tragically, it is within reach of virtual
ly everyone, certainly the poorest of our society. It clearly has 
become the drug of preference for young women, or at least a suffi
cient number to produce these shocking statistics. 

I don't think we need to dwell on the point, but if you think of it, 
the long-term implications for America are truly staggering in 
terms of who will be the earning members of society in a social se
curity system and whether or not we can fulfIll the concerns of 
many who wonder whether America can remain competitive in a 
global marketplace. 

Those are real concerns but, candidly, I think that they are 
minor, as serious as they are, in comparison with the tragedy in 
the case of each of these children who, if subjected to prolong drug 
use during the pregnancy of the mother, will suffer permanent and 
serious injury, ranging from mental retardation to physical deform
ity to the heavy likelihood of the sort of neurological disorders that 
can mean real learning disability. 

Let me, if I may, just direct the committee's attention to the 
chart in front of me. A moment ago I said if not compassion, at 
least our concern for tax dollars and the competition for those dol
lars should prompt the kind of concern which our committee clear
ly has. 

This chart indicates the short- and long-term costs of caring for a 
single drug-exposed infant. What we did, Mr Chairman, was we 
asked state and local agencies in California primarily, but in a few 
other states, to estimate what they thought the costs would be for 
dealing with the problems of these children above a!ld beyond that 
of so-called "normal children." 

The medical costs which deal with the initial costs, that of neo
natal and intensive care, represents on average $30,000. As you're 
Vlell aware in the case of some of these boarder babies, those costs 
have escalated to a quarter of a million dollars. 

The family costs, which relate to $11,000 a year for the child wel
fare agency investigation of child abuse and neglect, the kind of 
social services connected with foster care placement, averaging 
$13,000 a year; the special developmental costs to provide the kind 
of compensatory, developmental services that the State of Califor
nia provides as well as an estimated $10,000 a year for special edu
cation services, total $134,000 per year, per child, well into and I'd 
say past adolescence. 
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I emphasize this does not relate to the long-term health care 
costs. They wera unwilling to estimate those. So what we're talking 
about are state costs and local costs far in excess of what are being 
paid now. The most frightening aspect of that from a purely tax 
standpoint is that with the incredible increase, as Dr. Fonacura put 
it in her letter to me, an increase occurring at a logarithmic rate, 
we are seeing the tip of the iceberg. 

So, what we are in need of doing, Mr. Chairman, as you have 
said, I think, with simple eloquence, we know what the problem is 
and we think we know what to do about it. What we have to do is 
reverse what has been a history of benign neglect on the part of 
the Congress but just plain neglect. 

In 1989, fiscal year '89, Congress had appropriated a grand total 
of $4.5 million nationwide for demonstration projects at a time 
when, I think you are correct, we know what needs to be done. It is 
pretty difficult to be too severely condemnatory of young women 
who are using drugs during pregnancy, who then seek treatment 
only to find that treatment is not available. 

So, what we have to do, obviously, is to provide outreach and 
education and make treatment available on a far broader scale 
than it is today. It is available primarily through the very good 
work of a number of private agencies working with some federal 
dollars chiefly through public agency referred clients. 

But that is not even scratching the surface, even though we can 
all point to worthwhile projects and programs that we know are 
successful. You mentioned some in Michigan. You're doubtless fa
miliar, nearer at hand, your own constituency with the success of 
Mandela House in Oakland. The problem with Mandela House is it 
has six residents. 

A similar, slightly larger success story is now in operation as an 
arm of the WATTS Health Foundation in Los Angeles, UHURU 
House, appropriately taking its name from the Swahili word for 
freedom, because that is what it's providing its residents, freedom 
from the kind of addiction for themselves and their children that 
has really put them in bondage. 

So, what we need to do is to provide greatly expanded treatment 
facilities We also are confronted with the reality that too many in 
our health care system really are not trained to identify the prob
lem. That is to say, they are not trained to identify it even when 
given prenatal care. 

There are some physicians who have become aware only belated
ly that the patients whom they were looking at were in fact going 
through a pregnancy using drugs. In many instances, we have de
termined that the young women using drugs during their pregnan
cy were not aware of the impact of their drug use upon their chil
dren. 

They were not aware of the trauma that they were visiting upon 
the fetus. We need to expend some money for the training of 
health care professionals and those within the child welfare system 
to see to it that they can identify and deal as early as possible in a 
preventive fashion. 

Your remark, Mr. Chairman, is right on point. What we have to 
do is prevent. That means that we have to be prepared to layout 
some big dollars for the kind of rehabilitation which, in the case of 
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a drug-using pregnant woman, will, at the very least, prevent re
currence of this tragedy. Each member of this committee is famil
iar with some individual horror stories. 

The Wall Street Journal, in a lead news story, approximately a 
year ago, recited the tragic history of a woman whom they identi
fied only as Cheryl, whom I think had given birth to seven addicted 
newborns. My wife recently visited a clinic in California and found 
a woman there who had given birth to the ninth addicted newborn. 

Those are not just isolated aberrations. In the Martin Luther 
King Center in Los Angeles, the average is two, but that's an aver
age. That means that some of the women have given birth to three 
and to four. If we are to provide abandoned infants with the kind 
of caring and supportive home environment that Congressman 
Sabo is concerned about, our foster care system has got to possess 
the ability to increase the number of foster parents who are willing 
and, I might add, able to accept substance-abused infants because 
they are a very different challenge than a child who is not born 
addicted. There is need for the special training of foster parents 
that will allow them to deal with the exceptional requirements of 
these tragically exceptional children. I have introduced legislation, 
S-2505, the Substance Abuse During Pregnancy Act of 1990, which 
will provide additional federal support in these areas, from expand
ed education, outreach and treatment activities to the kind of addi
tional resources for health care personnel, foster parents and child 
welfare workers. S-2505 seeks to create the kind of federallstate 
partnership that will seriou9ly address maternal substance abuse. 
Mr. Chairman, we've got to ask, wh&t about the substance abuse in 
women who may want very desperately to end their addiction, who 
may want to do no harm and to provide the absolute best environ
ment for their children but who simply lack the ability, being in 
the thrall of some fiercely addicted drug, typically crack, so that 
they are unable to voluntarily seek treatment and end drug abuse 
during pregnancy. 

How do we ensure that these women will not continue the recur
rence and give birth not to one but to two, three and four more 
substance-abused infants? Well, I would submit that here we need 
to confront a problem which you mentioned in your opening state
ment. 

Our purpose should not be punitive. It must be preventive. The 
question is, how do we best deal with a woman who is unable to 
come forward voluntarily, but the woman who we find to be using 
during pregnancy, the woman who has delivered an addicted child? 
How do we see to it that she does not continue her habit, injuring 
her own health and posing an incredible threat to her own chil
dren, not only the one that she has had but the next one or two 
that she may have? 

It is not a cruelty to subject a woman to rehabilitation. I think 
that it is not only infinitely fair to her but clearly it is required if 
we are to avoid this tragedy of recurring drug-addicted newborns. 
For those that cannot kick that habit by themselves-and I recent
ly have sat with young women in UHURU House. I asked them, do 
you think that you would be able to escape your continued addic
tion if you were not in this residential setting? 
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They indicated that they thought they would have no hope of 
doing so; that they depended upon the around-the-clock reinforce
ment, the support that they were getting in this residential envi
ronment that they would get nowhere else. I've been to one or two 
of these residential homes in which most of the people present had 
come voluntarily or with a slight nudge. 

What I think we need to confront is the fact that we cannot 
depend upon voluntary attendance. We've got to do something 
about the women who are unable to help themselves and their chil

l·'" dren. I have had a number of conversations with the founder of 
Phoenix House, someone I'm sure known to you, Dr. Mitch Rosen
thaL 

When I was at first concerned with how we deal with the prob
lem, I asked him, I said, the contention is made, Dr. Rosenthal, 
that only those who come voluntarily to treatment will succeed in 
rehabilitation. He said, that is flat nonsense. He said, do not let 
anyone tell you that. 

People who have been brought to it kicking and screaming who 
were involuntary to understate the case have emerged from this 
kind of treatment, in fact, a very good risk to stay clean. It takes 
14 to 18 months, whether you're talking about Phoenix House or 
whether you're talking about Mandela House, UHURU House. 
These are not quick fixes because you're talking about fierce addic
tion; in the case of some of these women, years long addictions 
where they've gone from one substance to another. 

Mr. Chairman, let me just say that I think that any congression
al effort that seeks to deal with the kind of problem that is being 
confronted daily and in our rhythmic, increasing progression in the 
cities, large and small, urban and rural, of America is one that has 
to confront not only the need for tremendously expanded treat
ment, as is proposed under 2505, but it also needs to deal with how 
we get women who are not capable of coming voluntarily to that 
treatment. 

There will be some who say that any involuntary commitment is 
punitive. I simply reject that. I do not think it punitive to cure 
someone and to .prevent the kind of tragedy that otherwise is 
almost bound to recur. There can be a legitimate discussion as to 
whether or not the procedure needs to be one that is a hybrid vari
ation on the criminal system that simply seeks not to incarcerate 
but to require the kind of treatment that we are familiar with in 
Phoenix House, Mandela House, UHURU House. 

If it can be done by civil commitment, all the better, but in many 
states, there is not a procedure for civil commitment. What I think 
can be done in that case is the enactment of legislation at the state 
level which, if it can't and doesn't create a sufficient civil commit
ment system, it could be an adaptation on a system. 

Many states presently require the reporting by physicians and 
child welfare personnel of child abuse. This is child abuse of the 
most serious kind, through the umbilical cord. It may be totally in
voluntary in terms of the intended consequence. It is nonetheless 
damaging. What we need to do is to encourage the states to take 
the kind of steps that will respond to both those strong enough to 
come voluntarily and those who are not. 
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I submit' that we need to deal with this in this session because we 
have no time to waste. I remind all who don't know, as this com
mittee does, that Dr. Fonacura is not exaggerating. I think when 
she calls it a logarithmic progression, she's right. 

Mr. Chairman, thank you again for your diligence. Thank you 
for the courtesy of listening to me this morning. 

[Prepared statement of Hon. Pete Wilson follows:] 
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STATEMENT OF HON. PETE WILSON, A U.S. SENATOR FROM THE STATE OF CALIFORNIA 

THANK YOU, MR. CHAIRMAN, FOR THE OPPORTUNITY TO APPEAR 
BEFORE YOU THIS MORNING. 

AS THE COMMITTEE HAS LEARNED DURING PREVIOUS HEARINGS, 
MATERNAL SUBSTANCE ABUSE DURING PREGNANCY HAS HAD A CHILLING 
EFFECT UPON THE NATION. 

IF THERE REMAIN ANY WHO PERSIST IN THE DELUSION THAT USE 
OF ILLEGAL DRUGS IS A VICTIMLESS CRIME, LET THEM WALK THROUGH 
A NEO-NATAL INTENSIVE CARE WARD FULL OF BABIES INNOCENTLY 
ADDICTED TO DRUGS OR ALCOHOL. 

THEY WRITHE IN THEIR CRIBS IN MATERNITY WARDS ACROSS THE 
NATION, EMITTING HIGH PITCHED CRIES OF PAIN. EVEN THE MOST 
EXPERIENCED, MOST CARING NURSES CANNOT NOT CALM THEM. 

ACCORDING TO THE NATIONAL ASSOCIATION OF PERINATAL 
ADDICTION, RESEARCH, AND EDUCATION, 375,000 SUBSTANCE ABUSED 
INFANTS ARE BORN EACH YEAR. 
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IN OUR STATE ALONE, MR. CHAIRMAN, LATEST ESTIMATES 

INDICATE THAT 72,000 INFANTS WILL BE BORN SUBSTANCE ABUSED 

THIS YEAR. THIS FIGURE REPRESENTS A DOUBLING OF THE NUMBER 
OF SUBSTA.NCE ABUSED BIRTHS REPORTED STATEWIDE IN 1989. 

THE TRAGIC STOR.Y OF THESE INFANTS IS ONE OF HUMAN PAIN 

AND SUFFERING. CONSIDER JAMES WHO ROCKS HIMSELF TO SLEEP AT 

NIGHT BY STICKING HIS FINGERS IN AN ELECTRICAL SOCKET. 

IT'S A STORY OF HOSPITALS UNDER SIEGE. FROM SAN DIEGO 

TO REDDING, HOSPITALS REPORT ALARMING BIRTH RATES FOR 

SUBSTANr.E ABUSED INFANTS. 

IT'S A STORY OF FOSTER CARE SYSTEMS STRAINED BEYOND 

hl!!ll. MANY SUBSTANCE ABUSED INFANTS ABANDONED BY OR TAKEN 

AWAY FROM THEIR MOTHERS REMAIN IN STATE CUSTODY FOR LACK OF 

WILLING FOSTER FAMILIES. 



JT'S A STORY OF SWAMPED EDUCATIONAL AND SOCIAL SERVICE 
SYSTEMS STRUGGLING TO MEET EDUCATIONAL. EMOTIONAL, AND 

DEVELOPMENTAL NEEDS. LOS ANGELES UNIFIED SCHOOL DISTRICT, 
INUNDATED WITH CHILDREN IMPAIRED BY MATERNAL SUBSTANCE ABUSE 
DURING PREGNANCY, HAS DEVELOPED A SPECIAL EDUCATION 

CURRICULUM FOR SUBSTANCE ABUSED CHILDREN. 

IT'S A STORY OF OUR INNER CITIES. IN LOS ANGELES 

COUNTY, OVER 10,000 SUBSTANCE ABUSED INFANTS ARE EXPECTED IN 
MATEP~ITY WARDS BY 1993. 

IT'S A STORY OF OUR RURAL COMMUNITIES. DEEP IN THE 

AGRICULTURAL HEART OF CALIFORNIA, A FRESNO COUNTY HEALTH 
FACILITY REPORTS THAT TWENTY PERCENT OF ALL BIRTHS INVOLVE A 
SUBSTANCE ABUSED INFANT. 

MR. CHAIRMAN, CARING FOR THESE INFANTS WILL REQUIRE A 

SUBSTANTIAL INVESTMENT OF OUR TIME, ENERGY, AND RESOURCES. 

32-155 0 - 90 -- 2 
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IF I COULD DIRECT THE COMMITTEE'S ATTENTION TO THE CHART 
IN FRONT OF ME, I WOULD LIKE TO OUTLINE THE COSTS ASSOCIATED 
WITH THE CARE OF JUST ONE SUBSTANCE ABUSED INFANT. 

EACH SUBSTANCE ABUSED INFANT WILL REQUIRE ROUGHLY 
$134,000 ANNUALLY IN SOCIAL, EDUCATIONAL, AND DEVELOPMENTAL 
SERVICES. FOR THE MOST SEVERELY IMPAIRED, THE NUMBERS ON THE 
CHART REFLECT LIFETIME NEEDS. 

STATE COSTS INCLUDE $30,000 FOR INITIAL HEALTH CARE AND 
DELIVERY OF THE INFANT, $11,000 PER YEAR FOR CHILD WELFARE 
AGENCY INVESTIGATIONS OF CHILD ABUSE AND NEGLECT, $13,000 PER 
YEAR FOR FOSTER CARE PLACEMENT, $10,000 PER YEAR FOR SPECIAL 
EDUCATION SERVICES, AND $70,000 PER YEAR FOR STATE 
DEVELOPMENT SERVICES. 

I SHOULD EMPHASIZE THAT THE $134,000 FIGURE DOES NOT 
TAKE INTO ACCOUNT LONG-TERM FISCAL IMPLICATIONS FOR REQUIRED 
HEALTH CARE, NOR DOES IT ADDRESS HUMAN PAIN AND SUFFERING 
CAUSED BY SUBSTANCE ABUSE DURING PREGNANCY. 
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HOW DO WE ESTIMATE THE COST OF DIMINISHED PHYSICAL AND 

MENTAL CAPACITY OR A LIFETIME OF BROKEN DREAMS AND 

HEARTBREAK? 

MR. CHAIRMAN, IT IS A TRAGEDY IMPOSSIBLE TO MEASURE 

FULLY, BUT THANK GOD, IT IS PREVENTABLE. 

BUT IF WE PROVIDE WIDELY AVAILABLE, QUALITY PREVENTIVE 

OUTREACH AND TREATMENT, WE CAN EMPOWER MOTHERS CAPABLE OF 

TURNING AWAY FROM SUBSTANCE ABUSE TO DO SO EARLY IN THEIR 

PREGNANCY TO PREVENT GREAT INJURY TO THEIR BABIES. 

THAT MEANS INCREASED EXPENDITURES FOR DRUG TREATMENT. 

IF OUR NATION'S HEALTH CARE SYSTEM DETECTS MATERNAL 

SUBSTANCE ABUSE EARLY IN A PREGNANCY, WE CAN ENCOURAGE 

PREGNANT ADDICTS TO ENTER TREATMENT. 

THAT MEANS INCREASED EXPENDITURES FOR THE TRAINING OF 

MEDICAL AND HEALTH CARE STUDENTS, AS WELL AS ADDITIONAL 

EDUCATION FOR THOSE WHO CURRENTLY ARE PRACTICING. 
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IF WE ARE TO MINIMIZE THE SUFFERING EXPERI~NCED BY 

SUBSTANCE ABUSED INFANTS WHOSE MOTHERS CONTINUE TO USE, OUR 

NATION'S CHILD WELFARE SYSTEM MUST BE CAPABLE OF DETECTING 

AND ADDRESSING MATERNAL SUBSTANCE ABUSE. 

THAT MEANS INCREASED EXPENDITURES FOR PERSONNEL TRAINING 

AND THE ESTABLISHMENT OF PROTOCOL FOR IDENTIFYING, TRACKING, 

AND MONITORING SUBSTANCE ABUSED INFANTS AND THEIR FAMILIES. 

IF WE ARE TO PROVIDE ABANDONED INFANTS WITH A CARING AND 

SUPPORTIVE HOME ENVIRONMENT, OUR NATION'S FOSTER CARE SYSTEM 

MUST POSSESS THE ABILITY TO INCREASE THE NUMBER OF FOSTER 

PARENTS WILLING TO ACCEPT SUBSTANCE ABUSED INFANT PLACEMENTS. 

THAT MEANS ADDITIONAL EXPENDITURES FOR THE TRAINING AND 

RECRUITMENT OF FOSTER FAMILIES. 
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I HAVE INTRODUCED LEGISJ~TION, S. 2505, THE SUBSTANCE 

ABUSE DURING PREGNANCY ACT OF 1990, TO PROVIDE ADDITIONAL 

FEDERAL SUPPORT IN THESE AREAS. 

FROM EXPANDED EDUCATION, OUTREACH, .\.ND TREATMENT 

ACTIVITIES TO ADDITIONAL RESOURCES FOR HEALTH CARE PERSONNEL, 

FOSTER PARENTS, AND CHILD WELFARE WORKERS, MY BILL CREATES A 

FEDERAL-STATE PARTNERSHIP TO ADDRESS MATERNAL SUBSTANCE 

ABUSE. 

BUT, MR. CHAIRMAN, WHAT ABOUT THOSE SUBSTANCE ABUSING 

WOMEN WHO BECAUSE OF THE FIERCELY ADDICTIVE AND DESTRUCTIVE 

NATURE OF CRACK ARE RENDERED UNABLE TO STEP FORWARD FOR 

TREATMENT AND WHO GIVE BIRTH TO A SUBSTANCE ABUSED INFANT? 

HOW DO WE ENSURE THAT THESE WOMEN WILL NOT GIVE BIRTH TO 

TWO, THREE, OR FOUR MORE SUBSTANCE ABUSED INFANTS? 
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I SUBMIT THAT WE INSIST THESE WOMEN ENTER THE KIND OF 

CARING, COMPREHENSIVE TREATMENT NECESSARY TO BREAK THE CYCLE 
OF ADDICTION. 

SIMPLY, WE MUST ASK OURSELVES: IS IT PUNISHMENT TO 
INSIST THAT FEMALE ADDICTS WHO HAVE GIVEN £IRTH TO TREATMENT 
NEEDED TO LEAD A DRUG-FREE LIFE AND GIVE BIRTH TO HEALTHY 

BABIES? 

IS IT CRUEL TO SUBJECT WOMEN TO A CARING AND SUPPORTIVE 
LIVING ENVIRONMENT WHERE SHE CAN LEARN TO RESIST THE 
TEMPTATION OF DRUGS? 

WHAT ABOUT THE PUNISHMENT INFLICTED BY PREGNANT ADDICTS 
UPON A GENERATION OF INNOCENT AMERICAN CHILDREN? 

FOR THOSE PREGNANT ADDICTS WHO ARE UNABLE TO KICK THEIR 

HABIT VOLUNTARILY, WE SHOULD REQUIRE THAT THEY ENTER 

COMPREHENSIVE TREA~~ENT PROGRAMS UPON GIVING BIRTH TO A 
SUBSTANCE ABUSED INFANT. 
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MANDATORY TREATMENT IS A PREVENTIVE AND REHABILITATIVE 

APPROACH .ESSENTIAL TO THEIR OWN HEALTH, TO THAT OF THEIR 

INFANT, AND TO THE HEALTH OF FUTURE CHILDREN. 

SOME HAVE LABELED THIS APPROACH AS PURELY A PUNITIVE 

EXERCISE. IT IS NOT. IT IS A PREVENTIVE ACTION WHICH OFFERS 

US THE BEST HOPE TO END THE TRAGEDY OF MATERNAL DRUG ABUSE 

DURING PREGNANCY. JUST SPEAK TO THE ADDICT. 

I RECENTLY VISITED THE HOUSE OF UHURU, OPERATED BY THE 

WATTS HEALTH FOUNDATION OF LOS ANGELES, CALIFORNIA, AND I 

ASKED THE WOMEN IN TREATMENT IF THEY COULD GET OFF CRACK 

WITHOUT RESIDENTIAL CARE AND MORE IMPORTANTLY, COULD THEY 

COME CLEAN VOLUNTARILY? 

THEIR RESPONSE WAS "NO." 

MR. CHAIRMAN, TREATMENT MUST BE THE RULE NOT 'rHE 

EXCEPTION. 
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ANY POLICY RESPONSE FAILING TO INSIST ADDICTS WHO HAVE 

GIVEN BIRTH TO A SUBSTANCE ABUSED INFANT ENTER TREATMENT 

REPRESENTS A FAILURE ON OUR PART. MUCH WORSE, IT SAYS WE 

CONDONE CONDEMNING GENERATIONS OF INNOCENT AMERICAN CHILDREM 

TO LIVE LITERALLY THE LIFE OF THE DAMNED. 

I HAVE INTRODUCED S. 1444, LEGISLATION WHICH WILL SEE TO 

IT THAT SUBSTANCE ABUSING PREGNANT WOMEN GET THE TREATMENT 

THEY NEED. IT OFFERS A COMPASSIONATE RESPONSE TO A TRAGIC 

PROBLEM vmICH AFFECTS US ALL. 

S. 1444 WOULD AUTHORIZE $50 MILLION FOR FIVE STATE 

TREATMENT DEMONSTRATION PROJECTS. 

BRIEFLY, MR. CHAIRl1AN, TWO IMPORTANT GOALS MUST BE MET 

BY GRANT APPLICANTS UNDER MY LEGISLATION. 
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AGGRESSIVE PREVENTIVE OUTREACH AND EDUCATION EFFORTS 

MUST BE PURSUED TO IDENTIFY PREGNANT SUBSTANCE ABUSING WOMEN 

IN THE HOPE OF MINIMIZING LONG TERM EFFECTS UPON THE CHILD. 

ONCE !DENTIFIED, THESE WOMEN MUST BE AFFORDED THE OPPORTUNITY 

TO VOLUNTARILY RID THEMSELVES OF THEIR ADDICTIONS. 

BUT FOR THOSE WOMEN WHO GIVE BIRTH TO SUBSTANCE EXPOSED 

INFANTS, THE STATE MUST INSIST THEY ENTER COMPREHENSIVE DRUG 

REHABILITATION. 

I HOPE THE COMMITTEE WILL GIVE SERIOUS CONSIDERATION TO 

BOTH S. 1444 AND S. 2505. THEY REPRESENT TWO IMPORTANT STEPS 

TOWARD ENDING THE TRAGEDY OF SUBSTANCE ABUSE DURING 

PREGNANCY. 

MR. CHAIRMAN, THANK YOU FOR INDULGING ME THIS MORNING. 

I LOOK FORWARD TO WORKING YOU ON THIS URGENT NATIONAL 

PRIORITY. 

### 
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Chairman MILLER. Well, thank you very much for your testimo
ny. As I say, your interest and your willingness to legislate re
sources for this problem, I think, is-we have just finished watch
ing this Senate struggle with trying to get resources to communi
ties that have been overwhelmed and had their resources devastat
ed by AIDS. We, too, are going to have to address communities that 
are absolutely overwhelmed by addicted women and children. 

At some point we've got to look down the road in terms of what 
do you do with people who won't take treatment and continue in 
the destructive path. At the moment, it seems to me that some of 
that debate is unnecessary because the real question is whether 
we're even willing to help the people who are walking in on a daily 
basis, as we see in almost every part of the drug problem. 

We have hundreds of thousands of people a year who call and 
ask for help and they get put on hold-they get put on a waiting 
list. We've heard this in our field hearings, time and again-in the 
City of Detroit we have 22 beds. They have more than all the 
women they can handle who are willing to occupy those residential 
placements. 

The City of Seattle last week, we're talking maybe again a hand
ful of residential placements with the recognition that if you're 
really going to help these women, you need an all encompassing 
program. The fact that this is going to be 30 days slap dash and 
you're out on the street again. There is not a lot of evidence that 
we're using those resources wisely. 

But that's just a little bit of emphasis. I think your recognition of 
the problem, your willingness to do something about it is appreciat
ed because I think, as you pointed out, we're learning more and 
more and what we'll learn today is that these are the most expen
sive babies born in American history. 

At some point, we've got to come to grips with that. They have 
essentially, the best we can tell to date, overwhelmed every institu
tion that they've come up against, starting at the time before birth 
and all the way into the school systems now. There is simply no 
system that has sufficient resources to deal with these babies on 
the basis on which they should. 

Tragically, we're not putting the resources into preventing the 
birth of these babies that we should. Thank you for taking your 
time. Thank you very, very much. 

Mr. WILSON. Mr. Chairman, thank you. 
Chairman MILLER. Get that bill out and send it over here; will 

you? 
Mr. WILSON. What's that? 
Chairman MILLER. Get the bill out of the Senate and send it over 

here. 
Mr. WILSON. Let me just make one final point to you because 

there are decent people who don't understand the dimensions of 
the problem. People have said to me when I've spoken of the kind 
of rehabilitation that takes 14 to 18 months, they said, my God, 
isn't that terribly expensive? 

The answer is, it's not cheap, but it's a whole lot less expensive 
than continuing to deal with this epidemic of drug addicted new
borns. If they are interested in a cost comparison, I'd say as a 
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rough rule of thumb, you can probably put four women through 
Mandela House for the cost of one addicted newborn. 

So I think that this is an instance where whatever your ideology, 
if you think that we need to be both compassionate and prudent in 
terms of resources, this is the time to engage in some preventive 
spending to avoid a far, far greater burden in infinite ways down 
the road, because the remedial, the reactive step will be infinitely 
more expensive, far less cost effective, far less humane. So, thank 
you, sir. 

Chairman MILLER. Thank you for your time. The next panel that 
the committee will hear from will be made up of Susan Galbraith, 
who is the Director of Coalition on Alcohol and Drug Dependent 
Women and Their Children in Washington, D.C.; Brenda Smith, 
who is a Staff Attorney and the Director of Women in Prison 
Project, Washington, D.C.; Dr. Neal Halfon, who is the Director for 
the Center for the Vulnerable Child, Children's Hospital in Oak
land California; David Gates, Staff Attorney for the National 
Health Law Program; and Robert Woodson, Sr., who is President of 
the National Center for Neighborhood Enterprise, Washington, 
D.C. 

Welcome to the committee. I appreciate you taking your time to 
help the committee on this subject. Your written statements and 
whatever supporting documents you think are necessary will be 
placed in the record. 

Susan, we'll begin with you. You may proceed in the manner in 
which you're most comfortable. 

STATEMENT OF SUSAN GALBRAITH, DIRECTOR, COALITION ON 
ALCOHOL AND DRUG DEPENDENT WOMEN AND THEIR CHIL
DREN,WASHINGTON,DC 

Ms. GALBRAITH. Thanks. Mr. Chairman, thank you for the invita
tion to be here today. I'd just like to begin by thanking you for 
your very thoughtful and compassionate leadership on this issue. 
It's something that we desperately need and something that we 
really will continue to support you in your efforts with. 

My name is Susan Galbraith. I am the Director of the Coalition 
on Alcohol and Drug Dependent Women and Their Children. I am 
a former Associate Director for Public Policy for the National 
Council on Alcoholism and Drug Dependency. I'm a former treat
ment provider for alcohol and drug dependent women and their 
children. " 

I come to you today from the perspective of somebody who has 
worked for the last 15 years in trying to improve services for 
women and their children in this country. I'd like to really make 
two points today. I'd like to talk about the coalition, why it began, 
what our work is. Then, I've been asked specifically to talk about 
what we can do to improve federal efforts to serve women and 
their children. 

This coalition was started a year ago this month in an effort to 
bring together the alcohol and drug field, the child welfare field, 
the maternal and child health field, legal services and women's or
ganizations in response to the growing crisis in care for alcohol and 
drug dependent women and their children. 
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Our focus and our reason to begin our efforts was in direct re
sponse to the movement across the country to criminalize alcohol 
and drug use during pregnancy. We believe that this is a public 
health issue and that it is most appropriately dealt with through 
the public health system, not through the criminal justice system. 

The coalition has made major progress in developing policies in 
the area of federal proposals for improving services, state proposals 
for improving services. We're currently involved in conducting a 
major survey looking at what services are out there for women and 
their children. We're doing major public education campaigns. 

I have submitted to your staff a list of our federal proposals. I'd 
be happy to provide them for other members of the committee. 

I'd like to speak very directly about one proposal today and that 
is the women set aside of the alcohol drug abuse and mental health 
services block grant. That requirement was enacted in 1984 to en
hance services for women. Our experience in this country has been 
that unless the federal government mandates that states develop 
services for alcohol and drug dependent women, they do not 
happen. 

It's like trying to get a splinter out of a two-year-old's toe. It's an 
impossible, very painful task to get states to seriously acknowledge 
that women have alcohol and drug problems, that they need spe
cialized treatment, that if you set up services that are sensitive to 
their needs, that they will come in. 

Tragically, we have seen that even with the federal mandate, to 
set up services for women, states have still gone around that man
date and they have not followed through in that requirement. 
Since 1985, a total of $364 million has been required to be spent on 
services for women in the states. I'm here to tell you that that cer
tainly has not happened or we wouldn't be seeing this crisis in care 
that we're seeing today. 

I would really urge you to look at your own State of California 
where a centralized categorical grant process was required in im
plementing the set aside, where that money was not distributed 
through the county system where it was easily used to support 
other services, but where a system was put in place to assure that 
separate, discrete, sensitive services for women were established. 

We saw in California that that was done on the alcohol side. It 
was not done on the drug side. We saw in California that over 20 
new programs were set up on the alcohol side for women. We do 
not see that same evidence on the drug side. We don't know what 
actually was done with that money. I would really urge you to look 
at what we already have in place and how that can be enhanced to 
make sure that services get out there for women. 

Just finally, I'd like to comment on much of this discussion about 
mandating women to get into treatment. We have no treatment to 
mandate women to get into in the first place. I think this is a dis
cussion that we may have the luxury of having two decades from 
now. If we were to take the women that were going to D.C. General 
today for prenatal care and delivery who are alcohol and drug de
pendent and try to find voluntary treatment for them, we would be 
hard-pressed to place them. 

We have not been successful in setting up services for alcohol 
and drug dependent women. When we have set up services, what 
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we have found is that women do come in for treatment. They are 
very interested in getting sober and drug free. They are very inter
ested in getting well and that services do work. 

Just finally, I'd like to go back to my opening point and really 
urge you-we are in a period of time where a war on drugs in 
many cases is becoming a war on drug users. It's becoming an 
effort that is really_alienating and isolating already very alienated 
and isolated individuals. 

We need to maintain our gains of the last decade and continue to 
press forward in ()ur ackn.owledgment of these public health issues 
that are highly treatable and that women and men every day do 
recover. So, I'd like to close. Thank you very much for your time 
and for the opportunity to be here. 

[prepared statement of Susan Galbraith follows:] 
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PREPARED STATEMENT OF SUSAN GALBRAITH, DIRECTOR, COALITION ON ALCOHOL AND 
DRUG DEPENDENT WOMEN AND THEIR CHILDREN, WASHINGTON, DC 

Mr. Chairman and members of the Committee, it is an 

honor to be here to testify before you today on the need to 

enhance services for alcoholic and drug dependent women who 

are pregnant and of child-bearing age and their children. My 

name is Susan Galbraith. I am the Director of the Coalition 

on Alcohol and Drug Dependent Women and Their Children. I 

have worked as an advocate for alcoholic and drug dependent 

individuals and their families as the Associate Director of 

Public Policy for the National Council on Alcoholism and Drug 

Dependence. I have worked as a program director and as a 

counselor in both residential and outpatient programs serving 

alcoholic and drug dependent women and their children. 

The Coalition on Alcohol and Drug Dependent Women and 

Their Children was organized by the National council on 

Alcoholism and Drug Dependence (NCADD)* in May 1989 in 

response to our concern about the growing trend across the 

nation to punish rather than intervene and provide treatment 

for women who are alcoholic and drug dependent and pregnant. 

* NCADD was established in 1944 to stimulate public 
education and public advocacy efforts on behalf of 
individuals with alcoholism and their families. The NCADD 
mission was expanded in 1988 to include individuals with 
other drug dependencies and their families. NCADD has led 
efforts nationally to enhance services for alcoholic and 
drug dependent women and their children. 
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There have been numerous prosecutions in many states 

across the nation. Women are being tried for charges ranging 

from child abuse, to delivery of drugs to a minor, to 

manslaughter. In virtually all cases, the women being tried 

are low-income and/or women of color. They are women who 

have limited resources and no access to good health care. 

The National Council on Alcoholism and Drug Dependence 

(NCADD) established the Coalition in an effort to refocus the 

discussion on the need for prevention and treatment services 

for women and their children. NCADD unequivocally opposes 

the criminal prosecution of women who are alcoholic and drug 

dependent on the basis of their alcohol and drug use during 

pregnancy. It is this very basic tenet that guides NCADD's 

philosophical and financial commitment to the Coalition. 

These are public health problems that respond well to public 

health interventions. NCADD invited organizations and 

individuals concerned about women's health care, legal 

issues, civil rights, child welfare, alcohol and drug 

problems, mental health, and maternal and child health to 

join together to meet and organize appropriate interventions 

to address the current crisis in care for addicted women and 

their children (Coalition statement of purpose attached). 
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The Coalition currently has 38 organizational members. 

There are also concerned citizens who are individual members. 

The range of groups includes many of the major national 

organizations concerned with the health and well-being of 

women and their children (a list of Coalition members is 

attached). There are an additional 30 groups who participate 

in the Coalition who are not formal members. 

The Coalition carries out its work through an Executive 

Committee and three standing committees: Legal Issues and 

Public Policy; Treatment and services; and Prevention and 

Education. 

The Public Policy and Legal Issues Committee has drafted 

proposals for legislative responses to address the needs of 

alcoholic and drug dependent women, their infants, and 

children for federal and state policy makers. The federal 

packet addresses a wide range of programs reflecting the 

Coalition's firm belief that these problems are systemic and 

that interventions must address the conditions of women's 

1 i ves incl udir:g poverty I unemployment, and lack of access to 

health care. The state packet provides model legislative 
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proposals for enhancing state and locally based services for 

women and their children. 

The Treatment committee has conducted a survey of 

programs which provide prevention and treatment services for 

alcoholic and drug dependent women and their children. There 

is currently no reliable directory which provides information 

on the availability of services for women in the nation nor 

is there accurate information on the numbers of programs, 

numbers of women being served, or success of the 

interventions. This survey is an initial effort to begin to 

collect data. 

The Prevention and Education committee has compiled a 

comprehensive education packet for over 2,500 caregivers on 

alcohol and drug related birth defects. The packet is used 

in conjunction with National Alcohol and Other Drug Related 

Birth Defects Awareness Week which started this week on 

Mother's Day. This is an annual event which has been 

sponsored by NCADD and the Office for Substance Abuse 

Prevention to raise awareness about the risks of using 

alcohol and drugs during pregnancy and to encourage the 

implementation of prevention activities. 
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The Coalition has grown in size and strength over the 

past year. We have made tremendous progress in opening up 

discussions between the variolJ.s disciplines which are 

concerned about alcoholic and drug dependent women and their 

children. We have responded to hundreds of requests from 

communities across the nation for assistance in developing 

appropriate interventions for women and their children. I 

would hope that we have made some progress in dramatizing the 

inappropriate and inhumane use of the courts to intervene 

with women who are impoverished and addicted and who in most 

cases, have had no access to health and social services which 

are responsive and sensitive to their needs. I would also 

hope that we have made some contribution to ending the war on 

drug users, individuals who suffer from the diseases of 

alcoholism and drug dependency, which the "War on Drugs" has 

so clearly become. 

Mr. Chairman, we probably would have never needed this 

coalition if the states had done their job in setting up 

appropriate treatment for alcoholic and drug dependent women 

and their children. There has been so much resistance to 

trea.ting alcoholic and drug dependent women, and especially 

pregnant women, from every sector of the health and social 
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welfare system in this country. Pregnant women who are 

alcoholic and drug dependent have been discriminated against 

when they seek care in many health care and social service 

settings. I have worked with women who were misdiagnosed for 

years, treated inappropriately through the mental health 

system, and finally, when nothing else worked, were referred 

for alcoholism treatment as a last resort. Women with these 

problems suffer from such intense stigma that providers have 

either felt they were undeserving of care or hopeless cases. 

With few rare exceptions, even the alcoholism and drug 

addictions treatment programs have failed miserably in their 

job to provide services for women. 

Congress has made several attempts in the past to 

intervene and support programs for women with addictions. 

The passage of the women's set-aside of the Alcohol, Drug 

Abuse and Mental Health Services (ADMS) block grant is one 

example. This legislation required that states spend 5 

percent of their ADMS block grant on new and expanded 

prevention and treatment efforts for alcoholic and drug 

dependent women. This set-aside requirement was increasea in 

1988 to 10 percent. Since 1985, the set-aside has 
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represented $364 million that states have been required to 

spend on services for women. 

Despite the presence of a federal requirement since 1984 

to devote a portion of federal funds to women, the states' 

commitment to creating and expanding programs for women has 

been minimal. The proof of this minimal commitment has 

become markedly clear in light of numerous reports 

documenting the virtual absence of treatment programs which 

serve women and their children, generally, and pregnant 

women, specifically. Presumably, if states had complied with 

the spirit and the letter of federal law since 1984, we would 

have programs operating and would not be in our current 

crisis. Three hundred and sixty four ($364) million dollars 

buys a lot of services. Congress specifically identified the 

need for programs to serve these two populations in the 1984 

legislation, and reiterated those priorities in 1986 and 

1988. 

I know that the states will all argue that they are in 

compliance with the set-aside requirement. They will point 

to the numbers of women in treatment as representing over ten 

percent of their total client population. The fact is that 
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many states are not in compliance. They have used this money 

to support existing services, they have channeled this money 

to support I "women's group" in an otherwise predominantly 

male oriented treatment setting, or in one case I am aware 

of, they simply told all service providers that they must 

serve 5 percent more women without any .increase in funding. 

The states' failure to implement the set-aside exemplifies 

the problem that we have had for decades in trying to 

establish services in this country for women. Women's needs 

and problems are not viewed as serious and deserving of 

attention. Tragically, it is only when a woman's ability to 

bear healthy children is threatened by the consequences of 

alcoholism and drug addiction that we, as a society, are 

willing to take notice. We take notice not because we care 

about women but, because we allege to care about children. 

The Coalition has generated many recommendations to 

enhance the federal response to alcoholic and drug dependent 

women and their children. Our proposals address programs in 

the areas of maternal and child health, alcohol and drug 

treatment, child welfare, education, Indian health services, 

and housing. We believe that programs must be comprehensive. 
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There is consensus that efforts should be directed to: 

1.) increase access to care including reproductive health 

care, prenatal care, and alcoholism and drug addictions 

treatment for pregnant women and women of childbearing age; 

2.) increase access to care including medical services, 

educational programs, and foster care for children with 

alcohol and drug related birth defects and children growing 

up -in homes where alcoholism and drug addictionE' are 

problems; and 

3.) .increase coordination of programs and services. 

In addition, I would like to propose the following very 

specific, concrete recommendations for your consideration: 

1.) strengthen mechanisms for accountability for the women's 

set-aside of the ADMS block grant. One option is to require 

that states use a centralized categorical grant process for 

distribution of funds. This process was initially used in 

California where the state Office of Alcohol Programs funded 

programs directly, instead of channeling funds through the 

counties, and were successful in establishing a range of new 

programs for women. Interestingly, the California state 

Office of Drug Programs disseminated their funds through the 

county system. There is not the same evidence of new, 
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discrete services for women as we have with the alcohol 

programs. 

2.) Increase financial support for the Pregnant and 

Postpartum Demonstration projects administered by the Office 

for Substance Abuse Prevention. This demonstration 

represents the first national effort to establish programs 

specifically for pregnant women, their infants, and children. 

The demonstration calls for innovative programs which 

demor.strate coordination of various disciplines and service 

providers. A minimum of $50 million should be devoted to 

this program for Fiscal Year 1991. The program budget for FY 

1990 is $32.5 million and the President's budget request for 

FY 1991 is $37.8 million. 

3.) Amend the Special Food Program for Women, Infants and 

Children (WIC) administered by the Department of Agriculture 

to expand the category for institutional eligibility to 

include residential alcohol and drug treatment programs 

serving women and children. This would provide tremendous 

support to programs currently serving low-income women who 

are pregnant, postpartum, and breast feeding and their infants 

and children. 

4.) Increase access to services for children with alcohol 

and drug related birth defects and children growing up in 

alcoholic and drug dependent homes by formally expanding Head 
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start eligibility to include infants and toddlers and by 

increasing financial support for this program to ensure 

a~ailability of the full range of services needed by these 

families. Education for the Handicapped programs can be 

enhanced by increasing federal financial support for 

specialized instruction and related services under Part Band 

by enhancing Part H by making it a permanent program, 

increasing federal financial support to ensure that all 

states participate, and amending the definition of federal 

eligibility to include children who at risk of being 

developmentally delayed, many of whom h;::.ve alcohol and drug 

related birth defects. 

5.) Where services are being provided in settings serving 

both men and women, programs who receive federal funds should 

be barred from discriminating against pregnant women. This 

should include alcoholism and drug treatment programs, 

maternal and child health programs, community and migrant 

health centers, and mental health centers. 
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Coalition on Alcohol and Drug Dependent Women and Their Children 

organizational Members -- 1990 

Alan Guttmacher Xnstitute 
American Academy of Pediatrics 
American Bar Association - Center on Children and the Law 
American College of Nurse-Midwives 
American College of Obstetricians and Gynecologists 
American civil Liberties union 
American Medical Students Association 
American Nurses Association 
American Prosecutors Research Institute 
American Psychological Association 
American Society of Addiction Medicine 
Association of Maternal and Child Health Programs 
Center for Child protection and Family Support, Inc. 
Center Kor clinical Protection and Family Support 
Center for Law and Social Policy 
Center for Science in the Public Interest 
Child Welfare League of America 
Children of Alcoholics Foundation 
Coalition on Addiction, Pregnancy and Parenting 
Legal Action Center 
NAACOG: The Organization for obstetric, Gynecologic and 
Neonatal Nurses 
National Abortion Rights Action League 
National Association of Alcohol and Drug Abuse Counselors 
National Association of Perinatal Social WorKers 
National Association of State Alcohol and Drug Abuse 
Directors 
National Center for Prosecution of Child Abuse 
National Council on Alcoholism and Drug Dependence 
National Council of Jewish Women 
National Parent Teachers Association 
National Perinatal Association 
National Society of Genetic Counselors 
National Women's Law Center 
National Women's Health Network 
Parent Care 
Therapeutic Communities of America 
Women's Action Alliance 
youth Policy Institute 

NCADD 
--,--__ .,--_________ 1511 KStreel,N.W.---------------

Washington, D.C. 20005 
202-737-8122 
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Coalition on Alcohol and Drug Dependent Women and Their Children 

statement of Purpose 
Passed by Coalition on January 23, 1990 

The Coalition on Alcohol and Drug Depdendent Women and 
Their Children is a group of national organizations concerned 
about the health and welfare of alcohol and drug dependen'c 
women and their families. Coalition members include 
organizations concerned about women's health care; legal 
issues; civil rights; child welfare; alcohol and drug 
problems; and maternal and child health. 

Because pregnant drug dependent women have so often 
faced discrimination, barriers and penalties, the Coaliti.on 
is concerned about the provision of health and other 
appropriate services to them and protection of their rights. 
Therefore, the Coalition is organized to enhance access to 
preventive and educational services, health care, prenatal 
care, and alcoholism and drug addictions treatment for women, 
and to ensure the availability of health and social services 
for their children. The Coalition believes that the 
interests of women and their children are best served through 
the health care and social service systems. Women should not 
be singled out for punitive measures based solely on their 
use of alcohol and other drugs during pregnancy. 

NCADD 
_______________ 1511 KStreet, N.W.---------------

Washington, D.C. 20005 
202-73708122 
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NCADD POLICY STATEMENT 

Women, 
Alcohol, 
Other Drugs 
and Pregnancy 
Approved by the Oe/egale Assembly (April 28, 1990) and 
adopted by the Sosrd of Directors of the Nations! Council on 
Alcoholism and Drug Dependence, Inc. (ApriI29, 1990). 

National Cooocil on Alcoholism and Drug Dependenca 
12 West 21 st Street, New York. NY 10010 
(212) 20&6nO; (212) 645-1690 (FAX) 

1511 K SlIeet NW. Washington. DC 20005 
(202) 737-8122; (202) 62IH731 (FAX) 



= Summary of the Issue 

There has been a great deal of denial about the 
extent to which women experience alcohol and other 
drug problems. This denial Is even more profound 
when considering pregnant women. While we have 
made progress In expanding prevention and treat
ment efforts to Include women, our social and 
medlcallnstnutlons heve not responded effectively 
to the needs of pregnant alcoholic and other drug
dependent women. Specific emphasis needs to be 
given to the development of specialized prevention 
and treatment for alcoholic and other drug-depend
ent women of child-bearing ege. 

Background 

There Is growing concern througtl«:U our nation 
about the problems 1IS.'lOClated with alcohol and 
other drug use by pregnant women. The adllent of 
crack, a highly and quickly eddictive cocaine deriva
tive, has brought these problems Into sharp focus 
and stimulated public debate and dlscuss!on about 
how to respond to the needs of alcoholic and other 
drug-dependent women and their children. Alcoholic 
and other drug-dependent pregnant women have 
become subject to charges of child abuse and 
prosecution ralher than to the support of the heaJth 
care system. This punitive approach Is foodamen
tally unfair to women suffering from addictive 
diseases and serves to drive them away from 
seeking both prenalal care and treatment for their 
alcoholism and othsf drug addictions. It thus works 
agalris: the best interests of Infants and children by 
Involving the sanctions of the criminal law In the 
case of a health and medical problem. Moreover, 
thare Is Increasing evidence of dlsparnies regarding 
the screening and reporting of posHive toxicologies 
of newborns, with women of color, poor women and 
women re"'eivlng care in public hospitals having the 
greatest likelihood of being subject to drug testing 
end subsequent reporting to legal authornles. 

The National COtXlCiI on AlCoholism and Drug 
Dependence supports efforts to educate women and 
their partners aboI.t specifIC risks associated with 
drug usa, Including alcohol, tobaCCo, prescrfplion 
and over-the-counter medications as wall es Illegal 
drugs, during pregnancy. NCADO slJ!lP)rts the de
velopment of prevention and treatment efforts for 
pregnant alcoholic and other drug-depeodent 
women end urges pelley makers to support meas
ures which will incraasa access to care and decrimi
nalize the govemmertaJ response. 
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Alcohol- and Other 
Drug-Related Birth Defects 

A great deal Is known about the effects of 
drinking on fetal development. Fat. alcohol ayn
droma (FAS), the most severe consteilallon of 
alcohol· related birth defects, was Idertified by a 
team of health profE:SSionals In Seatle, Weshington, 
In 1973. FAS Is a cluster of symptoms Including 
malformations of the face and skull, growth retarda
tion eHher before or after birth, central nervous 
system problems and mental retardation. Fetal 
alcohol effecta (FAE) are a range of birth defects 
which fall short of meeting the crHerIa for tha full 
blown syndrome. Children wnh FAS and FAE are 
born to mothers who drank during pregnancy. It Is 
unclear how much alcohol at what time during 
pregnancy causes the range of problems. The 
National Council on Alcoholism and Drug Depend
ence peroeives BrrI alcohol consumption during 
pregnancy as high-risk drinking and aupports a clear 
no-alcohol·usa message as the only responsible 
public health message. 

Cocaine usa during pregn!klCY can causa 
multiple and complex problems In lAero and after 
birth. These problems may Include physical anoma
lies, inadequate development and disfunction of the 
bocIy's major organs and systems, inI:luding the 
cardiovascular, neuto(ogicaI and exaetory systems, 
Infants can experience withdrawal symptoms n 
mothers have used cocaine shortly before delivery. 
Cocaine use may also cause precipitous delivery re
sulting in premaltxe birth and problems associated 
wnh low birth weight. Sudden Infart dealh syn
drome (5105) occurs at a higher rate among babies 
exposed to cocaine. 

Babies exposed prenatally to haroln tand to be 
low In birth weigh!, short for their age, and have a 
small head circumference. There Is no evidence 
that opiate drug use I:1f the mother causes malfor
mations like those seen In FAS. Research Is 
continuing In this Bias. The developing latus does 
experience wnhdrawal as the mother goes through 
withdrawal. Some postnatal problems of these 
Infants may be due to repeated withdrawals before 
birth. Newborn Infants of opIa1e-depeodert moIhars 
can experience opiate withdrawal symptoms alter 
birth. 

Tobacco use during pregr1lWlcy can also inter
fere with healthy fetal development. BabIes born to 
smokers are more likely to be low In birth weight, 
born prematurely, have lower scores on a standard 



test of physica/..fln:tlons and die within the first 
year 01 Ine. /lIs not known BXaCtJy how the Ingredl· 
ents In tobacco smoke affect fetal development. It Is 
known that tobacco smoke reduces oxygen flow to 
the fetus. It Is clear that cessallon of smoking 
during pregnancy will contribute to e positive preg. 
nancy outcome. 

There are risks lISSOCiated with the use of ether 
drugs during pregnancy such as PCP, barbtturatee 
Gnd other prMCl'lptlon medlc:atlons. These risks 
vary depending on the extent and time O'i 009. In 
gElOOfal, all drugs ere contraindicated during preg. 
nancy unless deemed absoh.te/y necessary and 
administered ooder the supervision 01 a trained 
health professional. 

Although different drugs have different prenalal 
effects, the drugs discussed above have some 

'similar effects when they are used during preg. 
nancy. They all tend to contribute to low birth 
weight. They all may Influence the Wet In which 
children are able to Jearn and Irterect socially. 
Some causa _e damage, Including mental 
retardation and physlcaJ deformities. All contribute 
to heightened nervousness and Irritability In nfN{. 

borns whlch met Impede parent-chlld bonding and 
exacerbate post·partum stress for mothers. 

It is well· known thai: the United States has an ex· 
traordinarily high rale oIlntant mortaJity·-one of the 
highest in the western world. Efforts to reduce the 
incidence of alcohol and other drug use during preg. 
nancy would undoubtedly contribute to a reduction In 
infant mortality In the nation. 

Treatment for Alcoholic and 
Other Drug-Dependent Women 

A great deal of progress has been made in the 
United States In our approaches to preventing and 
treating alcoholism and other drug addictions among 
women, Prior to the 1970's there were virtually no 
treatment options for women with alcoholism and 
other drug addictions. Women rarely came into 
trEstment and when they did, the treatment that they 
received was based on the male expertence of 
elcoholism with no edjustments for the fect that a 
woman's Ine experience and physiology are different 
from a man's. 
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The 1970's was a time of dramatic change for 
women In need of treatment for alcoholism and other 
drug addictIons. The National Institute on Alcohol 
Abuse and Alcoholism (NlAAA) funded the first 
wave of women's treatmert programs across the 

nation. Later, In 1984, the women'lI set-!IIIIde 01 the 
Alcohol, Drug Abuse and Merta! HeaItI1 SecvIces 
(ADMS) block grant required thai: stales spend 5% 
of their block grart award on new prevenJon and 
treatment efforts designed for women. The set· 
aside requirement was raised In 1968 to 10%. 

Only a few prevention and traament Ilfforts have 
focused specifically on pregnant alcoholic lind other 
drug-dependent women. There ere tremendous 
fears among service prtMders about IlebiJity prob
lams lISSOCiated with treBllng pr8lJ'lllt. addicted 
woman. There Is also e gram naad forlldcitlonal 
training of treatment provlders about how to proceed 
with safe daloxificstJon and treatmert. To dele, 
much of the reaction to treeting pr8lJ1lll1l1ilcohol1c 
and other drug-dependanl women has been guided 
by fear, lack 01 knoMedge and lack 01 experience. 
The sad Irony Is that pregnancy offers en opportu. 
nity to Intervene and provide treatment; yet _ Is aI 
thls very time \hal the least amount 01 treatment Is 
available. 

The Antl·Drug Abuse Act of 1988 irn:Juded a 
provision to establish prevartlon, edocsIlon, Ir'ter' 
vention and trea!ment demonstralion projects ed· 
ministered tlvough the Office for Substance Abuse 
Prevention for pregnart and postpartum alcohol· 
and other drug- dependert women. ThIs program 
has stimulated the developmert 01 some 01 the first 
programs In the nation to address the needs of 
pregnant women. 

Services for Children 

Children born to alcoholic and other drug. 
dependert women and children living In homes 
where parents and !emIly members are alcoholic 
and dependent on other drugs deseNe special 
mention. Chlldren born with alcohol- and otl1M drug· 
related birth defects often go lJIYecogrtzed. We 
need to Improve ,dentificalion and IntllfV8rtion servo 
ices for these chlldren. They must have access to 
services for ongoing treatment and special educa· 
tion. Children grOWing up In alcoholic and other 
drug-dependent families also need a range of 
prevention, intervention and treatment services. 
Intervention and treatment can be powerluI tools In 
preventing Mure problems lor these cHIdren. Child 
welfare services should be enhanced so thai aitef· 
native living situations are avaiJable for chJIdren who 
need temporary foster care and permenent place
ment. In all cases, efforts should be made to 
Intervene and treat families with the goal of keeping 
them together If appropriate and possible. 



= Proposed Polley Recommendations 

NCADD suppoftS the development of compre
hensive efforts to lIddfess the needs of women 01 
child-bearing age end their children. NCADD 
recommends the enactment 01 comprehensive poli
cies at the national, state and commLl1i1y levels to 
Improve prevaRlon, education, treatment end 
research efforts for WOlTKlO_ Prevention and treat
ment programs !of WOITKlO end their children should 
be ssositiveto ethnic end cultll'aI cilferences among 
women and emploj approechos which rellect sensl
tivily to the particular needs 01 the population 01 
women being served. Finally, enhEn:ement 01 
research, preveRion, education and treatment 
initiatives tailored to eddress the needs 01 women 
generally, willll'ldoubtedly reduce \he nunbers 01 al
coholic and drug-dependent pregnant women In 
need of services and ultimately, the rumber 01 
children born with alcoIhoI- and other drug-related 
birth defects. 

The NCADD Board of Directors, Affiliates end 
Staff will work towards the ensctment and Implem
entation of tho following recommendations: 

Congress 

• Congress should closely monitor the states' use 
of the 10% women's set-aside 01 the Alcohol, Drug 
Abuse and Mental Health Services block grant 
(ADMS) and insist that this money be spent consis
tent with the legislation (I.e., new and OlXpanded 
prevention and treatment services for alcoholic and 
other drug-dependent women). 

• Congress should appropriate aclditlonal funds to 
support tho Model Projects for Pregnant and Post
partum Women end their Infants administered by the 
Office for Substance Abuse Prevention. 

• Congress should direct the NIAAA and NIDA to 
establish a loift research center for alcohol and 
other drug problems of women. 

Executtve Branch 

• The Office for Substance Abuse Prevention 
should convene a task force on women, alcohol, 
drugs and pregnancy with representatives from: the 
NationailnstitLAe on Alcohoi Abuse and Alcohoiism 
(NIAAA), the NationailnstHute on Drug Abuse 
(NIDA), the NationaIlnstiMe 01 Child Health end 
Human Development, the Office 01 Minority Heatth 
Affairs, \he Office 01 Adolescent Pregnancy Pro-
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grams and lay field repiesermtlon to coordinate a 
comprehensive federal response to the health end 
social service noods 01 pregnant aIcohoilc end other 
drug-dependent woman end !heir children. 

1:1 The Office for Substance Abuse Prevention and 
the National Clearinghouse on Alcohol and Drug 
Informall,," should develop materials on ak:ohoI and 
other drug use wing pragrDlCy. ClWIlpslgna to 
disseminate this Informallon to varklus prOfasslonal 
medical end social saMca prolasslonals should be 
established. 

• The National Clearinghouse on Alcohol end 
Drug Information should Incraasa efforts to davelop 
r.ulturally and linguistically appropriate maI8rlaIs on 
alcoIhoI, other drugs and pregnancy for specific 
underserved groups 01 women. 

• NIAAA and NIDA should support and encourage 
studies which focus on alcohol, other drugs and 
pregnancy. Both InstitlAes should support longitUdi
nal studies on children with alcohol- end other drug
related birth defects. Such defects should be meda 
reportable to establish a data base. 

• The Office for Substance Abuse pievantion 
should convene a national maating of experts on 
women, alcohol, other drugs and pregnancy. One 
outcome of this mooting should be a lllOrlOIJ'aph on 
state-of-the-art prevention, treatment lind raseerch 
alforts addressing women, alcohol, other drugs and 
pregnancy. 

• The Office for Substance Abuse Prevention 
should develop written materials and posters which 
address HIV Infection, ak:ohoI, other drugs and 
pregnancy. 

• The Office for Substance Abuse Prevention 
(OSAP) should davaIop and lissernlnate modal 
training programs about ldantiflcalion and referral 0/ 
women with alcoholism and other drug dependance 
for health professionals, Including nurses and social 
workers and others who Interact with pregnant 
women. 

• The Alcohol, Drug Abuse and Mental HaaJIh 
Administration should raql.ire that statas,report on 
the number of pregnart women baing served In 
publicly funded prevention and treatrner-. programs 
as part of their routine data coilection efforts. 
Alcohol- and other drug-related birth dafacts should 
be made reportable to establish a data base. 

• The Bureau 01 Alcohol, Tobacco and Fir9Bl1flS 
should require that mandated haaIIh warning labels 



on alcoholic beverage COI1Ialners regarding the risks 
01 drinking during pmgnancy be cIsaJ1y legible to 
alcoholic bevSfage consumers. 

• 'The Children's Bureau housed In the Office at 
Human Development Services 01 the Department 01 
Health and Human SBlVices should fund grents and 
contracts that address \he Issues 01 foster care 
placement for children at alcoholic and drug-depend
entwomen. 

• 'The Justice Department, In collaborallon with \he 
Department 01 Heelth end Human SeNices should 
be requIred to develop and fund training prog!ams 
lor police and other law enforc:emont clficers on \he 
nature 01 alcoholism end othBf drug dependence, 
IntBIVentlon processas, treatment principles, end the 
avallebillty 0I1ocaJ treatment rescxxces. 

State Legislative and Executive Bodies 

• Stales should mandale coordination 01 avallabie 
health and social seIVice resources to Include but 
not be limned to: Alcoholism and Drug Treatment 
Programs, especially those egencles which prOl/ide 
services to women and \heIr children; Crippled 
Children's Seevices (CCS); Early Periodic Screening 
Dlegnosls and Treatment Programs (EPSD1); 
Developmental Disabilnles SBlVIces; Speciel Educa
tion programs; Family Plaming; AId to Femilles with 
Dependent Children (AFOC) and Women, Infants 
and Children (WIC). 

• State egencies which manage publicly funded 
alcohol and drug addiction programs should otter 
funding for up to ttyee years for demonstration 
projects which provide services to women and their 
children with sufficient funds to entice prOlliders to 
Inttiate such programs and to allow for adequa1e 
start-up time. 

• Each stale should develop a task force 01 state 
executive branch egencies to coordinate provision of 
alcohol and drug prlNentlon and treatment SBlVlces, 
maternal and child health care, end child weffare 
services and training to health end socfal SBlVIce 
prolessionals who serve as galBl<oopers to women 
and their children. 

• States should avoid measures which would 
define alcohol and other drug use ckKlng pregnancy 
as prenatal child abuse end should avoid prosecu
tions, jailing or other puMlve measures which would 
serve to discourage women from seeking health 
care services end which might be ottered as a 
substnute for health care services. 
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.' States should resist the enactment 01 laws which 
Identity alcoholism or other drug dependency or 
alcohol and other drug use as prima facie evidence 
of child abuse or neglect. 

• States should resist the enactment at laws or 
regulation which require the automatic removal 01 an 
Infant from the mother solely on the basis at a 
posnlve tOXicology screen 01 the Infent. 

• States should appropriate addi\IooaI funds for 
the development 01 comprel1enslve, multidisciplinary 
prenatal care and alcoholism and other drug addIc· 
tions treatment seIVIces to pregnant women with 
alcohol and other dnJg prClblerns. 'The condnwn Of 
services should Inciode prenatal cere, alcoholism 
and other drug addictions treatment, housing, job 
tralnlng, educatlono/ end support SBIVices. 

• Stetes should encourage IInkeges between alco
holism and drug trOOlmenl programs and the crlml
naljustice system so thai alcoholic and drug
dependent women who enter the criminal justice 
system can receive approprlae ldentiflcetlon, refef. 
ral and treatment services. 

• Stales should enact legislation requklng the 
posting 01 warning signs at points at purchase 0/ 
alcoholic beverages aJertjng the pUlIlc to \he dan
gers of drinking wing pregnancy. These signs 
should be avallable In other languages, H appropri
ate, to meet the needs of ethnic popUatIons. 

Research 

• Research Is needed on the long-term Impact 0/ 
drug exposure on the heaith and development at 
children; comparisons between children raised In 
foster care to those supported In their bloIogIcaI 
homes; cost/bBnefrt 8llIMySBS 01 the efficacy at 
various prevenllon strategIeS on health end SOCIal 
weffare costs. 

• Research Is needed on the male contribution to 
birth abnormalities related to alcohol and other drug 
use. 

Prevention 

• Schools should otter ege.approprlate alcohol 
and other drug educa!1on programs which Inciude 
specific Infamatlon on the dangers assocIaIed With 
drinking alcohol, smoking cigarettes, and using other 
drugs during pregnancy. Appropriate programming 
for pregnant toons should also be made available In 
schools. 



• Local QOIIarrjng bodies should offar educaIionaI 
matariaJs on the dangeIs assocImed w~h drlnking 
alcohol, smoking cigatetles, and using other drugs 
during pregl1!lOCY when Individuals apply for mar
riage licensOs. These materlals should be made 
available, n appropriate, In languages suitable to 
other athnlc populatlons. 

• Schools providing professional educatloo for 
health professionals should Include education and 
requirements for cortlrting education 00 alcohol
and other drug-related birth defects and Idertifica
lion and treatment 0/ alcoholic and other drug
dependent women. 

• Stale egeocles should offar training on Innova
tive methods to prevent end identify I'Oglrrisk alcohol 
and other drug use among women. 

• Health professionals and agencies which provide 
family plamlng services should also prCNide educa
lIonai matedals about alcohol and drug use wing 
pregnancy. Plans for ratorralto treatment. when 
needed, sholAd be established. 

• All local heaIIh offlC9fS who give out marriage 
licenses should be educated 00 the subjects 0/ 
alcoholism and other addictions, and alcohol and 
other drug use during pregnancy. They should also 
be provided w~h educational matariaJs to be distrib
uted to marriage license applicants. 

Treatment 

• State end local agencies w~h responsibility for 
m21laging publicly funded alcoholism and other drug 
addictions programs should offer trairjng for treat
ment providers 00 intervening and treating prBglSnt 
alcoholic and othar drug-dependent women. 

• State and local agencies ~I~h responsibility for 
managing publicly funded alcoholism and othar drug 
addictions programs should enstXe that there are 
an adequate number of residential and ~nt 
treatment programs ~ comprehensive Childcare 
components. Treatment programs salVing women 
and their children should be prepared to offer 
services to the significant others 0/ alcoholic and 
drug-dependent women, Including their male 
partners. 

• States and local agencies should enstXe that 
physicians and other heaIIh protessklnals provicing 
services to pregnant alcoholic and other drug
dependent pregna1t women offar their clients strict 
confidentiality protections w~hln the confines 0/ 
existing law. 
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• States should reslst eIfoI1s to weaken confiden
tiality protections for pregnant alcoholic and other 
drug-dependent women seeking prenalal care Of al
coholism an~or drug treatment services. 

• Whenevar possible, Individuals Including women 
of child-bearing ege and pregnant women, should 
have the opportunity to receiva an evaluation and 
assessment from an Independent comrnLWlily-based 
referral agency capable 0/ cirectlng them to the 
most appropriale program. 

• Stales should t:tllize mandated prevention 
funding from their allotment 0/ the AOMS block gent 
to support preventJon, education and lnterventJon 
aimed aI reduclng alcohol and other drug problems 
among women 0/ chlkl-boorlng age and at faCilitating 
early Intervention for women already dapendent 00 
alcohol and other drugs. 

• Stale and local agencies with rB£pOnslbllily for 
managing publicly funded alcoholism and other drug 
addictions programs should ~aw fIXlds from 
programs which refuse admission to pregnant 
women. 

Child Welfare 

• States should support the development 0/ ade
quate child protection servicss to prCNide ailarnative 
placements for infents and children who need to be 
removed from the care of their parens. 

• Federal and state govarnments should support 
the provisioo of comprehensive health and social 
services to alcohol- and other drug-affected Infants 
and Children, as well as children living In homes with 
alcoholism and other drug addictions. 

... Stale alcohol and drug agendes should fund 
or co-fund staff positions within 1he child welfare 
system designl'lled to Identify and Intervene ~ 
pregnant women and parents who are aIcoIloIlc 
and/or drug dependert as well as to educate the 
child welfare personnel aboI.C aIcOCoIism and drug 
addictloo. 
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STATEMENT OF BRENDA SMITH, J.D., STAFF A'ITORNEY, DIREC
TOR OF WOMEN IN PRISON PROJECT, NATIONAL WOMEN'S 
LAW CENTER, WASHINGTON, DC 

Ms. SMITH. Thank you. I, too, would like to thank you for the op
portunity to come here and testify on this issue. I think that it's an 
important issue, and I've been asked to address the issue specifical
ly of pregnant, alcohol and drug dependent women who are incar
cerated, women who are in prison. 

First, I'd like to identify myself as Brenda Smith. I'm with the 
National Women's Law Center. The National Women's Law Center 
has a long history of work protecting and advancing the rights of 
women, in particular, low-income women. Just recently, the Na
tional Women's Law Center has started a project specifically tar
geted to incarcerated women because it is an area where many low
income women are finding themselves. 

The Center's project started at Lorton Minimum Security Annex 
in Lorton, Virginia. This 1S a prison which houses approximately 
180 women convicted of violations of D.C. law. Primarily, our 
project provides legal counseling and services to the women in 
issues areas that they've identified as priorities: child support, do
mestic violence, access to medical care and drug treatment. 

What I'd say is that until very recently, the whole issue of 
women in prison was not given a lot of attention. I think that was 
primarily because there were very few women in prison. Over the 
past decade, however, the numbers of women in prison have more 
than tripled. 

In 1980, there were about 13,000 women in state and federal pris
ons. In 1989, the last time when figures were collected, there were 
37,000. In the first six months of 1989 alone, the female prison pop
ulation grew by 13 percent, compared with a 7 percent growth for 
the male prison population. 

Why are these women here? What are they coming in on? It's 
primarily on drug offenses. I think that we're seeing such a large 
increase of the number of women in prison because of the advent 
of mandatory minimum sentencing. The Federal Bureau of Prisons 
estimates that about 60 percent of the women who they have in 
custody are there for drug offenses. Locally in the District of Co
lumbia, it's about 57 percent. 

One other thing that I'd like to note before going into the discus
sion on the issue of drug treatment specifically for women in prison 
is that there are two things about women that differ in general 
from men who are in the penal system. First of all, they are there 
primarily for nonviolent offenses. Statistics show that 53 percent of 
the crimes which lead to women's incarceration are economic 
crimes; drug sales, larceny, forgery, theft. That's compared to 39 
percent for men. Correspondingly, 55 percent of the men but only 
41 percent of the women are in jail for violent offenses. 

Another important difference between male and female prison
ers, which should be of great concern to this committee, particular
ly given its emphasis on children, youth and families, is the differ
ing family responsibilities of women prisoners. Eighty percent of 
women prisoners have children. Of those, 70 percent are single par
ents. Prior to their incarceration, 85 percent of women prisoners 
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compared to 47 percent of male prisoners had custody of their chil
dren. 

The other thing that you should know about these women is that 
they are primarily young women between the ages of 20 and 34, in 
their child-bearing years. There is an estimate that about 25 per
cent of the women who are in prisons are either pregnant or post
partum; that is, within 12 months of having given birth. 

As I indicated above, many of these women are in the criminal 
justice system because of drug offenses. Not surprisingly, a large 
number of these women have alcohol and drug dependency prob
lems. 

As early as '79, GAO estimated that between 50 and 60 percent 
of women prisoners had alcohol and drug dependency problems. 
These estimates now range between 70 and. 80 percent. Notwith
standing this rapid increase in the seriousness of the problem, little 
has been done in the way of drug and alcohol treatment for women 
in prisons. 

In the past several years, there has been an increase also in the 
incarceration of pregnant alcohol and drug dependent women, 
simply.because they are pregnant. I won't discuss that issue, but 
I'll refer you to the excellent testimony of Ms. Moss from the 
American Civil Liberties Union, who will outline the scope of the 
problem. 

What I will talk about, however, is another disturbing trend, 
which is the incarceration of pregnant alcohol and drug dependent 
women on minor criminal cha.rges for the ostensible purpose of pro
tecting their unborn children. A case in point is that of a local 
woman named Brenda Vaughn, who is a first-time offender on a 
misdemeanor theft charge. 

When she tested positive for cocaine, a local judge here detained 
her and indicated his intent to detain her until her child was born. 
Ms. Vaughn remained at the D.C. jail until three days before the 
birth of her child. While there, even though arguably sent there be
cause of her drug problem, she received no drug treatment, was al
lowed to detox with no medical supervision, which presents serious 
health risks for both mother and child and received only spotty 
prenatal care. 

It's clear that whatever the intent was of the judge's sentence, it 
had only a punitive effect. Ms. Vaughn's situation is typical of 
what happens in most prisons, where there's been a traditional his
tory of failure to even provide basic gynecological care for women. 
Just the notion that these prisons, when confronted with pregnant 
alcohol and drug dependent women, will be able to respond to their 
needs, it's just not realistic. 

The prisons don't have the capability to monitor high-risk preg
nancies. They don't have the capability to deal with the increased 
incidence of sexually transmitted disease and the fact that many of 
these women are HIV positive. Additionally, the physical setting in 
most jails and prisons presents serious health risks, particularly for 
pregnant prisoners. 

There is serious overcrowding, poor sanitation and poor dietary 
maintenance. Generally, the only drug treatment that is offered is 
Narcotics Anonymous or Alcoholics Anonymous. Even though both 
of those programs are good and they provide important emotional 
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and peer support for women, they can't provide the serious medical 
help that many of these women need to detox. 

As Senator Wilson indicated, there are several programs which 
have been successful. He referred to Mandela House and one that I 
will talk about as well. It's one that is an alternative to incarcer
ation, which is the Houston House in Roxbury, Massachusetts. This 
is a residential program which serves approximately 15 pregnant 
prisoners and serves as an alternative to incarceration. 

It provides prenatal care, obstetric care, transportation, housing, 
child care, educational and vocational training, the full range of 
services which are needed to address the problem. 

I would also refer the committee to my testimony which is at
tached and also to a publication that I prepared on improving 
treatment for women. What I would say in ending is that there is a 
serious problem in general for providing drug and alcohol treat
ment for women in the community. 

That problem is even more exacerbated in the prison setting 
where many of these women are going and where there's been ab
solutely no response to the needs for the drug and alcohol treat
ment. 

Thank you. 
[Prepared statement of Brenda Smith follows:] 
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PREPARED STATEMENT OF BRENDA V. SMITH, STAFF AT!'ORNEY, DIRECTOR OF WOMEN IN 
PRISON PROJECT, NATIONAL WOMEN'S LAW CENTER, WASHINGTON, DC 

Good morning. I am Brenda V. smith, staff Attorney with the 

National Women's Law center and Director of the Center's Women in 

prison Project. I want to thank the committee for inviting me 

here to talk about the absolute necessity for comprehensive 

treatment and support services for incarcerated women with 

alcohol and drug problems. The need is even greater for 

incarcerated pregnant women who are alcohol and drug dependent. 

The National Women's Law center has worked for seventeen 

years to protect and advance the rights of women, in particular 

low-income women. We have been involved in work to improve chiJ.d 

support for women and their families, to provide child care, to 

improve the economic situation of women through the tax laws, to 

improve education and employment opportunities for women through 

the vigorous enforcement of Title IX of the Education Amendments 

of 1972, Title VII of the Civil Rights Act of 1964, and Executive 

Order 11246 and to secure women's reproductive rights, including 

the right to terminate a pregnancy and the right to have a 

healthy child. 

More recently, the Center has initiated a project which 

draws upon its many years of experience advocating for low-income 

women and their families to provide direct services to 
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incarcerated women. The center started its model project at the 

Lorton Minimum Security Annex in Lorton, Virginia. This prison 

houses approximately 180 women convicted of violations of D.C. 

luw. The goals of the Center's project are to: 1) provide legal 

counseling information and services to incarcerated women which 

will empower them to take control of their lives while in prison 

and enable them to become self-sufficient once they reenter 

society, 2) to educate women's and other organizations, 

policymakers and the public about the pressing needs of 

incarcerated women, 3) to create linkages with other groups and 

individuals to· provide needed services to women in prison and 4) 

to develop creative and effective responses to the needs of 

incarcerated women which other jurisdictions can look to as 

models when responding to similar problems. The Center provides 

the women with legal counseling and education on issues they have 

identified as priorities, such as child care, child support, 

domestic violence and medical care issues. The information I 

will present today is·based both en my work with women prisoners 

and on research from around the country on incarcerated women. 

Until very recently, the issue of women in prison received 

little attention from the popular press and policymakers. 

Incarcerated women were, and to a large extent still are, a 

forgotten population. This was due primarily to the historically 

small numbers of incarcerated women. Over the past decade, 

however, the number of women in prison has almost tripled. In 

1980 there were about 13,000 women in federal and state prisons. 
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In 1989, that number had increased to 37,000. In the first six 

months of 1989 alone, tn~ last date for which figures ~lere 

available, the fe~ale prison population grew by 13 percent, 

compared with a 7 percent growth in the male prison population. 

There are many reasons for this marked increase in the 

number of incarcerated women. Primary among them is the advent 

of mandatory minimum sentencing for drug offenses both at the 

state and federal level. According to the Federal Bureau of 

Prisons, about 60 percent of the women in federal custody are 

serving sentences for drug offenses. Locally, in the District of 

Columbia, 57 percent of wom~n prisoners are serving sentences for 

~ drug offenses. 

In addition to the fact that the prison population is 

increasing more rapidly than the male population, there are 

several other important differences between men and women 

prisoners which should be discussed. First, women are 

overwhelmingly convicted of non-violent crimes which arise from 

economic motives -- crimes designed to generate income, for 

example drug sales, theft, larceny and prostitution. A 1986 

study of all state prison inmates by the Bureau of Justice 

Statistics founds that drug offenses and property crimes such as 

larceny, fraud and forgery accounted for 53 percent of the crimes 

which led to women I s incarceratio:'l compared to 39 percent for 

men. Correspondingly, 55 percent of the men but only 41 percent 

of the women were convicted of violent offenses. 
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Another important difference between male and female 

prisoners which should be of great concern to this Committee, 

given its emphasis on children, youth and families, is the family 

responsibilities of female prisoners. Eighty percent of women 

prisoners have children, and of those, 70 percent are single 

parents. Prior to their" incarceration, 85 percent of women 

prisoners, compared to 47 percent of male prisoners, had custody 

of their children. I would also note that in my work with women 

prisoners, the issue of primary concern to them is their 

children: the status of their children while the women are 

incarcerated, and the prospect of reuniting with their children 

after their release. When female prisoners were asked in a 1988 

American Correctional Association survey, who was the most 

important person in their lives at that moment, 52 percent 

responded that their child was. These women are primarily young, 

between the ages of 20 and 34 years old, in their prime child

bearing years. Further, "a significant number of women give birth 

to children shortly before they begin to serve prison sentences, 

or are pregnant and give birth during their incarceration. One 

so~rce reports that 25 percent of women in ccrrectional 

institutions are pregnant or post-pprtum. 

As I indicated above, many of these women are in the 

criminal justice system because of drug offenses. Not 

surprisingly, a large number of these women have alcohol and drug 

dependency problems. As early as 1979, the GAO estimated that 

between 50 and 60 percent of women prisoners had alcohol and drug 
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dependency problems. The estimates now ranges between 70 and 80 

percent. Notwithstanding the early identification of this 

problem, and its rapid increase in seriousness, little has been 

done in the way of drug and alcohol treatment for women in 

prison. 

In the past several years, there has been an increase in the 

incarceration of pregnant alcohol and drug dependent women simply 

because they are pregnant. I refer you to the excellent 

testimony of Ms. Moss fr9m the American Civil Liberties Union who 

has outlined the scope of the problem. The women who are 

prosecuted are overwhelmingly low-income single women and are 

predominantly women of color dependent on public facilities for 

their care. These prosecutions are short-sighted and do not 

address the roots of the problem: poverty, unemployment and lack 

of educational and vocational opportunities. Furthermore, they 

do not achieve their stated goal, namely, putting a stop to drug 

use by pregnant women. The unintended effects of such targeted 

prosecutions are to provide a powerful incentive for pregnant 

women to forego prenatal care and/or drug treatment for fear of 

either incarceration or loss of their children. As a practical 

matter, these prosecutions and their effects, which include 

placing children in foster care and women in jail, burden a 

correctional system which is bursting to the seams with 

prisoners, and a social service system which already cannot 

recruit and retain fos·ter families in numbers sufficient to meet 

their current needs. 
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Another disturbing trend is the incarceration of pregnant 

alcohol and drug dependent women on minor criminal charges for 

the ostensible purpose of protecting their unborn children. A 

case in point is that of a local woman named Brenda Vaughan. Ms. 

Vaughan was a first-time offender on a misdemeanor theft cha~ge 

for which offenders are routinely placed on probation. Upon 

finding that Ms. Vaughan had tested positive for cocaine, the 

judge sentenced Ms. Vaughan to jail, and indicated his intent to 

make sure that she remained there until her child was born. 

While at D.C. Jail, Ms. Vaughan received no drug treatment, was 

allowed to detox with no medical supervision, and received only 

spotty prenatal care. It is clear that whatever the judge's 

intent, the sentence had'only a punitive effect on Ms. Vaughan, 

and possibly serious effect on her unborn child which pose 

significant health risks to both mother and child. It served to 

expose this woman, who had never previously been incarcerated, to 

the increased stress of a jail with no evident benefit to her or 

her unborn child. 

The situation in Ms. Vaughan's case is typical of what 

exists in most prisons and jails in this country where the lack 

of appropriate medical care for women has been a serious problem 

for years. Women prisoners have long failed to receive even 

basic gynecological and medical services. These problems are 

even more severe for pregnant prisoners who have special medical 

needs, such as prenatal and obstetric care and increased 

nutritional needs. Many of these women are also HIV positive or 
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have other sexually transmitted diseases in addition to alcohol 

and drug problems. They need comprehensive care which is simply 

unavailable in most prison settings. until just a few years ago, 

pregnant prisoners were routinely taken to hospitals to deliver 

in shackles -- the shackles remained on in many cases even during 

labor. The lack of adequate medical care for women prisoners has 

been the sUbject of litigation a~l over the country. In 

California alone, three suits have been brought and settled 

against large county jails alleging seriously inadequate care for 

pregnant women, including pregnant alcohol and drug dependent 

women. 

Additionally, the physical setting in most jails and prisons 

presents serious health ~isks, particularly for pregnant 

prisoners and hence for their later-born children. There is 

severe overcrowding, poor sanitation, and poor dietary 

maintenance. There is a~so a serious shortage of comprehensive 

drug treatment programs. This committee has already heard about 

the dire shortage of programs for alcohol and drug dependent 

pregnant women in the community in general. That shortage is 

even more pronounced in the prison setting. Generally, the only 

treatment offered is Alcoholics Anonymous or Narcotics Anonymous 

conducted by volunteers. Though these groups provide valuable 

emotional and peer support for ~omen attempting to overcome 

alcohol and drug problems, they do not provide the kind of 

supervised medical attention many women need to get off drugs. 
~ 
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Several communities have responded to the need for 

comprehensive drug treatment for pregnant alcohol and drug 

dependent women. As part of my testimony I have included a 

publication which I prepared in connection with my work with the 

Coalition on Alcohol and Drug Dependent Women, which Susan 

Galbraith has described, entitled "Improving Treatment for 

Women". In addition to detailing the extent of the problem, it 

identifies components of successful treatment programs and gives 

examples of existing programs for alcohol and drug dependent 

women. I would like to focus briefly on some of the existing 

programs. 

First, all of the successful programs use a multi

disciplinary, multi-pronged approach to providing comprehensive 

services to women under their care. This includes providing 

prenatal and obstetric care either directly or through linkages 

with other agencies, housing for women and their children, 

childcare, parenting education, counseling, and educational and 

vocational training. Additionally, these programs have 

relationships with social service agencies to provide other 

needed services to women and their children. 

One such program that has been very successful is Mandela 

House in Oakland, California. Mandela House is a residential 

facility for pregnant alc~hol and drug-dependent women and their 

newborns. The program provides comprehensive treatment, 

including prenatal and perinatal care and education in child 

development with an emphasis on the special needs of drug-exposed 
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children. The fOllowing. services are also offered: 

transportation, job training, GED preparation, nutrition 

information, religious counseling, personal grooming, and 

individual and group drug and alcohol counseling Women live at 

Mandela House with their infants for twelve to eighteen months. 

The program accepts women who are involved in the criminal 

justice system just as it accepts other women. 

Another program, this one specifically for incarcerated 

women, is Houston House in Roxbury, Massachusetts. This 

residential program serves as an alternative to incarceration for 

fifteen pregnant prisoners recovering from alcohol and drug 

dependency. Houston House provides perinatal medical care, 

treatment for alcohol and drug problems, family services and 

follow-up counseling. It also assists women in finding 

employment and housing. Women remain in residence with their 

infants for eight weeks after delivery and receive counseling for 

nine months after returning to the community. 

The purpose of my discussion of these programs is to 

highlight that it is possible to provide comprehensive, effective 

drug and alcohol treatment to women prisoners. These programs 

are cost-efficient, they cost about the same as incarceration, 

and their benefits far exceed those of simple incarceration. 

These benefits include: increased birth weight of babies born to 

mothers in these programs, a lower percentage of children born 

with disabilities, and a higher percentage of women in recovery. 

Because the programs I have mentioned are relatively new, it is 
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still too early to quantify their results. A comparable program, 

the California Mother Infant Program, which for five years has 

placed sentenced women with children and infants in community 

alternatives to incarceration, reports a 20% lower recidivism 

rate among women who have participated in the program. 

I will end my remarks with several recommendations which I 

believe will improve the quality of drug treatment for pregnant 

alcohol and drug dependent women in the P?nal system: 

1. Expand community corrections alternatives and 

residential treatment for ~regnant women in prison. 

2. Earmark funds for the improvement of medical care for women 

in state and county prisons. 

3. Create specific provisions in drug bills and anti-crime 

legislation which target funds for comprehensive drug 

treatment in the prisons specifically requiring coordination 

of services with non-correctional organizations and agencies 

such aa: maternal and child health, mental health, drug and 

alcohol and advocates for prisoners and their families. 

4. Create and fund model prison programs, using existing 

successful programs as examples. 

5. Encourage state prison systems to use the Women, 

Xnfants & Children (WXC) nutrition supplement, which 

was ma~e available to states last summer. 

6. Require adoption of standards similar to those of 

American College of Obstetrics and Gynecology for 

medical care for women prisoners. 

7. Conduct a study similar to the 1979 and 1980 GAO study 

on the status of women in prison. 



Prepared by Brenda V. 8mi th, 
Attorney, National Women's Law 
Center with the help of Jill 
Brown, Law Clerk, University 
of California, Los Angeles 
(February, 1990) 

74 

v. 
Improving Treatment 

for Women 

Work To Create or Improve Treatment for Women" 

The need for change is great. 

Alcohol and other drug use among women of child-bearing age has 
increased dramatically; and thus more pregnant women are faced with 
alcohol and other drug problems. The only known national estimate 
suggests that 11 % of pregnant women used illegal drugs during their 
pregnancy. Though pregnant crack-addicted women have received the 
most media attention, the problem is no less serious for alcohol and 
other drugs. 

Alcohol and other drug use during pregnancy has .negative physical 
and psychological consequences for both the mother and child. 
Alcoholic mothers are at risk for having infants with fetal alcohol 
syndrome, which includes mental retardation, growth retardation, and 
physic;al differences. Addicted mothers are also less likely than other 
expectant mothers to obtain appropriate prenatal care and nutrition, 
resulting in high-risk pregnancies as well as low birth weight babies 
who are more at risk of infant mortality and childhood disability. These 
women and their children are also at high rhk of AIDS-80% of women 
and children with AIDS became infected as a result of drug use-and 
other sexually transmitted diseases. There is also a strong correlation 
between alcohol and other drug dependence and a number of other 
social problems such as child abuse and neglect, domestic violence, 
sexual abuse, and homelessness. 

Many Federal,. State, and local officials have responded to the 
problem of increased drug use among pregnant women by seeking 
punitive sanctions against these women. These sanctions range from 
criminalizing drug use during pregnancy to placing newborns who test 
positive for drugs at birth, along with existing siblings, in the custo.dy of 
the State. These punitive measures are ill-considered and short-siglited 
and will deter pregnant addicted women from seeking prenatal care for 
fear of negative consequences. 

There is consensus among advocates, health care professionals, and 
child and family welfare experts that pregnant women with alcohol and 
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other drug problems need comprehensive treatment services that take 
into consideration the complexity of addiction as well as the medical, 
psychological, and economic needs of women and their children. 

Unfortunately, alcohol and other drug treatment programs that 
address the needs of women and their children are distressingly scarce. 
Even fewer treatment programs serve pregnant addicted women. A 
survey of existing drug treatment programs in New York City found 
that 54% refused to treat pregnant addicted women, 67% refused to treat 
pregnant addicts on medicaid; 87% denied treatment of pregnant women 
on medicaid addicted specifically to crack. Less than half of the 
programs that did accept pregnant women made arrangements for 
prenatal care and only two provided child care, although it is well 
established that both are essential for successful intervention. 

What can you do? 

There is widespread agreement that successful treatment programs 
for pregnant addicted women should use a coordinated multi
disciplinary 'approach and provide a range of services targeted at not 
only the addiction or abuse, but at increasing the self-esteem and 
independence of the mother and at strengthening the bond between 
mother and child. Components of successful treatment programs for 
pregnant alcohol or other drug-dependent women include: 

1. Formal linkages with appropriate medical care for mother and child 
which take into account the effects of addiction: 

• Obstetric and gynecologicai care including screening and 
treatment for AIDS and other sexually-transmitted disel:5es 

• Perinatal care 

• Pediatric care for children (newborns, infants and toddlers) 
including developmental assessment 

" 
2. Alcoholism 'and Other Drug Addiction Treatment and Counseling 

by staff sensitive to cultural, social, and emotional needs of women 
clients. . 

3. Facilities to allow neWborns and or existing children to live with 
mothers during treatment. 

4. Child care for newborns artd existing,children (particularly 
important in outpatient treatment programs). 

5. Services provided on sliding fee scale basis with medicaid funding 
accepted. 
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Confidentiality of patients medical history and treatment unless 
permission or patient secured. 

Parenting/ child development education. 

Vocational and educational training, counseling and referral. 

Transportation to center and other appointments (particularly 
important in outpatient programs where pregnant addicted women 
may lack incentive to come to program and where treatment 
program may be far from woman's home). 

10. Supportive services 

• Housing 

• Public Benefits 
Housing Assistance 
Medicaid 
Glild Care 
Food Supplements (such as WIC) 
Energy Assistance 
AFDC Benefits 
Food Stamps 
Services for Children with Disabilities 
Transportation 

• Counseling 
Domestic Violence 
Sexual Assault 
Child Abuse and Neglect 

• Support Groups 

11. Aftercare ~omponent for both mother and child. 

12. Mental health services. 

13. Coordination with social service agencies. 
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Some Existing Programs for Pregnant Addicted Women 

EMO/ARA Women & Children's Recovery House 
807 S.E. 28th Street 
Portland, OR 97214 
Contact: Nancy R. Anderson, Administrative Director 

(503) 231-9712 

Opened in May 1989, the EMO/ ARA Women & Children's 
Recovery House provides residential drug and alcohol treatment for 
women, including pregnant women. Women and their children, up to 
age 8, live at the facility, which can house a total of nineteen women 
and children. In addition, the Recovery House holds weekly after-care 
sessions for program graduates. Women undergo a twelve-step I'ecovery 
program and attend classes designed to build their self-esteem and teach 
parenting skills. Although most of Recovery House's residents are 
indigent, those who can afford to pay do so according to their income. 
The program is funded in part by the Oregon Department of 
Corrections, the remainder by private funds . . " 

Houston House 
9 Notre Dame Street 
Roxbury, MA 02119 
(617) 445-3066 
Contact: Social Justice for Women 

Marianne Galvin, Director of Development 
(617) 482-0747 

This residential program located in Roxbury serves as an alternative 
to incarceration for 15 pregnant women recovering from alcoholism and 
other drug addiction .. Houston House provides perinatal medical care, 
alcohol and other drug treatment, family services, and aftercare services. 
The program also assists women in finding employment and housing. 
New mothers and their infants live at Houston House for 8 weeks after 
delivery and receive counseling for up to 9 months after r*ntering the 
community. Houston House is funded by the Massachusetts Department 
of Corrections along with private funds. 

Jeiferson Family Center 
111 S. 11th Street, Suite 6105 
Philadelphia, P A 19107 
Contact: Loretta P. Finnegan, M.D., Director 

(215) 928-8577 

The Jefferson Family Center, located at the Thomas Jefferson 
University Hospital, is an outpatient treatment program for women, 
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ineluc:'!ing pregnant women, who are alcohol or other drug-dependent. it 
provides obstetric and gynecological care, psychological counseling, and 
inpatient detoxification. The Center also treats infants born to alcohol 
and other drug-addictp.d mothers and offers family counseling services. 

Mandela House 
P.O. Box 19182 
Oakland, CA 94616 
Contact: Minnie Thomas, Director 

Rita Nelson, Assistant Director 
(415) 482-3217 

Mandela House is a residential facility for pregnant alcohol- and 
drug-dependent women and their newborn children. The program 
provides comprehensive treatment, including prenatal and perinatal care 
and education in child development, with an emphasis on the special 
needs of drug-exposed children. The following services are also offered: 
transportation, job training, GED preparation, nutrition information, 
religious counseling, personal grooming, individual and group drug and 
alcohol counseling. Women live in Mandela House with their infants for 
twelve to eighteen months. The program is funded by a combination of 
county and private funds. 

New Day of c.A.S.P.A.R. 
242 Highland Avenue. 
Somerville, MA 02143 
Contact: Norma Finkelstein, Director 

"Eileen Brigandi 
(61!]) 628-8188 

New Day is a residential program for pregnant women who have 
undergone detoxification. The facility can accommodate ten women and 
their infants up to 6 months after delivery. Individual, group and 
family counseling, alcohol and drug education, educational and 
vocational counseling and referrals, and parenting and child development 
classes are offered. Prenatal and obstetrical services are provided off-site 
by local hospitals. New Day also works with the Somerville Housing 
Authority to locate housing in the co=unity. Funded primarily by the 
Massachusetts Department of Public Health, the program also derives 
some income from those of its residents who can afford to pay. 
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Contact: Benjamin Walker, Jr., Chief ExeCl!tive Officer 
William Stone, Research Associate 
(212) 477-9493 

Odyssey House operates the only long-term residential treatment 
program in New York State for drug-addicted parents and their children. 
At the Family Center, pregnant women and parents with children up to 
age five spend approximately twelve to eighteen months in residence. 
The program offers prenatal and postnatal care, pediatric services, day 
care, educational and vocational services in addition to drug and alcohol 
treatment. Odyssey. House provides aftercare services to graduates of 
the program. 

The Perinatal Center for Chemical Dependence 
Northwestern Memorial Hospital 
Chicago, IL 60601 
Contact: Ira Chasnoff, Director 

LaVon Coate 
(312) 908-0867 

The Perinatal Center for Chemical Dependence is a hospital-based, 
outpatient clinical research program that integrates alcohol and other 
drug abuse treatment and counseling into prenatal, postnatal, and 
pediatric medical care. A large interdisciplinary staff provides case 
management, prenatal care, social work services, outpatient alcohol and 
other drug abuse treatment and counseling, parenting SyJlls, support 
groups, and extensive newborn and pediatric follow-up, including 
medical care, developmental testing, and physical therapy. Pregnant 
women are asked to commit to the progr!IID though 1 year ~postdelivery. 

• Developed by the Prevention/Education Committee of the National Coalition 
on Alcohol and Drug-Dependent Women and Their Children. with special 
thanks to the National Women's .Law Center. 
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STATEMENT OF NEAL HALFON, M.D., M.P.H., DIRECTOR, CENTER 
FOR THE VULNERABLE CHILD, CHILDREN'S HOSPITAL IN OAK
LAND, ASSISTANT CLINICAL PROFESSOR OF PEDIATRICS AND 
HEALTH POLICY, DEPARTMENT OF PEDIATRICS AND INSTI
TUTE FOR HEALTH POLICY STUDIES, UNIVERSITY OF CALI
FORNIA, SAN FRANCISCO, CA 
Dr. HALFON. Chairman Miller, thank you once again for inviting 

me back to the Select Committee. My name :i8 Neal Halfon. I'm Di
rector of the Center for the Vulnerable Child at Children's Hospi
tal in Oakland. I'm a practicing pediatrician with responsibility for 
a large foster care clinical program that is currently caring for 
over 100 drug-exposed babies and also responsibility for the Center 
of Care that cares for drug-exposed babies and their chemically-de
pendent mothers. 

Today I'm going to be talking about the policy and training 
issues that need to be addressed in order to continue to attend to 
the problem as it continues to escalate. What we have seen over 
the last several years is that the challenges to service providers are 
increasing as more and more women come into the system. These 
are systems that are already overloaded. We have a crisis of both 
organization and funding. 

Furthermore, we have an insufficient understanding of what con
stitutes an appropriate response to this problem, (although we 
would have sufficient information to begin to act). We do not have 
the necessary personnel with appropriate training to respond to 
this crisis. 

There seems to be an emerging consensus by a diverse group of 
providers that because chemically dependent women and their 
drug exposed babies have multiple service needs, that the models of 
care should include a full continuum of services from residential 
services to outpatient services; that we need -to nave sufficfent In
tensity of services; that we need to provide a multi-disciplinary ap
proach; that it is better to provide "one-stop-shopping" models and 
that we want to use therapeutic case management as much as pos
sible as the glue to hold this diverse set of services together and to 
support the multiple needs of the children and family. 

In order to get a better sense of what was going on around the 
country, we conducted an informal telephone survey in the 
summer of '89. This survey was not done in a statistically rigorous 
way. We sought out what were considered model programs around 
the country, the ones that were in the press, and the ones that 
other providers were talking about. These were all outpatient pro
grams rather than residential programs. 

All were attempting to provide the continuance of services as 
necessary. I have provided you with the results of the survey of the 
ten programs. One of the results is that the funding for these serv
ices-and these were in several states, including New York, Phila
delphia, Florida, California and Illinois-the funding sources for 
these model programs were coming from a very diverse set of 
sources. Funding came from different block grants, different state 
and federal funds from OSAP and NIDA and were put together in 
a rather hodgepodge patchwork, which was obviously difficult for 
the service providers to sustain. In fact, when we talked to the di-
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rectors of these programs, much of their effort was going into just 
keeping their programs alive rather than spending the time that 
was needed to perfect and further develop their services. 

As you can also see from our survey, only four of the ten provid
ed a full comprehensive range of services, providing both pre- and 
postnatal care. So it was very difficult for them to amalgamate the 
kinds of services that were necessary to perform due to limitation 
in funding. 

All the programs surveyed had remarkably similar goals: de
creasing maternal drug use, lowering drug-related infant mortality, 
reducing barriers to needed services, promoting family reunifica·· 
tion. The clienteles were also very similar: poor women, mostly of 
minority backgrounds, inner-city inhabitants, primarily using 
crack and cocaine, with the history of physical and sexual abuse, 
and with the history of parental drug and alcohol use in their fami
lies. 

The services in all these centers were similar also. They empha
sized a continuum of care. They tried to provide a wide range of 
services from medical and psychosocial as well as practical support 
services. These were not residential treatment programs but were 
outpatient programs trying to take care of women still living in the 
community. 

They all emphasize case management with similar roles and ac
tivities for the case managers: not only acting as brokers and orga
nizers of care but also acting as therapeutic agents in order to help 
women hold their lives together as they went through the up and 
down recovery process. 

They had a greater emphasis on addressing psychosocial and de
velopmental needs of both the women and the children, rather 
than just serving the medical needs. I do not think a medical model 
is an effective way to approach this problem. We need a much 
more expanded ecological public health model. 

We also found that there were a number of barriers in each one 
of these programs to providing effective services. There was diffi
culty in recruiting and retaining good staff. The issue of burnout 
with this popUlation of service providers was mentioned by all the 
program directors. 

It was very difficult, as I mentioned, to find long-term funding 
for specific needs and facilities. Importantly, the client's needs are 
not well served by other community resources. When trying to 
maintain a woman in her community, it's very difficult to find 
housing, transportation, and other residential drug treatment pro
grams for her. 

There was also identified a lack of knowledge on how best to im
prove outcomes and problems with health and social service agen
cies. Often, the service providers were in conflict with other county 
and local agencies. They also identified real problems in interagen
cy coordination. They found that other providers were particularly 
ignorant of the problems of these women, especially medical pro
viders, which I'm sorry to say as a representive of the medical pro
fession. 

I want to make several suggestions on how we might begin to ad
dress some of these issues from a policy perspective and what Con
gress might seek to do. If h'l'! want to continue to develop family 
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focused, community-based models, that emphasize a multidiscipli
nary approach and try to mobilize a broad set of community re
sources, we're going to have to develop a sustainable funding base 
for multidisciplinary community-based programs for perinatal sub
stance abuse. 

This is going to be hard to do because current Federal funding 
represents patchwork programs. I think that one example of what 
Congress might do is to mandate, through the next Budget Recon
ciliation Act, facilitating a way of combining Title XIX (Medicaid) 
EPSDT services, the ADAMHA block grants, along with MCH 
block grant services. This would be analogous to changes Congress 
mandated in OBRA 1989 that made Medicaid more accessible, 
EDSDT more expansive, and linked to WIG. I think that this would 
help !:'ervice providers pull together the service packages needed to 
meet the multiple needs of this population. 

Congress needs to continue to fund geographic demonstration 
projects. OSAP needs to be commended on the job that they've 
done in the last year in really supporting these kinds of projects. 
There is also a need for more evaluation and more treatment ex
ploration. Further funding into what constitutes basic and appro
priate treatment for this population is sorely needed from both the 
basic science and the clinical perspective. 

We need to continue to develop family resource models. Prelimi
nary evidence from other fields on community-based family re
source centers where all services can be provided under one roof 
hold great promise, but there's been very little funds applied to the 
development of these kinds of programs for chemically dependent 
pregnant and parenting women. 

We also need to spend more time looking at case management. 
Case management is something that's been touted as the panacea 
for all problems in almost every human service system. Yet, WI'; 
have very little research on what case management is, how it 
works, how it should be reimbursed. In 1986, this body allowed states 
to fund case management through Medicaid. However, very few 
states are taking advantage of that option, an important strategy for 
using the Title XIX services to fund case management for these 
women. 

Examining the role of case management in a much more serious 
way is something that could bf; done through the Agency for 
Health Care Policy and Research. 

One corollary: Because this is a big and growing problem with a 
diverse set of effects, we need to call upon agencies within the fed
eral government that can add to this effort. For example, the 
Agency for Health Care Policy and Research is receiving from Con
gress over $250 million to lOC'/k at the effect of coronary angioplasty 
and other kinds of medical interventions because health care costs 
are going out of sight. The efficacy of case management and other 
services for chemically dependent women needs to be investigated 
with the same kind of rigor as other kinds of medical interven
tions. AHCPR could provide great help in that regard. 

'I'he CDC should be bl:ought into this problem in a more effective 
way than has been done in the past. They've been involved in a 
variety of other addictive behaviors like smoking and alcohol, but 
they're not really very much involved in this problem at the 
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present time. We need much better population-based data than we 
currently have. Estimates that are quoted can both over and under
shoot what the actual nature of the problem is. 

Congress needs to also support the efforts that have begun this 
year between agencies like NIDA and NIMH, NIDA and MCH, 
aSAP and MCH: where agencies are combining efforts and funding 
to address this problem. 

PopUlation-based strategies also need to be investigated. One of 
the things we do not do that is seriously hampering our efforts, is 
population-based program evaluation. 

We do not know whether the same 20 percent of women are recy
cling through programs while 80 percent are not getting services at 
all. I think if we're going to really have effective family-focused, 
community-based programs, we need to take a much more popula
tion-based approach. Again, the CDC might be helpful in planning 
such a study. 

From a training standpoint, although we emphasize these won
derful pie-in-the-sky multidisciplinary approaches where doctors, 
social workers, psychologists, child protective services workers, and 
lawyers can all work together, we do not yet have the ability to 
train people to work together. 

Being someone who has worked for the last several years as part 
of a multidisciplinary team, I'll tell you it's much, much more diffi
cult to mount and sustain than one would think. If we are going to 
embark and really dig in for the long haul with this problem, we 
need to really support the development of multidisciplinary train
ing centers around the country. 

Such multidisciplinary training centers could be both university 
and community-based and be provided with grants to provide the 
multidisciplinary training needed to support the kinds of communi
ty programs that need to develop. 

When I say multidisciplinary training centers, I am not just talk
ing about traditional training grants funded by NIH or the Depart
ment of Health and Human Services. I'm talking about centers 
that can actually be provided core support over the next five to ten 
years to serve both the research and training in this area. 

It's clear that the training effort demands more coordination, 
bridging disciplines that are trying to work together at the present 
time and are having a very difficult time, and bridging the efforts 
between the educational insti.tutions and the community providers. 

We also need to provide support for continuing education 
amongst professional societies. I know that when I talk to col
leagues in the legal area they ask me, can doctors really be educat
ed about this problem? Can OB-GYNs be educated about this prob
lem? 

I had the privilege of participating for the last couple of years in 
a process that I think serves as a good model for this. That was an 
effort that was created by the Academy of Pediatrics and the Child 
Welfare League of America to look at sta.'1dards of care for chil
dren in out-of-home placement. 

This process brought together several disciplines to determine 
the standard of care for this group of kids. We had to sit down and 
put some of our disciplinary biases aside, yet rigorously determine 
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standards. Those standards then were taken back to states and pro
fessional organizations on a statewide level for implementation. 

This process served to initiate legislation in the State of Califor
nia and to further cause a coalition to develop around the issue of 
health care for foster children. I think the same kind of process 
could be developed for professional organizations and for continu
ing education around the issue of chemical dependency and perina
tal drug abuse, and that Congress could provide grant support and 
contract support for these professional organizations to encourage 
this process. 

[Prepared statement of Neal Halfon follows:] 
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PREPARED STATEMENT OF NEAL HALFON, M.D., M.P.H., DIRECTOR, CENTER FOR THE 
VULNERABLE CHILD, AMBULATORY SERVICES, CHILDREN'S HOSPITAL, OAKLA.~D; AsSIST
ANT CLINICAL PROFESSOR OF PEDIATRICS AND INSTITUTE FOR HEALTH POUCY, DEPART
MENT OF PEDIATRICS AND INSTITUTE FOR HEALTH POUCY STUDIES, UNIVERSITY OF 
CAUFORNIA, SAN FRANCISCO, CA 

Chairman Miller, Members of the committee - thank you for 

inviting me back to address the Select Committee on the need for 

new research and training initiatives in order to deal with the 

problems of perinatal substance abuse. I am a practicing 

pediatrician and the Director of the Center for the Vulnerable 

Child, a multidisciplinary, clinical service, research, and 

policy center at Children's Hospital in Oakland, California. 

The increasing number of chemically dependent women and their 

drug-exposed infants have confronted service providers in health, 

mental health, chemical dependency, social welfare, and education 

with a new set of challenges. This new set of challenges has 

stressed an already overburdened system with a growing population 

of clients with multiple service needs. What this crisis nas 

shown us is that our models of service delivery - including 

organization and funding - are' inadequate to meet the needs of 
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this population; that our understanding of what constitutes an 

appropriate response to this problem is inadequate; and that we 

lack the necessary personnel with appropriate training to respond 

to this crisis. 

There seems to be an emerging consensus among a diverse group of 

providers, that because chemically dependent women and their 

drug-exposed babies have multiple service needs, models of care 

should include: 1) a full "continuum of services" - for prenatal 

to postnatal care with an emphasis on prevention; 2) that this 

continuum of services be of sUfficient intensity to reach a 

difficult pop~lation utilizing a multidisciplinary approach; 3) 

that services be centralized as much as possible to promote "one 

stop shopping"; 4) that therapeutic caSe management serve as the 

"glue" that holds these diverse services together, supporting the 

multiple needs of these clients and families. 

For a better understanding of how services are currently being 

provided, Wendy Jameson and other members of our staff conducted 

a small telephone survey of ten model programs nationally that 

deliver a combination of medical and social services to 

chemically dependent women and their children. This survey was 

conducted in Summer, 1989 and predates new program initiatives by 

the Office of Substance Abuse Prevention that were initiated in 

1989 and 1990. These surveyed programs were comprehensive 

outpatient programs and focussed on the mother and the child. 

Programs were identified through the literature, press, and 
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through other providers and were selected because they were 

"model programs", i.e., those programs that may be unusual in 

terms of their comprehensiveness, their emphasis on treating the 

whole family, and their widespread reputations. This descriptive 

information generated from this limited survey allows us to 

answer questions of what programs do, whom they serve, and what 

can realistically be expected for such programs to accomplish. 

Table 1 (Page 3A) lists the primary funding sources - i.e., the 

largest core grant - for each program surveyed. For each 

program, primary funding comes from either local, state or 

federal government. Often federal funds come in the form of 2 -

3 year demonstration grants with no guarantee of continued 

support after that time period. This pushes organizations into a 

transitional period where they must find alternative sources of 

funding or go under. Table 1 also shows that only four programs 

able to serve clients comprehensively as of Summer, 1989 were 

providin9 both prenatal and postnatal services. The remainder of 

the. programs provided either prenatal or postnatal services only. 

Table 2 (Page 3B) illUstrates the range of services provided by 

the programs surveyed. This list includes only those services 

provided by program staff, not those for which clients were 

referred. Al though most programs at-. tempt to house as many 

services as possible under one roof, this is a difficult goal'to 

meet. If a program does not provide a service on site, such as 

medical care or drug treatment, they would refer clients out for 

followup through a case management process. 
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TABLE 1: CHARACTERISTICS OF PROGRAMS SURVEYED 

How long in primary funding No. of 
Program existence source clients l 

PAAM 1975 NY state Division 500 
of Substance Abuse 

star Jan., Robert Wood 15-20 
1989 Johnson Foundation 

Eden 1987 AB 17332 and county 97 
drug funds 

PAR June, OSAP 26 
1988 children 

Family 1970 NIDA/ODAP/CODAP 100-12Q 

PCCD 1976 NIDA 3304 

FACET 1979 city/county 60 
drug funds 

HIP Feb., county funds/ 151 
1988 MCH block grant 

UCLA 1983 AB 1733 20-25 

CARE 1987 Stuart Foundation 50 
& CA Dept. of 
Develop. Services 

prenata1/ 
postnatal 

Both 

Post 

Post 

Post 

Both 

Both 

Post 

Both 

Post 

1. Unless otherwise stated, the term "client" refers to a mother
child dyad, possibly including the father. 

2. This legislation provides child abuse prevention funds to a few 
programs serving children at risk of abuse of neglect. 

3. This program provides a few infant services as well. 
4. Their clientele are comprised of 30 pregnant women and 300 

infants and toddlers. 
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TABLE 2: SERVICES PROVIDED BY PROGRAMS SURVEYED 

PROGlU\K 
SERVICE PAN! star Eden PAR Family PCCD FACET HIP UCLA CARE 
Prenatal 
JruW..care X X X X X 
Ped. med. 
care X X X X X X X 
Social 
service 
case 
mgmt. X X X X X X X )( X X 
Metha-
done 
rnaint. X X X X 
Detox. X X X X 
Drug 
counse-
ling X X X X X X X X X 
Parent 
ed. X X 'X X X X X X X X 
Horne 
visits X X X X X X X 
Child 
care X X X X X X 
Drop-in 
center X X X X 
support 
groups X X X X X X X X 
24-hour 
hot line X X X X 
community 
outreach X X X X X X X X X 
Child 
develop. X X X X X X X X X X 
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Although each of the programs surveyed has a different 

organizational and staffing history, we found surprising 

commonalities. See Table 3 (Page 4A). An explicit goal of each 

program is the reduction of maternal drug use and of child 

mortality and morbidity resulting from drug exposure. Each 

program also attempts to keep mothers and children together 

whenever possible, using a community-based, family-centered 

approach to serving their clients. From this ecological base, 

programs attempt to provide for the women's and child's medical, 

psychological, and practical needs from birth till the child 

becomes a toddler. The focus of most of the programs are more on 

psychosocial needs than medical concerns. 

The programs surveyed appear to use case management in remarkably 

similar ways. Case managers function as organizers, brokers, and 

advocates as well as counselors and therapists. Similarly, these 

programs operate in ways to maximize the coordination of 

services, with an emphasis on inter-agency coc~dination. Seven 

of the ten programs surveyed coordinate their efforts with other 

agencies on some level, either by becoming a member of a 

community inter-agency councilor by creating regular meetings 

with other agencies. Service coordination focuses on improving 

direct client services, and on providing a forum for program 

directors to exchange ideas and establish referral networks, to 

decrease duplication and fragmentation, and to bridge gaps. 



91 

TABLE 3: COMMONALITIES AMONG PROGRAMS SURVEYED 

Goals: 
o Decrease maternal drug use 

o Lower drug-related infant mortality and morbidity 

o Reduce barriers to needed services 

o Promote family reunification 

o utilize an ecological approach -- individual, 
family, and environmental interventions 

Clientele: 
o Minority 

o 

o 

o 

o 

o 

Services: 
o 

o 

o 

o 

Poor 

Inner city inhabitants 

primarily using crack cocaine, although polydrug 
use is common 

History of physical and sexual abuse 

History of parental drug and alcohol use 

Emphasis on continuum of care -- prenatal to 
the child's early years 

Provision of a wide range of services providing 
medical, psychosocial, and practical support 

Importance of case management, with similar roles 
and activities for case managers across programs 

Greater emphasis on addressing psychosocial and 
developmental needs of women and children than 
on serving their medical needs 

Interagency coordination: 
o Interagency councils 

o Regular interagency meetings 

Lack of program evaluation: 
o Programs are too new to have any results yet 

o Evaluation consumes only a minimum amount of resources 

o Lack of funds to support evaluation 
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Every program except one conducts some type of an evaluation, 

ranging from very extensive research to simply counting the 

number of clients seen. six programs are involved in extensive 

evaluation efforts, but only one has reported outcomes so far; 

most programs are too new. Most program directors report that 

typically their funding does not cover evaluations. 

Table 4 (Page SA) illustrates several barriers to the achievement 

of program goals as reported by the program directors. Many feel 

that the clients are not as well served as they should be. Each 

program director was quick to praise th~ dedication and quality 

of their staff, yet they also cited problems in recruiting and 

retaining good staff. As one program administrator stated, "It 

is difficult finding good, committed staff who are willing to 

work with drug addicts for low wages and in bad neighborhoods." 

Another obstacle is the lack of knowledge about how best to help 

this populat!on. Even those who work daily with chemically 

dependent women and their children do not feel completely secure 

in the knowledge of what services these children and families 

need. Moreover, they feel that other service providers with whom 

their clients come in contact are particularly ignorant of the 

special problems of drug addicted families. This insensitivity 

to the real needs of these high risk families is a fact that we 

encounter on a daily basis even in our own institution where we 

attempt to educate our collea~~es in a formal way. 
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TABLE 4: OBSTACLES TO EFFECTIVE SERVXCB 

o Difficulty recruiting and retainIng good staff 

o Difficulty finding long-term funding and funding 
for specific needs such as facilities 

o Client's needs are not well served in the 
community -- housing, transportation, and residential drug 
treatment needs remain unmet 

o Lack of knowledge on how best to improve outcomes for 
chemically dependent women and children 

o Problems with the health and social service delivery 
systems, producing gaps through which clients fall 

32-155 0 - 90 -- 4 
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Finally, respondents cited inter-agency problems that hinder 

their efforts. These include conflicts with welfare departments 

over when to remove children from their mothers, a lack of 

uniform policies across agenci~s regarding service delivery, and 

a lack of criteria for quality and intensity of services to be 

provided. since very few standards of care exist, it is 

difficult for service providers from different disciplines to 

have an agreed upon point of reference when conflicts in service 

provision develop. 

POLICY IMPLICATIONS 

It is important to continue the development and evaluation of 

family-focused, community-based models. These types of models 

are difficult to mount and sustain since they require a 

multidisciplinary approach (i.e., physicians, drug-treatment 

experts, psychologists, child welfare workers, lawyers working 

together) and the mobilization of a broad set of community 

resources (i.e., housing, drug treatment, medical and social 

services, jobs, etc.). Evaluation of such model programs must be 

rigorous and multidimensional and enlarged support of training 

will be key. 

PROGRAM DEVELOPMENT AND EVALUATION GOALS 

1. Develop a sustainable funding base for multidisciplinary 

community-based programs for perinatal substance abuse. 
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CUrrent program administration in programs addressing this 

problem is often directed towards sustaining the complicated 

patchwork of funding from different community, state, and 

federal agencies with few guarantees, instead of focusing on 

program development and improved quality of services. 

Fragmented categorical funding exacerbated by the necessity 

to blend services from different funding streams makes the 

goal of sustainable funding even more difficult. Congress 

could move to simplify funding requirements and develop new 

mechanisms to assure funding of key services - like prenatal 

care, case management, drug treatment, and child development 

services. 

2. continue to fund geographical demonstration projects with 

additional funding for intra program evaluations. 

The Office of Substance Abuse Prevention (aSAP) has done a 

commendable job of developing new demonstration projects 

around the country. These efforts should be further 

supported and expanded with additional funds targeted 

towards inter program evaluations of programs with similar 

approaches. 

3. Develop family resource models. 

There is preliminary evidence from other fields that 

community-based, family resource centers, where all services 
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can be provided under one roof (i.e., one-stop shopping 

model) hold great promise. Development of such models 

should be supported. 

4. Caso management approaches must be subject to rigorous 

evaluations. 

Case management is defined and employed in diverse ways. 

since case management has been touted as an essential 

therapeutic intervention, not just for case monitoring and 

eligibility determination, it should be subjected to as 

rigorous outcome evaluations as would be employed for a 

therapeutic intervention, like angioplasty to unclog blocked 

coronary arteries. The role, efficacy, and outcomes of case 

management should be examined both within and across 

programs, similar to the way that the Agency for Health Care 

Policy and Research (AHCPR) will be examining the efficacy 

of other clinical interventions. 

COROLLARY 

A variety of divisions of the Department of Health and Human 
Services have expertise that could be brought to bear on 
this problem. As mentioned, the Agency for Health Care 
Policy and Research (AHCPR) could be involved in outcome 
evaluations and program effectiveness evaluation similar to 
their efforts with other health interventions. The Centers 
for Disease control could be more involved in monitoring and 
prevention efforts like they are with other addictive 
behaviors, i.e., smoking cessation. The Bureau of Health 
Care Professions could be more inVOlved in training efforts, 
etc. Similarly, current efforts towards cross agency 
collaboration should be supported. Recent efforts by the 
National Institute on Drug Abuse (NIDA) and the National 
Institute of Mental Health (NIMH) to jointly sponsor 
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projects on the mental health of the drug using population 
and collaborations between NIDA and the Division of Maternal 
Child Health are examples of new collaborations that merit 
expansion. 

5. population based strategies should be developed to evaluate 

tho impact of therapeutic programs. 

Often the focus of outcome evaluation is directed at 

individual clients rather than the entire population that is 

at risk. If the same 20 percent of people are recycled 

through drug treatment programs in a particular city the 

behavior and outcomes for the other 80 percent of the 

population that don't receive treatment is unknown. If 

family-focused community-based services are to be successful 

this type of population evaluation is essential. Again, the 

CDC might be very helpful with such an approach. 

TRAINING GOALS 

While there are examples of good treatment programs for pregnant 

and parenting drug using women, the new models under development 

require a new breed of providers with new skills. In addition, 

many current providers need additional training to meet the needs 

of these high risk children and families. The creation of 

multidisciplinary approaches requires professionals to work 

together in unaccustomed ways. Multidisciplinary approaches, 

with continuous supportive services, have been regarded as highly 

successful, but they are difficult to mount and sustain. As one 
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who has worked in such a center for the past three years, I can 

personally attest to how difficult it is for a physician, with 

all the inherent biases and training in that discipline, to work 

as part of such a team. 

1. Develop multidisciplinary training centers. 

In order to instill providers with appropriate y~owledge and 

skills and to support the personal attributes that permit 

one to work in a very demanding situation without burnout, 

new models of training must be developed. Since the goal of 

these programs is to combine the efforts of social workers, 

psychologists, drug treatment experts, pediatricians, 

obstetricians, family practitioners, lawyers, program 

administrators, and others - they must be trained together 

and not at cross purposes. 

university-based training grants have been used iil the r-ast 

as a means to support the development of new expertise. 

other types of training grants will also be needed to train 

the types of personnel needed to meet the challenges of 

perinatal substance use. Major objectives of such training 

programs should be that training is inter-disciplinary and 

provides a bridge between educational institutions and 

community providers. Such training centers will need 

ongoing core support, and this core support can provide an 

important resource to sustain efforts that many communities 



will need. Multidisciplinary training centers could be 

developed through grants made available to university -

community - health center consortiums. Similar centers have 

recently been supported by the Administration for Children, 

youth, and Families (ACYF) grant programs to support 

university-based child abuse training centers. 

Additional funds should be made available to develop 

relationships between academic institutions and community 

providers. such programs could be used to improve 

coordination efforts and to provide incentives for 

university faculty to engage in the applied research and 

evaluation needed to support the efforts of community 

providers. 

2. support oontinuous eduoation programs through professional 

sooieties. 

For professionals already in the field, congress could 

support continuing education of individuals through 

national, state, and local professional organizations. This 

process could be facilitated by bringing together national 

professional organizations to discuss and develop standards 

of care for these needy populations. Such a process is 

important because it supports the development of consensus 

across disciplines with regard to what constitutes 

appropriate care, and provides needed benchmarks in the 
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field that currently do not exist. A recent example of such 

an effort was conducted by the Child Welfare League of 

America and the Mnerican Academy of Pediatrics in order to 

develop standards of care for children in out-of-home 

placements. These two national professional organizations 

convened a multidisciplinary national task force to address 

this shared issue. The standards developed by this task 

force and published by the Child Welfare League of America 

are now in the process of dissemination to states around the 

country. In california, a state level task force was 

convened to adapt these national standards" to the state 

level and to organize the efforts of several different 

professional groups to implement the standards locally. 

Similar efforts could be supported by Congress through 

contracts and grants to national, state, and local 

professional orga,nizations. 
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STATEMENT OF DAVID GATES, J.D., STAFF ATTORNEY, NATIONAL 
HEALTH LAW PROGRAM, INC., WASHINGTON, DC 

Mr. GATEG. Thank you, Mr. Chairman, and thank you for invit
ing me to testify today on this critical problem. My name is David 
Gates. I'm a staff attorney with the National Health Law Program. 
Prior to that, I was a legislative assistant for State Senator Rox
anne Jones from Pennsylvania. 

I'm here today to testify concerning the Medicaid program. This 
is a federal program which should be playing an important role in 
providing that sustainable funding base that Dr. Halfon just spoke 
about but, in fact, is not. I would specifically like to bring to your 
attention that this is a program created by Congress. Therefore, 
the problems can, in fact, be corrected by Congress. So there is 
good news in that regard. 

The Medicaid program is already spending millions of dollars on 
the effects of maternal addiction. So, the real question when we 
discuss Medicaid is not whether we should spend the money on 
substance abuse but rather, are we getting the most for the money 
we are now spending? I say that we are not. 

Most of the money spent under Medicaid right now is being 
spent on neonatal intensive care, trying to fix a problem after the 
damage is done at a cost of $30,000 per baby, according to Senator 
Wilson's figures. The rest of the Medicaid money is generally spent 
on hospital detox and methodone maintenance. 

Now, detox, although it is a critical first step in the continuum of 
treatment, is not treatment in and of itself. So what you find is 
people being detoxed under Medicaid and then put back onto the 
street without an ongoing treatment plan because the funding 
stream stops at the hospital door. 

Methodone is simply not appropriate for alcohol or cocaine addic
tion which are the primary drugs of choice for women today. So, 
for a large segment of the pregnant substance-abuse population, 
methodone is just simply inappropriate. 

Coverage of out-patient treatment is extremely uncertain under 
Medicaid. The federal agency that administers Medicaid, the 
Health Care Financing Administration, has really not given a 
whole lot of guidance to the states on this matter. Coverage of non
hospital residential rehab programs, which many experts feel are 
critically important, particularly for substance-abusing pregnant 
women and those who have been abusing any kind of drugs for any 
period of time, is virtually impossible under the Medicaid program 
the way it's set up today and the way it's being administered. 

Why is that? First of all, there is no explicit statutory mandate 
to cover substance abuse in the Medicaid Act. So, in order to cover 
it, you've got to fit the services into some other categories, such as 
in-patient hospital care, which is why hospital detox gets covered 
or out-patient clinic services, which is how you cover the metho
done maintenance. 

So it ends up being like trying to fit a square peg into a round 
hole. More importantly, there are three specific barriers to Medic
aid. The first is called the institution for mental disease exclusion. 
The statute says that people under 65 who are in institutions for 
mental diseases are not eligible for Medicaid. 
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Well, what's that got to do with substance abuse? The Health 
Care Financing Administration has taken the position that sub
stance abuse is, in fact, a mental disease. Therefore, if you are in a 
residential treatment program, the whole program could be ex
cluded from Medicaid coverage as being considered an institution 
for mental disease. 

I'd like to give you a short real-life example of how this actually 
happened to a facility in Minnesota called Granville House. This 
was a residential treatment facility for substance abusers. It sought 
Medicaid payments in 1980. It was denied on the grounds that it 
was an institution for mental disease. 

The facility sued in federal court. In fact, the federal court 
agreed that the department's position or definition of the institu
tion for mental disease was far too restrictive. That lawsuit was ap
pealed by the department, and the case dragged on for five years, 
being twice in the federal District Court and twice in the 8th Cir
cuit Court of Appeals and once before the department's own grant 
appeals board. 

Each time the courts said the department's definition was too 
stringent and ordered the department to come up with a new defi
nition. Finally, in 1986, the department did. However, I should note 
that this definition has not been published as regulations, so it's 
never been subject to public comment. 

The new rules seem to follow the court decisions in saying that 
these treatment facilities are not automatically institutions for 
mental diseases. But then they added a catch. They said that if the 
treatment program provided treatment based on a psychiatric 
model, it would be considered an institution for mental disease and 
the people would be excluded from Medicaid coverage. 

If they use an alcoholic's anonymous model, a narcotics anony
mous model, and they use lay counsellors and peer support groups, 
then they would not be providing a medical service which would be 
compensable under Medicaid. So you're damned if you did and 
damned if you didn't. I mean, one way or the other, you were going 
to get excluded from Medicaid. 

So, after five years of what appeared to be successful litigation 
against the Department of Health and Human Services, Granville 
House closed its doors because it could no longer financially contin
ue without Medicaid reimbursement. As a result, those federal 
guidelines have never been challenged in court to my knowledge, 
and they continue to be on the books today. 

I should point out that as part of OBRA '89, Congress mandated 
HHS to do a study on this institution for mental disease exclusion. 
HHS, I've heard, is moving forward and is supposed to be looking 
at the impact of this exclusion on drug treatment programs. A 
report is due to Congress in October of 1990, according to the Act. 

The second barrier to Medicaid coverage is this medical model 
requirement, which I have already mentioned. If you're providing 
the AA type treatment using lay counselors, they will not consider 
it to be compensable under Medicaid. 

The third barrier is that the department has taken the position 
they do not have the legal authority to cover room and board costs 
for residential treatment programs. They say that the Medicaid 
statute allows them to pay for capital CO!;Cs only for hospitals, nurs-
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ing homes and hospices because they are specified in the Act. As I 
said before, there is no mention of drug treatment in the Medicaid 
Act. So HCFA takes the position that they can't cover it. 

Now, I'd like to discuss some approaches that have been taken 
and that can be taken to deal with these barriers. My home State 
of Pennsylvania took the approach of passing a state statute, Act 
152, which was enacted in 1988, which provides a state funded 
Medicaid benefit to cover the entire continuum of drug treatment 
and alcohol treatment services, not just for pregnant women but 
for all Medicaid-eligible persons. That program is currently being 
phased in over a five-year period. It hqs been funded and we're 
moving ahead with that. A lot of people are very hopeful that it 
will go a long way to provide that sustainable funding base which 
is so needed. However, I have to point out that right now the state 
is really pulling the cart by itself. 

They are not getting federal match for the money they are 
paying except on the hospital side and the methodone maintenance 
side. So, there are real serious problems that the state will face 
down the road as this program gets implemented without getting 
federal matching dollars. 

A similar provision has been offered on the Senate side here by 
Senator Moynihan as an amendment to S-1711 that was accepted. 
But, as you know, that bill is still in conference committee and it 
doesn't look like it will be coming out. There were concerns about 
the cost of covering substance abuse treatment for all Medicaid-eli
gible persons. 

I would like to point out, however, that these costs could be sig
nificantly reduced if Congress targeted the Medicaid coverage for 
pregnant women. The good news is that there is a provision al
ready in the Medicaid Act which would make that targeting very 
simple. 

The provision says that "states must provide to pregnant women 
coverages of services that are related to other conditions which 
may complicate pregnancy." I'm reading from the statnte now. The 
important thing is that the states do not have to provide these 
services to all other Medicaid eligibles. These a.re services specifi
cally for pregnant women. 

It seems to me that Congress could fairly simply amend that pro
vision of the Medicaid Act to clarify, number one, that substance 
abuse is a con.dition that complicates pregnancy-we certainly all 
know that-and specify that the full range of appropriate treat
ment services could be covered, notwithstanding this institution for 
mental disease exclusion. I think that needs to be dealt with and 
get that out of the way. 

I think that it would also help to add a sentence in there that 
would state that room and board costs could be reimbursed so that 
the residential treatment programs could get their costs covered. 
Finally, Congress would also need to amend the current provision 
which limits the duration of covered services to the pregnancy and 
then for two to three months following the pregnancy. 

Obviously, you would want to a.llow a woman who entered treat
ment while she was pregnant to complete her treatment even if 
that took more than two or three months after the birth of her 
child. The point is that these kinds of amendments could probably 
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be done in three or four sentences. It would not be a very complex 
problem. 

I would also like to mention that in terms of the cost, there was 
a study done by the Illinois Department of Alcoholism and Sub
stance Abuse-by the way, I have recently learned that Illinois 
does have what they call a waiver in order to cover substance 
abuse treatment, the full range, under Medicaid. They have recent
ly issued their regulations to cover that. 

So, the state has done a study where they found that every dollar 
spent under Medicaid for substance abuse treatment resulted in 
almost $5.50 in savings on other health care costs. So, this is the 
kind of example where if you spend a little money, you can save a 
lot. 

The other thing is that, as Dr. Halfon mentioned, you really do 
need to coordinate your Medicaid program with your other pro
grams that are serving this population, like the MCH and your 
ADAMHA block grants set asides. 

The bottom line is that this is a time of growing concern over the 
deficit in federal spending. We must be certain we are getting the 
most out of the money that we are spending. Right now, as far as 
Medicaid is concerned for substance-abusing pregnant women, 
we're not getting the most for our money. I believe that Congress 
has both the opportunity and the obligation to see that the Medic
aid program meets the needs of the people it is supposed to serve 
and meets the expectations of the taxpayers that it be run in an 
effective manner. 

Thank you very much. 
[Prepared statement of David Gates follows:] 
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PREPARED STATEMENT OF DAVID GATES, J.D., STAFF ATTORNEY, NATIONAL HEALTH LAW 
PROGRAM, INC., WASHINGTON, DC 

MEDICAID & MATERNAL ADDICTI05: 
WHY IT DOESN'T WORK AND HOW TO FIX IT 

I. What Medicaid Covers Now 

Significant amounts, probably in the milllons, are being 
spent each year under Medicaid on substance abusing pregnant 
women and their babies. However, very little of this money is 
being used for substance abuse treatment. Most of the Medicaid 
funds are going to neonatal intensive care units in hospitals to 
try to save the lives of babies after addiction has done its 
damage. 

Medicaid funds that are going to treatment primarily pay for 
detoxification in hospitals or for methadone maintenance clinics. 
It should be noted that although detox often is a prerequisite 
for treatment, it is not itself treatment. Detox is not likely 
to help a substance abuser get off alcohol or drugs unless she is 
provided real t:r'eatment immediately following cOl!lpletion of 
detox. As for methadone maintenance, it is simply not 
appropriate for alcohol or cocaine addictions, which are the 
drugs of choice among women. Furthermore, while methadone may 
be a useful component in a broader treatment program for heroin 
addicts, the effectiveness of many existing methadone maintenance 
programs has been called into question by a recent GAO report. 1 

The point is, while Medicaid funds are being spent to treat the 
effects of maternal addiction, very little is being spent to 
treat the causes. 

Inpatient SUbstance abuse treatment for pregnant women under 
21 can be covered under Medicaid if provided in a psychiatric 
hospital. 2 However, treatment in these facilities tends to be 
very expensive and not geared specifically to substance abuse. 
Furthermore, psychiatric hospitals are unlikely to be able to 
provide the necessary prenatal care. coverage is a state 
option. 3 Medicaid coverage of outpatient drug-free substance 
abuse treatment services is more problematic due to the absence 
of a clearly "medical" component to the treatment (discussed 
further below). 



106 

Residential treatment services provide the g=aatest 
challenge in terms of coverage under Medicaid. ~~is is 
unfortunate because these programs are often less axpensive and 
more specific to substance abuse than many inpa~ic~t hospital 
programs (which tend to primarily be psychiatr~= ~its) while 
many experts believe they are more effective, p3rt:cularly for 
hard core drug abuse, than outpatient programs. 

Most residential programs are not able to ~e~ Medicaid 
coverage as hospitals or psychiatric hospitals ~ecause they are 
not medical or psychiatric institutions and are ttarefor unable 
to get licensure or JCAH accreditation as a hospital or 
psychiatric hospital or meet the other Medicaid rc~irements for 
hospitals. 4 

Probably the most appropriate provision fc= ¥.adicaid 
coverage of residential treatment programs is ~e 50-called 
"rehab option". 5 The rehab option permits states to cover 
"rehabilitative services" which are defined as "a.'lY medical or 
remedial services recommended by a physician or o~er licensed 
practitioner of the healing arts, within the scope of his 
practice under state law, for maximum reduction of physical or 
mental disability and restoration of a recipien~ t~ his best 
possible functional level. ,,6 While an initial reading of this 
provision might suggest it is aimed at physical, cccupational and 
speech therapies, those services are explicitly c~,ered under 
another provision. 7 Therefor, the rehab services covered under 
this provision must encompass some other services. Several 
states are using the rehab option to cover intensi-,e communitl 
based mental health services such as partial hospi~alization. 
The full range of services that may be covered -xnder the rehab 
option remains unclear. 

II. Barriers to Medicaid cover,age 

The IMD Exclusion 

The Health Care Financing Administration ("HCFA") that 
administers the Medicaid program takes the position that 
sUbstance abuse is a mental disease. 9 Since residential 
programs treat people with "mental diseases" (by HCFA's 
definition of that term), HCFA has found some of these programs 
to be institutions for mental diseases. 1o By finding a 
residential substance abuse treatment program to be an IMD, every 
person under the age of 65 who is residing in that program is 
excluded from Medicaid, not just for coverage of their substance 
abuse treatment but for any Medicaid covered service (including 
prenatal care) regardless of where it is provided. 11 Therefor, 
for residential sUbstance abuse treatment programs and Medicaid-
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eligible clients residing in them, the definit~~n ~f an IMD is 
critical. 

The statute defines an IMD as "a hospital, nJ:::"sing facility, 
or other institution of more than 16 beds, that is primarily 
engaged in providing diagnosis, treatment, or care of persons 
with mental diseases, including medical attenti~n, nursing care, 
and related services. ,,12 Obviously, the easies-.: -.. ay for a 
residential treatment program to avoid being classlfied as an IMD 
is to have less than 16 beds. Unfortunately, sir.=e few free
standing residential programs were designed wi~ ¥.adicaid in mind 
(due to the difficulties in getting Medicaid cC7e~ge), many have 
16 or more beds. 

Prior to 1986, HCFA had focused primarily ~n ~he diagnoses 
of the people being treated by the facility. =f ~he majority 
were diagnosed as substance abusers (wh~ch, as ~otad above, HCFA 
considers to be a mental illness) the facility was considered an 
IMD. However, two court challenges and an order :rom their own 
Grant Appeals Board forced HCFA to look instead at the nature of 
the treatment being provided. 13 

In 1986, HCFA issued new guidelines on IMDs.,L While 
seeming to implement the Court and Appeals Board decisions that 
the type of treatment provided and the qualificati~ns of the 
persons providing the treatment be the primary =ac~ors in 
determining IMD status, HCFA created a "catch 22" -lnder which 
most residential substance abuse facilities con~in~e to be 
excluded from Medicaid coverage. A facility ~ha~ follows a 
psychiatric model using medically trained and lice:Jsed personnel 
is considered an IMD (thereby excluding from CO·Jen.ge at least 
for those patients between 21 and 65) while a facility that uses 
peer support and lay counselors would not fall ~nt~ the IMD 
exclusion but its services would not "constitute ':Jedical or 
remedial treatment' re~~ired for Medicaid reimbursement under 42 
CFR 440.2 (b) . ,,'5 Unfortunately, the plaintiff in the lead case 
that fbrced HCFA to revise its IMD standards was financially 
unable to continue its litigation and the 1986 standards remain 
unchallenged. 16 

While Congress has not dealt with the problems raised by the 
IMD exclusion in the context of residential substance abuse 
treatment programs, it has expressed its concern about the impact 
of the IMD exclusion on the provision of psychiatric and other 
mental health services. In OBRA '89, Congress required HCFA to 
study its policy regarding the IMD exclusion and the statutory 
exclusion itself and report to Congress by October 1, 1990 on any 
statutory or policy modifications that "may be appropriate to 
accommodate changes that may have occurred since 1972 in the 
delivery of psychiatric and other mental health services on an 
inpatient basis .... ,,'7 As part of this mandated study and 
report, HCFA will examine the effect of its interpretation of the 
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IMD exclusion on Medicaid coverage of residential 5ubstance abuse 
treatment and will also consider the possibilit-S c: exempting 
these facilities from the IMD exclusion. 

Medical Model 

HCFA has indicated it will look at the nat=re of the 
treatment provided and at the training and qual~fi=ations of the 
people providing it to determine whether the trea~ent can be 
covered. 18 Where treatment "follows a psychiat::"ic model and is 
performed by medically-trained and licensed persor~el"HCFA will 
find the treat·ment to be medical in nature and -::he::.-efor coverable 
under Medicaid. 19 However, where treatment is based "on peer 
counseling and meetings to promote group suppor-:: ~,d 
encouragement, and they use primarily lay persc~s :s 
'counselors'" HCFA will probably find that the -::re:tment is not 
medical in nature and therefor not coverable under Medicaid. 
Most sUbstance abuse treatment programs follow -::he latter model 
rather than the former. Treatment programs tha~ jo not use a 
psychiatric model are more likely to meet HCFA's "::edical" 
requirement if they use licensed or certified s~s~ance abuse 
counselors (in states that have some licensure ~r =ertification 
requirements) . 

Room & Board costs 

HCFA's contends that absent explicit statu-::or! 
authorization, the Medicaid program may not rei~u::.-se providers 
for room and board costs (which comprise a signifi=ant portion of 
the costs for residential programs) .20 since -::he Medicaid Act 
only explicitly authorizes capital reimbursemen-:: for hospitals, 
skilled or intermediate care facilities (nursing homes) and 
hospices, under HCFA's view states may not reimburse non-hospital 
residential treatment programs for their room and board costs. 

Some residential treatment programs have been able to get 
around this by operating in an unused section or wing of a 
general hospital. 21 Another approach some residential 
treatment programs have taken is to become licensed as 
intermediate care facilities (for which Medicaid can reimburse 
room and board costs) .22 The practicality of this approach 
depends in large measure on the licensure requirements of the 
state where the program is located. 

This approach will become increasingly impractical as of 
October 1, 1990 when the statutory distinction between skilled 
and intermediate care facilities will be eliminated. These two 
categories of facilities will be replaced by a single category 
entitled "nursing facilities".23 The practical effect of that 
elimination will be to require facilities that had been licensed 
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as intermediate ~are to meet federal requireme~~s ~hat had 
previously only been imposed on skilled care fa=il~ties. One of 
the most difficult "nursing facility" requireme:nt5 for substance 
abuse treatment programs to meet is the require~er.~ that licensed 
nursing services (RN or LPN) be provided 24 ho~s ~ day and that 
an RN be available 8 hours a day, seven days a wee~ although this 
requirement may, be waived by the state under certain 
circumstances. 4 

Furthermore, even if a residential facilit-J ~~s able to 
comply with the nursing facility requirements, it ~ight still not 
qualify as a nursing facility because the stat~~e :xcludes 
facilities that are "primarily for the care and tr:atment of 
mental diseases" (HCFA considers SUbstance abus~ t~ be a mental 
disease) from coverage as nursing facilities. 25 ~owever, 
states could still reimburse free-standing resi~er.~ial programs 
under Medicaid for the cost of providing counselir.; and other 
therapies and use their ADAMHA block grant funds C~ other funding 
streams to cover the room and board costs. 

III. Removing the Barriers 

pennsylvania's Act 152 

One state has gotten around the various barriers to Medicaid 
coverage that are set forth above by establishi~g a parallel 
Medicaid program for substance abuse treatment ~si~g only state 
dollars. In 1988, the Pennsylvania General Asse~ly enacted Act 
152 which provides Medicaid coverage "for a con~in~um of alcohol 
and drug detoxification and rehabilitation services". 26 The 
act specifically covers non-hospital detox and =esidential 
treatment facilities. The act also requires the s~ate Medicaid 
agency to consult with the state Alcohol and Drug Abuse Agency 
and for the two agencies to commission an independent evaluation 
of the success of treatment funded under Medicaid. In addition, 
Act 152 contains a provision requiring all licensed substance 
abuse treatment facilities to admit "at reasonable rates" people 
on Medicaid. 27 [Section 2335(a)] While the language is not 
clear, it was the intent of the parties who negotiated this 
language that "reasonable rates" refer to reimbursement rates. 
In order to reduce the initial cost of the act and to allow time 
to set up the necessary administrative structure, che act phased 
in Medicaid coverage over a five year program although the state 
Medicaid agency is aiming to implement the act state-wide more 
quickly. Of course a state may not overturn federal Medicaid 
law so the barriers to federal funding remain and funding for Act 
152 coverage comes solely from the state so far. However, the 
state is exploring the possibility of getting federal financial 
participation, at least for some of the covered services. 
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"Conditions that complicate pregnancy" 

While there are several provisions of the NeCicaid Act which 
may be used generically to fund substance abuse treatment there 
is a provision specific to pregnant women. It requires states 
to cover pregnant women whose income does not excEed a level set 
by the state which must be at least 133% of the federal poverty 
level and no greater than 185%.28 

services covered for pregnant women who are Kedicaid 
eligible under this provision are "services related to 
pregnancy ... and to other conditions which may c~mE:icate 
pregnancy." [Emphasis aqded]29 without quest:ior., substance 
abuse is a "condition which may complicate preg-:lar.=y". The 
Health Care Financing Administration ("HCFA") r.as ::lade it clear 
that a state may cover services for pre~nant WCEen that they do 
not cover for other Medicaid eligibles. Giv~n ~he current 
fiscal restraints on the federal government and m~'y states, 
targeting coverage of sUbstance abuse treatment unjer Medicaid to 
pregnant women without having to cover all Medi=aij eligibles may 
be particularly attractive. 

There are however drawbacks to coverage ur.~er this 
provision. Pregnant women who are Medicaid eligible under this 
provision lose their eligibility 60 to 90 days after the last day 
of their pregnancy. 31 In many instances addi~ed mothers will 
need more than two months of treatment following t~e birth of 
their child, especially if they entered treatment :ate in their 
pregnancy. Mothers under 21 could have their =on~inued 
treatment covered under EPSDT if they were sent for an EPSDT 
sureening. For mothers 21 and older, states cc~ld cover the cost 
of treatment following the 60 day cutoff under ano~her funding 
source such as the ADAMHA Block Grant although ~his would require 
coordination between two different state agenciEs. The "single 
state agency" for alcohol and drug abuse is usually a different 
agency than the single state Medicaid agency. Of course, 
congress could eliminate this problem by exempting pregnant women 
in substance abuse treatment programs from the 60 day limit. 

An even greater drawback to the effective use of MEdicaid is 
HCFA's position that the coverage provisions regarding pregnant 
women do not supersede the IMD exclusion and HCFA's perceived 
lack of authority to pay room and board costs in a non-hospital 
residential setting. While these restrictions would not affect 
outpatient or hospital-based programs, they would limit a state's 
ability to use Medicaid to cover non-hospital residential 
treatment. Congress could eliminate this problem by exempting 
substance abuse treatment programs for pregnant women from the 
IMD exclusion. 

David Gates 
staff Attorney 
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1.Report GAO!HRD-90-104 

2.42 USC 1396d(a) (16). The term "psychiatric I:;:)s~:.tal" is 
defined at 42 USC 1396d(h) and 42 CFR 440.160 

3.42 CFR 440.210 

4.As to acute care hospitals: 42 CFR 440.10. ;-5 ~~ psychiatric 
hospitals: 42 CFR 441.151 (JCAH accreditation), 42 USC 1396d(h), 
1395x(f) and 42 CFR 440.160 and 441.156 (other =e~~irements). 

5.42 USC 1396d(a) (13) 

6.42 CFR 440.130(d) 

7.42 USC 1396d(a) (11) & 42 CFR 440.110 

8.Koyanagi, Operation Help. A Mental Health Adv~ca~e's Guide to 
Medicaid (National Mental Health Assoc., 1988), pp.~1-53. 

9.State Medicaid Manual, section 4390(0) (1) (9-86 

10.Granville House. Inc. v. HHS, 772 F.2d 451 (3th Cir. 1985) 

11.42 USC 1396d(a) (22) (B). If the program qualifies as a 
psychiatric hospital (which is unlikely), perso~s ~nder 21 
would not lose Medicaid eligibility. 42 CFR 44l.13(a) (2) 

12.42 USC 1396d(i). See also connecticut Oepa~me~t of Income 
Maintenance v. Heckler, 471 US 524 (1985) ~oldi~g that an 
intermediate care facility could be an IMO. 

13.Minnesota v. Heckler, 718 F.2d 852, 863 (8th ci=. 1983); In 
Re: Granville House. Inc., Decision No.529 (4-9-84), 
Departmental Appeals Board, HHS; Granville House. Inc. v. HHS. 
715 F.2d 1292 (8th Cir. 1983) 

14.State Medicaid Manual, Transmittal No.20 (9-86) 

15.Section 4390(0) (3), State Medicaid Manual (9-86) 

16.Conversation on 5-7-90 with Jay Hartman, Esq., counsel for 
plaintiff in Granville House. 

17.Section 6408(a) (2) (A) of P.L. 101-239 

18.Section 4390(0) (3), State Medicaid Manual (9-86) 

19.Id. 
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20.Letter dated June 23, 1987 from William Rope~, ~hen 
Administrator of HCFA, to the Director of the :21~,ois 
Department of Public Aid 

21.conversation with Sam Muszynski, Jr., General C~unsel to the 
National Association of Addiction Treatment pr~vijers, on 2-

21-90 

22.Granville House Inc. v. HHS, 715 F.2d 1292, :'3C~ (8th Cir. 
_ 1983) 

23.Section 4211(h) of P.L. 100-203 (OBRA '87), :ff;ctive 10-1-90 

24.42 USC 1396r(b) (4) (C), effective 10-1-90 

25.42 USC 1396r(a) (1) 

26.71 P.S. 611.14(a) 

27.Section 2335(a) of the Act 

28.42 USC 1396a(a) (10) (A) (i) (IV) and 1396a(1) (2; (Al (i) 

29.42 USC 1396a(a) (10) (E) (VII) 

30.section 4421(B) (3) of the State Medicaid Man~al (7-88) 

31.The statute states that a pregnant woman is eligible "through 
the end of the month in which the 60 day per~od (beginning on 
the last day of her pregnancy) ends." 42 USC 1396a(e) (5) 
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STATEMENT OF ROBERT WOODSON, SR., PRESIDENT, NATIONAL 
CENTER FOR NEIGHBORHOOD ENTERPRISE, WASHINGTON, DC 

Mr. WOODSON. Thank you, Congressman Miller. My name is 
Robert L. Woodson, Sr., president and the founder of the National 
Center for Neighborhood Enterprise, an organization I founded 
nine years ago, dedicated to assisting low-income people to achieve 
independence and self-sufficiency. 

Previous to that, I've worked several years as a trained social 
worker, as a correctional officer in a juvenile jail, seven years in 
the child welfare system and as a psychiatric social worker. For the 
past 20 years, I've directed many national and local programs to 
improve the lot of poor people. 

So I approach this problem from the perspective of a practitioner 
from inside the services system but also someone who stepped out
side of the social system and began to work directly with people af
fected by the problems. Let me commend some information to your 
attention. 

My testimony will depart from those of my colleagues on this 
panel because I do not believe that the problems that we confront 
today are a crisis in programs or a crisis in budgets. The facts are 
that in 1960, only 2.5 percent of black children born were being 
raised in households where the mother was never married. In 1980, 
that number has increased to 62 percent. 

Prior to 1960, 78 percent of black families were whole, man and a 
women in them; today only 40 percent. Precisely, during this 
period of time, we have expended over $1 trillion in programs of 
aid to the poor. Twenty-five years ago seventy cents of every dollar 
went to the poor. Today, 70 cents of every dollar goes to the indus
try that serves poor people. 

What this has meant is that-we have looked at why, in the face 
of these huge expenditures, have we witnessed a tremendous de
cline in the functioning of families, black families in particular? 
I'm not suggesting that there is a direct correlation but it is inter
esting to observe that as we seek new solutions, we must find an
swers to these questions as to why. 

Congress is constantly bombarded with the problem with we're 
not spending enough. So we looked into these communities. There 
are a few studies done to determine where poor people turn in 
times of crisis and trouble. What kind of solutions do they seek 
themselves? There were two studies that I'm aware of by Don and 
Rachel Warren of Oakland University of Michigan that went into 
low-income communities and asked the poor themselves, what do 
they consider a valid, trusting resource? 

They found that in orders of importance to them, that low
income people selected institutions that were indigenous to their 
community-up to about 80 percent of them did. In order of impor
tance to them, the first seven institutions that they chose were 
families, friends, ethnic subgroups, voluntary associations, their 
local church. The eighth institution that they selected was a profes
sional service provider. 

Yet, in light of this reality, we tend to deliver services to the in
stitution of last choice of those in need and wonder why we fail to 
arrive at a solution to the problem. So, what we have done as an 
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organization, and I have over the years, is spent the bulk of our 
time working within low-income communities to try to determine 
what is it that these institutions are doing and what impact can 
they have on public policy? 

We have found, following the medical model that was referred to 
and the principles that drives the National Center, that the most 
effective form of treatment of the human body is that form of 
treatment which is least intrusive, that which strengthens the 
body's own immune system to heal itself. We know that the most 
expensive and the most devastating form of treatment is a trans
plant. 

So we believe that the institutions that are indigenous in the 
community are antibodies within the community and that they 
have tremendous healing properties. You have an example of those 
in Detroit with Reverend Lee Earl and some others in those com
munities that have demonstrated a tremendous capacity to heal. 

The problem is that the resources that are so needed by these 
local organizations are seldom available to them because they do 
not qualify for the various federal grant programs that are avail
able. Many of them don't have word processors or grant writers 
and what have you. Yet, they are doing a most effective job. 

So what we have done at the National Center in the whole drug 
area is that we canvassed about 1500 community-based programs 
where the leadership of those programs shared the same zip code of 
those experiencing the problems. 

As a consequence of this canvass, we sent out a staff to visit 50 of 
the most promising of these. Reverend Lee Earl of Detroit was one 
of those that we selected to highlight on a teleconference where, 
for five hours, we broadcast to about 13 different locations for five 
hours examples of what community-based efforts .could do to eradi
cate this problem and address the needs of thE;lse drug-addicted 
mothers and children that are in crisis. . 

This has had a tremendous impact in terms of making people 
aware of this resource. Yet, when we look at the various drug 
intervention programs, we find that those local organizations do 
not qualify for support. They do not because they are informal. 
They do not have a lot of trained professional staff, but they are 
effective. 

If you saw "60 Minutes" this past Sunday, Bertha Gilky, one of 
the people that we trained, with Secretary Kemp. These folks have 
demonstrated that they can come in and dramatically change the 
lives of people, particularly young girls who are faced with the 
problems of drug addiction. 

So, what we must do, it seems to me, is find-there are several 
things that I believe we must do in order to take advantage of 
these natural healing agents within communities. The first thing, 
it seems to me, we need to undertake some studies of why 50 per
cent of families that are indigenous to these communities are able 
to raise daughters who are not having babies, that are not on drugs 
and they are not dropping out of school. 

We need to find out why certain families in low-income commu
nities are capable of achieving against the odds and what explains 
their success. How could a woman abandoned by her husband at 
age 19 with 5 children to public housing and welfare manage to get 
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off welfare in 3 years and send all 5 of her children to college and 
make it possible in a seven year period for 680 other youngsters in
digenous to that community to go on to college. Researchers have 
never come down to those communities to study why they were 
successful. 

We also must identify those young women in communities that 
have not become pregnant and bring them before panels like this 
to ask them how they were able to resist what their peers have not 
in order to build on strengths. It seems to me that you can learn 
very little by studying theory except how to create it. 

What we must begin to do among low-income people is study 
those elements within those communities that are successful to as
certain how did they achieve. At our teleconference, we had about 
40 young people in groups of 6 around the country that were living 
in drug-infested communities. In some cases, their sisters or broth
ers were drug infested but they were not-in order to ask them 
why and how they were able to achieve without taking drugs. 

It seems to me that there's an awful lot that we can do. Another 
recommendation that I would make is, we worked fOi' about four 
years with the Office of Juvenile Justice and Delinquency Preven
tion on a very interesting experiment as to how the federal govern
ment could insinuate money into these communities without these 
local and formal organizations having to go through the bureau
cratic hoops that it normally takes to receive a grant. 

We worked for about four years with the Office of Juvenile Jus
tice and a small grant program where the National Center received 
some grant funds, the bulk of which went out to local neighborhood 
organizations. The criteria was, they had to have budgets under 
$150,000. They could not qualify for United Way dollars. 

The leadership had to be indigenous to the community. They had 
to have a record of performance before funding was available. They 
had to demonstrate that they have successfully addressed the prob
lem for which they were applying for support. As a consequence, 
we were able to, through our networks, distribute very simple ap
plication forms that could be filled out, three pages. It could be 
filled out handwritten. The groups received funds from $500 up to 
$10,000. They would get a response within 90 days. 

As a consequence, we were able to reach quite a few groups. This 
program was evaluated by Northwestern University, School of 
Urban Affairs, and found that this method of reaching groups was 
a tremendous success and where the local neighborhood groups 
were able to ~enerate $3.00 for everyone that was expended. 

They didn t have to go through-no one ran away with the 
money. They were able to demonstrate that they can have a dra
matic impact on some of these efforts. 

Let me conclude my testimony by giving you an example of what 
happens with the tension between traditional service providers and 
indigenous service providers in the competition for funds and also 
in competition for recognition of what they do. 

In Brooklyn, New York, there is a community-based effort called 
Sisterhood of Single Black Mothers, started 18 years ago before 
teen pregnancy was fashionable, by a woman who was a teen 
mother herself, Daphne Busby. She reached out to local young 
ladies who were pregnant and took them in. After that first child, 
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she formed a community, a family of these youngsters and used the 
peer pressure to reach out to younger women to deter them from 
becoming pregnant, began to babysit one another and set up moti
vation programs. 

They were able to reach out to the fathers of these young babies 
and reach out to their families as a means of deterring-getting 
them involved. Yet, they were struggling for many, many years. 
Their influence expanded. On the weekends, since youngsters like 
to have parties and enjoy themselves but often have to pay for 
them in the coin of sex and drug abuse, they had parties that were 
supervised by parents in their community. 

Now, what happened is when professional program providers 
came to help Daphne and sat with her for two weeks, they record
ed everything she did, received a grant of $235,000 from a founda
tion, tried to replicate what she did, only reached 35 girls in one 
year. 

A researcher came in to evaluate the program, found that what
they had done was not justified and the funds were withdrawn. As 
a consequence, when Daphne came in for funding, they said the ap
proach that you are taking doesn't work. As a consequence, she 
was not able to expand her program, but it continues. 

I say that to say that we must begin to examine the nature of 
the institutional approaches we are taking to intervene in low
income communities and begin to look for the strengths that exist 
there. There need to be more field hearings because the folks that 
I'm talking about cannot afford the freight of coming to Washing
ton to testify at hearings like this. 

I commend this committee for going to Detroit and having people 
like Reverend Lee Earl, but he is only one of thousands of commu
nity resources that are out there available to participate in the 
struggle if we can make more constructive use of what they do. 

Thank you. 
[Prepared statement of Robert Woodson, Sr., follows:] 
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PREPARED STATEMENT OF ROBERT L. WOODSON, PRESIDENT, NATIONAL CENTER FOR 
NEIGHBORHOOD ENTERPRISE, WASHINGTON, DC 

Mr. Chairman and members of the Select Committee: 

I am Robert L. Woodscn, president of the National center for 

Neighborhood Enterprise (NCNE), a research and demonstration 

organization that, for the past decade, has advocated self-help 

strategies as a way of addressing problems in low-income 

communities. This is the perspective from Which 1: will be giving 

my testilnollY. NCNE has worked with, and assisted hundreds of 

grassroots organizations throughout this country in their fight 

against drugs and drug related crime. We do not operate or fund 

any specific programs, rather we document and provide technical 

assistance to grassroots organizations who are on the front lines 

in the War on Drugs. We use the iIlformation gath~red from our 

direct involvement with low-income Americans to educate both the 

general public and the public policy community on the merits of 

grassroots community oriented strategies. Recently, NCNE, along 

with the Of:t;:ice of Juvenile Justice, sponsored a national satellite 

teleconference to highlight grassroots organizations who are 

winning the war on drugs. ThQ teleconference was broadcast to 

hundreds of conrmunities across this country and canada, to give 

them hope and information on how to win their war on drugs. 

The 1980 I S was the <1ecade of the much heralded "War on Drugs. n The 

obvious victims of this war are t4e fallen men and women who 

protect cur communities as well as the perpetrators of drug-=elated 



118 

crime. Not so obvious are tha innocent children who bear the 

emotional and physical. scars of families torn apart by drug abuse. 

As we move into the nineties, this war is still being ':fought on all 

sides--including law enforcement, education and treatment for 

addicts. While most of these strategies emphasize the use of 

professional service providers, the one crucial element that has 

been laft out of this overall strategy is the people who live in 

the affected communities. 

We ate all aware of tha merits of educating the public on the 

hazards ot drug use. This approach been primarily effective in 

middle class communities, but the results in low-income communities 

have been mediocre at best. out of frustration we have turned to 

law enforceme.nt to quell the violence. This approach has also had 

mbced results in low-income communities and has done nothing to 

address the phenomenon of drug addicted parents and their children. 

The plight of drug torn families has led to the current cry for 

more treatment centers and social service intervention. However, 

research has indicated that treatment centers have a high rate of 

failure because the patient is returned to the environment where 

the problems began. 

For the past 25 years the Federal government has eXper:il!tented with 

social service intervention strategies to address the problems of 

low-income peopl~. We have expended over one trillion dollars 

during this time and yet we are told that we have roughly the same 

nUDlber of poor people as we did when these p;t:?grams !:legan. We are 
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aJ.so told that more children are dropping out of school, teenagers 

are still having babies, and a record number of children are being 

subj~cted to the per:i.ls of the toster care system.. To state that 

grassroots leaders are skeptical of more traditional government 

intervention would be understating their position at best. 

According to the studYf "Helping NetWorks: Row people cope with 

problems in the metropolitan co:mmunityn researchers Don and Rachel 

Warren of Oakland University in Michigan, found that prof~ssional. 

service providers are the last resort low-income people turn to in 

times of crisis. OVer 80 percent turn to institutions within tlleir 

'-., own communities. Yet, it is prOfessional service I?roviders tha.t 

looked to first by lawmakers when attempting to address problems 

affecting low-income communities. 

Even if there were a sufficient number of progralns and a SUfficient 

amount of money to operate them, there is evidence to suggest that 

few would participate. A casa in point is the Women, Infants and 

Children (me) program. in Washington, D.C. Washington D.C. can 

boast that it has the most colllprehensive and accessible WIC program 

in the country. W!C services are virtually free to anyona Who 

earns less than $20,000 and there is an aggressive outreach progl"alll 

to assure that women know of its services and availability. st.ill, 

Washington, D.C. has the highest infant mortality rata in the 

country (27 per 1,000 in 1989). It is time that we examine the 

instruments of saJ.vation to reveal, if in fact, they are sowing the 

seeds of destruction. 
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~his committee has heard grassroots leaders, such as, the Rev. Lee 

Earl in Detroit and his program Reach, Inc. The Committee could 

have heLd hearings in south central Los; Angeles, home of the 

infamous ncrips and Bloods" gang wars that clam over 400 lives 

every year, and heard from Mr. Leon Watkins. Mr. Watkins, an ex- ~ 

addict himself, was able to quell gang vioLence in his neighborhood 

and organize a one day city wide moratorium on gang violence. He 

operates his program without the benefit of Federal or state money. 

The committee could havQ. held its h~aring in th. Liberty city 

section of Miami, Florida and heard from Ms. Dorothy Perry. Ms. 

Perry takes children into her home, m~y of Whom coma from drug 

torn families in her public housing development, and provides them 

with love, diSCipline, bible study programs, field trips and most 

of all a safe haven. At anyone time, Ms. Perry will have 40 

children in her house and many will spend the night. She has 

accomplished this despite being served with eviction notices from 

the local HOUsing Authority and threats from area drug dealers. 

Her prO<J:r'am receives no public funding. 

NCNE has been able to identify hundreds of organizations who are 

achieving similar results. 

bond them together include: 

The documented characteristics thae 

o A tremendous emphasis on personal responsibility. 

o The leaders of the organization live in' the affected 

community, Which makes them accountable to their clients. 
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o The organization is located in the affected community. 

o A complete knowledge of the cODllIlunity and its residents. 

o The flexibility that allows a program to respond to 

change. 

o Small staffs allow for personal interaction. 

You would be hard pressed to find these features in government 

designed programs. 

The most pressing aspect of the drug epidemic is the plight of 

children born addicted to drugs and children neglected by their 

drug addicted parents. One community res:ponse to this problem has 

been informal adoption or utilizing the "extended family" network. 

Many will seek this type of arrangement because the foster care and 

adoption systems are too bureaucratic and do not serve the 

i1l1lllediate needs of the child. In November of 1989, NCNE convened 

a conference consisting primarily of women who have informally 

adopted children and found that the qrack epidemic has dramatically 

increased the number ,of children in need ot care. Black families, 

particularly those made. up of single women, have risen to the 

challenge by opening their homes to these Drtlg War refugees. 

However, there has also been a price to pay. One care provider ' 

related a Story of anotl;1er woman in her cODllIluni ty who has cared for 

a baby bom addicted to crack. Thill baby was in need of an' 
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operation, but as is often the case, the mother could not be found. 

The woman took the baby to the hospital and the child was given the 

operation. The woman is now saddled with $35,000 in medical bills, 

because she is not recognized as the leqal guardian of the child, 

even though she has cared for the child since birth. Supporting 

these individuals will keep an over-burdened child welfare system 

from experiencing further chaos and would greatly enhance the lives 

of these children as well as the community's capacity to solve this 

problem. 

Other recommendations are as foll.ows: 

o Establish guidelines that would all.ow states to tenUnate 

the parental rights of a mother or fathe.r if I after 

giving birth, the parents make no arrangements for the 

care of the child within a six month period. The chi.ld 

should then be placed for adoption. currently, lDany 

"boarder babies" languish in hospitals for a year or 

more. 

o Give priority to "Boarder babies" in adoption placement 

and placement authority should be given to licensed 

community based adoption centers. 

o InclUde the involvement of the local grassroots 
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leadership' in the formation and implementation of any 

drug treatment programs targeted to addicted mothers. 

o Develop mechanisms that would enable anti-drug money to 

get to grassroots community organizations. currently, 

many groups who are engaging effective activities cannot 

afford to apply for federal money. 

o Extend monetary benefits to families who care for 

childrGn on a continuous basis of not less than 30 

consecutive days. A taskforce should be established to 

design ways to recognizG informal care providers, both 

temporary and long term, so that these families may 

receive services only open to foster care providers. 
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Chairman MILLER. Thank you. Mr. Woodson, in fact, didn't 
Daphne get a federal grant? 

Mr. WOODSON. She eventually got a federal grant, but I'm talking 
about early-I worked with Daphne very early on. For years and 
years, she struggled, working out of her home. Her phone was dis
connected manl times. There were a lot of starts and stops. A few 
of the people I m talking about do, in fact, receive federal grants, 
but very few of them. That's my point. 

Chairman MILLER. Well, I find it's interesting anecdotal informa
tion. I find it interesting that you were saying this eight years ago. 
We've had an administration that keeps saying they wanted to 
look at successes. For eight years, we were supposed to be looking 
at successes. 

This committee has probably 50 percent of its time been looking 
at successes, children that succeed, families that succeed, programs 
that succeed. Yet, I don't see the fact that they've responded. I 
don't understand this. This has been a hue and cry of people who 
didn't like governmental programs, keep saying why don't we look 
at children who didn't have babies and so forth. The fact is, we 
didn't even see any effort to do what you want to do. 

Mr. WOODSON. I agree. 
Chairman MILLER. I'm at a loss that after a decade, you're still 

here beating the war drum for essentially a program of people who 
were sympathetic who never did a damn thing about it. 

Mr. WOODSON. Well, as far as I'm concerned, Mr. Miller, there 
has not been very much sympathetic support for this from either 
Democrats or Republicans. There is still a fascination with this 
notion that only credentialed providers are the only legitimate 
agents of service to poor people. That's shared by Republicans and 
Democrats. 

Chairman MILLER. I guess I see it differently than you because I 
think that the question, certainly for this committee and for many 
of our colleagues, has been the quest for successful providers, what
ever their background. 

The question is, are they having success at mitigation or eradica
tion of the problems that have concerned this committee. So I 
guess I just don't see it in the same light as you do. 

Let me ask Mr. Gates. You're quite correct. Some of these 
amendments are only a couple of words or a couple of sentences, 
but the implications in terms of dollars are rather substantial in 
terms of the eligibility. I don't disagree with you, but essentially 
what you're saying is that women in danger of complications of 
pregnancies, if it's as you describe it, would be eligible for the 
match; right? The states would be eligible to provide services and 
receive a Medicaid match for the provision of those services. 

Mr. GATES. That's correct. Yes, Mr. Chairman. 
Chairman MILLER. So, what we're talking about here is the sus

tained availability of funding? 
Mr. GATES. That's right. 
Chairman MILLER. Neal, let me ask you, you mentioned the pop

ulation at risk. I wonder if you just might expand on that a little 
bit because I think it's something that concerns the committee; you 
can add up sort of all the statistics and the question is, what's the 
real popUlation that you're dealing here with? 
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In some instances, you're talking about people that have multi
ple risks. You're talking about people who repeat through the proc
ess. What is the real universe here that is circulating through and 
needs attention? 

Dr. HALFON. I think we don't have a real good handle on that. 
You know, the estimate of the 370,000 babies born in hospitals 
around the country in the last year is one estimate that has been 
made of the number of children being exposed. I think that we 
really don't know on a popUlation basis which women are receiving 
care, which ones are not, which ones are getting into programs, 
which ones do not. 

We know there are very, very, very few programs available. We 
get statistics from a variety of cities of the number of women being 
turned away, but we don't have a really good sense of what the 
magnitude of the problem is both in the inner city areas and, as 
Senator Wilson suggested, in rural areas like Fresno. 

Quite a bit more effort needs to be applied from the federal side 
in order to further define the problem. I am not just calling for 
more money for more research in some sort of blanket way, but I 
think that we really need to define the problem a lot more clearly. 

Chairman MILLER. Well, I don't know if this is related, but in my 
discussions with some people in Seattle this last week-and they 
deliver most of what would be addicted children for the city in 
their facilities-they claim that they kind of lose half of this popu
lation as they walk out the door. 

They don't know what happens either to that child in terms of 
any kind of health followup and/or the mother in terms of any
they simply lose, of the 400 a year, 200 of them almost immediate
ly. The notion that they'll come back in for their services, they said 
there is just no management to determine whether we're seeing 
new people, the same person down the road. I don't know if that's 
related. 

Dr. HALFON. Yes, we're seeing the same thing throughout Cali
fornia. It varies from county to county, hospital to hospital. If there 
is a good hospital protocol for assessing risk in women; perform the 
drug testing when it's indicated and then having the proper case 
management services available to track women once they leave, to 
link them up with services, you're obviously going to have better 
results. 

Unfortunately, those kinds of basic services are not available or 
covered in many hospitals. Even if they have a social worker at the 
hospital or child protective worker at the hospital it is difficult to 
link the women with services. In most communities the services 
aren't there. . 

This is the reason why many women walk out of the hospital. If 
they stay in the hospital, they're not going to get services. Howev
er, if they leave, there's no where for them to go in the community 
in most cases. I think we could be doing a huge amount to alleviate 
this problem. 

I think Mr. Gates suggestion to augment Medicaid would allow 
for payment of case management within the hospital and would 
allow us to track mothers more easily. 

Chairman MILLER. Essentially, between your testimony and Mr. 
Gates and, I guess, other testimony that we've listened to, essen-
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tially it would seem to me that the financing at this point almost 
dictates that you not provide services in the hospital for this be
cause someone is going to get stuck with the cost. 

So, if you enter into the program, either you won't be able to 
continue those services-so, there's a break in the service here and 
that person or their social worker or someone else has to seek out 
now a program in the community that is funded in such a fashion 
so that they then can receive that individual. 

In Detroit, we saw the connection between the hospital and the 
residential care facility and the ability to move people from one to 
the other on a rather limited basis. We've seen that in other in
stances where you start at the hospital and move people through or 
you start at a prenatal clinic and move people through. They exist 
in the country, but they are very limited. 

It seems to me that the ordinary model is, the person checks 
themselves out of the hospital and eventually we run around and 
look for that person, either because we see the child now eligible 
through child protective services or foster care placements or some
thing like that. Then we gather that person back in. It may be 
months. It may be weeks or whatever. 

We again start trying to figure out how do we get reimbursed for 
the provision of services that this mother andlor child needs. I 
mean, that's kind of what's going on out there. 

Dr. HALFoN. The current system is very fragmented and it's very 
dislocated. There are certain glue services that case management 
could provide in a cost-effective manner. I keep coming back to this 
notion of case management, which is something that Medicaid can 
cover. 

Congress says states may cover this but most states don't cover 
it. Having a case manager paid by Medicaid in a hospital would 
help connect the child and mother up with the EPSDT program 
that could continue to follow both mom and child after pregnancy, 
thus ensuring the acquisition of developmental preventive services. 

It means that these little pieces have to be put together. They're 
not currently defined well in the federal legislation. What Mr. 
Gates was pointing out is that there are major gaps. 

The Title XIX with the EPSDT program could be providing all 
the missing pieces. My own feeling is that the kind of amendments 
that are needed are not amendments that say that states may pro
vide service; it's the amendments that say that states shall provide 
these services the same way that you've said that states shall pro
vide prenatal care to 'Women up to 133 percent of the poverty level 
and for kids up to 6 years of age. 

Chairman MILLER. Ms. Smith, let me ask you a question. Senator 
Wilson and I were talking back and forth about the kind of model 
that you put here in terms of services versus punishment. I don't 
.~uite know how this debate is evolving at the moment, but I guess 
I m kind of struck by the fact that, for whatever reasons, the 
women that have entered prison-which I assume for the most 
part is under a punishment model because you indicate a number 
of them are there now also because of people looking at their addic
tion-even where we now have a person in custody in a residential 
treatment, if you will, identified as a substance user, abuser, possi
bly pregnant, we're still not providing services. 
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Ms. SMITH. You're absolutely right. There are no services that 
are provided. In fact, just because at this point prisons are-what 
we're doing is we're locking up more and more people. What's hap
pening is prisons are not dealing with rehabilitation either in the 
sense of deterring future criminal behavior or dealing with prison
er's needs. 

They are dealing with warehousing folks. Just the notion that 
they will be able to provide the kind of comprehensive services that 
are needed to deal with the problems of pregnant alcohol and drug 
dependent women and their children is not--

Chairman MILLER. I'll have to get this information for the 
record, but my understanding from my colleagues on the Judiciary 
Committee is that the Department of Justice has just gone through 
a rather lengthy evaluation of a very successful program in terms 
of drug treatment in prison settings that has indicated that these 
people who have gone through the process in that setting, in fact 
may be some of the more successful people after their release that 
we have seen in a long, long time, but even that now apparently is 
being curtailed. 

Apparently there is some experience to suggest that intensive 
work with these people while in prison is offering some success in 
terms of their avoidance of drug use afterwards and, in fact, even 
their avoidance of any illegal behavior after release. 

Are you aware of that or do you know? 
Ms. SMITH. I'm aware of it and I think that that's true, but I also 

think that comprehensive, good drug treatment can work in a 
number of settings. 

Chairman MILLER. I understand that. 
Ms. SMITH. Yes, I am aware of that. I think that you're right 

that those programs are being curtailed. In fact, the only one that I 
know of-not the only one but one that I know of that is very suc
cessful is in the women's prison in Framingham. 

It's a very good program but, as we've all talked about, it's a pro
gram that's comprehensive. It has a lot of other things besides drug 
treatment, but there isn't really that kind of emphasis being placed 
on programs. 

Chairman MILLER. Thank you. Mr. Walsh? 
Mr. WALSH. Thank you, Mr. Chairman. I'd like to just ask Mr. 

Woodson a couple questions. You made some statements about sta
tistics and the changes in society that have occurred since the 
1960s and the amount of money that has been spent to deal with 
that and the fact that we have more impoverished people in the 
country today than we did then. Things seem to be getting worse 
and not better. 

I'd like to ask you a number of questions, but why? Why is that? 
Mr. WOODSON. Well, no one can say with certainty, but there are 

a number of reasons I think. For one, with the dawn of the 60s, 
there was an undermining of the indigenous institutions that 
helped define the values of people in those communities. 

So I know, as someone who lived through that period active in 
the Civil Rights Movement, that when poverty programs came 
along and they came to New York City, for instance, it was Ken
neth Clark, certainly no conservative, who called them welfare co
lonialism because people who were not indigenous to their commu-
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nities in New York wag defining what was important to Harlem, 
designing solutions that were going to be applied to Harlem. 

It was only because of Kenneth Clark's challenge to that that the 
IRU Act and programs in New York that funded in that communi
ty. What they also did was during the first six months or so of the 
poverty era, the people involved were truly indigenous to the com
munity. 

When the OEO began to impose regulations like, to the commu
nity outreach workers, you had to have a bachelor's degree. Imme
diately, it changed the nature of the program so that offices were 
set up and run by people nonindigenous to the community. So 
people began to abandon their churches. Then we kept looking 
through professional-there was an undermining of the people, the 
institutions within those communities as well. 

I think that there was a great emphasis on pathology that if a 
person was-in order to be eligible for a program, you had to exhib
it some pathology. If you were pregnant, there was a program. If 
you were delinquent, there was a program. If you were an alcohol
ic, there was a program, on and on and on. 

If you were like the two 14-year-old girls that we talk~:d with six 
months ago here in the District, they are both 14 years old. Both 
parents are addicted. The mother is addicted to drugs. They called 
the coke hotline and asked for help for their mother and them
selves. When X asked about what they are going through, one an 
expected pregnancy, what not-these girls are A students in their 
junior high school. 

So, the question is, what is available for them so that they don't 
fall into that? So I think the whole complex of what we have done 
certainly has undermined the integrity of the communities. 

Mr. WALSH. We hear the argument from time to time that gov
ernment really has a mindset. We need to control the programs. 
We, the legislators, need to be the persons that dole out the money 
to make the people distributing t.hose services at the local level 
happy. 

The service providers are happy. The service receivers are not. 
Would you agree with that statement? 

Mr. WOODSON. When people advocate self-help the way I do and 
with my experience, there is always this attempt to paint you as 
being bipolar. If you're for self-help, then you're against govern
ment. My position is that there are certain-when people are in 
distress, government has a responsibility and a role to play. 

The question is, how does government execute that respcmsibil
ity? I'm saying that perhaps what we ought to do is use agents that 
are indigenous to that community. Yes, the kind of requirements 
that are imposed that a company grants often makes the innova
tion that is employed by the local grassroots groups illegitimate. 

In other words, if a program is designed with five goals in mind 
and it receives funds to accomplish these five things, but six 
months into the implementation they find that there are three 
other opportunities that they did not anticipate and they begin to 
pursue those, they are going to be evaluated based upon what they 
said they were going to do initially. 

I've seen, often, groups that receive funds that are undermined. 
So that's what happens. The providers of service asks not which 
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problems are solvable but which problems are fundable. They are 
not responsive or responsible to the people they serve. They are 
going to get funded whether or not they have demonstrated that 
they have any effect on solving the problem or not. 

Mr. WALSH. It's interesting the statement that you made, if I 
could paraphrase it, lithe more of a problem we have the more 
money we have to deal with that problem." As long as the problem 
grows, there will be money for the problem. If the problem shrinks, 
perhaps the converse is true. 

I came from local government before I came here. I think every
one in government has a fear of failure, a fear that if we try to 
change the system, that whosever idea that is, they a.re going to get 
it back in their face when that fails because as soon as you try to 
change things, everyone is looking over your shoulder and they are 
just waiting for that idea to faiL 

I've seen that. I've seen that here and I've seen it at the local 
leveL That's just a comment, un editorial comment of mine because 
I've been there at the local level and here now. I don't see any dif
ferent attitude at either leveL 

One of the things that we used to go through in Syracuse in our 
community development block program was the city administra
tion would have a plan and then they would bring it out to the 
neighborhoods to run it by the neighborhoods. The people who 
were dependent upon that program would come out and advocate 
for it. 

The people who were involved in quasi-governmental housing or
ganizations and social services agencies, a lot of that was good. 
When you had a group who did not fit within the quasistructure of 
government or quasigovernment, they were kind of outcasts. Their 
role was to criticize the process. 

When they brought forward ideas that didn't fit, they were kind 
of shuddered aside. It was very difficult for them to get any fund
ing because they seemed to attack the structure as opposed to 
the-want to get involved with it and not be coopted by the proc
ess. 

Those orgs.nizations were more involved with housing than with 
social problems such as health and drug dependency and so on. Is 
there any room, do you think, or any idea that you would have 
within present structure to bring people into the process who feel 
strongly about your sort of approach but can't get in now. 

Is there any way to advocate for this other than before a hearing 
that really has no legislative responsibility? 

Mr. WOODSON. Well, we're witnessing that right now. Again, I 
refer to the kind of work being done by Secretary Kemp at Hous
ing and Urban Development. We started five years ago with five 
public housing developments where the residents had taken over 
and dramatically kicked the drug pushers out and dramatically 
changed those developments around. 

We provided training to groups from around the nation. Through 
our teleconference we were able to reach other public housing de
velopments throughout the nation. Now I have over 100 in train
ing. Sixty-four of them are now resident managed and, with some 
dramatic results, a "60 Minutes" piece on Sunday demonstrated 
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what can happen when you put the people in control who have a 
vested interest in solving the problem. 

One of the ways to really distill this argument into a very simple 
debate, a very simple test is if the goal is to help 100 mothers who 
are at risk remain drug free and have healthy babies, then I would 
love an opportunity over a three-year period to select 100 of these 
mothers, allow our grassroots people with th~ir own unique solu
tions address their needs and then let the traditional service indus
try select 100 women and do the same. 

At the end of three years, let us measure the objective results. 
Were the intended interventions successful or not, not how many 
people were served, whether they got a WIC or WAC or what have 
you, all these other acronyms, but whether or not there was a de
cline in the number of children born drug addicted. 

I contend that the only reason that grassroots groups continue to 
be effective is because they have to stand a measure of the market
place in which they live in order for them to continue to enjoy sup
port. I really think, Congressman, that that's the kind of-with the 
crisis that we face, we cannot turn our backs on a promising ap
proach just because it is unpopular or unknown or because the 
people there are unfamiliar to us. 

Mrs. BOGGS. Thank you very much, Mr. Chairman, and thank all 
of you. First, I would like to complement Ms. Smith. I've always 
been in great admiration of the National Women's Law Center and 
even more because of your work in a sadly neglected area. I thank 
all of you for your interest and for your participation. 

I was especially grateful to be able to have the very specific sug
gestions for legislative corrections and approaches that you were 
able to give us. Mr. Gates, I really do thank you very much for 
that. 

Mr. Woodson, I, too, have worked in the vineyards of neighbor
hood operations. During the 60s, to which you refer, I was on the 
board of Family and Child Services here in Washington where we 
had 44 agencies under our umbrella. I also was the volunteer chair
man who helped to start the Head Start program. 

I find your testimony very compelling. I think that whenever you 
get into governmental bureaucracy, you're going to find the setting 
of standards and the narrowing of focus, put onto the various pro
grams. As you mentioned, in the beginning of the war on poverty 
programs, we really did reach out to the neighborhood areas. 

As a matter of fact, many of the programs that we had were 
trying to absorb the great influx of people from the south into 
Washington, it was difficult. 

It was a tremendous problem to come into an area where there 
are no jobs for the unskilled. All of the neighborhood groups 
worked very hard. 

We had a congressional wives' circle for Friendship House, which 
is a house right in the shadow of the Capitol. One year we turned 
our attention to raising enough money to do a neighborhood survey 
because we felt that the house was not really serving the neighbor
hood as it existed at that time. 

That survey was taken on by the antipoverty program later to be 
a neighborhood survey program. I'm sorry it didn't work as well as 
you and I anticipated it would. I think the Head Start program has 
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succeeded'because it has remained a family-oriented, neighborhood
oriented program with tremendous involvement from the parents 
and neighborhood people. 

I'm just very hopeful that we can recognize, as you have suggest
ed, that we go back to making certain that old time neighborhood 
groups and now new interested young people can be employed in 
this most poignant sort of situation of mothers and pregnant 
women and their children addicted to alcohol and other drugs. 

I really commend you for your work and your suggestions. I do 
hope that we will be able to follow some of them. 

Mr. WOODSON. Thank you. 
Mrs. BOGGs. Thank you. Thank you, Mr. Chairman. 
Mr. HASTERT. Thank you, Mr. Chairman. Mr. Gates, despite the 

hoops that you described to get Medicaid to pay for drug treatment 
programs, isn't really the bottom line that Medicaid can and, in 
most cases, does pay for drug treatment? 

Mr. GATES. No. I'm afraid, Congressman, I would have to dis
agree. It does not. It pays for hospital detox. It pays for methadone 
maintenance clinics. To some extent, it will pay for some outpa
tient treatment. It's virtually unavailable for residential rehab 
services. 

Mr. HASTERT. That line item that, I think, it pays for is about 
$120 million. Have you ever estimated the cost for what it would 
cost if it were residential? 

Mr. GATES. I'm sorry? 
Mr. HASTERT. The line item that we spend in Medicaid for drug 

treatment of various types is about $120 million. You wouldn't 
have any estimate of what it would cost if you went to residential 
as well? 

Mr. GATES. If it were for residential as well? No, I did a real 
rough estimate what it would cost to cover pregnant women for the 
full range. 

Mr. HASTERT. Which was? 
Mr. GATES. Which was $96 million, based on a CBO estimate for 

Senator Moynihan. 
Mr. HASTERT. How many states have refused to use Medicaid 

funds for alcohol and drug treatment; do you know? 
Mr. GATES. Have refused? 
Mr. HASTERT. Refused? 
Mr. GATES. Well, it's not so much the states refus'ng; it's more 

the federal government not giving the states the federal match. I 
only know of two states so far to my knowledge that do provide the 
full continuum, Illinois and Pennsylvania. I've heard that Wash
ington is starting some pilot programs. 

However, there is a group of organizations, many of whom are 
represented here today, who have done a survey of 10 states and 
we're going to be reviewing that probably tomorrow. We could get 
back to the committee with our results of that. 

Mr. HASTERT. That would be helpful. Mr. Woodson, I share your 
frustration on dealing with bureaucracy. We have had a dialogue 
over the last 10 years to 20 years. It seems that sometimes the bu
reaucracy is entrenched no matter what political party is in power 
and that bureaucracy is sometimes all powerful. It's awfully hard 
to curtail its power. 
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My experience in the Illinois General Assembly was that when 
we put the Child Abuse Prevention Act together to provide funds 
for new programs, all of a sudden, the bureaucracy channeled 
those funds in other directions. So I share your frustration. 

It seems that the REACH program that we heard about in De
troit is one of the successes that you describe. What's the key in 
your view to linking federal funds to the community level? What 
do you have to do to get under, around or through that bureaucra
cy to make the things work at home? 

Mr. WOODSON. I think that this is a frustration, I know-let me 
just say before answering the question-that's shared by Congress
man Riegle too who said with the new drug monies coming down, 
the hustlers are coming out of the woodwork without demonstrat
ing any ability and that in the meeting with him, he's interested. 

I think that looking at the model that we employed in working 
with the Office of Juvenile Justice and Delinquency Prevention 
certainly is one where our support is given to an organization with 
the understanding that the bulk of those funds would be passed 
through to local organizations and a process in place that would set 
up standards that would only allow those organizations to compete 
with one another and not the larger traditional agency. 

For instance, the guidelines that we set that the leadership had 
to share the same zip code with those experiencing the problems 
certainly eliminated a lot of folks who would otherwise just come 
in for the money. The second provision was that the program had 
to have some life before funding. 

In other words, most of them that are effective started as volun
tary programs and that even if funds are withdrawn, the program 
will continue because it comes up out of a commitment to the 
people living there. 

Also the fact that they are not really talking about ways through 
needing a lot of funds. Sometimes it's just a little to enable them to 
print a brochure or to establish a van service or something. So I 
think it's using some surrogate organizations and setting up the 
criteria that will allow them to do it. 

I looked at the criteria that the Office of Substance Abuse, HUn, 
as deeply as Jack Kemp's commitment is for drug abuse, none of 
the funds that HUD has for antidrug efforts could get to any of the 
groups in public housing that have demonstrated that they can 
kick the drug dealers out and also convince women and young men 
that they should be more responsible. None of those funds, not a 
dime, could get to them. 

I suggest that maybe going through some surrogate organization 
and have them evaluated like we did ours-I suggest you look at 
the Office of Juvenile Justice model as one example. 

Mr. HASTERT. Thank you. Thank you, Mr. Chairman. 
Mr. DURBIN. Thank you, Mr. Chairman. During our recent on

site visit by this Select Committee in Detroit, we had an opportuni
ty to take a very close look at the Eleonore Hutzel program and I 
think came away very impressed with the efforts that w~re made. 

During the course of the day and the testimony that we received, 
some of the problems outlined by Mr. Gates in his testimony were 
described to the Select Committee. I'd like to follow up my col
league, Mr. Hastert's, questions by addressing Mr. Gates again. 
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I understand that you have proposed a few amendments to the 
Medicaid law that would permit Medicaid reimbursement for most 
of the substance abuse treatment centers for pregnant women. I 
am, of course, interested in pursuing that topic and legislation. 

What effect do you think these legislative changes would have on 
the delivery of drug treatment to pregnant women? 

Mr. GATES. The first effect would be to create that sustainable 
funding base so that programs will know from year to year that 
there will be a certain amount of money that they can count on. 
That enables them to hire top-quality people because people are 
not attracted to jobs where they don't know where their next pay
check is coming from. 

So, having that really sustainable base is very important when 
you rely on other funding sources such as, for example, the 
ADAMHA block grant. As important as that is, and it is very im
portant, that's subject to yearly appropriation. The amounts can go 
up and down. It lead a great deal of uncertainty. So, having that 
kind of certainty is very important. 

Mr. DURBIN. In support of what you said, I believe there was tes
timony before this Select Committee at the Detroit hearing that 
only one-third of those who should be in treatment were in fact re
ceiving treatment in the State of Michigan from all sources; feder
al, state and local sources. 

It suggests that some of the resources that we need can only be 
anticipated or provided if there is a sustainable funding source, 
which leads to my next question. It's been our experience in the 
Budget Committee and through other committees of Congress that 
merely providing an incentive to states for a dollar-for-dollar 
match for the extension of benefits to pregnant mothers, for exam
ple, will lead some of the more progressive and forward-looking 
states to do the right thing, in the words of Mr. Lee, which are con
stantly quoted on Capitol Hill. 

Many other states will ignore this, which has led us, in many in
stances, Mr. Waxman and others, Mr. Miller, to suggest that 
merely making these programs optional for the states doesn't go 
far enough. We need to push it further. I'd like to ask you your 
own opinion as to whether or not we should make this sort of Med
icaid reimbursement for substance abuse treatment for pregnant 
women mandatory when it comes to state participation? 

Mr. GATES. In my opinion, yes, it should be mandatory. The CBO 
cost estimate that was done for Senator Moynihan's amendment 
came up with a figure. They estimated that only about 50 percent 
of the-I shouldn't say 50 percent of the states because they didn't 
do it state by state. 

But in terms of the number of Medicaid-eligible people who 
would be covered by a state option, only about 50 percent of the 
people, Medicaid-eligible people, would be covered if substance 
abuse treatment was made an option. Obviously, that leaves half of 
the people we're trying to reach out in the cold again. 

It's just too critical of an issue to leave it at the state's discretion, 
unfortunately. 

Mr. DURBIN. Thank you. I might conclude by noting for the 
record that we have greatly increased the federal commitment to 
the so-called Drug War or Drug Crisis in America. Under the presi-
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dent's proposed budget, the amount we are to spend in the next 
fiscal year, subject to the summit agreement, may exceed $9 bil
lion. 

The largest elements for increase within the president's drug 
war are for intelligence gathering overseas and international oper
ations. The amount of increases for treatment and education are in 
single digits in comparison to these other programs. 

It strikes me that if we are to have a coordinated program going 
after all of the various problems, which we've identified time and 
again, that we have to extend not only the legislative opportunity 
but, in many cases, the resources and perhaps even a mandate to 
make that happen. 

I would like to thank you for also saying in the course of your 
testimony-Mrs. Boggs was kind enough to note here that there is 
a need to redefine the mental treatment exclusion in the Medicaid 
coverage, which I think is central to this discussion. We'll be work
ing with you in the weeks to come. I thank all the members of the 
panel for their help. 

Mr. SMITH of Texas. Thank you, Mr. Chairman. Mr. Woodson, I'd 
like to go back to your testimony for a minute. Toward the end, 
you make a number of recommendations, one of which is to give 
priority to border babies and adoption placement. Placement au
thority should be given to licensed community-based adoption cen
ters. 

I just thought you'd be interested in knowing that a bill that is 
being introduced today by a ranking minority member of this 
Select Committee, Tom Bliley, will go a long way towards accom
plishing your recommendation. The bill is the Abandoned Babies 
Adoption Act which would require that states amend their laws 
and policies to expedite the procedures to find and place abandoned 
infants in permanent adoptive homes. 

That particular piece of legislation is being cosponsored by my 
colleagues to my left and my right, Dennis Hastert on my left and 
Peter Smith on my right, as well as by me. So I think that is a way 
we can achieve some of the progress we'd all like to see. 

My first question really goes back to a statement you made a 
while ago when you asked the rhetorical question, how does gov
ernment execute that policy, referring to the policy you recom
mended. Then you mentioned specific programs that seem to con
tinue in perpetuity simply because they continued to be funded for 
no apparent reason even if they weren't serving their purpose. 

Are there any programs that you could point to that you feel 
that have been taken advantage of or that should not continue? 

Mr. WOODSON. Yes. I could spend the whole day discussing that. I 
think on the affirmative side, certainly Head Start has been a very 
effective program. We've been very good in terms of reducing pov
erty among the elderly and improving service to the elderly. We've 
been very good in that population. 

One of the programs that I think takes a serious reexamination 
to something has to do with the whole foster care adoption issue. 
There is an assumption afoot that the reason that we have so many 
of these boarder babies and the reason that we have so many kinds 
backlogged in the foster care system, particularly black youngsters, 
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is because of the dearth of blacks willing to adopt them. That is 
patently untrue. 

We have black parents backlogged on waiting lists throughout 
this country. It is because of the kind of confused red tape and dis
incentives that agencies have for releasing these children that we 
have the presence of the problem. A survey done by Dr. Robert B. 
Hill, I think very important, of the informal adoption-in other 
words, how many people care for nonrelatives in our society? 

There are about 3 million; 1.1 million are blacks caring for non
relatives. In other words, blacks are 12 percent of the population, 
yet they care for almost one-third of the kids. The profile of these 
people, they are single parent households in many cases. They 
don't have the benefit of having any additional financial support. 

Child abuse among the informal network is less than with their 
regular parents. So the black community has demonstrated a ca
pacity to do it. Homes of Black Children in Detroit has demonstrat
ed when you remove the barriers, remove the red tape, that black 
parents will adopt in record numbers. That program is replicated 
here in Washington, D.C. In five years, it began to place more 
black children in permanent homes than the other 13 adoption 
agencies in the District. Yet, even though the demand increased for 
their services, funding for that particular effort did not increase. In 
fact, the staffs responsibility was cut. 

Also, a lot of the money in the system does not go directly to the 
providers in their home. You will find that many states, we pay 
more to board a dog or household pets than we pay foster parents 
to care for children. The bulk of the money goes to the agencies 
providing the service. As long as those kind of disincentives exist, 
we're going to have the problem. 

Again, most of the people who come before the Congress for hear
ings like this are not the foster care providers. They are the agen
cies who are saying our problem is we need better service. We need 
better trained social workers, better coordination of services, better 
training, all these other things. I'm telling you as a trained social 
worker, that ain't the problem. 

Mr. SMITH of Texas. Mr. Woodson, you mentioned the cost of bu
reaucracy a minute ago. I was going to give you another statistic to 
add to your list. That is, I recently read that if the welfare pay
ments or transfer payments that were appropriated by Congress 
were made directly to the needy families that deserve them, each 
needy family of four would receive $24,000 per year. 

As it stands, they get $8,000 per year because of the bureaucracy 
involved. That goes back to a point you made a while ago. Let me 
thank you for being such an able spokesman on so many issues. I 
very much appreciate your testimony. 

Chairman MILLER. I just want to state, I would not want to leave 
the impression that the answers to the problems being raised in 
this hearing is them against us, because I think it wonld be very 
unfortunate if members of this panel left believing that somehow 
the problem is professionals who work in the field. That would be 
very, very unjust to those individuals. 

This committee has been dedicated to the notion that almost all 
of the problems that we confront require a mosaic of providers 
across this country. We listened to a woman who works in the hos-
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pital in South Bronx delivering AIDS babies. She is a professional. 
She is a medical doctor, researcher and an OB-GYN delivering 
children. 

Her professionals have adopted so many AIDS-related babies 
that they are now trying to buy a house so that they can have 
child care because the nursing staff is so burdened by the children 
they have adopted. So the notion that professionals are really only 
doing this for money or to maintain caseloads is an outrageous in
dictment. 

It's interesting, when I travel through my community, I don't 
know whether they have the same zip code but they live in the 
same community. Whether it's the YMCA or the Girls' Club or the 
Boys' Club or the neighborhood house or the South Side Center
you know what?-they're busting their butts and they are doing it 
with federal money, state money, city money, foundation money 
and corporate money and they still can't provide services to every
body who is knocking on the door. 

So the notion that somehow if you could just let people in the 
community do it, in a lot of these communities, those people work 
trying to keep their own families together. I just don't understand 
that kind of attack. I don't understand it. It's like attacking the 
Clean Air Act because the air is not clean. 

Measure our progress against Hungary or Poland or Czechoslova
kia or the Soviet Union, right, the air isn't clean but it's a hell of a 
lot better than it might have been. There's a lot of other things we 
can do. 

We have witnessed time and again indigenous local programs 
run by churches, neighborhood organizations, individuals and they 
should not be excluded. But to suggest that if that was the only 
model that was portrayed, that somehow the problem would be 
eradicated, I think it's an unfair indictment of organizations I es
sentially think are basically the same, that are working almost 
against unbelievable caseloads and odd hours that I just don't un
derstand that discussion. I'm at a loss to determine that. 

Mr. HASTERT. Mr. Chairman, I can see your frustration, but I've 
also seen the frustration of worthwhile groups. All of a sudden, 
"the professional organizations of bureaucracy," or those people 
who view new legislation as a way to raise revenues, design an in
stitution and program, and absorb all the funds. 

They sometimes act as a tremendous sponge. When you get down 
to the agencies that Mr. Woodson's talking about, there ain't no 
money left. 

Chairman MILLER. I understand that, but the suggestion is also 
strongly made that the people who are working on that problem 
really aren't doing their job and that they are only doing it to 
maintain caseloads, which I think is incredibly unfair to people 
who are putting in the time and the effort and achieving the suc
cesses that many, many of those people, in fact, are achieving. 
That's all. 

Mrs. BOGGS. Mr. Chairman, certainly I did not want to suggest 
that I don't have tremendous admiration for the professionals. So 
many of them work themselves, literally, to death. They take on 
extra hours. They take on extra responsibilities. They are absolute
ly remarkable, but they are oftentimes excluded from being able to 
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be helpful to the neighborhood people because of the rules and reg
ulations that they must follow. 

I think that what this committee has done, and certainly under 
your guidance, is to have all sorts of organizations come from the 
smallest group of young people against violence up in New York to 
the large organizations and national and international associations 
to come before us to tell us their suggestions, their needs, their suc
cess stories and their frustrations. 

I think that we, therefore, have a holistic view of what the prob
lems are spread across the board of all of the people who are trying 
to provide some help and who are trying to solve the problems in 
the best possible way and to tell us what help they think they need 
from this committee and from the Congress of the United States. 

Mr. SMITH of Vermont. Would the gentlelady yield for a second? 
Mrs. BOGGS. Certainly. 
Mr. SMITH of Vermont. I think you're hitting the nail on the 

head. I did not hear anything in the time I've been here to suggest 
that there was a bashing of professionals, but rather that inadvert
ently we have created, through federal regulatory structure and 
just decreasing over the years, programs and delivery systems 
which are not always friendly, user friendly to community-based 
organizations. 

There is no malice to the people who are in those systems deliv
ering those services. At some point where we are in a world where 
business and, in fact, the nonprofit sector is reinventing itself at a 
rate that is astonishing in terms of ways to be appropriate in the 
21st century, we have to understand, as we hear the cries for help 
from our communities, that one of the things that government 
hasn't been good at is allowing itself to reinvent its own way of 
doing business at the point where the rubber hits the road. 

While I would certainly agree with what you said if I thought 
that that was the case, I hope we don't miss a much, much more, 
for my money anyway, more important point which is that we need 
to figure out how to let our programs at the most local level be re
sponsive and be renewing and be reinventing. 

That would never be an argument for less money on my part. 
Obviously, it takes resources to do these things. Somehow we have 
to give those professionals as well as the community-based organi
zations which are out beyoTlu the reach of professionals the capac
ity and the flexibility and the tools to bind up with each other and 
go down the road together. 

Regrettably, we don't achieve that. Regardless of what we wish, 
it doesn't happen in an awful lot of cases. I felt that that was what 
I was hearing. 

Chairman MILLER. There's two arguments here. One is that some 
people aren't participating in the solution because of bureaucratic 
restrictions or what have you or program design, however you 
want to do that. That's fine. The other one is the suggestion that a 
lot of the professional people are only doing this for caseload 
money, management. 

Mr. WOODSON. No, no. May I comment? 
Chairman MILLER. Well, we can read back the record. So the fact 

is, there are two arguments. I think that that's a slight of people 
who are working very, very hard. I don't think this is a contest be-
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tween-because most of these programs, in fact, are an integration 
of community people and professionals. 

I'm not interested-it's not a question of whether you lived in 
the zip code. The question is, can you provide necessary services? 
Even if you lived in the zip code, you might want a trained person 
looking at these problems. As was told us in law school, the last 
thing poor people needed was a poor attorney. So study hard; then 
you can help. 

So there's a mix. If you look at most of these programs, in fact, 
there is a mix of people. 

Mr. WOODSON. Mr. Miller, if I may. My comments were more to 
what Mrs. Boggs was saying. It was not to bash anybody. I'm not a 
person who-in all my years-the ghetto isn't the problem. It's the 
solution. It is not a bipolar issue here. The issue is effective strate
gies to intervene. 

Most of the information that I have received have come from 
fellow professionals who come to me privately or write letters to 
the office in saying that they are all-most of them go into it be
cause they want to serve people. They are limited by institutional 
practices that causes good people to do bad things. 

So, what I'm really talking about are institutional arrangements 
so that an administrator, even if they wanted to reduce the case
loads of a foster care agency-if you have 1,000 youngsters in foster 
care and you receive reimbursement from the government. 

Wit4 that reimbursement, you pay all of your salaries and pay 
your rent and what have you, the question that this administrator 
posed to me, what incentives do we have to reduce our caseload 
and place 500 children in adoption? Maybe what we need to do 
then is pay agencies monies for getting children out of foster care 
into adoption. 

In other words, what I'm making a plea for are changing the 
rules of the game so that the people in those agencies can do what 
they want to do for kids. So, it s not a matter of bashing profession
als. It's a matter of looking for more balance, looking for more 
choice. 

But overall, we all should be driven by outcomes. I very seldom 
hear discussions of outcomes. Over what period of time have vari
ous agencies been funded and what has been your record of suc
cess? So, that's where I think the argument, Mr. Miller, has to be. I 
agree with you. I would not bash professionals. I am one myself. 
That would be hypocritical. But I've got to be honest with myself 
and say that a lot of what we do in the name of helping people in a 
lot of the institutional practices injure with the helping hand. I 
think it would be a disservice to the poor for us to be defensive 
about that when we've got to be honest to confront this crisis. 

Chairman MILLER. There's no argument on that point. That's the 
purpose of this committee. I guess I'll stand by my characterization 
and others can differ with it. Thank you very much for your help. 

The next panel will be made up of Kary Moss, Staff Attorney, 
Women's Rights Project, American Civil Liberties Union; James 
Ryan, DuPage County State's Attorney from Wheaton, Illinois; Jo 
Ann Kauffman, President of the National Association for Native 
American Children of Alcoholics; and Dr. Albert Pruitt, Chairman 
of the Department of Pediatrics Medical College of Georgia. 
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Ms. Moss, we'll begin with you. Your statements will be placed in 
the record in their entirety. You proceed in the manner in which 
you're most comfortable. 

STATEMENT OF JURY MOSS, J.D., STAFF A'I'TORNEY, WOMEN'S 
RIGHTS PROJECT, AMERICAN CIVIL LIBERTIES UNION, NEW 
YORK,NY . 

Ms. Moss. Thank you, Mr. Chairman. I would like to thank you 
and the committee for inviting me to corne and speak today on 
behalf of the American Civil Liberties Union. As you know the 
American Civil Liberties Union is a national organization com
posed of 275,000 members dedicated to protecting the Bill of Rights. 

Specifically, I am an attorney with the Women's Rights Project. 
Our focus is on issues affecting low-income women and poor women 
of color. I'm here today to talk to you about two different issues. 
The first is the discriminatory exlusion of pregnant women by drug 
and alcohol treatment programs. The second is to talk to you a 
little bit about the results of a state survey that we recently under
took, examining what the states are doing on the issue of alcohol 
and drug-dependent women and their children. 

As a background matter, I would just like to say that there are 
two trends that are going on right now that are of real concern to 
us. The first is the institution of criminal prosecutions against alco
hol and drug-dependent women for the crime of being alcohol and 
drug dependent while they are pregnant. To date there have been 
about 50 of these prosecutions. It is our position and belief that 
these prosecutions violate women's rights to privacy and bodily in
tegrity and often the due process of the laws. 

We are also concerned by a second trend, which is the institution 
of child neglect and abuse proceedings against these women, insti
tuted only because they were not able to obtain alcohol and drug 
treatment while they were pregnant. The only evidence provided 
against these women is a positive drug test taken at the time of 
birth. 

In many cases the social service agencies fail to undertake a real 
review of the parenting abilities of the parent or of the foster care 
system and the ability of the foster care system to adequately meet 
the best interests of the child. 

We are concerned that these women and their children obtain 
the best health care possible; that we have healthy mothers and 
that we have healthy babies. We believe that criminal prosecutions 
and the child neglect proceedings that are undertaken without a 
real review of the parenting abilities of the mother or the father 
will drive women away from health care and penalize them for de
ciding to continue their pregnancies. 

One of the issues that is of real concern to us is the lack of treat
ment available to pregnant women. In the context of the criminal 
prosecutions and neglect proceedings, we have an environment in 
which many women cannot obtain treatment. This situation has 
been very well documented by this committee and discussed this 
morning, 

Yet what has not been discussed is the practice of many alcohol 
and drug treatment programs to intentionally exclude pregnant 
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women. They refuse to provide treatment for generally two rea
sons. The first is because they view pregnant women as too compli
cated, as. requiring too many special services. These programs lack 
the resources or the desire to develop programs that can specifical
ly meet needs of pregnant women so they refuse to provide them 
with treatment. 

The other reason that many programs exclude pregnant women 
is that they fear that the treatment process may harm the fetus, 
prompting lawsuits by alcohol and drug-dependent women or by 
their children. 

As a result, in New York we recently instituted the first lawsuit 
in the country challenging the discriminatory treatment of this 
population, relying New York State Human Rights Public Accom
modations Law § 296, which prohibits discrimination on the basis 
of pregnancy. We are representing three women, two crack addicts 
and one alcoholic. The two women who are crack addicts were not 
able to get treatment while they were pregnant and delivered 
babies that had positive toxicologies at birth. The woman who was 
an alcoholic is still pregnant and has been unable to obtain any 
detox service during her pregnancy. This failure has meant that 
she has been unable to gain admission into any of the available 
drug-free programs and, therefore, has not obtained any treatment 
at all. 

Unfortunately, the New York Public Accommodations Law that 
we are using to challenge discrimination against pregnant women 
is available only in New York. Thirty-five other states have public 
accommodations laws, but not all these apply to pregnancy. It there
fore becomes very difficult for alcohol and drug-dependent women 
to challenge their exclusion from treatment programs. 

The written testimony that I have submitted discusses these laws 
in great detail. The testimony also discusses the effectiveness of 
state equal rights amendments and state equal protection clauses, 
each of which provide a vehicle to challenge discriminatory prac
tices. However, each of these laws have serious limitations, particu
larly insofar as they require state action, which means that private 
facilities may be completely immune from the laws or they don't 
apply to pregnancy. Therefore, we recommend that Congress enact 
a federal bill which would explicitly prohibit discrimination against 
pregnant women in alcohol and drug treatment programs. 

The other thing that is happening is that states are not enacting 
laws that would prohibit discrimination against pregnant women, 
which is another reason we need a federal law. Instead, states are 
imposing very punitive measures on this population. They are, for 
example, instituting mandatory reporting requirements so that if a 
woman goes into a hosoital, and delivers a baby with a positive 
toxicology, the results may be turned over to the law enforcement 
officials, thus triggering criminal prosecution. 

To date, Minnesota and Missouri have passed the most punitive 
laws. At least seven states have enacted laws that would make a 
positive toyjcology prima facie evidence of neglect without requir
ing social service agencies to undertake a more searching review of 
parental fitness. 

Both of these developments-the reportiIl@ requirements and the 
negative laws-may violate the women's constitutionel rights. We 
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also believe that they penalize, primarily, poor women and women 
of color who use public hospitals, who tend to report women more 
than private hospitals. 

A recent study, undertaken by the National Association for Per
inatal Addiction of Pinellas County, Florida, for example, found 
that although the incidence of drug use among white women and 
black women was the same, black women were 10 times more 
likely to be reported to social services than were white women. For 
these reasons, we oppose these laws. 

In Ohio, Georgia, Rhode Island and Iowa, laws have been pro
posed that would make drug use during pregnancy a felony. The 
law proposed in Ohio would actually mandate forced sterilization of 
pregnant women. None of these proposals have succeeded, but they 
are all, I think, indicative of a trend to view this problem not as a 
health issue but as one deserving of punitive measures. 

In closing, I recommend that this committee propose a bill that 
would prohibit discrimination against pregnant women in alcohol 
and drug treatment programs; prohibit the mandatory reporting of 
positive drug tests; require State social service agencies to examine 
foster care services and parenting abilities before taking a child 
away from the parents and increase resources to treatment pro
grams so that they are able to provide the full range of comprehen
sive services that alcohol and drug-dependent women need. 

Thank you. 
[Prepared statement of Kary Moss follows:] 
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PREPARED STATEMENT OF KARY L. Moss, ESQ., STAFF ATTORNEY, WOMEN'S RIGHTS 
PROJECT, AMERICAN CIVIL LIBERTIES UNION, NEW YORK, NY, AND LYNN M. PAl.
TROW, ESQ., STAFF ATTORNEY, REPROqUCTIVE FREEDOM PROJECT, AMERICAN CIvIL 
LIBERTIES UNION, NEW YORK, NY, AND JUDY CROCKETT, LEGISLATIVE REPRESENTA
TIVE, AMERICAN CIVIL LIBERTIES UNION, WASHINGTON, DC 

Introduction 

Mr. Chairman, members of the Subcommittee, we appreciate the 

opportunity to present the views of the American Civil Liberties 

union upon the question of discrimination against pregnant women 

in alcohol and drug treatment programs and upon the implications 

of the recent trend in state legislatures to impose punitive 

measures upon alcohol and drug dependent pregnant women. The 

American Civil Liberties Union is a non-partisan organization 

with more than 275,000 members devoted to protecting the Bill of 

Rights. 

Specifically, our testimony will focus on the inadequacy of 

state anti-discrimination laws as a vehicle to challenge 

discriminatory practices by alcohol and drug treatment programs. 

In addition, we will discuss state bills introduced this past 

year that make it a crime for a pregnant women with an alcohol or 

drug dependency problem to continue their pregnancies, amend 

existing child neglect laws to include prenatal alcohol or drug 

use, and require health care professionals to report positive 

test results of newborns to social service agencies or state 

prosecutors. 

Mr. Chairman, we are very concerned that alcohol and drug 

dependent women obtain the prenatal and medical care that they 

need in order to promote their health and the health of their 

children.1/ Yet many alcohol and drug treatment programs close 

1/ Fetal alcohol syndrome may be averted by discontinuance 
of alcohol use at any stage in pregnancy. with regard to cocaine 

(continued ••• ) 
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their doors to pregnant women.2I Although many programs were not 

designed to address the needs of alcohol and drug dependent 

pregnant women, the programs may provide the only hope, in a 

given geographic area, for help for these women. 

Even where services are available, they are often glaringly 

insufficient. For example, few provide prenatal care, child 

cara, or other services found essential to successful treatment 

for women.V The National Institute for Drug Abuse recognized 

over a decade ago that the inability to obtain child care 

prevents many women from participating in drug treatment 

programs. Nevertheless, only two of the eighty-seven drug 

treatment programs in New York city have child care facilities 

for their patients.if Similiarly, in San Diego county, 

1/ ( ... continued) 
use, Dr. Ira Chasnoff, in his study of seventy-five cocaine-using 
women enrolled in a comprehensive perinatal care program, found 
that women who used cocaine thr.oughout their pregnancy, as 
compared to women who used cocaine only in the first trimester, 
had a greater incidence of low birth weight babies and 
significant deficiencies in intrauterine growth. He concluded 
that early intervention in early pregnacy with cessation of 
cocaine use will result in improved obstetrical and neonatal 
outcomes. Chasnoff, I., et al., "Temporal Patterns of Cocaine 
Use in Pregnancy," !rAMA, March 24/31 1989, Vol 261, No. 12. 

21 ~ Miller, G., "Addicted Infants and their Mothers," 
Zero ,to Three, Vol. IX, No.5 at 20 (June 1989) (two thirds of the 
18 hospitals surveyed reported that they had no place to refuse 
drug dependent women for treatment). The Coalition for Alcohol 
and Drug Dependent Women and their Children, a national effort by 
over forty child welfare, legal advocacy, and drug treatment 
programs to prevent the punishment of alcohol and drug dependent 
women, is currently surveying the availability and sufficiency of 
existing programs. 

V Leff, L., "Treating Drug Addiction with the Woman in 
Mind," The Washington post, March 5, 1990 at El. 

if Chavkin, Help. Don't Jail Addicted Mothers, New York 
Times, J?ly 18, 1989, at A21, col.2. 
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California, there is only one residential facility for women with 

children, '''hich has only twenty-six treatment slots, and there is 

as long as a six month waiting list for admission. 2I The 

problems in obtaining care are even greater for women in rural 

communities. 

The American Civil Liberties Union's national survey of 

criminal prosecutions, ~ Appendix A, and survey of recent state 

laws, ~ Appendix B, revealed that alcohol and drug dependent 

women are simply not getting the help they need. Despite the 

fact that few programs accept alcohol and drug dependent women, 

alcohol and drug dependent women who become pregnant are 

threatened with, or subjected to, punitive measures. §ee 

Appendix A. 

The ACLU opposes the discriminatory treatment of alcohol and 

drug dependent women solely because they are pregnant, whether 

such discrimination occurs through refusal to treat this 

population, criminal prosecution, or selective reporting. 

Pregnant women should not be singled out for special or punitive 

measures. The constitution protects the rights of all persons to 

the equal protection of the laws and to privacy. Women do not 

forgo these rights when they become pregnant.&! 

21 Schecter, Help is Hard to Find for Addict Mothers, L.A. 
Times-San Diego County, Dec. 12, 1986, at 1, col. 

&! In re A.C., No. 87-609, slip op. 1105 (D.C. ct. App. 
April 26, 1990). 
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The federal government should prohibit discrimination 
against pregnant women by alcohol and drug treatment 
programs 

Discrimination on the basis of sex, including pregnancy, is 

prohibited under federal law, ~, 42 U.S.C. §2000e 

(employment), as well as under many state human rights laws. ~ 

~, Brooklyn union Gas Co. v. N.Y.S. Human Rights Appeal Board, 

41 N.Y.2d 84, 359 N.E.2d 393, 390 N.Y.S.2d 884, 886 (1976).11 

Nevertheless, many alcohol and drug treatment programs still 

discriminate against pregnant women. According to Dr. Wendy 

Chavkin, a former Rockefeller Fellow at the Columbia University 

school of Public Health, 95% of all drug treatment programs in 

New York city (approximately 78 programs) provide no care for 

pregnant women. 54% refuse to treat pregnant women; 67% refuse 

to treat pregnant women on Medicaid and 87% have no services 

available to pregnant women addicted to crack who are medicaid

eligible. 44% provide no prenatal care.~ Only one program in 

11 ~, cal. Civ. Code §§51-52 (West 1989); Colo. Rev. 
Stat. §24-34-601(2) (1988); Ill. Ann. Stat. Ch. 68 §§1-101 to 9-102 
(smith-Hurd 1989); Mass. Gen. Laws. Ann. ch. 272 §92A (Supp. 
1989); N.Y. Exec. Law §296. The legislative history of the 
Pregnancy Discrimination Act noted that Alaska, connecticut, 
Maryland, Minnesota, Oregon, and Montana specifically include 
pregnancy in their Fair Employment Practice (FEP) Laws. Twelve 
additional states have interpreted the prohibitions on sex 
discrimin~tion in their FEP laws to require equal treatment of 
pregnant workers. In three instances, state courts have so 
interpreted the state FEP laws (New York, Pennsylvania, 
Wisconsin); in at least nine additional states, the state 
enforcement agency has so construed the state law. Those states 
are: Illinois, Indiana, Iowa, Kansas, Massachusetts, MichIgan, 
Missouri, South Dakota and Washington. H.Rep. No. 95-948, 95th 
cong., 2d Sess. 11 (1978). 

~ Chavkin, W., "Help, Don I t Jail, Addicted Mothers," New 
York Times, August 1989 at A21. 
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New York city, Oddysey House, provides residen~ial drug treatment 

programs for pregnant women and their children. It has 

approximately 25 beds. The only available alternatives are day 

treatment facilities, that are less effective than residentj 1 

programs, and many will not treat pregnant women at all, 

especially if they are not drug-free. The lack of services for 

pregnant women is true nationwide. 

Discrimination appears to be most common when the treatment 

needed is detoxification, which may involve the use of mild 

sedatives, and the treatment program lacks prenatal care or 

obstetrical services. Programs often fear that such treatment 

may harm the fetus and therefore subject them to liability. 

This defense is very problematic for a number of reasons: 

first, the professed concern for the fetus makes little sense 

given the serious harm that can occur if crack addiction or other 

alcohol or drug problems go untreated; second, it is possible to 

provide'detoxification services to pregnant women safely without 

risk to the woman or fetus; third, traditional informed consent 

doctrine should protect physicians and hospitals that properly 

advise patients of the risks associated with, and the 

alternatives to, a course of treatment even if the patient mdkes 

the "wrong- choice; fourth, a program's concern about ~iability 

is suspect since no program has ever been sued by a post-partum 

woman or child after having received treatment; finally, programs 

can set up referral networks, part-time obstetr.i.cal care, or 

develop other resources to ensure that patients obtain the full 

range of services that they need. 
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. In the only challenge to this practice to.date, the American 

civil Liberties Union has filed a class action law suit against 

four private alcohol and drug treatment programs in New York 

City.2I The lawsuit relies on the New York state public 

accomodations law, N.Y. Exec. Law §296, which prohibits 

discrimination because of pregnancy in private facilities open to 

the general public. 

Yet we need a federal law to address this discrimination 

because the problem is nationwide and current federal laws are 

either limited in scope, ~, 42 U.S.C. §2000e, or are 

inadequate for this purpose.·W state by state challenges to the 

discriminatory treatment of alcchol and drug dependent pregnant 

women are costly, time-consuming, and will have precedential 

value only with regard to the particular state. The difficulties 

are compounded by the variety of state anti-discrimination laws, 

only some of which apply to private facilities (public 

accommodation laws) and only some of which apply to sex and 

pregnancy. For example, only thirty-five states have public 

21 Elaine W.. et al. v. North General Hospital, et al., 
Index No. 6230/90 (N.Y. Sup. ct., filed November 23, 1989). 

1Q/ While the Rehabilitation Act, 29 U.S.C. §794, is 
usually an essential tool for challenging discrimination against 
"otherwise qualified" drug abusers, it is not available in cases 
involving discrimination in drug treatment programs. 
While persons with histories of drug use are "handicapped" 
individuals within the meaning of the Federal Rehabilitation Act, 
it would not make sense to argue that a pregnant woman had been 
excluded from a drug treatment program "solely by reason" of her 
drug use when the purpose of such a suit had been to challenge 
exclusion on the basis of pregnancy. Pregnancy does not fall 
within the definition of a "handicap." 
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accommodations laws, see Appendix C, that prohibit discrimination 

on the basis of sex. 

Public alcohol and drug treatment programs that exclude 

pregnant women may also be challenged under state equal 

protection clauses.1.V But this approach will also be piecemeal 

1.V In her excellent article, "Sex Discrimination and State 
constitutions: state Pathways Through Federal Roadblocks,'" 13 
N.Y.U. Rev. of L. Soc. Change 115, 119-21 (1984-85) (hereinafter 
Sherwin), Elizabeth Sherwin notes that state equal protection 
clauses fall roughly into four categories. 

First, there are "clauses which affirmatively prohibit 
interference with the civil rights of any individual" and which 
most clearly resemble the federal model, i.e. Conn. Const. art.I, 
§20, Fla. Const. art.I, §2 (arguably fits both first and second 
categories); Ga. Const. art.I, §1, !2; Hawaii Const. art.I, §5; 
Ill. Const. art.I, §2; La. Const. art. I, §3; Me. Const. art.I, 
§6-A; Md. Const. Declaration of Rights, art.46 (applies equal 
protection specifically to women); Mass. Const. pt. 1, art.1 
(arguably fits third category); Mich. Const. art.I, §2; Minn. 
Const. art.I, §2; Mont. Const. art. II, §4; N.J. Const. art.I, ~5; 
N.M. Const. art.II, §18; N.Y. Const. art.I, §11; Pa. Const. 
art.I, §26; S.C. Const. art.I, §3; W.Va. Const. art. III, §1 
(arguably fits second or third categories); Wyo. Const. art.I, 
§3. 

Second, there are "provisions which enumerate the civil 
rights to which every citizen is entitled but do not by their 
terms prohibit interference with those rights," i.e.: Ala. Const. 
art.1, §1; Alaska Const. art.I, §1; Colo. Const. art. II, §3; 
Idaho Const. art.I, §1; Ill. Const. art.I, §1; Iowa Const. art.I, 
§1; Kan. Const. Bill of Rights, §1; Me. Const. art.I, §1; Neb. 
Const. art. I, §1; Nev. Const. art.I, §l; N.H. Con~t. pt. 1, 
art.2; N.C. Const. art.I, §1; Ohio Const. art.l, §1; Okla. Const. 
ar.t.II, §2; Or. Const. art.1, §1; Pa. Const. art.I, §1; R.I. 
Const. art.I, §2; vt. Const. ch. I, art.1; Va. Const. art.I, §1; 
Wis. Const. art.I, §1; Wyo. Const. art.I, §2. The mandatory 
force generally results from judicial interpretation. 

Third, there are provisions known as "special evolvements" 
which have been interpreted to provide equal protection and 
prohibit the grant of special privileges to any citizen or group 
of citizens, i.e.: Ariz. Const. art.2, §13: Cal. Const. art.I, 
§7(b); Conn. Const. art.I, §1; Ind. Const. art.I, §23; Iowa 
Const. art.I, §6; Ky. Const. Bill of Rights, §3; N.D. Const. art. 
I, §21; Ohio Const. art.I, §2; Or. Const. art.I, §20; S.D. Const. 
art.VI, §18; Tex. Const. art.I, §3; Wash. Const. art.I, §12. As 
Sherwin notes, although these provisions have no federal counter
parts, they are therefore closer to the federal equal protection 
clause than the rights-enumerating clauses because they are 

(continued ... ) 
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and inadequate because most, but not all, of t~ese laws require 

state action. Most private facilities are immune from judicial 

scrutiny. Equal protection challenges to discriminatory 

treatment are also difficult because the standard of review 

varies state by state. For example, under the federal 

constitution,12J and in most states,~ gender-based laws are 

subject to "middle tier" review. The gender-based classification 

must serve "important governmental interests" and the 

discriminatory means employed must be substantially related to 

11/ ( ... continued) 
inherently mandatory and prohibitory. 

Fourth, state courts have read equal protection guarantees 
into state due process clauses, i.e.: state ex rel. Harris v. 
Calendine, 960 W.Va 172, 233 S.E.2d 318, 324 (W. Va. 
1977) (construing W.Va. Const. art.III, §10); Howard sports Daily. 
Inc. v. Public service Comm'n., 179 Md. 355, 358, 19 A.2d 210, 
213 (1941) (construing Md. Const. Declaration of Rights, art.23 
and U.S. Canst. amend XIV): Bruce v. Director. Dep't of 
Chesapeake Bay Affairs, 261 Md. 585, 600, 276 A.2d 200, 208 
(1971) (same). Mississippi and Nevada have due process clauses, 
but lack equal protection clauses, Miss. Const. art. III, §14 and 
Nev. Const. art. I, §8, and courts in these states have never 
ruled on whether the due process clause incorporates a guarantee 
of equal protec~ion. 

1£/ ~, Mississippi University for Women v. Hogan, 458 
U.S. 718 (1962); Craig v. Boren, 429 U.S. 190, 197 (1976). 

~ Some states do employ stricter standards that should 
vrotect women. See ~ Sail'er Inn Inc. v. Kirby, 5 Cal. 3d 1, 
485 P.2d 529, 9S Cal.Rptr. 329 (1971) (first state judiciary to 
award suspect class status to gender discriminations) ; 
commonwealth v. paniel, 430 Pa. 642, 648-49, 243 A.2d 400, 402-03 
(1968). People v. Green, 183 Colo. 25, 514 P.2d 76~ (1973); 
People v. Ellis, 57 Ill. 2d 127, 311 N.E.2d 98 (1974), E. Sherwin 
notes, at 133-4, that some states place an absolute prohibition 
on gender classifications. ~~, People v. Salinas, 191 
Colo. 171, 174, 551 p.2d 703, 706 (1976), commonwealth v. Butler, 
458 Pa. 289, 328 A.2d 851 (1974); Henderson v. Henderson, 458 Pa. 
97, 101, 327 A.2d 60, 62 (1974), 65 Op.Md. Attorney General 103, 
108 (1980), Rand v. Rand, 280 Hd. 508, 374 A.2d 900 (1977), 
Marchioro v. Chaney, 90 Wash. 2d 298, 582 P.2d 487 (1978), Aff'd, 
442 U.S. 191 (1979), Darrin v. Gould, 85 Wash.2d 859, 540 P.2d 
882 (1975). 
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the achievement of those objectives. Although.this intermediate 

standard ~ preclude discrimination in drug treatment 

~rograms, pregnancy is often not treated as sex discrimination. 

state equal rights amendments (ERAS) provide another vehicle 

to challenge discrimination because of sex/pregnancy. Howev~r, 

only sixteen states hav~ ERA's: Alaska, Colorado, connecticut, 

Hawaii, Illinoi~, Maryland, Massachusetts, Montana, New 

Hampshire, New Mexico, Pennsylvania, Texas, utah, Virginia, 

Washington, and Wyoming. The requirement of state action limits 

their utility as a means to challenge discriminatory programs.1±! 

Only Montana's ERA prohibits discrimination by "any person, firm, 

corporation, or institut.ion." 

As with state equal protection clauses, state ERA's are 

subject to varying standards of review. Three state courts -

Maryland, Pennsylvania and Washington -- have ruled that their 

ERA requires more than "strict scrutiny" r'wiew, barring all sex-

based classifications except those based on a physical 

characteristic unique to one sex or implicating the 

constitutional right to privacy.~ Four states -- Colorado, 

Illinois, Massachusetts, and Texas -- have declared that gender-

based classifications, like race or religion, should be given 

"stringent" review. 

1±! Six state ERAs (Colorado, Hawaii, Illinois, New 
Hampshire, Virginia and Wyoming) are expressly limited to 
i.1stances where government action is inVOlved. 

~ Rand v. Rand, 280 Md. 508, 374 A.2d 900 (1977); 
Henderson v. Henderson, 458 Pa. 97, 101, 327 A.2d 60, 62 (1974); 
Darrin v. Gould, 85 Wash. 2d 859, 540 P.2d 882 (1975). 

\ 
\ 
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Thus, while there are many state laws that may be used to 

challenge programs that discriminate against pregnant women, each 

suffers significant limitations. No state has yet enacted a law 

explicitly prohibiting discrimination against pregnant women. 

Therefore, a federal law prohibiting discrimination on the basis 

of pregnancy would provide a constructive and efficient response 

to this problem. It would also relieve individual alcohol and 

drug dependent pregnant women of the burden of bringing a 

discrimination claim in the courts of every state in order to 

secure treatment. 

The federal government should discourage the criminal 
prosecution of alcohol or drug dependent women who choose to 
continue their pregnancies 

The federal government should take steps to stop the recent 

trend to subject alcohol and drug dependent women to criminal 

prosecution for their alcohol or drug use during pregnancy. To 

date, at least fifty women have been charged with crimes for 

their behavior during pregnancy. ~ Appendix A. The American 

Civil Liberties Union has been involved as counselor advisor in 

most of these cases. Our national survey of these prosecutions 

confirm that women of color,l§! poor women, and battered womenllJ 

l§/ Highty percent of the forty seven cases in which the 
race of the woman could be identified involve a woman of color. 

111 A significant number of women arrested for their 
actions during pregnancy were in abusive relationships. 
Newspaper and court reports have documented that four of the 
white women prosecu~ed were beaten by their boyfriends; the 
actual number is likely higher. state of Alaska v. Grubbs, No. 
4FA S89 415 Criminal (Sup. ct. Aug. 25, 1989); state of Wyoming 
v. Pfannensteil, No. 1-90-8CR (Laramie county ct. complaint filed 

(continued ••. ) 
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are the primary victims. In none of these cases have the men 

whose violence threatened the health of the fetus been charged 

with child endangerment. 

None of the women arrested were charged with the crime of 

possession of illegal dnlgs. Instead, they were arrested for a 

new and independent crime: continuing their pregnancy while 

addicted to drugs. Because women are discriminated against in 

drug treatment programs, and because it is virtually impossible 

to stop using drugs without help, these prosecutions, in effect, 

punish women for their decision to continue a pregnancy.~ 

These prosecutions thus violate constitutional privacy and 

liberty guarantees that protect the right to decide "whether to 

bear or beget a child."W 

Prosecutions also deter pregnant women from getting what 

little health care is available. As Senator Herbert Kohl stated 

at Congressional hearings on perinatal substance abuse, 

11/ ( ... continued) 
Jan. 5, 1990); Charles Levendosky, Turning Women into 2-legged 
petri dishes, Sunday Star Tribune, Jan. 21, 1990 at A8; 
Commonwealth of Mass. v. Pelligrini. No. 87970 (Mass. Super. ct. 
filed Aug. 21, 1989); Tom Coakley, Suspect is said to be 
battered. frightened, Boston Globe, Aug. 23, 1989 at 22; State of 
California y. stewart, No. M508l97 (San Diego Mun. ct., Feb. 26, 
1987). 

~ statements by the prosecutor in one criminal case 
illustrate: "When she delivered that baby, she broke the law in 
the state." The court agreed, noting that the defendant "made a 
choice to become pregnant and to allow those pregnancies to come 
to term." State v. Johnson, No. E89-890-CFA. Although there 
have been nearly fifty arrests and prosecutions of women fOT 
their behavior dur'ing pregnancy, Johnson was the first to blS 
convicted after trial. 

W Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); 
Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 640 (1973). 
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"[m]others -- afraid of criminal prosecution -- fail to seek the 

very prenatal care that could help their babies and them."l.Qj 

Women are also discouraged from seeking help because of the fear 

that they will lose custody of their children. According to 

Ricardo Quiroga, who is helping to set up an alcohol recovery 

house for Hispanic women with children in Massachusetts, women 

"don't want to seek help for fear they will lose their 

children."W 

Prosecutions also undermine doctor-patient trust. Those 

women who seek medical care are Qften too frightened to speak 

openly to their doctors about their alcohol or drug dependency 

problems. In Florida, for example, after "[u]niformed officers 

wearing guns entered Bayfront Medical center • • • to investigate 

new mothers suspected of cocaine abuse," doctors reported that 

they could no longer "depend on the mothers to tell them the 

truth about their drug use • because the word ha[d] gotten 

around that the police will have to be notified."~ without 

honest communication between doctor and patient, it will be 

l.Qj Missing Ljnks; Coordinating Federal Drug Policy for 
Women. Inflpti and Children, Hearing Before Senate Committee on 
Governmental Affairs, 101st Cong., 1st Sess. (July 31, 
1989) (Opening statement of Senator Herb Kohl) at 5. 

W Malaspina, Clean Liviug, Globe Magazine, Nov. 5, 1989 
at 20. 

~ Angry Doctors cut Drug Tests After Police Interview 
Moms, st. Petersburg Times, May 13, 1989 at lB. 
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impossible to provide pregnant women with the ~he medical care 

they need to to ensure the health of the mothers and babies.21I 

Criminal prosection, for the "crime" of being alcohol or 

drug dependent and pregnant reflects a lack of understanding that 

drug and alcohol dependency is not demonstrative of "willful" 

behavior but rather, is an illness whose cure has confounded 

generations of doctors and psychologists.~ We do not suggest 

that because a woman cannot be prosecuted for a crime, such as 

possession of illegal drugs, simply because she is pregnant. 

Rather it is the focus on the drug use during pregnancy, as the 

basis for the prosecution, that is contrary to well-established 

principles of constitutional law. 

criminal prosecution is also ultimately premised on the 

assumption that pregnant addicts are indifferent to the health of 

their fetuses, or that the women willfully seek to cause their 

fetuses harm.~ These assumptions are incorrect: real resource 

constraints may prevent women from securing treatment or proper 

care during their pregnancies. Even when women can secure 

211 Physician failure to maintain patient confidentiality 
has been identified as one of the barriers to pregnant women 
seeking prenatal care. Curry, Nonfinancial Barriers to Prenatal 
Care, 15 Women & Realth 85, 92 (1989). Health care workers in 
localities in which women who used drugs during pregnancy have 
been prosecuted, have repeatedly testified that pregnant women 
were driven away from their programs. See Declaration of Lydia 
Roper, L.C.S.W., State v. stewart, M508197 (San Diego Mun. ct.); 
Declaration of Cathy Hauer, M.S., State v. Stewart, M50S196 (San 
Diego Munc. ct.); Affidavit of Ira Chasnoff, M.D., state v. 
Hardy, 89-293l-FY (Muskegon county Dist. ct. ~tich.) 

~ See Robinson v, california, 370 U.S. 660 (1962), 

~ ~, Boyer at note 11, 
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treatment, recovery may be constrained by the yery nature of the 

addiction. Addiction typically involves loss of control over use 

of a drug and continued involvement with a drug even when there 

are serious consequences.22/ To treat alcohol and drug dependent 

pregnant women as indifferent and deliberate wrongdoers is to 

misunderstand the nature of addiction. 

For all of these reasons, the American Civil Liberties Union 

opposes criminal prosecutions of alcohol or drug dependent women 

whose only "crime" is choosing to continue a pregnancy. We 

support a woman's constitutional right to decide whether or not 

to terminate a pregnancy free of governmental interference or 

coercion. 

Yet, in several states it may become even easier to 

criminally prosecute these women. Bills that would make drug use 

during pregnancy a felony have been introduced in ohio,llI 

Georgia~ and Louisiana~and Rhode Island,1Q/ and perhaps 

22/ Cohen, S., M.D., The Chemistry of Addiction 59 (care 
Institute 1988). Drug dependency and alcoholism include 
tole~ance development and are influenced by genetic 
predispositions and environmental factors outside the addicts' 
contrQl. Id. 

1lI SB 324, 118th General Assembly, Regular Session 1989-90 
(Ohio), introduced by Senator Cooper Snyder. 

~ In Georgia, a bill was recently defeated that would 
have provided that any woman who uses a controlled substance or 
dangerous drug while pregnant, and who as a result gives birth to 
a child who "tests positive for addiction," is guilty of the 
criminal offense of distributing a controlled SUbstance to an 
unborn child -- a crime subject to imprisonment of not less than 
one nor more than ten years. HB 1146. 

~ H.B. 603. 

(continued ... ) 
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other states as well. The bill pending in Ohio, for example, 

would actually mandate forced sterilization of women who are not 

able to overcome their dependency on drugs. Any woman who Uges 

dlugs while pregnant, causing a child to be addicted at birth 

would be prosecuted as a felon. In addltion to the prison term 

ordinarily authorized as punishment for felony offenses, the 

legislation authorizes several alternative sentences: a cc~rt 

could sentence any woman who pleads guilty to or was convicted of 

the offense to "elect" to "successfully compiete a drug addiction 

program," to "undergo a tubal ligation," or to "participate in a 

five year program of monitored contraceptive use approved by the 
I 

court • • • and during the five year period abstain from the 

addictive use of drugs of abuse." The proposed legislation gives 

a repeat offender only two "choices:" she may "undergo a tubal 

ligation" or participate in the monitored contraceptive program 

described above. 

The federal government should discourage states from 

enacting laws that would punish alcohol or drug dependent women 

who continue their pregnancies. 

The federal government should discourage state prosecutions 
by prohibiting hospitals from releasing of confidential 
medic~ information to social workers and state pro~ecutors. 

The federal government can also discourage criminal 

prosecutions by prohibit:ing the release of confidential medical 

dQ/ ( ••• continued) 
dQ/ H.B. 9320 would have expanded the definition of 

manslaughter to include death of a child resulting form 
ingestion of drugs by a pregnant woman. 
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information by hospital to social workers and state prosecutors. 

Currently, hospitals in many states are mandated to report 

positive toxicologies of newborns to social service agencies: the 

report and subsequent investigation can trigger child neglect 

proceedings or even criminal action. 

Recently, Oklahoma enacted a law that requires mandatory 

reporting to social services; if they find evidence of alcohol or 

drug use, it is authorized to provide that information to 

district attorneys.JlJ Minnesota has amended its criminal code 

to mandate reporting of pregnant women who use drugs, the testing 

of some pregnant women for the presence of drugs, and the testing 

of newborns for drugs with results reported to Department of 

Health.llJ Failure to report may be a misdemeanor. Utah now 

requires medical personnel to report women whose child is born 

with fetal alcohol syndrome or drug dependency.11I 

These reporting laws harm poor women and women of color the 

most. In one recent study of Pinnellas county, Florida, for 

example, conducted by the National Association for Perinatal 

Addiction Research and Education, found that African-American 

women were ten times more likely to be reported to child abuse 

authorities than were white women even though white women were 

more likely to have used drugs prior to their first visit to the 

JlJ Okla. stat. Ann. Tit. 21, §846 (West 1989). 

llJ 1989 Miss. Sess. Law Servo Ch. 290, Art. 5 (West). 

111 utah Code Ann. § 62A-4-504 (1989). 

32-155 0 - 90 -- 6 
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doctor.JJJ Researchers surveyed five public health clinics from 

January 1 through June 30, 1989, testing a total of 715 women, 

335 who were in private care. They found that 14.8 percent of 

all the women tested positive for alcohol, marijuana, cocaine 

and/or opiates, with white women 1.09 times more likely to h~ e 

used alcohol or drugs prior to their first visit to the doctor. 

Yet, of the 133 pregnant women reported to county health 

authorities as SUbstance abusers, 85 were African-American and 

only 45 were white. While we need to undertake similiar studies 

.in other geographic areas, there is no reason to believe that 

Pinnellas county, Florida is not representative of reporting 

practices throughout the country. 

Morover, it appears from anecdotal evidence that women in 

government-subsidized facilities are routinely tested for drug 

use while women who can afford private health care are not 

tested. Women who cannot afford prenatal care may be labelled 

"high risk" and tested without their consent, even if their 

failure to obtain care is the ~esult of poverty. Similarly, 

hospital practices may vary from area to area. without 

standards, hospitals deciding who to report to social services or 

county attorneys may be improperly influenced by race and 

class.W 

JjJ See National Association for Perinatal Addiction 
Research a~Education (NAPARE) press release, 9/18/89 • 

. ~ In In re Noah D., Super. ct. No. 150835 (Sup. ct. 1989), 
for example, one woman was subjected to drug testing only because 
she had not secured prenatal care in the immediate area. 
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constitutional liberty and privacy guarantees, as well as 

privacy statutes in some states, however, should prohibit 

hospitals from revealing patients' medical histories to county 

prosecutors or social service agencies.1§! The patients' privacy 

right, defined by. the Supreme court in Whalen v. Roe as "their 

interest in the nondisclosure of private information and also 

their interest in making important decisions independently,,,d1J 

encompasses a patient's right to non-disclosure of his or her 

medical history.~ Medical records are ordinarily entitled to a 

high degree of protection, and courts have upheld the sanctity of 

the doctor-patient relationship in the face of threats posed by 

reporting requirements.22i 

No compelling state interest can reasonably support 

disclosure of drug tests to the police under any circumstances, 

or to welfare agencies absent a more searching review of parental 

fitness. The state's interest in protecting potential life is 

1§! Unfortunately, courts are not following the law. In In 
hoe Troy D.! 263 Cal. Rptr. 869, 872 (Cal. App. 4th Dist. 1989), 
for example, the court rejected plaintiff's argument that the 
hospital had violated the California Confidentiality of Medical 
Information Act by releasing her medical records. The court did 
not see any important public policy served by preventing 
disclosure of the newborn's records. 

d1J Whalen v. Roe, 429 U.S. 589, 600 (1977). 

~ See also United states v. Westinghouse Electric Corp., 
638 F.2d 570 (3rd Cir. 1980) (medical files); Hawaii Psychiatric 
society v. Ariyoshi, 481 F. Supp. 1028, 1039 (D. Haw. 1979). 

22i See Thornburgh v. American College of Obstetrics and 
Gynecologists~ 476 U.S. 747 (1986), later proceeding, American 
College of Obstetricians and Gynecologists, Pennsylvania section 
v. Thornburgh, 656 F. spup. 879 (E.D. Pal 1987) (striking down 
statutory provisions requiring reporting of information about 
women obtaining abortions); Jones V. Superior court, 119 Cal. 
App.3d 534, 174 Cal. Rptr. 148 (1981). 
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limited and not served by mandatory reporting .requirements. Egg 

v. Wade, 410 U.S. 113 (1973). Moreover, the state cannot have 

any legitimate interest in obtaining the information for the 

purpose of punishing pregnant women for their status as 

addicts.W 

The fed\il;t:al gOl!e;t:nment shQuld stog toe needless breakug of 
fam,Uies 

The federal government should help prevent families from 

needlessly being broken up. The American Civil Liberties Union 

survey found that many states are modifying civil child abuse 

statutes to provide for automatic removal of a child from tts 

parents upon the showing of a positive toxicology of the newborn 

or any evidence of drug use during pregnancy. For example, 

Illinois,~ Indiana,~ Minnesota,±1I Nevada,~ Florida,~ and 

Oklahoma~ have already amended their definition of "neglect" to 

include infants born with controlled substances in their system. 

!Q/ Robinson l!. califQ;t:nia, 370 U.S. 660 (1962). 

&l/ H.B. 2262; 1989 Ill. Legis. Servo P.A. 86-275 (West). 

~ Ind. Code. Ann. § 31-6-4-3.1 (Burns 1987). 

±11 1989 Minn. Sess. Law Servo Ch. 290, Art. 5 (West). 

~ Nev. Rev. stat. Ann § 432B.330 (Mitchie 1989) (expanding 
definition of child in need of protection if suffering from FAS. 
District Attorney represents any child in need of protection in 
family court proceedings.) 

~ Fla. stat. Ann. §415.503(7). 

~ Okla. stat. Ann. Tit.10, § 1101 (West 1989). 
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Similiar bills are pending in Arizona,±1I Deleware,~ and 

Missouri.W 

This trend raises serious civil liberties and health 

problems. A positive toxicology indicates only that a dr1.lg was 

ingested within the last twenty-four to seventy-two hours. It 

does not distinguish between the one time user and an addict. 

One can only speculate as to how many "good" parents occassional 

used marijuana or drank a beer prior to the birth of their child. 

Moreover, false positives in drug tests are quit.e common and the 

prevalence is magnified by human error. Even a positive test 

result does not predict future harm to the child and therefore, 

cannot alone be evidence that a child is in "imminent danger," 

the conqition necessary in most states to justify removal of the 

child fr~m the parent.2Q/ Moreover, use of a positive toxicology 

to trigger removal is contrary to laws that mandate that 

preventive services be provided prior to removal in order to keep 

the family together. 

Positive toxicologies resulting from samples taken of 

newborns at birth should be used for medical intervention only. 

±11 H.B. 2690. 

~ H.B. 416. 

W S.B. 756. 

2Q/ See N.Y. Fam. ct. Act §1012 et seg. (New York). The 
"imminent danger" standard evolved in the early 1970s as a 
response to imprecise language that focused primarily on parental 
conduct, thus permitting intervention based upon community values 
without consideration of the harm to the child. As a result, 
children were often taken away from adequate homes because they 
were reared in ways that conflicted with majoritarian notions of 
child-rearing. 
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The positive toxicology should not be a basis {or removal without 

additional information or proof of parental unfitness. Prior to 

declaring a parent unfit, social service agencies should consider 

a broad range of environmental factors relating to a parent's 

ability to care for a child and they should assess the entire 

home environment. Anything less than a thorough evaluation of 

the family may cause its unnecessary dissolution. 

When a positive toxicology is sufficient to prove neglect, 

child welfare officials may not even visit a home to assess its 

suitability for an infant. In one ACLU case in Nevada, for 

example, social workers removed a newborn from her mother's care 

solely based on their belief that the test results were a 

sufficient indication of fetal alcohol syndrome. social workers 

never visited the home or attempted to obtain an opinion from 

someone trained in diagnosing fetal alcohol syndrome. Three 

months later, and after considerable trauma for the mother, the 

court ordered the baby's return when the social workers failed to 

prove that the child suffered from fetal alcohol syndrome. 

The acute shortage of foster care, particularly in major 

urban areas, must also be considered when deciding whether to 

separate children from parents. One survey of eighteen public 

and private hospitals in fifteen cities, conducted by the staff 

of this Committee, found that eight of the eighteen hospitals 

reported that drug exposed newborns, medically cleared for 

discharge, had to remain in the hospital for various non-medical 

reasons, inclu~ing lack of available and appropriate foster care 
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or delayed protective service evaluation.21I One hospital in 

Miami specifically attributed the high nUmber of babies forced to 

remain in the hospital for up to a month to a new state law that 

placed all drug-exposed newborns under state custody.2lI In 

another study, a pilot program in Los Angeles reported that the 

thirteen children in its program who had been exposed to drugs in 

utero were placed in a total of 35 foster homes before reaching 

the age of three.2d/ These studies suggest that, in the best 

interests of the children, positive test results should not 

triggnr presumptions of neglect invoking state child protective 

services without a more probing review of parental fitness. 

The federal government should increase appropriations to 
treatment programs for alcohol and drug dependent women and 
their children 

The federal government should increase appropriations to the 

states to assist in the establishment of new programs and to 

support existing programs that provide the range of treatment 

services, such as residential facilities and child care, 

necessary to help pregnant alcoholic and drug dependent women and 

their children recover. 

One program located in Chicago, Illinois estimated that in 

order to treat, annually, 150 pregnant or post pat tum w?men in 

their residential facilities, 200 women in their detoxification 

.21./ Mi1.11er, G., "Addicted Infants and their Mothers," ~ 
to Three {National Center for Clinical Infant Programs, Vol. IX, 
No.5, June 1989 at 21. 

&1M.:.. 

2d/ cite 
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program, and another 250 in their ha~fway hOUSQ, intensive 

outpatient and continuing care program would cost, in its first 

year, $670,000 - 700,000.2!/ The second year budget is estimated 

at $2.8 -3.0 million.~ The program would include twelve beds 

for the children of clients, eight beds for persons infected with 

AIDS, and other services including job training, transportation, 

and comprehensive family planning.~ 

If this program is any indication of the costs entailed in 

providing this range of services, all of which are integral to 

successful treatment, current state allocations are far from 

adequate. For example, a bill pending in connecticut would 

require the state alcohol and drug abuse commission to implement 

treatment programs for drug dependent women that would offer a 

comprehensive range of services but the bill allocates only 

$375,000 in funding for the program.21I Another bill pending in 

New York would allocate $200,000 for a demonstration project for 

drug dependent pregnant women.~ While demonstration projects 

2!/ The ABA Center on Children and the Law: Drug Exposed 
Infants and their Families: coordinating Responses of the Legal, 
Medical and Child Protection system (1990) at 140-141. 

~ IlL. 

~ lli... 

211 S.B. 197. Legislators in Maine attempted to 
appropriate $175,000 for the first year of a three year pilot 
substance abuse halfway house for pregnant women and mothers with 
young children but even that attempt was unsuccessful. H.B. 1647. 

~ H.B. 9602. 
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are necessary and laudable, they are not enough. We need 

adequate and comprehensive treatment to all those in need.521 

Conclusion 

Addicts require habilitation, not punishment. The federal 

government should take the initiative on this issue and prohibit 

the discrimination against alcohol and drug dependent pregnant 

women in treatment programs and the punishment of women by 

punitive state laws. In addition, the government should increase 

the appropriations to local treatment programs to ensure that 

alcohol and drug dependent pregnant women can obtain 

comprehensive care during their pregnancy. 

521 A recent survey by the National Association of state 
Alcohol and Drug Abuse Directors found that in 41 states and the 
Distr;ct of Columbia a total of 1,400,000 persons per year ar.e 
receiving alcohol and drug treatment. National Association of 
state Alcohol and Drug Abuse Directors, Tr.eatment Works: The 
Tragic Cost of Undervaluing Treatment in the Drug War (March 
1990) at 32. There is still an unmet need for an additional 
10,600,000 slots. ~ 'In 44 states and the District of Columbia, 
an estimated 67,000 persons are on treatment waiting lists. ~ 
Approximately one-half of those have been waiting for at least 
thirty days. ~ For those who seek residential care, the 
nationwide estimate of average number of days between request and 
admission is 45 days. ~ 
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APPENDIX A 

STATE BY STATE CASE SUMMARY OF CRIMINAL 
PROSECUTIONS AGAINST PREGNANT WOMEN 

state of Alaska v. Grubbs, No. 4FA S89 415 criminal (sup. ct. Aug 
25, 1989). In Fairbanks, Alaska, a woman who allegedly used 
cocaine during her pregnancy was sentenced in August, 1989, to 
six months in jail and five years probation for criminally 
negligent homicide in the death of her two week-old son. An 
autopsy performed on the baby found that the infant died from a 
heart attack caused by maternal cocaine use before his birth. 
Geralyne Grubbs, a 23 year-old white woman, was originally 
charged with manslaughter but pled no contest to the lesser 
charge. Grubbs' attorney described Grubbs herself as the victim, 
whose boyfriend beat her, forced her to ~Iork as an exotic dancer, 
and supplied her with drugs. 

CALIFORNIA 

Reyes v. Superior court, 75 Cal.App.3d 214 (ct. App. 1977). 
In San Bernardino, California, a Latina woman alleged. to have 
used heroin gave birth to twin boys who were both allegedly 
addicted. She was subsequently prosecuted under the criminal 
child endangerment statute, which carries a maximum sentence of 
ten years in prison. The action was dismissed by the appeals 
court which held that the statute was not intended to apply to 
prenatal conduct. 

State of California v. Stewart, No. M508197 (Municipal court, 
county of San Diego, Feb. 26, 1987). In 1986, Pamela Rae Stewart 
was arrested under a criminal child support statute and charged 
with "failing to follow her doctor's advice to stay off her feet, 
to refrain from sexual intercourse, refrain from taking street 
drugs, and seek immediate medical attention, if she experienced 
difficulties with the pregnancy." stewart is poor, whit:e, and a 
victim of battering. Among the charges levelled against her, the 
only illegal act alleged was the use of "street drugs," based on 
findings of a substance in Stewart's blood that could have been 
caused by an over-the-counter antihistamine. The prosecutors 
later admi~~ed that illegal drug use was not a significant issue 
in the case. 

The San Diego Municipal court dismissed the charges after 
defendant's counsel brought a demurrer and motion to dismiss. 
The court found that California's criminal =hil_ ;port statute 
was not intended to apply to the actions of a pregnant woman and 
does not create a legal duty of care owed by a pregnant woman to 
her fetus. 
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CONNECTICUT 

state of connecticut v, Baez, No. CR089-010-4414 (sup. ct. of 
Middletown filed July 31, 1989). Nellie Baez, a 20 year-old 
Latina woman, allegedly swallowed a quarter ounce of cocaine as 
police moved in to arrest her last July. Baez was subsequently 
charged with drug possession, tampering with evidence, and risk 
of injury to a child; police indicated that the charges would be 
elevated to manslaughter if the fetus died. The possession and 
child endangerment charges were later dropped and Baez was 
sentenced to one year in prison for tampering with evidence. 

DISTRICT OF COLUMBIA 

In united states v. vaughn, No. F-2172-88B (super. ct. of D,C., 
August 23, 1988), an African-American woman who pled guilty to a 
charge of second degree theft was given a prison term, rather 
than the usual sentence of probation, when the judge learned she 
was seven months pregnant. suspecting that Brenda Vaughn used 
cocaine, Judge Peter Wolf ordered a drug test in connection with 
the sentencing proceeding. The judge was "horrified" to learn 
that she tested positive for cocaine, and explicitly said that he 
was sentencing Vaughn to "a long enough term in jail to be sure 
she would not be released until her pregnancy was concluded." 
There was no trial or conviction on the allegations of illegal 
drug use. 

In an opinion explaining his decision to impose a prison 
term, Judge Wolf commented that, after the sentence was initially 
handed down, "many of [his] colleagues reported • • . having 
similarly sentenced or otherwise incarcerated pregnant drug 
abusers ..•. [W]hile Ms. Vaughn's case may be the first to 
have achieved publicity, she is not the first to have been given 
similar treatment." 

FIPRIDA 

state of Florida v. Jerez, No. K89-16257 (Cir./County ct. of 
Monroe County, Fla., warrant issued Jan. 11, 1990). Prosecutors 
in Monroe County have issued an arrest warrant for a 24 year-old 
African-American woman charged with child abuse for allegedly 
using cocaine during her pregnancy. The child abuse charge 
carries a maximum penalty of five years in prison. Similar 
charges brought elsewhere in the state have been dismissed 
because of the 1984 appeals court ruling that a fetus is not a 
person under Florida law. The prosecutor. believes this case is 
distinguishable because the baby tested positive for cocaine. 

state of Florida v. Black, No. 89-5325 (Cir. ct. for Escambia 
county Jan. 3, 1990). A pensacola, Florida, woman has been 
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sentenced to 18 months in prison and 3 years probation for 
allegedly passing cocaine to her baby through the umbilical cord. 
Police claim that Beverly Black, a 32 year-old African-American 
woman, admitted to having snorted cocaine twice during her 
pregnancy in efforts to induce labor. Black, who pled no 
contest, is the first woman to have been impr'>'-~d in Florida 
under these charges. 

Since Black's arrest five more women in Escambia county have 
been arrested on similar charges. All are African-American women 
with low incomes. Frances Arlene Nelson, 28, was initially 
charged When she gave birth to a cocaine-exposed baby in 
November, 1989. Charges against Nelson have since been dropped. 
The attorney for Ethel Carter, 29, has moved to dismiss the 
charges. State of Florida v. carter, No. 89-6274-D (Cir. ct. for 
Escambia county filed Nov. 20, 1989). Prosecutions are pending 
against Sheila Dawson, 25, and Rhonda Maxwell, 24. Denise Lee, 
25, is currently in jail awaiting trial. 

State of Florida v. Gethers, No. 89-4454 CF10A (Cir. ct. for 
Broward county, Fla., Nov. 6, 1989). Judge Robert B. Carney 
dismissed criminal charges brought against a woman who allegedly 
used drugs during her pregnancy. Cassandra Gethers, a 23 year
old African-American woman, was arrested last February>after she 
and her daughter tested positive for cocaine. In November, 1989, 
the court ruled that the fetus was not a legal person for 
purposes of the child abuse statute. 

State of Florida v. Hudson, No. K88-3435-CFA (Fla. Cir. ct. July 
26, 1989). Toni Hudson, a 30 year-old African-American woman, 
was charged with possession, distribution to a minor, and child 
endangerment when she gave birth to a baby with cocaine in its 
blood stream. Hudson pled guilty to the possession charge and 
the distribution and endangerment charges were dropped. She was 
sentenced to 150 days in jail, five years probation, and a $225 
fine. 

state of Florida v. Johnson, No. E89-890-CFA (Fla. Cir. ct. July 
13, 1989), appeal docketed, No. 89-1765 (Fla. Dist. ct. App. Aug. 
31, 1989). In Florida, Jennifer Johnson, a 23 year-old African
American woman, was found guilty on two counts of delivery of a 
controlled substance to a minor and sentenced to 15 years 
probation. Johnson is the first woman to be convicted under a 
drug trafficking statute for delivering drugs to her infant 
through the umbilical cord. Both of the Children, who tested 
positive for cocaine at birth, are healthy. Under the terms of 
her probation, Johnson is required to spend at least one year in 
a residential drug treatment program, during which time she is 
subject to random arug testing. She must perform 200 hours of 
community service, must enter an intense prenat~l program if she 
becomes pregnant again, and is forbidden to use drugs or alcohol, 
go to bars, or associate with people who use drugs or alcohol -
for 15 years. The court found Johnson not guilty of child abuse 
due to lack of evidence. 
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GEORGIA 

~_State of Georgia v. Coney, No. 14/403-404 (Super. ct. of Crisp 
County, filed NoV. 6, 1989). Doris coney, a 21 year-old African
American woman in Cordile, Georgia, has been indicted for 
distribution of cocaine to her fetus because of her alleged drug 
use during pregnancy. 

ILLINOIS 

People of the State of Illinois v. Green, No. 88-CM-8256 (cir. 
ct. filed May 8, 1989). In Rockford, Illinois, the mother of a 
baby whose death was linked to her alleged cocaine use while 
pregnant was arrested on charges of involuntary manslaughter and 
delivery of a controlled substance to a minor. Melanie Green, a 
24 year-old African-AmeriGan woman, was the first woman in the 
country to be charged with manslaughter for the death of a child 
allegedly resulting from drug use during pregnancy. If 
convicted, Green could have faced a five year prison term for the 
manslaughter charge and 14 years for delivery. The charges were 
later dropped, however, after a grand jury refused to indict her. 

INDIANA 

state of Indiana v. Yurchak, No. 64DOl-890l-CF-18lB (Porter 
County Super. Court filed Oct. 2, 1989). Brenda YurChak, a 28 
year-old Portage, Indiana woman, was charged with possession of 
cocaine based on findings that her baby was born addicted to 
cocaine. Yurchak was arrested and released on a $2500 bond. 
Hospital officials said they followed procedures of the new state 
law that requires notification if a newborn shows drug or alcohol 
addiction. 

MASSACHUSETTS 

Commonwealth of Mass. v. Levey, No. 89-2725-2729 (Super. ct. of 
Mass. Dec. 4, 1989). In Waltham, Massachusetts, a prosecutor 
charged Elizabeth Levey with !Dotor vehicle homicide when she 
miscarried at eight months and two weeks of pregnancy as a result 
of her alleged drunk driving. Levey is poor, white, and 27 years 
old. She ultimately pled guilty to reduced charges of driving 
while intoxicated. The court ordered her to attend a 14 day 
treatment program and suspended her license for five years. 

Commonwealth of Mass. v. Pellegrini, No. 87970 (Super. ct. of 
Mass. filed Aug. 21, 1989). Josephine Pellegrini, a 23 year-old, 
poor, white woman from Brockton, is the first woman in 
Massachusetts to be charged under the state's drug trafficking 
statute for "distributing" cocaine to her fetus after her infant 
tested positive for cocaine. The charge carries a minimum three
year state prison sentence. Her family and friends describe 
Pellegrini as "a battered woman who was terrified of her live-in 
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boyfriend, the father of her three children." .The Massachusetts 
ACLU and the ACLU are filing an amicus brief in the case, which 
should go to trial in April. 

MICHIGAN 

People of the state of Michigan v. Hardy, No. 89-2931-FY (60th 
Dist. ct. for Muskegon County filed Dec. 5, 1989). In Michigan, 
a 22 year-old African-American woman on welfare was charged with 
delivery of a controlled substance and child abuse after her 
newborn child tested positive for cocaine. The mother, Kimberly 
Hardy, is currently awaiting trial; since the arrest, all three 
of her children have been placed in foster care. The Michigan 
ACLU is representing Kimberly Hardy and has sought to have the 
charges dismissed. 

People of the state of Michigan v. Cox, No. 9053545FH (Cir. ct. 
for Jackson County filed Jan. 30, 1990). In Michigan, Cheryl Cox 
is being prosecuted for delivery of cocaine to her fetus. Cox is 
a 26 year-old African-American woman. The prosecutor is arguing 
that the fetus was a "person" under the statute and that the 
alleged delivery was ongoing. A preliminary examination was held 
in the district court on January 12, 1990. The charges of child 
abuse and delivery of drugs during pregnancy were dropped, but 
the prosecutor held over the charge that delivery occurred during 
the seconds after birth before the umbilical cord was severed. 
Pretrial in the circuit court is currently set for April 24, 
1990. 

state of Nevada v. Bloxham, No. RJC-36887 (Reno Justice Court 
filed Feb. 2, 1990); state of Nevada v. Peters, No. 90-241 
(Sparks Justice Court filed Feb. 2, 1990). In Washoe County, 
three women have been charged with child abuse after giving birth 
to infants who tested positive for drugs.. Arrest warrants have 
been issued for the first two women arrested, Regina Mae Bloxham, 
who is white, and Sharon L. Peters; Bloxham has agreed to 
cooperate with the police and plans to turn herself in, according 
to officials. The third woman was charged in February, 1990, 
with use of a controlled substance and child abuse. 

NORTH CAROLD!'A 

state of North Carolina v. Iozar, No. 90 CRS 6960 6961 (Sup. ct. 
of Robeson County, filed April 16, 1990). In Lumberton, a 2" 
year-old woman who allegedly smok,ed crack cocaine the day be, lre 
she gave birth to a brain-damaged child was recently indicte~ on 
charges of assault with a deadly weapon and a~~cr~buting cocaine 
to a minor. 
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cox v. court of Common Pleas, No. 88AP 856 (ct. App. for Fran~lin 
County Dec. 13, 1988). In Ohio, Franklin County prosecutors 
persuaded a juvenile court to issue an order placing Janet Cox, a 
white woman in her seventh month of pregnancy, in "a secure drug 
treatment facility" to protect the fetus from Cox's alleged drug 
use. The Court of Appeals overturned the order, holding that the 
trial court had no jurisdiction over an adult woman for the 
purpose of controlling her conduct during her pregnancy. 

state of Ohio v. Andrews, No. JU 68459 (ct. C.P. of Stark County, 
Ohio, June 19, 1989). Tina Andrews, an African-American woman 
from stark county, Ohio, was charged with child endangerment for 
her alleged cocaine use during her pregnancy. The trial court 
held that Ohio's child endangerment statute applies only to 
children born at the time the endangering activity occurs and 
dismissed the charges. 

state of Ohio v. Gray, No. CR88-7406 (ct. C.P. of Lucas County, 
Ohio, July 13, 1989). In Ohio, Tammy Gray was charged with child 
endangerment for her alleged cocaine u~e during her pregnancy. 
Gray is a 27 year-old African-American woman. Relying on Reyes, 
the trial court refused to extend the Ohio child endangerment 
statute to include a fetus and dismissed the charges against 
Gray. The state is appealing the trial court decision. 

SOUTH C1oROLINA 

since August, 1989, eighteen women in South Carolina who 
allegedly took drugs during their pregnancy have been charged 
with either criminal neglect of a child or distribution of drugs 
to a minor. Seventeen of the eighteen women are African
American; one is white. Three other Charleston women, while not 
facing criminal charges, have had their children taken away from 
them through neglect proceedings in Family Court. Many of the 
inf~nts did not test positive for drugs. Sources report that the 
hospital's new policy of reporting positive drug screens to the 
police has deterred some area women from seeking hospital care 
for their pregnancy. 

In Charleston, ten women have been charged with criminal 
neglect or distribution. One Charleston case involves an 18 
year-old African-American woman who was arrested in the seventh 
month of her pregnancy. On the basis of a positive drug test she 
was charged with possession and distribution and placed under 
house arrest for the duration of her pregnancy. The baby was 
born healthy and tested negative for cocaine. The magistrate who 
first heard the case dismissed the charges but the state has 
indicated that it will continue to seek an indictment. 

In Greenville, eight women have been arrested and charged 
with criminal neglect of a child. Judge Hubert Long sentenced 
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one 20 year-old woman to three-and-a-half years in prison, 
suspended to five years probation, on child neglect charges 
because o~ her alleged cocaine use during pregnancy. In a 
similar case, a, 15 year-old mother and her parents have all been 
charged with criminal neglect based on the positive drug test of 
the woman's five-day-old baby. The grandparents in that case are 
charged with failing to provide proper care for their daughter 
and the daughter's child. . 

SOUTH DAKOTA 

State of South Dakota v. Christenson, No. CRI. 90- (S.D. Cir. ct. 
Mar. 12,1990). A Native American woman in South Dakota was 
recently sentenced to six months in jail for giving birth to a 
baby with cocaine in its bloodstream. Roberta Christensen, 28, 
gave birth prematurely last August after being severely beaten by 
her boyfriend and allegedly using cocaine. When hospital tests 
indicated that Christensen's infant had traces of cocaine in its 
system, the baby was taken from her and she voluntarily entered a 
~reatment program. Christensen was extremely successful and had 
been drug and alcohol free for seven months when she was arrested 
in March, 1990, and charged with contributing to the dependency 
of a minor and ingestion of a toxic sUbstance. On the advice of 
her attorney Christensen pled guilty to the ingestion charge. 

Magistrate Judge Joseph Neiles, indicating that he wanted to 
"send a strong message" to other pregnant addicts, sentenced 
Christensen to the maximum possible sentence despite evidence of 
her rehabilitation. The judge emphasized that Christensen had 
made one unsuccessful attempt to complete a treatment program 
before satisfactorily completing a second program, and also noted 
that the defendent had "from time to time been uncooperative" 
with social service workers. Judge Neiles has also denied 
Christensen visitation with her children, saying that he didn't 
"really intend to get in the way of getting i'OU back together 
with your child if that is appropriate; but . • . I am not 
convinced that that is appropriate." christensen's child is 
still in foster care. Her attorneys plan to appeal the 
visitation ruling. 

state of TexAS y. Rodden, No. 0373625R (Dist. ct. for Tarrant 
county filed June 1, 1989). Radeana Love Rodden, a 26 year-old 
white woman in Tarrant county, Texas, was indicted on a felony 
charge for injury to a child when her baby was born allegedly 
addicted to cocaine. Th~ cha~ges were dismissed when officials 
learned that, since Rodden was taking medically prescribed 
methadone, it was unclear whether the infant's withdrawal was 
caused by legal or illegal drugs. 

WYOMING 
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state of wyoming v. Pfannenstiel, No. 1-90-SCa (county ct. of 
Laramie, WY, complaint filed Jan. 5, 1990). In Albany county, 
wyoming, a pregnant woman who entered a hospital for treatment 
for injuries inflicted by her abusive. husband was tested for 
alcohol, arrested, jailed, and charged with criminal child abuse 
for endangering her fetus. Dianne Pfannenstiel, 29 years old, 
~hite, and the mother of two children, had been married three 
years to a man who abused her before she finally walked out in 
January. When she left, Pfannenstiel had bruises on her neck, 
arms, and back from her husband's beatings and she was concerned 
that her fetus might have been injured. Pfannenstiel was 
arrested while she waited in the hospital emergency room. On 
February 1, 1990, the court found no probable cause to continue 
the case. 

state of Wyoming v. osmus, 276 P.2d 469 (Wyo. 1954). Over 35 
years ago, a wyoming woman was charged with endangering the life 
of her fetus under the state child abuse statute. The wyoming 
supreme court found that the statute was not intended to apply to 
an unborn child, and dismissed the charges. 
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APPENDIX B 

state survey 

LEGISLATION PERTAINING TO DRUG USE DURING PREGNANCY 

(* legislative session is closed for the year) 

ALABAMA* 

ALASKA* 

ARIZONA'" 

New Law 

ARKANSAS 

New Law 

Health department has policy regarding 
random urine tests of pregnant women, for 
purposes of compiling statistics for 
department. 

legislative session 1/9-4/23. 

S.B. 414 proposes that pregnant 
alcoholics be subject to involuntary 
dommittment. status: pending 

legislative session 1/8-5/7. 

H.B. 2690 Omnibus Child Protection Act 
defined abuse as including "exposure to a 
controlled sUbstance used by a mother for 
nonmedical purposes, as medically indicated 
by withdrawal symptoms in the child at birth 
or results of a toxicology test performed on 
the mother or child at delivery •••• " 
status: this provision was removed in the 
Human Resources Committee. 

H.B. 2249 expands coverage for pregnant women 
and infants to 133% of the federal poverty 
level. Amended to set up sUbstance abuse 
demonstration program for TXIX eligible 
pregnant women, before or after delivery, who 
are diagnosed as having drug dependency 
problems, but does not allocate any new funds 
for the program. 

legis!ative session l/B-late April. 

FAS signs ,legislation passed. 

no regular session. 
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COLORADO* 

CONNECTICUT* 
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S.B. 2669 provides for preQatal and postnatal 
services; requires follow-up home visits 
where there is a positive toxicology within 
72 hours; no reporting to child welfare 
services of a positive toxicology required 
unless there is subsequent evidence of abuse; 
limits use of information for health care 
purposes' only; oounty agency plan shall 
include development of a treatment system 
available upon demand to the extent feasible; 
pregnant women shall receive priority for 
services; recognizes that urine testing does 
not provide information that is adequate to 
determine level of risk to newborn or ablity 
of mother to provide care for the child or 
data that would b~ helpful for early 
intervention; requires county agency to 
develop a plan which includes development of 
a continuum of health care services 
(introduced March 1, 1990). status: Placed 
on Suspension Calendar and will be 
reconsidered in June. 

legislative session 1/2-8/31. 

H.B. 1170 provides that a physician must 
report a women suspected of drug use to 
social s~rvices who must then charge her with 
child abuse upon the birth of the child. 
status: Pending in senate Appropriations 
Committee, passed in House. 

legislative session 1/10-5/9. 

S.B. 197 provides that the state alcohol and 
drug abuse commission is required to develop 
and implement treatment programs for drug 
dependent women; each program shall offer 
comprehensive services including education, 
case management, hospital care in 
coordination with obstetrical services, 
pediatric qare, child care for other 
siblings, parenting classes, access to WIC 
and other services; establishes a task force 
to review current state policies; provides 
for $376,000 for services; hospitals shall 
p;:¢vide pregnant patients or women who gave 
birth and show symptoms of substance use with 
referrals to entitlement programs, treatment, 
and appropriate community based support 
services; department of incomel!iaintenance 
shall collect data on drug dependent women 
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DELAWARE 

DIST. OF COLUMBIA 
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and their children receivi~g medical 
assistance and report to joint standing 
committees; statistical information shaJ'. be 
maintained on a confidential basis 
status: Pending in Ho""''''. 

1989 Conn. Acts, P.A. 390 appropriate~ ~nds 
to establish and maintain treatmen't p Jrams 
for low-income pregnant women and mot "rs. 

legislative session 2/7-5/9. 

H.B. 416 amends the definition of child abuse 
to include children born with controlled 
substance in their system; Provides child 
protection services with authority to 
investigate parents and child for purposes of 
treatment. status: Not likely to be voted on 
before end of session. 

H.B. 571 requires any person required to 
report under Subchapter I to report any woman 
suspected of using a controlled SUbstance 
during pregnancy to the Bureau of Personal 
and Family Health; the Bureau "shall" offer 
services (which are not clearly specified) 
where appropriate; persons reporting are 
granted immunity; doctors are required to 
administer toxicology tests to any woman 
suspected of drug use during pregnancy and to 
the newborn and report the results; positive 
tests must be confirmed by a licensed 
laboratory in accordance with state and 
federal standards. Status: Not likely to be 
voted on before end of session. 

legislative session 1/9-6/30. 

Nothing passed or pending. 

legislative session all year. 
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New LaW 

New Law 
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H.B. 2921 provides for the termination of 
parental rights in the event 1) mother tests 
positive for controlled substance; 2) is 
observed using a controlled substance; 3) 
newborn tests positive; requires doctors to 
administer toxicology tests to all newborns 
(383.141 (1» if there is "reasonable ground" 
to believe the mother used a controlled 
substance during pregnancy. Doctor is 
required to report positive tests; doctors 
are immune from civil liability; Department 
of Health and Rehabilitative services is 
required to adopt rules establishing criteria 
for testing, and to conduct an immediate 
investigation of the needs of the child's 
parent(s) and offer services (which are 
specified by not mandated) to address those 
needs if the department determines that the 
child or parent may benefit from such 
services ~ when the child is born dependent 
on a controlled sUbstance ~ the report 
alleges prenatal exposure to a controlled 
substance based on a toxicology test ~ where 
there are reasonable grounds to believe that 
the child is exposed to drugs and as a result 
the child exhibits certain developmental 
problems. If a parent refuses services the 
department may file a dependency petition. 

The department shall notify the state 
attorney or a l~w enforcement agency of any 
drug use of a parent if a child dies of abuse 
or neglect or is a victim of aggravated child 
abuse. status: Pending in Appropriations 
Committee. 

H.B. 2297 would create a Alcohol and Drug 
Abuse Treatment, Intervention and Prevention 
Trust Fund to fund treatment, intervelltion, 
and prevention of alcohol and drug abuse. 
status: Pending in Finance and Tax 
Commmittee. 

1989 Fla. Laws Chap. 345 establishes the 
powers and duties of guardian advocates for 
drug-dependent newborns who may provide 
consent for medical treatment and advocate 
for child. 

1988 Fl~. stat. Ann. §415.503 (Supp. 1988) 
provide:;:. that "harm" to a child's health or 
welfare may occur when a newborn infant is 
born with a physical dependency on a 
controlled sUbstance I no parent shall be 
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subject to criminal investigation solely on 
the basis of an infant's arug dependency. 

legislative session 4/3-6/1. 

H.B. 1146 provided that any person who uses a 
controlled substance or dangerous drug while 
pregnant, and who as a result gives birth to 
a child who "tests positive for addiction," 
shall be guilty of the offense of 
distributing a controlled substance to an 
unborn child, a felony, subject to 
imprisonment for not less than one nor more 
than ten years. If it is the woman's first 
conviction, the judge may probate the 
sentence and may require the defendant to 
undergo a mandatory period of treatment. 
Upon a second conviction, the defendant shall 
be punished by imprisonment for not less than 
two years nor more than twenty. status: 
DEFEATED. 

legislative session 1/8- mid-march. 

H.B. 3219 provides that upon giving birth to 
a second drug exposed child, family court 
action would be triggered and the mother 
could lose custody of all her children; 
provides that children have a right to be 
born drug free and finds that it is the 
responsibility of all parents to protect that 
right by not using illegal drugs during 
pregnancy. status: Defeated. 

Nothing passed or pending. 

legislative session 1/8 - late March. 

S.B. 1337 provides for alcohol use during 
pregnancy warning signs. status: Pending in 
senate. 

S.B. 1685 establishes a Women's Office of 
Treatment to study and make recommendations. 
status: Pending in Rules committee. 

New Law 1989 Ill. Laws, P.A. 86-275 expands 
definition of neglect to include newborns whose blood or urine 
contains any amount of a controlled substance. 
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1989 Ill. Laws, P.A. 86-877 appropriates 
funds for the development'of a model program 
for the care and treatment of addicted 
pregnant: women, mothers, and their children. 

1989 Ill. Laws, P.A. 86-878 requires the 
department of health to conduct a statewide 
education program to inform pregnant women of 
the medical consequences of substan~e abuse. 

legislative session 1/10-6/30. 

Nothing pending. 

Ind. Code Ann. §31-6-4-3.1 (Burns 1987) 
defines a child in need of services as one 
born with fetal alcohol syndrome or an 
addiction to a controlled SUbstance. 

legislative session 1/8 - mid-March. 

H.B. 2564 authorizes drug testing of newborns 
if physician suspects mother of drug use; 
prohibits criminal action against the mother; 
requires more than a positive toxicology as 
evidence of child abuse; establishes a task 
force; allocates $125,000 for a demonstration 
project for treatment of infants, mothers 
with drug dependency problems and women of 
childbearing age. 

legislative session 1/8-late April. 

Nothing passed or pending. 

legislative session 1/8-4/7. 

H.B. 159 establishes a task force. 

legislative session 1/2-mid":~pril 

H.B. 603 would make drug use during pregnancy 
a felony. status: pending. 

legislative session 4/16-7/9. 
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H.B. 1647 would allocate $175,000 for one 
year for a three year pilot program setting 
up a halfway house for pregnant women and 
their children. status: DEFEATED. 

legislative session 1/3-4/18. 

Nothing passed or pending. 

legislative session 1/10-4/9. 

Nothing passed or pending. 

Proposed DSS policy - intervention if 
pregnant woman is suspected of using drugs. 
Essentially assumes that any woman who has 
hi~tory of drug use is a suspect for current 
use. 

Mass. Gen. Laws. Ann. ch. 119, §51A (West 
supp. 1988) defines neglect to include child 
who is determined to be physically dependent 
upon an addictive drug at birth. 

legislative session 1/3-all year. 

Nothing passed or pending. 

legislative session 1/10 - all year. 
(convenes every 2 years and remains in 
session throughout [except for short seasonal 
vacations] . ) 

1989 Minn. Laws Chap. 2390 omnibus cnild 
protection bill provides for use of posters 
warning of the dangers of alcohol use during 
pregnancy, expands definition of neglect tJ 
include prenatal exposure to a controlled 
substance as evidenced by withdrawal symptoms 
in the child at birth, results of a 
toxicology test perf.ormed on the mother or 
child, or medical effects or -7ryvelopmental 
delays, those suspecting "neglect" "shall" 
report the information to the local welfare 
agency, police department or county sheriff, 
grants immunity to those who report, reports 
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may be made available to social service or 
law enforcement agencies of other states~ 
provides immunity from liability for testing; 
provides that the local welfare agency shall 
conduct an immediate investigation and offer 
services which may include referral for 
assessment, treatment and prenatal care; "the 
local welfare agency may also take any 
appropriate action under chapter 253B, 
including seeking emergency admission under 
section 253B.05. 

legislative session 2/12-late Apri17. 

Nothing passed or pending. 

legislative session 1/2-4/1. 

S.B. 756 defines neglect to include prenatal 
exposure to drugs as evidenced by withdrawal 
~ a toxicology test performed on mother or 
child; reports of neglect shall be made to 
the Division of Family Services who "shall" 
contact the appropriate law enforcement 
agency; the division "shall" offer services 
which may include, but are not limit'ad to, a 
referral to treatment or prenatal Cilre. If 
the pregnant woman refuses treatment, the 
division shall file in the probate division a 
petition for the appointment of a guardian; 
proof that prenatal drug use produced 
intoxiciation, disorientation, etc. shall be 
prima facie evidence of neglect. 
Status: In House Budget committee 

legislative session 1/3-5/15. 

Nothing passed or pending in 1989. 

Legislature not in session in 1990. 

Nothing passed or pending. 

legislative session 1/3-April. 

1990 is not a legislative year. 
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Nev. Rev.Stat.Ann. 432B.330 (Mitchie 1989) 
defines child born with fetal alcohol 
syndrome as neglected. 

Provides for establishment of a task force. 

legislative session 1/3-early May. 

Nothing passed or pending. 

legislative session 1/9-all year. 

Nothing passed or pending. 

legislative session 1/16-2/14. 

H.B. 7515A would amend the public health law 
to create up to three demonstration projects 
which would involve the coordination of 
prenatal care, primary famiy care, drug 
treatment, parenting and other abuse 
counseling services, etc., to pregnant drug 
dependent women. Appropriates $2,750,000 for 
the demonstration project. 
status: pending. 

Leg. Drafting commission Bill 12099-03-0 
would prohibit the incarceration or 
confinement of women for drug use during 
pregnancy and prevent the use of positive 
toxicologies as evidence of neglect or abuse. 
status: Pending. 

H.B. 9735 would define abandoned child as one 
who tests positive for a controlled SUbstance 
at or about birth and has been abandoned at 
birth by the parent(s). status: Pending. 

H.B. 9602 would establish a demons'tration 
project for treatment services for addicted 
pregnant women. Allocates $200,000 to 
commissioner of health and director of 
division of substance abuse serv~ces. 
Program is to be administered thorugh the 
community health service in conjunction with 
a local community hospital. status: Pending. 
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legislative session 1/3-July. 

Nothing passed or pending. 

legislative session 5/21-July. 

Nothing passed or pending. 

no regular session. 

S.B. 324 defines neglected child as one who 
is addicted at birth to a drug; women who use 
drugs and give birth to addicted infants may 
be charged with prenatal child abuse and a 
class 2 felony. The court may mandate: 1) 
successful completion of a drug 
rehabilitation program; 2) tubal ligation; 3) 
participate in drug rehab and be monitored 
for contraceptive use (if she has a lapse, 
then is sterilized). 

If the woman does not choose any of the 
above, she is guilty of aggravated prenat~l 
child neglect and may be subjected to 
imprisonment for up to twenty-five years and 
fined or required to make restitution. If 
convicted, or if she pleads guilty, she will 
be required to reimburse agencies for their 
investigation or prosecution. Legislature 
has adjourned until late fall. status: 

Tabled in committee. 

legislative session 1/2-all year. 

Nothing passed or pending. 

legislative session 2/5-5/25. 

1989 Okla. Sess. Laws. Chap. 213 authorizes 
the Department of Human services to require, 
as part of an out-of-home placement plan. 
that the mother of a child born dependent on 
illegal drugs complete a treatment program 
before the child is returned to her. Also 
authorizes a treatment program for any other 
drug dependent adult living in the child's 
home as well as periodic testing of one or 
both parents. 
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Okla. Stat. Ann. Tit.10, §1101(4) (SUpp.1989) 
defines "deprived child" a's one born in a 
condition of dependence on a controlled 
substance and his parents is unable to and 
wilfully fails to provide special care. 

Okla. Stat. Ann. Tit.21, §846 (West 1989) 
requires mandatory reporting of birth of 
chemically dependent child to social 
services. If they find evidence of abuse, 
the information is to be provided to district 
attorneys. Failure to report may be a 
misdemeanor. 

H.B. 2481 "extends Juvenile Court jurisdiction 
to children born with addiction or any 
indication of drug use by mother are removed 
from mother's custody. status: passed House 
DEFEATED. 

In 1991 a proposal seeking to establish 
treatment on demand will be introduced. 

Nothing else passed or was introduced. 

S.B. 575 provides for persons reqired to 
report child abuse to report children with 
fetal alcohol syndrome, neonatal abstinence 
or the systemic presence of a SUbstance: 
prohibits criminal investigation of the 
birthmother: creates a registry of children 
born to women who used drugs or alcohol 
during pregnancy. status: in House 
committee. 

H.B. 2330 reqires that physicians report 
pregnant women who are using drugs or alcohol 
~o the Department of Health: the Department 
shall conduct an appropriate assessment and 
offer services including treatment and 
prenatal care: doctors must obtain the 
informed consent of the patient before 
testing except authorizes testing where 
obstetrical complications indicate that a 
patient has ingested a controlled substance 
between 24 weeks of gestation and delivery: 
provides immunity from liability to medical 
personnel: reqires that the test be 
confirmed. status: in Committee on Health 
and Welfare.------

legislative session 1/2 - all year. 
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H.B. 9320 expands definiti~n of manslaughter 
to include death of a child resulting form 
injestion of drugs by a pregnant woman. 
Status: DEFEATED 

A number of other punitive measures were 
introduced but were all defeated. However, 
the Department for Children and Families has 
passed regulations requiring physicians to 
report drug-dependent pregnant women. 

H.B. 6084 (1989) establishes a special 
commission to study the current status of 
treatment programs available to drug 
dependent mothers and the corresponding 
placement options available to young children 
born of drug dependent mothers. 

legislative session 1/2-May. 

Nothing passed or pending. 

legislative session 1/9-6/7. 

Nothing passed or pending. 

legislative session 1/9-early l1arch. 

Nothing passed or pending. 

legislative session 1/9-mid-April. 

Nothing passed or pending. 

no regular session. 

Nothing passed or pending. 

legislative session 1/8-2/21. 

Utah Code Ann. 62A-4-504 (1989) requires 
medical personnel to report when they find a 
child born with fetal alcohol syndrome or 
dependent on a controlled substance. 

Nothing passed or pending. 
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legislative session 1/2-mid-April. 

Nothing passed or pending. 

legislative sesssipn 1/10-3/10. 

HB 2751 provides for treatment for infants 
with special needs. Status: DEFEATED. 

1989 Wash. LaWs, Chap. 271, Part IV creates a 
drug enforcement and education account to 
provide appropriations services to drug 
dependent pregnant women. 

legislative session 1/8-3/8. 

Nothing passed or pending. 

legislative session 1/10-3/10. 

Act 122 - The legislature held a special 
session on drug-related issues; infant may be 
tested with parental or guardian consent; 
positive toxicologies must be reported; 
provides for provision of services. 

legislative session 1/23-5/17. 

Nothing passed or pend,i.ng. 

legislative session 2/13-early March. 

Nothing passed or pending. 

legislative session 1/8-4/30. 



187 

APPENDIX C 

The following includes all states that have public accomodations 
laws: 

Alaska Sta.§18.80.200; 
cal. civ. Code 51, 52; 
Col. Rev. stat. §24-34-6Q1; 
Conn. Gen. Stat. §46a-63, 64; 
Del. Code Ann. Tit. 6, §4504; 
D.C. Code Ann. §1-2519; 
Fla. Stat. §509.092, .141, 142; 
Idaho Code §67-5909(5); 
Ill. Rev. Stat. ch. 68 5-102, 103; 
Ind. Code §22-9-1-2; 
Iowa §601A.7; 
Ran. ptat. Ann. §44-l009 (c) (1) ; 
Ky. Rev. Stat. Ann. §344.130, .145; 
La. Rev. Stat. Ann. §49:l46; 
Me. Rev. Stat. Ann. title.5, §§495l, 4952; 
Md. Code. Ann. art. 49B, §5; 
Mass. Gen. L. ch.272, §98; 
Mich. Compo Laws §37.2301; 
Minn. Stat. §363.03(3); 
Mo. Rev. Stat. §314.010; 
Mont. Code Ann. §49-2-304; 
Neb. Rev. Stat. §20-134; 
N.H. Rev. Stat. Ann. §354-A:8(IV); 
N.J. Rev. Stat. §10:5-12(f); 
N.M. Stat. Ann. §28-1-7(f); 
N.Y. Exec. Law §296(2); 
N.D. Cent. Code §12.1-14-04, §14-02.4-14, -02.4-16; 
Ohio Rev. Code Ann. §4ll2.02(g); 
Or. Rev. Stat. §30.680; 
Fa. stat. Ann. tit. 43, §955(i); 
R.I. Gen. Laws §11-24-2-3.1; 
S.D. Cod. Laws Ann. §20-13-23; 

'Tenn. Code Ann. §4-21-111; 
Utah Code Ann. §13-7-3; 
Wash. Rev. Code §49.60.215; 
W. Va. Code §5-11-9(f); 
Wis. stat. §942.04; 
Wyo. stat. §6-9-l0l. 

Arizona, Oklahoma, Nevada and Vermont have statutory 
prohibitions against discrimination in public accomodations but 
gender discrimination is permissible. See Ariz. Rev. Stat. Ann. 
§41-1442; Nev. Rev. Stat. §651.070; Okla. Stat. tit. 25, §l402; 
vt. Stat. Ann. tit. 13, §1451. 
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Mr. HASTERT. If I may, I'd like to introduce Mr. Ryan as a con
stituent and certainly a colleague that I've known for a number of 
years in my experience in the General Assembly. Jim Ryan is the 
State's Attorney of one of my counties, DuPage County, that is ap
proaching a million population, so it's a big responsibility. 

Even more so, I'd like to introduce you to somebody who has 
been extremely interested and effective in the area of children and 
family issues. Mr. Ryan just recently authored a bill that was 
passed in the Illinois General Assembly, commonly known as the 
Cocaine Baby Bill, that was signed into law last August and effec
tive this January. In years past, he's established programs in 
DuPage County for women and children and families, including the 
establishment of the Children's Advocacy Center for sexually 
abused children, which has become really a state and a national 
model. 

His office recently established one of the most comprehensive 
programs for battered wives and physically abused children in Illi
nois. Three years ago, he established the award winning program 
of child support and enforcement. That's certainly something that 
we've talked a great deal about in this committee for DuPage 
County. We certainly extend to him a very, very warm welcome to 
this committee. 

STATEMENT OF JAMES RYAN, J.D., DUPAGE COUNTY STATE'S 
ATTORNEY, WHEATON, IL 

Mr. RYAN. Thank you, Chairman Miller. Thank you distin
guished members of the Committee and Congressman Hastert for 
that very kind introduction. I want to thank you for today's invita
tion and for the opportunity of discussing some of the iS3ues that 
are important to all of us and to participate in this important 
public hearing. 

'l'he most serious threat, I think, to the health, safety and wel
fare of every American is the continuing epidemic of drug abuse. 
We still, despite our efforts, have drugs in schools, neighborhoods 
and in the work place. The link between drugs and crime is clear 
and now well documented. Drugs, in fact, threaten to overwhelm 
our criminal justice system. 

The problem of prison overcrowding is exacerbated by the 
number of drug admissions in Illinois and across the country. Now 
the latest victims in this drug epidemic are cocaine babies and 
other drug-exposed infants. As was indicated here earlier today, it's 
estimated that there are some 375,000 of these children born last 
year and possibly every year. . 

These kids are 15 times more likely to die of Sudden Infant 
Death Syndrome. They are born with developmental disabilities, 
learning disabilities and we are literally creating a generation of 
damaged children in this country. In Illinois, the number of report
ed cases of drug-exposed infants has increased dramatically over 
the years. 

Back in 1985, the Department of Children and Family Services, 
which is our Welfare Protection Agency, reported 181 cases of 
drug-exposed infants. That figure rose to 2,175 in 1989. In 1990 
through March of this year, there were 1,880 cases reported. The 
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projected number for the rest of the year is, again, much larger. In 
DuPage County where I am in my second term as State's Attorney, 
we had 22 reported cases last year that required some court in
volvement. This year we have 8 cases where petitions have been 
fIled in juvenile court. 

Not long ago, my office, in collaboration with Dr. Ira Chasnoff, 
who is a physician at Northwestern University and an expert in 
perinatal care, worked together to draft a bill which would make it 
easier to deliver services and treatment to drug-exposed infants in 
Illinois. That bill was signed into law in August of last year by 
Governor Thompson and became effective in January of this year. 

The bill makes two important changes in Illinois law. The first is 
that it redefines neglect under Illinois law to include any newborn 
that tests positive for any illegal controlled substance. So it creates 
a new category of neglect in Illinois in addition to environment, in
jurious and instances where a child isn't given proper shelter or 
food or clothing. There's a third category of infants that test posi
tive for an illegal controlled substance. 

The second change in the law mandates that doctors and other 
health care professionals report findings, positive findings to the 
Department of Children and Family Services. Let me pause at this 
juncture to tell you what the law doesn't provide for. It does not 
provide for mandatory drug screening. It simply says that if a 
doctor or health care professional happens to identify a controlled 
substance in the blood or urine of an infant or a newborn that that 
be reported to the Department of Children and Family Services. 

Secondly, it does not involve the criminal prosecution of the 
mother. It is a proceeding in juvenile court and. there are no crimi
nal sanctions. Medical research suggests that early intervention is 
important to reduce the risk to these children. That was the pur
pose for enacting this piece of legislation. 

The Department of Children and Family Services, once this 
report is received, is required to investigate the circumstances sur
rounding the evidence which comes to its attention. It has the 
option, of course, of contacting the State's Attorney and fIling a pe
tition in juvenile court to determine whether or not this child 
should be adjudicated a neglected minor under Illinois law. 

In Juvenile Court, the focus of the proceedings is what is in the 
best interest of the minor child and how to best preserve the 
family. The Juvenile Court judge, if there is a finding of neglect
and under this particular statute it would be a per se situation if 
you call prove that there is a positive test-the court then has a 
number of options, including simply monitoring the child's progress 
and medical treatment. 

The mother can voluntarily enter a drug rehab program. The 
range of options include, in the more extreme situations, placing 
the child in foster care and naming that child a ward of the court, 
naming the Department of Children and Family Services as the 
guardian of that child. 

The mother, as part of the court proceedings, because she is a re
spondent in the action, can be required to undergo drug rehabilita
tion. She can be required to learn certain parenting skills, because 
one of the things we all have learned about cocaine babies and 
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other drug-exposed infants is that they are often very difficult for 
parents to handle. 

Parents need to be educated on how best to handle these chil
dren. The incidents of child abuse and families that have given 
birth to cocaine babies has increased. At least there is some evi
dence that suggests that. So pt!renting skills are important. 

The court has the authority to order the respondent mother to 
undergo treatment. In cases where this child is at risk, as a condi
tion preceding reuniting the mother with the child, the court can 
require drug rehabilitation. For intervention to be successful, we 
must have adequate treatment resources. 

In Illinois, we've taken important steps to provide treatment to 
mothers and children, but more obviously needs to be done. That 
fact has been highlighted very well during today's hearing. We do 
need more money for treatment facilities that can accommodate 
mothers and children, and to provide things like job training oppor
tunities, daycare for their children; a whole host of services that 
need to be provided. 

To solve the problem, ultimately will require increased public 
education. We have to convince mothers and women that drug 
abuse is detrimental to their health and to the health of the fetus, 
and their newborn children; and in doing so, hopefully prevent this 
problem from ever happening. We also, as was pointed out during 
the hearing, have to increase the amount of training that doctors 
receive so they can better identify drug exposed infants. 

The Congress can take a leadership role in combating the dan
gerous consequences of drug abuse, to women and children, by pro
viding or helping to provide adequate funding to the states; and in 
doing so, we can all work together in preserving our countries 
greatest resource, our children. Thank you, Mr. Chairman. 

[Prepared statement of James Ryan follows:] 
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PREPARED STATEMENT OF JAMES E. RYAN, DUPAGE COUNTY STATE'S ATTOR"EY, 
WHEATON,IL 

T~5tlmony of James E. Ryan, State's Attorney 
of DUPlge County, Illinois end President of 
the Illinois state's Attorney's Association, 
befor~ the Select Committ~e on Children, 
Youth and Families of the united states House of 
Repr'e~e,'t/lt;ves dUr'ing the May 17, 1990 
hearing entitled "Law and Polley Affecting 
Addicted Women snd The;,' Children"; 

T wish to thank the members of the Seled Comml tte" h,,' 

As state's Attorney for the ."and 

moz. populou~ county in Illinois for th~ past six year3 h,lv,," in 

mllnv oifte('~nt ways addr'essed the multi"dim'!!nsional pl'obl-!'ms 

t,1<:ing my c;ommuniry due to the epidemic use of illicit dl'U'3::;. 

UI," ,:.1 the most unfor'tunate aspects of this problem and Olle which 

harbor::; ~v~n mot'/! severe consequences for' the futur'e i5 thO! '~v~rv 

day l.idh of children whose mothers used illegal dt'ugs ..lU"in:,! 

Th~ medical evidence indicates that a child born to ~ 

inf3nt death syndrome, and such a child I~ ~t ~ much g(,~3t.(' ri~k 

of Duffering health problem~ such as low birth weight, motor 

development problems, neurobehavioral deficiencies and Qthel 

phy~,i(o!ll abnormalitios. 
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' .... h~n our' legislation was pr'oposEld w,,: examined the r epo, teo 

cas~~ ot bob;~s born In Illlno;s with evidenc~ of drug abu~e by 

th~ muther and found the following numbers of reported CdS~U: 

Fisc~l Vear Ending 6/30 

1 eas I e I 

1986 - 297 

ISS7 " S30 

19B5 - 1,231 

le8e - 2,175 

(an of 3/30) I S90 - 1,880 

(projected) 1990' 2,616 

(projected) 1109\' ~,14. 

ApprDxlm~tely eo percent of these 

(Chicago), Thus, the statistics 

cases were from Cook ':OlJllty 

would strongly indicate that 

Tt should b~ n~t~d 

H,.,t th~::;e I'epor'ted cas~s pre-date the pr ... :;ent mBndab:,r'y ,~,,,,:,,·t 

ing r.quirements, therefore, the number of future c~se~ wDuld 

likely exceed this pattern of escalatIon, 

In iln '!ffert to .!!ddr'ess this sociat.!!l pr'oblem I h,~" my 

otflee drBft certain legi!lation in 1989. This leglslatlnn wn~ 

d'?slglled to r'~q\J,",'e state inter'lIention.at a point. in timE ",Iv 1'1 

slop~ could be undertaken to lessen the consequences t. both 

moth'lI ,3nd child. The le;islatillO!! pr'oposel recaived blp.;t·ti3,ln 

;;P",I1::;,.,':::hip In the rlliM';$ GE'ner'!l1 /lss()mbly and WIIS sign()d hy 
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Govern0r Thompson in August of lest year and wa$ ptf~ctivt 

,1.!!Inuar'y " 1990, 

rh" legislation, which W,!1l5 I",.,f/H'r'~d to <lS th~ "Coc'li" .. E' .. lb~" 

Dt II, .~t~bllshed a new category of neglected mlnor$ for C~Dft~ in 

which <l newborl1 tested positive fOl' illegal drugs, th~,'''by 

~l lowinw the Department of Children and Family Services (OCFS) tc 

illler'vene with ser'vices and tr'eatment, The bi II mandate~ h,:'," th 

,,!jl'(' PC'I'!\onnel to repor't to O('FS any blood 01' urine t()~t7, whi..!', 

indicate the presence within the newborn of any contlall.d 

luh~tnnctS, or metabolltle$ of such ~ubstance!, other than tho~e 

which may have been administered to the mother 01' nl'!wbol'" t.),' 

le9itim~te medical treatment, 

These n.::g 1 ect C3ses are pr'ocessed under' th~ ,.luvenl'" '-,<ltJl't 

All ,,f rllinol~, ~nd, thus, th'! focu"-I as In all juvellih "IIJI'j 

"I.!$e~, is the "best inter'e3ts of the mino,'" and the pr'eservation 

elf ih. tam'ily, These cast's I!II-e not handled a! criminal mdtt"Ir., 

Th" ,Juveni Ie Cour't Act offers a full r'ange of Intel'V~/lti,)O 

nplinn9 cDn~l~tent with the aforementioned objectives. The typ~s 

nf int"rv~ntlon range from Informal action by DCFS whi~h might 

inc-Iud", voluntary treatment of the motht't, Dnd monitol'ing ,:.j tlH: 

child':; medical condltic,n to '!xtreme cases in which t .. ,'m~1 

j"v,.ltil~ pl'occedings might b~, undedako!>n to pIII<:/! the child in 

foster ,;are. 
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TIH' prob I em to be addressed i s th~ consequences .,d '''' 

moth~r'5 drug abuse. The moth~r may need help In dealing wIth 

nvt, (,Illv her' own addiction but the extr'eme pr'oblems of p.11')lliinq 

.J r.hild with sever'e medical pr'oblem3 as a r'esult of h'!'l dlllg 

IlddidiClIl. This appr'oach is not designed to punbh the ml,)tl"~I, 

but to intervene wi th tr'eatment zo as to addr'ess the best i'lt,·,· 

',rolfl elf the child end the fIlmily a~ fl whole. 

1 would fully endorse any dction this Committee might t.k~ 

which would ~er ... e to implement this appr'oach, not only within th., 

Stat" of I II i noi s, but throughout the IJni ted State:!. The ullde," 

Iyin~ ~nmpon~nt of this entire approach i~ treatment, The 

\:t)n9"~$'1 i~ in ,1 position to pr'ovide the Il!ader'shfp .:lnd rUlldin':'l 

1lf'("S~';H·y to adequately implement these pl'ogr'ems. WI! (is ""PI',!, 

~~nt~tives of the people, have an obligation to add,~s~ the 

d.,,,,~.tllting consequences of dr'ug ~buse whlc.h could lead to ,I 

·~.'n"r"tion of damaged chi ldr·en. 
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STATEMENT OF JO ANN KAUFFMAN, M.P.H., PRESIDENT, NATION
AL ASSOICIATION FOR NATIVE AMERICAN CHILDREN OF ALCO
HOLICS, WASHINGTON, DC 

Ms. KAUFFMAN. Thank you for inviting me here to this hearing 
to testify on behalf of The National Association for Native Ameri
can Children of Alcoholics. I'm the President of the Board of that 
organization and we were formed in 1988 and have been providing 
training to Indian communities around the multi-generational 
effect of alcoholism and substance abuse in our communities. 

Before getting into the recommendations, I would like to provide 
some background on substance abuse in Indian communities. The 
Indian Health Service, which is the federal agency that has pri
mary responsibility for health care over Indian people, cites that 
four out of the ten leading causes of death for Indian people are 
directly related to alcoholism or alcohol abuse. These include acci
dents, cirrhosis, suicides, and homicides. 

Others among those ten leading causes of death can be indirectly 
related to alcoholism and substance abuse. Indian people die from 
alcoholism at a rate five times that of the general public. While the 
Indian Health Service has been able to show that infant mortality 
in Indian communities has been reduced, the infant mortality rate 
has been reduced primarily in the neonatal period of life; that is 
from birth to twenty-eight days. 

From twenty-eight days to twelve months, infant death rates for 
Indian people again start to climb above the national average. This 
is during the time when the infant is exposed to the home environ
ment and most vulnerable to the alcoholism and other addicted be
haviors in the household. 

There are a variety of theories as to why Indian people experi
ence a much higher alcoholism rate than other people in the 
United States. Some believe that it is a genetic pre-disposition, 
other people believe that it is a learned behavior that was learned 
by Indian people at the initial contact with Europeans and the gifts 
of firewater and the rituals of drunkenness at the treaty signing. 

Other people believe that it had to do with prohibition; until the 
1950's Indian people could not legally purchase alcohol. Yet others 
believe that it is a result of the depression from poverty, and 
racism, and cultural loss, and relocation that contributes to Indian 
alcoholism. 

Whichever theory you subscribe to, overlay all of these together, 
and you see the formula of why Indian people experience such a 
high rate of alcoholism. 

For our youth, we have other problems as well with the introduc
tion of cocaine into the reservation settings and other illegal drugs. 
We also have a history of inhalant abuse among young children 
who inhale anything that will get them high, from glue to gasoline 
to paint. 

The services that are available to Indian people are very sparse. 
It's estimated that only two percent of all those Indian people who 
require substance abuse treatment are able to get substance abuse 
treatment. 

In the 1970's the National Institute on Alcohol Abuse and Alco
holism provided some initial start-up funds for Indian alcohol pro-
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grams. In 1976 the Indian Health· Service absorbed these NIAAA 
programs under the authority of the Indian Health Care Improve
ment Act. But it was not until the passage of the Anti-Drug Act in 
1986 and the amendments in 1988 that Indian communities really 
began to develop their own community based response to alcohol
ism and substance abuse. 

Today, we are facing the difficulty of developing services specifi
cally for Indian women. The resources I have described developed 
through NIAAA were basically treatment programs based on the 
twelve step model of Alcoholics Anonymous. A good program, but 
the experience was that it was mainly effective with older adult 
male chronic alcoholics. For Indian women, and for youths, new ap
proaches are necessary. 

Fetal Alcohol Syndrome has become a major problem in Indian 
communities. A recent book by best-selling author, Michael Dorris, 
entitled, "The Broken Cord," describes his own personal struggle 
raising his adopted son who is diagnosed with Fetal Alcohol Syn
drome. 

Chairman MILLER. I'm sorry, we are going to have to interrupt 
you. We have to go vote, and then we will return and continue 
your talk. 

[Recess.] 
Chairman MILLER. Sorry for the interruption. 
Ms. KAUFFMAN. That's okay, I understand it was for a good 

cause. 
I was discussing the problem of Fetal Alcohol Syndrome in 

Indian populations. The researchers in 1980 estimated that one in 
seven hundred and fifty live births were babies with F AS. Indian 
Health Service has estimated their F AS problem as high as ten in 
one thousand live births. However, in the book by Michael Dorris 
where he interviewed various Indian experts working in the field 
with Indian women, their estimates were as high as twenty to fifty 
percent of all Indian babies born were FAS. 

"F AS" is diagnosed by basically a constellation of symptoms in
cluding facial deformations, low birth weight and mental retarda
tion, in varyjng degrees. Many of these children are unable to take 
care of themselves when they grow up and require institutional 
care or some constant care. They also show up in special education 
classrooms. Without adequate training on how to make a diagnosis 
and without support for the children after they are born, they are 
basically children who are being born into a system that is not pre
pared to deal with them. The problem seems to be increasing. 

Before moving here to Washington, D.C., I was the Director of 
the Seattle Indian Health Board in Seattle, Washington. That's a 
non-profit organization serving the health care needs of Indian 
people ill that area. Included in our service program was the inpa
tient alcoholism-drug treatment facility called the Thunderbird 
Treatment Center. 

A part of what we provided there included inpatient drug treat
mE)nt for women. This was a program that we developed in re
sponse to growing need, but we realized that simply expanding the 
treatment program from the male treatment program to create ad
ditional beds for women was not enough. Women had unique need 
in the treatment setting. 
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One example that we had was an Indian woman who was on 
AFDC, made the decision to get into treatment, and she left her 
children in the household with her boyfriend who was taking care 
of them and she applied for state subsidized treatment and was ac
cepted and enrolled into t.reatment. She was in treatment for about 
two weeks when she was notified that because she was accepted 
under the state paid treatment resource for low-income women, the 
state discontinued her AFDC eligibility until she completed the 
treatment. So, there was no longer financial support for her chil
dren while she was in the treatment program. 

As a result of that news, she quit treatment and decided that it 
was better for her to be at home and to continue to try to take care 
of her children, and to use the state support to pay for the basic 
needs of maintaining her family. 

We have other examples of women that wanted to get in to treat
ment but were afraid that if they: take their children and give 
them to temporary foster care that they may not get their children 
back. Indian people have a very recent memory of the time before 
the Indian Child Welfare Act when up to thirty to forty percent of 
all the Indian children were being taken away and being placed in 
non-Indian foster homes, and eventually adopted and lost. 

Although the Indian Child Welfare Act has provided additional 
protections against that happening it is still a dangerous situation 
for Indian women and they are leery of making that placement in 
temporary foster homes. There is also not always the extended 
family that is sober to take care of the children. So, it is a compli
cated process to get them into treatment. 

The other problem we experienced in dealing with Indian women 
is that there's a large percentage of women in treatment who are 
also adult survivors of child sexual abuse. The treatment program 
we had developed was not designed to respond to those issues, and 
the difficult task of trying to build a bridge between alcoholism 
treatment and the mental health system began and it was a very 
difficult process. 

I have not seen two professional disciplines that have so much in 
common, but yet have such a hard time speaking with each other 
and finding common ground to help clients as the substance abuse 
and mental health professions. I think if we can get those two pro
fessions dealing with each other in a little more formal way, and to 
try to streamline services available to people, so that they don't 
have to pick and choose between those two professions, it would 
help. 

Finally, in my position as the President of the National Associa
tion for Native American Children of Alcoholics, I want to point 
out that the damage to children from alcoholism and substance 
abuse occurs not only in utero, but throughout their lifetime in a 
home that is disrupted by the chaos and violence that go along 
with addiction. For the Indian population we have estimates be
tween fifty and eighty percent of the adults experiencing alcohol
ism or alcohol abuse. 

That means the same percentage of Indian children are growing 
up in homes where they are most likely to suffer physical, sexual, 
emotional abuse and neglect. They are most likely to experience 
school dropout, or social isolation, chronic depression, low self-
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esteem, suicide, promiscuity, and eventually developing their own 
chemical addiction as they grow older. 

These children need to be treated also. They need not just to be 
brought into the treatment setting with their parents, but they 
need their own unique treatment so that they can begin to over
come the traumas they have experienced, and the childhood that 
they were denied. 

In summary, I would just like to say that the recommendations 
that we have here are specific and I hope that you can carry them 
to whichever committees are appropriate. I would like to see a 
multi-disciplinary approach that will bring in the mental health 
and child protection and alcohol treatment providers to deal with 
families as a whole, rather than dissecting them based on categori
cal funding criteria. 

I'd like to see tribes establish treatment programs where women 
can bring their children with them, and children can get their own 
treatment. I think that we need to provide more training for medi
cal providers on how to confront patients about alcoholism and 
other addictions, in a way that's going to support a treatment al
ternative. 

We also need to provide training to community members and 
family members about how to confront loved ones with addictions. 
I discussed with some of my fellow panel members here the issue of 
involuntary civil commitment and I think that is something that 
needs to be looked at as an option. The only argument I have heard 
opposing this option so far is that there are not enough treatment 
beds for those that really want to get into treatment. It is an issue 
that needs to be looked at. 

Certainly the biggest crime we have here is the fact that there 
are not enough treatment resources to respond to the need and if 
we could put nine billion dollars into treatment: I think the 
demand for drugs would drop SUbstantially. 

I think that the Indian Health Service needs to receive some 
fairly specific direction about developing services for Indian women 
around treatment. The model that it is using dates back to the 
1970 NIAAA approach, and it is a very good foundation, but serv
ices need to be dedicated and set aside for Indian women. 

I'd like to see some direction toward the Indian Health Service to 
end the wars between mental health and addiction treatment 
fields. I'd like to see the Indian Health Service develop specific 
funding around training providers to diagnose Fetal Alcohol Syn
drome and to provide support for FAS babies and FASD adults in 
Indian communities. 

And finally, I would like to see some attention to the needs of 
Indian children who are growing up in alcoholic homes. To provide 
them safe places, to provide· them sober role models, so that the 
cycle of addiction can end. I would also like to mention that there 
are very specific cultural needs that. Indian people have in terms of 
their own treatment and their own recovery. 

I don't think that that is unique to Indian people. I think that 
the cultural oppression that different groups of us have experi
enced throughout history has a legacy that carries on for many 
generations, and that turns into a sort of chronic depression. The 
depression and the suicide and the chemical abuse experienced in 
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Indian communities has a strong relationship to the oppression 
that Indian people have experienced in the past. 

Racism has had a big impact on how we have viewed ourselves 
and how much we can respond to the times when we do encounter 
racism in the broader community. If there is not that strong foun
dation, if we believe even any of the negative things that we hear, 
that undermines our wellness. 

In closing, I'd like to say that Indian women, in traditional 
Indian teachings, have been given the role as the life givers, and 
the peace makers, and the spiritual centers of the family. We need 
to bring this teaching back. I appreciate this opportunity to be 
here. I think that this is a step toward replacing that role again. 
Thank you. 

[prepared statement of Jo Ann Kauffman follows:] 
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PREPARED STATEMENT OF Jo ANN KAUFFMAN, M.P.H., PRESIDENT, NATIONAL 
ASSOCIATION FOR NATIVE AMERICAN CHILDREN OF ALCOHOLICS, WASHINGTON, DC 

Mr. Chairman: 

My name is Jo Ann Kauffman. I am the founding President of the National Association for Na
tive American Children of Alcoholics, a non-profit advocacy and trnining organization fonned in 
1988. I am an enrolled member of the Nez Perce Tribe of Idaho. I hold a Masters Degree in 
Public Health Administrntion from the University of California at Berkeley. For the past seven 
years I was the Executive Director of the Seattle Indian Health Board, in Se>lttle, Washington. In 
lhis capacity I managed health services delivery for the 20,000 Indians and Alaskan Natives in 
the greater Seattle area, including the administrntion of a 95-bed inpatient alcoholism and drug 
treatment facility called the Thunderbird Treatment Center. In August of last year, I left my job 
with the Seattle Indian Health Board to relocate to the Washington, D.C. area where I now reside 
and work as a health policy consultant. I continue to volunteer my time with the National Asso
ciation for Native American Children of Alcoholics. 

The National Association for Native American Children of Alcoholics is most concerned about 
"breaking the cycle" of addictions in the Indian community. Multigenerntional alcoholism and 
substance abuse among Indian families sets the stage for children to be born into an environment 
where, left untreated or unhelped, they will live to repeat the cycle. Today, many Indian families 
are experiencing substance abuse in their families at the fourth or fifth generntion. The effects of 
the dysfunction related to addiction can be carried from one generntion to the next. The over
whelming majority of Indian adults treated for substance abuse addiction are children of alcohol
ic parents. 

Given the multigenerntional effects of addiction, "punishing the addict" is hardly the solution to 
this complex problem. However, the safety of both mother and child must be protected and ef
forts to prevent and treat addictions and problems related to addiction in the family system must 
become a priority in this society. The following are the specific recommendations to this Com
mittee related to "UIW and Policy Affecting Addicted Women and Their Children" presented on 
behalf of NANACOA: 

1. Federnl, State and Local (including Tribal) authorities dealing with Child Protection, Sub
stance Abuse Treatment and Mental Health Counseling must be provided the incentive to 
coordinate services to deal with the whole family, rnther than dealing with each member of an 
addicted family based on categorical funding criteria of the respective govemment agency. 
Often the services available for the addicted mother are not able to resolved questions about 
child care, tempornry child custody or family treatment while the mother is in treatment. This 
becomes a disincentive for the mother to seek treatment for her addiction. 

2. Special funding should be provided for Tribes and Indian Communities to establish treat
ment progrnms for Indian women who want to keep their young children with them in the treat
ment settirig. These family treatment models must include individualized support and treatment 
for the children as well. 

3. Training should be provided to medical providers on how to confront a patient with alco
holism or other addictions in a way which will be supportive of addictions treatment alternatives. 

4. Involuntary, civil commitment into treatment for pregnant or parenting women, whose 
addiction endangers the lives of their fetus and/or children should be examined and implemented 
by tribal communities as a final alternative to intervention, failing other means to intervene. 
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5. The Indian Health Service should be directed and funded to develop treatment modalities 
which deal specifically with Indian Women. The history of alcoholism treatment in Indian com
munities has shown that the current approach is targeted at the adult male population. Women's 
issues need to be better understood and supported. Child sexual abuse, relationship addiction, 
overeating, battered women's syndrome and cultural oppression of traditional roles for Indian 
women need to be addressed. Likewise, the unique strengths Indian women possess such as their 
value of the family, protection of the children can be utilized in the treatment setting to support 
their own recovery. Model treatment progta/IIS serving exclusively Indian women and their chil
dren should be funded by IRS to be accessible to Indian people in all geographic regions. 

6. Barriers between the "Mental Health" and "Addictions Treatment" disciplines must be 
broken down and new treatment modalities which offer a long term recovery path, beginning 
with addictions treatment and continuing on to address tb,! other mental health related issues of 
Indian women must be developed. The "turf wars" are killing Indian people. 

7. The Indian Health Service must develop a more comprehensive approach to dealing with 
Fetal Alcohol Syndrome (FAS), to assure appropriate diagnosis andJ long term care. Special Pro
grams including custodial support is needed for Indian people diagnosed FAS. This includes 
special learning programs for FAS children, support for their parents and living programs for 
FAS adults. 

8. The Indian Health Service, the Bureau of Indian Affairs and Indian communitics must 
provide support for Indian children of alcoholics or other addicted parents, so that Indian chil
dren can understand the addiction, learn to cope with the addiction in their family, learn survival 
skiIls to stay alive in the chaos of addiction and to fmd support and emotional nurturing from 
other adults while their parents are still actively addicted. This support will substantiaIly im
prove the chances for these children to avoid repeating an addicted lifestyle when they grow up. 

BACKGROUND ON ADDICTIONS IN THE INDIAN COMMUNITY: 

The Indian Health Service data states that four (4) out of the top ten (10) leading causes of death 
for Indian people are directly related to alcoholism or alcohol abuse. These causes include acci
dents, cirrhosis, suicides and homicides. The mortality rate for Indian people dying from alco
hol and its related effects is 5 times the rate for the general public. The Indian people dying from 
alcoholism and substance abuse are young, much younger than the general population. Lifestyle 
factolS consistent with addiction, can also be involved indirectly in other causes of death and 
morbidity for Indian people. While the Indian Health Service boasts success at lowering the in
fant mortality rate for Indian babies, the data shows that the real improvement is during the neo
natal period, from birth to 28 days. During the post-neonatal period, from 28 days to 12 months, 
the infant death rate for Indian children begins to rise above the nationru rate. The post-neonatal 
period is the time when the infant is in the home cnvironment and most vulnerable to parental al
coholism or other addiction among adult caretakers. 

There are a variety of theories !lS to the disproportionate rate of alcoholism among Indian people. 
Some believe it is a genetic predisposition which makes Indian people vulnerable to the disease, 
alcoholism. Others believe it is a learned IY'havior, which began back in the treaty signing days 
when "fire-water" was a Euro-American gin and drunkenness a ritual of the event. Still others 
support the theory that Indian alcoholism is a symptom of the pervasive poverty, oppression, 
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cultural loss and excessive grief elqx:rienced by Indian people through-out the generntions. 
Overlay all these propositions and assume each of these theories has some validity, Indian people 
are at tremendous risk for alcoholism and other addictions. 

In the early 1970's, the National Institute on Alcoholism and Alcohol Abuse (NIAAA) funded 
the development of Indian treatment programs through-out the United States. These programs 
were based on the 12 Step model of Alcoholics Anonymous and attracted mainly older adult, 
male, chronic alcoholics. In 1976, the Indian Health Care Improvement Act provided authority 
and direction to the Indian Health Service to assume responsibility for these NIAAA trealIhent 
programs and they were transferred to lliS, where they were refmed and standardized. While 
the problem of alcoholism and other substance abuse began to change in Indian communities to 
become a problem among a growing number of Indian women and youth, the treatment effort 
changed slowly. The passage of the Anti-Drug Act of 1986 and related amendments in 1988, 
brought about rapid, broad-based, community level involvement in the prevention of substance 
abuse in Indian communities and a better understanding of the pervasiveness of the problem. 

Today, Indian communities have a much better grasp on the complicated web of factors which 
undermine their wellness, but often lack the financial support or authority to address them. 
Communities such as Cheyenne River Sioux, Wind River and Flathead have proceeded to initiate 
community efforts to eliminate alcoholism and substance abuse. Understanding unique wom
ens issues in the treatment process has not been a major focus in Indian community treatment 
programs as it needs to be. Many Indian communities have come face to face with the issue of 
womens addictions in their effort to prevent fetal alcohol syndrome. 

FETAL ALCOHOL SYNDROME (FAS) AND FETAL ALCOHOL EFFECT (FAE): 

Recently data has become more available regarding Fetal Alcohol Syndrome (FAS) and Fetal 
Alcohol Effect (FAE) among Indians. Fetal Alcohol Syndrome is an entirely preventable birth 
defect found in children, caused by maternal intake of alcohol during pregnancy. The FAS child 
is generally diagnosed by a constellation of features including low-birth weight, characteristic 
facial deformities and mental retardation. Children diagnosed with FAE experience some, but 
not all of the FAS characteristics. Just as the incidence of alcoholism and alcohol related death 
is higher in Indian populations, the estimates of birth defects to Indian children due to alcoholism 
is also higher than for the general public. In 1980, Dr. Anne Streissguth a leading FAS research
er estimated that the rate ofFAS babies born in the United States was 1/750 live births. The,In
dian Health Service estimates that the rate ofFAS babies born to Indian women ranges from a 
low of 1.311000 in the Southwest tv as high as 10.311000 among Plains tribes. These numbers 
are likely conservative, since little has been done to launch an effective educational training pro
gram for Indian providers to properly diagnose FAS in Indian communities. 

A recent best selling book by American Indian author, Michael Dorris, titled "The Broken 
Cord", describes his personal struggle to raise his adopted son who is severely damaged by Fetal 
Alcohol Syndrome. His essay points to the many ethical questions related to FAS prevention. 
He describes his communication with Indian health care workers who estimate the real 
prevalence of FAS babies born in their communities to be between 20% and 50% of all babies. 
One community, he describes, seeks to pass tribal ordinances to .@il Indian women who are preg
nant and refuse to quit drinking. He also describes the problem of multigenerational FAS. That 
is, Indian women who were born to drinking mothers, and likely suffer from FAS or FAE them
selves, and therefore cannot comprehend the prevention message. These women continue to give 
birth to their own string ofFAS babies. 
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Missing from the arguments about whether to jail or not to jail pregnant Indian women, is the 
fact t.'l8t the real crime is the conspicuous absence of treatment resources in Indian communities. 
Tribal and other Indian communities need to develop a means to intervene with a family where 
addiction is threatening the life of the children, born and unborn, and make the appropriate treat
ment intervention. 

Involuntary substance abuse treatment has never been popular among treatment advocates be
cause of the premise that the individual in treatment must accept the addiction as a problem as 
her first step to recovery. Incarcerating and punishing pregnant addicts is a simplistic approach 
to save the life of the unborn child, but offers little hope to break the cycle of addiction between 
mother and child. The child is still at risk for death, disability and addiction by growing up in 
the dysfunctional family system of an addicted parent. Involuntary civil commitment for sub
stance abuse treatment should not be discounted entirely. It offers tribal and local jurisdictions 
authority to intervene if all other alternatives have been exhausted. Treatment of the addiction 
and treatment for all those family members affected by the addiction is the most important ele
ment to breaking the cycle of addiction. 

CHILDREN OF ALCOHOUCS: 

Children who grow up in the care of parents who are addicted experience higher rates of their 
own addictions and suffer other adjustment problems. It is estimated that there are approximate
ly 28 million adult children of alcoholic parents in the United States. Until recently, little was 
known about the effects of growing up in an alcoholics environment. Specific dysfunctional 
characteristics can be identified among children of addicts. 

In a family with alcoholism or some other addiction, the attention of the family caregiver is on 
the addict. The spouse and children learn to cover up and deny the significance of addiction. 
Young children in this setting learn that their needs are not important. The violence, disruption 
and unpredictability of the home environment leaves children suffering the delayed effects. Just 
like veterans from the Viet Nam War, children from alcoholic homes suffer from post-traumatic 
stress disorder later in life. The nonnal spontaneity and honesty of childhood is lost as the child 
confronts "denial" throughout the family environment. The verbal, physical and sexual abuse 
that often RCcompanies addiction in the home is also "denied" by the child. The COA Syndrome 
is a child's normal response to being placed in an abnonnal environment. The three basic rules 
children learn to survive are: 

I. Don't trust. 
2. Don't talk. 
3. Don't feel. 

Children living in homes with addicted parents are more likely to experience physical, emotional 
and sexual abuse; social isolation; school drop-out; chronic depression; low self-esteem; promis
cuity; suicide; and to develop their own chemical addiction. Left untreated, these children be
come adults who will marry another alcoholic or addict or become one themselves, and perpetu
ate the cycle to another generation of children born into addicted families. 
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TREATMENT RESOURCES AND POLICY: 

While research supports that women wiII seek treatment inpart to keep their families together. 
Yet, there are numerous obstacles for women with children to get into treatment. Cost is a major 
obstacle. Women are less likely to have necessary insurance covemge. Childcare, however, is 
the most significant obstacle. Who wiJJ take care of the children while she is in treatment for 
30 to 90 days? This is particularly true for Indian women. 

There is a legacy of fear around the loss of Indian children to State or other authorities. For 
many years, up to one-third of all Indian children were being lost to non-Indian foster and adop
tion homes. Then with the passage of the Indian Child Welfare Act, tribes could protect the cuI
tuml integrity of the foster placement system so that Indian children were not lost from their 
tribes. But it is still difficult to coordinate foster placement of Indian children so that the mother 
can go into treatment. For many Indian women this is their primary obstacle to treatment. Low
income women who are one welfare, or Aid to Families with Dependent Children, will not want 
to give-up their AFDC support in exchange for State Paid inpatient treatment. Again, their con
cern is for their children. 

If there are no other extended family members who are stable enough and willing to care for the 
children, the woman in need of treatment will go without. The children need to feel that they are 
being cared for while the parent is in treatment. They need to have their own support system so 
that they can begin their own recovery from the effects of the addiction. 

Adequate resources are needed to support low-income women who need subsidized treatment 
and support for their children while they are in treatment. Centers specifically designed to meet 
the treatment needs of women are despemtely needed. An Indian treatment progmm in Oregon 
which olTers inpatient care for women and their children, must place the names ofIndian women 
from the States of Washington, Oregon, Idaho, Montana and Alaska on a waiting list because it 
does not have the capacity to respond to the demand for this kind of care. 

SUMMARY: 

Indian tmdition teaches that women have a special role in the world. They are the "lifegivers", 
the peacemakers; the spiritual center of the family. The recovery of Indian women from alcohol
ism and addictions OJiCns the door to family and community recovery. 

The system that serves Indian communities must adjust its rules and policies to help this along. 
Indian child welfare for women in need of treatment must be guaranteed. Support for children of 
alcoholics and children of parents with other addictions must be provided for the family to begin 
its recovery. Treatment mod::ls which deal specifically with womens issues must be developed 
in Indian communities. Treatment centers which will provide a means for women to bring their 
children into the treatment setting will increase the number of Indian women seeking treatment. 

The Indian Health Service must face the fact that more and more children will be born with dis
abilities due to alcoholism and drug abuse. A spC:clal initiative to deal with Fetal Alco1101 Syn
drome is needed for those children already born FAS and to prevent FAS in more Indian babies. 
Adequate planning to respond to this problem must take place immediately between the IHS, the 
BIA Child Welfare System and Indian community leadership. 

Thank you for this opportunity to provide testimony. 
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STATEMENT OF ALBERT W. PRm'IT, M.D., F.A.A.P., CHAIRMAN, 
DEPARTMENT OF PEDIATRICS MEDICAL COLLEGE OF GEOR
GIA; CHAIRMAN, COMMI'ITEE ON SUBSTANCE ABUSE, AMERI
CAN ACADEMY OF PEDIATRICS, AUGUSTA, GA 

Dr. PRUITT. Thank you, Mr. Chairman. My name is Al Pruitt, I 
am Chairman of the Department of Pediatrics of the Medical Col
lege of Georgia. I also serve as the Chairman of the Committee on 
Substance Abuse of the American Academy of Pediatrics, and I am 
here today on behalf of my thirty-nine thousand colleagues in the 
Academy who are dedicated to the promotion of maternal and child 
health. 

At the outset, I want to express to you and to the members of 
this panel the Academy's deep appreciation of your continued em
phasis on these serious issues affecting addicted women and their 
children. As a nation we have not yet begun to come to terms with 
our tragic proliferation of drug exposed infants and children. But 
this series of public hearings under the auspices of the Select Com
mittee offers real promise of progress. 

For pediatricians, that promise is really all important. There are 
indications today that perhaps one of every ten infants is exposed 
to illicit drugs during pregnancy. MOl:'e and more infants are being 
admitted to special care nurseries for complications caused by their 
intrauterine exposure to drugs of abuse. 

It's heart rending to see many of these babies with birth defects, 
as a result of Fetal Alcohol Syndrome, for example, or to watch 
others struggle through withdrawal from drugs. 

I come before you today as an advocate for these infants and 
children and for their mothers, whose persistent drug abuse prob
lems our society simply must learn to address more sensitively and 
more successfully. The Academy believes the most appropriate way 
to prevent intrauterine drug exposure is to educate women of child
bearing age about the hazards of drugs to the fetus, and to encour
age drug avoidance. 

If this fails, effective drug treatment programs must be made 
readily available to pregnant women, and to women who are antici
pating, or who are at risk of pregnancy. Punitive measures taken 
toward pregnant women, such as criminal prosecution and incar
ceration, have no proven benefits for infant health. 

Similarly, mandatory drug screens of pregnant women, or 
screens without their specific informed consent, are not a adequate 
means of obtaining needed information. They are also potentially 
apt to be applied in a discriminatory fashion against poor and mi
nority women. 

Pediatricians are extremely conr.erned that some punitive or 
clandestine steps, however well intentioned the State or localities, 
n:ay only succeed in discouraging these vulnerable women from re
ceiving the very prenatel care and social support !System that is so 
crucial to their treatment. 

Once a baby is born, the issues of consent and confidentiality for 
pediatricians become substantially more complicated. The best in
terests of the infant are paramount. Since there are well document
ed potential adverse affects on children exposed to drugs in utero, 

l_· . __ _ 
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pediatricians must reasonably seek to identify drug exposed in
fants. 

That is most prudently and effectively done by obtaining a thor
ough maternal history from all women in a non-threatening and 
organized manner. The Academy strongly opposes universal neona
tal screening for illicit drugs. The long term consequences of such a 
policy, that is to say the harms versus the benefits of labeling an 
infant as drug exposed, are not known. 

In addition, some drug exposed infants will be missed if physi
cians rely solely on toxicology screens for diagnosis. For example, 
screens will surely be negative when drugs were used only early in 
pregnancy, and can be negative even when women have taken 
drugs in the forty-eight hours before delivery. 

When medically indicated, and necessary, however, pediatricians 
do, and ought to, undertake neonatal drug screens even without re
ceiving the informed and specific consent of the mother but as a 
part of the medical evaluation of a sick newborn infant. Upon re
ceiving a positive result, it's our custom, based on long experience, 
to meet with the mother or parents and discuss with understand
ing and calm the implications of this information on their family. 

Infants and children of substance abusing parents are at in
creased risk for physical, sexual, and emotional abuse. As pediatri
cians, we want newborns to begin their lives, not only healthy 
themselves, but in a healthful family environment. To that end, we 
use our best judgement in an effort to deal with problems of paren
tal substance abuse personally and privately, but we also recognize 
that the assistance of hospital social services is often eSfJential, and 
that local child protective services may well be needed. 

In each of these options, our overriding intentions is affirmative
ly to support the child and the family. As a rule, confidentially is 
central to a successful outcome, but in all honesty, issues of this 
nature are case by case, and they frequently require considerable 
flexibility. In sum, Mr. Chairman, pediatricians are committed to 
do everything possible to improve the plight of addicted women and 
their children, but all too often, as certain states and localities 
move rashly, we are learning first and foremost what not to do. 

Prosecution, incarcerations, arbitrary drug screens, and other pu
nitive sanctions offer no long term solution, they only serve to sat
isfy our short term need as a concerned people to do something. 

It's our hope that this committee in its wisdom can sort out the 
promising opportunities for public policy in behalf of addicted 
women and drug exposed infants, and then exert its leadership 
behind necessary legislation. The Academy will be there in sup
port. Thank you. 

[Prepared statement of Albert W. Pruitt M.D., follows:] 
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PREPARED STATEMENT OF ALBERT W. PRUITT, M.D., F.A.A.P., CHAIRMAN, DEPARTMENT 
OF PEDIATRICS, MEDICAL COLLEGE OF GEORGIA; CHAIRMAN, COMMITTEE ON SUBSTANCE 
ABUSE, AMERICAN ACADEMY OF PEDIATRICS, AUGUS'CA, GA 

Good morning, Mr. Chairman. My name is Dr. Al Pruitt, and I 

am chairman of the departnlent of pediatrics at the Medical 

College of Georgia in Augusta. I also serve as chairman of 

tqa Committee on Substance Abuse of the American Academy of 

Pediatrics, and I am here today on behalf of my 39,000 

colleagues in the Academy, who are dedicated to the promotion 

of maternal and child health. 

At the outset, Mr. Chairman, I want to express to you and to 

the members of this panel the Academy's deep appreciation of 

your continued emphasis on these serious issues affecting 

addicted women and their children. As a nation, we have not 

yet begun to come to terms with our tragic proliferation of 

drug-exposed infants and children, but this series of public 

hearings under the auspices of the Select Committee offers 

real promise of progress. 

For pediatricians that promise is all-important. There are 

indications today that perhaps one of every 10 infants is 

exposed to illicit drugs during pregnancy. More and more 

infants are being admitted to special-care nurseries for 

complications caused by their intrauterine exposure to drugs 

of abuse. It is heart-rending to see many of these babies 

with birth defects (as a result of fetal alcohol syndrome, 

for example) or to watch others of them struggle through 

withdrawal from drugs. I come before you today as an 
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advocate for these infants and children, and for their 

mothers, whose persistent substance a.buse problems our 

society simply must learn to address more sensitively and 

more successfully. 

, . 

The Academy believes that the most appropriate way to prevent 

intrauterine drug exposure is to educate women of 

childbearing age on the hazards of drugs to the fetus, and to 

encourage drug avoidance. If this fails, effective drug 

treatment programs must be made readily available to pregnant 

women, and to women who are anticipating or who are at risk 

for pregnancy. 

Punitive measures taken toward pregnant women, such as 

criminal prosecution and incarceration, have no proven 

benefits for infant health. SimilarlYI mandatory drug 

screens of pregnant women, or screens without their specific 

informed consent, are not an adequate means of obtaining 

needed information--they are also potentially apt to be 

applied in discriminatory fashion against poor and minority 

women. Pediatricians are extremely concerned that such 

punitive or clandestine steps, however well-intentioned the 

states or localities, may only succeed in discouraging 

vulnerable women from receiving the very prenatal care and 

social support system so crucial to their treatment. 
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Once a baby is born, the issues of consent and 

confidentiality, for pediatricians, become substantially more 

complicated. The best interests of the infant are 

paramount. Since there are well-documented, potential 

adverse effects on children exposed to drugs in utero, 

pediatricians must reasonably seek to identify drug-exposed 

infants. That is most prudently--and effectively--done by 

obtaining a thorough maternal history, from all women, in a 

non-threatening, organized manner. 

The Academy strongly opposes universal neonatal screening for 

illicit drugs. The long-term consequences of such a policy, 

that is to say, the harms versus the benefits of "labeling" 

an infant as drug-exposed, are not known. And strictly on 

medical grounds, the fact is that some drug-exposed infants 

will be missed if physicians rely solely on toxicology 

screens for diagnosis. (Screens will surely be negative when 

drugs were used early in pregnancy, for instance, and can be 

negative even when women have taken drugs in the 48 hours 

before delivery.) 

When medically indicated and necessary, however, 

pediatricians do and ought to undertake neonatal drug screens 

even without receiving the specific informed consent of the 

mother (but only as part of a medical evaluation of a sick, 

newborn infant). Upon receiving a positive result, it is our 

custom based on long experience to meet with the mother or 
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parents and to discuss with understanding and calm the 

implications of this information on their family. I~fants 

and children of substance-abusing parents are at increased 

risk for physical, sexual and emotional abuse. As 

pediatricians, we want newborns to begin their lives not only 

healthy themselves but in healthful family environments. 

To that end, we use our very best judgment in an effort to 

-deal with problems of parental substance abuse personally and 

privately. But we also recognize that the assistance of 

hospital social services is often essential, and that local 

child protective services may be needed as well. In each of 

these options, our overriding intention is affirmatively to 

support the child and family. As a rule, confidentiality is 

central to a successful outcome. But in all honesty, issues 

of this nature are case by case, and they frequently require 

considerable flexibility. 

In sum, Mr. Chairman, pediatricians are committed to do 

everything possible to improve the plight of addicted women 

and their children. But all too often as certain states and 

localities move rashly, we are learning first and foremost 

what NOT to do. Prosecutions, incarcerations, arbitrary drug 

screens and other punitive sanctions offer no long-term 

solution--they only serve to satisfy our short-term need as a 

concerned people to DO SOMETHING. 



211 

It is our hope that this Committee in its wisdom can sort out 

the promising opportunities for public policy in behalf of 

addicted women and drug-exposed infants, and then exert its 

leadership behind necessary legislation. The Academy will be 

the~e in support. 
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Chairman MILLER. Thank you. Mr. Ryan, let me ask you what 
we know about the law. It's been in existence since January; is 
that correct? 

Mr. RYAN. That's correct. 
Chairman MILLER. Do we have any anecdotal evidence or any in

dications of what's happening as a result? 
Mr. RYAN. Well, Mr. Chairman, it's a little early to reach many 

conclusions about the law because it's only been in effect since Jan
uary, which means it's been in effect less than five months. In my 
office, we have found it is easier now, in court, to prove neglect, 
because of the change in the law. But, to demonstrate any remark
able change in the numbers or figures, I can't do that now, because 
the law has only been in effect a short time. 

Chairman MILLER. It's easier to prove neglect because what's 
happening? I mean is testing taking place because of the law, and 
then are those cases being referred? I'm asking how's it working, 
I'm asking for results as to whether or not--

Mr. RYAN. I think it's working well from the experience we have 
had with it. It is easier for prosecutors in court, in juvenile court, 
in DuPage County, to prove neglect, under this new law. That in 
turn makes it easier for the court to intervene early to provide, or 
see to it, that treatment and services are provided to these infants. 

Chairman MILLER. I don't know DuPage County, but what about 
in terms of, I guess balance, in where the cases are coming from. 
Are they coming from a cross section of hospitals and populations, 
or is that being monitored to determine how it's being imposed? 

Mr. RYAN. In DuPage County, Chairman? 
Chairman MILLER. I guess. 
Mr. RYAN. Well, eighty percent of the cases in Illinois that are 

referred to the Department of Children and Family Services, come 
out of Cook County. We have actually had a relatively small 
number in DuPage County, certainly by comparison. But I do agree 
with testimony that was elicited here today, that probably we're 
only seeing the tip of the iceberg, and that these cases are under 
reported. 

Chairman MILLER. Let me ask you, Ms. Moss raised the issue 
about sort of unequal enforcement, or what have you, of the law 
here. I know in my own area, hospitals and upper income cities 
and neighborhoods are very reluctant to even engage in the discus
sion of drug abuse among their patients, or to think about testing 
for that. What's happening in Illinois? 

Mr. RYAN. Well, I think that some of the testimony that was elic
ited here today is probably correct, in that there are more reported 
cases involving the poor and minorities than in other popUlation 
groups. That is unfortunate, and we should work to eliminate that. 

Chairman MILLER. This law speaks to illegal drugs. Ms. Kauff
man talked about Fetal Alcohol Syndrome, which of course is a 
huge, huge problem again just in terms of numbers. I mean it's a 
very large number of affected children. Is there a reason that alco
hol was not. included in the Bill? 

Mr. RYAN. Initially, when we drafted the bill, we wanted to see 
something passed that would improve our ability to direct services 
quickly to drug exposed infants. Alcohol is a legal drug, as you 
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know, whereas cocaine and other controlled substances under Illi
nois law are not. 

So, it was a practical consideration, but I shal'e your concern for 
infants that suffer from Fetal Alcohol Syndrome and now that this 
is the law in Illinois, I think we should give serious consideration 
to adding to that piece of legislation infants that are diagnosed or 
are suffering from Fetal Alcohol Syndrome. 

Chairman MILLER. Obviously, if you abuse alcohol and you're 
drunk and you beat your children, that can be an indicator of ne
glect and you can be charged in that fashion. By the same token, if 
you abuse your body and you pass on Fetal Alcohol Syndrome, and 
the affects to children, it seems to me, it's sort of one and the same 
proposition as illegal drug use prenatally. Not to agree, or disagree, 
for a second about whether this the direction you want to pursue 
in terms of dealing with these prenatal acts. It seems to me that it 
is essentially kind of the same thing. 

At this point, a Fetal Alcohol Syndrome child can be every bit as 
impaired and even more impaired than many of the cocaine-ex
posed children, as we're learning now more and more about some 
of the cocaine babies. There's going to be a whole gradation of 
impact on these children from essentially de minjmis to very se
verely impaired in one fashion or another. The same is true in 
terms of alcohol, and I just think that is going to have to be an 
option if you're going to pursue this. It's not a status of the sub
stance, I think, in and of itself that can be the indicator of neglect. 
I think it's the abuse and the result that you want to look at. That 
remains to be seen. Ms. Moss, you look like you're waiting to say 
something here. 

Ms. Moss. I did want to respond to Mr. Ryan's discussion of the 
effect of the Illinois law. Our local ACLU aff.tliate has heen moni
toring the effect of that law and has found in the few short months 
that it has existed, that it has resulted in the removal of hundreds 
of babies from their mothers, solely on the basis of a positive toxi
cology. No searching review of the parenting abilities of the mother 
or the father is occurring. What has happened instead is that the 
babies are being warehoused right now. One center in particular is 
called, I believe, Columbus Facility. Babies are not getting any of 
the services they might need, nor are they being assigned a case 
worker. Weare very concerned that adequate services exist to take 
;::are of these infants. If they do not then you are really creating a 
situation that is not in the best interBst of the children. That is im
portant. 

The second point that I wanted to make is that I think there is a 
difference between the parent who is an alcoholic ana beats their 
child, and the woman who ingests drugs while she is pregnant. In 
the latter case, the woman is hurting herself, she is not hurting an 
already-born child. Punishment therefore, raises constitutional 
i.ssues of privacy, and bodily integrity that are not otherwise impli
cated. 

Chairman MILLER. I think there are some differences, tOO, I'm 
just saying in terms of the internal consistency. If we'Te going to 
look at a child, and we're going to test the child for illegal drugs, 
and we're therefore going to say that proves ne-glect. When you 



214 

look at a child who's badly deformed because of Fetal Alcohol Syn
drome, then isn't it the same burden of proof? 

We can argue over whether or not you want to take the action of 
ingesting alcohol or illegal drugs, but once you've headed down 
that road, it seems to me, that when all the evidence suggests that 
the abuse of alcohol, in many instances, will be just as harmful to 
the child as the abuse of cocaine, or something else, there's got to 
be a certain parallel that's set up here. 

Sort of like saying, we'll arrest you for speeding, only if you drive 
Cadillacs. No. Both cars can do the damage. 

Ms. Moss. That also presents the problem of the "Slippery 
Slope." Once you open the door so that the state can intervene for 
illegal behavior, where does it stop? Where does the road stop? 
Many kinds of behaviors that a mother may engage in during preg
nancy may harm the fetus. 

Chairman MILLER. I understand that, but I'm just wondering the 
logic of why you stop at various places. It may be, we know that 
nicotine is an addiction, and it may be that you want to expand it 
there. I'm just working down this logic of this process. The question 
of whether or not you want to do this is obviously already dis
cussed. Let me ask you something. Dr. Pruitt, when we do this, you 
mentioned confidentiality, and maybe Mr. Ryan can help here, but 
what's brought Into this process? 

Are a woman's medical records opened up under this process? 
What is opened when you have this positive test of the infant? Be
cause you don't necessarily have a positive test on the mother, is 
that correct, Mr. Ryan? This is just on the infant? 

Mr. RYAN. Right. It's not a mandatory test. If it turns up that 
there's a positive test, that has to be reported to the Department of 
Children and Family Services. But it is the infant, not the mother, 
we're talking about. 

Chairman MILLER. What's that call into question in terms of evi
dence, after that? 

Mr. RYAN. The Department of Children and Family Services 
then has the option of either looking into it, informally, and seeing 
to it that the child is being properly cared for, or can file a petition 
or ask the State's Attorney in the county where it occurred, to file 
a Neglect Petition in Juvenile Court. Then, of course, the respond
ent mother is brought in and there is an adjudicatory hearing to 
determine whether or not this is in fact this child is neglected 
under the statute. Then, if there is a finding of neglect, there is a 
dispositional hearing. At that dispositional hearing there is a deter
mination made in terms of what's the proper response. 

To simply say that all these children, or most of them, are being 
removed from their families, isn't true. It is, of course, one option. 
If a child is in danger of being put back in a family, involving a 
drug abusing mother, and is at risk, then the court has an obliga
tion in the best interest of that child to remove the child from the 
home and put them in foster care. 

But the Juvenile Court Act attempts to reconcile families, not 
divide them. That is only one response under more extreme cir
cumstances. The other responses are simply, you could put the 
child back in the family, but now the Department of Children and 
Family Services can monitor the child's 1wogress. 
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Columbus-Maryville Hospital, Ms. Moss mentioned, is Columbus
Maryville Reception Center in Chicago, is not. simply a warehouse. 
I don't know if she has ever been there, I have. It's run by Father 
John Smyth, who's a marvelous, caring person. They have some 
staff members there who are excellent, and they're doing some 
very good work. 

I had an opportunity, when this Bill was signed by the Governor, 
to tour Columbus-Maryville Reception Center. If you ever want to 
see something that's heart rending, walk through there, and see 
these children hooked up to life-support systems because they stop 
breathing without much warning. They are doing some important 
work there. Just to characterize it as a warehouse would be, I 
think, to do an injustice, to them and the work they are doing. 

Chairman MILLER. Dr. Pruitt, it seems to me in some instances 
you are talking about a doctor who may be seeing a patient for the 
first time, making a delivery. In this case certainly in urban hospi
tals, where this seems to be the case, in making a delivery, he or 
she may decide there's indicators of drugs; and may decide to test 
this child as part of treatment here. He may have a child that's in 
a lot of trouble. 

In another case, you may have a doctor that may be seeing a 
woman over a number of years, or a number of months, and now 
that's brought into neglect. Is this medical record, is the doctor's 
knowledge, is that part of this process? In determining neglect? Mr. 
Ryan, is that correct? 

Mr. RYAN. Under this law, as a matter of law, once it has been 
proven in court that there was a positive test, that child is per se 
neglected. 

Chairman MILLER. That's neglect? 
Mr. RYAN. Now, there are a whole host of responses that the 

court can turn to. 
Chairman MILLER. I understand that. 
Mr. RYAN. But that is neglect. That gives the court-
Chairman MILLER. So there's no need to go back under this stat-

ute. You don't have to go into a person's medical records? That 
test, in and of itself? 

Mr. RYAN. That test in and of itself would be sufficient, to prove 
neglect. Now, again as I pointed out, the court can then make a 
number of responses. 

Chairman MILLER. Dr. Pruitt? 
Dr. PRUITT. I certainly think that as a part of normal prenatal 

care, that obtaining the history and counseling the pregnant 
woman about the dangers of exposure of the fetus to drugs, is a 
part of prenatal care. And you would talk about it in terms of alco
hol exposure or other drugs. So you gather the information in that 
kind of medical environment. You are doing it with counseling, be
cause I think we really do find that large numbers of women don't 
understand the danger of this. They're just not aware of the 
danger. 

There are many women who don't understand still the danger of 
alcohol exposure to the fetus. 

Chairman MILLER. That's not a defense here, apparently. Mr. 
Durbin. 



- -----------

216 

Mr. DURBIN. Thank you, Mr. Chairman. I'm sorry I came in late, 
but I have reviewed the testimony and I have a few questions. Mr. 
Ryan welcome. Being from illinois, and having worked in the illi
nois General Assembly, I probably worked on some of the Commit
tees you spoke of before, in creating this legislation. It strikes me 
that this panel is addressing, at least part of the panel is address-

-ing, an area that is ethically challenging in terms of whether we 
are about to try to construct piecemeal some new definition of child 
abuse and neglect in the United States. Which extends beyond the 
current limitations, and extends to the womb. At this point, from 
what I gather, Mr. Ryan, your legislation, first let me ask, it's 
under the Juvenile Court Act and not under the Criminal Code? 

Mr. RYAN. That's correct. This doesn't permit prosecution in 
adult court. 

Mr. DURBIN. It does not? 
Mr. RYAN. Does not. 
Mr. DURBIN. Does not. 
Mr. RYAN. It's neglect, not abuse and it's handled through Juve

nile Court. 
Mr. DURBIN. Which is interesting, because we are dealing with 

two acts which society generally abhors, drug abuse, on one hand, 
and drug abuse during pregnancy, which puts the child at risk. The 
decision to put this under the Juvenile Court Act means that the 
goal is not to punish the mother, from what you've said, but rather 
to protect the child and offer treatment to the mother. If I follow 
your testimony, is that a fair summation? 

Mr. RYAN. That's correct. 
Mr. DURBIN. It leads me to the same question that was asked by 

Chairman Miller, if the real goal is to protect the infant, in utero, 
then why do you stop with drug abuse? To suggest that alcohol is 
legal begs a question. If the abuse of alcohol by a pregnant woman 
is going to do serious harm to the infant, that I think should fall 
under the purview of what you've suggested is the goal-protecting 
the child. 

Similarly, what we hear from prenatal experts is that tobacco 
use by pregnant women can also be harmful to the fetus as well as 
obviously insufficient prenatal care. Why did you just draw the line 
then, when it came to drug abuse, to create your law? 

Mr. RYAN. Well, first of all, there was a practical consideration 
of what it would take to improve the law and get it passed through 
the General Assembly. This particular piece of legislation made its 
way through the General Assembly and there were plenty of Dem
ocrat and Republican representatives and senators that could have 
amended the legislation. They didn't. 

It enjoyed bi-partisan support. It flew through the General As
sembly, and was signed into law. I'm not suggesting that this is the 
only way to approach the problem, or that there isn't a way to im
prove this law. Fetal Alcohol Syndrome is a terrible problem and it 
may very well be that this law should be amended, now that we 
have it on the books, to include children that have been diagnosed 
to be suffering from Fetal Alcohol Syndrome. Obviously, those 
cases involve mothers who have been abusing alcohol, to the detri
ment of their newborns. 
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Mr. DURBIN. Are you prepared to ask for an amendment to the 
law which would extend the concept of neglect to the mother who 
did not seek prenatal care during her pregnancy? 

Mr. RYAN. I'm sorry, would you repeat that? 
Mr. DURBIN. Are you prepared to amend the law to extend the 

definition of neglect to include the mother who does not seek pre
natal care? 

Mr. RYAN. No, I wouldn't be prepared to do that. This bill is de
signed to address what I consider to be a growing problem of illegal 
drug use by mothers, with a tragic consequence of their children 
being born drug addicted or drug exposed. I am certainly willing to 
look at amending this law to include those children who are suffer
ing and have been diagnosed as suffering from Fetal Alcohol Syn
drome. 

To go beyond that, I'm not prepared to say I wO!lld do that today. 
Mr. DURBIN. I don't want to, I guess the nature of this hearing is 

to put you on the spot, I don't want to put you on the spot. I'm 
really trying to plumb the depths of this theory, as to how far you 
would go, because the mother who wouldn't seek prenatal care and 
gives birth to a low birth weight child, is in many instances, con
tributing to the highest infant mortality rate in the western world, 
here in the United States. 

In portions of Chicago, and even in downstate Illinois, it is a very 
serious problem, and I'm wondering why we, at least in our own 
home state of Illinois, have drawn this line so comfortably when it 
comes to drug abuse, but are very reluctant to take it the next logi
cal step, if the protection of the child is our real goal. 

Mr. RYAN. There's no question that the protection of the child is 
our real goal, and I think this law is working, and I think histori
cally when we look back we will see that it was something that we 
need to do, and we'll be glad we did it. 

It can be improved upon, I'm sure, and I'm certainly willing to 
look at other possibilities. I think Fetal Alcohol Syndrome is obvi
ously a terrible problem and that may, and should be included pos
sibly, in the context of this legislation. 

Mr. DURBIN. Thank you. Dr. Pruitt, if I could ask you a question, 
perhaps you can, help resolve another dilemma that I face in my 
own community. There is a divergence of opinion among social 
workers in my community who work with pregnant mothers. 

Many conclude that if we required some type of drug screening 
during prenatal care, that it would discourage many mothers from 
seeking prenatal care. Perhaps those who have a drug habit, or 
those who suspect they may have crossed the line and are close to 
having a drug habit. 

Now, there are other social workers who feel just the opposite. 
They tell me the only way to get many mothers to come clean and 
to concede they have a drug problem, is to let them know in plain 
and simple terms, that if they don't do something to enter a drug 
rehab program, during their pregnancy, and in the course of deliv
ery it is established that their child is drug dependant, they will 
lose their kid. That, and that alone is the only force to motivate 
that mother to do something. Now, how do you resolve those two? 

Because if the second social worker is right, then you can make a 
pretty compelling argument for drug screening. 
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Dr. PRUITT. I'm very concerned if you are forcing the mothers to 
undergo drug screening, and then an enforced incarceration, or 
treatment program that they object to, during the time of their 
pregnancy, then we're going to remove them from the prenatal 
care arena. 

Mr. DURBIN. No, excuse me. If in fact, I think what you said was 
that if they do not voluntarily participate and are incarcerated, 
you would remove them from the prenatal care arena? 

Dr. PRUITT. Because they don't want to enter into a system that 
is going to lead to their incarceration, then they will not enter into 
the prenatal care system. I certainly do think that as a part of pre
natal care, you ought to be enquiring and counseling with and talk
ing with mother about drug use. I think that people who are very 
skilled in getting this kind of history are really quite successful. I 
know their data show from some stUdies, history is only fifty per
cent accurate, and that the drug screen is essential. 

I think other people who have lots of experience in obtaining the 
history from mothers and have developed the relationships, find 
that they can get the information from the mother, and they can 
counsel with the mother. They make arrangements for getting into 
volunteer treatment programs, or depending on the level of use 
that the mother has, do an intervention that way. 

Mr. DURBIN. Can I give you a hypothetical? 
Dr, PRUITT. Yes. 
Mr. DURBIN. What if an obstetrician is treating a mother who 

has already given birth to two drug dependant babies. At the time 
that this woman presents herself, she clearly is drug addicted her
self. The doctor counsels her and says he wants to see her the fol
lowing week and every week thereafter, in an effort to get her to 
break her drug habit. 

Dr. PRUITT. I think that--
Mr. DURBIN. If I can finish. She doesn't show up for several 

months. What obligations does society or that doctor have at that 
point? 

Dr. PRUITT. Oh, no, I think that certainly one needs to call upon 
your child protective services for assistance, You have two children 
who been born who are addicted. The mother has not been keeping 
appointments and you have all sorts of signs of risk there. These 
children are at risk. The way you would intervene then is by child 
protective services. 

Mr. DURBIN. You would call child protective service and report 
that you have suspicion that she is a neglectful mother? 

Dr. PRUITT. If she's not keeping her appointments, yes. If she is 
not keeping her appointments and I note this past history. 

Mr. DURBIN. Well, I just wonder what substantive difference 
there is, to that approach than to drug screening during the preg
nancy. You are putting her into the legal system, one way or an
other, when she's uncooperative. 

Dr. PRUITT. I think another point of course, to be made about 
drug screening is that you are really just selecting a period of time. 
I think the history is a much more ongoing thorough way of get
ting the information that you want. I think we would rely on drug 
screen to be positive, where at the time that you do the drug 
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screen, obviously you are just looking at what's going on as far as 
drug use in the previous day or two. 

Mr. DURBIN. Thank ~TOU. 
Mr. HOLLOWAY. Thank you very much, Mr. Chairman. I have a 

question for Ms. Moss, coming from a statement from Dr. Pruitt's 
testimony here stating that the basic information that you all 
achieve would be from questioning, or from the history, or from 
what the mother tells you. 

Maybe I'm a good old country boy from the south, but something 
tells me that a lady that's addicted with drugs isn't going to admit 
it. I don't agree with questioning a person who's on drugs and 
simply taking the word of what she's telling me as the truth. Is 
there any point when you feel that there is a need for testing or do 
you absolutely think that we have to protect only a mother's right 
and forget about the right of the infant? 

Ms. Moss. I think you raise a very important point, which is the 
importance of the doctor/patient relationship. Women need to be
lieve that they can trust their health care providers, that they can 
be honest and reveal all the information that is necessary for that 
health care provider to provide the best quality of care both to her 
and her developing fetus. 

I do think that testing is appropriate for purposes of medical 
intervention. I think that once you start extending that, and allow
ing other kinds of intervention, you begin to create a situation in 
which the woman is not going to trust her health care provider. 
We in fact have seen that women will not go to their health care 
provider if they believe that they will be criminally prosecuted or if 
they fear that they will lose their children. 

As long as we have that kind of information, I think that's a real 
disincentive. 

Chairman MILLER. Let me just interrupt her for just a second. 
Dr. Pruitt, you've got to catch a plane, and this hearing has gone 
on much longer than we told you it would. Does anybody have a 
quick question for Dr. Pruitt, because I don't want to hold him 
here. We can submit questions to him in writing. Thank you very 
much. 

Mr. HOLLOWAY. Two follow ups on that. Number one, what hap
pens when the lady walks in just for delivery? Number two, do we 
want to wait for more babies while she's developing this relation
ship you're talking about with this doctor? 

I have some severe questions on the time it takes for her to de
velop this relationship you're talking about and the care for this 
child while this relationship is developing. I'm not nearly as wor
ried about the relationship as I am the care and the benefit of this 
child that's being born. We have two lives here, not one. 

Ms. Moss. I'm also very concerned with the care of the child and 
that's what fuels the policies we have been recommending. We 
have existing systems that are designed to take care of the woman 
who walks into a hospital just to deliver. I mean we don't always 
know, for example, that a woman who comes into a hospital to de
liver, did not have prenatal care. 

For example, we had a case out in California where a woman 
just happened to be traveling and happened to in an area where 
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she delivered a baby. The hospital presumed that she didn't have 
prenatal care, when in fact she had. 

Mr. HOLLOWAY. I don't argue with you there, because we can 
frnd the exception to any rule here on the hill. There are too many 
people in America, and we can always frnd an exception. We can 
make exceptions to any argument that's ever been heard on this 
hill. I'm talking about the ninety-nine out of a hundred. 

Ms. Moss. Existing systems can still take care of these women. 
Let's say that a woman walks in off the street, says that she has 
not had prenatal care, does not have an admitting physician, and 
appears to be intoxicated. This is a woman at risk. We need to look 
much more carefully at what's going on. We need to bring in social 
services and take a look at this family. I mean, absolutely, it's just 
extending it to automatically removing the child or putting her in 
jail that we object to. 

Mr. HOLLOWAY. Well, I'm not too big on attorneys to start with, 
so I do have a problem with dragging things out for their benefit. 
We seem to do that in this country. I'm not very worried about 
anything other than what Mr. Ryan's trying to do here, giving 
someone the option to adopt or to take these children away from a 
home. 

I don't care if we have an isolated case here and there of some
thing happening. You undoubtedly do, and it's your battle cry. I 
worry about 99 of 100 babies who are born in one of these homes 
with no one trying to speed up the process of caring for these chil
dren. 

Undoubtedly in this country, we care too much about protecting 
the right of one and giving up the right of 99. I have a problem 
with that and your argument on the case. I'd like to ask a follow 
up from Mr. Ryan. He knows where I'm coming from, and I'd like 
to know if he has anything to say. 

Mr. RYAN. Well, I think that you are quite right, and the focus 
has to be not only on the woman's right and her relationship with 
her physician, and confidentiality, but we also have to be con
cerned about the right of that child that's born drug addicted or 
exposed to illegal drugs. The fact of the matter is, that child has 
rights, too. 

To simply put that child back in the home where there may be 
drug abuse running rampant, is obviously not in the best interest 
of that youngster. I think it's important that we create the ability 
for the court, or the Department of Children and Family Service in 
Illinois, to step in quickly and examine the circumstances sur
rounding this child's well being. If the child can safely go back 
home, that's fine, and that's exactly where that child should be. 

Then the Department of Children and Family Services or what
ever welfare agency is involved can monitor that's child's progress, 
and make sure that the child is being treated properly. On the 
other hand, if to put that child back in the home, is to place that 
child in serious jeopardy, then the court has an absolute obligation, 
it seems to me, to take the child out of the home, at least tempo
rarily, and put it into foster care. 

It's important be.~ause it's clea_r, a~d I don'~ pretend 12 be a 
doctor, but Dr. Ira Chasnoff and others have made it clear, that the 
longer these children go without services and treatment and help, 
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the more at risk they are. So, I think it's important to give society 
a hook to give us a opportunity to get in there and take a look at 
what's going on in the life of this infant. 

Mr. HOLLOWAY. I'll close saying that I commend you on your bill. 
I hope that you will look at it from an alcohol side and other sides 
to expand it. I think that you are headed in the right direction. In 
my opinion, you're doing it without abusing the rights of the 
mother by forcing her into care. But I do hope that you will contin
ue to look into and develop the policies that you are implementing 
there in Illinois. 

Mr. RYAN. Thank you, Congressman. 
Mr. HOLLOWAY. We appreciate you coming forth today, and the 

rest of the witnesses. Thank you. 
Chairman MILLER. Dennis. 
Mr. HASTERT. Thank you, Mr. Chairman. I want to go back a 

little to the genesis of the cocaine baby bill as it was called. I think 
the bill encompasses all controlled substances, doesn't it Mr. Ryan? 

Mr. RYAN. Yes, it does. It involves any controlled substance. 
Mr. HASTERT. That was the crisis at the time, isn't that right? 

Sometimes we are in the business, especially as legislators and con
gressmen, of managing crisis. Did that tend to be the crisis at the 
time, in Illinois? 

Mr. RYAN. Well, that is true, and then there is the practical con
sideration of what it would take to get something passed in the 
general assembly so that we could address the problem quickly. 
But, I think Congressman Durbin's point is well taken, that now I 
think we ought to look at including in the definition of neglect, a 
child that is born and has been diagnosed as suffering from Fetal 
Alcohol Syndrome. Obviously, that's a terrible problem, no less a 
problem, and that child is in no less danger than a child that has a 
controlled substance in his blood or urine. 

Mr. HASTERT. But the problem in the immediate home and the 
immediate family may be more at a crisis level if somebody is a 
controlled substance user. I mean, there are degrees here, 

Mr. RYAN. Well, the cocaine babies, the evidence suggests that 
cocaine babies are much more likely to die for .example of Sudden 
Infant Death Syndrome. If you don't intervene qt'.ickly, you may 
have a dead child on your hands. That's just the plain simple fact 
of life, and so it does present some unique challenges to the medi
cal community and to those of us in law enforcement. 

Mr. HASTERT. One of the things that your bill does, as I under
stand it-I have been away from the Illinois General Assembly for 
a while, but I have tried to track it-is allow DCFS to intervene. 
One of our frustrations when I was in the general assembly, was 
that if we tried to move the child, those children who were most 
able to be adopted, first you had to get the severance, and then you 
had to have the courts intervene. What your bill really does is to 
say the courts, the juvenile justice system and the courts, can come 
in and DCFS can come in and make a determination on what's best 
for that child. 

Mr. RYAN. That's correct. 
Mr. HASTERT. That's the crucial thing. Sometimes our laws force 

the bureaucracy to stretch out and stretch out and stretch out de
termination. I commend you on what you're doing. One of the 
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things that the court can do is to decide to put that child back with 
the family. I mean, it's not tied down, or a set predetermined deci
sion; is it? 

Mr. RYAN. No, it is not. With respect to the question of reporting, 
and mandating that doctor report this to the child protective agen
cies, in Illinois it happens to he DCFS, doctors in Illinois, and I'm 
sure if not in every state, in most states, are mandated reporters. 
They're required to report suspected cases of child abuse and ne
glect. 

This is simply an expansion of that. It says that if you detect a 
presence of an illegal drug, in the blood or urine of this infant, you 
should report that to someone. It seems to me that is the only re
sponsible way to proceed. 

Mr. HASTERT. One thing further, I'd like to take exception to the 
caricature of warehousing babies at Maryville Reception Center. I 
know of that institution, and I know of the work of Father John 
Smyth, and it's exceptional in the state of Illinois. Mr. Chairman, I 
would like leave to enter into the record a period of time in two 
weeks that we can submit testimony from that reception center 
added to the record. 

Mr. MILLER. I'm without objection. 
Mr. HASTERT. Thank you. Mr. Ryan, I appreciate your being 

here. You know, we talk about problems and try to talk about solu
tions, what you have done in Illinois with your cocaine baby bill, is 
acted. You've created a solution to the problem, and we'll all watch 
that and track that very, very closely. It goes along with the histo
ry of other family issues that you have attacked and solved in Illi
nois. So I appreciate you being here today. 

Mr. RYAN. Thank you, Congressman. 
Mr. MILLER. I guess, Henry, I'm going to give you a second, be

cause we're going to wrap up here, because I've got a meeting with 
the speaker, but I just want to jump in here. I guess what concerns 
me about this, and I am concerned is that, this committee has 
spent a number of years and has listened to and well documented 
the fact of thousands and thousands of women, among hundreds of 
thousands of people have sought out help and have been denied 
that help. 

When we're talking about addiction, we know we have colleagues 
in this body that can't give up addictions. We've watched col
leagues lose this job because they couldn't give up the addiction. 
We watch pro football players making millions lose it all, and my 
concern is that when we move down this model, we are essentially 
deciding that-Dennis just said this solution-this almost to me is 
an admission of failure. Finally what we're going to do is the end 
of the process, we're going to make this mother be charged with 
neglect, find her with neglect, prima facie evidence, and we don't 
know that to be the case. 

Ms. Kauffman, I have visited reservations where a mother could 
not get help and may have been addicted since the time she was 
10, 11, 12 years old. She couldn't get help if she sought it out all 
day long. And yet, we all act like addiction is willful. 

One of the things that concerns us about crack, is that we were 
told here in the early hearing, that if you try it once, its the most 
addictive, overwhelming sensation you can feel, and you immedi-
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ately want it again. As opposed perhaps, to other drugs that took 
longer, and people could experiment or change their minds. 

I'm not passing judgment on the behavior, because obviously the 
goal here is not to use drugs the first time. It's to have a drug free 
pregnancy, but I see us moving in the opposite direction because of 
the failure of services. You can go to your suburban district and 
talk to young kids about alcohol, and they are shocked when you 
tell them this will have an impact on the fetus. 

We are missing all of those opportunities and now at the end of 
the process, you have a baby, and boom! This is your problem and 
this is a concern. I don't know that you're wrong. I'm not suggest
ing that you're 100 percent wrong, or 20 percent wrong, or any
thing else, because we're all groping for these solutions. 

But I am a little concerned that we cut back on family planning, 
you can't have an abortion because we made those determinations, 
you can't get health care services in many, many of these commu
nities. We know that with people that don't have drug problems, 
and are trying to have healthy babies. Then at the end we engage 
in this. 

To me that is like a fi!iilure of policy as opposed to, we made the 
first class effort and these are the exceptions, it almost seems to 
me we are going the other way. Yes? 

Mr. HOLLOWAY. I don't argue with you on what you're saying, 
but we're not talking about football players or us members of con
gress, we're talking about human lives. 

Chairman MILLER. No, I understand that, I understand that. But 
I'm saying, we shouldn't discount the addiction. I have taken 
friends to the hospital that are bleeding from the nose and the ears 
from drugs, you know, and they still can't stop. 

I've taken people from this body and they couldn't do it, so I 
think we can't discount the nature of addiction and the behavior. 
It's not to condone it, it's not to accept it, but I worry that we are 
in the process of creating more victims in the system. 

Mr. HOLLOWAY. I think that Mr. Ryan is only trying to say that 
there is a problem. 

Chairman MILLER. I'm trying to talk about it generically, I'm not 
trying to talk about this law, because in some ways this law is far 
more acceptable than what I see other people trying to do in the 
name of punishment and in the name of quick solutions. 

So, I'm just raising the context of this discussion. I think this 
committee plans to go into this in even more depth as we look at 
these alternatives as to how to handle this problem. Henry, wel
come to the committee, I'm honored. 

Mr. HYDE. Thank you. I simply stopped by because Jim Ryan is 
my constituent and my neighbor, and he's my dear friend, and we 
go to church together, of course he stays longer than I do. Anyway, 
I just wanted to welcome Jim, and I wouldn't presume to intervene 
other than to say you have one of the most difficult and important 
problems on the table. 

There are no really easy answers, and every case is somewhat 
different. If there was a treatment that people could take that 
would work, that would be a miracle, but it's much more compli
cated than that. 
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Chairman MILLER. Well, thank you. I am going to have to curtail 
this, I'm sorry, but just let me say that Ms. Kauffman you have 
raised some very good points and I serve on the Interior Committee 
in this room, and the Indian Health Service ought to be a place 
where at least we can try the coordination and delivery of services 
and reduce the bureaucracy since, no matter what the genesis of 
the money, it's designed and targeted at a single population. 

These arguments between mental health dollars and alcohol and 
drug dollars really-there's one popUlation where you would think 
that we would have the ability and I just want to let you know that 
I think we ought to follow up on much of what you've said here. 
Because in terms of our grand designs for model programs and ev
erything else, Indian health may be a place where we can look at 
the kinds of things that many of the previous. panel members 
talked about. 

Since it clearly is a targeted popUlation and the notion that 
we've got to describe you in mental health terms, or dependency 
terms, or foster care terms to get the dollars, is ridiculous. It's the 
same damn kid. It just doesn't make any sense. Thank you very 
much. Thank you for all of your help and your testimony. With 
that we stand adjourned. 

[Whereupon, at 1:50 p.m., the hearing was adjourned.] 
[Material submitted for inclusion in the record follows:] 
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PREPARED STATEMENT OF THEDA NEW BREAST, M.P.H., MONTANA BLACKFEET INDIAN 

Nl\T.IVE JIMElUOIN w::MEN AND mo:; l\K) AIO:UJL ISSUES 

THE FOI.J..(M.[NG TESTIM:lNY IS BY THEDA NEW BREAST, M.P.H., A MJNl'ANA BORN 

SLACKFEEl' INDIAN WHO HAS o::MPLF:l'ED PIONEERING RESFARCH ON THE PREVENl'ION OF 

FErAL AI.Q)HOL SYNDRCME AM:lNG NP.TIVE lIMERIOIN \'Oo!EN. IN THE PAST TEN YFARS 

OF IIDRKING WITH IlOl'H ON AND OFF RESERVATION cn:MllNITIES, NEW BREAST HAS 

EXAMINED STRATroIES TO PREVENT AND INl'ERVENE AS WELL AS TREAT NATIVE 

AMERICAN \'Oo!EN WHO ABUSE AI.Q)HOL AND CII'HER DRUGS. CULTURAL o::MPETENCY 

ACROSS THE CONl'INUUM OF CARE FOR INDIAN iiO'1EN IS SEEN AS NECESSARY TO 

EFFECTIVELY PROVIDE SOLUTION FOR SUBSTANCE ABUSE PROBLEMS. 

HIGHLIGHTS OF MY RESEl\RCH ARE: 

saJPE OF THE PRCIlLEM 

AUl)HOL ABUSE HAS BE:C'CME THE SINGLE HEALTH PROBLEM ACCOUNTING FOR THE FIVE 

LEADING C1\USES OF DEATH AMONG NATIVE AMERICANS. THE INCIDENCE OF 

AI.Q)HOLISM AMONG INDIAN PEOPLE IS ESTIMATED TO BE 5-10 TIMES THAT OF THE 

GENERAL POPlJIATION. FEMALES ACCOUNT FOR AIM)ST HALF THE =AL CIRRHOSIS 

DEATHS AMONG NATIVE l\MERICANS o::MPAR!l:D TO ONE THIRD FOR WHITE AND BLACK 

FEMALES. AMONG 15-25 YFARS OLDS, CIRRHOSIS MORTALITY FOR INDIAN FEMALES IS 

THREE TIMES THAT FOR INDIAN MALES. INDIAN \'Oo!EN 15-34 YFARS OF AGE 

EXPERIENCE A CIRRHOSIS DEATH RATE THAT IS 37 TIMES THAT FOR WHITE \'Oo!EN OF 

THE SAME AGE. 

THE RESFARCH ALSO TELLS US: 

*ONE our OF 4 DEATHS FOR NATIVE lIMERICAN \'Oo!EN ARE DUE TO CIRRHOSIS IN 

THE AGES BEIWEEN 35 AND 44. 

*DVERALL CIRRHOSIS RATES ARE HIGHER FOR NATIVE AMERICAN FEMALES THAN 

FOR THE WHITE OR BlACK RACES AT EVERY AGE LEVEL. 

*RATES OF CIRRHOSIS APPFAR SIGNIFIC1INTLY AT YOUNGER AGES THAT ANY 

CII'HER ETHNIC GROUPING. 

WHAT FACTORS OPERATE IN THE HIGH INCIDENCE OF AI.Q)HOLISM 

FOR NATIVE AMERICAN \'Oo!EN 

IN THE UNITED STATES TODAY, THERE ARE APPROXIMATELY 2 MILLION PERSONS OF 

A!<lERICAN INDIAN DESCENT. HUNDREDS OF FEDERALLY RECOGNIZED TRIBES-ovER 500-

REPRESENTING DISTINCT CULTURAL TRADITIONS, DATE BACK EARLY INTO ~'HE HISTORY 

OF THIS CONl'INENT. 
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LESS THAN HALF OF INDIAN PEXJPLE ~IAIN ON RESERVATIONS PRIMARILY IN TIlE 

MI~, WEST, AND SCX1l'IlWEST; THE MAJORITY OF INDIAN PEXJPLE LIVE OFF TIlE 

RESERVATION, IDST WHO MIGRATED IN U\RGE NUMBERS IN TIlE 1950's TO 

METROPOLITAN ARE!\S IN THE WEST AND MIt:WFSl'. 

PATTERNS OF DRINKING l\IOClNG roNI'EMPORARY INDIANS IN BOTH GEXJGRAPHIC ARE!\S 

FOLLCW MANY DIFFERENl' PA'ITERNS; AND THESE WIRY AM:lNG THE TRIBES AND WITHIN 

THE TRIBES, AS WELL. PLAINS INDIANS ARE IlFAVILY IDENl.'IFIED IN TRFA'IMENT 

FACILITIES WITH SIOUX \OlEN IN PARTICULAR OETEN DRINKIN:; AS MUCH OR M:>RE 

THAN SIOUX MALES. NAVAJO FEMALES HAVE LONG BEEN tmED FOR HIGH ABSTINENCE 

RATES, WHILE NAVAJO MALES HAVE A 00CT.lMENl'ED HISTORY OF SIGNIFlCANl' 

ALCOHOLISM. 

A PREOCI'!INAN'I' STYLE OF DRINKIN:; ITSELF INCLUDES A FORM OF SHARIN:; OF 

ALCOHOL Nf GATHERINGS AND A PA'ITERN OF HEAVY DRINKIN:; DURIN:; THasSE 

OCCASIONS. SOLITARY DRINKIN:;, (jP!'EN AN INDICATION ALCOHOLIC DRINKIN:; FOP. 

THE !JCl.IINANI' SOCIETY IS lJN<XtoMJN FOR BOTH MALE AND FEMALES; FREl;lUENT BIN:;E 

DRINKIN:; WITH CCMPANY ~NS THE NORM. 

RESEARCH TODAY INDICATES THAT THE CULTURAL STEREOTYPE OF INDIAN 

SUSCEPTIBILITY TO ALCOHOL HAS LARGELY BEEN DISAPPROVED. LI'ITLE EVIDENCE 

HAS BEEN lSOIATED TO INDICATE A BIOLCX;ICAL MAKE-UP PREDISPOSIN:; INDIANS TO 

ALCOHOLISM. RATHER, CULTUAL, SOCIAL AND EXXlNCMIC FACIORS HAVE CCloIBINED TO 

DEVELDP AND INSTITUTIONALIZE ALCOHOL AS A MAJOR SOCIAL COPIN:; CHOICE. 

THE CLOSEST THAT CURRENl.' SlUDIES HAVE o::ME TO IDENl'IFYIN:; ANY SPECIFIC 

NATIVE AMERICAN BIOLCX;ICAL TRAIT IS AN INDICATION THAT THIS POPUIATION 

METABOLIZES ALCOHOL FASTER THAN TIlE WHITE RACE. (OTHER El'HNIC MINORITIES, 

BIACK AND IATINOS HAVE NOT BEEN SlUDIED.) 

PERHAPS, THE IDST PRGIINENJ.' EXPIANATION OF THEXJRY SPECIFICALLY CON'I'RIBUTIN:; 

TO THE WAY IN WHICH NATIVE AMERICANS AND FEMALES ARE SUSCEPTIBLE TO 

ALCOHOLISM LIES IN THE PSYCHIC ADJUS'IMENT TO Bl'.Tl'LIN:; IXMINATE CULTURE THEY 

DID NOT WAN!'. THIS ADJUS'IMENT OONl'INUES TODAY AND PROVIDES SCME OF THE 

CULTURALLY DISTINCl'IVE PA'ITERNS OF SUSCEPTIBILITY TO DEPRESSION AND 

FRUSTRATION. w:MEN AS WELL AS MEN IN OUR CULTURE HAVE FOLI.C:mED THE PAW OF 

ESCAPISM IN ALCOHOL DEVELDPIN:; WITHIN THE CONFLICI' BE'lWEEN TIlE VALUES OF 

THE TRADITIOIlAL CULTURE AND THOSE OF THE 1XMINANl' SOCIETY PIAYS A MAJOR 

ROLE IN ALCOHOLISM WITH INDIAN aM-IUNITIES, URBI'.N AS WELL AS RURAL. 
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INDIAN VALUES PlACE DIFFERENI' AND SCMEl'IMES a:JNFLICTING DEMlINDS ON AN 

INDIVIDUAL. MUCH 1!t\S BEEN S!ATED ABOUr THE NEED 'IO LIVE AND PARTICIPATE 

SUCCESSFULLY WITHIN BOI'H CULTURES BtIr THE AQiIEVE!>lENl' OF THIS IS DIFFICULT 

AND DIVIDES NATIVE J\MERICANS IN THEIR ABILITIES 'IO EMJI'IONALLY AND SOCIALLY 

OPAL WITH THIS DUALITY. 

NATIVE AMERICAN \'O>1EN WHO w:JRK oursIDE THE HCME FACE THE SAME STRESSES AND 

CONFLICT THAT ALL I'nIEN FACE IN THE MALE OCMINATED SOCIEI'Y, BtIr INDIAN 

\'O>1EN FACE A TRIPLE BURDEN. BESIDES BEING FEMALE, CULTURALLY DISPIACED AND 

OFTEN PCXlR, THEY MUS! ALSO FACE THE PROBLEN OF DISCRIMINATION BY THE 

OCMINANT CULTURE. 

WE HAVE LITI'LE SPECIFIC INFORMATION FOR NATIVE J\MERICAN I'nIEN AND DRINKING 

SUSCEPTIBILITY, Bll' A FAIRLY RECENI' ANALYSIS OF DATA BY WALKER(S) AND 

ROBINSON AT THE UNIVERSITY OF SEATI'LE PUBLISHED THAT AMERICAN INDIAN AND 

ESKlMl w:::t1EN CCMPRISED 20% OF THE w:::t1EN AOOITTED 'IO TREA'IMENT FACILITIES 

DURING THE SIX-MJNTH PERIOD. DIFFERENCES BETWEEN INDIAN AND NON-INDIAN 

\'O>1EN WITH DRINKING PROBLEMS WERE FOUND AS FOLI.a'/S: 

*INDIAN I'nIEN WERE DIAGNOSED AS ALCOHOLICS AT AN EARLY AGE; 

* THEY WERE REARED FEWER YEARS BY THEIR NATURAL PARENI'S (DtIS IN 

LARGE PART 'IQ THE TRADITION OF DISPlACEMENl' BY BOI\RDING SQiOOL 

ENROLlMENT) ; 

*HAD LESS OVERALL SQiOOLING; 

*WERE OF LCMER SOCID-ECONCMIC CIASS; AND 

'WERE MJRE LIKELY 'IO HAVE BEEN INCARCERATED AT AN EII.RLIER AGE. 

IT WAS NOrABLE THAT THE INDIAN I'nIEN INTERVIEW IN THIS STUDY WERE LESS 

LIKELY THAN THE CAUCASIAN I'nIEN 'IO HAVE SOUGHT MENl'AL HEALTH COUNSELING OR 

'ro HAVE UNDERGONE IN-PATIENI' AND/OR OtIr-PATIENI' TREA'IMENT FOR EMJI'IONAL 

PROBLEMS OFTEN LINKED 'IO ALCLOHOLISM. 

IT IS OFTEN SUSPECTED AND CONFIRMED BY INDIAN I'nIEN WHO ARE FIGHTING LONG

TERM EFFEcrS OF ALOJHOL ABUSE THAT FEAR OF LOSING THEIR QiILDREN PREVENTS 

THEM FRa.! ACCESSING HELP FRa.! SOCIAL AGENCIES. CONFIRMATION OF THE 

PRACTICE OF REMJVING, Sa.\El'IMES PERMANENTLY THE QiILDREN HAS NOr BEEN 

UNCC'MoION. WITHIN THE ADVENT OF :rIlE INDIAN QiILD WELFARE ACT, PASSED IN 

1978, DUE PROCESS HAS OFFERED 'IO MANY w:::t1EN ASSIS!ANCE IN PLACING QiILDREN 

TEMPORARILY IN FOSTER CARE OR WITH RELATIVES, ENCOURAGING THEM 'IO SEEK HELP 
FOR ADDICTION PROBLEMS. 
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SCME SI'lUATIONS THAT TYPICALLY EXIST FOR SCME INDIAN \mEN ARE: 

(1) A IDSS OF FAITH IN '!HEIR MALE MJDErS AND A DISORIENI'ATION MAKIN:; 

'!HEM M:lRE VUI.NERABLE TO BEX>IN DRINKIN:; PA'lTERNS TO RELIEVE OIIERALL 

CUL'ruRAL AND ROLE CCNFLIcr. FEE:IJ:N;S OF INFERIORITY ARE OFTEN 

DESCRIBED IN '!HEIR REIATIONSHIP TO THE mRID AROUND '!HEM, WHErHER 

ON THE RESERV'ATICIl OR Wl'llIIN URBAN ARFAS. DRINKIN:; CAN BE 

OBSERVED IN CUL'ruRAL AND RELIEF ROLE CCNFLIcrs. 

(2) SIMILAR TO MANY WHITE \mEN, THEY FEEL ISOLATED AT HCME WITH 

LITTLE MEANIN:;FlJL OORK TO DO; WI'IH OFTEN AN !JNEl.lI?LOYED DRINKING 

HUSBAND OR PARmER AND CHIIDREN DEMl\NDIN:; THEIR ATl'ENl'ION AND 

CARE. SHE CAN BEXXME A VIcrIM OF l\LCOHOL AND THE LEX>AL/ILLEl::>AL 

PRESCRIPTION DRUGS-THE RESPONSE TO EX::ONCMIC ISSUES, MATERNAL 

EXHAUSTION AND l3OREDClo\. 

AS WE FIND Wl'llI \'OlEN IN GEWi:Rl\L, 'IHIS SPEX:IFIC RESPONSE TO SEX-ROLE AND 

EX:ON:HIC CONFLIcr OFTEN PRODUCES FEE:IJ:N;S OF PG/ERLESSNESS AND 

HELPLESSNESS; INCREASING VU!..NERl\BILITY TO ALL ornER TYPES OF EXPLOITATION 

Ji'RCtoI RAPE TO WIFE BATl'ERING AND O'IHER FORMS OF SOCIAL AND EM:YI'IONAL ABUSE. 

THE EFFEcrs OF J\l.COHOLISM REINFORCE A SENSE OF PG/ERLESSNESS AND w:JRTH. 

SPECIFIC BEHAVIORS AND ATrITUDES OF INDIAN ImEN WERE RECENTLY STUDIED THAT 

MAY BE TYPICAL OF INDIAN ImEN l\LCOHOLICS. Ji'RCtoI THE UNIVERSITY OF UTAH 

GRADUATE SCHOOL OF SOCIAL w:JRK IN 1985, A MASTER'S THESIS FOCUSED ON A 

GROUP OF SHOSHOOE-BANNOCK ~ Ji'RCtoI THE FORI' Hl\LL RESERVATION, WHO 

IDENTIFIED 'lHEMSELVES (OR WERE IDENTIFIED BY OTHERS) AS HAVING SVEVERE 

PROBLEM DRIN!{:m:; EPISODES. KEY POINTS: 

*NEl\RLY 80% DRANK TO OVERCCl-IE SHYNESS; 

*70% FELT THAT THEIR MARITAL PROBLEMS CAUSED '!HEM TO DRINK; 

*64% BELIEVED THAT THEIR DRINKING HAD BEEN A FACTOR IN MARITAL 

DIFFICULTIES; 

*93% Sl'ATED THAT THEY DID NO DRINK AIDNE; 

*72% REPORI'ED THAT THEIR HUSBANDS OR BOYFRIENDS DRANK MJDERATELY 

OR QUITE A BIT; 

*64% AFFIRMED THAT THEIR DRINKING CAUSED THEM HARDSHIPS WI'IH FAMILY 

AND FRIENDS; 

*65% EXPERIMENTED BlACKOUT PATI'ERNS OF DRINKING EPISODES; 
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*50% REPORTED THEY HAD ATTEMPTED SUICIDE ON ONE TO THREE 

DIFFERENT OCCASIONS; 

*100% SAW ALCOHOL AS A WAY OF HAVING FUN AND GETTING 

OVER DEPRESSION; AND 

*AVERA~E INITIAL AGE FOR INTOXICATION WAS 14.4 YEARS 

OVERALL, THE STUDY--ONE OF THE FEW TO IDENTIFY CURRENT PATTERNS 

OF SELF-CONCEPT AND ATTITUDES--RECOUNTED A CYCLICAL PATTERN: 

DEPRESSION, FROM ALCOHOL ABUSE TO SUICIDAL BEHAVIOR TO ABSTINENCE 

RELAPSE AND BACK TO DEPRESSION. IMPLICATION FOR ASSESSMENT 

AND TREATMENT SUGGEST THAT TO COME TO TERMS WITH THIS SITUATION, 

THE PATTERN MUST BE BROKEN AND EFFECTIVE CULTURALLY-SENSITIVE 

TREATMENT MUST BE INITIATED TO DEAL WITH THIS PERSONAL, AS 

WELL AS CULTURAL GENOCIDE. 

TODAY, MANY RECOVERING INDIAN WOMEN, AND THOSE WHO HAVE ABSTAINED 

FROM ALCOHOL USE, SEE THEIR COLLECTIVE STRENGTH AS A FORCE 

FOR CHANGE. INDIAN HERITAGE IS ONE IN WHICH POLITICAL POWER 

AND IMPORTANCE WITHIN THE COMMUNITY WAS HISTORICALLY A WOMAN'S 

RIGHT NOT ONE RECENTLY GAINED THROUGH SOCIAL EMANCIPATION. 

(THE WESTERN APACHES, AS NE EXAMPLE, HAVE INCLUDED A HISTORY 

OF WOMEN CHIEFS.) IN OTHER TRIBES, WOMEN HAVE ALWAYS TRADITIONALLY 

SPOKEN AT COUNCIL MEETIllGS, GIVEN ADVICE ON CHILD CARE AND 

FAMILY AFFAIRS, AND PERFORMED IMPORTANT SOCIETAL AND SPIRITUAL 

FUNCTIONS. IN A REPORT ON ALCOHOLISM AMONG ~ATIVE AMERICAN 

WOMEN, S. HERNANDEX FROM NEW MEXICO STATED THAT IF WE WERE 

TO PUT THESES FUNCTIONS INTO MODERN TERMS, WE COULD SAY SHE 

WAS A SOCIAL WORKER, A FAMILY COUNSELOR, A PEDIATRICIAN, A 

BUSINESS ADVISOR AND COMMUNITY VOLUNTEER. 

INDIAN WOMEN HAVE ALWAYS BEEN SECURE ABOUT THEIR IMPORTANT 

ROLE WITHIN THEIR FAMILIES AND CULTURE. THEIR STRESS AND SUPPRESSION 

HAS OFTEN OCCURRED WITHIN THE CONFLICT OF CULTURE BETWEEN 

CULTURE. 

IN A CONFERENCE ADDRESS ON PROBLEMS COMMON TO INDIAN WOMEN, 

MARY ANN LAVALLEE STATED, "OUR CULTURE UP TO NOW HAS DECREED 

THAT INDIAN WOMEN ARE A SOURCE OF UNLIMITED POTENTIAL." FOCUSING 

THIS FEMININE POTENTIAL COULD EXERT A PARTICULAR KIND OF PRESSURE 

WITHIN THE INDIAN COMMUNITIES, ACROSS ALL TRIBAL AFFILIATIONS, 
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TOWARD HEALING THE INDIVIDUAL AS WELL AS THE CULTURE FROMT 

THE EPIDEMIC EFFECTS OF ALCOHOLISM, AND ALCOHOL-RELATED PROBLEMS. 

CULTURAL SENSITIVITY AND ASSESSMENT: 
THE NATIVE AMERICAN WOMAN 

A RESPECT AND AN UNDERSTANDING OF THE CLIENT'S CULTURE, ENVIRONMENT, 

FAMILY AND TRIBAL HISTORY CAN NEVER BE OVERSTATED IN THE ASSESSMENT 
PROCESS. NO GROUP OF PEOPLE HAVE SUFFERED FROM SUCH CULTURAL 
GENERALIZATION THAN THE AMERICAN INDIAN AND PARTICULARLY THE 
AMERICAN INDIAN WOMAN. GIVEN THE VARIETY OF TRIBES, THE GEOGRAPHIC 

INFLUENCE, RURAL OR URBAN, AND THE DEGREE OF TRADITIONS OBSERVED 

AND INTERNALIZED BY THE CLIENT, COUPLED WITH THE TRADITIONS 
OBSERVED BY HER PARTNER OR SPOUSE'S FAMILY, YOU MAY FIND THE 

ASSESSMENT TASK COMPLICATED. WHAT IS APPROPRIATE FOR A TRADITIONAL 

FEMALE FROM A MONTANA RESERVATION COULD BE VAGUELY FAMILIAR 

OR EVEN CONFUSING TO A SECOND GENERATION NATIVE AMERICAN WOMAN 

FROM LOS ANGELES WHO RARELY VISITS HER TRIBAL HOMELAND. OF 

IMMENSE HELP IN WORKING WITH THIS CLIENT IS NA UNDERSTANDING 

OF AN IDENTIFICATION PROCESS CALLED, LEVELS OF TRADITIONAL 
BEHAVIOR. 

A SCREENING SYSTEM CALLED "GENERATION" DEFINES FOUR DIFFERENT 
CATEGORIES FOR NATIVE AMERICAN CLIENTS. 

FIRST GENERATION: THESE INDIVIDUALS LIVE CLOSELY TO TRADITIONAL 
VALUES OF THEIR TRIBE. 
SECOND GENERATION~ THESE INDIVIDUALS STILL KEEP A LOT OF 

TRADITIONS AND CUSTOMS IN THEIR LIVES, BUT MIX IT WITH A BIT 

OF THE CONTEMPORARY VALUES. THEY ARE SLIGHTLY REMOVED FROM 
TRADITIONAL ACTIVITIES AND STANDARDS. 

THIRD GENERATION: THESE PEOPLE ARE EVEN MORE REMOVED FROM 

TRADITIONAL VALUES AND STANDARDS. BY CHOICE, THEY LIVE A 

CONTEMPORARY LIFE, BUT STILL HAVE ACCESS TO THE TRADITIONAL. 

THEY MAY FREQUENTLY VISIT A FAMILY 011 OR NEAR THE RESERVATION 

OF THEIR PEOPLE. 

FOURTH GENERATION: THESE INDIVIDUALS ARE TOTALLY REMOVED 

FROM TRADITIONAL PEOPLE OR LIFE, EITHER THROUGH CHOICE OR 

THROUGH CIRCUMSTANCES BEYOND THEIR CONTROL. 
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GIVEN THE VARIETY OF CULTURAL INFLUENCES, IT IS IMPORTANT TO FURTHER 

UNDERSTAND THAT THE DECISION TO SEEK HELP IS USUALLY PROMPTED BY THE 

VERY THING WHICH THREATEN THE WHITE CLIENT: LOSS OF A JOB OR FAMILY, 

LACK OF FINANCIAL SECURITY, MEDICAL PROBLEMS AND DEEPLY IMPORTANT 

FOR INDIAN PEOPLE--THE LOSS OF RESPECT FROM PEOPLE WHO ARE CLOSE. 

"THERE IS A STRONG BELIEF THAT THE ALCOHOLIC INDIAN 

MUST HIT SKID ROn, OR "LOW BOTTOM" WHERE EVERYTHING SHE 

HOLDS CLOSE-FAMILY, JOB, FRIENDS, ETC., IS GONE ... THIS 

IS A FALSE ASSUMPTION AND MUST BE AVOIDED IN WORKING 

WITH INDIAN ALCOHOLICS. THIS IDEA IS A DEFEATIST 

GENERALIZATION WHICH FORCES READY-MADE EXCUSES FOR 

LONG-TERM CHRONIC DRINKING. THE LOW-BOTTOM DRUNK HAS 

THE MOST DIFFICULTY BEING MOTIVATED TO SEEK TREATMENT, 

HIS PROGNOSIS THE POOREST. (E. DANIEL EDWARD, MOTIVATION 

AND COUNSELING FOR THE INDIAN ALCOHOLIC, ABSTRACT.)" 

IF THE APPLICATION OF THE KINDS OF DRINKING WERE APPLIED TO THE STYLE 

OBSERVED IN THE INDIAN COMMUNITY, YOU MIGHT FIND AN ABSENCE 

OF THE "SOLITARY" DRINKING STYLE INDICATIVE OF MIDDLE OR LATE STAGES 

OF THE DISEASE. INDIANS DRINK TOGETHER IN PUBLIC OR DURING 

CELEBRATIONS (POW-WOW). IT WAS NOT UNTIL THE MID-FIFTIES WHEN 

NATIVE AMERICANS WERE ALLOWED TO BY LIQUOR OR BE SERVED ALCOHOL 

IN A BAR: UNTIL THEN IT WAS ILLEGAL. 

MANY FEEL THAT 37 YEARS LATER, OLD HABITS DIE HARD. UNDER THOSE 

PRE-1953 CONDITIONS WHEN ALCOHOL WAS AVAILABLE, IT WAS SHARED 

IN SECRET AND CONSUMED QUICKLY. TODAY THIS IS STILL REFLECTED IN 

BOTH THE RURAL AND URBAN INDIAN COMMUNITY DRINKING PATTERNS. 

ASSESSMENT 

PERHAPS THE MOST DIFFICULT ASPECT OF WORKING WITH NATIVE AMERICAN 

WOMEN ABOUT A DEEPLY PERSONAL ISSUE SUCH AS THEIR ALCOHOLISM IS 

DEVELOPING A STYLE WHICH IS HELPFUL AND CULTURALLY SENSITIVE. IF 

THERE IS LITTLE EMOTION OR AFFECT OR EYE CONTACT BY THE CLIENT 

THAT MAY BE A REFLECTION OF THE WOMEN'S TRADITIONAL ORIENTATION 

IF SHE IS NATIVE AMERICAN OR SHE MAYBE SHY. WAIT AND WATCH. ASKING 

TOO MANY QUESTIONS TOO QUICKLY IS CONSIDERED INTRUSIVE AND RUDE. 

IT IS DETTER TO SIT COMFORTABLY AND QUIETLY AND TO GENTLY TAKE 

THE TIME TO ENGAGE IN SMALL TALK OR "VISITING". 
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JUMPING INTO THE ASSESSMENT, GIVING THE APPEARANCE OF FEELING 

RUSHED WILL GIVE A MESSAGE OF INSENSITIVI'l'Y. 

THE ASSESSMENT ITSELF MAY TAKE TWO SESSIONS OR ONE LONG SESSION. 

THERE IS NEVER ONE STYLE FOR ALL CLIENTS. IF THERE IS A HESITANCY 

IN SPEAKING, IF YOU FEEL THERE IS MORE TO COME ABOUT THE CRISIS 

IN THE FAMILY OR THE REPERCUSSIONS OF BOTH HER DRINKING ENCOURAGE 

HER TO RETURN THE NEXT DAY. A CARING RELATIONSHIP, ONE THAT IS 

CAREFULLY BUILT THROUGHOUT THE ASSESSMENT PROCESS WILL BEAR FRUIT 

WHEN THE TREATMENT PLAN AND THE REFERRAL IS MADE. 

WITH THE NATIVE AMERICAN FEMALE, SHOWING THAT YOU CONSIDER HER 

WORTH THE TIME IT TAKES TO COMPLETELY HEAR HER DRINKING PATTERNS 

AND HER NEEDS IS THE MOST IMPORTANT GESTURE YOU CAN MAKE TO GAIN 

TRUST AND INVOLVE HER IN THE RECOVERY JOURNEY. THERE ARE NO SHORTCUTS. 

THIS IS TRUE FOR NON-INDIAN MINORITY OR A WHITE COUNSELOR. NATIVE 

AMERICAN PROGRAMS ARE PARTICULARLY SUCCESSFUL WHEN OPERATED BY INDIAN 

PEOPLE. MANY PROGRAMS WILL ALSO STAFF OTHER MINORITIES, SUCCESS 

DEPENDING ON THE SKILL AND OPENESS OF THE INDIVIDUAL COUNSELOR. ONi 

NORTHWESTERN NATIVE AMERICAN OUTPATIENT PROGRAM OBSERVED THAT THEIR 

WHITE FEMALE COUNSELOR, NEWLY HIRED, FOUND THE STAFF ASSUMING SHE 

MIGHT HAVE DIFFICUL'1'Y WITH TRADITIONAL WOMEN CLIENTS. IT WAS A 

SURPRISE TO EVERYONE WHEN CLIENTS RETURNED REQUESTING TO SEE HER. 

TO THE COUNSELOR'S AMAZEMENT AND THE STAFF'S CHAGRIN, THE COUNSELOR 

(WITH GENERAL GOOD SKILLS) HAD BECAUSE OF HER SHYNESS ABOUT THE 

UNFAMILIAR AND A FEAR OF SAYING THE "WRONG" THING, KEPT QUIET DURING 

MOST OF THE INTERVIEW. WHEN THE COUNSELOR WENT ON TO SHARE HER 

UNFAMILIARITY WITH THE CLIENT'S CUSTOMS, THEY WERE ONLY TOO HAPPY 

TO ENLIGHTEN HER. IT WAS THE OPENNESS AND HER WILLINGNESS TO HONESTLY 

REVEAL HERSELF AND THE THE WISH TO UNDERSTAND HER CLIENTS THAT 

ALLOWED THEM TO FEEL A NEW SENSE OF EMPOWERMENT ABOUT EDUCATING HER. 

SUCCESSFUL FACTORS OF TREATMENT: 

"WHEN AN INDIAN WOMAN FEELS GOOD ABOUT HERSELF AND HER 

FAMILY, THE SENSE OF ISOLATION AND OPPRESSION SURROUNDING 

SUBSTANCE ABUSE IS NATURALLY REDUCED. (YVETTE JOSEPH)" 

GO SLOWLY AND CONTiNUE IN TREATMENT TO EVALUATE THE NEEDS OF HER 

FAMILY AND THOSE SPECIAL STRESSORS ••• A DRINKING PARTNER, 
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OR OLDER CHILDREN IN THE HOME WITH EMOTIONAL AND EVEN PHYSICAL 

PROBLEMS. INDIAN WOMEN AT A CULTURALLY SPECIFIC NATIVE AMERICAN 

IN-PATIENT PROGRAM WHICH INCLUDES CHILDREN IN RESIDENTIAL 

TREATMENT, ARE OFTEN ADVISED THAT CHILDREN "WILL BE WORSE FOR A 

TIME", TESTING NEI~ LIMITS AND NEW LIMIT SETTING IN THE HOME. 

CLIENTS WHO HAVE OVERCOME THEIR RESISTANCE TO SOME KIND· OF SUPPORT 

TO MAINTAIN SOBRIE'rY DURING PREGNANCY WILL BE CONFRONTED WITH: 

1. MALE/FEMALE RELATIONSHIPS 

2. \'IORK ROLES 

3. LEISURE TIME 

4. PARENTING 

5. SEXUALITY 

SAME-SEX SUPPORT GROUPS OFFER ONE OF THE MOST DRAMATICALLY SUCCESSFUL 

TOOLS TOWARDS WORKING THROUGH THE VARIETY OF THESE ISSUES CONFRONTING 

THE ALCOHOLIC WOMAN. IN A STUDY COMPLETED IN LATE 1986, METCALF 

FOUND IN A STUDY OF CLIENTS FORM THE NATIVE AMERICAN ALCOHOLISM 

PROGRAM THAT A CLOSED WOMEN'S MEETING WORKED BECAUSE: 

1. WOMEN OFTEN DO NOT DEAL lilTH THEIR OWN PROBLEMS WHEN MEN ARE 

AROUND, BUT RATHER TAKE ON THE MEN'S PROBEMS. 

2. WOMEN EXPERIENCE TOW FACES-ONE WITH MEN AND THE OTHER WITH 

liCMEN. 

3. GIVEN THE EXTREMELY HIGH STATISTICS OF PHYSICAL AND SEXUAL 

ABUSE WITH ALCOHOLIC WOMEN, SORTING IN MIXED-SEX GROUPS 

PROBLBMS OF EMBARRASSMENT AND SHAHE ARE DIFFICULT. 

4. MOST IMPORTANT FOR PREGNANT WOMEN IS THE OPPORTUNITY TO 

FULLY INTERACT WITH OTHER WOMN ABOUT THEIR CONCERNS OF THEIR 

PRESENT AND PAST ROLES AS HOTHERS. 

5. IT IS AN OPPORTUNITY TO FREELY DISCUSS CONFLICT ARISING FROM 

PAST AND PRESENT DESTRUCTIVE RELATIONSHIPS WITH MEN. 

ONE GROUP OF RECOVERING INDIAN WOMEN CONTINUED AFTER THEIR GROUP 

MEETINGS TIN TREATMENT lilTH CONTINUED COOPERATIVE EFFORTS ,11TH CHILD 

CARE, JOBS, FOOD AND SHELTER RESOURCES, AND TRANSPORTATION TO 

MEETINGS. SINGLE PARENTING CONCERNS FOR MANY WERE COMMON. 

GROUPS WITHIN THE NATIVE AMERICAN TREATMENT STRUCTURE ARE LESS 

CONFRONTING THAN TYPICAL DOMINANT CULTURE GROUPS IN BOTH IN AND OUT 

PATIENT SETTINGS. 
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EMBARRASSMENT AND OTHER MEMBERS MAY QUIETLY LOOK AWAY UNTIL SHE 

HAS ASSUMED SOME SENSE OF CONTROL. FOR THE LESS CULTURALLY SENSITIVE 

FACILITATORS ENCOURAGING THE RELEASE OF TEARS PRESSING FOR EXPERESSION 

IS CONSIDERED IMPOLITE ALTHOUGH THE ONLY INDICATION FOR THE COUNSELOR 

MAYBE HOSTILE SILENCE. IT IS HELPFUL AT THAT MOMENT TO REASSURE 

THE GROUP MEMBERS THAT IT IS ALRIGHT FOR SOMEONE TO CRY NOW. 

SO CLIENTS WILL PREFER TO ENTER DIRECTLY INTO THE A TWELVE-STEP 

SELF-HELP PROGRAM IN THEIR COMMUNITY AND THIS IS AN EXCELLENT 

OPPORTUNITY TO SUPPORT SOBRIETY. MANY NATIVE AMERICAN MEETINGS 

ENCOURAGE ALL FAMILY MEMBERS TO ATTEND AND YOU CAN BE HELPFUL BY 

ORGANIZING A LIST OF TIMES AND LOCATIONS FOR HER, POINTING OUT 

THAT EVEN DAILY ATTENDANCE WOULD HELP. 

IF THE CLIENT HAS BEEN ISOLATED WITHIN HER HOME AND 

EXTENDED FAMILY-SOME OF WHO MAYBE ACTIVELY DRINKING-IT IS IMPORTANT 

TO ENCOURAGE HER TO ALSO UTILIZE SOME OUT-PATIENT ACTIVITY IN THE 

INITIAL STAGES OF RECOVERY. COUNSELING IS NOT IN CONFLICT WITH 

TWELVE-STEP SELF-HELP PROGRAMS, AND CAN SERVE TO ENHANCE AN EVEN 

STRONGER FOUNDATION TO PREVENT A RELAPSE AND ENSURE CONTINUED 

ABSTINENCE. 

MANY TREATMENT PROGRAMS WILL UTILIZE SPECIFIC BEHAVIORAL APPROACHES 

SUCH AS TECHNIQUES OF SOCIAL AND SELF-MANAGEMENT SKILLS AND THOSE 

PREPARING THE CLIENT TO BEGIN MORE ASSERTIVE BEHAVIOR. MANY OFFER 

RELAXATION METHODS SUCH AS MUSCULAR ELOCUTION, MEDITATION AND BIO
FEEDBACK. VISITS BY YOU TO REFERRAL AGENCIES WILL GIVE YOU A PERSONAL 

IDEA OF BOTH THE STAFF AND THE TREATMENT APPROACHES. 

THE RECOVERING CLIENT AND THE FAMILY 

IT IS PREDICTABLE THAT THE CLIENT WILL INFLUENCE OTHER FAMILY 

MEMBERS WHO MAYBE UNAWARE OF THEIR CONTRIBUTION OR ENABLING TRAITS 

WHICH HAVE SUPPORTED THE DISEASE. IT IS RECOMMENDED THAT THE FAMILY 

BECOME INVOLVED IN ANY OF THE GROUPS OFFERED IN THE TWELVE-STEP 

SELF-HELP PROGRAMS. SOME OF THE FRUSTRATIONS THE FAMILY ENCOUNTERS 

IN HER EARLY SOBRIETY MAY INCLUDE FEELING NEGLECTED BY HER CONSTANT 

ABSENCE ATTENDING MEETINGS AND OUT-PATIENT SUPPORT GROUPS. 

RUTH MAXWELL IN BREAKTHROUGH DESCRIBES THAT ONE THE CLIENT IS 

STABILIZED IN EARLY RECOVERY SHE MAY START FEELING DEPRESSED. "THEY 
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THEY DON'T ACTUALLY BECOME DEPRESSED. THEY ARE DEPRESSED AND HAVE 

BEEN FOR YEARS. THEY'VE JUST HIDDEN THEIR SADNESS FROM THEMSELVES 

WITH DEFENSIVE BEHAVIORS AND NOW THEIR USE OF DEFENSE BECOMES LESS 

PRONOUNCED, THEIR UNDERLYING SAD FEELINGS COME FORTH." IT IS 

IMPORTANT FOR THE FAMILY TO LET THEN FEEL THESE SAD FEELINGS, TO 

ALLOW THEM TO GRIEVE, MAXWELL SUGGESTS. ENORMOUS COURAGE AND A STRONG 

SUPPORT 'SYSTEM TO GIVE UP THE OLD BEHAVIOR OF HIDING THEIR FEELINGS 

IS NECESSARY. PREDICTING THIS ASPECT OF THE STAGES OF RECOVERY 

IS USEFUL SO THEY HAVE SOME INKLING THAT THIS WILL PASS AND IS A 

FORM OF HEALING FROM THE DISEASE. 

HEALING FROM THIS DISEASE FOR INDIAN WOMEN MANDATES CULTURA~ AND 

SPIRITUAL HEALING. FOR EXAMPLE, A CONTEMPORARY BI-CULTURAL INDIAN 

WOMAN WAS UNABLE TO "GET SOBER" WITH THE BEST THAT THE BETTY FORD 

TREATMENT CENTER HAD TO OFFER, BECAUSE IT LACKED A CULTURAL COMPONENT. 
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Dear MS. Galbraith: 
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I want to express my personal appreciation to you for appearing 
before the Select Committee on children, Youth, and Families at our 
hearing, "Law and Policy Affectirlg Addicted Women and Their 
Children" on May 17, 1990. Your testimony was, indeed, important 
to our work. 

The committee is now in the process of preparing the transcl'ipt for 
printing. It would be helpful if you would go over the enclosed 
copy of your remarks to assure that they are accurate, and return 
the transcript to us by June 27 with any necessary corrections. 
In addition, I am requesting a response in writing to the following 
question: 

I am very impressed with the list of members in your 
Coalition on Alcohol and Drug Dependent Women and Their 
Children. The key recommendation of your coalition seems 
to be placing real teeth in the 10% set-aside for women's 
drug tr .. atment in the Alcohol, Drug and ental Health 
Services Block Grant. What are the top two or three 
recommendations of the Coalition beyond accountability 
mechanisms in the set-aside? 

Let me again express my thanks, and that of the other members of 
the Committee for your participation. 

~y, 

~ ~~ 
chairman 
Select Committee on Children, 

Youth, and Families 

Enclosure 
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RESPONSE TO QUESTION POSED BY CHAIRMAN GEORGE MILLER 

Coalition on Alcohol and Drug Dependent Women and Their Children 

The Honorable George Miller 
Chairman 
Select Committee on Children, 

Youth and Families 
385 House Office Building Annex 2 
Washington, D.C. 20515 

Dear Congressman Miller: 

June 26, 1990 

Enclosed is my marked copy of the transcript from your 
hearing on "Law and Policy Affecting Addicted Women and 
Their Children." Thank you again for the opportunity to 
testify and for your important work on this issue. 

Three additional recommendations for enhancing services 
for pregnant alcoholic and drug dependent women and their 
children which are supported by the coalition are: 

1. Requiring that the definition of services covered for 
pregnant women under Medicaid include alcoholism and drug 
dependency residential services for women, their infants and 
children (our proposal is attached); 

2. Authorize and appropriate $20 millIon to establish a 
demonstration program through the Indian Health Service to 
serve pregnant and postpartum Native American women with 
alcohol and drug problems, their infants and children; and 

3. Substantially increase Head Start funding to expand 
eligibility, attract and retain qualified staff, permit 
training and enhance services. 

I would be happy to provide you with more details on 
these proposals. Please feel free to call me if you ~ave 
any questions or if you need additional information. 

NCADP 

sincerely, 

~..- 6a..LWet-< 1<-
Susan Galbraith 
Director 

1511 KSlreel, N.W.----·---------
Washington, D.C. 2000S 

202-737-8122 
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EXPLANATION OF MEDICAID FAMILY CARE ACT 
PROVIDING MEDICAID COVERAGE FOR ALCOHOLISM 

AND DRUG DEPENDENCY RESIDENTIAL TREATMENT 

section 1 adds alcoholism and drug' dependency residential 
treatment services to the list of services a state must cover for 

. ~edicaid-eligiple pregnant women. 

seotion :I clarifies that alcoh':llism and drug dependency 
treatment services must be oovered fOl~ certain Medioaid-eligible 
pregnant women (those with family incomes at or below 133% of 
poverty who are not eligible under another seotion- such as being 
an AFDC reoipient) as services for olmdit.ions which oomplicate 
pregnancy. It also exempts residents of treatment facilities (as 
defined in #6) from the "institution for mental diseases" ("IMD") 
exclusion. 

section 3 adds alcoholism and drug dependency treatment 
services as an optional service for Medicaid-eligible caretaker 
relatives who are not pregnant. Most commonly, this will be a 
mother with dependent children. This section also exempts this 
service from the "comparability" requirements so that a state 
choosing to provide this service to caretaker relatives would not 
have to provide it to all other Medicaid eligibles. 
It also exempts residents of treatment facilities (as defined in 
#6) from the "institution for mental diseases II ("IMD") exclusion. 

section 4 corrects a technical problem for pregnant women who 
are Medicaid-eligible only due to their pregnancy and limited 
income (as opposed to being eligible as an AFDC recipient) . Under 
current law, these women lose their Medicaid eligibility 2 to 3 
months after the end of their pregnancy. This section would 
extend their eligibility to 12 months following the end of their, 
pregnancy. Services covered during this period would continue to' 
be limited to "pregnancy related and postpartum ll services which 
includes alcoholism and drug dependency treatment services. The 
purpose of extending eligibility is to allow a pregnant woman who 
enters treatment late in her pregnancy to complete treatment. 

Section 5 merely adds alcoholism and drug dependency treatment 
services to the laundry list of Medicaid services. 

Section 6 has three main parts. The first part of section 
6 sets out the various services that must be provided by an 
alcoholism and drug dependency residential treatment facility. It 
also limite Medicaid coverage to non-profit non-hospital facilities 
with no greater than 40 beds. 

The second part of section 6 requires faoilities wishing to 
get Medicaid reimbursement to be certified by the Aloohol and Drug 
Abuse Single state Agency as being able to provide the full range 
of servioee required. The purpose ot this requirement is to help 
ensure quality of care by having treatment facilities reviewed by 
the state agency with greatest expertise in alcohol and drug 
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treatll\ant. 
The third part ot section 6 precludes states trom imposing 

arbitrary r •• triction" on duration ot cew.raqs shorter than 12 
months. It does allow atata. to uaa prior authorization and 
utilization review to quard against inappropriate. or Qxcessive 
utilization of residential treatll\ent. 

Seotion 7 requires states to pay residential treatment 
facilities 100% of their reasonable costs in order to help ensure 
adequate levels ot qul1lity and provider participation. This 
seotion uses the provision added by oaRA ! 89 whioh ourrently 
applies to oommunity and rural h~alth centers. 

Seotion 8 establishes an effeotive data for these provisions 
of July 1, 1991, regardless of whether HCFA has promulgated 
regulations. This date was chosen to oorrespond with the start 
of many states' fiscal year and to give adequate lead time to HCFA 
and the states to set up the administrative. Btructures necessary 
to carry out these provisions. 



240 

MEDICAID FAMILY CARE ACT 

PROVIDING MEDICAID COVERAGE OF ALCOHOLISM 
AND DRUG DEPENDENCY RESIDENTIAL TREATMENT SERVICES 
FOR PREGNANT WOMEN AND SPECIFIED CARETAKER RELATIVES 

PROPOSED ~GISLATIVE LANGUAGE 

:I.. Manc:tatory Cloveraqe of raBidantial treatment fo:t: all !4edioaid
eliqi~l. p:t:eqnant women. 

Amend Beotion 1902(a) (10) (A) of the Sooial Seourity Act [42 USC 
1396a(a) (10) (All by inserting (portion underlined): 

"For making medical assistance available., including at 
least the care and services listed in paragraphs (1) 
through (5), (17) and (21) of section 1905 (a) (and in 
the C&SB of pregnant women receiving medical assistance 
under subparts CAl (i) I IA) (ii) and (0) of this subsection 
and pregnant women described in section 1902 (1). the 
services listed in paragraph (23) of section 1905(a)). 

2. Mandatory coverage of treatment for preqnant women eligible 
under the 133% of poverty oategory. 

Amend 1902(a) (10) (E) of the Social security Act [42 USC 
1396a(a) (10)] by inserting (portion Underlined]: 

"(VII) the medical assistance made available· to an 
individual described in SUbsection (1) (1) (A) 'who is 
eligible for medical assistance only because of 
subparagraph (A) (i) (IV) or (A) (ii) (IX) shall be limited 
to pregnancy (including prenatal, delivery, postpartum, 
and family planning services) and to other conditions 
which may complicate pregnancy including services to 
treat alcoholism or drug dependenoy which, 
notwithstanding the exclusion from coverage for 
individuals in institutions for mental diseases contained 
in section 1905 lal, shall include alcoholism and drug 
dependency residential treatment services las defined in 
section 1905(t)l .n 

3. Optional coverage of resi~ential treatment for speoifie4 
caretaker relative •• 

Amend 1902(a) (10) [42 USC 1396a(a) (10)] by adding at the and of 
the sentence following subpart (E): 
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II (XI) the medical assistance made available to 
individuals who are speoified relatives as sat forth in 
section 1905(a) (i1) and eligible for medical assistance 
under subparts (A) (i) (I),(III),(V) or (ii)(I),(II),(III) 
or (C) of this section, may include alcoholism and drug 
dependenoy residential treatment services (as defined in 
saction 1905 (t) ) notwithstanding the exclusion from 
coveraqe tor indiv:i.duals in institutions for mental 
diseae~s oontained. in saotion 1905 (a), without making 
these services available to other groups covered by- the 
state plan notwithstandinq subpart ~ (B) ot this 
subseotion." 

4. continuation of aUqi))ll:l. ty for 12 months fOl1ow:l.nq enlS ot 
preqnanClY· 

Amend 1902 (e) [42 USC 1396a(e)] by inserting [portion underlined]: 

11(5) A woman Who, while pregnant, is eligible for, has 
applied for, and has received medical assistance under 
the state plan, shall continue to be eligible under the 
plan, as though she were pregnant, for all preqnancy
l:'elated and postpartum medioa1 assistance under the plan, 
inoluding serviges for the treatment of alcoholism an~ 
drug dependency for a period of 12 months beginning on 
the first day of the month following the month in which 
her Pregnancy ends. 1I 

Amend 1902(1) (1) [42 USC 1396a(1) (1)] by inserting [portion 
underlined] : 

"(A) women during pregnancy (and during the 12 month 
period beginning on the first day of the month following 
the month in which her pregnancy ends). 

s. List:l.nq of re.idential treatment services. 

Amend 1905(1.\) [42 usc 1396d(a)] by adding subpal:'t (23) as follows; 

11 (23) alcoholism and drug dependenoy residential 
treatment services (as defined in subsection (t) of this 
section)/" 

, , 
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6. Definition and requirements of reaidential treatment services. 

l~end 1905 [42 USC 1396d] by addinq subseotion (t) as follows: 

"(t) (1) The term I alcoholism and drug dependency 
residential treatment servioes' shall at a minimum 
inolude the following servioes provided either directly 
or by contract by a non-profit resident~al treatment 
facility that is not licensed as a hospital and has no 
greater than forty beda : 

(A) addiction edUcation and treatment sarvices based 
upon individualized treatment plansi 
(B) individUal, group and family oounselingl 
(C) opportunity ~or involvement in Alcoholics 
Anonymous, Narcotics Anonymous and other support 
grQupSI 
(D) for pregnant women, access and referral to 
prenatal and postpartum health care and family 
planninq services, inclUding where appropriate 
services provided under Title V of this act 
(Maternal :.and child Health Services Block Grant) 
and services and nutritional supplements provided 
under [need cite here] (Women, Infants and Children 
Program); 
(E) room and board for parents and their children 
(up to age 13), SUbject to reasonable limitations 
imposed by the service provider on the number of 
the children, in a struotured, supervised and 
developmentally appropriate environment, 
(F) for parents, parenting skills training and other 
family support servioes; 
(G) domestic violence and sexual abuse counseling 
where appropriate; : 
(li) aocess to developmental services for pre-school 
children and public education for school-aged 
children and parents Who have not completed high 
school inoluding assistance to parents in enrolling 
their children in sohool; 
(I) aocess and referral to literacy, vocational and 
other employment related. counseling and training 
where appropriate; 
(J) ohild care that meets applicable standards of state 
and local law; 
(K) counseling for the children of persons in 
treatment/ 
(L) aocess and referral to other health and social 
services Where appropriate; 
(M) reentry counseling and activities; 
(N) discharga planning inclUding assistance in obtaining 
suitable affordable housing and employment upon 
discharge; 

" 

(0) referral to appropriate aftercare upon 
discharge; and 
(P) continuing speoialized training for staff in the 



243 

special needs of residents and their children, designed 
to enable suoh Bt~tt to stay abreast of the lateat and 
most et.tective treatment techniques." 

II (2) A faoility may not receive payment under this Title 
for providing alcoholism and drug dependency residential 
treatment services unless the aqency desiqnated by the 
state to administer funds received for alcoholism and 
drug abUsa services under the Alcohol.and Drug Abuse and 
Mental Health Services Block Grant (42 USC 300x et.seq,) 
has certified to the Binqle stat", aqency (deaiqnated 
pursuant to section 1902 (a) (5» that the facility is able 
to provide, either directly or by contraot, all the 
services speoified in subpart (1) and meets all 
applicable state licensure or certification 
requirements. II 

"(3) '1'0 the extent covered under this Title, alcoholism 
and drug dependency residential treatment services shall 
be covered under a state plan for such period of time as 
is medically necessary for eaoh individual reoeiving or 
authoriZed to receive these services. Notwithstanding 
this requirement, a state plan may limit coverage of 
alcoholism and c!rug dependency residential treatment 
services to a period not less than 12 months. A state 
may subject alcoholism and drug c!ependency residential 
treatment services to prior authorization and utilization 
review requirements to ensure that services are 
appropriate and medically necessary," 

"(4) Nothing in this subsection shall exclude othar 
alcoholism and drug dependency treatment services from 
coverage under a state plan to the axtent such services 
may otherwise be covered under this Title." : 

7. payment tor residential treatment services. 

section 1902(a) (lJ) (E) [42 usc 13961(a)(13)(E)] is amended by 
inserting after "for payment for services described in section 
1905(a) (2) (C) under the plan" the following: 

",and for payment for services described in subsection 
(1) of section 1905(t) under the plan,". 

8. Effective date. 

IIE!fectiV9 date- The amendments made by this section 
apply to payments under Title XIX of the Social Security 
Act beginning on July 1, 1991 without regard to whether 
final regulations to carry out such amendments have been 
promulqat~d by such ~ate.1I 
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SELECT COMMITTEE ON 
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June 18, 1990 

National Health Law Program 
202511 street, N.W., suite 400 
washington, D.C. 20036 

Dear Mr. Gates: 
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I want to express my personal appreciation to you for appearing 
before the Select Committee on Children, Youth, and Families at our 
hearing, "Law and Policy Affecting Addicted Women and Their 
Children" on l1ay 17, 1990. Your testimony was, indeed, important 
to our work. 

The Committee is now in the process of preparing the transcript for 
printing. It would be helpful if you would go over the enclosed 
copy of your remarks to assure that they are accurate, and return 
the transcript to us by June 27 with any necessary corrections. 
In addition, I am requesting a response in writing to the following 
questions: 

Have you completed your survey of the 10 states' policies 
regarding reimbursement for drug treatment through 
l1edicaid? If it is possible at this time, would you 
briefly summarize your findings? 

Let me again express my thanks, and that of the other members of 
the Committee for your participation. 

~ 'Idr' ~~tL{ 
Chairman 
Select Committee on Children, 

Youth, and Families 

Enclosure 

[The survey of the 10 States' policies regarding teimbursement for 
drug treatment through Medicaid is retained in Committee files.] 
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PREPARED STATEMENT OF JILL HIA'IT AND JANET DINSMORE, SENIOR A'ITORNEY AND 
COMMUNICATIONS DIRECTOR, NATIONAL CENTER FOR PROSECUTION OF CHILD ABUSE, 
WASHINGTON, DC 

Mr. Chairman and Members of the Select Committee: We appreciate the 
opportunity to submit testimony on the topic of legal and policy matters 
affecting drug-dependent mothers. Both of us have long experience as child 
advocates in the legal arena, as well as working with child welfare, health 
professionals and family service groups. Jill Hiatt, Senior Attorney at the 
National Center' for Prosecution of Child Abuse, will return to Oakland, 
California this fall, where she is a Deputy District Attorney for Alameda 
County, responsible for reviewing some 2400 child abuse cases each year. 
Janet Dinsmore, Communications Director for the Center, has worked for a 
variety of children's groups and written extensively on legal and social 
reform. We commend your tireless leadership on behalf of children, Mr. 
Chairman, and the major contributions of this Committee to addressing the 
needs of the most vulnerable in our nation. 

On Mother's Day a 28 year-old woman stands in a prison hallway 
holding her child and cries. She is a prisoner and she is having the 
first visit from her children in 13 months. But the reasons for her 
tears appear much greater than the visit alone. It is the first time, 
she says, she can hold her chil dren as a dl'ug-free woman. She cred its 
prison with helping her to "be clean for the first time since I was 13 
years old," and says, "it is a blessing for me to be here" (Washington 
Post, 5/14/90). 

With national attention focused on drug use and drug-related crime and 
violence, few issues provoke more cnntroversy or frustration than substance 
abuse by pregnant women. There is little dispute over its undesirability or 
harmfu1ness--to the woman, the fetus or existing children in the home. But 
there is intense disagreement over how, when, where and who should attempt to 
stop it, and whose rights take precedence. 

Criminal justice, medical and social service professionals a~e divided 
among themselves and each other over how best to respond to maternal drug use. 
The issue also splits women's and children's advocates--long-time allies on 
family violence concerns--legislators, treatment providers, and correctional 
officials, and places traditional opponents such as pro-choice and 
right-to-life advocates on the same side against prosecution. Opposition to 
prosecution (or, "punitive measures," as it is euphemistically referred to) 
seems, in fact, the one area of agreement for many health and women's rights 
groups. These same individuals define "prosecution" or "punitive measures" as 
meaning one thing--jail with no treatment and a:utomatic loss of any children 
involved. 

The developing polarization between some women's rights groups and 
traditional criminal justice approaches to drug dependent women and their drug 
exposed infants is wasting time, effort and most of all, energy. Facing off 
against each other instead of standing together for the well-being of 
drug-impaired women and their children is draining valuable resources society 
cannot afford to waste at a time when so many lives are being lost or 
permanently oamaged by drug abuse. Fueling the debate are nyths about 
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prosecution, myths about treatment, myths about the role of social service 
agencies, myths about motives and a whole range of genuine problems we should 
be working to address. 

One of the most prevalent myths is that treatment must be voluntary to 
be effective and that those who abuse drugs would stop doing so if treatment 
were available. Given the fact that for many drug users, arrest is the 
precipitating factor for their entry into treatment, this is simply 
unrealistic. Drug counselors, probation officers, and former addicts readily 
acknowledge that court supervision is often critical to maintenance in a 
treatment program. Research confirms that while criminal sanctions ALONE do 
not reduce dr'ug abuse, "The coerc i ve power, survei 11 ance potenti a 1 and time 
offered through criminal sanctions open significant opportunities for 
effectively treating the cocaine-heroin abuser •.•• There are a variety of 
pressures that bring hardcore drug abusers into treatment: parents, employers, 
loved ones and friends may all apply psychological and social pressures. The 
most powerful pressure, however, may be the threat of legal sanction--the 
threat of arrest and conviction, and most importantly, the thl'eat of 
incarceration. The leverage created by this threat, and by the sanction 
itself, permits treatment to be considered a viable option by serious 
abusers." (Source: National Institute of Justice, Issues and Practices in 
Criminal Justice, March 1988) 

The fact that treatment counselors, health professionals and former 
substance abusers acknowledge this fact has not softened the outcry against 
"punitive measures." Is anyone listening? 

Realistically, the only way that answers will be found to the complex 
quest ions posed by parental dl'ug use is through understanding and cooperati on. 
To gain that cooperation it may be necessary for social service, women's 
rights and health groups to look more closely at their prejudices and the 
power and potential for good that exist with the criminal justice system. At 
the same time, criminal justice professionals may be called on to lay down 
their spears and look more carefully at the big picture, to see whether 
traditional forms of law enforcement can be better shaped to deal with a 
problem that is both legal and social in nature. 

One of the largest and most powerful forces in this country is the 
criminal justice system. One may decry that fact but it is nonetheless so. 
Since drug use is against the 1aw--a crime that is neither aggravated nor 
mitigated by chi1dbearing--the criminal justice system has a powerful tool in 
its hands. It is time for all concerned groups to find ways of using that 
tool to deal with a problem that fails to respond to other attempts to 
arne1 iorate it. 

The perception repeated again and again--that the criminal justice 
system wants only to punish women by putting them in jai1--ignores the reality 
of the system and stifles the search for solutions. It has also distorted the 
debate by focusing attention on a tiny fraction of criminal cases involving 
drug use by pregnant women and child caretakers. Within the criminal justice 
system's boundaries rest many different means of dealing with crime: 
probation, diversion, deferred prosecution, treatment in lieu of 
incarceration, etc. The list of alternatives is long and useful to consider. 
Much of the outcry against prosecution, however, is rooted in these very few 
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but highly publicized cases involving novel Uses of traditional laws to 
prosecute women who have given birth to drug-affected babies. The best known 
of those cases, in Sanford, Florida, involved the prosecution of a woman for 
delivery of drugs to a minor based on the transfer of drugs through the 
umbilical cord between the time of birth and cutting of the cord. Other cases 
haVe involved prosecuting the mother for possession of illegal substances 
based on the presence of drugs in the baby's system at birth. There have 
additionally been some attempts to prosecute the mother on a variety of abuse 
theories based on the condition of the baby at birth resulting from the 
mothers ingestion of drugs during pregnancy. Few of these cases have 
proceeded to trial and only one is currently known to be pending appeal. 

Most of these prosecutions are the result of medical workers' 
frustrations over a mother's production of not one but two, three or ten 
babies born with the kind of damage that makes their initial weeks and months 
a living hell and, it appears, probably haunt them for the remainder of their 
1 i ves, if they survi ve. Whil e some deri de the appat'ently pun it i ve focus of 
these prosecutions, one wonders if those same detractors truly believe we must 
wait until society resolves underlying problems such as poverty. 
discrimination and hopelessness before responding to the current crisis with 
all the creativity we can muster. 

The vast majority of drug-related cases processed by ,the criminal 
justice system have nothing to do with pregnancy. Drug crimes, however, bring 
into the system hundreds of thousands of mothers and fathers whose sUbstance 
abuse endangers their current and future families. It is on these individuals 
who are already in the system that we should be concentrating our attention. 
The potential for making a significant impact in terms of successful drug 
treatment is truly enormous. 

Pregnancy does not excuse criminal behavior but in many cases can be an 
additional factor in assessing an individual's criminal penalty. The use of 
diversion for example, has long been a means of dealing with drug addicts as 
well as other first-time criminal offenders. It is similar to probation in 
that there are requirements that the diverted individual must fulfill but 
there need be no conviction. If the individual completes diversion 
requirements, the case is dismissed. At least two diversion programs in the 
country have been specifically developed for pregnant drug-abusing women, and 
include such requirements as regular prenatal care and staying off drugs. One 
program requires participation in a treatment program, and the other strongly 
encourages it. While these programs are in the very early stages, they seem 
to hold promise for wide replication in the future. 

Most jurisdictions grant probation in many cases involving pregnant drug 
abusers. Probation can and should include not only drug treatment but also a 
requirement that the women participate in a prenatal program that will help 
keep her and the baby healthy. In some cases when the crime is either so 
serious or is a repeat offense the court can and often does sentence drug 
offenders to treatment facilities in lieu of jail. Such sentences can benefit 
both baby and mother, allowing the baby a drug-free prenatal environment and 
the hope that the mother will remain drug-free following completion of her 
sentence. 
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When all else fails and there is no alternative to incarceration, 
comprehensive long-term drug treatment in jailor prison should be used. Even 
here, significant incentives for treatment can be built in through early 
release programs based on credits earned through participation in drug 
treatment. The inclusion of such treatment within institutions is becoming 
more common with the rising recognition of the close relationships between 
criminal behavior and drug use. 

Prosecutors throughout the country acknowledge the lack of effective 
treatment facilities and in many judsdictions are working with other agencies 
to identify funding and comprehensive programs for pregnant addicts. The 
National Center for Prosecution of Child Abuse receives many calls from 
prosecutors who are working with task forces made up of health, social 
service, family court and law enforcement officials to develop services for 
drug-ravaged families. The National District Attorneys Association (NDAA) has 
al so formally recommended a treatment option for offenders on probation and a 
method for funding drug abuse education and treatment in its "Proposed 
Amendments to the Uniform Controlled Substances Act" (UCSA, 1989). NDAA has 
also proposed in the UCSA a funding mechanism that has raised millions of 
dollars for drug education and treatment in New Jersey. 

There is much discussion of the need for treatment that is accessible, 
that accepts pregnant women on Medicaid, that offers resources for residential 
or daY care if needed, and that is sensitive to the unique needs of female 
addicts and women of color. What is missing from the discussion is 
recognition that many addicts--particularly crack addicts who face a long-term 
recovery period--find it difficult or impossible to remain drug-free without 
some outside coercion in addition to extensive support. At d recent meeting 
of the Coalition on Alcohol and Drug Dependant Women and Their Children, a 
veteran Philadelphia health worker, Bruni Sepulvada spoke eloquently of the 
problems she faces in persuading addicts to get into and remain committed to 
treatment. Despite apparently heroi c efforts on the pat't of her health 
workers, the work is fi 11 ed with frustl'ati on and fail ure. One of the bri ght 
spots, she said, is a successful "behavior modification" program involving 
hard-core parolees whose requirements include participation in treatment. 
Several, she said, have asked to r~main under electronic surveillance past 
their release date, knowing they could resist street pressure to resume drug 
use only when they and their peers knew they had to answer to the criminal 
justi ce system. 

This fall, according to the NEW YORK TIMES, 40-60 percent of the 
children entering kindergarten in some neighborhoods have drug-related 
problems. Last year's jump in child abuse and neglect reports--reaching an 
all-time high of 2.4 million--were directly related to parental and caretaker 
drug use, according to the National Committee for Prevention of Child Abuse. 
The Committee also reported that child prptection agencies were so overwhelmed 
with cases, only the most severe were being addressed, leaving others to 
worsen until they too became emergencies. 

Alcoholics Anonymous, one of the most respected and successful addiction 
treatment programs, has said that people do not seek treatment before "hitti ng 
bottom." Those who would remove intervention by the criminal justice system 
as a "bottom" ignore the fact that for many people, the alternative to prison 
will be the grave. There is no time left to wait for the "hit bottom 
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syndrome" to occur naturally to help save the women and children that drugs 
are destroying. The criminal justice system, working in partnership with 
other agencies, has the tools to force the acceptance of treatment now, and 
ways must be found to work together with rather than against each other. 

The woman being visited by her child in prison paid a high price for her 
habit but the result is beyond value. In exchange for some months in prison, 
she got back a life, one that had been in limbo for 15 yeats. Equally 
important, her children gained a mother they would otherwise never have known. 
She apparently believes it was well worth the price. 

So perhaps it is time for the criminal justice system, social services, 
and woman's rights groups to sit down and talk, and start acting together on 
behalf of those who need true advocacy. Only as a joint effort will this 
tragic problem be solved, and it is one problem we HAVE to solve. 
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PREPARED STATEMENT OF 'rHE NATIONAL ASSOCIATION OF PUBLIC HOSPl'fALS 
WASHINGTON, DC ' 

The National Association of Public Hospitals 
(NAPH) would like to take this opportunity to submit 
this statement to the House Select committee on 
Children, Youth, and Families in connection with the 
Committee's May 17th hearing on chemically-dependent 
pregnant women. NAPH consists of over 90 urban public 
and non~profit hospitals that serve as major referral 
centers, teaching hospitals, and hospitals of last 
resort for the poor and medically underserved in most 
of our nation's largest metropolitan areas. Many of 
NAPH's hospitals treat a disproportionate share of 
addicted mothers and their children. As a result of 
this and other resource demands, many NAPH hospitals 
are on the edge of financial collapse and in desperate 
need of increased governmental support. 

The consequences of sUbstance abuse among pregnant 
women are numerous. First, substance-abusing women 
often lack access to prenatal care or may not seek it. 
Second, babies ex?osed to substance abuse are more 
likely to be born prematurely and have low birth rate, 
increasing their risk of infant mortality and childhood 
disability, as well as their need for intensive and 
expensive hospital care. Third, a drug-exposed baby 
has a myriad of physical and emotional problems which 
are particularly stressful to an addicted parent. Each 
of these problems, directly or indirectly, increases 
the demand on the U.S. hospital system, especially 
public hospitals. Without additional government 
support, our hospitals will be unable to meet this 
demand. 

Unfortunately, information is limited with respect 
to the magnitude of the substance abuse problem as it 
impacts hospitals across the country. NAPH, however, 
recently surveyed 26 member hospitals and identified 
2,693 infants exposed to cocaine during 1988. This 
represents an average of 104 cases per institution. 
During the first half of 1989, the annualized average 
increased to 122 cases per institution. It should ce 
noted that very few institutions have universal 
testing, sa in most cases the infants identified are 
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done so by self-reporting by the mother or by testing as a result 
of infant characteristics and suspected drug use. Nonetheless, 
the limited NAPH study reveals two disturbing trends. First, 
utilization of hospital services by drug-exposed infants (and by 
inference drug-addicted mothers) is increasing at a significant 
pace. Second, the problem of crack cocaine and other addictive 
drugs is impacting public hospitals all across the country, not 
just those in New York and Los Angeles. 

To further illustrate these observations, a recent study at 
Truman Medical center in Kansas city, Missouri produced startling 
results. It found that approximately 15% of babies born at 
Truman Medical Center tested positive for cocaine. For this test 
to indicate the presence of cocaine, the mother must have 
utilized "crack" cocaine within a 72-hour period prior to 
delivery. In the middle of the nation, almost one out of six 
babies born at the public hospital tested positive for cocaine! 
Moreover, 1990 birth projections of cocaine-affected infants at 
Truman already are significantly higher than 1988 statistics. 

The plight of the public hospitals cannot be overstated. 
Trauma centers and emergency rooms are overcrowded to the 
breaking point. Occupancy rates continue to rise, topping 100 
percent in some cities, and critically ill patients wait up to 36 
hours for an inpatient bed. Gang violence, AIDS, refugees and 
other problems are growing at an alarming rate in some cities -
greatly compromising their ability to serve less seriously ill 
indigent patients. combined with these problems, the additional 
stress of treating a growing population of substance-abusing 
mothers and their children has pushed many public hospitals to 
the brink of financial ruin. 
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MARYVILLE CITY OF YOUTH 

1150 North River Road 
nes Plaines, Illinois, 60016 
708/824·6126 

Dr. Carol statuto 
U.S. House of Representatives 

May JO, 1990 

Select Committee on Children, Youth & Family 
House Office Building 
Room 384 
Washington, D.C. 20515 

Mr. Chairman, and Other Distinguished Members of the Select 
Committee on Children, Youth & Family: 

I am Rev. John P. smyth, Exec,,-;ive Director of Columbus-Maryville 
Reception Center, 800 W. Montrose, chicago, Illinois. I am 
writing to provide information regarding the children under our 
care. 

Maryville Academy originated in IBBJ when the Chicago Fire 
resulted in hundreds of needy orphans. Since that time, 
Maryville has treated tens of thousands of Illinois youth who 
have become wards of the state. Many of our current youth have 
been the victims of physical, sexual and emotional abuse and 
neglect. Our "mission" if you will, is to help these children to 
become successful. They are given a place to sleep, food, 
clothing, and most important, they are given love, care, and 
concern to some, foreign concepts. Maryville currently 
operates on eight campuses throughout Northern Illinois and 
Wisconsin. Maryville has assumed the responsibility for hiring, 
training, and supervising all Center staff. All staff receive 
extensive training in the Family-Teaching model of child-care 
with its emphasis on Teaching, Evaluation, and Consultation. 

The most recent addition is the Columbus-Maryville Reception 
Center. This movement permitted the expansion of the former 
Emergency Service Center for children removed from Cook county 
homes due to suspected abuse and/or neglect. The center opened 
in June of 19BB and is under an operational contract from the 
Illinois Department of Children and Family Services. Columbus
Maryville has to date treated 7,500 children from newborns to age 
twenty, and provides emergency protective residential care and 
medical evaluations. In accord with the IDCFS, we make every 
attempt to return a child to their natural parents whenever 
feasibly possible. 

!lev. JOM P. Sm)'lh -Don 1.. Ferro 
.... DaYidP·1lJa11l 
~ bee.m Dlnccen 

Board or DJ.recton Joeeph J. Stevens Eugene A. Bradtke TImothy J. Bresnahan George W. Rourke 
VSco rr-wtat; SecmarJ TbolDU F. Meagher John C. Stevena 

John P. Madden Wlll.lam IF'. O'Roarke Thomu M. Tully 
Sen. Philip J. 1Ioc:~ Ildwud J. Bock 

T'!IE CArIIOUC CHAI1mE8 AaCIIDIOCZSB OP CHICo\GO 
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Though currently licensed to serve 120 children, we are 
constantly requested to increase capacity to accommodate the 
growing numbers of DCFS wards, and drug-addicted newborns. 
Admission to Columbus-Maryville is open twenty-four hours each 
day with a no-decline policy. 75% of our admissions are prepared 
to return home, or be placed into foster care within a forty
eight hour time span. 

Some of our neediest admissions are the infants born addicted to 
cocaine. currently, we are caring for twenty-one cocaine 
addicted and four AIDS infected newborns. These infants require 
more attention and more nurturing than most as they struggle 
through cocaine withdrawal. At this point, the medical community 
cannot help them through their fight. only hugging, feeding and 
changing will help them in this terrible process. Thanks to the 
dedication and generosity of our staff and volunteers, these 
infants undergo a dramatic change in a sho~t time: They begin to 
enjoy the human touch, to listen to the lullabies that are sung 
to them. They begin to open up to the world outside of their own 
pain. 

Columbus-Maryville was recently visi~ed by Mr. Ben Wolf, Attorney 
for the American Civil Liberties union and by Mr. Ira Schwartz, 
Director for the Study of youth Policy at the university of 
Michigan. Both Mr. Wolf and Mr. Schwartz toured the facility, and 
visited with staff, children, and cocaine babies. Mr. Schwartz 
expressed a desire that the children, especially the cocaine 
babies, be placed into foster care immediately. He stated, "We 
all would want something different (for these children), but 
Columbus-Maryville is doing the best it can." 

Hy thanks to the committee for allowing me this opportunity to 
discuss the work done at ColumbUS-Maryville Reception Center. 

«:sel
Y

, 4 ~ 
Rev.2C4b 
Executive Director 

js/cc 

32-155 0 - 90 -- 9 
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PREPARED STATEMENT OF BENJAMIN S. WOLF, DIRECTOR, CHILDREN'S AND INS'fITUTION
ALIZED PERSONS PROJECT, ROGER BALDWIN FOUNDATION OF ACLU, INC., CHICAGO, IL 

The American civil Liberties Union of Illinois is a 

statewide organization of app=oximately 15,000 members dedicated 

to preserving the Bill of Rights:. and enforcing laws to protect 

civil liberties. The ACLU of Illinois and its parent 

organization, the American civil Liberties Union, have had a long 

history of defending the rights of children and families. 

Attorneys for the Roger Baldwin Foundation of the ACLU, the 

litigation arm of the ACLU of Illinois, have represented 

thousands of children who are wards of the state or who are 

incarcerated in government institutions such as detention 

centers, shelters and psychiatric hospitals. See, ~., B.H. v. 

Johnson, 715 F.supp. 1387 (N.D. Ill. 1989); A.T. v. county of 

Cook, 613 F.Supp. 775 (N.D. Ill. 1985). 

I am the Director of the Roger Baldwin Foundation's 

Children's and Institutionalized Person's Project. In that 

capacity, I represent in federal court class actions the more 

that 20,000 children in the custody of the Illinois Department of 

Children and Family Services ("DCFS"). I have reviewed thousands 

of pages of internal state documents and personally interviewed 

dozens of foster children, ioster parents, birth parents and 

caseworkers. In my work on behalf of our most powerless 

citizens, I have come to believe that recent Illinois laws 

concerning babies who test positive for controlled substances at 

birth have done little to protect children and may well have 

caused them considerable harm. 
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Our new laws permit DCFS and the juvenile courts 

conclusively to presume that a newborn infant is neglected if his 

or her "blood or urine contains any amount of a controlled 

substance •.. or a metabolite of a controlled substance ••• " unless 

the presence of the sUbstance was the result of medical treatment 

to the mother or the infant. Ill. Rev. stat., ch. 37, para. 802-

3(C) (1989). See Ill. Rev. Stat. ch. 23, para 2053 (1989). Our 

child protection agencies long have had the power to remove 

children from environments which are harmful to them. see,~, 

Ill. Rev. Stat. c~. 37, para. 802-3(b) (1989). The real problem 

for some time in Illinois has not been that DCFS and the courts 

were unable to obtain legal authority to protect those children 

wh.o were mistreated or neglected by drug abusing mothers, but 

rather that the state had few services or ~lacements available 

when it decided that action was needed. 

The new statutes have done nothing to address this problem. 

One local shelter, the Columbus/Maryville Reception center, for 

example, now typically has 40-45 babies in its care, some for 

several months. As the caring and compassionate staff of the 

facility freely acknowledge, an institution, even a well run one, 

is not an appropriate place for a baby. Each infant needs to 

form bonds with a specific person, and they are not likely to 

develop into healthy adults i: they spend their time under the 

care of people who work in shifts and volunteers who may not 

return. The life of these infants frequently is one of drift, 

disruption and pain. 
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The statutes which require a finding that a newborn infant 

is neglected solely because of a drug test foster rigid and 

simplistic stereotypes which disserve the interests of the 

children. Unquestionably, some mothers with a history of drug 

use cannot provide a safe, stable home for a baby. Others can 

provide a suitable environment is spite of their past drug use, 

frequently with the help of treatment programs and other 

services, or with the aid of kind relatives willing to assist in 

child care. DCFS unde~ the prior law needed to investigate and 

make an individualized decision about the child's environment. 

Now the law permits a snap judgment and any real investigation 

c~n take months, if it happens at all. 

The result is tragic. Nearly every infant who is needlessly 

removed from the home and forced to live in an institution for 

any extended period of time suffers serious and irreparable harm. 

Yet this result is fostered by the simplistic approach of new 

laws supposedly designed to protect children. 

As we allege in our pending class action lawsuit against 

DCFS, B.H. v. Johnson No. 88 C 5599 (N.D. Ill.), the Illinois 

child welfare system is in a state of collapse. Instead of the 

twenty to twenty-five cases which national standards recommend, 

many DCFS caseworkers have caseloads of 60, 80 or even 100. 

Under these circumstances, the caseworkers cannot even assure 

that the childrsn in their care are physically safe. Hundreds of 

children have been abused and neglected in foster care and 

institutions. Many essential services are not available or have 
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long waiting lists. The current approach which virtually 

guarantees that the child welfare system will be flooded with 

newborn infants who test positive for drugs seems 

counterproductive and cruel when we provide so little for them 

after we take them from their homes. 

Benjamin S. Wolf 

BSWjkp 
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is still no clear national sentiment in favor of abortion. As a result, 

the text and history of ouu~r~C~o~n:st~it~u~t~io;n~d~o~Fti:~:::~::~~ 
right, but the post-Civil W .ments and the Constitution's his-
tory do substa racial minorities' right to equal protection. 
Therefor e demise of abortion rights poses no threat to civil 

In general. 

3. Pregnant Women Will Retain Reasonable Liberty Beyond the 
Abortion Context. 

The final alarm that abortion proponents raise is that the 
Supreme Court's approval of the Missouri Preamble64 and the 
demise of Roe will restrict pregnant women's liberty. This claim is as 
unfounded as the rest. 

Abortion advocates see no middle way, only the extremes. 
Either every case is decided in favor of the mother or every case is 

PI'IT. L. REV. 359, 389 & n.195 (1979) (noting that the more populous states had 
prohibited abortion by the start of the Civil War); Quay, justifiable AbortIon-Medical 
and Legal Foundations, 49 GEO. LJ. 395, 435 (1961) (identifying Connecticut as the 
first state to criminalize abortion by statute, in 1821); Witherspoon, Ruxamimng Roe: 
Ninetunth-Century Abortion Statutes and the Fourteenth Ameruimt:1lt, 17 ST. MARY'S LJ. 29, 
33 (1985) (noting that thirty of the thirty-seven states had anti-abortion statutes by 
the year of the fourteenth amendment). 

64 The Missouri preamble reads: 

1.205 LIFE BEGINS AT CONCEPTION- UNBORN CHILD DEFINED- FAILURE TO 
PROVIDE PRENATAL CARE, NO CAUSE OF ACTION FOR 
I. The General Assemblv of this state finds that: 

(I) The life of each human being begins at conception; 
(2) Unborn children have protectable interests in life. health, and 

well-being; 
(3) The natural parents of unborn children have protectable 

interests in life. health. and well-being of their unborn child. 
2. Effective January I, 1988, the laws of this state shall be interpreted 
and construed to acknowledge on behalf of the unborn child at every 
stage of development, all the rights, privileges. and immunities available 
to other persons. citizens, and residents of this state. subject only to the 
Constitution of the United States. and decisional interpretations thereof 
by the United States Supreme Court and specific provisions to the 
contrary in the statutes and provisions of this state. 
3. As used in this section. the term "UNBORN CHILDREN" or "UNBORN 
CHILD" shall include all unborn child or children or the offspring of 
human beings from the moment of conception until birth at every stage of' 
biological development. 
4. Nothing in this section shall be interpreted as creating a cause of 
action against a woman for indirectly harming her unborn child by failing 
to properly care for herself or by failing to follow any particular program 
of prenatal care. 

Mo. ANN. STAT. § 1.205 (Vernon 1989). 
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resolved in favor of the unborn child. Yet Missouri's Preamble is not 
the first recognition of the unborn's rights, and the courts previously 
have balanced the rights of both the mother and her child when they 
conflict. 

Some believe that recognizing the unborn's rights will result in 
extreme restrictions on pregnant women's liberty. These people 
argue that we are on a slippery slope.65 They view the matter as one 
in which the rights of only one party may be considered so that, in 
their view, any consideration of fetal rights terminates maternal 
rights. They project onto pro-life advocates this same mindset, 
claiming that pro-life proponents believe that the Ulzl:."rn child's 
rights must always prevail. Such a view, however, is ~)Ot well
founded. 

B. Protection of Fetal Rights Is Nothing New 

Courts have long recognized fetal rights in several areas of the 
law, including the criminal, property, tort, wrongful death, and 
equity realms, increasingly so with the rise of modem scientific 
understanding of prenatal development and the obligation to pre
vent handicaps for those who will be born.66 

65 See, e.g., Rhoden, The Judge in the Deliuery Room; The Emergence of Court-Ortkred 
Cesareans, 74 CALIF. L. REV. 1951, 1994 (1986) ("[CJourt ordered cesareans may start 
us down that 'slippery slope' toward controlling and coercing pregnant women in the 
name of fetal well-being"); Gallagher, Pmurtallnuasions and InlLruentions; What s Wrong 
With Fetal Rights, 10 HARV. WOMEN'S LJ. 9, 45 (1987) (" 'The slippery slope' of the 
threats posed by the fetal rights proposals are no longer hypothetical. "). 

One commentator observes that even though "claims of slippery slope effect will 
not necessarily be invalid," they may be "wildly exaggerated." He adds that 
"slippery slope claims deserve to be viewed skeptically, and the proponent of such a 
claim must be expected to provide the necessary empirical support." Schauer, 
Slippery Slopes, 99 HARV. L. REV. 361, 382 (1985). 

66 See, e.g., Bopp & Coleson, supra note 5, at 246-83; Note, The Law and the 
Unborn Child; The Legal and Logical Inconsistencies, 46 NOTRE DAME L. REV. 349 (1971) 
(examining the right of the unborn in the context of property, torts, equity, criminal, 
and abortion law). As many commentators have noted, Roe's declaration that the 
unborn have no rights of personhood under the fourteenth amendment has been 
given a broad reading which is unwarranted; Roe did not eliminate the rights of the 
unborn in other contexts. See Baron, "If You Prick Us, Do We Not Bleed1:" Of Shylock, 
Fetuses, and the Concept of Person in tl.e Law, II LAw, MEO. & HEALTH CARE 52, 56 (1983) 
("[TJhe law has been largely willing to confer personhood upon the unborn when 
solid policy considerations have suggested that course. "); Myers, Abuse and Neglect of 
the Unborn; Can the State Intervene?, 23 DuQ.. L. REV. I, 15 (1984); Parness & Pritchard, 
To Be Or Not to Be: Protecting the Unborn POlentiality of Life, 51 U. CIN. L. REV. 257,258 
(1982); Note, Unborn Child: Can You Bt Protected?, 22 U. RICH. L. REV. 285, 287 (1988) 
(Roe does not necessarily imply that the state may not grant legal recognition to the 
unborn in non-fourteenth amendment cases). 
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Courts have even required mothers to perform or permit certain 
actions for the protection of the unborn and her own health. With 
advances in fetal therapy67 and the increasing recognition of prena
tal torts, the invocation of courts' equitable powers to protect the 
unborn was a logical next step. Moreover, the practice of protecting 
the unborn from preventable handicaps antedates Roe and despite 
some courts' confusion,68 Roe 69 should not affect it. 

67 See. e.g., Lenow, The Fetus as a Patient: Emerging Rights as a Person?, 9 AM.J.L. & 
Mm. 1, 2B (19B3) (stating that "[t]he advent of fetal surgery techniques requires 
parents, physicians and the legal system to confront the question of how to 
determine the rights of the unborn fetal patient"). 

68 Some courts have misapplied Roe's viability line and have refused to protect 
pre-viable children. In fact, a majority of courts that have intervened have done so 
on behalf of the "viable" ferus. One notable exception is Taft v. Taft, 388 Mass. 331, 
446 N.E.2d 395 (1983), where the court left open the possibility that "in some 
situations ... the State's interest ... might be sufficiently compelling" to order a 
pregnant woman [0 have medical treatment to protect a pre-viable ferus. [d. at 334, 
446 N.E.2d at 397. However, with a majority of the Justices on the Supreme CoUrt 
recognizing that the states have a compelling interest in unborn life throughout 
pregnancy, the viable/pre-viable distinction should be eliminated. If protection of 
the unborn was proper under Roe. it is a jortiori proper after the demise of Roe. 

69 Roe's holding that the unborn are not fourteenth amendment persons is 
inapplicable in any other context. Set Bopp & Coleson, supra note 5, at 253-61. In 
fact, Roe has been used to support intervention on behalf of the unborn where the 
mother chooses not [0 abort because of its recognition of an "important and 
legitimate interest in protecting the potentiality of human life" throughout 
pregnancy. Roe, 410 U.S. at 162. Roe may, therefore, be viewed as a legitimization of 
fetal rights and state authority to protect them. See, e.g., Dougherty, The Right to Begin 
Life with Sound Body and Mind: Fetal Patients and Conflicts with Their Mothers. 63 U. DET. 

L. REV. 89, 104 (1985) ("[T]he other side of Roe is the establishment of the state's 
compelling interest in protecting viable fetal life"); Myers, supra note 66, at 18 ("Roe 
makes clear that the state has a substantial authority to protect fetal life"); Note, supra 
note 66, at 288 (Roe "legitimized the state's interest in protecting the potential life of 
the unborn"). 

Myers extends the logic of Roe to its inescapable conclusion: 

The state's interest in viable fetal life permits it to forbid abortion, an act 
designed to extinguish life, It follows from this that the state is 
empowered to proscribe other acts calculated or likely to lead to the same 
result. Furthermore, since the interest in preservation of fetal life 
authorizes intervention to prevent destructive acts, it should also 
authorize limited compulsion of action which is necessary to preserve fetal 
life. Since a failure to act can as surely lead to frustration of the state's 
interest as an affirmative act, the underlying interest must reach both 
cases ... , Since the state may proscribe acts leading to fetal death, and 
may, as a result, require birth, its interest in potential life should extend to 
the protection of the quality of life. 

Myers, supra note 66, at 18-19 (citations omitted). One commentator has even sug
gested that as viability is pushed back, "Roe soon may become a 'right-to-life' deci
sion." Rhoden, Tht New Neonatal Dikmma: Live Births jrom Late Abortions, 72 GEO. LJ. 
1451, 1454 (1984). 
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Several examples demonstrate ways in which the courts have 
acted to protect the unborn from harm caused by actions of their 
mothers. In Raleigh Fitkin-Paul Morgan Memorial Hospital v. Anderson, 70 
the New Jersey Supreme Court granted an order compelling blood 
transfusions, despite the mother's religious convictions, to save her 
32-week-old unborn child. The court observed that without the 
transfusions "both she [the mother] and the unborn child will die,,,71 
and held that the unborn child's right to life outweighed the 
mother's religious beliefs.72 

The courts also have allowed more intrusive procedures like 
caesarian sections. In 1981, the Georgia Supreme Court granted an 
order compelling a caesarian section over a woman's religious objec
tions because a vaginal delivery endangered both her life and the 
child's.13 In other cases, reported74 and unreported,75 the trend 
toward court ordered caesarian section to protect the unborn from 
harm continues. 

Finally, courts have also acted to protect the unborn from a class 
of maternal actions which will lead to serious fetal damage. The con
cept of preventing avoidable prenatal injuries has strong support. In 

70 42 NJ. 421, 201 A.2d 537, cert. denied, 377 U.S. 985 (1964). 
71 /d. at 423, 201 A.2d at 538. 
72 See id. at 424,201 A.2d at 538; see also Crouse Irving Memorial Hosp., Inc. v. 

Paddock, 127 Misc. 2d 101,485 N.Y.S.2d 443 (N.Y. Sup. Ct. 1985) (ordering blood 
transfusions to save a mother and child over the mother and father's religious 
objections); In Re Application of Jamaica Hosp., 128 Misc. 2d 1006, 491 N.Y.S.2d 
898 (N.Y. Sup. Ct. 1985) (ordering blood transfusion to save an 18·week-old fetus 
over maternal religious objections). 

73 See Jefferson v. Griffin Spalding County Hosp. Auth., 247 Ga. 86, 274 S.E.2d 
457 (1981). The mother in JejJmon had a condition known as complete placenta 
previa (blockage of the birth canal by the placenta). Evidence before the court 
revealed a vaginal birth would pose a 50% risk of death to the mother and a 99% risk 
for the child. Prior to the caesarian section, the condition corrected itself, which is 
rare, and the woman delivered normally. See also Lenow, supra note 67, at 21 n.123. 

74 See, e.g., In re A.C., 533 A.2d 611, 611 (D.C. 1987). vacated and reh'g en banc 
granted, 53il A.2d 203 (D.C. 1988) (holding that a hospital could perform a caesarian 
section on a terminally ill woman despite her objections). 

75 See, e.g., Jurow & Paul, Cesarean Delivery for Fetal Distress Without Maternal 
Consent, 63 OBSTET. & GYN. 596 (1984) (discussing a case where doctors delivered a 
fetally distressed infant by cesarian section against the mother's wishes and without a 
court order); Kolder, Gallagher & Parsons, Court-Ordered Obstetrical In/erventions, 316 
NEW ENG.J. MED. 1192, 1197 (1987) (noting a national survey counting instances of 
court appointed obstetrical procedures in cases of women refusing treatment 
necessary to preserve the health of the fetus); Watson & Selgestad, Fetal Vmus 
Maternal Rights.' Medical and Legal Perspectives, 58 AM. J. OBSTET. & GYN. 209, 212 
(1981) {discussing In re Unborn Baby Kenner, No. 79JN83 (Col. Juv. Ct., Mar. 6, 
1979), where doctors performed a court ordered caesarian section to safeguard .an 
unborn infam's life in spite of the mother's objections). 
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1960, the New Jersey Supreme Court declared "that a child has a 
legal right to begin life with a sound mind and body."76 With the 
rapid advance of medical technology, certain prenatal ailnients have 
become treatable in uter077 and the fetus has become the "second 
patient. ,,78 While some commentators have opposed court protec
tion of the unborn in such a situation,79 there is a shift in attitudes 
which favors balancing fetal rights with the mother's.8o This change 
appears even among pro-choice advocates81 and, as noted, the 
courts have already engaged in such balancing. 

This action is appropriate.82 It makes no sense that a person 
should endure lifetime suffering because her mother cared nothing 
for the welfare of her child. The cases clearly show that courts will 
regulate activities that pose a substantial risk of significant harm to 
the unborn child, provided that the court can reasonably accommo
date the mother's health, liberty, and bodily integrity interests. 

The extreme results predicted by those asserting an absolute 

76 Smith v. Brennan. 31 NJ. 353. 364.157 A.2d 497.503 (1960). 
77 See Harrison. Golbus & Filly, Managtmmt of the Fetus With a COTTlc/able 

Congenital Defect, 246J.A.M.A. 774, 776 (1981). 
78 WILLIAMS OBSTETRICS vii (1. Pritchard & P. MacDonald eds. 16th ed. 1980); 

See also Kolder, Gallagher & Parsons, supra note 75, at 1194 (noting that gynecologists 
and obstetricians take into account the therapeutic interests of the fetus when faced 
with a mother who refuses fetal therapy). 

79 See, e.g., Gallagher. supra note 65. 
HO Compare Fletcher, The Fetus as Patient: Ethical Issues, 246 J.A.M.A. 772. 772 

(1981) ("As long as the fetus is not separate from the mother. choices about 
treatment ought to be made only with her informed consent. ") with Fletcher. Ethical 
Considerations in and Beyond Expmmental Fetal Therapy, 9 SEMINARS IN PERINATOLOGY 
130, 134 (1985) ("If the intervention may serve the future infant [with minimal 
maternal intrusion], the refusal of the mother ... should not be a final barrier 10 

[treatment]."). 
81 See Robertson, Procreative Liberty and the Control of Conception, Prr",rnancy and 

Childbirth, 69 VA. L. REV. 405 (1983). Professor Robertson states: "The maternal· 
fetal conflicts that arise in managing pregnancy do not involve the woman's right to 
procreate, but rather her right to bodily integrity in the course of procreating .... Once 
she decides to forego abortion and the state chooses to protect the fetus, the woman 
loses the liberty to act in ways that would adversely affect the fetus." Id. at 437. See 
also the comments of Harvard Law School Professor Alan Dershowitz, disputing his 
colleague Lawrence Tribe, in Dershowitz. Pro-choia argument goes too far, BOSlOn 
Herald. May 16, 1989, at 27, col. I ("Once a woman has made the decision to bear a 
child. the rights of the child should be taken into consideration .... [I]t does not 
follow. as a mailer of constitutionality. principle of common sense, that a woman has 
the right to inflict a lifetime of suffering on her future child, simply in order 10 satisfy 
a momentary whim for a quick fix."). 

82 Even John Stuart Mill. that ubiquitous authority in treatises on bioethics and 
medico-legal mailers. wrote that the maximum individual freedom he championed 
should be limited where one's 'rights collide with the rights of another. See J. MILL, 
ON LIBERTY 69-70 (G. Himmelfarb ed. 1985). 
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right for the woman8
!l are not evident in the cases. Stallman v. Young

quist 84 explodes the myth that the courts will allow either children to 
sue their mothers for negligence, or others to sue for miscarriage. In 
Stallman, the Illinois Supreme Court held that an unborn child 
injured in an automobile accident, but subsequently borne alive, 
could not sue her mother. 

Thus, although courts will consider the right of a child to be 
born with a sound mind and body, they show no indication of disre
garding the rights and interests of the mother as well. The notion 
that recognizing fetal rights portends police raids to remove preg
nant women from the ski slupes, mandatory genetic testing, or even 
forced abortions is not borne out by reality.85 

C. How the Balancing May be Improved 

Examining the cases demonstrates that to this point, the courts 
have engaged in an ad hoc analysis. A rule to guide judicial interven
tion, however, may be derived. 

Because the rights and interests of the mother and child are 
inextricably intertwined prior to birth, the analysis considers both 
and excludes neither. This principle is foundational in our rule-of
law regime. One's rights are properly limited where they interfere 
with those of another. Abandoning this egalitarian approach would 
return us to a class system and grossly undercut our principle of 
equal justice under the law. 

A balancing approach would protect pregnant women's rights 
just as it protects rights in other areas of law. When we prohibit 
yelling "Fire!" in a crowded theater, we do not take away the right to 
free speech. Rather, we curtail the right because it is outweighed by 
rights and interests of others, found to be more weighty in that case. 
Therefore, the only equitable approach to considering the rights and 
interests of both the mother and her child is to balance them. 

The result is a spectrum of instances in which at one end, the 

as See Interview with Laurence Tribe. Morning Edition. National Public Radio. 
July 14, 1989, qUDt~d in Do PREGNANT WOMEN LOSE LEGAL RIGHTS?, CONGRESSIONAL 
QUARTERLY'S EDITORIAL RESEARCH REPORTS 44 (July 28. 1989) (positing that women 
might be punished for athletic activity). 

114 531 N.E.2d 355 (Ill. 1988). 
115 See Do PREGNANT WOMEN LOSE LEGAL RIGHTS?, supra note 83. at 422-24 

(quoting certain persons positing these two extremes as legitimate risks of 
recognizing fetal rights). 
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interests of the mother outweigh those of the unborn child, and at 
the other, the unborn child must be protected.86 

A two-pronged analysis is appropriate for determining when 
and how the court should act when a conflict of rights occurs.87 

The first prong of the test may be stated thus: The court may 
act if the pregnant woman is engaging in knowing and intentional 
behavior which pos~s a substantial risk of significant harm to her 
unborn child, provided that the woman's liberty, health, and bodily 
integrity interests may reasonably be accommodated. 

The purpose of this first prong is twofold. First, the court must 
examine the risk of harm to the unborn child to determine whether 
protective action is warranted. Second, if the risk of harm is serious 
enough to warrant protection, then the court must determine 
whether this protection can be achieved with a reasonable accommo
dation of the mother's interests in liberty, bodily integrity, and 
health. If both cannot be met, a court should not act. 

The risk of harm is determined by considering both the substan
tiality of the risk and the significance of the harm. Where either is 
very low, there will be a low risk of harm. 

For example, activities such as jaywalking pose a risk of signifi
cant harm to the unborn child, but the risk itself is slight. Therefore, 
a court should not intervene. At the other end of the spectrum 
would be activities such as chronic and severe substance abuse, pos
ing near-certain risk of significant harm.88 In such situations, a court 

86 As a preliminary matter, a court's jurisdiction over the mother and her 
unborn child must attach from some source. For example, a state statute prohibiting 
child abuse, or probation from a pre-existing criminal conviction could provide the 
basis for the court's power over the mother. Further, the state's power could only be 
properly exercised after proving the facts to be used in balancing these rights in a 
particular case, pursuant to proper procedures. 

87 The following test assumes a high degree of medical certainty and efficacy for 
any proposed procedure when medical treatment is sought against the mother's will. 
There are also other additional considerations: 

State intervention to protect fetal health should be considered only when 
(I) there is a high likelihood of serious fetal disease, (2) there is a high 
level of diagnostic and prognostic accuracy, (3) there is strong scientific 
evidence that the proposed treatment is efficacious, (4) deferring 
intervention until after birth could cause significant further damage, (5) 
the risk to the mother is minimal, (6) interference with maternal privacy is 
not egregious, and (7) attempts at persuasion, education, and obtaining 
informed consent have been exhausted. 

Landwirth. Fetal Abuse and Neglect: An Emerging Controversy, 79 PEDIATRICS 508, 513 
(1987). 

HH Where the well-being of the mother is also at risk, the state has an additional 
interest at stake, especially if the harmful activi~y is criminal. 
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may act provided that it may make a reasonable accommodation of 
the mother's interests. 

A reasonable accommodation of the mother's interests must 
consider the risk to the child together with the risk to and intrusive
ness upon the mother that the protective procedure or action 
requires. A court will determine the degree of risk to and intrusive
ness upon the mother by considering the risk to the mother's health, 
the physical discomfort and intrusiveness of any procedure, and the 
limitation on her liberty. Where there is a very high risk of harm to 
or intrusiveness upon the mother, no risk of harm to the child would 
justify state protective action for the child. Such would be the case 
where the mother's life is at risk from the protective action. Where 
the risk of harm to or intrusiveness upon the mother is low and the 
risk of harm to the child is high, however, protective action would be 
appropriate. 

Where the state is justified in acting, it should act within the 
guidelines of the second prong of the test: in acting, the state must 
utilize the least restrictive means necessary to protect the life and 
health of the unborn. 

Because the purpose of enforcement is protective, not punitive, 
ex post facto penalties would have little value. By the time penalties 
could be imposed, the damage to the unborn would already have 
been done. For example, the threat of additional penalties will not 
deter a woman who is already abusing drugs and engaging in other 
illegal activity to support her habit, and they will not protect her 
unborn child. 

Further, court fashioned remedies protecting unborn life should 
be the most minimally intrusive possible. If periodic testing and 
counseling for substance abuse, in the context of probation for prior 
abuse, would be effective, then incarceration should be avoided. 
Other "least restrictive" means of furthering the state's interest in 
protecting the unborn from harm might include required warnings 
on alcoholic beverages and public education campaigns about the 
dangers drugs and alcohol pose to unborn children. 

In the end, though, there is no logical or legal reason why a state 
may not go beyond public education measures to prevent activities 
which impose substantial risk of significant harm on the unborn. 
The state, however, must do so in a way that honors the interest of 
the woman in liberty, health, and bodily integrity. 



267 

~BYU JOURNAL 
OF PUBLIC LAW 

- ... -

THE RIGHT TO ABORTION: 

ANOMALOUS, ABSOLUTE, AND RIPE FOR REVERSAL 

James Bopp, Jr. & Richard E. Coleson 
A MODEL FOR ANALYZING THE 

CONSTITUTIONALITY Of SOBRIETY ROADBLOCK STOPS IN UTAH 

Judge Lynn W. Davis & Kenneth R. Wallentine 

Volume 3 

WHAT LEVEL OF INTENT IS REQUIRED TO 

PROVE INEQUITABLE CONDUCT? 

DEFINING AND UPHOLDING STATE RIGHTS TO REGULATE 

TENDER OFFERS AFTER MITE AND CTS 

M/lCKEY V. L/lNIER COLLECTIONS AGENCY & SERV., INC.: 

THE SUPREME COURT DIMINISHES ERISA PREEMPTION 

PROTEcnON FOR WELFARE BENEFIT PLANS 

SURROGACY AND THE UTAH SURROGATE PARENTHOOD ACT: 

THE NEED FOR AN UNAMBIGUOUS STATEMENT 

J. Reuben Clark Law School 
Brigham Young University 

1989 

Number 2 

e.' 



268 

246 B.Y.U. JOURNAL OF PUBLIC LAW [Volume 3 

B. Fetal Rights in Legal Contexts Other Than Abortion Law 

The anomalies of abortion jurisprudence may also be seen by a 
comparison of the rights of the unborn in abortion law with their rights 
in other legal contexts. Before reviewing fetal rights in these other con
texts, here is a brief criticism of the legal status of fetal life which Roe 
perpetuated. 

The Court referred to the legal status of fetal life in three contexts: 
(1) An inconclusive history of the legal treatment of the fetus,458 (2) A 
discussion of personhood in the Constitution,41j7 and (3) An analysis of 
the legitimate state interest in protecting "potential" life.458 Subsequent 
Supreme Court opinions concerning the legal status of fetal life in any 
of the three contexts have not been rigorously principled. Nor have they 
adequately given effect to that legal interest especially given the extent 
to which fetal rights are protected in tort, property and criminal law.45p 

Furthermore, despite having imposed national guidelines on abortion, 
the Court has brought no rationality to laws regulating treatment of the 
fetus. On the contrary, it has made a consistent and principled policy of 
protecting unborn life almost impossible. The Court has quite possibly 
aborted the nascent trend toward legal recognition of the dignity of un
born life. As Justice O'Connor has argued, the treatment accorded fetal 
life in abortion jurisprudence is illogical4SO since the state's interest in 

442 U.S. 584 (1979), the Court rejected a district court's holding that an adversarial, judicial-ty~ 
hearing was required by due process for parental commitment of minor children to mental institu
tions. {d. at 607. The Court noted that such a hearing to challenge the parent's decision posed a 
danger of "significant intrusion into the parent-child relationship." Id. at 610. The Court added: 
"Pilling th. parents and child as adversaries often will be at odds with the presumption that 
parents act in the best interests of their child." Id. Thi, presumption seems non-existent in ab<>r
lion cas~s. 

Finally, the l"IInlrast is also observable in Bowen v. Ameritan Hosp. Ass'n, 476 U.S. 610 
(1986), in which the Court re~atedly referred to decisions for nontreatment by parents of hand i
cap~d newborns. {d. at 631-39. The Court evinced no con!"ern over the right of parents lCl make 
such nontreatmenl decisions. Id. at 636 n.22. The notion of leaving the mailer in the parents' 
hands. without government11 intrusion. underlay the whole opinion. 

Although surh a "laissez-faire" approach is inappropriate in rases su!"h as BI(K,mington's 
Baby Doe, bel'ause human life is at risk, the Court finds it appropriate. But, when parents might 
select a "nontreatment" of the pregnancy of their minor child, odieving it to be in her beSt inter
est, the privacy right of parents to rear their own children is n(. longer C!lm~lIing. Even nmifying 
the parents may be taboo, because parents who may be trusted to have their children's best inter
ests at heart when deciding that they should not receive neonatal surgery, or when cnmmilling 
them to a mental institution, suddenly lose their com~tency 1<1 determine best interest when the 
subject is ab<>rtion. 

456. Rot, 410 U.S. at 159-62. 
457. Id. at 156-59. 
458. {d. at 154, 159, 165. 
459. Su infra section III-B-I, 2, & 3. 
460. Ahon, 462 U.S. at 459 (O'Connor, J., dissenting). 
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protecting life exists throughout pregnancy!Ol 
Back, then, to a discussion of fetal rights in other legal contexts. 

Not only is abortion jurisprudence internally incoherent in regard to 
the protection of fetal life, it is inconsistent with related areas of law as 
well. In these related areas fetal rights are given greater protection. 
Some jurisdictions even recognize pre-conception torts as well as the 
more usual variety of prenatal harms and interests. Although criminal 
and tort protection of the fetus is inadequate,'62 the protection of "po
tential" life in the abortion context seems uninformed by the protection 
offered in these related areas.483 

1. Fetal rights in tort law 

The law of torts has seen a dramatic change in the past ninety 
years. The rights of the unborn child have moved from a position of 
little legal protection to a position where even preconception wrongs are 
recompensible. As duties to the fetus increase, the foundation upon 
which Roe sits erodes, turning it into the exception rather than the rule 
in defining the personhood of the fetus. 

The first American case which dealt with fetal injury was the cele
brated opinion by then Judge Oliver Wendell Holmes, Jr. in Dietrich 
TJ. Northampton. 404 Holmes interpreted the Massachusetts wrongful 
death act to preclude recovery for the death of a four to five month old 
fetus. 46

& He held that "the unborn child was a part of the mother at the 
time of injury" and that "any damage to [the fetus] which was not too 
remote to be recovered for at all was recoverable by her.""66 Dietrich 
was widely followed by other courts until 1946.467 Holmes' approach 
was buttressed by concern with problems of proving causation, and fear 
that allowing recovery would lead to fictitious claims!68 

461. [d. at 459, 460 (O'Connor, J., dissenting). 
462. Parness, Crimes Against the Unborn: Protecting and Respecting the Potentiality of 

Human Lift, 22 HARV. J. ON Lt:ms. 97 (1985). 
46'! Rot is sometimes read by lower court judges (and legislatures, too, no doubt) to preclude 

prutection of fetal life, not just prinr to viability but in a variety of criminal law contexts as well. 
For example, some courts have conduded that Rot makes feticide during the first three months of 
pregnancy unpunishable. Another struck down ~ statute' requiring disposal of fetal remains "in a 
manner rnnsistent with ... other human remains" becau~~, it reasoned, Rot does not permit the 
treatmenl of a fetus as a human being in any conteXl. Margaret S. v. Edwards, 488 F. Supp. 181, 
221 (E.O. La. 1980)(slriking L .... Rf:V.S't'AT.ANN. § 40:1299.35.14 (1977)). 

464. 138 Mass. 14 (1884). 
465. The fetus lived [or "ten or fifteen minutes" after premature birth. Dittrich, \38 Mass. 

at 15. Nevertheless, the murt referred to the newborn as an "unborn child." ld. at 17. 
466. [d. at 17. 
467. PROSSf:~, ANIl Kt:ETON ON THf: LAW OF TORTS 367 (W. Keeton ed. 5th ed. 1984). 
468. [d. Su, t.g., Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W.2d 944 

(1935). 
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Dietrich did not go uncriticized, however. In 1900, the Supreme 
Court of Illinois followed the reasoning of Dietrich in Allaire v. St. 
Luke's Hospital. m Justice Boggs issued a strong dissent, attacking the 
idea that the fetus was a part of the mother: 

Medical science and skill and experience have demonstrated that at a 
period of gestation in advance of the period of parturition the foetus is 
capable of independent and separate life, and that though within the 
body of the mother it is not merely a part of her body, for her body 
may die in all of its parts and the child remain alive and capable of 
maintaining lire when separated from the dead body of the mother!70 

Though medical knowledge of the separateness of the fetus from the 
mother was recognized at the turn of the century, the tort-related legal 
rights of the unborn were slow in coming. 

Recovery for prenatal injuries was finally allowed in 1946, in 
what William Prosser called "the most spectacular abrupt reversal of a 
well settled rule in the whole history. of the law of torts."m In Bon
brest v. Katz, .71 a federal court allowed the plaintiff infant to recover 
for injuries sustained when he was negligently taken, as a viable fetus, 
from his mother's womb by the defendant doctor."3 The reasoning in 
Bonbrest (which closely followed that of Justice Boggs in his earlier 
dissent) stated: 

As to the viable child being 'part' of its mother-this argument seems 
to me to be a contradiction in terms. True, it is in the womb, but it is 
capable now of extrauterine life-and while dependent for its contin
ued development on sustenance derived from its peculiar relationship 
to its mother, it is not a 'part' of the mother in the sense of a constitu
ent element-as that term is generally understood. Modern medicine 
is replete with cases of living children being taken from dead mothers. 
Indeed, apart from viability, a non-viable foetus is not part of its 
mother"" 

As to the difficulty of proof of such claims, the court stated: "The law 
is presumed to keep pace with the sciences and medical science cer
tainly has made progress since 1884. We are concerned here only with 
the right and not its implementation."·7& 

Since Bonbrest, every state has recognized prenatal harm as a le-

469. 184 III. 359, 56 N.E. 638 (1900). 
470. [d. at 370, 56 N.E. at 641. 
471. W. PROSSER, HANDBOOK ON THE LAW OF TORTS 336 (4th ed. 1971). 
472. 65 F. Supp. 138 (D. D.C. 1946). 
473. [d. at 143. 
474. [d. at 140. 
475. [d. at 143. 
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gitimate cause of action for a child subsequently born.476 Compensation 
for prenatal injuries has also been allowed under the Federal Tort 
Claims Act in an action against the United States.477 Some states limit 
recovery to post-viability injuries, but the clear trend is toward recovery 
for all prenatal harm.478 

The justifications given for discarding the viability test vary. In 
Smith v. Brennan, "9 the New Jersey Supreme Court found that age is 
not the only determinant of viability, and, in borderline cases, there is 
no principled way to determine viability.480 The court said: 

We see no reason for denying recovery for a prenatal injury because it 
occurred before the infant was capable of separate existence. Whether 
viable or not at the time of the injury, the child sustains the same 
harm after birth and therefore, should be given the same opportunity 
for redress. ~81 

A New York appellate court in Kelly v. Gregory~82 (the first court 
to reject the viability standard) focused on the issue of biological sepa
rability: "[L]egal separability should begin where there is biological 
separability."483 Here, as in other related areas of the law, medical sci
ence empowered the engine for legal change. The court noted such 
knowledge, especially that dealing with fetal development, as a factor in 
helping to lead to this rule. 484 

The Supreme Court of Rhode Island has dropped the viability test 
in favor of a causation test: "With us the test will not be viability but 
causation, and our inquiry will be whether the damage sustained is 
traceable to the wrongful act of another."485 This ca.:sation test seems 
more rational and logical than a viability test, which has been criticized 

416. PROSSER AND KEETON, supra noto 461, at 368. 
477. Sox v. Unitod Statos, 187 F. Supp. 465 (E.D.S.C. 1960). A cause of action for prenatal 

injuries under 42 U.S.C. § 1983 (J 976) was recognized in Douglas v. Town of Hartford, 542 F. 
Supp. 1267 (D. Conn. 1982). The Court held that, for purposes of § \983, a fetus was a "person" 
within the meaning of the statute. Contra Harman v. Daniels, 525 F. Supp. 798 (W.O. Va. 
1981)(decided on virtually identical facts); Poole v. Endsley, 371 F. Supp. 1379 (N.D. Fla 1974), 
a./J'd in part, 516 F.2d 898 (5th Cir. 1975); McGarvey v. Magee-Womens Hasp., 340 F. Supp. 
751 (W.D. Pa. 1972), affd, 474 F.2d 1339 (3d Cir. 1973). Sit generally Note, Douglas v. Town 
of Hartford: The Fetus as Plaintiff Under Section 1983,35 ALA. L. REV. 397 (1984); Note, The 
Ftlus Under Sution 1983: Still StrugglingfoT Recognition, 34 SYRACUSE L. REV. 1029 (1983). 

478. PROSSER AND KEETON, supra note 467, at 368-69; Note, The Law and the Unborn 
Child: The Legal and Logica/lnconsistmcies, 46 NOTRE DAME LAW. 349, 357 (1970). 

479. 31 N.]. 353, 157 A.2d 497 (1960). 
480. [d. at 367, 157 A.2d at 504. 
481. [d. 
482. 282 A.D. 542, 125 N.Y.S.2d 696 (1953). 
483. Id. at 543, 125 N.Y.S.2d at 697. 
484. Id. at 543-44, 125 N.Y.S.2d at 697-98. 
485. Sylvia v. Gobeille, 101 R.I. 76, 79, 220 A.2d 222, 224 (1966). 
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as arbitrC!ry and transient.~88 The disallowance of claims for injuries in 
the first trimester may well be the denial of the most meritorious and 
seriously harmful claims.~87 Though causation may be difficult to de
termine, most courts seem to realize that such difficulty should not be a 
bar to the action, but something to be handled in the courtroom. Recent 
medical advances make proof of medical causation increasingly 
reliable. ~88 

2. Fetal rights in wrongful death actions 

Under the language of most wrongful death statutes, recovery is 
only possible if the death was suffered by a "person. "~8U Since wrongful 
death is a statutory right, the nature of the right depends on the provi
sions in the individual statutes. Most of the statutes are death acts 
which create a new cause of action for the death of a person "in favor 
of a representative and for the benefit of certain designated persons."·uo 
Other statutes are survival acts which preserve a cause of action for 
"damages resulting from the victim's death as well as damages accrued 
at the moment he died."~ul These survival acts allow suits to be 

48(). Su, t.g., Morrison, Torts Involving tht Unborn-A Limittd Cosmology, 31 BAYLOR 
L. REV. 131, 141-44 (1979); Ro~rtson, Toward Rational Boundarits of Tort Liability for In
jury to tht Unborn: frtnatallnjuries, PrtConuption Injurits and Wrongful Lift, 1978 DUKE 

L.J. 1401, 1414-20. 
487. Gordon, Tht Unborn Plaintiff, 63 MICH. L. REV. 579, 589 (1965). 
488. PROSSER AND KEETON, supra note 467, at 369. In the parent-child relationship, there 

has ~en substantial limitation on tort liability. Generally, an unemancipated minor child is im
mune from tort liability for injury to his parents. Set gtnerally 67A C.J.S. Parent &I Child 
(1978). § 128. In addition, an unemancipated minor child has no right of action against a parent 
for the tort of the parent. [d. at § 129; Annot., Liability of Partnt for Injury to Untmancipattd 
Child Caustd by Parent's Ntgligtnct-Modtrn Casts, 6 A.L.RATH 1066 (198I)(hereinafter Li
ability of Partnt). This intra-family immunity has ~en justified by the necessity for the protection 
of family peace and tranquility and by the concern that any change in the rule would interfere 
with the rights and obligations of parents with respect to the discipline, control, and care of their 
children. [d. at 1072. Some courts, however,' have abrogated the intra-family tort immunity doc
trine to allow a chi:d to maintain an action against his parents for ordinary negligence, except 
where the alleged negligent act involves an exercise of parental authority over the child or where it 
involves an exercise of reasonable parental discretion with regard to the provision of food, clothing, 
housing, medical and dental care. [d. at 1113. Su, e.g., Plumley v. Klein, 388 Mich. I, 199 
N.W.2d 169 (1972). In 1980, a Michigan court of appeals, in Grodin v. Grodin, indicated a 
woman would be liable to a child for taking medicine while pregnant which caused the child's 
teeth to ~ discolored. 102 Mich. App. 396, 301 N.W.2d 869. Whether the Michigan holding is 
followed or not, it is apparent that the unborn have strong and increasing rights in tort law. In the 
tort category of wrongful death actions the same trend may be seen. Set infra. 

489. Kader, The Law of Tortious Prenatal Death SinCt Roe v. Wadt, 45 Mo. L. REV. 639, 
656 (1980). 

490. PROSSER AND KEETON, supra note 467, at 946. 
491. [d. 
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brought by the executor or administrator of the decedent's estate.~"2 
States have both wrongful death and survival provisions, usually en
coded in the same statutes.493 

Courts generally allow recovery under the wrongful death statutes 
where a viable unborn child is injured, born alive, and then dies.m 

This also seems to be the case for nonviable unborn children who are 
born alive and then die!9B The Supreme Judicial Court of Massachu
setts, in Torigian v. Watertown News CO.,496 allowed recovery on be
half of an infant who died two and a half hours after birth as a result 
of injuries sustained in the fourth month of gestation. The court rea
soned that there was no sound distinction between the viable and non
viable situations, and that the "vast majority" of cases allowed tort re
covery to children who were injured when nonviable.497 The child was 
held to be a "person" within the meaning of the Wrongful Death 
Act!98 The Supreme Court of Alabama, in Wolfe v. Isbell,499 granted 
an action to a nonviable child who was subsequently born alive and 
lived for fifty minutes. On the viability question, the court cited approv
ingly a Wisconsin Supreme Court holding: 

[A] child is no more a part of its mother before it becomes viable that 
[sic] it is after viability, and ... it would be more accurate to say that 
the fetus from conception lived within its mother rather than as a part 
of her.&OO 

The court then reasoned: 

It follows that the right to maintain an action for the wrongful death 
of an unborn child depends on the right of the particular child, if he 
had survived, to maintain an action for injuries sustained. 501 

A significant development in this area of tort law was the evolu
tion of the right to maintain a wrongful death action where the injured 
child was stillborn. The first case to allow such an action, Verkennes v. 

492. rd. at 947. 
493. [d. at 950. 
494. Kader, $upra note 489, at 642; Note, Tort Rtcovery for the Unborn, 15 J. FAM. L. 

276, 285 (1976-77); Note, $upra note 478, at 358. 
495. PROSSER AND KEETON, $upra note 467, at 368-69 ("[Wlhen actually faced with the 

issue for decision, most courts have allowed recovery, even ... when the child was neither viable 
nor quirk."). 

496. 352 Mass. 446, 225 N.E.2d 926 (1967). 
497. [d. at 448, 225 N.E.2d at 927. 
498. [d. 
499. 291 Ala. 327, 280 So. 2d 758 (1973). 
500. [d. at 331, 280 So. 2d at 761 (citing Puhl v. Milwaukee Auto Ins., 8 Wis. 2d 343,99 

N.W.2d 163 (1959». 
501. [d. at 330, 280 So. 2d at 761. 
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Corniea,502 held that because the unborn were persons a wrongful 
death claim would be allowed. 5oa Later courts have concurred, adding 
other justifications to this fundamental legal conclusion such as the bio
logical independence of the fetus,504 as well as the need to effect the 
remedial and policy purposes of the legislation.aOG An argument made 
by the Ohio Supreme Court demonstrates a typical attack on the logic 
of the born-alive rule: 

Suppose ... viable unborn twins suffered simultaneously the same 
prenatal injury of which one died before and the other after birth. 
Shall there be a cause of action for the death of the one and not for 
that of the other? Surely logic requires recognition of causes of action 
for the deaths of both, or for neither.a~ 

In Summerfield v. Superior Court,501 a 1985 case allowing recov
ery for a stillborn viable fetus, the Arizona Supreme Court noted a 
number of reasons for overturning its previous holding which disal
lowed such actions. The court cited the medical evidence of the separate 
existence of mother and fetus, as well as the strong legislative policy of 
protecting the unborn child, as evidenced in the criminal code and 
property law of the state. 508 The court also noted that the overwhelm
ing majority of jurisdictions allowed a cause of action for the stillborn 
viable fetus. 509 In 1985, Pennsylvania also joined the ranks of jurisdic
tions allowing recovery for a stillborn, viable fetus,5lO as did South Da
kota,5ll in 1986, and North Carolina, in 1987.m 

Montana, in 1984,513 and Texas, in 1987,514 each disallowed a 
cause of action for wrongful death of a stillborn child. The Montana 

502. 229 Minn. 365, 38 N.W.2d 838 (1949). 
503. ld.. at 366, 371, 38 N.W.2d at 839, 841. 
504. ~ader, supra note 489, at 646 & n.29. E.g., O'Neill v. Morse, 385 Mich. 130, 135, 188 

N.W.2J 785, 787 (1971). Cj Williams v. Marion Rapid Transit, 152 Ohio Sl. 114, 124, 87 
N.E.2d 334, 340 (1949)(holding contra to Roe that biological independence compels the conclusion 
that a fetus is a person). 

505. See Eich v. Town of Gulf Shores, 293 Ala. 95, 99, 300 So. 2d 354, 356 (1974). 
506. Stidam v. Ashmore, 109 Ohio App. 431, 434, 167 N .E.2d 106, 108 (1959). 
507. 144 Ariz. 467, 698 P.2d 712 (1985)(en banc). 
508. [d. at 476, 698 P.2d at 721. 
509. [d. at 476 & n.5, 698 P.2d at 721-22 & n.5. Cf. Tebbutt v. Virostek, 65 N.Y.2d 931, 

937-38 n.3, 483 N.E.2d 1142, 1147 n.3 (1985)Uasen, J., dissenting)(UThe commentators on the 
subject of death actions for unborn children are virtually unanimous in favor .... "). 

510. Amadio v. Levin, 509 Pa. 199,501 A.2d 1085 (1985). 
511. Farley v. Mount Marty Hosp., 387 N.W.2d 42 (S.D. 1986). 
512. DiDonato v. Wortman, 320 N.C. 423,358 S.E.2d 489 (1987); see generally Comment, 

Wrong Without a Remedy-North Carolina and the Wrongful Death oj a Stillborn, 9 CAMP

BELL L. REV. 93 (1986). 
513. Kuhnke v. Fisher, 210 Mont. 114,683 P.2d 916 (1984). 
514. Witty v. American Gen. Capital Distribs., 727 S.W.2d 503 (Tex. 1987). 
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court held the legislature had. occupied the field by defining a minor 
child as beginning at birth. Therefore, an unborn fetus could not be a 
minor child and could not fall within the statute.au The Montana Su
preme Court noted, "That there is a field here in which the legislature 
should act [to allow such actions] is beyond question.Hole 

The Texas decision declared the issue to be one of legislative in
tent and held that legislative silence on the matter indicated no intent to 
include stillborn children within the state wrongful death statute.m It 
also interpreted Texas precedent to require a born-alive rule.olll 

In a powerful, cogent dissent, three members of the Texas Su
preme Court rejected the majority's rationale. The dissent declared that 
the precedent, on which the majority relied for a born-alive rule, was 
incorrectly interpreted.GII In prior cases the court had "consistently ac
cepted" its "responsibility to interpret statutes" to prevent inequity, 
even absent expressed legislative intent. 010 The dissent also noted there 
was no expr.essed legislative intent excluding fetuses from the statute,611 
and that there were several precedents, both in Texas law and general 
common law, for includ.ing the unborn within the wrongful death 
statut.e.&U 

The current number of jurisdictions allowing a cause of action for 
the wrongful death of a fetus is thirty-six, while those not recognizing 
such an action are eight.~u Roe has influenced many of these decisions, 

515. Kuhnkt, 210 Mont. at 120, 683 P.2d at 919. 
516.ld. 
517. Willy, 727 S.W.2d at 505. 
518. /d. at 505-06. 
519. /d. at 507 (Kilgarin, J., dissenting). The debated precedent, Yandell v. Delgado, 471 

S.W.2d 569 (Tex. 1971), dealt with the sole issue of "whether a fetus had to be viable at the time 
an injury was sustained in order for the injury to be actionable." Willy, 727 S. W.2d at 507 (KiI
garin, J., dissenting). "Furthennore, in Yandell, the fetus survived and the suit was brought for 
personal injuries, not wrongful death. The live birth issue in a wrongful death context could not 
have been before the Yandell court because there was no death involved." Id. at 507-08 (citation 
omitted). The majority cited Yandell as authority for a born-alive rule. /d. at 505·06. 

520. Willy, 727 S.W.2d al. 507, 511-12 (Kilgarin, J., dissenting). The dissent cited several 
such cases involving the Texa, wrongful death statute. Id. at 507. 

521. /d. 
~22. Id. at 508-11. A prior decision had reserved the very issue in this case. Id. at 510. 
523. TIlirty·six jurisdictions recognize a cause of action for the wrongful death of a stillborn 

child. Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354 (1974); Summerfield v. Superior 
Ct., 144 Ariz. 467, 698 P.2d il2 (1985)(en bane); 'Hatala v. Markiewicz, 26 Conn. Supp. 358, 
224 A.2d 406 (1966); Worgan v. Greggo & Ferrara, Inc., 50 Del. 258, 128 A.2d 557 (1956); 
Greater Southeast Community Hasp. v. Williams, 482 A.2d 394 (D.C. 1984); Porter v. Lassiter, 
91 Ga. App. 712, 87 S.E.2d 100 (1955); Volk v. Baldazo, 103 Idaho 570, 651 P.2d 11 (1982); 
Chrisafogeorgis v. Brandenberg, 55 III. 2d 368,304 N.E.2d 88 (1973); Britt v. Sears, ISO Ind. 
App. 487, 277 N.E.2d 20 (197\); Dunn v. Rose Way, Inc., 333 N.W.2d 830 (Iowa 1983); Hale v. 
Manon, 189 Kan. 143,368 P.2d I (1962); Mitchell v. Couch, 285 S.W.2d 901 (Ky. 1955); Danos 
v. St. Pierre, 402 So. 2d 633 (La. 1981); State ex rtl. Odham v. Sherman. 234 Md. 179, 198 A.2d 
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often with confusing and contradictory results. First, courts have used 
Roe to support the argument that there should be no recovery because 
the fetus is not a person within the fourteenth amendment. Second, Roe 
has been cited for the proposition that viability is the point where the 
state interest becomes compelling and, therefore, the statute should ap
ply only at viability. Finally, Roe has been cited as supporting the state 
interest in prenatal life, thereby supporting extension of the wrongful 
death action to cover the unborn.u4 

Actually, only one sentence and a footnote in Roe apply directly. 
Justice Blackmun wrote: "In a recent development, generally opposed 
by the commentators, some States permit the parents of a stillborn child 
to maintain an action for wrongful death because of prenatal inju
ries."UG The footnote referred to only two commentators: a note in No-

71 (1964): Mone v. Greyhound Lines, 368 Mass. 354, 331 N.E.2d 916 (1975); O'Neill v. Mom, 
385 Mich. 130, 188 N.W.2d 785 (1971); Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 
(1949): Rainey v. Horn, 221 Miss. 269,72 So. 2d 434 (1954): O'Grady v. Brown, 654 S.W.2d 
904 (Mo. 1983)(en ranc): White v. Yup, 85 Nev. 527,458 P.2d 617 (1969); Poliquin v. Mac
Donald, 101 N.H. IU4, 135 A.2d 249 (1957); Salazar v. St. Vincent Hosp., 95 N.M. 150,619 
P.2d 826 (Ct. App. 1980); DiDonato v. Wortman 320 N.C. 423, 358 S.E.2d 489 (1987); Hopkins 
v. McBane, 359 N.W.2d 862 (N.D. 1984): Werling v. Sandy, 17 Ohio St. 3d 45, 476 N.E.2d 
1053 (1985): Evans v. Olson, 550 P.2d 924 (Okla. 1976): Libbee v. Permanente Clinic, 268 Or. 
258,518 P.2d 636 (1974)(en banc): Amadio v. Levin, 509 Pa. 199,501 A.2d 1085 (1985): Presley 
v. Newport Hosp., 117 R.1. 177,365 A.2d 748 (1976); Fow'u v. Woodward, 244 S.C. 608, 138 
S.E.2d 42 (1964): Farley v. Mount Marty Hasp., 387 N.W.2d 42 (S.D. 1986)(applying S.D. 
CODIFIED LAWS ANN. § 21-5-1 (1985 Supp.) which expressly includes a fetus); TENN. CODE 
ANN. § 20-5-106 (1980)(legislatively overruling Hanby v. McDaniel, 559 S.W.2d 774 (Tenn. 
1977)): Vaillancourt v. Medical Center Hosp., 139 Vt. 138,425 A.2d 92 (1980); Ma<n v. Han
son, 85 Wash. 2d 597, 537 P.2d 266 (l975)(en banc); Baldwin v. Butcher, 155 W. Va. 431, 184 
S.E.2d 428 (1971); Kwaterski v. State Farm Mut. Auto Ins., 34 Wis. 2d 14, 148 N.W.2d 107 
(1967). 

Eight jurisdictions deny recovery for the wrongful death of a stillborn child. Justus v. Atchi
son, 19 Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 (l977)(en banc): Hernandez v. Garwood, 
390 So. 2d 357 (Fla. 1980); Kuhnke v. Fisher, 210 Mont. 114, 683 P.2d 916 (1984): Smith v. 
Columbus Community Hosp., 222 Neb. 776, 387 N.W.2d 490 (1986): Graf v. Taggert, 43 N.]. 
303,204 A.2d 140 (1964): Tebbutt v. Virostek, 65 N.Y.2d 931, 483 N.E.2d 1142 (I985)(citing 
with approval Endresz v. Friedberg, 24 N.Y.2d 478, 248 N.E.2d 901,301 N.Y.S.2d 65 (1969)): 
Witty v. American Gen. Capital Distribs., 727 S.W.2d 503 (Tex. 1987): Lawrence v. Craven Tire 
Co., 210 Va. 138, 169 S.E.2d 440 (1969). 

The Supreme Court of Utah stated, in dictum, that "the death of a viable fetus should be 
considered as much a ground for damages as would a miscarriage." Nelson v. Peterson, 542 P.2d 
1075,1077 (Utah 1975). Though it cited a 1942 case stating there was no wrongful death cause of 
action for a fetus, since the issue was moot, it declined to reconsider the issue, saying, "Whether or 
not [death of a viable fetus] gives a different basis for recovery [from causing a miscarriage] can be 
determined when liability has been found in a proper case." ld. at 1077-78. A federal district 
court in the Virgin Islands has reportedly upheld a cause of action for wrongful death of a viable, 
unborn child. Recent Cases, LEX VITAE, Spring, 1987, at 2 (citing Maynard v. Maynard, (D.V.1. 
May, 1987)). The authors have been unable to obtain a copy of the opinion or locate it on any 
database. 

524. Kader, supra note 489, at 652. 
525. Roe, 410 U.S. at 162. 
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TRE DAME LAWYER and Prosser's treatise on torts.626 The former did 
not oppose recovery for wrongful death but opposed abortion as incon
sistent with the rights of the unborn, including the wrongful death ac
tion which it supported.837 In fact, the NOTRE DAME LAWYER article 
declared: 

The law of torts provides even more striking examples. Will the preg
nant woman who is hit by a negligent driver while she is on her way 
to the hospital to have an abortion still have a cause of action for the 
wrongful death of her unborn child? If so, how is it possible for the 
law to say that a child can be wrongfully killed only hours before he 
can be rightfully killed? Absurd as it may seem, this is the present 
state of the law in some jurisdictions, and it does no good to say that 
the inconsistencies can be abated simply by refusing all recovery for 
prenatal injury or death because negligent death or injury to a child 
whose mother does not want an abortion clearly is a recognizable 
wrong for which there must be just compensation. 

Is the unborn child any less a person when, instead of being 
killed by an automobile, he is killed by a doctor in the performance of 
an abortion? Seldom has the law been confronted by such an obvious 
contradiction. &18 

The other reference in the Roe footnote, to Prosser, was appar
ently in error as well.eall Prosser simply stated the development of the 
law, and in no way opposed f'ecovery.630 Footnotes to Prosser's text did 
indicate some disagreement, but here even Prosser was in error. He 
implied that some articles opposed recovery for stillborns when they did 
not,m and he omitted several articles and the key material cited in 
Verkennes v. Cornua which favored recovery.68~ The Supreme Court 
also overlooked persuasive arguments and the clear trend of cases be
tween 1971 (the date of Prosser's work) and 1973 (the date of Roe) .... ss 

Thus, Roe's discussion of wrongful death actions for unborn chil
dren was "largely inaccurate, and should not be relied upon as the cor
rect view of the law at the time of Roe v. Wade. "53<C Despite this fact 
and Roe's silence as to whether such actions for wrongful death were 
consistent with the abortion ruling, some cases have mentioned Roe in 

526. [d. at 162 0.65. 
527. Note, supra nOle 478. 
528. /d. at 369. 
529. Kader, supta note 489, at 653. 
530. W. Prosser, supra note 471, at 338. 
531. Kader, supta note 489, at 654-55. 
532. 229 Minn. at 370, 38 N.W.2d at 841. Kader, supra note 489, at 654-55. 
533. Kader, !upta note 489, at 654-56. Four of the five cases decided in this periocl favored 

. ~n;.ing the cause of aclion. [d. 
534. [d. at 653. 
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examining or re-examining the question of recovery for the wrongful 
death of a stillborn fetus. Interestingly, some have done so with no 
mention of Roe. 

For those states denying recovery for the unborn in wrongful 
death actions, Roe has been seen as supportive authority. In justus v. 
Atchison,535 the California Supreme Court said it was "not so naive" as 
to believe the legislature could have entertained any idea of the fetus as 
a person when the wrongful death acts were passed in 1862 and 
1872.5S8 This was a clear reference to Roe's finding of no personhood 
for the fetus in the fourteenth amendment, which arose in the same 
time period.087 Of such circular logic, Kader made the following 
observation: 

There is a certain circularity in all of this, perhaps inevitable. Roe tI. 

Wade relie(dJ upon nineteenth century legislation for evidence that 
the fetus was not con$idered nor intended to be a "person" in the law, 
and modern prenatal death decisions in turn cite the conclusion of 
Roe tI. Wade for the same proposition.G8S 

535. 19 Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 (1977)(en bane). 
536. Id. at 571, 565 P.2d at 132, 139 Cal. Rptr. at 101. 
537. Roe, 410 U.S. at 158. 
538. Kader, supra note 489, at 658. Ironically, it is precisely during this period that science 

was recognizing th:ll fetuses were fully human from co.nception. As Victor Rosenblum has 
observed: 

Only in the second quarter of the nineteenth century did biological research ad· 
vance to the extent of understanding the actual mechanism of human reproduction and 
of what truly comprised the onset of gestational development. The nineteenth century 
saw a gradual but profoundly innuential revolution in the scientific understanding of 
the beginning of individual mammalian life. Although sperm had been discovered in 
1677, the mammalian egg was not identified until 1827. The cell was first recognized 
as the structural unit of organisms in 1839, and the egg and sperm were recognized as 
cells in the next two decades. These developments were brought to the attention of the 
American state legislatures and public by those professionals most familiar with their 
unfolding import-physicians. It was the new research findings which persuaded doc
tors that the old "quickening" distinction embodied in the common and some statutory 
law was unscientific and indefensible. 

The Human Life Bill: Hearings on S. 158 Before the Subcomm. on Separation of Powers of the 
Senate Comm. on the Judiciary, 97th Cong., 1st Sess. 474 (statement of Victor Rosenblum, Pro
fessor of Law and Political Science, Northwestern Univ.); see also, Dellapenna, supra note 430, 
at 402-04. About 1857, the American Medical Association led a "physicians' crusade" to enact 
legislation to prf'tect the unborn from conception. J. MOHR, supra note 425, at 147-70. The 
resulting legislation was designed primarily to protect the unborn and not, as Justice Blackmun 
claimed, solely to protect maternal health. Id., Set Roe, 410 U.S. at 151 & n.48. Contrary to 
Justice Blackmun's assertion, eleven state decisions explicitly affirmed protection of the unborn 
child as a purpose of their abortion statute (nineteenth century), and nine others implied the same. 
Gorby, The "Right" to an Abortion, the Scope of Fourteenth Amendment "Personhood," and the 
Supreme Court's Birth Requirement, 1979 S. ILL. U.L.J. I, 16-17. Furthermore, twenty-six of 
thirty-six had laws against abortion by the end of the Civil War, as did six of the ten territories by 
1865. Dellapenna, supra note 430, at 429. This natly contradicts Justice Blackmun's statemc;nt 
that such legislation did not become widespread until after the Civil War. Roe, 410 U.S. at 139. 
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The California Supreme Court also cited Roe as authority for the 
nonpersonhood of the unborn. 53o The court noted that any change must 
come from the legislature, which had occupied the field. MO California 
appellate courts had rejected the cause of action before Roe was de
cided, so Roe was used to support pre-established California law.6H 

The Justus opinion figured prominently in the recent rejection of a 
wrongful death action for the unborn in Texas.M

7. 

Roe also influenced the Florida Supreme Court in the 1980 case of 
Hernandez v. Garwood. 643 The court cited Roe as authority that a fe
tus was not a person and that equal protection of the fetus was not 
violated if it were excluded from the wrongful death act unless born 
alive.a44 There was no Florida rejection of the cause of action for 
stillborns before Roe. In 1977, the Florida Supreme Court first refused 
the cause of action in Stern v. Miller. 64

& It noted that a change must be 
made by the legislature, since legislative intent was the issue.546 How
ever, the court noted that the weight of authority favored the cause of 
action, the reasons were "compelling," and the commentators "sp[okeJ 
in one accord ... and urge[dJ recovery."641 No reference to Roe was 
made in the Stern opinion, nor in a brief opinion affirming it in 
1978.648 However, the attitude shifted, as noted, in Hernandez with an 
explicit reliance on Roe. 

Tennessee also denied a cause of action in wrongful death actions 
for the unborn. It had denied the action before Roe in 1958, stating that 
the fetus was not a person.MO In 1977 in Hamby v. McDaniel, the 
court employed an extended quotation from Roe to support its position 

This material indicates that legislatures at the time of the adoption of the fourteenth amend
ment, the nineteenth century abortion laws, and the nineteenth century wrongful death statutes 
were not so naive as the California Supreme Court implied in its statement. that it waS "not so 
naive" as to bdieve the legislature could have entertained any idea of the fetus as a person when 
the wrongful death acts were passed in 1862 and 1872. Such legislatures could have included the 
unborn (from conception) in their understanding of the term "person." In fact this seemS likely, 
since legislators were the specific targets of the national 'physicians' crusade." Interestingly, Jus
tice Blackmun was aware of this crusade, for he cited material from it, Rot, 410 U.S. at 141, but 
failed to apply its implications. 

539. JusttLS, 19 Cal. 3d at 577, 565 P.2d at 130-31, 139 Cal. Rptr. al 105-06 (including the 
erroneous assertion that commentators gen~rally opposed the cause of action for stillborn children). 

540. [d. at 575, 565 P.2d at 129, 139 Cal. Rptr. at 104. 
541. Id. at 581, 565 P.2d at 133, 139 Cal. Rptr. at 108. 
542. Witty v. American Gen. Capital Distribs., 727 S. W.2d 503, 505 (Tex. 1987). 
543. 390 So. 2d 357 (Fla. 1980). 
544. [d. at 359. 
545. 348 So. 2d 303 (Fla. 1977). 
546. [d. at 308. 
547. [d. al 306. 
548. Duncan v. Flynn, 358 So. 2d 178 (Fla. 1978). 
549. Hogan v. McDaniel, 204 Tenn. 235, 319 S.W.2d 221 (1958). 
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against the rising tide to the contrary.550 The legislature has since 
amended the Tennessee code to allow a wrongful death action for a 
viable fetus. m 

The Utah Supreme Court reserved t,he issue of a wrongful death 
action for a stillborn in Nelson v. Peterson.552 Certain dicta indicate a 
sympathy for such an action, ~~3 However, in Nelson, the court said that 
it was not prejudicial for a jury to hear of the illegitimacy of the de
ceased unborn child because it would help in calculating the mother's 
damages for mental anguish, since "many women undergo abortions in 
such a situation. , , .»~54 Thus, Roe's inOuence was present although it 
should be noted that the first case holding there was no cause of action 
for an unborn child in Utah was decided before Roe. ~55 

Nebraska,~56 New Jersey,~n New York,558 and Virginia~59 cases 
deciding wrongful death actions for unborn children made no mention 
of Roe. However, these cases were all decided before Roe or were based 
on prior cases that were. Montana only mentioned Roe in its discussion 
of California's rule, which it distinguished, and went on to say it was 
"beyond question" that the legislature should act to allow the cause of 
action.660 Thus, in the cases denying recovery in wrongful death actions 
for the unborn, it is clear that Roe has had a negative effect on the 
growth of the law in certain states, Nevertheless, the trend continues to 
the present to reject the Supreme Court's holding in Roe that a fetus is 
not a person and allow a cause of action for the unborn. Ideally, "per
son" should mean the same in constitutional and statutory contexts. 
However, Roe is the exception to the rule, which was clear even in 
1973, and any change ought to be in its holding, not in the tort law. 
Roe is increasingly out of step with this area of the law. 

The Arizona Supreme Court stated the problem well in its 1985 
rejection of the born-alive rule: 

The theoretical underpinnings or the Dietrich rule have been eroded, 

550, 559 S,W.2d 774, 777-78 (Tenn. 1977), 
551. Tt:NN. Com: ANN, § 20-5-1 06(b)( 1980). 
552, 542 P,2d 1075 (Ulah 1975). 
553. Su supra nole 523. 
554. Nelson, 542 P,2d al 1077. 
555. Webb v, Snow, 1O? Ulah 435. 132 P.2d 114 (1942). 
556. Smilh v. Columbus CommunilY Hosp., 222 Neb, 776, 387 N,W.2d 490 (1986); Egberl 

v. Wenzl, 199 Neb. 573, 573-74, 260 N.W.2d 480, 482 (I977)("We express no opinion with 
respecl lO the exislence of the felus as a person in eilher the philosophical or scientific sense."). 

557. Graf v. Taggerl, 43 N.J. 303, 204 A.2d 140 (1964). 
558, Tebbull v, Viroslek, 65 N,Y,2d 931,483 N,E.2d 1142 (I 985)(ciling its rule in Endresz 

v. Friedberg, 24 N.Y.2d 478, 301 N.Y.S.2d 65, 248 N.E.2d 901 (1969)). 
559, Lawrenl'e v, Craven Tire Co" 210 Va. 138, 169 S,E,2d 440 (1969). 
560. Kuhnke v, Fishel" 210 Mont. 114, 120,683 P.2d 916. 919 (1984). 
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and both it and Gorman v. Budlong, 23 R.I. 169,49 A. 704 (1900, 
the other early case which gave support to the rule of non-recovery, 
have been overruled by the very courts which decided them .... The 
majority finds no logic in the premise that if the viable infant dies 
immediately before birth it is not a 'person' but if it dies immediately 
after birth it is a 'person.' 

We take note, further, that the magic moment of 'birth' is no 
longer determined by nature. The advances of science have given the 
doctor, armed with drugs and scalpel, the power to determine just 
when 'birth' shall occur.IleJ 

259 

Roe has also been cited as authority for allowing recovery in 
wrongful death actions for stillborn children because of the state's inter
est in potential life.663 In Eich v. Town of Gulf Shores, 683 the Supreme 
Court of Alabama employed such an approach, as did the Oregon Su
preme Court in Libbee v. Permanente Clinic. 664 The Oregon court 
noted that Roe held a fetus not to be a person under the fourteenth 
amendment, but decided the term meant something different under the 
Oregon Constitution.686 Recently, the Ohio Supreme Court also cited 
Roe as supporting the protection of potential life and, therefore, recog
nizing a wrongful death action for the unborn was "entirely consistent 
with Roe. "683 The Supreme Court of Arizona also recognized a right of 
recovery for a stillborn child in 1985.687 It argued that such an action 
"may further the policy of Roe" by protecting the woman's right to 
continue a pregnancy.6SS The Arizona court noted that, aside from pro
tection of the right to continue one's pregnancy, Roe really was irrele
vant in the wrongful death context, because voluntary termination of a 
pregnancy was quite distinguishable from termination "against the 
mother's will."66e 

Roe has also been influential in arguments for limiting recovery in 
wrongful death actions to the unborn who were viable. Georgia was the 
only pre-Roe state to allow recovery for a previable, stillborn fetus, al
lowing recovery for an unborn, "quick" child. no In 1976, Rhode Island 

561. SummerfieI"d v. Superior Ct., 144 Ariz. 467, 477,698 P.2d 712, 722 (1985)(en bane). 
Also note the discussion of permissible judicial action in a developing area of the law created by 
statute. [d. at 472-73, 479, 689 P.2d at 717-18, 724. 

562. Rot, 410 U.S. at 162. 
563. 293 Ala. 95, 99, 300 So. 2d 354, 357 (1974). 
564. 268 Or. 258, 267, 518 P.2d 636, 640 (1974). 
565. [d. 
566. Werling v. Sandy, 17 Ohio St. 3d 45, 49, 476 N.E.2d 1053, 1056 (1985). 
567. Summerfield v. Superior Ct., 144 Ariz. 467, 698 P.2d 712 (1985)(en bane). 
568. [d. at 478, 698 P.2d at 723 (citing Kader, supra note 489). 
569. [d. (emphasis in original). 
570. Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100 (1955). 
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abandoned any viability test in allowing recovery for stillborn infants, 
stating: 

[V]iability is a concept bearing no relation to the attempts of the law 
to provide remedies for civil wrongs. If we profess allegiance to rea
son, it would be seditious to adopt so arbitrary and uncertain a con
cept as viability as a dividing line between those persons who shall 
enjoy the protection of our remedial laws and those who shall become, 
for most intents and purposes, nonentities. It seems that if live birth is 
to be characterized, as it so frequently has been, as an arbitrary line 
of demarcation, then viability, when enlisted to serve that same pur
pose is a veritable non sequitur. 611 

While the majority in the Rhode Island opinion never explicitly men
tioned Roe, the harsh criticism of the viability test may betray a distaste 
for the Supreme Court's viability criterion. A concurring opinion does 
cite Roe as support for a viability dividing line.m 

There is no logical reason why viability should be a criterion for 
recovery in a wrongful death action for a stillborn child. The viability 
requirement is no longer applied where the child is born alive. David 
Kader has stated: "[lIt is probably both desirable and inevitable that 
the viability requirement will likewise be abandoned to allow recovery 
by the beneficiary of a stillborn, notwithstanding any implications of 
Roe v. Wade to the contrary."~1S However, the implications of Roe 
show signs of stalling the progress predicted by Kader. In Toth v. Go
ree~H a Michigan appeals court denied recovery for a three month old, 
nonviable fetus. The court said that any precedent "must be read in 
light of more recent developments in the case law. Roe v. Wade has had 
a considerable impact on the legal status of the retus."~1~ The court 
stated that there would be an inherent conflict if a person could be held 
liable under a wrongful death statute for the death of a child whom the 
mother could abort.~76 Of course, since the abortion right has developed 
to allow virtual abortion on demand throughout the pregnancy ,~77 the 
Michigan court's reliance on the viability distinction may be misplaced. 
In 1975, it was still generally believed that states could effectively pro
hibit abortion after viability. Now it is apparent that a wrongful death 

571. Presley v. Newport Hosp., 117 R.I. 177, 188,365 A.2d 748, 753-54 (1976). 
572. [d. at 192, 365 A.2d at 756 (Eevilacqua, C.]., concurring in part and dissenting in 

part). 
573. Kader, supra note 489, at 660. 
574. 65 Mich. App. 296, 237 N.W.2d 297 (1975). 
575. [d. at 303, 237 N.W.2d at 301 (citation omitted). 
576. [d. 
577. Thornburgh v. American College or Obstretics & Gynecologists, 476 U.S. 747 

(1986)(Burger, C.j., dissenting). 
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action is inconsistent with the abortion right before and after viability. 
The New Hampshire Supreme Court has also noted the inherent 

contradiction with Roe: 

We remark in passing that it would be incongruous for a mother to 
have a federal constitutional right to deliberately destroy a nonviable 
fetus, Roe v. Wade, and at the same time for a third person to be 
subject to liability to the fetus for his unintended but merely negligent 
acts.na 

In the most recent cases, Roe's viability emphasis is evident. The 
Pennsylvania Supreme Court, in Amadio v. Levin, said, "[tJhe reason
ing of the Court in Roe has been subject to widespread criticism and, at 
least as to the protectability of 'viable' unborn children, suffers from 
internal inconsistency."87. Thus, the Pennsylvania court makes no 
mention of viability as a part of its rule. This probably indicates a 
rejection of a viability test. II8G The Ohio Supreme Court, in Werling v. 
Sandy, GIll specifically cited Roe as support for a viability standard, 
which it adopted. &III The Arizona Supreme Court, in Summerfield v. 
Superior Court, claimed Roe was irrelevant but foHowed the majority 
in establishing a viability criterion. lI8a The Supreme Court of North 
Dakota made no mention of Roe but followed the majority viability 
rule.8M 

Thus, it seems that the present trend is to require viability in a 
cause of action for wrongful death. Roe has certainly reinforced this 
trend. Interestingly, the viability line is seen as arbitrary by some 
courts who adopt it anyway because of the "weight of authority."88~ It 
makes little sense to abandon one arbitrary line for another, although 
moving to a viability criterion is a step in the right direction. Roe's 
illogical line drawing at viability will, unfortunately, have enduring ef
fects in this area. 

3. Fetal rights in equity 

Equity is increasingly invoked to protect the rights of the unborn. 
It has taken on new dimensions with the recent development of fetal 

578. Wallace v. Wallace, 120 N.H. 675,679,421 A.2d 134, 137 (1980) (citation omitted). 
579. 509 Pa. 199,225 n.5, 501 A.2d 1085, 1098 n.5 (1985) (Zappala, J., concurring). 
580. Most likely this is the case. [d. at 207, 501 A.2d at 1089 ("[T]he recovery afforded the 

estate of a stillborn is no different than the recovery afforded the estate of a child [born alive]."). 
581. 17 Ohio 51. 3d 45, 476 N.E.2d 1053 (1985). / 
582. [d. at 49, 476 N.E.2d at 1056. ' 
583. Summerfield v. Superior Court, 144 Ariz. 467, 478, 698 P.2d 712, 723 (1985). 
584. Hopkins v. McBane, 359 N.W.2d 862 (N.D. 1984). 
585. Set, e.g., Summerfield, 144 Ariz. at 477, 698 P.2d at 722 ("We acknowledge .•. that 

this, too, is an artificial line .... "). 
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surgery588 and increased concern about preventing injury to the unborn 
child through the negligence of the mother.m While a fetus may not 
have a right to be born, under Roe, the right to be born with a sound 
mind and body has increasingly been recognized.G88 

A number of decisions have recently protected the unborn's right 
to life or health, even against maternal desire or convenience. These 
decisions are in marked contrast to the lack of protection for the fetus 
in abortion cases. Nowhere is the anomalous nature of the abortion 
right more visible. 

Decisions which protect the unborn's right to life or health involve 
the right and obligation incidental to being a parent: the right and obli
gation to be the natural guardian of one's child.ase This "private realm 
of family life" is protected from unwarranted state interference.ato 

Family autonomy is not absolute, however,5fIl and may be limited 
where "it appears that parental decisions will jeopardize the health or 
safety" of their children.581 As a result, courts have acted to permit 
essential and necessary treatment of a child,58a such as a blood transfu
siona~ or vaccination,a.a despite parental refusal to consent to the treat
ment. Courts have ordered medical treatment over parental objections 
based on religiousaee and non-religious grounds.at7 

In some instances, pregnant women have refused medical treat
ment for themselves, which poses a serious risk to the life and health of 
their unborn children. While generally a person has a right to refuse 
medical care,5'S the state's interest in the welfare of children will justify 
compelling medical care when necessary to preserve the life of an un-

586. Lenow, TM Fetus as a Patimt: Emerging Rights as a Person', 9 AM. J.L. & Mm. 1 
(1983). 

587. Note, A Maternal DUIJ to Proteet Fe/al Health', 58 IND. L.J. 531 (1983). 
588. Mathieu, Respecting Liberty and Prtventing Harm: Limits of State Intervention on 

Prenatal Choice, 8 HARv. J.L. & PuB. POL'y 19 (1985). 
589. Richards v. Forrest, 278 Mass. 547, 553, 180 N.E. 508, 511 (1932). 
590. Prince v. Massachusells, 321 U.S. 158, 166 (1944). 
591. Custody of a Minor, 375 Mass. 733, 379 N.E.2d 1053 (,1978). 
592. Wisconsin v. Yoder, 406 U.S. 205,234 (1972). 
593. State v. Perricone, 37 N.J. 463, 181 A.2d 751 (1962). 
594. Brooklyn Hasp. v. Torres, 45 Misc. 2d 914, 258 N.Y.S.2d 621 (Sup. Ct 1965). 
595. Mannis v. State, 240 Ark. 42, 398 S.W.2d 206, urt. denied, 384 U.S. 972 (1966). 
596. Jehovah's Witnesses of Washington v. King County Hasp., 278 F. Supp. 488 (D. D.C. 

1967), afJ'd, 390 U.S. 598 (1968). See generally Annotation, Power of Court or OtMr Public 
Agency to Order Medical Treatment uver Parental Religious Objections for Child Whose Life is 
not Immediately Endangered, 52 A.L.R.3D 1118. 

597. Custody of a Minor, 375 Mass. 733, 379 N.E.2d 1053 (1978). See generally Annota
tion, Power of Court or OtMr Public Agency to Order Medical Treatment for Child Ouer Paren
tal Objections Not Based on 'Religiou! Grounds, 97 A.L.R.3D 421. 

598. See generally Annotation, Patimt's Right to Refuse Treatment Allegedly Necessary to 
Sustain Life, 93 A.L.R. 3D 67. 
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born child.GiS 

In two pre-Roe cases, Hoener v. Bertinato8DO and Raleigh Fitkin
Paul Morgan Memorial Hospital v. Anderson,601 a New Jersey juve
nile court and the state's supreme court justified, under their parens 
patriae power, authorizing a hospital to give lifesaving blood transfu
sions to save the life of a child, even though the parents objected on 
religious grounds. In Hoener, the court authorized a blood transfusion 
to the child immediately after birth to correct an Rh factor problem 
that caused the death of the woman's previous child. It remained for 
the A1!derson case to extend this principle to the child yet unborn. 

In Anderson, the New Jersey Supreme Court decided whether a 
pregnant Jehovah's Witness could be compelled, against her religious 
beliefs, to take a blood transfusion. The court unanimously held that 
the thirty-two week old child was entitled to the law's protection and 
ordered the transfusions, stating: 

In State v. Perricone we held that the State's concern for the 
welfare of an infant justified blood transfusions notwithstanding the 
objection of its parents who were also Jehovah's Witnesses, and in 
Smith v. Brennan we held that a child could sue for injuries negli
gently inflicted upon it prior to birth. We are satisfied that the un
born child is entitled to the law's protection and that an appropriate 
order should be made to insure blood transfusions to the mother in 
the event that they are necessary in the opinion of the physician in 
charge at the time.eol 

This was the first case in which a court ordered procedures which in
vaded a mother's bodily integrity to benefit the unborn fetus. 80S The 
court determined that the child's right to live outweighed the woman's 
constitutionally protected right to practice her religion, as well as her 
right to refuse medical treatment and her right to bodily integrity. The 
court noted that the fact that the child and woman "are so intertwined 
and inseparable"8fH made the decision easier to make than if it were 
just an adult involved, underscoring the paramount status of the inter
est in protecting the child in the decision. Here the child was viable. 
Roe would have at least recognized the state's interest in the child's 
potentiality of life. 

599. In rt Melideo, 88 Misc. 2d 974, 390 N.Y.S.2d 523 (1976); In rt Yeller, 62 Pa. D. & 
C.2d 619 (1973); Hoener v. Bertinalo, 67 N.J. Super. 517, 171 A.2d 140 Uuv. Cl. 1961). 

600. 67 N.]. Super. 517, 171 A.2d 140 Uuv. CI. 1961). 
601. 42 N.J. 421, 201 A.2d 537, mI. dmud, 377 U.S. 985 (1964). 
602. Id. al 423, 201 A.2d al 539 (cilalions omilled). 
603. Lenow, supra nOle 586, al 21. 
604. Andtrson, 42 N.J. al 423, 201 A.2d at 538. 

32-155 0 - 90 -- 10 
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In Jefferson v. Griffin Spalding County Hospital Authority,eoG the 
Georgia Supreme Court apPluvcd more intrusive measures. A pregnant 
women suffered from complete placenta previa (a condition where the 
placenta covers the opening of the birth canal). A ninety-nine percent 
chance of fetal fatality was predicted if a natural birth was attempted. 
The physicians also predicted a fifty percent chance that the mother 
would die with natural birth. Both had excellent chances of surviving a 
Caesarian section. The court upheld an order requiring the woman to 
submit to a sonogram, blood transfusions, and a Caesarian section 
should they be found necessary to sustain the life of the thirty-nine 
week old child, even though Mr. and Mrs. Jefferson opposed the oper
ation on religious grounds. The order provided for custody of the un
born child to be granted to the state for the purpose of requiring sur
gery. The court stated that Roe indicated the state had a compelling 
interest in the life of the fetus after viability. Justice Hill concurring in 
the per curiam opinion, said: 

[W]e weighed the right of the mother to practice her religion and to 
refuse surgery on herself, against her unborn child's right to live. We 
found in favor of her child's right to live.-

As it turned out, a subsequent ultrasound revealed that the placenta 
had shifted-a very rare occurrence-and the Caesarian was 
unnecessary.607 

A recent survey indicated that courts in eleven states have ordered 
Caesarian deliveries to protect fetuses. sos Only one of these cases was 
reported; most even elude the newspapers. so, After surveying the cases, 
one author wrote, "In the cases of which I am aware, every judge but 
one who has ruled on an application for nonconsensual Cesarean deliv
ery has granted the request.610 

In November, 1987, the Court of Appeals for the District of Co
lumbia continued this trend. In the case of In re A.C., "the court held 
that the interests of an unborn child and the state outweighed the right 
of a pregnant woman against bodily intrusion.8l1 The mother was ter
minally ill, in extremis, lucid only at intervals, and with only hours to 
live; the fetus was twenty-six weeks old and experiencing oxygen depri-

605. 247 Ga. 86, 274 S.E.2d 457 (1981). 
606. Id. at 90, 274 S.E.2d at 460. 
607. Lenow, supra note 586, at 21 n.123. 
608. Ko1der, Gallagher & Parsons, Court Ordered Obstetrical Interventions, 316 NEW 

E.NG. J. MED. 1192, 1194 (1987). 
609. Rhoden, Cesareans and Samaritans, 15 LAW, MED. & HEALTH CARE 118 (1987). 
610. Id. at 118 (footnote omitted). 
611. 533 A.2d 611. (D.C. 1987), vacaltd and reh'g en banc granted, 539 A.2d 203 (D.C. 

1988). 
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vation.612 The court-ordered Caesarean delivery was per-
formed-mother and child died soon after.613 

In the 1983 case of Taft v. Taft,6H the issue of court-ordered sur
gery to protect the fetus was raised before the Massachusetts Supreme 
Judicial Court. The woman was four months pregnant. Her husband 
sought a court order to force her to submit to a "purse string" opera
tion, so her cervix would hold the pregnancy.61& The woman wanted 
the child, but she refused to undergo the surgery for religious reasons. 
The lower court appointed a guardian ad litem for the unborn child 
and granted the husband authority to consent to the operation. On ap
peal, the Massachusetts Supreme Judicial Court reversed. It stated that 
"[no] case has been cited to us, nor have we found one, in which a court 
ordered a pregnant woman to submit to a surgical procedure in order 
to assist in carrying a child not then viable to term."616 The court re
served judgment on whether the state's interest in the unborn was com
pelling enough to allow such overriding of the mother's privacy and 
right to "free exercise" of religious beliefs.617 

The Taft court, however, did not close the door to ordering surgi
cal procedures to protect the unborn. The court specifically noted the 
sparse record regarding necessity "as a life saving procedure" or likeli
hood of success.618 The court added that the state's interest "might be 
sufficiently compelling" if the state's interest were "established."619 

Significantly, the Taft decision involved a previable fetus. Interest
ingly, the court made no mention of Roe. However, the inference was 
clear that the viability point, which was significant in the original abor
tion cases, played no role in the consideration of imposed treatment on 
behalf of the unborn. Obviously, the viability criteria is arbitrary, 
meaningless, and contrary to reason. It was rightly not considered. 

The prevention of disabilities is a strong state interest, with which 
many are sympathetic. Many of these disabilities are preventable by 
proper prenatal care.620 This is a growing area in the establishment of 
fetal rights. In a 1980 case, In Re Baby X,621 a newborn had demon
strated symptoms of narcotics withdrawal within a day of birth. The 

612. [d. 
613. [d. 
614. 388 Mass. 331, 446 N.E.2d 395 (1983). 
615. [d. al 332, 446 N.E.2d al 396. 
616. [d. al 334 n.4, 446 N.E.2d al 397 n.4. 
617. [d. al 334, 446 N.E.2d al 397. 
618. [d. al 335,446 N.E.2d al 397. 
619. [d. al 334·35, 446 N.E.2d al 397. 
620. Parness, Tht Duty to Prroent Handicaps: Laws Promoting the Prroention oj Handi· 

caps to Newborns, 5 W. NEW ENG. L. REV. 431 (1983). 
621. 97 Mich. App. 111,293 N.W.2d 736 (1980). 
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court held that evidence of the mother's prenatal drug use constituted 
abuse and neglect. The court took temporary custody of the child. 
However, since the same court had previously held a fetus not to be a 
person under the child custody statute, the state's equitable powers to 

protect the unborn are limited. In an unreported case,e22 a court en
joined a pregnant woman from using drugs and ordered a weekly 
urinalysis to protect the fetus. 

It is unclear how far the states will go in ordering fetal surgery or 
medical procedures to protect the life of the unborn child. The court in 
jefferson used a viability standard, as per Roe, but what happens when 
medical advances push back the stage of viability? And what effect will 
the trends and forces which have engineered the expansion of prenatal 
tort law have upon this area of the law? Will previable unborn chil
dren become the subject of court ordered fetal surgery against the 
wishes of a mother? 

The growth of fetal treatment capabilities and litigation will force 
further consideration of the rights of the unborn. Surely, some criteria 
must be established. The early returns indicate that fetal rights are be
ing recognized in the balance with the mother's rights. This is appro
priate. Hopefully, the influence of Roe will not halt this growing trend. 
While women's rights must be placed in the balance, it is certainly 
equitable that unborn fetuses be allowed to develop without preventable 
handicaps and injuries.us 

622. Boston Globe, April 27, 1983, at 8, col. 1. 
623. See id.; Myers, Abust and Negltet of the Unborn: Can the State Inl<rvtnt', 23 DUQ. 

L. REV. I (1984); Note, Informed Constnt: An Unborn's Right, 48 ALB. L. R~:v. 1102 (1984). 
Contra Johnson, The Creation of Fetal Rights: Conflicts with Womtn's Constitutional Rights to 
Liberty, Privacy. and Equal Protection, 95 YALE L.]. 599 (1986). As indicated in the text above, 
a pregnant woman's duty to her unborn child includes the duty to provide life-saving medical care. 
The failure to provide medical care for a child can also carry criminal penalties. See gtneral/y 
Anno\ation. Failure to Provide Medical Allention for Child as Criminal Negltet. 12 A.L.R.2D 
1047. Thus, a father could be guilty of a misdemeanor for failure to furnish medical attention to 
an unborn child. People v. Sianes, 134 Cal. App. 355, 25 P.2d 487 (1933). as long as it is shown 
that the child, as distinguished from the mother, is adversely and substantially affected by the lack 
of medical attention. People v. Yates. 114 Cal. App. Supp. 782, 298 P. 961 (1931). 

In a number of different contexts, courts have ruled that the unborn is a member of the 
family and a dependent. A California court has held that an unborn child had a right to support 
from his or her father and ordered the father to fulfill his dUlY. Kyne v. Kyne, 38 Cal. App. 2d 
122,100 P.2d 806 (1940). Accord People v. Yates, 114 Cal. App. Supp. 782, 298 P. 961 (1931); 
Metzger v. People, 98 Colo. 133.53 P.2d 1189 (1936). The primary duty of a parent to a child is 
to provide the child with support and protection. See gtneral/y. Annotation. Propritly of Duru in 
Proceeding Between Divorced Parents to Determine Mothtr's Duty to Pay Support for Childrtn 
In Custody of Father. 98 A.L.R.3D 1146. In this regard, the duty to support may not be con
tracted away, even when the child is unborn. Wilson v. Wilson, 251 Ky. 522, 65 S.W.2d 694 
(1933). The obligation of a parent to support his or her children may be enforced b)' an action at 
any time during the child's minority. ste. e.g., Strecker v. Wilkinson, 220 Kan. 292, 552 P.2d 979 
(1976), and may be brought on behalf of a child not yet born. Su, e.g., McCoy v. People ex rtl. 
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The significant point, however, is the strong protection given the 

[Minorl Child, 165 Colo. 407, 439 P.2d 347 (1968) (en bane). In addition, an order of support 
may ~ modified for the purpose of making allowance for the support of a child born since the 
filing of the original proceeding, even when the decree provided for the support of the child while 
unborn. Su, t.g., Schneider v. Schneider, 188 Neb. 80, 195 N.W.2d 227 (1972). 

Most states have made the nonsupport of a child a criminal offense. Su generally 67 A C.J.S. 
Parenl & Child § 165. These statutes include an unborn child, who has ~en held to ~ a minor 
child within the meaning of a statute declaring willful nonsupport of a minor child to ~ an 
offense. People v. Ya'es, 114 Cal. App. Supp. 782, 298 P. 961 (1931). In this regard, the support 
is to ~ furnished through the mother. Where nothing at all in the way of food, clothing or shelter 
is furnished by the father to the expectant mother, a breach of duty to provide for the unborn child 
is shown. Id. 

The Louisiana Supreme Court allowed an unborn child to bring an action to prove paternity, 
which would entitle the child to support and heirship. Malek v. Yekani-Fard, 422 So. 2d 1151 
(La. 1982). Such decisions rest on the long recognized rights of the unborn in property and family 
law. Other related rights and obligations arise from the parent-child relationship as applied to 
unborn children. One substantial right is the presumption of legitimacy of birth. This presumption 
is "one of the strongest and most persuasive known to the law," In rt Findlay, 253 N.Y. 1, 170 
N.E. 471 (1930), and extends to a child conceived in wedlock but born after the termination of the 
marriage. Su gtntrally Annotation, Prtsumplion of Ltgilimacy of Child Born afttr Annulmtnl, 
Divora, or Stparalion, 46 A.L.R.3D 158. As a result, a child conceived by artificial insemination 
of the wife during a valid marriage has ~en held to ~ a legitimate child, entitled to all the rights 
and privileges of a naturally conceived child of the same marriage. In rt Adoption of Anonymous, 
74 Misc. 2d 99, 345 N.Y.S.2d 430 (1973). Further, a surrogate mother, impregnated by artificial 
insemination with semen of a man not her husband, has ~en held unable to terminate her paren
tal rights in the child and have custody of the child transferred to the biological father. In rt Baby 
Girl, F AM. L. REP. 2348 (1983). 

In Alabama Farm Bureau Mutual Casualty Insurance v. Pigott, 393 So. 2d \ 379 (Ala. 
\ 981), the Alabama Supreme Court held that the unborn grandson of the insured was a mem~r 
of the family of the insured for the purpose of ~ing covered by the uninsured motorist clause in 
the named insured's policy. Su also Peterson v. Nationwide Mut. Ins., 175 Ohio St. 551, 197 
N.E.2d \94 (1964). In Adams v. Wein~rger, 521 F.2d 656 (2d Cir. 1975), the Second Circuit 
Court of Appeals found that a posthumously born illegitimate child was entitled to his late father's 
social security survivor ~nefits. The test to qualify for the ~nefits was whether the support by 
the father for the unborn child was commensurate with the needs of the unborn child at the time 
of the father's death. Su also Wagner v. Finch, 413 F.2d 267 (5th Cir. \ 969); Moreno v. Rich
ardson, 484 F.2d 899 (9th CiT. 1973). Also, in S.L.W. v. Alaska Workmen's Compensation 
Board, 490 P.2d 42 (Alaska 1971), a posthumously born child had the right of recovery for work
men's compensation death benefits, even though the father was unaware of the pregnancy at the 
time of his death. Su also Fontenot v. Annelida Acres, Inc., 302 So. 2d 690 (La. Ct. App. 1974). 

In addition, for purposes of inheritance and trust laws, the unborn has long ~en recognized 
as a child with full rights as any born child. Su 1 W. BLACKSTONE, COMMENTARIES °130 ("An 
infant ... in the mother's womb ... is capable of having a legacy, or a surrender of a copyhold 
estate, made to it. It may have a guardian assigned to it; and it is enabled to have an estate limited 
to its use, and to take afterwards by such limitation, as if it were then actually born."). As a 
result, an unborn child can, among other things, inherit and own an estate, Hall v. Hancock, 32 
Mass. (15 Pick.) 255 (1834); Aubuchon v. Bender, 44 Mo. 560 (1869), ~ a tenant-in-common 
with his brothers and sisters, Deal v. Sexton, 144 N.C. 157,56 S.E. 691 (1907), or with his own 
mother, Biggs v. McCarty, 86 Ind. 352 (1882), be an actual income recipient prior to birth, 
Induslrial Trust Co. v. Wilson, 61 R.I. 169,200 A. 467 (1938), and take property by deed from 
ail inheritance. Mackie v. Mackie, 230 N.C. 152,52 S.E.2d 352 (1949). By 1941, a New York 
court, In u Holthausen, 175 Misc. 1022,26 N.Y.S.2d 140 (1941), summed up the law concerning 
property rights of the unborn child as follows: 
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unborn. This is out of step with the inadequate protection of fetal 
rights in abortion law. 

4. Fetal rights in criminal law 

"The criminal law historically has afforded the unborn child a 
substantial amount of protection," noted David Louisell in 1969.624 

The effect of Roe has been to strip away much of this protection. While 
the criminal law gave some of the unborn legal rights as "persons," 
Roe's declaration that they were not persons, for purposes of the four
teenth amendment, has spilled over into areas beyond abortion. Theo
retically, the Court's holding for fourteenth amendment purposes has 
no bearing on personhood for homicide laws, but some state courts 
seem unable to grasp the distinction. Perhaps what is at work is the 
intuitive notion underlying stare decisis, that the law should be consis
tent. In other words, persons who have been "persons" under the crim
inal law should remain so or have no rights at all. Apparently, it is felt 
that the Court has taken such a radical step in stripping the unborn of 
their personhood in Roe that it cannot have meant to leave personhood 
in place for other purposes. Also, it is felt by some abortion advocates 
that the growth and maintenance of fetal rights in such an analogous 
area as homicide undercuts Roe and so must be inhibited.625 

Such reasoning has brought about the astonishing result in the 
California cases regarding homicide of an unborn child. A murder in
dictment had been brought against a man for killing an unborn child. 
He had shoved his knee into his pregnant ex-wife's abdomen, saying, 
"I'm going to stomp it out of you." In 1970, the California Supreme 
Court reversed the murder indictment in Keeler v. Superior Court, 6~6 
applying the born-alive rule.627 Within the same year, the legislature 

It has been the uniform and unvarying decision of all common-law courts in respect of 
estate malters for at least the past two hundred years that a child en ventre sa mere is 
'born' and 'alive' for all purposes for his benefit. 

Id. at 1024, 26 N.Y.S.2d at 143. 
With regard to the disposition of an inheritance, a guardian ad litem may be appointed where 

the alleged father of the unborn had died and his estate was, pending. In re Thomas, 118 Misc. 2d 
456,460 N.Y.S.2d 716 (1983). Similarly, with regard to the law of trusts, an unborn beneficiary 
cannot be bound by the consom of living beneficiaries, In re Estate of Allen, 35 Haw. 501 (1940), 
and a guardian ad litem can be appointed by the court to consent to a modification or revocation of 
the trust. Hatch v. Riggs Nat'l Bank, 361 F.2d 559 (D.C. Cir. 1966). Thus, with few limitations, 
the unborn child is considered the child of his parents with the full rights of a born child and to 
which the parents owe substantial duties. 

624. Louisell, Abortion, the Practice of Medicine and the Due Process of Law, 16 UCLA L. 
REV. 233, 238 (1969). 

625. See, e.g., Johnson, supra note 623. 
626. 2 Cal. 3d 619, 470 P.2d 617, 87 Cal. Rptr. 481 (1970) (en bane). 
627. The born-alive rule is an ancient relic from the fourteenth century, when proof 
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promptly redefined homicide to include the killing of a fetus. 628 In the 
1976 case of People v. Smith,829 the state appealed the dismissal of a 
homicide charge for a man who allegedly murdered a nonviable fetus. 
The appellate court held that Roe had removed the protection of a non
viable fetus: 

The underlying rationale of [Roe], therefore, is that until viability is 
reached, human life in the legal sense has not come into existence. 
Implicit in [Roe] is the conclusion that as a matter of constitutional 
law the destruction of a non-viable fetus is not a taking of human life. 
It follows that such destruction cannot constitute murder or other 
form of homicide, whether committed by a mother, a father (as here), 
or a third person.sso 

The Smith court failed to distinguish between the fourteenth 
amendment context and the homicide context. Amazing as the result in 
Smith seems, the underlying notion that the legal treatment of the un
born ought to be consistent is sound. However, the only satisfactory 
way to make the law logically consistent is to give the unborn protec
tion in all contexts. If the courts refuse such complete protection, then 
they ought to distinguish recognition of personhood for different con
texts and at least provide protection to the unborn when abortion is not 
at issue. Under the clear influence of Roe, California chose the worst 
possible result-no protection at all. 

A similar result was reached in Louisiana. In State v. Gyles,631 the 
Louisiana Supreme Court held that the unborn were not included as 
"human beings" for the purposes of the homicide statute. The court 
noted that the legislature could amend the criminal code, in keeping 
with Roe's restrictions.6u An amendment was adopted the next year, 
making the term "per~on" denote "a human being from the moment of 
fertilization and implantation."633 Yet, the same court in State v. 
Brown,6s4 where the defendant had beaten a woman and her unborn 
child to death, held the amendment did not expand homicide to include 
feticide. The court cited a need for greater clarity and less confusion 
than the word "person" reflects and a need to remain "within the lim-

problems resuhed from medical limitations in determining causation. Commonweahh v. Cass, 392 
Mass. 799, 805, 467 N.E.2d 1324, 1328 (1984). 

628. CAL. PENAL CODE § 187 (West 1988). 

629. 59 Cal. App. 3d 751, 129 Cal. Rptr. 498 (1976). 
630. [d. at 755, 129 Cal. Rptr. at 502. 

631. 313 So. 2d 799 (La. 1975). 
632. [d. at 802. 
633. LA. REV. STAT. ANN. § 14:2(7} (West 1986). 

634. 378 So. 2d 916 (La. 1979). 
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its fixed in Roe v. Wade. "63~ 
These decisions were clearly misguided under a correct analysis of 

Roe. No privacy interests were involved on the part of the woman. The 
legislative intent was clear, and the state had strong interests in 
preventing assaults on unborn children, preventing their physical im
pairment and death, and protecting a woman's fundamental right of 
choosing to carry her child to term.6SO 

The result of such decisions, in both California and Louisiana, has 
been noted by one commentator: 

The irony of the Keeler decision is that, had the defendant's as
sault on the unborn child been somewhat less severe or even less accu
rate so that the ~hild was born alive before she died from the injuries, 
the crime would clearly have been murder. [A footnote indicated that 
under the born-alive rule the child need only have lived a short time 
after birth to have established homicide.] It is therefore to the defend
ant's advantage to be sure that he has killed, rather than merely in
jured, the child in utero. One would have to search long and hard to 
find a better example of inverse justice at work.s" 

The Keeler case has had widespread influence. It is regularly 
quoted in cases following its result. For example, Minnesota, in 1985, 
denied a cause of action on behalf of a viable eight and a half month 
fetus under its vehicular homicide statute.sss It cited Keeler twice.Gall 

Also in 1985, a New York court followed Keeler's lead, prominently 
citing "Keller [sic]."64o In 1984, West Virginia held that the killing of 
a thirty-seven week fetus did not constitute homicide.841 Keeler was 
given special mention.842 Also in 1984, an appellate court in Florida 
cited Keeler and Roe in holding that the killing of a fetus did not con
stitute DWI manslaughter nor vehicular homicide.643 This case was re
markable because, at the time of the automobile accident, the mother 
was in labor with a full-term viable fetus. 844 Further, the legislature 
had expressed its will in the criminal area by including willful feticide 
within the crime of manslaughter.64~ Arguing strict construction, the 
court refused to abandon the born-alive rule for the nonwillful crimes 

635. [d. at 918. 
636. Maher Y. Roe, 432 U.S. 464, 472 n.7 (1977). 
637. Note, supra note 478, at 367·68. 
638. State Y. SOlO, 378 N.W.2d 625 (Minn. 1985). 
639. [d. al 628 n.7, 630. 
640. People Y. Joseph, 130 Misc. 2d 377, 496 N.Y.S.2d 328 (Orange Cily Cl. 1985). 
641. Slate Y. Wilson, 332 S.E.2d 807 (W. Va. 1984). 
642. [d. at 808 n.3. 
643. Slale Y. McCall, 458 So. 2d 875 (Fla. Dist. Ct. App. 1984). 
644. [d. at 876. 
645. [d. at 877. 
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charged.s•a In 1983, the Supreme Court of Kentucky decided that a 
fetus was not protected by the murder statute in the case of Hollis v. 
Commonwealth. 647 Hollis reportedly took his estranged wife from her 
parents' home to their barn.e•8 She was twenty-eight to thirty weeks 
pregnant.6

•
e He "told her he did not want a baby, and then forced his 

hand up her vagina intending to destroy the ,:hild and deliver the fe
tus."SGO The court discussed Roe extensively, concluding, "It is funda
mental that this Court has no authority to disagree with a decision of 
the United States Supreme Court interpreting the Federal 
Constitution. "651 

Another widely cited case which followed Keeler was the 1980 
Michigan case of People v. Guthrie.652 In 1983, Justice Ryan of the 
Michigan Supreme Court, dissenting in the vacating of leave to appeal 
the case, noted that the full-term infant in that case was "ready for 
birth," and was ki!Ied when the mother's vehicle was struck head-on by 
a pichup truck which had "crossed four lanes, including the center
line."SGS It was the "day before she was scheduled to enter the hospital 
for a Caesarean Section delivcry."SG. The Michigan courts applied the 
born-alive rule despite earlier state court recognition of the unborn as 
within the state homicide statute. Instead of resorting to such precedent, 
the Michigan court relied on the outmoded common law born-alive 
rule.m Had the infant been scheduled for delivery a day earlier, and 
been riding home in an infant seat, it would have qualified for protec
tion under the negligent homicide act. Such results, dependent on the 
vicissitudes of scheduling, are illogical. As dissenting J ustice Ryan 
noted: 

The 'rule' is generally understood to derive from the impossibil
ity, 300 years ago, of determining whether and when a fetus was liv
ing and when and how it died, and the consequent necessity to pre
clude the fundamental inquiry whether a fetal death was a human 
death. 

To hold as a matter of law in the waning years of the twentieth 
century that the question of the personhood or humanity of a viable 

646. /d. 
647. 652 S.W.2d 61 (Ky. 1983). 
648. ld. 
649. /d. 
650. Id. 
651. /d. at 63. 
652. 97 Mich. App. 226, 293 N.W.2d 775 (1980) ,appeal dismissed, 417 Mich. 1006,334 

N.W.2d 616 (1983). 
653. People v. Guthrie, 417 Mich. 1006,334 N.W.2d 616 (1983) (Ryan, j., dissenting). 
654. /d. 
655. /d. at 1008-9,334 N.W.2d at 618-19. 



272 

294 

B.Y.U. JOURNAL OF PUBLIC LAW [Volume 3 

unborn child in the ninth month of gestation is governed by a com· 
mon law rule of proof invented by the venerable but fallible Sir Ed· 
ward Coke in the seventeenth century, to accommodate the medical 
and scientific impossibility of then proving the viability of a fetus, is 
disingenuous reasoning in the extreme. eat 

Medical testimony at the preliminary examination indicated that proof 
of life, viability, and cause of death were no longer the problems envi
sioned in the antiquated born-alive doctrine.m 

In 1982, a New Mexico appellate court also followed Keeler in 
State v. Willis658 by rejecting a vehicular homicide indictment for the 
killing of a fetus. In 1981, New Jersey reached the same conclusion in 
State ex reI. A. W.S., m citing Keeler and Guthrie. 

Another widely quoted case is People v. Greer, decided by the Illi
nois Supreme Court in 1980.680 The court followed Keeler by holding 
it was not murder to kill an eight and a half month fetus by beating.661 

In 1986, Connecticut decided that an unborn, viable fetus was not 
a "human being" within the meaning of the state murder statute, in 
State v. Anonymous. 86s Keeler was heavily relied upon in that 
decision.663 

Thus, it is evident that Roe and Keeler have been very influen
tial.664 As discussed above, the reliance on Roe in this context is totally 
unfounded. Keeler presents a more persuasive precedent. It was de
cided, a~ were many of the subsequent cases, on the basis of stare deci
sis, strict construction, and the: due process concern of giving adequate 
notice to defendants. 

As this article argues, stare decisis serves important functions. 
However, when the rationale for a precedent is outmoded, such as it is 
for the born alive rule, common sense dictates that the precedent no 
longer be followed. This principle has been widely applied in the anal
ogous areas of wrongful death statutes and tort law. It is widely ac-

656. Id. at 1007, 334 N.W.2d at 617 (citation omitted). 
657. Id. 
658. 98 N.M. 771, 652 P.2d 1222 (1982). 
659. 182 N.J. Super. 278, 440 A.2d 1144 (App. Div. 1981). 
660. 79 Ill. 2d 103, 402 N.E.2d 203 (1980). 
661. [d. 
662. 40 Conn. Supp. 498, 516 A.2d 156 (Conn. Super. Ct. 1986). 
663. Id. at 500, 516 A.2d at 158·159. In 1987, in the cas<: or Meadows v. Siale, 291 Ark. 

105,722 S.W.2d 584 (1987), the Supreme Court or Arkansas held that reckless killing or a viable 
retus was not within the state manslaughter statute. Arkansas was unique in having an early 
reticide statute which had been expressly repealed. Id. at 587. From this, the court decided that 
legislative intent did not include the unborn within the manslaughter statute. Id. 

664. Another case preceding Roe excluded retuses rrom vehicular homicide statutes. State v. 
Dickinson, 28 Ohio St. 2d 65, 275 N.E.2d 599 (1971). 
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knowledged by the courts that medical science has progressed and the 
law should be "presumed to keep pace with the sciences."666 There 
really is no serious issue here, since even courts which exclude the un
born from homicide statutes acknowledge the outdated rationale of the 
rule. For example, in Guthrie, eea the court wrote: 

This panel agrees that the "born alive" rule is outmoded, archaic and 
no longer serves a useful purpose. Modern medical practice has ad
vanced to the point that, unlike the situation when the rule was first 
developed, the vast majority of viable fetuses will, in the absence of 
some unexpected event, be born alive and healthy. Further, medical 
technology can now accurately determine the stages of fetal develop
ment and viability. This being so, birth itself in terms of emergence 
from the mother's body should no longer be determinative. We fur
ther acknowledge that for purposes of actions in tort for wrongful 
death, recovery may be had even if a viable fetus was yet unborn.M1 

Thus, an application of stare decisis here is a brittle, mechanical 
application of the doctrine. Even worse, it works injustice It is instruc
tive to compare the rigid way that this precedent has been applied with 
the inflexible/flexible approach used in abortion jurisprudence. In the 
latter, the only inflexible point is that women may have abortions. Eve
rything else is limply pliable. Here, while denying the validity of the 
rationale, the courts continue to apply the rule. Clearly, the unborn are 
deserving of more protection.88s Even Roe indicated the compelling 
state interest in fetal life where women's privacy interests were not op
posed.s6e Apparently, the explanation for this negative trend of feticide 
law lies somewhere beyond the realm of mere stare decisis. It lies 
largely in the negative influence of Roe. 

The courts denying homicide actions for the unborn also cite the 
due process right of defendants to have notice of what constitutes un
lawful conduct.870 It is difficult to believe that a defendant who inten
tionally sought to "stomp" a baby out of the womb,671 or tear it out 
vaginally,m or stab its mother in the abdomen when she was full-

665. Bonbrest v. Kotz, 65 F. Supp. 138, 143 (1946). 
666. 97 Mich. App. 226,293 N.W.2d 775 (1980), appeal dismissed, 417 Mich. 1006,334 

N.W.2d 616 (1983). 
667. [d. at 232, 293 N.W.2d at 778. This passage was quoted approvingly in New Jersey's 

rejection of homicide protection for the fetus as well, in 1981. State ex rei. A. W.S., 182 N.J. 
Super. 278, 281, 440 A.2d 1144, 1146 (App. Div. 1981). 

668. Parness, supra note 462. 
669. Roe, 410 U.S. at 162. 
670. See, e.g., State Y. Horne, 282 S.C. 444, 445, 319 S.E.2d 703, 704 (1984). 
671. Keeler, 2 Cal. 3d 619,470 P.2d 617, 87 Cal. Rptr. 481. 
672. Hollis v. Commonwealth, 652 S.W.2d 61 (Ky. 1983). 

, , 
\ 
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term673 would not believe he was acting criminally. The cases would 
give him notice that, if the child were born and lived only briefly, he 
would be liable for homicide. It seems incredible then to say that he 
had no notice. How was he to be certain the child would not survive to 
draw a breath? Or are we seeking to reward the lethally efficient, who 
make no mistakes? It may be somewhat of a legal fiction to imagine 
that a man in the act of stabbing his wife in her pregnant womb is 
counting on the rule that he is absolved of criminal liability if he suc
ceeds in killing the child. At least, he should be on notice of the doc
trine of transferred intent;674 if he attacks the mother with malice and 
kills the unborn child unintentionally, he should be liable for having 
intended the act. 67~ 

Furthermore, with the rapid growth of fetal rights in tort law, 
especially wrongful death, it should come as no great surprise to an 
intentional killer of an unborn child if some state decides he has mur
dered a person. This is especially true in a state like Minnesota which 
has been active and well-known for advancing fetal rights in its much
publicized case, Verkennes v. Corniea,676 where it recognized the un
born as persons.677 

Finally, there is a simple solution to the concern with notice. 
While it works tragic injustice in an initial case, the employment of a 
holding with prospective effect only solves the dilemma easily. This so
lution was found satisfactory in Commonwealth v. Cass678 and in State 
v. Horne. 679 

The remaining argument of the majority680 is the doctrine of con
struing criminal statutes strictly. The purposes behind the rule are fair
ness681 and avoidance of judicial usurpation of the legislative func
tion.882 In Cass, Massachusetts decided that fairness to the defendant 
(notice) was really the central issue of narrow construction and resolved 
it, as discussed above, by prospective application of its rule.883 Of 
course, the principle of fairness is one that should be considered both as 

673. State v. Horne, 282 S.C. 444, 319 S.E.2d 703 (1984). 
674. [d. at 446-47, 319 S.E.2d at 704. 
675. [d. 
676. 229 Minn. 365, 38 N.W.2d 838 (1949). 
677. Unrortunately, Minnesota rejected this argument in State v. Soto, 378 N.W.2d 625 

(Minn. 1985). 
678. 392 Mass. 799, 467 N.E.2d 1324 (1984). 
679. 282 S.C. 444, 319 S.E.2d 703 (1984). 
680. The born-alive rule, in niminal cases, has been rollowed by 24 or the 26 jurisdictions 

which have [,onsidered it. Solo, 378 N.W.2d at 628 (including Solo in the sum). 
681. Cass, 392 Mass. at 804, 467 N.E.2d at 1327. 
682. SolO, 378 N.W. at 627-28. 
683. Cass, 392 Mass. at 807-08, 467 N.E.2d at 1329. 
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it relates to the alleged criminal and to the victim. Clearly, the victim's 
rights have received short shrift in most courts. 

The other foundation of the narrow construction rule involves the 
nature of the judicial function. The So to court argued: "The rule of 
strict construction of criminal statutes is essential to guard against the 
creation of criminal offenses outside the contemplation of the legisla
ture, under the guise of 'judicial construction.' "684 

Two courts have stood against the trend denying fetal protection 
under homicide statutes and have discussed the rules of strict construc
tion of criminal statutes. These will be examined to determine if their 
logic is compelling. Do they properly address the issue of common law 
development of criminal statutes? Of course, the nature of the statutes 
will affect the outcome in individual cases. However, general themes 
are transferable among the codes and cases. 

In the 1984 case of State v. Horne,885 South Carolina announced 
that a viable fetus would henceforth be a person for purposes of the 
homicide law. In its rationale, it first set forth a stare decisis argument 
based on consistency: "It would be grossly inconsistent for us to con
strue a viable fetus as a 'person' for the purposes of imposing civil lia
bility while refusing to give it a similar classification in the criminal 
context."686 Then the court noted prior changes made in the criminal 
law by the South Carolina Supreme Court itself: 

This Court has the right and the duty to develop the common 
law of South Carolina to better serve an ever-changing society as a 
whole. In this regard, the criminal law has been the subject of change. 
The fact this particular issue has not been raised or ruled on before 
does not mean we are prevented from declaring the common law as it 
should be. Therefore, we hold an action for homicide may be main
tained in the future when the state can prove beyond a reasonable 
doubt the fetus involved was viable .... 887 

The more famous case of Commonwealth v. Cass688 was also de
cided in 1984, by the Supreme Judicial Court of Massachusetts. Mas
sachusetts had the advantage of a prominent case, extending wrongful 
death rights to the unborn,689 published a year before the vehicular 
homicide statute was passed. Thus, the court could reasonably argue 
that the legislature was presumed to be aware of state court develop-

684. Slale v. SOlO, 378 N.W.2d 625, 628 (Minn. 1985). 
685. 282 S.C. 444, 319 S.E.2d 703 (1984). 
686. [d. al 445, 319 S.E.2d al 704. 
687. [d. (cilalions omilled). 
688. 392 Mass. 799, 467 N.E.2d 1324 (1984). 
689. Mone v. Greyhound Lines, 368 Mass. 354, 331 N.E.2d 916 (1975). 

32-155 0 - 90 -- 11 
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ments, and so must have intended the definition of a "person" in Mone 
to apply to the new statute.seo 

Despite a similar sequence of case and statute, Minnesota recently 
rejected the Cass approach.8fI1 The court noted that the two courts 
which had .rejected the born-alive rule were "common law" jurisdic
tions, while Minnesota was a "code state," i.e., the Minnesota legisla
ture specifically abolished common law crimes.692 The Minnesota court 
noted its authority to construe the .law, but said a change of such mag
nitude in the criminal law was "within the province of the legisla
ture."en This is the common argument of the majority, which follows 
Keeler.8u 

In analyzing this argument, it should be acknowledged at the out
set that the general rule is correct. More judicial restraint is to be en
couraged. It is troubling, however, when courts, including the United 
States Supreme Court, can "legislate" freely to strip the unborn of per
sonhood, but suddenly cannot do so to grant it. In addition, the legisla
tures need to act clearly and unambiguously to protect the state interest 
in the unborn. However, where they have attempted to do so, as in 
California and Louisiana, the courts have offered a hostile reception.ellG 

Legislators must wonder if the effort will be effective. The kind of pre
cision the courts apparently desire is time consuming, as the whole code 
must be overhauled. Minor adjustments have been rejected.eee Of 
course, legislatures are busy with many other matters, as well, which 
may seem more pressing. 

With this in mind, is there any way the courts can provide justice 
in this area? Surely, one who would intentionally beat a fetus to death 
must be deterred from such conduct. The answer lies in the nature of 
the born-alive rule itself. The born-alive rule is based on medical limi
tations and is rooted in the common law. The medical proof problems 
are largely gone. The question remains whether the legislatures in
tended to incorporate in their statutes the common law meaning of 
terms as a static concept or as a dynamic concept. Did the term "per
son" or "human being" in the statute mean whatever the common law 
would incorporate therein when applied, or what it meant at the time 

690. Cass, 392 Mass. at 801,467 N.E.2d at 1326. The principle is the same as the presump
tion that the legislature adopted common law definitions extant at the time a statute was 
promulgated. 

691. State v. Soto, 378 N.W.2d 625, 629-30 (Minn. 1985). 
692. [d. at 630. 
693. [d. 
694. Minnesota, likewise, cites Ketler for this argument. [d. 
695. Set supra text accompanying notes 626-35. 
696. [d. 
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passed, even if based on changed scientific facts? 
The principle was established in Bonbrest that "[tJhe law is pre

sumed to keep pace with the sciences .... "887 Every state has adopted 
that principle by allowing a tort action for prenatal harm.tee If such a 
presumption is at work, then the legislative intent must be to adopt a 
dynamic concept of the common law. In other words, the definition 
under the presumption would be one based on current legal and scien
tific understanding, not that of hundreds of years past, which is no 
longer appropriate. Even "code states" use common law definitions of 
terms not defined in the code. These definitions should be allowed to 
develop with the common law, and not be frozen in time because a 
legislature chose to use them. Of course, the courts should not violate 
the clear intent of the legislature,et. but where the legislature has not 
precluded reasonable development of the law, it should be allowed. 

There is a clear distinction between the judicial actions in Roe and 
in Casso In Roe, the Supreme Court was interpreting the Constitution, 
which historically has entailed an analysis of the intent of the framers 
of the original document or the drafters of its amendments. The Su
preme Court had no other legitimate authority than to perform such 
analysis. It was not authorized to create law as a common law court. In 
Cass, the court was acting properly within the common law tradition. 
Thus, for a common law court, it is wholly appropriate to apply the 
principle of keeping pace with science. When courts in code states em
ploy common law interpretations of terms left undefined by the legisla
ture, that, too, is a proper function of the courts. 

However, when the Supreme Court in Roe1
°O and in Akron701 de

clared that science is the controlling factor, over the intent of the fram
ers or judicial precedent, it has usurped the role of the framers in the 
same way that a common law court would if going contrary to the 
express intent of a legislature in enacting a statute. 

For example, if a legislature has defined death as the cessation of 
respiration or heart function, even if science has moved to a brain activ
ity definition of death, the court may not legitimately adopt a brain 
death test against the will of the legislature. The legislature alone is 
authorized to make such policy decisions. However, if statutory law 
does not define death, but employs common law definitions, the judici-

697. Bonbrtst, 65 F. Supp. at 143. 
698. PROSSER & KEETON, supra note 467, at 368. 
699. This was done in California and LOltisiana under the guise of strict construction. Set 

supra text accompanying notes 626-35. 
700. Rot, 410 U.S. at 149, 163. 
701. Akron v. Akron Center for Reproductive Health, 462 U.S. 416, 434 (1983) (legislatures 

rna y not "depart from accepted medical practice"). 
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ary may keep pace with science. Judge-made law-as the common law 
is-may legitimately be altered by judges. The Constitution, of course, 
is not judge-made law. It may not be altered by the Supreme Court-at 
least not under constitutional authority. 

However, within legitimate authority to construe statutes and de
velop common law, courts retain a duty to so construe statutes to avoid 
inequity. Our judicial system is based on the common law tradition, 
which influences even "code states." This tradition is a dynamic one, 
particularly suited to changing circumstances. Judicial "activism" 
within limits is a part of its genius. One hears cries of "judicial activ
ism" by the dissent in Cass702 and by the dissent in Doe v. Bolton. 70B 

The abortion cases, Roe and Bolton, were a dangerous sort of activism, 
clearly usurping the role of the legislatures, invalidating the legislative 
determinations of "a majority of the States reflecting, after all, the ma
jority sentiment in those States,"704 on the basis of a right nowhere 
mentioned in the Constitution, nor easily found among the shadows 
{"penumbras"} thereof. 70D 

By contrast, decisions such as Mane and Cass were a positive sort 
of "activism."706 They represent the common law at work. In such situ
ations, where the legislature has failed to act, injustice is being done, 
and precedents from collateral areas indicate a change is due, it is es
sential that the c2urts act: Keeton favorably argued for an expansion of 
such judicial involvement as legislatures are increasingly involved with 
other matters.707 

[T]he continuing accumulation of precedents tends to narrow some
what the area of interstitial creativity and to increase the need for 
candid breaks with precedent .... [I]t is never a satisfactory answer 
to an argument for judicial creativity that the need for change is one 

702. Commonwealth v. Cass, 392 Mass. 799, 810, 467 N.E.2d 1324, 1330 (1984) (Wilkins, 
J., dissenting) (calling the majority opinion an "exercise of raw judicial power"). 

703. Doe v. Bolton, 410 U.S. 179,222 (1973) (White, J., joined by Rehnquist, j. dissent· 
ing)(calling the majority opinion "an exercise of raw judicial power"). 

704. Roe, 410 U.S. at 174 (Rehnquist, j., dissenting). 
705. [d. at 152. 
706. This assertion of good and bad forms of judicial "activism" is not inconsistent. An excel· 

lent concise discussion of the uses of the historical context of the due process clause in its interpre
tation is contained in the United States' brier in Thornburgh. Brief for the United States, supra 
note 35, at 25-29. One of the uses of history set forth is "to take account of developments in society 
and the law" [d. at 27. However, "the Court has always taken pains to trace its point of origin 
back to specific constitutional provisions by a route either innuential or historicaL" [d. In Roe, the 
"connections by either route were wholly missing." [d. The brief continued, "The story traced by 
the Court does not show a steady and growing acceptance of a point of view until the practice in a 
few jurisdictions can be characterized as anomalous." Id. The decisions in Mane and Cass are of 
this latter type, well supported by the "historical trajectory." [d. at 28. 

707. Keeton, Creative Continuity in the Law of Torts, 75 HARv. L. REV. 463, 484 (1962). 
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that could be accomplished by statute. Where a need for reform is 
clear but no reforming statute has been enacted, courts must choose 
among the unsatisfactory precedent and other rules open to judicial 
adoption .... 70' 

279 

This flexibility has made the common law system immensely prac
tical. Since legislators cannot foresee every possible situation when en
acting a law, there remains need for judicial interpretation. 

The Massachusetts Supreme Judicial Court comprehended the 
need and correctly asserted its right and duty, in such a situation, to 
interpret the statutory term dynamically, in light of changed circum
stances. It is no coincidence that the court quoted Oliver Wendell 
Holmes, an earlier member of the same court, who dictated the rule of 
no rights for the unborn: . 

It is revolting to have no better reason for a rule of law than that so it 
was laid down in the time of Henry IV. It is still more revolting if the 
grounds upon which it was laid down have vanished long since, and 
the rule simply persists from blind imitation of the past,708 

Thus, Massachusetts has come full circle. Whether others will follow is 
unclear. What is clear is that the unborn have been stripped of protec
tion and the courts and legislatures need to act to restore it. 

The protection which was afforded the unborn before Roe was 
primarily provided by the state abortion statutes rather than homicide 
laws. When the United States Supreme Court in the 1973 Roe and 
Bolton decisions declared the abortion laws of Texas and Georgia un
constitutional, it removed the shield around the unborn. 

The protection had been in place for some time. As early as the 
thirteenth century in England, the killing of a quickened710 fetus was a 
homicide, according to a contemporary commentator, Henry de 
Bracton.711 William Blackstone noted this view, along with the subse
quent view of Edward Coke, that such an act was only a "heinous 
misdeme[a]nor."711 In 1803, the Miscarriage of Women Act was 
promulgated in England, increasing the crime for willful killing of a 
fetus to a felony and pushing protection back to quickening.718 

708. [d. 
709. Commonwealth v. Cass, 392 Mass. 799, 805.06, 467 N.E.2d 1324, 1328 (1984) (quot. 

ing Holmes, The Path of the Law, 10 HARV. L. REV. 457, 469 (1897». 
710. The law has historically protected the unborn from the beginning of life, as understood 

by the science of the day. This protection was pushed back to conception with the discovery of cell 
development in the early nineteenth century. See supra note 538. 

711. 2 H. BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND 341 (S. Thorne ed. 1968) 
(cited in Roe, 410 U.S. at 134 n.23). 

712. 1 W. BLACKSTONE, COMMENTARIES 129·30. 
713. LORD ELLENBOROUGH'S ACT, 1803, 43 Ceo. 3, ch. 58, §§ 1·2. 
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The United States followed the English pattern.7H In 1821, Con
necticut prohibited causing the miscarriage of a quick child.7111 New 
York in 1828 extended the protection to those not yet quickened.718 

Most states followed suit with felony statutes protecting even the un
quickened.717 Even though penalties were increased over time, legisla
tors were apparently affected by the born-alive rule, resulting in "a 
gross disparity in the protection of potential life and of continued 
life."718 Still, criminal prosecution and penalties were generally availa
ble, especially for willful feticide, until the abortion statutes were de
clared unconstitutional by Roe and Bolton.711 While Roe applied only 
to consensual abortions, it removed the abortion statutes leaving the un
born without protection. Although the states had already expressed 
their intent to protect the unborn from attack by the criminal abortion 
statutes, the courts have been generally unwilling to further this intent 
by applying the legislative intent when interpreting homicide statutes. 
Since the legislatures have been slow to act, the unborn may be killed 
willfully, without fear of criminal sanctions, in most jurisdictions. 

Perhaps the best hope for fetal protection in the criminal area lies 
in comprehensive legislation to protect the unborn in non-abortion con
texts. Three states are leading the way in this area. In 1987, North 
Dakota enacted such a comprehensive statute,7JO joining Minnesota721 

and Illinois.m In 1987, the Eleventh Circuit declared a Georgia feti
cide statute as constitutional and not conflicting with Roe. The criminal 
defendant, Smith, shot a pregnant woman and killed her unborn 
child.728 He contended the feticide statute was unconstitutional "be
cause there [was] no unlawful taking of human life, and because the 
statute contradicts ... Roe. ''7U The court declared the first contention 
"frivolous" and the second "without merit."71& The fact that Roe de
clared a fetus not to be a "person" was "immaterial" where the state's 
interests did not conflict with a woman's' right to abort.726 In 1987, in 

714. Parness, supra note 462, at 108. 
715. Su J. MOHR, supra note' 425, at 21 (citing CONN. STAT. tit. 22, §§ 14, 16, at 152, 153 

(1821)). 

716. [d. at 26·27 (citing N.Y. REV. STAT. pt. iV, ch. i, tit. II, §§ 8, 9 at 550). 

717. Parness, supra note 462, at 109. 
718. [d. 
719. [d. at 110. 

720. N.D. CENT. CODE § 12.1·17.1 (Supp. 1987). 
721. Su, e.g., MINN. STAT. § 609. 
722. Su, e.g., iLL. REV. STAT., ch.36, § 9.1.1. 
723. Smith v. Newsome, 815 F.2d 1386, 1388 (lith Cir. 1987). 
724. [d. 
725. [d. 
726. [d. at 1388 & n.2. 
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the case of State v. Wickstrom,727 the conviction of a man who beat and 
kicked a pregnant woman's abdomen, causing fetal death, was upheld 
under the state's criminal abortion law.728 Such prosecutions may be 
possible elsewhere, but the need for comprehensive legislative action is 
clear. 

We see then, that in the criminal setting, Roe's denial of per
sonhood to the unborn violated the principles of stare decisis by creat
ing instability, promoting logical inconsistency, and inhibiting predict
ability and fairness. It destroyed legal protection for unborn children 
from homicide and inhibited the growth of alternative protection. Such 
inhibition was not mandated by Roe-which recognized the state inter
est in potential life where the mother's privacy rights do not con
flict-but it was inevitable, from the shoddy reasoning and inadequate 
protection of the unborn in Roe, that other courts would follow its lead. 

5. Laws relating to respect 

Recognition of the dignity of human life is important to create a 
climate where life is respected and, thus, not readily taken. Some states 
have passed laws promoting this dignity for the unborn. These laws are 
in keeping with Roe's recognition of the state interest in protecting "po
tential" life.729 The laws take two forms. First, some statutes relate to 
the humane disposal of fetal remains. Second, other statutes proscribe 
fetal experimentation, except to preserve fetal life. 

The first type of statute, requiring humane disposal of fetal re
mains, has been adopted by a number of states.no Such a statute was 
overturned for vagueness in Akron. 781 The Akron Court found that a 
"decent burial" might be intended, rather than prevention of "mindless 
dumping" as the City of Akron argued.732 However, in Akron, the 
Court left open the possibility of clear legislation which did not burden 
the mother's right of privacy.7s8 

In Leigh v. Olson,'34 a district court overturned a statute requiring 
the woman seeking abortion to select a method of disposal, even though 

727. 405 N.W.2d 1 (Minn. App. 1987). 
728. [d. at 10. 
729. Roe, 410 U.S. at 162. 
730. Parness, supra note 462, at 102 & n.12. 
731. Akron, 462 U.S. at 451. 
732. [d. 
733. [d. 
734. 497 F. Supp. 1340 (D.N.D. 1980). Cf Planned Parenthood Ass'n v. Cincinnati, 822 

F.2d 1390 (6th Gir. 1987); Hodgson v. Minnesota, S27 F.2d 1191 (8th Gir. 1987), reh'g granted 
and opinion vacated, 835 F.2d 1545 (8th Gir. 1987), reinstated and (m bane) reh'g granted, 
835 F.2d 1546 (8th Gir. 1987), rroerstd, 853 F.2d 1452, petition for art. filed, 57 U.S.L.W. 
2105 (U.S. Feb 3, 1989). 
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one choice was to let someone else decide.13~ The court found this to be 
too great a burden on the privacy right No financial cost need have 
been involved and the state had a legitimate interest in promoting re
spect for life, including an aborted fetus.136 However, in the court's 
mind, the psychological burden proved too great. There is, however, 
substantial room here for the states to promote the dignity of the 
fetus. 737 

Fetal experimentation has been barred by some states, unless it 
would save fetal life.738 According to one commentator, such statutes 
"suggest that in contemporary American society, the fetus is sometimes 
accorded the same dignity as a human being born alive."73" Such pro
tection re(1ects "significant sentiment" on the part of legislators that the 
unborn are entitled to respect.740 

The fetal disposal and experimentation statutes re(1ect a respect 
for the unborn which is out of step with the approach taken in Roe. 
Thus, despite the dictates of Roe, the people through their elected rep
resentatives continue to express their belief in the essential humanity of 
the unborn. 

6. Summary 

The holding of Roe has been shown to be out of step with the rest 
of the law as it relates to the unborn. The long legal history of fetal 
rights has been one of significant and expanding scope. The develop
ment of medical technology has solved problems of providing proof 
which existed in former centuries. This has led to a dramatic turn
around in tort law. However, Roe has inhibited this growth in the area 
of criminal protection by stripping the fetus of personhood and the pro
tection of the abortion laws. The inhibiting effect of Roe flies in the 
face of logic, medical technology and the consistency principles of stare 
decisis. 

While Roe and its progeny offer little protection to the postviable 
fetus,741 other areas of the law offer protection back to conception and 
even before. These protections in other areas are much stronger than 
the weak protection offered in Roe. Clearly Roe is out of step with the 

735. Leigh. 497 f. Supp_ at 1351-52. 
736. Parness, supra note 462, at 146. 
737. {d. 
738. [d, at 102 (giying examples in Louisiana, Illinois, and the report National Comm'njor 

the Protulion of Human Sub juts of Biomedical and Behavioral Restarch, U.S. Dep't of Health, 
Educ. & Welfare, Report and Recommendations: Rutarch on the Fetus 61-62, 67,74 (1975». 

739. Parness, supra note 462. at 102. 
740. [d. 
741. The "mother's health" exception has been interpreted very broadly. 
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QUESTIONS AND ANSWERS FOR THE RECORD SUBMITTED BY LORETTA P. FINNEGAN, M.D., 
AsSOCIATE DIRECTOR, OFFlCE FOR TREATMENT IMPROVEMENT, ALCOHOL, DRUG ABTJSE 
AND MENTAL HEALTH ADMINISTRATION, PUBLIC HEALTH SERVICE, DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, ROCKVILLE, MD 

QUESTION '1: Where are we in terns of the trends in crack use? will 
we see a sharp reduction in the increase in crack use, have we peaked, 
or are we looking at the tip of the iceperg? 

ANSWER '1: In spite of the fact that the National Institute on Drug 
Abuse (NIDA) Household and High School Senior surveys have shown a 
decline in drug use in t~e general population, the Household Survey 
also showed an increase ~n the number of heavy cocaine users (e.g., 
using drugs 50 times or more in the past year), including those who 
use crack. The 1989 High School Senior Survey has shown that the use 
of crack (the smokable form of cocaine that comes in chunks or rock 
form) has not shown as large a decline as did powdered cocaine, but 
the investigators report that the movement seems to be in the downward 
direction. 

Among high school seniors, the proportion having used any crack 
in their lifetime fell from 5.4 percent in 1987 to 4.7 percent in 
1989, and the proportion using any in the past year fell from 3.9 
percent in 1987 to 3.1 percent in 1989. Current use--use in the past 
30 days--has remained fairly stable over this interval at 1.3 percent 
and 1.4 percent, respectively. 

Drug use is still at epidemic proportions. In many sections of 
the country, the use of crack is' especially prevalent. The reduction 
of crack use in those communities that have been hardest hit by this 
epidemic is likely to be at a slower rate than the general population. 
It is encouraging to note however, that the escalation in cocaine 
related emergency room calls has abated, with the trend leveling off 
in 1989. 

New substance abuse research, prevention, and treatment 
initiatives, targeted at female addicts and their children, are being 
implemented by NIDA, the Office for Substance Abuse Prevention (aSAP), 
and the Office for Treatment Improvement (OTI). The future rate of 
crack use by this sub-group of the population will likely correlate 
with the outcomes of these initiatives, and others, relative to the 
enhancement of treatment quality and the expansion of treatment 
capacity. 
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QUESTION '2~ What is the state of knowledge regarding treatment? Do 
we have the "know how" but lack the national will? If this is a 
question of national will, what is the appropriate role for the 
different levels of government: Federal, state, and local. 

ANSWER '2: Our knowledge about what works in drug abuse treatment is 
expanding. At the Federal level, the Office for Treatment Improvement 
and the National Institute on Drug .Abuse (NIDAl, components of the 
Alcohol, Drug abuse, and Mental Health Administration, Department of 
Health and Human services, are committed to providing the national 
leadership necessary to improve the drug abuse treatment system and 
to further research efforts to expand our knowledge regarding 
treatment for female addicts and their children. 

NIDA research on the effectiveness of various modalities of 
drug abuse treatment has shown that drug abuse treatment: 
1) reduces illicit drug use and criminal behavior: and, 2) improves 
social and occupational functioning. This research also has 
demonstrated that the rate of seropositivity for HIV infection among 
IV drug abusers is lower for those in methadone treatment. Studies of 
methadone treatment have shown that program leadership, staff morale, 
staff stability, comprehensiveness of services, and adequate methadone 
dose levels are all important factors in program success. Generic drug 
abuse treatment approaches have been applied in testing crack cocaine 
users. However, we still have much to learn about how to attract and 
retain these individuals in treatment. 

Research on the development of new medications for use in the 
treatment of drug abuse is currently focusing on a number of drugs 
which show promise. These include clonidine, LAAM, and buprenorphine 
for the treatment of narcotic addiction, and desipramine, 
flupenthixol, carbamazapine, verapamil, diltiazem, and bromocriptine 
for the treatment of cocaine addiction. 

Studies of non-pharmacological treatment techniques have shown 
that methadone patients with psychiatric disorders may show greater 
improvement with psychotherapy in addition to drug counseling 1 that 
the skill level and other individual characteristics of drug abuse 
counselors and psychotherapists are correlated with outcomes in the 
treatment of opiate abusers: and that there is a correlation between 
the severity of psychiatric disorders and drug abuse treatment 
outcomes. 

Recent increases in Federal spending should improve treatment 
outcomes by: 1) increasing the availability of treatment in general 
as well as the availability of specific treatment services: and 2) by 
providing new knowledge regarding the specific factors affecting 
treatment outcomes. 

As our research base on what works in treatment expands, this 
knowledge must be transferred to the clinical field in order to 
improve the skill level of both individuals providing treatment as 
well as drug treatment program directors. This should include not only 
educating medical and social service professionals in state-of-the-



307 

art treatment knowledge, but in the pharmacology of drugs as well. 

In addition to the research efforts, the Alcohol, Drug Abuse, and 
Mental Health Services Block Grant provides funds to the states for 
treatment services and the states, in turn, provide funds to local 
treatment programs. The Federal, State, and local levels of government 
need to collab\)rate in order to ensure that: 1) quality treatment is 
available; 2) advances from research are transferred into practice; 
and 3) continued effr:rts are made to improve the nation I s drug 
treatment system. 

Comprehensive statewide Substance Abuse Service Plans, not 
currently a Federal requirement, are being instituted on a voluntary 
basis by OTI with participation by the National Association for State 
Alcohol and Drug Abuse Directors, and will both facilitate 
intergovernmental collaboration and further promote the national will, 
which QQg§ exist, to improve treatment services. 
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QUES'l'ION #3: Given the increase in treatment monies going to the 
states can we expect to see more treatment options for pregnant 
addicts in the near future? Can we expect to see more successful 
treatment strategies given the number of OSAP and NIDA research 
grants? 

ANSWER #3: Given the increase in treatment resources, we can expect 
to see more successful treatment strategies as an outcome of OSAP and 
NIDA demonstration programs. The original High-Risk Youth 
demonstration projects are nearing completion (some have already 
finished) and OSAP has been able to learn general lessons regarding 
indicators of successful prevention programs that include: 1) meeting 
the primary needs of the client (e.g. food, housing, physical safety, 
stable income, and employment) first; 2) ensuring access to culturally 
acceptable and accessible sites; 3) providing a comprehensive array 
of services; 4) providing "user friendly" services; 5) providing a 
continuity in staff services to clients; 6) concentrating resources 
for a maximum programmatic impact; 7) targeting risk and resiliency 
factors that can be changed; 8) narrowing program focus as youth get 
older; 9) providing stable, caring adult role-model/surrogate parent; 
10) training parents in communications and limit-setting skills while 
providing a skill-building program for youth; 11) involving the school 
system; 12) providing appropriate staff role models; 13) training and 
recrui ting committed staff; and 14) implementing consistent community, 
neighborhood, and school policies regarding drug use. 

Other lessons OSAP has learned from their experience with 
providing high-risk families and children with health and social 
services, education, child care, and family supports are: 
1) treatment that works for one segment of the population is not 
necessarily effective for all segments of the population; 2) simple 
didactic educational programs aimed at informing and changing 
behaviors don't work and may increase likelihood that program 
participants will use illicit substances; 3) peer counselor programs, 
teen theatre, and puppet programs do not have uniformly positive 
effects; 4) parent involvement programs, "Just say No" Clubs, mass 
media campaigns, and activity programs are less effective when 
provided alone, without addressing the comprehensive service needs of 
the family. 

OSAP program evaluation and NIDA research will continue to build 
upon these findings and transfer the knowledge to the field. with 
regard to OSAP's Pregnant and Postpartum Women Demonstration Program, 
it is still too early in the implementation of this initiative to 
discuss successful treatment strategies for this population. However, 
we expect information on process evaluation to become available from 
each grantee as their grants expire. The first awards under this 
program were made in September 1989. A contract to evaluate these 
projects is under development. Availability of the first treatment 
outcome data is targeted for October, 1990. Increased quantity, 
reliability, and validity of this outcome data will occur over the 
following 2-4 years. 
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In addition to the OSAP efforts, NIDA is researching drug abuse 
in pregnant and postpartum women, in hopes of preventing drug abuse 
before conception and to intervene with effective therapeutic programs 
for women that lessen the developmental problems of children born to 
addicted mothers. 

NIDA is currently participating in a coordinated effort with the 
Association for Medical Education and Research in Substance Abuse 
(AMERSA) and Brown University center for Alcohol and Addiction 
Studies, to train physicians, including practitioners in obstetrics 
and pediatric medicine, to diagnose and treat the multiple problems 
related to drug dependency. 

Furthermore, organizations such as the American Society of 
Addiction Medicine, the American Academy of Pediatrics, and the 
American College of Obstetricians and Gynecologists are involved in 
providing education to their members to assist them in identifying 
and treating individuals addicted to drugs. The American Society of 
Addiction Medicine also provides physician certification in the area 
of substance abuse. 

Locating, admitting, and retaining addicted pregnant women in 
drug treatment and providing them with clinical services presents 
numerous difficuLties. To address these issues, NIDA supports a number 
of studies that aim to eliminate existing barriers to treatment 
through the development of referral systems and intensive community 
outreach programs. NIDA also supports a major research demonstration 
program to provide more effective drug abuse treatment, clinical, and 
social support services to female addicts and their children. 
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QUESTION #4: What needs to be done and what are we doing now? 

ANSWER #41 NIDA studies have found that we need to increase 
accessibility to treatment and provide a comprehensive continuum of 
services for drug addicted individuals. Many women addicted to drugs 
do not possess essential life skills. As part of their treatment, they 
require comprehensive services including: 1) outreach strategies to 
engage them in treatment 1 2) appropriate matching of patients to 
treatment to improve treatment outcomes; 3) provision of child care 
at treatment sitesl 4) job training; 5) assistance in locating stable 
housing; and other such help. Substance abuse prevention education 
programs for children of mothers in treatment are also needed. 

In FY 1989, NIDA funded 10 demonstration grants to provide and 
assess a variety of comprehensive treatment programs for addicted 
pregnant and postpartum women. The programs expand beyond the 
traditional medical-based addiction programs to include components 
such as obstetrical care specific to drug-induced medical 
complications, psychotherapy or individual/group counseling, 
communication skills and parent skills training, educational/ 
vocational training, drug-free safe housing, long-term outreach 
caseworker assignment, and self-help and peer group support 
activities. It is estimated that up to 3,000 women, and nearly half 
that number of infants and young children, will receive treatment and 
have a broad array of services made available to them. 

NIDA is also supporting projects to deal specifically with women 
at risk for HIV infection. Two of these projects provide services and 
evaluate the efficacy of services to pregnant addicts. These projects 
are seeing or have seen more than 2,300 women. 

Further, as part of ADAMHA's commitment to improving medical 
services in general for SUbstance abusers in treatment, and for 
pregnant and postpartum women and their infants in particular, Dr. 
Loretta Finnegan has been appointed as OTI's Associate Director. Dr. 
Finnegan will also hold the title of Associate Director for Clinical 
and Medical Affairs in the Office for Substance Abuse Prevention. Dr. 
Finnegan brings an internationally recognized expertise in the 
provision of treatment services of pregnant and addicted women and 
their children to OTI and OSAP. As part of her duties with OTI and 
OSAP, Dr. Finnegan continues to speak frequently at national and 
international meetings to share her expertise on what works in the 
treatment of addicted women and their children. 

Dr. Finnegan is a former grantee of the National Institute on 
Drug Abuse (NIDA). While at OTI and OSAP, Dr. Finnegan will provide 
a guiding hand in policy development to ensure that state of the art 
treatment approaches are implemented for this population. The 
nurturing of Dr. Finnegan's interest in researching and developing 
clinical approaches for pregnant addicts and their neonates, supported 
by NIDA, and her current joint appointment at the service components 
of ADAMHA is an example of the synergism between our research and 
treatment improvement efforts at ADAMHA. 
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OTI 's new discretionary demonstration programs will also directly 
or indirectly serve female addicts and their children. These programs 
are: 1) cooperative Agreements for Drug Abuse Treatment Improvement 
Projects in Target Cities; 2) Model Comprehensive Treatment Programs 
for critical Populations; 3) Mddel Drug Abuse Treatment Programs for 
Correctional Settings; and 4) Model Drug Abuse Treatment Programs for 
populations Diverted from Incarceration within the Criminal Justice 
System. 

The first of these, "Target Cities", also known as "Treatment 
Grants to Crisis Areas", provides financial and technical assistance 
to state-selected urban areas that have been identified as having a 
high prevalence of drug abuse. The program supports activities 
designed to diminish the barriers to interagency coordination and 
cooperation that exist in the drug treatment system: improve the 
delivery, accessibility, and success of treatment services; and 
strengthen the drug treatment infrastructure. 

six "Target cities" grants are expected to be awarded in FY 1990. 
It is anticipated that the average amount of an award under this 
program will be $5 million. By combining funds from these grants with 
state and local resources, it is believed a significant impact can be 
made on the drug epidemic in target cities. 

OTI's second new program, "Model Comprehensive Treatment Programs 
for critical Populations", is expected to fund approximately 47 
proj ects in FY 1990. These grants will support improvements to 
existing treatment program and treatment systems that are geared 
toward the following critical populations: 1) racial and ethnic 
minority populations; 2) adolescents; and 3) residents of public 
housing projects. Rural, homeless, and comorbid substance abusing 
populations are also a focus. Fundable program components include, 
but are not limited to, the following: 1) enhanced outreach methods; 
2) provision of on-site primary medical care and provision of acute 
medical care; 3) staff training; 4) health and AIDS education; 5) life 
skills counseling; 6) educational and vocational counseling; 
7) enhanced aftercare; 8) psychological and psychiatric services for 
comorbid patients; and 9) facility improvements. 

Next, OTI has announced two grant programs in FY 1990 to serve 
patients involved in the Criminal Justice system. OTI will fund 
demonstrations in the following areas: 1) improved coordination of all 
facets of the criminal justice system (Le. courts, jails, social 
services, and treatment systems) in target cities; 2) improved 
policies and procedures for diversion of arrestees into treatment in 
lieu of incarceration; and 3) on-site provision of drug treatment 
services in jail and prison settings. Approximately 14 grant awards 
are expected under these two programs in FY 1990. 

Under its criminal Justice system treatment improvement 
initiative, OTI will place program priority in FY 1991 on developing 
model drug treatment programs in prisons. The goal of this 
demonstration project is to create a new standard for comprehensive 
drug abuse treatment in prisons utilizing all of the research, 
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experience, and medical knowledge related to treatment of criminal 
offenders that has been acquired over the past sixty years. A 
secondary goal is to use the drug treatment programs as a research
based· training facility for treatment and corrections 
administrators. 

All of OTI's new discretionary grant recipients will participate 
in a national evaluation of their programs designed to determine their 
impact on both individuals treated, and the community as a whole. 
These evaluations will also spotlight effective treatment methods that 
can be replicated nationally. 

The "Anti-Drug Abuse Act of 1988" expanded OSAP'S mandated 
activity related to pregnant and postpartum women and their infants. 
Thus, in September 1989, OSAP funded its first Model Projects for 
Pregnant and Postpartum Women and their Infants Service Demonstration 
Grants. The model projects are run by public and private, profit and 
non-profit organizations; are located in community, inpatient, 
outpatient and residential settings; and focus on education, 
prevention, and treatment of women within the framework of a 
comprehensive, holistic continuum of care approach. 

OSAP supports service demonstration projects that propose 
promising models or innovative approaches to prevent or minimize fetal 
exposure to illicit drugs and alcohol and increase the availability 
and accessibility of services to these populations. special priority 
is given to projects addressing the use of cocaine, including crack 
cocaine, and low income women. Applications may propose projects to 
coordinate existing services and/or new or expanded services. They are 
also encouraged to develop services inVOlving health, education, 
voluntary and other relevant community-based organizations and service 
systems. within a year, OSAP will have preliminary analysis of 
management information data, site reports, and other data on the first 
20 projects th~t have been in operation since 1989. 

OSAP currently funds 46 grants under the pregnant and postpartum 
women and their infants initiative. By the end of FY 1990, a total of 
about 118 new demonstration grants are expected to be funded. The 
grants average $258,261 per year for 3 to 5 years. It is estimated 
that the first group of grantees will rear.:h about 60,000 women. 
Direct care will be provided to approximately 7,000 women. The total 
FY 1989 actual obligation for the program was $4.6 million. The 
program budget is $32.5 million in FY 1990, and the President's Budget 
Request for this program is $37.8 million in FY 1991. Additionally, 
OSAP utilizes other program funds to address this population which 
brings the FY 1990 appropriation to $35 million, and the President's 
Budget Request for FY 1991 to $42.8 million. 

OSAP and the Office of Maternal and Child Health (OMCR) of the 
Health Resources and Services Administration (HRSA) have entered into 
an interagency agreement to support funding of the demonstration grant 
program to develop Model Programs for Pregnant and Postpartlm Women 
and Their Infants. This collaborative effort allows the OMCH to 
provide expertise in the development of perinatal health components 
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that is blended with OSAP'S expertise in prevention/early intervention 
services with high risk substance abusing populations. OMCH has lead 
program responsibility in the Public Health Service (PHS) for assuring 
prenatal care for women and reduction of infant mortality. 

OSAP is also working with the Administration on Children, Youth 
and Families (ACYF) of the Office of Human Development Services to 
expand and coordinate health, social services, and substance abuse 
program efforts. ACYF is responsible for implementation of the 
Abandoned Infants Program authorized in 1989 and funded in FY 1990. 
Demonstration grants and other activities are planned to prevent 
abandonment of infants or young children, and to address the needs of 
those who are, or might be, abandoned, especially those infants born 
to mothers who are addicted to drugs, who have AIDS, or are HIV 
positive. In its FY 1991 Budget Proposal, it has been requested that 
ACYF receive an additional $6 million for the child welfare research 
and demonstration program to be used specifically to fund innovative 
projects that demonstrate ways to meet the immediate nonmedical needs 
of infants born to crack-cocaine using mothers and HIV-infected 
babies. 

In addition to individual initiatives, OSAP has an ongoing 
working relationship with other ADAMHA components including -- The 
National Institute on Alcohol Abuse and Alcoholism (NIAAA), NIDA, and 
OTI -- To promote maximally effective efforts in the areas of research 
and comprehensive services for pregnant and postpartum women and their 
infants. These linkages are further described at Attachment 1, "What 
Are The Linkages Between NIDA, OSAP & OTI And other Federal 
Components?", 
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WHAT ARE THE LINKAGES BETWEEN NIDA, OSAP & OTI AND OTHER 
FEDERAL COMPONENTS? 

OSAP has joined other federal government agencies in developing and 
promoting effective comprehensive approaches to prevention. The 
problems of alcohol and other drug abuse prevention must be a 
multiagency effort. The current anti-drug abuse effort includes 
11 cabinet secretaries and approximately 33 agencies that carry out 
both supply and demand reduction programs. We have formed 
partnerships to enhance opportunities for comprehensive approaches 
to prevention and early intervention. These partnerships are 
important not only to the success of OSAP's initiatives but to our 
partners missions and goals. 

Between OSAP and OTI, it was agreed that OSAP would take the lead 
with this population (PPWI). Any information learned from OSAP's 
demonstrations projects is inunediately shared with OTI and the 
Institutes. OSAP and OTI are planning to begin scheduling regular 
meetings to discuss policy development and to share knowledge about 
PPWI. 

There are direct linkages between the NIDA, OSAP & OTI. NIDA's 
programs for PW include research on the effects of Inaternal drug 
abuse on infant development, and research demonstrations to develop 
new therapeutic approaches or correct deficiencies in existing 
clinical programs designed to treat drug using women of child
bearing age as well as PPWI. Knowledged derived from these 
research findings are used to develop OSAP's demonstrations 
projects and directly feeds into OTI's operational, service 
delivery and/or field knowledge activities. Conversely, OSAP's 
conununity-based demonstration models of education, prevention, 
and/or treatment for substance using PPWI which are designed to 
promote coordinated participation of multiple organizations in the 
delivery of comprehensive services for these women, in many 
instances, serve as a basis for NIDA's research and OTI's 
activities. Of course, the provision of financial assistance to 
specialized treatment programs for substance using PPWI by OTI has 
a direct correlation to the activities of OSAP and NIDA. 
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FEDERAL EFFORTS AFFECTING DRUG EXPOSED CHILDREN 

Public Health Service PrOGrams and Activities 
OSAP/MCH Pregnant and postpartum Women and Their Infants 

Demonstration projects 
aSAP Sponsored Conferences 
asAP Training Efforts 
NIDA Demonstration Projects 
NIDA/NrAAA Health Professions Education Program 
NIDA Research 
NIDA Technical Reviews 
BHCDA Community and Migrant Health Centers 
HRSA Pediatric AIDS Health Care Demonstration Grants 
HRSA SPRANS Grants 
ADMS Block Grant set Aside 
Miscellaneous Evaluations 
Office of Treatment Improvement Activities 

Human Development Services Proerams and Activities 
Foster Care and Adoption Assistance (Title IV-E) 
Child Welfare Services (Title IV-B) 
Crisis Nursery Program 
UniVersity Affiliated Program Projects 
Child Abuse and Neglect Prevention 
Head Start 
community Child Development Program 
Coordinated Discretionary Grants 
Abandoned Infants Assistance 
social Services Block Grant 
HDS/MCH Planned Conference 
Miscellaneous Evaluations 

Family Support Administration Programs and Activities 
Aid to Families with Dependent Children (AFDC) 

other HHS Programs and Activities 
Medicaid 
SSI Disabled Children 
centers for Disease control Research 
secretarial Access Initiative 
Secretarial Family strengths Initiative 
Access Initiative Conference 
Inspector General's Reports on Boarder Babies and on the 

Impact of crack on child Welfare Systems 

Elsewhere 
National Commission to Prevent Infant Mortality 
GAO Study of Care Costs 
Department of Education drug use prevention and early 

intervention programs 
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Question '5: What do we know as far as the research literature about 
the effectiveness of different modalities of treatment for drug 
abusing pregnant women? Is this literature well documented or is it 
currently emerging given NIDA and OSAP and OTI research monies? 

Answer ,5: preliminary information on what works best with the 
pregnant and postpartum women population will be available within the 
next two years. NIDA is conducting research demonstrations to improve 
or develop new therapeutic approaches in existing clinical programs 
designed to treat drug abusing women of child-bearing age as well as 
pregnant women, postpartum women, and their infants. 

There is increased awareness of the wide array of potential 
consequences of maternal drug abuse to offspring so that the 
elimination of, or any reduction in, the use of illicit drugs as a 
result of enrolling and retaining women who are pregnant or are of 
child-bearing age in a comprehensive drug treatment program can 
forestall these potentially harmful consequences. Because many 
adolescent or young adult women are difficult to place and maintain 
in traditional drug abuse treatment programs, extensive community 
outreach and retention efforts will help to eliminate existing 
barriers to treatment for these women. 

While some literature on the subject of what works with this 
population exists, current research on new strategies for treatment 
and on models for treatment intervention and prevention should provide 
substantive additional information that will allow treatment for 
female addicts and their children to be further enhanced. These 
research efforts include: 

1) The In utero Drug Exposure Survey, which will be in the field in 
late 1990 or early 1991, will collect data on the prevalence of 
drug use during pregnancy for the whole country, as well as for 
different geographic areas and population subgroups. The Survey 
will provide estimates of the number of babies exposed to drugs 
during pregnancy and assess the association of drug exposure with 
certain outcome indicators such as birth weight and length of stay 
in hospital. Data will be collected from approximately 6,000-
8,000 pregnant women who deliver their infants in hospitals. 

2) The questionnaire proposed for the 1990 National Drug and 
Alcoholism Treatment Unit survey (NDATUS) includes several items 
related to pregnant and post-partum women. Information will be 
obtained on providers offering specialized programs for pregnant 
users and those offering child care services. An estimate of the 
number of pregnant clients will be obtained. 

3) The Drug Abuse Services Research survey questionnaire 
includes questions on drug dependent pregnant women, such as: 

o Whether the drug treatment facility accepts pregnant women; 

o Whether any priority for admission is given to pregnant women 
on facility waiting lists; 
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o The kinds of special services available to pregnant women with 
drug problems. A checklist includes prenatal care, birthing, 
parenting skills, child care services, and other. 

4) Data has been collected through the NIDA AIDS demonstration 
projects at 63 sites around the country. To date, data has been 
collected on about 5,000 women, including about 400 pregnant women. 
Data includes demographic characteristics, risk behaviors, family 
responsibilities, health status, and AIDS knowledge. 

The Department of Health and Human Services will also support 
further research to better understand this population through the 
Center for Disease Control's Maternal and Infant Health Survey and 
Longitudinal Follow-Up. 

It should also be noted that NIDA has funded several model 
treatment programs for this population. These programs include: 

o The Family center, Jefferson Medical College, Philadelphia 
(see Attachment 2: Family center Schema for Treatment of Drug 
Dependency in the Perinatal Period and Aftercare) ; 

o PAAM Program, Flower 5th Avenue Hospital, New York City; 

o Hutzel Hospital Program, Detroit; 

o Operation PAR, Pinnellas county, Florida. 

The PAAM Program, Hutzel Hospital, and Operation PAR were all 
receiving funding from NIDA in FY 1976. The Family Center was 
receiving NIDA funding as far back as the early 1970's. 

More recently, programs in San Francisco, Los Angeles, Seattle, 
Chicago, Miami, and Boston have begun to look at treatment and 
prevention for female addicts and their children. The Albert Einstein 
Medical Center in New York city is also particularly noted in this 
regard. 
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QUESTION '6: Can we compare outcomes and effectiveness given 
outpatient vs. inpatient treatment approaches? 

ANSWER '6: outcomes can be compared across different types of 
treatment if the patients are randomly assigned to each modality. 
Studies that have used prospective assignment have found that for 
certain clients, especially those with serious psychiatric 
comorbidity, some types of treatment produce better outcomes than 
other types. However, treatment assignment is difficult in practice 
because the assigned treatment may be unavailable, clinically 
unacceptable, or not suited to patient needs; or the patient may 
strongly prefer a different type of program. Even with matching, 
outcomes are heavily dependent upon other factors, such as the amount 
of time spent in treatment, during-treatment performance, social 
adjustment of the patient, and psychological motivation to change. 

According to NIDA's Drug Abuse Reporting Program (DARP), 
conducted from 1969-74, the most important factor necessary for a 
favor-able outcome is the amount of time spent in treatment. DARP 
defined a favorable outcome as no illicit drug use and no criminal 
activities. A second project, the NIDA-funded Treatment outcome 
Prospective study (TOPS), provided convincing evidence that criminal 
justice referrals do as well or better than other patients in drug 
treatment. criminal justice involvement helped to retain patients in 
treatment, and drug use and criminal activity decreased substantially 
for those with a legal status. Many referrals had not been treated 
previously and were not heavily involved in drug abuse. By providing 
an early interruption of criminal and drug abuse careers, criminal 
justice referral to treatment produced SUbstantial long-term benefits 
in reducing both crime and drug abuse among treated offenders. 

NIDA's current Drug Abuse Treatment Outcome study (DATOS), is in 
the first stages of implementation. This study, which is the first 
large scale study of treatment outcomes since the implementation of 
Block Grant funding, will consist of multi-year investigations of drug 
abuse treatment effectiveness based on a nationwide purposive sample 
of five broad categories of drug treatment programs (e.g., short and 
long-term methods of methadone maintenance, short and long-term 
residential treatment; and outpatient drug-free treatment). The goals 
of DATOS are: 

1) To describe current drug abuse treatment populations in terms of 
demographic characteristics, psychological variables, 
sociocultural variables, treatment history, tenure, and during
treatment behaviors; 

2) To characterize existing treatment modalities and treatments 
within those modalities; 

3) To define the treatment process so that relationships between 
client variables, treatment process variables, significant non
treatment variables, and outcomes can be identified; 

4) To analyze treatment outcomes in order to evaluate treatment 
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effectiveness and to determine the relationship between treatment 
outcomes and important client, program, and treatment factors; and 

5) To conceptualize and measure impairment, and to determine the 
relation between impairment and outcomes during and after 
treatment. 

FUrther, their are several issues that must be taken into 
consideration in determining what treatment modality will work best 
for each patient. While outpatient care is obviously more cost
effective when appropriate, residential treatment permits delivery of 
comprehensive services "under the same roof", which reduces the 
frequent occurrence with this population of fragmentation and 
inaccessibility of services. For example, the related problems of 
maternal and child heal th, parenting, subst.ance abuse, and 
homelessness are addressed by the limited residential programs in 
existence. The programs both remove women from the destructive 
environments which lead to drug-dependence and limit their access to 
drugs. Residential care for this population has been shown to be a 
more cost-effective treatment alternative than incarceration, 
especially when the costs of placing the female addict's children in 
foster care is considered. 

QUESTION '7: What can we expect in terms of recidivism rates? Do these 
rates differ by modality, age of drug user, type of drug, marital 
status, pregnancy status, sex, length of time abusing the drug? What 
cuts can be made here to inform policy makers? 

ANSWER '7: In the past, variables such as the ones mentioned have not 
been predictive of outcomes when taken individually. Composites of 
these variables are more useful. For example, clients whose profiles 
after treatment suggest high social adjustment--defined as being 
married, older, better educated, better employed, wi~h fewer arrests, 
and better psychological adjustment--are less likely to relapse to 
drug use than those with low after-treatment social adjustment. The 
level of physical, psychological, or social impairment appears to 
contribute to relapse if not treated. 

It is important to note that drug dependence is by nature a 
chronic, relapsing disease. For the majority of those addicted to 
drugs such as heroin or cocaine, a single episode of treatment will 
not yield a "cure." Drug users may pass through cycles of drug 
dependence, treatment, abstinence, and relapse. Commitment to the care 
of individuals affected with addictive behavior over their life span 
is crucial. Each treatment episode may help the addict to achieve 
abstinence from illicit drugs, and relapse prevention programs 
following treatment may extend and maintain abstinence. 
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QUESTION '8: What is known about the etiology of drug use? Is there 
any research that weighs the differential importance of behavioral 
genetics, physiology, psychopathology, family or environment on 
outcome? 

ANSWER '8: NIDA is developing profiles of those factors which 
exacerbate an individual's chances of becoming drug dependent and 
which may serve as predictors and identifiers of future dependence. 
Some of 'the major precursory factors which research has identified: 

o Problem behavior proneness or deviance syndrome, i.e., 
involvement with other deviant behaviors and delinquent peers, 
is typically antecedent to adolescent substance abuse. 

o Adolescents commonly progress through developmental stages of 
drug use initiation with each stage facilitating escalation to 
increased hard-core use of illegal sUbstances. 

o Psychopathology, sometimes in an early or premorbid stage, is 
frequently an antecedent concomitant of drug abuse. 

o Impaired function possibly including difficulty in emotional 
regulation, planning, problem solving, perceptual motor 
function, language and information processing, coping, and 
difficulty in interpersonal problem solving are frequent 
antecedents to drug abuse. 

o There appears to be ~ familial/genetic component to substance 
abuse. 

o There are environmental antecedent factors which exacerbate an 
adolescent's risk for drug abuse including drug availability, 
family disruption and other factors, sllch as cultural norms. 

o Predisposing influences also include drug factors and drug use 
history factors. Different drugs and different routes of 
administration are associated with differing abuse 
1 iabil i ties. 
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QUBSTION #9: In terllls of the nature of addiction, what does the 
research tell us about the role of individual motivation to overcome 
addictive behavior? In the absence of such motivation is anything 
likely to work? How can one develop a policy that induces personal 
motivation? 

ANSWBR #9: Motivation to change is a complex phenomenon and therefore 
very difficult to measure. For that reason, and because drug 
dependence is by nature a chronic, relapsing disorder, the subject 
is rarely addressed in the research literature. Many drug users pass 
through cycles of drug dependence, treatment, abstinence, and 
relapse. Patients whose expectations of treatment are at variance 
with the treatment they receive are less likely to do well in 
treatment; however, expectations become more realistic with multiple 
episodes of treatment and each treatment episode may help the addict 
achieve abstinence from illicit drugs, and relapse prevention 
programs following treatment may extend and maintain abstinence. 
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QUESTION '10: What does the drug abusing population of mothers look 
like? Are we talking inner city, low income, i.e. a disproportionate 
share of the problem is inner city, low income, or are we talking 
cuts across socio-economic status, geographic area, etc.? 

ANSWER '10: Substance abuse among women of childbearing age tends 
to cut across all ethnic and socioeconomic groups. In several areas 
of the country, studies have shown substance abuse among upper class 
women. 

The In utero Drug Exposure Survey which will be in the field in 
late 1990 or mid 1991 will collect data on the prevalence of drug use 
during pregnancy for the whole country, as well as for different 
geographic areas and population subgroups. The Survey will provide 
e.!'timates of the number of babies exposed to drugs during pregnancy 
und asses;; the association of drug exposure with certain outcome 
indicatcrs such as birth weight and length of stay in the hospital. 
Data will be collected from approximately 5,000 women who have just 
deliver~d '~heir infants in hospitals. 

Also, the questionnaire proposed for the 1990 National Drug and 
Alcoholism Treatment Survey (NDATUS) includes several items related 
to pregnant and postpartum women, Information will be obtained on 
providers offering specialized programs for pregnant users and on 
those offering child care services. An estimate of the number of 
pregnant clients will be obtained. 

The NIDA Drug Abuse Services Research Survey questionnaire includes 
questions on: 

o Whether the drug treatment facility accepts pregnant women; 

o Whether any priority for admission is given to pregnant women 
on facility waiting lists; 

o Whether special services are available to pregnant women with 
drug problems. A checklist includes prenatal care, birthing, 
parenting skills, child care services, and others. 

Data has been collected through the NIDA AIDS demonstration 
projects at 63 sites around the country. To date, data has been 
collected on about 5,000 women, including about 400 pregnant women. 
Data includes demographic characteristics, risk behaviors, family 
responsibilities, health status, and AIDS knowledge. 

Data collected on pregnant women participating in the NIDA AIDS 
dem·::mstrations reveal the following information: 

o most are young (e.g., 10% under 20 years of age, 59% between 
the ages of 20-29); 

o most are members of racial or ethnic minority populations 
(e.g., 50% Black, 27% hispanic); 
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o 54% did not graduate from high school; 

o 60% are unemployed; 

o 41% rely on government program for financial support; 

o 20% support themselves through illegal means; 

o 13% derive their income from a spouse or sexual partner; 

o 60% have children living with them; 

o 10% support children not living with them; 

o 48% have children under 18 not living with them; 

o 18% are homeless; 

o 21% have spent time in jails in the six months proceeding 
their interview for this study; and 

o overall, the majority reside in inner city neighborhoods 
and are poor and uneducated. 

In some local studies, only inner-city residents have been 
interviewed, thereby skewing the data. certain 'hospitals have 
shown a substantial number of cocaine users in the middle class 
population of pregnant women. 
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QUESTION '11 

What is the role of the Federal government, including OSAP, in 
addressing perinatal alcohol and drug use? 

lIHSWBR 111 

o RESEARCH 

NIDA 

OSAP & OMCH 

Evaluation of Pregnant and Postpartum Women 
and Their Infants (PPWI) Demonstration Grant 
Program 

Research Demonstration Grants 
General Research FUnds 
In utero Drug Exposure Survey 

o EDUCATION 

OSAP & OMCH 

OSAP 

NIDA 

PPWI Demonstration Grant Program 

Conference Support 
National Training System 
NCADI 
RADAR 

Conferences 

NIDA & NIAAA 

BHCDS 

Health Professions Education Programs 

community and Migrant Health Center Programs 
Substance Abuse Initiative 



326 

DOE 
Drug Free Schools 

DOA 
WIC 

o PREVENTION 

OSAP & OMCH 

OSAP 

PPWI Demonstration Grant Program 

High Risk Youth Demonstration Grant Program 
(specifically with Pregnant Adolescents) 

o INTERVENTION 

OSAP & OMCH 

HDS 

DOE 

o TREATMENT 

PPWI Demonstration Grant Program 

The National center on Child Abuse 
and Neglect 
community Child Development 
Abandoned Infants Assistance Act of 1988 
(PLlOO-505) 

Early Intervention for Children with special 
Needs (PL 99-457) 

OSAP & OMCH 

PPWI Demonstration Grant Program 

OTI 

Treatment Improvement Grants 

ADAMHl). 

ADMS Block Grant 
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BHCDS 

HDS 

DOA 

community and Uigrant Health Center Program 
Comprehensive Perinatal Care Initiative 

Temporary Child Care for Handicapped Children 
and crisis Nursery Program 

WIC 

The Office of Maternal and Child Health had a Block Grant, $554 
million appropriation FY 90; which goes to the states; the states 
have used this money to cover a wide range of activities at the 
state level. 

o 

32-155 (332) 




