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Trends in Summary Judgment Practice:
A Summary of Findings

Joe S. Cecil

The 1986 Supreme Court trilogy of summary judgment decisions
(Celotex Corp. v. Catrett; Anderson v. Liberty Lobby; Matsushita Electric
Industrial Co. v. Zenith Radio Corp.) clarified and, in the view of some
commentators, revised the substantive law of summary judgment. Case
law and commentary suggested that before the trilogy, filing of sum-
mary judgment motions and dispositions by such judgments were de-
terred by uncertainty over thé-application of Federal Rule of Civil Pro-
cedure 56 and by a perception of appellate court hostility to summary
judgment. Commentators expected the trilogy to produce increases in
the filing and disposition rates.’

Proceeding from these assumptions, and in order to assess the ef-
fects of the trilogy and to inform the discussion of proposed revisions to
Rule 56, the Center undertook a study of summary judgment practice in
six federal district courts during 1975, 1986, 1988, and 1989. The
study concluded, contrary to our expectations, that the rate at which
summary judgment motions were filed as a percentage of civil cases
increased during the eleven-year period preceding the trilogy, particu-
larly in torts and civil rights cases, but found no statistically significant
increase after the trilogy. The study also found that the rate at which
summary judgments are granted has not increased significantly since
the trilogy, and that the rate at which summary judgments are reversed
corresponds to the rate of reversal for other civil appeals. ) _

_ The study obtained data on summary.judgment practice in the {szirihiiig'c; ::I;Itot;};el-:e n
Districts of Maryland, Eastern Pennsylvania, Southern New York, East- eral Judicial Center, served
ern Louisiana, Central California, and Northern lllinois. The Districts of  as project director for the
Maryland, Eastern Pennsylvania, and Central California were chosen summary judgment study.
because extensive data on summary judgment activity in those districts T?ﬁ pro;lelc_lt eam Cl;mSIStEd_

: of Laural Hooper, Pat Lom
already existed. Eastern Louisiana, Southern New York, and Northern bard, Beth Wiggins, James
lllinois were chosen for their past reputation—deserved or not—for D. Pettler, and C. R.

. .. . L . Douglas.
restrictive application of summary judgment. Case terminations in these
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six districts represented 22% of all civil terminations, including settle-
ments, in the federal courts during the time periods under examination.

Data were taken from docket sheets of random samples of cases
terminated during the four time periods. The 1975 sample provided a
look at summary judgment practice well before the trilogy. The com-
parison of activity in 1986 and 1988 permitted an assessment of the
immediate effect of the trilogy. The 1989 sample was used to confirm
the levels of activity found in the 1988 sample. Appeals from summary
judgments were examined in the Second and Ninth Circuit Courts of
Appeals (these courts were chosen because the Center already had pre-
trilogy data). .

The study ascertained the percentage of cases in which summary
judgment motions were filed and whether the motions in those cases
were granted in whole or in part, were denied, or had no action taken.
It provided

m a comparison of rates of summary judgment motions and dispo-
sitions in different types of cases (e.g., tort, contract, civil rights)
and in several district courts across four periods of time

» a determination of the rate at which summary judgments are
appealed.
Thus in addition to assessing the effects of the trilogy, the study also
sought to determine whether levels of summary judgment activity are
influenced by the type of case and by the individual court. The study
addressed the following seven issues.

1. Have there been changes in the rate at which motions for
summary judgment are filed?

The overall rate at which summary judgment motions are filed has
increased since 1975. The level of summary judgment activity differed
in different types of cases, however. As indicated in Graph 1, during
1974-1975 motions for summary judgment were filed most often in
civil cases brought by prisoners (33% of filings); they were filed in less
than 15% of tort, contract, and civil cases other than civil rights, and in
21% of civil rights cases. Since then, such motions have become more
common in non-prisoner cases, especially in tort and civil rights cases,
but much less common in prisoner cases.? As a result, the overall per-
centage of cases in which motions for summary judgment were filed in
the six districts studied showed only a modest, and statistically insignifi-
cant, increase from 16% to 18% between 1975 and 1988.

Because prisoner cases followed a distinct trend, they were re-
moved from the analyses, thereby permitting an assessment of summary




Graph 1
Percentage of cases with one or more motions for summary judgment, by case type
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judgment activity in general civil litigation. With prisoner cases re-
moved from the sample, cases with motions for summary judgment
increased from 13% in 1975 to 17% in 1986. Since 1986, however, the
rate has changed only slightly, increasing only to 19% in 1988, then
dropping back to 17% in 1989. Statistical tests indicate that these mi-
nor changes since 1986 may be due to chance variations in the sample,
rather than being reliable changes reflecting a consistent pattern of
activity in the courts. Thus, whatever one might have supposed about
the rate at which summary judgment was used in the period immedi-
ately preceding the trilogy, that rate showed no significant increase
post-trilogy.

2. Are the changes in filing rate limited to certain courts?

As indicated in Graph 2, the extent of activity varies greatly be-
tween the districts studied. Southern New York generally had a lower
level of summary judgment activity than the other courts and Maryland
a higher. In five of the six courts, the rate of filing moticns for summary
judgment increased during the period from 1975 to 1988, the period of
greatest summary judgment activity (although, as explained below,
there was no statistically significant increase overall in the time period
from 1986 to 1988). [n three courts—Southern New York, Central Cali-
fornia, and Eastern Louisiana—the largest increases took place from
1975 to 1986. In Maryland, the largest increase occurred between
1986 and 1988. In Eastern Pennsylvania, modest increases cccurred
across each of the periods from 1975 to 1988. Northern illinois fol-
lowed a very different pattern; across twelve years, summary judgment
activity remained essentially stable, but then declined to the lowest rate
of the six courts.

13
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Percentage of Caseload

Graph 2
Percentage of cases with one or more motions for summary judgment (excluding
prisoner cases), by district
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3. Have there been increases in the rate of filing of motions
for summary judgment since the trilogy?

Although the rate of filing of motions for summary judgment has
increased since 1975 overall, no statistically significant increases have
taken place in the years since the trilogy.

After finding that motions for summary judgment had only in-
creased from 17% of the cases in 1986 to 19% in 1988, we were con-
cerned that the 1988 sample of cases might have been drawn too soon
to capture the full effect of the trilogy. The addition of the 1989 sample,
which showed summary judgment motions in 17% of the cases, con-
firmed the overall lack of change in summary judgment activity.

Five of the six courts examined showed no statistically significant
increase in the rate of filing of summary judgment motions.?> Only
Maryland showed an increase, but it is believed to be attributable, at
least in part, to changes in the mix of cases terminated between 1986
and 1988.*

The study also explored the pattern of summary judgment activity
in particular categories of cases that might be more strongly influenced
by the trilogy. In product liability cases, for example, the rate of filing of
motions for summary judgment did show a marked increase in each
time period, rising from 24% in 1986 to 31% in 1988 to 41% in 1989.
The rate of filing of summary judgment motions in employment dis-
crimination cases, on the other hand, did not increase after the trilogy.
The percentage of cases with motions doubled from 1975 to 1986
(from 19% to 38%), remained stable from 1986 to 1988, and dropped
in 1989 (26%).



4. Who is more likely to move for summary judgment:
plaintiffs or defendants?

More motions are made by defendants than by plaintiffs, especially
in tort and civil rights cases. In 1988, defendants filed 94% of the sum-
mary judgment motions in tort cases and 78% of the motions in civil
rights cases. Defendants also filed 68% of the motions in “other” mis-
cellaneous cases.® In contract cases motions were evenly divided be-
tween plaintiffs and defendants.

5. Are motions for summary judgment more likely to be
granted now than in the time period preceding the
trilogy?

The rate at which summary judgment motions are granted has in-
creased over the years, but not significantly. Approximately 33% of the
motions by plaintiffs and 44% of the motions by defendants were
granted in whole or in part in 1975. In 1988, the rates were approxi-
mately 35% and 47%, respectively.

6. How often are summary judgments appealed?

The rate of appeal cannot be determined with precision. Assuming
that all cases in which a motion for summary judgment was granted
were eligible for appeal, approximately 30% of the summary judgments
were appealed (in 1986 and 1988, the two years for which we have
data). Appeals from summary judgment were more common in civil
rights cases and the “other” miscellaneous cases (41% and 36%, re-
spectively) and less common in contract and tort cases (18% and 24%,
respectively). From another study currently being undertaken by the
Center, we know that 19% of civil cases adjudicated on the merits are
appealed.

7. How often are appeals from summary judgments
reversed?

The perception that summary judgments are reversed at a higher
rate than decisions in other civil cases does not appear to be supported
by the available data. Summary judgments are reversed at a rate close
to that of other civil cases. In the Second and Ninth Circuits during the
two-year period ending in June 1989, the study showed that 19% of all
appeals from summary judgments were reversed. During this same
period approximately 15% of all civil appeals in those circuits were
reversed. This validates the finding of a previous Second Circuit study




that the rate of reversal in appeals from summary judgments is approxi-
mately the same as the rate in all civil appeals,® and demonstrates a
similar effect as a Ninth Circuit study that measured affirmance rates.”

What accounts for the perception that the courts of appeals are
hostile to summary judgment? One factor is what these courts have
said.® Another factor is that reversals of summary judgment are more
likely to be published than affirmances. While there is concern that
appellate courts often find that issues of disputed material fact existed
where district judges found none, our study indicates that most rever-
sals are based, not on a misapplication of the summary judgment stan-
dard, but on a pure question of substantive law. For example, of the
forty-nine summary judgment reversals by the Second Circuit Court of
Appeals during the two-year period ending June 1989, only thirteen
were based on the existence of a triable issue.

implications of the Role of Summary Judgment

The increasing rate at which motions for summary judgment were filed
from 1975 refutes the notion that summary judgment was regarded as
an ineffective procedural device. Before 1986, when summary judg-
ment was often thought to be underused, the frequency of motions for
summary judgment had been increasing, especially in tort and civil
rights cases, occurring in more than 20% of tort and 30% of civil rights
cases.

The most surprising finding of this study is the absence of a signifi-
cant overall increase in summary judgment activity in the period fol-
lowing the trilogy. In general, the shift or clarification in summary judg-
ment doctrine, initiated by the Supreme Court and generally followed
in the courts of appeals, did not produce a general increase in summary
judgment activity in the district courts examined in this study.

Perhaps motions for summary judgment were suppressed in 1988
and 1989 as an incidental effect of simultaneous increases in sanction-
ing behavior under Ruie 11 of the Federal Rules of Civil Procedure. To
an extent, sanctions under. Rule 11 and the new standards for a sum-
mary judgment motion are designed to achieve the same purpose — to
spare the court the burden of resolving claims and defenses that have
no basis in fact. Since the Rule 11 inquiry should inform the party of
facts that will support the primary elements of the case, the possibility
of sanctions may deter the filing of some cases that, if they were to sur-
vive a motion to dismiss, would become candidates for a motion for
summary judgment.® While verification of such a possibility is beyond
the scope of this study, such an explanation could account for the




lower level of summary judgment activity in the Northern District of
lllinois, a district that has a reputation as being forceful in the use of

sanctions under Rule 11.7°

Perhaps the effect of the trilogy has been concentrated in catego-
ries of cases that are narrower than the classifications used in these
analyses. In the subcategory of product liability cases, for example, the
rate of filing of summary judgment motions increased from 24% in
1986 to 41% in 1989. While the few cases in this study’s sample do not
permit an accurate assessment of this trend, such an effect would be
consistent with reports of summary judgments playing a larger role in
product liability and toxic tort litigation." This study did not attempt to
identify whether the trilogy encouraged greater summary judgment
activity in some categories of cases and not in others. Inquiry into such
a possible effect, and examination of the substantive, evidentiary, or
other analytical components that may make some types of cases more
suitable for summary judgment, are matters that deserve closer analysis.
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summary judgiment motions. Some com-
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egory described as “other statutory actions.”
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conflict was especially visible in the Second
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tion in citing the statement of a prominent
litigator who, when asked about summary
judgment, responded, “There is none in this
Circuit. . . . It takes a touch of Pollyanna for
any of us to even consider the motion any
longer.” Pierce, Summary Judgment: A Fa-
vored Means of Summarily Resolving a Dis-
pute, 53 Brooklyn L. Rev. 279 n.1 (1987).
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