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On 17 January 1982,
the Honourable F J Walker QC, MP,
to the Commission:

Terms of Reference

To inquire into and review the law and practice
relating to criminal procedure, the conduct of
criminal proceedings and matters incidental
thereto; and in particular, without affecting the
generality of the foregoing, to consider -~

(a) the means of instituting criminal proceedings;
(b) the role and conduct of committal proceedings;
(¢) pre-trial procedures in criminal proceedings;

(d) trial procedures in matters dealt with
summarily or on indictment;

(e) practices and procedures relating to juries
in criminal proceedings;

(f) procedures followed in the sentencing of
convicted persons;

(g) appeals in criminal proceedings;
(h) the classification of criminal offences;

(i) the desirability and feasibility of codifying
the law relating to criminal procedure.

the Attorney General of New South Wales,
made the following reference



vii.
Preface

The Commission was asked by the Attorney General, the
Honourable Terry Sheahan BA, LLB, MP, to give priority under
its current reference on criminal procedure to a review of the
law relating to police powers of arrest and detention .
Following 'a preliminary review of the issues involved, the
Ccmmission published a short ' consultative document which
invited submissizns on the matters under consideration.. The
response to this document was most encouraging and this has
been particularly helpful in the preparation of this Discussinn
Paper. No other 1issue which we have considered under the
Criminal Procedure reference has generated more interest. The
Commission wishes to formally record its appreciation to those
people who are acknowledged in the following pages.

Among many who deserve special mention, I would like to thank
John Kable, barrister and solicitor of the Supreme Court of
Tasmania, for his generous assistance with this project.

At an early stage of its work on this project, the Commission
determined that before reporting to tie Attorney General with
specific recommendations, it should publish a Discussion Paper
containing tentative proposals for reform so as to give those
people interested the opportunity to comment on our proposals
and to allow a period for public debate of the issues canvassed
by this Paper. It was also decided .that this work should
cover not only the central question of police powers of arrest,
but also those matters which are,- for practical purposes,
inseparable from it. The proposals in Chapter 4 are
accordingly submitted for consideration and comment.

Paul Byrne
August 1987
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xi.

The Commission invites submissions on the issues raised in
this Discussion Paper. Submissions and comments should
reach us by 20 November 1987 when it is intended that the
Commission will begin the preparation of the final Report
to the Attorney General on the 1issues raised in this
Discussion Paper. All inquiries and comments should be
directed to:

Mr John McMillan
Secretary

NSW Law Reform Commission
GPO Box 6

SYDNEY NSW 2001
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Xix.

Summary of Tentative Proposals

There should be a single code of procedure
governing powers of arrest and detention
expressed in understandable terms.

A police officer should have the power to stop
and search, where reasonable grounds exist, a
person or vehicle in a public place.

A police officer should have the power, where
reasonable grounds exist, to require a person to
disclose his or her name and address.

Involuntary detention without arrest should
generally be prohibited.

The power of arrest should only be used where the
use of a summons or court attendance notice
procedure is not practicable.

The power of private citizens to make an arrest
should be restricted to offences which carry a
maximum penalty of 12 months imprisonment or more.

An arrested person must be brought as soon as
possible after arrest before a custody review
officer at the nearest police station.

All relevant communication at a police station
between a police officer and an arrested person
should be recorded by means of electronic
equipment,

* An arrested person should be informed of the
right and be entitled to have access to a lawyer
at a police station.

An arrested person may be detained at a police
station for so long as is reasonable but for no
more than four hours before either being released
or brought before a court.

The period during which an arrested person may be
detained can be extended on the order of a court
for such time as the court considers reasonable.

Wherever the procedure relating to arrest and
detention requires the involvement of a court,
the court should be constituted by a judge,
magistrate or a justice employed by the Attorney
General's Department.



XX,

To ensure that applications for authorisation of
prescribed procedures may be heard at any time, a
“court" should be available £for contact by
telephone outside normal court sitting times.

Investigative procedures authorised by statute
may be conducted at a police station after arrest.

A police officer may take the fingerprints or
photograph of an arrested person where there are
reasonable grounds to do so.

A police ©officer or, where appropriate, a
qualified medical practitioner, should be
entitled to obtain forensic evidence from an
arrested person without his or her consent.

An arrested person may be released
unconditionally, or on condition that he or she
attends either at a police station or at a court.

Evidence obtained in breach of procedural rules
should generally be inadmissible unless the party
seeking to have it admitted <can show 1its
admission would not be unfair or contrary to the
interests of justice.



Chapter 1
THE NEED FOR REFORM

1.1 By letter dated 21 January 1987, the Attorney General,
the Honourable T W Sheahan, requested the Commission to
examine, as a matter of priority within the terms of its
reference on criminal procedure, the subject of police powers

of arrest and detention.1

The Attorney General's letter
expressly drew the attention of the Commission to the decision

of the High Court of Australia in Williams v The Queen.2

Accompanying correspondence included a letter from the Minister
for Police and Emergency Services, the Honourable George
Paciullo MP, which referred to the prospect that the effect of
applying the law as it was held to be in the joint judgments in

Williams v The Queen would be to '"severely inhibit the ability

of police to carry out adequate criminal investigations”.3

1.2 In Williams v The Queen, the High Court held that under

the law of Tasmania, which for present purposes is the same as
the law in New South Wales, it is unlawful for a police officer
to delay taking an arrested person before a justice solely for
the purpose of investigating his or her complicity in the
offence for which the arrest has been made or any other
offence. In our view, the decision does not change the law in
any relevant sense. The various judgments in the case do,
however, draw attention to certain problems which are perceived

to apply in the law of arrest.



1.3 Firstly, it vraises the issue whether the common law
rule, which has been incorporated by judicial interpretation in
the relevant 1legislation in New South Wales,4 requiring an
arrested person to be brought before 'a justice as soon as
reasonably possible, should be modified to take account of the
fact that the rToles of the person effecting the arrest and the
justice have <changed significantly since the rule ' was

established.

1.4 The second issue raised is whether the introduction of
the Bail Act 1978, which gives ©police officers wide
discretionary powers to release arrested people either on bail
or not, and if on bail to prescribe conditions of release, has

affected the application of the common law rule.

1.5 The third issue is whether there is a need in New South
Wales to resolve the apparent conflict between the relevant
statutory provision in New South Wales which enables an arrest
to be made if reasonable grounds for suspicion exists and the
requirement of more substantial grounds before the commencement
of a prosecution is justified. The question arises whether
this conflict might be resolved by permitting a period of time
between the time of arrest and presentation before a justice so
that the suspicion on which the arrest 1is ‘based can be
substantiated so as to establish grounds for a prosecution or

dispelled so as to require the release of the arrested person.



1.6 The fourth matter of significance is whether, having
regard to conventional practice within the criminal justice
system, the requirement for an arrested person to be taken
before a "justice'", which means a justice of the peace who may
have no legal qualifications or experience, should be mo@ified
so as to require that the arrested person be brought before a

judicial officer who is for the time being in charge of a court.

1.7 Whilst the impact of Williams v The Queen is current, it

must be recognised that calls for the reform of the law of
arrest are not necessarily of recent origin. Some 21 vyears
ago, a distinguished English lawyer declared that
There are many areas of criminal law and
procedure which are in need of revision but none
more so than the law relating to <criminal
investigation in general and to arrest in
particular.
The reasons put forward for the need for reform included the
growth of new patterns of criminal behaviour in a modern
urbanised society and the creation of a professional police
service which rendered obsolete traditional practices based,
for example, on an assumption that the police knew by name all

of the inbabitants of the village whose welfare they were bound

to protect.

1.8 There is no body of rules (whether of the common law or
created by statute) which clearly states. the principles upon
which the law governing police powers of arrest is based. The
length of time during which this uncertainty has prevailed is

jllustrated by the following statement made by 4n English

]



judge. "I think we are bound to take care that the law
relating to the duty of constables shall rest upon broad;
plain, intelligible principles.”7 This statement 1is not a
judicial recognition of the need for reform of the contemporary
law of arrest but part of a judgment delivered in a criminal

case in 1823.

1.9 The impression should not be conveyed that this problem
has remained unrecognised. Constructive proposals to remedy
the position have been put forward from time to time, but they
have only occasionally been implemented and often only in
piecemeal fashion. There remains, in our view, a clear need
for 1legislative response to the problems which are apparent

under the current law.

1.10 In 1975, the newly established Australian Law Reform
Commission published its interim report Criminal

Investigation8 in which it recommended fundamental changes to

the law of arrest as one part of a set of proposals whose main
purpose was to simplify and clarify the existing law so that
its application could be made more certain and more relevant to
the needs of a modern community. . Although some progress was
made towards implementation of the Commission's proposals at a
Federal level (for which they were primarily designed), only
relatively minor - and 1isolated parts of the Commission's

proposals have found their way into the statute books.9



1.11 There has also been a considerable amount of work done
on  areas indirectly related to the subject of arrest. In
particular, the recent enactment in New South Wales of the
Search Warrants Act 1985 followed a major review of the law and
procedure relating to .the 1issue and execution of search
warrants.10 In addition, there has ‘been research on the use
that might be made of electronic equipment for the purpose of
recording interviews conducted between investigating police and

people suspected of having commitied criminal offences.11

1.12 Whilst the attention of law reform agencies and special
commissions of inquiry has from time to time been directed
towards the issue of police powers of arrest and investigation,
there has been no really significant change in the law of
arrest which police in New South Wales are required to follow.
As a result, uncertainty and unreliability remain features of
some of the fundamental aspects of criminal investigation.
Whilst there have been useful discussions and valuable
suggestions made by people taking vapious points of view, these
have not altered the manner in which the system operates. The
Commission's work on powers of arrest will inevitably cover
some of the ground so usefully canvassed in specific areas. In
this project, however, the Commission has undertaken a more
general examination of the overall subject of police powers of
arrest and sought to formulate proposals which deal with the
complete range of issues relevant to the subject of police

powers of arrest and detention.

H



6.

1,13 The Commission's work on this project was commenced
after police officers in New South Wales had been given some

time to experience the impact of the judgment of the High Court

12

in the case of Williams v The Queen in which the Court was

called upon to consider the common law of Australia relating to
police powers of arrest and detention following arrest.13
Whilst  some would argue, 1in our view correctly, that the
judgments in that <case did not <change the law in any
significant way, they did serve the purpose of underlining the
practical difficulties which police might encounter in the
first place in determining the law and secondly in adhering to
its strict requirements in the investigation of <criminal
offences in a '"modern urbanised society!. These difficulties
were brought home to police officers by the manner in which
courts of first instance trying criminal cases applfed the
law., It must be noted that each of the judgments in Williams
itself acknowledged the problems which the current law was
likely to create for police. For example, Wilson and Dawson JJ
observed in their joint judgment:

It would be unrealistic not to recognise that the

restrictions placed by the law upon the purpose

for which an arrested person may be held 1in

custody have on occasions hampered the police,

sometimes . seriously, in their investigation of

crime. And these are functions which are carried

out by police, not for some private end, but in
the interest of the whole community,l

1.14 Elsewhere in Williams' case, there is an acknowledgment
that if implied invitation for the law is changed, this should
be done by legislation rather than by judicial development as

has occurred in Englaud:



The jealousy with which the common law protects
the personal liberty of the subject does nothing
to assist the police in the investigation of
criminal offences. King C.J. in Reg. v. Miller
(1980) S.A.S.R. 170, in a passage with which we
would respectfully agree (at 203) pointed out the
problems which the law presents to investigating
police officers, the stringency of the 1law's
requirements and the duty of police officers to
comply with those requirements - a duty which is
by no means incompatible with efficient
investigation. Nevertheless, the balance between
personal  liberty and the exigencies of criminal
investigation has been thought by some to be
wrongly struck: see, for example, the Australian
Law Reform Commission Interim Report on '"Criminal
Investigation'", Report No. ALRC 2, Ch. 4. But
the striking of a different balance is a function
for the 1legislature, not the courts, The
competing policy considerations are of great
importance to the freedom of our society and it
is not for the courts to erode the common law's
protection of personal liberty in order to
enhance. the ‘armoury of law enforcement. It
should be clearly understood that what 1is in
issue is not the authority of 1law enforcement
agencies to question suspects, but their
authority to detain them 1in custody for ' the
purpose of interrogation. If the 1legislature:
thinks it right to enhance the armoury of 1law
enforcement at least the legislature is able - as
the courts are not - to prescribe some safeguards
which might ameliorate the risk of unconscionable
pressure being applied to persons under
interrogation while they are being kept in
custody.15

It should alse be noted that in his judgment in Williams, the
Chief Justice, Sir Harry Gibbs, when discussing the requirement
to bring an arrested person before a Jjustice as soon as
practicable, said:

cos what is reasonably practicable in a
particular case 1is a question of fact. The
answer to that question will depend on, amongst
other things, the time when, the place in which
and the conditions wunder which the arrest was
made, It will be necessary to consider when and
where a justice could have been found, whether
police officers and transport were available and
how long it would reasonably have taken for the
necessary paperwork to be completed. Those,
however, are not the only considerations. A



police officer who has arrested a3 person
reasonably suspected of having committed a crime
must be allowed time to make such inquiries as
are reasonably necessary either to confirm or
dispel the suspicion upon which the arrest was
based., It will not be improper to question the
arrested person (Hough v. Ah Sam (1912) 15 C.L.R.
452) and it may be only fair to do so, although
it will be improper to persist in questioning
such a person after he has indicated that he does
not wish to answer any more questions: Reg. v.
Ireland (1970) 126 <C.L.R. 321 at 333 The
investigation necessary to be -made before an
arrested person can be brought before a justice
may include searching his house, taking him to
persons who may support or disprove an alibi and
conducting an identification parade ... 6

1.15 In discussions that we have had with police

17 the single most important cause £for complaint

officers,
about the operation of the current law is its ‘uncertainty.
There are difficulties in interpretation of the law which make
it difficult for police officers to apply the law in a manner
which they can be certain will result in the material obtained
as a result of their investigation being accepted by a court as

being legitimately obtained and therefore admissible as part of

the body of evidence presented in court in a criminal case.

1.16 Police officers have also expressed the view that the
technicalities of the current law are such that  the
effectiveness of police as investigators is frustrated and
therefore that their role in protecting the community against
illegal activity is less effective. It is contended by some
police officers that the mere clarification of currently
existing ‘powers would be inadequate and that increased powers

are required. In support of their claim, police officers point -



to generally increasing rates of criminal activity in most
countries and to the fact that there are fundamental
inconsistencies in the law which applies to closely analogous
situations. For example, the rules regarding powers over
passengers on aircraft are much different f£from those which
apply to people who are in motor vehicies. The powers
available in those ‘circumstances are again fundamentally
different from those which apply in relation to people who are,
for the time being, in a public place. Different rules again
apply where a person is in his or her place of residence. Some
of these variations and apparent inconsistencies are explicable
on policy grounds. However, complaints about the inconsistency
of the law are justified where, as a matter of principle, 1like
cases are not in fact treated in a like manner. The same rules
should apply, and the same approach to law enforcement be

taken, where the circumstances are substantially the same.

1.17 Some of the confusion in the current 1law may be
attributed to an increase in specialist legislation which, in
dealing with a specific problem, often one which is 1likely to
affect only a very small percentage of the population, creates
powers of arrest or grants <certain rights peculiar to
investigations of the kind specifically: covered by the
legislation. As a result, there are different rules to be
applied in similar circumstances. Because these rtules have
been developed at different times, <sometimes in apparent

ignorance of earlier provisions which govern an analogous
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situation, there are significant differences in the way 1in
which police are required to conduct an investigation, even

though the task which they are performing is largely the same.

1.18 In the course of this Commission's project on police
powers of arrest and detention, three significant issues have
emerged from the research we have conducted as the principal
problems to be addressed. The first of these concerns whether
a police officer should have the rTight to detain a person
following arrest and before bringing that person before a
justice to be dealt with according to law. The second concerns
the right or otherwise of police to question a person following
his or her arrest. The third is what might be called the issue

of "reasonable time'" during which detention might be permitted.

1.19 An examination of the development of powers of arrest
and-investigation following arrest under the common law reveals

that the current procedure is significantly different from that

which was followed centuries ago.18 Under ancient procedure,

at least following legislation passed in 1554, justices had the

19

power to examine prisoners brought before them. It was not

until 1848 that the current procedure was put on a clear

20

statutory basis. Before that time, the procedure required

the person who made the arrest to bring the arrested person
before a justice as soon as reasonably practicable. Since the
justice was not . necessarily a legally qualified person,

justices were readily available. Once before the justice, the
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procedure was very different from that which obtains today.
The justice was entitled to examine the arrested person and any
witnesses to the matter which was the subject of the
information. In many senses the examination conducted by the
magistrate was of an inquisitorial nature.z‘1 The arrested
person was closely examined by the justice in the manner which
is familiar in the current system of criminal procedure in
Continental Europe. With the growth of publicly funded police
forces, the role of fhe justices as examiners of the facts
gradually disappeared and it becaine the responsibility of the
police to conduct inquiries to determine whether or not a
person should be charged. The terms of the 1848 legislation
confined the role of +the justice to conducting committal
proceedings in a manner which closely resembles the current
procedure in New South Wales.

1.20 When the police acquired responsibility for much of the
work previously done by justices, -they did not acquire that
part of the justices' powers which entitled them to examine the
arrested person. To put this development in short terms, the
old procedure was that a police officer had to arrest a person
and bring him or her immediately before a justice, where he or
she would be questioned and the circumstances QE the alleged
offence investigated. Under current procedure the requirement
for police to bring an arrested person before a justice
remains, but the justice does not exercise those ancient powers
of examination of the arrested person., Under the old system,

the involvement of the suspected person in the offence was
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closely examined by a justice soon after the arrest was made.
Under the current system, neither the police nor a judicial
officer has a formal or extensive power to examine the arrested
person after the arrest is made. Such power as the police have
is subject to the obligation to bring an arrested person before

a justice without delay.

1.21 Moreover, it is said that the need for detention
following arrest 'is in some factual circumstances clear. The
current law permits an arrest upon the ground that there is a
reasonable suspicion that a person has committed a criminal
offence, but the current procedure does not envisage a person
being brought before a justice on the basis that he or she is
"reasonably suspected" of having committed an offence. It
requires that a person be brought before a justice upon a sworn
information alleging the commission of an offence. In other
words, this requires that a person 1is ‘''charged" with an
offence. If the basis on which a charge 1is 1laid must be
something more than reasonable suspicion, it will clearly be
necessary for a police officer who has arrested a person on the
basis of a reasonable suspicion to obtain further information
before the suspicion is either dispelled or confirmed. The
process 'of acquiring this additional information will usually
take some  time. The argument is therefore made that the
current procedure is inherently flawed because, although there
are two different standards justifying amn arrest on the one

hand and a charge on the other, there 1is a universal
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requirement that a person arrested must be brought before a
justice, presumably for the purpose of answering a criminal

charge, immediately following his or her arrest.

1.22 There is among all of this an element of confusion as to
who 1is responsible for actually charging a person wiéh an
offence. The ancient procedure apparently required the court
to charge a person and this was done after a preliminary
inquiry of the witnesses. This is reflected in the current
procedure of courts reading the ''charge'" to an accused person.
The practice has since developed for police to charge a person

with an offence but the authority for this development and the

legal status of this practice is uncertain.

1.23 If the case for a period of detention following arrest
for the purpose of undertaking further investigation is made
out, the question would then arise whether any limit should be
placed upon the time during which a police officer is given the
opportunity to confirm or dispel the reasonable suspicion upon
which an arrest is based before making a decision whether or
not to charge the person arrested with a criminal offence. We
consider that there must be some limits in relation to the time
during which arrested people may be held in custody before
being brought before a court. The major policy question is
whether this should be a ''reasonable peyiod" bearing in mind
all the circumstances or whether there should be a specified

maximum period.

70820-20390-3
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1.24 There are two general objections to the implementation
of a rule such as that in force in South Australia (specifying
a maximum period of  four hours)zz, Victoria (six hours)23
and England (72 hours).24 Most importantly, the specification
of any time period for all offences must be an arbitrary
exercise. In some cases four hours will be too long, in other
exceptional cases 72 hours may not be long enough, This, it is
argued, is the main reason why a standard of 'reasonableness'
rather than a specified maximum period should be applied. If a
particular period is specified, it may well become the practice
of police to consider that they have that amount of time iﬁ
every case and that any period of detention for less than the
specified maximum will always be regarded by the courts as

being reasonable.

1,25 We believe that there are three major arguments in
favour of a specified maximum time period. Firstly, if the
police were able to detain a person for a ''reasonable' period,
there would be, in virtually every case, scope for argument as
to whether the period for which the accused person was held was
"reasonable', Some of these arguments may be dismissed  as
- without substance but the point is that nearly every case has
the potential for such an argument. The specification of a
period of time will, particularly if it 1is reasonably long,
eliminate those arguments in the vast majority of cases. The
Victorian experience so far has been that in 99.5% of cases the
police have not required more than six hours detention

following arrest for an adequate investigation of a suspected

offence.25
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1.26 Secondly, the specification of a nominated period allows
a ceiling to be put on the intrusion upon personal 1liberty
constituted by detention following arrest. It also ensures, if
the period is reasonably short, that the conduct of the police
in detaining people who have been arrested is subject to review

by a court at an early stage.

1.27 Thirdly, the specification of a nominated period removes
the subjective nature of the decision as tc whether a certain
course of conduct is '"reasonable'", Both the police and the
arrested person know precisely, presuming they are aware of
their respective rights and duties, what 1is permissible and

what is unlawful.

1.28 In many of the submissions made to the Commission, the
point has been strongly made that there 1is a clearly
demonstrated need for a new code to govern the law and practice
regarding police investigation generally and police powers of
arrest and detention in particular. It has been recognised in
England that there are certain formidable problems to be faced
in attempting to formulate a code of arrest. In the first
place, there is the need to balance the community interest in
effective law enforcement with the protection of individual
liberty. 1In the second place, there is the goal of making such
a code clear so that it may be applied more predictably and
with greater certainty. The code must be sufficiently clear to

enable its provisions to be applfed by a police officer or
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emotional stress,
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citizen acting, wusually under conditions of great

any minute details that the code may contain.

1.29 One English commentator has suggested that the task of

developing a new code of arrest should follow a course which is

guided by the following general principles:

(1)

(2)

(3)

(4)

The law of arrest governing decisions made by a
police officer in the exercise of his or her
duty should be contained in a single, simple
code covering all offences.

The law should permit the power of arrest to be
used in- relation to any offence, however
trivial it may seem to be, where the only
effective means of enforcement of the law is to
resort to the power of arrest. If certain
legislation might be unenforceable without the
existence of the power of arrest, then  the
power of arrest should be available,

The ‘existence of the power to arrest should
depend primarily on the necessity of arrest as
a means of enforcement of the 1law in  the
particular circumstances. The power should
depend (in cases of offences not in the first
rank of seriousness) on the refusal of the
alleged offender to identify himself or herself
or on the existence of a reasonable belief
that, unless arrested, the person could not be
made to answer  for his = or her alleged
wrongdoing.

Since the exercise of the power of arrest will
be made in circumstances where the relevant
facts and conditions may change by the minute,
the power to detain should expire when the
factor which has been the justification for the
arrest disappears. For example, a person who
has been arrested because he or she has failed
to identify himself or herself should be
entitled to be released as soon as
identification is made unless there 1is some
other factor which justifies continuing
detention.

*

without the luxury of being able to rtefer to
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(5) The exercise of these powers by police must be
made on the basis of a reasonable belief in ‘the
existence of facts Jjustifying the arrest.
Reasonable actions should not be rendered
unlawful if it is subsequently established that
the situation was not as it appeared to be.

(6) The law should be constructed so that a police
officer should not be compelled to make
difficult determinations on fine questions of
law. To this end, the law should be expressed
in simple and straightforward terms and be
sufficiently flexible to take account of the
possibility of legitimate mistakes.

1.30 Whilst it is clear that in the interests of individual
liberty there must be limitations on the power of a police
officer to arrest or detain a person, the existing legal
situation is unsatisfactory because it hinders the effective
investigation of crimina} offences and fails, through its
complexity, to safeguard the freedom of the individual. In
developing the tentative proposals set out in Chapter 4 of this
Discussion Paper, we have tried to ensure that both respect for
the personal 1liberty of the individual and the opportunity for
effective law enforcement should be - features of thé
administration of criminal justice in New South Wales. We have
sought to clarify a number of aspects of the law which are
currently confused, and to provide a practical and realistic
basis on which police powers might be exercised. Those powers
must be sufficient to enable the police to perform their
function effectively, but they must be subject to constraints
which ensure that they are not used unnecessarily or

unreasonably.
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Chapter 2
THE CURRENT LAW IN NEW SOUTH WALES

I. INTRODUCTION
2.1 This chapter contains a discussion of the current law
and practice in New South Wales with respect to police powers
of arrest and detention. Before embarking wupon a detailed
examination of these powers, it is important to consider their

purpose.

2.2 In contemporary society, it is the police force which
bears the principal responsibility for the process of criminal
law enforcement in its early stages. A major aspect of this
responsibility is the investigation of «criminal activity.
Another is the apprehension of people who have apparently
breached the criminal law. The.powers of arrest and detention
which have been conferred upon police officers are designed to

assist them in the performance of these tasks.

2.3 The primary purpose of an arrest is the apprehension of
a person for the suspected commission of a criminal offence.
However, an arrest should also be seen in context as a
preliminary step in the process of the prosecution of the
suspected offender. Accordingly, the ultimate purpose of an
arrest is to ensure the subsequent attendance of the arrested
person before a court should a prosecution be commenced. The

exercise of the power of arrest is mnot, of course, the only
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procedure available to achieve this purpose. At para 2.46 we
deal with the alternative procedure of issuing a summons to a

person requiring his or her attendance at a court.

2.4 It must be emphasised that the power of arrest has
traditionally been regarded by the common law as a part of the
process of prosecution rather than as an investigative power.
It does not in itself permit the detention of a person for the
purpose o0f questioning or otherwise investigating the possible
commission of a criminal offence. Nevertheless, an arrest does
result in the detention of a suspected criminal offender and a
police officer will often wish to use this period of detention
to question an arrested person or to involve him or her in the
process of investigation with a view to obtaining material that
may be wused as evidence in a criminal prosecution. This
chapter includes a discussion of the nature and extent of the
investigative powers available to the police during the period

of detention which follows an arrest.

2.5 Legislation supplementing powers available wunder the
common law has altered the emphasis of the common law by giving
police officers certain powers of detention which permit them,
for example, to stop a person for a particular purpose and to
search that person or his or her vehicle for ‘certain
property.1 These powers have as their immediate purpose the
investigation of suspected c¢riminal activity and the collection

of evidence that may be used in a future criminal prosecution.
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II. THE POWER OF ARREST
A. Arrest Without Warrant: Common Law Powers
2.6 The wusual distinction made in relation to powers of
arrest is between those powers which may be exercised without
the need for a warrant and those which may on%y be exercised on
the basis of a warrant.2 The common law confers powers of
arrest without warrant upon both "officers of the peace' and
private <citizens. In practical @ and ~contemporary terms,
"officers. of the peace" are people acting as agents of the
State and will wusually be police officers. Accordingly, that

term will be used in the following discussion,

Arrest for the Commission of a Felony

2.7 The common law empowers both police officers and private
citizens to arrest a person without warrant for the commission
of a felony. However, the power of a police officer in this
regard is broader than that of a private citizen. A police
officer may arrest without warrant a person whom the officer
reasonably suspects has committed a felony. Provided that the
officer has the requisite suspicion, the arrest will be lawful
notwithstanding that the arrested person has not committed a
felony. At common law the power of a private citizen to arrest
without warrant is limited to cases where a felony or a breach
of the peace has actually been committed or is reasonably
apprehended.3 The onus of_ proving the felony or its

reasonable apprehension is on ‘he person making the arrest.4
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Arrest for a Breach of the Peace

2.8 Both police officers and private citizens may arrest
without warrant a person who commits a breach of the peace in
their presence, provided that they act promptly. They may also
arrest without warrant a person whom they reasonably believe
will, if not restrained, shortly thereafter commit a breach of
the peace. A breach of the peace sufficient to justify an
arrest 1is committed where there is an actual assault,S or
where public alarm is created by wrongful cond.uct,6 or when a
person obstructs a public officer in the execution of his or
her duty.7 A person who sees a group of people fighting may
arrest any one or more of them and is not bound to inquire who
started the fight‘8 Mere annoyance, disturbance or abusive
language without personal violence are not generally sufficient

to establish a breach of the peace.9

Arrest for the Commission of a Misdemeanour

2.9 Neither a police officer nor a private citizen has any
power to arrest a person without warrant for the commission of
a misdemeanour, other than the misdemeanour constituted by an
attesmpt to commit a felony10 or where the misdemeanour in

guestion is also an actual or reasonably apprehended breach of

.

the peace.li

B. Arrest Without Warranmt: Statutory Powers

2,10 In New South Wales, various statutory provisions
suyplemen%y but do not displace, the relevant common law. The
most important of these provisions is s352 of the Crimes Act

1900 which provides:
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(1) Any <constable or other person may without
warrant apprehend,

(a) any person in the act of committing, or
immediately after having committed, an
offence punishable, whether by
indictment,  or on - summary conviction,
under any Act,

(b) any person who has committed a.felony for
which he has not been tried,

and take him, and any property found upon
him, before a Justice to  be dealt with
according to law.
(2) Any constable wmay without warrant apprehend,
(a) any person whom he, with reasonable
cause, suspects of having committed any
such offence or crime,
(b) any person 1lying or 1loitering,  in any
highway, yard, or other place during the
night, whom he, with reasonable cause,
suspects of being about to commit any
felony,
and take him, and any property found upon
him, before a Justice to be 'dealt with
according to law.
There are certain features of this section which shouyld be
noted. Section 352(1) confers certain powers of arrest without
warrant upon both police officers and private citizens, while
s352(2) confers powers of arrest only upon police officers.
The power of arrest conferred by s352(1) is lawfully exercised
only if the person arrested has in fact committed an offence.
The power of arrest under s352(2) is 1lawfully exercised
notwithstanding that the person arrested has not in fact
committed an offence, since the police officer's reasonable
suspicicn as to the commission of an offence by the arrested
person is sufficient to iustify the arrest. The powers of

arrest conferred on a police officer by s352(1)(a) and (2)(a)
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are broader than those conferred by the common law, since an
arrest may be made not only for felonies but also for
misdemeanours not amounting to a breach of the peace. However,
the misdemeanour in question must be one created by statute and
not the common law. Under s352(1), the private citizen's power
to arrest also extends to all statutory offences but is limited
in that it must be exercised during or immediately after the
commission of the offence in question. There is no provision
for a private citizen to arrest on the basis of a reasonably
held suspicion. The power of arrest conferred by s352(2)(b) is
broader than that conferred by the common law under which a
police officer could arrest without warrant where the officer
reasonably suspected a person of ~attempting to commit a
felony. However, the power 1is 1limited by the circumstances

stipulated in the paragraph.

2.11 There are other provisions in the Crimes Act which
confer powers of arrest without warrant. Section 352ZAA permits
a police officer to arrest without warrant a person whom the
officer reasonably suspects 1s a prisoner unlawfully at large.
Section 352A empowers a police officer to arrest without
warrant a person whom the officer reasonably suspects of having
committed an offencé against the 1law of another State or a
Térritory of the Commonwealth, provided that the offence in
question also consists of an ‘act or omission which, if ‘it
occurred in New South Wales, would constitute an indictable
offence or an offence punishable by imprisonment for two years

or more.
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2,12 Section 353 provides that a person to whom any property
is offered to be sold, pawned or delivered, and who has
reasonable cause to suspect that an offence has besen committed
with respect to such property, may, and in some circumstances
must, arrest the person offering the property, This is a
curious section which has apparently not been the subject of

12 and does not appear to have been

judicial interpretation
used with any frequency. It does not expressly require a
belief to be formed that the person offering the property is in

any way implicated in the offence.

2,13 Finally, s353C(1), which gives a special power of arrest
to people who are in command of an aircraft, is noteworthy in
that it empowers them to act on the basis of a reasonable
suspicion. Furthermore, s353C(2) authorises the person in
command of the aircraft to place a person '"under restraint or
in custody'" or to remove a person from the aircraft in certain
specified circumstances. The powers conferred by s353C(2) are
not sclely dependent upon the anticipated commission of an
offence, but may also be exercised '"to avoid danger to the
safety of the aircraft or of persons on board the aircraft",
The section also empowers the removal of a person from the
aircraft, but expressly provides that this power should not be

exercised '"in the course of a flight”.13
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C. The Distinction Between Felonies and Misdemeanours

2.14 It can be seen that some of the powers of arrest without
warrant at common law and under s352 of the Crimes Act, depend
upon the distinction between a '"felony' and a '"misdemeanour'.
This distinction has <ceased to be of any relevance in a
practical sense. At common 1law, felonies are those crimes
punishable by death or penal servitude, while misdemeanours are

14 The Crimes Act

those punishable by imprisonment or £ine.
contains 1its own definitions of the terms '"felony'" and
"misdemeanour" which conform to the distinction made by . the

common 1aw.15 It must be said that the division of offences

16 whilst the

into felonies and misdemeanours 1is arbitrary.
classification of an offence depends to a large extent upon the
nature of the penalty a convicted person might receive, there
is no practical distinction in prison discipline between people

subject to a sentence of penal servitude and those subject to

imprisonment.

D. The Requirement of a '"Reasonable Suspicion"

2.15 Some of the powers of arrest without warrant both at
common law and under statute require a police officer (since
the concept is applicable to them alone) making the arrest to
have a 'reasonable suspicion'". The suspicion may be based on
material which would not be admissible in evidence, such as the
arrested person's criminal record, his or her failure te answer
questions posed by the person making the arrest, and upon

17

information given by others. The fact that police powers of

arrest without warrant must be exercised on the basis of a
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reasonable suspicion suggests that the officer making the
arrest must indeed have a suspicion with Trespect  to the
commission of a crime by the arrested person in order for the

arrest to be lawful.18

The Meaning of '"Reasonable! Suspicion

2.16 The power of arrest without warrant cannot be exercised
merely cn the basis of a suspicion honestly held by the police
officer making the arrest. The suspicion must also be
"reasonable''. This requirement means that the circumstances
within the knowledge of the officer making the arrest render
the suspicion an objectively reasonable one. If that person is
mistaken as to the facts, and the mistake is a reasonable
mistake of fact, and if the misapprehended facts would, if
true, establish reasonable grounds for the suspicion, the

19 Whether a suspicion is reasonable

suspicion is ‘reasonable.
must be assessed in the light of the circumstances known to the

person making the arrest at the time when the arrest is made.

E. Arrest Under Warrant: Common Law Powers

2.17 At  common law,.a judicial officer may issue a warrant
for the arrest of a person for the commission or suspected
commission of a felory or misdemeanour. The warrant may  be
issued to a private citizen or a police officer.  In order to
obtain such a warrant, the person who speks its issue (the
informant) must swear an information alleging that he or she
knows or reasonably suspects that the person in respect of whom

the warrant is sought has committed an offence. The judicial

70820-20390-4
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officer must be satisfied that a '"prima facie" case has been
made out for the grant of the warrant before it will be issued,
although he or she need not be personally satisfied that the

informant's suspicion is objectively reasonable.20

2.18 Two observations should be made about arrest under
warrant at common law, Firstly, an arrest made under a common
law warrant is lawful notwithstanding that the person arrested
has not committed the alleged offence or that the relevant
facts did not constitute reasonable grounds for suspecting the
commission of the alleged offence by the arrested person.21
Secondly, the arrest is not lawful if the judicial officer who
issued the warrant did not have jurisdiction to do so. A
person making such an arrest would be 1liable for false
imprisonment notwithstanding that he or she was unaware of this
lack of jurisdiction.22 This ‘liability, at 'least for police

officers, has been expunged by statute in New South Wales.23

2.19 The warrant must name or adequately describe the alleged
offender and must also specify the offence or offences in
respect of which the alleged offender is to be arrested. A
warrant which fails to comply with either or btoth of these
requirements is known as a ''general' warrant and an arrest made

under such a warrant is unlawful.24
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Execution of Warrant

2.20 Generally speaking, a warrant continues in force until

25

it is executed and may be executed at any time. In order to

effect a lawful arrest pursuant to a warrant, the person making
the arrest must have the warrant in his or her possession at
the time of the arrest. However, the concept of 'possession"
in this context has been given a 1liberal interpretation, in
that the person making the arrest need not have the warrant on
his or her person but "must be sufficiently near to and in

control of the warrant as to be able to more or less instantly

26

produce it'". At common law, the failure to comply with any

of the requirements governing the procedure of arrest under
warrant renders the arrest unlawful. There are, however, a

number of statutory provisions which are designed to protect

the person making the arrest from such liability.27

F. Arrest Under Warrant: Statutory Provisions for Indictable
Offences

2,21 Where an information alleging the commission of an
indictable offence has been sworn before a justice, the justice

may issue a warrant for the arrest of the person named in the

28

information if the person is not already in custody. The

warrant must comply with certain formal requirements, It must

29

"nmame. or otherwise describe" the alleged offender and

50 It must also:

state shortly the matter of the information",
order the police constable or person to whom it
is directed to  apprehend the person whose
appearance 1is required, and <cause him to be
brought before such Justice, or any other Justice
to answer to the information and be dealt with
according to law ... 1
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The arrest of the person specified in the warrant may be

effected at any place in New South Wales.32

G. Arrest Under Warrant: Statutory Provisions for Summary
Offences

2.22 The procedure to obtain a warrant for the arrest of a
person who has committed or is suspected of having committed a
summary offence 1is similar to that for warrants issued 1in
respect of indictable offences. However, there are certain
variations in the procedure relating to the information:
* The information may be 1laid not only by the
informant but by his or her '"counsel, attorney,
or other person authorised in that behalf'.33
* The information must be 1laid within six months
from the time of the alleged offence unless some
other time 1limit is %?ecified by ~a statute
dealing with the offence. 4

* The information must be '"for one offence only,
and not for two or more or offences'.

H. The Act of Arrest
2.23 An act which effectively amounts to a deprivation of the
arrested person's 1liberty, such as a physical seizure of the

36 However,

arrested person, will constitute an act of arrest.
the act of arrest need not be in so extreme a form,
Accordingly, there will be an arrest if the person seeking to
make the arrest merely touches the arrested person or advises
the arrested person that he or shz is under arrest, although in
the latter case the person sought to be arrested must submit to
the authority of the person making the arrest before mere words

will = constitute an act of arrest. The requirement of

submission means that, if a person accompanies a police officer
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who has purported to make an arrest in the belief that he or
she has a choice in the matter, that person is not actually
under  arrest. It has been suggested that an arrest made
pursuant top a statute must be "effected in good faith, and for
the purposes contemplated by the enactment'" before an arrest

will be lawful.>’

I. Communication of the Fact of Arrest

2,24 The arrested person must know that he or she is under
compulsion to accompany the person’ making the arrest.
Accordingly, the person making the arrest must communicate the
fact of such compulsion to the arrested person. Where the
arrested person is effectively deprived of his or her liberty,
it is unnecessary for the person making the arrest to confirm
the arrest orally. However, where the arrest is sought to be
effected by mere touch or words, the person making the arrest
must communicate to the arrested person that he or she is under
compulsion. If the person seeking to make the arrest has done
all that is reasonable to communicate the fact of arrest to the
person sought to be arrested, but the person arrested has
failed to wunderstand that fact because of some disabling
condition, such as intoxication, deafness or an inability to

speak English, the arrest will be law’c'ul.:,’8

J. Notification of the Reason for Arrest
2,25 The person making 'an arrest must inform the person
arrested of the reason for the arrest in order for the arrest

39

to be lawful. However, there is no need for a specification

of the precise offence: it is sufficient te advise the arrested

2]
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person of the facts upon which the suspicion justifying the
arrest is based. Furthermore, there are a number of situations
in which an arrest will be 1lawful notwithstanding that the
person arrested was not notified of the reason for the arrest,
For example, the person to be arrested may be arrested in the
act of committing the offence for which he or she is arrested
and the reason for the arrest is so obvious as to preclude the
need for its notification.- Again, it may not be reasonably
practicable to notify the arrested person of the reason for the
arrest where the arrested person resists arrest. Finally, it
may not be reasonably possibie to make the Trequired
notification if the arrested person is for some reason unable

to understand the notification.

X. The Use of Force in Effecting an Arrest

2.26 The person making the arrest is entitled to use a degree
of force in order to effect the arrest if the person to be
arrested seeks to avoid arrest by resistance or escape. - The

amount of force permissible in this respect ‘is that which is

Teasonable and necessary in the circumstances. This
requirement must be assessed both subjectively and
objectively. Accordingly, the person making the arrest must

have honestly believed, on the basis of the facts as they
appeared to him or her, that the force actually used to effect
the arrest was required by, and proportionate to, the
circumstances in question. However, such a belief will not be

sufficient to justify the use or degree of force, It is also
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necessary that a reasonable person, placed in the situation of
the person making the arrest, would have come to the same

conclusion.4o

2.27 A person making an arrest by the use of force will not
be liable, in either a civil or criminal action, if the force
employed in making the arrest, judged both subjectively and
objectively, was reasonable and necessary. Where the person
arrested haé been injured as the result of force which is
considered unreasonable on either a subjective or objective
basis, the person making the arrest may be guilty of an
assault. The question of criminal 1liability in the situation
where the arrested person has been killed as the result of

41 I1f the force was

unreasonable force is more complicated.
unreasonable because the person making the arrest did not
believe it to be reasonable, he ‘or she will be guilty of
manslaughter at the least and, indeed, will be guilty of murder
if his or her state of mind also constitutes the mens rea of
murder. If the force was employed in good faith but was

nevertheless unreasonable on ‘an objective assessment, the

person making the arrest will be guilty of manslaughter.

2.28 This discussion of the force which may be used to effect
an arrest has assumed throughout that the arrest itself 1is
lawful. However, if an arrest is unlawful, this would appear
to remove the very basis upon which the use of force to make an
arrest may be justified and thereby render the person

purporting to make the arrest both civilly and criminally
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liable for any force employed against the person sought to be
arrested. The problem of such liability is particularly acute
where the arrest is unlawful because of a minor or technical
failure to comply with the relevant law. One commentator has

made the following observation on this problem:

It would be odd if a police officer was to incur
criminal 1liability for an assault, or worse,
where, but for an oversight of this type, his
arrest, and the force used in its accomplishment,
would be sanctioned by the 1law; but if his
mistake was one of law as distinct from one of
fact (and ignorance of the need to have the
warrant with him would represent an error of law)
it would not, prima facie at least, exonerate him
from liability. Such a situation has yet to be
considered by the courts. It may be that at the
appropriate  time a court might allow that .an
honest and reasonable, or at the very least,
honest mistake as to the law would excuse the
arrester from liability in this situation, or 'at
least mitigate his liability,42

L. Entry into Premises to Effect Arrest

2.29 Where a police officer seeks to arrest a person, either
with or without a warrant, the officer is entitled to enter
private premises in order to effect the arrest. The premises
in question need not be those of the person sought to be
arrested. If necessary, the entry may be forced. Before an
entry is forced, the police officer should give due notice of

his or her desire to enter the premises.43

2.30 Where a statutory provision such as s352 of the Crimes
Act confers a power of arrest without warrant, there is an
implied power to enter private premises without the consent of
the occupier in order to effect an arrest if such entry is
44

necessary. In particular, a statutory power to arrest



37.

without warrant 'a person who is reasonably suspected of having
committed a crime carries with it a power to enter private
premises in which it is reasonably suspected the person will be

found.

ITII. POLICE POWERS OF SEARCH AND
SEIZURE WITHOUT WARRANT

A. Common Law Powers

2.31 At common law, the police do not have ary general power
to stop a person and search him er her for evidence relevant to
the commission of a crime, nof to enter and search a person's
premises and take such items found upon the premises. If the
police have arrested a person, they may search that person and
his or her premises (and presumably a vehicle) and seize:

* items relevant to the crime for which the person
was uarrested;

* items possessed by the arrested person with which
that person might seek to harm himself or hurself
or other persons; and
* items possessed by the arrested person with which
he or she might seek to effect an escape from
custody.
When searching premises as an incident of arrest, the pclice
must be motivated by a desire to obtain evidence in relation to
the offence for which the arrest was made, not by the mere
desire to search for evidence relating to the commission of
some other offence. The police conducting a search may use

reasonable force if a person unlawfully resists the search.45

i«,‘ .
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2.32 The police may take property relevant to the commission
of a crime from a public place without the consent of the
owner of the property provided the following conditions are
fulfilled:

First: The police officers must hLave reasonable
grounds for believing that a serious offence has
been committed - 'so serious that it is of the
first importance that the offenders should be
caught and brought to justice.

Second: The police officers must: have reasonable
grounds for believing that the article in
question is either the fruit of the crime, or is
the instrument by which the crime was committed,
~or is material evidence to prove the commission
of the crime.

Third: The police officers must have reasonable
grounds to believe that the person in possession
of it has himself committed the crime,  or is
implicated in it, or 1is accessory to it, or at
any rate his refusal must be quite unreasonable.

Fourth: The police must not keep the article, nor
prevent 1its removal, £for any longer than is
reasonably necessary to complete their
investigations or preserve it for evidence. 1If a
copy will suffice, it should be made and the
original return2zd. As soon as the case 1is over,
or it 1is decided not to go on with it, the
article should be returned.

Finally: The 1lawfulness of the conduct of the

police must be judged at the time, and not by
what happens afterwards.

B, Statutery Powers

2.33 A number of statutory provisions confer powers of search
and seizure. There is a general power to search a peison who
is "in lawful custody upon a charge of committing a crime",
although the meaning of that phrase is uncertain and

46

ambiguous. Other statutory powers may be wused against

people who have not been arrested or charged. The most
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important of these permits a member of the police force to
stop, search and detain any person or vehicle whom he or she
reasonably suspects of having or conveying anything stolen or
otherwise unlawfully obtained or anything used or intended to

47

be used in the commission of an indictable offence. This

power 1is one of Trecent origin and has not apparently bheen

considered in a reported judgment.48

2.34 If a police officer is conducting a 1lawful search for
specific items of property under the authority of a search
warrant, the police officer may seize any property which he or
she has reasonable grounds for believing is connected with any

49

offence. The power to seize a thing entitles the police

officer to remove it from the premises where it is found or to

secure it on the premises.So

C. Personal Searches

2.35 Where an arrested person does not consent to some form
of bodily examination, a policer officer who Dbelieves on
reasonable grounds that it will afford evidence as to the
commission of a crime, has a limited power to compel such an
examination. This power is conferred by s353A(2) of the Crimes
Act 1900 and is directed to the situation where the police wish
to go beyond the search of a person for items in his or her
possession and conduct a "medical" examination of that person's
body.51 The provision imposes various c¢onditions upon the
conduct of such an examination which are not applicable to the

52

conduct of a mere search. Before a person can be examined,
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there wmust be ‘"reasonable  grounds for ©believing” that an
examination will provide evidence as to the commission of the
crime with which the person has been charged. It would appear
that the belief as to the need for an examination must be held
by the police officer requesting the examination. The
requirement that this belief be held on 'reasonable grounds"
calls: for an objective assessment of the need for an
examination which must include a consideration of the nature of
the crime in question and the circumstances in which it is
alleged to have been committed. Any examination must be
directed towards obtaining evidence as to the commission of the
crime. Furthermore, it must be 'reasonable" for that purpose,
a requirement which again calls for an objective assessment of
the nature of the examination. Further safeguards upon the
exercise of this power of compulsory medical examination are
that the examination can only be requested by a police officer
of or above the rank of sergeant and that the examination must
be conducted by or under the supervision of a qualified medical

practitioner.

2,36 Section 353A(2) stipulates that the power of the police
to request the conduct of a medical examination can only be
exercised when the person sought to be examined "is in lawful
custody upon a charge of committing any crime or offence',
This requirement gives rise to some difficulties of
interpretation and application. For example, the use of the
term ‘'‘charge'" suggests that it 'is not sufficient that the

person in question has been arrested but that a charge has been
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laid against that person. However, the meaning of the term
"charge" is itself unclear. It is not defined by the Crimes

Act or any other 1egislation.53

D. Power to Take Fingerprints

2.37 Legislation of 1long standing provides.that the officer
in charge of a police station where a person is "in lawful
custody for any offence punishable on indictment or summary
conviction”54 may take or cause to be taken the fingerprints

55 It does not appear that there is any need

for a caution to be given before fingerprints are taken56 nor

of the person.

does it appear that the fingerprinting must be done at any
particular stage after arrest.57 The circumstances in. which
fingerprints may be taken from a person in custody are,
however, strictly limited by the terms of the legislation to

situations where it 1is 'necessary for the identification of"

the person.

E. Power to Take Photégraphs

2.38 The same section of the Crimes Act which empowers a
policé officer to take the fingerprints of an arrested person
also authorises the taking of photographs of such a person.58
Again this can only be done in circumstances where the taking
of the photograph is considered necessary "for the
identification of'" the person. It has been held that this does
not authorise a police officer to take a photeograph for some

reason other than to identify the arrested person and that such

photographs, being unlawfully obtained, may not be admitted as
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evidence in a. subsequent trial.Sg It has been held that the
power to take a photograph may only be used where it is
necessary for the purpose of identification to the court trying
the offence upon which the arrested persoan 1is to be

60 It would therefore appear that the power to

prosecuted.
take photographs should not be used unless and until there has
been a decision by a police officer to charge the arrested
person. It 1is clear that  the power to photograph may be

exercised without the consent of the person in custody.

IV. POWERS IN RELATION TO PEOPLE
WHO HAVE NOT BEEN ARRESTED

A. Power to Stop and Question

2.39 At common law a police officer did not have any power to
stop or detain .a ‘person unless  the police officer was
exercising the power of arrest. Legislation now provides that
a police officer may stop, search and detain any person whom he
or she suspects of having or conveying anything stolen or
otherwise unlawfully obtained, or anything used or intended to

be used in the commission of an offence.61

2.40 It is particularly important, however, to note that the
police cannot exercise their powers of arrest merely in order
to detain and question a person.62 There 1is no power to
compel the person to stop, or to go to some other placé, such
as ~a police station, for the purpose of questioning. The
purpose of an arrest is to apprehend a person for the actual or

reasonably suspected commission of a crime or for a present or

reasonably anticipated breach of the peace. While there may be
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some scope for the police to question a person following
arrest, the mere fact that the police wish to question the
person cannot justify an arrest. If a person is questioned by
the police, he or she is generally not obliged to answer.
Although there is no general power under either common law or
statute to stop and question a person, there are a number of
legislative provisions which do confer 1limited powers of
questioning in specific circumstances and for particular
purposes.63 The most commonly used powers relate to the u;e
of motor vehicles. These powers demonstrate the vast

distinction between the position of a person in a public place

and a person who is for the time being in a motor vehicle.

B. Powers Under the Motor Traffic Act 1909

2.41 The Motor Traffic Act contains a number of provisions
which empower a police officer. to demand certain information
for the purpose of enforcing the Act and oblige the person

64

questioned = to provide that 1information. The Act also

permits a police officer to detain a person while an

investigation is conducted.65

2.42 By way of example, the Motor Traffic Act creates a
number of offences where a person drives, or attempts to drive,
a motor vehicle while there is present in that person's blood a
prescribed concentration of alcohol.66 Where a police officer
car;ies out a "breath test" on a person and the device used for

the test indicates that there may be present in that person's

o
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blood a prescribed concentration of alcohol, a police officer
may arrest the person without warrant and cause the person to

be detained for the purposes of a '"breath analysis”.67

C. Use of Summons Procedure

2.43 The procedure leading to the criminal prosecution of a
person need not be commenced by the arrest of that person. It
can also be initiated by the issue of a. summons. If a person
knows or suspects that a person has committed an offence, he or
she may lay an information before a justice of the peace.68
The justice may then issue a summons for the appearance of the
alleged offender.69 Such a summons must state '"the matter of
the information'" and require the alleged offender '"to appear at
.a certain time and place before such justice as shall then be
there to answer to the information and be dealt with according

70 . .
The "summons must be served in a prescribed manner

71

to law",
upon the alleged offender. If the alleged offender is
served with the summons but fails to appear as required, a

warrant may be issued for his or her arrest.72

2,44 A summons may also be issued to require the appearance

73 Such a ‘summons

of a person to provide relevant evidence,
may be issued where an information alleging the commission of
an offence has been laid and a time and place appointed "for the
hearing of the information. 1In order to obtaimn the issue of.a
summons, it must_be demonstrated to a justice that a person 'is

likely to be able to give material evidence, or to have in his

possession or power any document or writing required for the
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purposes of evidence! and '"will not appear voluntarily to be
examined as a witness, or to produce such document or writing"

74 If these matters are

at the hearing of the information.
established, the justice must issue a summons for the

appearance of the person in question.

2.45 Although a summons has been the traditional method by
which a criminal prosecution has been instituted without the
prior arrest of the accused person, a similar but more modern
procedure 1is the 1issue of an ‘attendance mnotice". Where a
person is suspected of the commission of a criminal offence,
certain members of the police force may authorise the issue of
a notice for the attendance of a suspected person before the
Local Court.75 The notice, which must include the nature and
particulars of the alleged offence, requires the accused person
to appear at a specified time and place before a Local Court

76 The notice must state

"to be dealt with according to law'",
that the failure of the accused person to appear as stipulated
may result in his or her arrest or, if appropriate, in the
matter being dealt with by the court in the absence of that
person. The notice must be served personally upon the accused
person by a police officer who must explain at the time of
service the consequences of a failure to comply . with the

notice. The notice must be 'signed by the accused person,

presumably as an acknowledgment of service.

70820-20390-5
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2.46 The tender of an attendance notice to a Local Court is
deemed to be an information for the purposes of the initiation
of criminal proceedings before the Court. If the accused
person does not appear in answer to the notice, the Local Court
may, upon proof of the service of the notice upon the accused

77 the hearing, issue orT

person '"at a reasonable time before"
authorise the issue of a warrant for the arrest of the accused

person.

V. THE POWER TO CHARGE WITH A CRIMINAL OFFENCE
2.47 The prosecution of a person is formally commenced by the
laying of a 'charge'" against that person. In the following
discussion, we consider the basis wupon which a <charge may
properly be made and the process which results in the making of

a charge.

2.48 The usual term employed to describe the proper basis for
the making of a chafge is "reasonable and probable cause'". The
meaning of this term has been discussed in a number of cases,
often in the context of an action for malicious prosecution by
a person charged with a criminal offence against the person
responsible for bringing the charge. Against the background of
our discussion on powers of arrest, it is particularly
important to observe that the basis upon which an arrest may be
justified, namely, that there is a ''reasonable suspicion' as to
the commission of a crime by the person arrested, 1is not
sufficient to constitute 'reasonable and probaBle cause'  for

the making of a <charge against the arrested person, In
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Williams v The Queen, Mason and Brennan JJ briefly discussed

the meaning of the term '"reasonable and probable cause' and the
distinction between that concept and the notion of '"reasonable
suspicion' which justified arrest:

In the ordinary case of an arrest on suspicion,
the arresting officer must have satisfied himself
at the time of the arrest that there are
reasonable grounds for suspecting the guilt of
the person arrested ..., although the grounds of
suspicion need not consist of admissible evidence
. If the arresting officer Dbelieves the
information in his possession to be true, if the
information reasonably points to the guilt of the
arrested person and if the arresting officer thus
believes that the arrested person is so likely to
be guilty of the offence for which he has been
arrested that on general grounds of justice a
charge is warranted, he has reasonable and
prog%ble cause for commencing a prosecution

This brief discussion may be expanded by referring to two of
the authorities cited in this passage. Thus, in Brain's case,
Dixon J observed:

Reasonable and probable cause does not exist if
the prosecutor does not at least believe that the
probability of the accused's guilt is such that
upon general grounds of justice a charge against
him 1is warranted. Such cause may be absent
although this belief exists if the materials of
which the prosecutor is aware are not calculated
to arouse it in the mind of a mam of ordinary
prudence and judgment.?9

and, in Glinski v MclIver, Lord Devlin remarked:

Reasonable and probable cause ... means that
there must be ... sufficient grounds ..., for

" thinking that the plaintiff was probably guilty
of the crime imputed ... This does not mean that
the prosecutor has to believe in the probability
of conviction ... The prosecutor has not got to
test the full strength of the defence; he is
concerned only with the question of whether there
is a case fit to be tried.8
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Chapter 3
CURRENT LAW AND PROPOSALS FOR REFORM IN OTHER JURISDICTIONS

I. INTRODUCTION
3.1 This chapter examines the position in various
jurisdictions, including a detailed consideration of proposals
for reform made in relatively recent times. In the first part
we examine the relevant procedure in Victoria and South
Australia, as well as the work of the Australian Law Reform
Commission and law reform agencies in koth Victoria and South
Australia. Although many of the proposals made by these
agencies have not yet been implemented, they nevertheless
represent an important part of the development of the law in
this area. It should be noted that the reason we have not
dealt with the current law in Queensland, Western Australia and
Tasmania is that the law in those States closely resembles the
law in New South Wales. In the later parts of this chapter we
examine in detail the position in Canada and England and then
more briefly the relevant procedure in Scotland and the United

States of America.

II. AUSTRALIA
A. The Australian Law Reform Commission
3.2 The Australian Law Reform Commission's interim report on
Criminal Investigation,1 which was - published in 1975,
recommended sweeping reform of police powers of arrest and
detention. Some of the Commission's more significant proposals

inéluded:
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Police should proceed by way of summons rather
than by arrest. The wmethods of obtaining a
summons should be simplified taking modern forms
of communication into account.

There should be clear statutory definitions of
the states of '“lawful custody", '“restraint" and
"arrest'" so that the attendant rights and duties
of police and suspects are clear.

Police should be required either to bring the
detained person before a justice or to release
the perscon unconditionally or on bail "as soon as
reasonably practicable'" and in any event no
longer than four hours after custody begins.

Should four hours prove insufficient, the police
could apply to a magistrate for another four hour
detention period. At the extension application,
the suspect would have the right to be heard,
either personally or through a legal
representative,. A further extension in the
detention period. could be authorised onrly by a
Federal, Territorial or State Supreme Court
judge.

The police should have power to enter premises to
arrest a person named in a warrant of arrest whom
they reasonably believe to be on the premises.

Where police have no such warrant, they should
have the power to enter premises to arrest a
person whom .they reasoaably believe to have
committed a 'serious offence" (that is, one
punishable by more than six months
imprisonment), This power should not enable the
police to enter premises at night where it would
be possible to make the arrest during the day.©

Police should have statutory power to compel a
person to furnish his or her name and . address
where the police have TrTeasonable grounds to
believe that -a person could assist their
investigation of an offence. The citizen should
have a reci%rocal right to know the identity of
the officer.

Legislative provision should be made for the
right to contact a friend, relative or legal
adviser.

The right to have access to a legal adviser
should be  <clearly stated in any proposed
legislation, Arrested people  should be clearly
informed of their rights before any questioning
or other investigative procedure.
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* Legislative provision should be made to establish
a basic standard of treatment of persons held in
custody.

* The right to s«lence should be maintained.
Arrested people should be notified of the
existence of this ~ right and be given such
professional or other assistance as _is necessary
to allow them to exércise the right.

* The judicial discretion to exclude -evidence
should be changed to a '"reverse onus discretion"
(discussed below) so that it is a real
discouragement to_police using improper means to
gather evidence.

* New procedures should be introduced to increase
the reliability of police interviews. One such

procedure canvassed was the electronic recording
of interviews.

3.3 In its recent report on Evidence, the Australian Law
Reform Commission advocated that evidence gained in breach of

14 This would be

the law should generally be inadmissible.
subject to a judicial discretion arising where the party
seeking to have the evidence admitted, which would generally be
the prosecution, could show that the desirability of admitting
the evidence outweighs the undesirability of admitting evidence
that has been obtained in the manner in which the evidence was
obtained. This reverse onus would provide a strong incentive
to the police to comply with the rules governing investigation
procedures since & failure to d§ so would generally result in
the court excluding evidence obtained in breach of the

procedural rules.15
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B. Royal Commission of Inquiry into Drug Trafficking
3.4 On 30 June 1©81 the Federal Government and the States of
New South Wales, Victoria and Queensland jointly established a
Royal Commission to investigate the activities of a notorious
syndicate 1involved in trafficking prohibited drugs. In its
report = the Commission .examined various aspects of the
Australian ¢criminal justice system and made certain
recommendations on police powers of arrest and detention.
These included:16
* There should be a a greater level of judicial

review of police investigation. Where a person

is detained by the police, and also where a

person 1is voluntarily assisting the police, the

person should be taken immediately before a

magistrate who should be empowered to make

various orders regarding the investigation of an
alleged offence.

* Any polics 1interrogation conducted prior  to
bringing the person before a magistrate should be
inadmissible as evidence.

* The magistrate should be able to fix the time
during which a person may be detained by the
police for questioning.

* Should the police require further time they must
seek an extension from a magistrate.

-* A person should be required to give his or her
name and address to the police.

* A police officer should have 1limited powers to
detain a person without arrest for the purpose of
questioning where the police officer has a

reasonable suspicion that the person may have
committed or be about to commit. an indictable

offence.

3.5 The Royal Commission report suggested that prompt and
comprehensive judicial review would act as a powerful check on
police harassment of suspects. It contended that from an

arrested person's point of view, it is preferable to have swift
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judicial review rather that leaving redress to an indefinite
later date where the remedies available would be relatively
clumsy. Judicial review of this kind would also protect the
police against malicious <complaints and have the further
advantage that it would render unnecessary a great deal of
litigation that currently takes place rega¥ding the events

which allegedly occur while a person was in police custody.

3.6 The Royal Commission rejected the argument that judicial
review would be unworkable because of ~the shortage of
magistrates, pointing out that many European countries have
much greater judicial review of investigations. The Commission
recommended that the system should initially be restricted to
indictable offences. If it were found to be effective, then it

should be extended to summary offences.

C. South Australia

3.7 The 1law in South Australia before 1985 followed the
common law, A person arrested without a warrant had to be
"delivered [forthwith] into the custody of the member of the
police force who is in charge of the nearest police

station".17

That officer would then be required to release
the  person uncoaditionally or on bail or arrange for the
appearance of ‘the persén before a justice as soon as was
reasonably possible. The South Australian police had no power

to detain a person for interrogation.
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3.8 The South Australian Government established the Criminal
Law and Penal Methods Reform Committee which, wunder the
Chairmanship of Dame Roma Mitchell, issued a report on criminal
invesfigation in July 1974.18 This report contained a study
of the structure and functions of the police force and
pre-trial «criminal procedure and made a wide ~range of

recommendations for reform.

3.9 The Committee's proposals included the following:19

* The police should be given a power to detain both
those reasonably suspected of committing serious
crimes and those whom they reasonably believe may
be able to assist them in their inquiries into a
serious crime.

* This power of detention should not be regarded as
an arrest,.

* The police should be able to detain such persons
for a period not exceeding twec hours.

* At the expiry of two hours the police should be
able to seek an extension of time by applying to
a special magistrate.

* The magistrate should have a discretion to refuse
the application or to grant it for such time as
he or she thinks appropriate.

* The detained person should, at all times, be
entitled to have a legal adviser present during
the detention and should be told of this right
before the detention commences.

* The detained person should be entitled to 1legal
representation at any application by the police
for an extension of the detention.

* Consideration should be given to establishing a
system of duty lawyers who could be present ot
interrogations. However, Tecognising the present
impracticality of the requirement that a
solicitor be present at every interrogation, the
Coimmittee Tecommended that the detained person be
allowed to have a '"prisoner's friend" present at
the interrogation. Where the police have reason
to believe that the '"friend" is connected with
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the matter under investigation, they should be
allowed to refuse to have that person present at
the questioning.

* Courts should be able to take into account the

failure of an accused  person to answer any
question properly put to him or her by the police.

3.10 The basis of this final recommendation was twofold.
Firstly, the Committee argued that if a detained person 1is
entitled to have a solicitor or friend present at his or her
questioning, the adviser would be 1likely to counsel silence.
Consequently, police investigations "might be seriously
hampered'" because of the suspect's "failure to answer questions
properly put to him", The second reason for varying the
existing law was the Committee's belief that it was probable
that juries do take into account the accused person's failure
to answer questions put By the police. In the opinion of the
Committee, any exonerating factor, such as 'a failure to

properly understand the question, could be raised at the trial.

3.11 Eleven years after the Committee's report was published,

the powers £ South Australian police for the investigation of

0

R : : 2 s
"serious crimes" were substantially amended. A "serious

crime” 1is defined as '"an indictable offence or an offence

21 If a

punishable by imprisonment for two years or more',
person 1is arrested, without warrant, on suspicion of having
committed such an offence, a police officer has a limited power
to detain that person for investigating the offence 'prior to

delivering him into custody at the nearest pelice station”.22
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3.12 The detention may last for so long as may be necessary
to complete the investigation of the suspected offence or for
the prescribed period, whichever is the 1esser.23 The
prescribed period begins at the time of the arrest and means a
period "of four hours or ‘such longer period (not exceeding

eight hours) as may be authorized by a magistrate”.24

3.13 The police must give notice to the arrested person as
soon as practicable after apprehension of the following rights:

* to make one telephone <call to a relative or
friend in the presence of a police officer;

* to have a solicitor, relative or friend present
during any interrogation;

* to be assisted by an interpreter, if necessary;
and

* to refrain from answering any questions, 25
The person must also be warned that anything he or she says may

be taken down and used in evidence.26

3.14 The officer in charge of an investigation may decline to
allow the arrested person to make a telephone call or to have a
person present at any interrogation. This may occur when the
officer has a reasonable suspicion that such communication

would allow an accomplice to escape or would result in evidence

being tampered with.27

3.15 Once the arrested person has been charged by the police

with the commission of an offence, that person then becomes

28

eligible to apply for release on. bail. If the decision 1is
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made not to charge the person, then the police must return the
person. to the place of apprehension or to any other place

reasonably nominated by the person.29

3.16 It should be noted that the new South Australian law

.

adopts the time 1limits for detention after arrest recommended

several years before by the Australian Law Reform

30

Commission. The South Australian Supreme Court has

considered the new provisions and the following 1issues have

. 31
arisen:

* When is a person entitled to be alerted to his or
‘her rights? In R v Leecroft,:"2 it was held
that, as the statute only requires notice of
rights to be given '"as soon as 1is reasonably
practicable after the apprehension of a person",
the police are not obliged to give notice to a
person who voluntarily assists the police.

* What is the meaning of '"custody'" and when is it
necessary for the police to obtain authorisation
from a magistrate to temporarily remove someone
from the custody of the officer in charge of the
police station? This has caused some
controversy. In R v Carrion and Santos, an
accused person was questioned and charged with an
offence and then delivered into custody. The
investigating police wished to question him
further and did so with the permission of the
station sergeant. A further charge resulted from
this interview. Legoe J ruled that as the
accused person was still in the custody of the
station sergeant, it was not necessary to get a
magistrate's authorisation for the interview.
This ruling conflicts with the later decision of
White J in R v Wilson, Wanganeen, Weetra and
Kartiniyeri34™ who held that a magistrate's
authorisation was necessary whether the further
investigations were to be carried out in the
police station or elsewhere. His Honour pointed
out that the officer in charge of  a station '"is
neither trained nor sufficiently detached to
weigh the competing interests of the arrested
person and of the investigating officers".

70820-20390-6
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* In R v Bennett and Clark,35 the accused person
was arrested for summary matters and charged. An
investigating officer sought a magistrate's
approval for a further period of detention for
investigation which was granted. The accused
person declined to assist until his solicitor
arrived. He was taken to an interview room in
which he remained for two and a quarter hours
with two detectives. No record was kept of what
happened during that time but at the end of it
the accused person agreed to make a statement
even though his solicitor wits not present.
Johnston J declined to admit the statement
because he was not satisfied that pressure had
not been brought to bear upon the accused person
or an inducement held out. His Honour was also
of the view that the investigating officers had
"misused the temporary custody they had
obtained."

3.17 Uncertainties in the interpretation- of the South
Australian . legislation have 1led, at 1least initially, to a
flurry of 1litigation. It is not clear precisely when a person
arrested on suspicion of having committed a serious offence
would have the opportunity to test the validity of the arrest
in a court. The Bail Act states that a person who has been
charged but not released must be:
brought before a justice on the <charge in
relation to which he was arrested as soon as
reasonably practicable on the next working day
following the day of his arrest but in any event
not later than 12 noon on that day.
At the worst, this would allow the best part of ‘a day and a

half to elapse before the arrested person could seek judicial

review of arrest and detention.

D. Victoria
3.18 The common law requirement that an arrested person be
brought before a justice without delay was incorporated in s460

of the Crimes Act 1958.38 Perhaps following the reasoning of
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Dallison v Caffery,39 it was apparently the general practice

of police to complete necessary and reasonable investigations

before bringing an arrested person before a justice.40

3.19 This practice continued until 1983 when, in a number of
cases  before the County Court, it was successfully argued by
the accused person that, as hes or she had not been brought
before a justice as soon as was reasonably practicable after
being taken inte custody, the detention was illegal. In
several cases the court exercised its discretion to reject
otherwise admissible evidence on the ground that evidence was

obtained during a period of unlawful detention.41

3.20 As a result of some dissatisfaction with the result of
these decisions, s460 was amended in 1984 to require the police
to present an arrested person before a justice within six hours
of the time of arrest unless they have either released that

42 Any evidence obtained

person on bail or unconditionally.
during’ that time 1is admissible  subject to the overriding
discretion of the judge to exclude it on conventional grounds.
With the consent of the person, the police may apply to a
justice, within the six hour period, for an extension of the

time of detention. The Act does not specify any time limit on

the extension.

3.21 After some dissatisfaction with the operation of the
section was expressed, principally by police officers, the
Victorian Attorney General, the Hon Jim Kennan, directed the

Victorian Director of Public Prosecutions, Mr John Coldrey QC,

g
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to chair a Consultative Committee on Police Powers of
Investigation and to report on the effectiveness of the new

s460. This Committee published its report in April 1986.

3.22 The Coldrey Committee considered the results of a police
survey of the effects of the new s460. This survey concluded
that in only 0.5% of cases examined during the survey periud
were the police nét able. to conclude their investigations
within the six hour period permitted by s460.43 Nonetheless
some police officers believed that the time prescribed by s460
was not sufficient to deal with some complex cases, generally
those which cause the greatest concern to the public. These
police officers urged that the requirement that an arrest be
subject to independent judicial review within six hours of the
commencement of custody be extended to 24 hours. They also
wanted to remove the neces-ity for obtaining the consent of the

arrested person to an extension of the period of detention.44

3.23 The Coldrey Committee concluded that the six hour period
prescribed by s460 might well be inadequate in the following
circumstances:45

* where investigations are being made into complex
crimes and multiple offences;

* yhere there are delays occasioned by travelling
time, medical treatment, obtaining 1legal advice,
arranging interpreters, Test periods and
refreshment breaks;

* where people are held in custody in prison or on
remand; and

* where it 1is not practicable to bring people
before a court,
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Consequently, the Consultative Committee proposed the enactment
of a rule which, whilst it would retain some of the importﬁnt
features of the common law ‘requirement, substantially alters
it. It recommended that the police should be required to take

an arrested person before a justice !"within a reasonable

time"46 of the commencement of custody if they have not
previously released the person either on bail or
unconditionally.

3.24 The recommendation of the Committee would modify the

common law in five principal ways:47

* There would be a clear statutory definition of
custody enacted to overcome the -ambiguity in
practice of people being invited to assist the
police and being detained by them.

* A police officeér should be able to continue
investigating an offence or proceed with
questioning during the time between the arrest
and the presentation of the person before a
justice if the arrested person agrees to that
course.

* A non-exhaustive 1list of factors that may be
relevant to establishing what is a reasonable
time should be prescribed by statute.

* The requirement that the suspect be informed of
his or her rights should be provided for by
statute.

* Interviews between police and suspects should be
tape-recorded.

3.25 The Committee recommended that the right of an arrested
person to remain silent should be maintained, together with the
well established rules of evidence that require confessional
evidence to be made voluntarily. It ‘also propoesed that the
judicial discretion to exclude evidence 1llegally obtained

shoiild be preserved.so

¥
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111, CANADA
3.26 The Canadian Criminal Code and the relevant case law
requires that an arrested person be taken before a justice
without unreasonable delay. Where a justice is available, the
Code states that the police must present the person before a
justice within 24 hours. However, 1if no justice is available,

51 It has also been held

it must be done as soon as possible.
that the common law in Canada permits the detention of an
arrested person £for a reasonable time for the purpose of

interrogation.s2

3.27 The - Law Reform  Commission of Canada has made an
extensive study of ©pre~trial criminal investigation and

53 and made recommendations with a view to

procedure
modernising this area of law, In its report on arrest, the
Commission identifies three legal purposes for arresting a
person:54

* compelling an arrested person to appear for trial;

* preventing interference with the administration
of justice; and

* preventing the continuation or repetition of a
crime.

}.28 The Canadian Commission concluded that this area should
be dealt with by comprehensive legislation.55 The Commission
argued that the imposition of pre-trial procedural requirements
by informal guidelines which would be legally unenforceable
would trivialize their importance. On the other hand, clear,
straightforward legislative provisions would protect both the

'police and arrested persons.56
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3.29 Under the proposals for a new law of arrest, it would be
mandatory for the police to release the arrested person as soon
as possible after arrest unless detention is necessary to:57

* compel the appearance of the arrested person in
court;

* establish the identity of the arrested person; '
* conduct legally authorised investigations;

* prevent interference with the administration of
justice;

* prevent the <continuance or repetition of an
offence;

* ensure the protection of the public.
As can be seen, the criteria for detention of an arrested
person are closely related to the lawful purposes of arrest
identified by the Commission. The major difference is that the
detention of an arrested person ‘may be justified in order to

conduct authorised investigations,

3.30 The Canadian Commission had earlier proposed that the
common law requirement for a confession to be given voluntarily
should be supplemented by certain procedural safeguards. The
Commission proposed that where there is a breach of either the
reqﬁirement of voluntariness or the relevant procedural rules,
any evidence obtained as a result of the breach should

generally be inadmissible.

3.31 The Canadian Commission recommended that legislation

should require police to:58

* inform the suspect of his or her right to remain
silent and of the right to contact a lawyer;
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* warn the suspect that anything he or she says may
be taken down and used in evidence; and

* maintain a detailed record (preferably tape
recorded) of any interview with the suspect.

59

The Canadian Charter of Rights and Freedoms and the

Canadian Bill of Rights contain a number of broad principles
which form an important background to the Canadian Law Reform
Commission's proposals for reform of the law of arrest and

60 While the courts may strike down any federal or

detentiow,
provincial law which is contrary to the Charter, nevertheless
the Federal Parliament or the 1legislature of a State can

61

expressly  override the . Charter. The Charter expressly

recognises the following rights of a Canadian citizen:

* to 1life, 1liberty and security of the person
(Charter s7);

* to freedom from unreasonable search and seizure
(Charter s8);

* not to be arbitrarily detained or imprisoned
(Charter s8);

* to be promptly told of the reasons for arrest
(Charter s10(a));

* to retain and instruct counsel without delay and
to be informed of this right (Charter s10(b));

* not to be subjected to any cruel and unusual
treatment and punishment (Article si2).

3.32 The Canadian Commission proposed that the prosecution
should not be able to use any evidence gained in breach of its
proposed reforms unless it could show that the admission of the
evidence '"would not bring the administration of justice into
disrepute', Under this proposal the courts would retain a
discretion to admit the evidence where the breach was

trivial.?
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3.33 The Canadian Commission also recommended the exemption
of police undercover agents from the procedural requirements.
It contended that to regulate their work in this way would

63 However, while it recognised the

render it impracticable,.
necessity for undercover work, the Commission also acknowledged
the risk that a blanket exemption of undercover work could

enable police to avoid the normal requirements of the law.64

IV. ENGLAND
3.34 The Royal Commission on Criminal Procedure chaired by
Sir Cyril Phillips published its report in January 1981.65
Many of its recommendations have since been incorporated in the
Police 'and Criminal Evidence Act 1984, A review of criminal
procedure was considered necessary because it was believed that
existing investigative procedures often hampered rather than
assisted criminal investigation. It was claimed that these
procedures had develcped haphazardly over time and could no
longer deal with the increased volume and different nature of

crime in contemporary society. It was also felt that the

existing procedures were open to abuse by the police.

3.35 The Report of the Royal Commission argued that a
prerequisite of effective policing is co-operation between the
public ~and the police. For this co-operation to be
forthcoming, the public¢ must have confidence in the integrity
of the police. In other words, if the police are .to have
powers greater than the general public to. carry out those

responsibilities peculiar to their role, then the police must
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be trustworthy and be perceived as such by the public. The
Royal Commission sought to establish a procedure which would
enable the police to carry out effective criminal investigation
and at the same time be sufficiently accountable and open to

66 The Commission

public scrutiny to gain public confidence.
used three criteria to asses¢ the validity of its recommended

procedure, namely whether it was fair, open and workable,

3.36 Fairness requires that both an arrested person and the
police should know their legal position and be able to act on
it and that rights should be accorded equally to all and
without '"unjustifiable wvariation", This - requirement 1is a
reflection of - the traditional rule that every person is

entitled to an equal measure of justice before the law.

3.37 The nature of criminal investigation necessitates that
much of the procedure takes place '"behind closed doors'. The
feature of 'openness'" requires that there is a practical means
of ensuring that the use of investigative procedures is
properly supervised. To be '"workable', it was £felt that the
procedures should permit the police sufficient scope to deal
with sophisticated criminals and complex crimes. On the other
hand, many arrested persons are far from being professional or
dangerous criminals and the crimes of which they are suspected
may be both minor and straightforward. A workable system
should allow fhe police to deal with both the simple and
complex situations, At the same time, it should ensure that
arrested people are treated with the dignity to which all human

beings are entitled.
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3.38 The Police and Criminal Evidence Act 1984 greatly
extends the power of police to arrest and detain a suspect for

67 The courts had  previously

questioning and 1investigation.
allowed police a ‘'reasonable time" to collect sufficient
evidence to prefer charges before an arrested person had to be
brought before a justice.68 Under the mnew 1legislation, the

vague and '"elastic" criteria of the common law have been

replaced by the power to detain for specific time periods.

A. The Custody Officer and Review of Arrest and Detention
3.39 One of the most important features of the Act 1is the
creation. of the position of the custody officer, a police

officer who must generally be of the rank of sergeant or

69 and whose primary function is to provide an

independent review of the need for detention.70 The custody

above,

officer must ensure that those arrested are treated in
accordance with the Act and the codes of practice made under

the Act.71

He or she must also ensure that a custody record,
detailing all that happens to a person who is detained in
accordance with the Act or codes, is maintained.72 As soon as
practicable after the arrested person is brought to the police
station, the custody officer must make a decision to detain or
release the person. At a later stage, it is for the custody
officer to decide whether there is sufficient evidence to

charge the arrested person.73_
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3.40 Where a charge is laid, the custody officer is to order
the accused person's release unless:74

% the name and address of the person cannot be
surely established;

* detention is necessary to protect the person or
to protect others; or

* there is a threat that the person will not attend
a court as required or will attempt to pervert
the course of justice.
If a person who has been charged is not released, the police
must generally bring the person before a magistrates' court '"as
soon as is practicable and in any event not longer than the

first sitting after he is charged”.75

3.41 If no charge is 1laid, then the arrested person must be
released unless the custody officer has reasonable grounds to
believe that his or her release may result in the destruction
of evidence or that continued detention is necessary to obtain

evidence relevant to the offence for which he or she was

arrested.76

3.42 The Act further provides that there is to be regular

77T At specified

review of the  justification for detention.
times continued detéention must be authorised either by the
custody officer or by another police officer independent £from
the investigation.78 The first review of detention should
take place not more than six hours after detention was first
authorised. Subsequent reviews must occur at nine hour
intervals. At these reviews the arrested person is generally

entitled to be legally represented. The review is carried out
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by the custody officer in the case of a person who has been
arrested and charged. If the person has not been charged, the
review officer must be a police officer of the rank of
inspector or above who has not been directly involved in the

investigation.

3.43 The general 1limit on the period of detention for a

78 However, where

person who has not been charged is 24 hours.
a person has not been charged, an officer of the rank of
superintendent or above may authorise detention for a period of
36 hours if:79
(a) the detention is necessary to protect or gather
evidence relevant to the offence for which the

person was arrested;

(b) the person was arrested for a ‘serious
arrestable offence" as defined in sl116; and

(c) the 1investigation 1is being carried out in a
diligent and expeditious manner.

At the conclusion of the 36 hour period, an officer of this
rank may authorise a further 36 hours of detention if all these
three requirements continue to appiy. This means that a police
officer of suitable rank can authorise detention of a person

who has not been charged for a maximum period of 72 hours.

3.44 The magistrates' courts provide another avenue for
securing detention of a person suspected of I'committing a
serious arrestable offence" gho has not been charged. If a
police officer makes  an application to a magistrate for a
period of detentior to be authorised, then the arrested person

must be present and may be 1legally represented at the
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application for detention and furnished with the details of the

80 An application will only be granted if

police application.
the detention is necessary to secure or gain evidence and the
investigation is being conducted in a diligent and expeditious
manner. The magistrate can issue a warrant for a further 36
hours of detention and may extend the warrant authorising
detention, provided that the total period of detention is no

longer than 96 hours.81

3.45 Generally, where the police application to a magistrate

is refused, the person must be either charged or released

2

{(either on bail or unconditionally).8 However, even if the

police application has been refused, the person may continue to
be detained by an authorised police officer for a maximum

83

period of 72 hours. Shouid that period of extra detention

bring new evidence to 1light, the police may reapply to a

magistrate for an extension of the detention.84 The Act gives
the police added protection by providing:85
Any reference in ... (this Act) ... to a period

of time or a time of day is to be treated as
approximate only.

3.46 The principal safeguards of the rights and interests of
the arrested - person are the institution of the custody
officer's position, the provision for frequent review of
detention, the maintenance of a custody record, the definition
of the power of police to search86 and the rights of the

88 The

suspect to inform a friend87 and consult a solicitor,.
common law .tight of the suspect to remain silent when

questioned by a police officer has been maintained.
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B. Consequences of a Breach of the Act

3.47 The Police and Criminal Evidence Act does not set out
the consequences of a breach of its provisions with respect to
detention after arrest.89 The recent establishment of the
Police Complaints Authority may give an arrested suspect some

90 The Act generally provides that a court

form of redress.
may reject evidence that would have an "adverse effect on the
fairness of the ©proceedings". In the exercise of this
discretionary power, the court has to take ihto account '"all
the circumstances, including the circumstances in which the

evidence was obtained" in making such a ruling.91

3.48 The admissibility of confessions is more specifically
dealt with. The Act provides that if it is represented to the
court that a confession was obtained by oppression or anything
said or done which was 1likely to render the confession
unreliable, then the Court shall not admit the confession
unless the prosecution proves beyond reasonable doubt that

neither of these circumstances existed.92

C. Response to the Police and Criminal Evidence Act 1984

3.49 The work of the Royal Commission and the resulting
legislation has been controversial.93 Police have argued that
the legislation has resulted in a bureaucratisation of criminal
investigation and that the provision for the arrested person to
obtain legal advice will also impede investigation. Lawyers
have pointed out that a number of obscurities in the Act leave

the door open for long and costly litigation. Legal historians
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have argued that the Act is a political response to community

94 Others see the increase in

alarm at the rising crime rate.
powers available to the police as representing a fundamental
change in the role of the criminal law:

The ''new policing'" is a crucial part of the shift

from a society based on the 'rule of law" to one

based on "law and order". In the former, due

process and civil 1liberties are protected (at

least to some extent). But in a law and order

society they are redefined as causes of disorder,

since any attempt to exercise -due process. oOr
civil liberties is seen as creating disorder.

V. SCOTLAND
3.50 The Criminal Justice (Scotland) Act 1980 significantly
altered the law in Scotland. Prior to the Act, the police were
required to complete their investigations before arresting the
suspect.96 Police had traditionally tried to circumvent the
difficulties that this requirement imposed on their

investigations by '"inviting" suspects to assist the police.

3.51 The Act permits detention for up to six hours following
arrest for investigation of the offence for which the suspect
was arrested. Once this time has elapsed, the suspect must be
either released or charged. The purpose of this detention is
to allow a police officer sufficient time to determine whether
a prosecution should be commenced. Lidstone and Ear1y97 have
observed that the six hour period is more than enough to deal
with most arrested people but is hardly adequate for more

difficult and complicated cases.
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3.52 The Act seeks to clarify the rights and duties of an
arrested person by providing that he or she:98

* must be told of the offence for which he or she
is arrested and why he or she is detained;,

* must give his or her name and address;
* may decline to answer any questions;
* must be informed of his or her right to silence;

* must be taken to a police station as soon as is
"reasonably practicable";

* has the right to inform a friend or relative of
his arrest; and

* has no right to have a solicitor present at the
interrogation.

An official record of the detention must be kept by the police,

VI. UNITED STATES OF AMERICA
3.53 There are two important differences which distinguish
the American federal 1law of police powers of arrest and
detention from the Australian law. In the first place,
American federal law allows the police a limited power to
detain people for investigation without arresting them.
Secondly, the United States Constitution has important
implications for police powers of arrest and the investigation

of a suspect.

3.54 The Federal Rules of Criminal Procedure require a police
officer to take an arrested persomn "without unnecessary delay"
before the nearest available authorised judicial officer.99

The United States Supreme Court has said that the purpose of

70820-20390~7
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this law is to protect arrested persons against being subjected
to the "third degree" by police investigators. That Court has
also observed, with respect to this provision, that:

The history of 1liberty has 1largely been the

history of observance of procedural
safeguards, 100

3.55 The police have a 1limited power under the American
common law to detain a person briefly to verify that person's

10 For this power to be

identity or to obtain information.
lawfully exercised the <courts have not required a police
officer to have the same level of reasonable suspicion that
would justify an arrest. Even where such a practice 1is
authorised by 1legislation, howgver, there must be some
justification for the intrusion upon the 1liberty and privacy of
the citizen. If not, the provisions of the Fourth Amzndment to
the Constitution, which establishes the right of the people to

be secure in their person against unreasonable searches, will

be breached.

3.56 A police officer cannot require a person so detained to
attend a police station. Should the officer desire that a
person attend a police station, the officer must inform the
person that he or she is not under arrest and is not bound to
comply with the request to attend the station. In limited
circumstances, that is, where a reasonably prudent pérson would

realise that his or her safety or that of others was in danger,

the police may search the detained person for weapons. It has



79.

also been held that the Fourth Amendment requires that the
police present an arrested person before a judicial officer

without unnecessary delay.102

3.57 The Fifth  Amendment to the Constitution provides,

amongst other things, that no person:
shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life,
liberty or property, without due process of law.

It was considered by the ©Supreme Court in Miranda v

103 The majority of the Court expressed concern at

Arizona.
the long history of brutality used in the investigation of
crime and observed that physical brutality and psychological
intimidation was still, on occasion, used by the police. The
majority argued that an individual's right to refrain from
making statements which may tend to incriminate him or her must

104 Consequently they

be protected by effective safeguards.
required that before any interrogation of a person held in
custody, the person must be alerted to his or her rights to:

* remain silent and be warned that anything said by
the person may be used as evidence in court;

* consult a lawyer and have a lawyer present at any
interrogation; and

* have an attorney appointed if the person cannot
afford one,

These rights may be waived by the person but waiver must be
‘made ""'voluntarily, knowingly and intelligently".105
Furthermore, a person may decide to exercise these rights at
any stage during the investigation even after a valid waiver.

The concern of the majority judguent was to ensure that the

protection afforded the arrested person by the Fifth Amendment
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was effective. Failure to issue this warning or to permit the
exercise of the rights in question will result in the exclusion
from evidence of any statements made by the arrested person

after he or she should have been warned.106

3.58 The Miranda decision has been criticised by those who
regard it as according no aid to the innocent but protection

for the guilty. However, research <carried out by the

Australian Law Reform Commission indicated that the Miranda

rules had not affected the detection and conviction of

107

criminals. On the other hand, some commentators believe

that the . decision has made little impact on police

practice.108
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Chapter 4

TENTATIVE PROPGSALS FOR REFORM

I. GENERAL
An Integrated Collection of Rules
The proposals which follow represent a collection of
individual rules, which is designed to create a
comprehensive and integrated schene. In formulating the
rules, an attempt has been made to balance the interest of
the community 1in securing the personal 1liberty of the
individual - and 1its interegt in promoting effective 1law
enforcement. In order that this balance is preserved, the
rules proposed should not be dismantled into their

individual parts.

A Code of Arrest and Detention

The rules governing powers of arrest and detention, and the
relevant procedures to be followed in the exercise of those
powers, should be specified by a single legislative
enactment designed to clarify the existing law and practice
and be expressed in a manner which is both understandable
and easily accessible. These rules should define firstly,
the circumstances in which the exercise of the powers is
permissible; secondly, the p;ocedure to be followed both
before and after the arrest 6f a person and thirdly, ' the

consequences of a breach of an applicable rule.

I~
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Fundamental Principle of Legality

It is fundamental that in a free society there should be no
encroachment upon individual freedom and privacy except to
the extent that this is authorised by law and is justified

by the public interest.

International Covenant on Civil and Political Rights
It should be regarded as fundamental in a free society that:
(1) No person shall be subjected to torture or
to cruel, inhuman or degrading treatment.
(Article 7.)
(2) Any person deprived of his or her 1liberty
shall be treated with humanity and with
respect for the inherent dignity of the
human person. (Article 10.)
These  basic principles should be incorporated in

legislation governing powers of arrest anrd detention,

Obtaining Community Views on Policing

There should be some effort made to ensure that there is
adequate ' knowledge and understanding in the community of
the manner in which these rules are intended to operate and
continuing assessment made of the way they are actually

used in practice.

Arrangements should be made in each police district for
obtaining the views of people living in that area about
matters concerning the policing of the area and for
obtaining their co-operation with the police in preventing

crime in the area.
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The Commissioner of Police or his representative should
consult local government authorities in each such district
regarding the arrangements that would be most appropriate

for the particular district.

Definitions
Where the expression '"police officer" 1is wused in these
proposals, it should be taken to refer also to any other

duly authorised person acting as an agent of the State.

The term. "court' is used to mean a judge, magistrate or a
justice of the peace employed by the Attorney General's

Department.

In several of these proposals, provision 1is made for
contacting a court by radio or telephone. The procedure
envisaged is that a "court" should be available at all
times of the day and night to receive applications of
various kinds by radio or telephone. Depending on the need
for its servicés, the ‘'court" would be one or more
magistrates or justices who would be on duty at a city
location. ;he need to establish night and weekend courts
is 1imperative if the detention of arrested people for
substantial periods of time without being brought before a

court is to be avoided.

A "serious offence'" is one which carries a maximum penalty

of 12 months imprisonment or more.
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II. POWERS IN RELATION TO PEOPLE WHO
HAVE NOT BEEN ARRESTED
Power to Stop and Search
A police officer may stop any person or vehicle and conduct
a search for unlawfully obtained or prohibited articles if
the police officer has reasonable groungs for suspecting
that - he or she will find evidence relevant to the

commission of a criminal offence.

This power may only be exercised in a public place or in
any other place to which members of the general public have
ready access. It should not be exercised in a dwelling in
which the suspected person lives or where he or she is

lawfully entitled to be for the time being.

A person or vehicle may be. detained for the purpose of
conducting such a search only for so long as is reasonable

and necessary for the conduct of the search.

Note: A general and unqualified power to stop and search

for unlawfully obtained and prohibited articles is to be

found in the Crimes Act 1900 s357E.

Power to Demand Name and Address

A police officer may require a person whose identity is
unknown to give his or her name and address to the officer
if the officer reasonably believes that the person may be
able ‘to assist his or her inquiries in relation to a
criminal -offence, irrespective of ‘whether the person is

.

suspected of being implicated in the offence or not.
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When requesting a person to give his or her name and
address, the police officer should specify the reason why
the information 1is sought. There  should also be a
reciprocal right for a person of whom such a request is
made to demand and receive from the police officer his or

her name, rank and the station at which he or she is based.

Note 1: It should be an offence for a person to refuse a
lawful and reasonable request to give his or her name and

address or to give a false name or address.

Note 2: Under the Motor Traffic Act 1909 s5, the driver of
a motor vehicle is obliged to disclose his name and place

of address on request by a police officer.

Power to Set Up Road Checks .

Where a police officer of or above the rank of
superintendent believes it necessary on reasonable grounds
and in the 1interest c¢f public safety, he or she may
authorise in writing a police officer to make a search of
any vehicle in a nominated area or passing a nominated
location for the purpose of ascertaining whether the
vehicle 1is carrying unlawfully obtained or prohibited
articles or a person who:

(1) has committed a serious offence;

(2) is reasonably suspected - of be1ng about to
commit a serious offence;

(3) is the subject of an outstanding warrant
issued by a court; or

(4) is a prisoner unlawfully at large.

E iy,
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Authorisation to set up a road check may only be given
where the police officer believes on reasonable grounds
that a vehicle which satisfies the specified criteria is

likely to be in the nominated area or location.

Authorisation may be obtained by telephone or radio if it
is impracticable to obtain it in writing. The

authorisation should be adequately recorded.

It should be an offence for a person to refuse to comply
with a lawful and reasonable request made by a policw
officer at a road check. It is currently an offence under
r62 of the Motor Traffic Regulations to disobey the
reasonable directions of any member of the police force as

to the regulation of traffic.

Use of Devices to Immobilise Vehicles

A police officer of or above the rank of Superintendent may
authorise in writing the wuse of any prescribed device
designed to immobilise a moving vehicle where he or she
considers it necessary on reasonable grounds to be in the
interests of public safety.

Authorisation may be obtained by radio or telephone where
it 1is impracticable. to obtain it in writing. The

authorisation should be adequately recorded.
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11. Detention Without Arrest Generally Prohibited
Apart from the powers created by paras 7, 8 and 9 above, a
police officer should not have the power to detair any
person against his or her will for any purpose unless that
person is either arrested by a police officer or has been

taken into custody by a police officer following his or her

lawful arrest by a private citizen.

12, Questioning Before Arrest
Apart from the powers created by para 8 above, a person
should not be required to answer ary questions put to him
or her by a police officer but may answer such questions

voluntarily.

A police officer should not question a person whom he has
reasonable grounds to believe may have committed a criminal
offence nor seek to have that person attend voluntarily at
a police  station or anywhere else for the ‘purpose of
procuring evidence against him or her without> previously

cautioning the person in the terms contemplated by para 29.

Where a police officer questions a person who has not been
arrested ‘but is reasonably suspected of having committed an
offence, the questioning should be electronically recorded

in accordance with the guidelines set out in para 37.

70820-203%0-8
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13. Voluntary Attendance at a Police Station
Where a person who has not been arrested attends
voluntarily at a police station or voluntarily accompanies
a police officer to any place, the person should be free to
leave the police station or the company of the police
officer as the case may be unless he or she is arrested. A
person who is in the voluntary company of a police officer
should be informed that he or she is not under any form of
restraint and has the right to leave the company of the

police officer at will.

Where the status of a person who is in the voluntary
company of a police officer changes to being that of a
person who would be arrested if he or she attempted to
leave, the person must be informed of the change in his or

her position immediately it occurs.

A suspected person who has not been arrested shall not
remain in police custody for more than four hours. Where a
person is arrested after having been in the voluntary
company of a police officer, the time periods prescribed by
para 24 should run from the time at which that person
commenced to be in the company of a police officer as a

suspected person.



14, Use of Summons Procedure

Where a police officer has made a decision to bring a
person before a court to be charged with a criminal
offence, he or she may ask a court to issue a summons
requiring the attendance of that person at a nominated
court. The 1legislation should recognise the principle that
either the summons procedure or the court attendance notice
procedure (see para 53) should be used in all circumstances
except those where the conditions justifying the use of the

power of arrest exist (see para 5).

The use of summons procedure should not be mandatory in any
particular «class of offences. In some <circumstances,
notwithstanding the minor nature of the offence, the use of
the power of arrest may be. the only effective means of

enforcing the law.

III. THE POWEPR. TO ARREST

15. Authority to Arrest Without Warrant

A police officer may arrest a person without a warrant if
he or she has a suspicion based on reasonable grounds that
the person:

(1) has committed a criminal offence;

(2) is about to commit a criminal offence;

(3) is the subject of an outstanding warrant
issued by a court;

(4) is a prisoner unlawfully at large.
The police officer must also  believe that it is not
practicable to obtain a warrant for arrest and that it 1is

necessary to arrest the person:
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(1) to ensure that the person will appear in
court;

(2) to conduct investigative procedures
authorised by statute;

(3) to prevent interference with the
administration of justice;

(4) to prevent the continuation or repetition of
a criminal offence;

(5) to ensure the safety of any person or
property; or

(6) to establish thé identity of the suspected
person.

Note 1: This proposal 1is designed to ensure that police
officers proceed by way of summons or court attendance
notice if it is practicable to do so, or, putting this
another way, to confirm that the power of arrest should

only be used as a last resort. (See para 14.)

Note 2: The use of the broader term 'suspicion' is intended
to cover the situation where a police officer's state of
mind goes beyond mere suspicion and includes a belief that

the nominated circumstances exist,

Note 3: Current case law holds that the words ''reasonable
grounds for suspecting' require not only that the police
officer in question has reasonable grounds for suspecting,

but that he or she does actually suspect.
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Note 4: The power of arrest should not be 1limited to a
range of offences of a particular kind. The availability
of the power should depend, not primarily on ‘the
seriousness of the offence, but on the necessity for arrest

as a means of enforcing the law,

Note 5: The current law which provides that it 1is an
offence for a person to resist or obstruct a police officer
in the lawful exercise of his or her power of arrest should

be preserved.

Note 6: The concept of a person '"found committing" a
criminal offence has been abandoned. A person who falls
into that category, which has proved difficult for courts
to define, must for all practical purposes also fall into
the category of a person who '"has committed a criminal

offence'.

Obtaining a Warrant for Arrest

A police officer may obtain a warrant for the arrest of a
person. by swearing an information before a court alleging
that the person has committed a criminal offence, and
setting out the relevant circumstances justifying the use

of the power of arrest.

Where it is impracticable to swear an information before a
court, an application for the issue of a warrant for arrest

may be made to a court by means of a radio or telephone,
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and may be made directly by the police officer seeking the
issue of the warrant or by another police officer acting on

his or her behalf.

Any proceedings relevant to an application for the issue of

a warrant for arrest should be adequately recorded.

Issuing a Warrant for Arrest

A court may issue a warrant to authorise the arrest of a
person . where ~ the court 1is satisfied that there are
reasonable grounds for suspecting that the person named in
an information has committed the offence therein alleged
and that the arrest is necessary:

(1) to ensure that the person will appear in
court;

(2) to conduct investigative procedures
authorised by statute;

(3) to prevent interference with the
administration of justice;

(4) to prevent the continuation or repetition of
a criminal offence; or

(5) to prevent ﬁersonal injury or serious damage
to property. :

The failure of a person to comply with a summons {(para 14)
or court attendance notice (para 53) shall be a prima facie

ground for justifying the issue of a warrant for arrest.

Any proceedings relevant to the issue of a warrant for

arrest shall be adequately recorded.

s
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This proposal alters the current law by providing that the
court, not only the person making the application for a
warrant, must consider whether there are reasonable grounds

for its issue.

The Means of Effecting an Arrest
A police officer may arrest a person in his or her physical
presence by:

(1) informing the person that he or she is under
arrest; or

(2) physically taking a person into custody.

In effecting an arrest, the police officer is entitled to
use as much force as he or she reasonably believes to be

necessary in the circumstances.

Immediately upon arrest, or so soon afterwards as it is
reasonably practicable to do so having regard to the
condition - of the arrested person and other relevant
circumstances, the arresting police officer should give the
arrested person the information prescribed by para 22 and
caution the arrested person in the terms prescribed by

para 29.

The Use of Weapons and Restraining Devices

A police officer is entitled to use restraining devices
such as handcuffs in effecting an arrest only if he or she
reasonably considers that their use is necessary to effect
the arrest, to prevent the escape of the person from lawful

custody or to secure the safety of the arresting officers.
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Lethal or dangerous weapons should only be used where the
person making the arrest reasonably believes that their uss
is necessary in the interest of public safety and is
satisfied that no other means is available to effect the

arrest or prevent an escape,

Entry Onto Premises to Effect an Arrest
A police officer may enter any premises without the consent
of its owner or residents for the purpose of effecting an
arrest where the police officer:

(1) is in possession of a warrant for arrest; and

(2) believes on reasonable grounds that the
person who is the subject of the warrant is
on the premises; and

(3) has announced his or her presence and
identity, has made a demand to enter and has
either been refused entry or has waited a
reasonable period of time to allow
permission for entry to be granted.

A police officer need not comply with these requirements:

(1) where it is 1impracticable to obtain a
warrant for the purpose of the arrest; or

(2) where there are reasonable grounds to
believe that the person to be arrested has
committed or is about to commit an offence
likely to endanger life or cause serious
injury; or

(3) where the police officer is in pursuit of
the person to be arrested and there is a
likelihood that he or she will try to escape
the dwelling; or

(4) where there are vreasonable grounds to
believe that to do so would endanger the
life or safety of any person.

This proposal does not materially alter the current law.
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The Power of Private Citizens to Arrest
Any person who is not a police officer may arrest without
warrant:

(1) a person whom he or she believes on
reasonable grounds has committed a ''serious"
criminal offence, that is an offence which
carries a maximum penalty of 12 months
imprisonment or more; or

(2) a person whom he or she has been told by a
police officer to arrest.

A private citizen who arrests another person should
deliver the arrested person into the custody of a police
officer or a court as soon as possible after the arrest is

made.

In Canada there is a proposal that a private person may not
arrest anyone under these provisions if a police officer
present at the scene has, fo the knowledge of that person,
made a determination that an arrest should not be made. We

invite comment as to the desirability of such a rule.

Information to be Given to an Arrested Person
When a person is arrested by a police officer, he or she
must be informed:

(1) of the fact of the arrest having been made;

and

(2) of the grounds for the arrest,
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If the arrest is made pursuant %o a warrant, the arrested
person should be shown the warrant authorising the arrest.
If it is not feasible for the arresting officer to be in
possession of the warrant at the time of the arrest, he or
she should inform. the arrested person of the offence for

which the arrest warrant has been issued.

Where compliance with these requirements 1is rendered
impracticable by ‘the conduct or condition of the arrested
person or by other circumstances, these requirements  should
be complied with as soon as it is reasonably practicable to

do so.

Power of Search on Arrest
A police officer may search a person who has been arrested
if the police officer has reasonable grounds for believing
that the arrested person:

(1) may be in possession of anything which might
present a danger to himself or herself or
others;

(2) may possess anything which might be evidence
relating to the offence being investigated;
or

(3) may possess anything which might be used to
assist an escape from lawful custody.

The police officer should also have the power to segrch any
premises or vehicle in which the arrested person was at the
time of arrest where he or she has reasonable grounds to
suspect that evidence relating to the offence for which the

arrest was made may be found.
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The power to search contained in this proposal should only
be used to authorise a search reasonably required by the
circumstances of the arrest and should not authorise a
personal search involving an internal examination or the

exposure of the person. (See para 39.)

IV. PROCEDURE FOLLOWING ARREST
Detention Following Arrest Permitted
Where a person has been arrested by a police officer
exercising the power described in para 15, or by a private
citizen in accordance with the procedure described in para
21, or by wasrant, the person may, if any of the conditions
in para 25 are satisfied, be detained in the custody of a
police officer for such time as is reasonable in all the
circumstances (see para 38), but for no more than four
hours from the time of arrest. At the expiry of this
period, the arrested person must be either:
(1) released unconditionally;
(2) released on condition that he or she
undertakes to attend at a nominated police
station at a specified time (see para 48);
(3) released with or without bail having been
informed of the nature of any offence with
which he or she is to be charged and, where
appropriate, on condition that he or she
undertake to attend a nominated court at a
specified time; or
(4) brought before the nearest available court
uniess a court has authorised an extended

period of detention in the manner described
in para 30.
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Where it 1is determined that a person should be brought
before a court and this is impracticable because of the
unavailability of a «court at 'a reasonably convenient
location to enable the specified time limits to be complied
with, notice of the fact of the arrest and subsequent
detention and of the intention to bring a person before a
court should be given to a court by radio or telephone,
The arrested person should be brought before a court as
soon as is practicable thereafter unless the court to whom
the notification is made orders that the person should be

released unconditionally or otherwise.

Grounds for Detention Following Arrest
A person who has been arrested should only be detained by a
police officer if it is necessary:
{1) to enable the police officer who made the
arrest to confirm or dispel the suspicion on
which the arrest was based,.

(2) to ensure that the person will appear in

court;

(3) to conduct investigative procedures
authorised by statute; (see Part VI, paras
37-47);

{4) to prevent interference with the

administration of justice;

(5) to prevent the continuation or repetition of
a criminal offence;

(6) to protect the physical safety of any person
or to prevent serious damage to property; or

(7) to establish the identity of the arrested
person.
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Transmission of the Arrested Person to a Police Station

Where it has been determined by a police officer that an
arrested person should be detained on any of the grounds
specified in para 25, the person should be taken as soon as
is reasonably practicable after his or her arrest to a
police station unless the police offiéer who has the
custody of the person decides that he or she should be
released earlier. Upon arrival at the station, the
arrested person should be brought immediately before a
police officer who is for the time being exercising the
function of the custody review officer as described in

para 27,

Role of the Custody Review Officer

In each police station one or more police officers should
be designated to be a ‘"custody review officer", The
officer should be of or above the rank of sergeant or the
officer in charge of the station for the time being. The
police officer who made the arrest should not act as the

custody review officer unless there is no other person

available to perform that function,. When an arrested

person is brought to a police station, he or she should be
brought. immediately before the custody review officer. It
should then be that officer's duty to find out the grounds
upon which the arrest has been made and the grounds on
which it is determined that the arrested person should be

detained in custody.



106.

The custody review officer should be required to inform the
accused person of the following, where applicable:
(1) the grounds for his or her arrest;

(2) the right to have access to a telephone to
make a private telephone call;

(3) caution the arrested person in the terms
described in para 29;

(4) the right to make and have recorded his or
her own statement;

(5) the right to have the assistance of an
interpreter;

(6) in the case of people under 18 years of age,

the right to have a parent or guardian
present during any questioning.

After considering all the relevant circumstances, the
custody review officer should then decide whether it is
reasonable for the accused person to be detained for any
period of time prior to being taken before a court or
release from custody, whether unconditionally or on bail,
The custody rteview officer should make a determination  as
to what would be a reasorable time for carrying out those
things that need to be done prior to bringing the arrested
person before a court or releasing him or her. This
decision should be made by reference to the factors
- specified in para 28 and should not be for a period in
excess of four hours. The arrested person should be

informed of the decision,
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The custody review officer should, at the expiration of
that period which has been determined to be a reasonable
period, ensure that the arrested person is either released
or that he or she is taken before a court for the purpose
of being charged with an offence. If the period determined
as reasonable 1is less than four hours, it may be extended
by the custody review officer if there are reasonable
grounds to do so, but not so as to extend the total period

of detention beyond four hours.

All relevant communication between the custody review
officer and the arrested person should be recorded,
preferably on videoﬁape, but in any event by some means
which demonstrates whether the prescribed procedure has

been complied with.

The Determination of a Reasonable Time for Detention

The time during which an arrested person may be detained
following his or her arrést must be reasonable bearing in
mind all the relevant circumstances including:

(1) the number and complexity of the matters to
be investigated;

(2) whether the arrested person has indicated a
willingness to answer questions;

(3) whether a police officer reasonably requires
time to prepare for any interview of the
person in custody;

(4) whether facilities are available to conduct
an interview or other investigations;

(5) the number of people apart from the arrested
person who reasonably need to be questioned
during the period of custody;
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(6) whether it is necessary to visit the place
where the offence under investigation 1is
believed +to ' have been committed, or any
other place reasonably connected with the
investigation of the offence;

{(7) whether time 1is required to permit the
arrested = person to communicate with a
lawyer, friend or relative;

(8) the time required to allow a lawyer or an
interpreter to arrive at a place where
questioning or investigations are to take
place;

(9) whether the gquestioning of the arrested
person should be delayed so that he or she
may receive medical attention;

(10) whether the questioning of the arrested
person should be delayed to allow that
person to rest;

(11) the pericd of time during which the arrested
person has been in the company of a police
officer prior to and after his or her
arrest; and

(12) any other matters which are relevant to the
investigation of the offence that the

arrested person is reasonably suspected of
having committed.

29, Caution Following Arrest
A police officer who arrests a person should, at the time
of making the a}rest, give that person a warning in the
following or similar terms:
You have a right to remain silent and you are
free to exercise that right at any time. If you
wish to make a statement or answer questions,
anything you say will be recorded and may be
introduced as evidence in court. Before you

make a statement or answer any questions you may
contact a lawyer.

The police officer should ask the arrested person whether
he or she understands the warning, and if there is any

failure to do so, it should be repeated.
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A warning in these terms should again be given to a person
who has been arrested and who is presented before a custody
review officer at a police station. The warning should be
given by the custody review officer and’ be adequately
recorded, preferably by way of videotape. Where there is a
need for an interpreter, the warning should be given ts the

arrested person in his or her own language before any

questioning or other investigative procedure is commenced.

30. Grounds for Extension of Detention Period

Where a police officer wishes to detain an arrested person
in custody for a period extending beyond four hours after
the time of arrest, the police officer must obtain the
authorisation of a court. The applicaticn may relate to
the investigation of the offence in respect of which the
person was arrested or any other offence in respect of
which a reasonable suspicion arises during the period
between the time of arrest and the making of the

application.

Where such an application is made to a court, both the
police officer making it and the arrested person are
entitled tb be heard and may be represented by a lawyer.
If the court refuses the application, the arrested person
should either be released immediately or, where an
information alleging an offence has been sworn, charged by
the court with that offence. If this occurs the court

should then determine the question of bail. If the court

70820-20390~9



31.

110.

grants the application for the time to be extended, it may
authorise the detention of the arrested person for such

period as it considers is warranted,.

Where it is impracticable to make such an application by
bringing the arrested ©person before a court, the
application may be made and determined by telephone or
radio. If the court refuses such an application and does
not order the release of the arrested person, he or she
should be brought before a court as soon as practicable

after the refusal of the application.

Any proceedings relevant to such an application should be

adequately recorded.

V. SERVICES AVAILABLE TO AN ARRESTED' PERSON

Right to have a Person Informed of an Arrest

When a person has been arrested and is being held in
custody in a police station, he or she should be entitled
to have a relative, friend or someone who is likely to take
an interest in his or her welfare informed of the fact of
the arrest and the place of detention. This entitlement
may be denied where a police officer has reasonable grounds
for believing that informing the person of the fact of the
arrest will lead to interference with evidence in the case
or will alert other people suspected of having committed an
offence or will hinder the Trecovery of any property

relevant to the offence.
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When an arrested person is moved from one police station to
another, he or she should have the right to inform another
of the new place of detention. The same conditions as

above should apply.

Acress to Legal Advice

The terms of the caution (see para 29) to be given to
arrested people by both the arresting police officer and
the custody rteview officer at a police station include
informing the arrested person that he or she may contact a

lawyer.

In order to give the right to contact a lawyer practical
value, an arrested person should be given the means to
exercise the rtight if it is desired to do so., This entails
allowing the arrested person to contact a lawyer by
telephone and to have a private telephone discussion and
also the right to have a private conference if and when a

lawyer arrives at the police station.

Legal Aid for Accused People at Police Stations

For accused people who are unable to afford the services of
a lawyer, the duty solicitor scheme which presently
operates in the Local Courts should be extended so that
arrested people have access to a lawyer whilst they are at
a police station. This scheme would need to be staffed on
a 24 hour basis. We acknowledge the potential cost of such
a scheme and suggest that the feasibility of both a

publicly funded and a voluntary system be examined.
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English legislation provides for a scheme of duty
solicitors who are 'to be available to assist and advise
people who have been arrested and held in custody and to
exercise their right to consult a solicitor., The scheme
that has been established gives arrested people access to
legal advice at all hours of the day and night. A similar
scheme has been established in Victoria on an experimental

basis.

34. Availability of Medical Treatment

35.

In accordance with the spirit of the provisions of the
International Covenant on Civil and Political Rights (see
para  4), medical treatment should be available for any
arrested person who reasonably requests it or reasonably
appears to need it. The cost of such treatment should be

borne by the arrested person.

Opportunity for.Refreshment

In accordance with the spirit of the provisions of the
International Covenant on Civil and Political Rights (see
para 4), people who have been arrested should be provided

with reasonable toilet facilities, food and drink.

If a person is to be brought beforer a court following
arrest and without having been released in the meantime, he
or she should be given, where reasonably possible, the
opportunity to wash or shower and obtain a change of

clothes prior to his or her appearance in court.
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VI. INVESTIGATIVE PROCEDURES

Questioning Following Arrest

When an arrested person is brought before a custody review
officer following arrest, his or her rights and obligations
regarding questioning by the police should be explained.
If the police desire to question a person following his or
her arrest, this must be made known to the custody review
officer and the willingness of the arrested person to .be

questioned then determined.

Questioning may relate to the matter in respect of which
the accused person was arrested or any other matter in
respect ‘of which a reasonable suspicion arises during the

course of the investigation following arrest.

All questioning of an arrested person should be adequately
recorded, preferably by videotape and in accordance with

the procedural guidelines set out at para 37.

The Use of Electromic Recording Equipment

Police stations should be  equipped with facilities to
record interviews by electronic means, preferably
videotape. All relevant oral communication between the
arrested person and a police officer should be recorded.
In particular, the meeting between the custody review
officer and the arrested person should be electronically
recorded as well as any subsequent questioning of the
arrested person. The procedure for electronic recording

should generally follow these guidelines:

/ 25
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(1)

(2)

(3)

(4)

(5)

(6)

(1)

(2)

114.

prior to asking questions on the facts of
the matter under investigation, there should
be a series of standard questions to be
recorded in the course of all interviews,
These questions should establish that the
arrested person understands his or her
rights and obligations and consents to the
questioning being recorded;

where a person who has been arrested has
made an incriminating statement prior to the
conduct of a recorded interview, the fact
that that statement was made should be put
to the person in the course of the recorded
interview and the person asked whether or
not he or she agrees that the statement was
made;

the whole of the interview should be
recorded and the arrested person should
either be given a record of it or be told
where he or she may have access to such a

. record;

a police officer should have the power to
suspend the recording of an interview only
where this has been requested by the person
being interviewed;

either the equipment wused to record the
interview or the procedure adopted should
include a means of verifying the time at
which the interview was taken;

there should be safeguards designed to
ensure that recordings are not tampered with
or destroyed,

Power of Search at a Police Station
An arrested person may be searched at a police
where there are reasonable grounds for suspecting that he

or she is in possession of anything:

which is material to the specific offence in
relation to which he or she has been
arrested;

which is material to some other criminal
offence;
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(3) which may be used to cause personal injury
or damage to property; or

(4) which may be used to assist an escape.

Anything found on the arrested person, including clothing
and personal effects, may be seized if the police officer
has reasonable grounds for believing that they fall into

any of the nominated categories,

When a person has been brought to a police station
following arrest, the custody review officer shall make a
record of everything which has been seized from an arrested

person.

Personal Searches

In accordance with the current 1law, a personal search
should only be conducted on the authority of an officer of
the rank of sergeant or above, A search may be authorised
if such an officer has reasonable grounds for suspecting
that a person who has been arrested may have concealed on
his or her person anything which might be a material item
in the investigation of an offence or be used to cause

physical injury while he or she is in police custody.

Searches 1involving the exposure of the person should be

conducted by a police officer of the sdme sex ‘as the person

who is subjected to the search.
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Personal searches involving an internal examination should
be conducted by a suitably qualified person, that is, a
registered medical practitioner or a registered nurse, and
may only be conducted at a police station, a hospital, the
surgery of a registered medical practitioner or at a place

used for medical purposes.

In accordance with the current law, a police officer may
use such force as 1is reasonably necessary to enable a

medical practitioner to make the authorised examination.

A written Tecord of the authorisation for the search and
the reasons for it should ©be made. Where it is
impracticable to obtain authorisation for the search in

person, it may be obtained by means of a telephone or radio.

Fingerprinting

The fingerprints of any person may be taken by a police
officer where the police officer has reasonable grounds to
do so and the person consents to his or her fingerprints

being taken.

A person who has been arrested may have his or her
fingerprints taken where a police officer believes on
reasonable grounds that it may help to confirm or disprove
the involvement of the arrested person in an offence or
where the police officer considers it necessary for the

purpose of establishing the identity or previous criminal
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history of the arrested person, If the arrested person
does not consent to the taking of fingerprints, this may be
authorised by the custody vreview officer and such
reasonable force as is necessary used to take the

fingerprints,

A person who has been convicted of a serious offence may be
required by the court in which he or she has been convicted
to attend at a police station for the purpose of having his
or her fingerprints taken. This may only be done where the
fingerprints of the person were not taken at the tiwme when
the offence was being investigated and should be done
within a reasonably short time after the person has been

convicted of the offence in question.

For proposals regarding the destruction of fingerprints see

para 60.

Photographing

Any person may consent at any time to having his or her
photograph taken by a police officer. A police officer may
photograph a person without his or her consent:

(1) if the person has been arrested;

(2) if the taking of the photograph is
considered reasonable for the purpose of
effective investigation; or

{3) where the person has been convicted of a

serious offence, for the purpose of keeping
a record of his or her appearance.
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The photograph. should be of so much of the arrested person
as 1is considered reasonable having regard to the purpose
for which it is taken and should not involve subjecting the

arrested person to any indignity or embarrassment.

Obtaining Forensic Evidence

A police officer should be entitled to carry out certain
investigative procedures on an arrested person where the
police officer has reasonable grounds to believe that it
would provide evidence relating to the offence for which
the person has ‘been arrested., In addition to those already
provided for above, the following investigative procedures
should be permitted:

(1) taking of prints or impressions £from any
exterior part of the boedy;

(2) taking of heair samples;
(3) taking of samples from fingernails;

{4) removal of other substances from the
externzl body;

{8} taking of saliva samples;

(6} making dental impressions;

(7) seizure of clothiug;

(8) recording the voice of the arrested person;
(9} obtaining blood samples;

(10) obtainidg  relevant measurements of  the
arrested person;

(11} che sclentific analysis of any wmaterial
obtained through the exercise of these
POWETS .
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In each case, the arrested person should be informed of the
intention to carry out such a procedure. Where the person
does not consent, the police officer should be required to
obtain the order of a court compelling the arrested person
to submit to the investigation in question. Where it is
considered necessary, such an order may be obtained from a

court by radio or telephone,

Where the procedure in question involves the risk of injury
being caused to the arrested person, or requires
professional skills, it should @ be <carried out by a

qualified medical practitioner.

Conduct of Identification Parades

The conduct of identification parades should be strictly
regulated by rules designed to ensure that the practice is
fair, Precautions should be taken to ensure that the risk
of erroneous ‘identification through the attention of the
witness being directed especially towards the suspected
person 1is minimised. Participation in an identification
parade must be voluntary, but refusal to participate méy
result in the use of identification procedures which offer
less safeguards to the accused person against the risk of

mistaken identification.

It is suggested that the terms of thkese rules should be in
a form which resembles the relevant cgujlish rules. They

are.:
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Rule 1

As soon as practicable after the officer in the
case  has made the decision that an
identification parade may be required, the

suspected person should be given written notice
of the identification parade procedure including
an explanation of his or her rights and
obligations regarding ° the conduct of the
parade. He or she should ©be asked to
acknowledge in writing the fact that the terms
of the notice are understood.

Rule 2

A suspected person has the rTight to have a
solicitor or a friend present at the parade
provided . that this can be arranged without
causing unreasonable delay or difficulty. His
or her attention should be drawn to this when he
or she is first served with the written notice
of the parade.

Rule 3

Where the suspect is under 18 years of age, his
or her parents or guardian should be informed of
the holding of the parade and be invited to be
present. The parade should not be held unless
the juvenile's parent, guardian or solicitor or
(if it is not practicable for one of these to
attend) another adult nct being a police officer
is present.

Rule 4

Where a witness to the parade is under 18 years
of age, arrangements should be made for him or
her to be accompanied by an adult, a parent or
guardian if practicable, who is not also a
witness, but the adult should not be permitted
to intervene and should be advised accordingly.

Rule §

When a prison inmate is required for
identification, he or she should normally be
invited to go to a police station for an
identification parade, If he or she refuses he
or she should be deemed to have refused to
attend a parade.
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Rule 6

Where there 1s a serious security problem the
parade may be held in a prison but must be
conducted as far as possible under normal parade
rules, Members of the public should make up the
parade unless there are serious security
objections to their admission to the prison
establishment.

Rule 7

Immediately before <¢he parade, the officer in
charge of the ©parade should interview the
suspected person and ensure that he or she has a
copy of the written notification and explain the
procedures governing the conduct of the parade
to him or  her. The ‘Judges' Rules provide
guidance on the cautioning of a suspect before
he or she 1is asked questions relating to the
offence. = Whilst those Rules do not apply where
the questioning relates solely to the conduct of
the parade, the suspect should be told that he
or she need not say anything at any stage during
the parade, but that anything he or she does say
will be recorded and may be given in evidence in
any subsequent court proceedings.

Rule 8

The officer in charge of the parade should
always be an officer of rank not 1lower than
sergeant.

Rule 9

An officer concerned with the investigation of
the case against the suspect shall take no part
in the arrangements for or the conduct of the
parade, and 1if present at the parade shall not
intervene ‘in any way and should be so positioned
that he or she can at all times be seen by those
forming the parade line.

Rule 10

Once the identification parade has been formed
everything afterwards in respect of it,
including any instruction to a witness attending
it as to' the procedure that they are to adopt,
should  take place in the presence and hearing of
the suspect and of any person who is present in
accordance with Rule 2 or 3.

12,(
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Rule 11

All unauthorised persons should be strictly
excluded from the place where the identification
parade is held.

Rule 12

No information should be given to the witness of
the identity of the suspect. The witnesses
should be prevented firom seeing any member of
the parade before they are brought in for the
purposes of making an identification, and in
particular should not be allowed any opportunity
of seeing the suspect in circumstances
indicating that he or she is the suspect, before
or after the parade. Witnesses should also be
prevented £from talking with each other while
waiting to see the parade.

Rule 13

Witnesses who have previously seen a photograph
or description of the suspect should not be led
into identifying the suspect by reason of their
recollection of the. photograph or description
as, for instance, by being shown the photograph
or description shortly before the parade,

Rule 14

The suspect should be placed among persons (at
least eight, or if practicable, more) who are as
far as possible of the same age, height, general
appearance, including standard of dress and
grooming, as the suspect. Members ~of an
homogeneous group such as the police or army
should not normally be used as participants in
an identification parade unless the suspect is a
policeman or a soldier., One suspect only should
be included in a parade unless there are two
suspects of roughly similar ,appearance in which
case they may be paraded together with at least
12 other persons. In no circumstances should
more than two suspects be included in one parade
and where there are separate parades they should
be made up of different persons.

Rule 15

Occasionally all members of a group are possible
suspects, In such -circumstances, separate
parades should be held for each of the people in
question unless there ' are two suspects . of
similar appearance when they may appear on the
same 'parade with at least 12 other people who
were not implicated.
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Rule 16

The suspect should be allowed to select his or
her own position in the 1line and should be
expressly 'asked if he or she has any objection
to the other participants in the parade, or the
arrangements. Any objection should be recorded
and, where practicable, steps should be taken to
remove the grounds for objection.

Rule 17

The witnesses should be brought in one by one.
Witnesses waiting to see the persons paraded
should not be allowed to communicate with or
overhear a witness who has already seen the
parade. The officer conducting a witness to a
parade should not discuss the composition of the
parade with the witness and, in particular,
should not disclose whether any previous witness
has made any identification.

Rule 18

The officer in charge of the parade should tell
the witness expressly that the person he or she
saw may or may not be in the parade. This
should be done just before the witness inspects
the parade. The witness should then be asked
whether the person he or she has come to
identify is on the parade. He or she should be
told that if he or she cannot make a positive
identification he or she should say so.

Rule 19

It may sometimes happen that a witness desires
to see the suspect with a hat on or a hat off
and there is no objection to the persons paraded
thereupon being asked to wear or remove hats,
If a witness asks to hear members of the parade
speak or see them move, he or she should be
asked whether he or she can first identify any
persons on the parade on the basis of appearance
only, and his or her reply should be .noted.
When  the request is to hear members of the
parade speak, he or she should be reminded that
the participants in the parade have been chosen
on the basis of physical appearance only.
Members of the parade may then be asked to
comply with the witness' request to hear them
speak or see them move.
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Rule 20

The parade should be formed in a manner which
assigns to each of its members a clearly visible
identity number, This may be best achieved by
placing numbers on the floor in front of the
members of the parade. Rather than being asked
to touch a person whom he or she purports to
identify, a witness should be asked to identify

the person by  the identity -number. The exact
words used by the witness should be adequately
recorded.

Rule 21

After each witness has left the Toom the suspect
should be informed that he or she may change his
or her position in the 1line.

Rule 22

When the 1last witness has 1left, the suspect
should be asked whether he or she wishes to make

any comments on the conduct of the parade and
his or her reply should be noted.

In order to preserve an adequate record of the composition
of the parade and the statements made by the various
participants in the identification parade procedure,
consideration should also be given to the feasibility of

recording the whole procedure on videotape.

Use of Photographs for Identification

The use of photographs by police for the purpose of
obtaining identification of suspected persons should be
regulated by specific rules. The purpose of these rules
should be to ensure that the procedure is a reliable test
of the witness' ability to identify the person whom ﬁhe
witness has said that he or she has seen on an earlier

occasion. In order to minimise the risk of wmistaken
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identification and to remove so far as is possible the

likelihood that evidence to be presented in a subsequent

hearing may be unfairly prejudicial, the rules

resemble the English rules. They are:

70820-20390-10

Rule 1

Photographs should not be shown if the
circumstances allow of personal identification.
If there 1is already a suspect who is readily
available, he or she should be asked to stand on
an identification parade. Once a witness has
made a positive identification from photographs,
other witnesses should not be shown photographs
but should be asked to attend an identification
parade - unless the person identified from
photographs is eliminated from inquiries.

Rule 2

A police officer of rank not less than sergeant
should be responsible  for supervising -and
directing the showing of photographs, but the
actual showing may be done by an officer of
lesser rank.

Rule 3

Arrangements should be made to ensure that a
witness being shown photographs is given as much
privacy as practicable. The witness should not
be allowed to communicate with or overhear any
other witness in the case. A juvenile witness
should be accompanied by an adult, a parent or
guardian if possible, who is not also a witness,
but the adult should not be permitted to
intervene and should be advised accordingly.

Rule 4

A witness should be shown not 1less  than 12
photographs at a time. The photographs wused
should as far as possible all be of a similar
type, for example a snapshot should not be
included in a selection of police photographs of
previously convicted offenders. When a witness
is being shown the photograph of a suspect it
should be shown with not 1less than 11
photographs the subjects of which have .as close
a resemblance to the suspect as possible.

should
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Rule 5

The witness should be told that the photograph
of the person whom he or she has said he or she
has seen previously on a specified occasion may
or may not be amongst the photographs shown. He
or she should then be left to make any selection
without help.

Rule 6

All of the photographs shown to a witness should
be kept intact for the purpose of any subsequent
court proceedings and a precise record should be

kept of the words used by the witnesses to whom
photographs are shown.

Involuntary Detention for Questioning Prohibited

A custody review officer should not authorise the detention
of an arrested person merely for the purpose of questioning
him or her unless the person has indicated a willingness to
answer questions., Questioning by a police officer may only
take place with the consent of the person being questioned
and, in the case of an arrested person, only after he or
she has been given an appropriate warning regarding his or
her rights and obligations. A police officer should not
continue to question an arrested person after the person
has indicated that he or she does not wish to answer any

further questions.

Questioning by Undercover Police Officers

In order to permit the police to‘ conduct undercover
questioning in the investigation of serious '‘offences, there
should be an exception to the general rule providing that a

suspected person must be '"cautioned" before any questioning
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takes place. A police officer who is working undercover
should not be obliged to caution a suspected person who has

not been arrested.

There should be administrative guidelines issued to police
officers outlining the circumstances in which it 1is
acceptable to engage in undercover questioning, Once a
person has been arrested, undercover investigations in
relation to the offence upon which the arrest is made

should be prohibited.

VII. PROCEDURE AT CONCLUSION OF DETENTION

Unconditional Release

Where a police officer with authority to make a decision to
prosecute decides that a person who has been arrested. and
who 1is detained in custody should not be prosecuted or
should be charged with an offence which does not require a
court appearance, the police officer should release that
person immediately. Any property which has been taken from
the arrested person should be returned wunless it 1is
required by a police officer for a legitimate purpose, such
as for use as evidence in the prosecution of a related

offence against another person,

Release on Undertaking to Attend a Police Station

The concept of conditional release from custody pending the
completion of criminal proceedings should be expanded to
permit both the police and a court to grant an arrested

person bail on the condition that the person undertakes to
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attend at a police station for the purpose of conducting an
investigative procedure which is authorised by statute or
one which is conducted with the consent of the arrested

person.

In the case of a person who has been charged before a court

with an offence, such an order may only be made by a

‘court. Where a person has been arrested but a decision to

bring the person before a court for the purpose of being
charged has not been made by the police, an order admitting
the arrested person to bail on conditioii that he or she
undertake to attend a police station for further
investigation may be made by a police officer where the
reasonable suspicion upon which the arrest was based stiil
exists and where there is an expressed willingness on the
part of the arrested person to participate in further
investigative procedures. The use of such a power should
reduce the need to resort to detention as a means of

conducting authorised ianvestigations.

Release on Undertaking to Attend a Court

The provisions of the Bail Act which empower both a police
officer and a court to release a person from custody
pending the determination of a criminal offence charged
against him or her should generally be preserved. There
should, however, be a change in thé current procedure to

the extent that, for offences which require the appearance
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of the person charged before a court, only a court has the
power to charge the person with the offence alleged in the

process initiated against him or her,

The suggested procedure should have these features:

(1) If a person is arrested it is a matter for
the police in the first instance,
irrespective of the offence in question, to
decide whether or not that person should be
brought before a court to be charged with an
offence.

(2) In cases where the police have the power to
make the decision to prosecute, a decision
by the . police that a person should be
brought before a court to be charged with an
offence should be regarded as the decision
‘to prosecute. -

(3) In cases ‘where the Director of Public
Prosecutions must make the decision to
prosecute, the criminal ©process may be
initiated by a decision, for which a police
officer should have the rTesponsibility in
the first instance, to bring a person before
a court to be charged with an offence. 1In
these cases that initiation of the process
should be described as '"a decision to lay a
charge'.

Whenever an arrested person is released on any form of bail
conditioned upon an undertaking to attend a court, either a
decision to prosecute or a decision to lay a charge must
have been made by the police. In either case, a police
officer must inform the arrested person by notification in
writing of the nature of the allegation which will be the

subject of a charge when the person appears in court.
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Release to Place of Apprehension

Where a police officer makes a decision that an arrested
person should not be brought before a court to be charged
with an offence and that he or she should be released
unconditionally, the police officer shall ensure, if the
arrested person requires it, that he or she be returned to
the place of arrest or some other place that may be

reasonably nominated by the person arrested.

Where a police officer decides that an arrested person
should be released on conditions of the kind contemplated
by either para 47 or 48, then the police officer should
make such arrangements as are reasonable in all the
circumstances to ensure that the person released is not

placed at risk of harm.

Constitution of the Court of First Appearance

Where an arrested person is not released from custody by a
police officer, he or she should be brought before a court
in accordance with the general rule set out inm para 23.
The court.should be presided over by .a judge, a magistrate

or a justice employed by the Attorney General's Department.

The Role of the Court of First Appearance

Where a police officer wishes to make an application to a
court for the continued detention in police custody of an
arrested person, the court should hear and determine such

an application as soon as reasonably practicable after
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notice is given to the court of the intention to make it.
Where such an application is unsuccessful and the police
elect to have the person charged by the court with an
offence, or where that decision has been made previously,
then the court should observe the procedures described
below: ‘

(1) satisfy himself or herself that there are
circumstances justifying the initiation of a
prosecution;

(2) satisfy himself or herself that the offence
with which the arrested persen is to be
charged is an offence known to the law and
capable of being tried in the jurisdiction
in which it is brought;

(3) satisfy himself or herself that the person
who appears before the court is the person
named in the initiating process by which the
matter is brought before the court;

(4) ensure that the arrested person understands
the nature of the charge;

(5) ensure that the arrested person has been
advised of his or her right to obtain legal
advice and, where applicable, legal aid;

(6) inquire of the arrested person whether he or
she has any complaints about the manner of
his or her treatment at the time of and
following arrest;

(7) formally charge the arrested person if the
judicial officer is satisfied that the
process is in order;

(8) if necessary deal with the question of bail
pending the determination of the case;

(9) where necessary, fix a date for further
hearing of the case.

53. The Power to Charge with a Criminal Offence
The police should have the initial responsibility for
deciding whether a person is to be charged before a court

with a criminal offence. They should advise a person in

t,"\.—*
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respect of whom such a decision has been made of the nature
of the charge to be brought irrespective of whether that
person is released on bail pending his or her appearance in
court, or brought before a court in the custody of a police
officer. The actual process of charging the  arrested
person should be performed by the court before whom he or

she first appears.

Couyrt Attendance Notices

The current procedure of police to formally charge people
with a criminal offence at a police station should be
altered so that the police are empowered to issue a court
attendance notice to a person in respect of whom they have
made a decision to lay a charge but whom they consider
should be released from custody pending an appearance in
court. The court attendance notice should require the
person. to attend at a nominated court on a particular day
to answer the charge set out in the notice. A similar
procedure has been successfully instituted in New South
Wales for juveniles and is provided for in the Justices

(Penalties and Procedure) Amendment Act 1985.

. The court attendance notice should 1include information

advising the alleged offender of the right to defend the
charge and the ability to 'give advance mnotice of an
intention to do so. Through appropriate admipistrative
arrangements and listing of‘contested cases, more rational

use of court, police and legal resources may be made.
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The failure to comply with the terms of a court attendance
notice should be an offence and should be a ground for the

issue of a warrant for arrest.

55. The Decision to Prosecute
Where a person has been charged before a court with a
criminal offence, the agency responsible for deciding
whether or not a prosecution should proceed should make
that decision as soon as possible after the charge is
laid. In the case of prosecutions in which the police bear
responsibility for the decision to prosecute, the decision
will already have effectively been made by requiring the
person to appear before the court to be charged. 1In the
case of prosecutions for which the Director of Public
Prosecutions carries the Tesponsibility, the relevant
papers should be forwarded immediately to the Director so

that a decision can be made as quickly as possible,

VIII. CONSEQUENCES OF A BREACH OF PROCEDURAL RULES
56, The Admissibility of Evidence
There should be a presumption of inadmissibility attaching
to any evidence obtaired in contravention of procedural
rules prescribed for the exercise of powers of arrest and
investigation. Since the rules themselves should define
the manner in which police are expected to act in a way
that is unambiguous and readily understandable, ‘it should
only be in unusual and exceptional circumstances that a
breach can be seen as being other than conscious and

deliberate.

70820-20390~11
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There should be, however, exceptions based on a 'rule of
reason', A failure to comply with the rules may, bearing
in mind all the circumstances, including the seriousness of
the offence in question, be insignificant and comparatively
harmless and in such- a situation there should be a
discretion to admit the evidence. We suggest that evidence
obtained in consequence of a breach of the procedural rules
should be inadmissible unless the person seeking to have it
admitted can show that its admission in the proceedings
would not be unfair nor contrary to the interests of

justice,

The Liability of Offenders to Civil Prosecution

The current law allows a person who is wrongfully arrested
of a person who is falsely imprisoned, whether by a police
officer or by a private citizen, to sue for damages. We

would propose no change to the law in this regard.

The Liability of Offenders to Criminal Prosecution

The 'scheme proposed by this Commission would create a
number of obligations upon police and would define the way
in which police are expected to exercise their powers of
arrest and investigation. We do not propose that the
breach of any of these rules should of itself result in any
specific consequence apart from that in para 56 related to

the admissibility of the evidence thereby obtained.
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There are regulations within the police force which enable
disciplinary proceedings to be commenced where a police
officer has breached the rules governing the conduct of
police officers. 1In extreme circumstances a police officer
who breaches these rules may be liable for prosecution for
serious offences such as attempting to pervert the course
of justice. We consider that these provisions are together
adequate to cope with the circumstances where breaches are
sufficiently serious to justify action against the

offending police officer.

Breaches Occurring in Another Jurisdiction

The current laws of evidence and procedure provide that a
judge has a discretion to exclude any evidence whose
admission would act unfairly against the accused person.
We think that this rule of general application is adequate
to cover the circumstances in which police operating in
another jurisdiction, whether +they be New South Wales
police officers or not, exercise their powers in a manner
which complies with the relevant law in that jurisdiction,
but which would be a breach of the equivalent laws in New
South Wales. We consider that the question whether or not
such evidence should be admitted at the trial should be

left to the discretion of the trial judge in the individual

case.
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Destruction of Fingerprints and Other Samples

Where a person who has been the subject of an investigation
in relation to an offence has had his or her fingerprints
or samples taken during the course of the investigation,
those fingerprints or bodily samples should be destroyed as
soon as is practicable after proceedings relating to that
offence have concluded in a determination that the person
is not guilty of the offence or where there is a decision

not to prosecute for that offence.

Where fingerprints, photographs or bodily samples are taken
from a person in the investigation of an offence and that
person is not suspected of having committed the offence,
then the fingerprints or other bodily samples should be
destroyed as soon as they have fulfilled the purpose for

which they were taken.

Any rule requiring destruction of fingerprints or samples
should also require that any copies of fingerprints or
samples should also be destroyed. A person should have a
right to witness the destruction of his or her fingerprints

or bodily samples.

IX. GENERAL ISSUES
Powers of Law Enforcement Agencies Other than'Police
Whilst the proposals in this Part have expressly referred
only to police officers and private citizens, a person who
is authorised by the State to act in a capacity which
requires them to enforce the law should by statute be given

the same powers and duties as a police officer.
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Special Rules for Children and Young People

The existing law contains certain provisions regarding the
powers and duties of police in relation to the arrest of
young people and the investigation of criminal offences
which are suspected of having been committed by young
people. in particular, people under 18 are generally
required to have a parent, guardian, lawyer or other person
present during questioning by a police officer. We
consider that the existing rules should not be altered but
that they should be supplemented by the rules proposed in
these recommendations. That is to say, that the police
should be bound primarily by the rules established under
the general requirements regarding arrest and detention but
that in the case of young people there will be additional

procedural rules to be observed.

Special Rules for Aboriginal Australianms

Investigations in which an Aboriginal Australian 1is
suspected of  committing a <criminal offence may present
special difficulcries to police officers.  We suggest that
this issue should be the subject of further consideration
and to this end we deliberately refrain from making any
specific proposals pending the conclusion of the inquiry
into Aborigines and the criminal justice system currently

being conducted by the Human Rights Commission.
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The Provision of Interpreters

Where an arrested person reqdests the services of 'an
interpreter or where it is apparent to an investigating
police officer that a person who has been arrested, or a
peréon who is being questioned by police, is not capable of
understanding the English 1language, the police officer
should make such arrangements as are reasonable to ensure
that the person has the services of an interpreter who is

not a member of the police force.

People Required as Witnesses

Subject. to the rules regarding the cautioning of people
suspected of criminal offences, a police officer should be
entitled to ask questions of any person he or she believes
might assist in the investigation of an offence. To this
end, the power of a police offic~r to require a person to
give his or her name and address (see para 8) should be
able to be exercised to discover the identity of people who

might be required to give evidence.

Publication of Police Codes of Practice

In order to clarify the manner in which the procedural
rules of arrest are to be applied, the Police Commissioner
may consider it necessary from time +to time to issue
instructions to police officers. Where this is done, these
instructions should be publicly announced and contained in
a code of police practice to which the public should have

access.
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Police Detention to Count Towards Sentence

The time during which an arrested person has been detained
in police custody in respect of a particular offence should
be taken into account in the assessment of an appropriate
penalty and credited towards any sentence of imprisonment

imposed by a court upon conviction for that offence,
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