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The Americans with 
Disabilities Act 

By 
JEFfREY HIGGINBOTHAM, J.D. 

O n July 26,1990, President 
Bush signed the Ameri­
cans With Disabilities Act 

(ADA), which poses new challenges 
for law enforcement administrators. 
The ADA, which was enacted to 
eliminate discrimination against 
individuals with disabilities, pro­
vides protection against employ­
ment discrimination to individuals 
who are disabled but nonetheless 
able to work. I Though the ADA is 
not yet in effect, it will become 
effective for employers with at least 
25 employees on July 26, 1992, and 
for employers with at least 15 em­
ployees on July 26, 1994.2 There-

fore, law enforcement administra­
tors should begin planning now to 
ensure compliance with the act when 
it does become effective. 

The purpose of this article is to 
discuss the requirements of the 
ADA. The article also brings to the 
attention of administrators certain 
problem areas involving important 
policy decisions that should be con­
sidered before the effective date of 
the act.3 

PROHIBITION OF 
DISCRIMINA TION 

The ADA prohibits employers 
from discriminating " ... against a 

131510 

The July 26, 1990, signing of the 
Americans with Disabilities Act. 

qualified individual with a disability 
because of the disability of such 
individual in regard to job applica­
tion procedures, the hiring, advance­
ment, or discharge of employees, 
employee compensation, job train­
ing, and other terms, conditions and 
privileges of employment."4 The 
ADA also prohibits an employer 
from conducting a medical exami­
nation or making inquiries of a job 
applicant concerning the nature or 
severity of a disability, unless a con­
ditional offer of employment has 
been made.5 

However, these general prohi­
bitions of discrimination against the 
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disabled have two important thresh­
olds that must be met before a par­
ticular person is protected by the 
ADA. First, an applicant or em­
ployee must be disabled under the 
terms of the act. S(:!cond, in addition 
to that disability, the person must be 
qllalified to perform the job, with or 
without reasonable accommodation 
by the employer. More importantly, 
the ADA does not automatically 
require that disabled persons be 
hired; rather, it demands equal em­
ployment opportunities, but only if 
those persons are capable of per­
forming the essential functions of 
the job. 

WHAT CONSTITUTES A 
DISABILITY UNDER THE 
ADA? 

A person is defined by the 
ADA as disabled if that person has 
a physical or mental impairment 
that substantially limits one or more 
major life activities, has a record 

" 

of such impairment, or is regarded 
as having such an impairment.6 Gen­
erally, a person is disabled if that 
person has any physiological dis­
order, condition, disfigurement, 
anatomical loss, or mental or psy­
chological disorder that makes that 
individual unable to perform such 
functions as caring for himself or 
herself, performing manual tasks, 
walking, seeing, hearing, speaking, 
breathing, learning, or working to 
the same extent as an average 
person.7 

However, the exclusion of a 
person from a particular job or posi­
tion because of a physical or men­
tal impairment is not necessarily 
illegal discrimination under the 
ADA if that individual is not "sub­
stantially limited" in a major life 
activity. "[AJn individual is not sub­
stantially limited in working just be­
cause he or she is unable to perform 
a particular job for one employer, or 
because he or she is unable to per-

The ADA ... provides 
protection against 

employment 
discrimination to 

individuals who are 
disabled but 

nonetheless able to 
work. 

" Special Agent Higginbotham is a legal instructor 
at the FBI Academy in Quantico, Virginia. 

form a specialized job or profession 
requiring extraordinary skill, prow­
ess or talent. "8 

In deciding whether a particu­
lar person is substantially limited in 
the major life activity of working, it 
is instructive to examine court deci­
sions interpreting the Federal Reha­
bilitation Act of 1973.9 Courts have 
held that the protections against 
handicap discrimination in that act 
do not " ... include working at the 
specific job of one's choice .... Being 
declared unsuitable for the particu­
lar position of police officer is not a 
substantial limitation of a major life 
activity."lo For example, some dis­
abilities may be disqualifying for 
some jobs or professions. However, 
if these disabilities do not act as a 
complete bar to other employment 
opportunities, and the person is rea­
sonably able to obtain employment 
despite the disability, then under the 
ADA there is no substantial limita­
tion on the major life activity of 
working. 

There are also certain condi­
tions that the ADA expressly ex­
cludes from protection. These in­
clude CUlTent illegal drug use, 
homosexuality, bisexuality, trans­
vestism, exhibitionism, voyeurism, 
gender identity disorder, sexual be­
havior disorder, compulsive gam­
bling, kleptomania, pyromania, and 
psychoactive substance use disor­
ders resulting from CUlTent illegal 
use of drugs. I I Persons with these 
conditions are excluded from the 
act's definition of disabled persons. 

The ADA's exclusion of clIr­
rent illegal drug users as protected 
disabled persons raises a potential 
concem for law enforcement em­
ployers. While CUlTent illegal drug 
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users do not fall wi thin the defini tion 
of a qualified disabled individual, 12 
former drug users are arguably pro­
tected by a provision in the ADA, 
which provides that a protected dis­
ability includes a person who: 

" .. .1) has successfully 
completed a supervised drug 
rehabilitation program and is 
no longer engaging in the 
illegal use of drugs, or has 
otherwise been rehabilitated 
successfully and is no longer 
engaging in such use; [or] 
2) is participating in a 
supervised rehabilitation 
program and is no longer 
engaging in such use."13 

While there is no caselaw di-
rectly on point, it might be argued 
that despite the above-cited ADA 
provision, law enforcement em­
ployment can be denied to a former 
illegal drug user because that per­
son's prior conduct evinces unac­
ceptable character traits, lack of 
judgment, or failure to abide by the 
law, all of which are relevant to the 
hiring and employment of police 
officers. 14 

WHAT CONSTITUTES A 
"QUALIFIED" INDIVIDUAL 
UNDER THE ADA? 

The determination that a 
physical or mental impairment sub­
stantially limits a major life activity 
and renders a person disabled un­
der the ADA only completes the 
first threshold requirement for 
protection. The ADA also requires 
that disabled persons be nonethe­
less qualified to perform the work 
required. 

The ADA defines a "qualified 
individual with a disability" as " ... an 

individual with a disability who, 
with or without reasonable accom­
modation, can perform the essential 
functions of the employment posi­
tion that such individual holds or 

" 

review each job classification with­
in their agency thoroughly, paying 
particular attention to tasks that 
require special skills, talents, or abil­
ities to perform the job's essential 

... discrimination on the basis of a disability 
that affects only marginal or peripheral 

functions ... is illegal. 

" 
desires."15 A law enforcement ad­
ministrator's judgment as to what 
functions are essential to a job and 
any written job description used 
during the application or hiring 
process are considered under the 
ADA to be evidence of a position's 
essential functions. 16 

Also relevant to these essential 
functions determinations are the 
amount of time expended during the 
workday performing certain func­
tions, the consequences if those 
tasks are not performed, and the 
work experience of current and past 
incumbents of the position. l ? Law 
enforcement administrators should 
carefully identify the essential func­
tions of each particular job in their 
department, since the clear import of 
the ADA is that discrimination on 
the basis of a disability that affects 
only marginal or peripheral func­
tions and not the performance of 
essential functions is illegal. I N 

Police administrators prepar­
ing for the full implementation of 
the ADA would be well-served to 

functions. The essential functions 
should be isolated so that informed 
judgments can be made as to the 
capability of disabled applicants 
or employees to hold those jobs 
successfully. 

WHEN DO MEDICAL 
EXAMINATIONS AND 
INQUIRIES VIOLATE THE 
ADA? 

The ADA contains specific 
prohibitions and requirements con­
cerning medical examinations and 
inquiries about disabilities. The 
ADA provides that an employer 
can only " ... conduct a medical ex­
amination or make inquiries of ajob 
applicant as to whether such ap­
plicant is an individual with a dis­
ability or as to the nature or severity 
of such disability ... after an offer of 
employment has been made to a job 
applicant.. .. "19 

The employer may, however, 
condition an offer of employment on 
the results of such an examination. 20 

Where a medical examination is 
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required after a conditional offer of 
employment is made, the following 
three additional restrictions are con­
tained in the statute: 

1) All new employees must 
be subject to the medical 
examination; 

2) The information obtained 
during the medical examina­
tion and the medical history 
of the applicant collected 
must be maintained" ... on 
separate forms and in 
separate files and ... treated as 
a confidential medical 
record ... ";21 and 

3) The results of the exami­
nation may be used only in 
accordance with the act.22 

EFFECTS ON HIRING 
PRACTICES 

of the job before the offer of employ­
ment can be withdrawn. 

A third likely change in police 
hiring practices concerns psycho­
logical testing. The use of psycho­
logical testing as an employment 
screening device appears to be a 
growing practice,23 with some States 
requiring it as matter of law. 24 While 

" ... the ADA is 
designed to ensure 

that qualified 
disabled persons are 

given the same 
consideration for 

employment as non­
disabled persons .... 

" 
The ADA's limitations on 

medical examinations and inquiries 
concerning disabilities may require 
several significant changes in police ••••••••• __ .~ 
hiring practices. First, those law 
enforcement agencies that require 
applicants to undergo a complete 
medical examination early in the 
application process may be required 
to shift the medical examination to 
the later stages of the application 
process. This is because law en­
forcement agencies covered by the 
ADA will have to first determine 
that an applicant is eligible to be 
hired and make a conditional offer of 
employment before subjecting the 
applicant to a medical examination. 
Second, law enforcement execu­
tives will have to ensure the medical 
standards tested during the examina­
tion, which might be disqualifying, 
are related to the essential functions 

the ADA does not ban the use of 
psychological testing, it may require 
such testing be postponed until after 
a conditional offer of employment is 
made because: 1) Psychological 
testing may be construed to be a 
form of medical examination; and 
2) the ADA defines a disability to in­
clude a mental disorder or impair­
ment that substantially limits a ma­
jor life activity. To the extent that 
psychological testing for personnel 
screening identifies such condi­
tions, the test would be subject to the 
ADA requirement that such medical 
examinations and inquiries about 
disabilities be done only after offers 
of employment are made. 

A fourth possible change to 
hiring practices concerns applica­
tion forms that currently contain a 
section for medical information that 
requires applicants to list potentially 
disabling impairments. Because the 
ADA provides that such inquiries 
can only be made after an offer of 
employment, application forms pro­
vided to applicants as an initial step 
in the hiring process may have to be 
altered to remove medical and dis­
ability inquiries. Moreover, the 
ADA's prohibition on inquiries as to 
the nature or severity of disabilities 
may also affect interviews of police 
applicants by requiring that inter­
viewers be familiar with the ADA 
and refrain from making any prohi b­
ited inquiries about an applicant's 
disabili ty. 

Finally, the ADA may require 
law enforcement agencies to rethink 
their physical ability hiring stand­
ards. Tests that measure overall lev­
els of fitness or specific physical 
abilities as a condition of employ­
ment can now be challenged under 
the ADA as not being job-related or 
consistent with a business necessity. 
Law enforcement physical ability 
and agility tests have already 
spawned considerable litigation 
under Title VII of the Civil Rights 
Act, and the ADA provides an addi­
tional basis on which to raise legal 
challenges.25 

PERMITTED 
EXAMINATIONS AND 
INQUIRIES 

There are four instances where 
the ADA permits medical examina­
tions or inquiries. First, employers 
can question applicants about their 
ability to perform job-related func-



tions,26 but such questions should 
not be phrased in terms of the dis­
ability.27 For example, police appli­
cants could be asked about their 
ability to drive a car or run a given 
distance within an established time 
period as a job-related function, but 
should not be asked if there are 
physical limitations that prevent the 
applicant from driving or running. 

Similarly, an employer is per­
mitted to require fitness for duty 
examinations of current employees 
if required by State law or when 
there is a need to determine whether 
the employee is still able to perform 
the essential functions of the job. 
However, employers cannot require 
the fitness for duty examination if 
the employee's condition was not 
related to job performance. 2R 

Second, it is permissible to 
conduct voluntary medical exami­
nations and collect voluntary medi­
cal histories as part of an employee 
health program available to all 
employees at the work site. 29 Third, 
medical examinations of employees 
or inquiries about the nature or se­
verity of a disability are permissible 
if shown to be "job-related and con­
sistent with business necessity."3(1 
Fourth, the ADA specifically ex­
empts drug testing from the medical 
eXamination prohibitions. Though it 
does not appear Congress intended 
to encourage drug testing by em­
ployers, those that choose to do so 
are not constrained by the ADA. 31 

DEFENSES TO CHARGES 
OF UNLAWFUL 
DISCRIMINATION 

While the ADA is designed to 
ensure that qualified disabled per­
sons are given the same considera-

tion for employment as non-dis­
abled persons, it also provides the 
following three defenses that can be 
raised by employers charged with 
unlawful discrimination: 

1) The qualification 
standards, tests, or selection 
criteria are job-related and 
consistent with business 
necessity; 

2) The disabled individual, if 
hired, would pose a direct 
threat to the health or safety 
of the individual or others; 
and 

3) The employer is unable to 
reasonably accommodate the 
disability of the individual.32 

The Job-related and COI1:sistent 
with Business Necessity Defense 

The concepts of job-related­
ness and business necessity require 

" 

elements.3J If this is done properly, 
employment decisions may be 
made, even if they adversely affect 
disabled persons. 

This defense is also important 
where an employer withdraws an 
offer of employment based on the 
results of a medical examination. 
The job-relatedness and consistency 
with business necessity must be 
shown if the exclusionary criteria of 
a medical examination screens out 
disabled persons.34 

The Direct Threat to Health or 
Safety Defense 

Employers can lawfully refuse 
to hire a disabled person where the 
individual, if hired, would pose a 
direct threat to the health or safety of 
others in the workplace.35 A direct 
threat is defined by the ADA as " ... a 
significant risk to the health or safety 
of others that cannot be eliminated 
by reasonable accommodation."36 

... the ADA ... demands equal employment 
opportunities, but only if those persons are 

capable of performing the essential functions 
of the job. 

" 
that law enforcement administrators 
preparing for the implementation of 
the ADA conduct an analysis of jobs 
and tasks for the purpose of identify­
ing the essential functions of each 
position. Then, administrators must 
devise standards and criteria that 
accurately reflect and measure those 

Such determinations should be 
made on a case-by-case basis, and 
employers should carefully base 
their decisions on sound medical 
knowledge and other objective fac­
tors, including the duration of the 
risk, the nature and severity of the 
potential harm, and the likelihood 
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that the potential harm would oc­
cur.J7 For example, a physical or 
mental condition that prevents an 
individual from safely operating a 
patrol car or discharging a firearm 

" 

that a disabled person, who other­
wise possesses the qualifications re­
quired for a particular position, is 
able to function as a productive 
employee. 

The ADA's limitations on medical examinations 
and inquiries concerning disabilities may 

require several significant changes in police 
hiring practices. 

" 
could constitute a lawful basis for 
terminating or refusing employment 
as a patrol officer, even though that 
person would be an otherwise 
"qualified disabled person" under 
the ADA. 

Police administrators should 
be circumspect in invoking this de­
fense since generalized fears, re­
mote possibilities, or only slightly 
enhanced threats to safety or health 
are insufficient reasons for denying 
employment to a qualified disabled 
person. 3H Employment decisions 
must be based on articulable and 
objective evidence. 

The Inability to Reasonably 
Accommodate Defense 

A third defense available to 
employers is an inability to reasona­
bly accommodate the disability of 
an employee or applicant. The no­
tion underlying the term "reasonable 
accommodation" is that an em­
ployer may be able to make certain 
adjustments to the workplace or to 
the conditions of employment so 

The ADA expressly embodies 
the requirement for reasonable ac­
commodation in its definition of a 
qualified individual with a disabil­
ity.39 An employer's failure to make 
reasonable accommodations to the 
known physical or mental limita­
tions of otherwise qualified appli­
cants or employees is proscribed by 
the act:lO 

While the duty to accommo­
date the disability of an employee 
or applicant reasonably is clear, 
the degree to which an employer 
is required to alter the conditions 
of employment is less clear. Some 
of the express requirements of 
reasonable accommodation include: 
1) Making existing facilities readily 
accessible to and usable by disabled 
individuals; 2) job restructuring; 3) 
part-time or modified work 5ched­
ules; 4) reassignment to a vacant 
position; 5) acquisition or modifica­
tion of equipment; 6) modification 
of examinations, training and poli­
cies; and 7) the provision of quali­
fied readers or interpreters.41 

However, the ADA does not 
require that employers make all 
possible modifications to working 
conditions under the obligation of 
reasonable accommodation. For 
example, alterations that are primar­
ily for the personal benefit of the 
individual or are not job-related do 
not fall within the obligation of rea­
sonable accommodation.42 The ac­
commodation need not be the em­
ployee 's or applicant's preference or 
even the "best" accommodation, so 
long as it is sufficient to meet the 
job-related needs of the disabled 
prrson.43 Similarly, an employer is 
ilot required to restructure the essen­
tial functions of a position to fit the 
skills of the disabled person or create 
a new job that the disabled person 
can perform.44 

In addition, an employer is not 
required to accommodate a disabled 
employee or applicant reasonably if 
it would create an undue hardship on 
the operation of the employer's 
business.45 The ADA lists the fol­
lowing factors that should be con­
sidered in determining whether a 
particular act or modification would 
create an undue hardship: 1) The 
nature and cost of the accommoda­
tion; 2) the overall financial re­
sources of the employer and the 
particular facility where the accom­
modation is needed; 3) the number 
of persons employed at such facili­
ties and by the employer in general; 
and 4) the impact of the accommo­
dation upon the operation of the 
facility.46 

The Supreme Court has inter­
preted a similar reasonable accom­
modation requirement under the 
Federal Rehabilitation Act. 47 In 
School Board of Nassall County v. 



Ariille,.J8 a school teacher with tuber­
culosis was removed from his class­
room assignment. In addressing the 
school district's obligation to rea­
sonably accommodate the handi­
capped employee, the Supreme 
Court stated: 

"Although [employers] are 
not required to find another 
job for an employee who is 
qualified for the job he or she 
was doing, they cannot deny 
an employee alternative 
employment opportunities 
reasonably available under 
the employer's existing 
policies. "49 

Similarly, in SOlltheastem Commll­
nity College v. Davis,50 the Court 
ruled that accommodation of an 
employee's handicap is not reason­
able when it requires a fundamental 
change in the nature of an em­
ployer's program. 

There is no indication that 
Congress intended the ADA's refer­
ence to job restructuring as a form of 
reasonable accommodation to un­
dercut the Supreme Court's deci­
sions in Arline and Davis. The ADA 
does not obligate employers to cre­
ate new jobs or remove essential 
functions from the requirements of a 
particular position. However, where 
a vacant job exists which a disabled 
person could successfully perform, 
reassignment may be required as a 
form of reasonable accommodation. 
But, permanent assignment to light 
duty positions would not be re­
quired, unless permanent light duty 
positions are normally available.51 

CONCLUSION 
The ADA will require law 

enforcement administrators to ana-

lyze their personnel and hiring prac­
tices and to determine the essential 
functions of each position in the 
department. A department's appli­
cation process may have to be re­
structured to ensure that medical and 
psychological tests are used only 
after a conditional offer of employ­
ment has been made, unless such 
tests can be shown to be job-related 
and consistent with business neces­
sity. Law enforcement administra­
tors should also determine whether 
changes in the workplace or condi­
tions of employment or other rea­
sonable accommodation can be 

" The ADA does not 
obligate employers 
to create new jobs 

or remove 
essential functions 

from the 
requirements of a 

parti(;ular pOSition. 

" 
made to permit an otherwise quali­
fied disabled person to perform 
jobs successfully within the police 
agency. 

The ADA.will pose new chal­
lenges for law enforcement ad­
ministrators. However, with careful 
pre-planning and appropriate con­
sultation with the Equal Employ­
ment Opportunity Commission, 

administrators can meet these 
challenges and ensure that their de­
partmental policies and practices are 
legally defensible when the ADA 
becomes effective. m 
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U.S.C. 12111 (5)(A) provides that cmploycrs 
with 25 or more cmployccs are subject to thc act 
as of that datc. and that cmploycrs wilh 15 or 
morc cmployce~ will be subject to the act 2 
years after Ihat dale. Those employers with 
fcwcr than 15 employccs arc not subjcct to thc 
ADA. Thc ADA is not applicablc to thc 
Exccutivc Branch of the U.S. Governmcnt. 
Howcver. a closcly paralic I statutc. thc Fedcral 
Rchabilitation Act. 29 U.S.C. 794. already 
imposes many of the samc requircmcnts on thc 
Fcderal Govcrnmcnt. 

1 In uddition to othcr rcquircmcnts discusscd 
in this articlc, the ADA imposcs an obligation 
on employcrs to "post noticcs in an acccssible 
fonnat to applicunts, cmployecs and mcmbcrs 
describing the applicable provisions of the Act." 
42 U.S.c. 12115. It is recommendcd that in 
planning for implementation of thc ADA. law 
enforcement adminislrators contact thcir local 
Equal Employmcnt Opportunity Commission 
(EEOC) uffice to consult on thc appropriate 
language to be contuincd in thcse notices and 
for guidunce as to the number and location of 
the requircd notices. 

• 42 U.S.C. 12112(a). 
'42 U.S.C. 12112(c). Thc ADA is palterncd 

largcly after Titlc VII of thc Civil Rights Act of 
1964, the ~tatute that prohibits cmployment 
discrimination bascd on sex. racc. religion. 
color. or national origin. The remedies 
available to an uggricved qualified disablcd 
person mirror the relief availablc undcr Title 
VII. See. 42 U.S.C. 12117. An employer who 
illegally discriminates against qualified disabled 
persons may be liable for lost wages. altorncys' 
fees. costs. and cquituble rclief. 

"42 U.S.c. 12102(2). 
, See. proposed EEOC regulations. Sections 

I 630.2(h) and 0). 56 Fed. Reg. 8578 (1991) (to 
be codified at 29 C.P.R. 1630) (proposed 
Februury 28. 1991). 

'See. proposed EEOC Interpretive Guidancc 
on Title I of the Americans Wilh Disabilities 
Act. Part I 630.2U). 50 Fed. Rcg. 8591 (1991) 
(proposed February 28. 1991). 

• 29 U.S.C. 790. Cases decided under the 
Federal Rehabilitation Act arc prccedentially 
significant in interpreting the ADA because 
"Congress intended that the relevant caselaw 
developed under the Rehabilitation Act be 
generally applicable to thc te!TIl 'disability' as 
used in the ADA." See. proposed EEOC 
Interpretive Guidance on Title I orthe ADA. 
Pari I 630.2(g). slIpra. note 8 and 42 U.S.C. 
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24 See, e.g., Young. "Reviewing the Pre­
Employment Psychological 'fest," .fol/mal of 
Calijomia LCIII' Ellforcemelll. vol, 22, No. 47, 
1988. 
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1242 U.S.C. 12113. 
11 Neither the ADA nor the proposed 

regulations provide a definition of "job-related" 
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