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Emergency 
Searches 
of Effects 

By 
JOHN GALES SAULS 

A police department receives 
an anonymous tip that a 
bomb is concealed in a 

package addressed to a foreign em­
bassy located in its jurisdiction. The 
package h~s been sent via a package 
delivery service. The police contact 
the delivery service, which has five 
packages addressed to the embassy. 
The police converge on the delivery 
service, immediately subject each 
package to X-ray examination, and 
seize one package that appears to 
contain explosives. This package is 
then taken to a safe disposal area, 
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where it is opened, and the ex­
plosive device is disarmed. No war­
rant is obtained for the X-ray ex­
amination, the seizure, or the search 
performed when the package is 
opened. 

Other officers of the depart­
ment receive a tip that a package 
arriving by bus contains a large 
quantity of cocaine. The tipster 
provides a description of the pack­
age, including the name of the ad­
dressee. Officers locate the package 
at the bus station and detain it for 
several minutes until a trained drug 

detection dog is able to sniff it.! The 
dog alerts, and the police maintain a 
surveillance until a man comes to 
claim the package. The man is held 
while the police open the package, 
discovering the cocaine. The man is 
then arrested. No warrant was ob­
tained for the search of the package 
or the man's arrest. 

In each of these situations, of­
ficers have made on-the-spot de­
cisions to conduct searches and 
seizures without warrants. In the 
prosecutions that follow, the 
defendants will likely challenge 



the admissibility of the seized 
evidence, claiming it was obtained 
in violation of their constitutional 
rights. Because the searches and 
seizures were performed without 
warrants, the burden of establishing 
their legality will rest upon the 
government.2 

What emergency circum­
stances justify an officer searching 
or seizing, without a warrant, items 
of personal property-effects?3 
This article seeks to answer that 
crucial question through an ex­
ploration of the "emergency" or 
"exigent circumstances" exception 
to the fourth amendment warrant 
requirement.4 

Courts commonly recognize 
three threats as providing justifica­
tion for emergency warrantless ac­
tion-danger to life, danger of es­
cape, and danger of destruction or 
removal of evidence. The presence 
of anyone of these threats may pro­
vide justification for a warrantless 
search or seizure of personal proper­
ty. There are different legal stand­
ards for emergency action based 
upon danger to life and that involv­
ing the danger of escape or destruc­
tion of evidence. Awareness of the 
type of emergency present in a par­
ticular situation is the key to correct 
on-the-spot decisions. 

This article will first examine 
U.S. Supreme Court and lower court 
decisions considering the legality of 
warrantless searches of effects 
based upon suspected threats to life. 
It will focus on the legal standard for 
such emergency searches and the 
circumstances courts commonly 
deem sufficient for establishing a 
threat to life and the allowable scope 
of action for dealing with that threat. 
The article will then examine cases 
involving warrantless searches of 

effects based upon emergency 
threats of destruction or removal of 
evidence. 

THE EMERGENCY 
EXCEPTION TO THE 
W ARRANT REQUIREMENT 
DEFINED 

The fourth amendment pro­
tects per,sons in the United States 
from "unreasona~le"searches or 
seizures of their effects.s The U.S. 
Supreme Court, in determining 
what government intrusions are 
reasonable under the fourth amend­
ment, has expressed an emphatic 
preference for searches and seizures 
made pursuant to judicially issued 
warrants.6 As the Court has stated, 
the "Constitution requires that the 
deliberate, impartial judgment of a 
judicial officer be interposed be­
tween the citizen and the police ... 
[and] searches conducted outside 
the judicial process, without prior 

" 

approval by a judge or magistrate, 
are per se unreasonable under the 
Fourth Amendment--subject to a 
few specifically established and 
well-delineated exceptions.' '7 

In most situations then, a 
"reasonable" search or seizure is 
one performed with a v.:\lid warrant. 
Consequently, for fourth amend­
ment purposes, "reasonable" is a 
legal term with a meaning different 
from thClt attached to the word as it 
is commonly used. There are excep­
tions to the warrant requirement­
"reasonable" warrantless searches 
and seizures-but these exceptions 
are created not by what a police of­
ficer might believe to be reasonable 
but by a court's assessment of 
necessity. The "exceptions are 
'jealously and carefully drawn,' and 
there must be 'a showing by those 
who seek exemption [from the war­
rant requirement] ... that the exigen­
cies of the situation made that 

... three threats [prt,vide] 
justification for 

emergency warrantless 
action-danger to life, 
dangerofescap~and 

destruction or removal of 
evidence. 

" Special Agent Sauls is a legal instructor 
at the FBI Academy in Quantico, Virginia. 
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course imperative' "(citations 
omitted).8 The Court has recognized 
the need to provide for emergency 
situations " ... where the societal 
costs of obtaining a wan'ant, such as 
danger to law officers or the risk of 
loss or destruction of evidence, out­
weigh the reasons for prior recourse 
to a neutral magistrate,' '9 but the 
government bears the burden of 
showing the warrantless action was 
necessary.IO 

DANGER TO LIFE 
EMERGENCY 

Because of the high value our 
society places on life, a cir­
cumstance that has a profound im­
pact on the reasonableness of a war­
rantless search or seizure is whether 
such action is taken to neutralize a 
suspected threat to human life. The 
U.S. Supreme Court has stated that 
"[t]he Fourth Amendment does not 
require police officers to delay in 
the course of an investigation if to 
do so would gravely endanger their 
lives or the lives of others." 11 In 
fact, the Court has approved a lower 
standard of proof-reasonable 
suspicion-for justifying warrant­
less searches based upon a per­
ceived danger to life, so long as the 
action taken is no greater than 
necessary to eliminate the danger.12 
Therefore, where a warrantless 
search or seizure is made in 
response to a perceived threat to life, 
the government must be prepared to 
show that at the time of the action: 
1) Facts were known that would 
cause a reasonable person to suspect 
that prompt action was necessary to 
protect human life; and 2) that the 
action taken was no more intrusive 
than necessary to eliminate the 
suspected threat. 
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Suspected Presence of 
Dangerous Instrumentalities 

In Michigan v. Long,13 two of­
ficers patrolling a country road late 
at night saw a car being driven er­
ratically and at excessive speed. 
Before they could stop the car, it 
turned onto a side road and swerved 

, , ... the action 
permissible to 

prevent the 
destruction or 

removal of evidence 
is substantially less 
than that allowed to 

protect life. 

" 
into a ditch.14 Mr. Long, the sale 
occupant of the car, met the officers 
at its rear. The driver's door was left 
open. After two requests, Long 
produced his driver's license, and 
after a second request for the 
vehicle's registration, he started 
walking toward the open driver's 
door. The officers followed, and 
before Long could enter the car, 
they saw a large hunting knife on the 
car's floorboard. Now suspecting 
that Long might have weapons on 
his person, the officers stopped him 
and performed a patdown search.15 

This search revealed no weapons. 
Suspecting that there might be other 
weapons in the car, one officer 
shined his flashlight into the inte­
rior, saw a pouch protruding from 
beneath the center armrest, and 
entered the car and raised the 

armrest to examine it. The pouch 
was open and contained marijuana. 
This discovery prompted Long's 
arrest. 

In assessing the reasonable­
ness of this warrantless entry and 
limited search of Long's car, the 
Supreme Court approved the 
officers' actions, noting both the 
factual justification for suspecting 
the presence of weapons and the cir­
cumscribed nature of their search. 16 
The Court held that where officers 
reasonably suspect the presence of 
readily accessible deadly weapons 
in a lawfully stopped vehicle, they 
may make a limited search of the 
vehicle's interior for the purpose of 
locating and controlling the 
weapons. 17 In performing such a 
search, officers must restrict their 
examination to those places where 
readily accessible weapons might 
be concealed. IS 

The officers in Long were able 
to protect themselves and the public 
with a cursory search of the car's 
interior. Different facts will support 
a search with a broader scope. For 
example, in Cady v. Dombrowski,19 
the Supreme Court assessed the 
legality of a search of the trunk of an 
arrestee's car that had been im­
pounded and stored at an unsecured 
private lot. The car's owner was ar­
rested for murder, and after the car 
had been towed from the arrest 
scene, the police learned facts caus­
ing them to suspect that a handgun 
might be in the car. Officers went to 
the private lot where the car was 
located and found a revolver (which 
was later determined to be the mur­
der weapon) in the car's trunk. In 
approving the reasonableness of this 
warrantless search, the Court cited 
its " ... concern for the safety of the 
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general public who might be en­
dangered if an intruder removed a 
revolver from the trunk of the [un­
secured, unattended] vehicle.' '20 

The interior of a suitcase,2! 
briefcase,22 handbag,23 or package 
suspected to contain a dangerous in­
strumentality may also be searched 
without a warrant where necessary 
to protect persons. For example, in 
United States v. Sarkissian,24 of­
ficers had reason to believe that ex­
plosives were concealed in luggage 
arriving on a commercial airline 
flight. Suitcases unloaded from the 
plane were sniffed by a dog trained 
in detecting explosives and ex­
amined by X-ray. A suitcase, ap­
pearing on X-ray to contain ex­
plosives, was opened and searched. 
These warrantless actions were held 
reasonable based upon the peril 
posed by unsecured explosives. 

In United States v. MiIler,25 a 
limited search of the interior of a 
purse was approved as a reasonable 
protective measure. On a day 
Miller's husband was to be ar­
raigned for a felony, she entered the 
courtroom with a coat draped over 
her arm concealing a large handbag. 
She sat near the rear of the 
courtroom along the center aisle, 
where her husband, who was in cus­
tody, would soon be walking. She 
rested her hand upon her partly 
opened bag. A marshall, aware of 
these facts and having been in­
formed that a report had been 
received that Miller's husband 
might attempt an escape, opened 
Miller's bag further, locating a 
firearm. In holding the marshall's 
actions reasonable under the fourth 
amendml~nt, the court noted that, 
coupled with the report that an es­
cape might occur, " ... Miller's con-

cealment of her handbag upon entry, 
the strategic seat she selected, and 
the convenient placement of her 
open bag made reasonable the b~lief 
that she might be armed.' '26 

Suspected Presence of 
Information Crucial to 
Preserving Life 

Officers occasionally are con­
fronted with facts that cause them to 
reasonably suspect that information 
necessary to preserve the life of a 
person is contained in an effect. For 
example, in United States v. 
DUl1avan,27 officers responded to a 
report of a disabled car that had set 
the grass beneath it on fire. In the 
driver's seat, they found Dunavan, 
who was' 'foaming at the mouth and 
unable to talk.' '28 Dunavan was 

" The goal ofa 
temporary detention 

of an effect is the 
development of 

facts amounting to 
probable cause to 
search that item. 

" 
rushed to the hospital, and the of­
ficers then sought to determine the 
cause of his malady in the hope of 
providing information that would 
aid in his treatment. In the course of 
this effort, they opened two brief­
cases belonging to Dunavan, reveal­
ing evidence of crime. This action 
was held to be a reasonably limited 

search responsive to the emergency 
at hand. 

DANGER OF DESTRUCTION 
OR REMOVAL OF 
EVIDENCE EMERGENCY 

In addition to danger to life, 
the U.S. Supreme Court has also 
recognized the danger of destruc­
tion or removal of evidence as em­
bodying exigent circumstances suf­
ficient to justify warrantless ac­
tion.29 In regard to effects, the ac­
tion permissible to prevent the 
destruction or removal of evidence 
is substantially less than that al­
lowed to protect life. Generally, 
only a warrantless seizure of an ef­
fect will be allowed to preserve 
evidence, not a warrantless search 
of the effect's contents. 

The factual justification re­
quired to support a warrantless 
seizure of an effect to prevent the 
destruction or removal of evidence 
depends on the extent of control ex­
ercised by the government over the 
item. The Supreme Court has recog­
nized two distinct types of seizures 
of effects: 1) Temporary detention, 
which requires a showing of 
reasonable suspicion to believe the 
item contains evidence or con­
traband; and 2) a more absolute 
seizure, which must be justified 
through a showing of probable 
cause to search the interior of the 
item for evidence or contraband. 

Temporary Detention of Effects 
In United States v. Place,30 the 

Supreme Court approved temporary 
detention by the police of luggage 
reasonably suspected3! to contain 
illegal drugs. Place was an airline 
traveler who aroused the suspi­
cion of police based upon his ap-
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pearance, travel itinerary, and con­
duct. Officers took Place's two suit­
cases from him, stating that they 
would seek a search warrant for the 
bags. They then transported the suit­
cases from New York's La Guardia 
Airport to Kennedy Airport, where 
they were sniffed by a trained drug 
detection dog 90 minutes after the 
seizure. Although the Court ap­
proved the initial seizure of Place's 
suitcases, it held the seizure ul­
timately involved too great an inter­
ference in Place's possessory inter­
est in his property to be reasonable. 
Citing the length of time of the 
seizure as unnecessarily long, the 
Court also noted " ... the failure of 
the agents to accurately inform 
[Place] of the place to which they 
were transporting his luggage, of the 
length of time he might be dispos­
sessed, and of what arrangements 
would be made for the return of the 
luggage if the investigation dis­
pelled the suspicion.' '32 This hold­
ing is premised, in part, on the fact 
that luggage frequently contains 
necessities to which travelers need 
ready access. Less lengthy tem­
porary seizures of luggage have 
been upheld as reasonable. 33 

Other types of effects may be 
detained for greater periods of time 
without the seizure becoming un­
reasonable. For example, in United 
States v. Van Leeuwen,34 the Su­
preme Court upheld as reasonable a 
detention of a mailed package that 
lasted several hours. In United 
States v. LaFrance,35 a 4-hour 
detention of a package shipped via 
Federal Express was approved. 
These decisions are founded on the 
premise that the sender or addressee 
of a package shipped or mailed has 
a substantially reduced expectation 
of ready access to that item.36 
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Probable Cause Seizures 
The goal of a temporary deten­

tion of an effect is the development 
of f8 . ..:ts amounting to probable 
cause to search that item. This is 
accomplished through investigation 
performed during the period of tem­
porary detention, and in drug cases, 
frequently includes the use of drug 
detection dogs. Once probable 
cause to search has been estab­
lished, a more absolute seizure be­
comes reasonable.37 Officers may 
take control of the effect to prevent 
the destruction or removal of 
evidence for a reasonable period 

" .. .it is essential that 
officers considering 
the lawfulness of a 

proposed 
emergency search 
evaluate the type of 

threat presented. 

" 
while application is made for a 
search warrant.38 This allows them 
to protect the evidence until judicial 
authorization may be obtained to 
open the item and examine its 
contents. 

SUMMARY 
Returning to the hypothetical 

situations presented at the beginning 
of this article, in each case, the of­
ficers were confronted with cir­
cumstances they believed required 
an immediate search. The officers 

who reasonably suspected that a 
bomb was present in a package 
bound for an embassy needed to 
verify or dispel the suspicion as 
quickly as possible to prevent un­
necessary danger to life. The war­
rantless actions they perfOlmed­
the X-ray examinations followed by 
the opening of the package that ap­
peared to contain explosives-were 
appropriate based upon reasonable 
suspicion and were reasonably 
limited to accomplish their purpose, 
that is, eliminating the threat posed 
by the explosives. 

The officers investigating the 
suspected drug activity were also 
justified in performing certain 
prompt warrantless actions. Their 
initial seizure was lawful, based 
upon their reasonable suspicion that 
the package contained illegal drugs. 
The canine sniff was also lawful, 
since it was promptly accomplished. 
However, once probable cause to 
search was established, the emer­
gency threat of removal or destruc­
tion of evidence could have been 
eliminated merely by taking control 
of the package pending issuance of 
a search warrant. Consequently, the 
examination of the contents of the 
package without a warrant was not a 
valid emergency search.39 

CONCLUSION 
This article has set out require­

ments for emergency searches and 
seizures of effects based upon: (1) 
Threats to life; and (2) threats of 
destruction of evidence. Because 
the scope of warrantless action al­
lowed under the fourth amendment 
differs depending upon the category 
of emergency threat involved, it is 
essential that officers considering 
the lawfulness of a proposed emer­
gency search evaluate the type of 



threat presented. Once that deter­
mination is made, the appropriate 
legal standard may be applied to the 
facts known. Where warrantless 
searches and seizures are necessary, 
clear awareness of the type and na­
ture of the threat involved will also 
facilitate limitation of the scope of 
the warrantless action to only that 
which is necessary to eliminate the 
threat. ,. ¥I 
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