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PROCEDURE FROM CHARGE TO TRIAL:
A GENERAL PROPOSAL FOR REFORM

PART ONE

INTRODUCTION




This Commission has a reference to inquire into and review

the‘IAWLQnd~practice;relating to criminal procedure. This

“reference was prompted in part by -concern -about ‘and

criticism of ‘undue ‘delay, ‘inefficiency and ‘excessive cost

in ‘the administration of the criminal justice system in

New‘SQuth Wa1e§;' These problems have been encountered in
VainUS degrees in = recent times in. most common law
jurisdictions  both in Australia and‘ elsewhere. Whilst
they are in . themselves matters for concern, their most
disturbing" consequence is = that they threaten to affect
adversely thé’ overall standard  of fhe administration of
justice. In short, delay, inefficiency and excessive

costs .cause injustice.

The Commission has preﬁared a substantial Discussibn Paper
on that phase of the criminal process which covers the
time at which an accused person is charged with an alleged
offence‘up’to the time at which the accused person is, or
may be, brdught before a court for trial. The Discussion
Paper examines the following areas ahd makes tentative and
sometimes alternative proposals for reform in each area:

* time 1imits -on the prosecution of criminal
offences; :

* disclosure by the prosecution;
* disclosure by the defence;
* the 'determination of - jurisdiction in cases

where -an alleged offence is capable of .being
tried either on indictment or summarily;
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*:éommiﬁtal proceédings;
k liétipg for'trial;
-F*~pré—tfi&1 conferences and hearings;
'? the’”no-billﬁ procedure;
"% plea bargaining; )
*7pré-frial,publicity in criminal cases; and
x the nature and function of the agency

responsible: for the - prosecution of - c¢riminal
cases. :

7, The Disbussion Paper tends to take the approach of dealing

with the various topics independently of one another and
makes tentative proposals for reform in the specific areas
covered. The present paper draws together certain of the

proposals put- forward in the individual chapters of the

‘Discussion Paper and proposes an integrated - scheme of

‘procedure to be. followed in criminal cases from the time

the accused person is charged with an offence until the
time. of trial. It covers pfoceedings in all courts but
concentrates on those cases which will ultimately be heard
in the higher courts since it 1is apparent that the‘
problems of delay and excessive cost are more serious in

those cases.

As with the more substantial Discussion Paper on specific
issues, fhis' paper is ‘published for the purpose of
obtaining responses from people and organisations having a
particular interest in the subject of pre-trial procedure

in criminal cases. The Commission is acutely conscious of
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kfﬁhé;féct’thgt theré will be differing views held on many
‘"6£ the pgopqsals contained in ‘this paper. We stress that
the pfbposals'are tentative and welcome submissions as to
whethér they. are sound in principle and valpable in

‘practice.

‘Reform of pre?tria1;procedufe in criminal cases offers the
best brdspéct‘ for _reduting the incidence  of delay,
inefficiency and the 'consequent injustice which may
result. Whilst :the Cdmmissioh is - concerned with the
problem,‘of delay, the Discussion ‘Paper also examines:
whether current procedure, and possible reforms of that
procedure, ~fulfil those principles which we consider
should be fundamental features of a <c¢riminal justice
‘syétem, namely:

* fairness;

* efficiency;

* consistency;

* actountability; and

* public acceptability.

Whilst we regard adherence to these general principles as
being of paramount importance, we nevertheless think it
appropriate to draw attention to ’soﬁé” of the many
practical problems caused by inordinate delay in the
criminal justice system:

* delay is generally expensive .and wasteful of
' resources;
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* it results in the loss of and a deterioration in
" the rellablllty of ev1dence,

% it causes a reduction in public respect for the
cr1m1na1 Justlce system;

~ % there is prolonged anxiety for the victims of
crimes; : ‘

£ it causes additional delays in restitution and
the payment of compensation to victims of crime;

* there is increased inconvenience to witnesses;

* there is prolenged anxiety for accused people;

% it results 1in gaol overcrowding caused by
increased numbers ~ of people being ~held in
custody for 1long periods pending -~ trial, and,
conversely, the granting of bail to people
accused of serious offences are granted bail to
avoid gaol overcrowding;

* while time spent in custody pending trial is
usually "“credited" to those who are convicted,
for - those - acquitted  there is - usually no
compensation;

* there is a  higher incidence of absconding on
bailj;

* it results in a greater reliance on disposition
of cases by plea and charge bargaining;

% there are increased difficulties Jin sentencing
convicted people; and

* there 1s a 'diminished ‘1ikelihood of offender

rehabilitation and a diminution in the deterrent
effect of the criminal justice system.

These are some of the problems which are sought to be
overcome by the proposals in this paper. However, it
should not be overlooked that there are other equally
important problems apart from those caused by delay which
have also 'been addressed in our work on pre-trial
procedure. These include:

* the lack of effective controls to ensure the
expeditious administration of justice;




¥ the absence of comprehensive rules governing the
"practlce of dlsclosure by the prosecution;

* the lack of kany formal procedure requiring or
~facilitating disclosure by the defence;

*1uncertainty‘ and  ambiguity in determining -the
-mode of trial; ‘

* the failure of commlttal proceedlngs to serve
efficiently and adequately the various purposes
for which they are intended;

x the need for ~an efficient and rellable procedure
~for listing criminal cases;-

L ® the absence of formal ©pre-trial procedures
designed to: reduce the 1length of trials and
ensure effective preparation for trial;

* the lack of any formal ' regulation of the
procedure for determining. that 'no bill" should
be found;

* the 1lack of any formal reguletion of plea.
bargaining practices;

* the risk that the publication of prejudicial
material will prevent a . fair trial being
conducted;

* the orgénisation of and the interrelationship
between prosecuting authorities.

The proposals contained in this general scheme for reform
of procedures before trial are designed to meet these

problems.

We are conscious of the fact that a massive increase in
the various resources .required for the administration of
justice is one means of solving the problems we have
identified. However, our emphasis has been to develop
more efficient procedures which make more effective use of

available resources.

)
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AfterJ the completion of our research on this :aspect of

criminalf,procedurea the Attorney General announced his

'intention'to ihtrodu;e into Parliament two related items

of ‘legislation. which - would have a significant impact‘ on
the procedures covered by this paper. The Director of

Public Prosecutions Act 1986 establishes an independent

. prosecuting authority to be known as the Director of

Public ProSecufions. kfhe Criminal Procedure Act 1986
provides for - the establishment of <a Criminal Listing
Director who will have the responsibility - for 1listing
criminal . proceedings before the higher - courts. Both of
these initiatives are consistent with our proposals for
reform ‘of pre-trial precedure 1in  criminal cases . and,
indeed, are features of the general scheme that we have

put forward in this paper.

Whilst this legislation has effectively introduced two of
those reforms which the Commission would have recommended
in this part of its reference on criminal procedure, there

are many other important initiatives put forward in this

paper which remain to be considered and which will to a

large extent determine how effective the 1legislation
already introduced' proves to be. As we have said, we
expect these tentative recommendations for Tteform to be
the subjecf of debate and we would welcome contributions
from any person who wishes to comment upon any of these
proposals. Similarly, we would appreciate suggestions
relevant to this phase of criminal procedure which are not

covered in this paper.

o
o
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Lv Qﬁ? illg:‘Ourﬂﬁtesent‘ihtention is’ to complete our Report on this
o “fypart‘ of the Treference by July wl§87. Accordingly,

S I submissions should be received no 1later than 30 April
' | | 1987. There’is a comment‘sheet at. the back of this papsf
for‘the ;onveniehce of those who wish to ékpress a view

about our proposals.

Keith Mason, Q.C, Paul Byrne
Chairman : Commissioner in Charge
. Criminal Procedure Reference

S

All submissions and inquiries should be addressed to:

Mr. John McMillan,
Secretary,
N.S.W. Law Reform Commission,
P.0. Box 6, G.P.O.,
T SYDNEY. 2001
Telephone: 228-7213
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PROCEDURE FROM CHARGE TO TRIAL: A
"~ GENERAL PROPOSAL FOR REFORM

PART TWO

AN OUTLINE OF A PROPOSED PROCEDURE BETWEEN
THE TIME A PERSON IS ' CHARGED AND THE TIME OF
APPEARANCE IN COURT FOR TRIAL




THE FUNCTIONS OF THE POLICE AND THE PROSFCUTING AUTHORITY

An Independent Prosecutlng Authorlty

The - de;;51on to prosecute ‘a person whe has  been charged
:'Wifh'a'criMinél offenee should, for'éll criminal cases, be
“kthe respon51b111ty of a single indepehdent prosecuting

authority, Wthh should in tﬁrn be ultimately responsible
;to the 4Attorney General as  the Minister respon51b e for

. the admlnlstratlon of Justlce in ‘an elected government,

Relationship Between Prosecuting Authority and Police
2. The investigation éndk charging of people with crimiﬁel
»effen;es'should'continue to be the responsibility of the
(e‘  1 police who should be able to consult the prosecuting
| aiithority befere discharging those functions. The‘

prosecuting authority should be able to direct the police

offence.

‘The Powers of the Prosecuting Authority

(. whether or not to charge a 'perSon with any criminal

| .

i 3. The functions of the prosecuting authority should include

i the power to decide whether or not to prosecute, whether

i fo grant . indemnity from prosecution, - what kcharge or
charges should be tried and to nominate, subject to the
consent of the accused person and the court in certain

circumstances, the court in which the charge or- charges

should be heard (the prospective court of trial). The




prosécuting authority should also have the power to take

 chargefof,any prosecution copmmenced by a private citizen

and either continue or abandon that prosecutionf

‘The Criteria for the Decision to Prosecute

As a minimum standard,  the ’prosecuting authority should

not make a decision to prosecute unless it 1is of the

opinion firstly, that there is evidence capable of proving’

each of the elements of the offemnce charged and, secondly,
that the weight which a court acting reasonably could
attaéh.to that evidence is sufficient to satisfy it of the

guiltkof the accused'person.

Policy of the Prosecuting Authority to be Made Public

The prosecuting authority should, subject to the minimum

- standard set. out .in para 4, establish the criteria which

are to govern the- decision to prosecute, together with
guidelines - for 'the making of other decisions ‘in' the
prosecution process. The ©policy of - the = prosecuting
authority - thus formulated should be set ouf in. a public
document. It should be pericdically reviewed and any

changes which follow such a review should also be made

kpublic,

Delegation of the Powers of the Prosecuting Authority

The prosecuting authority should be able to delegate its
power to make the decision to prosecute in the case of
summary foences, indictable offences which are capable of

being dealt with summarily and offences which are triable
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either'Way,ibutknot‘in the case of offences triable only

S o ; 3 . _ o
on indictment. It would be expected that the delegation
of the power to make decisions regarding such prosecutions

,wéuld be madé to the police and to certain public

authorities “currently responsible for the prosecution of

- offences of a regulatdryk kind. The exercise ~of any

dglegated power - should be subject to review by the

prosecuting authority.

Cases Where Consent for Prosecution is Required

The range of offences for which the prosecuting authority
has the " responsibility for making the decision to
prosecute should not be restricted by the need to obtain
the offigial cohsent of some other person or
ofganisétion. Where  the law currently requires such
consent, it should be modified to provide that the
prosecuting authority is obliged to consult the relevant
person or organisation before ~making a decision to
prosecute. but 1is not required to obtain consent for the

prosecution.

Prosecutions by Private Citizens

Subject to the powers of the prosecuting authority in para
3 above, and subject to cufrent requirements of official
COnsentkfor the prosecution of c¢ertain offences, a private
citiZenk should retain the right to prosecute a charge
which  may Be heard by the Local Coths. In respect of
cases to be dealt with by the higher courts, the right of

the private citizen to prosecute should effectively remain

|
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‘as it is now and be 1imited'tokmaking representations to

the prosecutingk authority -that a prosecution should be

Cinstituted in a particular case. Applications of this
~kind  should - be ~determined in - accordance with the

_guidelines for‘ decision making published by the

prosecuting authority.

PROCEDURE FOLLGWING ARREST AND BAIL DETERMINATION

Powers of Arrest Unchanged

We “do not  at Vthis stage of the reference propose any
change to the law and practice ofk arrest and bail. A
person may be arrested either with or without a warrant
and taken‘into custody but an arrest should not. be made if
proceediné by way of summons ‘is reasonably available. As
is the current procedure, the police. should initially
détermine the question of bail for any ‘person who is

arrested and charged with a criminal offence.

Procedure Where Bail is Refused By the Police

The current law which requires the police to bring a
person who is refused bail by them before a Local Court as
soon as is reasonably poséible after his or her arrest
shouldlbe retainqd. The Local Court.should satisfy itself
that there is rqasonable cause for the decision to charge
and either confirm or change fhé bail decision made by the
arresting police. At this’initial appearance, the accused
person should be ordered to appear again before the Local

Court 'in seven ‘days' time. By the time of that
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appearance, the decision ‘as to whether to prosecute, as
~ described in para 12, should have been made and the Local
Court advised of that decision. For the purpose of this

-procedure, -~ a person who ~has been granted ‘bail on

cohditions which are not met should be regarded as having

-béen‘requed bail.'

Procedufe Where the Accused Person is Released on Bail

A person who has been arrested and charged and then

~released on bail by the police ‘should be required to

appear. before the Local Court on  the first day on which
the court sité after the expiration of seven days from the
date of the charge. At that fifst appearance, the
decision fo prosecute, -as described in para 12, should
have been made and the Local Court should have been

advised of that decision.

Notification of Decision to Prosecute

Where a person has been arrested and - charged, the
prosecuting authority or -its delegate shouldk decide
whefher or not to prosecuté within seven days of the time
of the charge.  If there is a decision to prosecute in one
of the higher courts, the prosecuting authority - should
notify the prospective court of trial and the Local Court
in writing of the decision to. prosecute within seven days
of the date onkwhich the accused person was charged. If
there is a decision to prosecute in the Local Court, the
Local Court alone need be notified of the decision within

the same period of seven days.

]
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,'Prdcedure,on Appearanceé Before the:Local Court

If there has been no decision to prosecute within seven

days or a -decision not to prosecute, the accused person

“should,~on,his~or her‘appearance before the Local Court,

‘_‘be'immediately released from custody or exempted from any

further 6b1igation$ uhder a relevant bail undertaking. If
there ié a decision to prosecute in a higher’court, the
acéuSed ~person . should = be required to appear in the
pfdspective' court’ df trial. In vthe case of indictable
dffencés‘ capable of being dealt with summarily and
offences triable either way,. if ‘there ‘is a decision to
pfosecute in the Local Court then the. Local Court should,
if  the matter is ready to proceed, immediately conduct a
mode~of trial hearing. If it is not ready to proceed, the
accused persoﬁ should be require& to appear before the
Local Court again for a mode of trial hearing. In the
case of summarykoffencas, once the Loéal‘Court has been
notified of the decision to prosecute, it may proceed to
hear the mﬁtter immediately or require the accused person
to appear before the Local Court at a date in the future.
Where the case is to be disposed‘of by the Local Court,
the 'successive procedures, namely ‘the appearénce of fhg
accused person béfore the Court, the notification of the
decision to prosecute, the mode of trialﬁhearing and the
determination of the case, can all occur immediately
following ohe another. This wouid be expected to occur
where there 1is a plea of guilty to a straightforward
charge of an: indictable offence capable of being dealt

with summarily.
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v Proceedlng by Summons
‘A person who i proceeded against by summons should be
{ summoned to appear in the prospectlve court of trial, It

":lwould normally be ~expected that, where a  summons is

issued, the agency responsible for maklng the dec151on to
prosecute has already made that decision. In that case,
the appllcatlon for the issue of the summons should be

accompanied by a notification to the prospective court of

‘trial of the decision to prdsecute. In any event, the
notification should be given to the court before the date’

‘on which the accused person is summoned to appear.

Right to Legal Representation to be Advised

An accused'person who  appears before a Local Court under
the procedure outlined in para 10 or para 11, or before
the prospective «court of trial wunder the proeedures
outlined in papa 14, should be advised by the court or in
the summons of the right to Be represented by a‘laﬁyef and

ofythe right to make an application for legal aid.

INDICTABLE OFFENCES TO BE DEALT WITH BY A HIGHER COURT

Police to Charge and Determine Bail

The police' should retain ;esponsibility for charging
’people with indictable offences. Before making a decision
to_Charge, the police should be able to consult with or
obtain advice from the prosecuting authority. Following
the charging'of an accusedkperson, the procedures outlined

in paras 9-14 should apply. That.is, the police should




 initia11y determine the question of bail ~and bring a
peréon héld in custody before a Local Court at the

earliest reasonable opportunity.

Police to Notify the Prosecuting Authority

. l7,_kWhen a person has been charged with an indictable of fence
which is not capable of being dealt with summarily, or the
.charge ‘is- one in respect.of which the police have not been

delegated the power to make the decision to prosecute, the

police'should immediately notify the prosecuting authority
and provide it with all the relevant information and

material that is within their knowledge or possession.

Abolition of Committal Proceedings

18. Committal proceedings as -they” are currently: conducted
should‘be abolished and replaced by the procedure outlined
in this and the following paragraphs. - If the prosecuting
authority decides that there is to be a prosecution in a
higher court,'it should, within seven days of the charge
being laid, give written notification to the Local Couft

and the prospective court of(trialyof~the decision. The

responsible for 1listing <riminal cases in the higher
courts of the decision to prosecute. The decision to
prosecute should by itself be sufficient to bring a
prosecution before the courts but in the case of
prosecutions in the higher courts, that decision should be
subjeét to challenge_égﬁ’review in the manner described in

‘paras 20-23.

l ' prosecuting authority should also advise the agency
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‘v'COmpiéte»Disclbsuré by the .Prosecution

“If .there. ‘is- a"decision~ to prosécute, the prosecuting

authority should immediately fiie in court a copy of the

statéments of all}personskwho ﬁay be able to give reievant
k;testimohy, fogether with a copy of relevant documentary
‘exhibits~ and information regarding access to material

éxhibits, indicatiﬁgb those intended to be called in the

kprosecution case at the - trial. Unless the court orders

that the statements or the names of witnesses be withheld
or ‘that access to exhibits be restricted on the ground
that it is in the public interest fo do sb, or unless the
accused person makes an informed and deliberate waiver of
the right -to disclosure, the prospective court of trial
should ensure that  the accused person is provided with a
copy of all the statements which have been filed, together
with a copy of intended documentary exhibits and
information regarding access to material exhibits. (See

also paras 68 and 69.)

A Right to Challenge the Decision to Prosecute

20.

Under the current system of criminal procedure, the
prosecution 1is- required to establish at committal
proceedings  that there ‘is a case for trial in a higher

court. An accused person is thus given the opportunity at

committal proceedings to demonstrate, by revealing the’

inadequacy of the prosecution case, that he or she should
not have to stand trial. However, because a committal is
not necessarily followed by a trial, and a discharge at

committal - proceedings is  not a bar to subsequent
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‘prosetutiqn~in‘the‘higher courts, this opportunity occurs
~before the effective decision to prosecute is. made. It
“should be replaced by creating . a right in the accused

"person to challenge the decision to prosecute after it is

actually made. = The accused person will thereby have a

means of 'testing' the prosecution case. Depending on he

circumstances of the case, this challenge may be combined

with pre-trial hearings described at paras 59-63. If this
is to octur, it is desitable that the judge who presides

at the pre-trial hearing should also preside at the trial.

Grounds for Challenging the Decision to Prosecute

A person who 1is to be prosecuted in the higher courts
should have a general right to challenge the decision to
prosecute by making an application to the prospective
court of trial. Where there is such a challenge, there
should be an onus on the prosecution to establish the
justification for the decision to prosecute but’thatbonus
may be discharged by relying on the papers that have been
filed in court. ‘The éhallenge to the decision ‘to
prosecute may be in the nature of a submission of no case
to. answer based on the material. appearing in the relevant
papers filed in the court, or it may be in the form of a

special plea such as lack of jurisdiction, autrefois

_convict or autrefois -acquit. The court hearing such a

challenge should have the power to allow witnesses to be
called or produced for cross-examination on their written

statements in an appropriate case, although before doing

NS
o
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“so the ‘court would need to be satisfied that the

circumstances of the case warrant such a course being

taken.

» Ground for Upholding a Challenge

'should uphold it if it is of the opinion either that there

is a legal bar to the prosecution or that the evidence is

= insufficient to warrant the accused person being tried in

a’ higher "court. Before making a decision of the latter
kind, the court should consider, firstly, whether there is

evidence capable of prbving each of the elements of the

offence " charged beyond reasonable doubt and, secondly,:

whether the weight which a jury could reasonably attach to
that evidence is sufficient to satisfy it of the guilt of

the accused: person.

Successful Challenge a Bar to Further ProSecution

If the court upholds a challenge to the decision to
prosecute, it should order that the case be dismissed.

Subject to ‘the next paragraph, such an order should have

the same consequences as the acquittal of the ‘accused

pé;son at trial. We invite submissions on the question of
whether the prosecutfng authority should have thg right to
appeal against a judgmeht upholding a challenge to the
decision to prosecute én the ground that it is erroneous.
This question will also need to be addressed when the
Commission eXamines the subject of appeals under the terms

of ‘its reference on criminal procedure,
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Additional Evidence May Justify Recdmmencing'Prosecution

The judgment> of the court uPholdihgi a challenge to the

“decision to prosecute may he set aside by that court and

the "prdsecution begun again where the  prosecuting
authority obtains the leave of the court to do so. Leave
should only be gfanted where the existence of additional:

evidence can be demonstrated by comparinthhe new evidence

_with,thatkcontained in the papers filed in the court at

the time of the original prOSecution and the totality of
the evidence justifies recommencing the prosecution. The
failure to produce the additional evidence in the original
proceedings would need to be explained to the satisfaction

of the court.

Legal Aid to be Available from the Time of Charge

Since the effectiveness of any procedure before trial is
largely dependent upon. adequate legal representation beiﬁg
available, a person accused of an offence which is to be
dealt with in the higher courts should be entitled,
subject to existing guidelines for the availability of

legal assistance, to such assistance from the time he or

. she is charged. Whilst this would obviouslybincrease the

legal aid budget, it would ensure that legal
representation is available when it is required, thereby
overcoming one of the most serious problems affecting the
current procedure before a criminal trial. It should be

borne in mind that the implementation of our proposal to
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abolish committal‘yfproceedings would result in a

 _significant reduction in the overall costs of the

27.

28,

KA :

administration of justice.

‘ - The Right f0,§eek a Direéected Acquiﬁtal to be Retained
26.

The right of an accused person to make an application for
d directed verdict of acquittal at .any stage~during the
trial proceedings should remain available notwithstanding
the fact that a previous challenge to the decision to

prosecute has not been upheld.

.~ TIME LIMITS ON THE PROSECUTION OF INDICTABLE OFFENCES

Specification of Time Limits

There should be prescribed time iimits' within which the
hearing of indictable charges must be commenced in the
higher coufts.‘ For accused . persons held 1in custody
pending trial, there should Be a maximum of‘ six months
between the time of charge‘and triél. For those on bail,
the maximum period should be 18 months. (For summary
offences see para 46.) Where the hearing of the charge
has not commenced within the prescribed périod, the court

should, unless there is a reasonable explanation for the

delay, dismiss the case,

Calculation of Time Limits

The time periods specified should commence to run from the
time the accused person is charged. Where a person has

spent part of the time pending trial on bail and part in




=14, "'

L
N

'custody‘on rémand,,each day ‘spent in custody should count

| ﬂ’ﬁfbr~-thr¢ef days  for “the purpose - of caléUlating the time

29.

30.

31.

’f Iimit'within which the trial must be‘commenced{

The Power of the Court to Allow Exemptions

In order to avoidbthe'potential for -injustice which may: be
created by the imposition of inflexible time constrainté,

the prospective . court ~of trial should have the power to

vpermit exemptions from the time 1limits in those cases

‘where there is a reaSonable explanation for the failure to

meet the time limits. Such exemptiohs may be granted on

the application of the prosecution or the defence.

‘Delayed Introduction of Prescribed Time Limits

The introduction ' of prescribed 'time ‘limits should be
delayed in order to give the courts and the prosecuting

authority sufficient time to adjust their procedures -and

"to arrange for the efficient allocation .of the resources

required to»meet the ‘demands of time limits.

Power to -Grant Stay of Proceedings

The power of the court to grant an indefinite stay in a
criminal case - on  the. ground that‘ permitting  the
brosecution'vto pfoceed would amount to an abuse of the
court's . process should be confirmed.‘ With ‘ the

implementation of rules specifying time limits, it would

‘be expected that the court would only exercise the power
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to grént a _stéy in a case 1involving unreasonable delay

Vbetweén,the'time of . the ‘discovery of the offence and the

~‘time of: charging the accused person,

!INDiCTABLE OFFENCES TRIABLE SUMMARILY AND OFFENCES
TRIABLE EITHER WAY: THE MODE OF TRIAL HEARING

Range of Offences Affected

This category of offences ~includes those 'indictable

»offences triable summarily with the consent of the accused

person and the concurrence of the presiding magistrate (eg

‘Crimes Act s476), - those indictable offences triable

sdmmarily irrespective of .the .consent of the accused
person (ég Crimes Act s501) and those criminal offences

which may, according to the legislation which creates

‘them, be prosecuted either summariiy or on indictment (eg

offences related to drugs, firearms and listening devices).

Disclosure by the Prosecution in the Local Court

Where the prosecuting authority or its delegate has
nominated the Local Court as the . prospective court of
trial, the prosecuting authority should be required, as it
is under the current law, to provide the accused person
with a written statement of the charge. It should, in
addition, be required to give the accused person a brief

outline of the facts alleged in the form which is

currently givenk to . the police prosecutor by the

investigating police for the purpose of a plea of guilty.

Where the ‘accused person does not indicate an intention to

plead guilty and makes a request to the court for complete
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~di$clbsﬁre'of’fhe prbsecution case,’the statements of éll
,WitnésSeS'whom the.prdsecu%ioh'proposes to ~call should be
‘fiiéd: in ‘fcourt; éogether with any = other relevant
'infdrmétién or . matérialsbb necessary- to '~ make  full
discloéure., (See -para 19.) These stateménts, materials
énd information should thenk be provided to the ‘accuSed
: pefson unleSs £hé prosecution can satisfy the court that
they should be withheld, in whole or in part, in the

public interest. (See also paras 68 and 69.) -

The Mode of Trial Hearing

After‘ the accused person has had. an opportuﬁity to
considér the case to. be preSented by -the prosecution, but
before he or she is required to plead to the charge, there
should be a short hearing in the Local Court to determine
the mode of trial. . This heaying should be conducted in
the presencé of the‘ accused person and the prosecuting
‘authority or its delegate 'as soon as 1is reasonably

practicable after the decision to prosecute has been made.

Criminal History of the Accused Person Not to be Considered

In determining whether a case may properly. be disposed of
- summarily, the Local Court should not be informed of the -
'criminglvhistory of the accuéed,person sincé this is not a
factor which may be ~u§ed to increase an otherwise
appropriate sentence. The accused person's prior record
should be taken into account by the prosecuting authority -
or “its ‘delegate in determining the prospective court of

T trial.
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" Local Court “May ' .Order Trial by Jury of an Indictable

36,

37.

38.

 0ff§ndé .

Since .some. indictable offences capable of being prosecuted

summarily without " the consent of the accused person are,

beCause,'of"their ‘subject matter of, the consequences of

. conviction for the accused person, so serious that the

‘accused person should not be denied the right to trial by

jury, a 'magistrate conducting - 'a mode of trial hearing

fshould have the power to order that any -indictable offence

should beiheard before a judge  and jury, but only where

the accused person consents. to such an order. - This

proposal is consistent with the recommendations made by

this Commission- in its Report The Jury in a Criminal Trial.

_Consentkof the Prosecuting Authority Required

One of the practical effects of giving the prosecuting

authority the power to nominate the prospective court of

trial would be that, in  indictable cases where the

availability of 'summary jurisdictidn is currently

'dependent upon the consent of only the accused person and
- the' presiding magistrate; the consent of the prosecuting
-authority or its delegate to summary jurisdiction would

-also be required.

k Disposition Following Grant of'Summary Jurisdiction

In a case where both parties and the court agree that the
matter should be heard summarily, the case may be disposed
of immediately fbllowing the mode of trial hearing,

particularly if there is a plea of guilty to the charge.
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! Where',summaryv jurisdiction is granted after a mode of

. trial 7hearing’~but ‘the matter is not Teady to‘;proceed

immediately, it should be listed for hearing in the Local
COurt‘after consultation with the parties to determine ‘a

éuitable'datevfof‘hearing.

Refusal of Summary Jurisdiction

‘Whéte summary jurisdiction is refused after a mode of

"trial.‘hearing, the matter should be transferred to the

appropriate higher court and feferred to the prosecuting

"authority  to  consider - whether there = should be a

prosecution in a higher court. The Local Court should

formally notify the relevant higher court that the matter

has been transferred to-it and referred to the prosecuting
authority. The - higher -court - should then acquire

jurisdiction in the case.

The Power of the Prosecuting Authority to Refer Cases Back

In a case where the accused person has indicated a
willingness to have the matter dealt with summarily, but
summary“jurisdiction‘ has been refused, ‘the prbsecuting
authority should have the power, to be exercised in
exceptional cases, to refer the matter béck‘to thé Local
Court to be disposed of by a different magistrate. If the
accused person does not consent to having fhe matter dealt
with summarily,. there . should  be ~no power. in  the
prosecuting authority po refer the case back to the Local
Court.  This proposal would.mean that the direction of the

prosecuting authority as to the mode of trial, where it is
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i conéisfehti with the wview of ‘the accused pérson, should
prevail»OQerkthe cbntrary decision of thevmagistrate who
‘bvconducted the mode of trial hearing. It is designed to
erfcomé the difficulty created where a magistrate orders
kk a juryktrial in a case which is inappropriate for trial

‘before a judge and jury.

Withdrawing Election on the Mode of Trial

. FWhere a case which may be heard either in the Locai Court
or'the higher courts has been listed for hearihg in the
bprospective court of trial after a mode- of trial hearing,
neither the accused person nof the prosecuting authority
should be entitled to alter the election made as to mode
of triél unless the lprospective court of trial grants

leave to the party making such an application.

Time Limits for Offences Triable Either Way

If an offence in this catégory is to be~tried before the
Local Court, it should be regarded as 'a summary offence
for the purpose of calculating the time limit within which
the trial must commence.  If such an offence is to be
tried in the higher courts, it should.be regarded for this
purpose as an ‘indictable offence. However, the relevant
time period should commenée at the conclusion of the mode
of trial hearing at which the prospective court of trial

is determined.
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SUMMARY OFFENCES

Current Procedure Genérally’Unchanged
Sinée it is “1likely that the:;powers of the prosecution

authority will be delegated in relation to the prosecution

of ‘summary offences, ‘a person accused of a summary offence

will normally be charged by the police and the case

f prbsecuted in the - Local Court by ‘the police or another

agency to whom that function has been delegated. Where

" this occurs, the decision to chargé and the decision to

prosetute will, for practical purposes, be the same. Once
the Local Court is notified of the decision to prosecute,

the court should be responsible for listing the case.

Disclosure by the Prosecution in Summary Offences

Where the prosecuting authority or  its -delegate has

nominated the Local Court as the prospective .court of

trial, the prosecuting authofity,should be required, as it
is under the current .law, to provide the accused person

with a written statement of the charge. It should, in

addition, be required to give the accused person a brief

outline of the facts alieged in - the form. which s
currently  given “to the police prosecutor by the
invesfigating police for the purpose of a plea of guilty.

Where the accused person makes a request to the court for

compiete disclosure of the prosecution case, the

statements of all witnesses whom the prosecution proposes
to call should be filed in court, together with any other
relevant ‘information or materials necessafy to make full

disclosure. (See para 19.) These statements, materials
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ahd 'information should then be provided to the accused

persbhkunléss the pfosecution ‘can “satisfy the court that

"fhey should be. withheld, vdn 'whoie ~or in  part, in- -the

public ihterest. (See also paras 68 and 69.)

‘ Summary Cases‘Méy be Referred to the Prosecuting‘Authority

Iﬂ order ‘to ensure that the policy of the prosecuting

authority is- .implemented by those agencies to whom its

powers have been delegated, the relevant agency, the
accusedvperSOn and the Local Court should have the power
to - refer a summary prosecution . to the prosecuting

authority + for a  determination -'as. to ~whether - the

prosecution should be continued.

TIME LIMITS ON THE PROSECUTION OF SUMMARY OFFENCES 

Specification of Time Limits

There should be prescribed time limits within which the

hearing of summary offences mﬂst be commenced. Where a
person accused of a summary offence is detained in custody
pending the disposition of the case, the trial should
commence within two months of the date on which the
actused‘person‘was charged. Where a person éccused of a
summary.dffence is released on bail, the trial of the case
should comménce within six months of the date on which the
accused -person ﬁas'charged. (For indictable offences see
para . 27.) Where ‘the heariﬂg of the charge has hot
COmmenced within the prescribed period, the court should,
unless there is a reasonable explanation for the delay,

dismiss the case.
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‘, Calculation of Time Limits

The time péfiads sﬁecifiéd sth1d commence to run from the
.timé:the~accuséd pérson‘is charged,“Whére a - person has
, spgﬁt part of the time pending trial on béil and part in
‘»cuétody dh,remand, each day‘spent in custody should cdunt
fdr three days fof the purpose: of ‘;alculating ~the time

Iimit“within-whiCh the trial must be commenced.

The Power of the Court to Allow Exemptions

In order to avoid the potential for injustice which may be
creatéd by the imposition of inflexible time constraints,
the prospective court of trial should have the power to
-~ permit exemptions from - the time‘ limits in those cases
where;there is a reasonable explanation for the failure to
meet’the time limits. Such exemptions may be granted on

the application of the prosecution or the defence.

Delayed Introduction of ?rescribed Time Limits

The iﬁtroduction ‘of prescribed time limiﬁs should be
‘delayed in. order to gi?e the courts and the prosecuting
authority sufficient time to adjust‘théirkprocedures and
to arrangeffor the efficient -allocation of %he resources

“required to meet the demands of time limits.

THE "NO BILL'" PROCEDURE

The Power to Find "No Bill"

The " Attorney General should retain the power to direct
that a "no bill" be found or that mo further’proceedings

be - ﬁaken against a person who has  been charged with a
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k criminal offence. . For present purposes, we use the
: .exprésSionj;”no 'bill" to refer to both situations. The

power . to find '"no bill" may . be . delegated to the

‘ prosecuting éuthority but should not be further

~delegated. The power to "no bill" may be exercised on the

initiative of the Attorney General or the prosecuting
duthority or it 'may follow an appliéation made by the

accused person,

"No Bill" Certificate to be Filed in Court

If a decision to "no bill" is made, it should be reduced
to writing, signed by the Attorney General or the
prosecuting authority and filed in the prospective court

of trial.

"No Bill'" to be a Bar to Further Prosecution

The filing in court of a "mo bill" certificate should act

as a bar to any further prosecution unless the court
grants leave  to recommence the prosecution upon being
satisfied by the prosecuting authority that there is
additional evidence available which justifies recommencing

the prosecution.

"No Bill' and Immunity from Prosecution

Where an accused person has been granted immunity from
prosecution on the condition that he or she undertake to
follow an agreed course of action, and a 'mo bill" has

been filed in conséquence of :that agreement, the

prosecution. may ‘be commenced again if the person granted

L
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such ‘a conditional 'mo bill" does not comply with - the

terms of the agreement. The accused person would have the

right to challenge the propriety of the prosecution as a

. pre-trial motion. (See paras 61-63 below.)

‘The Publication of Reasons for 'No Bill"

The reasons for a decision to enter a '"no bill" should be
made public unless it is contrary to the public interest
to do so. - The publication of reasons should be a matter
for -~ the discretion of the Attorney General and the
prosecuting authority. If, for éxample, the publication
of specific reasons would jeopardise a major current
police investigation or create the risk of prejudic¢e in a
pending trial or cause unreasonable distress to a member
of the public, it would be expected that they would not be

published. .

Notification of Reasons to Victims and Investigating Police

Where there is a clearly recognisable victim of an
incident which results in a criminal chérge being laid,
and there is a subsequent decision to file a 'no bill",
the victim should be advised of the reasons for the

decision unless there is a compelling reason not to

- disclose this information. The investigating police

should. also be advised of the. reasons for a decision to
"no bill'" in order to assist them in the investigation and

prosecution of similar cases in the future.
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Reasons for Refusing "No Bill" Application

The decision of the prdsecuting authority or of the

‘Attorney General that a prosecution should proceed to

trial is one which should be made in accordance with the
current policy of the prosecuting authority. If that
policy i§ made public, there should generally be no need
to publish the:reasons for thé decision to prosecute in an
ihdividual case; particulé}ly where the 'publication of the

reasons for prosecuting a particular .case before it is

~heard by a court would be likely to cauée prejudice to the

accused person.

“"No Bill" Applications Nof to be a Delaying Tactic

The mere fact that there has been an application for 'mno
bill" made by the accused person to the Attorney General
and no reply has been received shbuld‘ not of  itself
preclude the tfial from proceeding on the day on which it
is listed for -hearing in a higher court. 'The court of
trial should be entitled £o adjourn the hearing ofb the
case on the ground that a 'mo bill" application has been
made by the accqséd'person. In deciding‘whethef or not to
adjourn the case, the court should determine whether the
application 1is made in good faith .or is an attempt to

delay the commencement of the trial.

PRE-TRIAL PROCEDURE

Jurisdiction

From the time that the prospective court of trial is -

~notified of the decision to prosecute, the court should

have jurisdiction in the matter and the power to make such
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: preliminary. orders as are necessary for the convenient

diéposélbof the case.

order of Proéeedings Before Trial

Aftérrthe pfospectng court 6f trial has been determined,
’the aécused pefson shouldb be aéked on his or her first
aﬁpearancé before that court to plead to the chawge. If
there is 'a plea ﬂof guilty, the court may deal with the
matter immediately if it is ready to proceed, or arrange
for it to be listed on a future date. If there is a plea
. of not guilty,. the mattef should be listed for mention on
a suifable date. Prior to that date, the prosecution
should be required to file in court all relevant materials
neceséary to provide complete disclosure, together with a
notice of the formal charge. At the mention, the accused
person and -the prosecution should be asked if there are to
be .any pre-trial hearings or a challenge to the‘decisionv
to prosecute. ~If there are, a date should be fixed for
the hearing of these proceedings. If not, the date on

which the trial is to commence should be fixed.

Notification of Formal Charge

For prOsecutionS conducted in the higher courts, a notice
bf the  formal <charge . (in current terminology. the
indictmentj which the - prosecution proposes to present
against the accused person at trial should be filed in the
prospectivekCOUrtvof trial at a time fixed by the court in
accordance with the procedure set out 'in para 59. The

formal charge should disclose  with sufficient
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‘’pa‘rti‘c‘u'lzu'ity;Z the ' specific allégation made - against  the

“‘dccused ‘person and -any intended co-accused. Subsequent

amendments to the formal charge should only be permitted

if they are épyroved by the court. The early filing of

‘the formal charge will enable the court to deal before

trial with applications based on the terms and nature of
the formal charge., The archaic form of indictments should

\

be abandoned.

Pre-Trial Hearings

All courts exercisiﬁg criminal jurisdiction should have

the power to - order " the attendance of the legal

represehtativeS’of the accused person and the pyosécution
at pre-triai hearings. Such hearings should be conducted
wherever there 1is a prospect that they may reduce the
duration of the trial proceedings and should, if possible,
be heard by the judge who is to preside at the trial.
Pre-trial hearings should be used to determine whether
certain witnesses are required to be called, and to decide
matters of law which can be conveniently determined in

advance of the trial.. Whilst the accused person and his

~or her lawyer may be compelled to attend a pre-trial

hearing, there should be nc power, subject to paras 72 and
73 below, to compel the accused person to make positive
disclosures regérding evidence which will be called by the
defence. The court should be entitled to compel the
accused person to call any evidenée relevant to the
question of admissibility of evidence dealt with at a

pre~-trial hearing.
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'\'Couft,to Confro1‘Conduct;of Pre-Trial Hearings

o

,Preétrial,hearings.maj be ordered by the court of its own.

initiafive or on the application of the parties. In order -

to. assist the ‘ofderly cohducp of - pre-trial proceedings,
the prospéttiVe ~court of trial should have a general

discfetionary power to Specify'a time on or before which

.bfe-trial '&pplicatiOns and motions must be made by the

“‘pérties. An épplication' made after the time specified

63.

64..

1,Shou1d only be. heard if the leave of the court is first

obtained.

Pre-Trial Uhdertakingg

Any dndertaking made by the accused person or the
p:osecutingb authority ét a‘ pre-trial - hearing should be
able to be withdrawﬁ at trial unless the trial judge is of
the view thét the infended withdrawal amounts to aﬁ abuse

of the court's process.

The Need for Adequate Preparation

The defence and prosecution lawyers who are to appear in
‘the trial will need to be briefed sufficiently far in
advance of the date of hearing to ensure that pre-trial
proceedings - are of benefit. Advance‘briefing must occur
in order to allow’adequa§e~preparation for - the purpose of
déterminihg in the first place whether there should be a
pre-trial hearing and secondly to enable an effective

contribution to be made at such a hearing.
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k Pré-TrialvPTOCéedings Before Cqurt‘Officials

We raise for consideration the ' question of whether

~preliminary pro;eedings in the  higher criminal courts,

'such as first appearances by accused people, mentions to

.should be Cabable of being conducted by an officer of the

court of subordinate ranking to a judge. This officer
should have = the powér to  refer to a judge for

determination.  any matter . of sufficient importance or

: difficulty; The Commission is divided in its views ‘on
this question .and would welcome submissions as to  the .

~desirability and practicality of the proposal.

>

Pre-Trial Decisions Not‘Binding on Trial Court

Decisions made by a judge at a pre-trial hearing should
not be binding upon the judge presiding' at the trial,

since the relevant circumstances may have changed. In

~order -to reduce the likelihood of this occurring and the

possibility of conflicting decisions, pre-trial hearings
should be held as close as is reasonably practicable to
the date. of the trial and should ideally be conducted by
the judge who is to preside -at fhe trial. We raise for
consideration the question. whether a decision made at a

pre-trial hearing to reject evidence ‘'should be effectively

kbinding on the court of trial by providing that the party

seeking to . tender that evidence should, because of the

pre-trial decision, be prohibitéd from doing so.
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‘Pre- Trlal Dec151ons May be Rev1ewed on Appeal
;k we ralse for con51derat1on “the questlon whether, where a
court conductlng a:pre-trlal hearlng makes a decision or

order which substantially affects the presentation of the

caée “for the prosecution or the defence, the party

: d1sadvantaged by the ‘decision or order should have = the

~kr1ght, to have it rev1ewed by a court of appropriate

jurisdiction.

~ DISCLOSURE BY THE PROSECUTION

Disclosure by the Prosecution

In ~addition  to  the obligatioh established by the
procedures described in.paras 19 and 44, there should be a
continuing obligafion upon the prosecuting authority to
disclose to -the accused person all relevant- information
known to it or material in its posseseion, irrespective of
its adm1551b111ty at trlal and whether 1t is 1ntended to
be called at the trial or not. The court should have the
power to‘ensure that this obligation has been fulfilled by

making appropriate inquiries of the prosecuting authority.

Verification of Disclosure by the Prosecution

The‘proeecuting authority should be required to declare in
Writing at the commencement of the trial proceedings, or
before 'this time if  the eoﬁ}t so -orders, that all
relevant ‘materials in the possession of the prosecution
have been disclosed to the defence. The assessment of

relevance will naturally be affected by the extent to

;which the defence has made disclosure of its own case.
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Sanctions fBr Failure to Disclbse

If the prosecutlng authorlty does not make the -disclosure
krequlred the court may of its own initiative or on the

~application of the accused person make one or more of the

follow1ng types of order:

(1) - an ‘order requ1r1ng the  prosecuting
authority to comply with its obligations
regarding disclosure;

(i1) an_ order granting the accused _person an

: ~.-adjournment;

(iii) an order prohibiting the prosecuting
authority from calllng spec1f1c evidence
at the trial; ‘

(iv) an order dismissing the charge against
the accused person. :

DISCLOSURE BY THE ACCUSED PERSON

‘Defence Disclosure Generally

In order to clarify the issues . at the trial, the accused
person should be iﬁvifed to nominate before the trial the
title andbtheegeneral nature of any defence upon which he
or she intends to rely and to give notice of any matters
sought to be proved by the prosecution which .are not in

dispute.  Subject to the next paragraph, the accused

.person should not be compelled to. disclose the 'names and

addresses of the witnesses intended to be. called. The

_ practical effect of this proposal would be'to change - the

current law requiring an ‘accused person to.  disclose

particulars of a defence of alibi; This change is

~suggested on the . ba51s that alibi evidence is not

I

suff1c1ent1y dlffex from other forms of defence to.




72,

73,

- 32 -

“justify a special rule of disclosure. Alternatively, if

discloSure is to be mandatory, it  may be thought that
thefe.Should be discidsuré of defences other thaﬂ alibi.
The views of the Commission are divided on this issue and

submissions would be welcome.

Defence Disclosufe of Technicalvaidence

-Any part& prSpOSing to call evidencé of ‘an expert,

-scientific or . technical- nature should disclose that

intention to the court before trial and provide an outline
of the ‘evidence and the namés of the witnesses who are to

give it. The 'use which may be made of any material

’ disclosed under such a rule should be a matter for the

‘determination of the court. Where the Tequisite notice is

not ‘given, the court should refuse to adﬁif such evidence

at the trial unless there are special circumstances.

Obtaining Physical Evidence from the Accused Person
We raise for consideration the question whether the
current law permitting the police to obtain vphysical

evidence from the adcused person (Crimes Act s353A) should

be amended to provide that this may only be done with the

épproval of ‘the court. That is to say, where the court is
satisfied that evidence capable of being obpained by
physical means may be of relevance to a criminal case and
cannot practicably be obtained from another source, the
court -may direct  that anykperSOn, includingbthe accused
person, participate in one or more of the following
pfocedures{

(i) try on clothing;
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k(ii)' provide .handwriting samples;
(iii)' submit: to the faking'of photographs;

(iv)'v submit to the taking of fingerprints and
-~other bodily impressions; -

(v) submit  ‘to. the taking. of specimens of
S -saliva, breath, hair, nails;
(vi) ysubmit to bodily “examinations which do
. not involve unreasonable affronts to the
dignity of the individual;

(vii) submit to the taking of a blood or urine
: sample. : '

Incentives to Defence Disclosure

There should be a range of measures designed to encourage
rather than compel disclosure by the accuséd person.,
Amongst those should be an extension of the right of the
proéecutdr to call a case in reply to answer evidence

~.which could have been disclosed before the trial by the

- defence without prejudice to the accused person, and a

procedure ‘which gives the accused person the opportunity
to ‘éddress the jury immediately after the prosecutor's
opening address for the purpose of identifying those
issues which are in ‘dispute in the case. This latter
proposal is consistent with a ‘formal recommendation ~made

in our Report The Jury in a Criminal Trial.

HIGHER COURTS JURISDICTION OVER SUMMARY OFFENCES

Concurrent Jurisdiction

Where an accused person is charged with both a summary
offence and an indictable offence arising out of the same

incident, and the indictable offence is prosecuted in a
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highenrgouﬁt,,the”hiéher court should have the power to
deal with ‘the' summary offence. Accordingly, the

pfoSecuting,‘authqrity should be -obliged  to - advise the

court before the trial of any summary charges related to

the indictable prosecution. We 'suggest, subject to

further consideration on this question when we come to

deal'épecifically with the SUbject of appeals in criminal

proceedings, that appeals from a court (other than the

Supreme Court) hearing summary charges may be heard by the
Court of Criminal Appeal constituted by a single judge of

the Supréme Court.

Taking Matters into Account on Schedule

There should be an extension of the range of offences to
which ther proéedure under the Crimes Act s447B appiies,
wheréby a ‘'schedule' of other offences 1is taken into
account for the purpose of sentence. Where an accused
person appearing in one of the higher courts either pléads
guilty to or 1is convicted. of an indictable offence, the
court should have the power to take summary offencés into

account on the schedule.

LISTING CRIMINAL CASES IN THE HIGHER COURTS

An Independent ‘Agency Responsibie for Listing

The 1isting of cases fof;trial and sentence in the higher
griminal courts should be the responsibility of a listing
agency which is independent of the prosecuting authority.
and the accused person., It should determine the date of

hearing and the venue of criminal cases and the judge who
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7,isft6fpfesi&e.‘ In discharging its fuﬁctions, the listiﬁg
:‘,égency°vmust néceSSarily, cohéult; élosely with the courts
"but:it shbhld not'operate‘at the direction of the courts.
‘ Aithdugh'the precise manner of operation of the agency is
?et'tdvbe determined; the Attorney General's recent action

~in- establishing such -an agency is ~consi$tent with the

kproposals ~formulated independently by the Commission

before this action’wa§ taken.

Powers of ListingﬁAgency

Where the accused person - or  the prosecuting authority
wishes the venue of the trial or the date of hearing to be

altered, this may be done by the listing agency where both

" parties agrée. Where the listing agency does not make a

change sought by either party, that party should have the

right to make an application to change the trial venue or

‘the héaring date. This application should be heard and

determined by the prospective court of trial.

Random'Assignment of - Cases to Judges

In  general, but subject to the mnext paragraph, the

 distribution of cases to -be heard at the major court

centres should be by random éssignment of those cases to

the judges ‘available to hear them.  The listing agency

shiould also be fesponsible for the 1listing of criminal

cases at  country sittings of the higher criminal courts,

but it is impracticable for such cases to be assigned on a

random basis.

- ey mm: e




\ 12
\'
|

80.

81.

82.

e

SpecialvProcedures for Complicated Cases

In order to .ensure . that cases of an exceptionally

. complicated or difficult nature will be assigned to a

judge of sufficient experience, there should be a separate

~list of such judges to whom casés falling into this

category may be assigned on a random basis. Where cases

of this kind‘are listed at country sittings, the selection

" of the judge to preside at those sittings should be made

following consultation between the listing agency and the

head of the court.

Listing Agency to be Advised of the Decision to Prosecute

Whén there is a decision made by the prosecuting authority
to prosecute a case in the higher courts, the prosécuting
authority should immediately and formally advise the
listing agency pf that  decision. The prosecuting
authority’ should also maintain contact with the listing
ageﬁcy and advise when the matter is ready to be listed

for hearing 'in ‘the prospective court of trial.

" Listing Agency to Maintain General Supervision

The 1listing agency should have the power to 1list a case
for‘mentioﬁ before the court of trial at any time before
the trial begins. The Agency should~ maintain close and
regular contact with the 1legal representatives of the
accused person and with the prosecuting authority in’order

to keep abreast of any\ relevant developments in - the
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'preparation.of'the case, to ensure that the optimum use of
availab1e~court time is- made and that criminal cases are.

1vbrought to trial within the prescribed time limits.

Power of Court tb Adjourn Not ‘to be Affected

The control of the listing function by an independent
agency should not be permitted to 1limit the power of the
courts to grant an adjournment upon application by either

~.of the parties where it is considered just and reasonable

to do so.

"PLEA BARGAINING"

Agreements to be in Writing

Where there is a concluded agreement, following
negotiation 'between the defence and the prosecuting
authority, which results in the accused person pleading
guiity to a certain charge or charges on the understanding
that the prosecution will take a certain courSe, that
agreement ‘should be recorded in writing. | As is the
chrrent practice, a written record should alsoc be made of
the terms of any agreement to grant an accused person

immunity from prosecution,

' The Courts Not to be Ihvolved in Plea Negotiation

The court should not participate in negotiations regarding

the accused person's plea to a change and any agreement

reached between the parties should not bind or be seen to

bind the court in the assessment of the penalty for the

offence to which the accused person has pleaded guilty.

L

>

o e we aw




86.

87.

_88.

- 38 -

No Initiation of Plea Negotiations by the Crown

The. initiation of "plea negotiations” should élways be a

matter  for ﬁhe ‘accused person or his or her legal

representatives. If negotiations of this kind were to be

>Commenced by the prosecuting authority, the prosecution

might be - encouraged to charge the accused person with a
more serious offence than may be warranted by the evidence
available. The charges against an accused .person should

not be laid with the intention of providing scope for

subsequent '""'plea bargaining".

The Victim's Role in Plea Negotiations

Where one of the factors taken into account by the
prosecuting authority in deciding whether to accept a plea
bargain is the 1likely impact of contested court
proceedings on the victim, the prosecuting authority
should contact the victim or a perscn who is representing
the interests of the victim and determiné the victim's

attitude to participating in a contested case.

General Inadmissibility of the Terms of the Agreement

The record of any plea negotiation agreement reached
between the accused person and the prosecuting authority
should not be admissible in any subsequent proceedings
unless it is alleged by either of the parties that the
terms of the agreement have not been honoured, in which
case the record should become admissible at the discretion

of the court.
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‘ "Senteﬁce Indication" by the ProSpe;tive COurt‘of Trial

~Wefrdise;for consideration the question whethér, upon the

parties ' requesting from the court of trial an. indication

- as to the likely ﬁature~of the penalty to be imposed upon

conviction, the court should, as a matter of discretion

for ‘the individual judge in the :particular circumstances

- of the case, be entitled to give such an indication. If

“'such a proposal were accepted, this may be done at a

formal hearing or conference attended by the legal
fepresentatives of kboth the prosecufion and the accused
person but it should never occur  in the  presence of
potential jurors. Whilst an accurate record of any such
proceedings should be made, their pﬁblication should be
strictly prohibited until the <case has been finally
disposed of. ~We should emphasise that the Commission is
divided on this question and would welcome submissions as

to the desirability of this proposal.

Prosecutor's Discretion to Accept Plea Retained

Section 394A of the Crimes Act, which provides that the

prosecution has an unfettered discretion to accept a plea

;of guilty to a.lesser offence which is a true alternative

verdict in full - discharge of an indictment on a more
serious charge, should be retained. Such a provision
ensures that the courts do not become involved in ‘the

process of plea bargaining which may occur as a result of

negotiations - between the prosecution and the defence.

However, the court should not be compelled to accept a

plea of guilty. If the court considers that the plea has

i,
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not been made voluntarily, it may reject the plea of

“gUiltysand order that the accused person stand trial on

the lesser charge., Since the plea of not guilty to the
more serious charge has been accepted by the prosécutiqn,

then a verdict of not guilty on that charge Should be

kenfered by the court.

PUBLICITY OF PROCEEDINGS BEFORE TRIAL

No Restriction on Reporting of Court Proceedings

As ia ‘general rule, all proceedings ‘in criminal ‘cases
should be conducted in open court and there should be no
restriction upon the media publishing the proceedings
where the publication kis a fair 'and accurate report of
those kproceedings and is published within a reasonabl&
short period (having‘ regard to the nature '6f the
publi;ation) after those proceedings'  have taken place.
So far as the ‘publication of court proceedings of
historical relevance is concerned, the only restriction
should‘be on. the publication of a feport of earlier court
proceedings which is likely to prejudice the conduct of .a

forthcoming or current trial.

Courts to have General Power to Prohibit Publication-

A court conducting a hearing of any kind before the trial
of a criminal case should have the discretionary power,
exercisable of its own motion or on the application of a

party, to make an order prohibiting the publication of all

- or any part of the proceedipgs where it considers that the

" publication of that material may prejudice the fair trial
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- of anykcriminaIvCASe. An order of this kind may be made

subject to such conditions or varied or revoked as the

court thinks fit.

Publicity Rednced by Abolition of Committal Proceedings

The abolition of committal proceedings should mean that

there is less publicity given to the prosecution case

“before the trial, thereby reducing the Ppossibility that-

potential jurors will- develop a view about the case
inconsistent with their obligation to consider the case on
the basis of the evidence presented at the trial. Unless
the dec¢isinn to prosecute is the subject of a pre-trial
challenge made by the accused person to the prospective
court of trial, there will be little publicity of the case
generated by the media reporting proceedings that have

occurred in court.

General Restrictions on Publication of Prejudicial Material

The right of the media to publish material relating to the
arrest of and the decision to prosecute an accused person
should be limited to reporting the circumstances of the
arrest and a brief’description of the offence withvwhich
the accused person is = charged. The publication of
information which may prejudice the fair trial of the case

should be generally prohibited.

Prosecnting Authority and Defence to Limit Media Contact
Neither the prosecuting authority nor a lawyer appearing
for an accused person should release for the purpose of

publication any information or opinion relating to a
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 pend1ng or current cr1m1na1 trlal if there is a reasonable
”'11ke11hood that _the publlcatlon of that mater1a1, will

fprejudlce‘va fair trial or _otherwise interfere w1th the

,‘fddministratiOn"bf justice. In particular, 1awyers should
‘fkbe ,prohibiféd from publishing information concerning the

uvfollowing;

(1) the = prior criminal - record ‘or  the
o character or reputation of the accused
person; ‘

(ii) the - existence _or the contents of -any

‘ confession or statement made by  the

accused person or the refusal or failure

of ~ the - accused - person to make ‘any
statement;

(iii) the Tesults of any examinations or test
S or the  fact that the accused person
~refused to submit to any examlnatlon or

test;

L (iv) the identity, testlmony oT cred1b111ty of
any prospectlve witnesses; -

(v) any opinion or conjecture as to the guilt
L or innocence of the. accused person or as
to the merits of the case or the ev1dence

in the case.

Criminal History of an Accused Person Not to be Published

,96; The  publication  before  trial of material  which
simulfaneously identifies‘a person as being charged with
an offence. and as havingva prior criminal history should
be‘pfdhibited.where the hearing of the offence charged is
or may be‘before a jury.  This proposal was the subject of

a kfofmal ‘recommendation in “our Report The Jury in a

Criminal Trial,

4 LlEe L
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Special CirEUmstances'Justifying Prejudicial Publicity

.The prbsecuting‘ authority = or ' the ‘police may . publish

information where it is necessary to cobtain -assistance in

'the apprehénsiOn of a. suspect; to warn the public of any

‘danger or otherwise to assist the investigative process

 hotwithstanding the fact that the publication of the

information méy prejudice a forthcoming trial.

L 4

No Photographs in Identification Cases

In any criminal case in whiéh the identification of the
accused person,is likely to be in issue, the media should
be prohibited from publishing a photograph, skétch or any
other likeness or deécription of a person in circumstances
suggesting that he or she is either suspected of or
charged with a criminal offence unless the publicatidn is

made in the reasonable belief that it will assist in the

“investigation of the offence or the apprehension' of the

person.

No Public:  Comment Regarding Appropriate Penalty

From the time a person has been arrested or a decision to
prosecute has been made (whichever occurs first) and until

the disposition of the case, irfespective of whether there

. has be?n an indication during that period that the accused

pefson intends to plead guilty, there should be a general
prbhibition against any person making a statement intended
to be‘published to the 'general public whiéh contains‘an
opinion as to the sentence or penalty which should be

imposed on the accused person.
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Y'Pﬁblication of Disputed Evidence Prohibited

100. A court conducting pre-trial ~proceedings in a criminal

case should generally prohibit the publication of any

material presented during - those  proceedings where there

Powers of Court to Ensure Fair Trial

Where

jeopardised

prospective - court of trial should . have the

exéercisable

is, or is 1likely to be, any issue or dispute as to the

' admissibility of that material in evidence at the trial.

the publication of ' prejudicial materiai = has

the prospect of conducting a fair trial, the

power,

of "its own motion or on the application of a

party, to do any of the following if it considers that it

will increase the likelihood of a fair trial:

(i)
(ii)

(iii)

change the venue of the trialj;

postpone .the trial- for such period aé
will .diminish or eliminate the influence
of the prejudicial publicity;

in the case of trials to be heard by a
jury, invite potential jurors to
disqualify themselves if they have been
subjected to material which they consider
makes them either unable or unlikely to
approach the case impartially.
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1.  An Independént'PrOSeéuting Authority -

Agree ... ..
: Disagree .....
- Comment ‘

2. Relationship Between Prosecﬁting Authority and Police
Agree .. ..a0.

; _ Disagree .....
Comment

3. The Powers of the Prosecuting Authority
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Disagree .....
Comment

4. The Criteria for the Decision to Prosecute
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Disagree .....

Comment
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Delegation: of the Powers df the Prosecuting Authority

Agree ...

i » Disagree
Comment

 Cases Where Consent for Prosecution is Required

Agree ...

- Disagree
Comment '

Prosecutions by Private Citizens

Agree ...

Disagree
Comment

Powers of Arrest Unchanged

Agree ...

» Disagree
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Procedure Where Bail is Refused by the Police

Agree ...

Disagree
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‘Procedufe_Whefe'the Accused Person is Released on Bail

Agree ...
Disagree

Notification of Decision to Prosecute

Agree
S Disagree
Comment

Procedure on Appearance Before the Local Court
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Proceeding by Summons
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Right to Legal Representation to be Advised
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Disagree
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: 17, Police to Notify the Prosecuting Authority
k Agree .. ....0.

- ‘ _ Disagree .....
Comment

18. Abolition of Committal Proceedings

Agree ........
Disagree .....
Comment

19. Complete Disclosure by ‘the Prosecution
‘ ‘ Agree .{ ......

Disagree .....
Comment

20. A Right to Challenge the Decision to Prosecute

Agree ..... TP
Disagree .....
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kAgree ........
L Disagree .....
» Comment - o
' . 22. Ground for Upholding a Challenge
s : ' Agree ........
: ' , Disagree .....
s Comment

© 23. Successful Challenge a Bar to‘Further Prosecution

Agree ..o '
Disagree .....
Comment

24, Additional Evidence May Justify Recommencing Prosecution

Agree ...
Disagree .....
Comment ‘

25. Legal Aid to be Available from the Time of Charge

Agree .. e
Disagree .....
Comment
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The Right to Seek a Directed Acquittal to be Retained

~Comment
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Disagree

Specification of Time Limits: Indictable Offences

Agree -

Disagree

Calculation of Time Limits: Indictable Offences

Agree e

Disagree
Comment

The Power of the Court to Allow Exemptiohs

Agree
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34, The Mode of Trial Hearing
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35, Criminal History of the Accused Person Not to be Considered

Agree ... ...
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36. Local ~Court May Order Trial by Jury of an Indictable

OffenCQ
Agree ..... oo
Disagree .....

Comment

37;‘ Consent of the Prosecuting Authority Required
Agree ... ...

, Disagree .....
Comment

38. Disposition Following Grant of Summary Jurisdiction

Agree ........
Disagree .....
Comment

39. Refusal of Summary Jurisdiction

Agree .. ieovesn
Disagree .....
Comment

40. The Power of the Prosecuting Authority“to Refer Cases Back

Agree ... iauen
Disagree .....
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NS




"'9;"

‘f,@i.'sWithdrawing'Election on_the Mode of Trial

Agree ........
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42. Time Limits for Offences Triable Either Way
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43, Current Procedure in Summary Offences Generally Unchanged

Agree ...0..n
Disagree .....
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44, Disclosure by the Prosecution in Summary Offences

Agree ........
Disagree .....
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45. Summary Cases May be Referred to the Prosecuting Authority

kAgree ........
Disagree .....
Comment
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1  46.; SpecifiCation of Time Limité: Summary Offences
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: Disagree ..... :
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47. Calculatipn of Time Limits: Summary Offences
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48, The Power of the Court to Allow Exemptions
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49, Delayed Introduction of Prescribed Time Limits
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50.. The Power to Find "No Biill"

Agree ........
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"No Bill" Certifiéafe to be Filed in Court
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Pre-Tria1~Decisions Not'Binding on Trial Court

66.
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Defence Disclosure Generally

Comment

Defence Disclosure of Technical Evidence

Comment

Obtaining Physical Evidénce from the Accused
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yTaking Mattersbinto Account on Schedule

Agree . s..ivaen
e Disagree .....
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- An_Independent Agency Responsible for Listing
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Disagree ...

Powers of Listing Agency
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Special Procedureé for Complicated Cases
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‘No'initiation of "Plea' Negotiations by the Crown
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» , Disagree .....
Comment
The Victim's ‘Role in Plea Negotiatibns
k ' Agree vi..ouh
Disagree .....

Comment
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"96., Cfiminalinstory of an Accused Person Not to be Published
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