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During its 1990-1991 term. the Supreme Court ruled on eight 
case" of partic.ular importance to 1m>,: enforcement officers. 
The"e ca"es. which are summarized below. addre"sed issues 

co\'Cred by the fourth and fifth amendment-. to the U.S. Constitution. 
Specifically. the Court ruled on the circumstance" under which 

fourth amendment "eizures can occur when an officer approaches a 
bus pa"senger or when a neeing citizen i" chased on foot by an olli­
cer. It also decided on the length of time officers can maintain custody 
of a citizen arrested \vithout a warrant before the citizen is constitu­
tionally entitled to a judicial probable cause determination. Other 
Court deci"ion" resulted in a modification in the constitutional stand­
ards gO\erning the warrantless search of a package containing evi­
dence of crime that is placed in a vehicle and a clarification of the 
permissible scope of a vehicle search based on consent. 

With regard to fifth amendment i""ues. the Court considered the 
effect on interrogation practice" of a request for counsel in response to 
Miral/do warnings and the extent to which an appearance at ajudicial 



hearing with counsel is sufficient to 
invoke the Miranda right to coun­
sel. It also determined whether a 
promise by an informant inmate to 
protect a fellow inmate from other 
prisoners renders a subsequent con­
fession involuntary. 

FOURTH AMENDMENT 
Florida v. Bostick, 111 S.Ct. 
2382 (1991) 

In Bostick, the Court ruled that 
law enforcement officers who ap­
proach a seated bus passenger and 
request consent to search the pas­
senger's luggage do not necessarily 
seize the passenger under the fourth 
amendment. The test applied in 
such situations is whether a reason­
able passenger would feel free to 
decline the request or otherwise ter­
minate the encounter. 

The defendant in this case was 
on a bus traveling from Miami, 
Florida, to Atlanta, Georgia. When 
the bus stopped in Fort Lauderdale, 
two police officers involved in drug 
interdiction efforts boarded the bus, 
and without reasonable suspicion, 
approached the defendant. After 
asking to inspect his ticket and iden­
tification, they then requested and 
were given consent to search de­
fendant's luggage for drugs. During 
the search of the luggage, the offi­
cers found cocaine. 

The Florida Supreme Court 
ruled that the cocaine had been 
seized in violation of the fourth 
amendment. In doing so, the court 
noted that the defendant had been 
illegally seized without reasonable 
suspicion and that an impermissible 
seizure necessarily results any time 
police board a bus, approach pas­
sengers without reasonable suspi-

cion, and request consent to search 
luggage. 

The U.S. Supreme Court re­
versed and held that this type of drug 
interdiction effort may be permis­
sible so long as officers do not con­
vey the message that compliance 
with their request is required. The 
Court noted that previous cases 
have permitted police, without rea­
sonable suspicion, to approach indi­
viduals in an airport for the purpose 
of asking questions, verifying iden: 
tification, and requesting consent to 
search luggage. 

The Court recognized that the 
defendant, who was seated on a 
bus on an ongoing trip, may not 
have felt free to leave. However, the 
Court rejected a "free-to-Ieave" test 
for determining whether a fourth 
amendment seizure occurs in cases 
such as this in which defendants, 
who are in the midst of an ongoing 
trip, would not feel free to leave 
whether the police were present or 
not. I nstead, the Court ruled that 
the proper question to determine 
whether an impermissible seizure 
occurs is whether a reasonable 
person would feel free to decl ine the 
officers' request or otherwise termi­
nate the encounter. 

The Supreme Court remanded 
the case back to the Florida courts to 
determine whether the defendant 
chose to permit the search of his 
luggage. 

Special Agent McCormack is a legal 
instructor at the FBI Academy. 

Califo1'llia v. Hodari D., 111 
S.Ct. 1547 (1991) 

In Hodari D., the Court ruled 
that a fourth amendment seizure 
does not occur when law enforce­
ment officers are chasing a flee­
ing suspect, unless the officers 
apply physical force or the suspect 
submits to an officer's show of 
authority. 

In this case, police encoun­
tered four or five youths, including 
the defendant, huddled around a red 
sports car in a high crime area of 
Oakland, California. The youths 
scattered when they saw the offi­
cers. One officer gave chase on foot. 
The defendant, who was apparently 
looking over his shoulder, emerged 
from an alley and unknowingly ran 
toward the pursuing officer. When 
he saw that the officer was 10 to 20 
feet away and that he was approach­
ing him, the defendant discarded 
some crack on the ground and was 
arrested. The California Court of 
Appeals concluded that the c1efend-

----------------------------------------------------------------------- November 1991 /27 
This issue's cover photo and all of the photos accompanying this article are courtesy of the 
Supreme Court Historical SOCiety and Panorama. 

I 



ant was seized without reasonable 
suspicion and that the crack he dis­
carded was, therefore, the fruit of an 
illegal seizure. 

The U. S. Supreme Court re­
versed and ruled that a fourth 
amendment seizure occurs only 
when a fleeing person yields to a 
show of authority or is physically 
grasped by an officer. The Court 
noted that "a show of authority" is 
defined in terms of whether a rea­
sonable person would have believed 
that he or she was not free to leave. 
Even assuming that the officer's act 
of running toward the defendant was 
a sufficient show of authority for a 
seizure, the Court concluded that 
since the defendant did not comply 
with or submit to that show of au­
thority, he was not seized until he 
was actually tackled. Therefore, the 
drugs that the defendant discarded 
before being tackled were not seized 
under the fourth amendment and 

should not be .excluded from 
evidence. 

County of Riverside v. 
McLaughlin, 111 S.Ct. 1661 
(1991) 

In County of Riverside, the 
Court ruled that a person arrested 
without a warrant must generally be 
provided with a judicial determina­
tion of probable cause within 48 
hours after arrest, including inter­
vening weekends or holidays. 

In this case, an arrestee alleged 
he did not receive a prompt judicial 
probable cause determination fol­
lowing his warrantless arrest as re­
quired by the fourth amendment. A 
Federal district court issued an in-

Supreme 
Court 
Conference 
Room 

junction reqmnng probable cause 
determinations within 36 hours of 
arrest, which was upheld on appeal 
by the U. S. Court of Appeals for the 
Ninth Circuit. 

The U. S. Supreme Court va­
cated that judgment and held that a 
judicial determination of probable 
cause within 48 hours of arrest will, 
as a general matter, be constitu­
tional, unless an arrestee can prove 
the probable cause determination 
was delayed unreasonably. It ana­
lyzed the competing interests that 
exist between the need for flexibil­
ity on the part of State judicial sys­
tems and the unfair burden that pro­
longed detention places on a person 
whose arrest may be based on incor­
rect or unfounded suspicion. 

The Court concluded that 
States should be allowed flexibility 
to experiment with combining a 
judicial probable cause determina­
tion with other judicial proceedings, 
such as bail hearings or arraign­
ments. However, in order to provide 
some degree of certainty in this area, 
the Court adopted 48 hours as a 
general rule of reasonableness, 
while making clear that this period 
may be less if the Government de­
lays such determinations for the 
purpose of gathering additional evi­
dence to justify the arrest or if delays 
are based on ill will. 

California v. Acevedo, 111 S.Ct. 
1982 (1991) 

In Acevedo, the Court over­
ruled its prior decision in Arkansas 
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v. Sanders, 442 U.S. 753 (1979), 
and upheld, under the automobile 
exception to the warrant require­
ment, the wan'antless search of a 
container placed into a vehicle, even 
though the probable cause to search 
was focused exclusively on that 
container. 

In this case, police observed 
the defendant leave an apartment 
carrying a brown paper bag, which 
they had probable cause to believe 
contained marijuana, and place the 
paper bag in the trunk of a car. As 
the defendant started to drive away, 
police officers stopped him, opened 
the trunk, and searched the bag 
which did, in fact, contain mari­
juana. The California Court of Ap­
peals ruled that the marijuana 
should be suppressed in light of the 
Sanders rule, since the probable 
cause to search was directed specifi­
cally at the bag and the warrantless 
search of the bag exceeded the scope 
of the automobile exception. 

The U. S. Supreme Court re­
versed and held that containers 
placed into vehicles may be 
searched without a warrant, even 
when probable cause to search fo­
cuses solely on those containers. 
The Court offered the following 
reasons in support of its decision to 
overturn the Sanders rule, which 
would have required a warrant to 
search the bag: 

1) The Sanders rule afforded, 
at most, minimal protection 
to privacy interests and has 
confused courts and police 
officers; . 

2) The Sanders rule may 
have encouraged some law 
enforcement officers to 

Supreme 
Court 

Chamber 

articulate that probable cause 
existed to search for evidence 
in the whole vehicle, result­
ing in searches of an entire 
vehicle without a warrant; 
and 

3) Even where the Sanders 
rule applied, officers could 
still seize packages found in 
a vehicle and wait for a 
search warrant, which could 
be obtained in the vast 
majority of cases. 

The Court emphasized that since the 
police did not have probable cause 
to believe that contraband was hid­
den in any other part of the car other 
than in the paper bag, a search of the 
entire car would have been without 
probable cause and in violation of 
the fourth amendment. 

Florida v. Jimello, 111 S.Ct. 
1801 (1991) 

In Jimeno, the Court held that 
a person's general consent to search 
the interior of a car includes, unless 
otherwise specified by the consen­
ter, all containers in the car that 
might reasonably hold the object of 
the search. 

In this case, a police officer 
followed the defendant's car after 
overhearing what he thought might 
be a drug transaction. After observ­
ing the car make an illegal turn, the 
officer stopped the car and told the 
defendant that he suspected him of 
carrying drugs in his car and asked 
for permission to search the car. The 
defendant consented, and on the 
car's floorboard, the officer found 
and opened a brown paper bag con­
taining a kilogram of cocaine. 

The U. S. Supreme Court held 
that it was objectively reasonable 
for the officer to conclude that a 
general consent to search defend­
ant's car for drugs included consent 
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to search a paper bag lying on the 
floor of the car. The Court stated 
that the objective reasonableness 
test used to determine the scope of a 
consent search assesses what the 
typical reasonable person would 
understand, based on the exchange 
between the officer and the suspect. 
The Court concluded that when an 
officer has obtained a consent to 
search for drugs, it is objectively 
reasonable to search in containers in 
a car that might hold drugs, since 
contraband is rarely strewn across 
the trunk or floor of a car. 

It is important to note, how­
ever, that the Court distinguished 
this case from a case in which police 
are gi ven consent to search the trunk 
of a car for drugs and encounter a 
locked briefcase in the trunk. Since 
it is, for the most part, unreasonable 
to think that a suspect who con­
sented to the search of his trunk has 
agreed to the breaking open of a 
locked briefcase within that trunk, 
the Court cautioned that a consent to 

Supreme 
Court Dining 
Room 

search the trunk of a car for drugs 
would not allow police to pry open a 
locked briefcase found in the trunk. 

FIFTH AMENDMENT 

Millnick v. Mississippi, 111 S.Ct. 
486 (1990) 

In Minnick, the Court ruled 
that once a custodial suspect re­
quests cOllnsel in response to Mi­
randa warnings, law enforcement 
officers may not attempt to reinter­
rogate the suspect unless the sus­
pect's counsel is present or the sus­
pect initiates the contact with law 
enforcement. 

In this case, the defendant es­
caped from jail in Mississippi and 
was, thereafter, involved in two 
murders. The defendant was eventu-

ally arrested in California on a Fri­
day and interviewed the next day by 
two FBI agents. After the FBI 
agents gave the defendant his Mi­
randa warnings, he provided the 
agents with some information, but 
then told them to come back Mon­
day when he had a lawyer. After the 
FBI interview, the defendant met 
several times with his appointed 
attorney. On Monday, after the de­
fendant talked to his attorney, a 
deputy sheriff from Mississippi in­
terviewed the defendant. After 
again being advised of his Miranda 
rights, the defendant described in 
detail to the deputy sheriff his es­
cape and participation in the mur­
ders. The trial court did not suppress 
defendant's statements to the dep­
uty sheriff, and the Mississippi Su­
preme Court upheld the trial court's 
ruling. 

The U. S. Supreme Court re­
versed the Mississippi Supreme 
Court, which had admitted the de­
fendant's statements to the deputy 
sheriff. The Court held that after an 
in-custody accused invokes the 
right to counsel, Miranda bars law 
enforcement officers from initiating 
interrogation of the accused, unless 
the accused has counsel at the time 
of questioning. Since the defend­
ant's attorney was not present 
when the deputy sheriff again con­
tacted the defendant, the Court ruled 
that the subsequent waiver was in­
valid and the confession to the dep­
uty sheriff was taken in violation of 
Miranda. 

In its decision, the Court inter­
preted the meaning of the phrase 
"until counsel has been made avail­
able, which it had used in Edwards 
v.Arizona, 451 U.S. 477 (1981), to 
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describe when recontact with an 
in-custody suspect was permissible 
after a suspect requested counsel in 
response to Miranda warnings. The 
Court stated that in light of the pur­
pose of the Miranda decision, and 
to provide clear and unequivocal 
guidelines to law enforcement, re­
contact with an in-custody suspect 
would not be permissible unless the 
suspect has counsel with him at the 
time of questioning. It also noted 
that a valid waiver of Miranda may 
be obtained after counsel has been 
requested, if the accused initiates a 
conversation or contact with law 
enforcement officers. 

McNeil v. Wisconsin, 111 S.Ct. 
2204 (1991) 

In McNeil, the Court held that 
an in-custody suspect who requests 
counsel at a judicial proceeding, 
such as an arraignment or initial 
appearance, is only invoking the 
sixth amendment right to counsel as 
to the charged offense and is not 
invoking the Miranda fifth amend­
ment-based right to have counsel 
present during custodial interroga­
tions. Thus, officers are not prohib­
ited from later approaching that in­
custody suspect for interrogation 
about uncharged crimes. 

In this case, the defendant was 
arrested for an armed robbery com­
mitted in West Allis, Wisconsin, 
and was represented by counsel at 
his subsequent initial appearance. 

Later the same day, a detective vis­
ited the defendant in jail in order to 
question him about a separate inci­
dent involving a murder and armed 
burglary in Caledonia, Wisconsin. 
After the detective advised de­
fendant of his Miranda rights, the 
defendant waived those rights and 
provided accounts of his involve­
ment in the Caledonia murder and 
armed burglary. 

The Wisconsin Supreme 
Court refused to suppress de­
fendant's incriminating statements. 
The court found that his appearance 
with counsel at the initial appear­
ance hearing concerning the West 
Allis armed robbery did not consti­
tute an invocation of his fifth 
amendment Miranda right to coun­
sel so as to prevent police question­
ing on the unrelated and uncharged 
offenses committed in Caledonia. 

The U. S. Supreme Court 
agreed with the Wisconsin Supreme 

Supreme 
Court Library 

Court and ruled that a defendant 
who appears at a formal judicial 
proceeding with counsel, or re­
quests counsel at such a proceeding, 
is invoking solely the sixth amend­
ment right to counsel, which prohib­
its police-initiated interrogation 
without the accused's counsel pres­
ent only concerning the charged 
offense. The Court reviewed the 
purpose and nature of an invocation 
of counsel under Miranda and re­
stated that a request for counsel in 
response to Miranda by an in-cus­
tody suspect prohibits police-initi­
ated recontact for the purpose of 
obtaining a confession concerning 
any criminal matter, unless the sus­
pect's counsel is present. The Court 
concluded that if the sixth amend­
ment right to counsel invoked by the 
defendant in this case was defined to 
be non-offense specific, effective 
law enforcement would be seriously 
impeded, since most suspects in 
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pretrial custody suspected of in­
volvement in other crimes would be 
unapproachable by police. 

Arizona v. Fillmillallte, 111 S.Ct. 
1246 (1991) 

In FuiminQnte, a divided 
Court decided that a confession be­
tween prison inmates was involun­
tary and inadmissible in this case. 
However, the Court also noted that 
in certain cases, the admission into 
evidence of an involuntary confes­
sion may be harmless en·or, if the 
involuntary confession's admission 
is harmless beyond a reasonable 
doubt. 

In this case, the defendant, 
who was incarcerated after being 
convicted for possession of a fire-

arm by a felon, was also a suspect in 
the murder of his daughter. How­
ever, no charges had been filed 
against him concerning the murder. 
While in prison, the defendant be­
friended a fellow cell mate, who was 
an FBI informant masquerading as 
an organized crime figure. The in­
formant cell mate questioned the de­
fendant about rumors that he was 
suspected of killing a child, but the 
defendant denied any involvel>ent. 

Thereafter, the informant cell­
mate told the defendant that he had 
heard he was starting to get rough 
treatment from the other inmates be­
cause of the rumors about the child 
murder. The informant then offered 
to protect the defendant from his fel­
low inmates, but only if defendant 
told the informant about the murder. 
Defendant then admitted to the in­
formant that he had choked, sexu­
ally assaulted, and shot his daugh­
ter. The Arizona Supreme Court 
ruled that the confession to the in­
formant should have been sup-

pressed because it was involuntary 
and that the admission of an invol­
untary confession can never be 
harmless error. 

The U. S. Supreme Court 
upheld the Arizona Supreme 
Court's decision that the confession 
was involuntary and also that its 
admission was not harmless error. 
However, the Court overruled the 
Arizona Supreme Court's finding 
that the admission of an involuntary 
confession is always error and ruled 
that the admission into evidence of 
an involuntary confession may in 
certain circumstances be harmless 
error. 

Using a totality of circum­
stances test to determine the vol un­
tariness of the defendant's confes­
sion, the Court found that there was 
a credible threat of physical vio­
lence against the defendant unless 
he confessed and compared this case 
to a case in which a law enforcement 
officer promised to protect an ac­
cused from an angry lynch mob 
gathered outside the jail if the ac­
cused confessed. Additional factors 
supporting a finding of involuntar­
iness included: 1) The defendant 
possessed low average to average 
intelligence and dropped out of 
school in the fourth grade; 2) he was 
short in stature and slight in build; 
and 3) he had previous psychologi­
cal problems dealing with the stress 
of prison life. m 
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