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Report on the Seminar on
Towards a Victim Policy in Europe
Espoo, Finland 30 October - 2 November 1983
Rapporteur: Mr. Matti Joutsen (Finland)

1. Opening of the seminar

2.

General

1. At the invitation of the Helsinki Institute for
Crime Prevention and Ccutrol, affiliated with the
United Nations, the seminar on Towards a Victim Policy
in Europe was held in Espoo, Finland, 30 October - 2
November 1983 (the list of participants is provided in
Annex I).

2. The Director of the Helsinki Institute; Professor
Inkeri Anttila, opened the seminar by welcoming the
participants. The Director noted that the seminar will
be dealing with many of the themes of topic 3 of the
Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, entitled "Vie-
tims of Crime". However, the discussions in the semi-
nar will deal primarily with the question of direct
victimisation of individuals. The Director drew atten-
tion to the considerable amount of victimological re-
search which has been carried out over the past years,
and observed that it is now time to utilize the re-
sults in developing policy. The Director noted that
the participants have the opportunity to approach vic-
tim policy from different perspectives, and expressed
the hope that the exchange of information, experiences
and expertise will provide new insights to the parti-
cipants on the question of how the position of the
victim can be improved.

3. The Meeting unanimously elected Mr. Svensson,
Chairman of the Advisory Board of the Helsinki Insti-
tute, as chairman of the morning session, Mr. Corves
as chairman of the afternoon session of the first day,
Mr. Cotié as chairman of the Tuesday afternoon ses-—
sion, Mrs. Rozés as chairman of the Wednesday morning
session, and Mr. Joutsen of the Helsinki Institute as
Rapporteur.

observations regarding victim policy

4. After the adoption of the agenda of the seminar
(Annex I1), and on the basis of the documentation made
available by some of the participants (listed in Annex
III) as well as the Discussion Guide prepared by the
Helsinki Institute, the participants first considered
general themes in victim policy. The position of the
victim in the systems of several countries in Europe



3.

was described.

5. It was noted that there has been a considerable
increase of interest in the position of the victim of
crime. Factors lying behind this development include a
humanitarian concern for the loss and suffering of the
victim, the argument that the State has a responsibi-
lity to the victim derived from its inability to pre-
vent the offence in question, the fact that the opera-
tion of the criminal Jjustice system in the clearing of
the offence and the deciding on the proper reaction of
society are dependent on the cooperation of the vic-
tim, and the argument that more attention to the role
of the victim may provide further insights into crime
prevention.

6. Several participants observed that it is not only
the criminal justice system that seeks to assist the
victim of offences. One of the primary purposes of the
entire legal and social order is to alleviate also the
position of the victim. Furthermore, aid for the vic-
tim of crimes should not be considered a distinct
field of interest separated from other measures taken
to help people who have suffered loss or damage. For
example, the victim is assisted by the health care,
social welfare and child welfare syst=ms. Attention
should be devoted not only to retroactive measures
such as victim compensation schemes, but also to the
prevention of crime. All measures to improve education
and the ability of the family to instill proper social
values, all measures to provide for adequate housing,
employment and living conditions and develop the na-
tional economy as well as all specific crime preven-
tion schemes assist citizens by reducing the risk of
victimisation.

7. Victim policy should be based on the local tradi-
tions and experiences, just as it should be tuned to
the level of consciousness of the population. Further-
more, research is required on the actual needs for so-
lutions to the problems faced by the victim, as per-
ceived by the viectim himself. For example, attention
was called to research in certain countries which
indicated that schemes for the compensation of victims
from State funds did not improve the perception the
victims had of the criminal justice system. It was
further observed that legislative solutions are not
enough; these must also be put into practice.

Alternatives to the criminal justice system

8. The discussion on alternatives to the criminal
justice system involved both official and unofficial
systems. It was noted that there may be a difference



in the perception of the State and of the victim of
the incident leading to victimisation as well as of
the appropriate steps to take in alleviating the con-
sequences of victimisation. At times, the victim may
disagree with the State on the definition of this
incident as criminal, and on the necessity for turning
to the criminal justice system. Reference was made to
the fact that a large proportion of offences is not
dealt with by the criminal justice system. In many
cases, this is due to the fact that the victim has
sought another solution to the conflict, ranging from
the dropping of the matter as unimportant or unchange-
abla, breaking off relations with the offender, nego-
tiating with the offender either spontaneously or '
through mediation and arbitration, to the use of
force. On this latter point, while self-defence was
condoned in general, the risks of use of excessive
self-defence (e.g. the use of guns, as well as the
high social risks of vigilante justice) were noted.

9. The victim can also seek to prevent continued or
further victimisation through crime preventive mea-
sures, or turn to civil courts, insurance companies or
the state for compensation or other services.

10. In this connection reference was made to what is
known as a "re-ordering ritual", in which the victim
attempts to reassess his or her perspective of life
and the world in the light of the unexpected negative
occurrence, . the victimisation. Psychologically, it may
be more important for the victim to be reassured that
the occurrence was abnormal and that the victim's own
sense of life and values is not at error than it is to
receive compensation, The example was cited of victims
who report offences to the police even though they
have a very realistic view of the unlilielihood that
this particular offence will be cleared by the police;
such victims may primarily be seeking reassurance and
sympathy.

11l. Mention was made of modern versions of asylums or
sanctuaries, where behaviour labelled as criminal
elsewere can be condoned (an example is the use- of
alcohol or even narcotics by youths in youth clubs) or
where offenders can come for a period which can be
used to settle the situation without intervention from
the authorities.

12. It was suggested that special attention should be
paid to victims who stand in a special relationship
with the offender; particularly in these cases the
possibility of avoiding the processing of the case
through the criminal justice system should be consi-
dered. Mediation undertaken by the members of the
immediate surroundings of the victim and the offender
may well provide a longer-lasting solution to the
conflict.



13. The primary parallel systems involve not only
general systems of e.g. health care, social and child
welfare, but also systems with a more particular aim,
such as civil litigation and insurance. These systems
cannot be separated from each other or from the crimi-
nal justice system; instead, they must be seen as
parts of a whole. The parallel systems serve interests
broader than those of the victim of offences, as
victimisation due to an offence in itself is not a
necessary condition for utilizing the parallel sys-
tems. This fact in itself may lead to these systems
being better suited to meeting the needs of the vie-
tims. As an example it was noted that civil litigation
can be used to obtain compensation from a hospital for
an error in treatment, while it may be more difficult
to prove medical malpractice on the part of any member
of the treating staff. Similarily, consumer protection
may provide satisfaction more readily than turning to
the criminal courts with charges for fraud. Mention
was made of the use of civil fines e.g. for the viola-
tion of an injunction; in the Netherlands, this civil
fine may be paid to the victim.

l4. The point was emphasized that the alternatives to
the criminal justice system can provide many services
that the criminal justice system cannot. For example,
often the victim needs assistance in obtaining imme-
diate repairs, in obtaining emergency housing or other
services, and in obtaining advice on how to alleviate
the trauma and consequences of the victimisation. The
suggestion was made that some of these programmes may
be funded at least in part from fines collected from
offenders in general.

15. The role of mandatory and voluntary insurance
schemes was mentioned. Large-scale insurance plans
enable potential victims to obtain coverage for a
small premium. In this connection it was once again
noted that national health-~care insurance schemes come
to the benefit of all persons covered, regardless of
how the need for medical attention arose. There are
considerable differences in the extent to which va-
rious. states have developed comprehensive insurance
schemes for the benefit of the population.

4. Developments within the criminal justice system

16. In the discussion on developments within the cri-
minal justice system, reference was made to the inter-
relationship between the victim and the system. On one
hand, the victim assists criminal justice by reporting
the offence, providing information and evidence and
participating in the "forensic psychodrama", while on
the other hand the criminal justice system ascertains



. the guilty party and the grounds for legal claims
against him, channels and legitimizes the emotional
need of the victim for vengeance, and offers a setting
for the claiming of restitution.

17. Several participants drew attention to the need
for improvements in criminal procedure. These improve-
ments should begin with the first contact the victim
has with the system; in general, this is with the
police. If, in this first contact, the victim meets
with indifference or hostility, he will have no moti-
vation to proceed. It was also pointed out that the
police serve general functions in assisting the vic-
tim; in practice, they may provide immediate assist-
ance and counselling. Quite often, the police resclve
the matter to the satisfaction of the victim without
the need for further steps within the criminal justice
system.

18. Different methods of bringing the criminal case to
court were discussed. Some countries have a system of
private prosecution for such offences as petty assault
and libel; in these, only the victim may bring charges
in court. In the case of complainant offences, the
public prosecutor may not bring charges without the
explicit consent of the complainant (consent-bound
prosecution). A trend towards increased use of private
prosecution and consent-bound prosecution was noted,
giving the victim greater control over the institution
of measures. However, it was observed that in for
example Czechoslovakia, the system of public prosecu—
tion prevails without exception. Also, there is a con-
trary trend in, for example, Sweden, towards allowing
public prosecution when this is in the public interest
or there are compelling reasons for prosecution.

19. The victim should be informed of his rights and
available systems of assistance and support; the needs
of the victim are generally greatest immediately after
the offence, while the securing of compensation
through courts generally takes a lengthy period. The
victim should not be prevented from securing his
rights by the expenses or complexity of the procedure.
The victim should be kept informed of the progress of
the proceedings regarding the offence. The victim
should be represented in court. Also, the measures
undertaken in connection with the trial should take
into consideration the need to avoid unnecessary fur-
ther inconvenierice or even suffering to the victim. In
addition to the interests of the offender, also those
of the victim may call for confidentiality of the pro-~
ceedings, In all of this, there is room for improve-
ment in the attitudes, training and possibilities open
to the authorities.

20, In decisions on the possible waiving of measures
and on the final penalty, factors relating to the re-



lationship between the offender and the victim before,
during and after the offence should all be given con-
sideration. As examples were cited the need to consi-
der provocation or inducement on the part of the vic-
tim, the efforts of the offender to limit the conse-
quences of his offence, and any assistance he has ren-—
dered to the victim, including restitution. However,
on this last point reservations were raised about
allowing the waiving of measures in all cases where
restitution is paid, as this may lead to inequality in
the handling of otherwise similar cases.

21. The role of compensation, and in particular resti-
tution directly from the offender, was one of the
principal subjects of discussion. Compensation should
not be understood purely as financial assistance to
the viectim; restitution paid by the offender to the
victim also has an important symbolic and psychologi-
cal function. It vindicates the victim and underscores
the moral responsibility of the offender for the harm
caused through his offence.

22. Alternative schemes of securing restitution from
the offender in connection with criminal proceedings
were mentioned. The French partie civile system was
described. In this system a civil claim for compensa-
tion is filed with the criminal court. A drawback to
this system is that the filing of a claim lies with
the initiative of the victim, who may find difficul-
ties if he has no legal aid. It was mentioned that in
Czechoslovakia, the public prosecutor may independent-
ly present claims on behalf of the victim, A second
system exists in, for example, the United States.
According to this system the offender is ordered to
pay restitution to the victim as a condition for pre-
trial release or probation. Here the initiative lies
with the prosecutor, which is an advantage. In prac-
tice, however, the enforcement of the order is left to
e.g. the probation officer, who may thus be presented
with a conflict of interest between the successful
readjustment of the offender into society and the
legitiamate claim of the victim. The third system is
exemplified by the English compensation order. In this
system the compensation constitutes an alternative to
punishment: the compensation is collected by the state
and turned over to the victim. Here, too, the initia-
tive lies with the prosecutor, but there is no con-
flict of interests. This system has met with the
appreciation of the recipients of the compensation, as
the link between the offence, the court process and
the compensation is more direct.

23. The possibilities of providing restitution through
productive prison labour or community service were
mentioned. In regards to the former, the reservation
was made e.g. that in many cases, the sentences of
imprisonment are so brief that the institution of such



. a general system would not be feasible.

24, Various systems of State compensation for victims
of offences were described. It was noted that these
systems were generally limited only to the victims of
serious violent offences. The participants agreed that
State compensation systems should be secondary to the
obtaining of restitution from the offender, if possi-
ble.

25, The representative of the Council of Europe de-
scribed the European Convention on the Compensation of
Victims of Violent Crimes, adopted by the Committee of
Ministers of the Council of Europe in June 1983. Al-
though primarily the offender should be responsible
for compensation, there is a need for a system of
State compensation expressing social solidarity with
the victim while at the same time avoiding private
vengeance. The Convention establishes minimum stand-
ards for the compensation system. The Convention will
cover serious and deliberate offences which have
caused bodily injury or illness, and it provides for
e.g. loss of earnings or maintenance, and medical and
funeral expenses.

5. The victim and crime prevention

26. Victimological research has provided a consider-
able amount of data shedding light on the possible
links between certain characteristics of victims and
the victimisation itself. The term "way of life" has
been used in describing why those with certain attri-
butes and certain behaviour patterns are more prone ‘to
victimisation than others.

27. Mechanisms through which potential victims attempt
to avoid crime were described. One general category is
"avoidance behaviour", where the potential victim
avoids situations perceived as high-risk by e.g. stay-
ing at home, moving to a safer neighbourhood or -chang-
ing his or her recreational habits. Such changes in
behaviour may not necessarily disturb normal living,
but they may also lead to social costs in, for exam-—
ple, creating an atmosphere of fear. This fear may
make crime a self-fulfilling prophecy; areas and si-
tuations which are avoided also lack social supervi-
sion, leading to higher risks for those who must move
in them.

28. A trend towards increasing analysis of crime situ-
ations in order to improve crime prevention was de-
scribed. Many offenders are "ordinary" citizens who
would not have committed the offence if they had not
been presented with an especially enticing opportuni-



ty. The purpose of situational analysis is to decrease
the amount of crime by lessening the opportunity
structure. This can be done through information cam-
paigns and individual advice on the need to change
certain patterns of behaviour, through more effective
police activity in crime prevention (for example
through improved patrolling procedures) and through
such situational crime prevention measures as target
hardening (the technical improvement of e.g. locks,
bolts and alarms), target removal, elimination of the
means for committing offences, rendering the commis-
sion of offences less profitable, and through rede-
signing of the environment. It was observed, however,
that in some instances such measures may result in the
mere displacement of the offence, in particular in the
case of professional offenders.

29. On a local level, it was observed that for example
neighbourhoods, schools, companies and associations
can be mobilized for crime prevention, both in regard
to offences against individuals and against collective
bodies. The scope for social guardianship was men-
tioned, whereby for example volunteer groups, either
on their own or in cooperation with the police, would
organize to supervise for example their own neighbour-
hood. The favourable experiences in many Socialist
countries regarding cooperation between citizens and
the police were cited. For instance in Budapest, Hun-
gary, police officers are assigned to small areas
where they cooperate with groups of volunteers. Also
on a local level, environmental design and architectu-
ral solutions can be used to lower the risk of crime.
A reservation regarding these measures was made to the
effect that they may lead to the impression of the
residents that their privacy is being endangered.

30. Suggestions were made that the state or the local
authority could undertake publicity campaigns on crime
prevention, although it was noted that general cam-—
paigns so far have often been unsuccessful, or the
results have been inconclusive. More effective results
have been achieved through campaigns directed at a
specific type of behaviour.

31. The state can have a direct effect on crime pre-
vention through legislative or regulatory activities.
If a specific system clearly generates crime, and the
private individuals or companies concerned are unwil-
ling to institute changes because of e.g. a fear of
loss of profits, the state might even prompt measures
by decriminalizing the offences in question. Other-
wise, mere technical changes may have a crime preven-
tive effect. The Swedish experience with demanding
identification when using cheques was cited; soon
after this new procedure was adopted, the amount of
cheque fraud decreased considerably.



32. It was suggested that the State may also consider
de facto and de jure decriminalization of certain
offences which were due to the recklessness of the
victim in neglecting to take simple preventive mea-
sures.

33. The extent to which requirements can be placed on
the potential victim was considered a difficult gques-
tion. It was observed that insurance companies very
generally included conditions in insurance policies,
and withhold compensation from those who have not
undertaken certain precautionary measures. However, in
the sphere of general crime prevention, the partici-
pants agreed that although the potential victims can
be informed of methods of avoiding crime, there is a
limit to what can be required of them. The example was
cited of calling for secure locks and bars in houses:
although this may well deter burglaries, it would
place a considerable economic burden on the house-
owner, lead to an excessive fear of crime, and consi-
derably decrease his or her enjoyment of the environ-
ment through the creation of a fortress mentality.

34, While on the one hand common sense would require
the potential victim to take normal precautions and
avoid unnecessary risks, overemphasis of this aspect
may lead to the blaming of the victim for offences.
Potential victims on all levels of society should be
encouraged to be more actively involved ‘in crime pre-
vention, but this should not lead to unreasonable
burdens on them. It was noted that the interests of
crime prevention may conflict with other interests,
such as the enjoyment of the environment, financial
concerns, fire safety and building codes, and personal
freedom. On this last point, it was observed that
crime can indeed be prevented by eliminating all per-
sonal freedom; e.g. the freedom of movement in itself
brings with it the risk of victimisation. The degree
to which the population is willing to accept restric-
ticns on their freedom in the interests of decreasing
potential victimisation vary from culture to culture.

6. Conclusion of the seminar

35. The Chairman called on the representative of the
United Nations Crime Prevention and Criminal Justice
Branch (CPCJB) of the Centre for Social Development
and Humanitarian Affairs to take the floor. He con-
veyed the greetings and best wishes of Mrs. Shahani,
Assistant Secretary-General, and Mr. Shikita, Assis-
tant-Director of the CPCJB. The theme of the seminar
is one of the principle items on the agenda of the
1985 United Nations Congress on the Prevention of
Crime and the Treatment of Offenders. The representa-
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tive noted that the seminar provides participants from
the Socialist countries and western Europe an opportu-
nity to share experiences on victim policy. Also other
countries and regions will stand to benefit from the
resulits of the seminar.

36. The Director of the Helsinki Institute closed the
seminar by thanking the participants for the high le-
vel of the discussions and the success with which it
has been possible to combine the views of representa-
tives of different systems.

7. Recommendations of the Helsinki Institute Seminar on
"Towards a Victim Policy in Europe"
Espoo, Finland, 30 October - 2 November 1983

Preamble

The movement to improve and strengthen the position of
victims in the context of the criminal justice system,
and to take care of their needs should be wholeheart-

edly supported.

The introduction of measures to this effect should,
however, be accompanied by, and made dependent on,
careful evaluation of the effect of these measures.
The history of criminal policy contains examples where
good intentions did not lead to the desired effect.

General recommendations

1. All those who come into contact with the victim,
and in particular the police who are often the first
to come into contact with him or her, should have a
greater sensitivity to the needs and situation of the
victim. In particular, all those concerned should
avoid any preconceived ideas about the needs of the
victim. This increased sensitivity may be provided,
inter alia, by improved training of the police and
other authorities.

2. The possibilities of dealing with the offence unof-
ficially, without state intervention, should be main-
tained as far as possible. To the extent allowed by
the public interests and the interests of general
crime prevention, the use of mediation and arbitration
should be expanded, and the possibility of alternative
services to the victims should be explored.
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3. In dealing with the needs of the victim, attention
should be given not only to the need for financial
compensation, but also for non-material support. The
possibilities of obtaining moral support, medical ser-
vices, counselling, social and child welfare services,
emergency repair services and assistance in securing
the victim'’s rights should be expanded.

4. The potential victim should be made aware of the
risk of crime in different areas and in different
situations, not only so that he or she can take the
appropriate preventive measures, but also so that his
or her perception of the problem of crime is a realis-
tic one.

5. The State, the local communities, businesses and
associations should provide citizens with information
on crime preventive measures that are effective and
can be obtained at reasonable cost.

6. Local planning should aiways consider the effect
of, for example, environmental design, zoning, educa-
tional measures, social and child welfare measures and
employment measures on the crime situation. Similarly,
criminal and victim policy should consider the effect
of measures in this sector on other sectors of socie-
tal policy. Societal policy should be considered as a
whole.

7. Local collective activity in crime prevention
should be encouraged. Informal and formal social con-
trol should be brought together for example by encou-
raging closer cooperation between the citizens and the
police. This would not only activate the population in
undertaking crime preventive measures, but also bring
the police in better touch with the needs of the
citizens.

8. Those in managerial or other positions of authority
throughout society should be made more aware of their
particular responsibilities in preventing the commis-
sion of offencés and in preventing others in soc1ety
from becoming victims of offences.

Recommendations to the state

9. The victim should be effectively informed about his
or her rights, including the right to deal with the
matter through means alternative to the criminal just-
ice system.

10. The necessary legal aid should be extended to the
vietim.



12

11. Overly complex legislation should be avoided and
legal procedures should be simplified as far as possi-
ble.

12. The victim should be given more independence and
legal guarantees in the initiation and conduct of the
criminal process. Possibilities should be studied of
transferring more offences from public prosecution to
private prosecution or, alternatively, of subjecting
public prosecution to the consent of the victim.

13. Increases in the victim's prosecutorial autonomy
should be coupled with schemes geared to defending the
interests of justice in cases where undue pressure is
exerted on the victim to waive charges, or where a
compelling public interest calls for prosecution of
the offence.

14. The victim should always maintain judiciary re-
course in cases where the public prosecutor declines
to prosecute.

15. The victim should be guaranteed a more active role
in the judicial proceedings.

16. Psychologically traumatizing measures should be

avoided in the judicial process, insofar as they are
not necessitated by the procedural rights of the ac-
cused.

17. The relationship between the victim and the of-
fender should be seen in terms of mutual interaction.
The victim's provocative behaviour as well as the
offender's efforts to curb the scope of damage or
assist the persons victimized should be taken into
account in deciding on the possible waiving of mea-
sures or on the assessment of the offender's penalty.

18. The offender should primarily be responsible for
the recovery of the damages to the victim. The means
of the offender and the other interests of justice
should be considered in orders to provide restitution.
The possibility of developing sanctions which would
insure this restitution should be explored.

19. In the establishment of the obligation of the of-
fender to provide restitution, the victim should have
the opportunity of proceeding according to different
options, in accordance with his or her own needs. For
example, the victim should be provided the opportunity
of proceeding according to informal procedure, or ci-
vil or criminal procedure. The possibility of obtain-
ing restitution through civil procedure without a
necessity of demonstrating criminal liability on the
part of the offender should be considered.
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20, It should be possible to deal with at least simple
civil claims in connection with the criminal trial,
insofar as this is possible without harming the right
of the accused person to a fair and speedy trial,

21. Enforcement of the offender's civil liability to
provide restitution should be made more effective.

22. In cases where adcquate restitution is not availa-
ble from the offender, and the general social insur-
ance schemes of a state are insufficient for the needs
of the victim, the state should consider the compensa-
tion of the damage or loss from public funds.

23. Subsidiary state compensation should not be limi-
ted to serious crimes of violence alone. Such schemes
should, as far as possible, extend to other types of
victimisation as well, if compensation is really
needed and it is regarded as equitable in view of the
circumstances at hand.

24. The State should approve and ratify international
conventions improving the position of victims of
crime, such as the Council of Europe Convention on the
Compensation of Victims of Violent Crimes.

25, Relevant statistics and other scientific informa-
tion on the status of victims and their claims should
be made available in order to facilitate victimologi-
cal research and the further ‘development of criminal
policy.
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Rapport sur le séminaire
"Vers une politique victimologique en Europe"
Espoo, Finlande 30 octobre - 2 novembre 1983
Rapporteur: Matti Joutsen (Finlande)

1. Ouverture du séminaire

1. Le séminaire "Vers une politique victimologique

en Europe" fut organisé & Espoo en Finlande du 30
octobre au 2 novembre 1983 sur 1l initiative de 1 Ins-
titut pour la prévention du crime et la lutte contre
la délinquance situé & Helsinki et affilié & 17Organi-
sation des Nations Unies (pour la liste des partici-
pants voir 1 appendice I).

2. La directrice de 1°Institut d'Helsinki, le profes-
seur Inkeri Anttila, ouvrit le séminaire et souhaita
la bienvenue aux participants. Elle remarqua que
beaucoup de sujets qui seraient discutés au cours du
séminaire seront aussi traités pendant le septiéme
congrés des Nations Unies sur la prévention du crime
et le traitement des délinqguants, dont le théme 3 s ap-
pelle "Victimes de la criminalité". Toutefois, les
travaux du séminaire seraient axés sur la victimisa-
‘tion directe des individus. Madame Anttila attira
l1’attention sur le nombre considérable de recherches
victimologiques effectuées pendant les derniéres an-
nées et déclara qu’il faudrait maintenant utiliser
les résultats obtenus pour développer une politigque
criminelle adéquate. Elle constata que différentes
approches du probléme de la politique victimologique
pourraient &tre employées par les participants et
exprima le souhait que 1“échange d’information, d ex-
périences et de connaissances donneraient & tous des
idées nouvelles pour améliorer la position de 1la vie-
time.

3. L‘assemblée désigna & 1 unanimité M. Svensson,
président du conseil consultatif de 1 Institut d’Hel-
sinki, pour présider la séance du matin du premier
jour, M. Corves pour présider la séance de 1l aprés-
midi du m8me jour, M. Cotié pour présider la séance du
mardi aprés-midi, Mme Rozés pour présider la séance du
mercredi matin et choisit M. Joutsen de 1l Institut
d‘Helsinki comme rapporteur.

2. Remarques générales sur la politique victimologique

4., Aprés 1 adoption du programme du séminaire (appen-
dice II) les participants examinérent d abord des
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thémes généraux de politique victimologique en se ré-
férant & la documentation fournie par certains parti-
cipants (voir appendice III) et & la "base de discus-
sion" préparée par 1 'Institut d'Helsinki. La position
de la victime dans plusieurs pays européens fut dé-
crite.

5. On constata que la position de la victime suscite
de plus en plus d intérét. Cette évolution Ffut at-
tribuée & un souci humanitaire inspiré par la souf-
france de la victime et par la perte qu’elle subit, &
1"argument que 1 Etat est responsable devant la vic-
time du fait qu’il n"a pas réussi a prévenir 1 infrac-
tion en question, au fait que la coopération de la
victime est nécessaire pour 1l enquéte et pour décider
sur la réaction appropriée de la société, et & 1l argu-
ment gque 1l attention plus grande prétée au rdle de

la victime pourrait ouvrir des perspectives nouvelles
dans la prévention de la criminalité.

6. Plusieurs participants remarquérent que ce n’est
pas seulement le systéme pénal qui essaie d assister
la victime. Un des buts principaux du systéme juri-
dique et social entier est de faciliter la position
de la victime. En outre, l assistance aux victimes

d infractions ne devrait pas &tre considérée comme un
domaine séparé des autres mesures prises pour aider
les gens qui ont subi une perte ou un préjudice. La
victime peut, par exemple, recevoir de 1 assistance
des services médicaux, sociaux et des autorités
chargées de la protection des mineurs. Il faudrait
prendre soin non seulement des mesures rétroactives,
comme le dédommagement de la victime, mais aussi de
la prévention de la criminalité. Les citoyens peuvent
&tre aidés par tous les moyens qui diminuent le risque
de victimisation en améliorant 1°éducation et la
faculté des familles de transmettre des valeurs socia-
les appropriées, en résolvant les problémes du loge-
ment, du chOmage et d autres conditions de vie et en
développant 1 économie nationale aussi bien que par
la politique de prévention du crime proprement dite.

7. La politique victimologique devrait &tre basée
sur les traditions et expériences locales et elle
devrait @tre en concordance avec la conscience col-
lective. En outre, il faudrait faire des recherches
sur les problémes réels de la victime et sur la fagon
dont celle-ci pergoit ses difficultés et les maniérfes
d’y remédier. Pat exemple, dans certains pays on a
constaté que des systémes de dédommagement des vic-
times par 1’Etat n’avaient pas amélioré 1l opinion que
celles-ci avaient du systéme pénal. On nota qu’il ne
suffit pas que des mesures législatives soient prises;
il faut aussi les mettre en pratique.
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3. Systémes offrant une alternative au systéme pénal

8. La discussion sur les systémes offrant une alter~
native au systéme pénal se rapporta aussi bien aux
systémes officiels qu’aux systémes non-officiels. On
remarqua que 1 Etat ‘et la victime peuvent avoir une
conception différente de 1 événement entrainant la vie-
timisation et aussi des moyens propres a en atténuer
les conséqguences. Il est possible que la victime s op-
pose a ce que 1'Etat considére 17événement comme une
infraction et qu’elle juge inutiie de mettre en marche
1’appareil judiciaire. On attira 1l attention sur le
fait qu'une grande proportlon des infractions n’est

pas traitée par le systéme pénal. Dans beaucoup de

cas la raison de ce phénoméne est que la victime pré-
fére une autre solution, par exemple 1 abandon de 17af-
faire qu’elle estime peu importante, la rupture avec

le délinguant ou des négociations avec celui-ci - en-
tamées de son propre chef ou dans le cadre d une con-
ciliation ~ ou méme 1 emploi de la violence. La légi-
time défense en soi fut approuvée, mais on signala le
risque d‘excés (par exemple 1l utilisation d armes et
les risques sociaux considérables liés aux activités
des milices privées).

9. La victime peut aussi essayer d’arréter la vic-
timisation en prenant des mesures préventives, ou elle
peut recourir & une juridiction civile, & une com-
pagnie d’assurances ou a 1’Etat pour obtenir 1" indem-
nisation ou d’autres services.

10. Dans ce contexte on a fait mention & 1l7espéce de
rite accompli par la victime, gui consiste en une
réflexion sur sa conception de la vie et du monde pro-
voquée par le processus négatif inattendu que consti-
tue la victimisation. Du point de wvue psychologlque
il peut etre plus lmportant pour la victime de s as~
surer que 1l événement vécu était anormal, et que 1la
conception de la vie de la victime et ses jugements de
valeur ne sont pas erronés gque de recevoir des dom-
mages—intéréts. Comme exemple on cita la victime qui
porte plainte bien qu’elle soit assez réaliste pour
savoir que dans l affaire en question il est tres im-
probable que la police trouvera le coupable; dans des
cas de ce genre la victime a avant tout besoin d’étre
rassurée et d’@tre traitée avec compassion.

1l. On a fait mention de formes modernes d’asiles ou
de sanctuaires, ol un comportement considéré comme
criminel autre part est accepté (par exemple la con-
sommation de boissons alcooliques par des jeunes dans
un centre de jeunesse, ou méme le fait de se droguer)
ou qui peuvent accueillir des délinquants pendant une
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certaine période permettant de régler la situation
sans intervention des autorités.

12. La suggestion a été faite qu’il faudrait préter
attention spécialement aux victimes qui ont des rela-
tions particuliéres avec le délinquant; il faudrait
dans ces cas examiner les moyens d éviter l'inter-
vention du systéme pénal. En effet, le conflit en
question pourra probablement étre résolu d une fagon
plus durable par une conciliation effectuée par 1 en-
tourage proche de la victime et du délinguant.

13. Les systémes paralléles concernés ne sont pas
seulement des systémes généraux, comme par exemple les
services médicaux et sociaux et les autorités chargées
de la protection de la jeunesse, mais aussi des
organismes qui ont des tAches plus restreintes, comme
par exemple les juridictions civiles et les systémes

d ’assurances. On ne peut pas séparer ces systémes les
uns des autres ni les séparer du systéme pénal mais on
doit les considérer comme appartenant & un tout. Les
systémes paralléles servent des intéré@ts plus larges
que ceux des victimes d infractions, parce que la victi-
misation causée par une infraction n’est pas une condi-
tion nécessaire pour leur utilisation. Ceci peut
signifier gue les besoins de la victime seront mieux
satisfaits. Par exemple dans le cas de faux traite-
ment médical il peut étre plus facile d’obtenir des
dommages—intéréts de 1 hdpital dans un procés civil
que la condamnation d un membre du personnel médical
dans une affaire criminelle. De la méme fagon, les
moyens offerts par la législation sur la protection du
consommateur sont souvent plus efficaces qu’une. ac-
cusation de fraude devant un tribunal correctionnel.
On a fait mention de 1 utilisation d amendes civiles
par exemple pour la violation d une ordonnance; aux
Pays-Bas, 1 amende civile peut &tre payée & la vic-
time.

14. On souligna que les systémes paralléles peuvent
fournir beaucoup de services qui ne font pas partie du
systéme pénal, par exemple quand il s”agit de faire
réparer rapidement les dégats causés par le délin-
quant, de loger provisoirement la victime ou de la
traiter pour le traumatisme provoqué par la victimisa-
tion. On suggéra que ces services pourraient au moins
en partie €tre financés par les amendes recouvrées des
délinquants en général.

15. On mentionna le rdle des assurances obligatoires

et volontaires. Les assurances basées sur un plan
étendu ont 1l avantage de couvrir les victimes potentiel-
les pour une prime réduite. Dans le méme ordre

d"idées, on rappela que tout le monde bénéficie des
systémes nationaux d assurance-maladie, quelle que
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soit la cause du besoin de traitement médical. Il y a
des différences considérables entre les pays en ce qui
concerne 1 ampleur des systémes d assurance-maladie
qu’ils ont développés au profit de leurs habitants.

4. Développement du systéme pénal

16. Dans une discussion sur le développement du sys-
téme pénal on attira 1 attention sur 1 interdépendance
de la victime et du systéme. D‘une part, la victime
apporte son aide & 1l appareil de la justice en
portant plainte, en fournissant des renseignements et
des preuves et en participant au "psychodrame judi-
ciaire", d”autre part 1 appareil se charge de trouver
1l7auteur présumé de 1l infraction et d“établir sa cul-
pabilité, ce qui permet 1 indemnisation, il canalise
et légitime le désir de vengeance éprouvé par la vic-
time et fournit le cadre de 1l action en dommages-
intéréts.

17. Plusieurs participants estimérent qu’il faudrait
perfectionner la procédure criminelle, tout d abotd
en ce qui concerne les premiers contacts de la victime
avec les autorités, c’est-a-dire en général avec la
police. Si, & ce stade, la victime se heurte & 17in-
différence ou & 1’hostilité, cela peut la décourager
2 continuer ses démarches. On remarqua aussi que
quand la police accueille la victime son rdle déborde
le cadre policier; en effet, la police est souvent la
premiére 3 aider la victime et & lui donner des con-
seils. Dans beaucoup de cas la police réussit &
résoudre 1'affaire & la satisfaction de la victime
sans, du reste, engager 1l appareil de la justice.

18. On discuta sur différentes méthodes de saisir un
tribunal d"une affaire criminelle. Dans certains

pays il y a une espdce d action privée pour des cas
mineurs de coups et blessures et pour la diffamation,
c’est-a-dire que seulement la victime peut engager

des poursuites. Dans le systéme des infractions

lides a la plainte le ministére public ne peut pas
poursuivre sans 1l accord explicite du plaignant. On
constata une tendance vers 1l utilisation plus fré-
gquente de 17action privée et des infractions liédes a
la plainte, ce qui donne & la victime un contrSle plus
grand sur les mesures qui sont prises. Néanmoins, on
remarqua que par exemple en Tchécoslovaquie 1 action
publique est obligatoire sans .exception et qu’en Suéde
le retour 4 17action publique est effectué gquand 1 in-
térét public ou des raisons graves rendent des pour-
suites nécessaires.



19. La victime devrait @tre renseignée sur ses
droits et sur les organismes d"aide et d assistance
auxquels elle peut s adresser; en général, elle
éprouve les difficultés les plus grandes immédiate-
ment aprés que 1l infraction a été commise, tandis que
le dédommagement par la voie judiciaire se fait sou-
vent attendre. Elle ne devrait pas &tre empéchée de
faire valeoir ses droits par le coflit ou la complexité
de la procédure et elle devrait étre informée de 1la
progression de son affaire. Elle devrait étre re-
présentée au proceés et il serait souhaitable que les
magistrats ou autres autorités qui prennent des
mesures se rapportant & l’affaire essaient de lui
épargner des inconvénients ou des souffrances sup-
plémentaires. Ce ne sont pas seulement les intéréts
du délinquant, mais aussi ceux de la victime qui
peuvent justifier le huis clos. Dans tous les
problémes étudiés on pourrait obtenir de bons résul-
tats en améliorant la formation des autorités en ques-
tion, en les sensibilisant aux besoins de la victime
et en leur donnant de meilleurs moyens d aider celle-
ci.

20. Aussi bien dans les décisions sur le classement
de l’affaire sans suite gue dans celles sur la sanc-
tion il faudrait prendre en considération les rela-
tions entre le délinquant et la victime avant, pen-~
dant et aprés 1l infraction. On cita comme exemples
de facteurs dont il faudrait tenir compte la provoca-
tion ou la tentation de la part de la victime, les
efforts du coupable pour atténuer les conséquences de
son infraction et 1l aide qu’il donne & la victime, y
inclus le dédommagement. Sur ce dernier point
certains participants firent des réserves, parce
qu’ils jugérent que si 1l affaire était classée sans
suite dans tous les cas ol la victime avait été in-
demnisée cela pourrait mener 4 17inégalité entre des
décisions sur des infractions autrement semblables.

21. La fonction de 1 indemnisation, en particulier

du dédommagement effectué directement par le coupable,
fut un des sujets principaux des discussions. La
compensation ne devrait pas seulement &tre considérée
comme la réparation matérielle du préjudice, mais
aussi comme un acte ayant une importante fonction
symbolique et psychologique. L “indemnisation purifie
en quelque sorte la victime et accentue la responsabi-
lité morale de 1l auteur de 1l infraction pour les
dommages qu il a causés.

22. On mentionna différents systémes pour obtenir
l’indemnisation par une procédure criminelle. Le mo-
dele frangais de l’action civile fut décrit, a

savoir une action en dommages-—intéré@ts engagée devant
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une juridiction pénale. Un des désavantages de ce
systéme est que la demande de compensation dépend de
1l7initiative de la victime, parce gque celle-ci peut
avoir du mal & faire valoir ses droits si elle ne bé-
néficie pas de 1l7aide judiciaire. On expliqua qu’en
Tchécoslovaquie le ministére public a le pouvoir in-
dépendant de former des demandes & la place de la vie-
time. Selon le deuxiéme systéme décrit, qul existe
entre autres aux Etats-Unis, 1 indemnisation est une
condition de la mise en liberté provisoire du prévenu
avant le procés ou de sa condamnation au sursis avec
mise & 1l épreuve. L initiative de cet accord est
prise par le ministére public, ce qui a certains avan-
tages, mais la mise & exécution de la décision est
confiée par exemple 3 un agent de probation , qui
devra résoudre le conflit d intéréts existant entre
une réadaptation réussie du délinguant a la vie en
société et la demande légitime de la victime. "L or-
donnance de compensation" anglaise représente le troi-
siéme modéle, d aprés lequel la compensation constitue
une alternative & la punition: elle est recouvrée par
1'Etat et remise & la victime. L initiative de 1 opé-
ration est prise par lé ministére public, mais il n'y
a pas de conflit d intéréts. Ce systéme a été ap-
précié par les bénéficiaires de 1 indemnisation, parce
qu’il y a un lien plus direct entre 1l infraction, la
procédure judiciaire et la compensation.

23. On mentionna la possibilité de dédommager la vic-—
time au moyen d’un travail pénitentiaire productif ou
du "community service", mais en ce qui concerne le
travail pénal on remarqua que les peines d emprison-
nement sont souvent tellement courtes qu’elles ne
pourraient pas servir de base & un systéme général

d indemnisation.

24. Plusieurs systémes d’indemnisation par 1 Etat
furent décrits. En général ces systémes s appligquent
seulement aux victimes de graves infractions de vio-
lence. Selon les participants la compensation par
1’Btat devrait &tre subsidiaire au dédommagement ef-
fectué par le délinguant.

25. Le représentant du Conseil de 1 Europe éclaira
le contenu de la Convention européenne relative au
dédommagement des victimes d infractions violentes,
adoptée par le Comité des Ministres du Conseil en
juin 1983. Bien que ce soit le coupable qui devrait
en premier lieu &tre chargé de 1l indemnisation, un
systéme étatique de compensation est nécessaire pour
manifester la solidarité avec la victime et pour
éviter la vengeance privée. La Convention établit les
critéres minimum d un systéme de compensation. La
Convention couvrira des infractions graves et volon-
taires qgui auront causé des lésions corporelles ou
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des maladies, et elle prévoit par exemple la répara-
tion de pertes de revenu ou d aliments et le rem-
boursement des frais médicaux et des frais d enter-
rement.

5. La victime et Xa prévention du crime

26. La recherche victimologique a fourni beaucoup de
données sur les liens possibles entre certaines ca-
ractéristiques de la victime et la victimisation. Ce
gu‘on a appelé le "style de vie" explique pourquoi
une catégorie bien définie de gens qui ont certaines
particularités et certaines fagons typiques de se
comporter sont plus susceptiblés d’étre victimisés,

27. On décrit les moyens utilisés par les victimes
potentielles pour ne pas devenir l°cbjet d une infrac-
tion. Un de ces moyens est le "comportement &lusif",
qui consiste & éviter des risques par exemple en
restant chez soi, en déménageant pour aller habiter un
quartier moins dangereux ou en changeant ses habitu-
des. Tous ces changements non seulement dérangent in-
évitablement la vie normale, mais ils peuvent aussi
causer un colit social en créant par exemple un climat
de peur. Cette peur peut faire du crime une prédic-
tion qui se réalise d'elle-méme, parce que les en-
droits et situations qui sont évités manguent de sur-
veillance, ce qui augmente encore le risque pour ceux
qui sont obligés de s’y aventurer.

28. On attira l'attention sur une tendance vers 1l ana-
lyse plus profonde des situations criminelles dans le
but d“améliorer la prévention du crime. Beaucoup de
délinquants sont des citoyens "ordinaires" qui n’au-
raient pas commis d infraction si une occasion par-
ticuliérement tentante ne s était pas présentée a eux.
L objectif de 1 analyse est de réduire la criminalité
en diminuant le nombre 4 occasions de commettre des
infractions. Les moyens d action possibles sont les
campagnes d information générales et individuelles ‘sur
la nécessité de changer certaines maniéres de se com-
porter, 1l intensification des activités de la police
dans le domaine de la prévention du crime (par exemple
en faisant un meilleur usage de patrouilles), le ré-
aménagement de 1l environnement et les mesures de pré-
vention du crime se rapportant aux situations ol une
infraction peut &tre commise, par exemple la complica-
tion de 1”accés A 17objet possible d“une infraction
("target hardening", ce qui peut étre accompli par
1°amélioration technique de serrures, verrous,; disposi-
tifs d’alarme, etc.) ou 1 enlévement de celui-ci,
1‘élimination des moyens de commettre des infractions,



22

et des mesures pour rendre le crime moins profitable.
Cependant, on remarqua gue dans certains cas ces me-
sures aboutissent seulement & ce ghe le délinquant
choisit une autre victime ou une autre fagon de pro=
céder, surtout quand il s’agit d“un criminel profes-
sionnel.

29. On nota qu’a 1 "échelon local la prévention du
crime peut &tre promue par les voisinages, les écoles,
les entreprises, les associations, etc., aussi bien en
ce qui concerne les infractions contre 17individu que
celles contre les collectivités. On mentionna le rdle
possible de la vigilance sociale, dans le cadre de la-
guelle des groupes de volontaires, agissant seuls ou
en coopération avec la police, se chargeraient par
exemple de la surveillance de leur propre quartier.

On cita les expériences réussies qu’'on a faites dans
beaucoup de pays socialistes dans le domaine de la co-
opération entre les citoyens et la police. Par exemple
% Budapest, en Hongrie, les agents de police sont
responsables de la coopération avec des groupes de
volontaires dans de petits secteurs. Dans les col-
lectivités locales la criminalité peut &tre prévenue
par un aménagement approprié de l environnement et par
des solutions architecturales adégquates. On fit ce-
pendant des réserves sur ces mesures,; parce gu’elles
peuvent donner 1l impression aux habitants que leur vie
privée est menacée.

30. On suggéra que 1 Etat ou les autorités locales
pourraient organiser des campagnes de publicité se
rapportant & la prévention du crime, bien que jusqu’ici
les résultats de campagnes générales alent été in-
signifiants ou incertains. De meilleurs résultats

ont été obtenus par des campagnes visant un type de
comportement spécifique.

31. L'Etat peut avoir une influence directe sur la
prévention du crime par la législation et les régle-
ments. Si un systéme particulier engendre clairement
de la criminalité et si les individus ou les entre-
prises en question ne veulent pas le changer, pour ne
pas courir le risque de voir diminuer leurs profits,
1°Etat peut méme pousser les intéressés & faire des
concessions en décriminalisant les infractions dont il
s’agit. Des modifications purement techniques sont i
méme d avoir un effet positif sur la prévention du

. [ I - N
crime. On cita 1 exemple de la Suede, ou le nombre
d“infractions relatives au chéque baissa considérable-
ment, aprés que les personnes payant par chéque furent
obligées & établir leur identité.

3Z. On proposa aussi que 1 Etat procéde a la dé-
criminalisation de facto ou de jure de certaines in-
fractions dues a ce gue la victime néglige de prendre
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des précautions simples.

33. La question de savoir jusqu’d quel degré on peut
obliger la victime potentielle & coopérer fut consi-
dérée comme un probléme difficile. En général, les
polices d assurance contiennent des conditions aux-
quelles 1 assuré doit satisfaire, et les compagnies
d“assurances refusent d’indemniser ceux qui n‘ont pas
pris les précautions nécessaires. Les participants
furent d’avis que dans le domaine de la prévention
générale du crime, il y a des limites aux obligations
dont on peut charger la victime potentielle, bien qu’il
soit possible qu’elle s informe sur les moyens de pré-
venir des infractions. Si on exigeait, par exemple,
que les gens installent chez eux des serrures de sécu-
rité et des barreaux, ces dispositifs dissuaderaient
certainement les cambrioleurs, mais ils cofiteraient
cher aux habitants et conduiraient & une peur exces-
sive de la criminalité et & un climat de persécution
qui les empécheraient de jouir de leur environnement
d“une fagon normale.

34. D’une part, le bon sens exige que la victime po-—
tentielle prenne des précautions normales et évite des
risques inutiles, mais cela ne devrait pas aboutir &
ce qu'elle soit accusée d avoir causé 1l infraction.
Les victimes potentielles & tous les échelons de la
société devraient @tre encouragées & participer plus
activement & la prevention . du crime, sans leur imposer
des obligations démesurées. On nota qu’il peut y
avoir un conflit entre la prévention du crime et
d’autres intéréts, comme par exemple les agréments de
l°environnement, les considérations d ordre financier,
les réglements sur la protection contre 1l incendie, le
code de la construction et la liberté individuelle.

En ce qui concerne ce dernier point, on remarqua que
1°élimination de toute liberté individuelle permet en
effet de prévenir la criminalité, parce que c’est
cette liberté qui comporte le risque de la victimisa-
tion. Le degré jusqu’auquel la population est préte 3
accepter des restrictions de sa liberté au profit

d une diminution de ce risque varie selon le milieu
culturel dont il est question. )

6. Cldoture du séminaire

35. Le président invita le représentant du Service
des Nations Unies de la prévention du crime et de la
justice pénale du Centre pour le développement social
et les affaires humanitaires & prendre la parole. Ce
dernier présenta les salutations et les compliments de
Mme Shahani, secrétaire général adjoint, et de M.
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Shikita, directeur adjoint du Service. Le théme du
séminaire est un des sujets principaux du programme du
congrés des Nations Unies sur la prévention du crime
et le traitement des délinquants, qui sera tenu en
1985. Le représentant nota que le séminaire avait
donné l occasion aux participants des pays socia-
listes et de 1 Europe occidentale d échanger des expé-
riences de politique victimologique. Aussi d autres
pays et régions bénéficieront des résultats du sémi-
naire.

36. La directrice de 1 Institut d’'Helsinki cldtura le
séminaire en remerciant les participants pour le
niveau élevé des discussions et pour la combinaison
réussie des opinions de représentants de systémes dif-
férents.

Recommandations du séminaire "Vers une politique
victimologique en Europe" organisé & Espoo, en
Finlande, par l’'Institut d 'Helsinki du

30 octobre au 2 novembre 1983

Préambule

Le mouvement tendant & améliorer et fortifier la posi-
tion de la victime dans le systéme pénal et & satis-
faire ses besoins doit étre Fortement soutenu.

L introduction de mesures visant ces buts doit, ce-
pendant, 8tre précédée d une évaluation approfondie de
leurs effets. Dans 1 histoire de la politique crimi-
nelle il y a des cas ou de bonnes intentions n’ont pas
mené aux résultats recherchés.

Recommandations générales

1. Tous ceux qui entrent en contact avec la victime,
en particulier la police qui est souvent sa premiére
interlocutrice, doivent &tre plus sensibles a sa
situation et & ses besoins. Toutefois, les intéres-
sés devraient &tre dénués d"idées précongues sur les
besoins de la victime. Cette sensibilisation accrue
des services de police et des autres autorités pour-
rait &tre obtenue, entr "autres, par leur formation
spécifique.
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2. TLes possibilités de régler les infractions d"une
facon non officielle, sans 1 intervention de 1° Etat,
dolvent  &tre maintenues dans la mesure du possible.
Pour autant que 17intérét public et la prévention
générale du crime le permettent, 1l usage de la média-
tion et de 1 arbitrage doit &tre augmenté et il faut
examiner la possibilité d offrir des services parallé-
les aux victimes.

3. En ce qui concerne les besoins de la victime, il
faut préter attention non seulement & la compensation
pécuniaire, mais aussi & 1“aide non matérielle. Il
est souhaitable que les possibilités d”obtenir de
1°aide morale, des soins médicaux, des conseils, des
services sociaux et d"aide sociale aux enfants soient
développées ainsi que les services de réparation
d’urgence et ceux aidant la victime & faire valoir ses
droits.

4. La victime potentielle doit &tre informée du
risque de criminalité dans différents quartiers et
différentes situations, non seulement pour la per-
mettre de prendre des mesures préventives, mals aussi
pour gu'elle ait une conception plus réaliste du
probléme de la criminalité.

5. L’Etat, les collectivités locales, les entreprises
et les associations doivent renseigner les citoyens sur
les mesures préventives efficaces et peu colteuses.

6. Les plans des autorités locales doivent toujours
tenir compte des conséquences de 1l urbanisme, de 1 amé-
nagement du territoire, des mesures se rapportant a
17éducation, & 17aide sociale et au chdmage, etc. pour
la criminalité. De la méme fagon, la politique crimi-
nelle et victimologiqgue doit prendre en considération
les effets des mesures adoptées dans ce domaine sur

les autres secteurs de la société. La politique
sociale doit étre considérée comme un tout.

7. En ce qul concerne la prévention du crime, il faut
encourager 1l activité sur 1”échelon local. Il est
souhaitable que le contrdle social informel soit
rapproché du contrdle social officiel par exemple en
stimulant la coopération entre les citoyens et la
police. Cela inciterait la population a prendre des
mesures préventives et permettrait & la police de se
former une meilleure idée des besoins des habitants.

8. Tous ceux qui sont dans une position dirigeante
doivent 8tre sensibilisés & leur responsabilité dans
le domaine de la prévention du crime, c’est-a-dire
qu’ils doivent agir pour que des infractions ne soient
pas commises et pour que les gens ne soient pas vie-
times.
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Recommandations & 1 Etat

9. Il faut informer efficacement la victime de ses
droits, y compris de son droit d“utiliser des moyens
en dehors du systéme pénal pour régler 1l affaire.

10. Le bénéfice de 1 aide judiciaire doit étre étendu
2 la victime.

11. Il faut éviter de faire des lois trop compliquées.
Les procédures doivent étre simplifiées autant que
possible.

12. La victime doit avoir plus d“indépendance et de
garanties légales en ce qui concerne les conditions
sous lesquelles elle peut intenter et conduire un
procés pénal. Il est nécessaire d étudier les pos~
sibilités de permettre 17action privée au lieu de 1 ac-
tion publique dans un plus grand nombre de cas ou de
faire dépendre cette derniére de 1l approbation de la
victime.

13. L augmentation de 1l autonomie de la victime por-
tant sur le droit d“engager des poursuites doit €tre
accompaghée par des mesures pour défendre les intéréts
de la justice dans des cas ol on exerce une pression
injustifiée sur la victime pour qu’elle renonce & 1 ac-
tion et dans des cas ou 1 intérét public exige des
poursuites de l7infraction en question.

14. La victime doit toujours disposer d une voie de
recours si le ministére public refuse d engager des
poursuites.

15. I1 faut donner & la victime un rdle plus actif
dans la procédure.

16. Il est souhaitable de s”abstenir de mesures trau-
matisantes au cours du procés, pour autant qu‘elles ne
sont pas nécessaires pour sauvegarder les droits
procéduraux du prévenu.

17. Les relations entre la victime et le délinguant
doivent &tre examinées du point de vue de 1l interac-
tion entre ces derniers. Dans la décision sur le
classement sans suite éventuel ou sur la sanction &
imposer a 1l auteur de 1l infraction on prendra en con-
sidération le comportement provocant de la victime
ainsi que les efforts du coupable pour limiter les
dégits ou pour aider la personne victimisée.

18. C’est le délinquant qui sera en premier lieu res-
pgnsable de la réparation des dommages. Dans les
décisions concernant 1 indemnisation il faut tenir
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compte des ressources du coupable et & autres facteurs
importants du point de vue de 1 égquité. Les possi-
bilités de développer des sanctions assurant la. com-
pensation doivent €tre explorées.

19. Quand 1l obligation d indemnisation du délinquant
est établie, la victime doit avoir le choix entre dif-
férentes options en fonction de ses propres besoins.
Par exemple, elle doit pouvoir opter entre la concilia-
tion, la voie administrative, la procédure pénale et

la procédure civile. La possibilité d obtenir la com-
pensation par la voie civile sans qu’il soit néces-
saire de prouver la faute pénale du coupable sera
envisagée.

20. Au cours du procés pénal il doit &tre possible de
satisfaire au moins de simples demandes civiles, pour
autant que cela ne porte pas préjudice au droit du
prévenu d’@tre jugé rapidement et d une fagon juste.
21. I1 faut faire exécuter plus efficacement 1 obliga-
tion du délingquant de réparer les dommages.

22. Dans les cas ol une indemnisation adéquate ne peut
pas étre obtenue du coupable et ol le systéme général
de sécurité sociale est insuffisant, 1'Etat doit en-
visager le dédommagement par des fonds publics.

23. L indemnisation subsidiaire par 1°Etat ne sera pas
limitée aux infractions violentes graves mais elle
sera étendue, pour autant que possible, & d autres
types de victimisation si elle satisfait un besoin
réel et si elle est considérée comme. équitable en
tenant compte des circonstances de 1 affaire.

24, L Etat doit signer et ratifier les traités inter-
nationaux tendant a 1'amélioration de la position de
la victime d“une infraction, comme par exemple la
Convention européenne relative au dédommagement des
victimes d infractions violentes.

25. Des données statistiques et d"autre information
scientifique concernant la position de la victime et
les caractéristiques de ses demandes doivent &tre ras-
semblées pour faciliter la recherche victimologique et
le développement de la politique criminelle.
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OTYET CEMHHAPA "BHUKTHMHAJ TIOJMTHKA B EBPOIE"
I'. 5CNOC, TUHIAHINA, C 30U'C OKTABPA TI0 20€ HOABPA 1983 T.

PEQEPEHT: I'-R MATTH HOYTCEH (QUHJAHNINA)

1. OTKPLITHE CEMHHAPA

1. ¢ 30%° OkTabpsa 1o 2°€ Hogepa 1983 r. B OUHIABIUA
B I'. OCIIOO IIPOBOIOMJICA [NO NPUIVIAMEHHK XeJIbCHHCKOTO
UHCTHUTYTa IO NPEenynpPexIeHH IIPeCcTYHHOCTH H 6opebe

C Hel cBaAsaBHOro ¢ OpraHusauued O6BemuHEeHHEX Hammi
cemMusar mo TemMe "BuUKTHMHad IIOJIMTHKS B EBpore" (mnepe-
YeHp YYaCTHHKOB IaeTCA B HpHUjoxeruu & 1).

2. JupekTop XenbCHHCKOIO HHCTHTYTAE, - npodeccop Mukepu
AHTTHUIS OTKDPHJI® CEMHHAD NDPUBETCTBYA YUYACTHUKOB CEMU-
Hapa. IUDEKTOD OTMETHJNA, UYTO CEMHHAD OXBATHBAET
MHOTHE M3 IOoATeM 3-eu TeMe Cememoro Kourpecca Opranu-—
sanun O6renuHeHunx Hauuil 110 ODpenynpexneHH IDeCcTylI-
HOCTH K NEPEBOCINTAHUK NDECTYMHUKOB, KOTOPEH ORI
HasBaH "[oTepneBmuii npectynyieHud". Bce-xe obcyxumenue
CEMHHapa OXBaTHBAaET, NDEeXIe BCEro, BOIPOCH KacaAcCh
PUBHYECKHX JIHII B Ka4YeCcTBe MNOTEepHeBmuX. JupexTop obpa-
THUJI& BHHMAHHE H& OOCTATOUHO OOJBHOE KOJHYECTBO HCCIE-
LOOBaHUM TI0 BUKTHMOJIOIHMH, KOTODHE OBJIM INPOBEIEHH B Te-
YEeHHEe TIOCJIeIHUX JIeT, MW 3aMeTHya, UYTO HACTYIHJIO BpeMs
HCIONE30BAHNA DPEesSyIbTATOB B YCOBEPHEHCTBOBAHWM IOaHHOMN
cucTeMel. JHPEKTOD OTMETHJA, UTO YYACTHHKH HMEKNT BO3—
MOXHOCTE MHNOHOMTH K BUKTUMHOM IOJIUTHUKE G DPa3HHIX CTODOH
¥ BHIPA3LUIa, CBOE XeJlaHue O TOM, 4TOOH obMmeH HHOOpMaLMEH,
OIEITOM ¥ 3HAHWUAMH NPEIOCTABWJI YYaCTHHKAM HOBHE QOPMEL
Ha MNyTH TPOHUKHOBEHWA B CYTH YJAYYHEHHA IHOJOXKEHUA
IOTEPHNEBHETrO.

3. CobpaHHe BHODPAJIO €UHHOTJIACHO MDEICceaTesieM YTpPeH-—
Hell ceccuu pykosomuTesia CoBemaTenbHOH  Komuccuu, T'-Ha
CBeHCcCOHAa, MpencenaTesIEM OHEBHOM CEeCcCHU NEePBOrO OHA
r-"a KopBec, mnpemcemaTesieM CECCHHM Ha BTOPHHK T'—Ha
KoTuk, npepceparesieM YyTPeHHeH CECCHM Ha cpeny I—Xu
Pozsec u pedepenToM r-Ha Hoyrcedn us XeJbCHHCKOTO HHCTH-
TYyTa .

2. OBHWWE 3AMEYAHWA TIO BUKTUMHOM [OJNUTUKE

4, Tlocne onobpeHHs MOBECTKH IHA ceMuHapa ([IpujoxeHue
II) y4YacTHHKM OOCYIOMAH Ha OCHOBE MNPEedJIOXEeHHOM HEKOTO-
DPBIMH - YUACTHHKAMU (MNEepevurcsiessl B [IpuioxeHuy III) OOKY-—
MEHTAalMHU TaKXe KakK M Ha OCHOBEe MOITOTOBJIEHHOT'C XEeJbCHHC—
KuM WMHCTHUTYTOM IOKJIama nOJaA OoBCyXIEeHUA obmue TeMH 10
BHKTHMHON TOMTHKEe. ONUCAHO OBJIC MNOJOXEHHE IOTEepHeBmero
B DalJIMUHEIX E€BPONEHCKHX CTpaHaX.
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5. BBNIO OTMEYEHO, YTO Ha IIOJIOXEHHE IOTEPIeBmMero
IIDECTYINIEHUA CTaJH OCpPAaTUTH SHAUYHMTENHHO 6O0Jblie BHHMa— X
Hua. Ha OCHOBe 3TOro Da3BUTHA JexaT Taxkue PaxkTOpH Kak
6EeCrnoOKOHCTBC O IIOTEPAX W CTpalaHuAX IOTepneBmero, HMewn—
mee CyMaHUTapHBEH XapakTep, ®akT, COIVIACHO KOTOPOMY
T'OCYyLapCTBO OTBETCTBEHO NEpeln MOTEepleBuMM IIOCKOJIBKY

OHO He CYMEJIO NpenynpeluThs JaHHOr'O NPecTYNJIEeHH:d, TO,
4YTO B CBOEM QYHKIHOHUDOBAHUM YI'OJOBHO-IPABOBasA CUCTEMA
‘B NPOACHEHHHM XOIa NPEeCTYIJIEHHA H B BHOOpDE IPaBUJIBHOI'C
OTHOMEHHA KO MHEHHIO OOMECTBEHHOCTH — HABJIAETCA 3aBUCHMOH
OT COTDyLHHMUECTBA C IOTEPIIeBHEM, & TaKXe apryMeHT
COI'JIACHO KOTODPOMY COCPEIOTOYEHHE BHHMAHKWA Ha DOJb
IOTEPIeBuer0 MOXET MPeIOCTaBUTE IIDEOVIPEXIEHHI IIpecC-—
TYNJIEHUNW HOBHE B3I'ANH.

6. MHOI'we yyYacTHUKH OTMETHJIHM, YTO IOTEeplIeBHUM ODECTYI-
JICHUP OKa3BBAalT [OMOHE ¥ OTJIMUHBIE OT YIOJIOBHO-IPaBOBOH
CHCTEMBEI MHCTAHIMH. -0O6JeryeHue IOJIOXeHUA NOTepleBuero
ABJIAETCHA KaK Pa3 OOHOHM M3 IEDPBUYHBEX LeJel IOJIKHOI'O
oBmecTBEHHOI'O CTPOS M IIPABOBOr'O HOpPAAKa. KpoMme TOoro,
ITOMOWE KOTODPYI0 OKa3HBAaKT MNOTEPIEBMUM IPECTYNJIEHUA
HEJIE3A CUYHUTATE OTIeJbHON cdepod HHTEepecoB, KOTOpaA

Ersia 6Bl OTHEJIEHA OT IDPYTHX MED, HaIpaBJCHHBEIX Ha IOMOWb
JIoned, KOTOpEEe Tepneiu yOHTKH uild yTpaTs. lloTep-—
NEBUMEMY [IOMOIalT HAIDP. CHCTEMH 3IOPaBOOXpPaHEeHHdA,
coLHanbHOTO ofeclnedyeHuda ¥ yXoma 3a 6JarococTosHHEM
nerell. DBHuMmaHMe clemoBaiio 68 06paTUThk ¥ HE TONBKO

Ha DPEeTpPOaKTHUBHLIE MEDH, HalD. Ha CXEMH BO3MelleHUA YOHTKOB
IIOTEepIEBUEMY, a TaKXe Ha IpeloXpaHeHHEe NPECTYIJISHHA.
Puck rpaxzmad cTaTh MNOTEDPLEBHMM IIPECTYIICHMA MOXHO
YMEHBNMTE BCEME MepaMH YJAYYHeHHA BOCIHTAHMA B BO3MOX—
HOCTEeH CeMel BHYNEHMA TNOJOXUTEJIBHBX CONIHAJBHEX II@HHOC—
T€H, BCEMH BOBMOXHBIMM HIYTAMH YJIYUYNEHUA MUJIMITHEIX

YCIOBHY, TDPYILOBOH BaHATOCTH HACENSHMA M OOMHX YCJIOBHH
XH3HKH, TYyTEM Da3BUTHUA HAUWOHAJBHOM SKOHOMUKH CTpaH,

a TaKXe OyTeM OCYueCTBJIEHHSA OCOOBX IINIAHOB NDPENyIPEeXIeHUA
IPECTYIJIEHHH .

7. B OCHOBe BUKTHMHON MNOJMTHUKM IOJIKHBL JIGXATh MECTHLE
TPaouIHKY ¥ MECTHBI OHEIT, OHa OOJIKHA TaK¥Ee COOTBETCTBO-
BATh YPOBHK CO3HAHWA HACEJEeHHA. K TOMy ¥ HeoOXOIMMO
IPOBECTH HCCJENOBAHHUA O HACTOMMMX HENOCTAaTKaX B IIOJIONKE—
HUH HNOTEePIEBMEr0 HCXOOA M3 TOrO KakK NOoTepleBmu# oco3-—
HaeT 3TH HemoCTaTKH. Hamp. o6paTunu BHUMEHHE Ha TO,4TO
B OUpenesieHHLHX CTpPaHaX HCCJISLOBaHUA IOKAa3anH, YTO
CHCTEMl INPEeIIONEHNA KOMIIGHCAILIUY IOTEepIeBNHM M3 [OCy-—
OapCTBEHHLX QOHOOB He YJIYUMMIIN OTHOmMEHHA [IOTEeDIEeBIHX

K YDOJIOBHO-IIDABOBON cucTeMme. Jlaiee BGbUI0O OTMEUEHO,

YTO IPEBOBHE DEMEHUA — HENOCTATOUHH, HX HYKHO TakKxe
OCYHECTBHTE.
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3. AJBTEPHATHEH K YI'OJOBHEO-IIPABOBOM CHCTEME

8. O6cyXmeHHe anbTEPHATHB K YI'OJOBHO-IIPABOBOH CHC—
TEME OXBAaTHJIO Kak odunuanbHbie Tak ¥ HeobuiHaibHbe
CHCTEMEL, BHJIO OTMEYEHQ, UTO I'OCYIApCTBO U [OTEPIeBHHH
MOT'YyT HOOHHMATH IMPHUBOIOMBUWHH K BUKTUMHIA4IH Clydal OO
DasHOMY, TaKxe KaK MOI'YT CYHEeCTBOBATH DPa3JIMUUA B ITOHH-
MEHHUH I[IPHHATHX B [IeJIAX OOJIerueHHA IIOCJASACTBHI BUKTH-—
MH3al¥u Mep. HKHorma HnoTepneBhdd MOXET HE COIJIACHTBCSHA
C penmeHueM I'ocymapcTsa 00 OnpelesyIeHHM Ciydad YT OoJIOBHBM
U O HeoOXOIWMOCTH BOBJIEUEHHA YTOJOBHO-IIPABOBOH CUCTEMH.
Ccoptanmuchk ¥ Ha TO, 4YTO BONBHOE KOJKHYECTBO HAapymeHui
OCTaeTCA BHE YI'OJIOBHO-IIDEBOBON CHCTEMBl. DBO MHOI'HMX
CIy4asax 3TO HABJASTCHE CJIELCTBUEM TOrQ, YTO IIOTEPleBMHHA
HameJr Opyroe pemeHue KOHQIIMKTE — Deums, 4TO LeJio
ABJIAESTCA MAJIOBaXHBIM UJIM NPOUNESHHBEM, HOPBAJI OTHOMEHUA

C HapyumTesJeM, CTajl BBECTH MEePETOBOPH C HaDYHHTENEM
aubo Ha IOBPOBOJIBHON OCHOBEe JIMOO NOCDEICTBOM YCAIUH
IIOCPEOHHUKOB ¥ apbuTpaxa . HJM pPemuiI KOHOMIMKT C OpHUMeHe-
HHEeM cuiibl. UTO KacaeTcAa HocJenHed BO3MOXHOCTH OBLIO
OTMEUEHO,YTO —-XOTA H& CaMOBalUTy U CMOTDEJH CKBO3b
ajibilpl — CYuEeCTBOBAHHE ONAaCHOCTH [IDEYyBEeJHUYEHHA caMo-
3amyTH ( HANp. OCHMEHEeHHS OpyXHA, a Takke O6O0JBWOoro
COLHaJIEHOIO DPHUCKA I[IOABJICHHSA SABJIEHUA THIA "KOMHTETOB
6nuTenbHOCTYH ) ABJAeTCA HaKTOM.

9. IlloTepneBmui MOXET TaKXe HCKATh NPSOOXPAHEHHSA IIPOTUB
IPOLOMKaecA MY OXHIAHHOM BHKTHMU3AIHK OpHberas

K IIOMOINM MED IPEeHOXDaHeHWs NPECTYNJNSHHA HJIU OBpPaTHUTECA
K OpraHu3alpAM THIA TOBEPUHECKOTO CyHa, K CTPaxOBEM
KOMIIAHUAM HJIX K OCYIAPCTBEHHBHM OpraHaMm IJifA MOJyYeHHsa
KOMIIEHCAIHY HJIM OPYIoro OBCcIyXuBaHHA.

10. B sTolt cBA3M 0OOpaTHiM BHHMAHHE Ha T.H. '"puryan
IIepeoleHKH"” B KOTODPOM IOTEPIEeBHMN CTapasTcsa Iepeolle—
HUBATh MNEPCIEKTHBHE CBOEH XH3HHW B CBETE HEOXKHIAHHOT'O
cyyvyas -~ BUKTHMHB3aLMH. [ICHXOJIOCHMUECKH MOXeT OHITh
BaxHee, UTOOH DOTEPNEBUWHH CTaJ YBEDSHHHM.B TOM, UTO
CJydYal OB HEHOPMAaJIbHB M UYTO IIOHMMaHUE UM XH3HH H
OLIEHEHHEE HM IEHHOCTH HEe ABJIANTCHA HACTOJBKO OTKJIOHEH-
HBEIMH, UYTO OHW TpeboBaJid Obl KOMIeHcaluu. CCHIJIAIHCH

K Ha crnyYa¥d MOTEPNEeBHHX, KOTOPHE COOBHMUIH O IpPEecTyl-
JIEHUK MOJHLEUCKMM, XOTS M MMEJIH DPeajliCTHYECKOe IIpel-
CTAaBJISHHE O TOM, UYTO OaHHOE NPEeCTYIJIEHHE HNOJHUIIEHCKUM
IPOACHHTE HE yHaeTcd; HaHHHE NOTeplneBumne, KaXeTCH,
MCKaJIH TIPEXIE BCEI'0 CHMIIATHH M yCIOKaWBaHuA.

11. O6paTunu Taxkke BHUMAHME M HaA COBDPEMEHHHE BapHaHTH
NPHIOTOB WJM yOeXunl, B KOTODEX CMOTPAT CKBO3b MIAJIBIE
Ha MNOBeISHHEe, KOTOPOe Ha OPYyIOM MecTe CuuTaju OB Opec-
TYOHBEM {( B KAYECTBE IpHMEeDa MOXHO HAa3BATL IIPHMEHEHHE
aJKOrOJBbHEX HAMMTKOB MM Hame HAPKOTHUYSCKHX BenecTB

B MOJIOOEXHHIX KAyG6aX ) HUIW KyIa HDPECTYIHUKH MOI'yT

UOTH Ha BPEMA, KOTOpoe TPebyeTcA A YIIaXHWBAHHA NOJO-—
Xenua 6e3 INPUBJSUEHUA TOCYIapCTBEHHHX ODPIaHOB.
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13, BaxHelmwas HapaljlejIbHAA CHCTEMa BKIoYaeT .

HE TOJNBKO ObBmKe CHCTEeMhl KakK Hamp. 3OPaBOOXpaHEHUE,
CHCTEMBl COLHANBHOI'O obecrneveHus M cobecnevenua 6Jaro-
COCTOAHWA XeTell, a TaKxe CHCTEeMH C 6oJsiee cneurududyeCcKHMHU
GopmMaMy HOMOWK — HAID. IPaxIaHCKUP CYL M CTpaxOoBaHUE.
STux CHCTeM He cJelyeT OTIOeJUTE APYD OT ADpyra WX OT
YI'OJIOBHO-IIPABOBOH CHCTEMH, a HaoBO0pOT ¥X HYMHO paccMmaT-—
DHBATh B KaUeCTBE COCTAaBHHIX YacTeH I1eJIOH CUCTEeMH.
lapasnencHele CUCTEME 3amumalT He TOJIBEKO HHTEDPECH [0Tep-—
NEBUX [PECTYINEHUM, NPUMEHEHHE NapaiJIelIbHON CHCTEMH

He TpebyeT BUKTHMHUBAINH MNDECTYIIICHUEM. Cam 3TOT

daxT MOXET NPHUBECTH K TOMY, 4YTO STH CHCTEMEL COOTBETCT-
BYWT HMHTEpEecaMm [OTepHeBmHX Jiydue IPYyTHUX CHCTEM.

B kxauecTBe npHMEpa OPUBEJM CAydYai, 4TO IpDaxIaHCKHE
NPOUELOYDPE MOXHO HCIIOJIB30BATE IJA I[IOJIYUYEHHA KOMIISHCaIUuH
OT OOJBHUIE 38 HENpPaBWIBHOE JiedueHWe, B TO BpeMA Kak
OOCTHXEHHE TONYUYESHHS KOMIIEHCAlVMU 38 IIPECTYNHYH Hebpex-—
HOCTBh BDAuYa NpPpH JeYeHuu OOJBHOTO 3HAUUTENBHO TpYIHEee
ecsy ee TpefywnT OT UYJEHOB Jeuamero KoajiekTuBa. CooT-
BETCTBEHHO, ODPraHH 3amuTh HOTpebuTeseilt MOTyT YILOBJIET-—
BOPHUTE TpeboBaHMA B ciyuae oOBHHeHug B ob6MaHe Jydme uYeM
B CJyYae nepemavuy Oejia Cyny. DRUIO Takxe obpauneHO BHU-
MaHHEe Ha [pUMEHEHWe TpaxIaHCKOro mrpada, Hamup. 3a
HaCuJbCTBEHHOE CONDOTHBJIEHME NpHMKasy; B HumepnaHpmax
3TOT T'PaXIaHCKUH HMTpad® MOXHO I[JIATHTH NOTEPIEBUIEMY .

14, OcoBoe 3HaveHue NPUAEBATHA TOMY, UTO &JIbTEDHATHUB-—
HHIE K YCOJIOBHO-MD&BOBOM CHCTEMe CHCTEMHI MOI'yT IAaTh
MHOTO T&KHUX BUIOB OOCHYXWBAHUA, KOTODHE YI'OJIOBHO-
NIpaBOBOM CHCTEME He MO CujaM. HalpuMmep 4acTo OHBaer,
UTO HOTEepHEBMui TPebyeT HeOTJIOKHON DPEMOHTHOM IIOMOIH,
CHaOXEeHHs BPEMEHHEM XMJIMMEM WM ODPYTHX YCJIYyTr, & TaKke
noMomK B OOJIErYEHWM TPaBMH M TIOCHENCTBHH BHKTHUMH3AIUH .
BHJIO CHernaHO MNDEeNJyIOXEHHE COTJIACHO KOTOPOMY HEKOTOPHE
M3 3THUX BUIOOB OOCHYXMBaHUA ObiM XOTA OB YACTHYHO
aCCHI'HHDPOBAHH CPeLnCcTBaMM, KOTOpPEE OOBYHO coBupanT

OT NOPECTYIIHWKOB B BHIOe WTpadoB.

15. OtMeTunu pose 06A3aTENBHOTO M IO6GDOBOJBHOI'O
CTpaxoBaHuA. KpynHEE IO CBOMM MamTabaM CTpaxOBhEe
CHCTEMBl NO3BOJIAKNT I[OTEHUWAJBHBM [IOTEDIIEBHHM JOCTU-
HEeHHE KOMIOSHCAUHWU 32 HeOONBHYID CTPaXOBYKH IPEMHU.

B 3TOi CcBA3M OTMETWJIM €me Da3, UTO HallMOHAJbHHE CHC-
TEMBI 30DaBOOXPAHEHUA [IPHUHOCHAT IOJAB3Y BCEM BXONALNM

B cPepy HX OeHcTBHA — HECMOTDA Ha TO, YTO ABJIAGTCHA
IPUYUHON OOpameHWA K MEOMLUWHCKOHM noMmomu. B cTemeHu
Da3BUTHA BCECTOPOHHEH CTpaxOBOM CHCTEMBl HalIpaBJIEHHOH
Ha 67aro HaceJeHHWA CYHMECTBYKT 3HAUUTENbHHE Da3Muud.

L. YIYUUEHWS B CEEPE YI'OJIOBHO-IIPABOBOM CHUCTEMH

16. B oBCyxmeHHH YIYUMECHHH B YITOJIOBHO-IPABORBOM CHC—
TeMe OOpaTHiXM BHUMAHWE Ha B3GHMYK CBA3L MEXIY CHCTEMOMN
U norepneBiuM. C OOHOM CTODOHH IOTEPNSBHUE OMOIaEeT
YT'OJOBHO-IIPaBOBOY . CHCTEME CBOHM [EPECKA30M O IDPECTYII-
JIEHHUW, TPENOCTaBAAA HHPODMALMIK U [OKAaBaTenbCTBa, &
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Takxe ydacTBys B "cynebHoll ncuxozpame", a ¢ Ipyrown
CTOPOHE YIT'OJIOBHO-TIDABOBaA CHUCTEMa OIDPEHEesAeT BHHOBHYIO
CTOPOHY M YCTaHABJMBAET MOTHUBEH IJIA NDPEOBABICHHA
NIpaBOBOT'O HCK& TPOTHUB TOI'0, HANpaBIAEeT W Y38KOHMBAET
SMOUMOHAJIbHEE MOTPeOHOCTH IOTEpNeBmero BO MuEHHH, H
npennaraeT BOSMOXHOCTE IJIA TPEOOBAHHA BBHIIOJMHEHHA
O6A3aHHOCTH 3aIJVIaOUTE IPUYHHEHHEI BDEXN.

17. MHOrue U3 YYaCTHHKOB OBDATHIM BHMMAHHE Ha MOTpeb-
HOCTE OCYHECTBJIEHUA yIIyduieHHM B cymebHON npouenype.
3Ty YIYUYMEHHA NOJIKHEL GRUIM OB KacaThCA YXe NepBEX KOH-
TaKTOB HOTEPIEBHEr0 C CHCTEMOH, T.e&. OOBUYHO — B3TO
KacaeTrTcd KOHTaKTOB C OOJHIEHCKHMH. EcCJM IOTepneBHurd

B TEYeHHEe 3TOro I[IerpBOor'0 KOHTaKTa CTaJIKHMBaeTCA C DaBHO-
IVITHOGTEIN M BPaXNeOHOCTERK, ¥V HEr'0 HeT eJlaHWA BHACHUTH
IeJIO. B BHUIECTOSMMX Opranax. YKa3alll TakXe Ha TO, UTO
noJHMueHCcKHe OKa3hBanT COMYyH - IMOMOMEL TOTEDIIEBNINM;

Ha IPaKTHKE OHM MOTYT OKa3aTh HEMEIJISHHYIO IIOMOLIE H
IaTh COBETH. JOBOJIBEHO YaCTO MNOJMLESHCKHE pemanT
npobyieMy K YIOBJIETBODEHUK IOTEDPIEBNEMYy U [HO3TOMY HET
HeoOXOOUMOCTH NPHHATHA MEeDp IJiA IPOBELOeHUdA Ierya B

BHIIEC TOAMME CyIebHbEe OpraHH.

18. O6cynunu pas3HuYHREe METOHOb BRIIBHXEHUA CYAe6HOIO
OeJjia B CyH. B HEKOTODHIX CTP&HaX Hejia THIlA  JIerKoro
TEeJISCHOT'O IIOBDEXIEHUA M KJIEBETH ABJAKNTCA IeJIaMH
YaCTHOI'O OBBHHEHHA; B DTHX CHAyYafdX TOJBKO NOTEDIIEBIMHR
MOXET NpeNBABUTE HCK. B CAydae XaJIoOBAHHA Ha OCKOpb6Je-
HHEe IOPOKYDPOD HE MOXET IIDPENBABHTH HCKa 0e3 HpAMOIro
coryiacus ucrena.( IpenbABJIEHKHE HCKa HCXOOA U3 CorJlacud) .
OTMeTHIIM, YTO IPHMEHEHWe 4YaCTHOI'O OGBMHEHUA U IIpG-
enypsl IPEOBABJICHUA HCK& MHCXOINA W3 COIJIAHHA HMEET
TEeHOEHLIUD B DACHUPEHHI0, YTO HaeT HoTepuneBmeMy OGosple
BO3BMOXHOCTEH KOHTDOJMPOBATE YCTAHOBJEHHEE KPUTEDHUH.
YcraHoBJieHO, BCe-¥e, Hanp. B YEeXOCJOBaKWM, 4YTO CEC-—
TeMa YaCTHOT'O OOBHHEHUA DACIpPOCTPaHAETCHA M HE BH3LBAET
BospaxeHuii. Ho Hanp. B [IBeluH CYymECTBYET HaIpaBJIeHUE
NPOTHB pa3pelleHMA NPHMEHEHHA 4YaCTHOI'O OOBHHEHMA, €CJIH
npensABJICHHE HCKa — B UHTepecaX oOumecTBa WKW CYmMEeCTBYT
OpyTrHue MNMDHAYXOAKMHE ITDHYUHEH.

19, TloTepnesmeMy CHENOBAJIO OH IaThb HHOODMALHI O E€ro
IpaBaxXx ¥ O OOCTYNHEX CHCTEMAX [OMOUM ¥ ITOHIEDXKH;
TIOTEPNEBIMH HyXHOaeTcd B IOMOWM, KaK IIPaBHJIO, Oosblle
BCer'o cpal3y [ocjie NPecTYIUIEHUsA, B TO BPEMA Kak IOJy-
UYeHHE KOMIIEHCanuu 4Yepe3 cyn TpebyeT, oO6nuHO, 6osmbue
BpeMeHH. Pacxombl MM CJIOKHOCTE NODOUENYDH HE TOJIKHE
Memarhk HNOTEPNEBHEero B 3amuTe ero mnpabB. [loTepleBuEMY
cJienyeT IaTh MHPODMalLUKn O MNPOXOXISeHHH er'0 mpolecca.
HoTepnesmero cienosano 6B NPEICTaBUTH B CyIe.
[lpyHATEE B CyIe MEDH HEe JOJIKHBI; TaKXe, IPHYUHUTH
IOTEPNEBMEMY LOONOJIHUTEJbHNE CTPAalaHuA WM HeyOo6CTBO.
Kpome TOro, uro KOHOMIEHIMAJBHOCTE ~ B HHTEpecax IpaBo-
HapymuTesis, KOHPHASHIMAJBHOCTE CJIYyYad CIHYXUT H HHTEe-
pecam norepnesmero. K CcKa3aHHOMYy MOXHO JoOaBWUTB, YTO
IPOCTODPHE INA YCOBEPHMEHCTBOBAHWH MOKHO YBHIETH M B OTHO—
HEHWAX, BOCIMTAHWH M DACHIHDEHHH BO3MOXHOCTEH OpIaHOB
BJIACTH.
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20. Cunenyer Takxe OOCYIOUTE DEHEHHE O BO3MOXHOM

OTKa3€e OT I[IDUHATHA MEP H OKOHUATENLHOE DpeuleHue o
BUHOBHOCTH, ($aKkTOpH yCTaHaABAMBaWME CBA3b MeXny Ipec-
TYINEXMKOM M I[IOTEPIEBHMM IO, BO BPeMA U IIOCJE IPEeCTyII-
JeHus. B KauecTBe IpHMEPa CCHUIAJIIMCE Ha NOTPE6GHOCTE

B TIPOBOKAIIMOHHOM HJIM IPUHYKISHHOM IIOBENEHHH CO CTODOHE
[IOTEPHEBWEr0, MOMNHTKH TPECTYIHHKE OT'DaHUYMThH IIOCJIELCTBUA
CBOEl'0 MPEeCTYIJIEHHA M TaKxKe Ha TY IOOMOub, BKJIOUasd
BO3MEWEeHUue YORITKOB, KOTODPYID NDECTYNHHK XeJjlaeT OKa3HBaTk
HOoTepnesneMy. DBce ke B mocienHeM cnyuae OviM CIeJsaHb
OUOBOPKH KacCasfiCh Da3pemeHud OTKa3a OT IPHHATHA Mep

BO BCEX TeX CHAyYafAX, B KOTODPHX BOSMEHEHHE YOLTKOB OBUIO
CIeJlaHO, IOCKOJBKY 3TO MOXET MPHBECTH K Da3JMuYuAM

B DACCMOTPEHHHM OIMHAKOBHX 10 OPYLHUM IIapaMeTpaM CIydyaeB.

21. OpHO¥ K3 BemymuX TEeM IHCKYCCHM OBJIO DACCMOTDEHHUE
POIM KOMIEHCAI¥WU ¥ B YACTHOCTH BO3MeueHuA YOHTKOB
HEMNOCTPEeICTBEHHO = IPECTYIIHUKOM., lon KoOMHOEHcaluen

HEe CcJenyeT IOHMMATE TOJIBKO IEeHEXHYKH IOMOmb HOTepleB-—
meMy; BO3MeneHue yORTKOB HOTEDIEBHEro CO CTODOHH
NPECTYNHUKE HMEEeT TaKKe BAaXHHE CUMBOJMYECKHE M IICHXOJIO-
ruueckue GOYHKOUH. JTO CJIYXHUT 38MMTOH HOTEPIeBmero

¥ IIONUYEepKHBaeT MOpaybHYI0 OTBETCTBEHHOCTE IINECTYIHHKE

38 TNPUUYWHEHHBI UM BDEI.

22. 06paThjy BHHUMaHWE Ha aJIbTePHATHUBHHIE CHCTEMH ofec-
[IEUEeHH BO3MeuleHuA yOBITKOB TIPECTYIHHUKOM, KOTODHE
CYWEeCTBYIOT PAINOM C CHCTEeMOM DaCCMOTDEHHA Ieja B CyIe.
Brina omumcaHa PpaHLy3CKaA cHuCTeMa I'DaXIaHCKOIrO Ipaba.

B »3TOU cucTeMme rpaxJaHCKWE HCK MNOHalnT Uepe3 CYil.
HemocTarkoMm 2TOM CHCTEMB MOXHO Has3BaThk TO, 4YTO ofopmie-—
HHE HMCKa OejiaeTcd IIOTEPIeBHHMM, KTO MOXeT ObTh B 3aT-
DPYLOHEHHOM [OJIOXEHUH Oe3 NpaBOBOH momoumu. OTMeTHiu,
4YTO B YEeXOCJOBAKHH HODOKYPOD MOXET CaMOCTOATENBHO
nepellaBaTs Ha DPACCMOTDEHHE HWCKH OT HMEHH [NOTEepneBuero.
Ipyraa cucrTema CymecTByeT Halp. B CoemuHeHHBIX [lTarTax.
CornacHO MAHHOM CHCTEME MNDEeCTYNHMKE MOXHO OCBOGONUTH
[IOCJIE NPEIBapHTEJIFHOIO MNOCIYHMHBAHHA HMJAH OCBOOOIUTH
YCJIOBHO Ha MHODPYKHU C YCJOBHUEM, YTO OH BOBMECTHI

YOBITKM MNOTEDPHNEeBNIEMYy. B OaHHOM CJydae NpaBC 3aKOHO-
JaTeJbHON WHULWATHBH HMEET MNPOKYDOpP, UTO ABILETCHA
TOJIOKUTEJIBHON uepToM cucTtemel. Ha IpakTUKE, Bce-Xe,
IPaBOM DEMSHHA IONb3YEeTCA Hallp. MHCIEKTODH, KOTODHE
MOTI'yT OKal3aThbCH B IIPOTHBOPSYMBOM IIOJOXKEHHMH IIPELCTaBIAA
OpraHH 3auHTEDECOBAaHHbE B YIAUHOM IIPHCIOCOOJIEHUU
HPECTYNIHHKOB B OBHECTBO ¥ C JAPYTOH CTOPOHHE pPaccMaTpuBaA
38KOHHBIM HCK I[IOTEPNEBHIErO. B KauecTBEe TPeThEN CHCTEMBI
ObJla. Ha3BaHa aHTJIMMCcKad CHCTeMa KOMISHcaluu. B sTo#
CHCTEME KOMIIEHCAlHUd ABJIASTCS aJIbTEepHATHBOH HAKAa38HHD:
rocynapcTBo 6epeT BO3MeEmeHHe yORTKOB ¥ NIepelaeT ero
IPECTYIHHUKY. B 3TOH cUCTeMe HHHIIHMATHUBS NPHUHAIJISKHT
OPOKYDODY, HO B OAHHOM CJyyae HET KOHQIHMKTAE MeXny
HHTEpecaMH., JT& CHCTEMa OLIEHHB3ETCA BHCOKO TeM, KTO
OTHOCATCA K IIOJIyHaTesAM KOMIEeHCalllH, [NOCKOJIBKY LaHHaA
CcHcTeMa ofecneudBaeT 6oJsee NPAMYK CBA3b MEXIY IIpec—
TYIJIEHHEM, CyHeOHEM NPOLIECCOM M KOMIIEHCAaUHEH.
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23. Bruotu oTMEUeHE BO3MOXKHOCTH OOecneuyeHUus BO3MEmeHHA
YOLITKOB IOCPEICTBOM THOPEMHOT'O TDYIA HJIM MIPHHYIHTEJBHOT O
Tpyna B cPepe obmecTBEHHOro obcayxuBaHua. Kacafach
CKa3aHHOI'o OHJIM CIEJIAHE OrOBODPKM IIOTOMY, 4YTO Halp.

BO MHOI'MX CJyYasx HOPUI'OBODHE K TIOPEMHOMY 3aKJn4YeHHI0
OCTalTCA HACTOJBKO KODOTKUMH, UTC B OO0mEM Takasd CHC—
TEMa, HEOCYHECTBHMA .

24, Brpum onucaHH DasAMUYHHE CHCTEMH I'OCYIAapCTBEHHOH
KOMIIEHCAIIUK NOTEPIEBMeMy NpecTyILieHua. OTMeTusu,

YTO, KaK IIpaBUJIO, 3TH CHCTEMH PACIPOCTAHAKWTCA TONBKO

Ha TIOTEeDpHEeBHHX, KOTODLE CTPanalT OT NOCHAENCTBUI Cepbes-—
HEIX HACHJILCTBEHHHX MPECTYIJEHHM. YYaCcTHHKHM CUUTAJIH,
YTO ©CJIKH 3TC TOJBKO BO3MOXHO — CHCTEMA BO3MEHEHHA
VOHTKOB U3 I'OCYHapCTBeHHEX (DOHIOB mOJkHa Okuia 6B
OCTAThCA Ha BTODPOM MECTE IO CDaBHEHMKH C  BO3MEreHHEM
YOBITKOB HEIOCPEINCTBEHHO IIPECTYIHUKOM.

25. IlpemcTaBuTENb HEBpomnefickoro CoBeTa omMcaln EBponenc-
xoe CorjyameHye HO KOMIIEHCAaluy YyuepbOoB NOTEPIEBIHM
HaCHJIBbCTBEHHEIX MPECTYIIIEHUH, KOTOpOoe ObUIO oA06peHo
KomuretroM MuHHCTPOB EBponefickoro Cosera B uoHe 1983 r.
XOTaA OTBETCBEHHOCTE 3a KOMIEHCAIMK NepBOHAYAJIEHO HeceT
OPeCTYIHUK, CYHECTBYET M IOTPebHOCTE B CHCTEME
I'OCY[NapCTBEHHON KOMIIEHCAIMH, YTO OTDaxaeT COLHaJBHYI
CONHMOEPHOCTE MNOTEDHEBHEMY M OIJHOBPEMEHHO OTMEHAET

MECTh 4YaCcTHOr0 XxapakTepa. CorjameHue yCTaHaBIUBaET
MHHUMAJIbHEIE CTaHIAPTH OJIA KOMIEHCALIMOHHOM CHCTEMH.
CoryameHne pacIpOCTPAHAETCA Ha CEPbE3HHE U NpefHaMepeH-—
HEle IIPDECTYIUIEHMA, KOTOpPHE IIPHBOIAT K TEJECHOMY MOBDEX-
OeHu uan 60Je3HH, U OHO obecneynBaeT KOMIISHCAIHD

Hamp. 1noTepd 3apadoTKa HJIM TNOKDEBAaEeT PacXOonbl 33 DEMOHT,
MEeOUIHHCKOe OOCIyXHMBAHHE H TOXODOH.

5. [OTEPIEBIMK ¥ MNPEIYNPEXIEHUE NPECTYIIHOCTH

26. B BUKTHMOJIOPHYECKHX HCCJIEHOBaHUAX YCTaHOBJIEHO
O0JIBIOE KONMHYECTBO HAHHHIX, KOTOPHE NPOABHJIH BO3MOXHEIE
CBASZSKU MEXIY NOTEPIESBHMMH C ONPEHEJISHHLHIMH XapaKTepHCTH-
KaMM ¥ caMoil BUKTUMu3auuei. .TepMmuH "o6pas xuzuu"

6bT MCHONBE30BAH B LejAX OOGACHEHHA, [OYEMY HEKOTODHE
JIOOM C OIIPEIeJIEHHON XapaKTeDPHCTHKON W C ONpeneseHHBIMH
MOMIEJIAMM TIOBENEeHUA yYaue OPYI'UX CTaHOBATCA 0O0BeKTaMu
OpecTyIJaeHu# .

27. Onucaayd MexaHH3M C [IOMOIBI0 KOTODHIX IIOTEHIIMAJIEHBE
NOTEPIIEBIHE CTapalTcaA NPEeIYIPEeNOHTEh IIPEeCTYIJIEHHA.

Onna u3 obmux xareropwil - "unsbexawmee noBegeHue",uTo
O3HauaeT, 4YTO [NOTEeHIUanNbHHH NOTeprneBuwmi crapaeTcs usbe-
XaTh CHTYALUH, KOTODPhIE GTJIWYAIOTCA BRICOKOH CTEIEHBID
DHCK&a, 9TO BO3MOXHO HAallp, HE BHXOIA M3 LOMa, lepeesxad
B 6oJiee HaIexHOe MECTO KMHTENRCTBA WM MEHAF CROMW pac-
BJIEKATEJNBHEE TTDHBHUYKKH. [IOHOOHBE H3MEHEHHA MNOBEIEeHuA
He IOJDKHE OCOOEHHO .MeuwaTh HODPMANBLHONW XHU3HH, HO OHH
MOT'YT UDHBECTH K HEXeJaTeJbHBM COIIMAaJIBHBIM TNOCHSlCTBUAM,
Hanp. cosznapad armochepy GoasHU. ITa GOA3HE MOXET
NDUBECTH K TOMY, 4YTO MPECTYIJIeHHWe CTaHOBUTCA Camo
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.coboli pasyMmeeBwHMMCA, OCNacTH U CHTYAIUH, KOTOPBIX

crapawTcsa u3berarTs, CTAHOBATCA HEOOCTATOYHO HABmoneH-—
HEIMM CO CTOpPOHH OBMECTBa, a DTO NPUBEOEeT K IOBHIIEHHI
DHCKa TeX, KTO He MOI'YT curyauu#l u obsacTed usbexars.

28. Bl ONMCaHH TEHIEHIIWH, KOTODHE NDHBEIM K BO3pac-—
TaHUW KOJHYECTBa 4HJM30B INPECTYIHEX CJHyYaeB, LEJbD
8HaJM30B ORJIO YJYYLIEHUE NPEIYNDEXIEeHMA IIPEeCTYIIHOCTH., MHOTHE
K3 NPECTYIHUKOB OKaB3aliich "DANOBEMH I'paxgaHaMmH", KOTODHE
He coeepumJsiv OH NPECTYIJIEHHA, €CJIKM OBl HEe Ionajii ‘B 0coGo
CcOGJIa3HUTENBHOE IOJIOXEeHWEe. AHaJ M3 CJIyyaeB HallpaBJeH

Ha YMEHBHEHHE KOJMUYECTRA NPECTYIJICHUE NYTEeM YMEHBUEeHUA
BO3MOXHOCTEH Ha UX COBepmeHHe. JITO MOXHO IeylaTh C IIOMONBID
UHQOPMaIHOHHEIX KaMIIaHH# KM HHIWBUOYAJEHOH KOHCYJhTalluu

O HeoBXOmMMOCTH H3MEHEHHA OIPENeJIEHHBIX MOJEeJsIed HoBele-
HuA, NOCpencTBOM DoJjiee aKTHBHONW IEATENBHOCTH IOJHULUNA

10 NpEenynpeXneHruln IPEeCTYIHOCTH ( HanpuMeDp yiyumas
CTOPOXHEBYID HOEATEJBHOCTE ) M INOCDEOCTBOM IIDHUHATHA MEp
07 OpefoXpaHeHHs BO3HHUKHOBEHHA CHUTYyallyuil, DO3BOJIAKIUX
COBEpUIEHKE NPECTYIJIEHHA ( HMCIONb3YA TeXHUYECKHE
CpeACTBa, Halp. 3aMKH, 3aCOBH W CHCTEMHE TDEBOTH ),
CHyMasa O6BEKTH MPEeCTYIJIeHHH, IYTEM yCTpaHeHUA CDPEeLCTB
IJIA COBEPHEHUA NPECTYIJISHHA, HB3MEHEeHHA YCIOBHH TaKuUMMbi
0BpasoM, 4YTO COBEPHEHHE NIDPECTYIJIEHHA CTaHOBHTCA MEHee
DeHTabenbHEM M HOCPENCTBOM. NEPEIIAHHDOBAHHA OKDYKEHUA.
OrMeTunH, 49TO NPHHATHE IAHHEX MEP MOXET, OOHAKO, IpH-
BECTH TIPOCTO X TOMYy, UYTO NPECTYIJIEHHA IEDEMEAlnTCA

B HOBHE MeCT& -~ 3TO NpPaBIMBO, B YACTHOCTH, B CJydYae
npodeCCHOHANBHEX IIPECTYIHHUKOB .

29. 3ameTuny, YTO Ha MECTHOM YDOBHE K IDPEIyIpeXIeHU
NIPeCTYNHOCTH MOXHOQ [DPHUBJIEUE HAIDHUMED COCEeIOB, MKOJI,
OpernpUATHHE U OOWEeCcTB — 3TO KacaeTca KaK NpenyIpexieHudA
NLSCTYNHOCTH HalpaBJIEHHOHW MPOTHB YaCTHBIX JIML, Tak U
NPOTUB KONNEKTHBOB. OTMEUEeHH OBUIM BOBMOXHOCTH COLHUANB-—
HOM OXpaHwl; [IOCPEACTBOM Yero Hamp. LOOPOBOJIBHEE I'DYIIEL
Jmb0 CaMOCTOATEJIEHO JIM6O B COTDYIHHYECTBE C INOJNHULEHCKUMUA
cMorsin 6Bl OpraHMB0BATH HaO/IOOEeHHMEe HAalp. CBOErO paioHa.
Ccputauch Ha XODPOWMM ONBIT MHOTHMX COIMAJIMCTHYECKHX

CTpaH KacadCh COTDYIHHMUECTBA MEXOY TIDaXJaHaMy U IIOJH-
uedckuMy. Hanp. B BypmanemTe, B BeHrpuu IOJHIEHCKUE
OPUKDPEIJIEHE K HeOONMbmUM paliOHaM, BHYTDH KOTOPHX OHU
COTDYAHHUYAT C I'DylunaMd HOBPOBONBHEX. Ha MecTHOM
YPOBHE MOXHO TakKie UCMIONL30BaTh IJIAaHHUPOBAHHE OKDPYXe-
HUA U QPXUTEKTYDHLIE DEWEeHUA IJIA CHHXEHUA DPHCKa IDpecTyIl-
JieHu#. Bruta cpesiaHa OrOBODKA KacaaCh 3THX MED,
HOCKOJIBKY OHM MOTLYT I[DPHBECTH K HNPENCTaBJISHHUI MECTHRIX
HATEJEH O TOM, YTC HX [IpaBO Ha HEIPHKOCHOBEHHOCTE

— B OI&CHOCTH.

30, [ocTynuio NOpPEeINOXEeHHEe COTJIACHO KOTODPOMYy I'OCyIapc—
TBO WJIM MECTHHIE BJIACTH CMOIJIH 6paTh Ha cefsa 06A3aHHOCTH
IpoBecTd obmue KamilaHuy IO NPEeAYIPEeXOEeHHO IPEeCTYIHOCTH,
HO OBUIO TaKxe OTMEeYEeHO, 4YTO obmue KaMIaHHM OO CHX IOD
ocTanmHMchk 6e3yCchemrHbMH MM DEe3YJNBETATH OCTAaUCh Heybenu-—
TeJIBHEIMH .  Bosyiee s@deKkTHuBHEE DPEe3yJIbTATH ILOCTHIJIH



36

KaMIaHHK XapaKTePH3YOUUE OIIPENeJEHHH TUI [OBEHEeHHA.

31. TocymapCTBO MOXET BJIMATH NPAMO Ha MNIDEOYIDEXIeHHE
IPECTYIIHOCTH 4Yepe3 3aKOHOIATEJNBEHYK M DEeryJHpYInyn
IeATEeJNIBHOCTE. BeJn Kakaag-TO CHCTeMa ABHO DOXOaeT
IPECTYIHOCTE, & YacCTHHE JHUIla WK NPENIDHATHA HEe XemjalT
OCYMECTBUTH M3MEHEHHA HaIpuMep KH3-3a BOA3HM MOTeDpH
npubriy, TOCYIapCTBO MOXET IHaXe YCKODPHTH IHDHHATHE

MEP OEKPUMHHAJNH3UDYA JaHHBE NpecTyilyieHHA. C Ipyron
CTODOHH .Jaxe TEXHHUUYECKHEe W3MEHeHWA MOI'YT HMEThH
BJIMAHYE Ha InpefoXpaHeHUue NpeCcTYHHOCTH. CCHIJIAIUCD

Ha omplT B [Beuuu, e IOKas3aTesIbCTBO YCTAHOBJIEHHA
JIMYHOCTH IIpM OIUIaTe C YeKaMM HeOOXOHUMOE YCJIOBUE;
CKODPO TIOCJIE YCTAHOBJIEHMA B3TOH IPOUEAYDH KOJMYECTBO
YEKOBHIX OOMAaHOB CTaJla SHAUYHTENBHO YMEHBHATHCH.

52. [IlpensoxerO OBIO Takke, 4YTOOH I'OCYHZapCTBO CMOIJIO
6m "me-@axTo" u "me-wpe' O6BABUTE NEKDPUMHHAJIMSAIHI
3a ONpeneJieHHEe NPEeCTYIJIEHHA, KOTODHE BHI3BAHE HBHEIM
npeHeOpexeHreM CO CTODOHHEL IIOTEDPIEBMErO B IIPUATHH
IIPOCTHIX NPENCXPAHUTENBHEX MeDp.

33. To B KakOM MEepe MCXHO CTaBHTL TpeboBaHHMA MOTEH-
LYaJbHbBIM IIOTEPIEBHMM CUHTAJH TDYOHEM BOIDPOCOM.

3aMeTud, 4YTO CTPaxOBEEe KOMIIGHHHM Kak [IpaBUJIO, BKJIO-

YalT K CTPaxOBRIM IIOJHCAM YCJIOBHUA, INIpeHebpexeHUA

KOTODEX NPHBOAHUT K OTKAa3Y OT KOMISHCAUHH. YUYaCTHHKU COT-
JaCHJIMCh, BCe-Xe, 4To B cepe obumero npenyiIpekneHus
IIPECTYIHOCTH XOTHA NOTEHIIHMAJIBHLIM IIOTEDPIEBIMM H MOXHO
JaTe unHOOpMAIMio O MeTomax H3bexaHuA IIPEeCTYMIISHUA,
CYUEeCcTBYKWT MPEOEJNH TOT'0, UYTO MOXHO OT HMX TpeboBarTh.

B KauecTrBe IpHMepa CCHUIaJIHCH Ha "cobauku" M UperpansH

B IIOM&X: XOTA OHM M MNPENOXPaHAKNT XODpOmoO OT KpaxH,

X MOHTax MoxeT TpeboBaTh OT IOMOBJAIEJBIEB 3HaUUTEJEHBX
PacxomoB, MOXET IDHBECTH K BO3DPACTaHHW O0A3HU [IDPEC—
TYIIHOCTH W MOXET 3HAUHWTEJBHO IMOHMXHUTE YIOTHOCTL B OKDPY-—
KEeHUU cosnapas arTmochepy yeInuHeHudA.

34, B TO BpeMf KaK 3IpaBHP pasyM TpebyeT, 4YTOBH No-
TeHUNAaJbHEE IIOTEPIEBNe NPHHUMAIN HOpMaJbHBIE IIpeloXpa-—
HUTEJIBHBIE MEPH M He B3AJM HEHYMXHBIE DUCKH, IpeyBeIuue-—

HHE 3TOI'0 acnexkTa . MOXeT NDPUBEeCTH K TOMYy, YTO BHHY

3a INpeCcTyINeHHe BO3JjlaranT Ha [oTepleBmux. [loTeHuualb-—
HBIX [IOTEepIeBUMMX BCEX CJ0eB obmecTBa cJiaemoBajo 6k noou-
DATH B LEJAX aKTHBHU3AUHWKM YYaCTUA B NPEOyNDEXIEHUU
IPECTYIIHOCTH, HO 3TO HE INOMKHO TPHBECTH K HEepalyMHOMY
OTAT'OHEHHK NOTepHneBmUX, OTMETUNM, UTO OpenylpexieHue
OpectTylijeHui MOXKeT OKa3aThCA B HNPOTUBOPEUMH C HPYTHUMHU
HHTEPECEBMH, HaNp C BO3MOXHOCTBI0 IIONL30BaHUA OJar
OKpyXawmel cpensl, ¢ PHHAHCOBBIMH HMHTEpPECaMH, [IPOTUBOIIOKAD—
HO¥M 3aumHTOH M KOIEeKcaMmy [0 CTDPOUTENIECTBY 3HaHuil,

a TakXe ¢ HHOYBYIOyalbkHOH cBofomoit, HKacasace 3TOr'O mocJen-
Her'o NOJIOKEHUA REMETHIIM, UTO NDPECTYIUIEHHA MOXHO Ha

CaMoOM HeJie NpenyIpeOUTE MCKIYaA BCH HHIMUBHIYAJBHYK
cpobony; Hamp. CBo6OIa SecHpelATCTBEHHOI'O MNDOABHXE-—

HUA y¥e DOpUBEeIeT ¢ CoBO0H pPHCK BHKTHMUBAIHWM. CTEleHm
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TOrQ, B KakO¥ Mepe rpaxnaHe XeJialnT OUDaHHYHMBATE CBOK
cBOGONy B UENAX YMEHBMEHHS LOTEHIMAaJBHOH BHKTHMHU3AIINHU,
ABJIASTCA PAa3JIKYHOM B DPABHHX KyJIbTypax.

6. BAKIOYEHVE CEMWHAPA

35. [IlpencelaTenr NpPOCHJE IpelcTapuTesa OTneyecHud
[Ipepynpexnerud [lpecTynHocTk M YIOJOBHOTO [Ipasa
HenTpa CouuanpHOTOo PasBuTuA M I'yMaHUTADHEIX BONpocoB
Opranusanuu O6vemuHedurx Hanwit 6path caoso. OH nepe-
Iajl IPUBETCTBUA W HAMWIYYMWE TOXKENAHHUA OT HUMEHH

I'-xy Maxanu, noMmowHrKa ['eHepanblEoro Cekpetapa u ['-Ia
MukuTa, 3aMecTUTeNA mgupekTopa OMNINVII. Tema cemuHapa
ABJIASTCA OLHBIM K3 NPUHIMIHAJNBHEX MYHKTOB MNOBECTKU
ous Kourpecca Opranusanuu O6benwHeHHBX Hamwil mo
[IpepynpexgeHun OPECTYNHOCTH U NEPEeBOCIIHTAHHUI NDEC-—
TYIIHUKOB, cocTosameroca B 1985 r. I[lpencTaBuUTenb OTME—
THJI, YTO CEMHHapD LaeT YYaCTHUKAM H3 COLHaJMCTHUYECKHX
CTpaH 4 3ananHo# EBPOIE BOSMOXHOCTL OOMEHATHEA
OIILiTOM II0 BUKTHMHOM IOJHUTHWKE. PesynnTaTh CeMuHapa
OPWHOCSAT IMOJIB3Y W ApYyTUM cTpaHaM u paloHaM.

36. JupekTop XeJNbCHHCKOTO MHCTHTYTa SaKpiiia CEeMHHAD
6raropad y4aCTHWKOE 3& BHICOKHMH YPOBEHB IOUCKYCCHUH u

3a ycnexu, 6maronapd KOTODEIM CTAJO BO3MOXHBEIM KOMOHHH—
DOBATEH TOUYKH 3PEHWA NDENCTaABHUTENeHl DPa3JIHUHBIX CHCTEM.
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7. PEKOMEHIAIWM CEMHHAPA XEJIbCHHCKOT'O HHCTHTYTA 10 TEME
"BUKTUMHASA MNOJMTHKA B EBPOIE", T'. 3CIO00, SUHIAHIWI
C 3070 OKTABPA IO 209€ HOABPA 1983 T'.

lpenuciioBue

CeMUHap HCKPEHHO NOLLDEDXHUBACT IBUXEHHE LEJB0 KOTODOTO
ABJASTCA YAYULEHHEe U YKPENJISHUEe IMOJOKESHHS NOTEDPIEBLIUX
B paMKax YyrOJIOBHO-IIPABOBOM CHCTeMsl, & Takke 3abora 06
UX HHTEepecax.

[lpuHATHE MEp LA IOCTHUXKEHHA DTOH ILIEJM HYXHO, BCE-Xe,
COYeTaTh C TOYHOH OUeHKOH addeKTa NIPHUATEIX MED M OHU
OOMKHEL OBITH 3aBHCHMMBIMH IODYL OT IOpyra. HcTopnda KDUMH-
HaJIBEHOHM ITOJNUTHUXM MOXET OaTk HaM IIPHMEDE TOI'O, YTO
Xopomye HaMepeHMsa He IIDHUBEeNU K XeJaeMbM DEe3yJbTaTaM.

O6uirie DEKOMEHIAUNH

1. Bce Te, KOTOpHE HMMENT KOHTAKT C IOTEpIEeBMHM, &
B YACTHOCTH NOOJMIMA, KOTOpaA 4YaCTO ABJNAETCA Nep-
BOHM OpraHusalueldl IPHXONANEH B KOHTAKT B HHUM HJIH
C Hell, JOJKHE OTHOCHTBHCA K IIOTEPHEeBWEMY C OONBLIHM
IOHHMaHHWEM. M COUYYBCTBHEM. DB UYACTHOCTH, BCE KOTODHX
3TO KacaeTCa IOJKHE U30exaTh BCEeX IIpelBapHTeNbHBIX
IIpenCTaBIeHuHY O NOTPebHOCTeH MOTepreBmerc. JTy
NOBHIIEHHOE UYYBCTBO COYYBCTBHA MOXHO IPEOBABHTD,
Kak Ob MexOy IIPOYMM, W €r'0 MOXHO OOCTHUYE C IIOMOUIEBK
YAYYLISHHA BOCMUTAHHA NOJHIEHCKHX KW OPpyruX OpencTaBH-
TeJe#l BJIaCTH.

2. BOBMOXHOCTH BHIACHEHHA IDECTYIJIeHHMA HeoDHIIHaNbHO,
6e3 ydyacTHUA IOCYIapCTBEHHON amMUHHCTDALWN, HYXHO
IDUMEHATEH KaK MOXHO B 6oiblel mMepe. B Ton mepe
KaK C TOYKHM BDPEHHA HHTEpPECOB obmecTBa ¥ o6uero
IPENYIPEXISHHA IIPECTYIHOCTH 3TO TOJBKO BO3MOXHO,
cJaenyeT cOmeHCTBOBATE DACHPOCTPAHEHUID IIDUMEHEHUA
OpUMHpUTEJiel W apbuTpaxa, a Takke pasBUBaAThL BO3-
MO¥HOCTH IPDHMEHEHUA NOJA IIOMOWH MNOTEeprneBmerd ajb-
TEeDHATUBHEX CHCTEM yCHYI.

5. B paccMOTpeHHH TOTpebHOCTEeH HNOTEDPNEeBIero CJIefOBaJIo
65 O6paTHUTL BHHMBHHE HE TOJIEKO HA BO3MEHEHHEe YOHT—
KOB, & TaKXe K OKAa3hBATh He-MaTepPHaJIBHYI ITOMOWE .
CiienoBasio 6B DACHMPUTE BO3MOXHOCTH OKa3aHUA MOpalb-
HOM NLOOAEDHKH, MEINUUMHCKOM ITOMOWY, COBEWAaTesabHOH
IIOMOWH, YCJYD OPraHOB O YJIYUYMEHHI OHTOBHX YCJIOBHH
U OD{aHOB Hansopa 3a OEeTCKHUM 6al0COCTOAHUEM,

VCIYyI’ 3KCTEepHOM PEMOHTHOH IIOMOmM M CUCTeM obecrne-
YEeHHA [IpaB NOTEPHEBHIMX.

I, Crenosasio 6b BO3OYOUTH OCO3HAHMHE MOTEHLMAJbHEX
IIOTEPIEBUIMX O PUCKE NPeCTYIIEHMA B Da3HHX 06acTAX
U CUTyalluX, He TOJIBKO TakK; YTOOH OH WJIM OHa CMOIJIH
65 IDUHUMATE MOOXONAHNE NPEeIOXPaHUTEJLHEE MEDH, a
TakKXe H Tak, yTobOn MX [NOHHMAaHHE Npo6JjeMaTHKH NpecTyI-
HOCTH CTaN0 DPeajlCTHUYSCKHM.
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5. T'ocynapcTBO, MECTHHE OpraHs BJACTH, IPEINPHATHA U
obnecTBa LOJDKHE NPEIOCTaBHUTE I'DaxtaHaMmM HHQODMAalIUn
O TakuX Mep NpeNyIpeXOeHUA [IPeCTYIIHOCTH, KOTODHE
aABnaAnTcAa 5OOEeKTHBHEMH M [DPHMMEHEHHE KOTODPHEX HE Tpe-
6yeT BHICOKHX IEHEXHBEIX 3aTpart.

6. MecTHOEe MNJaHMDOBAHHE LOJDKHO BCErna pacCMaTPUBATH
HANp. NOJaHUPOBAHHE OKDYKEHHA, DaANOHHYW IJIAHHDOBKY,
BOCHUTATENEHME MEeDH, MeDpH yiayumeHus ofmero 6siaro-
COCTOAHMA ¥ 6JAaroCOCTOSHHA HeTel, a Takke MepH
VIyumeHuA 38HATOCTH HACEJEHHA C TOUYKH BDPEHHA NIPEeCc-—
TYIHOI'O cJy4ag. COOTBETCTBEHHO, KPHMHHAJBHASA H
BUKTHUMHAA HOJUTHKA JOJIKHEl DE&CCMATDHBATE BJIMAHHE
MED 3TOT'0 CEeKTOpa Ha IOPYTHE CEKTODH COLMafibHONR
NONMUTHKH . COIManpHyd HOJMTHKY CJIenoBaJio Ol pacc~
MATPUBATh KakK HEeUuTO LeNIOCTHOE.

7. CnemoBano 6B NOOHPATE MECTHHE KOJIJIEKTHBH B paboTe
IpenynpeXneHua IPECTYIHOCTH. CnenosaJjio 6 ONpubiusuTh
Heo@uUUaJbHEY M OQUIIHAJNBHEE COLMANIBHEIM KOHTDOJB
HaIpyuMep nooumpsa 00Jiee TeCHOE COTPYIOHHUECTBO MEXIy
rpaxfaHaMy ¥ TIOJHIHEeH. OTO MOXET IIDHBECTH Kak
K 60JiIe€ aKTHUBHON INEATEJHHOCTH HACEJEHHA B TPHHATHU
MED IO [PEnyTIpPEKOCHWI0 HPEeCTYIHOCTH, TakK M K TOMY,

UTO MNOJIMIIEHCKHE JIyume OHMyTAT MNOTPeOHOCTH CpaXiaH.

8. Caenosano 6 BO3GYIOWTH CO3HAHHE DYKOBOIHTEsNEH ai—
MHHHCTDATUBHEIX OPraHOB X ODYTCHX UJIEHOB aIMMHUCTDE—~
THBEHOH BJIACTH O TOM, YTO OHH HecyT OCOOYH OTBETCT-
BEHHOCTE 3& [OpenynpexmeHue COBEDPmMEHMHA NPEeCTYIJISHHM
M TaKXe 3a 3amuTy IODYyI'HX UJeHOB ofmecTBa OT CTaHOB-—
JIEHUA INOTEPNEBUUMH IDECTYIJIEHHH .

PexoMmeHpaluu rocynapcTay

9. MOTepneBmeEMy HYXHO OaTh HNONPOGHYKH HWHDODMAIMID
0 ero mnpaBax, BKJIOYad [IpaBO Da3peHeHHs BoOpoca
yepes ajibTePHATUBHYI K YI'OJIOBHO-IDPaBOBOHM CuCTEMe
WHCTAaHIHD.

10. [oTepnesmeMy clenyeT OKasbBaTh HeOOXOOUMYK IpaBo—
BYI0 IIOMOLE .

11. CnemoBaJjyio 6 u36eXaTh UYDPE3MEDHO CJIOKHBIX 3aKOHOB U
NIPaBOBLHE IIPOLEHYPH CJIEHOBAJIO 6B YCHPOCTHUTL B TOH
MEpe KakK 3TO BOBMOXHO.

12. B TeueHHe NOpPOBEHEHHA YIOJIOBHOTO MPOIECCa CJIEIOBajo
OB IDEOOCTaBUTH NOTEpHeBmeMy O60Jble CaMOCTOATENb—
HOCTH M TIPABOBHIX IapaHTuii., CienoBayo Ob H3YUYHTH
BO3MOMHOCTH IIepeHoca O0JIBHEr0 KOJHUYeCcTBa Iesl OT
ny6JIHYHOTO CcynebHOr'O TPECJESNOBaHUA K 3aKPHITHM, HIIH
aJIbTEePHATHBHO, IOOUKMHUTE MPOBEOEHHE IMyBIHUHOIO
IPEeCceIOBaHuA COIJIaCH IIOTEPIEBHEro.

13. YBenuyeHne OOBHHHUTEJHBHON &BTOHOMUM HOTEDIEBMErO
cnenosayio O CBA3aTh C CHUCTEMOH, KOTOpas 3auldTHIIA
65 MHTEpeCH I[IPaBOCYHMA B CHAyYafgX, KOIZa Ha IOTEeDpIeB-
mero oKasaHo Upe3MepHOE JIaBJIEHHE C LEeJIb 3aCTaBlelnudA
OTKas3aThbCcAd OT NPEeOBABJIEHUS HCKA, HJH KOIHa HeIpeono-
JIUMBIE UHTEDpecCH ofmecTBa TPebywnT NpPenbABJIEHHA HCKAa
34 HPEeCTYIIeHUE.



14,

15.

16.

17.

18.

19.

20.

21.

22,

23,

4o

[loTeprieBleMy CJIEOYET OCTABUTH BBEIXOLH. IIPABOBOI'0
XapakTepa B Ccliydae INPOKYpPOpr OTKa3bBaeTCHa OT BHC—
TYIJIEHUA B KauecTBe OOBWHUTENA.

lloTepneBmeMy cnenoBaJio Gb rapaHTHHpPOBATE BOjee aKTUB-—
HY®© DOJIB B IPOBENEHUM CynebHOro mnpoliecca.

B mpoBemeHmu cynebHOro mpolecca cnenosaso Om u3bexaTtshb
ICHUXOJOTHYECKY TPaBMaTU3HPYIOIUX MEP, €CJU OHH He
ABJNANTCA HEOOXOIMUMBIMM MCXOILA M3 KPUIHYECKHX [IpaB
O6BHHAEMOT O,

CooTHOmMEHHE MEeXIy IOTEDIIEBIHMM W HaDYHHUTENEM CJIEOYyeT
PACCMaTPHBATE C TOUKH 3DPeHHs IBYCTODOHHEIr'O0 B3auMO-—
OedcTBug. [IDOBOKANHOHHOE IOBEIeHHE IIOTEPIEBLIETO,
TaK¥e KaK ¥ HOIHTKM [PEeCTYIHHKE OrPAHMUYMBATE DaAMKH
[OBPEXOEHUN WM [NOMOYBL IIOTEDNSBIMM HYXHO YUYHTHBATE
TIpH pEemeHHy BO3MOXHOT'O OTKasa OT HPHHATHA MED HIH
OlIEHKE BHHOBHOCTH NPECTYIHHKA.

OTBETCTBEHHOCTH 34 BO3MeneHHe YOLHTKOB NOTeplIeBleMy
HECEeT B IIEPBYK Ouepelb IPeCcTynHuK. IinAd obecredueHusa
BO3SMEHEHHA YOHTKOB CHAEOYyeT DPaCCMaTpHMBATE CPEICTBa
NPEeCTYIHHKE ¥ IpYTHe CIpaBemjMBHEe cnedcTsa. Creno-
Baji0 OB Pa3BHBATE CAHKIMKM, KOTODHE I'apPaHTHUDOBAJH
OB BOSMemeHue yYOBITKOB.

B ycranoBienun o6A3aTESHCTB NPECTYIHUKY IOJA BO3-
MELeHUa YOBITKOB CJEeNOoBaJio Obl HAaTh IIOTEpIeBLEMY
BO3MOXHOCTE BHOPATE COIJIACHO CBOHMM XEJIQHHAM NYTh

10 KOTODPOMY HOEJI0 IPQIBUIAaKnT., HanpuMeDp, TIOTEpPIEBIEMY
CreAyeT UpennaraThk BO3MOXHOCTE pEmeHHA IeJsa HeOPHLUaJb-—
HEIM [IYTEM, 4YeDes I'PaXIaHCKUe HWHCTAHLMH HIH yroJIoB-

HeIM 1porecc. CiyenoBalo 6H TaK¥e paccMaTpHBATh BO3MOX—
HOCTE IOOCTHXEHUA BO3MemeHHd YOLITKOB Uepesd IpaxIaHCKHe
UHCTAHIUKM 0e3 HeOoOXOIHMMOCTY IIDHBJIEUSHUA HADPYHHTEIA

K YTOJIOBHO¥ OTBETCTBEHHOCTH.

B paMKax yI'OJIOBHO—-NPABOBOI'O IIpOliecca cJemoBaJio O
UMETHL BOBMOXHOCTBH DPACCMATDHBATEH NPOCTHE peKJaMalluh
He-IIPpaBOBOTO XapaKTepa, eCyu 9TO BO3MOXHO ., Tak
4yTOOH HEe MOBPEOUTH IIPaBO OOBHHAEMOI'O Ha CIOpaBelIH-—
HOe u OHCTPOE pacCMOTpEeHUE nea.

IpaxnaHCcKyll OTBETCTBEHHOCTE NPECTYIHWKA BO3MECTHTH
YORTKY CASHOBANC OB NOOUEDPKUBATE GoJjiee 3OHEKTUBHO.

B ciydae, KOrZa OPECTYIHWK HE MOXET NpPEeIOoCTaBHTh
aIeKBaTHOrO BO3MEUEeHUA yOBITKOB, H CHCTEMH OOmero
COLMAJIBHOTO CTPaXOBaHHA — HENOCTATOYHEL C TOUYKH
3peHuA MoTpefHOCTel MOTepHeBuero, OCYLapCTBO CJIemO-—
Bajio G paccMaTpUBaTh BO3MOXHOCTE KOMNOEHCAUHM 3a
IMOBPEXIEHNEe MM TIOTEePH M3 obmux HOEIOB.

HONMONMHHUTENBEHON KOMIEHCAIIMKM CO CTOPOHHE I'OCYHapCTBa

He cJhaenoBasyio Ol OU'paHWYMBATB TOJIBKO Ha CEPbE3HHE
NPpeCTYIJIEHUA C TPHMEHEHHEM HaCuiaMfa. OTH CHCTEMSH,

B TOM Mepe Kak BO3MOXHO, CJeLOBaJio 66 PaAcCOpPOCTPaHUTH
H Ha OpyrHe THUIN BHKTHMH3ALNH, E€CJH B‘KOMHeHcaHHH,
Ha CaMOM JeJjie HyXOalWTCA M ee CUYMTAnT CIpaBelyuBOH
HUCXOHA K3 U3BECTHEX OGCTOATENBCTB.
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24, TocymapcTBO HOJIKHO 6b ONOBDUTE M PaTHOUIMPOBATH
MEXOYHAPOIHEE COrNauEHHA YJydulapmue IOJIOXEHHE
[IOTEPNEBUHX NPEeCTYNNeHUH, Hanpumep CorjaueHue
EBponeiickoro CoseTa no KoMIeHCalnuyd HTOTEPHEBIHUM
IPECTYIJIEHHA C NpHMEHEeHHEeM HAaCHIHA.

25. Ina obnerdyeHusa BHKTHMOJIOTHYECKOrO HCCJIEIOBaAHHA U
DPa3BUTHA KDUMHMHAJBHOH MNOJUTHKYU CJEnoBajyio Bk yMECT-
HbIE CTATHMCTHKHM W JODPYLYK HaYYHYR ukdoDMalun IenaTh
IIOC TYIIHBIM .



ANNEX I
LIST OF PARTICIPANTS

42

Van Aerschot, Paul

Anttila, Inkeri

Balvig, Flemming

Bolle, Pierre-Henri
Caramazza,

Ignazio F.

Clifford, William

Corves, Erich

Cotic, Dusan

van Dijk, Jan

Fehér, Lenke

LL.Lic., Prison Administration
P.0.Box 53
00501 Helsinki 50, Finland

Director

HEUNI

P.0.Box 178

00171 Helsinki 17, Finland

Lecturer

Institute of Criminal Science
University of Copenhagen

19 Sankt Peders Straede
DK-1453 Copenhagen, Denmark

Professeur

Université de Neuchitel
Avenue de ler Mars, 26
CH-2000 Neuchitel, Suisse

General Consultant
UNSDRI

Via Giulia 52
00185 Rome, Italy

United Nations Expert
P.O.B. 87
Mawson, A.C.T. 2607, Australia
Ministerialdirigent
Bundesministerium der Justiz
Heinemannstrasse 6

5300 Bonn, BRD

Member of the Advisory Board of HEUNI

Justice

Federal Supreme Court

Svetozaro Markovica, 21

Belgrade, Yugoslavia

Member of the Advisory Board of HEUNI

Head of the Research and Documentation Centre
Ministry of Justice

Plein 2 B

2500 EH The Hague, The Netherlands

Researcher

Institute for Legal and Administrative
Sciences of the Hungarian Academy of Sciences
Orszdghas u. 30

H-1014 Budapest, Hungary



Hulsman, Louk

Hlinerfeld, Peter

Jankowski, Michal

Joutsen, Matti

Kabelka, Gertraude

Kellens, Georges

Kollar, Jén

Koskinen, Pekka

Lahti, Raimo

Lamborn, LeRoy

Lehtimaja, Lauri

43

Professor

Steegoversloot 61

Dordrecht, The Netherlands
Representative of the Defense Sociale

Privatdozent

Max-Planck Institut fir ausldndisches
und internationales Strafrecht
Glinterstalstrasse 72

D-7800 FPreiburg i. Br., BRD
Representative of AIDP

Researcher
Ministry of Justice
al. Ujazdowskie 11
Warsaw, Poland

Senior Researcher

HEUNI

P.O.Box 178

00171 Helsinki 17, Finland

Federal Ministry of Justice

P.0.Box 63

A-1016 Vienna, Austria

Representative of the Vienna NGO Alliance

Professeur

Université de Liége au Sart Tilman
Batiment B 31

Boulevard du rectorat, 7

B~-4000 Liége, Belgique

Deputy Attorney General
n. Hrdinu 1300
14004 Praha 4, Czechoslovakia

Professor

University of Helsinki

Hallituskatu 11-13

00100 Helsinki 10, Finland

Member of the Advisory Board of HEUNI

Professor
University of Helsinki
00100 Helsinki 10, Finland

Professor

Wayne State University

Law School

Detroit, Michigan 48202, USA

Legislative Counsellor
Temppelikatu 9 A
00100 Helsinki 10, Finland



Ly

Luther, Horst Professor
Humboldt Universitdt zu Berlin
Sektion Rechtswissenschaft
Unter den Linden 6
PSF 1297
1086 Berlin, DDR

Lang, K.J. Directwr General, Prison Administration
P.O.B. 53
00501 Helsinki 50, Finland

Molinari, Francesca Professor
Wolflinstrasse 22
D-7800 Freiburg i. Br., BRD

Neudek, Kurt Social Affairs’ Officer
Crime Prevention and Criminal Justice Branch
United Nations Vienna International Centre
P.0.Box 500
A-1400 Vienna, Austria

Panev, Baicho Generalstaatsanwaltschaft
Witoscha 2
Sofia~-1000, Bulgaria

Pekkanen, Raimo Secretary General, Ministry of Justice
P.0.Box 305
00170 Helsinki 17, Finland
Member of the Advisory Board of HEUNI

Peltoniemi, Teuvo Research Officer
Luoteisvdyld 24 A 16
00200 Helsinki 20, Finland

Rozés, Simone Premier Avocat général & la Cour de
Justice des Communautés Européennes,
12 Rue de la Cote d'Eich
Luxembourg
Member of the Advisory Board of HEUNI

Rbstad, Helge Justice
Grubbegt 1
N-=Oslo 1, Norway

Southgate, Peter Senior Research Officer
Home Office Research and Planning Unit
50 Queen Anne’s Gate
London SW1H 9AT, England

Svensson, Bo Director
Brottsforebyggande Radet
Atlasmuren 1, 2 tr.
S-~113 21 Stockholm, Sweden
Chairman of the Advisory Board of HEUNI



Tomczyk, Wojciech

Tsitsoura, Aglaia

T6rnudd, Patrik

Vérin, Jacques

Wiener, Imre A.

Viirre, Pekka

Vouyoucas, Constantin

Yarsuvat, Duygun

Secretariat
Leppd, Seppo
Viljanen, Terhi

Sinkkonen, Ulla

Tiisala, Sinikka

b5

Director of Cabinet of the Minister of
Justice )

Ministry of Justice

al. Ujazdowskie 11

Warsaw, Poland

Principal Administrative Officer
Division of Crime Problems
Council of Europe

F-67006 Strasbourg-Cedex, France

Director

Research Institute for Legal Policy
P.0O.Box 269

00531 Helsinki 53, Finland

Member of the Advisory Board of HEUNI

Magistrat Chargé

Service de Coordination et de Recherches
Ministére de la Justice

4, rue de Mondovi

75001 Paris, France

Representant de SIC

Chief of Research

Institute for Legal and Administrative
Sciences of the Hungarian Academy of Sciences
Orszaghas u. 30

H-1014 Budapest, Hungary

Executive Secretary, Lutheran Church Centre
of Diaconia

P.0O.Box 185 :

00161 Helsinki 16, Finland

Professeur N
1'Université de Thessalonique
Thessalonigue, Grece

Professor
Institut of Criminal Law and Criminology
Faculty of Law

University of Istanbul
Istanbul, Turkey

Programme Officer, HEUNI
Programme Officer, HEUNI

Research Assistant, National Research
Institute for Legal Policy

Secretary



46

ANNEX II
AGENDA OF THE SEMINAR

Seminar on Towards a Victim Policy in Europe
Espoo, 30 October - 2 November, 1983

Place: Tapiola Garden Hotel
October 29

Registration of participants

October 30
e .
09.00 Preliminary meeting of the participants with pre-
pared papers and statements for plenary sessions
10.00 Opening of the seminar
10.15 Topic I: Developments within the criminal Jjustice
system

Paper presented by Mr. Jacques Vérin, Paris
Prepared statements

14.00 Topic II: Parallel systems outside the crimi-~
nal justice system

Paper presented by Mr. Imre Wiener, Budapest
Prepared statements

16.30 Topic IITI: The role of the victim in the preven-
tion of crime

Paper presented by Mr. Georges Kellens, Liége
Prepared statements

October 31

09.15 Discussions in working groups

November 1

09.30 Preparation of reports in working groups

15.00 Presentation of working group reports and discussion
November 2

09.30 Presentation of General Report

11.45 Closing of the seminar
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The Protection of the Victim of a Crime
in the Polish Criminal Justice System

State Assistance to the Victim of Crime
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Models and the Expectations of the Vic-
tim
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rope? Quelques réflections sur certaines
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Party in Penal Proceedings in the Czecho-
slovak Socialist Republic.
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English summary
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The European Convention on the Compensa-
tion of Victims of Violent Crimes
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tem Concerning the Victims.
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on Account of a Criminal Offence
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1 September 1983

DISCUSSION GUIDE FOR A SEMINAR ON
"TOWARDS A VICTIM POLICY IN EUROPE"

Introduction

The Helsinki Institute for Crime Prevention and Con-
trol, affiliated with the United Nations, will arrange
a seminar to discuss matters connected with "Victim
Policy in Europe". This paper is intended to focus in
some degree the discussion on certain aspects of the
topic in question, without, however, attempting to
limit the scope of deliberations.

What is Victim Policy?

A significant feature of recent criminal policy activy-
ities has been the efforts to improve the position of
victims of crime. These efforts demonstrate an in-
creased awareness of situations and processes in which
the victim finds himself in a particularly inferior
position,

Although we may understand as "victims" everyone who
suffers negative consequences from an external act
(such as natural disasters) or internal developments
(such as illness), in this seminar we shall deal with
victims within a criminal policy framework, The semi-
nar shall be concerned with the victims of crime, and
"ecrime", in turn, shall be understood as acts crimi-
nalized by the legislation of the country in question.
Furthermore, the primary focus shall be on the posi-
tion of individual victims of offences. This delimita-—
tion has been considered necessary in view of the time
constraints of the seminar, and it should not be
understood as an underestimation of the importance of
an examination of the position of collective victims
or the victims of non-criminal events.
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Developments Within the Criminal Justice System:
Improving the Present Position of the Victim, Compensation
from State Funds

Ideologically, the position of the victim in the crim-
inal justice system is primary. In its early stages
the criminal justice system may have been clearly
victim-oriented, but at least in today's industrial-
ized countries decisions on how to deal with offences,
even those offences with individual victims, are re-
garded as the concern of the State, its wrerogative
and duty. In such a system, the victim has a highly
formalized role, often limited to initiating the pro-
cess through the reporting of the offence and to
serving in court as a source of information on the
offence, so that the court can evaluate the serious-
ness of the offence in order to determine the appro-
priate punishment. There is thus reason to reconsider
the position of the victim in the criminal justice
systemn.

The complicated nature of the criminal justice system
increases the difficulties that victims have of know-
ing their rights, to say nothing about being able to
enforce their rights. These difficulties are evident
already during the pre-trial investigation stage. A
person who has just been victimized is often so bewil-
dered and traumatized that he is not able to act with
sufficient decisiveness in pursuance of his rights. He
does not only need legal and possibly also medical
attention, but possibly also psychological support,
and assistance in arranging practical matters. Partic-
ular groups of victims may be in need of special
assistance, such as the aged and the very young, the
disabled and linguistic minorities. In general, there
is quite apparently a need for expanding the scope -
of public legal aid and cost-free trials, and for
simplifying the procedures.

Especially in the case of minor offences, the victim
is often more interested in recovering his losses than
in seeing the offender punished. In our pragmatic time
not all victims would consider it important that the
offender be sent to prison or fined; as victims, they
probably do not even have a very favourable picture of
the preventive effect of punishment. Consequently, a
possible area for discussion would be the relation
between punishment and restitution.

The possibility of diversion should be taken into
consideration, primarily from the point of view of the
victim. Although diversion in general may have several
goals, the idea here is that the offender may be
relieved of official sanctions as long as he provides
restitution for the damages he has caused; the payment
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of this restitution can be controlled through an offi-
cial system.

There is also considerable scope for improving the
system for claiming restitution from the offender.
Even in those countries where the position of the
vietim has been eased by making it possible for him to
claim damages in connection with the criminal case
(and not in a separate civil suit), the system for
enforcing the court decision and collecting restitu-
tion may demand attention. In many countries, the
State does not aid the victim in this.

It should be noted that the offender and the victim
are not necessarily involved in a zero-~sum game, in
which the disruption of the victim's status quo can be
amended through punishment or restitution. On the
contrary, the social cost to the offender of the
punishment as well as other possible cumulative conse-
quences in practice also often burdens the victim. The
best and most often mentioned example is the offender
who is sentenced to prison and who may thus be unable
to pay damages to the victim even if he wanted to.
Several suggestions have been made for combining pun-
ishment and restitution, for example by having the
offender personally repair the damages a property
offence has caused. Although innovative, such sugges-
tions are limited to only a few types of offences, and
lead to problems in regard to the principles of pro-
portionality and equality in criminal justice.

For those numerous cases in which the offender is not
apprehended or, if apprehended, is found unable to
make restitution to the victim for any damages, the
State could establish a system of State compensation,
as has been done in many countries. Generally, these
systems cover the personal injuries of victims of
violent crime; expansion of such system to include
property damage might be considered.

The underlying ideology of many criminal justice sys-
tems appears to assume that prosecution of offences is
also always in the interests of the victim. However,
the laws in many countries contain provisions on so-
called complainant offances. These offences cannot
lead to prosecution unless the complainant explicitly
gives his consent to the raising of charges. In some
cases the victim can withdraw his charges for such
offences up to the moment of trial or even later.
This, of course, serves to keep some cases out of
court. The complainant can refrain from reporting the
offence if he regards the matter as so petty, bother-
some or unpleasant that he does not want the official
system to interfere. Refraining from reporting the
offence could sometimes even mean that the complainant
does not feel that an offence (for example slander,
libel or perhaps petty assault) has actually taken




51

place. Furthermore, the institution of complainant
offences may serve to actually protect the victim in
cases where he has firm reason to believe that a trial
will only make matters more difficult.

Parallel Systems Outside the Criminal Justice System

There are of course a large number of cases - espe-
cially in connection with serious offences -~ where the
detection and punishment of an offence fulfills a real
social need. But in borderline cases this is not true.
For example in fraud, it is often only a matter of
opinion whether one should follow criminal procedure
or demand restitution through a civil suit. Therefore,
the system itself should not induce people to report
crimes only in order to obtain restitution or compen-
sation; suitable alternative systems for resolving the
matter can be considered.

The use of civil procedure is a possibility when the
victim is interested only in obtaining restitution for
an offence, and does not wish to set the cumbersome
machinery of the criminal justice system into motion.
However, in some countries a claim for restitution can
also be presented in connection with a criminal case,
and so the victim can achieve the same result merely
by reporting the offence to the police; generally, the
prosecutor will then see to the formalities of the
procedure. In civil procedure, the victim would not
have this same expertise available, and would general-~
ly himself have to see to, e.g., the filing of the
case, the summoning of the witnesses and the defen-
dant, the presentation of evidence, and so on. If
civil procedure is regarded as a viable alternative
from the point of view of the victim, especially
victims who are poor or otherwise unable to avail
themselves of court services should be assisted.

From the point of view of the defendant, civil proce-
dure may well be preferable to criminal procedure, as
there is no direct threat of punishment. Both parties
also benefit from the lower amount of publicity gener-—
ated by civil trials.

In reference to the system of State compensation for
crime victims mentioned above, it should be mentioned
that these systems generally assume either that the
offender has not been apprehended or that he has been
found to be unable to provide restitution. In this
connection, consideration may be given to the possi-
bility of allowing State compensation for crime dam—
ages even if the victim does not demand that the of-
fender be punished (and, of course, the victim's in-
ability to obtain restitution has been ascertained in
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some way, such as through a civil suit).

The ombudsman system has been created to oversee the
operation of administration and assist citizens who
believe that their rights have been violated, to set-
tle certain conflicts and also at times even to give
enforceable decisions. In connection with his duties,
the ombudsman is geherally empowered to investigate
also reports of offences, and institute the necessary
action.

Examples of specialized ombudsman systems are the
consumer ombudsman, who deals with many minor con-
sumer—-related disputes (which may at least border on
fraud), and the patient ombudsman system, which deals
with such patient-physician matters as possibly erro-
neous medical treatment.

Those who believe that they have been maligned in the
mass media, and wish that a retraction be published or
other measures be taken, also may wish to have a
separate channel open to them, so that the publicity
of a slander and libel trial may be avoided. Some
countries have established special councils or author-
ities to oversee "sound journalistic practice", and
these organs may also be empowered to take such action
as demanding publication of & retraction,

The protection of the position of victims of crime is
certainly not limited to such special systems, or to
the criminal justice system itself. A possibly even
more important guarantee of the economic security of
victims is given by the general social welfare and
other legislated systems in society, which are design-
ed to protect all those in need, not just the victims
of crime. Specialized systems which can be mentioned
in this connection include the responsibility of em—
ployers for damages caused by an employee, mandatory
motor vehicle insurance and so-called patient insur-
ance. A common feature of all such specialized systems
is often that the victim need not demonstrate that the
act which caused the injury or damage was deliberate
or even due to recklessness or gross negligence; con-
sequently, many of the acts covered would not other-
wise be considered offences.

Of course, the system of voluntary insurance can also
cover personal injury or damage to property. However,
in these cases the victim's own responsibility is
generally rather large, and he must present consider-
able evidence of the culpability of the other party.
It is possible that compensation may be obtained
through the court system more easily than from an
insurance company. Also, those with limited means and
who often are otherwise unable to avail themselves of
the services of society cannot afford insurance; on
the other hand, it is such people who often are the
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victims of crime and who would thus stand in greatest
need of economic protection.

Both the uneven distribution of victimisation and the
costs of either mandatory or voluntary insurance have
been used as arguments against further development of
such systems. Considerable difficulties in determining
the size of the insurance premiums would result. Also,
there is one counterargument in principle against
insurance against damage from crime: such a system may
decrease the general preventive effect of the criminal
justice system, if it is known that the victims can
easily obtain compensation from crime damages from
their insurance company.

New Developments

In many countries there is an increasing interest in
direct confrontation between the offender and his
victim. The suggestions generally take one of three
forms: 1) the criminal procedure allows for the possi-
bility of a private agreement between the two in con-
nection with a trial; this agreement can either be
taken into account by the judge or may even shot out
the possibility of a final couut decision (cf. the
remarks earlier regarding complainant offences), 2)
the two parties meet ouftside a trial setting but using
the services of a mediator (who may be an official)
and 3) the two parties attempt to settle the matter
directly without any outside intervention.

The first possibility (as is also the case with the
other two) would primarily be feasible only when the
offence is not a serious one. There are, of course,
ideological reasons barring the termination of a crim-
inal trial purely on the basis of a private agreement.

In respect of the second and third options, it can be
noted that in many senses the informal conflict reso-
lution model would be better than the formal. It
should be the preferred model whenever dealing with
relatively minor offences primarily directed against
private individuals, and especially when the victim
and the offender stand in a special relationship with
one another (parent-child, spouses, neighbours and so
on). Neither model would demand that the offence come
to the attention of criminal Jjustice authorities.

It is another matter how such mediation or direct
meetings could best be organized. Should the arrange-
ments become so complex that the mediators must re-—
ceive special training, the procedure must follow
certain rules, and restitution might be ordered, these
arrangements may come to bear a close resemblance to
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the present court structure.

Despite the inherent difficulties, these suggestions
show that we need not limit ourselves to considering
the role of the criminal justice system or any other
official system. Why not lift the victim/perpetrator
problematics out of the system? The underlying idea is
that conflicts should be left to the parties concerned
so that they themselves could find the appropriate
solution. The idea is that the offender and the victim
together might find a sensible way of resolving the
conflict, without interference by the heavy machinery
of the criminal justice or other official systems.

The Role of the Victim in the Prevention of Crime

Concluding

As victimology has demonstrated the important - per-
haps even decisive -~ role of the victim's own behav-
iour in the etiology of crime, would the general
opinion be ready to demand that also the potential
victims should help to prevent offences by changing
their own behaviour? In other words, is it possible to
redistribute the allocation of social costs and bur-~
dens of crime on offenders and the potential viectim?

Certainly there is some willingness to move in this
direction on a voluntary basis. For example, if the
police announce that they are prepared to provide
advice in preventing burglaries and robberies, the
public reaction is usually gquite favourable. To some
extent the public is prepared to cut down on the risk
of crime through their own activity, sometimes even at
their own expense. But at some stage the difficulties
begin in this reallocation of the burden.

Apparently the values and attitudes of the public
strongly limit the extent to which we can adopt this
approach - no matter how self-evident it is that often
it would be easier to change the behaviour of the
victim than that of the offender. Even so, the ease
with which potential victims can take common-sense
preventive measures, and the small cost of such mea-
sures compared to the large direct and indirect costs
of crime itself should not be overlooked.

Remarks

A shift from the present system to a more victim-
centred one would result in many improvements. But
would there be any problems? It is possible that the
vietim~-centered approach would put the emphasis on the
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traditional offences against the individual even more
than is already done today. This would especially be
true of those offences which cause immediately percep-
tible damage. The unfortunate result would be that
offences of endangerment, and offences which only
cause indirect or slowly accumulating damage (such as
labour and environmental offences) would be left with-
out sufficient attention. Secondly, concentration on
the position of the victim may lead to a weakening of
the procedural safeguards protecting the suspect.
Thirdly, the trend may indirectly lead to a call for
even more severe punishment of offenders. The victim
has been overly neglected; in correcting this, we
should not forget the importance of a just and equita-
ble criminal justice system.
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Le ler septembre 1983

BASE DE DISCUSSION POUR LE SEMINAIRE
"VERS UNE POLITIQUE VICTIMOLOGIQUE EN EURCPE"

Introduction

L Institut pour la prévention du crime et la lutte
contre la délinquance situé & Helsinki et affilié &
1’0Organisation des Nations Unies organisera un sémi-
naire pour discuter "Une politique victimologique en
Europe". Le but de la communication présente est de
focaliser la discussion sur certains aspects du sujet
sans, toutefois, limiter le champ des débats.

Qu’est-ce que c’est que la politique victimologique?

Une caractéristique importante des activités récentes
de politique criminelle a été 1l effort fait pour amé-
liorer la position de la victime. Cet effort est la
preuve d°une compréhension accrue des circonstances
et processus mettant la victime dans une situation
pénible.

Le mot "victime", évidemment, désigne entre autres
toute personne qui souffre des conséquences nuisibles
d un événement extérieur (par exemple un désastre
causé par les forces de la nature) ou d un dévelop-
pement intérieur (par exemple d une maladie) mais dans
le séminaire en question nous examinerons la position
de la victime seulement dans un contexte de politique
criminelle. Les travaux se rapporteront aux victimes
d“infractions, c’est-a-dire d actes criminalisés par
la legislation du pays dont il s‘agit. ' En outre, 1l ac-
cent sera mis sur la situation de la victime indivi-
duelle d'une infraction. Ces restrictions ont été
jugées nécessaires parce que le séminaire est assez
court et elles n’indiquent nullement que les organisa-
teurs aient voulu nier 1l importance d une étude de la
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position de la victime collective ou de la victime
d "événements non-criminels.

Développement du systéme pénal: amélioration de la position
de la victime dommages—intéréts payés par 1°Etat

Du point de vue idéologique la position de la victime
dans le systéme pénal est primordiale. Originelle-
ment ce systéme était clairement orienté vers la vie-
time, mais au moins dans les pays industrialisés 4 au-
jourd "hui 1'Etat est censé (c’est son privilége et

son devoir) prendre les décisions nécessaires concer-
nant une infraction gui a été commise, méme si la
partie lésée est un individu. Ce modéle impose 3 la
victime un rdole trés formaliste: elle est la per-
sonne qui porte 1l affaire devant le tribunal et elle
sert de source d’information permettant aux juges d’ap-
précier la gravité de 1l infraction pour déterminer

la peine appropriée., Cependant, il y a des raisons
pour reconsidérer la position de la victime dans le
systéme pénal.

A cause de la complexité du systéme pénal les vic-
times ont du mal a savoir gquels sont leurs droits et,

a plus forte raison, & les faire valoir. Cecl est
évident déja pendant 1 instruction de 1 affaire. Au
début la victime est tellement bouleversée et trauma-
tisée qu’elle est incapable de défendre ses droits

d une fagon efficace. Elle a besoin non seulement de
conseils juridiques et, dans certains cas, de soins mé-
dicaux, mais aussi de soutien psychologique et d’aide
dans des questions d“ordre pratique. Il v a aussi des
catégories de victimes auxquelles il faut donner un ap-
pui particulier, comme par exemple les personnes agées,
les enfants, les invalides et les personnes appartenant
aux minorités linguistiques. En général, il semble
nécessaire de simplifier les procédures et d'élargir

le champ d‘application de 1 aide judiciaire.

Spécialement les victimes d infractions légéres s in-
téressent souvent plus & 1 indemnisation du préjudice
causé qu’a la peine qui sera infligée au délinquant.

A notre époque marquée par le pragmatisme pas toutes
les victimes jugent important que le délinquant soit
emprisonné ou condamné & une amende; probablement,
beaucoup d‘entre elles n“ont méme pas bonne opinion de
1°effet préventif de la punition. Par conséquent, un
sujet possible de discussion est la relation entre 1la
punition et le dédommagement.

Il faut aussi tenir compte de la possibilité de diver-
sion, en premier lieu du point de vue de la victime.



La diversion peut servir plusieurs fins, mais le
principe visé ici est gque le délinguant est libéré de
sanctions officielles s“il indemnise la victime du
préjudice causé - le paiement de 1l indemnité peut
€tre contrdlé par les autorités.

I1 serait aussi souhaitable d améliorer la procédure

a suivre pour obtenir des indemnités. En effet, meme
dans les pays ou la tache de la victime a été facili-
tée par la possibilité de réclamer des dommages-—
intéréts au cours du procés pénal (et non pas néces-
sairement dans une procédure civile) le systéme 4 exé-
cution du jugement et de recouvrement de 1 indemnité
est parfois inadéquat parce que 1 Etat n’aide pas la
victime dans ces activités.

Il est important de noter que la relation entre le
délinquant et la victime n’est pas forcément telle
que la punition de celui-ci, ou méme le fait qu on
1°0oblige a indemniser la victime, ne rétablirait pas
le statu quo de ce dernier. Au contraire, e coiit
social de la peine et les autres conséquences cumula-
tives pesant sur le délinquant en pratique accablent
souvent aussi la victime. Le mellleur exemple, qu1
est aussi le plus frequemment c1te, est celui du délin-
quant emprlsonne qul, malgré son désir de payer des
dommages—intéréts, n est pas en état de le faire &
cause de son incarcération.

On a fait plusieurs suggestions tendant & combiner la
punltlon avec 1° 1ndemnlsat10n, par exemple en falsant
réparer par le délinguant les dommages gqu’il a causés
par une infraction contre la propriété. ' Ces sugges-
tions innovatrices se limitent 3 quelques types d in-
fraction seulement et posent des problémes concernant
la proportionnalité et 1°égalité dans le systéme pénal.

Pour les cas nombreux ol le délinquant n’est pas at-
trapé, ou n’'est pas en mesure de dédommager la vie-
time de ses pertes, 1'Etat pourrait établir un sys-
téme officiel 4° 1ndemnlsatlon, comme on a fait dans
plusieurs pays. En général, ces systémes se rap-
portent aux dommages causés a la victime par un acte
de violence; il serait souhaitable d°inclure dans ces
systémes des dommages causés par des infractions
contre la propriété.

I1 semble que beaucoup de systémes pénaux sont basés
sur le principe idéologique que des poursuites judi-
ciaires servent toujours aussi les intéréts de la
victime. Toutefois, dans beaucoup de pays la législa-
tion prévoit des  infractions liédes & la plainte
c’est-a-dire que le droit d'instituer des poursuites
pénales est subordonné & une plainte formelle de la
partie lésée. Dans certaines législations la victime
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peut arréter la procédure en retirant sa plainte

~ ~ k3 - .
avant le proces ou meme plus tard, ce qui reduit,
évidemment, le nombre de procés.

La partie lésée peut aussi s abstenir de porter
plainte si elle ne veut pas d‘intervention officielle
parce qu “elle juge l'affaire peu 1mportante ou trop
pénible ou ennuyeuse. La cause de 1l inactivité de la
partie lésée peut &tre aussi qu‘elle ne pense pas
qu‘une infraction ait eu lieu (par exemple dans des
cas de calomnie, de diffamation et méme de coups et
blessures). En outre, 1l institution des infractions
liédes 2 la plainte protége la victime guand elle a de
bonnes raisons de croire qu un proces rendra sa
situation plus difficile.

Systeémes paralléles en dehors du systéme pénal

Il y a évidemment un grand nombre de cas - spéciale-
ment en ce qui concerne les infractions graves - ol
la détection et la punition d°une infraction satis-
fait un besoin social réel. Néanmoins, ceci n’est
pas vrai pour des cas-limite, par exemple pour des
cas de fraude ol on peut librement choisir la procé-
dure criminelle ou 1 action en dommages—intéréts
devant la juridiction civile. C est pourquoi le sys-
téme en soi ne devrait pas inciter les gens & denoncer
des infractions seulement pour obtenir 1 indemnisa~
tion; des systémes alternatifs appropriés peuvent
dtre considérés.

L utilisation de la procédure civile est possible
guand la victime souhaite seulement 1l°‘indemnisation
et ne veut pas mettre en marche la lourde machine
pénale. D‘autre part, dans certains pays une .
demande en dommages-intéré&ts peut &tre aussi pré-
sentée en rapport avec un procés pénal, ce qui permet
2 la victime d atteindre le méme résultat en dénon-
cant 1l infraction & la police; c‘est en général le
ministére public qui se chargera des formalités de la
procédure. Dans la procédure civile, au contraire,
la victime ne dispose pas des services de ces spécia-
listes, et elle est obligée de veiller elle-méme par
exemple a ce gue la demande soit formee, les témoins
soient cités, les preuves presentees, etc. Si la
procédure civile est considérée comme une alterna-
tive utile du point de vue de la victime, on devrait
assister les victimes pauvres et celles qui pour
d“autres raisons sont dans 1 impossibilité de se pro-
curer les services juridiques nécessaires.
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Du point de vue du défendeur la procédure civile est
a4 préférer 3 la procédure criminelle parce qu’il ne
risque pas d"@tre puni. Les deux parties, en plus,
bénéficient du fait qu‘un procés civil entraine moins
de publicité qu‘une procédure criminelle.

En ce gui concerne le systéme d indemnisation éta-
tigque des victimes d infractions mentionné plus haut,
il faut noter que les législations en question re-
quiérent en général qu‘on n‘ait pas pu saisir le dé-
linquant ou que celui-ci ne soit pas en mesure de dé-
dommager la partie lésée. Dans ce contexte on pour—
rait envisager la possibilité d‘introduire 1°indemni-
sation méme si la victime n‘exige pas que le coupable
soit puni (a la condition, naturellement, que 1 im-—
p0551b111te pour la victime d°obtenir des dommages-
intéréts ait été établie en quelque sorte, par exemple
dans un proceés civil).

L institution de 1 ombudsman a été créée pour surveil-
ler les activités de 1 administration et assister les
citoyens qui pensent gue leurs droits ont été violés,
pour résoudre certains conflits et aussi parfois pour
prendre des décisions qui ont force exécutoire. Dans
le cadre de ses fonctions 1 ombudsman a le droit d’en-
quéter sur les infractions qui lui sont signalées et
de prendre les mesures nécessaires.

Comme exemples de systémes d ombudsman spécialisés on
peut citer 1°ombudsman des consommateurs, qui s oc-—
cupe de beaucoup de conflits mineurs concernant de
consommateurs (conflits qui peuvent au moins avoir un
rapport avec des cas de fraude) et 1°ombudsman des
patients, qui est compétent pour des affaires con-
cernant les relations entre patlent et médecin, par
exemple un mauvais traitement médical.

Ceux qui croient qu”ils ont été diffamés dans les
mass media et qui veulent qu‘une rétractation soit
publiée ou d autres mesures soient prises pourraient
aussi souhaiter disposer d“une voie de réclamation
analogue pour éviter la publicité qu‘une affaire de
calomnie ou de diffamation pourrait causer si elle
était portée devant un tribunal. Dans certains pays
il y a des comités ou autorités spéciaux pour maln—
tenir les usages professionnels des journallstes a
un niveau convenable, et ces organes peuvent &tre au-
torisés a exiger la publication d‘une rétractation.

La protection de la position des v1ct1mes d infrac~
tlons ne se llmlte certainement pas a ces systemes
spéciaux et méme pas au systéme penal La sécurité
materielle des victimes est protégée d une fagon
peutwetre encore plus importante par le systéme
général de sécurité sociale et par d autres legisla-
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tions tendant & la protection de toutes personnes
sans ressources, victimes d infractions incluses.
Dans ce contexte on peut mentionner la responsabilité
des employeurs pour les dommages causés par les
salariés dans leur service, 1 assurance-automobile
obligatoire et 1 assurance protégeant le patient. Un
trait commun de ces dispositions légales est souvent
que la victime n’a pas besoin de prouver que 1l acte
qui a causé le dommage était intentionnel ou dl & 1la
négligence ou 1 imprudence; par conséquent, beaucoup
de ces actes ne seraient pas autrement considérés
comme des infractions.

Naturellement, une assurance volcntaire peut aussi se
rapporter a des dommages personnels ou matériels,
mais dans ce cas 1 assuré a en général une responsa-
bilité considérable et il doit fournir des preuves
convaincantes de la culpabilité de la partie adverse.
I1 est aussi possible qu'il est plus facile d‘obtenir
l'indemnisation en justice que d une compagnie d‘as-
surances. En plus, ceux qui manquent de ressources
n‘ont pas les moyens de s assurer, ni dailleurs de
se procurer d‘autres services, mais ce sont souvent
ces gens-1la qui sont victimes de la criminalité et
qui donc ont le plus grand besoin de protection maté-
rielle.

Tant la distribution inégale de la victimisation que
le colit d'une assurance obligatoire ou volontaire ont
été utilisés comme arguments contre le developpement
de ces systémes de protection. On a objecté qu‘il
serait difficile de déterminer le montant des primes
d “assurance et que, du point de vue des principes,
une assurance contre les dommages causés par une in-
fraction pourrait diminuer 1 effet de prévention
générale du systéme pénal, parce que les délinquants
sauralent que les victimes pourralent aisément obtenlr
1’indemnisation de leur compagnie d assurance.

Développements nouveaux

Dans beaucoup de pays on s ‘intéresse de plus en plus
4 la confrontation directe entre le dellnquant et sa
victime., Trois sortes de suggestions ont été faites:

1. la procédure criminelle devrait permettre aux
parties de conclure un accord privé dans le cadre
du Erocés; cet accord pourrait etre pris en con-
sidération par le juge ou il pourrait méme ex-
clure tout jugement (cf. les remarques ci-dessus
concernant les infractions lides a la plainte)




62

2. Les deux parties se rencontrent en dehors de la
procédure judiciaire mais sont assistées par un
mediateur (qui pourrait avoir une position of-
ficielle) et

3. les deux parties essaient de parvenir & un accord
directement, sans intervention de 1 extérieur.

La premiére proposition (comme, en fait, aussi les
deux autres) pourrait principalement &tre réalisée
seulement quand il s‘agit d“infractions légéres. Il
vy a, évidemment, des raisons idéologiques empéchant
qu’ un procés criminel soit terminé purement par un
accord privé.

En ce qui concerne la seconde option et la troisiéme,
i1 faut noter que dans plusieurs sens le modéle non
formel est meilleur que le modele formel pour resoudre
les conflits. Le premier devrait &tre préféré quand
17infraction est assez légére et quand la victime est
une personne privée, spécialement quand il y a une
relation particuliére entre la victime et le délin-
gquant (par exemple parent et enfant, époux, voisins,
ete.). Ni 1°un ni lautre modéle n‘exige que 1° in-
fraction soit dénoncée & la police ou au ministére
public.

Un ~atre probléme est de savoir comment il faudrait
organiser 1la médiation ou les rencontres directes.
Si le systéme devenait si complexe que les médiateurs
devraient d“abord recevoir une formation spéciale,

qu on devrait appliquer certaines régles de procédure
et que l°indemnisation pourrait &tre ordonnée, il com-
mencerait & ressembler & 1lappareil judiciaire
existant.

Malgré ces difficultés les suggestions en question
montrent gue nous ne sommes pas obligés de nous limiter
3 l°examen du rdle du systéme pénal ou de n'importe
quel autre systéme officiel. Pourquoi ne pas détacher
du systéme la problématique de la victime et de 1 au-
teur de 1l infraction?

On devrait confier les conflits aux parties concernées
pour les permettre de trouver elles-mémes des solutions
appropriées. En effet, le délinquant et la victime
pourraient ensemble trouver une fagon raisonnable de
résoudre leur conflit sans 1 intervention de la

lourde machine pénale ou d un autre systéme officiel
quelconque.



63

Le rdle de la victime dans la prévention des infractions

La victimologie a démontré le rdle important - peut-—
8tre méme décisif - du comportement de la victime dans
l'étiologie des infractions, mais 1 opinion publique
serait-elle préte a4 exiger que les victimes potentiel-
les aident & prévenir les lnfractlons en changeant

leur propre conduite? En dautres mots, est-il pos-
sible de redistribuer le colit social et les charges de
la criminalité entre les délinquants et les victimes
potentielles?

Il y a assurément une certaine bonne volonté dans ce
domaine, par exemple quand la police annonce qu‘elle
est & la disposition du public pour donner des
conseils sur la prévention des cambriolages et des
vols. Jusqu’a un certain degré le public est prét a
agir pour diminuer le risque d“une infraction, par-
fois méme & en porter les frais, mais a un certain
point la redistribution des charges cause des
problémes.

Apparemment, les valeurs morales et 1 attitude du
public limitent considérablement la mesure dans
laquelle nous pouvons adopter une approche pareille -
bien qu’il soit évident qu’il serait souvent plus
facile de changer le comportement de la victime que
celui du délinguant. De toute fagon on ne devrait pas
oublier la facilité avec laquelle” les victimes po-
tentielles peuvent prendre des mesures préventives que
le bon sens indique ni le coiit modeste de telles
mesures comparé avec les frais directs et indirects
occasionnés par une infraction.

Remarques finales

La transition du systéme actuel & un autre, plus axé
sur la victime, constituerait un progrés. Mais
causerait- elle des probl&émes? Il est possible que

1l approche axée sur la victime ferait ressortir encore
plus qua 1 heure actuelle les infractions tradi-
tionnelles contre 1° lndlv1du, spécialement ceux qui
causent des dommages immédiatement perceptibles. Une
consequence malheureuse de cette évolution serait
qu’on n’attacherait plus assez a’ 1mportance aux infrac-
tions de mise en danger ni & celles qui causent seule-
ment un préjudice indirectement ou des dommages qui

s ‘accumulent lentement (comme par exemple les infrac-
tions en matiére de droit du travail et de protection
de 1l°envitonnement). Deuxiémement, 1°insistance sur
la position de la victime peut mener & un affaiblisse-
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ment des garanties procédurales protégeant le suspect.
Troisiémement, cette évolution peut indirectement con-
duire & une demande pour une punition encore plus sé-
vére des délinquants. La victime a été négligée a
1°excés, mais si on veut remédier & cette situation,

il ne faudrait pas oublier 1°importance d“un systéme
pénal juste et équitable.
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XEJNBCHHKCKAY WHCTUTYT
[0 TPELYVIPEXIEHUD NPECTYIHOCTH

¥ BOPLBE

C HER

CBASAHHHI C OPTAHUSALMEHN
OBLEVHEHHHX HALMH

Ioe

cexTabps 1983 r.

IOKJAK ILJd OBCYXIEHWS HA CEMHHAPE "BUKTHMHAS IMOJUTHKA B EBPOIE"

BBEIEHUE

XenncuHkcKu# AHCTHTYT IO NPeIYIPEeXIeHHMW IPecTyNHOCTH

v Gophbe ¢ Hell cBazaHuuaid ¢ Opranusanueil O00beIUHEHHHX
Hauuft opranusayeT ceMuHap LIS OoOCYyxIeHUA BOIPOCOB KacCafaCh
"BuKTHMHOY nmoauTuiku B EBpome!. JaHuHl IOKIaZ IperHa3HA-
yeH njiA obpameH¥d BHUMaHHA YUYaCTHUKOB Ha ONpeieleHHHEe
aCIeKTH, HO OH HEe HanpaBJeH Ha OTPaHWUYeHHWe DPaMOK Iuc-
KyCCHH.

4YTO TAKOE "BUKTHMHAA IIOJUTHKAM™?

K cymecTBEHHHM YepraM yTOJOBHO-NPaBOBOH# LeATEILHOCTH B
HacTofmee BPEMSs OTHCCATCH NONHTKH YIYUNEHUSA IIONOXEHUS
TIOTepHeBmero NpecTynieHus. JTO CBUIeTeJbCTByeT 06 0CO-
3HAHWYW ONACHOCTH BO3PaCTaHUWA KONWYeCTBa CUTyauu# u Opo-
IecCcOoB, B KOTODPHX HNOTEPIEBmNUHE OKaBHBASTCH B ONpEeIeHHOM
CMHCJIE B HONUYWHEHHOM HONOXEHUH.

HecmoTpsa Ha TO, uTo "moTepleBmmM" MOXHO Ha3BaTh BCEX,
KTO CTpalaeT OT OTPUUATENBLHHX NocieicTBuil Bmemnux dax-
TOpoB. {Hamp. CTHXUJHHX 6eICcTBHH) WIM BHYTDEHHHX COOH-
rufl (Hamp. 6oJe3HM) MH Ha IaHHOM CEMHHADPE OrpaHuvd-
BaAEMCH paccMOoTpeHuem "norepuesmero' B paMKax yTrOJIOBHOI'C
npaBa. C TOUYKM BPEHUs JNAHHOTO CeMUHapa 3HayeHHe HMenT
HOoTepleBliye NPecTYHIeHUWd, a nog "mpecrymieHuem" momg—
pasyMeBaeM aKTH, KOTOpPHE B JaHHO# cTpaHe 3aKOHaMu olipe-
IeJleHH NpecTyunHeMH. Kpome ToOro, riaBHOe BHMaHHE COC-
penoToYeHO Ha (PUBHUECKHEe JHUla, CTPaianmye OT IOCIencT-—
Bu#l mpectyuieHud. JaHHOe OrpaHuUUeHW& HOHATHUH KakeTcs
HEOOXOZUMEM H3-3a OTPaHUUEHHOCTH CEMHHapa 1o BPEMEHU X
ero He cJxelyeT CUHTATL HEJOOLEHKO#l BaXHOCTH M3YUEHUA IIO—
JOXEHENHS KOJNEKTHUBHHX IIOTEPHeBNUX HIM HOTEPHeBNAX, KOTO—
PEM Bpel NPHUUHHEH HEeIDeCTYIHHME COOHTHAMH.

YCOBEPIIEHCTBOBAHVE CHCTEMH YT'CIIOBHOT'O IIPABA: YIIVUIIEHVE IIOJIONE-
Husl TIOTEPIEEIETC, BOSMEIMEHWE YBHTKOB K3 T'OCYITAPCTBEHHHX $OHIOB

HIeonoryuecKy NOJOXEHUEe IIOTepHeBmero B CHUCTeMe YyIOJOB-
HOTO IpaBa ABISETCA CaMHM BaXHHM. B TeueHwe NepBHX (as
CBOEr0 Pas3BUTUA YTLOJIOBHO-HPaBOBAfg CHCTeMmMa cMmoryna OHTh
ABHO ODHEHTHPOBAHHON Ha S8amuTy NOTEepIeBmerc, HO IO
xpafige#fi Mepe B HacTOAmee BPeMd B HNPOMHMJISHHO Pa3BUTHX
cTpaHax Baxuelme# sanauel 'ocyrzapcrsa ABIAeTcA 6opbba
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C IPecTYNHOCTHR, BKJIKWYAA W Te NPeCcTyIIeHUdZ, KOTOpHE IpU-
UYMHADT Bpen QH3MUEeCKHMM AuliaM. JTa 60psba ABIAETCHA KC—
KIOUHTEeNIbHHM IPaBOM, a TaKke NOJNKHOCTBI l'ocylapcTsa. B
TaKO# CHCTeMe POIL IIOTEepHeBEETO CTAHOBUTCA JOCTATOYHO
fopMaibHON, W WACTO OTPAHUUUBAGTCA C POJBN HHUNHATOPA
npoluecca, C NepecKasHBaHUEM XOLa UPecTYIICHUd B C POIbL
LHOMOMHEXKA CyIa, 3alada KOTOPOro — IIepefada HHPOPMaLU#H O
OpecTyNIeHuHd ALIA TOTO, UTOGH CYZ cMOI' OH OUEHHTE CEphes-—
HOCTD UPECTYILIEHUS M OHPeIeluTh NOIXOLANee HaKazaHHE.
llosToMy B yIOJIOBHO-IPaBOBOH cHCTeMe €CTE OCHOBaHHE XA
IepecMOTpa HNOJOXeHHS IOTepIeBlero.

CroxHOCTE camoil yroJoBHO-UIPaBOBO# cCHCTeMH He obirervaer
TONOXEeHHA NOTepIeBmero IpH BHACHEHWHW CBOHX HIpaB -~ HHU I'O-
BOpPSA yxe O 3amuTe BTHX npaB. C 5TUMU CIOXHOCTAMU CTAIN-—
KHBAKTCA yXe B TeueHHe [POBeIeHUA NPEeIBapUTENBHOTO CIy-—
mauug. YeJroBeK, KOTODPHE HemaBHO IOmal B IIOJOXeHHE IOTep-
IeBmMero, YaCTO HaCTOJNBKO CMYmEH M TpaBMaTuU3WpOBaH, UTO

HE B CHJIaX TOCTATOUHO DEMUTENBHO 3amTuTh CBOM IOpasa. OH
TpefyerT 4YaCTO He TOJNBKO [IPABOBHX, a HHOTIA ¥ MEIUIHHCKHX
COBETOB, HO TaKke NCHXOJOTHUYECKOH IOIITepXKH ¥ IOMONYU B
PacCMOTPEHHN HPaKTHUECKUX ACHEeKTOB BOIPOCOB. OlpegeieH-
Hue TPYIIH IOTePHNeBMHUX, HAUp. IpecTapelhe, HeCOBEPHEHHO-
JI€THHE, HENPABOCIOCOGHHE ¥ OTHOCAMHECA K ABHIOBHM MEHb-—
mBHCTBaM, MOTYT Hy%kIarThbcA B occboff momomm. Boobme ecTs,
OUYeBHAHO, OCHOBAEHWe INA PaCHMpeHWA cIAyxOH Gecunarmoil mpa-
BOBO# momomy ¥ _OechmiaTHHX CYAEOHHX IDOLECCOB, a KpoMe
TOr0 — HJIS VIUPOmMEHHA NPOUSNVD.

OcobeHHO B cayuae HE3HAUUTEJBLHHX IpaBOHapymeHH# moTep-
nesmy#l OolNee 3aMHTEpPEcCBAH B MNOIyUSHHU BO3MEMEHHA 34 OpPh-
UMHeHHHY emy Bpel ueM B NPHBISUYEHWN IPaBOHAPYMUTENI X
YyTOIOBHOHY OTBETCTBEHHOCTH. B Hame OparMaTHUYECKOEe BpeMs
Jaxe He BCe IIOTEPHEBNBEe CYHTAHT, YTO OTHIPABRJEHHE IpPec—
TYHNHHKA B TOPMY MIM ero 3aIepxaHHe - BaXHO; KaK NOTep-
NeBmNNEe OHH, HaABEPHOE, H He HMERT OUEHb NOJOXUTEIBHOTO
IPeICTABRJIEHUA O BOCIUTATEIBHOM XapaKTepe HaKaBaHUM.
CiezoBaTenbHO, OJHA W3 BOBMCKHHX TeM IJA OGCYXISHHA -
COOTHOMEHAE MEXIY Haka3aHWEM W KOMIeHcauuell 3a mpruMHeHHHHR

BDEZ.

IIpexge BCETO C TOUKKW 3PEHUA NOTEPNEeBHNEro ciAeZoBalo OH
06paTHuTsr BHUMAHNWE ¥ Ha BO3MOXHOCTEH OTKAa3a OT OQWNHANBHOHR
nocJeICTBEHHOY cHcTemH. HecMOoTpa Ha TO, UTO TaKO# OT-
Kas3 MOXeT IIPecClelOBaTh PasHHe IeJN¥, CMHCI 3aKInyaeTcsH

B TOM, UTO NUPaBOHAPYWHTENA He HYXHO IIPHBIEKATE K yIOJOB-
HO#l OTBETCTBEHHOCTH C YCJIOBHEM, UTO OH 3arJafuT IPUAUH-
HEHHHIl BPeJ; BHNOJHeHWEe OOS3aHHOCTH 3aTI8IHUTE IPHYUHEH-
HHE BPeX MOXHO OHJIO OH KOHTPOJNUPOBATE UYepe3 OPUIUANB—
HY® CHCTEMY.

B crcrTeme TpefQOBaHHA BOSMEMEeHHA YOHTKOB OT HpaBOHaApPy—
WMHTEJNA WMEEeTCH TaKKe BO3MOXHOCTH YCCBEDHEHCTBOEAHUL.
Iaxe B TeX cTpaHaX, B KOTOPHX MNOJOXEHWE NOTEPHEBIETO
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o0JIeTUeHO TeM, YTO OH MOXeT TpefoBaTh BO3MEmMEHUA yOHT-
KOB B TeueHHE pasbypaTelbcTBa cyunebuoro jgexa (a He ue-
pesz OTIeNbLHHE rpaxiaHCKHe OPTaHH) CIeJOBaNo Ou O0paTHTD
BHHUMaHNE Ha Op¢3eIeHHe B XUBHb DENeHHS CyLa O BO3MeEme~
Hu#f yOHTKOB. Bo MHOI'MX CTpaHaxX I'OCYZapcTBO He mnoMoraer
noTepleBmeMy B 9TOM.

)
CrnezyeT OTMETHTH, UTO NOTEPHEBHNEI0 ¥ IPaBOHaPymUTEId
He 00A3aTelbHO 3aKPYyTHUTh B UIPY "Hynab-cymma', B KOTOpOH#
HapymeHUe CTaTyc-KBO IIOTepPIEeBmero MOXHC OHIO OH KOMIIEH-
CHPOBATE NPUMEHEHUEM Mep HaKasaHHA IpPaBOHaPYNBTENd HUIH
TpefoBaHUEM BO3MEmMeHMA yOHTKOB. HaofopoT, cOHuaibHHE
nocneLCTBUA HaKaRaHUSL, a TaKKe BOSMOXHHE IPyrHe KyMy-—
JAATHUBHHE NOCJIeICTBHL IIA NPecTYIHKKa MOI'yT Ha OPAKTUKE
ofpeMmenuTs M HmoTepuermero, Jyumu# ¥ uyame Bcero ymoMda-
HyTHY OpHMED 3TOro - ciayuail IpecTymHHUKa, KOTOPOTO IpPH—
TOBODUIY K TKPEMHOMY 3aKIKNUEHWD, BCIeLCTBUE UYETO OH He
MOXeT 3arNafUTh NPUUUHEHHHH [IOTeplIeBmeMy BPel - HeCcMOT-
pa Ha TO, UTO 0NH OHJ Ha 9TO coriaceH. J[Jiga KOMOWHUPO-
BaHUd HaKa3aHHWA C BO3MemeHHeM yOHTKOB CIEeJaHO MHOTO
npegnoxenuit. [IpeinoxeHo HAUPHUMED, UTOOH IPaBOHADYMHH-—
TeJb COOCTBEHHOPYUYHO WCHPABUI OH IOBPEXISHHYH HM COG6CT~
BEHHOCTE norepnesmero. HecMOTpA Ha panuoOHaXIbHOCTE Ipem-—
JOXEeHUA HaJO CKasaTh, UYTO OHO DACIPOCTPAHHMO TOJIBKO Ha
OIPeIeJeHHYn IPYINYy NPEeCTYNHUKOB ¥ K TOMY Xe MIPHUBOTHUT
K npofieMaM NPONOPHUOHAIBHOCTH M PABHONPABHA IPABOCYILUA.

B TeX MHOTIOUHCIEHHHX CJIyuafdX, B KOTOPHX lIpaBOHaPyM#~
Tead He yIAJNOoCh 3alepXaTth, WIW ECIW ¥ 3aIepxalli, TO OH
OKagalicad HECNOCOOHHM 3arialuTh IpPHUMHeHHHH Bperm, rocy-
IapcTBO CMOTIO OH npuberaTs K BO3MEmEeHWA yOHTKOB H3 IO-—
CYZapCTBEHHHX (JOHEOB, UTO ¥ JejaeTcd BO MHOTHX CTpaHaX.
Boobme Taxas cmcTeMa HCHOJNEL3YETCHA IJNA BOBMEMEHUA JHU—
HHX ymepOOB MOTEpNeBmUX B CIyYae HACAALCTBEHHHX Npec-—
TYynJAeHu#; HAHHYH CHCTEMY MOXHO BHJO 6H paclpOCTPaHHTH

¥ Ha BO3MeNeHNe MaTepHalbHHX yOHTKOB.

Hneonorug, iexamad B OCHOBE MHOTUX YIOJNOBHO-IPaBOBHX
CHCTEM JaeT, KaXeTCH, OCHOBaHWe JONycKarb, UTO NpPUBIC—
yeHHe OPaBOHADYWWTEJNS K YIrONOBHOH OTBETCTBEHHOCTH -
BCErza B HHTEepecaX NOTepHeBNero. Bce-%e KOLEKCH MHO-
THX CTPaH BKJINUYSOT ¥ NOJOXEHUA HNDUBECTH X NIPUBJISUCHUD

K yTOJNOBHOH OTBETCTBEHHOCTH IOKA KCTEI He JIal CBOEro
corjacufs Ha NPerbABIEHHE KWCKa. B HEKOTOPHX CAydasX II0-
TepueBENHE MOXET 0OTO3BaTh CBOE 3afBIEHWE O BH30BE B CyIL
Lo madajJa IOponecca, a KHOPZA ¥ IOCHe Hayaja Opolecca.
9TO0, KOHEUYHO, TPUBOLUT K TOMY, UTO HEKOTOpPHE Ieja He
IOXONAT IO CyLa., HcTel MOXeT BO3LEPXATECH OT HEepecKa—
BHBAHUA HPECTYIJICHHA €CJI¥ CUUTAeT [eJO0 HaCTOIBKO MajJo—
BaXHHM, HaLOELNIWUBHM HIY HEUPATHHM, UTO OH HE XejJaeT BMEe-
maTeJkCTBA CO CTOPOHH OQHUIMANBHOR CTOPOHH. BO3Tepxa-—
HHUE€ OT NEepecKal’HBaHHUA NUPECTYNIeHUA MOXET B HEKOTODHX
ClIyyafgX O3HAYaTh Laxe, UTO HCTEI, CUHT&ET, 4YTO HACTO-
Amero IupecTynieuui (HaUp. HWHCHWHYAUKH, OCKODOIEHHA HIH
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AETKOTO TeJeCHOTLO NOBpPeXIeHma) ¥ He Omio. Kpome rtoro
CYmeCTBOBaAHHE KaTEeTOPHMM JEeJ C YaCTHHM OOBHHEHWEM MOXET
Ha caMoM Jeje CJAYXHTH 3amuTod NOTepleBNero B CAyvYadx,
KOT'Ja y TOTO ecTh OCHOBaHHE NOJAaraTb, uTO cyleOHOe Dpas-—
6UpaTeIbCTBO TOJBKO YCHOKHAN OH IeJo.

CHACTEMA TAPAJJNENLHAA K YI'OJOBHO-IIPABOBOH CHCTEME

NMeeTcsa, KOHEUHO, GOJBEOE KONWUECTEBO CIYyUaeB - OCOBEHHO
9TO KacaeTCdA TAXKEAX NPecTyIIeHHii - KoDga obHapykKeHune
IpecTyNIeHNA M HaxKasaHue Ha CaMOM Jeje B WHTepecax of-—
mecTBa. A B NOrPaHHUYHHX CIyuYadX NeJ0 He TakK., Hamp.

BO BBeIEHHUH B 3a6iyXIeHKe CIOPHHM BOIPOCOM ABIAETCH
YacTo TO, HIEeT Ju peuk o gejJe TpelyomeM OPUBICUSHHA K
YIOJOBHOE OTBETCTBEHHOCTH WIM Xe O Iele, B KOTOPOM IJIA
BOCCTAHOBASGHUA NEPBOHAUAJALHOTO NPaBOBOT0 [NOJOXEHHA LOC—
TATOUYHO HPUMEHEHWS MED aIMHHWCTDATUBHO-OOGMECTBEHHOTO
BozgeficTBug. [losToMy cama cucTema He [IOJNXHA CTHMYIHPO-
,BaTh JINnIel K COOOmMEeHM® O NPEeCTYINEeHHAX TONLKO B LEIIX
3aTIaXUBaHUA [PHUYWHEHHOTO BDEJa HJIN NOJYyYeHUA KOMISHCa-
UUK; LJIA pPemeHua npobieM clelyeT NPUHUMATH BO BHUMaHHE
¥ NOIXONAMKE ajlbTEepPHATUBHHE CHCTEMH.

IpnBeranue XK TrpaxfadHCKUM OPOIEefypaM BO3MOXHO B TeX CIy-
4afgx, KOIJa NOTepleBmUH 3aMHTEepecOBaH TOJXBKO B 3aria-
RUBAHWY UIPUUYWHEHHOTO Bpefa, a HE B IpUBeIeHu:n B Je#crT-
BHE PPOMO3JKO# yroJOBHO-IPaBOBO# cucTemn, B HEKOTOPHX
CTpaHax HUCK O BOSBMEMEHHU MOXHO IPEIBbABUTH M B IPOIEcce
pasfuEpaTenbCTBa yTOJIOBHOTO Ieja M TaKuM o6pasoM ToTep-—
HeBmUA MOXeT IOCTHYL TAKOTO Xe PEe’yAbTaTa TOJAbKO LOKJIa—
IHBaf O NPEeCTYNASHUM nOJNunefiCKMM; B BTHUX CAYyUaAX, NIPO-
Kypop, Kak npaBuioc, nosaforurcs, jaiee, o gopMaabHOH
CTOpPOHE HpOoueiypu. B rpaxIaHCKUX OpoUelypax HOTepHeB-—
mHER He uMeeT Tako# KoMUeTeHTHOH noMOmMY XM OH OOHUHO JOJ-
XeH JWYHO 103ab60TUTECH O NPeNbABISHUH HCKa, O BHB0BE

B cyln cBuieTelnell u oO6BUHAEMOTO, O TpPEICTABJIEHHM JOKa—
3aTeNbCTBA ¥ T.IO. FECAW C TOUKU 3PEHHUA HOTEPIEBDEro
IpUMEHeHHUEe Mep TIpaxJaHCKOIrO BO3LeficTBHA CUHTAETCA Ipel-
HOUTHUTEJNBHHME, TO eMy cIeIyeT OKal3aTh NOMOmL, TeM Go-—
Jee ecau OH OefeH UIM IO IPYTUUM IPUUWHaAM He craocoben
TONB30BATHCH [PABOBHMY YCIyTaMu.

C Touky 3pPeHUA NPaBOHAPYHHUTENA T'PaxlaHCKad [UpoUelypa
MOXET OHTH NPeENOUYTUTEIBLHOE IO CpaBHEHHW C CynebHOH,
TIIOCKONBKY B TEPBOM Ciyyae HeT OpaMoi yrpos3dw HaxKaszaHHUM.
O6efim cTOopoHaM BHTOLHO TO, UTO NUDUMEHEHHE rpaxlaHCKUX
Mep BoOBzZefcTBUA NPUBIEKAET MEHBIE BHHMaHWA NYyOIUKH.

Yro xacaeTcs cucTeMH IOCYIZapCTBEHHOH KOMIEHCalM# IpH-—
YMHEHHOT'O BpeJa, CIAELYeT OTMEeTHTL, YTO 3Ta CHCTEMA,
O6HYHO, IpexmojaraeT, UTO IPECTYNHWKA HEe yIaloCh 3a-
IepXuBATE HIH X€ 0KasalloCh, YTO OH HEe MOXEeT 3arJaluThk
TPUYUAHEHHHHE Bpel CBOMMH CpPeICTBaMu. ' B 5TOH cBA3U ciae—
IoBaio OH paccMaTpPMBATL BO3MOXHOCTEL I'OCYIapCTBEeHHOHR
KOMIIeHCAUWM ¥ B CJAyYadX, KOrTa HOTepHeBmuil He Tpebyer
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HakKasaHus NpecTynEMKa (KOHEUHO ¢ YCIOBHEM, UTO BO3MOX-—
HOCTEH TONYYEHHA BUSBMEMEHHA YCTAHOBAEHO HEBO3MOXHOH
Hanp. IpPUMEHEHHMEM Mep OOMEeCTBEHHOTO HIM aJMHHHUCTDPATHB—
HOTO BOa3zeficTBHA).

Ing paccMOTpeHuA NpeTeH3W# TIpaxZaH K IPaBHTEILCTBEHHHM
WIW aIMUHUCTPATHUBHEM CJIYXaliuM CO3LAHa CHUCTeMa BO IrJiaBe
C UNHOBHHKOM, OCYMECTBAAKNMHM Har30op paboTH aIMHHHUCTPa-
IUE ¥ NOMOTakmuM TpaxiadaM, KOTOPHEe CuyTaiT, UYTO HUX
IpaBa HapyweHi. OH HalzaXuBaeT ILAHHHE ¥OHPIUKTH ¥ TaK-—
Xe BpEeMeHaMy TpPHMHUMAeT PemeHHs ¢ yrpo3o# IpHBIeuyeHUS
aIMHHHECTPATUBHOTO CJyXamero K OTBETCTBEHHOCTH.

lpumepamy O CIeIHaJu3alu¥ B,y. CHCTEeMH MOXHO Ha3BaTh
URHHOBHHKN, PacCMaTpUBAKmUuEe NPeTEeH3uu norpelurerselt, pas-—
JUYHHE MEeHee B3HaUYMTeIbHHE pasHoriacug norpeburtemell mo
OTHOmMEHMI K TOBapaM uIU ycayram (LaEEHE BOIDPOCH MOTYT
GHTh Ha I'DAHM BBEIEHHUS B 3a0NYXIEHUN) ¥ UMHOBHHKH pac-—
CMATPHBAKMNUE OpeTeHBHHM OOJbHHX, pemapmue npobiembt O0Ib-
HEX ¥ BpAuel HaInp. KacafAch BO3MOXHHX OMUCOK B OONBHUU-—
HOM yXOJze.

Te, KOTOpHE CYHTAWT, UYTO OHH TNOEZBEPTHYTH KIeBeTe B_Ipec-
ce u TpebywT NyOAWKanuy NONPaBJIeHHA WINW NPUHATHS IDy-
THX MEp MCTyT TaKxe XelaTh BOBMOXHOCTHU IIPUMEHEHUA OT-
JUYHHX OT CYyIeOHHX KaHANOB C TeM, UuTOOH u3bexaTh NOyL-—
JUYHOCTH SIOCIOBHOTO ¥ KJIEBETHHUYECKOTO Inponecca. He-
KOTOPHE CTPaHH yCTAHOBUIY CHeUUaJbHHE COBETH YIOJIHOMO—
YeHHHX ILJfA KOHTpoJAA "3IpaBOoH XypHAINCTHUECKOH NpaxTu—
Ku" W BTH OPTE&HH yHNOJHOMOUEHH TpefoBaTh ONYyOIWKAUMH OPH-—
I¥aNlLHOTO HONPaBJIEHUA.

3amuTra HNOJOXeHMUA NOTepleBNEero, KOHEUHO, He OTDaHHUh-—
BaeTCA CYymecTBOBAHHWEM B.y. CHEUUAJBHHX CUCTEM HJIH Cy—
mMecTBOBAHWUEM caMmO#f yTrOJOBHO-IIPaBOBOH cucTemu. MoxerT
6HTE Laxe CoJee BaxHOU rapanTHe#l MaTepPUaIbHO-B3KOHOMH-
yeckofl 3amuTH NOTEPHeBNeTo ABIAETCHA CHCTEeMa YIVUNEHHS
BCceobmero CcOnUanbHOI'O0 6IaroCOCTOAHUA U ILPyTLUe yCTAaHOB-
JeHHHEe B 3aKOHOILATEJLHOM MNOPATKe OOmMEeCTBEHHEHE CHCTEMH,
IeJgs CO3JaHHA KOTOPHX -~ 3alfUTa IIpaB HEUMymuX, a He
TOABKO NOTepHeBmUX., U3 IaHHHX CHCTEM MOXHO HA3BaTh B
KayecTBe NIPHUMEPOB OTBETCTBEHHOCTE paboronaTesnefi saria-
IUTh OPUUYUHEHHHe HX pabouuMnH Bpen, o004g3aTelbHOE CTpaxo-
BaHHEe ORPEBO3OYHHX CPEICTB, ¥ T.H. CTPAXOBaHHUE OOXb-—
HEX. Ob6me#i Iia BCeX 9TUX CUENUANU3UPOBAHHHX CHCTEM uep-
TO¥ ABJAETCHA TO, UTO NIOTepleBmui He 0043aH IOKa3aTh,
YTO BpeJ WIKM NOBPEeXIEHHe ABIAETCHA CJISILCTBHEM IpeHe-
6pexHOCTH, HAXaAJbHOCTM WIM HaMepPeHHO¥ TedATeJbHOCTH IO-
BPeIUTE; MHOI'Me M3 COOHTHY, I0Hecymue IONTEePUEBIUM BPE,
KOTOpH# 3arilaxyBaeTCA C TIOMOOBH B.,Y. CHCTEM ¥ HE IOPHU—
BIeKIH OH K yrOJOBHOH¥ OTBETCTBEHEHOCTH.

CucreMa JOGPOBOJLHOTO CTPaXOBAHHWA MOXET, KOHEUHO, TaKXe
3ariafuTh NPUYWHEHHER BPeI HIU BOBMECTUTEL YOHTKU NIO-
BPeXILEHHOTO HMyHecTBa. ‘B 8TUX ciayuasX, Bce-xe, OOTep-
nepmufl- fogxes 6paThk Ha celsa GONBWYH ILOAK PacXOoLOB UYeM
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B B.y. CAyuagxX ¥ OH 00A3aH NPeICTABUTL OCHOBATEJIbHHE
IoKasaTelbCcTBA BHHH Ipyro# cTopoHH. DbHBaeT, UTO KOM-
TeHCAUHK MOXHO INCIAyUYUTE Jerue uepes cyLebuuil mpouecc
yeM OT crpaxoBoll kommanuu. KHpome TOro MuHorde us Tex,
KOTODHEe ABIANTCA MaJOUMYLUMU HI¥ 0O IPYyTUM IPHUUUHAM He
MOTYT NOJNL30BaATHCA yCAyramu ofmecTBa, ¥ He B COCTOZHUHU
O3BOJNUTL cefe CTPaxXOBaHWA; a C IPyro#d CTOPOHH OHH Kak
a3 uacTO CTAHOBATCA NOTEPIEBNUMH B IPECTYIICHUAX U Ta-
KuM o6pasoM GOJBEE BCEro ¥ HYXLaWTCA B MaTepPHalbHO~BKO~
HOMUUECKON noMomH.

IlpoTuB jajibHelmero pas3BUTHA Tako# CHCTEMH BHCKAa3HBA-
JUCHL MHEHHA, KOTOPHEe apryMeHTHPOBaJHCh KaKk HEUETKOCTLN
kracCcUPAKAAY BUKTHMU3EIUH, TaK W BHCOKO# CTOHMOCTBN
ofazaTenbHOTO ¥ JZOGPOBOJBHOT'O CTPaxXxoRaHUg. Onperenenue
CYMMH CTPaxoBo#f mpemuucTano OH ITOBONLHO TPYILHHM. HKpome
TOTO CymMecTBYEeT ¥ aprCyMeHT IPOTHB CTPAXOBAHUS OT I[OBPEeX-—
Ienui#l, NpPUUWHEHHHX NOCTYIKOM KOTODHH ZJouaxen OHI OH IO-—
BIEYE C cOB0# yroJlOBHYKW OTBETCTEBEHHOCTE: TaKafg CHCTeMa
Morja OH NPUBECTU K IpeHebpexeHWKW Bceobme# poJu yromgos-—
HO-IIPaBOBO}# CUCTEMH, eCJW CTalo OH H3BECTHHM, UTO IOTEp-
IeBOHe CMOTJIH OH JEerKO HOXYUYUTL KOMIEHCAIUI 3a IPpUYH—
HeHEH# UM Bpe] OT CTPaXxoBOH KOMIaHUH.

HOBHE TEHIEHIYY PASBUTHUA

Bo mHOrux ctTpaHax Bo3pacTaeT HHTEpec K IPAMOMY COIOC-—
TZBICKEUN NPaBOHAPYNHTENA C HOTeplneBmuM. OO6HUHO NOpel-
IarawT ONHY W3 CJIELYOmMUX TpeX (GopM COUocTaBlIeHus: 1)
JTOJIOBHO-IPABOBAA Npolenypa OpelgaraeT BO3IMOXHOGTD
IBYyCTOPOHHETO JIOIOBOPa UACTHOI'O XapaKTepa, HO CBA33H-—
HOI'O C CyneOHHM NPOIECCOM; TaKO# LOTOBOP MOXET CTAaThk
NpUHATHM BO BHUMAHWE CO CTOPOHH CYILbU HIM OH MOXET La—
ke HCKINUUTL NPUHATHE CYIOM OKOHUATENbLHOTO pemeHud
(cM. Huke yxasaums Ha Jeja C YacTHHM OO6BUHeHHEeM) 2)
oBe CTODOHH MOTYyT BCTpPEUaThCH 3a OpefesamMu cylrebHOTO
upoiecca HO HCHOJAb30BATh NPH STOM IIOMOmL IPHMUDKATEINS
(xoropu#i MoxeT GHTH W NOMKHOCTHHM JUIOM) M 3) oTH LBE
CTOPOHH CTapanTCA PemuTh IpoblieMy HenocpeicTBeHHO 0es
BMEMAaTEJbCTBA CO CTODPOHH,

[lepBad BO3BMOXKHOCTEL (BTO OTHOCHTCA ¥ K LBYM NOCJIELHUM)
ocymecTBUMa CKOpee BCero Torfa, KOoTha NpaBoHapymeHwe

~ He cepresHoe. CymecTBYWOT, KOHEUHO, HULEOJIOTHUECKHE
NPUYUHH, KOTOPHE MNPOTHB TOTO, urobH pea3bupapmuii yroros-
HO-IIPABOBHE Jejla CYyneOHHHE mpolecc zakaHYuBalca OH IPOCTO
pesyasTaToOM, KOTOPHY OCHOBHBAaETCHA Ha LOTOBOPE UACTHOTO
Xapaxrepa.

Uro kacaeTcd BTOPOTO W TPETLETO BapHaHTa CAELyeT OT-—
METHThL, 4YTO JOCTUXEHHEe HePOPMAJILHOTO pEeNeHus KOHQIUK~
Ta ~ BO MHOTUX OTHOMEHUZX JAyume ¢gopMalbHOro. JaHHOH
MOZenu ciejoBano OH JaThk NPEeJIOUTEeHUe B CJyyae BCeX
He3HAUUTENLHHX IpaBoHapymeHufi, KOTOpHE HanpaBIEHH Ipex-
Ie BCETO NPOTB YaCTHHX JUL, OCOOEHHO 3TO0 KacaeTCH CIy-
Jyaes, KOTZa MEXLY TOTepHeBmTM M IPaBOHAPYMUTEJEeM HMe-—
OTCE ocofie c¢BA3H (Kak B cayvae pebeHKa-pPONMTENs, Cy-—
Upyr, CocejoB W T.H.). Hu TOT HW Ipyro# BapHaHT He
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npelnonaranT, uTOGH NpaBOHapymeHwe 06paTHio Ha celba
BHUMaHWE YTOIOBHO-IPAaBOBOH BiacTH.

Ipyroe memo - Kak OpraHHSOBATH YIOMAHYTOE NOCPETHHUECT-
BO MIH NPAMYH BCTpeuYy Kak MOXHO Jayume. FEcaum oprasusa-
U#OHHAS CTOPOHA CTAHOBUTCHA HACTOILKO CJOXHOH, YTO mOpu—
MHUDHTENYU HYXIalIuck OH B ocobom o6yuyeHHH, OPOLEIypH Ha-
noMuHany OH cOOMNOIEHUA OCOOHX HOPM, 3arrajuBaHue IpH—
YMHEeHHOI'O0 Bpeza cTalo 6H KIACCUPUHUPOBAHHHM, TO DTH Me-—
POUPHATHA CTanu OH HAUOMHHATE IO CEoell CTpYyKType cyLeb-—
HOTO pazfupaTelbCTBA.

HecmoTps Ha mpucymue TPYILHOCTHM MOXHO CKasaThb, YTO BTH
OIPeIJOXeHNA IIOKA3HBAKWT, YTO ‘B PACCMOTPEHWY DPOAU yTLOXO—
BHO-IPABOBO# uam IZpyroi opunuanrbHON CUCTEMH MOXHO HE
OTPaEuuuBaTh ceff ONpeleleHHHMH npernoroxexnuavmu. [o-
ueMy 6H HE pacCMaTpPHBATh HPOGIEMATHKY HOTEpHeBmEro/mpe-
CTYIHUKa BHe camoll cucremu? B OCHOBe 3JeCh IEXUT HIed
O TOM, UYTO KOHQYIMKT HYXHO PASPENUTHL MeXIy CTOPOHAMHE,
KOTOPHE HMENT OTHOWMEHWEe K HEeMy ¥ OHH Xe JONXHH Haliru
OOLXOZfAmee paspemeHue, lHLed 3axkiIwyaeTcd B TOM, YTO
noTepnesmufi ¥ IpaBOHApPYmMUTEeNh MOTYT BMecTe Halitm pas-
yMHOE pazpemeHue nnd KOHPIMKTA 0€3 TOrO, UTOGH TAXKEIO-
BaTHil annapaT yroJXOBHO-HPaBOBOH uau mzpyrofi odpuuuairb-
HO#l CUCTeMH BMENUBAJICHA B JeJO.

POJIb TIOTEPHEBINEI'O B IPEINYIPEXIEHUN [IPECTYIIHOCTH

HecmoTpa Ha TO, 4YTO BUKTHUMOJOTHKA OPOLEMOHCTPHPOBAIA
HaCKOJIBKO BaXHYKW — a MOXeT OHTEL Laxe pemanmyln - DPOXb
IIOBeIEeHHEe IOTEPIIEBMEro HrpaeT B HTHOJOTHY IpPecTylire-—
HUS, MOXHO ele CTaBUTE [OOJ, BONPOC T'OTOBO JU OOmMECTBEH—
HOe MHEeHHe TpeloBaTh HU3MEHEHHA NOBEJEHHS lOTEHINAJbHHX
NOTEePHeBNUX B LEJAX NpelyIpeXIeHus IpPecTyHHOCTH. Jpy-
THMHK CJOBaMy — BO3MOXHO JH OCYyHMeCTBJIeHHe Iepepacunpene-—
JeHud COIMalbHO# CTOMMOCTY U TAXENHX NOCIeICTBUI Ipec-
TYNICeHUST ?

HecoMHeHHO HaMmMeueHO, YTO B OHNDETEIEHHHX KPyraxX BHPaXH-—
A4 TOTOBHOCTL NPMHATHA MEP B DTOM HalpaBleHH#. Haupu-
Mep, Korja noaunelickue coofmawT, UTO OHU TOTOBH COBETO-
BaTh KaK IPELOXPaHHTHBCA OT Kpaxu ¥ rpabexa, pearknuyu nyb-
JUKY, OOHYHO, OUEHb NONOXUTEJBbHHE. I'paxiaHe TOTOBH B
HEeKOTOpo#l CTeneHM yMEHbHNATh PUCK NPEeCTYIIeHH# akTuBU3H-
Pya CBOK IEATeNbBHOCTL, HHOTIA Ja¥e W HEeCMOTpA Ha pac-—
xon. Ho B BTOM mepepacnpezeleHuy OTBETCTBEHHOCTH CTal—
KYBAWTCA ¥ C TPYLHOCTSIMH.

o BupuMoMy oO6mecTBEeHHOE MHEHWE W CYMECTBOBAaHUE ONpe-

JeJeHHHX IYXOBHHX LEHHOCTell CcTaBAT XeCTKHe I'DaHUUH pac-—
TPOCTPAHEHUN TaKOTO IepepacHpeieleHud — HeCMOTPs Ha TOo,
YTO yacTo OHI0 GH HAMHOTO Jerue W3MeHWTh NOBeIeHue II0-
TepleBmHX, 4YeM NpPecTYyIHHKOB., XOTA BT0 ¥ TaxK, 5Ty BO3-~
MOXHOCTE HEJb3f HEJLOOLEHMBATE, IOCKOJBKY IOTEHIHAJbLHHM



72

IIOTEPIIeBOVM HETPYILHO NPeNIPUHVMMATL ITIOHATHHE 3IAPaBOMYy
CMHCIY IpPeLOXPaHHUTEJbHHEe MepH W €CJH MH CPaBHHBaeM 8TH
MEepPH C BHCOKMMH IIPDAMEIMM H KOCBEHHHMEK PacXoOoIaMH IIpecTyll-
JIeHIfIﬁ, TO HX BHTOTHOCTE CTaHOBHTCHA eme 6oiaee OMYyTHMEHM.,

SAKJIOYEHNE

lepexox oT HacTosme# cucremn XK cucTeMe c Gogbme# opueH-
ranuell Ha noTepneBmero npuBeZeT C coboll MHOrO yayume-
muli, A BH3HBaeT J¥ 8T0 kKakue-Jubo npobireMuH? BoamoxHO,
YTO NOIXOE C OpueHTanueffl Ha NOTEPIEBIEr0 MOXET B BCE
fonrme#l Mepe HalpaBHTh BHUMaHHE Ha Te TPAfUUUOHHHE Ipe-—
CTYNJEHHA, KOTOPHE HalpaBIeHH TPOTHB OTNEIbHHX JIHYHOC-
Te#. Tarx MOXeT CAYYHTHECA OCOOEHHO B Ccliyyae NpecTyIiliae—
HU#, KOTOpHE NPUUYHHAKNT CpPasy OMYyTUMHE Bpex. J3TO MOIJIO
0H TIpUBECTH K TEM HEXeNaHHHM pPes3yibTaTaM, UTO Ha Ipe-
CTYIJIEeHUA, KOTOPHE XapaKTePHU3YHTCH TOJBKO NOBHHNEHUEM
ofmecTBeHHOY OUACHOCTH, HO He 00A3&TEjibHO OTPUIATENL-
HEMH pe3yabTaTaMH, a Takke Ha OpPeCcTyIIeHHus, KOTODPHEe MIpU—
BOIAT K BO3HHKHOBEHUK Bpela KOCBEHHO WUJIU MEeIJEHHHMH TeM-—
namu (Hanmp. mpecrynnenug B cdepe HapPYymEHUd TPYLOBOR muc-—
OUIIMHEE WId TPecTYMIeHus NPOTHB OKDYXEHHA) He ofpamanT
LOCTATOYHOI'C BHUMaHWsA., BO-BTODHX COCPEIOTOUEHHE BHUMA-
HEHA Ha NONOXeHWe MOTepPIeBmeTO MOXeT IPHESCTH K yXyLue-—
HUKW IplleccyalbHOM OXpaHH HOLO3PeBAEeMOTr0o. B-TpeThUX TEeH-
IeHUUA MOXET KOCEEHHO [IpPHBEeCTH K Has3HaueHWKw OoJee CTPO-
TUX HaKal3aHu$l OpecTynHuMKaM. XOTA NOJOXEeHHe MOTEePIeBmero
ocTaBieHO 0e3 LONKHOTO BHUMAHUA BCe-Xe [IpPH yIAYyUDeHuU
DTOTO NONOXEHHUA HeNb3A 3a6HBATH BaXHOCTH CymecTBOBaAHUA
cupaBeIauBOo# ¥ OecUpucTpacTHO# yTIOJOBHO-IPaBOBOW cuHcTe-
MH.
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OPENING STATEMENT

Distinguished representatives of the Secretariat of
the United Nations, the Council of Europe, the Inter-
national Association of Penal Law, the International
Penal and Penitentiary Foundation, the International
Society for Criminology, the International Society for
Social Defence, and our colleagues from the different
countries of Europe.

On behalf of the Helsinki Institute for Crime Preven-
tion and Control, affiliated with the United Nations,
I wish to welcome you to our seminar on "Towards a
Victim Policy in Europe".

It is a pleasure to see so many distinguished guests
gathered together in one room. In the course of this
seminar, we shall be dealing with many of the themes
of topic 3 of the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offend-
ers, entitled "Victims of Crime". The discussions will
undoubtedly be of great value in the preparations for
this Congress.

Instead of dealing with the wide issues encompassed by
the theme of "Victims of Crime", however, we have
chosen to focus on "Victim Policy”. During the past
years, a considerable amount of research has been
carried out in victimology; in your materials you will
find some very recent Finnish data. It may now be time
to move on from victimological issues to issues of
policy. What practical steps do we need to take in
order to develop our criminal justice system, and,
perhaps, our other systems?

Our agenda is a heavy one. Today, we shall have ‘the
honour of hearing some comments from several of the
eminent persons in this field in Europe. In order to
utilize our limited time as effectively as possible,
on Monday and Tuesday morning we shall convene in
working groups in order to deal with more specific
issues. On Wednesday morning we shall then again meet
together to discuss the reports of the working groups.

Again, welcome to our seminar. I trust that your time
here in rainy, autumn Finland will be spent enjoyably
in stimulating discussions and ~ it is sincerely hoped
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- in the exchange of new ideas in the never-ending
process of improving our criminal policy. In many
ways, you represent different approaches to the prob-
lems of the viectim. I trust that the mixing of these
approaches will be of great benefit to us alll!
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Wojciech Tomeczyk
Director of Cabinet
Warsaw

The Protection of the Victim of a Crime in the Polish
Criminal Justice System

T would like to devote my speech to a few problems
signalled within the subject matter of the first
Seminar. At the same time I am fully aware of the
fact that changes in administration of justice in
penal cases introduced with the intention to improve
the situztion of the victim of a crime are but a
fragment of the subject and scope of victimology.
What's more, the victimological conception of the
victim in the Polish legal system does not correspond
with the notion of "wronged person by crime", a term
which is scrupulously avoided in the discussion guide
on the first topic. I think, however, that the fact
that victimology entered the area of penal law in a
broader way than so far is of a key and most practical
-importance. It is not only because the interests of
victimology show clear links with the problems of
penal law.

It is so, because:

First - the maintenance of a balance between the posi-
tions of the perpetrator and the victim in criminal
proceedings is a redl and practical postulate. Pene-
tration of new areas and possibilities to help the
victim, defined according to the criteria of real
wrong doing, should not weaken attempts to solve the
existing and recognized problems;

Secondly - it seems that the fastest and most meaning-
ful progress in implementation of postulates voiced by
victimology is possible to attain by way of changes
within the system of justice in criminal cases;

Thirdly - restitution traditiorally already is and
probably will long remain one of major forms of indem-
nification of crime victims; in effect, the possibili-
ties to increase guarantees of repairing the loss per-
petrated by a crime by the perpetrator himself, expe-
riences of other countries stemming from the operation
of sometimes rather original solutions are worthy of
highest attention on the part of the administration of
justice and the comparison of their effectiveness.
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What are the major lines of development of Polish
criminal law and justice administration? From the
point of view of the conclusions and recommendations
of the 1lth Congress of the International Association
of Criminal Law in Budapest or the ones of the victim-
ology conference in Bellaggio in 1975 one could state
that the Polish system of administration of justice in
criminal cases is implementing a number of conceptions
thereon formulated.

This refers to the sphere of criminal law in all its
aspects, including penal exacutive law, the practice
of the administration of justice as well as social
practice in general.

As is the case with the majority of contemporary
systems of administration of justice in penal cases,
numerous provisions of the penal law in force in
Poland are aimed at the assistance of the victim of a
crime. This is provided for already by traditional
institutions, warranties of restitution such as a
civil suit in penal procveedings, the right of the
victim to appear in c¢riminal proceedings as auxilliary
prosecutor, a judicial decision on the penal and legal
obligation to repair the loss caused to the victim or
money on the part of the perpetrator for pain and
injury. Other measures for the protection of the
victim of a crime are also regulated by the law:

- the decision to hear a case at a non-public session,

- _the taking of depositions in the absence of the
accused,

limitation to a minimum of bodily inspection and
medical examinations dictated by requirements of
evidence, if the interests of the victim speak in
favour of such measures

-  deductions from wages of prisoners for the benefit
of compensation adjudged to the victim.

Within the framework of social security, some of the
things guaranteed are common medical care and gratui-
tous medical service for all social groups. One fea-
ture which occupies a high position in social policy
is gratuitous legal assistance - something which has
not been rendered without resistance on the part of
lawyers, by social institutions and organizations
that have established specialized bureaus.

Jurisprudence also appropriately devotes its attention
to the victim of a crime. Thus the Supreme Court
devoted one of its so~called guidelines for adminis-
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“tration of justice and court practice - a specific and
important institution in our system of administration
of justice - to the matters of protection of the
wronged person. The Supreme Court solved in a binding
form for all courts a number of practical questions.
Thus, e.g. it stated that if the law provides only
for the obligation of the perpetrator to repair the
loss caused by the crime or the possibility to adjudge
payment for pain and injury for the benefit of the
wronged person, courts should issue an appropriate
decision to the benefit of the wronged person, even
if such a person presents no action to this end. It
seems that the justification of the guidelines is of
much greater importance than the guidelines them-
selves: it points to the need to give the wronged
person moral and material satisfaction. Also the
principles of social coexistence and justice in gene-
ral call for alleviation of the losses whenever it is
possible.

Concentrating attention now on the question of resti-
tution alone, I would like to state that the legal
institutions that serve restitution are not deemed
satisfactory. This is not only the opinion of doc~-
trine or administration of justice. The Codification
Commission gave a negative answer to the rather retho-
rical question of the effectiveness of these institu-
tions of law. The proposals concerning changes in pe-
nal law formulated by the Commission in their signifi-
cant part refer to the release of the role of the
victim of crime from the straitjacket of formalism and
the helping of the wronged person in pursuing restitu-
tion. In this connection I would like to draw your
attention to the line adopted by the Codification
Commission in providing solutions to this question.

It presents . a solution to the well-known dilemma of in
what way the improvement of the position of perpetra-
tors, evident in contemporary systems of administra-
tion of justice, should be balanced by improvement of
the role of the wronged person. The Codification Com-—
mission decided on the improvement of already existing
institutions, on their major amendment and adjustment
to the requirements dictated by practice. It, however,
did not decide to supply alternative solutions, which
would present an attempt to break the relation between
penalty and restitution. Corresponding to it, the so-
lutions that were to emerge - such as for example in
the case of penal law reform in Finland as partial de-
penalization -~ seemed too risky, and for many reasons.
The entire system of Polish criminal proceedings is
subjugated to the principle of prosecution by the
court and legalism.

This is true to such an extent that even in the case
of the rather limited number of crimes prosecuted on
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the basis of a private lawsuit the prosecutor may file
‘a public case against the position of the wronged per-
son, Another element that is also not without import-
ance are concerns that an expansion of the catalogue
of crimes prosecuted in this way and, what follows,
greater independence of action on the part of the
wronged person would create inequalities in the prose-
cution of crimes and the administration of justice.
What is more, it might give rise in the public percep-
tion to the idea that there are possibilities "of
buying off the administration of justice". 1It is a
concern fully justified in the case of a community,
which such as the Polish one is highly sensitive as
regards egalitarism and which continués to be charac-
terised by a considerable differentiation of the eco-
nomic status of its members. We experienced such an
attempt a few years ago, after & dramatic turn in our
penal policies. It consisted in a much broader appli-
cation of the conditional suspension of the penalty of
deprivation of liberty, with the parallel adjudgment
of a peralty of a fine. But these are only details
which I might discuss at a working debate in groups.

To return to the changes proposed in the amendments to
the penal law, I would wish to state their ideology.
It boils down to the view that the state's function
consists not only of the adoption of a legal order,
but also of its direct execution as well. It is the
entire system of penal law, inter alia, which protects
the rights and interests of the members of the society.
If it is so, then the wronged person should be provid-
ed with the maximum of rights and guarantees so as to
be able to suit all harm done by way of a crime by
himself. This assumption formed the basis for an en-
tire set of new provisions, among which the most im-
portant ones are the proposal te vest the person
wronged with the right to appear in court as an inde-
pendent prosecutor, if the prosecutcor decided not to
file the case with the court.

It is also anticipated that compensation may faculta-
tively be adjudged by the court even for the benefit
of the wronged person who did not file a civil law-
suit. So far this institution has been applied in
cases of a loss at the expense of socialized property.

These and other changes in the penal law raise hopes
for making the system of administration of justice
more eifective from the point of view of restitution.
This stands in agreement with the view that reparation
of losses for the victim of a crime should be borne
above all by the perpetrator himself. Above all, this
burden is not only on him. This supplementary role
will, in the future, be performed to an ever greater
extent by state funds established for compensation.
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Such funds do exist in Poland, but so far they are
limited to concrete categories of crimes. This was
the idea of the alimony fund established in 1974.

The Post-Penitentiary Aid Fund seems to be more uni-
versal in nature. Although it has another purpose,
its statute provides also for expenses covered by

this fund designed to aid wronged persons and their
families. In practice, however, only limited sums are
designed for this purpose, and the way of rendering
such aid does not exactly fall in line with the known
assumptions of compensation. More appropriate 'in na-
ture from this point of view is the Alimony Fund,
which pays financial allowances to persons entitled to
alimonies, but who do not receive them. Thus, we have
to do with a fund designed not only for victims of a
crime, but also for most widely conceived victims of
non—execution of the alimony obligation provided for
in the family and guardianship code. A&And this is its
greatest merit. A year ago some changes were intro-
duced in the principles of operation of this fund.
These consisted, among others, in increase in the
maximum of paid alimonies from 500 to 2 000 zlotys
monthly and in simplification of the formalities re~-
quired to receive such allowances. In 1982 and the
first six months of 1983 the expenditures from this
fund totalled 1498 million zlotys. About 30% of this
sum was designated for aid to victims of nonalimen-
tation crime.  The fund collected a sum of 335 million
zlotys from persons remaining under alimony obliga-
tion. I quote this last figure, because the high per-
centage of sums collected came as a decisive argument
in favour of increasing the rate of allowance and
simplification of the formal requirements posed for
non-alimentation victims. Once again this points to
the relation between further growth of state financial
aid for crime victims (compensation) and the creation
of more effective mechanisms of execution of the obli-
gation to repalr the losses by perpetrators (restitu-
tion}). WNevertheless, we shall follow the experiences
of other states, more advanced in the development of
programmes of state assistance for crime v1ct1ms, with
profound attention.
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State Assistance to the Victim of Crime in Securing
Compensation: Alternative Models and the Expectations
of the Victim

I think we all are very much aware that the victim has
become a very popular person recently in Western

Europe and the United States. The ideological back-
grounds of this sudden emergence of the victim assis-
tance movement are quite diverse and it is very tempt-
ing to start a discussion of these various ideological
arguments in favour of the victim assistance movement.
However, I will restrict myself during this brief
introductory talk to trying to give an overview of the
empirical research findings concerning the real needs
and expectations of the victims themselves, because I
think a victim assistance movement which would not be
oriented very much towards the real needs and expecta-
tions of the victims themselves, would be a farce. I
think it is very important for victimologists to listen
to the victims themselves. And therefore I think empir-
ical research among victims is of great importance for
the victimological movement.

First of all I would like to discuss with you some of
the findings of research concerning state compensation
schemes. I think everyone who has looked into this
subject knows that the state compensation schemes of
most countries only cover a very small part of the
crime victims; only victims of very serious crimes of
violence are eligible for such a form of compensation.
However, the results of evaluation studies show that
even those victims who are eligible for this form of
compensation very often do not file a claim. Research
has shown that the main reason for this is that most
crime victims are not aware of these state compensation
schemes. Only about a fourth of all victims in the
United States who are eligible for this form of compen-
sation are aware of the compensation schemes. It is
even more surprising that even those victims who know
about these schemes are so annoyed about the way that
they have been dealt with by the police and the prose-
cutors that they do not want to have any more dealings
with another official institution and therefore they
do not file a complaint.
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There has also been some research among the benefici-
aries of state compensation schemes, victims who
really have received some amounts of money from these
schemes. The findings are again rather disappointing.
Even among the victims who have received compensation
there still seems to be a lot of criticism. In order
to understand the rather negative judgment even of the
beneficiaries of these schemes we have to know that in
most countries it takes almost a year before compensa-
tion is awarded to the victim. As you can probably
understand, the financial problems of the victim are
much more acute during the first weeks after the cr'ime,
but a year later most of these financial problems have
already been solved in one way or an other. So when
the victim receives compensation a year after the crime
has been committed, this usually means that it has
come too late for him. It is also clear from the re-
search that many victims are very much annoyed by the
red tape that goes with these compensation schemes.
They have to fill in a whole bunch of gqguestionnaries,
they have to give answers to all forms of gquestions
that are adressed to them by the state compensation
schemes and in fact some of them feel that they are
put on trial by the state compensation schemes and
they feel very much offended by this.

In particular I think it is important to observe that
many victims feel that they are not entitled to state
compensation but that the state hands out some form of
charity to them and they feel rather offended by this.
They feel they are entitled to compensation from the
offender, not from the state and they do not like the
idea of being given some form of charity. The people
that have established these schemes have often expect-
ed these schemes to have a positive impact upon the
attitudes of the victims towards the criminal justice
system. They hoped that a victim who has received com~-
pensation from the state will have a more positive
judgment of the whole criminal justice system. How=
ever, research in Germany, in Holland, in England, and
in the United States shows that victims who have re-
ceived compensation from the state do not have .a more
positive judgment of the criminal justice system at
all. Research in the United States has even shown that
victims who have received compensation from the state
were even more critical about the criminal justice
system than other victims, because their experience
with the state compensation scheme had even added some-
thing to their annoyment with official institutions.

7f I had to sum up the research evidence about state
compensation I can only conclude that usually it
gives too little, too late to too few of the crime
victims.
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I would then like to move on very briefly and discuss
the various forms of restitution from the offender.

I think there are three main models applied across
Europe., First of all there is the French model of the
"action eciyil" which means that a civil claim is filed
with the criminal judge by the victim himself. Ac-—
cording to this model the victim him/herself has tak-
en the initiative in filing a civil claim before the
criminal judge, which means that the victim has to
enguire when the trial will take place and the victim
him/herself has to prepare the evidence concerning the
damages. It is obvious that for most victims this is
an impossible task, especially if they are not provid-
ed with free legal aid. It is just a tremendous bar-
rier for them and most victims do not succeed in
filing a civil claim in this way. Even those victims
who do succeed in utilising this possibility will

find out eventually that the offender is financial
insolvent, and is simply not capable of paying any-
thing to the victim. So at the end of the day the vic-
tim may receive a verdict from the judge that he will
never receive any money because the offender is not
capable of paying it.

The second model which is utilised in several countries
is that restitution from the offender is a condition
for pretrial release or for probation. The advantage
of this so called probation model of course is that it
is the prosecutor or the probation officer who takes
the initiative and who can support the victim in
collecting the money. This is quite an advantage
relative to the French model. On the other hand the
experiences in the United States have shown that in
practice the model does not seem to be very effective
either, because it is very difficult to enforce this
form of restitution for the probation officer. He

has rno easy way of forcing the offender to pay the
restitution, and if the probation officer has to make a
choice between the interests of the offender and his
prospects for rehabilitation and the interests of the
victim in receiving restitution, most probation officers
tend to take sides with the offender and forget about
the victims. So in practice the restitution centers

in the United States do not seem to be particularly
effective from the point of view of the victim. They
might+ be very interesting ways of finding alternatives
for imprisonment, but they do not seem to be very
effective instruments for giving restitution to the
vietim.

The last model is the English model of compensation
orders which means that the judge can impose upon the
offender an order to compensate the victim as an alter-
native punishment. In this model the compensation is
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not a condition for ©probation but it is a fine which
is collected by the state and then transferred to the
victim. I think this model has the advantage that it
is the prosecutor who takes the initiative in asking
for compensation from the court and that it is also
the prosecutor who collects the money and hands it over
to the victim afterwards.

It is even more interesting, however, to see, that re-
search among the victims shows that the victims great-
ly appreciate this form of compensation. The research
even indicates that victims would prefer to receive
some amount of money by way of a compensation order

to receiving a more substantial amount of money from
the state compensation scheme. This is because the
victim greatly appreciates it that the judge declare
publicly that Mr. A has wronged the victim and is
obliged to make gocd to the victim by way of some form
of compensation. Even if the compensation is limited
financially to a very small sum of money, psychologi-
cally this form of compensation is greatly appreciated
by the victims.

If I may sum up the research findings on these various
forms of compensation, we have to conclude that al-
though the victim assistance movement is very fash-
ionable, very little has been accomplished up to now
on behalf of the victim. We have to look into the
ideological backgrounds of the various compensation
programs in order to understand this. The main thrust
behind the state compensation schemes came from a
feeling of uneasiness of the officials of the criminal
justice system about the inbalance between the concern
for the offender and the concern for the victim. They
thought that a state compensation scheme was an ideal
solution for this problem because this meant that
there was now an agency outside the criminal justice
system that would take care of the problems of the
victim and the criminal justice system itself could go
on with its own business of punishing offenders like
it had done for centuries. They felt that the state
compensation discharged the criminal justice system of
its responsibility towards the victim. I think this
is a highly mistaken concept. This is because the
victims of serious crimes first of all want to be
treated in a respectful way by the criminal justice
system itself. State compensation cannot make up in
the eyes of the victim for the neglect given to them
by the criminal justice system itself. The Crime vic-
tim wants to be dealt with respectfully by the police,
he or she wants to be informed about the legal status
of the case by the prosecutor, he wants to be repre-
sented in one way or the other during the trial. If
he is ignored by the criminal justice system, the state
compensation scheme cannot make up for this annoyment
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with the criminal justice system itself.

My final conclusion is that the criminal justice
system itself can play a very important function for
the crime victim and this function cannot be replaced
by the state compensation scheme. On the other hand
it is quite clear that the criminal justice system it-
self has to be modified fundamentally in order to per-
form adequately with regards to the crime victim.
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L effort d’esquisser quelques lignes générales d”une
politique victimologique en Europe, en forme de
suggestions d’un certain nombre d améliorations 3 ap-
porter au systéme de la justice pénale contemporaine,
présuppose, a notre avis, une exposition sommaire des
dispositions législatives en vigueur a cet égard, de
maniére & pouvoir procéder, ensuite, & la recherche
des moyens propres a rendre meilleure la position ac-
tuelle de la personne lésée, gridce, le cas échéant, 3
une assistance la plus prompte possible, a une consul-
tation appropriée de la victime, & une aide judiciaire
plus adéquate et & une facilitation des procédures de
revendication et de payement indemnités de toure sorte.

-TI-

a) Dans le domaine constitutionnel, notre Constitu-
tion (votée le 9 juin 1975 et entrée en vigueur le 11
juin 1975), contient les prescriptions suivantes, &
1’égard de la protection de la victime d’une infrac-
tion:

i/ "La loi fixe les conditions dans lesquelles
1’Etat, aprés décision judiciaire, accorde une indem-
nité aux personnes qui sont injustement ou illégale-
ment condamnées, détenues ou privées de toute autre
maniére de leur liberté personnelle." (art. 7 al. 4).

ii/ "Les contrevenants aux dispositions sur 1°in-
violabilité du domicile, sont tenus "de dédommager
entiérement la personne lésée, conformément aux dis-
positions de la loi." (art.9 al.2).

b) En outre, d’aprés notre Code civil (publié le 15
mars 1940 et entré en vigueur le 23 février 1946),
"celui qui, contrairement 3 la loi, cause par sa faute
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un dommage & autrui, est tenu & réparation.” (art.
914). Plus spécialement; "indépendamment de 1 indem~
nité due en raison du préjudice patrimonial causé par
un acte illicite, le tribunal peut allouer une répara-
tion pécuniaire raisonnable, suivant son appréciation,
pour cause de préjudice moral." Ceci "est notamment
applicable & 1 égard de celui qui a subi une atteinte
a4 sa santé, & son honneur ou & sa pudeur, ou qui a

été privé de sa liberté". Et "en cas de mort 4 homme",
une telle réparation "peut &tre alloude & la famille
de la victime & titre de pretium doloris." (art.932).
I1 faut ajouter que ladite prétention "n’est pas ces-
sible et ne se transmet pas aux héritiers, a moins
gqu’elle n"ait été reconnue par contrat ou qu’une as-
signation en justice n‘ait été signifiée & son
sujet."” (art.933). D ailleurs, selon 1l art.105 de

la Loi d’introduction audit Code civil, "1’Etat est
tenu a dédommagement en raison des actions ou omis-
sions contraires & la loi commises par ses organes
dans 1l"exécution de leurs fonctions publiques, & moins
gue 1l°action ou omission ne résulte de 1 inobservation
d“une-disposition édictée dans 1 intérét public. L au-
teur est également responsable solidairement avec
1'Etat, etc.". Il faut aussi noter, que les parents
sont déchus de leur fonction parentale, s’ils sont
condamnés "en dernier ressort & un mois au moins d em—
prisonnement pour une infraction volontairement com-
mise et ayant trait & la vie, & la santé ou & la mo-
ralité de l”enfant (art.l1525).

c) C’est 3 base des articles précédemment mention-
nés que notre Code d instruction criminelle (publié

en 1950 et mis en vigueur le ler janvier 1951) permet
3 la personne lésée de se porter partie civile devant
les tribunaux pénaux, en demandant une indemnité pour
cause de ses dommages pécuniaires ou méme de ses souf-
frances morales provoguées par une infraction, ainsi
que la restitution des choses, si possible, & leur
état existant au temps de sa commission (v. art. 63).

La partie civile s’exerce contre 1 inculpé et, le cas
échéant, la personne civilement responsable (ou bien
ses représentants légaux) (art.64). Le tribunal répres-
sif saisi de 17infraction ne peut pas juger les pré-
tentions de la victime en cas d acquittement. Il est,
d’autre part, autorisé par la loi (art.65. al.2)3 ren-
voyer la partie civile devant le tribunal civil s7il
s‘agit d‘une affaire non liquidée, dans laquelle la va-
leur de 1l objet est supérieure & quinze mille drachmes,
mais seulement en ce qui concerne les intéréts qui
devraient &tre jugés par la juridiction civile.

Bien entendu, la victime a la possibilité de former une
demande civile devant les tribunaux civils, en se li-

. ~ . ’”
mitant dans ce cas a prendre part au proces pénal
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seulement en qualité de témoin. Néanmoins, il ne perd
pas le droit de quitter la voie civile avant le juge-
ment définitif de son affaire et de soumettre ses pré-
tentions & la juridiction pénale saisie de 1 infrac-
tion qui a causé le dommage. (art.66 al.l)

La partie civile a les mémes droits que la loi re-
connait & 1 accusé; & savoir de désigner un ou plu-
sieurs défenseurs, de participer & tous les actes de
la procédure (a 1l exception en principe, des déposi-
tions du prévenu ou des témoins pendant 1 instruc-
tion), de prendre communication du dossier, de faire
appel du jugement, de se pourvoir en cassation, etc.
(art.96 et s.)

Une autre garantie pour les prétentions de la victime
est 1 institution de la personne civilement respon-—
sable, & savoir de la personne gui selon la loi est
tenue a 1"indemnisation, ayant également, en principe,
les droits reconnus au prévenu et & la partie civile.
(art.89-95)

On doit encore noter, qu’en vertu de la disposition
constitutionnelle sur la libérté individuelle citée
ci-dessus, le Code de procédure pénale régle 1" indem-
nisation par 1°Etat de celui qui a été injustement
condamné ou provisoirement détenu. C’est le tribunal
pénal gqui constate une telle injustice de la part du
juge et le tribunal civil qui décide du montant de la
compensation. (art.533 et s.)

Enfin, la victime doit s occuper elle-méme de 1l exécu-
tion du jugement de la juridiction pénale en ce qui
concerne ses intéréts, sans 1l intervention du minis-
tére public. (art.570)

d) Egalement, notre Code pénal = (publié en 1950 et
mis en vigueur le ler janvier 1951) contient un grand
nombre de dispositions visant la protection de la vie-
time, au moyen de 1 infraction liée a la plainte, de
la définition des conditions de son consentement en
tant que fait justificatif et en faisant dépendre la
libération conditionnelle de 1 indemnisation de la
victime, etc., sans, pourtant, méconnaltre

les cas ol c¢’est la partie lésée qui a provoqué 1 au-
teur a commettre son infraction.

Plus spécialement:

i/ On pourrait, tout d“abord, noter une grande caté-
gorie de crimes et délits dont la poursuite pénale

n“a lieu que sur plainte. Il s’agit d"infractions
notamment contre les moeurs, comme par exempla le viol,
1l attentat & la pudeur, 1l acte impudique commis abu-
sivement, les rapports sexuels obtenus par ruse, le dé-
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sur un mineur et lattentat & la pudeur par abus
d“autorité gquand la victime est du sexe féminin (art.
344).

Dans tous ces cas "la punissabilité s “éteint si la
personne qui était habilitée 2 porter plainte ne 1l a
pas fait dans un délai de trois mois & compter du jour
oll elle a eu connalssance de 1l acte commis et de son
auteur ou de 1°un des participants" (art. 117 al.l).
En outre, le méme effet est produit par "le désiste-
ment exprés" de ladite personne auprés de 17 autorité
compétente (art. 117 al. 2). Egalement, "la plainte
peut étre retiréde par le plaignant conformément aux
conditions déterminées par le Code de Procedure pé-
nale". Mais, ce retrait "ne prodult pas d’effet a
1"égard de 1’ 1nculpe qui declare 4 1l autorité compé-
tente qu'il s’y oppose". D ailleurs, "la plainte re-
tirée ne peut étre déposée une nouvelle fois"{ art.
120 al.l et 3).

I1 faut, en plus, ajouter, que "le droit de porter
plalntﬁ appartient & la victime directement atteinte
par -l acte punlssable"(sauf si une disposition expresse
de la loi en décide autrement) "Si la victime est agée
de moins de douze ans revolus, le droit de porter
plalnte appartient 3 son représentant légal.” Si elle
est 8gée de p]us de douze ans , "ce droit appartlent
concurremment & son représentant légal et d elle-méme";
et si elle a dix-sept ans ou plus, "il n'appartient
gu’a elle seule". Enfin, lorsque le droit de porter
plainte "appartient concurremment 3 plusieurs personnes
le droit de chacune d’elles est indépendant de celui
des autres" (art. 118).

ii/ Quoique le consentement de la personne lésée se
trouve parml les falts justlflcatlfs, notre Code pénal
punlt d une peine d emprisonnement (a savoir de dix
jours a c1nq ans):

1) Celui qui "a décidé et accompli un homicide sur la
demande sérieuse et instante de la victime et par
pitié pour elle" (euthanasie: art. 300)

2) Celui qui, "intentionnellement, incite une personne
au suicide ou lui préte assistance dans ce but", si
"le suicide a été réalisé ou tenté" (art. 301).
Egalement, un tel consentement ne peut pas justi-
fier 1'usure (art. 404),  1la spéculation illicite
(art. 405), 1 enlévement consenti d’un mineur du
sexe féminin, non marié, &gé de moins de 21 ans
(art. 328), le rapt de mineurs (art. 324), le dé-
tournement de mineurs 3gés de moins de quinze ans
(art.339), etc.

D autre part, reste impuni:

1) l'avortement pratiqué par un médecin avec le con-
sentement de la femme, "si la conception a été 1la
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conséguence d’un viol, de 1"abus d une personne in-

capable de résister, de la séduction d’une jeune

fille de moins de gquinze ans, etc"(art. 304 al.5).
2) la trensplantation (& savoir les prélévements d or-
ganes en vue de greffes), lorsqu’elle a lieu:

- en vue d“un diagnostic médical ou méme dans un
but thérapeutigue;

- sur un donneur ayant capacité de contracter, avec
son consentement écrit, sans idée de rémunéra-
tion; et

- dans des conditions telles gque 1l opération ne
comporte aucun risque grave pour sa vie ou sa san=
té. (Loi 821 du 12/14 octobre 1978).

iii/ 1I1 faudrait, ensuite, ajouter que - en vertu de
la disposition constitutionnelle citée ci-dessus -
1’auteur d’une arrestation ou séquestration arbitraire
est puni d’une peine d emprisonnement (de dix jours &
cing ans) (art. 326).

iv/ D’ailleurs, une récente loi (1272/1982) a procédé
A la division de mineurs victimes de détournement en
trois catégories, auxquelles s appliquent des peines
différentes. Ainsi, celui qui commet un acte impudique
avec une personne de moins de 15 ans, ou par détourne-
ment la conduit & se livrer & un tel acte ou & le
subir, est puni:
1) d”une peine de réclusion de dix ans au moins, si
la victime est 3gée de moins de dix ans;
2) d’une peine de réclusion de dix ans au maximum,
si la victime est 8gée de dix ans accomplis, mais
moins .de 13 ans révolus;
3) d'une peine d emprisonnement (de dix jours & cing
ans), si elle est 8gée de 13 ans accomplis.

En outre, le tribunal peut imposer seulement des me-
sures éducatives ou thérapeutiques (3 savoir non cor-
rectionnelles) & 1l”auteur qui n’avait pas atteint
1°8ge de dix-sept ans révolus au moment de 1l infrac-
tion. Enfin, la poursuite pénale est arrétée en cas
de marriage entre le coupable et la victime.

v/ Dans le domaine de 1°exécution de la peine, une
des conditions de la libération conditionnelle du dé-
tenu prévues par notre Code pénal (art. 106 al. 1),
est d’avoir rempli, dans la mesure du possible; les
obligations imposées par le jugement envers la vic-
time imposées par le jugement.

vi/ Tout & fait différent est le cas de la victime
qui par son propre comportement a provoqué 1l infrac-
tion. La lésion corporelle simple (& savoir non dange-
reuse, grave ou mortelle) et 1l injure Qeuvent étre
exemptées de toute peine; si elles ont été commises
"sous 1l emprise d° une juste colére provoquée par un
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acte immédiatement antérieur, particuliérement cruel
ou brutal, gque la victime a commis contre" 1 auteur
ou en sa présence (art.308 al. 3 et 361 al 3).

e) Enfin, dans le domaine de la législation pénale
spéciale on devrait mentionner 1 assistance voire
judiciaire offerte par des Sociétés de protection des
mineurs aux enfants et adolescents victimes d7in-
fractions, ainsi que toute autre aide possible as-
surée par les organisations protectrices de la jeu-
nesse fonctionnant dans les grandes villes du pays.

f) Pour compléter cet apergu de la situation en Greéce,
il faut mentionner la protection du consommateur,

cette grande victime, habituellement inconnue, de la
criminalité des affaires. Le consommateur -jouit d une
protection civile et administrative, mais sa protec-
tion pénale se limite & des sanctions d’ordre correc-
tionnelle contre les auteurs d infractions contre les
biens, sans qu’il existe des dispositions spéciales
au niveau préventif, sauf la publication du juge-

ment 'qui pourrait, peut-&tre, protéger les gens contre
une activité économique dangereuse pour leurs inté-
rets. .

-III-

On est ainsi arrivé au point le plus important du Rapport:
la formulation de suggéstions propres & améliorer 1le
systéme pénal en vigueur du point de vue d“une nouvelle
politique victimologique en Europe.

La pratique judiciaire en Gréce et notre expérience
nous permet de faire les propositions suivantes, en
divisant les mesures les plus appropriées & cet
égard en deux catégories, mesures préventives et ré-
pressives:

a) La complication de la vie moderne a conduit a 1la
multiplication des rapports et des contacts entre les
hommes, ainsi qu’entre ceux-ci et les personnes mo-
rales dans le cadre notamment d entreprises de toute
sorte, au niveau tant national qu’international. En
méme temps, tandis que la civilisation  technolo-
gique, avec ses nouveaux moyens de satisfaction des
besoins et sa création d autres besoins, cofiteux pour
la plupart, rend 1l adaptation de 1l homme & ce nouveau
mode de vie difficile, 1l affaiblissement dangereux des
valeurs morales, la libéralisation des moeurs et 1 en-
vie de s ’acquérir les biens d autrui deviennent de
plus en plus communs.

Nous devrions donc chercher des moyens propres & pro-
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téger la société en protégeant ses membres. Il faut
commencer par une politique criminelle préventive, en
employant des sanctions propres & intimider mais aussi
a réadapter, sans pourtant méconnaitre les droits de
1’homme. D“une telle maniére, la peur de la peine et
la conviction que 1° auteur sera en tout cas puni,
constituent un facteur trés important pour freiner,
dans une certaine mesure, les intentions antisociales
et criminelles qui se manifestent souvent dans les so-
ciétés modernes. Neanm01ns, on ne peut pas ignorer

le grand nombre d infractions commlses par 1mpru—
dence, ol la negligence pousse & la criminalité. On
doit donc prendre des mesures pour aider les victimes
innombrables de ce genre d”infractions.

b) i/ En partant de notre législation en vigueur,
nous sommes d avis qu’il faudrait concentrer les ef-
forts sur les victimes de la délinquance d’affaires,
en protégeant efficacement le consommateur par des me-
sures législatives pénales, administratives et ci-
viles. Les organisations privées fonctionnant au
moment actuel et le r8le consultatif du ministére du
commerce sont tout a fait insuffisants a cet égard.

ii/ Il serait, d’autre part, nécessaire d’exclure
la plainte comme condition de la poursuite pénale,
lorsqu’il s agit d”infractions contre les moeurs qui
ont provoqué un scandale ou suscité la curiosité
publique, parce que dans ce cas mangue la raison jus-
tificative.

iii/ Une contribution considérable a 1 effort de
1’aide & la victime pourrait étre offerte par les
Sociétés de protection des mineurs et les Sociétés
de patronage fonctiomnant sous le contrdle du Mi-
nistére de la Justice.

iv/ En ce qui concerne 1l indemnisation due par
1°inculpé ou la personne civilement responsable, c’est
1°Btat qui devrait, & notre avis, s’en charger, au
lieu d imposer une peine pécuniaire au coupable ou au
responsable qui ne peut pas remplir ses obligations.

L Etat devrait proceder ala 51mplif1catlon de la pro-
cédure concernant 1°indemnité qu’il doit payer aux
victimes d’une condamnation ou détention preventlve
injuste. Nous ne connaissons aucun cas ou 1'Etat
aurait effectué un tel paiement parce que nos juridic-
tions pénales n’ont jamais accepté une faute 3 cet
égard.

v/ Nous pensons que 1 institution de la "responsa-
bilité civile“, gui se rapporte au paiement des sanc-
tions pécuniaires, est 1ncompat1ble avec le caractére
exclusivement personnel de ces peines, déclaré par
notre Code pénal (art.58), qui dit que "la peine pécu-
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niaire et 1”amende sont éteintes par la mort du con-

P pA
damné; elles ne sont en aucun cas exécutées contre ses
héritiers."

vi/ 11 serait, d‘ailleurs, souhaitable de ne pas per-
mettre & la victime d“une infraction commise par un
mineur de se porter partie civile, étant donné . Que sa
presence au proces pénal a une influence tout & fait
negatlve sur 1‘effort tendant a établir la culpabilité
du jeune inculpé et sur le choix de la mesure la plus
appropriée pour son adaptatlon sociale. En outre, il
est bien connu que chez nous c’est le tribunal civil
qu1 est compétent pour juger une demande concernant un
prejud1ce patr1mon1al dans la plupart des cas, pu15-
que la personne lésée prefere se porter partie ci-
vile devant les tribunaux répressifs pour cause de
préjudice moral, dans le but d”assurer une condamna-
tion pénale qui faciliterait grandement la satisfac-
tion de sa demande d indemnisation par les tribunaux
civils,

vii/ On pourrait, enfin, souligner le fait indiscu-
table - chez nous au moins - que "l egallte des armes"
n‘existe pas en réalité, pulsque c¢’est 1 inculpé qu1
se trouve au centre de 1 intérét du 1eg1s1ateur pénal.
Sans nier la nécessité d aider celu1 qui porte sur ses
épaules le terrible fardeau de 1 accusation et rlsque
de subir une condamnation (avec toutes ses conséquences
pénales, admlnlstratlves, c1v1les, sociales, etc.), il
ne faut par oubller 1’existence & son profit de la
présomption de 1”innocence, étroitement 1liée a son
droit au silence, en combinaison avec le fait que le
mlnlstere public grec est le representant de la loi

et de 1 ordre public (pas de 1'Etat), s appliquant a
la recherche de la vérité, au sens de trouver et punir
le (et pas un) coupable.

Ayant donc comme point de départ les réflexions ci~
dessus nous sommes d avis que, tant le leglslateur que
le juge, devraient prendre en con51derat1on 1es in—-
téréts de la victime dans le but d’assurer un équi-
libre indispensable avec 1 inculpé et de limiter au
minimum les cas de manifestations antisociales de sa
part et les cas de vengeance.
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HATIPABJIEHVSA COREPIEHCTBOBAHUSA YI'OJOBHOIIPABOBOZ BAMMTH X IIOMOIM
KEPTBAM IIPECTYILIEHUA

X B
HP

u Baliuo Ban. Tlames
Boxrapua

I. Kax npaBuio, "xeprTBo#" mN60TO IPECTYUICEUA SABIA~
erca O6mMeCTBO, Tak Kak OpecTYIIeHWe BCEerga saTparuBaer
COOTBETCTBYNMUES COUMAJIbHHE OTHOMEHHS ¥ IEeHHOCTH: ycTa-
HOBJIEHHHH NpaBoONOpPANOK, 6e30HacHOCTh ¥ cnokoiicTBue Trpax-
IaH, OOmMEeCTBEHHYH WIH JHYHYKH COOCTBEHHOCTE, NIPUPONHYDH
Cpeiy ¥ T.I. B sTOM camMoM IMPDOKOM CMHCIE npofieMa Eep-
TBH, ONHAKO, BHXOILUT B4 IPEeJeNH yTOJOBHOTO IpaBa ¥ BUK-
TUMOJOTHH ¥ HMeeT cKopee ofmee COLHalbHOE K HOXHTUKO—
IpaBOBOE 3HAUEHHE,

ToyHOe ONpefeleHWe NOHATHA EEDPTBH JOIKHO BKIOYATE, IO
HameMy MHEHHO, TOJBKO Tex IHll, KOTODHM HaHEeCEeH HUJIU MOT
6HTH HaHeCeH JaHHHM IpecTynIleHueM ¢usmueckmit, mMopalb—
HHE WIM MaTepwalbuuil ymep6, He3aBUCHMO OT TOI'O, upaMol
sTo ymep6 (Hampumep, KOTja pPeYdh HIET O HOCTpalaBmHX B
kKaTacTpode no BuHE modpepa Iaccaxkmpax asrTobyca) HIM KOC-
penmn# (Hampumep, JIUmeEHe ZOXOIOB CEMBM YOHTOTO Ipagkia-
HEHa). CoIa OTHOCATCH, Kak BHAHM, He TOJBKO medcTBH-
TEJIBHO NOCTPalaBNHe XEePTBH OKOHUEHHHX IpecTyIuieHu#l ¢
NIpRYUHEHUEM Bpeja, HO M NOTEEUHAJbHHE XepPTBH IONHTOK
COBEepNeHUA TaKUX IpecTyIIeHu# u Tax HaBHBaAEMHX yIDOXa—
POEX Opecrylesu# (mampumep, HapymeHUs OpPaBuil 6e30mac—
HOCTH TpPyZa, HNOZBEepramwmero ONAaCHOCTH XHU3ER U 3LOPOBRE
TpymAmuXcH - cr.136 VK).

2. YronoBHOUNPaBOBaA 3amuUTa XEEPTB NpecTymIeHu#, HOHE-
MaeMHX B YKa3aHHOM 0oJee y3KOM CMHCIe, ofecleunBaeTcd
OIpexXNEe BCET0 NOCPeICTBOM CIenUalbHHX Pa3LeloB yIrOXOB-—
HOr'O 3aKOHAa, NPeIyCMaTPUBAOMUX OTBETCTBEHHOCTH B3a Ipe—
CTYHNJIEHUA NIPOTHB XHBHH, 3IOPOBEA, UYECTH, NOCTOHHCTBA,
IpaBR ¥ 38KOHHHX UHTEPECOB JUYHOCTH, PaBHO KaXk ¥ 3a Ipy-
T¥e NPecTyIIeHUs, IPUYHHANIEE BPel KOHKDPETHHM XepTBaM.
TaxoB TpPaJZWIUOHHHYE, XOPCHO HBBECTHHH eme ¢ IpeBHUX Bpe-—
MeH clocob yroloBHONPABOBOH 3amumrTu XepTB, IOZPOOHO pas-—
pafoTaHHHH B COBPEMEHHOH IEHAJUCTHKE, BUKTHMOIOIHH, A
TgKEe B IIPaBOTBOPUYECKOH IpaKTHKE. '

OcHOBHEMHU IIpo6lieMaMM, BOBHUKAONEMK B 5To# cBE3HM, AB-
Ag0TCA Npo6leMH I'PaHHUIl OXBaTa TPABOBOH perlaMeHTallly,
cTeneHy o6mecTBeHHOH ONMaCHOCTH TeX MI¥ HHHX IocAra-
TeIRCTB, BHJA ¥ pasMepa HaKazauuil, XOoTOpHe ciaexyeT 3a
HEUX OpenycMoTpeTh. IIpW KPUMHHAAW3AUUH H JEeKPHMUHAIH-~
3allM¥ paccMaTpUBaeMHX IegHHH caelyeT YUYHTHBATh: BO-
IepBHX, TPafulluli, OOHYAY, HAKOINIEHHHHY B COOTBETCTBYI-
me# cTpaHe BaKOHOLATENBHHI OIHT, YPOBEHL OOMECTBEHHOTO
IPaBOCO3HAHKA; BO~BTOPHX, I'OCIHOLCTEYWEHE B COBPEMEHHOM
Mupe MIPOTPECCUBHHE U I'yMaHHCTHUUECKHE NPUHNUNH B Pa3BH—
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THH YI'OJOBHOTO IIpaBaj; B-TPeThHX, @&KTYyalbHYH IOTPebHOCTE
B HOBHX 3aKOHOIATEJABHHX DPEINEeHHAX.

3. IloMMMO YyKasaHHOI'O TPaTUOHOHHOTO crocofa CymecTBy—
0T ¥ Epyrue (QOPMH YTOJOBHOUPABOBOH Z3amMHUTH U IIOMOMY
xeprBaM. OHH coOZepxaTcd KaK B HEKOTOPHX OOMUX IPUHUE-
nax, Tak ¥ B PALEe HOPM, OTHOCHAMUXCHA K OTIEILHEM Ipec—
TYIIEHHAM,

B xavecTBe mnpuMepa comi8mca Ha Takme HOPMH u3 O6melt =m
Ocobennoft wacTy YronoBHOro Komxekca Hapozmo#l Pecnybauku
Boxrapuu. Ilogo6HHe HOPMH CYMECTBYKWT B COBPEMEHHOM yIO~
JOBHOM 3aKOHOIATEAbLCTBE IOUTH BCeX cTpaH. Jarbreimue
YBEJIHUEHHE KX YHCIa ¥ UX YCOBEPMEHCTBOBaHME CHOCOOGCTRO-~
BaJo 6H ycHIeEuKw s@PeKTHBHOCTH yIOJOBHOUPABOBOH 3amuTH
XepTB IpecTynIeHui.

ChnenuanrHOe noJoxeHHe CT.l12 YK 06bgBigeT oOmecTBEeHHO
IOJIe3HHMK ¥ NIPABOMEDHHMH LeAHUA, COBEPHEHHHE B IIpeje-
nax Heobxommmo# obopoHH, Tem caMHM CTHMYJIEPYETCA CaMo-
samuTa J000# BO3MOXHOR XEDTBH UPECTYIJICHUA, a TaKke ee
3aMUTa TPETHUMH JHIAMH.

BUKTUMOJOTHUSCKHEE BJIEMEHTH COIEepPXATCHA K B IIPABMIAX O
TaX HasHBaeMol KpaBtume#t HeoO6XOZMMOCTH, NPEXYCMOTDEHHHX
cT.I3 VK, mearnw KOTOPHX TaKge ABASEeTCA HNOOYERIEHHE K aK—
THBHOMY IPOTHBOLeHCTBUH NPECTYIENM IOCAraTreIbCcTBaMm "Ea
JIUYHHE UJIY¥ UMYMEeCcTBeHHHEe O6iara XaKk CBOM COGCTBEHHHE,
Tak ¥ gpyroro xauua'.

C mpyro# cTOpPOHH, HEHAKa3yEeMOCTE B ClIyuae TOOPOBOIBHOTO
OTKa3a OT HEOKOHUEHHOH HIM OKOHUYEHHOH NOUHTKH COBETTe-—
HUA IPEecTYIISHUZ NP HaAJZWUuu ycroBull, IpenycMOTDEHHHX
cr.I8, u.3 YK, crEMyIHpyeT aBTOPa NPECTYIIeHUd K OJaro-
IPUATHOMY EJS REPTBH UOBSLEHUN.

4, OcofeHHas yacTh JI'OJOBHOI'O KOIEKCa COLEPEUT WeCTh
TPYOI ocofHX NpaBuil, O0ECHeYHBAKNMHUX [OBHMEHYH YTOJIOB-—
HOIPABOBYH 3aMUTy HEKOTOPHX XKarTeropui#t BO3BMOXHEHX XEDTB
HIU CTUMYJIHDYRIUX O0OmMEeCTBEHHO~IIONE3HOE NOBEIeHHEe Ipe-
CTYIIHEKa ¥ XEPTBH.

a) HODMH, OpelycMaTpuBapmue 0co6yH OTBECTBEHHOCTE 3a
nnocAraTersbCTBa Ha MAJONETHHX, HNPECcTapedHX, OOJBHHX, 3a-
BUCIAMHX ¥ OeCIOMONHHX JHuI. TakoBa OTBETCTREHHOCTE IIO
cr.I27, u.3 YK - 3a jomejeHHe IO camMoybuiicTBa 3aBUCH-
MOTO JIHIa IyTEeM EEeCTOKOTO C HuM ofpameHHA HIM CHCTEeMa-
THYECKOI'0 yHuUXREeBHA; 0 cT.I37 YK ~ 3a morBepXeHHe onac-
‘HOCTH ¥ HEOKaBaHHEe IOMOmY 6ecIOMOmMHOMY JHLY; To cT.I38
YK ~ 3a HeoKasaHUe NIOMOMH HaXOIAMEMYCA B ONACHOCTH JH-
Iy, O KOTOPOM IpPecTyIHuK obgsay 3aloTHTBCa; 110 cT. I40
YK - 3a HeoKasaHHEe IIOMONY IOCTPaIABHNEMY IPH aBTOTPaHC-—
IOPTHOM NPOMCHNECTBHM BOZHTEIEM TPAHCIOPTHOIO CpercTBa,



IpHYacTHEM XK NpoucmecTBuo; IO crT.l4I YK - 8a orxas 6es
YBAXUTEIbHHX [PHYUH B OKABaHWW MEeIHUMHCKOM moMomu 60Jb—
HOMY HJIX PoxeHune; no cT. I49 YK - 3a coBpalleHHe Majo-—
JeTHuXx; no cr.cr. 151, I52, u.I, a63.I n 3, I53, 187,
y,I ¥ 2 - 3a BCTYIIE€HHe B IOJOBYKW CBU3h, COOTBETCTBEHHO
U3HACHIOBaAHHE, I'OMOCEKCyalu3M B OTHOMEHHUW MAaJOJeTHETO,
fecnoMOmMHOro HIX 3aBHCHMOTO JAuNaj IO cr.cT. I87-I93 VK
-~ 33 TPECTYINEHHA NpOTHB MoXoZexu (UCTIzaHue, NIPHUHYE—
IeHMe K IPOCTHTYIUMWH ¥ NOIpomafENuecTBY, CIauBaHHE Ma—
JOJEeTHEr'0 ¥ ZEP.); m0o CT.287 VK - 3a NPOTUBO3AaKOHHOE MpPH~-
HyXIeHUE K CaMONpPU3HAHUL, Iadye NOKA3aHHA HIM 3aKINUYSHHUA.
Tlomo6uyn HanpaBJIEHHOCTE MMENT Takke cT.378, 14.2; cr.379,
4,2; cr.cT., 402, 405, 4I0, m."a", 4II, 4I2 YTONOBHOI'O
xromexca HPE.

6) YcuieHHas YroJOBHAA OTBETCTBEHHOCTE - KBANHIHLHUPO-
BAHHHE COCTABH — 3a IIPeCTYIJIEeHHA IPOTHB JHI, B OTHONE-
HUM KOTODHX MOXHO IPEIIOJOXHUTH, UTO OHU 00JamanT IO-
BHEEHHO# BHKTHUMHOCTBN IO CJIESIYHONUM IPUYWHAM:

- Husku#l sospacr (cr.I27, u.2; cr.I52, u.2, abz.l;
cr.I9I, u.3; cr.354-6, u.2, n."a"ij;

- PUINUECKHE WIH NCUXHUECKHEe HEeJOCTaTKH, Gecno-
MOmEOE COCTOHHWE, OEepeMeHHOCT: ¥ T.m. (cr.Il6,
afs.4 u 5; cr.I3I, a6z.4 YK);

— POICTBO UJIM COXUTEABCTBO C JUIOM, COBEPIUBIHM
npecrymnnesne (cr.II6, a6s3.3; cr.I3I, a63.3;
cr.I52, u.2, abz.2 YK);

- IOpoecCUOHaNBHHE cCTATyC, CAyXebHOe uIM obmecT-
BeHHOe mojoxenue (cr.IlI6, abz.Ij; cT.IB3I, abs.l;
cr.I48, a63.3 VK).

B) IlpemycMoTpeHVE NOHMXEHHHX CaHKNMH B cIydae NpPOBOLY-
pyomero mosefeHuda noctparasmero (cr.cr.lI8; II9; IR4,
9.2; I32 VK).

r) IoHuxeHHag YyTOJNOBHAA OTBETCTBEHHOCTL - IPHBHIEIHDO~
BAHHHE COCTaBH — B CJyuYae OKasaHWA IOMOEM IOCTPaZaBIeMy,
JUNOM, coBepmuBmuM npecrymiemue (cr.I23, u.4; cr.l34,
u.4; cT.343-a VK).

L) Iommwxennag yToOJOBHAS OTBETCTBEHHOCThE B Clydae BO3-
Memenus ymepba, NPHUYMHEHHOIO npectymienmeMm (cr.cT.I97,
205, 2I2a, 255; 259 YK u 1p.).

e) OcBoBoxIeHue OT yrOJNOBHOI OTBETCTBEHHOCTM XepTB Ipe-—
CTYNJISHHS, KOTODHEe HMEHHO B CHIY HTOTO UX KauecTBa TaKxe
OHIX BHHYXIEHH COBEPNUTEL npecryirexue (ct.306, m."a';
cT.307, u.2 VK - o Iullax, BHHYXIEHHHX K Iaue B3ATKH H
CHPOBOUUPOBAHHHX K Naue HUIH INONYyYeHUN BBATKH).

IIlpaxkTuka NpUMEHEeHHA IePeUYUCASHHHX BHIE IPABUJI IOKaBH-
BaeT, YTO OHM MMEeKT BecbMa dQdeKTHBHOE BOCIHTATEIBHOE
¥ npopuIaKTHYECKOE 3HaueHue, OTPaXadChk OCOOEHHO aKTHB-—
HO Ha NOCTKPUMHMHAJLHEOM HNOBELEHHM JHIa, COBEPIHBMNEIO
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mpecTyuneHue. Tax, HanpuMep, H3 BCEX OCYRIeHHHX B 1082
TOLY 3a OpHCBOEHue OOMEeCTBEHHOTO uMymecTBa 69% BOCCTa-
HOBHJIK ymepl ¥ IHOSTOMYy IOHeCHM HaKasaHue II0 IPHBHIETH-
poBaHHOE HOpMe - cTarre 205 YH. Ilpeobrazammee O60JBIKHH-—
CTBO OCYXIEHHHX 34 aBTOTPAHCHOPTHHE NPEeCTYUICHHS OKA3H-
BaeT NOMON: TOCTPafaBmMM ¥ Takxe noiBepraercg Oojgee
MATKAM Haxka3aHWAM 1o cT.l123, u.4, cr.134, u.4 ¥ cT.343-2a
YTOoJOBHOT'O KOILEKCAE. .

HeobxozuMo, IO HameMy MHEHHKW, 9TO0H B YTOJOBHHE 3aKOHH
BCEX CTpaH Bce fojee mMUPOKO BRIANUAIKWCH NOJOCHHE OXpa-—
HUTEJAbHHE ¥ CTUMYJAUDYOIHE HOPMH. Ilpu sTOM, OZHAKO, Cle—
IyeT HCXOIWUTH W3 YyTIYOIeHHHX XPUMHHOIOTUUECKHX, IPaBOBO—
COLUONOTHUECKNX, YTONOBHO-IPAROBHX ¥ COUUANBHO-ICHXOIO-
THYECKHX HccIexoBanui.

5. [JaHEZE UPaKTHKY, KAK ¥ BCE IPOBEIZEHHHE HCCIeIOBaHHA
TOKa3HBaKNT, YTO B Hamel cTpaHe HeET HM MaCCOBHX XEpTB,
HY OBOCOGNeHHHX IpylI Hacelerusa (OO DTHUUECKOMY, DEIu-
THOBHOMY ¥ IDPYyTHUM IDH3HaKaM), KOTOPHe Boobme obxananu
6n NOBHNEHHOM BUKTUMHOCTEM,., He cymecTByeT HUKakof Ha-~
INOHANBHOE HperpacHoJOXeHHOCTH K IPEeBpameHHn B RKEPTBY
KaK¥xX OH TO HE Owio npecTynnexHu#i, IIpy 3HaUUTEILHOM IIpe—
o6naZaHu¥ aTeHCTOB cperu Bcex O0JTapCKHX TpaxiaH, IpH—
HaJJIeXHOCTEL OTIZEALHHX JWUI K ONPeIeleHHOMY BepOHCIOBeZa-
HEPD He JjeJaeT HX 60Jlee BUKTHMHEHMHU. TO Xe caMOe MOXHO
CXa3aThk ¥ O JHUNAX, CTPAJalmHX (UBHUECKNMY HJIH ICHXUUEC—
KuMu OOJEe3HAMH ¥ HeIyraM#u, KOTOpPHe B Hame$ crpame IOIbL-
3yOTCA cIenuanrbuoif 3amurTo#t m 3aboTaMu KaXK CO CTOPOHH
TOCYyRapcTBa, Tak ¥ OOmMEeCTBEHHOCTH.

AneHTHUHO [ONOXEHME M MONPOCTKOB M IpecTapelux Joxei -
ofpexTa merocTHOR cucreMH BOPEKTUBHEX 3aKOHOLAJIEILHHX
¥ COIMaNbHHX Mep., B Hamell npaxkTuxke He HabapiaeTca CIe—
nuansHoi#t, oBocobigeMo# IO BO3PaCTHOMY NPHUBHAKY, BUKTHM—
HocTu (ZoHHHE [OKA3HBAWT TONBKO NOBHEEHHYH BHKTUMHOCTE
zere# ¥ CTapHKOB K aBTOTPAHCIOPTHHM IPOHCHECTBHAM, B

TO BPeMa K@K B OTHOWEHWM OONLNHHCTBA OCTAJNBHHX IPECTyI—
neyuit xopPOUIMEHT BUKTUMHIAIWY BTHX BO3BPACTHHX KaTETO-—
Pu#l BHAYMTENHHO HHKE CDEeITHEIO).

B Hapormo#t Pecnytavke Boarappyu e€xeTOLHO IpeCHBaeT MUIH
nmepecexaeT ee OKOJO 6 MHIIMOHOB MHOCTparuers. Oum cra-
HOBATCHA XEPTBAME NPECTYNACHHE B HCKINUNTENBHO PeIKHX
cayuaax (riaapHHM 06pasoM, TPaHCIOPTHHX IPOMCHECTBHIH),

¥ B eme MeHpmel#l cremeHm - upecTynicHu#, coBepmaeMEX Gox-
TapCKEMHE IpaxjaHaMy. SHaduTelbHad YaeThk TeX, KTO BCe-
®Xe CTaHOBHTCH HNOCTPAIaBNHM, CaMH CTaBuUT cefx B Heblaro-
NPUATHYKW CHUTYalun (IPOBONEDPYNT CKaHIal, 3aHWMARTICH He-—
IZO3BOJIEHHHMH BalOTHHMH CLEeJIKaM#, HE3aKOHHOH TOoprosiel,
HaApymanT JLOPOXHO-TPAHCIOPTHHE IpaBMWiIa ¥ CTaHOBATCHA CO-
TPEUUHATEIAME KaTacTpod).

HesaBuCHMO OT TOIrO, 4YTO B HameM OOmMecTBe HeT TaKHX CO-—
THAJBHEX TPYNON, KOTOPHE DPE3KO OTIWUYAJHUCE OH 0T OCTaJb-
HOT'O HaceleHua CBoefl NoBHMeHHO# BUXKTHUMHOCTLH, 3aKOHO—
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TaTenbcTBO Hapormmoit Pecuybauxy Boiarapum CoZepXuT, Kak
yEE OTMEeUaloChk, OCOOHE YTrOJNOBHOIPABOBHE HOPMH IId 3a-
HUTH HOLPOCTKOB, IpecTapelux, CONLHHX W yBeUHHX. Ilo=-
IOoOHHE IpaBUia M CAHKINK NPeLyCMOTPeHH TaKXe 3a IocAra-
TeJIbCTBa, HaIpPaABIeHHHEe IPOTHB HAIUOHAJBHOTO # PacoBOIO
pasercTsa (cr.crT.I62, I63 YK), 3a IUCKDUMWHAIIUO Ha pPe-
aurrosHo# ocHome (cr.cr. I64-166 YK), B3a TeHOUMI ¥ alap-
reuy (cT.cT.4I16-418 VK). OrcyrcTBHE (PaKTUIECKH COBEP-—
HeHHHX NPeCTYIIeHu¥ U COOTBETCTBEHHO, YIOJOBHHX JeJ IO
YVKa3aHEHM CTAThAM YI'OJOBHOTO KOLEKCAa CJIYXUT BEPHHM CBH=-
IeTeIsCTBOM IEeMOKDaTH3Ma Hameil NOJIUTHUYECKO# CUCTEMH,
TOBAPHIECKHMX ¥ DPABHOIPABHHX OTHOmNEHWH# MexIy TIpaxiaHa-
Mz B HPE, He3aBHCHMO OT OBTHHYECKHUX, DPEIUrHO3HHX, paco-
BHX K JIPYyTrux pasiuunil.

W B MeXIYHapPOLHOM IJaHe OOJXIapCKoe NPaAaBUTEILCTBO, XKaK

¥ BCA OOmMECTBEHHOCTEH, HACTOHUMBO COJEHCTBYNT pealmsaluu
uHunratus OOH, HaupaBIEHHHX Ha JNUKBUIANWN IHUCKPUMHHAIWH,
reHonuia, DPECTYIHHX NOCATaTEeXbCTB Ha IIpaBa UeJOBEeKa.

B bToM HanpaBlIeHuKM HEOCXOIMMH eme Ooiee HacTylIaTelbHHE
¥ 5PPEeKTHBHHE MEpH CO CTODPOHH BCEX IpaBUTENLCTB., BCe=~
MUDHaA OPraHU3aUuA MOXET IPHMEHUTE IPeIyCMOTPEHHHE ee
YyCTaBOM CaHKIWM IPOTUB PEXUMOB, KOTOPHE ¥ B HaWK IHH
IPOBONAT NOJUTHKY TIeHOIKLa, NOTaBISKT OTIEeJbHHE I'Dyl—-
NIH HaCeJeHWA, IPeclelylT HOJHTWUECKUX NPOTUBHHKOB, GOD-
POUXCA 3a MHD ¥ CBOGOZIY.

Heofxomumo, N0 HameMy MHEHHK, UYTOOH B HAUUOHANEHOM yIO-
JIOBHOM 3aKOHOIATEJECTBE BCEeX CTpPpar OHIU NPEeIYyCMOTPEHH
IpaBWia ¥ CAaHKIWH, HAUPABIEHHHE Ha OXpPaHy BO3MOXHEX
XePTB TreHoOLuIa, Ha IpecileloBaHue ILUCKPUMUHAIWK IO Paco-
BOMY ¥ PeJHTHO3HOMY UPH3HAKY K IPYI'UX IpecTyuieHuil mpo-
THB MEpPa ¥ UYeJOBEeUeCTBa. IT0 TeM Oojee HeoOXOZuMO ceii-
Yyac, ROTZa MUINTapHCTHUYECKHEe KPYI'M HeKOTOPHX CTpaH
BHOBL PACRUTa0T BOEHEYKW HCTEDHKY, VCHIHBAKWT TIOHKY BO-—
opyxeruil, TOJKag HaApPOLH K KOHOIHKTaM. He caelyeT 3a-
6HBATE, UTO KMMEHHO BOHHH CONPOBOREANTCA HAKOOJNBNUM HUHUC—
JIOM XKEepTB IOIUTHUYECKHX, BOEHHHX ¥ YTOJOBHHX IIpecTyIIe-
Hu#t, B TOM uHCle - Ge33aMUTHHX XeHNuH, feTell ¥ crapu-
K0B. M ecau OyneT IONymeH B3PHB TEPMOAEEPHOTO MHPOBOTO
KOHQIUKTa, 9TO ABUTCA TAXeNeRmWM IpecTyIlIeHueM OpPOTHB
MHEDPa ¥ 4YeJloBeuecTBa, MOIyMUM YHUUTOXUTE BCK COBDEMEHEYR
UEBHIAUBAIKN.

6., Ins coszjaHua cHenuPWUECKUX YIOJIOBHOIPABOBHX HODM,
ofecrneyuBalmUX 3amATY ¥ IOMONL XEepTBaM IpecTyIIeHwuil,

& Taxkke IJIA NPaBUIBHOI'O IPUMEHeHHA BTHX HODM Tpebyercsa
MOEPOOHOS M aHAIHTUUYECKOEe II03HAHWE B3aKMMOOTHOMEHUS
'"mpec TynHEK~KEPTBA".

YKa3aHHOe B3aWMOOTHONEHWE KMEeeT TPH PaAl3JUYHHX aclIexTa:

a) LOKpUMHHANLEHY, BEINUADMuH IpeIlmecTBYMIOHE CBA3K (HIH
OTCYTCTBHE TaKOBHX) M XapaxTep STHX cBaself — porcrBeH—
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HHE, IPYKECKHE, HUHTUMHHE, IPECTYIHO-COydYaCTHUUECKHE,
KOHQIUKTHHE , HeHTpanbHHe U T.I.}

6) axryanepHHE acrnexr, oTpaxammui BsammozeficTsme MexIy
TIPECTYNHUKOM H XepTBOH BO BpeMd NpecTyIINeHUH;

B) IOCTKDUMMHAJNLHHE acmexT, xacanmuiicd MX IOCIeIyomero
IOBEJeHUT .

C TOuXKHM B3peHmA YTUOJOBHOIPaBOBOH periaMeHTalVUM X ee Ipu-
MeHeHUS 0C0060 BaxHHE HHTepec NIPeICTABIAANT aKTyalbHOe
B3auMozeficTBMe M HOCTKPUMHHAIBHOE NOBeIeHue obeux CTO-
POH.

B xaxIzOM KOHKPETHOM IpPeCTYIIEHWM B3auMmozeiicrsme '"mpe-
CTYORHK-XepTBa" packpHBaeT PaAlIWUHHE BapHAHTH, COodeTa-—
HEf W CTEIEeHL aKTUBHOCTY ¥ YKOPHBHEHHOCTH IOBEIeHUA
ofBemx cTopoH. OHM JOAXKHH OHTL TOYHO YCTAHOBJEHH, Je-—
TAIBEHO M3YUEHH C TeM, 4YTOOH TOCTHUb OOOOmMEEHHX BHBOIOB
IO HCKIANUYUTENBFEO BagxHOH mpolbieMe: KAKOBO MOXET ¥ IOJKHO
OHTL TOBELEHUE XKEePTBH, UTOOH MaKCHMalbHO CIOCOGCTBOBATEH
Hauboaee O6IarONPHATHOMY IIA HEee HCXOXY.

B BmxrTEHMOIOTHYECKOH IWTEpaType NIperraranTCi palIRdyHHEe
MKaJH OIEHKY IOBEYNEHWS XEePTBH C TOUKM BPEHHA €T0 aKTHB—
HOCTH ¥ IpaBoMmMepHocTH. K mnpumepy, J. &panx u B.. Komo-
BaJIOB PasfeyalT JUl], NOCTPalaBmHX OT XYIHUTaHCTBa, Ha
clemyomue TPYINH: COBEPHEHHO HEBMHOBHHX] IONYCTHBIUX
HeHaIjexamee B MODPAJLHO~STHUYECKOM HJgaHE NOBEJEHUE, OB~
JIuABIEE Ha BOBHUKHOBEHNE M DABBUTHE XYIUTaHCKHX IeicrT—
Buii; COIPOBOLMPOBABIEX IPOTUB ceba ¥yruraHcKue Te#cr-
BHA BCOHM HENPABOMEPHHM NOBEIEHUEM.

TBOKN CHCTEMATHKY NperjaranT Takxe B. Meuzenscom, B. Ilo-
no6urcku#t; K, fAmaoxa, A. Taprakoscku, 5. Xoaucr, X. Te-
nuarep, X. A, lme#izep, K. MuasaBa, u Zpyrue, a B HPE -~
B. CramxoB u K. MureBa-flHueBa. I[OZOGHHE THUIOIOTHH, OX~—
Hako, He OyIy4Y¥ CBABAHH C YUETOM KOHKPETHOTO NOBEIEHH:
NPecTYNHHKE B KaXIOM OTIEJBHOM CIyYae, MMENM OH CIUIKOM
dopmanrHOe sHaueHue, lloBexenue Juila, NOABEPrmeroca Ha-
NafeHn®n, 337UCHT HE TOXKO OT €TI0 JIHYHOCTHHX KaUueCTB,

HO ¥ OT XapaxTepa ¥ HHTEHCHBHOCTHU HalaJeHud.

7. Mu cuMTaeM, UTO Pa3JHUHHE BAPHAHTH NOBEIEHHA XepPT-
BH HEe CJleIyeT u3yduaTh B OTDHBE OF BapPUAHTOB NOBEIEHUA
JHNna, COBepmammero OpeCcTyIIcHUE. Heof6xozumo Gonee yHH~
BEpCallbHO ¥ KOMIJNEKCHO HCCIeNOBaTh B3amMoielicTBue MeRIy
IPecTYIHUKOM K XepTBoH B Ka¥Io# M3 BOBMOXHHX THUIIOTE3

I.
B xm. "AKTyaJbHHE BOIPOCH TEODPHWM K HCTOPHHM IIpaBa H IIpH-
MEHeHs COBETCKOI'C 3aKoHOTaTeabcTsa', ITymambe, I975, c. 263.

g IpyTHE aBTOPH NOZXOLAT 60Jee KOHKPETHO NPH KIacCupumu-
POBAHWY HOBEIEHHS XEPTB (E. Gb6ppinger. Kriminologie, Miin-
chen, 1971, S. 294-299; H, J. Schneider, Viktimologie,
Tiibingen, 1975, 8. 29-85, 99-130).



99

IIOBEIEeHHAA KaXIOI'o0 M3 HHX.

B cayuae HacWILCTBEHHOTo nesnus (y6uficTBO, W3HacHIOBa—
HUe, TelecHOe NOBDPEXiIeHMe, I'pabex M T.K.) BOBMOEHH, X
IpuMepy, CIeLyomue THIOTE3H IOBeLEHHMA IPeCcTYNIHHKA:!

lleppasg rumoresa -~ HHTEHCHUBHAA aTPECCHA C INPOABIEHHEM
KECTOKOCTH, LMHM3MA H TOMYy IOZOGHOTO, UTO OTATYAET OT-—
BETCTBEHHOCTE (KBasudunupyomue o6CTOATEILCTBA), YCUIH~
BaeT BUHY WI¥ OOmMECTBEHHYKW ONACHOCTE IeAHHUA.

Bropasf THWIOOTE3a — HHTEHCHBHAA alPEeCCHA CO CTOPOHH Iipe~
CTYUIHHKa, KOTODaf HE CONPOBOXIAETCHA LONOIHUTENBHHMM IIPO—
ABJEHUAMK, OTHATUYADIHUMY YKOPHU3HEHHOCTH €I'0 NOBEIeHHA.

TperTsa ruUNOTE3a — HEMHTEHCHBHAA alPeCcCHUA C DISMeHTaM#

KOoJeOaHua WiI¥ HeIOCTATOYHO IejeHallpaBJeHHHX Ielicrauit,

MOCPEICTBOM KOTODPHX BCE XK€ OCYMeCTBIAETCH OIpeleleHHOe
IegHNe, coepEamee COCTAB UPECTYIICHHA.

YeTBEpTag THOOTE3a — OKasaHWe IOMOMY NOCTPalaBHEMY WIH
IpyTHEe NPaBOMEDHHE NPOABJEEXA B NOCTKpPUMUHaXRHOH cra-
IHH.

IlaTrag rumoreza ~ NOOPOBOJEBHHI OTKa3 OF HEOKOHUeHHOH mo-
THTKY UJIX TPETOTBPameHUEe HACTYIIEHUA IPECTYIHHX IOCIeI-
crBu#t y¥e OKOHUEHHOTO UPECTYIICHHA.

Ha npaxTuxe HepeIKH PasJUUHHE COUETAHHA H CTEIeHU B
PasBHTHY ar'peCCHUM COTIJNacHO IePBHM TpPeM rumoresaM. Hu-
TEHCHBHOCTL al'DECCHH, €€ HEIPaBOMEPHOCTh HI¥M 06a DTH
KauecTBa BMECTEe MOTYT Pa3BepPTHBATLCA IO BOcXomame# uiwm
110 HECXogAme# JuHum. BO3MOXHH TaK®Ke COUETaHHA DaBIHUY—
HHX BapHAHTOBATDECCHH ¥ OKa3aHWg I[IOMOmMY H xoﬁpOBOﬁbHoro
oTkaza (COrJacHO NOCHEIZHUM IBYM TUIOTE3aM).

8. JlwboMmy BapuaHTy HOBELEHHA JHI&, COBEPINANIETO Ipe—
CTYHIEHUE, XEPTBa MOXET IPOTHBOIOCTABHTE:
~ UHTEHCHBHYHW ¥ IPABOMEPHYX 3amUTy HUIU
~ PHTEHCHBHYHW ¥ HENPaBOMEPHYH 3aMUTY;
—~ HEWHTEHCUBHYKO ¥ NPABOMEDHYK 3aNUTYy;
— HEUHTEHCHUBHEYD ¥ HEIPABOMEDHYH B3amUTY;
- mpaBoMepHHE GesmeficTBre HIU Ipyroe Heirpans-—
HOE IIOBEIeHHNE;
- HellpaBOMePHHe 6OesrxeificTBue MIM ILpylroe He#drTpanb-
HOE TIOBEIECHHUE;
—~ IPaBOMEDPHOE CHOCOOCTBYKIEE IOBEIEHHE;
~ HeIpaBOMEpHOE CIOCOOCTBYyNIee IOBELEHUE;
— IpaBOMEpHOe IPaBONUPYNIEee HOBeleHWe, HE ABJAN-
meecHA 3amuToi;
—~ HeIPaBOMEDPHOE IIPaBONUPYHIEEe NOBEIEeHHe, He AB—
JAmeeca 3amuToi.

Ilomumo 06BeKTUBHO# OUEeHKH, JaBaeMO#l HCCIeIoBaTeleM HIU
IPaBONPUMEHANMUM OPI'aHOM B3ANMOOTHOMEHWKW "IpPecTIYIHUK-
®eprsa', crelyeT YUHUTHBATE W TO, KaK KaxIad H3 DHTUX

IBYX CTODPOH BOCIPHHAJNA ¥ OISHHIa NOBeJEeHWEe Ipyroi# CTOPOHH.



100

Ha ocrHOBe Taxux HNOIPOGHHX HCCIETOBaHH# M TOCDEICTBOM
0006méHNdg X PEesyAbLTATOB MOXHO IPUUTH K IPaBUILHEM BH-
BOZaM O TOM, KaKue DPEeKOMeHIaIuKH MOTyT OHTL CIelaHH B
OTHOEEHHUY NOBeJeHUA BOSBMOXHHX XEPTB Pa3JIWYHHX NPEecTyli—
HHX cuTyanu#f, 39TH DEeXOMEHZAUUW CIAeIyeT B IanrHelfimeMm
IPOBOZUTE B pealbHYyH LedCTBUTENILHOCTL KAK OYyTeM NIOBH-
meHEuA MHOOPMEPOBAHHOCTH I'PAXLAH ¥ BOCHUTATENBHHX MED,
TaK U IOCPEICTBOM NPEeLIOXESHHA 3aKOHOLATENILHHX Mep.
3aKOHOILZTEJIbHEE MEPH MOI'YT OHTHL HaOpaBIEHH Ha CTHUMY-
IUPOBaHUEe OJAaTONPUATHOTO IJNS XEPTBH IOBEICHUA U yCUIe—
HUue OTBETCTBEHHOCTH B3a OIACHOE IOBEeJeHHe npecmyanKa,
a B OTIeNBHHX CAy4YagX - M camo#t xepTBH.
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OXPAHA TIPAB IIOTEPIEBMETC B YT'OJOBHOM IIPOLECCE UCCP

3aMecTUTeIb

TIaBHOTO
Az Komap

TPOKypODa

BBOomHHE JOKYMEHT IO Ipo6iemMaM BUKTUMEOHY NOIUTHKM B Ep-~
pome ofecneuyuBaéeT cepre3Hynd 6a3y IIg OOCYREIeHuA IaHHHX
npo6ieM B CBASKH C UIOXZToToBKOH paBorm VII xomrpecca OOH,
IOCBANEHHOTO 60ph6e C NPecTYNHOCTHH KX o0palleHul C Ipe-
CTYIHUKAMU, '

ABTOPH CTOANK, HECOMHEHH), Iepe] CIOXRHOH npobieMoil BH-
60pa BOIPOCOB, HCXOIA W3 PasHOOOpasuA NOBHAHUA NaHHOH
ODpo6NeMaTHKH ¥ PasiuvHOoff MEPOTH TOJKOBAHUA BXOTAMUX B
Hee OCHOBHHX HoHATHH,

f xoTen 6m o6paTuTh Bamle BHUMaxHue Ha TO, YTO PaBJIHUHA
MEXIYy CONUalhHO-3KOHOMHYECKHMH CHCTEeMaMH HMENT NPHHIU-
NHarbHOE BHAUeHHWEe LIS (POPMYIWPOBKYE, BO3HHUKHOBEHUA H pe-
menus npobieM. JI09TOMYy HEKOTODHE BOIPOCH, UX QOopMyIn—
POBKA ¥ TPOEKTH DPENEeHWA HEaLeKBaTHH JIJ8 CONHAJIUCTUIEC-
KHX CTpPaH, [OCKOJIBKY B STHX CTpaHaX OHK pemanTcd He OT-
IeJbHO B 06JacTH BUKTHMOJOIHWH, a B paMygax ofmel#f cucre-
MH of0ecIeueHUA OCHOBHHX IpPaB X 3a60TH O TPYLOBOM UYEJIO-
BEKe.

JanHoe KOHCTATUPOBAHHE HE TOJbBKO He MemaeT OOCYRISHUN
BONPOCCB B IOJHOM o6memMe, HO, HaobopoT, IperBemaer, d4TO
Ipu OUEHKEe CUTYAIUE ¥ IPOEKTOB MeponpuATui#f Henbss O6y-
FeT 0OCTaBaThCA B TECHHX pPaMKaX KPUMHHOJOTHH, yIOJIOBHO—
To mpasa H T.I., H IPUIETCH YEeJATH OOJbHe BHUMAHUA
conuanbHO# IeficTBUTENBHOCTH PAaBIWYHHX CTPaH.,

B ceasu ¢ jgamHO# mpobiemMaTuKod OFHOM M3 OCHOBHHX BOIPO-
COB IOJUTHKY B O6JacTH yrOJIOBHOI'O WIpaBa ABIAESTCA BOIPOC
TPAHULH MeXIy HHTePecoM BCeTo ofmecTBa B HaKa3aHWE Ipe—
CTYIHHKA a KOHTpPapH aKKyMyJIHPOBaHHOIO HHETepeca ofmecT-

Ba ¥ OTJZENLHOT'O JWIla B BOBMENEHHU YOHTKOB HIM DPECTHTY-

nuu UeHHocTeH, NpHHaZIexaluX IOTepIeBIEM.

locrapaeMca Ha IpuUMepe UeXOCJOoBalKoft mpaBoBof#i peryiu-
POBKY ¥ ee IPaKTHUECKOH pealmsanyy IIOKasarTh Halle pe-—
ODeHHEe 9TOr0C Bonpoca. IIpw BTOM cleyeT 3aMeTHThb, UTO

MH IONHOCTRH OCO3HAEM CYWEeCTByWm¥e BO3SMOXHOCTH Lajb-
Helflmero COBEPNEHCTBOBAHUA 3aKOHOLAaTENbHO# OCHOBH H IpaK-
TUKE B COOTBETCTBUY C HOBHME CBEICHUAMH, HAKOIICHHHMHA
BHUKTHMOJOTHUECKOY Hayko#l, B LHeagX COESPINEHCTBOBAHHM

BCe# cucTeMH cOUMaNbHOR NpeBeHIUH.

YexocCnoBayKoe yroJOBHOE IPaBO TPaKTyeT YIrOJOBHOE Ipe-
CTYIIEHNEe KaK ONacHoe Ina ofmecTBa IeAHWE, HalpPaBJeH-
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HOe TPOTUB OXPaHAEMOTO ?§meCTBEHHOPO upTepeca, NPOTUB
o0mecTBeHBHX OTHOmeHui.

YroloBHO-IpaBOBafg PETryIHPOBKa HAKaBYEMOCTH YIOJOBHHEX
JegHUf U COBEpPHWHUBEHX UX JWI MOXET B OTHONEHHE XEpPTB Ipe-
cTynieHus 6aBUpPoOBAThHCH Ha KOHNENIUU, upedepupywmeid uiu
WHTepecH ofmecTBa IO 60phb6e C IPEeCTYNHOCTEN, HAW JUUHHE
¥ MaTepualbHHE HHTEPECH XEePTBH IPECTYIIEHUA, HIU XE CO-—
yeraome# o6a acnexTa.

W3 pamef#f ocHoBmoO#f Komuemuuw IesH ¥ Ha3HAUEHUA yLOJIOBHO-
npaBoBOfl OXpaHH ONPEeIeNeHHHX OOmMeCTREHHHX OTHOmMeHuH

' BHTE@KaeT, 4TO He BCHIY OTBOIMTCH JOCTATOUYHO MecTa JIIfg
fojee mMUPOKOTO IPUMEHEHHUA HHTEPECOB noTeplesmero (xep—
TBH), WIN €TI0 TIYSOKOIMUHOTO HHTEpeca, BILIOTE X0 YIOy—
MEeHUE OT IIPUBJICUEHMS K OTBETCTBEHHOCTH COBEDNUTENS yro-—
JOBHOTO NPECTYNIeHHA M OTHauy NPeJlOUYTeHHA YLOBISTBO~
PeHHD JUUHHX NPHTA3auuil BHEYTONOBHEHM HJI¥ BoOOmMe BHECY-
LeOHEM IyTeM. .

C zpyro# cTOpoHH, M3 caMoi#fi CymHOCTH COIHAXUCTHUECKOH
CHCTEMH K €e IIPaBONOpPAJKa BHTEKaeT mupokasg 3afoTau-
BOCTH O XaXJOM UYeJOBeKe, ero XH3HH, B3I0POBLE, obecne-
UYeHHH pabOoTH, TPYLOCHOCOOHOCTH "W JEeUeHHH, eI'C NOZIepE-
Ka IpH BPeMeHHO# MJIM NOCTOAHHOH IOTEepe TPYILOoCIoCOOHOC-
TH - BKINYAH ¥ TeX Jniell, KOTOpHEe HYXIANTCH B Takold mo-
MOMY BCIEeICTBHE TOTrO, YTO OHH CTaJH XEPTBOM mpecTylie-
HUA.

Hambonee cymecTBeHEas u camad LelicTBeHHas oxpaHa Cy-
mecTeyome#f uUIM BO3MOXHOR XepTBH 3aKI0UAETCA B HHICH-
cuBHO# u siPexTunHoi 60prbe ¢ IPECTYUIHOCTHEHN BoOGmE,

B ee IOCTEeNeHHOM NOJABIEHHYW C 6iraropoZHofl uensn ee IIOi-
HO# IWKBHIAIWM KaK MaCCOBOIO OCMEeCTBEHHOI'O SABIASHUM.

X -X =X

HyxIH EepTBH yTOJIOBHOI'O LIPECTYIIEHUA MOXHO DacCMaTpu-
BaTh IO CYTH JejXa B O6JacTH IOMOME IO CJISIVIOMHM JHHEAMS

- mpnanecxoﬁz . aIBOKarTa,
. OPraHOB, PENawmUX YTOJOBHOE IeJo,
. EPYyTHEX IOCyZapCTBEHHHX OpPIaHOB,
~ conuanprHOHR . MEZUIMHCKOTO NOIEUEHHA,
. (uHaxcoso#f momomu, )
. Ipyroro nonetxem«m,4
- CMATYEHHA IOoCiIeXCTBuH
. COINMAILHHX,
. PUBHYECKHX,
. TCHXUYECKHX}
BCe yKasaHHOe — 10 KHIM IIocie coBepmenus (BOBHMKHOBE—
HYA) OPEeCTYIIeHuA.

To HAWEeMy 3a8KOHY, NOTEPIEeBNHUM JHIOM MOXeT OHTL He TOHLg?
@HSKHECKOE JUIIO, HO TaKXe K KOJMIEeKTHB HIH OpIraHKu3aliud,
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ToclerHre ¥MENT, KaK IPaBuIO, FEOCTATOUHO BO3MOXHOCTeH
IJg OXpaHH CBOMX IpaB ¥ HE HYXIALTCA B Oojee cymecT-—
Benpofl momomu. Ho ¥ B TaKOM ciaydae UX INIOJOXEHHE H IIo—~
JoxeHve uX luUpelcTraBuTeyell obecrneyuBaeTCA CO CTODPOHH I'O-
CYIZapCTBEHHHX OPraHOB, B TOM UHCJIE OpPraHOB YTOJOBHOTO
npaBOCYIHMA, CTOJEL Xe O6CTOATENHRHO, KAK ¥ B cIydae Ipy~
I'UX IIOTEepIeBIHUX.

BonpocH IpaBOBOTO HOJOXKEHUA XEePTBH NPECTYNICHUA HEAB3A
paccMaTpUBaTE UCKINUMTENBHO B acClekTe YI'OJOBHOTO IpaBa.
Takad KapTrHa OnHiaa O6H HEIOJHOHR #, riIaBHOe, H3BPameHHOH.
He Bce ofOmecTBeHHHE OTHONEHNWA MOXHO DeryiIupoBaThk yro-
JOBHHM IPABOM ¥ HE BCE OHU NOITXAKWTCA TaKOMy perylupoeBa-
HEN. [IpH paccMOTpPEeHWM ¥ DENEeHWE BTHX BOIDPOCOB OPraHH
YTOJNOBHOTO IPaBOCYIHA HCXONAT K3 IPaBONOPAIKa B IEIOM,
YTO IOBBOXAST MM GOJee UYTKO PacCMaTPUBATE M DEmATH IIPO~
6IeMH XepPTB YTOJOBHHX IpecTyIieHuii, yuuTHBag HX IpaBo-
MEpPHHE WHTEPECH.

3a6oTAUBOCTE O NOTEPIeBmuX (EepTBax), KOTODPHE HYXKIAWTCH
B MeEHUUHCKOH#, couuansHo#f M ILpyroi noMomu HIU HoCTpaia—
ax B Tarxo#f Mepe, uTO Iox yrpo3oH# HaXOZUTCHA HX B3ILOPOBLE
HIY¥ YEOBJIETBOPEHHE KX IEPEOCOUEPEIHHX XUBHEHHHX HOTpeb-
mocre#, ofecrmeuwBaeTCa BHEYTOJOBHHM 3aKOHOZATENLCTBOM

B opMe OecniaTHON MEIMUMHCKOH HOMOME HJIX IIOMOME COIU-
anrsgoift, BIIOTE IO IOMEMEeHHWA JNI, HYRIaMUXCH B Oco6o#
OlleKe Bpaua, B COOTBETCTBYNIUE YUYPERIEHUA 3IpaBooXpa-
HEeHUA.

Wz cpeZcTs 0683aTeNBHOIO CONMWaNBHOTO cTpaxoBaHua (Xyza
BXOIUT OOJHHMUHOE ¥ IEHCHOHHOE ofecleuyeHHe) — BHOCUMEX
3a KaxIoro Tpynamerocs oprarmzanueii~pabororareieMm -
KaXIOMy IpakIaHWEy, NOTepABEEeMy (BPEMEHHO WIM IOCTOSH-
HO) TPYZOCIOCOGHOCTL, NPEeLOCTABIAKNTCA CPEICTBA IS XU3—
HY ¥ obecneduBanTCAa IpyTrue (POpMH IOIEeYeHHd.

IlpuBeny XoTA OH ONUH IPHUMED: KEeHOUHAM~XEPTBAM yIOJOB-
HOTO NIpPecTyIIeHUd, 3a0epeMeHUBNEM B CBA3H C U3HACHIO-
BaHWEM, II0 X XelaHHWD BCerla NpepHBaeTCH 6epemeg§ocmb
IpY BCEMEPHOM NONeUYeHUW 00 HX XUSHM I 3J0POBhE.

K 0643aHEOCTAM HaLWOHAIBHHX KomaTeroBl) OTHOCHTCH TaK-
Xe NposBieH¥e 3a60TH O IpaxlaHaxX, JUIMBIMXCH XHINIE -

¥ BCIEJCTBHE YTOJOBHOTO NPECTYIICHHS — LYTEM OpelocTa—
BIEHASA B NPEeWMYMECTBEHHOM IHOPAIKE KBapTHDH M8 TOCyIap-—
CTBEHHOTO mnnnmnorg douIa ¥ OGECHEUEHHA MM IO STOTO
BDPEMEHHOTO EHIBH.S

B sro#f cBasum cremyeT yHOMAHYTEH O WUPOKOH OXpaHe IHYHOC-
T, ofecueudBaeMoll HallMM HPABONUCPAKKOM ¥ B OTHONEHMNH
HePTBH NIPEcCTYIIeHus. Peuyb HUIeT:

- 00 0643aHHOCTH Bpaya XPaHUTE MOJUAHHE H Ieper ToCy-
IapCTBEHHHMU OPraHaMH,

- O 3aIpemeHH¥ OYyGJIMKOBATL B NEUATH HMeHa MOTepIeBIHNX,
- ¥ BooOme O TAKTHUYHOM OTHOMEHWW K HX JHWYHOCTH.

Perynuposxa ymepba, NPUYHHEHHOTO HOTEDPISBIEMY, HCXOLHT
B YEeXOCIOBallKkOM yI'OJOBHOM IPOW3BOICTEE W3 TOTO, UYTO
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Kaxiu#, KoMy OHI IpHUYKHEH MaTepualdbHuil ymepb, Bpeg
3IOPOBLI, MOPalbHHHE uau Kakoi-mubo mpyro# ymep6, umeeT
IpaBO yUYaCTBOBATL B YrOJOBHOM IPOU3BOILCTBE - BO36yX-—
IaTh reJo u TpefoBaTh BOsMemeHusa ymepba. Ilpm sToM oOF-
HAKO FagHOE JUIO He MOReT IpelhABIATL OOBHHEHHE, NPU—
HUMATE ero Ha cefg KWJIW BMEINMBATLCA B BOIPOCH Haxasa—
H¥uA.  Kommennua NpaB JNAaHHOT'O JHI[A OTHOCUTENBHO MUPQKA.
OHO uMeeT IpPaBO OBHAKOMHTBCA ¢ aKTaMM, pas3fuTh NIpenao-—
HEeHuA IO EONOJHEHVN IOKAasaTelbCTB, YyYacTBOBATH B pas-—
6upaTeJLCTBe, BCTYIHTL C B3aKINUUTeIsHO# peurb.

BuuMaTexrHOE OTHCHNeHHe X HoTepleBmuM (XeprsaMm OpecTyl-
JEHHA) ©TO OCHOBOIOIOXHOE TpefoBaHEe K Pa6owe OpTraHoOB,
yYacTBYOmEX B YroioBHOM npouwssozcTBe.l0) Omo BmTexaer
¥3 TYMaHHOI'O XapaKTepa BCEero yroIOBHOTO IIpaBa ¥ 3aKIm-
yaeTcA B O6GAB2HHOCTH OHTH BHUMATEILHHM K %epTBe (moTep-
mesmeMy). B O6A33HHOCTE BMEHASTCH:

a) B xaxjo# craiud JeHcTBuB TOTEpPHEBNETO OOBACHATE My
ero nIpama

6) B Impomecce YroJMOBHOTO NPOM3BOICTBA NOCTYIATH TaK,
uTOOH €T0 He TPaBMHPOBaTh ele 6oJable,

B) IO BOBMOXHOCTH He HNPOBOJHUTEL ITOBTOPHHX IOIPOCOB ¥ HE
JILayOaaTh TaK BAIUAHUA COOHTHA Ha NOTEpHIEBMNETO, :
r) saBorurbca 06 OXpaHe NPUTA3AHUE HOTepIeBNEro Ha BO3-—
MemeHsue ymepba. .

B BosMmemerue ymepba, IPUUYUHEHHOTO XEPTBE YILOJOBHOTO Je—
AHWA, BXOIWT, IO HameMy IpaBy, BO3MeNMeHHe KaK Mopalb-
HOTO U COUHaJBRHEOTrO ymepba, Tak ¥ MaTepHalbHHX yémTKOBil)
BozmemeHue, U IpexJe BCETO MaTepHANbHOTO NODALKa, O3Ha-
yaeT He TOJBKO ycTpaHeHue ymepba ("mzamaym sMmepresc' -
DONORUTEeNLHOTO ymepba), HO ¥ BO3IMENEHHMe TOTO, UYTO CTako
LJA TOOTepleBEEro B Pe3ylAbTaTe NIPEcTYIHOI'O0 ITeAHUS yiIy-
menuo#t BHTOZO# - cKaxeM, BO3HarpaxfeHUE 3a IEePeHECEHEHHE
¢pusHUYeCcKue CTpajaHud, 38 COKpameHHe BOBMOXHOCTH OHTE
TOJIe3HHM YiIeHOM ofmecTBa, 3a ymepb B CBA3K C IOIXyUEHUEM
BMECTO B3apIiaTH nocobu#t Ha cayuafl GonesHH U T.I.

Ofecnevenre yILOBICTBOPEHNA UMYMECTBeHHHX NPUTA3aHUHR
HOTEepIeBHNETO B IpOIlecce YTOJOBHOTO IPOMBBOICTBA KacaeTcd
HE TOJBXKO PECTHUTYIHUH NOBPEXICHHOH! Bemu, ee BOBMEMEHUSHA
PaBHOUEHHOH Bemso, HO U MaTepmalbHo#l pacniaTH. B moc~
JeTHEeM cliyuae, B HHTepecax o6eCHIeueHHUs BOBMENEHHA ymep—
fa moTepHeBmEMYy, NPOKYPOD HIH CyX MOTYT - H, KaK Ipa-—
BUIO, TaX ¥ JelanT - HAJORWUTL gpecT Ha HMymEecTBO Iipe~
CTYNHHKa C TeM, UTOCH NOCJNe BCTYINECEHA NPHrOBOPa B 3a-
KOHHEYK CHIYy MOXHO OGO OH YILOBJIETBODUTH IPABOMEDHHE IpH-—
TH3aHUg NOoTepnesmero. 12

CBoeBpeMerHOS U CclpaBeLiKBOE€ DEemeHHe Ccyla O IIpaBax U
IIPUTABAHUAX NOTeplreBmel'o, BHHECEHHOE B IIpHIeTanmeM Ipo-
H3BOJICTBE, YCHINB&eT BOCIHHTaATeJbHOE BOS,ILEﬁCTBKe yroaos-
HOTO IIPOM3BOACTBa B HalIPABJEHUN YKPEINICHHA NPaBOCO3Ha-
HUA K COOTBETCTBYET KaK HHTepecaM lIoTepleBmero, Taxk #
HHTEepecaMm BCero obmecTBa.
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B cucTeMe GOPBOH UPOTHB NPECTYNHOCTH XeprBa (HoTepmeB—
my#) wrpaer. HesaMeHWMyH POJb. BEro "moMoms" B Jerxe Io-—
3HAHUS DTUOJIOIHUM NPECTYINeHHA, ero IOPHYMH M ycrosuil,
CHOCOOCTBYeT COBEDPINEHCTBOBAHWI BTOH CHCTeMH, yBeIUde-
HUK 20PeKTUBHOCTHY LPHHUMAEMHX MEP H IpeIyIpexIeHUs Ta-
K¥X Xe WIW NOZOOHHX npecTynieHuii, OITa TOMOmEL SABIAETCS
TaKke UPeUOCHIKOH TailpHelmero COBEePMEHCTBOBAHWA IPaBO-
BO# PEryIUPOBKM IOJOXEHHUH, IpaB U ob6asaHHOCTefl ToTep-—
IeBHEeTr0 B YTLOJOBHOM NPOU3BOICTEBE,

B yroloBHOM NPOM3BOICTBE OXpaHe IpaB NOTEPIEBMETro yIel-
geTcsa, IO CYTH ZeJja, TaKoe Xe BHEMaHHe, KaK M OXpaHe
upaB O6BHHAEMOrO. Ha IpakTwxe, ¥ OCOGEHHO B CIyUYasX
MaTepHaNbHOTO ymepba, OT WHUIWATHBH CaMOTO IOTEeplIeBIe-
I'0 3aBUCHT TO, BOCHOJL3YETCA JHU OH BOBMOXHOCTLIO OSHA-
KOMHTLCHA Pe3ylbrarTaMu CREICIBHSI, NPERIOKUT JIX ero ILOo-
NONHEeHWEe ¥ T,NU, -

Ilockonsrky moTepuermufi "BcTynaer" B yroJOBHOE IPOU3BOL—
_CTBO B ero Gojee nosgHe# craium, paccMaTpUBaeMHE BO-
IPOCH ero JHYHOCTH, JAUYHHX OOCTOATENBCTB, CEMBU U T,.T.
He 6HBaT CTONbL Xe NPUTA3ATENLHHMH, KaK B OTHOMEHHH 06—
BUHgeMOTro. IIpm STOM OFHAKO BAauaCTyl IOCIEICTBUA YyHED-
6a xacanTcA He TOIBKO CaMOro IQOTEepIeBmero, HO U IPy-
THX, 3aBHCAMUX OT Hero xiwgelt (cempu).

Ham yromosrHo-IponeccyalbHHE KOZEKC He NPEeIOCTaBIAET
XeprBe YroJOBHOTO IesHWg (IOTEepIeBmEMY) BO3MOXHOCTH OT—
KasaThCAd OT COTPYILHHUECTBE C OpraHaMu YIrOJOBHOTO IPOW3-—
BOICTBa UPH PACKPHTHUH NPECTYIMIEHWA — CKaXeM, OTKas3aThbCHA
OT Zauy IoKaszaHui.

YyacTHe IOTEepIeBNEero, HAUX, €CHU XOTHTEe, XePTBH, ¥ IIaB~-
HOE, €ro aKTHBHOE yYacTWe B YLOJNOBHOM NIPOH3BOICTBE IIO—
apoager (moMoraeT) Jyume NOHATE NPEIUCTOPHH TPECTYIIE-
HUf, Da3obpaThCAd B IEPENNeTeHWH YMHCIOB IpecTyIEuka (Ha-
IaBNEro) ¥ CUTyaLu¥, Ha KOTODYH XepTBa MOXET OKaszaTh
Pas3IHvYHOe CyMeCTBeHHOe BAMfgHUe, Hame yTroJoBHOE NIpaBO
OpenoraraeT aKTWBHOE COTPYLHWUECTEBO HNOTEPIeBmNEero, BIIOTH
IO ero 06A3aHHOCTH CTEpIETh HANPABISHHHE NIPOTHE celbd
ne#icTBUL, BaXHHE IIA OOBACHEHUA YTOJOBHOTO TeAHUA, LIA
NIONIyueHUA LOKA3aTeNbCTB O €T0 COREpPNEeHWM, IJA BHABIE—
HUA OOBLeKTUBHOH npaBIH.

Mucar 0 60lee OCHOBATENLHOM yueTe WHTEPecOoB IoTepleB-
mero, BIJOTE IO €TI0 OTPHIATENHHOIO OTHONEHHA K VIOAOB-
HOMY HaKa3aHWKN BHHOBHWKA, HEPEIKO OTpaxalach B mHamel
TeOpHu; Ha OpPakKTuKe OHa NPUMEHgeTCA OCOBEHHO NpH HaKa-
3aHUH BUHOBHUKA NPUUKHEHUA Bpela 3I0POBLN IPH aBapui,
eCIH NOCTPalaBOMMHU ABIANTCA TONBKO UJEeHH CeMbH, TaK 4To
CTpOroe HaKa3aHUe BWHOBHOTO eme §0jee yXYINHIO OH uX
TIOJIOKEHHE .
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Unrepec ofmecTBa B ofecleueHUu IpPeTeH3UH XepTBH BHpa-
EAeTCH B YTOJOBHOM TPOMBBOXCTBE KaK B 00A3aHHOCTH

BCEX OpPraHoB, YyYaCTBYNWMUX B JTOJICBHOM IIPOH3BOJCTBE, IIO-
MaraTh IOTEpPIeBmEMy B O3HaKOMIEHHH C o8BeMoM ero Ipas

¥ cuocoBoM ¥X NpelbBIEHUS TaK, YTOOH OH He HNOTepueln
ymepba BCIASACTBUE HEeNOCTATOWUHHX CBeZenu#l uaum mnponmeccy-
anlbHOR XeecmocofBHOCTHM, TaK ¥ B 00A3aHHOCTH IPOXypaTopa
NOoZaTh KBaluQUUIUPOBAHHOE TpPEIJIOXKEHHE ~ ECIM BTOTO He
cIeNaj caM IOoTepueBmuif — O cyZe6HOM pelleHHM IO BO3MEe-
meHuw ymepba.

X -XxXx-X

PaccMaTpuBad BOIPOC ¢ Ipyroff CTOpPOHH, CIelyeT OTMETUTE,
yTO YyroXOBHEHE KOZeXKCc He yLeafer, Kak IpPaBuIo, ocoboro
BHUMAHWA IOJNHW BUHH HENPABUIBLHOI'O IOBEIEHUA XEDTBH B BO3-—
HUKHOBEHWY YTOJOBHOTO JEAHWA.  BUKTUMONIOTHUECKUE CBe-—
LeHHsg B 9To# ob6iacTu MOXHO PacCMOTPeTh NPH pacciaefoBa-—
HEN IPWUYWH ¥ OGCTOATENHCTB YTOJIOBHOTO LeAHUL, HOOyEIEe-
it mpecTynHwka ¥ T.X. HesaBucuMo oT TOTO, PEryINPYNTCH
I¥ KOTeKCOM 9TH BOIPOCH 60Jee KOHKPETHC WIM HeT, Ta-

KOe pacClIeloBaHHe HUMeeT 3HadyeHWe JNL CHIPaBelIUBOrO IpH-—
TOBOPA B YTOJOBHOM IPOM3BOJICTBE.

B cyne6roi#f UpakTHKE ¥ IPUHUMAEMHX peleHHgX NOBeZeHue
®EPTBH, U JaXe ee JIWYHOCTE -— OIWH U3 MOMEHTOB, KOTODHH
ompeferAeT OLEHKY CTENeEM ONacCHOCTH YIOJIOBHOTO IpecTyl-
JeHHd paA ofmecTBa M MOXET CTATE ZOBOILOM CYMECTBEHHOTO
CHIXEHUA MEPH yroJIOBHOH OTBETCTBEHHOCTH IPEeCTYNIHUKA.
BeaycnoBHO, PeryIupoBKa 3TOr0 BOIPOCa BKCIPECCHC BepOHC
JEpennAeT BOCHHUTATENbHOE BoageicTBUe KOZeKca.

MOXHO OIHAKO CODJACHTHCH C MHEHHEM, UTO Hal IpaBolop-
ATOK ofecHeduBaeT [0 CYTH gJela LOCTaTOYHO BO3MOXHOCTe#
¥ MecTa INA HCHOOJb3OBaHHUA HAYUHHX BUKTUMOJOTHUECKUX CBe-
Zenu#t, ¥ IaTh TOJOEUTENLHYH OISHKY CTDEMISHWD yIEXIAThH
IaHHHM BOOpocaM 60Jblle BHEMAHHUS He TOJLKO HA HOpaKTHKe,
HO U B ee IpaBoso#f ocoBe.13

HayuHoe ucclregoBaHNe B UYeXoCIOBaKWHu, OCoOfGerHo B obrac-—
T¥ npofieMaTHKM NPeIyUIPexIeHUs IPecTYIHOCTH, 33HUMAeTCH
BOIPOCOM BJIUAHUA XKEPTBH HA COBeDHEHHEe NPECTYNIeHWH, II0-
CKOJNBKY K B BTOM HaIpaBICHWH OHO BUIWT BaxXHYH H CymeC-
TBEHHYH® BOBMOXHOCTH BO3TeHcTBUA Ha OXHH M3 BIEMEHTOB,
KOTOPHE MOTI'YyT CYMECTBEHHO BJIUATDL Ha BO3PaCTAHHE HIH CO-
KpameHue NPecTYIHOCTH. B mocJenHee BpPeMA B KDPUMHEHOIO-
ruKM Bce OoJee BHIEENAESTCHA HCCIEIOBaHWE BUKTUMOJOTHUECKOE.
ABTOpDH MOHOTpadult u crareit,l4) mapazy c BompocamMm HpO-—
IeCCyaZbHOI'O INOJOXEHHWs NOTepleBmEero, Bce GoJbme BHAMAE-
HHA YIeNAnT BOIpOCaM BBAaUMOCBE3Z "IpecTymHUK — KepTBa'
uiu "®xepTBa - NPecTynHEK'" B IJIOCKOCTH CHTYAlUM KHIK OT-
HOmNeHUA, a TaKKe B acleKTax B3auMHOTO [OBeZEeHUA ueper
NIPEeCTYNEHEM JeSHHEeM, B Ipolecce JedHEUA ¥ IOocJe Hero.
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PesyabTaTH BUKTUMOJIOTHUYECKHX HMCCIENOBaHU# noMorawT 6o-
Jee IOJHO pacCieXOBATh K OLEHUBATL OO6CTOATENBCTRBA U
VCIOBUA YTOJNOBHOTO NPECTYIIEHWA, JHUYHOCTH IPECTYUEHKA

¥ TIOTEpIeBmero, ¥ B KOHIE KOHICB, IPHXOLUTL K 6oixee
COpaBemJUBHM ¥ LelCTBEHHHM PEmeHWAM IO yIroJoBHO# oTBeT-—
CTBEHHOCTY 23a COBEDPHeHHOe NIpecTyLIeHue.

OZHaAKO STHMH BOIPOCAME 32HUMAOTCA ¥ ILpyTue HayuyHHe IHC—
UWNIWHH — TakWe, KaK NCHXOJIOTHA ¥ ICHXWATPHA, BKRINUAS
UX CyTeGHHEe OTBETBIEHHA. IlIpu BTOM HX BHUMAHHE COCpe-
IZOTOUUBAETCHA HE TOJBKO Ha aHAJU3 NOJATIUBOCTH IPECTyI~
HUKOB IJsS BHYNEHHA, Ha HCCIEJOBaHWe CHTyaluu, HO M Ha
OUEHKYy XeDTBH B acleKre NpecTyIHWKa ¥, IJIaBHOe, B ac-
nexTe ee peabuIuTaAUUH.

BaxzHOe MECTO 3aHWMAeT ¥ KCCIEeIOBaHWe IpeZpaclolOXeH-—
HOCTH ¥EeDPTBH K aKTUBHOMY HUJIH NaCCHBHOMY IOBEIEHUN, &
VMEHHO B LeJAX NO3SHAHWA CPeICTB U BO3MOXHOCTe# Ooxee
3QPEeKTUBHOTO IPeIyIPeIUTeNsHOTO BO3ILEHCTBUA B LIHHOM
HAIpaBJeHUH.

PesynbTaTH NOCTENEHHO NEPEHOCATCA B O6GJACTH KPUMUHAIUC—
THUeCKO#l TIpaKTHKX U paBoTH OPTaHOB YTOJOBHOTO IPOU3-—
BOLCTBa, IIOCTENEHHO OTPAXaWTICA B PABBUTHH IPaBOBOIO pe-—
PYyJIMPOBaHUA BTHUX BOIPOCOB B YIOJOBHOM IPaABOCYLUM.

ConuanucTrueckoe OOMEeCTBO CTPEeMHUTCA HaliTu Hauboxee xmeli~
CTBEeHHHE cpelCTBa OTPAHWUEHHUA M NPeIyIpeXTeHUA IpecTyl-
HOCTH. B 5TOM JIeje y4aCcTBYKOT BCE TOCYIAPCTBEHHHE ¥ 00—
mecTBeHHHE OPraHHM OpraH3anuu, Bce obmecTBo. IlyrTem ana-
ausa ZefcTBYOEUX NPaBOBHX perdamenrtanuit (Hopm) u mpax-—
THYECKO#l TeATeNbHOCTH OPIaHOB YI'OJOBHOIO IPOH3BOICTBA
BeIyTCH JYy4YOUX METOZOB, IOIXOLOB, CPEICTB ¥ COBEDPHEH-
CTBYWTCHA UX IPABOBHE OCHOBH - CHIA HEOTHEMIEMO OTHOCHUTCHA
¥ yyaCTHe TNOTEepPIeBLHX B YTUOJOBHOM IIPOM3BOICTEBE, KaK u
BCA cuCTeMa 3a00TH O NOTEPIEBIHX.

llogroTaBRIUBaeMHE B HACTOMMEe BPEMA M3MEHEHWA B HameM
JyTOIOBHOM 3aKCHOZATENLCTBE HE IPelyCMarpPHBanT HY 60—
jlee CYmECTBEHHHX KOPPEKTUB B KOHIEIUWYH IOLOXKEHHUS IIO—
TepIeBmeIr'c B yTLOJOBHOM Ipollecce, HU TaKWX H3MeHeHu#
yTOJNOBHOT'O HPOMBBOACTBA, KOTODHE NIPEROCTABHIM OH IO-
TeprneBmeMy OOabIe BO3BMOXHOCTH ONPENEeNATE CIOCO6 IpuHA=
THA PENeHHA O MepaX, OTHOCANUXCA K COBEPNHTENN yIOJIOB—
HOT'O NEeAHUd.

Mu # pazee INocrejoBaTeNbHO UCXOXWM M3 TCT'O Tesuca, -
UTO B Jele NpPeIynpexIeHuA NPecTyIHOCTH HEeOTBPATHUMOCTH
perpecca -~ pemanmuli MOMEHT CHCTEMH COIEaJbHON IpeBeH-
U,

X ~-~X -X
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OPUMEYAHDNAA:

e wam

[EOR A

1)

2)

3)

4)

5)

6)

7)

9)

10)

11)

Trestni z4kon ze dne 29,11,1961 &, 140 Sb. zdkond
ddle jen tr. zdk.)
Yromosyu# xozexc of 29.II.I96I r., } I40 C3)

Zékon ze dne 29,11.1961 &. 141 Sb, zdkond ~ o tresi-

nim ¥Izenl soudnim (ddle jen tr. %ad)
(Baxou or 29.II.I961 r., N I4I C3 - " 06 yromoszoM

CYLOIPOU3BOJCTBE, Talze — YIIK, yroroBHO-TIPOIECCyalb—
HHE KOIEKC )

Zékon o pé&i o zdravi lidu &. 20/65 Sb. zdkond a
navazujlci pfedpisy
(Baxom 06 oxpaHe 3I0pOoBRLA JnIed, M 20/65 C3 um mo-
OONEROOUE IOJOXSHUA)

Zékon o socidlnim zabezpefeni &. 121/75 Sb. zédkoni
a navazujlici pY¥edpisy ' ’

(3axoH o conuanbHOM ofecmeuermu, N I2I/75 C3 u mo-
TONHAKNIHE NOIORECENT )

Trestni %44 § 43
(YronoBHO-IpONECCYaIbHEE KOTZeKC, § 43)

Zékon o un¥lém p¥eru¥enl t&hotenstvi &. 68/57 Sb.
s dopl¥ky a provdd¥cimi p¥edpisy '

(3akon 00 HCKYCCTBEHHOM IPEPHBAHHE OEPEMEHHOCTH, M
68/57 C3 ¢ IONOXHEHUAMH ¥ HOILBAKOHHHMHM aKTaMH)

Zékon o ndrodnich vfborech &. 69/67 Sb. ve zndnf
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Protection and Rights of the Injured Party in Penal Proceedings
in the Czechoslovak Socialist Republic

The introductory document into the problems of victim
policy in Burope constitutes a serious basis for exam-
ining these problems in the form of a preparation of
the discussion at the Seventh United Nations Congress
on the Prevention of Crime and the Treatment of Of-
fenders.

The authors were undoubtedly confronted with a complex
problem in choosing among the questions created by the
variety of issues and by the different extent of the
understanding of the concepts used.

I should like to stress that the difference of social
and economic systems has a basic significance for the
formulation, genesis and solution of the problems.
That is the reason why some issues, their formulation
and proposed solution are not adequate for socialist
countries which do not solve them separately in the
field of victimology, but in the whole system of
securing basic rights and care for working people.

This statement is no obstacle to examining the ques-
tions in their entire extent, but on the contrary it
signals that while evaluating the situation and the
proposed measures it will not close itself into a
narrow frame of criminology, criminal law etc., and
that it will be necessary to pay greater attention to
the social reality in different countries.

One of the basic questions of criminal policy relating
to these problems is the question of limits between
the common social interest in punishing the criminal e
contrario of the cumulated interest of the society and
the individual in compensation of damage or in resti-
tution of values belonging to the injured party.

We shall try to demonstrate in the light of our legal
order and practice our solution to this question in
full knowledge of existing possibilities of a per-
fection of the legal basis and practice in accordance
with new knowledge of victimology aimed at a perfec-
tion of the system of social prevention.



The Czechoslovak penal law understands a criminal of-
fence as an attack dangerous to the society, against
protected social interests, against social relations.
(1)

The penal reglementation of the sanction of criminal
offences and their perpetrators in relation to victims
can be conceived with preference to the social inter-
est in the suppression of criminality or with prefer-
ence to the personal and material interests of the
victim of crime or else with a combination of both
elements.

It follows from our basic conception of the aim and
purpose of the penal protection of certain social
relations that there is not enough space for larger
application of interests of the injured party (victim)
in all cases, and where applicable, of a very personal
interest up to not prosecuting the criminal, and pre-
ferring the satisfaction of civil claims by extrapenal
or extrajudicial methods in general.

On the other hand it follows from the essence itself

of the socialist system and of its legal order a broad
care for everybody, for his/her life, health, securing
work and the capacity to work, therapy, for his/her sup-
port during his/her temporary or more lengthy incapac-
ity to work and rehabilitation of those who need such
aid, or who became the victim of a crime.

The greatest and most effective protection of an
existing or potential victim is in the intensive and
effective repression of criminality in general, in its
gradual supression with the noble aim of its liquida-
tion as a mass social phenomenon in general.

In essence the needs of the victim of criminal offen-
ces can be examined in the field of

1) Legal aid (2)
- provided by a barrister
- provided by organs handling criminal cases
~ provided by other state organs

2) Social aid
- medical care (3)
- financial support
- securing other care (4)

3): Aid alleviating consequences

- social

- physical

- mental,
all that following or preceding the perpetration of
crime (coming into appearance).
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According to our law, the injured party can be not
only a physical person, but also a collective and/or
an organisation.{5) The last named ones have, as a
rule, enough possibilities for protection of their
rights without needing weightier aid, but nevertheless
their position,. the position of their representatives
is equally thoroughly secured by state organs, includ-
ing organs of criminal judiciary, in the same way as
that of other injured persons. .

The questions of the victim's position cannot be exa-
mined exclusively from the aspect of criminal law.
That would be an incomplete view and - above all - a
distorted one. Not all social relations can be regu-
lated by means of criminal law. Organs of the crimi-
nal judiciary evaluate and resolve these questions on
the basis of the whole legal order and thus they can
evaluate more sensitively and resolve the victim's
problems and take into account his/her reasonable
interests.

The care of injured persons {(victims) who need medical
care, social or other assistance or who were injured
so much that their health or urgent vital interests
were threatened is secured by extra-judicial legisla-
tion in the form of free medical care (treatment),
social assistance up to hospitalizing persons requir-
ing greater health care.

On the basis of the obligatory social security (in-
cluding the illness and pension insurance) paid by
employers on behalf of their employees, every citizen
incapable of earning money {temporarily or permanent-
ly) receives the means for livelihood and other care.

One example of many: On request, pregnancy will always
be interrupted in the case of women who, as victims of
crime, were violated and became pregnant as a conse-

guence, and care is taken of their 1life and health.(6)

Among the duties of the National Committees (7) is
always the obligation to take care of citizens who
lost their homes, also following a crime, to assign
them in priority order a flat from the state lodgings
and to take care - until that time - of the providing
of temporary surrogate lodging.(8)

The broad protection which our legal order provides
the person - including victims of crime - is worth
mentioning in this connection:

- the obligation of physicians to maintain confiden-
tiality even in relation to state organs

- the prohibition against publishing the names of
injured persons in the press (9)
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- the sparing of the person in general.

The reglementation of the damage caused to an injured
person emanates in the Czechoslovak criminal procedure
out of the principle that everybody suffering the
causation of material damage, injury or moral or other
damage, has the right to take part in criminal pro-
ceedings - to initiate them and claim the compensation
of damages. However, he cannot file a charge or take
it over, or interfere into the question of punishment.
His/her rights are concieved relatively broadly. He/
she has the right to take cognizance of the dossier,
to put forward submissions aiming at collecting addi-
‘tional evidence, to take part in hearings and to
submit final pleadings.

Sensitivity to damaged persons (victims of crime) is a
basic requirement of behaviour of organs working in
criminal proceedings. (10) It emanates out of the
humanism which is the main principle of criminal law.

It is based on the obligation of sensitive treatment
of the victim and on the obligation

a) to instruct in every stage of proceedings the in-
jured person about his/her rights,

b) to proceed in a manner which does not make the
trauma greater,

c) not to repeat, as far as possible, interrogations,
and thus not to revive the influence of the event
on the victim and

d) to take into account the protection of the claims
of the victim for compensation.

According to our law, the compensation of damages of
the victim of crime includes both the restitution of
moral and social prejudice and the compensation of
material damage. (11) The indemnification of the
latter represents a reparation of damage (damnum emer-
gens), but also all effective loss resulting from the
crime, in every case for instance indemnification for
pain and suffering, for shortening of the expectancy
in social life or for loss of wages following recep-
tion of a medical allowance, and so on.

Security for the material claims of the injured party
during criminal proceedings comprises not only the
restitution of the damaged object, but also property
egualization. 1In the last case of the victim's secur-
ing indemnification the prosecutor or the court of law
can - and as a rule they do it - secure the criminal's
property in view of possible future satisfaction of
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legal claims of the injured party following the entry
into force of the court ruling. (12)

Timely and ‘just judicial ruling relative to the rights
and claims of the injured party in eériminal proceed-
ings strengthens its educational effect in view of
spurning the sense of right, and it is in harmony with
the victim's interests, as well as with the interests
of the whole society.

In the system of combatting criminality the victim
(the injured party) has an irreplaceable position.
His/her "aid" in gaining knowledge of the etiology of
crime, its conditions and causes, contributes to the
improvement of this system, to greater effectiveness
of measures and to prevention of the same or similar
crimes., It is also a presupposition to a further
improvement of legal reglementation of the position,
rights and duties of the injured person in criminal
proceedings.

In substance, attention equalling protection of the
rights of the accused person is given to the protec-
tion of the injured person's rights in criminal pro-
ceedings. In practice, particularily in cases of mate-
rial harm, it depends on his/her initiative whether
he/she will use the possibility of getting acquainted
with the results of the investigation, to propose its
completion and so on.

Because he/she enters into proceedings in the early
stages, questions relating to his/her family etc. do
not seem to be so pretentious in comparison with the
accused, although their impact affects not only the
injured party him/herself, but also other family mem-
bers depending on him/her.

Our Criminal Procedure Code offers no possibility to
victims of crime (injured persons) to refuse coopera-
tion with organs of criminal proceedings during clari-
fication of the offence; for instance they have no
possibility to refuse answer questions.

The injured party's (victim's) cooperation, in the
first place his/her active participation in criminal
proceedings, makes it possible (assists) in obtaining
a better understanding of the backzround of crime, of
the significance of the intermixture of the criminal's
(aggressor's) intention and of the situation which the
victim can influence in different ways. Our criminal
law presupposes the injured party's active cooperation
till the obligation to allow against his/her person
acts significant for the clarification of criminal
offence, for obtaining proofs of it and for gaining
objective truth.
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The idea of giving greater respect to the interests of
the injured party in criminal proceedings in the 1li-
miting of criminal sanctions was considered in theory
and often accepted in practice in our country, parti-
cularly while sanctioning criminals for afflicting
injuries during traffic accident in the case that the
injured persons were exclusively family members and
when punishing the criminal with a rigorous sanction
would deteriorate the position of these victims still
more. In such cases even the injured party's dissimu-
lation is not rare.

The society's interest in securing the victim's claims
in criminal proceedings is expressed in the obligation
of all participating organs of criminal proceedings to
help the injured party in his/her knowledge of the
extent of his/her rights and of the manner of their
application without prejudice resulting out of lack of
knowledge or special ability on one side, and in the
public prosecutor's obligation to file - in cases
where the injured party did not do it - in his/her
place a competent proposition in order to obtain a
judicial decision concerning compensation of damage.

The Penal Code, on the other hand, devotes as a rule no
special attention to the inadequate behaviour of the
victim relative to the origin of offence. The victim~-
ological knowledge in that field can be evaluated dur-
ing the examination of the causes and circumstances. of
the offence, of the criminal's motives etc. Irrespec-
tive of the fact whether the law regulates that ques-
tion more precisely or not, that examination has sig-
nificance for just decision making in criminal pro-
ceedings. In judicial practice and rulings the vic-
tim's behaviour and even personality constitutes one
of the elements codeterminating the evaluation of the
degree of the social danger of offence and it can also
be a reason for an extraordinary reduction of the cri-
minal's penal responsibility. The regqulation of this
question expressis verbis certainly strengthens the
educational effectiveness of the law.

It is possible, however, to agree with opinions that
our legal order offers enough possibilities and space
for exploiting scientific victimological knowledge and
to appreciate efforts aimed at giving more attention
to these problems not only in practice, but also in
its legal basis. (13)

The Czechoslovak science and research, particularly in
the field of the prevention of criminality, examine the
question of the victim's influence on the perpetrated
offence, because they see also in this sphere an im-
portant and significant possibility for exercising an
impact on one of the elements able to influence the
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development of criminality in an increasing or de-
creasing manner in an outstanding way. 1In recent time
rather significant victimological research is being
performed in criminology. ~Moéonographs and articles
(14) are devoting in our country more attention, apart
from questions of the procedural position of the in-
jured party, to the "criminal ~ victim" or "victim -
criminal" issues in the situation and relation scheme
from aspects of reciprocal behaviour before, during
and after the offence.

The results of victimological research aid in a fuller
examination and evaluation of the circumstances and
conditions of the offence, the criminal's and injured
person's personality, and, as a result, also to a more
just and effective adducing of criminal responsibil-
ity for perpetrated offences.

Attention to these questions is paid by other scien-
tific fields, such as psychology and psychiatry, in-
cluding their forensic branches, stressing not only
the analysis of the criminal's suggestibility and
examination of the situation, but also the evaluation
of victims from the perpetrator's aspect and mainly
from the victim's rehabilitation aspect.

A significant position has also been acquired by
research on the victim's predisposition in his/her
active or passive behaviour with the aim of knowing
the possibilities and means of more effective preven-
tive impact in this respect.

The results are gradually being introduced into the
criminalistic practice and into the work of penal pro-
ceedings organs, and step by step they are influencing
the development of legal reglementation of these
questions in judicial penal proceedings.

The socialist society is looking for the most effec-
tive means to suppress and prevent criminality. It is
a task calling for the participation of all state or-
gans and organizations, social organs and organiza-
tions, of the whole society. On the basis of the
analysis of legal reglementation (norms) in force and
of the practical work of penal proceedings organs,
better methods, approaches and means are being sought
and their legal grounds are improved - it is irre-
placeably within this frame that the participation of
injured parties in penal proceedings and the whole
system of care for them falls.

The reglementation of penal legislation in our country
présently being prepared does not envisage any signi-
ficant modification in the conception of the injured
person's position in penal proceedings, or such modi-
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fications of the penal law as to give more space to
injured person to determine the way of deciding mea-
sures against the perpetrator of an offence.

As before, we are further on, consequently premised by
the thesis that in the prevention of criminality ina-
vertness of the sanction constitutes a decisive ele-
ment of social prevention.
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La réparation due aux victimes d infractions pénales

1. Les quatre grandes assoclations internationales de
criminologie et de politique criminelle ont réuni 3
Milan, au début de 1°été, un groupe de travail sur

les “"victimes de la criminalité". Mme Inkeri Anttila
était membre de ce groupe de travail et elle a parti-
cipé 3 la rédaction de ses recommandations établies &
l7intention de l°organisation des Nations-Unies et de
son 7eéme Congrés. Je me propose dans le présent rap-
port, laissant de c8té les nombreux et importants
aspects théoriques de la question, de commenter simple-
ment les deux derniéres de ces recommandations, qui se
lisent comme suit (dans leur rédaction actuelle, non
encore définitive):

- L’indemnisation ‘de la victime risque d’&tre envisa-
gée de fagon trés étroite, comme une simple compensa-
tion monétaire. La réparation qui lui est due est
beaucoup plus large: réparation morale, soutien psycho-
logique, manifestations de solidarité, efforts pour
obtenir le réglement du litige de fond et la réconci-
liation avec 1l autre partie, politique pénale gui ne
s‘oppose pas & celle qui garantit les droits de

la défense et la poursuite de la réhabilitation des
condamnés.

- Le danger le plus important & éviter, c’est assuré-
ment, pour le groupe, celui de se contenter de textes
de loi, de jugements et de r&glements qui resteraient
lettre morte, alors qu’'il est essentiel de se pencher
sur les moyens pratiques d assurer 1l application effec-
tive des dispositions adoptées en faveur des victimes.

Ce double avertissement ne semble pas en effet hors de
propos & un moment ol le mouvement en faveur de la
victime d’une infraction pénale a pris une ampleur
internationale et ol les écrits des criminologues et
des politico-criminalistes pourraient nous laisser
1’impression que la victime, longtemps la mal aimée et
1’oubliée du systéme de justice pénale, est désormais
parfaitement protégée, entourée de considération et
"remplie de ses droits" comme disent les juristes.

En fait, comme le soulignait le Professeur Albert J.
Reiss dans ses remarques finales au 33éme Cours inter-
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national de Criminologie de Vancouver, "il est clair
gue nous savons beaucoup plus de choses sur les vic-
times que sur la fagon de les aider". Il est clair
également qu’il y a Ssouvent fort loin des droits qu1
leur sont reconnus 3 la fagon dont elles sont traitées
et aux maigres résultats auxquels aboutissent leurs
démarches.

Aussi importe-t-il de voir les choses de fagon concréte,
si 1°on. veut que cet intérét fort louable pour les
victimes ne soit pas une simple mode, un engouement
passager et qu il aboutisse réellement & changer leur
condition. Au cours du présent exposé, je me référerai
al’ exemple frangals, non p01nt que je veuille le don-
ner en modele, mais parce qu “i1 est plus eclalrant de
raisonner 3 partir d'un systéme positif et qu ‘i1
s‘agit d"une politique récente qui se veut cohérente

et efficace.

I. L étendue de la réparation due aux victimes

2. Le préjudice causé aux victimes d‘actes criminels
est fort loin d’8tre purement pécuniaire et 17on
commence aujourd hui a prendre la vrale mesure des
troubles considérables d“ordre moral et psychologique
qui atteignent les victimes et leur entourage. Mais
lorsqu’on envisage la réparation de ce préjudice, la
tentation est grande, pour des raisons pratiques fort
compréhensibles, de 1la limiter doublement: a son
aspect financier et 4 1l intervention des tribunaux
c1v115 ou pénaux, jugés les seuls capables de réaliser
1’indemnisation souhaitable.

3. Or le besoin immédiat et essentiel de la victime,
dans bien des cas, est un besoin de réconfort et c’est
son entourage qui est le mieux & méme de le lui appor-
ter. Le crime ou le délit provoque souvent un désarroi
profond, une perte de confiance subite dans la valeur
des institutions qui n“ont pu empécher cela, et méme a
1°égard de 1 humanité entiére; 1le monde rassurant s’
écroule: "qu'ai-je fait pour mériter cela? Faudra—t-
il que je me méfie désormais de tout le monde?..."

La solidarité manifestée par des parents, des amis,

des voisins, des inconnus méme, apportant & la victime
leur sollicitude, leur aide immédiate pour le réglement
de tous les problémes matériels ou jurldlques auxquels
elle se trouve confrontee, est d°un prix lnestlmable
car elle contribue & recréer pour elle un monde ol

le désintéressement et 17amitié existent encore.
Naturellement la qualité de 1l accueil réservé a la
victime par les services de police et de gendarmerie,
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les sapeurs-pompiers, les hdpitaux, est pour les mémes
raisons d une importance considérable.

4, Le Ministére de la Justice frangcais a bien pris
conscience des graves carences dans ce domaine et il a
établi tout un plan d action, reflété dans sa circu-
laire du 25 juillet 1983 (I.La protection de la victime
avant 1 intervention de la justice), pour favoriser le
développement du mouvement associatif et pour amélio-
rer, en concertation avec les autres ministéres inté-
ressés, 1l accueil des victimes dans les différents
services.

Le burcau des victimes, qui a été créé en septembre
1982 & la Direction des Affaires Criminelles et des
Graces, a été chargé, entre autres missions, de
susciter et d encourager la création et le développe-
ment d associations d aide aux victimes; il dispose,
pour assurer leur financement, d un crédit inscrit au
budget du Ministére de la Justice (1 million en 1983).
Il a également pour tiche, en liaison avec les juridic-
tions et 1l ensemble des autres services publics con-
cernés, d améliorer 1 accueil des victimes, d organiser
une coordination entre les services d’enquéte et les
services sociaux susceptibles de répondre aux besoins
immédiats, d assurer l information de la victime,
etc...

Est-il besoin de souligner 1 ampleur des efforts a
accomplir, spécialement dans les grandes villes ol le
souci d indépendance, le chacun pour soi, pour tout
dire 17égoisme, issus de la vie moderne ont si souvent
étouffé le sens de 1 entr aide, et dans les services
publics ou les exigences administratives ou encore la
priorité accordée & 1la lutte contre les délinguants
empéchent frégquemment d accorder & la victime toute
1attention et la sympathie dont elle a besoin.

5. Une autre  forme de réparation, gue le mouvement
associatif est peut-&tre mieux placé que 1 appareil de
justice pour procurer & certaines victimes (en parti-
culier celles qui ont avec le délinquant des rapports
suivis de famille ou de voisinage), c’est la médiation:
celle-ci peut aboutir & la reconnaissance par le délin-
quant de sa responsabilité, 3 son accord pour réparer
convenablement le tort causé & la victime; elle peut
réussir & apurer tout un passé de querelles tandis que
trop souvent une condamnation pénale n aboutit qu’a
envenimer les relations.

Certains auteurs verraient dans la médiation 1l avéne-
ment d’une nouvelle forme de justice destinée 3
supplanter plus ou moins les sanctions traditionnelles;
mais sans aller jusque li, on peut concevoir aussi
qu’elle soit intégrée au systéme pénal, tout en béné-
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ficiant du concours de bénévoles comme dans 1 Etat de
New York.

La circulaire frangaise prévoit que les magistrats du
parquet pourront, dans certains cas, estimer "opportun
d organiser entre le dellnquant et sa victime une
rencontre permettant au premier de mesurer la portée

de son acte et & la seconde d obtenir une réparation
effective". Mais elle leur recommande de n envisager
une telle "confrontation" qu’avec prudence et discerne-
ment.

6. La réparation morale & laquelle la victime a droit
lui est, en principe, assurée par la condamnation
pénale du délinquant; mais elle serait plus nette
encore si elle était accompagnée systématiquement de
la réparation de tous les préjudices causés. A cet
égard on peut opposer plusieurs systémes différents:
le systéme continental, notamment, celui que nous
connaissons en France, sépare nettement 1 action
publique et 1l action civile; 1la victime a bien 1la
faculté de réclamer son indemnisation au pénal, ce
qui présente pour elle incontestablement de grands
avantages, mais la nature de son action demeure pure-—
ment civile et notamment c’est & elle qu il appartient
de faire exécuter le jugement lui accordant des
dommages et intéréts et non & la puissance publique.

7. Un systéme diamétralement opposé est préconisé
par des auteurs comme M. Thorvaldson (l). Pour lui,
la réparation devrait &tre une sanction pénale, et
méme une sanction pénale privilégide, qui pourrait
dans certains cas constituer la seule peine. Partant
de la constatation que 1 infraction pénale est & la
fois une injustice et une exploitation, il souligne
que la demande de réparation constitue wun appel au
sens moral du délinquant et, pour le public, une
consécration des principes moraux. Les sanctions ré-
paratives établieraient ainsi un équilibre entre
notre compréhension du délinquant et notre exigence
de responsabilité morale. De telles sanctions pénales
auraient le mérite d'@tre constructives et non plus
punitives: bien qu’elles puissent faire souffrir le
délinguant, ce n’est pas leur but, et c’est 13 une
différence importante. En conséquence, les sanctions
réparatives ne devraient pas étre des mesures acces-
soires, mais de véritables peines autonomes, nettement
différenciées des autres sanctions fondées sur des
principes comme la rétribution, la dissuasion, la reé-
habilitation ou 1l incapacitation. Un telle systéme
impliquerait donc une sorte de révolution dans le
domaine des peines.

8. La pollthue pénale frangalse, sans operer une
telle révolution, a permis de faire du dédommagement
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"de la victime une condition de certaines peines ou
mesures de faveur: le sursis avec mise & 1 7épreuve,

la semi-liberté, la libération conditionnelle. L ajour-
nement du prononcé de la peine, et la dispense de peine
qui peut intervenir ultérieurement, doivent reposer
notament sur 1 indemnisation de la victime. C est avec
ces derniéres mesures qu’on se rapproche le plus du
systéme Thorvaldson puisqu’il n’y a pas d autre sanc-
tion. La circulaire du 25 juillet 1983 rappelle aux
magistrats du parquet qu’ils doivent tenir compte,

dans leurs réquisitions, de 1 intérét pour la victime
du prononcé de mesures permettant de faciliter son in-
demnisation.

Cette méme circulaire énumére les actions de la Chan-
cellerie et les récentes dispositions législatives,
particuliérement la loi du 8 juillet 1983, gqui ont eu
pour but de faciliter 1 exercice de 1l action civile
par la victime:

- La victime a besoin d &tre pleinement informée de
ses droits: c’est pour cela qu un guide de la victime
a été e€laboré et largement diffusé, que des bureaux

d accueil ont été constitués dans les grands tribunaux,
et que des instructions ont été données aux magistrats
du parquet pour que, tout au long de la procédure judi-
ciaire, ils tiennent la victime informée des décisions
prises, comme un classement sans suite, 1 ouverture
d’une information, le renvoi de 1l affaire & 1 audience,
et lui rappellent ses droits. Citons encore, a 1l inten-
tion des juges d°instruction, wun double souhait (la
Chancellerie ne peut évidemment pas donner d instruc-
tions aux juges): qu’ils ne terminent pas une instruc-
tion sans entendre la partie civile, et qu’ils consti-
tuent dans leur dossier une "cote victime" rassemblant
les documents concernant 1l indemnisation de cette
derniére.

-~ La victime ne doit pas &tre arrétée par le coiit de
la procedure ou sa complexité. Plusieurs sortes de
dispositions répondent a cette préoccupation. . La
victime peut recevoir 1 assistance d’associations; au
cours des derniéres années les secteurs d intervention
en justice des associations ont été considérablement
élargis: racisme, agressions sexuelles, violences &
enfants, crimes de guerre et crimes contre 1 humanité,
violations de sépultures, diffamations ou injures
contre les résistants, droit des consommateurs, pro-
xénétisme, protection de la nature...; 1 aide judi-
ciaire peut bénéficier aux victimes comme & tous les
justiciables et le plafond des ressources y ouvrant
droit a été relevé de 40%; la cohstitution de partie
civile est facilitée & tous les stades de la procédure:
lorsqu’elle met en mouvement 1l action publique, la
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partie civile peut &tre dispensée de consignation par
le juge d instruction, qui dans les autres cas doit
tenir compte de ses ressources pour fixer le montant
de cette consignation; lorsque les poursuites ont été
engagées par le ministére public, la victime peut se
constituer partie civile par une simple lettre re-
commandée au tribunal toutes les fois que sa demande
n‘excéde pas le plafond de la compétence civile des
tribunaux d instance, soit 20.000 Francs. Elle est
alors dispensée de comparaitre. Mais si elle comparait,
elle a droit & une indemnité de comparaison.

II. L effectivité des dispositions prises en faveur des victimes

9. Il v a parfois fort loin des intentions exprimées
aux réalisations et il n'est pas rare que des lois
elles-mémes restent sans application pratique. Aussi
n‘est~il pas certain que le vaste mouvement inter-
national d"idées en faveur des victimes se traduira
toujours dans 1les faits. Les mises en garde & ce
sujet ne sont pas superflues. Souvent en effet on mé-
connailt la caractéristique essentielle d une politique
criminelle digne de ce nom, qui est d“&tre cohérente
et globale. Elle doit en effet concerner les trois
fonctions étatiques essentielles, législative, judi-
ciaire et exécutive, faute de quoi elle se condamne &
1°ineffectivité. Un texte n'est rien si les moyens
pour 1l exécuter ne sont pas donnés. Il est de méme
réduit & n’@tre qu’une vitrine vide si le judiciaire
ne 1l applique pas ou 1l interpréte dans un autre esprit,
ou encore si 1les décisions djudiciaires ne sont pas
exécutées, si on laisse la bureaucratie étouffer les
intentions du législateur.

C’est ce que dans la plupart des pays une bonne partie
des victimes peuvent constater & leur détriment, le

paradoxe étant méme parfois que le préijudice causé

par un acte sera réparé s’il est vraiment accidentel,

mais ne le sera pas s’il est intentionnel et contraire
aux lois pénales.

On rencontre ici également différents systémes visant
a rendre effective 1l indemnisation de la victime mise
a la  charge du délinguant. Je n’en indiquerai ici
que trois: celui déja cité de M. Thorvaldson, celui
qu’a préconisé en France la commission Milliez et ce-
lui qui inspire notre loi du 8 juillet 1983.

10. Pour M. Thorvaldson, il est d‘une importance
vitale quon ne laisse pas & la victime la charge de
recouvrer elle-méme les dommages qu’on lui a accor "As;
mais dans sa conception, la réparation étant N
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sanction pénale et non un litige purement civil, il

va de soi que sa mise a exécution incombe aux pouvoirs
publics comme n’importe quelle peine. La réparation
doit, en outre, couvrir 1 intégralité du préjudice
subi et ne pas €tre limitée de fagon injustifiée aux
dommages faciles & déterminer {comme au Canada): le
délinquant doit réparer tout le mal qu’il a fait, dans
toute la mesure ol cela est possible.

11. La commission d”études et de propositions insti-
tuée en 1982 par le Garde des Sceaux M. Robart Badinter
et présidée par le Professeur Milliez avait examiné(2)
plusieurs solutions en matiére de recouvrement des dom-
mages—~intéréts:

-  Fiscaliser les poursuites en cas de réticence du
débiteur;

-~ Opter pour un mécanisme intermédiaire comme celui
existant en matiére d4° abandon de famille ( le non-
paiement des dommages-intéréts devenant, aprés un
certain délai, une infraction pénale);

~ Créer un mécanisme de recouvrement spécifique.

C’est & cette derniére solution qu’elle s’était ar-
rétée. Ses propositions comportaient en effet la
création d’un organisme national disposant de 1 auto-
nomie financiére, qui aurait été chargé, entr autres
attributions, de procéder lui-méme au recouvrement des
dommages—~intérdts pour le compte de la victime, de con-
sentir & celle-ci des avances et des "indemnités de
solidarité" et qui aurait été alimenté par le produit
des amendes pénales ou des "amendes réparatrices”,
nouvelle sanction pénale & instituer.

12. Les difficultés financiéres de 1l heure n“ont pas
permis de retenir cette proposition, car lés amendes
fournissent au budget de 1°Etat une contribution qui
n‘est pas négligeable. . La Chancellerie a, par contre,
suivi les autres recommandations de la Commission qui
tendaient 2 rendre plus facile et plus sfir pour la vic-
time le recouvrement de ses dommages—intérdts, et le
législateur a consacré les dispositions proposées &

cet effet par la loi du 8 juillet 1983 (3). Cette loi,
gqui est entrée en vigueur le ler septembre, introduit
dans notre droit plusieurs séries de dispositions des-
tinées, en premier lieu, & préserver les facultés
contributives de 1l auteur du dommage. C est ainsi
qu’elle consacre expressément la jurisprudence qui per-
mettait & la victime constituée partie civile devant

la juridiction répressive de demander au juge civil
saisi selon la procédure du référé d ordonner des
mesures provisoires urgentes: (saisies, remise en état
des lieux, versement d"une provision) lorsque ") exis~
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tence de 1l obligation n’est pas sérieusement contes-—
table", par exemple lorsque 1’inculpé reconnalt les
faits ou qu’il a été pris en flagrant délit.

D autre part, le juge 4 instruction regoit le pouvoir
de contraindre 1 inculpé & constituef des siiretés
personnelles ou réelles destinées & garantir les
droits de la victime, lorsque les faits ne sont pas
sérieusement contestés. Il pourra également ordonner,
sans le consentement de 1 inculpé (4), le versement
anticipé de la partie du cautionnement affectée & la
garantie de ses droits & toute victime & laquelle une
décision = de justice exécutoire aura accordé une
provision.

Dans le méme esprit, 1la loi crée un nouveau délit
d“organisation frauduleuse d insolvabilité; le texte,
dit la circulaire, devrait s’avérer particuliédrement
utile pour protéger les femmes victimes 4 un abandon
de famille.

En second lieu la circulaire s efforce de faciliter a
la victime le recouvrement de ses dommages—intéréts:
les magistrats du parquet sont chargés de veiller a
ce que le greffe envoie systématiquement & la partie
civile une copie de la décision la concernant, ac-
compagnée d une lettre indigquant les moyens pratiques
d“obtenir 1 exécution du jugement; il pourra méme
autoriser la communication de tous renseignements
utiles sur le domicile et 1’emploi du condamné.

Dans un cas particulier, la victime n“a méme plus de
diligences & accomplir: c’est celui ol le condamné est
détenu et ol le chef de l°établissement pénitentiaire
doit faire parvenir & la partie civile qui a obtenu
des dommages-intéréts les sommes prélevées 3 son pro-
fit dans la limite de 10% sur le pécule. Ce cas est
exemplaire de la nécessité pour 1la politique crimi-
nelle de ne pas s arréter en chemin: 'la loi est res-
tée lettre morte et les millions prélevés sur le pécule
des détenus leur étaient restitués & leur libération,
faute d’un mécanisme d exécution approprié; ce méca-
nisme a été institué par décret de 26 mars 1982, mais
encore faut-il veiller, en pratigue, & ce que les ma-
gistrats du parquet fournissent bien aux chefs 4 étab-
lissement les renseignements nécessaires.

13. La loi du 8 juillet 1983 s’est également pré
occupée d° éviter 4 1la victime la nécessité dans
certains cas d’engager une procédure civile anrés
la procédure pénale, avec les retards, les complica-
tions et les frais supplémentaires que cela entraine.

I1 s’agit en premier lieu d organiser 1’intervention
0] 4 ~ a3 ’
des compagnies d’assurance a 1 instance pénale. En
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. effet la condamnation civile prononcée par le juge
penal n“était pas opposable 4 1l assureur de 1° auteur
de 1l infraction qui n’était pas partie au procés, et
la victime était contrainte, lorsque 1l assureur re-
fusait d exécuter cette condamnation, d“engager un
second procés devant le juge civil.

L intervention de 1l assureur a été limitée pour

1l instant par la législation aux infractions d homi-
cide ou de blessures involontaires. Désormais dans les
procédures pénales concernant ce type d infractions,
la décision concernant les intéré@ts civils sera op-
posable & 1° assureur intervenu volontairement ou
réguliérement mis en cause.

En second lieu, la loi est intervenue pour éviter
encore & la victime 1l obligation d’avoir recours & la
juridiction civile aprés la juridiction pénale: c’est
le cas ol cette derniére a relaxé le prévenu du délit
d ‘homicide ou de blessures involontaires qui lui était
reproché. Traditionnellement la victime pouvait alors:
malgré 1 absence de faute constatée au pénal, demander
son indemnisation au civil sur la base des articles
1384, 1385 ou 1386. Désormais (ou plus exactement a
une date qui sera fixée par le Conseil @ Etat et ne
pourra é&tre postérieure au ler janvier 1984) la juri-
diction répressive pourra statuer sur les intéréts
civils.

14. Nous n’avons jusqu’ici considéré que les cas ol
la réparation peut &tre demandée ou imposée a 1 auteur
du dommage.  Mais il existe un nombre considérable de
victimes qui demeurent sans recours parce due le
délinquant est inconnu ou insolvable. On connalt le
courant législatif qui a conduit dans de nombreux pays
4 mettre dans ce cas l'indemnisation de la victime a
la charge de 1°Etat. Mais on sait aussi que 4 une
fagon générale cette indemnisation est exceptionnelle,
limitée & un nombre de cas peu important et limitée
dans son quantum.

En France la loi du 3 janvier 1977 a prévu 1l indemni-
sation par 1 Etat de certaines victimes d"infractions
pénales; mais cette indemnisation était soumise 3 des
conditions trés étroites; la victime devait prouver
qu’elle subissait un préjudice économique et gu’elle
se trouvait "dans une situation matérielle grave".

En outre, en raison de 1l ignorance des victimes 2
1°égard de leurs droits, cette indemnisation n’était
accordée, selon les années, qu’a concurrence de la
moitié ou des deux tiers du budget total prevu 4 cet
effet. Plusieurs textes récents ont amélioré cette
1ndemnlsat10n. Le décret du 17 fevrler 1983 a porté
a 250.000 F. le maximum de 1 indemnité, qui était en
1981 de 190.000 F. La loi du 8 juillet 1977 a étendu
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le champ d application du texte de 1977 & tous les
cas ol la victime d’une infraction ayant entrainé des
dommages corporels invogque un "trouble grave dans ses
conditions de vie". La formule paralt a premiére vue
analogue, mais en réalité elle est beaucoup plus
large, car ce trouble peut consister, non seulement en
un préjudice économique mais aussi en une atteinte a
son intégrité soit physique (pour la victime directe)
soit mentale (pour un proche, . par exemple). L’ in-
demnisation par 1°Etat n’est donc plus subordonnée &
la détérioration de la situation financiére du
demandeur.

La loi de 1983 a également levé la plupart des obsta-
cles auxquels s était heurtée la mise en oeuvre de la
loi du 3 janvier 1977: briéveté du délai imparti pour
agir, éloignement des commissions 4 indemnisation et
prérogatives trop restreintes de celles-ci. Le
requérant pourra &tre relevé de  la forclusion, la
commission fonctionnera désormais auprés de chaque
tribunal de grande instance et ses pouvoirs seront
élargis (5). En prévision de 1 augmentation sensible
du montant global de 1 indemnisation des victimes par
1°’Etat, le budget consacré & cet effet a été fixé
pour 1l année 1984 i la somme de 24 millions, alors
que les indemnités versées en 1982 ne s’élevaient
qu’a 8 millions environ.

15, La politique francaise en faveur des victimes, qui
a miri depuis deux ans sous 1 influence du Ministre

de la Justice M. Badinter, est d application toute
récente. Il sera du plus haut intérét d en mesurer
plus tard les résultats pratiques pour les victimes.
Le bref exposé que j’en ai fait doit permettre, je
pense, de la situer parmi les différents systemes
possibles. C’est une politique résolument réformiste,
qui ne réclane pas un bouleversement de notre droit

et de nos institutions pénales, et gui frappe au
contraire par un souci évident de réalisme. C’est
ainsi que les dispositions d ordre procédural gqu’elle
comporte ont été minutieusement étudiées afin de re-
cevoir pleine application. L indemnisation par 1 Etat
a cessé aujourd hui d“etre insignifiante et son impor-
tance ne pourra que croitre si notre société revient

a2 meilleure fortune.

Mais si 1°on peut légitimement penser que 1 ensemble
des mesures technigques adoptées procurera & court
terme une améliora »n sensible du traitement des
victimes, il faut bi.pn se convaincre que leur situa-
tion ne pourra etre sérieusement transformée qu avec

le succés de 1'action autrement ambitieuse gque
prescrit également cette politique: large développe-
ment du mouvement associatif d aide aux victimes, modi-
fication importante de 1°état d’esprit et des pratiques
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des fonctionnaires des services publics en rapport avec
les victimes (ce qui indique des changements notables
dans leur formation), modification également des con-
ceptions et des pratiques des magistrats du siége et du
parquet.

(1)

(2)

(3)

(4)

(5)

NOTES

THORVALDSON, S.A.: Reparation by Offenders: How Far
Can We Go?, Selected Papers of Canadian Congress
for the prevention of crime, Winnipeg, Manitoba
1981; v. également du m@me auteur: Compensation

by Offenders in Canada: a Victim’s Right? Five
Answers, rapport présenté au 33% Cours inter-
national de Criminologie, Victimes du c+vime,

6-11 mars 1983.

Cf. Rapport de la Commission d'étude et de pro-
position dans le domaine de 17aide aux victimes,
Ministére de la Justice, Juin 1982, notamment

p. 16 et s., et p. 28 et s.

J.0. du 9 juillet 1983; cf. également le commen-
taire de la loi et les instructions données par
la circulaire précitée du 25 juillet 1983.

Il pouvait déji placer un inculpé sous contrdle
judiciaire & la condition qu il fournisse un
cautionnement (art. 138.11 du Code de procédure
pénale) et ordonner, avec le consentement de
1%inculpé, que la partie du cautionnement affecté
a4 la garantie des droits de la victime ou du
créancier d une dette alimentaire soit versée &
ceux~ci par provision, sur leur demande (art.
142.1).

Ces dispositions n’entreront en vigueur qu’d une
date fixée par décret en Conseil d'Etat, mais au
plus tard le ler janvier 1984.
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Reparation to Victims of Crime

The report is a comment on two recommendations pre-
sented to the United Nations Organization by the

working group set up in Milan last June by the four
big associations of criminology and criminal policy.

The first underlines the risk of unduly reducing the
concept of reparation to a mere financial compensa-
tion, the second stresses the necessity of finding
practical means to ensure effective implementation of
the measures adopted.

Thus two sections of the report deal respectively
with:

- The extent of the reparation to victims;

- The effectiveness of the measures adopted in their
favour.

Present French policy is briefly presented; not as a
model, but as a concrete basis for discussion.

Different kinds of reparation, and particularly psy-
chological help and attempts at mediation by volun-
tary organisations are reviewed, and their importance
emphasised.

The system put forward by M. Thorvaldson is mentioned,
in which reparation of victims would be a penal sanc-
tion, and could in certain cases be in fact the only
penalty. The French reforms, while not going as far
as that, tend to favour sentences which include the
obligation to indemnify the victim; and in a series of
practical measures, help the victim to obtain compen-
sation from the courts or the State.

The second part of the paper considers the danger of
measures taken in favour of victims not being put into
practice. In many cases the national policy lacks
coherence and deals only with legislation, without
regard to its implementation by the courts or by the
executive instances. French poliecy is a good example
of a coherent whole. Technical decisions should
rapidly prove to be effective; but a true improvement
of the victims’ situation will depend on the
development of voluntary agencies (encouraged and
materially aided by this new orientation) and on a
change in the thinking and practice of police and
magistrates.
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FESOME JOKJIAIA I'-HA XAK BEPSH
YIYUIEEWE TOJIOKEHKA NMOTEPNEBINX

Ilokyan paccMaTpHBaeT OBa NPENJOXEeHHA H3 BOJIEHOTO
KOJIMYECTBa [IPEIIONeHHY CIOEJIAHHEX Yy4eOHOH rpymnnoin
CBABAHHOH ¢ Opranusanuel 06BenuHeHHX Hamuil ¥ cos3-
LaHHoM B mwHe 1983 ropa 3 r. MujlaHe YeTHDMA KDYIHBMU
AccounualnuaMH [0 KDHMMHOJIOTMM H YIOJIOBHOHM NOJHUTHUKE.

[lepBoe NpenjoKeHre HOOUYEPKUBEET OHACHOCTEL BOBMEMEHMS
YOLITKOB IIOTEPHEeBHEro IPUMEHAA CaMyw IIPOCTYI QODMY
BO3MENEHUA — NPERJIOKSHMES HEeHEeXHOW KOMIeHCaluu; a
BTOPOE NPEIJIOKEHUE MOMUEPKUBAET HEOOXOOHMOCTE HAaXOM—
LEeHHA MNPaKTHUECKHX IIPHEeMOB OCYHIECTBJISHUA NPUCYXIESHHBIX
MEp.

Joxkaln COCTOWT M3 IOBYX 4YacTed
—- U3 pPaccMOTpeHusa GopM YIYUMEHMS IIOJIONEHUA OOTEDISBIHMX
- U3 PaCCMOTPEHHA NPETBODCHUA IIPHCYXISHHEIX MED B XH3HB

B goxnane paccMaTpuBageTcAa npuMepr GpaHIysSCKOH KDHMUHAJL-
HOHW IIOJIMTHKH, HO OH JaeTCd B KadyecTBe HOoBopa A
IOUCKYCCHY, & He KaK IIpHUMED KaK TaKOBOW.

Jlasee, aBTOpP paccMaTpPHBAET NasHbe GOpMb U CTEIIeHH YJIyd-—
WEeHUA [OJIOKEeHUA MOTEPIEBHHX; B OCOOEHHOCTH, BJIIHAHUE
[ICUXOJIOTHUECKON MNONINEepXKH W IOMBITOK HNPpUMHDEHHA Ha [ob-—
DOBOJIBHBIX HayaJiaXx. ABTOP HDOOYESPKHMBAET BaXHOCTE 3THUX
@opM TOONEPXKi., KpoMe TOro B IOKJALOE ONHCHBAETCA
cucTeMsl M. TopBajimCoOHa, KOTOpPHE HACTaWBaWT HA MpUKa-
3aHKUM Haka3aHuli B yI'OJIOBHOM IMODPAINKE — B HEKOTODBIX
CJyuaAX eNWHCTBEHHOH CaHKIWeH OCTaeTCda BO3MEemeHHe
yOEITKOB., ®paHiysckue pedopMbl HaIpaBNEHB Ha IIDHKa3aHHe
HaKa3aHuA BKJIOUAA KDPOME TOI'0 K BO3MemeHHe yOHTKOB

B 00A3aTeNbHOM HODPAINKEe. JITH DPe@ODpMB HampaBJIEHH Ha TO,
YTOOE [OMOYE ITOTEPIEBUMM ITOJYUHTE KOMIGHCAIIMD Yepes
GYI HWJH OT TOCYyLapCTBa.

Bo BTOpPOH 4aCTH IOKJaNa PacCMaTDUMBAKWTCHA BOIPOCH CBA-
3aHHEE C OCYuUECTBJIEHHEM JJIYUMEHHA ITOJIOKEHHA HOTEepHeB—
mero. Bo MHOrux CiaydasX COCYIapCTBEHHaA INONUTHKA
CHHWHIKOM OTOPBaHA OT WPHINWUYECKOM MPaKTHKM M HalpaBJieHa
TOJIBKO Ha CcaMmoO 3aKOHOOATEeNbCTBO. OCymecTBIieHUE U
BRHIIOJIHEHUE DemeHufl cyneGHON BIACTBO WJIM HCIOJIHUTEIb—
HEIMH YUYDEMOESHUAMK BO BHHUMaHNE HE IPUHMMAKTCA. B 3ToH
chepe (QpaHUy3CcKad IMOJNHTHUKAE HASTSHAM XODOWWI NODPHMEeD ™
CBA3BH TEODUH U HPAKTUKH. [IPEIJIOXESHHEE MeDH TEeXHHUYEeC—
KOI'O XapakTepa IOJIKHE CKODPO MOKas3aTh CBOW INEeCTBEHHOCTEH,
a HacTofmee YJAYYIEHUE IOJIOKEHHA IIOTEPIEBNUX 3aBHCHT
BCEe-X€ OT Dal3BUTHA JOOPOBOJBHEIX 00mEeCTB, OT W3MEHEHUA
cizncoba MBPLUIEHUA B CyHeOHOH K INOJIMLEHCKOH NOpaKTHKE.
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The European Convention on the Compensation of
Victims of Violent Crimes

I. Introduction

A. In General

In June 1983 the Committee of Ministers of the Council
of Europe (2) adopted the European Convention on the
Compensation of victims of violent crimes.

This Convention is an important achievement in the
framework of a policy aimed at protecting the inter-
ests of the victims and corresponds to a need
stressed both at national and international levels.

B. Historical

During the last decades, realising that compensation
of the victim by the offender was rarely obtainable,
many governments decided to create schemes for the
compensation of victims from public funds.

This important development attracted the attention of
the European Committee on Crime Problems, which is the
body of the Council of Europe responsible for penal,
penological and criminological activities. In 1975,
this Committee thought it advisable to create a Select
Committee to examine the aims and conditions of such
schenes and formulate principles of common policy .in
this field. The Select Committee prepared a draft
Resolution, adopted later by the Committee of Minis-
ters of the Council of Europe (Resolution (77) 27),
and a report on the subject, published in 1978.

The Resolution urged governments to create schemes for
the compensation of victims of crimes from public funds
and laid down some principles.

The Resolution, no doubt; induced other Member States
to create similar schemes. However, little by little
it was begun to be felt:
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-~ that some re-examination of the principles of the
Resolution was advisable, especially as regards the
compensation of foreign victims

- that an obligatory instrument, such as a Conven-
tion, would better establish a common policy be-
tween Council of Europe Member States and inter-
national co-operation in this field.

The European Parliament (EEC) expressed also an inter-
est in the matter and its intention to draw up a di-
rective for the Member States of the EEC if the Coun-
cil of Europe did not proceed to the drawing up of a
Convention. (3)

A new Select Committee was created by the Council of

Burope in 1982, It was instructed to draft a Conven-

tion as well as to examine variocus other criminal law
questions relating to the victim. The Select Commit-
tee drew up the Convention which was approved by the

CDPC in April 1983 and, as already mentioned, by the

Committee of Ministers in June 1983.

The Convention will be opened for signature on 24
November 1983,

II. Theoretical Background of the Convention

1. It must be sitressed that the aim of the European
Convention on the compensation of victims of violent
crimes is not to replace compensation by the offender
with State compensation. In the spirit of the Council
of Europe work in the field of crime problems, compen-—
sation by the offender is to be considered of great
importance as it gives the offender the opportunity to
repair his fault and appease the conflict created by
the offence. The social and psychological value of
such reparation for both the offender and the victim
is outstanding.

In this perspective various reports and resolutions of
the Council of Europe ask governments to devise means
of facilitating compensation by the offender, for
example by providing that compensation may be imposed
as a main penalty, alternative to imprisonment. (4)

However, as already stated, a realistic view of the
situation shows that in most cases reparation by the
offender is impossible. Thus, compensation by public
funds becomes necessary in order to relieve the vic-
tim's suffering.
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2. Intervention of the State in this field may be
justified on various grounds:

a) According to one view the State is obliged to
compensate victims of crime because:
- its measures of crime policy failed to prevent
the crime
- victims must be relieved to avoid private
vindication

b) According to another view compensation by public
funds is a measure of social solidarity towards those
who have been unlucky or those who, more exposed to
crime, have been victimised.

Resolution (77) 27 and the European Convention are
based on the solidarity principle as is stressed in
the preambles of both of them.

It must be added that in the view of EECP work a crime
policy which takes into account the victim's interests
appeases the social conflict created by the offence
and, thus, facilitates the implementation of a policy
oriented towards the social reintegration of the of-
fender.

Such a balanced policy has always inspired the Council
of Europe activities in the field of crime problems.

III. Aims of the European Convention in the Compensation of
Victims of Violent Crime

This Convention pursues the following aims:

a) to establish common principles for the compensa-
tion of victims of crime in the Contracting States;

b) to ensure co-operation between the Contracting
States in matters concerning the above-mentioned
compensation and, in particular, to enlarge the scope
of the victims benefitting from the compensation by
including also foreigners permanently resident in the
State in whose territory the offence was committed.

It must be underlined that the principles laid down by
the Convention are minimum provisions. Thus the State
can always provide for more generous compensation of
the victims than that required by the Convention (for
example provide for the compensation of all foreign
victims independently of nationality or residence).
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The Convention is not self-executing. Contracting
Parties are obliged to take the necessary measures to
have their legislation conform to the requirements of
the Convention. Thus, the Contracting Parties have
the obligation to introduce legislation creating
schemes for the compensation of victims or, if such
schemes already exist, to bring about the modifica-
tions required in order to adopt the principles laid
down by the Convention.

IV. Basic Principles Governing the Compensation of the Victims

A. Subsidiary Nature of the Compensation by Public Funds

As already' stated, the principal source of compensa-
tion should be the offender and in some cases, social
security, insurance or similar sources. It is only
when compensation cannot be secured by such means, or
can only be secured in part, that the State should
intervene.

However, procedures concerning the compensation may be
long and the needs of the victim important and immedi-
ate. Thus, the principle of subsidiarity of the State's
intervention should not impede provisional assistance
to the victim by public funds pending the above-men-
tioned procedures.

If, later on, the victim receives compensation by the
offender or other sources the State will reclaim any
amount granted to the victim (Article 9).

The State or the competent authority may also be sub-

rogated to the rights of the person compensated for
the amount of the compensation paid (Article 10).

B. Victims who Should Benefit from Compensation by Public Funds

Compensation by public funds is paid:

~ to those who have sustained serious bodily injury
or impairment of health directly attributable to an
intentional crime of violence;

- in the case of the victim's death to his dependents
(Article 2).

The Convention does not define the persons being in
charge of the victim but leaves such reglementation to
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the domestic law of the Contracting Parties. Thus, it
will be decided in each country which members of the
victim's family should benefit from the Compensation.
Compensation is awarded even if the offender cannot be
prosecuted or punished (for example when he is a minor
or. a mentally ill person).

Compensation by public funds being based on equity and
solidarity it is obvious that it should be granted:

- in serious cases, when it is necessary to alleviate
the victim's distress and need;

- when special circumstances do not justify refusal
or reduction of the compensation. Such considera-
tions as well as the limited amount of funds being
available in the compensation schemes impose limi-
tations on the categories of victims who should
benefit from the compensation.

The following conditions on limitations are provided
in the Convention:

1. Conditions regarding the offences which give rise
to the compensation

The Convention invites the Contracting States to
compensate victims:

a) Of serious, intentional and violent offences

Unintentional crime and in particular road traffic
offences may also be serious and have catastrophic
effects on the victim. The reason for their non-
inclusion in the field of application of the Conven-
tion is that they are most often covered by insur-
ance, social security or similar means. However,
the provisions of the Convention being minimal, the
Contracting Parties are not impeded from including
such offences to their compensation schemes (as for
example is the case of France).

Violence may be physical or psychological. For
example, threats resulting in injury or death may
also give rise to compensation.

As specified in the explanatory report of the Con-
vention, poisoning, rape and arson should be con-
sidered as intentional violence.

b) Against life, physical integrity and health

Property offences are not included in the field of
application of the Convention. 1In fact not only
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are they - in principle - of a less serious nature
but also their great number do not allow extension
of the compensation schemes to them.

¢) Directly attributable to the crime

The relationship between the criminal act and the
offence must be obvious and easily proven. Thus,
psychological disturbance manifested several years
after the commission of the act cannot justify
compensation as their causation cannot be attribut-
ed with certainty to the offence.

2. Conditions Regarding the Financial Situation of the
Victim (Article 7)

In the spirit of the Convention, compensation of the
victim by public funds is not an automatic response to
the damage caused by the offence (and not repaired by
the offender) but a relief to a victim who is mani-
festly in distress. This cannot be the case of a vic-
tim who is considerably well off; in such cases the
State may refuse or reduce the compensation.

However, this clause:

-~ should not be interpreted in a too extensive way,;
limiting the State compensation to the victims of
extremely reduced means (social cases); .

— does not impede Contracting States allowing compen-
sation independently of the financial situation of the
victim (as for example is the case of the Federal Re-
public of Germany).

3. Conditions Relating to the Victim's (or his Depen-
dent's) Behaviour {Article 8)

a) Reprehensible behaviour of the victim before, dur~
ing or after the offence or in relation to injury
or death

Victimological studies indicate that an interaction
between the victim and the author of the offence
takes place in the case of most offences. Victims
can handle a situation badly, react imprudently or
behave in a risky way. However, it is only when
such behaviour of the victim has c¢learly provoked
the offence or contributed to a serious escalation
of violence that it can be taken into consideration
for a possible refusal or reduction of the compen-
sation in the terms of Article 8 of the Convention.
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b)

c)

4,
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Reprehensible behaviour can be shown before (for
example provocation by the viectim), during the of-
fence (for example simultaneous aggression by the
victim) or after the offence (for example subsequent
aggression by the victim). It may also cencern the
damage, when the victim does not take the necessary
measures to avoid or to limit the damage (for ex-
ample, when he does not ask for medical help).

According to the preparatory work on the Conven-—
tion, as reflected in the explanatory report, refu-
sal of the victim to co-operate with the adminis-
tration of justice (for example refusal to denounce
the act or to serve as witness in court) can also
justify refusal or reduction of the compensation.

Membership of criminal or violent organisations

Considering that involvement in organised crime or
membership of an organisation which engages in crimes
of violence alienates the victim of the public
sympathy or solidarity, the Convention permits in
such cases refusal or reduction of the compensation
from public funds, even if there is not a relation-
ship between the victimising act and the above-
mentioned involvement.

This clause has been inserted in the Convention
after a considerable debate, some States consider-
ing that the general clause of the victim's repre-
hensible behaviour could sufficiently discard non-
meriting victims.

Compensation contrary to a sense of justice or tu
public policy (ordre public)

By including in the Convention a clause according to
which compensation may be refused or reduced when an
award would be contrary to a sense of justice or to
public policy, the Contracting States wished to
reserve a large discretionary power in this field.

This clause, which permits for example the denial
of compensation to a serious criminal even when the
offence which victimised him is not in relation

to his criminal activity, has also been accepted
after a large controversy during the preparatory
work of the Convention.

Conditions regarding the victim's nationality

Resolution (77) 27 (Article 13) provides that "in
respect of foreigners, the principle of reciprocity
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might be wholly or partially applied"

In the years which followed the adoption of the Reso-
lution, it appeared in the framework of the Council of
Europe as well as in the framework of the European
Parliament that:

-~ a sense of justice and social solidarity required
the compensation of foreign victims on the same
terms as those applied to national victims. This
was especially necessary for those foreigners who
reside, work and contribute to the economic devel-
opment of a State: it was namely the case of mi-
grant workers;

- many European States had already legislation which
allowed c¢ompensation to foreign victims of offences
committed in their territory, without consideration
of nationality.

Such arguments were taken into consideration when
drawing up the Ruropean Convention on the Compensation
of Victims of Violent Crimes which, although not gener-
alising the compensation of foreign victims, enlarges
the number of those benefitting from such compensa-
tion.

Thus, Article 3 of the Convention defines that compen-
sation should be paid to:

- nationals of the States Party to the Convention;

- nationals of all Member States of the Council of
Europe who are permanently residing in the State in
whose territory the crime was committed.

This clause, departing from the principle of reciproc-
ity, corresponds to an opinion stressed on several
scientific occasions (5) and a practical need in those
European States receiving foreign workers.

The Convention does not apply to non-resident foreign
victims, for example tourists, unless they are
nationals of a State Party to the Convention.

However, these being minimum requirements, Contracting
Parties may introduce more generous legislation.
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Items, Conditions and Procedure of the Compensation

1. Items of Compensation

According to Article 4 of the Convention the items of
compensation which at least should be covered are:

- loss of earnings;

- medical and hospitaiisation expenses;

- funeral expenses;

- - loss of maintenance (in the case of dependents)

Other items which might be covered - as mentioned in
the explanatory report of the Convention are:

~. pain and suffering;
- loss of expectation of life;

~ other additional expenses, such as the need for the
victim to have a permanent domestic help.

2. Upper and Lower Limits

Given the financial limitations of the national
schemes for the compensation of victims, Article 5 of
the Convention allows the Contracting State to fix an
upper limit for this compensation as a whole or for
its elements. Each State will fix this limit ac-
cording to its criteria. It must be remembered that
State compensation is a contribution to the reparation
of the damage and not necessarily the reparation of
the damage as a whole.

A lower limit may also be fixed, according to the same
article.  This clause is aimed at avoiding demands for
the compensation of minimal losses which can be suf-
fered by the victim without much pain.

3. Calculation of the Compensation

Each Contracting State will calculate the compensation
according to the criteria followed by its own agencies
(for example social security) and its own economic
standards (wages, medical fees etc). The Convention
could not fix unified criteria in absolute numbers, as
standards of life differ from State to State.
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Calculation of the compensation according to the stan-
dards of the State in which the offence was committed
may often present disadvantages for the victim when he
is a foreigner coming from a State with higher stan-
dards of living. In such cases, taking - as much as
possible - into account the standards of the State of
the victim's residence would be a fair solution.

4. Procedure for obtaining the compensation

Each Contracting State will fix the modalities of this
procedure according to its domestic law. The Conven-—
tion refers only to the possibility of specifying a
period within which any application for compensation
must be made.

Such a time limit is considered useful in order to
avoid examination of demands referring to damages suf-
fered long ago, the nature and extent of which is very
difficult to establish.

V. Information about the Compensation Schemes

A reproach very often made with regard to schemes for
the compensation of victims of crime is that they
cover a minimal number of cases. Where this is true
it is usually due to a lack of information on the part
of the actual victims or of the public in general.

It is for this reason that the Convention requires
(Article 11) that the Contracting States take appro-
priate steps to ensure that information about the
scheme is available to potential applicants.

To this end, information must be available in a clear
and easily legible way in special leaflets or publi-
cations, as they actually exist in several States.

The information ~ in the above written form or orally
- should be given to actual victims by those who
first come in contact with them (police, judges, so-
cial services etec). The role of associations for the
help of victims can also be important in this field.

The general public can also be informed by way of pub-
lications and leaflets distributed in various public
places (for example port offices, train stations etc).
The role of mass media (and especially radio or tele-
vision) may also be decisive in this field. However,
experiences in some States have shown that such broad-
ly disseminated information can result in a great
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number of often unjustified demands being submitted to
the schemes., Therefore, research and experimentation

on the optimal ways of informing the public about the

schemes seems advisable.

VI. International Co-operation for the Implementation
of the Convention

A. In general

The Convention (Article 12) requires the Contracting
Parties to grant each other the greatest assistance in
matters connected with the Convention. To this end,
each Contracting Party will designate a competent
central authority which will receive requests for such
assistance and deal with them.

Such assistance may for example consist of information
about the victim's possibility of being compensated by
social security or other means in another State, about
circumstances concerning the offender residing abroad
(for example his economic status) etc.

B. The Role of the European Committee on Crime Problems

The European Committee on Crime Problems (CDPC) will
serve as a link between the Contracting States for the
implementation of the Convention.

According to Article 13 of the Convention, the Con-
tracting States will keep the CDPC informed on the ap-
plication of the Convention and, in particular, on any
new legislative or regulatory provisions regarding the
matters covered by the Convention.

Such information will be disseminated by the CDPC to
all interested Member States (for example to the
States who plan introducing compensation schemes or
reforming the old ones).

It may alsc show the need for a future study of a
problem connected with the compensation of the victim
or the victim's assistanceé in general. 1In such cases,
ad hoc meetings may be convened in the framework of
the CDPC to discuss these matters.
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VII. Final Clauses

1. The Convention will be open for signature by the
Member States of the Council of Europe and will be
subject to ratification, acceptance or approval. It
will enter into force on the first day of the month
following the expiration of a period of three months
after the date on which three member States of the
Council of Europe will have expressed their consent to
be bound by the Conventiagn.

After its entry into force the Committee of Ministers
of the Council of Europe may invite any State not a
member of the Council of Europe to accede to it.

2. The Contracting States may, at the time of the
signing the Convention or when depositing its instru-
ment of ratification, declare that they avail them-
selves of one or more reservations.

The Convention does not comprise an Annex limiting the
points open to reservations.

VIII. Concluding Remarks

It is hoped that Council of Europe Member States, and
possibly some non Member States, will soon become
Parties to the Convention. This will greatly promote
the interests of the victims not only by the creation
of compensation schemes or the improvement of the
existing ones but also by creating a climate of
greater understanding of the victim's problems and of
assistance to them.
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Civil Litigation and the Insurance System Concerning the Victims

Introduction

At this conference, a certain group of issues related
to crime is examined from the point of view of victims
and with due consideration to the interests of vie-
tims. The preparatory material of the topic already
shows a comprehensive and complex approach, in other
words, it shows that the various issues are not treat-
ed separately and isolated from each other, it is
precisely the interrelations that are emphasised. We
know that the injured party does not suffer his in-
jury due to natural phenomenon or in the course of
causing damage in other way but he becomes the victim
of a criminal offence. This time, however, it is not
the perpetrators of the offences or the committed
criminal offences themselves that are in the focus of
our studies. The relation of the offender, the
offence and the injured party is studied from the
point of view of the latter, of the injured party.
Even with having this approach we should keep in mind
that the institutions of the parallel systems or most
of them, as a rule, have not been created by society to
protect the interests of the victims, thus the insti-
tutions are not in operation with the primary aim of
serving the interests of the victims of criminal of-
fences. As an example, we may mention the various
systems of insurance which may be fit to compensate
the victims, but if we take either social insurance or
the various types of voluntary or obligatory insur-
ance, the perpetration of criminal offences is only a
form of causing damage from their point of view, and,
as a rule, not even a very significant one within the
whole system. Although we examine now how the various
institutions are used to protect the victims’® inter-
ests, we have to see these institutions serve a much
broader social interest.

Approaching our topic from the opposite side, I
believe we cannot disregard at the discussion of the
parallel systems the social institutions and organisa-
tions either the activities of which are related to
crime prevention in some way or other. No doubt, it
is important to work out the possible best means and
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methods to serve the interests of the victims, but the
victims® interests are the best served if they never
will be victims, i.e. no criminal offence is ever com-
mitted against them.

Consequently, if school and family education fulfill
their function in society well, if the economy is
managed and controlled adequately, if health service
is well organised, if public transportation and public
security are good, thus social life does not produce
the preconditions of crime, all this will be favour-
able also for the potential victims.

On the basis of the mentioned approach, the activity
of the education of the general public, aimed at the
education and illumination of the possible victims,
also should be regarded as a part of the parallel
systems. This education works out forms of behaviour
for given situations of crime perpetration and it
tries to achieve through the teaching of these forms
of behaviour that the victim should be able to repel
the attack or should be able to decrease its harmful
consequences. The forms of behaviour worked out for
the case of a street attack could be mentioned here
the same way as advice given for selfprotection against
burglary.

In addition to general social activity aimed at crime-
prevention, reporting committed offences to the
authorities also forms an element of the parallel sys-
tems. A number of state and social organs obtain in-
formation of the perpetration of criminal offences
earlier than the investigating authorities. We may
mention here, for example, the organs of family and
youth protection or health service, the same way as
the institutions of economy control. These organs,
when they obtain information of committed offences in
the course of their regular activities and report them
to the proper authorities without the victims® know-
ledge or even against their wishes, act in the inter-
est of the victims. For example, when the organs
checking prices report profiteering, they act also for
those victims who might not even know they have been
wronged. In many cases, the organs of family and
youth protection or health service report criminal of-
fences against the ' will of the victims.

According to the data of Hungarian criminal statis-
tics, on the average 10 % of criminal proceedings are
initiated by the reports of the mentioned organs. This
is the percentage also in the case of such criminal of-
fences where the perpetration is necessarily realized
by the victim since the offence is directed against the
victim’s person or sexual freedom. The percentage of
unknown victims is high enough (4 - 6 per cent), in
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such cases the authorities know of the perpetration
but they are not able to discover the victims of the
offences. These figures prove that the various state
and social organs - the primary task of which is not
the prosecution or prevention of crime - have an im-
portant role in the protection of the victims® inter-
ests indeed.

Civil litigation in criminal procedure and the system of
insurance

According to the discussion guide of this seminar, an
act should be regarded as a criminal offence if it is
declared by the legislation of the given state to be
such. 8till, when the parallel systems are examined,
one ‘should not lose sight of an essential trait of the
institutions of the parallel systems, namely that they
exist separately from the criminal justice system,
consequently, their basic function is not to deal with
criminal offences. This is precisely why they are fit
to provide compensation for the injured parties even
when they are not victims in the stirct sense of crim-
inal law. For, in the strictest sense of criminal
law, an injured party to the criminal offence, i.e.
victim of the offence, may be mentioned only if it is
established that a criminal offence has been committed.
The establishment of the perpetration of a criminal
offence and the establishment of criminal responsibil-
ity have a number of conditions which serve directly
the offender’s interest and indirectly general legal
security, legality. On the other hand, from the point
of view of the victims, the most important thing is not
that the person who caused a damage should be sen-
tenced by a criminal court but that he should receive
a compensation. This is why it is correct if society
maintains and operates institutions which ensure the
compensation of victims even when the criminal respon-
sibility of the person causing the damage is not
established.

Such an institution in Hungary, for example, the
advancement of the amount of support by the state.
According to the Hungarian Penal Code (Section 196) it
is a criminal offence if, under conditions defined by
the Code, a person does not perform his obligation to
provide support, due to his own fault. From the point
of view of the support of a minor, it is immaterial
whether the parent ommitting the performance of the
obligation of paying the support will be found guilty
and sentenced by a criminal court for the criminal of-
fence or not. The material thing for the victim is to
receive the support and this aim is served by the ad-
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vance payment of the support by the state. In two or
three thousand cases yearly the state pays the support
instead of the obligated person, independently from
whether the perpetrator has been convicted by the
criminal cecurt for the cmmission of perfeorming his

obligation to support, or not.

The advancement of the payment of support by the state
is closely connected to c¢ivil procedure in Hungarian
law. The state pays instead of the obligated person
if this person’s obligation to provide support has
been established by a civil court. The judgement of
the civil court is one of the conditions of establish-
ing criminal responsibility, thus the 2laim for sup-
port cannot be enforced in a civil litigation con-
ducted in criminal procedure. The advance payment of
the support by the state still is to be considered as
a part of the parallel systems, since this institution
operdates when the criminal court convicts the omitter
and also when penal judgement is not passed.

The claim for damages in the case of damage caused by
the medical treatment could be enforced through civil
litigation conducted in the criminal procedure if the
physician is convicted and sentenced by the criminal
court for harming the patient s health. But the con-
ditions of criminal and civil liability are not iden-
tical. It may happen that the civil court adjudges
damages for the injured party although criminal
liability, the perpetration of the offence, has not
been established by the criminal court. Although the
number of lawsuits related to claims for damages in
connection with damage caused in the course of medical
treatment is insignificant in Hungarian practice, it
is still a fact that only one or two criminal cases
are initiated yearly for medical malpractice while the
number of civil lawsuits is between ten and twenty.

These two figures show that the rules concerning civil
liability provide better opportunities for the injured
parties to enforce their claim for damages, i.e. they
are more favourable.

The relatively low number of civil lawsuits cannot be
explained through considering only the rules of civil
liability. For, in connection with damaging health
and harming the person of the injured party, the pro-
visions of other branches of law should be taken into
consideration as well. Since 1975, health service
has been a civic right in Hungary, i.e. it does not
belong to the realm of social insurance. For every
Hungarian citizen, medical examination, the necessary
medical treatment including hospitalisation, obstet-
rical procedure and ambulance service are free. On
the basis of this civic right, personal injuries of




150

any kind, thus the direct consequences of faulty medi-
cal treatment can be repaired with further or new
treatment.

The civic right to medical treatment may gain direct
significance in the case of every criminal offence
against human life and bodily integrity. For, during
the treatment, from the point of view of expenses, it
is never examined whether it is due to natural illness
or criminal offence that the treatment is needed. This
is why the expenses of medical treatment are not an
issue or the civil litigation conducted in criminal
proceedings for offences against life and bodily
integrity. Aand, furtheron, any reimbursment that can
be considered as compensation received by the injured
party within the system of social insurance is not an
issue either of the civil litigation conducted in the
criminal proceedings.

The sphere of social insurance is far from being as
complete, in both personal and objective sense, as
medical care due as a civic right. In personal sense,
it is more limited, as far as it is related to work;,
but with the existing full employment, it embraces
almost every member of society. In objective sense, it
is narrower, for it does not cover the full loss of
income but only a part of it. Within the system of
social insurance, the victim of the criminal offence
receives sick pay for the period of temporary disabil-
ity to work, in case of permanent disability he
receives disability pension, the same way as if the
disability would have occured due to other cause than
the criminal offence. The sick pay or the disability
pension is about 2/3 or 3/4 of the average earnings.
In the case of the victim’s death, the spouse may
claim widow pension and his children may claim orphan
support, according to the general conditions.

Civil litigation in criminal proceedings is, in prin-
ciple, suitable to recover damages not covered by so-
cial insurance, but a number of limit is set up here
as well, due to the fact that the victim recoyers full
compensation in other ways. The recovery of the whole
loss is ensured for the injured party on the basis of
social insurance in case of injury occuring in employ-
ment or in case of occupational sickness, further on,
on the basis of various kinds of liability insurance,
the best known example of which is the mandatory
motor-vehicle liability insurance.

The institution of mandatory liability insurance
serves directly the interests of parties suffering
harm, including the victims of criminal offences.
This form of insurance is mandatory precisely for the
reason that society wants to ensure compensation for
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the harmed party in any case and not because of the
relief of the wrong—-doer from the liability to pay
damages. In addition to the mandatory liability in-
surance of motor-vehicles, this form of insurance
exists in Hungary for hunting as well. So, if a
hunter causes the injury of a person or causes damage,
it is the insurance company that pays damages.

The financial compensation of the victims of offences
against life and bodily integrity, thus, is not en-
sured primarily by civil litigation conducted in crim-
inal proceedings but by other institutions. They are:
free medical treatment due as a civic right, social
insurance and mandatory liability insurance. There is
a form of insurance supplementing the mentioned in-
stitutions; this voluntary form of insurance covers
the difference between the lost income and sick pay.
This form of insurance embraces about 80 % of those
who are employed, thus a major part of society is
fully compensated for damage also through this type of
insurance.

Damage caused by offences against property is repaired
within the framework of voluntary property (home) in-
surance, in addition to litigation conducted in crim-
inal proceedings. However, the voluntary property in-
surance element which is to serve primarily the inter-
ests of those who suffer harm and not of the insured
persons.

On the basis of the voluntary insurance of the home,
the insurance company repairs damage caused by the in-
sured person as the user of an apartment, keeper of
minor, as a person keeping a gas container or a fire-
arm, as a sportsman, as an animal keeper (dog owner or
apiarist, etc.), as a person causing traffic accident
as a pedestrian, or causing harm as a bicyclist, etc.

From the enumeration one can see that these forms of
causing damage qualify in criminal law as offences by
negligence. Thus, on the basis of home insurance
policies taken out by the population, the insurance
company repairs a wide range of damage not covered by
social insurance and by mandatory liability insurance.

The social significance of voluntary home insurance
may be understood really if we know this form of in-
surance is really widely used, for it covers about

80 % of the homes. The insurance covers not only the
owner, or the tenant of the home, but also his family
members living together with him, thus a wide sphere
of the population is involved by it. The major part
of the population takes out home insurance policies
not because of considerations to the liability in-
surance aspects but because it provides protection
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against the loss of property, and this form of insur-
ance covers a great part of the damage caused by of-
fences against property.

On the basis of what has been said above, we may state
that victims of offences in Hungary do not collect
damages primarily through civil litigation conducted
in criminal proceedings, although the law provides op-
portunity for that. The victims collect damages first
of all as Hungarian citizens, participants of social
insurance, beneficiaries of liability insurance or as
persons taking out insurance policies voluntarily.

In this system, reparation does not depend on the
establishment of the criminal liability of the person
causing the damage. This condition is favourable to
the victims since reparation may be separated from the
other conditions of the establishment of criminal
liability. Thus, it seems the interests of victims
are bette served if society creates and operates such
a system where reparation is related directly to the
fact of the causation of damage and not to the crim-
inal liability of the person causing it.
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La demande civile et le systéme d assurances du point
de vue de la partie lésée

Introduction

A 1° occasion de cette réunion, nous examinons un
groupe de questions du point de vue de la partie 1lé-
sée, en mettant en relief les intéréts de celle-ci et
sans négliger les rapports entre ces problémes et la
délinquance. Les documents préparatoires présentent
déja une approche vaste et complexe du sujet et in-
diquent qu’il ne faudrait pas traiter les différents
aspects séparément mais en mettant 1”accent sur leurs
interactions.

Nous savons que ce n est pas une force de la nature ni
un autre phénoméne semblable qui fait souffrir la vic-
time mais que celle-ci subit un préjudice causé par
une infraction. En outre, cette fois-ci notre étude
ne se focalise pas sur 1l auteur du délit ou du crime
ni sur 1l infraction mais sur les rapports entre le dé-
linquant, 1l infraction et la victime du point de vue
de cette derniére.

I1 faut noter gque les institutions qui constituent les
systémes paralléles, ou au moins la plupart d entr’el-
les, n’ont pas été créées en premier lieu pour pro-
téger les intéréts des victimes d infractions. Comme
exemple nous pouvons citer les différents systémes
d“assurances propres a dédommager la victime. En effet,
du point de vue de la sécurité sociale ou d autres
types d assurances volontaires ou obligatoires les in-
fractions représentent seulement une certaine fagon de
causer des dommages et, en général, les préjudices en
gquestion ne sont méme pas d une importance. trés grande
dans le systéme global. Bien gque notre souci soit
d’examiner comment ces institutions sont utilisées
pour défendre les intéréts de la victime, nous devons
les placer dans leur propre cadre social, qui est beau-
coup plus vaste.

D autre part, il me semble que dans une discussion sur
les systémes paralléles nous ne pouvons pas ignorer le
rdle des institutions et organismes sociaux dans le



domaine de la prévention du vrime. Il est sans doute
important d“élaborer et de perfectionner les moyens
permettant de sauvegarder les intéréts de la victime,
mais ces intéréts seront encore mieux servis si on
réussit 3 prévenir 1 infraction qui peut &tre commise
4 son égard.

Par conséguent, si 1°éducation & 17école et dans les
familles fonctionne d“une fagon convenable, si 1 éco-
nomie est dirigée et contr8lee d une maniére adéquate,
si la santé publique est bien organisée, si les trans-
ports en commun sont & un niveau élevé et 1 ordre pu-
blic est maintenu sans fléchir, la vie en société ne
produira pas les conditions favorables & la criminali-
té, et, naturellement, les victimes potentielles en
profiteront.

Dans cette optique, les campagnes d information du
public visant & mettre en garde les victimes potentiel-
les devraient aussi &tre considérées comme un sys-

téme paralléle. Cette information présente des types
de comportement 3 adopter dans certaines situations et
permettant & la victime de repousser 1 attagque ou de
réduire les conséguences de celle-ci. La méme méthode
peut &tre utilisée aussi bien pour les cas d attaque
dans la rue que pour la protection contre les cambrio-
lages.

Un autre élément des systémes paralléles est le fait

d informer les autorités d infractions qui ont été
commises. Un nombre considérable d autorités et d or-
ganismes sociaux regoit des renseignements sur des
infractions avant les autorités chargées d enquéter,
par exemple les organes de 1 aide sociale ou de 1l aide
aux enfants, les services. de la santé publigque et les
services de contrdle de 1 économie. En signalant des
infractions aux enquéteurs, méme sans en avertir les
victimes ou contrairement & ce que celles-ci désirent,
ces autorités agissent dans 1 intéré&t des parties 1é-
sées. Par exemple, guand les organismes effectuant le
contrdle des prix dénoncent des abus, aussi des viec-
times qui ne savent méme pas qu’'elles ont subi un pré-
judice en profiteront. Dans beaucoup de cas, les
autorités de 1 aide & la famille et & la jeunesse
ainsi que les services de la santé publique signalent
des infractions contrairement au souhait des victimes.

Selon les statistiques criminelles hongroises, les
autorités citées ci-dessus sont & la base de dix pour
cent des affaires pénales en moyenne, méme quand il

s agit d infractions sexuelles ou d infractions contre
la personne de la victime. Le pourcentage de victimes
inconnues est relativement élevé (4 & 6 pour cent),
c“est-a-dire que dans ces cas les autorités savent
qu’une infraction a été commise mais ne réussissent pas
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4 découvrir la victime. Ces données prouvent que les
autorités en questlon, dont la t&che pr1nc1pale n est
pas de poursu1vre les dellnquants ni de prevenlr la
criminalité, ont quand méme un rdle important & Jjouer
dans la protection des intéréts de la victime.

Les actions concernant les intéré&ts civils dans la procédure
pénale et le systéme des assurances

Selon la "base de discussion" de ce séminaire un acte
doit &tre considéré comme une infraction s”il est cri-
minalisé par la législation du pays en guestion. ' Une
des caractéristiques essentielles des institutions pa-
ralléles est qu’elles existent indépendamment du sys-
téme pénal et que, par conséquent, leur fonction pri-
mordiale ne vise pas les infractions. C’‘est pourquoi
ces institutions peuvent dédommager les parties lésées
méme si celles—ci ne sont pas des victimes du point de
vue du droit pénal. En effet, dans le droit pénal une
personne peut étre victime (stricto sensu) d une in-
fraction seulement s°il a été établi qu’une infraction
a été commise.

Pour démontrer. que quelqu un s est rendu coupable
d“une infraction et pour établir la responsabilité pé-
nale on doit remplir certaines conditions qui servent
directement les intéréts du délinquant et indirecte-
ment la sécurité légale, la légalité. D aute part, du
point de vue de la victime, le plus 1mportant n‘est
pas que le coupable soit condamné mais qu’elle re¢01t
une compensation. Ceci justifie les mesures de 1 Etat
tendant & dédommager la victime méme si la responsa-
bilité pénale de la personne qui a causé le préjudice
n’a pas été établie.

En Hongrie, une de ces mesures est par exemple le
paiement par 1°'Etat d’avances sur la pension alimen-
taire exigible d°une personne privée. Selon 1l article
196 du Code pénal hongrois celul qui mangue a son ob-
ligation alimentaire sera puni. Quand cette obliga-
tion se rapporte 4 une personne mineure, on n’exige
pas que le parent en guestion soit tenu pénalement
responsable et condamné en justice. Pour la victime,
le point essentiel est d obtenir les aliments, et elle
les recevra grice au systéme de paiement d avances
alimentaires par 1°Etat. Chaque année le nombre de
cas ou 1 Etat paie des aliments & la place de la per-
sonne qui mangue & son devoir est de deux & trois
mille, sans qu’il soit pris en considération si le
coupable a été condamné par une juridiction pénale ou
non.
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Le paiement d avances d aliments par 1 Etat a des rap-
ports étroits avec la procédure ¢ivile dans le droit
hongrois. L'Etat paie des avances si 1 obligation
alimentaire de la personne en question a été établie
par une juridiction civile. La responsabilité pénale
est basée sur le jugement ou 1l arrét de la juridiction
civile, ce qui signifie que la demande alimentaire ne
peut pas étre formée dans une action civile formant
part d’une procédure pénale. En dépit de cela, le
paiement d avances d’aliments par 1°Etat doit &tre
considéré comme un systéme paralléle dans le sens visé
par notre théme parce que ce paiement est effectué
quand le débiteur des aliments est déclaré coupable
par une juridiction pénale et aussi quand il n’est pas
condamné par une telle juridiction.

Dans le cas d’un préjudice causé par un traitement
médical, la demande en dommages—intéré&ts pourrait &tre
formée dans une action civile dans le cadre d une pro-
cédure pénale, si le médecin est déclaré coupable =zt
condamné par une juridiction pénale pour avoir porté
atteinte a la santé du patient. Toutefois, les condi-
tions de la responsabilité pénale et celles de la res-
ponsabilité civile ne sont pas identiques. Dans cer-
tains cas la juridiction civile adjugera des dommages-
intéréts & la partie lésée bien que la responsabilité
pénale n'ait pas été établie par une juridiction pé-
nale. Dans la pratique hongroise le nombre d affaires
concernant des demandes en dommages-intéréts occasion-
nées par un préjudice causé par un traitement médical
est trés restreint, mais on peut quand-méme noter que
chaque année 1l'y a une ou deux affaires pénales de ce
genre tandis que le nombre d affaires civiles s’éléve
a dix ou vingt, ce qui prouve que les dispositions
concernant la responsabilité civile offrent de meil-
leures possibilités aux parties lésées pour faire
valoir leurs droits.

En ce qui concerne les affaires civiles, leur petit
nombre ne s explique pas seulement par les particula-
rités des dispositions concernant la responsabilité
civile. En effet, dans les cas d atteinte & la santé
il faut aussi prendre en considération d autres do-
maines du droit. Depuis 1975 le droit de recevoir des
soins médicaux est un des droits civils des Hongrois,
c est-a-dire qu il est sorti du domaine de la securité
sociale. Pour tous les citoyens hongrois les examens
et traitements médicaux, 1 hospitalisation, les ser-~
vices obstétricaux et les services d ambulance sont
gratuits. Le droit de recevoir des soins médicaux
implique que: le traitement de lésions de toutes
sortes, commé par exemple de celles causées par une
faute de traitement, ne pose aucun probléme.
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Le droit de recevoir des soins médicaux peut jouer un
rdle important dans les cas d infraction contre 1 7in-
tégrité corporelle, parce que pendant le traitement on
ne s’occupe pas de savoir si les frais proviennent
d”une maladie naturelle ou d“une infraction. Dans le
méme ordre d°idées, les frais de traitement médical ne
peuvent pas faire 1l objet d°une action & caractére
civil dans un procés pénal concernant une infraction
contre 1 intégrité corporelle. D autre part, 1l indem-
nisation de la partie 1lésée par la sécurité sociale ne
tombe pas dans le champ de cette action non plus.

La portée de la sécurité sociale est beaucoup plus
restreinte que celle du droit de recevoir des soins
médicaux. Le systéme de la sécurité sociale s ap-
plique seulement & la population active, qui comprend,
bien entendu, un trés grand nombre de personnes a
cause de 1l absence de chdmage. En outre, les bénéfi-
ciaires ne sont pas remboursés & part entiére de leur
perte de revenus.,.

Les services de la sécurité sociale paient & la vic-—
time d’une infraction des indemnités ou une pension
dans les cas d’incapacité de travail temporaire ou
permanente de la meme fagon que dans des cas d incapa-
cité causée par d autres facteurs. Le montant des
indémnités ou de la pension est environ deux tiers ou
trois quarts des revenus moyens du bénéficiaire. En
cas de décés de la victime une pension est payée au
con301nt surv1vant et & ses enfants selon la procédure
générale.

Dans un procés pénal des demandes civiles peuvent en
principe &tre formées pour obtenir la réparation de
dommages qui ne tombent pas dans le domaine de la sé-
curité sociale, mais ici aussi il y a certaines
restrictions parce que la victime peut &tre indemnisée
d“une autre maniére. Le préjudice sera entiérement
réparé par la sécurité sociale dans le cas d accident
ou de maladie du travail. En plus, la victime peut
&tre indemnisée par les assurances basées sur la res-
ponsabilité de 1 auteur du dommage, par exemple dans
le cadre d'une assurance-automobile obligatoire.

L assurance obligatoire sur la responsabilité sert
directement les intérets de la partie lésée, aussi
quand il s’agit d“une infraction. Cette forme d as-
surance est obligatoire précisément parce que la socié-
té veut garantir en tout cas 1l indemnisation de 1la
victime et non pas parce qu’on ait voulu dispenser le
coupable de son obligation de réparer le dommage. En
hﬁngrle, cette espéce 4° assurance obligatoire existe
aussi pour les chasseurs, c’est-a-dire gue quand un
chasseur cause un dommage corporel ou autre c’est la
compagnie d assurances qui indemnise la victime.
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L indemnisation de victimes d infractions contre 17 in-
tégrité corporelle ne dépend donc pas en premier lieu
du systéeme de la demande civile formée dans un procés
pénal, mais d autres institutions, notamment du droit
civil de recevoir des soins médicaux, des assurances
sociales et des assurances obligatoires sur la respon—
sabilité. Ces systémes sont complétés par une assu-
rance volontaire qui couvre la différence entre le
revenu perdu et 1 indemnité payée en cas de maladie.
Ce type d assurance touche environ 80 pour cent des
salariés, ce qui signifie qu une grande partie de la
population est entierement indemnisée dans les cas
concernés.

Les dommages causés par une infraction contre la
propriété peuvent étre réparés non seulement en vertu
d‘une demande adjugée dans un procés pénal mais aussi
dans le cadre d une assurance volontaire. Toutefois,
1l assurance-propriété volontaire a un trés important
aspect d‘assurance sur la responsabilité, ce qui sert
en premier lieu les intéréts de la partie lésée et pas
celui de 1assuré.

L assurance-domicile volontaire couvre les dommages
que 1l assuré cause en sa gqualité d’habitant d’un ap-
partement, de personne qui a la garde d°un mineur, de
propriétaire d un récipient & gaz ou d arme & feu ou
en tant qu’amateur de sports, propriétaire d"un ani-
mal, cycliste, piéton, etc. T énumération indique que
les dommages en questlon seront souvent causés _par une
infraction d“omission. Grice & ces contrats d assu-
rance-domicile conclus par la population la compagnie
d “assurance se charge de 1l indemnisation de toute une
série de préjudices qui ne sont pas pris en considéra-
tion par les assurances sociales ni par 1l assurance
obligatoire sur la responsabilité.

Pour comprendre pleinement 1 importance sociale de

1 ’assurance-domicile volontaire il faut savoir gque ce
type d assurance est trés répandu, puisqu’il couvre
environ 80 pour cent des logements. Cette assurance
ne se rapporte pas seulement au propriétaire ou au lo-
cataire, mais aussi aux membres de sa famille qui ha-
bitent le méme logement. La plus grande partie des
gens contractent une assurance-domicile non pas parce
gqu’ils craignent qu’ils seront tenus responsables pour
les dommages gu’ils causent mais pour protéger leur
proprlete, et cette espece d“assurance joue un rdle
con31derable dans la réparation des dommages occasion-
nés par des infractions contre la propriété.

En résumant ce qui vient d’8tre dit, nous pouvons con-
clure qu’en Hongrie la demande c1v1le formée dans un
proces pénal, bien qu’elle 501t prévue par la loi,
n’est pas un systéme de premiére importance du point
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de vue de la victime d“une infraction. La victime est
indemnisée en premier lieu en sa qualité de citoyen
hongrois, de bénéficiaire des assurances sociales,
d‘une assurance sur la responsabilité ou d une as-
surance volontaire.

La solution adoptée en Hongrie ne présuppose pas que
la responsabilité pénale de celui qui a causé le pré-
judice ait été établie avant que la victime puisse
étre indemnisée, ce qui est un avantage pour la vic-
time. Ainsi il semble que les inferéts de la partie
1lésée seront mieux servis si la société crée un sys-
téme d indemnisation ol la compensation est directe-
ment liée au fait qu’un dommage a été produit et non
pas & la responsabilité pénale du coupable.
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IB-p A. Hmupe BHH3P

AI'E3VOHHEHE [IPONECC B CHUCTEME CTPAXOBAHWA C TOUKM 3PEHUA
IOTEPIIEBIETO

(Pegepar x Teme: "llapaanenbHHe CHCTEMH B CHCTEME OpaBOCyLHA
IO YyTOJNOBHHM genam”.?

Hacroamee coBemaHkue ofCcyxkraeT TpPYHNy BOIPOCOB, CBA-
B3aHHHX ¢ OPECTYNHOCTBKN, C TOUKM BPEHHA ¥ MHCXOLA U3
WHTEPEeCOB IOTEpHeBmero, JYXe IO HOATOTOBUTEIBHHM
MaTepuajaM TEeMH MOXHO CYLUTE O MHOTOCTOPOHHEM. KOM-
NIEKCHOM IOZXOLe K TeMé, O TOM, UTO OTIeJbHHE BOI-—
POCH PacCMaTPUBAKNTCHA HE OTODPBAHO, UIOJIUPOBAHHO XPYT
OT Ipyra, a JemaeTcd yOop Ha HX B3auMOCBASY. [lOHAT-
HO, 4TO HHTEPECH HOTEePIeBEET0 HapyNeHH He ecTecT-—
BEeHHHM ABICHMEM UIM HHHM OYyTeM, & B PeaylbTaTe COoBep—
mMeHud NPecTyIIeHWA, B TO ¥€ BpPeMd B ILEHTPpe BHIMaHUL
CTONT He JWYHOCTH COBEPNHTENA HIYE COBEPIEeHHOe Npe-
cryuizenne. T.e. CBA3Db MEXJIY COBEPHMUTEIEM IPECTYII~
JeHuA ¥ NOTEePHEBEUM PACCMATDHBASTCA CO CTOPOHH IOTEep-
neBmero, Ho ¥ OpH TakoM HOLXOIE K BOIPOCY CIEIyer
HCXOIUTEH ¥3 TOr0, UTO MHCTHTYTH NapaiielbHEXX CHCTEM
WAu CONBIWHCTBO M3 HHUX CO3JanTcsa O00mMecTBOM, KaK Ipa-—
BUJIO, He JJf BalUTH HHTEPECOB HOTEPHEBEEro, T.e.

8TH WHCTUTYTH (QYHKIUOHHPYWT B NEePBYK OdYepelb He B
HETepecax XepTB IpecTynieHuii, B ZOKaXaTeJIbCTBO HTOIO
B KaueCcTBe NpuMepa MOXHO COCIaThCA Ha Paz3lWyHHE CHC—
TeMH CTPaxOBaHMfA, KOTOPHE MOrYT OHTL NPUTOLHH BO3MEC—
TUTEL IPUUNHEHHHY NoTepleBmemy ymep6, HO 6yIZb BTO CO-
nuarspHOe obecleyeHue WIN PABIHUHHE (OPMH ITOOGPOBOIL—
HOTO unyu 0083aTelbHOI'O CTPaXOBaHWA, COBEPmNEHHE IpecTyl~
JIeHHA ABIAETCHA JHNEL OIHOW, He uMeonmell 3HAUXTENLHOTO
Beca BHYTPHY CHCTEMH B LejoM, u3 (OpM IPUUHHEHHA Bpega.
U xora cefivac MH HCCAELyeM BOIPOC O TOM, KakKum ofpa-
30M BTH PA3JUYHHE HHCTUTYTH MOTYT OHTH HCIONL3O0BAHH

B IeNfAX OXPaHH KHHTEPECOB IOTEepleBmerc, B TO Xe BpeMf
IONXHE KOHCTaATUPOBaTh, YTO STH HHCTUTYTH cIyXaT Gojee
MUPOKUM OOCmECTBEHHHM HHTEpecam.

Hozxoza K TeMme ¢ Ipyro#fi CTOPOHH, HIPH PACCMOTPEHHUU Ia-
pannelbHHX CHCTEM HeJb3di, Ha HaAm BI3TNAY, HE YYUTHBATH
¥ TexX OOmeCTBEHHHX YUDeXIeHui, OopraHH3anu#, IeATelb-
HOCTL KOTOPHX TaK UIM HHAUE CBABAHH C HPeIyOpexIeHHEM
npectynneru, BaxHO, KOHeEUYHO, YTOOH B HHTEpecax Io-—
TEePIEBEETr0 OT COBEPHNEHHOI'O NPECTYUJIeHUA OHIu pas3pabo-
TaHH BCce §OJee COBEPmEHHHE METOIH, M %12 X B HHTepe-
cax NOTepHeBENEero Jyume BCEero, eCAHM OH He CTaHeT HoTep-
IeBmUM, T.€. eCJ M IOPOTUB Hero He OyIZeT COBEPmeHo Ipec-
TYOJIeHHe,

Hrak, ecniu B oOmecTBe XOPOHO HANAXESHO IeJ0 ceMe#HOTO

¥ mMKOJBHOI'O BOCIUTAHUHA, E€CJAM HMENTC). Haljexamue YCIOBUA
TPYLA, COOTBETCTBEHHHM O00paz30oM OPraHH3HPOBAHO MEIUIIMH-
CKCe OOCIyXUBaHHE, XODPOmO (JYHKIHOHHUPYET TPaHCHOPT U XO-—
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pomui OOmeCTBEHHHYE NOPALOK, HHAUE T'OBOpPA OOMecTBeHHad
KU3HE He cOo3JaeT YyCiXoBu# Iad OpPecTYyUHOUCTHU, TO BCE 3TO
o3HayaeT OJaTONPHATHYI CPeXy H I8 LIOTEeHINaJbHHX IIOTep-—
TeBOHuX.

IIpu TaxoM HOLXOLEe XK BONPOCY K TapanrelbHOi cucTeMme
MOXHO OTHECTH ¥ JLedTeJbHOCTDL II0 PACIpPOCTPAHEHHHN 3SHa-—
Hufl, eapH KOTOPOH ABAAETCH BOCHUTaHWE, WHOOPMHPOBa-
HHE BO3MOXHHX NOTEPIEBMNUX. TaKoe pacupocipaHeHWe 3Ha-
Huf paspaBaTHBRaeT QOPMH NOBEISHHA Ha CHAyUYal KOHKpEeT-—
HHX CHTyaluii COREpmEHus NPeCTYIIeHu#, U NOCPEeICTBOM
o6yueHus HTUM (OopMaM TOBEINEeHHUA CTapaeTcd ZOCTUUER TOTO,
YTOOH JHIO B Ciyuae HeOOXOIMMOCTH MOTIO OTBEPTHYTEH Hala-—
IeHWe WIYW Xe YMEeHBIWUTE ero BPeJHHe NOocIeIcTBuA., Cora
MOXHO OTHECTH Kak (OPMH TOBEEEHUA Ha Clyuall YIHYHOIO
HACHALCTBEHHOTO HaNaleHudZ, TaK X COBETH OTHOCHTRJILHO
TOro, KakK NIPeloXpaHAThCA OT BBIOMOB,

Hapary ¢ ofmeit ofmecTBeHHOY FeATeALHOCTH, HaIpaBJIeHHON
Ha UperyupexieHue UPeCTyNIeHHM, uacTow napaillenbHO#
CHCTEMH ABIAESTCH ¥ JOHOC O COBEPHNEHHHX HTPECTVIISHUAX.
YacTc O COBEpPHNEeHHHW IPEeCTYIJIEeHWA MHOTHM I'OCYILapCTBEHHEM
1 OOmeCcTBeHHHM OpraHaM CTAHOBHUTCH H3BECTHO paHblie, UeM
oprasaM paccleIoBaHusg, K IpuMepy BOBBMEM OpraHH IO OX-—
paHe cCeMbU ¥ MOJNOLEXH, OPIaHH BIPABOOXPAHEHHWA HIU Xe
OprapH XOB3AH#CTBEHHOTO KOHTPOXIL. Korza sTuUM opraHaM B
IPOLECCE OCYWeCTBJIEHUA HX IeATeNTbHOCTH KM3BECTHO CTaHO-
BUTCA O COBEPHEHHE IPECTYINESHHA W OHY — BO3MOXHO Ges
TOr'0, YTOOH INOCTABYTEL B HU3BECTHOCTEL IOTEPIEBENETO WIH
KaK pas OpPOTHUB BOJK IOCIETHETO — IeJalnT JLOHOC 06 BTOM
COOTBETCTBYWNHUM OpraHam, TO 3TWM CAMEM IIOCTYIAKT ¥ B
yHTEepecax norepnesmero, Kormza, HanpuMmep, OpraH KOHT-—
poJisg 3a LeHaM¥® LOHOCUT O 3A4ABHNEHHWW LIEeH, HNOCTYyIanT U B
HHTEepecax TeX I[IOTepNeBmNUX, KOTOPHM ¥ HEM3BECTHO O TOM,
YTO IyTeM 3aBHEEHHA 1LeH UM HaHeceH ymepl. YacTo oprasu
IO OXpaHe CeMbH H MOJIOJLeXM, OpraHH 3IPaBOOXPaHEHUA NPOTHB
BOJIY IIOTEPIEBHEr0 TOHOCAT O COBEPNEHHOM NIPOTHB HETO
TpecTyIIeHuH,

Kax TOKa3HBaWT CTATHCTHUECKENE IaHHHE NPEeCTYIHOCTH, B
BHP oxono I0Y% yTONOBHHX Ken BO3GYXIAETCA TO LOHOCY BHIE-
Ha3BAHHHX OpPraHoB, [lomo6HHE OpOmeHT HabInIaeTcd U B
clydYae TaKUX NpecTyniaeHu#, O COBEPMNEHUH KOTOPHX HOTEep-
IeBmEMY, (S3yCIOBHO, M3BECTHO, IIOCKOJIBKY NPECTYIISHHEe
HallpaBJIEHO [IPOTHB €r0o NWYHOCTH WIW IOJOBOH HEIPHKOCHO-
BEHHOCTH. JIOBONBHO 3HAUHUTENbHHHE mpomernt (4~6%) cocras-—
JANT CIyYau, B KOTOPHX HNOTEPIeBONHH HEM3BECTEH, T.e.
KOI'La O COBEPHNEeHHYW NPECTYIISHUA OpraNaM HM3BECTHO, HO
JAWYHOCTE NIOTEPHEeBMer0 yCTAHOBUTE HEe yIAaNOoCh. JTU THCIA
CBHIETENBCTBYHNT O TOM, KaKOBY BaXHyKW POJb B OXpaHe WH-
TEPeCOB NOTEPIeBMUX HTpalT PARIUUHHE TOCYTaPCTBEeHHHE H
obmecTBeHHHE OPTaHH, B 3allauy KOTOPHX BXOIUT B NEPBYD
ouepelh He HpelyupexIeHue NpPecTyIJeHuil, ornpaBieHue Opa-—
BOCYIUA.
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AITE3UOHHHA TPOIECC W CUCTEMA CTPAXOBAHUS

CorjacHo PYKOBOZAmMEeMy NIPHHIUIY CeMHHapa OpecTIymIeHHeM
CIeLyeT CUYUTATHL BCAKOEe Takoe neficrBye, KOTOpPOe 3aKOHO-
IaTelbCTBO TOTO HJIM HMHOTO I'OCYILapCTBa CUYHTAET TaKOBHM.
7 Bce %e NpH PACCMOTPEHHH IaPalielbHHX CHUCTEM HEJIB3H
JOYyCKaThk H3 BULY Ty BaXHY® OCOOEHHOCTE HHCTUTYTOB Ia-
panielnHOd CHCTEeMH, 4YTO OHH CYNEeCTBYOT HapAlLy C yIOJOB-
HEM [OPONECCOM ¥ OCHOBHaA (QyHKIMA HX 3aKINUYaeTCd He B
OLEeHKe MNPecTyNnieHHs. JMMeHHO NOSTOMY OHM IPUIOLHH IJIH
TOTr0, 4TOOH NOTEepNeBEeMy MOT OHTH BO3MemeH ymepb nu
TOTZA, ©CJH C YTOJIOBHONPABOBOH TOUKM 3PEHHUA B Y3KOM
CMHCJIe IO He CYUTaeTCa HNoTepnesmuM. Y60 B yroJOBHO-
NIpPaBOBOM CMHCJIE O HNOTEeplIeBHEeM MOXHO IOBODUTL JIUME TODLIE,
eciu 6yZeT yCTaHOBJIEHO, UTO IPECTyIIeHWe COBEpPIeHO.
YcTaroBreHHe COOHTHA COBEPNEHWS NPECTYIISHWA, NPHBICYE-—
HUe K yTOoJNOBHOE OTBETCTBEHHOCTH CBA3AHH C HECKOIBKUMH
TaKHMH YCJIOBHAMU, KOTODHE HEIOCPEeICTBEHHO CJIYyXaT HHTEe-
pecaM COBEPEHUTENHL, B TO X& BpeMA KOCBEHHHM 06pa3oM HH-
TepecaM npaBoBoii GezonacHOCTH, BaKOHHOCTH. A C TOUYKHU
B3PEeHHA NOTEpHeBMero CamuM TIaBHEM ABJIASTCA HE TO, UYTOOH
JUHOo, NpHYHHKBmMee ymepd, OHIO HaKasgHO YIOJOBHEM CYLOM,
a uyrobH OHJI BO3MemeH IOHeCeHHHH uM Bper. HMeHHO HOBTOMY
IPaBUIBHO, €cJ¥ OOmMeCTBO CO3TaeT ¥ TaKWe YyUpPexIeHUd,
KoTopHe ofeclneuuBanT BO3MelleHne [MOTepPHeBMHM IPUUHHEHHOTO
uM ymep6a u 6e3 yCTAHOBJIEHUA YI'CIOBHOIPaBOBOH# oTBeCT-
BEHHOCTH.

TaxuM HECTHTYTOM B BEHIDHU ABJIAETCA ABAHCHPOBAHHE TOCYy-—
IapCcTBOM AJUMEHTOB Ha COoIepxaHue pefenxa. Corgacuo YK
Benrpuu (§196) IpecTyllIeHHe coBepmaeT TOT, KTO IIPU yC-
TAQHOBJEHHHX B 3aKOHEe YCJHOBUAX TU CBoed BHMHEe HEe BHIOI—
HEeT O0ABAHHOCTH IO NPEIOCTABIEHHD COIEPKAHUA pPeOeHKY.

C TouxM 3peHua MaJoNeTHero 0es3paliuyHo, OyIeT Ju pOoIuU—
TENL, HE NPejoCTaBIAKIUX CPEINCTR Ha colepxaHue pebeHKa,
OCyXIEeH 38 COBEPHEHUA 9TOI'0 IPEeCTYNJAeHuA WIH HeT. JIJIA
IOTEPIeBHEero BaXHO JUMbL TO, UYTOOH eMy OHIO TIperocTaBIIeHO
cCozepkaHue U S5TOH IeNW CAYXHT aBAHCUPOBaHKE IOCYIapCTBOM
CpeICTB Ha COZepxaHue pefeHKa. FExerolHo rocyrapcTBO B
2-3 THCAYaAX CIy4YaeB aBaHCHUPYeT AaJHMEeHTH Ha CcoIepxaHue
Ierefi He3aBHCUMO OT TOI'O, IPUBIEKAET JU CYIL K OTBETCT-—
BEHHOCTH TeX, KTO He BHIOJHAET cBoefi 00A3aHHOCTH IIO CO-—
IepxaHun neTei.

Ho BeHrepckoMy NIpaBy aBHCHPOBaHWE TOCYIapCTBOM CPeICTB
Ha coZepxaHue Jerell TECHO CBAB4HO C IPaAXIAHCKUM MCKOBHM
ONponeccoM. BMeCTO aluMeHTOOOA3aHHOTO JAHIa ToCyZapCTBO
IperoCcTaBifeT CPeAcTBa Ha ColepxaHue pebeHKa ToTrZa, €CHAHU
06f3aHEOCTE TOT'O HIAKM HHOTO JHHOA HO IPeloCTABJIEHHK COILep-—
¥aHUA pebeHKy rpaxfaHCKuHii cyn ycTaHOBHT. PemeHue cyna
10 rpaxjaHCKUM JelaM COCTaBIgeT OJHO H3 YCIOBUN u Zua
OPUBIEYEHUS aJUMEHTOO06A3aHHOTIO JAula K yIOJOBHOH oTBEeTCT-—
BEeHHOCTH, T. e. 00 ocymecTBIeHHU TPeOOBaHUA IPeJOCTABIC—
HHA aJMMEHTOB B alTe3HOHHOM Ipollecce BCOOmME He MOXEeT
OHTE ¥ peud. M Bce Xe aBaHCHDPOBaHWE TOCYLaPCTBOM aju-
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MEHTOB Ha colepxaHue pebeHKa OTHOCHM K IapallelbHOR
CHCTEMe IIOTOMY, UYTO BTOT HHCTUTYT QYHKIUOHUPyET He3a-—
BHCHUMO OT TOTO, OCYXIEHO JM HEUCIOJHAKmMee 9Ty obaszaH-
HOCTL JUIO YTONOBHHM CYZLOM HJIU HeT.

B paMkax caMOT0 aITE€3HOHHOTC HPOLEecca MOXHO OHIO O
pearu3oBaTh TpefoBaHUe IO BO3MENEHWK Bpela, IPUYUHEHHOI'O
B paMKax BpauebHO¥ JeATeIBHOCTH, €CJH YrOJXOBHHE cyn o6-
BHWHAEST Bpaua B OPUUUHEHUM Bpeja 3JLOPOBLI. Ho ycroBua
HpuBJleYeHNe K YTPOJOBHONPABOBOH M IpaxIaHCKOIPaBOBO# OT-
BETCTBEHHOCTH HEOIWHAKOBH. BO3MOXHO, uUTO IPaxiaHCKUi
CyZI O0AXeT NPUUMHHTENA BOSMECTHTEL NPHUWHEHHHM IOoTepnen-
meMy ymep6 ¥ TOrZa, eCiIu yIOJNOBHHE CyI yToJOBHOIPaBOBOH
OTBETCTBEHHOCTH, COBEPHNEHHA NPEeCTYNIeHUA HE yCTAHOBHUT.

Xorg UHCIO FeJ [0 BO3MENEeHWKN Bpefa, NPUYMHEHHOTO B IPO-
ecce OCYMECTBISHHA BpauebHO# JeATeILEOCTH, B BeHTEepCKOH
IpakTHKe He3HaUuWTeJIbHO, BCE XE& MOXHO KOHCTaTUPOBaTh,

YTO B TO BpeMd KaK IO UPWINHE Bpauebuoil OmMUOKU exeron—
HO Bo3OylaeTca OJHO-IBa Jella, YUCIO XE& TIPaxJaHCKUX Jeln
okono I0-20. OTO CBHEETEJIBCTBYET O TOM, UTO LJIA NOTEpP—
IEeBNET0 OpaBujia TpaxlaHCKOIPaBOBO# OTBETCTBEHHOCTH LawT
ropa3zo GOJBWYKN BOZMOXHOCTE LJIA OCYMECTBICHHZ TpeboBa-—
HUA TO BOBMEMEHUWK NPUYUHEHHOTO €My Bpela, T. €. ropaslo
6XaTOUpPHUATHHE .

CpaBHUTEIbHO He6OJBMOEe KOJWUECTBO IpPaxJaHCKUX IeJ HelXbsd
OOBACHATE JUIEL IPABUIAMU IPaxXIaHCKOIPaBOBO# OTBETCTBEH-
HOCTH. OTHOCHUTENBHO IPUYMHEHUA Bpena 3I0POBBKH, HaHE—
CeHMe HWHOTro ymepba HNOTEepHeBIUM HeOOXOIMMO YUHUTHBATE H
HOPMH IPyTux orpacne# npaBa. C I975 roma mpaBo Ha MeRH-
IUHCKOE OOCIYXMBAHHE OTHOCHTCA K OCHOBHHM IIpABaM I'DaX-—
IaH, He BXOLIUT B KPYyI' COIHaNbHOTO obecmeuernma. Kaxnmi
BEHTePCKU# rpaxlaHWH MMEeT IpaBo Ha 0ecHiaTHOe MEeIWIVH-
CKOe ofbciejoBaHue, JIEUEHWE - BKJIHOYAS ¥ OGOJBHUUHOE — HA
fecmiaTHOE OOCIYXUBAHWE B CIyuae POIOB ¥ CKOPYN MeXu—
OUHCKYH NOoMOmb. Ha OCHOBe STOT0 OCHOBHOTIO IIpaBa Tpax-—
JaHVHa BO3MOXHA penopauufg Job6oT0 NOBPEXITEHHA YeloBeKa,
¥, TakuMm 00pasoM, M HENOCPEeICTBEHHHX MOCIeICTBHH omuGoy—
HO¥ BpauebHOH IeATEeIBHOCTYH IYyTeM NPOIOMKEHNA JeUeHHA WId
IPUMEHEHHA IPYTUX METONOB JCUEHUA.

IIlpaBc Ha JeueHWe HMEET HEIOCPeICTBEHHOE BHAUEHWE B CJIY-
Yae BCeX NpecTymaeHud OPOTHB XU3HM W TeJecHoH memoct-
HocTH. Jleno B TOM, 4UTO HPU JEUEHWH - C TOUKM 3DPEHUA
pacxonoB - 6e3pa’nuvuHl, BOSHUKIA JH HeOOGXOIZWMOCTE B Je-—
YEHHUX 1[I0 NPUYMHE EeCTECTBEHHOTO 3afQieBaHud MIW X HU3-3a
COBEpPmeHNA IIPEeCTYNIEeHHA. JTUM OOBACHAETCHA TO, UTO B
YTONOBHOM NpPOLEecce M0 JelaM O IPeCTYIIeHHAX NPOTHB XH3HH
B TeJecHOR NeJIOCTHOCTH PACXOIH, CBABAHHHE C JCUEHUEM,

HE& COCTaBJAKT NpeiMeTa agre3HOHHOTC npounecca. He aABaA-
 eTca OpeIMeTOM aITe3HOHHOTO IIPOIIecca M BCAKOE TaKoe BO3-
MemeHue, CUHTanmeecd BO3MENEHWEM IPHUYMHEHHOI'O BpeZa, KO-
TOpOe BHINAYWBAeTCA IOTepHIeBmeMy B paMkKaX COLHaJbHOTO
ofecrieuerud.
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Yro KacaeTCA COLHAIBHOTO obeclIeueHUs, TO KaK II0 KpYyTy
JHL, TaK ¥ IO IpeIMeTy He B TaKofl cTeleHW MUPOKOe Kak
MeIUUXHCKOe OOCHyXuBaHuEe, Kak OCHOBHOe IIpaBO IpaxiaH.
Ilo XKpyry AL HECKOJABKO OTPaHUUEHO B TOM CMHCIE, UTO
CBA3AHO C 3aHATHEM TPYLOBOH IeaATelbHOCTHH, HO IPH IOJ-
HOH BaHATOCTH HACEJEHUS PacIpoCTpaHAEeTCA MOXHO CKasaTh
Ha BCeX uJeHOB obmecTBa. B npeiMeTHOM CMECJIE yXe IO-
TOMY, UTO HOKDHBaeT yTpaueHHHE IOXOZL HEe IOIHOCTBEK, a
JHTE YacTh €T0, B paMKaX CONManbHOTo obecIeyeHMA IO~
TepHeBNuM OT HPECTYNIEHHA -~ HapaBHE CO CIydyaeM, Korga
HETPYLOCIOCOOHOCTE HACTYIHIa He B Pe3ylIbTaTe COBEpPIeHHuA
IpecTyIIeHUA ~ Ha BpEeMdA RBPEMEHHOH® HeTpyIOCIOCOOHOCTH BH-
nIayuBaeTCH nocobue mo 60Je3H#u, a B cayvae IHOCTOSHHOHR
yTpaTH HEeTPYLOCIOCOOHOCTH - IIeHCUA N0 HHBAJIHUILHOCTH.
Ilocobue mo 60Je3HM M HEHCHA IO HHBANTHWIHOCTH COCTABIAKNT
2/3 - B/4 o6mero sapaforka. B ciayyae CMepTH IOTEepIeB-
mero OBIOBEBmMUM CYIPyT HMEeT IIpaBO Ha NEeHCUK IO BILOBCT-—
By, '@ JeTH yMepmero — Ha CHPOTCKoe nocobue Ha 0oO6mMHUX OC-
HOBaHHAX.

lang BosMemernus ymepba B vacTH, HENOKDHBaeMOH B paMKax
conganrbHoro ofecmeuenud, B NPUHOUIE NPUTOTEeH aITle3UOH-
HH¥ npomecc, HO M 3ILeCh @CTH HECKOJIBKO OTrpaHuueHuid Io
T0¥ UpHUYUHE, UTO IPUUYUHEHHH} ymep6 Bo3MemaeTcd NOTEpPIeB—
meMy B. IIONHOM O0beMe IEPYTUMH IOyTAMH. Bo3MemeHuWe IpUUH--
HeHHOTO ymepba B HNOJHOM obbeMe of0ecHeyHUBaeTCH IOoTeplIeB-—
meMy B paMKax ofecmeueHus Ha cIyuall HecyacTHOro ciuyuad
Ha IIPOHU3BOLCTBe, IpofeccHoOHalIbHOX 60nesHU, Hajlee, Ha OC-
HOBE Pa3JIHYHHX BHIOB CTPaAXOBaHWA, OLHHUM H3 MH3BECTHHX
IIPEMEPOB ABJISETCA CTPAXOBaHUE OTBETICTBEHHOCTH BJIALEIBLIEB
aBTOTPAHCHOPTHHX CPEICTB.

HecTuryT 06A3aTENBHOTO CTPaXOBAHUA I'DaXFaHCKOH oTBEeTCT-—
BEHHOCTH CIYXUT CHENHaNbHO HHTEepecaM IOTeplieBmero ymeps,
a 8THM CaMhHM M MHTEepecaM NOTEPIeBIerc OT COBEepmeHud Ipe-—
cTymieHus. 9Ta $opMa CTPaxXOBAHMA 00£3aTelbHa EMEHHC IO-
TOMy, uTCO OCHmECTBO He UPWUUHHTENA ymepba xemaeT ocBOOO—
IHTH OT OOA38HHOCIM BO3MEmMEHHA Bpela, a CTPEeMUTBCH BO
BCEX CiayuYaAX O0eCHeuuTh NOTepIeBmeMy BO3MOXHOCTH Ha BO3—
MemeHHWe NOHEeCEHHOTO uM ymepba. Hapamy ¢ oSgsaTelbHHM
CTPaxXxOBaHUEM OTBECTBEHHOCTH B OTHONEHWH TPAHCHODTHHEX
CPeICTB B Bedrpuu CymecTBYeT NOIZOGHOTO BUIA CTPaXOBaHUE
OTBECTBEHHOCTH Ha CJyuYau 3aHaTHa oxoroif. T, e. ecxu
OXOTHHK NPUUMHAET JIULY yBEeUYbe WJIM MaTepHalbHHE ymepo,
IpHUYUHEHHH] ymept BO3MemaeTCdA CTPaXOBHM ODPraHOM.

Bosmemenue MaTepuanbHOIO ymepba, DPUUUHEHHOTO NOTepleB-
meMy NPecTyIJeHWeM HpPOTHB XH3HK ¥ TeJeCHO¥ HeroCTHOCTH,
B BeurpwH ofGecleuMBaeTCi B IEPBYKW Oueperb He B afre-
SHOHHOM IpoIecce, a IOCPeLCTBOM LPYTHX HHCTHTYTOB. JT0
fecnIaTHOE MEIMUWHCKOE OSCIyXKMBAHWE, KaK OCHOBHOE NDPaBO
TpaxiaH, couuarbHoe obecrneueHue U O0ABATEIBHOE CTPaxo—
BaHHE OTBETCTBEHHOCTHM. . Bce 3TH HOPMH LOIONHAKNICH eme
OpHO% ‘Taxo# dopMolt KOOGPOBOARHOTO CTPAXOBaHHWA, KOTOpadg
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NIOKPHBaeT Ty YacTh LOXOZa, XKoTopasg ob6pasyeTcA MEXIY
nocobueM o GONE3HW XM NOJHHM LOXOLOM. oOTa dopma nob-
POBONEBEHOTC CTPaXOBaHHA OXBATHBAET OKOMo 80% cocTosmux

B TPYLOBOM OTHOmMEHWM W TaKuM obpasoMm Qoxbmasg YacTsr 06— :
mecTBa U C NOMOmBI 95TOH (POPMH CTPaxOBAHEA NOXB3YETCH _
BO3MOXHOCTHK BOBMEMEHHA IOHeCEeHHOT'o ymepba B IIOIHOM i
ofreMme.

Bosmemenue IPUUYHHEHHOTO BPeJa OYTEM COBEDHEHUA IPecTyI- i
JeHWA IPOTUB HMYMECTBa OCYNECTBRAETCA TaKXe HAPALY C :
rpaxfaHCKUM WUCKOM O BO3MeMeHW BPema 4 B paMKaX ToGpo-—
BONBHOTO MMYMEeBTBEHHOI'O CTPaXxoBaHug. UTo kKacaeTcsa Jo6-
POBONBHOTO HMYMECTBEHHOIO CTPaXOBAHUA HACENEHHA, TO

OUEHE 3HAUUTENBHYW YacTh COCTABIAKNT CIYYaH.CTPAXOBAHHUA
OTBETCTBEHHOCTH, KOTI'Ja YUHTHBAKWTCH B II€PBYW Ouepend He
WHTEPEeCH JAula, 3aKINUYUBIETO TOTOBOD CTPaAXOBAHUA, a HH-
TEpEecH TOT0, Bpes KoMy NOCIeNHu# IPpUUMHWN,

Ha ocHoBe FCOPOBOIBHOTO WUMYHECTBEHHOIO CTPaXOBAHUA CTpa-—
XOBO# oOpral BO3MEmaeT Pa3JUYHOTO poia Bpen, NpUUNHEHHHH
cTpaxoBaTeileM: KaK NOJAb30BaTeleM XHUILEeM, KaK JWIOM, OCYy—
mMecTBIANNUA HaI30p 3a HEeCOBEPHEeHHOJEeTHWM pefeHKOM, KakK
XpaHUTeNeM I'a30BOr0 {allioHa HIU OIHECTPENRHOTO OPYEHL,
KaK COZepxaTelNeM XMBOTHHX (cofak, muem w T. I.), WUIH
ymep6, DpUUYHHEHHHH HM Ha yiune KaK NemeXQoN WIW BelOoCHU-
ODefucT U T. I,

W3 BHWenepeuucHeHHHEX CJIyYaeR BUIHO, UTO Peus HULET O
TAKHX CJAYyYafgX IPWUYHNHEHNA Bpela, KOTODPHE B YTOJOBHOM Ipa-—
Be MOTYT OHTH KBaTuPUIHUPOBAHH KaK IPECTYIIEHHA, COBEpP—
mMeHHHE [0 HEeOCTOPOXKHOCTH. IO IOTOBODY CTPaxOBaHHA XKHUJIBA,
3aKINYaeMoM HaceleHueM, TaKuM obpasom, cTpaxoBo#t opram

B WMUPOKOM KDPYI'y BO3MemaeT NOTepIeBmuM BCAKUHE Taxko#l ymepd,
KOTOPH# B paMKax COUWaXbHOTO O0ecHeueHWd u OBA3aTENLHOTO
CTPaxOBaHHUA He BOBMENaeTCH.

O6mecTBEHHEYK BaXHOCTL ZOOPOBOIBHOIO CTPAXOBAHUA XUIBA
TNONHOCThK IOHATE MOXHO TOTNa, €CIH yyecTs, 4WTO BTa (Gop-
Ma CTPaxOBaHHd OXBaTHBaeT MUPOKU# Kpyr HacejleHud, IOO-
CKONBKY paclpocTpaHserca Ha 80% Xurumuoro gozma. Crpa-
XOBaHHE pPacHpoCTpaHAeTCHd He TOJIbBKO Ha COOGCTBEHHUKA,
CBHEMIWKA KBapTHDPH, HO M HA COBMECTHO IPOXMBAKIHX C HUM
YNEeHOB ceMb¥. JOoroBop JOOPOBOABHOIO CTPaAXOBAHUA XUIBS
HaceNeHue 3aKINnUaeT He Hu3-3a YCIOBWH cTpaxoBaduA OTBETCT-—
BEHHOCTHU, a XejaeT 00eClNeuuTh COXPAHHOCTL NEHHHX Bemel,
u 5Ta opMa CTPaxXOBAHHA BOBMEHAET GOJBENYK UYACTE BpPela,
OPHUYUHEHHOTO COBEpPNeHWeM NpecTyNieHU#A.

Ha ocHOBe BHNECKAB3aHHOTO MOXHO CIEINATh BHBOJL, UTO B .
Beurpuu Bo3MemeH#e NPUUYWHEHHOTO NOTEPIEBNMM Bpela OCYy—
mecTBIAeTCA B HNEPBYH OUEPEI: He B aITe3HOHHOM IpPOIecce,
XOTA TaKaf BO3MOKHOCTH 3aKOHOM ofecmeueHa. Bpel, OpUYdA-
HeHuHH TOTepIeBmEMY B DPe3yAbTare COBEPHNEHUS NPeCTyIIe-—
HU&, BO3MEMaeTCA NOCIeIHEMY KaK BeHIepPCKOMYTPaxXIaHUHY
KaK CY6BeKTy COUMAABHOT'O ofecleueHus, KaK JIHLY, B IOAB3Y
KOTOPOI'0 yCTaHOBNELH YCIOBHA O06ABATENLHOTO CTPAXOBAHUA
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OTBETCTBEHHOCTH, & TakXe KaK 3aKInYUBIEMy LOTOBOpP JOO-
POBOJBHOTO CTPaXxOBaHUH.

B paMrax sroff cECTeMH BO3MENEeHHE NOHEeCEeHHOTO Bpela He
32BUCUT OT YTOJIOBHOH OTBETCTBEHHOCTH JHIZ, NPUUYHHUBIEI'O
ymep6. Takoe ycroBue OJaroNpUATHO JLI4 HOTEPIEBmEro,
IOTOMY UTO BO3MEHEHHe NPUUMHEHHOT'O Bpela BHIeNSeTCHa H3
IPYTUX yCIOBWil UpPWBJIEUYEHHA K YTLOJOBHOIPABOBOH OTBETCT-—
BEHHOCTU. A HOPTOMYy, KaxeTcs, HHTepecaM NOTepleBmero
foiree cOOTBeTCTByeT paspalorTka ¥ (QYHKIUOHHPOBAHWE B 06—
mecTBe Taxolfi cucTemu, B KOTOpPO# BO3MemeHue BpeXa CBABAHO
HENOCPeLCTBEHHO C (aKTOM IpHUMHEeHHs ymepba, a He C TOpH-—
BAGUEHKEM NPHUUHKTENA Bpeja K yIOJOBHOIPABOBOK oTBEeTCT-—
BEHHOCTH.

SAKTIOYEHNE

IIpu paccCMOTPEHWH CHCTeM, IeHCTByomUX HapaLy C IpaBocy-
IVeM IO YyI'OJNOBHEM JejaM, OOOCHOBAHO XOTH OH yIOMAHYTH

Te TOCYILapCTBEHHHe ki OOmeCTBEeHHHe HHCTUTYTH, OpraHusa-
WK, YYPEXICHWA, ITeATEABLHOCTH KOTOPHX OPAMO HI¥ KOCBEH-
HO HaNIpaBieHa Ha OperylIpexIeHue InpecTynHocTu. HBo ¢
TOYKKM BPEHHA XEPTBH NPECTYIISHHA Jyume nawnbo# CUCTEMH IO
IpPefCTABATENBCTBY HHTEPECOB W HNPEeIOCTABJIEHUK KOMISHCAa-
uuy Ha ciyuall coBepmeHnA NpPecTYHIeHud, €CIN JULO He cTa-
HEeT XepTro# mpecTynieHudg, T. €. IPOTUB Hero He OGyLEeT cOo-
BepINEeHO OpecTynieHUusa. UYacTO roCyLapCTBEHHHM M obmecT-
BEeHHHM OpraHaM, ZeATEeJNLHOCTDL KOTOPHX CBA3aHAa C Openy-
IpexTeHWEeM IpecTyniaeHufl, O COBepPHNEeHHHN INpecTyNIeHUd cTa-
HOBHTCH K3BECTHO paHble, UYeM OpraHaM pacCCIeroBaHUA. A
NO5TOMY ZOHOC O COBEPHMEHHOM [PeCcCTYIJIeHKH OBOCHOBAHO
TakxXe OTHOCHTb K HapaljenbHO#i cucreme.

JeATenbHEOCTh IO NPEIYIPEeXJeHWD IPecCTYNHOCTH, PABHO Kak
¥ BO3MEMEeHWe NPHUMHEHHOTO ymepba COCTABIANT, KaK Ipa-
BHJIO, COCTaBIAKT JUNb HEGOJBMYH 4YacThk TOH JeATelbHOCTH,
KOTOPY® OCYMEeCTBIAKNT yUYPeXIEeHWA, OpraHusanwu, geficTBy-
OIue HapAIy C YrLOJOBHHM OpoleccoM. IllosToMy B mpomecce
BO3MENMEHHs Bpela S8TH YUYPEXAeHHT COBEDHEeHWe IpecTyIIeHUd
paccMaTPHBAKT JHNE Kak OTHY H3 (OpM IPHUUUHEHHA Bpexa,
6e3 TOro, UTOOH IPH BTOM HCXOLWIM M3 BCEX YCIOBHE IpU-
BIEUEHHRE K YTOJOBHONUPABOBO# OTBeTCTBEHHOCTH. [Ia IOTEp-
neBmeTro TaKo# NomxXor K BONPOCY. Gomxee BHIOLEH, NOTOMY
YTO eMy Bo3MemaeTrcs ymepb u 6es TOro, 4TOOH NPUUHKUTEND
Bpe€ra OHJl HpuBJIEUYEH K yrOJOBHOH OTBETCTBEHHOCTH. TaKUM
06pasoM, BO MHOIMX CJAyYafAX NPHUHHEHHHY HNOTepHeBmEMYy
ymep6 Ierue BOBMECTHTh B DaMKaX COUUANBHOTO OfecleueHu:d,
nyrem 06A3aTelbHOTC CTPaXOBAHUA OTBETCTBEHHOCTH, XO6DO-
BOIBHOT'O CTPaXOBaHHA, UEM IyTeM NOpeIbABIeHUA IpaxiaH—
CKOTO HCKa O BO3MEmeH:HN IOPUYMHEHHOTO Bpeja, T. €. B af-
TeBHOHHOM IIpolecce,
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Georges Kellens .
Professeur & 1 Université de Liége

FPaut-il interdire d“é&tre victime?

En adoptant pour théme la définition d“une politique
de la victime en Europe, 1 Institut régional des
Nations Unies & Helsinki force & une traduction en
termes de politique criminelle de toutes sortes de
données rassemblées, ces derniéres années, par les
études de victimologie - j“aurais tendance & dire de
"yictimologies" au pluriel, tant il est vrai que dans
ce domaine les préoccupations et les orientations
peuvent &tre trés diverses - et de victimisations.

Plus cruellement sans doute, il force & mettre pré-
alablement & nu les philosophies sous-jacentes, les
soucis profonds, de ceux qui s’ attellent & ce genre
d"études, et qui se réunissent en des congrés, col-
logques et séminaires de plus en plus nombreux.

Dans le présent rapport, je m’attacherai d’abord &
ces philosophies sous-jacentes, avant d’examiner les
données victimologigues qui peuvent étre prises en
considération, et enfin la traduction en termes poli-
tigques qui peut leur @tre donnée, en poussant méme
les choses jusqu’d 1 absurde pour en faire mesurer
les dangers.

Fondamentalement, un certain nombre d objectifs

profonds des études victimologiques au sens large,
s ~ ’ 14 N )

pourraient etre degagés de la maniere suivante.

Un premier souci de ce genre d études peut &tre 4’ iden-
tifier les victimes, de définir certaines situations en
termes de situation 4 exploité, d opprimé, de blessé,
de diminué, en un mot de victime. En multipliant les
situations qui peuvent &tre qualifiées de situation de
victime, on pourrait dire, dans la tradition des études
interactionnistes, qu’on multiplie 1 7étiquette, le
label, et donc d’une certaine maniére le phénomeéne. Une
personne qui ne sait pas qu'elle est une victime,

" une certaine maniére, ne l’est pas. Lui donner
conscience de ce gqu’elle 1 est, n’est pas nécessaire-
ment lui rendre service. Il n’est pas toujours agré-
able d'étre désigné comme victime. Et est-il plus ef-
ficace, par exemple, pour la cause de la libération des



femmes mariées; d incriminer le viol entre epoux, et
de désigner donc comme violée une femme mariée victime
des violences de son mari, plutdt que de lui donner
les moyens de droit civil et de mentalité collective,
pour pouveir lui tenir t@te?

Une deuxiéme préoccupation profonde des auteurs
d’études victimologiques, peut &tre - et c’est 1 une
des plus générales - de s occuper des victimes, de
les entourer, de diminuer les conséquences de 1 in-
fraction, d’organiser leur défense, d’assurer un
secours immédiat pour les tirer d affaire, d orga-
niser des systémes publics d’avances sur 1l indemnisa-
tion. L idée fondamentale n est plus ici, avant
tout, un souci de justice, mais un souci d humanité.
Le mouvement humanitaire, qui depuis Beccaria
notamment, a attiré 1 attention sur 1le sort °du
condamné, s’est aujourd hui largement reconverti vers
le sort de la victime. On s’est suffisamment occupé
des auteurs, il est temps de penser aux victimes. Au
symposium de victimologie de Munster, Wolfgang allait
plus loin, en se posant la question: ne faut-il pas
remplacer 1 individualisation en fonction de 1 auteur,
par 1 individualisation en fonction de la victime.

Il voulait avant tout secouer son auditoire. Car les
deux aspects sont solidaires. Et certaines oeuvres
de réadaptation de condamnés 1 ont fort bien compris
~ par exemple en Belgigue "Aide et Réadaptation" 3
Huy - en s occupant comme d une méme réalité globale,
de la victime, du condamné, et de leurs familles res-
pectives. Dans le cas de 1 'oeuvre belge que je cite,
1’idée de cette globalité est d’ailleurs venue 4 un
cas dramatique de "tireur fou" & 1l occasion d une
compétition sportive, et du constat d’une impossibi-
lité d obtenir 1° lndemnlsatlon des multiples victimes
et de leurs familles.

Un troisidme souci peut &tre de restituer, dans une
certaine mesure, aux victimes, la gestion, la
maltrise, de leur conflit. C’est un théme qu’on
retrouve chez ce gu’on appelle les "abolitionnistes"
(du systéme pénal), Hulsman, ou Christie, par exemple.
L 'idée est que le systéme pénal est devenu envahis-
sant, et qu'en qualifiant de pénal des confronta—
tions douloureuses et des épreuves qui, jusqu’au 18e
siécle, auraient eu un statut de conflit civil, 1 évo-
lution du droit a dépossédé la victime de son conflit.
Au lieu qu’elle puisse mener une négociation, avec
1°aide de la justice, son probléme devient un probléme
de 1 appareil de justice, qui ne la regarde que dans
la mesure oll la justice 1 estimera utile. Elle sera

3 peine informée du cours de 17instruction, elle ne
sera confrontée avec 1l auteur que pour faire apparaltre
la vérité des faits, et nullement pour résoudre le
probléme s'il se peut, et elle ne sera convoquée A&
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1l’audience que comme un. personnage accessoire, gref-
fant sa demande de "partie civile" sur 1l oeuvre de
répression, seule essentielle. Un exemple: un homme
vole chez un commergant. Avec 1 aide de sa femme, il
se rend compte de son erreur, et veut indemniser, et
c’est raisonnablement possible. La justice ne veut

rien entendre, l'absence de plainte et la demande de
négociation de la victime n’est pas entendue. La jus-
tice doit suivre son cours. Elle doit écraser 1l7un et
1'autre. Dans les "chartes", "déclarations" et "conven-
tions" sur les droits des victimes, qui commencent &
fleurir par exemple en Amérique du nord, au Benelux,
ou internationalement & la Société de victimologie,
1’exigence prend forme, que la victime soit respectée
dans ses besoins d information, d’aide et de collabora-
tion, dans le procés pénal qui, en définitive, est

d abord son affaire. C’est une vérité premiére que,
dans 1 enthousiasme de 1"3ge d'or du systéme pénal,

on avait un peu trop oubliée.

Un quatridéme souci possible des auteurs d”études
victimologiques nous rapproche de  notre propos
essentiel, le rdle de la victime dans la prévention.
FPattah avait choisi comme titre d’un de ses livres
une cruelle caricature de la victimologie en se
demandant: "la victime est-elle coupable ?", et avant
de se demander si la victime serait coupable de ses
comportements et de ses attitudes, qui pourraient
8tre infléchis et éduqués, on pouvait se demander,
plus froidement, si elle n"était pas coupable 4’
exister en tant que victime potentielle. Les idées
qui apparaissent par exemple dans les recommandations
de West et Farrington au terme de leur gigantesque
étude de cohorte en Angleterre, aboutissent a se dire
gu’on pourrait éviter toutes sortes de victimes en
évitant qu’elles existent: puisque c’est dans des
familles pauvres, surchargées d’enfants et teintées
de délinquance et de marginalité, qu’apparemment

on retrouve le plus d’enfants délinguants comme
d’enfants maltraités, le mieux n'est-il pas d inciter
4 1l eugénique, & encourager la contraception, si
1°enfant nalt malgré toutes les incitations, de re-
courir & 1 euthénique, de le déplacer de milieu et de
le faire adopter par de "bons" foyers, de multiplier
les obstacles au mariage, pour éviter 17abandon de
famille, 1"adultére, le crime passionnel... Le
probleme est ici de décider & la place de la victime
potentielle, de décider pour elle ce qu’'nn croit
qu’elle aurait décidé si elle avait pu décider d @tre
ou de ne pas étre. Les mots d "eugénique" et d "euthé-
nique" sont suffisamment chargés de connotations pour
évoquer d emblée toutes sortes d’arguments philoso-
phiques, moraux et sociagux.

Reste un cinqguiéme genre de souci exprimé ou évité
dans les études victimologiques. La victime est-elle
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coupable de 1'&tre? Coupable par son comportement,
par ses attitudes, par ses relations, par son mode de
vie? Le début des études victimologiques a été axé
sur le rdle accélérateur ou précipitant de la victime
dans le passage a l'acte. Le théme avait déja suscité
des ouvrages d humour terrible comme "De 1l assassinat
considéré comme 17un des beaux-arts" de Thomas de
Quincey. Il y avait de "beaux sujets d assassinat",
des gens qui ne méritaient que ga, qui attiraient le
crime et le justifiaient d"avance. La psychologie
sociale a raffiné le théme, en montrant qu’il y a des
attitudes dangereuses, que quelgu’un qui a peur d"un
chien se fera plus facilement mordre, et gue quelqu un
qul montre trop qu’il n'est pas & 1l aise contribuera

a réaliser sa prophétie inconsciente. Et déja 13 le
danger apparalt: il n’avait qu’ad ne pas avoir peur,
ou ne pas montrer qu’il & peur, il n’avait qu’a se
sentir 3 17aise, ou ne pas montrer qu’il n’était pas
a 17aise. Ce qui’il a subi, il 1“a voulu. Il n’avait

PES

gu’a ... Il n"avait qu’a pas ...

Ce raisonnement a été trés loin. Dans un célébre
procés de viol, dans le sud de la France, n avait-on
pas vu toute la cruauté de cette froide mécanique
mentale. D’ abord, c’étaient des femmes. En plus,
elle étaient jeunes et attirantes. Et puis, elles
circulaient & vélo. Plus encore, elles logeaient

sous la tente. Et puis, lorsgue de vigoureux
gaillards s étaient jetés sur elles sans les consul-
ter, malgré le fait de taper le plus fort qu’elles
avalent pu avec ce qu’elles avaient & portée de la
main - le maillet dont on se sert pour monter les
tentes - sur la téte des assaillants, elles avaient
laissé planer un doute sur leurs véritables souhaits:
est-ce qu’au fond d’elles-mémes, ga ne leur plaisait
pas, en fait, d étre violées? Le procés devenait le
proces de la victime, et il fallait un certain courage
pour porter plainte et soutenir 1 accusation. L af-
faire fit scandale, et permit aux mouvements f£éministes
de désamorcer de trop faciles justifications, comme de
forcer aussi & appeler les choses par leur nom: un
viol était un viol, et il n’était pas question, pour
des raisons de procédure, de 1 appeler coups et bles-
sures — une nouvelle variété: les coups et blessures
ayant entrainé une grossesse sans 1l intention de la
donner.

Ce n’'est pas tout. De la , ou des, victimologies, on
est passé aux victimisations. Ici, le probléme est
moins de voir le rdle de la victime dans le passage a
1l’acte, que de trouver un moyen statistique plus
fidéle de cerner la réalité criminelle., Il s’agit,
"non-plus de calculer la criminalité 3 partir des
résultats du travail de la justice pénale, mais d"in-
terroger le tout venant sur les faits dont il a été
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victime, qu'ils aient, ou non, donné lieu i inter-
vention du systéme pénal. Oui, mais voild: au-deld

de la réalité criminelle, on peut voir apparailtre des
associations, des populations a risque, des régions

ou des quartiers & risque, des professions, des &ges,
des sexes, & risque.. Ce qui apparalt statistiquement,
c’est 1"association entre telle caractéristique et
telle victimisation. Le tout est de 1 éviter. Selon
ces caractéristiques, chacun se verra recommander un
certain comportement. Nous sommes ici en plein dans
notre sujet: est-il légitime, & partir de la constata-
tion d’associations de ce genre, de recommander un
certain comportement, et si la recommandation est
admissible, quelle force et quelle conséquences lui
donner?

L’un des modéles centraux des études de victimisa-
tions est 1ié au style de vie. Dans la conception,
par exemple, de Hindelang, de Gottfredson et de
Garofalo, la victimisation n’est pas un phénomé&ne uni-
formément distribué: il est en corrélation étroite
avec les temps et les lieux, avec les caractéristiques
démographiques, avec les circonstances (par exemple

le fait d'étre seul), avec les liens préalables entre
victime potentielle et délinguant potentiel, etc.
Comme différents styles de vie impligquent différentes
probabilités que des individus se trouvent & certains
endroits, a certains moments, en interaction avec
certains genres de gens, le style de vie affecte 1la
probabilité de victimisation.

Hindelang a tiré de ces principes un certain nombre
de propositions qui concordent généralement avec la
distribution empirique des victimisations criminelles
observée aux REtats-Unis. Il les présente en huit
points:

proposition 1: La probabilité d &tre personnellement
victime est liée directement au temps gu’ une personne
passe dans des endroits publics (par exemple dans les
rues, dans les parcs, etc.) et spécialement dans les
lieux publics la nuit.

proposition 2: La probabilité de se trouver dans des
lieux publics, spécialement la nuit, varie en fonction
du style de vie.

proposition 3: Les contacts sociaux et les - inter-
actions surviennent de maniére disproportionnée entre
des individus qui ont des styles de vie similaires.
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proposition 4: 'Les risques de victimisation crimi-
nelle d’un individu dépendent de la mesure dans la-
quelle 1'individu partage les caractéristiques démo-
graphiques des délinquants.

proposition 5: La proportion de temps qu’un individu
passe avec des personnes autres que des membres de sa
famille varie en fonction de son style de vie.

proposition 6: La probabilité de victimisation per-
sonnelle, particulierement en fait de vol, augmente en
fonction du temps qu’un individu passe avec 4 autres
personnes que les membres de sa famille.

proposition 7: Les variations dans le style de vie
sont associées aux variations dans la possibilité gque
les individus ont de s’isoler (sur le plan de la
résidence, des occupations, des loisirs) des per-
sonnes qui ont des caractéristiques délinguantes.

proposition 8: Les variations dans le style de vie
sont associées aux variations dans la convenance (par
exemple &tre seul dans la rue), dans les gofits (par
exemple épater les autres), et dans le style (par
exemple une apparence chétive) des personnes suscep-
tibles d'étre une cible de victimisation personnelle.

En termes de conseils, ces propositions -~ qui con-
cordent avec celles de nombreuses autres études, par
exemple les études de victimisations hollandaises ou
des études sur base d entretiens comme celles de Born,
Schaber et autres, en Belgique - rejoignent les re-
commandations les plus traditinnnelles que des parents
pouvaient faire & leurs enfants: bien travailler,
rentrer & 1 heure, avoir de bonnes frégquentations, car
les pommes pourries sont contagieuses, ne pas faire
d’exces, éviter 1’alcool sauf chez soi, avoir un style
de vie rangé.

De 1"éloge de la vie rangée, on passera facilement &
1’exigence d une vie normale, en dehors de laquelle
1’agression est normale. Les groupes de la popula-
tion qui sont désignés comme plus fragiles, les femmes
par exemple, ou les personnes Agées, anticipent d’ail-
leurs sur cette exigence: elles s’ imposent trés gé-
né ralement un "couvre-~-feu" volontaire, et cette
caractéristique se traduit, en termes de victimisa-
tion, par le fait que <ce sont les fractions de la
population qui ont le plus peur d &tre victime qui,

en termes d expérience de victimisation, ont le moins
raison d“avoir peur.

Le danger de la politique qui peut &tre dérivée de ces
propositions est de considérer que toute personne
qui s écarte des normes d une. vie rangee prend ses
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risques, et n"a qu’d s’en prendre 3 elle-méme s’il en
résulte des conséqguences funestes. La solidarité
aurait des limites. La protection de la société ne
serait justifiée que pour les bons citoyens justifi-
ant d’un style de vie normal. Les sombres prophéties
que George Orwell faisait dans son livre "1984" - on
n'en est pas loin - se retrouvent dans cette vision
d’un monde uniforme, ol chaque chose et chaque &tre
est & sa place, ou chacun devrait pouvoir &tre ohservé
a4 tout moment puisqu’il ne devrait avoir rien a se
reprocher, oll chacun serait & tout moment utilisable
et mobilisable sur~le-champ pour la cause publique.

Sans doute, nous n’avons parlé Jjusqu'ici que des
lointaines implications des études de victimisations,
c’est-a~dire d études qui globalement touchent aux in-
fractions de violence - les seules au sujet desquelles
on puisse clairement interroger le tout venant. Il
faudrait aller plus loin, et voir, infraction par in-
fraction, si, au-deld du style de vie, on peut
souhaiter, voire exiger, et sous quelles sanctions,
que chacun, dans certaines circonstances, prenne des
précautions particuliéres.

L idée serait alors de se dire que le systéme pénal
est un service public onéreux, auquel il ne peut &tre
fait appel gque si on a tout fait pour gu’il ne doive
pas étre mobilisé.

Partons d exemples simples. Le vol de voiture. Les
voitures, immobilisées le long des rues, représentent
une richesse exposée et une tentation permanente pour
le voleur. C’est lui faciliter la tiche, augmenter
le risque, que de parquer sa voiture dans un endroit
& 17écart, ol on puisse opérer tout & 1l aise. C’est
aussi une augmentation du risque que de la mettre "en
état d’étre wvolée", en laissant par exemple la
portiére ouverte et la clé sur le tableau de bord:
Kingberg aurait dit que, de situation amorphe, la
situation devient alors spécifiquement dangereuse et
favorise le passage a 1l acte. Dans certaines législa-
tions, comme le code de la route en Belgique, ce
genre de favorisation du vol a été érigé en délit-
obstacle: c’est un délit que de se mettre en état
d’étre victime, et c’est moins le délit qui est grave
que toutes les conséquences qu il impliquera en cas
de vol, puisque le volé sera responsable civilement
de toutes 1les conséquences du vol, méme pour les
autres: le reproche pénal rend la chose illicite et
la souffrance condamnable.

Le modéle est lancé: dans un souci d’efficacité, le
législateur peut &tre tenté de punir les victimes,
indépendamment de toute provocation de la part de
celles~ci: comme le disait Frangois dans une étuce
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de la fin des années soixante, "simplement parce
gu‘elles sont aprés tout fort bien placées pour que
leurs efforts pour éviter les délits soient suivis

d effets".

Un article d'une revue du Solliciteur général du
Canada titrait récemment: "Ma maison est un chiteau-
fort". Faut-il exiger que chacun construise d une
certaine mani&re, barde sa maison d obstacles et de
systémes d alarme, ne circule qu’en des temps normaux,
avec des précautions exceptionnelles, par exemple le
port d une armure, en dehors de quoi il se terrera
chez lui en tremblant?

Faut-il par exemple, en cas d escroquerie, exiger que
chacun fasse un usage normal de son intelligence, et
considérer que s’il se fait prendre par plus malin

que lui, ce sera sa faute s’il pouvait, par un
contrdle normal, éviter d étre victime? Faudra-t-il,
dans ce cas, limiter 1l infraction en fonction de
cette exigence, et individualiser en fonction de 1la
victime, ce qui veut dire faire préalablement 1 exper-
tise d’intelligence de la victime? Quid si la vie-
time est une personne morale, par exemple une bangue?

J ai poussé les exemples jusgqu’a 1" absurde, pour
indiquer qu’il importe de sérier les problémes.

Le premier niveau qui préoccupe une sociéié, en
matiére criminelle, est le niveau politique, c’est-a-
dire les choix gu’il faut opérer dans l'utilisation
de ressources limitées. L intervention du systéme
pénal colite cher. Il importe qu’elle se fasse & bon
escient et de la maniére la plus rentable en termes
économiques et humains.

I1 n’est pas possible de décréter que si on ne prend
pas un minimum de précautions, on se mettrait 4 une
certaine maniére "hors~la-loi", je veux dire: hors
de la protection de la loi, de la méme maniére qu’au
Moyen Age lorsqu’on ne respectait pas les heures de
guet, on risquait le "guetapens" (Léauté rappelle
l‘origine de ce mot dans un de ses livres), sans
pouvoir espérer aucune intervention des gens d armes.
Actuellement, méme si on prend des risques inconsi-
dérés, on trouvera normal que la société déploie ses
dispositifs de protection s’ils sont disponibles, méme
si cela colite cher. Les choses pourraient cependant
changer, en période de raréfaction des ressources
publiques. On pourrait imaginer qu’'d 1 image de 1°
intervention de guides de montagne pour les alpi-
nistes imprudents, ou de celle des pompiers en cas de
hardiesse, une intervention financiére soit Aemandée
aux personnes secourues. Cependant, s’'il est vrai
que la communauté ne devrait pas avoir & subir les
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conséquences d° imprudences graves, le probléme
technique sera de déterminer ce qui est imprudent, et
le prcbléme humain de limiter la solidarité avec les
personnes en détresse & ceux qui pourront en assumer
les conséquences.

Le probléme technique se retrouve dans les mécanismes
de droit civil, comme 1 intervention de 1l assurance.
Ici, tout est guestion de contrat, de chose convenue
avec les moyens dont on dispose. On retrouvera ce-
pendant dans les conditions d une assurance contre le
vol, par exemple, certaines conceptlons techniques de
la prévention la plus adequate- ainsi, dans certains
contrats, la protection de l assurance ne jouera-t-
elle que si, au moment de 1 absence, tous les volets
de la maison étaient clos, alors gue 1l opinion la
plus générale - les études de Waller par exemple -
est que la prévention la plus efficace résulte de
1’apparence de présence, et que des volets sont aisé-
ment maitrisés par un voleur expérimenté. L alarme
pourrait devenir une exigence d assurance: on voit
apparaltre sur le marché des "packages" d assurance,
couplant 1l assurance contre le vol, la location & un
matériel d alarme, et le colit de 1 entretien régulier
de ce matériel.

Pour les activités rentables, il est déjd dans la
pratique courante que 1l entreprise organise un relais
et un filtrage, a ses frais, avant 1 intervention du
systéme pénal. Ainsi, une banque s équipera de dis-
positifs de protection et fera-t-elle appel & des
services de 'surveillance et de transports de fonds,
qui ne coliteront qu’indirectement aux clients de 1°
entreprise. De méme; depuis longtemps les grandes
surfaces de vente recrutent des surveillants, et
organisent collectivement la centralisation des
renseignements. En Belgique par exemple, les princi-
pales surfaces de vente sont reliées a un systeme
informatisé gqui déclenche automatiquement, au tantiéme
signalement, la mise en alerte des parents s’il s agit
d un mineur, ou 1 information du Ministére public.

L intervention du systéme pénal est rare dans cer-
taines matiéres économiques ol 1 on considére que les
agents économiques doivent prendre leurs responsabi-
lités: ainsi, en matiére de chéques volés, les banques
ont de plus en plus limité leur couverture, et 1l uti-
lisateur de chégues sait d avance qu’un chéque est une
arme dangereuse qui peut se retourner contre lui en
cas de vol. Les cartes de crédit, jusqu’d présent,
échappent encore & cette tendance, a condition que le
titulaire fasse des démarches immédiates.

Le systéme pénal a donc tendance & étre utilisé de
maniére de plus en plus économique, pour ce qui en
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"vaut la peine ;, pour les faits ol on "n” ' peut rien".
Mais le probleme de saveir vraiment ce qui vaut la
pelne d“une intervention publigue, et 1le probleme de
déterminer quel doit @tre le comportement adéquat de
la victime potentielle resteront toujours largement
irrésolus.

C’est % dire que le systéme de 1l incrimination du fait
d’8tre  victime, ou de prendre le risque d’&tre
victime, ne peut 8tre utilisé qu’exceptionnellement,
pour limiter d“autorité des risques, ou une aggrava~
tion des risques, intolérable. Ainsi, dans la plupart
des pays, a-t-on imposé, sous la menace de sanctions
penales, le port de la ceinture de sécurité sur les
siéges avant de la voiture, en sachant gque dans cette
situation, on atténuait les risques d intervention de
la sécurité sociale dans les neuf dixiémes des cas,
méme si, dans le dernier dixiéme - le cas d incendie
par exemple - on les aggravait.

Le comportement de la victime ne peut &tre pris en
considération gue dans 1 appréciation de la responsa-
bilité de 1 auteur - 1la provocation par exemple,
encore que certains cas de provocation soient des in-
fractions: ainsi de 1l adultére - ou que dans les con-
séquences civiles de 1l infraction: par exemple, la
plupart des pays qui ont instauré un systéme 4 avance
de 1" indemnisation par les pouvoirs publics, ont
prévu de tenir compte du comportement de la victime
dans 1’7 apprec1at10n, en equ:te, de la solidarité que
la communauté devait avoir avec la victime ou avec la
famille: le systéme est fort voisin de celui de 1 in-
demnisation de la détention préventive injustifiée,
qu1 n‘est légitime que dans la mesure ol il s agit
d’un fonctionnement anormal des pouvoirs publics.

I1 ne faudrait donc pas aller jusgqu’'a la limite des
conséquences de la loyique victimologique. Une des
premiéres implications politiques de la logique
victimologique avait été de dire qu’il fallait faire
sortir du droit pénal les “"crimes sans victime“,
c’est-a-dire les crimes sang plaignant: il ne fallait
pas punir, par exemple, un crlme ou une tentatlve de
crime dont la victime est soi-méme: ainsi, l alco-
olisme, la toxicomanie, ou le suicide manqué. Le droit
pénal n’était pas le moyen adéquat d agir dans ces
genres de domaines. De méme, le droit pénal n’est

pas le moyen adéquat pour rendre vipilantes les vic—
times potentielles: les campagnes & information, sou-
lignant notamment les conséquences civiles de son com-
portement, et surtout la solidarité véritable, sont
plus efficaces que 1 interdiction, sous des sanctions
pénales, d’étre victime ou de prendre le risque
d’8tre victime.
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Must the Victim be Punished?

The victimology studies have showed that the potential
victim plays a role in the acting~out. The victimiza-
tion statistics have added that the probability of
personal victimization increases in accordance with
life-style.

The good side of the victimology studies is that they
invite education of the potential victim in avoiding
the precipitation of an acting~out. . The '‘bad side is
the impression they give that the victim somehow is
guilty of what happens to him or her.

The good side of the victimization studies is to de-
fine populations at risk, and situations to avoid in
order to reduce the risk of being victimized. The bad
side is to suggest the imposition on everybody of a
lifestyle which excludes or lessens the victimization
risk.

The problem of criminal policy is to decide if a soci-
ety may impose on its members regular habits and a
lifestyle which limits victimizations, and, if so, if
taking risks will be a crime.

The penal law provides cases of sanctions against tak-
ing victimization risks, but these prohibitions must
remain exceptional, mainly when they should imply a
way of life. Among other issues, it may for instance
be justified to ask the victim to share some costs of
the criminal justice system or to bear the tort. The
principle must remain solidarity and protection of the
society’s members.
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PESIOME JOKJIAIIA TPOPECCOPA XOPX : KEJIIEHC
"HATIO JIM HAKASATH NOTEPIEBUEIO ?*

HccaegoBanua NO BUKTHMOJIOTHY IIOKa3HBalT, UTO NOBEHEHUE
[IOTEHIHANEHOrO NOTEPIEEMEr0 HI'DAeT OIpPEeNeJsieHHY DPOJb
IIpH [Iepexone K MpecTynjeHuw. CTaTHdTUYecKue LaHHHE

1o "BHKTHMHU3aIUKU" [OKa387HM, YTO OINPENesieHHble BUIOH
[IOBEHEHHA YBEJIMUUBAKWT BO3MOXHOCTE CTATh INONEDIEBLMM
[IPECTYIJICHUA .

B xavecTBe MNOJIOXHTEJIBHOI'O DPE3YJIbTAaTa 3TUX HCCIEeNOBAHUH
MOXKHO YKas3aTh Ha TO, UTO [IEPBHE HUCCIENOBAHUA IaJH
BO3MOXHOCTE OOYYUTE Jiomed BecTH ceba Tak, UTOOH YMEHBUMTH
DHUCK CTaTh HnoTepneBurM. OTDHIATENBHON 4YEpTOW ABJIASTCA
TO, UYTO NONOGHOE NEPEBOCIHTAaHHE HABOIHUTE Ha MEICJIE O TOM,
AKOOH INOTEPHEBUME B ONPENEJISHHOM CMBICJIE BHHOBEH..,

B npyroll Tpynie HCCJIENOBAHUM DPaCKDHIU, KakKHue DY
HaceslieHua ToIBeprawTcAa ocobol OonacHOCTH, & TaKXe BhABH-—
JM OIPEHEeJIEHHYKW TIRYINY CHTYalki, B KOTODHX OIaCHOCTE
CTaThb INOTEPIeBIMM O00Jiee BEPOATHO 4YeM 0ObMHO, OTpuila-
TEJIbHEIM [OCOCHeOCTBHEM BHITEKAKHUM H3 B.YV. HCCJENOBAHHUH
MOXHO Ha3Ba&Th TO, UYTO COIJIACHO BTHUM DPEe3yJabTaTaM JIOOHU
o6a3aHN CcOOMOOaTh Kakch-yubo. ofpa3 XU3HM B LEJAX
OPEOYIPEXIeHUA IPEeCTYIJIeHUA.

Bompoc o ToM, MOxeT ju obmecTBO TpeboBaTe OT JKIEH :
COOJINIEHNA OIPENENIeHHOro 00pasa XU3HU B IEJAX OI'DaHu-— i
yeHUA "BUKTHMHU3AUUH" ¥ KaKWe DHCKHW MOXHQ CUMTAThH
HETPaBOMEDHEIMH , - DENAET yI'OJIOBHAA IOJIATHKE .

i

YroNOBHEH KOISKC HOaeT IIPUMEDE TOrO, UYTO NOBEASHHE

IMOTEPIEeBUWEr'0 CUYWTAETCA PUCKOBEIHHEIM, HO Haka3aHue

3a TakKoe NoBelleHHe LOMMHO OCTaTBCA HCKIOUUTEIIhHEM ;
ABJIGHHEM, [IOTOMY 4YTO 3TCO MOXET IPHUBECTH K HABASHBAHHI ;
orpenesieHHoro ofpasa XH3HH. Bce-xe “HOITa MOXHO i
CUMTATH CHOPABENJINBLEM, 4TOOH NOTEpHEBMMH MyaTuil Gb

YgaCTE PACXOLCB cynbHoro mpouecca. OZHAKO B OCHOBE i
OaHHOH MOJIMTHUKH OOJKHO OHTH CONHOAPHOCTH H 3aluTa :
4JIEHOB OfmecTBa.
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Peter Southgate
Senior Research Officer
Home Office Research and Planning Unit, London

Crime Prevention: Some British Research Evidence

My intention today is to describe to you some of the
research on crime prevention issues which has been
conducted within the Home Office, and to show how this
has contributed to current policies.

Our working definition of crime prevention in the Home
Office refers to anything which is done other than
through the processes of detection, prosecution and
treatment of offenders, with the direct or incidental
objective of reducing the incidence of crime or pre-
serving the peace. There is, of course, a distinction
between preventive activities directed at offenders
(or potential offenders), and that directed at (poten-
tial) victims. Our concern here today is with the
victim aspect, and I shall concentrate on this, though
in practice the two aspects of the problem are inter-
related.

In the past, the answer to crime prevention has been
sought at two levels. On the one hand, criminology
has looked for the underlying causes of crime in so-
cial, psychological and economic factors; the assump-
tion is that if deprivations of these kinds can be
reduced, then criminal behaviour will be reduced. But
whatever reductions in crime may be achievable through
such means will probably be only partial, and will
certainly be slow.

On the other hand the criminal justice system has been
looked to as a more immediate instrument of crime pre-
vention, particularly through the activities of the
police. Most research shows that sentencing has lit-
tle impact as far as re-offending is concerned, and
the precise impact of policing is also rather doubt-
ful. In general, the existence of the police appears
to have some preventive effect, but there seems to be
little scope for increasing this impact through chang-
ing the level of patrol or other activity.

More recently, interest has turned to an approach to
crime prevention, which suggests that by analysing the
situations in which specific crimes occur we shall
find specific ways in which to reduce the opportuni-
ties for those crimes. This "situational" approach
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involves an analysis of the conditions and characteris-—
tics of specific crimes, development of measures which
seem likely to have some effect on these conditions,
and the implementation of these measures. Inherent in
this approach is the concept of opportunity: rather
than assuming that crime is committed mainly by pro-
fessional criminals, it recognises that much offending
is done by fairly ordinary people responding to the
pressures and opportunities of particular times and
places.

A number of lessons about crime prevention have
emerged from our recent British Crime Survey, a sample
survey of experiences of crime and related issues,
conducted at the start of 1982 and published earlier
this year. The survey results illustrated very clear-
ly how the pattern of crimes which occur reflects the
opportunities available.

One message of the survey was that the types of people
who were most likely to be crime victims were those
whose lifestyle provided the most opportunity. As-
saults were suffered most by young single men who went
out a lot in the evening, drank a lot, and themselves
assaulted others. Autocrimes were suffered most by
those who did most driving, who parked their vehicles
on the street at night, lived in public housing and
lived in inner city areas.

A second message of the survey was that most crime
goes unreported to the police and that this is often
because it is seen as trivial or that the police could
do little about it if they knew. - So much crime is
trivial, committed on the spur of the moment, as op-
portunities arise, often out of public view and by un-
known offenders, and the police can, indeed, do little
either to prevent or solve it.

A third message was that burglary was the crime which
worried people most (followed by street robbery) al-
though it was by no means the most commonly experi-
enced crime.

A fourth message concerned the frequency of auto-
crime, particularly thefts from vehicles, which were
more common than burglary. One in three of all pro-
perty offences revealed by the survey involved a motor
vehicle, reflecting the simple fact that there are a
lot of vehicles to be broken into.

A fifth message was in one sense discouraging: only 3%
said they had sought crime prevention advice from the
police in the past year.

The Survey emphasised that crime occurred where there
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were opportunities for it to do so, that certain
people are more vulnerable than others to certain
crimes, that much crime is not reported and may not
even be amenable to police action, that burglary is
the crime which people are generally most concerned
about, that auto-crime accounts for a large proportion
of crime, and that very few people currently turn to
the police for crime prevention advice, Clear impli-
cations are that (a) there is scope for much more
preventive work by the police and that (b)the public
themselves would take more steps to reduce crime op-—
portunities especially those most at risk of particu-
lar crimes and that (c¢) there is good scope for situ-
ational prevention.

The nature of situational crime preéevention will depend
upon individual circumstances, but is likely to in-
clude the following kinds of measures:

a) Target hardening (locking things effectively)
b) Target removal (not leaving things around)
c) Removing the means to crime (such as guns)

d) Reducing the payoff for crime (eg by property
marking)

e) Formal surveillance (by police or through neigh-~
bourhood watch)

£) Natural surveillance (increasing the number of
passers~by or overlooking windows)

g) Employee surveillance (by caretakers, doormen,
shop assistance etc. - including use of CCTV)

h) Environmental management (regulating the social,
rather than the physical environment - as at foot-
ball grounds).

To test the usefulness of situational analysis, the
Home Office has mounted a number of studies of par-
ticular offences. These have dealt with crimes such
as robbery on the London underground railway, with
vandalism in schools, with burglary in schools, with
residential burglary, with violent offences in a city
centre and with disturbances around licensed premises.
Perhaps the most consistent theme to emerge from these
studies has been the important role to be played by
those with a managerial responsibility for buildings,
public spaces, transport and so on. A further theme
has been the importance of adequate co-~ordination be-
tween relevant agencies.
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There are, of course, a number of objections to the
situational approach to crime prevention. A major
objection is that it may simply displace crime - to
another place, another time, another method of commit-
ting a crime, another victim or target, or another
type of crime altogether. There is some evidence that
displacement may be a problem with the more profes-
sional criminal: some burglars, for example, do seem
to seek opportunities for burglary whenever they may
be found. But there is also evidence suggesting that
many offences, committed more casually as the opportu-
nity arises, can be prevented by removing those oppor-
tunities without creating displacement.

The trouble and expense of some preventive measures
may not seem justifiable in relation to the perceived
risk involved for many people. Consequently, it can
be very difficult to change people’s security behav-
iour through mass publicity campaigns, which may do no
more than remind them of risks of which they are al-
ready aware. Legislation might help, but can encoun-
ter objections, as shown by the gun control issue in
the USA. More may be achieved by persuading manufac-
turers, retailers and those responsible for the man-
agement of buildings, open spaces or public transport
to remove specific opportunitiss for crime where they
have the power to do so.

Other problems may arise in implementing a situational
approach. There may, for example, be a conflict be-
tween the demands of crime prevention and those of
other priorities such as fire prevention. Or, staff
may be unable or unwilling to take on the work or
extra surveillance duties. Or it may be difficult to
obtain necessary materials. Some preventive schemes
require cooperation between two or more organisations;
experience shows that this cannot be taken for
granted, and particular care is needed to anticipate
and tackle such problems.

There are also objections to some situational measures
because it is feared they will create an ugly, for-—
tress~like world, or because they restrict personal
freedom. There may be no easy answers to some of
these objections. From the visual point of view there
are many non-secure buildings and environments of
extreme ugliness, so there seems no reason why securi-
ty should make for any worse design.

Crime prevention has been a concern in the UK for many
years;, both for the police and for central government.
Police officers have been given formal training in
crime prevention at a government-run centre, and there
is a permanent Home Office Committee on Crime Preven-
tion which provides a forum for collaboration between
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industry, commerce, insurance firms, trade unions and
police forces.

Current initiatives in crime prevention by the Home
Office take particular account of 3 of the themes
which I have referred to: the need for situational
analysis, tailoring prevention to the exact nature cf
the crime; the need for greater public acceptance of
their own responsibility for crime prevention; and the
need for co-ordination and co-operation between dif-
ferent organisations.

Situational analysis. We shall continue these studies
of the circumstances surrounding particular crimes,
and also to encourage police forces to analyse their
crime statistics in a similar manner so as to enable a
more effective targeting of resources.

Public responsibility. British police forces are now
looking increasingly to improving their contact with
the public and to encourage public involvement, in
crime prevention, through community policing and,
particularly now, through setting up neighbourhocd
watch schemes. American evidence suggests certain
problems with such schemes, but they do seem to reduce
fear of crime.

Co-ordination. A national seminar was held last year,
which aimed to encourage the development of inter-
agency co-operation at local government level, so that
not only police forces but also those responsible for
health, housing, education and social services could
identify their crime prevention role. This has gener-
ated considerable interest and activity.

Within the Home Office there is now a Crime Prevention
Unit which will encourage this type of co-ordinatiom
as well as conducting the crime analyses mentioned
above, co-ordinating police training cources, crime
prevention publicity, and other activities. It will
also be encouraging police forces and local government
to conduct their own surveys similar to the British
Crime Survey, so that they can target their resources
most effectively. The next survey - in 1984 - will be
looking at people’s readiness to participate in various
crime prevention activities. It will also look at the
needs of victims for help and advice.
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Horst Luther,
Professor
Humboldt University - Berlin

The Position within the Framework of the GDR's Legal
System of a Party Injured or Account of a Criminal Offence

In conformity with the discussion guidelines of the
organizers, this report concentrates on the (individ-
ual) accounts of persons injured through criminal of-
fences. In this context, however, the summary pres-
ented here will seek to depict the legal position of
the injured party as well as a number of trends direc-
ted towards improving both the factual and juridical
position of the injured party.

The report deals with the following problems:

1. The position of the injured party within the over-
all system of criminal prosecution;

2. The role of the injured party in the prevention of
criminal offences;

3. ©State compensation for the injured party;

4. Other procedures serving the protection of the
injured party. -

The report follows up on considerations and results of
the XI. Congress of the International Penal Law
Society (AIDP) which took place in 1974 in Budapest
and the commensurate account prepared for this con-
gress by the GDR section of the AIDF (cp. Revue Inter-
national de Droit Pénal 1973, No 1 et 2, pages 10-18).
The following general findings may be taken as given:

1. The general social and criminology policies in the
GDR have exerted a positive influence on the deve-
lopment of crime. The number of injured parties on
account of criminal offences shows a steadily de-
clining tendency (cp. Lekschas and others, Krimino-
logie, Berlin 1983, page 183 ff).

2. The juridical basic principles for determining the
rights of the injured party have remained constant
for years. The said provisions - in the event of
bodily injury or death, moreover independent of
penal law decisions - ensure the immediate care and

. protection of the injured party through performance
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in kind and financial assistance by the social or
state insurance for all GDR citizens as well as to
a very considerable extent also for all foreigners
in the GDR. Protection against financial loss en-
sues to a certain degree through obligatory insu-
rance (i.e. the liability insurance of enterprises
and persons) or through the conclusion of voluntary
insurance policies by potential injury-causing
parties or injured parties. ¥sms of the problems
cited in the 1974 national reps:% regarding the
still inadequate compensation of injured parties
still apply today.

3. FPurthermore, the orientation in respect of the
inter-relationship between penalty and reparations
in several variants, equally regarding the decision
concerning the award of damages within the frame-
work of criminal proceedings has similarly not
altered.

Penal legislation and penal law theories both under-
line the special responsibility of the state to under-
take all necessary measures for both the prevention
and struggle against crime. Moreover, also emphasized
is the fact that tackling this task is the responsibi-
lity of the state organs a n d all citizens and
their organizations (article 90, para. 2 of the Con-
stitution). Such an alignment heeds - moreover, first
and foremost, - the principle conformity of interests
of the individual, the collective and society at large
as well as the specific interests of citizens (and
their collectives). 1Indeed, this is the more profound
reason for transferring criminal prosecution to parti-
cular state organs commensurately entrusted, equally
also the recognition of so-called offences prosecuted
only on petition of the injured party. However, the
GDR's penal code does not entrust criminal prosecution
solely to the injured party. Given the overall inte-
rests of society the public prosecutor may also him-
self undertake criminal prosecution., In practice this
only rarely occurs., Offences prosecuted only on peti-
tion of the injured parts are: negligent bodily harm,
damage to personal and private property, unauthorized
use of motor vehicles, proprietary offences vis-a-vis
dependants and wilful bodily harm inflicted upon de-
pendants (section 2 of the GDR’s Penal Code - StGB).

A petition can only be filed within extremely short
periods. It may be revoked pending a judicial ruling.
Where the injured party has entered a petition in
respect of criminal prosecution criminal proceedings
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" are pursued as in the case of all offences. So-called
private proceedings cannot be filed. Thus, the in-
jured party can only end criminal prosecution by re-
voking his application. The injured party is unable
to exert any direct influence on the decision of a
state court. 1In this conjunction two special features
must not be overlooked:

a) Offences which can only be prosecuted on petition
of the injured party are often not particularly seri-
ous. In such contingencies the social courts can be
entrusted to reach a decision. In such cases the per-
missible social educational measures of the social
courts orientate to a great extent towards a voluntary
and acceptable solution of the conflict, for instance
by reaching agreement in respect of an apology, a
reparation etec.

b) The very nature of criminal offences denotes seri-
ous injury or endangering the interests and rights of
others. According to the GDR's penal code such prose-
cutable criminal offences are, for instance, defama~
tion, the violation of administrative stipulations -
all of which must be commonsurately differentiated.
Generally speaking, offences relating to individual
injured parties are almost always prosecuted following
a petition entered by the injured party (te a social
court).

Thus, given minor legal offences the injured party can
opt either for an informal or - a differentiated in
kind - formal conflict solution. The informal solution
is expressly recognized in penal law and, moreover,
receives priority consideration.

II

In the case of serious infringements of law the in-
jured party perceives without the slightest doubt that
he must call on the services of the state organs or
institutions in order to obtain legal and social pro-
tection. This thesis, however, does not denote that
the injured party in every case only receives compen-
sation in the wake of a valid court decision.

Given death or health impairment the general social
insurance immediately grants financial assistance or
undertakes performance in kind for all workers and
their families in order to guarantee medical care,
including cures, sick-benefit payments etc. Moreover,
such assistance is made available to every injured
party in the widest sense of the word. It is common
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practice for doctors to enquire as to the causes of
health impairment. Indeed, this becomes obligatory
particularly where the clinical picture indicates that
the patient was a victim of attempted manslaughter. In
such cases the doctor must report the circumstances to
the competent ptblic health officer.

Citizens who are neither workers nor employees, that
is to say not socially insured, are covered by a very
similar state insurance policy. Thus, one can say that
all GDR citizens enjoy effective insurance protection
in the one or other manner in the event of any kind of
injury to life or health. There is also a further
factor signifying additional protection of both the
injured and injuring parties:

a) BEvery citizen may conclude a volurntary (addition-
al) contract of insurance to cover damage to life and
health. In the event of injury the injured party re-
ceives higher sick-benefits, moreover the dependants
receive additional payments stemming from a life assu-
rance policy, in addition to the contributions ren-
dered by the social resp. state insurance and the
trade unica.

b} Certain institutions and persons are duty bound to
conclude protective insurance, for instance enterpri-
ses and motor vehicle owners. In such contingencies
injured parties receive compensation in case of bodily
injury and death, equally in the event of proprietary
violations. Furthermore, every citizen is entitled to
conclude a voluntary insurance to cover self-caused
injury (combined accident and third party insurance).
Motor vehicle owners are also able to settle - on a
voluntary basis - for comprehensive insurance which
provides the vehicle owner with sufficient insurance
protection in the event of damage to his own vehicle
irrespective of who caused the said damage.

There is no or very little indication indeed that far-
reaching insurance protection has served to promote a
careless (dangerous, risky) pattern of behaviour -or
decisions favouring criminal offences; the latter con-
tingency not applying above all because the offender
is generally liable to recourse quite apart from other
further—extending consequences including, inter alia
disqualification from driving.
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IIX

According to the GDR's legal system the questions of
punishment and compensation are very closely inter-
meshed. In material penal law this connexion various-
ly finds expression.

1. Paragraph 24 of the GDR's Legal Code orients in
the case of less serious offences to the advantages of
material compensation as compared with punishment.
Material responsibility de facto takes the place of
punishment in terms of criminal law. The material
responsibility is regarded as a sufficient "sanction".
Apart from the court decision, namely the verdict, no
other penalties are imposed. In legal language: cri-
minal law measures are waived.

Moreover, such an approach is much more evident still
in the social courts.

2. 1In the case of principal punishment without depri-
vation of liberty, namely conviction on probation, the
law decrees expressly that compensation in respect of
injury caused by the offender shall become a main ele-
ment of the probationary conditions as stipulated by
the court. In such cases the verdict always lays down
the extent to which compensation must be rendered
during the probationary period. Default of this obli-
gation generally leads to the revocation of probation,
that is to say to the enforcement of deprivation of
liberty as set out in the verdict. ©Such an obligation
in respect of reparations is also stipulated in those
contingencies where the injured party has not filed a
petition in respect of compensation.

3. The penalty meted out is determined to a certain
degree by the behaviour of the offender vis-a-vis the
injured party, his positive action in compensating for
the afflicted injury, equally given malicious refusal
to render compensation, although the cited behavioural
patterns areée not the main criterium for punishment le-
vels. 1In accordance with paragraphs 36 and 49 of the
GDR penal code a direct relationship is established
between the pecuniary circumstances and liability for
damages.

This material interrelationship between punishment and
compensation also motivates direct consequences in
terms of criminal law. These denote, first and fore-
most, that legislation and jurisprudence both orient
towards an interrelated, that is to say intermeshed
decision in respect of punishment and claim to dama-
ges. The criminal law code (StPO) contains several
stipulations which enable and shall also make it ea-
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sier for the injured party to file a claim for damages
during criminal proceedings. The injured party, in
any case, enjoys an option. He is not obliged to file
a claim for damages during criminal proceedings. More-
over, nor can the public prosecutor file such a peti-
tion. A civil suit brought to court excludes the pos-
sibility of such a move during criminal proceedings.
An action for damages within the framework of criminal
proceedings greatly eases the position of the injured
party (advance on costs, onus of proof etc.). 1Indeed,
above 23ll precisely for this reason, a claim for dama-
ges is, in practice, generally speaking lodged during
the criminal proceedings. The StPO contains, in par-
ticular, the following provisions:

1. Where a criminal charge is preferred the injured
party is informed of his legal possibilities during
criminal proceedings. Usually, a claim for damages is
drawn up in conjunction with preferring criminal char-
ges. However, the injured party can opt to lodge a
claim for damages at a later period, that is to say
until the accused has been summoned to appear before
court. However, a claim lodged later still may only
be incorporated into the criminal proceedings given
the consent of the accused.

2. The injured party may enlist the services of a
solicitor in order to have his claim for damages
pressed on his behalf.

3. In order to uphold his claim for damages the in-
jured party need not appear in person during the main
court proceedings. In. the event of his absence the
claim for damages may be supported by the public pro-
secutor within the framework of legally permissible
limits and heeded by the court in its decisions.
Should the public prosecutor file a legal remedy
against the court decision this shall also be effec-
tive in favour of the injured party.

In most proceedings the courts, in imposing sentence,
also take a decision in respect of any claim for dama-
ges. The courts have the following judicial rulings
from which to select:

a) The claim for damages is decided upon on the basis
of grounds and nature.

b) A decision in respect of a claim for damages is
only taken on legal grounds if, at the time of the
proceedings, the nature of the injury could not, as
yvet, be ascertained, for instance in cases of longer
enduring health impairment.
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c¢) A decision is taken regarding a claim for damages
on the basis of grounds whereby the decision on the
level of the claim for damages is assigned to the
competent civil court.

Summarizing, the said procedure may be evaluated thus:

1. In practice an explicit connexion is usually estab-
lished between criminal prosecution and compensation,
moreover in particular where individuals have been
injured and they are commensurately entitled to claim
for damages from the accused (that is to say not in
cases where insurance protection finds application).

2. . The injured party is given extensive assistance by
the investigating organs, the public prosecutor and
the court in upholding his claim.

3. Generally speaking, the criminolegical and court
inquiries ensure an objective determination of the ac-
tual injury caused by the accused. The judicial or-
gans shall equally ensure that the right of the ac-
cused to defence also prevails in respect of unjus-
tified claims for damages.

4. The undertaking to render compensation as an ele-
ment of probation in the event of a sentence on proba-
tion, equally given a suspended sentence on probation
exerts a most positive influence on realizing the
rights of the injured party. Conversely, in the case
of prison sentences the chances of rapidly settling
claims for damages are adversely affected. A fine is
not imposed if this gives rise to serious economic
difficulties for the accused and his family, equally
where, as a consequence, claims for damages might not
be met.

5. The question regarding forms of compensation may
be answered thus: in cases of compensation for injury
in conjunction with less serious crimes keynote impor-
tance accrues to compensation on mutunally acceptable
terms. Thus, the following applies to the social
courts: "The undertaking of the citizen to render
compensation for injuries caused ensues on terms ac-
ceptable to the injured party" (sect. 28, para. 3
Conflicts Commission Order — KKO). On a par with one
another compensation is cited both in fiscal terms as
well as through physical labour (sect. 28, para. 1
KKO) .

The same ideas are implicit in the stipulations re-
garding a sentence on probation. Given criminal of-
fences which have caused material injury the court
decrees that the accused shall render fiscal compensa-
tion, alternatively - given the assent of the injured
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party - to reparation through his own physical labour
(sect. 33, para. 3 StGB). In all other cases the in-
juring party is condemned to render fiscal compensa-

tion.

6. The obligation to render compensation for inflict-
ed injury concentrates on the replacement of material
damages directly expressible in fiscal terms. Viola-
tions of dignity and self-respect, similarly pain and
well-being of man cannot be ascertained in such cate-
gories. Commensurately, the GDR Civil Code (ZGB) of
June 19, 1975 eliminated the term “"compensation for
personal suffering" (sect. 847, BGB - German Civil
Code). On the contrary, in sect. 332, para. 3 the ZGB
decrees an equalization payment as indemnification for
certain restrictions on the injured party in partici-
pating in social life, equally for resultant prejudice
to the well-being of the injured party (cp. in this
conjunction - verdicts of the Supreme Court of
13.4.1982; in: Informationen des Obersten Gerichts
1982, Nr. 4, pp 28, 31).

v

There is no "Ombudsman" as such in the GDR. The func-
tions he exercises in other countries are handled in
the GDR partially by the public prosecutor, who is
equally duty bound to ensure the observance of legal-
ity, as well us by citizens at large who frequently
approach the respective leading officials or superior
organs, similarly through certain public bodies such
as, for instance, the advisory boards of shops and
restaurants. Citizens feeling themselves as injured
parties may file a "petition" to these persons and
bodies; moreover, their activities are by no means
merely restricted to handling "complaints". They

exist in order to implement the democratic co-determi-
nation of the population in general.

As regards doctor-patient relationships there natu-
rally exist, on the one hand, the customary social
insurance benefits. In addition, however, given
medical negligence the doctor incurs further obliga-
tions to the health service and is also liable for
material compensation to the patient.
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v

Devoting attention to the rights of an injured person
on account of a criminal offence is a preoccupation of
established law - moreover not only of criminal law
but equally of numerous other legal fields.

The obligation for compensation remains an element of
the personal criminal law responsibility of the of-
fender. In reality it is not always possible to award
damages at a sufficient level, nor within a reasonable
period because:

a) a number of offences are either not cleared up at
all or remain so for a longer time;

b) the offender does not possess sufficient funds to
compensate for the inflicted injury.

The field of victimology considers, in particular,
whether it is possible to render a contribution to
both the prevention of and struggle against crime by
means of special investigations into the personal
characteristics and patterns of behaviour of the
injured party, equally in regard to offender-victim
relations. 1Indeed, victimology pursues a justified
objective, for the palette of offender-victim rela-
tions ranges from serious complicity to carelessness,
even extending to complete non-involvement, for in-
stance the behaviour of an injured pedestrian whilst
crossing the road (inasmuch as the injuring party has
committed an offence at all), alternatively, careless~
ness on the part of the victim in the event of pro-
prietary, also sexual offences, partially with tragic
conseguences.

The relationship between offender and victim assumes a
special nature where the injured party consciously
pitted himself against the offender and incurred in-
jury whilst resisting a criminal offence. 1In such
contingencies it is both justifiable and necessary for
an extended (insurance) protection of society to
accrue to the injured party.

However, victimology does become unscientific to the
extent that efforts are undertaken to transfer bio~
logically established or sociological theories of the
causes of criminality, hitherto pertaining to the
offender, in a mechanical manner to the injured party
and to the offender-victim relationship. Indeed, the
theory of the "malicious offender" as explanation for
the existence and extension of crime is equally in-
adequate when applied to the injured party. Natural-
ly, through police or other forms of clearing up
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crimes, for instance in the mass media, it is possible
to prevent a specific criminal offence or to minimize
its effects. The social phenomenon of "criminality"
can be neither contained let alone eliminated by such
means. It is not possible to substitute social contra-
dictions by individual contrarieties. Although a dis-
missal in regard to the containment of criminality

is explained by means of (individual) "social train-
ing", the usefulness, indeed the necessity of clearing
up "dangerous behaviour" is affirmed. As long as the
social conditions (social contradictions) favouring
criminality exist one should, wherever practicable,
seek to eliminate all factors able to initiate "a
sparking off effect" stimulating a crime and attract-
ing criminal latency to a concrete object for explicit
realization.

This does not exclude the individual responsibility of
the offender for - assuming penal responsibility, in
addition accountability in the case of juveniles - man
is responsible for his actions (irrespective of what
one might think as regards human free will). There-
fore, all measures are backed which strive for the
elimination of concrete offence-stimulating condi-
tions, which are directed towards encouraging such
behavioural patterns and seek (if possible, in a far-
reaching manner) to rule out injury to a human being
on account of a criminal offence. This ensues in
manifold ways in the GDR: enlightenment in regard to
behaviour in road traffic; safeguarding property from
theft (cellar, private homes, car, handbags, bicycles
etc.). Simultaneously, such behaviour is stimulated
which seeks the active prevention of criminal offen-
ces, for instance through intervention in cases of
rowdyism, theft, threats etc. that is to say actions
testifying active solidarity with the injured party.

However, the just cited problem transcends by far the
field of criminality. It is, moreover, a geuneral so-
cial problem of interpersonal behaviour which can be
resolved positively on the basis of socialist condi-
tions of production. This is a long, historical pro-
cess and incorporates such elements as assistance to
neighbours, aid in cases of misfortune, catastrophes
etc.

As long as the objective (social) preconditions for
criminality exist, that is to say education and moral
have been unable to rule out crime it is of decisive
importance to restrict the possibilities of success-
fully conducted offences as much as possible and to
make this fact abundantly clear to potential offend-
ers.. In this context, the certainty of a penalty
plays a significant role, but only in second placa,
that is to say where offences themselves could not be
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avoided. There exists a close interconnexion between
both retarding lines. Knowledge in respect of the un-
avoidability of discovery is a decisive influencing
factor as regards opting for an offence. The "success"
of proprietary offences is not merely "setting one's
sights" on an object, but zbove all actual usage. If
such a chance drops to zero, then the potential of-
fender is bound to reconsider seriously his intention
and perhaps change his mind.

All these factors require that the people become aware
of' the possible Jdangers arising through offences - in
order to establish commensurate patterns of behaviour
designed to exclude virtually all possible dangers.
However, protection from dangers is all the greater
the less criminality prevails in any given country,
that is to say the safer streets, squares, parks,
railways etc. are, moreover also the vigilance of the
people, also the degree of qualification of the crimi-
nal prosecution organs.

Between 120 000 and 130 000 offences are committed an-
nually in the GDR. Thus, criminality in our country
remains "a massive, existent feature of negative so-
cial behaviour" (Lekschas, inter alia, Kriminologie,
loc. cit., p. 52) but not a threatening characteris-
tic. Although the material injury (only this element
is heeded here) as a consequence of offences remains
considerable, it is necessary to emphasize explicitly
that particularly extensive damage arises in respect
of social property especially through negligent of-
fences, i.e., carelessly causing fires, collisions
ete,

Bearing in mind the avid discussions in other coun-
tries it seems apporpriate to note, in conclusion,
that recommendations to potential injured parties to
equip themselves with weapons, including guns (which,
in turn stimulates the development of a whole indus-
trial sector) are regarded as absolutely unsuitable.
Their realization can only promote an escalation of
force. :

Therefore, it is imperative to adhere to the fundamen-
tal positions for preventing and combatting crime.
Moreover, these very positions should be further en-
hanced without tolerating one-sidedness - points jus-
tifiably referred to in the concluding remarks of the
discussion guide.
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FAMILY VIOLENCE

The concept of family violence

The concept of family violence is still quite new. It
is only in recent years that the term has entered into
wide usage in English; previously, more specific con-
cepts such as battered children and battered women
were used.

The definitions of family violence vary. In the fol-
lowing, family violence will be understood as the use
of bodily violence or the threat of bodily violence,
regardless of location, when the offender and the
victim have a close emotional relationship with one
another. In general, the parties to family violence
are spouses, common-law spouses (or former spouses) or
members of the same family (Peltoniemi 1983b). Many
studies rely on a more limited definition.

Family violence is a general concept for a variety of
phenomena. In Diagram 1 the members of a family are
divided into three generations, both as offenders and
as victims. The diagram points cut phenomena which -~
such as fights between children -~ are rarely consi-
dered family violence, even though logically they
belong under the same heading. There are violent con-
flicts between members of a family of all ages: the
cells in Diagram 1 have their reflection in reality.
This shows the prevalence of potential violence in the
family.

Diagram 1. Family violence by offender and victim

Victim Offender
Children Young persons Adults
Children Fights Tyrannization of Child abuse
between younger siblings
children
Young Teasing Fights between Violent raising
persons young persons of children
Adults Teasing Abuse of parents Battered women

and men
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Prevalence of family violence

Estimates of the prevalence of family violence vary
widely. Data based on surveys are available from at
least the United States, Finland and Sweden (Table 1).

Table 1. The prevalence of physical family violence in the
United States in 1976 and in Finland and Sweden in 1981 (%).

Victim USA Finland Sweden
Wife/common-law wife 12 10 7
Husband/common-law husband 12 1 2
Children and teen—-agers 64 4 7
Father or mother 18 0 1

(N = 2 143) (N = 530) (N = 494)
{Source: Straus & Gelles & Steinmetz 1980, Peltoniemi 1983b)

During the year in question there had been physical
family violence between spouses in at least 16 % of
the American families; this includes even light slaps.
There does not seem to be any essential difference in
the prevalence of offences directed at women and men;
there were about 12 % in each category. The prevalence
of family violence directed against women appears to
be about the same in the Scandinavian countries as in
the United States.

On the other hand there is a sharp difference in
connection with child abuse. Child abuse was reported
in 64 % of the US families but in only 4 % of the
Finnish families and 7 % of the Swedish families.
These comparisons draw attention to the feature that
family violence is culture-bound. The same difference
can also be found in the attitude towards child abuse
and corporal punishment. In the spring of 1981 only 26
% of the Swedish population supported corporal punish-
ment. The corresponding figure for Finland was 47 %
(Peltoniemi 1983a). There is a large difference when
compared with the United States: in 1976 77 % of the
American population considered the corporal punishment
of children to be normal (Straus & Gelles & Steinmetz
1980).
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Interest in family violence has appeared in three
research orientations, 1) family sociology, 2) crimi-
nological victimization research and 3) women studies.
Most of the research on child abuse has been carried
out in medicine and psychology.

Research in family violence expanded in the United
States for example for the reason that the Federal
government established special bodies to study and
deal with family violence as well as provide informa-
tion on the subject. Se-veral million dollars were
made available for this. The ac-tive role of the
Federal government, however, has decreased during the
Reagan administration (Tierney 1982).

Criminology, women studies and family sociology remain
the predominant orientations in this field. The two
principle "schools of thought" can be discerned for
example on the basis of the terminology used. Those
who rely on women studies use the term "wife abuse"
while other research refers to family violence. The
differences are connected with a difference in inter-
pretation of the reasons for and the typical charac-
teristics of family violence, for example of the role
of alcohol (Peltoniemi 1980 and 1982). Differences can
also be found in the treatment systems. Family shel-
ters can be divided into two main groups on the basis
of their underlying philosophy: either feminist or
social-welfare oriented (Peltoniemi 19834d).

The differences between disciplines is also connected
with a difference of views on the policy to be fol-
lowed. Women studies have emphasized the criminal
nature of family violence, the importance of the role
of the court system and the significance of punish-
ment. The other orientation, in turn, has preferred to
look for features of social maladjustment, deviance
and illnesses in family violence and have emphasized
the significance of social welfare and mediation.

The dividing line in the discussion on family violence
is on the punishment - illness dimension. The follow-
ing three points of view can be distinguished:

- only the victim is guilty
- both the offender and the victim are guilty
- only the offender is guilty.
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Some theories emphasize the individual and group level
" more, while others emphasize the level of society.
The psychopathological theories which emphasize devi-
ance are especially favoured by some psychiatrists
(Snell & Rosenwald & Robey 1964). As the point of view
is focused on the entire family, one comes to the
psychological and social psychological primary group
theories and views of family violence as an illness in
Family dynamics (Goode 1971)

Cultural and structural theories tend towards sociolo-
gy. The cultural theories consider family violence to
be more of a disturbance in society and primary groups
(Straus & Gelles & Steinmetz 1980). Structural theo-
ries emphasize the criminal nature of family violence.
On the other hand structural theories contain a large
amount of psychoanalytical views of the process of the
reflection of social inequality in everyday life (Do-
bash & Dobash 1979). Thus the extreme explanatory
theories of family violence in fact contain much of
the same elements.

Problems with the theories

There has been little scientific work on demonstrating
the validity of explanatory theories of family vio-
lence. It is easy to present serious criticism of all
of the theories.

Researchers who have focused on deviant individuals
should be surpised by how prevalent family violence
actually is. Those who consider family violence to be
a "disease" of the entire family should reconsider the
justice of their view in the light of cases of family
violence where the stronger party has tormented the
other for years. Those who emphasize cultural differ-
ences should consider why family violence is as wide-
spread as it is in mest cultures. Finally, those who
offer a patriarchical society as the explanation have
difficulties in explaining why violence is also direc-
ted at men.

The same difficulties underlined by T6rnudd (1977) in
his criticism of theories of the causes of criminality
are to be found in theories explaining family vio-
lence: no distinction is made between on one hand
variations in the amount of criminality in different
societies and at different times and on the other hand
the reasons why a certain individual becomes engaged
in criminality. There can be differences between dif-
ferent countries in the prevalence of family violence
even though on the individual level the same situa-
tional factors lead to family violence.-
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Family violence theories are still on quite a simple
level. The situation is similar to that which existed
for decades in the search for theories explaining
alcoholism: only gradually has the view won ground in
alcohol research that it is more a question of a
bundle of different alcohol-related problems that of
one single alcoholism problem. The same may happen
with family violence research (Peltoniemi 1983b).

For example in Canada assistance systems for family
violence form the bulk of all attempts to help viec-
tims. The break-down of 71 systems is:

- 18 crisis intervention systems

- 16 shelters

- 16 systems for legal assistance for victims
- 11 rape-crisis centres

- 6 compensation systems

- .4 self-help systems

(Norquay & Weiler 1981).

The shelters form the oldest system. They are in a
period of transition. Tierney (1982) differentiates
between three sectors in this process of transition:
1) the-social welfare focus increases and the emphasis
on feminism decreases, 2) the understanding of the
family violence problem becomes more medically orien-
ted, more professional, more non-political and empha-
sizes the individual more, and 3) official social
welfare organizations come up as the supporters of the
shelter movement.

In social welfare and health administration, family
violence does not receive very much attention, with
the exception of the care of intoxicant abusers (Pel-
toniemi & Aromaa 1982; Freeman 1979). The oldest and
widest spread system for dealing with family violence
is the police, which meets with the phenomenon in
connection with family disturbance calls. Most of
these calls are related to family violence (McClintock
1978; Peltoniemi 1980; Berk & Loseke 1981).

In the work of the police, systems of intervention
called crisis intervention have been developed for
dealing with family violence. Most of these systems
are joint attempts by the police and social welfare or
psychiatric health care, but there are also other
combinations (Levens & Dutton 1980). Broad experiments
with crisis intervention have been carried out in for
example New York (Bard & Zacker 1971), London, Ontario
(Jaffe & Thompson 1979), Vancouver, British Columbia
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(Levens & Dutton 1980) and Hannover, in West Germany
(Wilhelm - Reiss 1980). A similar experiment is also
being planned in Helsinki (Peltoniemi 1980).

The police have adopted a positive attitude towards
crisis intervention. Such systems take care of unplea-
sant duties which otherwise would have fallen to the
police. In general, the systems appear to be promising
(Norquay & Weiler 1981).

system

In opposition to the general attitude of the police
and the courts that family violence is a "private
matter", there has been increasing demands that family
violence should be brought more and more into the
criminal justice system; more charges should be
raised. This would mean an emphasis of the law-—and-
order role of the police and the courts.

In Norway and Denmark the position of rape victims has
been improved in police investigations and. in the
court process. Feminists have also demanded that the
evidence requirements be lowered in dealing with fami-
ly violence in court (Ekselius 1982).

The tightening of legislation on family violence is a
reaction to intervention-oriented activity. Interven-—
tion is based on the view that the legal attitude
towards family violence should be softened (Constanti-
no 1981). In the United States many judges have adopt-
ed the view that family violence is not an offence,
and that it is something that should be transferred to
social welfare. The establishment of family courts
signifies what amounts to a type of decriminalization
(McGrath 1979).

In Finland, for example, petty and ordinary assaults
(other than those directed at children) are primarily
complainant offences if the offence takes place at
home. However, if the offence takes place in public
(for example, on a street), the prosecutor can raise
charges for the offence regardless of the wishes of
the complainant - even if it is a case of a husband
and wife. Similar legislation on complainant offences
was in force in Sweden until the beginning of 1982, at
which time the special provisions were repealed. The
reason for this repeal in Sweden was the idea that in
this way the law would give a clear prohibition
against assault no matter where it occurs (Ekselius
1982). The opponents of the reform, in turn, referred
to views according to which more and more offences
should be considered complainant offences, and in
general people should be given a greater right to
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agree themselves on how compensation for the offence
should be dealt with outside of the criminal justice
system (Fattah 1979).

The police and the courts point out that,; for them,
family violence is a difficult matter: many victims
themselves do not seem to know what they want, and
strict adherence to the law may lead to a situation in
which the interests of neither party nor even of soci-
ety are considered (Parnas 1973). It is very rarely
that the victims of family violence consider punish-
ment as a solution to the situation, and the majority
would not want the case to come to court (Peltoniemi
1980). In general, the Finnish population would prefer
an expansion of the scope of complainant offences
rather than a restriction of it along the lines that
took place in Sweden (Peltoniemi 1983c).

Future developments

In family violence, it is a question of a matter where
the general sense of justice is shaken by the complex-
ity of the phenomenon. The right of the state to
interfere in the private life of citizens is under
consideration, and the questions of the presentation
of evidence and of legal safeguards are problematic.

According to Persson (198l), in the discussion on rape
the two opposing parties in Sweden are the liberal
criminal policy of the 1960s and the harder line of
the women's movement of the 1970s. Persson states that
the liberal criminal policy pays justified attention
to the offenders, and demands more humane measures for
them. In this, the victim is left with less attention.
The women's movement, in turn, focuses almost solely
on the position of the victim. On one hand, it is a
question of attitudes based on populist and sponta-
neous adoption of positions, on the other hand it is a
question of a long-term discerning criminal policy.

The evaluation of future developments in family vio-
lence is rendered difficult by the strong emotional
charge that is tied to the phenomenon. Behind this
emotional charge is the conflict between the private
nature of family violence and the interests of socie-
ty. Another factor is the development of family vio-
lence into an ideological problem, especially in rela-
tionship to feminist and equality issues. For this
reasons, diverging measures have been suggested in
dealing with it. For example in Canada and Sweden
there are simultaneous proposals both for layman me-
diation in ordinary assaults and for always dealing
with family assaults as an offence.
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A mapping of the ways of dealing with family violence
shows that the focus is on helping the victim. Even
so, the criticism that the victim of family violence
is being forgotten is still justified. For example, in
most schemes for compensation they are specifically
mentioned as a special group which is not covered
(Schechter 1981). Tt was not until the 1980s that more
attention is again being given to the other party, the
offender; various self-help groups are being estab-
lished (Myers 1981; Soler & Martin 198l). Even so,
most of the self-help groups as well as crisis tele-
phone systems are directed at the victims of family
violence (Norquay & Weiler 1981).

But no matter whether one continues in the development
of ways of dealing with family violence along the
lines of treatment or of punishment, family violence
cannot be isolated from social welfare, health care or
the court system, nor from their common problems; even
less should shelters or legislation on assault be
considered the only solution. In both ¢riminal policy
and social policy measures one must simultaneously
take into consideration the victim, the offender and
society as well as the interrelationship between these
three.
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SOMMAIRE

La violence familiale et la politique criminelle

Dans l’article une analyse est faite de la violence
familiale comme phénoméne social ainsi que de la re-
cherche et des mesures qui s’y rapportent.

Le concept général de violence familiale comprenant
différentes formes de violence exercée dans le milieu
familial n“a été créé que dans les années 1980. Les
mauvais traitements des enfants étaient actuels déja
dans les années 1940 et les violences infligées aux
femmes ont suscité d importants débats publics & par-
tir des années 1970. A la base de ces discussions ne
se trouvent pas seulement 1°évolution de la position
de la_femme et de celle de 1l enfant, mais aussi des
mouvements spontanés de certains groupes (féministes,
entre autres), ainsi que des organisations volon-
taires d assistance aux alcooligques et aux drogués et
des projets de réforme se rapportant aux services
sociaux et aux juridictions,

Quand on a pris conscience de la violence familiale
comme probléme social, on s’est apergu qu’il s’agit
d“un phénoméne relativement répandu &t non pas seule-
ment d un comportement exceptionnel. Ainsi on a estimé
en Finlande, que des actes de violence familiale se
produisent dans 12 pour cent des familles.

La recherche concernant la violence familiale est
récente. La plupart des études ont été publiées aux
Etats-Unis et en Grande-Bretagne, mais le sujet a
aussi été traité au Canada, en Finlande et en Norveége.
L “analyse théorique du phénoméne est seulement en
train d“8tre élaborée. On peut discerner quatre
groupes de théories plus ou moins cohérents: les
théories psychopathologiques, psychodynamiques, cultu-
relles et structurelles. Ces théories se rapportent
en méme temps partiellement & différents domaines
scientifiques.

Les approches les plus importantes de la recherche
sont la recherche victimologique (dans le cadre de la
criminologie), la sociologie de la famille et la re-
cherche axée sur la condition de la femme. Les deux
premiéres mettent 1 accent sur 1l aspect global de la
violence familiale, tandis que la troisiéme insiste
sur le rble de la femme comme victime. Ces différents
points de vue se retrouvent dans les mesures re-
commandées: la troisieme conception souligne 1la
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nature criminelle de la violence familiale, tandis que
les deux autres font appel 3 des méthodes de traite-
ment et de conciliation.

A la fin de 1l article le r8le des refuges pour femmes/
hommes battu(e)s et leurs enfants, des systémes d°in-
tervention de crise et de 1l appareil judiciaire dans

1 ensemble des mesures se rapportant a la violence
familiale est examiné, entre autres du point de vue de
la politique criminelle.
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PE3IOME CTATHH

"BUKTHUMHAS TIOJATHKA B EBPOIEY
r. dcnoo, PUEAAHIUA

30.I0. -~ 2.11.,1983 r.

Teyso IllexTorHeMHu
6.10.1983 r.

HACWIVE B CEMENHHX OTHONEHWAX ¥ KPUMUHANBLHAS TOJUTHKA

CraTea paccMaTpuBaeT NpoGieMy NpeBpameHus HACHIHNA B Ce=
Me¥HEX OTHONEHHMAX B COLUHAJBHYH NpobieMy, HCCIeLOBaHUA
no mamuoM mpofieMaTHKe W PaldHUYHHE CHCTEMH IOLXOFa K
Hell. ' .

"Hacunue B8 ceMmefHEHX oTHOomeHMAX" cranro obmuM NOHATHEM
TOJBKO B 1980-me roxzu, JanHOe HOHATHE OXBaTHBAeT pPas—
NTHYHHe QOPMH Hacuams ceMelumx orHomeHmit, Hs aTux dopMm
HaCHJILCTBEHHOE HaKasaHWe IeTedl IPHBIEKIO_BHUMAHHE YXe. B
I1940-ne roza. C I970-mx rozoB BegeTcs o0mHpHaA LUCKYC—
CHS O HACHIMK HAL XeHMWHAMK. B OCHOBE JIUCKYCCHH JEXHT
usMeHeHHe OOmMecTBEeHHOI'O IOJOXEHUA XeHNMWH K jerei#, HO
TaK¥e W ITEeATEeJHLHOCTEH Pal3MUUYHHX "aKTHBHCTCKUX" opramm-
3auuil xax Hamp. PEMHUHHCTHUECKOI'O IBWEREHUA, JOOGPOBOIBL-—
HHX OpTraHu3al#i#l NOMOMM ONbAHHBINM, BKJIKUYAA H JesTelb-
HOCTE IO PAB3BUTHN CIYXOH COLUANLHO-3KOHOMUYECKOH IoMo-
MY ¥ WCTHUIHU,

YcTaHOBIEHO, UTO HACHAME B ceMeHlHHX OTHONEHHAX ABIAETCH
IOBOJNBHO OOmMUM HABJIEHHEM ¥ OTHHOIDL HEe HCKJIbueHueM. Hamp.
B PHHIAHIWM DACUYUTAHO, YTO IPMEHEHMEe HACHIMA B paspe-
meHEM CeMmelHHX KOHQIMKTOB XapakTepHo nas I2% or obmero
KolIuuecTBa cemeficTB,

Bonrme Bcero mcciaexoBaHUfi O HACHINE B CeMeHHHX OTHOmME-
Huax nposeneno B CIA u 8 Beauxobpuranwu. Kpome Toro mo-
IoOHHe HCCIexoBaHWA CIedaHH ¥ B Kamame, PUHIAHIMM H B
Hopserwuu.

TeopeTHuecKue OCHOBH HB3YUEHUA IAHHOH NpOOGIEMATUKHM TONBKO
ofopMraAnTcA. Cpegu TeopeTUUYeCKHUX KOHNennui#t MOXHO pas-—
JHYATE YeTHPEe HANPBIEHUA! NCHXONATOJOTHUYECKUE ¥ ICHXOLU-—
HaMHUeCKHEe NOLXOIH ¥ IIOZXOIH OPHEHTHPOBaBIHECA Ha KyIb-
TYpPHHE OCOOEHHOCTH HMJIU Ha CTPYKTYpPy obmecTsBa. OTH Ha-
NpaBJeHHs ABIANTCA ONHOBPEMEHHO U OTPAXEeHUAMH pPal3lNuHHX
Haykx. DBaxzefmue crnocofGH U3yUEHUA NPobIeMaTUKH CYTh
crenyomue - KDUMHUHOJIOTHYECKOE H3yUeHUe IIOTepIeBmHUX, H3—
YyYeHue COLUUOJOTHH CEMBHM MU HCCIeLOBaHUE IIOJOXEHHA XKeH-
muH. JBa mepBHX cmocofa NOoTUepKUBanT OOmHe IOJOXEHUS
npo6ileMH, B TO BpPeMA KaK B HCCIEILOBAHUAX DOJNOXEHUA XKeH-
muHE ofpamanT TIJIaBHOE BHUMAHMWE HA POJL IOTEPIEBIEro.
Pasiyunne B3TAAIH OTPaXawTCH M B CHCTeMaX IIOIXOLa ¥ Das3-—
PEmeHU® NpOo6NeMH Hacuiud B ceMe#HHX OTHOmEeHuAX, HIOCJIel—
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Hee HaIpaBJeHHe HCCIEIOBAHHA [OLUEPKHBAET KPUMHHAILEHY
XapaxTep HACHIHH, & LBa IePBHX TPeOyHT PACCMOTPEHUA
npoblieM JeUYeHHA W IPHMUDEHW.

B xoHile cTaThH PACCMATPHBAETCH 3HAaYeHHEe OOMECTBEHHHX
OIPUOTOB, CHCTEM HHTEPBEHIMH BO BPEMA KPHBHCA U IpaBO~
BHX yuypexzeHu#l B paspemeHuu mpo6IeM HACHJIHA B ceMeBmux
OTHOMEHUAX, & TaKKe COOTHOMEHHE DTHX HHCTaHNu# ¢ Kpu-
MEHAJABPHOH TONIUTHKOH.
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Report of Working Group 1:
The Criminal Justice System and Compensation

The Setup and Task of the Working Group

Outline of

The members of the group represented four Socialist
countries (Bulgaria, Czechoslovakia, Poland and Yugos-
lavia) and three non-socialist countries (Austria, the
Federal Republic of Germany and Finland). This setup
provided an excellent possibility for comparison be-
tween legal systems with different political and so-
cioeconomic principles and traditions. While taking-
these cultural differences into account, the group
strived to come up with a number of victim policy re-
commendations that would be applicable to all legal
systems represented in the group. The members of the
group reviewed the existing legislation and legal
practice as well as pending reform proposals concern-
ing the status of crime victims in each country. On
the basis of this knowledge and experience, the group
finally formulated its policy recommendations.

the Report

In shaping a comprehensive victim policy, the issue of

restitution is a concern which inevitably 1links the

criminal justice system with civil claims and other
compensatory schemes. Thus it seems useful to discuss
the victim's position in the legal system as a whole,
instead of limiting oneself to the confines of the
criminal justice system. A truly international and
intercultural approach makes it necessary to view vic-
tim policy from a perspective large enough to embrace
all existing legal models of regulating the victim's
position. Consequently, the group studied the victim's
legal position from four different standpoints:

1) the interaction of individual viétims and the cri-
minal justice system;

2) procedural aspects of the victim's legal position;
3) substantive aspects of the victim's legal position;
and

4) compensation of damages sustained by the victim.
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The Interaction Between the Individual Victim and the
Criminal Justice System

Procedural

The group did not go into the depths of discussing the
ethical justification of the criminal justice system.
Nevertheless, it was noted that in the present-day
social and legal reality, both crime victims and the
criminal justice system need one another. The struggle
against crime is important for society as a whole.
This is why an individual victim is obliged to help
the criminal justice system in its task. On the other
hand, a victimized individual, as a member of society,,
has a human right to voice his grievance in the social
environment. The criminal justice system is helping
the victim to do this in a manner more ¢ivilized and
coherent than private vengeance. This symbiotic inter-
action between the victim and the criminal justice
system can be condensed into the following outline:

The victim in assisting the criminal justice system

- reports the offence

~ serves as a source of information and evidence

- participates in the forensic psychodrama (the
criminal trial)

The criminal justice system in assisting the victim

- ascertains the guilty person and the grounds for
legal claims against him

- channels and legitimizes the victim's emotional need
for vengeance

- offers a setting for claiming restitution

Aspects of the Victim's Legal Position

It was noted that the victim has both rights and du-
ties as far as the judicial procedure is concerned.
The victim plays a double role: he is an instrument in
the truth~finding process as well as an agent assert-
ing his personal rights. In all systems compared there
is a clear tendency to give the victim a more active
role in the proceedings.

The complexity of litigation is a well-known problem.
Attempts have been made to solve this by providing the
victim with better information about his rights, by
trying to simplify legal langunage and procedures, and
by offering adequate counselling and legal aid. The
victim's status in giving evidence is under debate in
some systems; e.g. what kind of corraboration is
needed for the account of a victim of family violence?
The victim is protected in his position as a party to
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the proceedings: consideration is given to intimacies
by allowing restrictions on the publicity of the
trial, and exclusionary rules are applied in order to
prevent incrimination of the victim or his close rela-
tives. It was considered important to show sensitivity
towards the mental trauma of the victim in the course
of the judicial process, but not to the extent of
endangering the procedural rights of the accused.

Substantive Aspects of the Victim's Legal Position

It was emphasized that the interaction between the
victim and the offender, as it is manifested before,
during or after the criminal act (provocation, induce-
ment, curbing the damages, assistance to the injured)
must be taken into account as a relevant factor for
the criminal judgement. The recognition of this inter-
dependency makes a profound psychological impact on
the subsequent behaviour of the parties involved. At
the same time, it exemplifies the sociopsychological
finding that it sometimes depends on chance which
individual ends up as the accused and which will be
defined as a victim.

In nearly all the systems compared, particular offen-
ces are somehow categorized according to how the man-—
ner of initiating charges is regulated. Even though
there was diversity in terms and details, the follow-
ing main categories could be distinguished:

1) offences subject to private prosecution (e.g. vio-
lations of honour and petty assaults)

2) offences prosecuted ex officio if the consent of
the victim is given (complainant or consent-bound
offences, e.g. property offences committed by close
relatives of the victim)

3) offences subject to public prosecution regardless
of the vietim's own view (most other offences).

Of the countries represented in the Working Group,
only in Czechoslovakia does the system of public pro-
secution prevail without exception. In some countries
the trend seems to go in the direction of increasing
the scope of private prosecution and consent-bound
prosecution. The underlying philosophy behind this
trend is to activate the victim, to enable him to look
after his own best interests on his own terms. The
only misgiving in the face of increasing the victim's
prosecutorial autornomy is the danger of exposing the
vietim to undue outside pressure to drop charges.
Various schemes were mentioned that seek to secure the
intervention of a public prosecutor in cases where the
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interests of justice or the victim himself (herself)
so required.

As a rule, the prosecutorial role of the victim in the
criminal process is subsidiary, i.e. the victim can
present charges only in cases where the public prose-
cutor has failed to do so. In Poland, a law reform has
recently been proposed to this effect. There are also
countries where the victim is vested with an indepen-
dent right of prosecution parallel to that of the pub-
lic prosecutor. To an overwhelming extent, however,
the aim of the victim's participation in the proceed-
ings is restorative by nature.

Compensation of Damages Sustained by the Victim

In each country compared, the main rule prescribes
that it is primarily the offender who is liable to
compensate damages sustained by the victim of a crimi-
nal act. As a rule, the civil claim can be filed in
connection with the criminal trial (the principle of
adhesion). In Czechoslovakia, the public prosecutor
may even independently present compensatory claims on
behalf of the victim. In Poland, also, it has been
proposed that compensation may be facultatively ad-
judged by the court on behalf of the victim, even if
he or she did not file a claim him(her)self.

In some systems civil claims may, at the discretion of
the criminal court, be separated and transferrred to
¢ivil preccedure. It was feared that such a possibility
might sometimes be misused for the convenience of the
judges, at the expense of the victim’'s interest in a
speedy and simple adjudication of his or her claims.

The most profound difference between the Socialist and
the non-socialist systems appeared to lie in the ques-
tion of subsidiary state compensation for victims of
crimes. In the Socialist countries, the citizen is
protected against most kinds of victimisation in the
framework of general social welfare, implemented by
the state as well as trade unions. Insurance policies
at low rates are easily made available to all citi-
zens. In the non-socialist countries, again, special
state compensation schemes have been initiated as part
of the crime control policy. For the time being, these
schemes only cover economic losses caused through
crimes of violence (in Finland, also through property
offences committed by institutionalized persons while
outside of the institution; e.g. prisoners on a fur-
lough). There is a notable tendency to widen the

scope of compensation as well as the circle of benefi-
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ciaries (e.g. to foreign nationals). On the other
hand, an overly inclusive system of state compensation
was feared to give riseé to considerable abuse. It was
agreed that state compensation should always remain
subsidiary to the offender's own liability, with the
exception of advance payments in cases of urgent imme-
diate need. The possipilities of adjusting the amounts
of compensation, e.g. by setting upper limits, was
discussed at length.

It was further pointed out that the offender ought to
be encouraged, if possible, to make restitution on a

voluntary basis. Especially in Bulgaria, this was re-
garded as a good means of bringing the offender back

to his place in society.

Policy recommendation

Many of the following recommendations do not necessa-
rily call for legislative action, A re-evaluation of
the present practice in dealing with crime victims is
often equally important. These recommendations ought
to be regarded as discussion guidelines for victimolo-
gical research and further development of victim poli-
cy in Europe.

A. Procedural Aspects of the Victim's Position

1. The victim must be effectively informed about his
or her rights.

2. The necessary legal aid must be extended to the
victim.

3. Ovérly complex legislation should be avoided and
legal procedures should be simplified if possible.

4., The victim should be given more independence and
legal guarantees in the initiation and conduct of
the criminal process.

5. The victim should be guaranteed a more active role
in the judicial proceedings.

6. The victim has a duty to co-operate in the truth-
finding of the judicial process but not at the risk
of incriminating himself or herself or his or her
close relatives.

7. Psychologically traumatizing measures should be
avoided in the judicial process, insofar as they
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are not necessitated by the procedural rights of
the accused.

Substantive Aspects of the Victim's Position

The victim-offender relationship must be seen in
terms of mutual interaction. The victim's provoca-
tive behaviour as well as the offender's attempts
to curb the scope of damage or assist the persons
victimized should be viewed as circumstances to be
taken into account in the assessment of the offend-
er's penalty.

Possibilities ought te be studied of transferring
more offences from public prosecution to private
prosecution or, alternatively, of having the scope
of public prosecution subjected to the consent of
the victim,

Increases in the victim's prosecutorial autonomy

ought to be coupled with schemes geared to defend-

ing the interests of justice in cases where undue
pressure is exerted on the victim to waive char- ,
ges.

The victim should always maintain a subsidiary
right of prosecution in cases where the public
prosecutor declines to prosecute.

Compensation of Damages

The offender should primarily be responsible for
the recovery of the damages to the victim. The
state should offer compensation from public funds
a) to satisfy the immediate needs of the victim and
b) as subsidiary help in situations where no resti-
tution is obtainable from the offender and the
circumstances of the victim clearly call for such
assistance.

Enforcement of the offender's civil liability
should be made more effective.

Simple civil claims should be adjudicated in con-
nection with the criminal trial, insofar as it is
possible without harming the right of the accused
person to a speedy trial. Complex claims may be
separated into independent civil suits. Such a
separation should not take place for reasons of
convenience only, if the victim is opposed to such
a solution.
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State compensation schemes should, as far as possi-
ble, accomodate the general principles of indemni-
fication to the exigencies of social welfare think-
ing., As a rule, compensation should strive for full
recovery of all factual losses sustained. In cases
of limited resources, priority should be given to
the actual needs of a victim in real distress.

Subsidiary state compensation should not be limited
to crimes of violence alone. Such schemes should
extend to other types of victimisation as well, if
compensation is really needed and it is regarded as
equitable in view of the circumstances at hand.

The law of indemnification should be further deve-
loped to the effect of extending liability to all
kinds of material and immaterial suffering sus-
tained as a result of c¢riminal victimisation.

The victim's right to compensation must not be
frustrated as a result of decriminalisation poli-
cies.

Access to Relevant Statistics and Other Information

Relevant statistics and other information on the
status of victims and their claims should be made
available in order to facilitate victimological
research and the further development of criminal
policy.



219

Rapport du deuxiéme groupe de travail:
Le systéme pénal et 1 indemnisation des victimes

A. Remarques concernant le stade préliminaire de 1'affaire
de la victime

by

L accés & la justice

Le probléme de l’indemnisation de la victime se pose
dés les premiéres constatations faites dans son
affaire, parce que la décision de la v1ct1me de falre
valoir ses droits ou de se désister d‘une action sera
souvent basée sur ses premlers contacts avec la
police. Une attitude indifférente ou hostile du poli-
cier auquel la victime explique son cas et le carac-
tére dramatique du cadre dans lequel elle est ac-
cuelllle peuvent la decourager a faire les demarches
nécessaires pour obtenir le dédommagement.

I1 faudrait sensibiliser la police, le Parquet et
aussi les juges au probléme de 1 accueil de la vic-
time. Dans ce contexte, ce n‘est pas seulement 1 at-
titude des interlocuteurs de la victime qui est im-
portante, mais aussi par exemple la qualité des locaux
ol elle est regue.

Le mangue d information

Dans un nombre considérable de cas la victime connait
mal ses droits. Il appartient a la police et aux
magistrats d’informer la victime, entre autres sur les
différentes voies qu “elle peut utiliser pour obtenir
la réparation du préjudice (par exemple la voie pénale,
civile, admlnlstratlve, la conc111atlon) et sur les
1mp11catlons qu’elles entralnent, sur la possibilité
que 1° affalre sera classée sans suite, sur les options
ouvertes & elle dans le cadre d‘un procés pénal (cf
infra), sur l’aide judiciaire dont elle pourra béné-
ficier, etc. Au cours de cette action d information
la police et le Parquet devraient, toutefois, éviter
de prendre le rdle du juge.

Les conséquences immédiates de 1l infraction

Une infraction grave bouleverse souvent la vie de la
victime d‘une fagon profonde, et son intérét
primordial est deé réorganiser sa vie pour falre face
par exemple aux pertes subites importantes qu’elle a
subies ou & 1la degradatlon de son domicile, etc. La
police ©pourrait secourir la victime dans cette situa-
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ticn, sans pour autaut se substituer & d autres ser-
1] ’ 1] I3 4 K3 s
vices spécialisés, comme les services sociaux ou
, K]
thérapeutiques.

Pendant 1°enquéte la police est partlcullerement bien
placee pour aider la victime 4 déterminer le montant
du préjudice causé en prenant des mesures conserva-
toires.

B. Remarques sur la position de la victime dans le systéme pénal

Ce probléme a été étudié dans le groupe de travail en
fonction de 1la grav1te de 1l°infraction et de la con-—
naissance de 1"identité de son auteur.

1) 1Infraction mineure, auteur connu

Dans cette catégorie de cas, le Ministére public peut
avoir le droxt de classer 1 affaire sans suite, ce qu1
peut donner & la victime 1°impression que la société
ne s’y 1nteresse pas. La victime doit &tre informée
du recours qu‘elle peut avoir contre cette mesure (et
au551, déja dans le stade prellmlnalre de son affaire,
de 1l existence de la possibilité du classement sans
suite).

Dans le courant de la déjudiciarisation on a dans cer-
taines législations créé la possibilité de procéder au
classement sans suite (ou & une mesure équivalente) 2

condition que la victime soit indemnisée, ce qui pose

le probléme de la protection de la victime et de 1 in-
culpé dans une procédure simplifiée.

2) 1Infraction grave, auteur connu

Pour les infractions graves le besoin d°‘aide de la
victime s’accentue.

3) Infraction mineure, auteur inconnu

Pour ce genre a’ 1nfractlons les 1eglslatlons en gene—
ral ne prev01ent pas d indemnisation, ce qui peut étre
compense partlellement par un effort de la part des
autorltes pour prevenlr ces infractions. On a eu des
expériences reu=51es de campagnes de prévention 4 in-
fractions par 1°information du public.

o
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"4) Infraction grave, auteur inconnu

Dans certains pays, 1 indemnisation de la victime par
1’Etat est prévue pour des catégories spéciales de cas.
L extension de ces catégories & toutes les infractions
graves dont les conséquences devraient &tre réparées
pour des raisons de solidarité est & préconiser parce
que le risque de tomber victime d‘une telle infraction
est un véritable risque social.

Le financement de 1l indemnisation pourrait €tre ef-
fectué par des fonds spéciaux gérés par un organisme
spécifique ou par une combinaison d‘éléments du sys-
téme général de sécurité sociale et de dispositions
spéciales. Les mémes considérations s appliquent a
1’indemnisation d’infractions graves dont 1 auteur est
insolvable.

C. Le rdle de la victime dans le procés

Dans les différentes législations il y a une grande
diversité de positions procédurales que la victime
peut occuper dans le procés pénal, et en plus elle
peut souvent choisir entre la voie pénale et la voie
civile (ou administrative) pour obtenir 1°indemnisa-
tion. L‘indépendance ou 1l interdépendance des déci-
sions  des deux voies judiciaires joue aussi un rdle
dans 1l appréciation des avantages des différents
modéles procéduraux.

Du point de vue de la victime il est important qu'elle
puisse utiliser la procédure qui lui convient le mieux
pour défendre ses intéréts, ce qui implique la pos-
sibilité de se soustraire & une publicité embaras-
sante.

Pour empécher que 1 insolvabilité du délinguant rende
1’indemnisation impossible, la victime devrait avoir
le droit de domner son avis sur une forme de sanction
ou de mesure ou une modalité de 1l application de la
peine qui offre les meilleures garanties pour la répa-
ration du préjudice.

Une méthode encore plus efficace pour obtenir le dé-
dommagement de la victime est la transformation de
1l’obligation d“indemnisation en sanction pénale.



Recommandations

1) L'accés de la victime au systéme pénal

Il suppose la sensibilisation des services de police
et des magistrats & la situation de victime et donc
leur formation spécifique.

2) Information de la victime

La police et les magistrats se chargeront d’informer
la victime dés que possible sur ses possibilités 4 ob-
tenir une aide et de uéfendre ses droits et intéréts.’

3) Aide judiciaire

La victime bénéficiera autant que possible d une aide
judiciaire pour la défense de ses droits.

4) Choix entre les différentes procédures

Plusieurs procédures (judiciaires ou extra-judiciaires)
doivent s’ouvrir & la victime - les procédures pénale,
civ'le ou administrative - et elle doit pouvoir opter
en toute connaissance de cause entre ces différentes
voies.

5) Inflgence de la victime sur le cours de la
procedure

Dans les limites de la voie qu’elle a choisie, la vie-
time doit pouvoir jouer un rdle actif et donner notam-
ment son avis sur les sanctions, leurs modalités et
leur application qui lui offrent les meilleurs
garanties de réparation de son préjudice.

6) Indemnisation de la victime & titre de sanction

Le tribunal statuera sur 1‘indemnisation de la victime
3 titre de sanction principale, accessoire ou alterna-
tive en conformité avec la législation concernée. En
toute hypothése le produit des peines pécuniaires sera
alloué a la victime jusqu’d concurrence du préjudice
subi.
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7) 1Indemnisation par 1°Etat

L 'indemnisation des dommages causés par les infrac-
tions graves sera prise en charge par l°Etat si 1le
délinguant est inconnu ou hors d’Etat d‘indemniser 1la
victime.

8) Mise en oeuvre des propositions

Dans cette perspective, il est recommandé aux Etats de
mettre en oeuvre la Convention européenne relative au
dédommagement des victimes d infractions violentes

ou d’autres instruments visant le méme

but.
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Report of Working Group 3: ,
Parallel Systems Qutside the Criminal Justice System

The participants in Working Group 3 discussed several
approaches to solving the problems of victims of
crime, Initial concern was with the definition of
“crime" and "victim" and with the role of government
agencies, private organizations, and individual per-
sons in dealing with the problems of victims.

Many cases that could be introduced into the official
criminal justice system are resolved outside of it in
a variety of settings, most of which were not designed
for the purpose of aiding victims of crime. For exam—
ple, some things perceived as wrong by the person most
directly involved are not defined as criminal by the
government. Other often similar conduct is defined as
criminal by the government but is not perceived as
wrong, or as a seriously wrong, by the person defined
as the victim by the government. Still other conduct
defined as criminal by the government and perceived as
wrong by the victim is by his or her choice dealt with
in nnongovernmental forums. At times the victim's
choice of unofficial action is not honoured by the
government, and at times the government declines to
take official action when requested by the victim. Of
course, at times official and unofficial approaches
are mixed.

Unofficial approaches to dealing with victimization
include the use of force, dropping the matter as unim-
portant or unchangeable, breaking off relations with
the offender, and negotiations by the victim with the
offender. Other methods include attempts at prevention
of victimization, mediation and arbitration, use of
the civil courts to obtain restitution from the offen-
der, various forms of insurance, financial compensa-
tion by the government, and services by government and
private agencies designed to assist victims in coping
with the trauma of victimization.

The needs of people involved in unexpected disturbing
events may often be met by what could be called a
reordering ritual. Such a reordering ritual permits
them to maintain their view of how life should be ©
dered notwithstanding the event which was contrary to
the normal flow of events. In this sense a reordering
ritual serves to maintain and foster the sense of life
and values which was offended by that event. There are
many examples of such reordering rituals. Research
shows that what people expect when they denounce a
certain event to the police is in the first place
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support of their idea that what happened to them was
wrong and abnormal, and second, sympathy in their
state of disarray. The custom of exchanging papers
after a traffic accident can also be seen as such a
reordering ritual. Consideration ought to be given to
fostering conditions under which meaningful reordering
rituals can develop.

The group also discussed the extent to which asylums
or sanctuaries for offenders, at least in certain
situations, ought to be encouraged in the interests
not only of the offender but also of the victim.

Obviously the problems of crime victims disappear to
the extent that crime can be prevented. Traditional
governmental efforts at prevention, such as police
patrols, are being supplemented by efforts to inform
the public about ways in which individuals can reduce
their chances of victimization. Moreover, public and
private agencies continue to attempt to prevent viec-
timization by education concerning responsible beha-
viour of individuals towards society. However, all
crime cannot be prevented, perhaps some conduct de-
fined as criminal should not be prevented, and one
must be aware of problems of expense and the dangers
of too great a role of the government in the lives of
individuals.

Restitution by the offender outside of the criminal
justice system has been a traditional remedy for vic-
tims. A sense of justice is satisfied if the victim is
made whole by the person who injured him or her.
Moreover, the state is spared the expense. However, if
the offender is unknown or insolvent, legal action in
the civil courts does not make sense. Yet; if the
offender is identified, a civil injunctive action
against continuation of his or her wrongful conduct
may be effective, especially if the civil fine for
violation of the injunction is paid to the victim.

The victim, of course, is not made whole if he or she
is unable to obtain a lawyer to take legal action or
is required to share the recovery from the offender
with the lawyer. Legal assistance from state and pri-
vate agencies is therefore provided in some countries.
Additional problems for victims are the delay involved
in obtaining reparations through the civil trial pro-
cess and the psychological difficulties often involved
for the participants in law suits. Problems of ex-
pense, delay, and psychology are reduced in some coun-
tries by efforts by governments and private agencies
to provide mediation and arbitration services between
victims and offenders.
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The financial impact of victimization can, of course,
be reduced by various forms of insurance. In some
countries individuals are required by law to purchase
some types of insurance, and in some countries the
government in effect insures its citizens through a
social security system that provides for medical
treatment and for loss of income regardless of the
cause of the injury. In some countries, however, the
responsibility for insurance is left to the indivi-
dual, who may lack the foresight to plan for potential
victimization, or lack the concern for others required
for the purchase of liability insurance, or lack the
funds to purchase adequate coverage of either type.

As mentioned, in some countries the comprehensive so-
cial security system is the means by which the govern=
ment provides a remedy for victims of crime. In other
countries the social security system is supplemented
by special governmental programmes that provide finan-
cial awards to victims of crime. The awards are for
the expenses of medical treatment, loss of income or
support, and funeral and burial. However, expense and
policy considerations cause all states to place va-
rious limits on such awards to the extent that only a
small percentage of crime victims are eligible for
benefits. The Council of Europe has recently adopted a
Convention on Compensation that establishes minimum
standards for the compensation programmes of state
parties to the Convention.

The preceding methods have focused on attempting to
meet the financial needs of victims. Yet victims in-
form us that frequently their financial losses are of
small consequence in comparison with their other
needs. For that reason in some countries state and
private agencies provide services designed to reduce
the trauma of victimization. These services include
medical treatment, counselling, temporary housing,
emergency repairs and funds, aid in applying for go-
vernment benefits, and advocacy of the interests of
crime victims, both as individuals and as a c¢lass.

Some of these approaches to dealing with the problems
of victims involve substantial expense to the govern-
ment or to private agencies. Consideration should be

given to new ways of funding programmes for victims.

For example, all or a portion of the fine imposed on

offenders could be provided for this purpose.

The official and uncfficial approaches discussed by
the Working Group can be effective ways of dealing
with the problems of victims. No single method, how-
ever, is sufficient, and in practice all are subject
to improvement,
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Report of Working Group 4:
The Role of the Victim in Crime Prevention

In order to structure the discussion a distinction was
made between the crime prevention measures that can be
taken at the different levels of social life, that is
the micro level, the meso level and the macro level.

At the micro level it is the individual citizen who
can take precautionary measures to prevent his/her
personal victimization or the victimization of his/her’
household. The most common form of crime prevention

at this level seems to be use of locks, bolts, burg-
lary alarms and so on. This type of crime prevention
has been labeled target hardening. Research has shown
that the effectiveness of these protective measures is
generally rather dubious although steering column
locks in cars have been found to prevent thefts. The
possession of a watchdeg and so-called occupancy prox-
ies (lights which are switched on automatically) are
supposed to be more effective. Property marking
schemes possibly also diminish the risks for household
burglaries of the participants. . .

Several points of criticism have been raised against
target hardening measures. Although these measures
might diminish individual victimization risks, they

do not reduce over all crime rates in the area. By
these measures crime is only displaced to other, less
protected targets. According to some critics this
type of measures ‘also fosters a forftress mentality
ameng the citizens. Sometimes commercial firms try to
generate an excessive fear of crime in order to sell
expensive forms of security to the public.

Another form of individualistic crime prevention mea-
sures can be brought under the heading of avoidance
behaviour. Some categories of potential victims, espe-
cially women and the elderly, tend to prevent personal
victimization by simply staying at home most of the
day and during the evening. Others move to safer
neighborhoods or change their recreational habits. Ob-
viously all these forms of avoidance behavior have

very high social costs, because they tend to empov-
erish the social life of everyone concerned.

A third category of measures at the microlevel are
techniques of self defense. Victimization surveys
have shown that crimes like robberies and rapes can
often be prevented by simple forms of resistance.

Most of these uncompleted crimes are never reported to
the police. On the other hand resistance can also lead
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to more serious injuries for the victim. “he use of
firearms for protection seems to be particularly dan-
gerous.

At the mesolevel, neighbourhoods, housing estates,
schools and companies can be mobilized against crime.
The measures at this level can be directed against the
victimization of the individual members of the collec-
tive itself (e.g. by preventing the destruction of
common property).

Most experts agree that social guardianship is a more
effective means of crime prevention than target hard-
ening. Social guardianship can first of all be
strengthened by the assignment of professionals such
as care-takers, ticket collectors, and porters to

high crime areas. Another option would be a greater
involvement of volunteers in surveillance and crime
control. Such involvement can be promoted by means of
planning and architectural design. Recently some
neighbourhooda organized special block watch programs.
Some of these programs have been found to be quite
effective. They could, however, easily develop into
dangerous vigilante groups. A possible safeguard
against such developments could be close cooperation
with the local police. Several East European countries
have promoted close cooperation between the police

and volunteers for a long time. For instance in
Budapest police officers are assigned to small areas
where they cooperate with groups of volunteers.

This type of crime prevention measures is likely to
meet much resistance from those parts of the popula-
tion who feel their privacy will be endangered by it.
Another negative aspect would be that more affluent
neighborhoods might tend to close off their territo-
ries to perceived "outsiders" (members of ethnic
minorities etc).

Schools have traditionally played a crucial role in
the prevention of juvenile delinquency. The preven-
tion of truancy seems to be a particularly important
task. Companies can often prevent the criminality of
their customers in various way but are unwilling to do
so because such measures would negatively affect their
profits (e.g. the use of identification cards by users
of credit cards or bank cheques).

At the macro level the government can develop policies
which promote the use of crime prevention measures at
the micro and meso level. The government, representing
society, also has to prevent those types of crimes
which have no identifiable victims, such as tax eva-
sion and social security grand.
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The government can launch publicity campaigns, which
objectively inform the public, or special target
groups, about their victimization risks and the best
ways to reduce them.  Few of such campaigns, however,
have been successful in changing attitudes or beha-
viour.

Some local or central governments promote a close co-
operation between the police and local residents. 'The
dangers of such cooperation, the infringement upon the
privacy of individuals, have already been mentioned.
The main obstacle for the implementation of such a
policy seems to be the resistance against a service
oriented model of policing among the police community
itself.

Another way to promote crime prevention at the micro
level is the refusal of police or prosecutors to ini-
tiate criminal proceedings for crimes which could
easily have been prevented by the victim (e.g. shop-
lifting or misuse of cheques). An undesirable side-
effect of such a policy seems to be that it renders a
form of immunity to the offender. Some offenders
might think that they are free to commit such offen-
ces. Mediation and restitution seem to be suitable
ways to deal with these types of crimes, because the
victim will often agree to such arrangements and the
offenders will be taught a lesson by it. If some
crimes, however, are clearly generated by a particular
system, e.g. in the area of cheque frauds, a govern-
ment might want to prompt changes in such systems by
decriminalizing these crimes altogether.

A very direct method to urge citizens or institutions
to take preventive measures is the criminalization of
certain forms of negligence or risk taking, as has
been discussed by Professor Kellens in his introducto-
ry paper., This method has traditionally been applied
for the prevention of traffic and industrial acci-
dents. In some jurisdictions, however, parking an
unlocked car, or leaving goods in a car have been
defined as punishable misdemeanors. This method, how-
ever, is highly controversial.

Lastly governments have several methods at their dis-
posal to prevent crimes against society in a non-re-
pressive way. First of all governments can assess the
impact of their own governmental systems tpon the
level of crime. Some regulations concerning banking,
accountancy, taxes and social security seem to generate
frauds. 'Sweden seems to lead the way in the develop-
ment of preventive measures in this area (e.g. by re-
quiring from householders to report to the authori-
ties the name and address of any person they have paid
for repairwork). 1In this area a choice has to be made
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between the values of privacy and free enterprise on
the one hand and the values of a just society on the
other.

The over-all conclusion of the discussion seems to be
that there is much scope for a greater involvement of
the victims at all levels of social life in crime pre-
vention. A word of caution, however; must be ex-
pressed against the psychological mechanism of blaming
the victim for his own victimization as a means of
maintaining our own sense of living in a safe and just
world, Also, it must be acknowledged that some effec-
tive forms of crime prevention cannot be easily recon-
ciled with the values of a free society. In this per-
spective a certain level of victimization risks seems
to be an inevitable element of a prosperous and free
society.
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