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Report on the Seminar on 
Towards a Victim Policy in Europe 

Espoo, Finland 30 October - 2 November 1983 
Rapporteur: Mr. Matti Joutsen (Finland) 

1. Opening of the seminar 

1. At the invitation of the Helsinki Institute for 
Crime Prevention and Centrol, affiliated with the 
United Nations, the seminar on Towards a Victim Policy 
in Europe was held in Espoo, Finland, 30 October - 2 
November 1983 (the list of participants is provided in 
Annex I). 

2. The Director of the Helsinki Institute, Professor 
Inkeri Anttila, opened the seminar by welcoming the 
participants. The Director noted that the seminar will 
be dealing with many of the themes of topic 3 of the 
Seventh United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders, entitled "Vic
tims of Crime". However, the discussions in the semi
nar will deal primarily with the question of direct 
victimisation of individuals. The Director drew atten
tion to the considerable amount of victimological re
search which has been carried out over the past years, 
and observed that it is now time to utilize the re
sults in developing policy. The Director noted that 
the participants have the opportunity to approach vic
tim policy from different perspectives, and expressed 
the hope that the exchange of information, experiences 
and expertise will provide new insights to the parti
cipants on the question of how the position of the 
victim can be improved. 

3. The Meeting unanimously elected Mr. Svensson, 
Chairman of the Advisory Board of the Helsinki Insti
tute, as chairman of the morning session, Mr. Corves 
as chairman of the afternoon session of the first day, 
Mr. Cotic as chairman of the Tuesday afternoon ses
sion, Mrs. Rozes as chairman of the Wednesday morning 
session, and Mr. Joutsen of the Helsinki Institute as 
Rapporteur. 

2. General observations regarding victim policy 

4. After the adoption of the agenda of the seminar 
(Annex II), and on the basis of the documentation made 
available by some of the participants (listed in Annex 
III) as well as the Discussion Guide prepared by the 
Helsinki Institute, the participants first considered 
general themes in victim pOlicy. The position of the 
victim in the systems of several countries in Europe 
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was described. 

5. It was noted that there has been a considerable 
increase of interest in the position of the victim of 
crime. Factors lying behind this development include a 
humanitarian concern for the loss and suffering of the 
victim, the argument that the state has a responsibi
lity to the victim derived from its inability to pre
vent the offence in question, the fact that the opera
tion of the criminal justice system in the clearing of 
the offence and the deciding on the proper reaction of 
society are dependent on the cooperation of the vic
tim, and the argument that more attention to the role 
of the victim may provide further insights into crime 
prevention. 

6. Several participants observed that it is not only 
the criminal justice system that seeks to assist the 
victim of offences. One of the primary purposes of the 
entire legal and social order is to alleviate also the 
position of the victim. Furthermore, aid for the vic
tim of crimes should not be considered a distinct 
field of interest separated from other measures taken 
to help people who have suffered loss or damage. For 
example, the victim is assisted by the health care, 
social welfare and child welfare syst~ms. Attention 
should be devoted not only to retroactive measures 
such as victim compensation schemes, but also to the 
prevention of crime. All measures to improve education 
and the ability of the family to instill proper social 
values, all measures to provide for adequate housing, 
employment and living conditions and develop the na
tional economy as well as all specific crime preven
tion schemes assist citizens by reducing the risk of 
victimisation. 

7. Victim policy should be based on the local tradi
tions and experiences, just as it should be tuned to 
the level of consciousness of the population. Further
more, research is required on the actual needs for so
lutions to the problems faced by the victim, as per
ceived by the victim himself. For example, attention 
was called to research in certain countries which 
indicated that schemes for the compensation of victims 
from State funds did not improve the perception the 
victims had of the criminal justice system. It was 
further observed that legislative solutions are not 
enough~ these must also be put into practice. 

3. Alternatives to the criminal justice system 

8. The discussion on alternatives to the criminal 
justice system involved both official and unofficial 
systems. It was noted that there may be a difference 
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in the perception of the State and of the victim of 
the incident leading to victimisation as well as of 
the appropriate steps to take in alleviating the con
sequences of victimisation. At times, the victim may 
disagree with the State on the definition of this 
incident as criminal, and on the necessity for turning 
to the criminal justice system. Reference was made to 
the fact that a large proportion of offences is not 
dealt with by the criminal justice system. In many 
cases, this is due to the fact that the victim has 
sought another solution to the conflict, ranging from 
the dropping of the matter as unimportant or unchange
able, breaking off relations with the offender, nego
tiating with the offender either spontaneously or 
through mediation and arbitration, to the use of 
force. On this latter point, while self-defence was 
condoned in general, the risks of use of excessive 
self-defence (e.g. the use of guns, as well as the 
high social risks of vigilante justice) were noted. 

9. The victim can also seek to prevent continued or 
further victimisation through crime preventive mea
sures, or turn to civil courts, insurance companies or 
the state for compensation or other services. 

10. In this connection reference was made to what is 
known as a "re-ordering ritual", in which the victim 
attempts to reassess his or her perspective of life 
and the world in the light of the unexpected negative 
occurrence, the victimisation. Psychologically, it may 
be more important for the victim to be reassured that 
the occurrence was abnormal and that the victim's own 
sense of life and values i~ not at error than it is to 
receive compensation. The example was cited of victims 
who report offences to the police even though they 
have a very realistic view of the unli~elihood that 
this particular offence will be cleared by the police; 
such victims may primarily be seeking reassurance and 
sympathy. 

11. Mention was made of modern versions of asylums or 
sanctuaries, where behaviour labelled as criminal 
elsewere can be condoned (an example is the use of 
alcohol or even narcotics by youths in youth clubs) or 
where offenders can come for a period which can be 
used to settle the situation without intervention from 
the authorities. 

12. It was suggested that special attention should be 
paid to victims who stand in a special relationship 
with the offender; particularly in these cases the 
possibility of avoiding the processing of the case 
through the criminal justice system should be consi
dered. Mediation undertaken by the members of the 
immediate surroundings of the victim and the offender 
may well provide a longer-lasting solution to the 
conflict. 
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13. The primary parallel systems involve not only 
general systems of e.g. health care, social and child 
welfare, but also systems with a more particular aim, 
such as civil litigation and insurance. These systems 
cannot be separated from each other or from the crimi
nal justice system; instead, they must be seen as 
parts of a whole. The parallel systems serve interests 
broader than those of the victim of offences, as 
victimisation due to an offence in itself is not a 
necessary condition for utilizing the parallel sys
tems. This fact in itself may lead to these systems 
being better suited to meeting the needs of the vic
tims. As an example it was noted that civil litigation 
can be used to obtain compensation from a hospital for 
an error in treatment, while it may be more difficult 
to prove medical malpractice on the part of any member 
of the treating staff. Similarily, consumer. protection 
may provide satisfaction more readily than turning to 
the criminal courts with charges for fraud. Mention 
was made of the use of civil fines e.g. for the viola
tion of an injunction; in the Netherlands, this civil 
fine may be paid to the victim. 

14. The point was emphasized that the alternatives to 
the criminal justice system can provide many services 
that the criminal justice system cannot. For example, 
often the victim needs assistance in obtaining imme
diate repairs, in obtaining emergency housing or other 
services, and in obtaining advice on how to alleviate 
the trauma and consequences of the victimisation. The 
suggestion was made that some of these programmes may 
be funded at least in part from fines collected from 
offenders in general. 

15. The role of mandatory and voluntary insurance 
schemes was mentioned. Large-scale insurance plans 
enable potential victims to obtain coverage for a 
small premium. In this connection it was once again 
noted that national health-care insurance schemes come 
to the benefit of all persons covered, regardless of 
how the need for medical attention arose. There are 
considerable differences in the extent to which va
rious states have developed comprehensive insurance 
schemes for the benefit of the popUlation. 

4. Developments within the criminal justice system 

16. In the discussion on developments within the cri
minal justice system, reference was made to the inter
relationship between the victim and the system. On one 
hand, the victim assists criminal justice by reporting 
the offence, providing information and evidence and 
participating in the "forensic psychodrama", while on 
the other hand the criminal justice system ascertains 
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the guilty party and the grounds for legal claims 
against him, channels and legitimizes the emotional 
need of the victim for vengeance, and offers a setting 
for the claiming of restitution. 

17. Several participants drew attention to the need 
for improvements in criminal procedure. These improve
ments should begin with the first contact the victim 
has with the system; in general, this is with the 
police. If, in this first contact, the victim meets 
with indifference or hostility, he will have no moti
vation to proceed. It was also pointed out that the 
police serve general functions in assisting the vic
tim; in practice, they may provide immediate assist
ance and counselling. Quite often, the police resolve 
the matter to the satisfaction of the victim without 
the need for further steps within the criminal justice 
system. 

18. Different methods of bringing the criminal case to 
court were discussed. Some countries have a system of 
private prosecution for such offences as petty assault 
and libel; in these, only the victim may bring charges 
in court. In the case of complainant offences, the 
public prosecutor may not bring charges without the 
explicit consent of the complainant (consent-bound 
prosecution). A trend towards increased use of private 
prosecution and consent-bound prosecution was noted, 
giving the victim greater control over the institution 
of measures. However, it was observed that in for 
example Czechoslovakia, the system of public prosecu
tion prevails without exception. Also, there is a con
trary trend in, for example, Sweden, towards allowing 
public prosecution when this is in the public interest 
or there are compelling reasons for prosecution. 

19. The victim should be informed of his rights and 
available systems of assistance and support; the needs 
of the victim are generally greatest immediately after 
the offence, while the securing of compensation 
through courts generally takes a lengthy period. The 
victim should not be prevented from securing his 
rights by the expenses or complexity of the procedure. 
The victim should be kept informed of the progress of 
the proceedings regarding the offence. The victim 
should be represented in court. Also, the measures 
undertaken in connection with the trial should take 
into consideration the need to avoid unnecessary fur
ther inconvenience or even suffering to the victim. In 
addition to the interests of the offender, also those 
of the victim may call for confidentiality of the pro
ceedings. In all of this, there is room for improve
ment in the attitudes, training and possibilities open 
to the authorities. 

20. In decisions on the possible waiving of measures 
and on the final penalty, factors relating to the re-
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lationship between the offender and the victim before, 
during and after the offence should all be given con
sideration. As examples were cited the need to consi
der provocation or inducement on the part of the vic
tim, the efforts of the offender to limit the conse
quences of his offence, and any assistance he has ren
dered to the victim, including restitution. However, 
on this last point reservations were raised about 
allowing the waiving of measures in all cases where 
restitution is paid, as this may lead to inequality in 
the handling of otherwise similar cases. 

21. The role of compensation, and in particular resti
tution directly from the offender, was one of the 
principal subjects of discussion. Compensation should 
not be understood purely as financial assistance to 
the victim; restitution paid by the offender to the 
victim also has an important symbolic and psychologi
cal function. It vindicates the victim and underscores 
the moral responsibility of the offender for the harm 
caused through his offence. 

22. Alternative schemes of securing restitution from 
the offender in connection with criminal proceedings 
were mentioned. The French partie civile system was 
described. In this system a civil claim for compensa
tion is filed with the criminal court. A drawback to 
this system is that the filing of a claim lies with 
the initiative of the victim, who may find difficul
ties if he has no legal aid. It was mentioned that in 
Czechoslovakia, the public prosecutor may independent
ly present claims on behalf of the victim. A second 
system exists in, for example, the United States. 
According to this system the offender is ordered to 
pay restitution to the victim as a condition for pre
trial release or probation. Here the initiative lies 
with the prosecutor, which is an advantage. In prac
tice, however, the enforcement of the order is left to 
e.g. the probation officer, who may thus be presented 
with a conflict of interest between the successful 
readjustment of the offender into society and the 
legitiamate claim of the victim. The third system is 
exemplified by the English compensation order. In this 
system the compensation constitutes an alternative to 
punishment: the compensation is collected by the state 
and turned over to the victim. Here, too, the initia
tive lies with the prosecutor, but there is no con
flict of interests. This system has met with the 
appreciation of the recipients of the compensation, as 
the link between the offence, the court process and 
the compensation is more direct. 

23. The possibilities of providing restitution through 
productive prison labour or community service were 
mentioned. In regards to the former, the reservation 
was made e.g. that in many cases, the sentences of 
imprisonment are so brief that the institution of such 
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a general system would not be feasible. 

24. Various systems of State compensation for victims 
of offences were described. It was noted that these 
systems were generally limited only to the victims of 
serious violent offences. The participants agreed that 
State compensation systems should be secondary to the 
obtaining of restitution from the offender, if possi
ble. 

25. The representative of the Council of Europe de
scribed the European Convention on the Compensation of 
Victims of Violent Crimes, adopted by the Committee of 
Ministers of the Council of Europe in June 1983. Al
though primarily the offender should be responsible 
for compensation, there is a need for a system of 
State compensation expressing social solidarity with 
the victim while at the same time avoiding private 
vengeance. The Convention establishes minimum stand
ards for the compensation system. The Convention will 
cover serious and deliberate offences which have 
caused bodily injury or illness, and it provides for 
e.g. loss of earnings or maintenance, and medical and 
funeral expenses. 

5. The victim and crime prevention 

26. Victimological research has provided a consider
able amount of data shedding light on the possible 
links between certain characteristics of victims and 
the victimisation itself. The term "way of life" has 
been used in describing why those with certain attri
butes and certain behaviour patterns are more prone to 
victimisation than others. 

27. Mechanisms through which potential victims attempt 
to avoid crime were described. One general category is 
"avoidance behaviour", where the potential victim 
avoids situations perceived as high-risk by e.g. stay
ing at home, moving to a safer neighbourhood or chang
ing his or her recreational habits. Such changes in 
behaviour may not necessarily disturb normal living, 
but they may also lead to social costs in, for exam
ple, creating an atmospher.e of fear. This fear may 
make crime a self-fulfilling prophecy; areas and si
tuations which are avoided also lack social supervi
sion, leading to higher risks for those who must move 
in them. 

28. A trend towards increasing analysis of crime situ
ations in order to improve crime prevention was de
scribed. Many offenders are "ordinary" citizens who 
would not have committed the offence if they had not 
been presented with an especially enticing opportuni-
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ty. The purpose of situational analysis is to decrease 
the amount of crime by lessening the opportunity 
structure. This can be done through information cam
paigns and individual advice on the need to change 
certain patterns of behaviour, through more effective 
police activity in crime prevention (for example 
through improved patrolling pr.ocedures) and through 
such situational crime prevention measures as target 
hardening (the technical improvement of e.g. locks, 
bolts and alarms), target removal, elimination of the 
means for committing offences, rendering the commis
sion of offences less profitable, and through rede
signing of the environment. It was observed, however, 
that in some instances such measures may result in the 
mere displacement of the offence, in particular in the 
case of professional offenders. 

29. On a local level, it was observed that for example 
neighbourhoods, schools, companies and associations 
can be mobilized for crime prevention, both in regard 
to offences against individuals and against collective 
bodies. The scope for social guardianship was men
tioned, whereby for example volunteer groups, either 
on their own or in cooperation with the police, would 
organize to supervise for example their own neighbour
hood. The favourable experiences in many Socialist 
countries regarding cooperation between citizens and 
the police were cited. For instance in Budapest, Hun
gary, police officers are assigned to small areas 
where they cooperate with groups of volunteers. Also 
on a local level, environmental design and architectu
ral solutions can be used to lower the risk of crime. 
A reservation regarding these measures was made to the 
effect that they may lead to the impression of the 
residents that their privacy is being endangered. 

30. Suggestions were made that the state or the local 
authority could undertake pUblicity campaigns on crime 
prevention, although it was noted that general cam
paigns so far have often been unsuccessful, or the 
results have been inconclusive. More effective results 
have been achieved through campaigns directed at a 
specific type of behaviour. 

31. The state can have a direct effect on crime pre
vention through legislative or regulatory activities. 
If a specific system clearly generates crime, and the 
private individuals or companies concerned are unwil
ling to institute changes because of e.g. a fear of 
loss of profits, the state might even prompt measures 
by decriminalizing the offences in question. Other
wise, mere technical changes may have a crime preven
tive effect. The Swedish experience with demanding 
identification when using cheques was cited; soon 
after this new procedure was adopted, the amount of 
cheque fraud decreased considerably. 
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32. It was suggested that the state may also consider 
de facto and de jure decriminalization of certain 
offences which were due to the recklessness of the 
victim in neglecting to take simple preventive mea
sures. 

33. The extent to which requirements can be placed on 
the potential victim was considered a difficult ques
tion. It was observed that insurance companies very 
generally included conditions in insurance policies, 
and withhold compensation from those who have not 
undertaken certain precautionary measures. However, in 
the sphere of general crime prevention, the partici
pants agreed that although the potential victims can 
be informed of methods of avoiding crime, there is a 
limit to what can be required of them. The example was 
cited of calling for secure locks and bars in houses: 
although this may well deter burglaries, it would 
place a considerable economic burden on the house
owner, lead to an excessive fear of crime, and consi
derably decrease his or her enjoyment of the environ
ment through the creation of a fortress mentality. 

34. While on the one hand common sense would require 
the potential victim to take normal precautions and 
avoid unnecessary risks, overemphasis of this aspect 
may lead to the blaming of the victim for offences. 
Potential victims on all levels of society should be 
encouraged to be more actively involved in crime pre
vention, but this should not lead to unreasonable 
burdens on them. It was noted that the interests of 
crime prevention may conflict with other interests, 
such as the enjoyment of the environment, financial 
concerns, fire safety and building codes, and personal 
freedom. On this last point, it was observed that 
crime can indeed be prevented by eliminating all per
sonal freedom; e.g. the freedom of movement in itself 
brings with it the risk of victimisation. The degree 
to which the population is willing to accept restric
tions on their freedom in the interests of decreasing 
potential victimisation vary from culture to culture. 

6. Conclusion of the seminar 

35. The Chairman called on the representative of the 
United Nations Crime Prevention and Criminal Justice 
Branch (CPCJB) of the Centre for Social Development 
and Humanitarian Affairs to take the floor. He con
veyed the greetings and best wishes of Mrs. Shahani, 
Assistant Secretary-General, and Mr. Shikita, Assis
tant-Director of the CPCJB. The theme of the seminar 
is one of the principle items on the agenda of the 
1985 United Nations Congress on the Prevention of 
C~ime and the Treatment of Offenders. The representa-
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tive noted that the seminar provides participants from 
the Socialist countries and western Europe an opportu
nity to share experiences on victim policy. Also other 
countries and regions will stand to benefit from the 
results of the seminar. 

36. The Director of the Helsinki Institute closed the 
seminar by thanking the participants for the high le
vel of the discussions and the success with which it 
has been possible to combine the views of representa
tives of different systems. 

7. Recommendations of the Helsinki Institute Seminar on 
"Towards a Victim policy in Europe" 
Espoo, Finland, 30 October - 2 November 1983 

Preamble 

The movement to improve and strengthen the position of 
victims in the context of the criminal ju~tice system, 
and to take care of their needs should be wholeheart
edly supported. 

The introduction of measures to this effect should, 
however, be accompanied by, and made dependent on, 
careful evaluation of the effect of these measures. 
The history of criminal policy contains examples where 
good intentions did not lead to the desired effect. 

General recommendations 

1. All those who come into contact with the victim, 
and in particular the police who are often the first 
to come into contact with him or her, should have a 
greater sensitivity to the needs and situation of the 
victim. In particular, all those concerned should 
avoid any preconceived ideas about the needs of the 
victim. This increased sensitivity may be provided, 
inter alia, by improved training of the police and 
other authorities. 

2. The possibilities of dealing with the offence unof
ficially, without state intervention, should be main
tained as far as possible. To the extent allowed by 
the public interests and the interests of general 
crime prevention, the use of mediation and arbitration 
should be expanded, and the possibility of 21ternative 
services to the victims should be explored. 
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3. In dealing with the needs of the victim, attention 
should be given not only to the need for financial 
compensation, but also for non-material support. The 
possibilities of obtaining moral support, medical ser
vices, counselling, social and child welfare services, 
emergency repair services and assistance in securing 
the victim's rights should be expanded. 

4. The potential victim should be made aware of the 
risk of crime in different areas and in different 
situations, not only so that he or she can take the 
appropriate preventive measures, but also so that his 
or her perception of the problem of crime is a realis
tic one. 

5. The State, the local communitie~, businesses and 
associations should provide citizens with information 
on crime preventive measures that are effective and 
can be obtained at reasonable cost. 

6. Local planning should always consider the effect 
of, for example, environmental design, zoning, educa
tional measures, social and child welfare measures and 
employment measures on the crime situation. Similarly, 
criminal and victim policy should consider the effect 
of measures in this sector on other sectors of socie
tal policy. Societal policy should be considered as a 
whole. 

7. Local collective activity in crime prevention 
should be encouraged. Informal and formal social con
trol should be brought together for example by encou
raging closer cooperation between the citizens and the 
police. This would not only activate the population in 
undertaking crime preventive measures, but also bring 
the police in better touch with the needs of the 
citizens. 

8. Those in managerial or other positions of authority 
throughout society should be made more aware of their 
particular responsibilities in preventing the commis
sion of offences and in preventing others in society 
from becoming victims of offenges. 

Recommendations to the state 

9. The victim should be effectively informed about his 
or her rights, including the right to deal with the 
matter through means alternative to the criminal just
ice system. 

10. The necessary legal aid should be extended to the 
victim. 
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11. Overly complex legislation should be avoided and 
legal procedures should be simplified as far as possi
ble. 

12. The victim should be given more independence and 
legal guarantees in the initiation and conduct of the 
criminal process. Possibilities should be studied of 
transferring more offences from public prosecution to 
private prosecution or, alternatively, of sUbjecting 
public prosecution to the consent of the victim. 

13. Increases in the victim's prosecutorial autonomy 
should be coupled with schemes geared to defending the 
interests of justice in cases where undue pressure is 
exerted on the victim to waive charges, or where a 
compelling public interest calls for prosecution of 
the offence. 

14. The victim should always maintain judiciary re
course in cases where the public prosecutor declines 
to prosecu te. 

15. The victim should be guaranteed a more active role 
in the judicial proceedings. 

16. Psychologically traumatizing measures should be 
avoided in the judicial process, insofar as they are 
not necessitated by the procedural rights of the ac
cused. 

17. The relationship between the victim and the of
fender should be seen in terms of mutual interaction. 
The victim's provocative behaviour as well as the 
offender's efforts to curb the scope of damage or 
assist the persons victimized should be taken into 
account in deciding on the possible waiving of mea
sures or on the assessment of the offender's penalty. 

18. The offender should primarily be responsible for 
the recovery of the damages to the victim. The means 
of the offender and the other interests of justice 
should be considered in orders to provide restitution. 
The possibility of developing sanctions which would 
insure this restitution should be explored. 

19. In the establishment of the obligation of the of
fender to provide restitution, the victim should have 
the opportunity of proceeding according to different 
options, in accordance with his or her own needs. For 
example, the victim should be provided the opportunity 
of proceeding according to informal procedure, or ci
vil or criminal procedure. The possibility of obtain
ing restitution through civil procedure without a 
necessity of demonstrating criminal liability on the 
part of the offender should be considered. 
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20. It should be possible to deal with at least simple 
civil claims in connection with the criminal trial, 
insofar as this is possible without harming the right 
of the accused person to a fair and speedy trial. 

21. Enforcement of the offender's civil liability to 
provide restitution should be made more effective. 

22. In cases where adequate restitution is not availa
ble from the offender, and the general social insur
ance schemes of a state are insufficient for the needs 
of the victim, the state should consider the compensa
tion of the damage or loss from public funds. 

23. Subsidiary state compensation should not be limi
ted to serious crimes of violence alone. Such schemes 
should, as far as possible, extend to other types of 
victimisation as well, if compensation is really 
needed and it is regarded as equitable in view of the 
circumstances at hand. 

24. The State should approve and ratify international 
conventions improving the position of victims of 
crime, such as the Council of Europe Convention on the 
Compensation of Victims of Violent Crimes. 

25. Relevant statistics and other scientific informa
tion on the status of victims and their claims should 
be made available in order to facilitate victimologi
cal research and the further development of criminal 
policy. 
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Rapport sur Ie semina ire 
"Vers une politique victimologique en Europe" 
Espoo, Finlande 30 octobre - 2 novembre 1983 

Rapporteur: Matti Joutsen (Finlande) 

1. Ouverture du seminaire 

1. Le semina ire "Vers une politique victimologique 
en Europe" fut organise ~ Espoo en Finlande du 30 
octobre au 2 novembre 1983 sur l'initiative de l'Ins
titut pour la prevention du crime et la lutte c~ntre 
la delinquance situe ~ Helsinki et affilie ~ l'Organi
sation des Nations Unies (pour la liste des partici
pants voir l'appendice I). 

2. La directrice de l'Institut d'Helsinki, Ie profes
seur Inkeri Anttila, ouvrit Ie seminaire et souhaita 
la bienvenue aux participants. Elle remarqua que 
beaucoup de sujets qui seraient discutes au cours du 
seminaire seront aussi traites pendant Ie septieme 
congr~s des Nations Dnies sur la prevention du crime 
et Ie traitement des delinquants, dont Ie th~me 3 s'ap
pelle "Victimes de la criminalite". Toutefois, les 
travaux du semina ire seraient axes sur la victimisa
'tion directe des individus. Madame Anttila attira 
l'attention sur Ie nombre considerable de recherches 
victimologiques effectuees pendant les derni~res an
nees et declara qu'il faudrait maintenant utiliser 
les resultats obtenus pour developper une politique 
criminelle adequate. Elle constata que differentes 
approches du probl~me de la politique victimologique 
pourraient etre employees par les participants et 
exprima Ie souhait que l'echange d'information, d'ex
periences et de connaissances donneraient ~ tous des 
idees nouvelles pour ameliorer la position de la vic
time. 

3. L'assemblee designa ~ l'unanimite M. Svensson, 
president au conseil consultatif de l'Institut d'Hel
sinki, pour presider la seance du matin du premier 
jour, M. Corves pour presider la seance de l'apres
midi du meme jour, M. Cotic pour presider la seance du 
mardi apr~s-midi, Mme Roz~s pour presider la seance du 
mercredi m~tin et choisit M. Joutsen de l'Institut 
d'Helsinki comme rapporteur. 

2. Remarques generales sur la politique victimologique 

4. Apres l'adoption du programme du semina ire (appen
dice II) les participants examin~rent d'abord des 
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themes generaux de politique victimologique en se re
ferant a la documentation fournie par certains parti
cipants (voir append ice III) et a la "base de discus
sion" preparee par l'Institut d'Helsinki. La position 
de la victime dans plusieurs pays europeens fut de
cd te. 

5. On constata que la position de la victime suscite 
de plus en plus d'interit. Cette evolution fut at
tribuee a un souci humanitaire inspire par la souf
france de la victime et par la perte qu'elle subit, a 
l'argument que l'Etat est responsable devant la vic
time du fait qu'il n'a pas reussi a prevenir l'infrac
tion en question, au fait que la cooperation de la 
victime est necessaire pour l'enquete et pour decider 
sur la reaction appropriee de la societe, et a l'argu
ment que l'attention plus grande pritee au role de 
la victime pourrait ouvrir des perspectives nouvelles 
dans la prevention de la criminalite. 

6. Plusieurs participants remarquerent que ce n'est 
pas seulement Ie systeme penal qui essaie d'assister 
la victime. Un des buts principaux du systeme juri
dique et social entier est de faciliter la position 
de la victime. En outre, l'assistance aux victimes 
d'infractions ne devrait pas etre consideree comme un 
domaine separe des autres mesures prises pour aider 
les gens qui ont subi une perte ou un prejudice. La 
victime peut, par exemple, recevoir de l'assistance 
des services medicaux, sociaux et des autorites 
chargees de la protection des mineurs. II faudrait 
prendre soin non seulement des mesures retroactives, 
comme Ie dedommagement de la victime, mais aussi de 
la prevention de la criminalite. Les citoyens peuvent 
itre aides par tous les moyens qui diminuent Ie risque 
de victimisation en ameliorant l'education et la 
faculte des familIes de transmettre des valeurs socia
les appropriees, en resolvant les problemes du loge
ment, du chomage et d'autres conditions de vie et en 
developpant l'economie nationale aussi bien que par 
la politique de prevention du crime proprement dite. 

7. La politique victimologique devrait itre basee' 
sur les traditions et experiences locales et elle 
devrait itre en concordance avec la conscience col
lective. En outre, il faudrait faire des recherches 
sur les problemes reels de la victime et sur la fa~on 
d~nt celle-ci persoit ses difficultes et les manieres 
d'y remedier. Par exemple, dans certains pays on a 
constate que des systemes de dedommagement des vic
times par l'Etat n'avaient pas ameliore l'opinion que 
celles-ci avaient du systeme penal. On nota qu'il ne 
suffit pas que des mesures legislatives soient prises; 
il faut aussi les mettre en pratique. 
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3. Syst~mes offrant une alternative au syst~me p~nal 

8. La discussion sur les syst~mes offrant une alter
native au systeme p~nal se rapporta aussi bien aux 
systemes officiels qu'aux systemes non-officiels. On 
remarqua que l'Etatet la victime peuvent avoir une 
conception diff'rente de l'~v~nement entra1nant la vic
timisation et aussi des moyens propres a en att'nuer 
les cons'quences. II est possible que la victime s'op
pose a ce que l'Etat consid~re l'evenement comme une 
infraction et qu'elle juge inutile de mettre en marche 
l'apparell judiciaire. On attira l'attention sur Ie 
fait qu'une grande proportion des infractions n'est 
pas trait~e par Ie syst~me p~nal. Dans beaucoup de 
cas la raison de ce ph~nomene est que la victime pr'
fere une autre solution, par exemple l'abandon de l'af
faire qu'elle estime peu importante, la rupture avec 
le d~linquant ou des negociations avec celui-ci - en
tam~es de son propre chef ou dans le cadre d'une con
ciliation - ou meme l'emploi de la violence. La legi
time d~fense en soi fut approuvee, mais on signala Ie 
risque d'exc~s (par exemple l'utilisation d'armes et 
les risques sociaux considerables li~s aux activit~s 
des milices priv~es) • 

9. La victime peut aussi essayer d'arreter la vic
timisation en prenant des mesures pr'ventives, ou elle 
peut recourir a une juridiction civile, a une com
pagnie d'assurances ou a l'Etat pour obtenir l'indem
nisation ou d'autres services. 

10. Dans ce contexte on a fait mention a l'espece de 
rite accompli par la victime, qui consiste en une 
r~flexion sur sa conception de la vie et du monde pro
voqu'e par Ie processus n'gatif inattendu que consti
tue la victimisation. Du point de vue psychologique 
il peut etre plus important pour la victime de s'as
surer que l'~v~nement v'cu etait anormal, et que la 
conception de la vie de la victime et ses jugements de 
valeur ne sont pas errones que de recevoir des dom
mages-int~rets. Comme exemple on cita la victime qui 
porte plainte bien qu'elle soit assez r'aliste pour 
savoir que dans l'affaire en question il est tr~s im
probable que 1a police trouvera le coupab1e; dans des 
cas de ce genre la victime a avant tout besoin d'etre 
rassur'e et d'etre trait'e avec compassion. 

11. On a fait mention de formes modernes d'asi1es ou 
de sanctuaires, ou un comportement consid'r' comme 
crimine1 autre part est accept' (par exemple la con
sommation de boissons alco01iques par des jeunes dans 
un centre de jeunesse, ou mime 1e fait de se droguer) 
ou qui peuvent accuei11ir des d'linquants pendant une 
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certaine periode permettant de regler la situation 
sans intervention des autorites. 

12. La suggestion a ete faite qu'il faudrait preter 
attention specialement aux victimes qui ont des rela
tions particuli~res avec le delinquant; il faudrait 
dans ces cas examiner les moyens d'eviter l'inter
vention du syst~me penal. En effet, Ie conflit en 
question pourra probablement etre resolu d'une fagon 
plus durable par une conciliation effectuee par l'en
tourage proche de la victime et du delinquant. 

13. Les systemes paralleles concernes ne sont pas 
seulement des systemes generaux, comme par exemple les 
services medicaux et sociaux et les autorites chargees 
de la protection de la jeunesse, mais aussi des 
organismes qui ont des taches plus restreintes, comme 
par exemple les juridictions civiles et les syst~mes 
d'assurances. On ne peut pas separer ces syst~mes les 
uns des autres ni les separer du syst~me penal mais on 
doit les considerer comme appartenant a un tout. Les 
syst~mes paralleles servent des interets plus larges 
que ceux des victimes d'infractions, parce que la victi
misation causee par une infraction n'est pas une condi
tion necessaire pour leur utilisation. Ceci peut 
signifier que les besoins de la victime seront mieux 
satisfaits. Par exemple dans Ie cas de faux traite
ment medical il peut etre plus facile d'obtenir des 
dommages-interets de l'hopital dans un proc~s civil 
que la condamnation d'un membre du personnel medical 
dans une affaire criminelle. De la meme fa~on, les 
moyens offerts par la legislation sur la protection du 
consommateur sont souvent plus efficaces qu'une ac
cusation de fraude devant un tribunal correctionnel. 
On a fait mention de l'utilisation d'amendes civiles 
par exemple pour la violation d'une ordonnance; aux 
Pays-Bas, l'amende civile peut etre payee a la vic
time. 

14. On souligna que les systemes paralleles peuvent 
fournir beaucoup de services qui ne font pas partie du 
s~steme penal, par exemple quano il s'agit de faire 
reparer rapidement les degats causes par Ie delin
quant, de loger provisoirement la victime ou de la 
traiter pour Ie traumatisme provoque par la victimisa
tion. On suggera que ces services pourraient au moins 
en partie etre finances par les amendes recouvrees des 
delinquants en general. 

15. On mentionna le role des assurances obligatoires 
et volontaires. Les assurances basees sur un plan 
etendu ont l'avantage de couvrir les victimes potentiel
les pour une prime reduite. Dans Ie meme ordre 
d'idees, on rappela 9ue tout Ie monde beneficie des 
syst~mes nationaux d assurance-maladie, quelle que 
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soit la cause du besoin de traitement medical. II y a 
des differences considerables entre les pays en ce qui 
concerne l'ampleur des systemes d'assurance-maladie 
qu'ils ont developpes au profit de leurs habitants. 

4. Developpement du systeme penal 

16. Dans une discussion sur Ie developpement du sys
teme penal on attira l'attention sur l'interdependance 
de la victime et du systeme. D'une part, la victime 
apporte son aide a l'appareil de la justice en 
portant plainte, en fournissant des renseignements et 
des preuves et en participant au "psychodrame judi
ciaire", d'autre part l'appareil se charge de trouver 
l'auteur presume de l'infraction et d'etablir sa cul
pabilite, ce qui permet l'indemnisation, il canalise 
et legitime Ie desir de vengeance eprouve par la vic
time et fournit Ie cadre de l'action en dommages
interets. 

17. Plusieurs participants estimerent qu'il faudrait 
perfectionner la procedure criminelle, tout d'abotd 
en ce qui concerne les premiers contacts de la victime 
avec li§ autorites, c'est-a-dire en general avec la 
police. Si, a ce stade, la victime se heurte a l'in
difference ou a l'hostilite, cela peut la decourager 
a continuer ses demarches. On remarqua aussi que 
quand la police accueille la victime son rale deborde 
Ie cadre policier; en effet, la police est souvent la 
premiere a aider la victime et a lui donner des con
seils. Dans beaucoup de cas la police reussit a 
resoudre l'affaire a la satisfaction de la victime 
sans, du reste, engager l'appareil de la justice. 

18. On discuta sur differentes methodes de saisir un 
tribunal d'une affaire criminelle. Dans certains 
pays il y a une espece d'action privee pour des cas 
mineurs de coups et blessures et pour la diffamation, 
c'est-a-dire que seulement la victime peut engager 
des poursuites. Dans Ie systeme des infractions 
liees a la plainte Ie ministere public ne peut pas 
poursuivre sans l'accord explicite du plaignant. On 
constata une tendance vers l'utilisation plus fre
quente de l'action privee et des infractions liees a 
la plainte, ce qui donne a la victime un contrale plus 
grand sur les mesures qui sont prises. Neanmoins, on 
remarqua que par exemple en Tchecoslovaquie l'action 
publique est obligato ire sans exception et qu'en Suede 
Ie retour a l'action publique est effectue quand l'in
teret public ou des raisons graves rendent des pour
suites necessaires. 
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19. La victime devrait etre renseignee sur ses 
droits et sur les organismes d'aide et d'assistance 
auxquels elle peut s'adresser; en general, elle 
eprouve les difficultes les plus grandes immediate
ment apres que l'infraction a ete commise, tandis que 
Ie dedommagement par la voie judiciaire se fait sou
vent attendre. Elle ne devrait pas etre empechee de 
faire valoir ses droits par Ie cout ou la complexite 
de la procedure et elle devrait etre informee de la 
progression de son affaire. Elle devrait etre re
presentee au proces et il serait souhaitable que les 
magistrats ou autres autorites qui prennent des 
mesures se rapportant a l'affaire essaient de lui 
epargner des inconvenients ou des souffrances sup
plementaires. Ce ne sont pas seulement les interets 
du delinquant, mais aussi ceux de la victime qui 
peuvent justifier Ie huis clos. Dans tous les 
problemes etudies on pourrait obtenir de bons resul
tats en ameliorant la formation des autorites en ques
tion, en les sensibilisant aux besoins de la victime 
et en leur donnant de meilleurs moyens d'aider celle
ci. 

20. Aussi bien dans les decisions sur Ie classement 
de l'affaire sans suite que dans celles sur la sanc
tion il faudrait prendre en consideration les rela
tions entre Ie delinquant et la victime avant, pen
dant et apres l'infraction. On cita comme exemples 
de facteurs dont il faudrait tenir compte la provoca
tion ou la tentation de la part de la victime, les 
efforts du coupable pour attenuer les consequences de 
son infraction et l'aide qu'il donne a la victime, y 
inclus Ie dedommagement. Sur ce dernier point 
certains participants firent des reserves, parce 
qu'ils jugerent que si l'affaire etait classee sans 
suite dans tous les cas ou la victime avait ete in
demnisee cela pourrait mener a l'inegalite entre des 
decisions sur des infractions autrement semblables. 

21. La fonction de l'indemnisation, en particulier 
du dedommagement effectue directement par Ie coupable, 
fut un des sujets principaux des discussions. La . 
compensation ne devrait pas seulement etre consideree 
comme la reparation materielle du prejudice, mais 
aussi comme un acte ayant une importante fonction 
symbolique et psychologique. L'indemnisation purifie 
en quelque sorte la vic time et accentue la responsabi
lite morale de l'auteur de l'infraction pour les 
dommages qu'il a causes. 

22. On mentionna differents systemes pour obtenir 
l'indemnisation par une procedure criminelle. Le mo
dele fran~ais de l'action civile fut decrit, a 
savoir une action en dommages-interets engagee devant 
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une juridiction penale. Un des desavantages de ce 
systeme est que la demande de compensation depend de 
l'initiative de la victime, parce que celle-ci peut 
avoir du mal a faire valoir ses droits si elle ne be
neficie pas de l'aide judiciaire. On expliqua qu'en 
Tchecoslovaquie Ie ministere public a Ie pouvoir in
dependant de former des demandes a la place de Ia vic
time. Selon Ie deuxieme systeme decrit, qui existe 
entre autres aux Etats-Unis, l'indemnisation est une 
condition de la mise en liberte provisoire du prevenu 
avant Ie proces ou de sa condamnation au sursis avec 
mise a I'epreuve. L'initiative de cet accord est 
prise par Ie ministere public, ce qui a certains avan
tages, mais la mise a execution de la decision est 
confiee par exemple a un agent de probation , qui 
devra resoudre Ie conflit d'interots existant entre 
une readaptation reussie du delinquant a Ia vie en 
societe et la demande legitime de la victime. "L'or
donnance de compensation" anglaise represente Ie troi
sieme modele, d'apres lequel la compensation constitue 
une alternative a la punition: elle est recouvree par 
l'Etat et remise a la victime. L'initiative de l'ope
ration est prise par Ie ministere public, mais il n'y 
a pas de conflit d'interets. Ce systeme a ete ap
precie par les beneficiaires de l'indemnisation, parce 
qu'il y a un lien plus direct entre l'infraction, la 
procedure judiciaire et la compensation. 

23. On mentionna la possibilite de dedommager la vic
time au moyen d'un travail penitentiaire productif ou 
du "community service", mais en ce qui concerne Ie 
travail penal on remarqua que les peines d'emprison
nement sont souvent tellement courtes qu'elles ne 
pourraient pas servir de base a un systeme general 
d'indemnisation. 

24. Plusieurs systemes d'indemnisation par l'Etat 
furent decrits. En general ces systemes s'appliquent 
seulement aux vic times de graves infractions de vio
lence. Selon les participants la compensation par 
l'Etat devrait etre subsidiaire au dedommagement ef
fectue par Ie delinquant. 

25. Le representant du Conseil de l'Europe eclaira 
Ie contenu de la Convention europeenne relative au 
dedommagement des victimes d'infractions violentes, 
adoptee par Ie Comite des Ministres du Conseil en 
juin 1983. Bien que ce soit 1e coupable qui devrait 
en premier lieu etre charge de l'indemnisation, un 
systeme etatique de compensation est necessaire pour 
manifester 1a solidarite avec 1a victime et pour 
eviter 1a vengeance privee. La Convention etablit les 
criteres minimum d'un systeme de compensation. La 
Convention couvrira des infractions graves et volon
taires qui auront cause des lesions corpore lIes ou 
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des maladies, et elle prevoit par exemple la repara
tion de pertes de revenu ou d'aliments et Ie rem
boursement des frais medicaux et des frais d'enter
rement. 

5. La victime et :a prevention du crime 

26. La recherche victimologique a fourni beaucoup de 
donnees sur les liens possibles entre certaines ca
racteristiques de la victime et la victimisation. Ce 
qu'on a appele Ie "style de vie" explique pourquoi 
une categorie bien definie de gens qui ont certaines 
particularites et certaines fa~ons typiques de se 
comporter sont plus susceptibles d'etre victimises. 

27. On decrit les moyens utilises par les victimes 
potentielles pour ne pas devenir I'objet d'une infrac
tion. Un de ces moyens est Ie "comportement elusif", 
qui consiste a eviter des risques par exemple en 
restant chez soi, en demenageant pour aller habiter un 
quartier moins dangereux ou en changeant ses habitu
des. Tous ces changements non seulement derangent in
evitablement la vie normale, mais ils peuvent aussi 
causer un cout social en creant par exemple un climat 
de peur. Cette peur peut faire du crime une predic
tion qui se realise d'elle-meme, parce que les en
droits et situations qui sont evites manquent de sur
veillance, ce qui augmente encore Ie risque pour ceux 
qui sont obliges de s'y aventurer. 

28. On attira l'attention sur une tendance vers l'ana
lyse plus profonde des situations criminelles dans Ie 
but d'ameliorer la prevention du crime. Beaucoup de 
delinquants sont des citoyenu "ordinaires" qui n'au
raient pas commis d'infraction si une occasion par
ticulierement tentante ne s'etait pas presentee a eux. 
L'objectif de l'analyse est de reduire la criminalite 
en diminuant Ie nombre d'occasions de commettre des 
infractions. Les moyens d'action possibles sont les 
campagnes d'information generales et individuellessur 
la necessite de changer certaines manieres de se com
porter, l'intensification des activites de la police 
dans Ie domaine de la prevention du crime (par exemple 
en faisant un meilleur usage de patrouilles), Ie re
amenagement de l'environnement et les mesures de pre
vention du crime se rapportant aux situations ou une 
infraction peut etre commise, par exemple la complica
tion de I'acces a l'objet possible d'une infraction 
("target hardening", ce qui peut etre accompli par 
l'amelioration technique de serrures, verrous, disposi
tifs d'alarme, etc.) ou l'enlevement de celui-ci, 
l'elimination des moyens de commettre des infractions, 



22 

et des rnesures pour rendre Ie crime moins profitable. 
Cependant, on remarqua que dans certains cas ces me
sures aboutissent seulement a ce que Ie delinquant 
choisit une autre victime ou une autre fa~on de pro
ceder, surtout quand il s'agit d'un criminel profes
sionnel. 

29. On nota qu'a l'echelon local la prevention du 
crime peut itre promue par les voisinages, les ecoles, 
les entreprises, les associations, etc., aussi bien en 
ce qui concerne les infractions contre l'individu que 
celles contre les collectivites. On mentionna Ie rSle 
possible de la vigilance sociale, dans Ie cadre de la
quelle des groupes de volontaires, agissant seuls ou 
en cooperation avec la police, se chargeraient par 
exemple de la surveillance de leur propre quartier. 
On cita les experiences reussies qu'on a faites dans 
beaucoup de pays socialistes dans Ie domaine de la co
operation entre les citoyens et la police. Par exemple 
a Budapest, en Hongrie, les agents de police sont 
responsables de la cooperation avec des groupes de 
volontaires dans de petits secteurs. Dans les col
lectivites locales la criminalite peut etre prevenue 
par un amenagement approprie de l'environnement et par 
des solutions architecturales adequates. On fit ce
pendant des reserves sur ces mesures, parce qu'elles 
peuvent donner l'impression aux habitants que leur vie 
privee est menacee. 

30. On suggera que l'Etat ou les autorites locales 
pourraient organiser des campagnes de publicite se 
rapportant a la prevention du crime, bien que jusqu'ici 
les resultats de campagnes generales aient ete in
signifiants ou incertains. De meilleurs resultats 
ont ete obtenus par des campagnes visant un type de 
comportement specifique. 

31. L'Etat peut avoir une influence directe sur la 
prevention au crime par la legislation et les regle
ments. Si un systeme particulier engendre clairement 
de la criminalite et si les individus ou les entre
prises en question ne veulent pas Ie changer, pour ne 
pas courir Ie risque de ~oir diminuer leurs profits, 
l'Etat peut mime pousser les interesses a faire des 
concessions en decriminalisant les infractions dont il 
s'agit. Des modifications purement techniques sont a 
mime d'avoir un effet positif sur la prevention du 
crime. On cita l'exemple de la Suede, ou Ie nombre 
d'infractions relatives au ch~que baissa considerable
ment, apres que les personnes payant par cheque furent 
obligees a etablir leur identite. 

~G. On proposa aussi que l'Etat procede a la de
criminalisation de facto ou de jure de certaines in
fractions dues a ce que la victime neglige de prendre 
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des precautions simples. 

33. La question de savoir jusqu'~ quel degre on peut 
obliger la victime potentielle ~ cooperer fut consi
deree comme un probleme difficile. En general, les 
polices d'assurance contiennent des conditions aux
quelles l'assure doit satisfaire, et les compagnies 
d'assurances refusent d'indemniser ceux qui n'ont pas 
pris les precautions necessaires. Les participants 
furent d'avis que dans Ie domaine de la prevention 
generale du crime, il y a des limites allX obligations 
dont on peut charger la victime potentielle, bien qu'il 
soit possible qu'elle s'informe sur les moyens de pre
venir des infractions. Si on exigeait, par exemple, 
que les gens installent chez eux des serrures de secu
rite et des barreaux, ces dispositifs dissuaderaient 
certainement les cambrioleurs, mais ils couteraient 
cher aux habitants et conduiraient a une peur exces
sive de la criminalite et a un climat de persecution 
qui les empecheraient de jouir de leur environnement 
d'une fagon normale. 

34. D'une part, Ie bon sens exige que la victime po
tentielle p~enne des precautions normales et evite des 
risques inutiles, mais cela ne devrait pas aboutir a 
ce qu'elle soit accusee d'avoir cause l'infraction. 
Les victimes potentielles a tous les echelons de la 
societe devraient etre encouragees a participer plus 
activement a la prevention du crime, sa~s leur imposer 
des Obligations demesurees. On nota qu'il peut y 
avoir un conflit entre la prevention du crime et 
d'autres interets, comme par exemple les agrements de 
l'environnement, les considerations d'ordre financier, 
les reglements sur la protection contre l'incendie, Ie 
code de la construction et la liberte individuelle. 
En ce qui concerne ce dernier point, on remarqua que 
l'elimination de toute liberte individuelle permet en 
effet de prevenir la criminalite, parce que c'est 
cette liberte qui comporte Ie risque de la victimisa
tion. Le degre jusqu'auquel la population est prete ~ 
accepter des restrictions de sa liberte au profit 
d'une diminution de ce risque varie selon Ie milieu 
culturel dont il est question. . 

6. Cloture du seminaire 

35. Le president invita Ie representant du Service 
des Nations Unies de la prevention du crime et de la 
justice penale du Centre pour Ie developpement social 
et les affaires humanitaires a prendre la parole. Ce 
dernier presenta les salutations et les compliments de 
Mme Shahani, secretaire general adjoint, et de M. 
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Shikita, directeur adjoint du Service. Le theme du 
seminaire est un des sujets principaux du programme du 
congres des Nations Unies sur la prevention du crime 
et le traitement des delinquants, qui sera tenu en 
1985. Le representant nota que le seminaire avait 
donne l'occasion aux participants des pays socia
listes et de l'Europe occidentale d'echanger des expe
riences de politique victimologique. Aussi d'autres 
pays et regions beneficieront des resultats du semi
naire. 

36. La directrice de l'Institut d'Helsinki c18tura le 
seminaire en remerciant les participants pour le 
niveau eleve des discussions et pour la combinaison 
reussie des opinions de representants de systemes dif
ferents. 

7. Recommandations du seminaire "Vers une politique 
victimologique en Europe" organise ~ Espoo, en 
Finlande, par l'Institut d'Helsinki du 
30 octobre au 2 novembre 1983 

Le mouvement tendant a ameliorer et fortifier la posi
tion de la victime dans Ie systeme ,penal et ~ sat is
faire ses besoins doit etre fortement soutenu. 

L'introduction de mesures visant ces buts doit, ce
pendant, etre precedee d'une evaluation approfondie de 
leurs effets. Dans l'histoire de la politique crimi
nelle il y a des cas ou de bonnes intentions n'ont pas 
mene aux resultats recherches. 

1. Tous ceux qui ~ntrent en contact avec la victime, 
en particulier la polioe qui est souvent sa premiere 
interlocutric~, doivent etre plus sensibles a sa 
situation et a ses besoins. Toutefois, les interes
ses devraient etre denues d'idees precongue8 sur les 
besoins de la victime. Cette sensibilisation accrue 
des services de police et des autres autorites pour
rait etre obtenue, entr'autres, par leur formation 
specifique. 
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2. Les possibilites de regler les infractions d'une 
fa~on non officielle, sans l'intervention de l' Etat, 
do~vent etre maintenues dans la mesure du possible. 
Pour autant que l'interet public et la prevention 
generale du crime Ie permettent, l'usage de la media
tion et de l'arbitrage doit etre augmente et il faut 
examiner la possibilite d'offrir des services paralle
les aux victimes. 

3. En ce qui concerne les besoins de la victime, il 
faut preter attention non seulement a la compensation 
pecuniaire, mais aussi a l'aide non materielle. II 
est souhaitable que les possibilites d'obtenir de 
l'aide morale, des soins medicaux, des conseils, des 
services sociaux et d'aide sociale aux enfants soient 
developpees ainsi que les services de reparation 
d'urgence et ceux aidant la victime a faire valoir ses 
droits. 

4. La victime potentielle doit etre informee du 
risque de criminalite dans differents quartiers et 
differentes situations, non seulement pour la per
mettre de prendre des mesures preventives, mais aussi 
pour qu'elle ait une conception plus realiste du 
probleme de la criminalite. 

5. L'Etat, les collectivites locales, les entreprises 
et les associations doivent renseigner les citoyens sur 
les mesures preventives efficaces et peu couteuses. 

6. Les plans des autorites locales doivent toujours 
tenir compte des consequences de l'urbanisme, de l'ame
nagement du territoire, des mesures se rapportant a 
l'education, a l'aide sociale et au chamage, etc. pour 
la criminalite. De la meme fagon, la politique crimi
nelle et victimologique doit prendre en consideration 
les effets des mesures adoptees dans ce domaine sur 
les autres secteurs de la societe. La politique 
sociale doit etre consideree comme un tout. 

7. En ce qui concerne la prevention du crime, il faut 
encourager l'activite sur l'echelon local. II est 
souhaitable que Ie contrale social informel soit 
~approche du c~ntrale social officiel par exemple en 
stimulant la cooperation entre les citoyens et la 
police. Cela inciterait la population a prendre des 
mesures preventives et permettrait a la police de se 
former une meilleure idee des besoins des habitants. 

8. Tous ceux qui sont dans une position dirigeante 
doivent etre sensibilises a leur responsabilite dans 
Ie domaine de la prevention du crime, c'est-a-dire 
qu'ils doivent agir pour que des infractions ne soient 
pas commises et pour que les gens ne soient pas vic
times. 
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Recommandations a l'Etat 

9. II faut informer efficacement la victime de ses 
droits, y compris de son droit d'utiliser des moyens 
en dehors du systeme penal pour regler l'affaire. 

10. Le benefice de l'aide judiciaire doit etre etendu 
a la victime. 

11. II faut eviter de faire des lois trop compliquees. 
Les procedures doivent etre simplifiees autant que 
possible. 

12. La victime doit avoir plus d'independance et de 
garanties legales en ce qui concerne les conditions 
sous lesquelles elle peut intenter et conduire un 
proces penal. II est necessaire d'etudier les pos
sibilites de permettre l'action privee au lieu de l'ac
tion publique dans un plus grand nombre de cas ou de 
faire dependre cette derniere de l'approbation de la 
victime. 

13. L'augmentation de l'autonomie de la victime por
tant sur Ie droit d'engager des poursuites doit etre 
accompagnee par des mesures pour defenare les interets 
de la justice dans des cas ou on exerce une pression 
injustifiee sur la victime pour qu'elle renonce a l'ac
tion et dans des cas ou l'interet public exige des 
poursuit~s de l'infraction en question. 

14. La victime doit toujours disposer d'une voie de 
recours si Ie ministere public refuse d'engager des 
poursuites. 

15. II faut donner a la victime un role plus actif 
dans la procedure. 

16. II est souhaitable de s'abstenir de mesures trau
matisantes au cours du proces, pour autant qu'elles ne 
sont pas necessaires pour sauvegarder les droits 
proceduraux au prevenu. 

17. Les relations entre la victime et Ie delinquant 
doivent etre examinees au point de vue de l'interac
tion entre ces derniers. Dans la decision sur Ie 
classement sans suite eventuel ou sur la sanction a 
imposer a l'auteur de l'infraction on prendra en con
sideration Ie comportement provocant de la victime 
ainsi que les efforts du coupable pour limiter les 
deg8ts ou pour aider la personne victimisee. 

18. C'est Ie delinquant qui sera en premier lieu res
ponsable de la reparation des dommages. Dans les 
decisions concernant l'indemnisation il faut tenir 
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compte des ressources du coupable et d'autres facteurs 
importants du point de vue de l'equite. Les possi
bilites de developper des sanctions assurant la com
pensation doivent ~tre explorees. 

19. Quand l'obligation d'indemnisation du delinquant 
est etablie, la victime doit avoir Ie choix entre dif
ferentes options en fonction de ses propres besoins. 
Par exemp1e, elle doit pouvoir opter entre la concilia
tion, la voie administrative, la procedure penale et 
la procedure civile. La possibilite d'obtenir la com
pensation par la voie civile sans qu'il soit neces
saire de prouver la faute penale du coupable sera 
envisagee. 

20. Au cours du proces penal il doit etre possible de 
satisfaire au moins de simples demandes civiles, pour 
autant que cela ne porte pas prejudice au droit du 
prevenu d'etre juge rapid:ment et d'une faSon juste. 

21. II faut faire executer plus efficacement l'obliga
tion du delinquant de reparer les dommages. 

22. Dans les cas OU une indemnisation adequate ne peut 
pas etre obtenue du coupable et ou Ie systeme general 
de securite sociale est insuffisant, l'Etat doit en
visager Ie dedommagement. par des fonds publics. 

23. L'indemnisation subsidiaire par l'Etat ne sera pas 
limitee aUK infractions violentes graves mais elle 
sera etendue, pour autant que possible, a d'autres 
types de victimisation si elle satisfait un besoin 
reel et si elle est consideree comme equitable en 
tenant compte des circonstances de l'affaire. 

24. L'Etat doit signer et ratifier les traites inter
nationaux tendant a l'amelioration de la position de 
la victime d'une infraction, comme par exemple la 
Convention europeenne relative au dedommagement des 
victimes d'infractions violentes. 

25. Des donnees statistiques et d'autre information 
scientifique concernant la position de la victime ~t 
les caracteristiques de ses demandes doivent etre ras
semblees pour faciliter la recherche victimologique et 
Ie developpement de 1a pOlitique criminelle. 



28 

OTQET CEMHHAPA "BHKTI1JVlHAH nOJlliTHKA B EBPOTIE" 
r. scnoo, ~MH~HHllHH, C 30ro OKTHEPH no 20 e HOHEPH 1983 r. 

PE~EPEHT: r-H MATTM HOYTCEH (~MHflHHnMH) 

1. OTKPhlTME CEMMHAPA 

1. C 30
ro 

OKTR6pR rro 20e 
HOR6pR 1983 r. B ~HHnRH~HH 

B r. Scrroo rrpOBO~HnCR no rrpHrnaNeHHID XenbCHHCKoro 
MHcTHTYTa rro rrpe~yrrpe~~eHHID rrpecTyrrHoCTH H 60pb6e 
C HeM CBR3aHHoro C OpraHH3aUHeM 06~e~HHeHHb~ HaUHM 
ceMHHa:[: rro TeMe "BHKTHMHM rronHTHKa B EBporre" (rrepe
'ieHb Y'iaCTHHKoB ~aeTcR B rrplmo~eHHH N' 1). 

2. llHPeKTop XenbcHHcKoro MHCTHTYTa,-rrpo¢eccop MHKepH 
AHTTHna OTKPbIJIE' ceMHHap rrpHBeTCTBYR Y'iaC'l'HHKOB C8MH
Hapa. llHpeKTop OTMeTHna, 'iTO ceMHHap OXBaTbIBaeT 
MHorHe H3 rrO~TeM 3-eM TeMhl Ce~bMoro KOHrpecca OpraHH-
3aUHH 06~e~HHeHHb~ HaUHM rro rrpe~yrrpe~eHHID npecTyrr
HOCTH H rrepeBocnHTaHHID rrpecTyrrHHKoB, KOTOPbIM 6blli 
Ha3BaH "iloTeprreBNHM rrpecTyrrneHHR". Bce-~e 06c~~eHHe 
ceMHHapa OXBaTbIBae'J.', rrpe~~e Bcero, BorrpOCbI KacaRCb 
¢H3HqeCKHX nHU B Ka'ieCTBe rrOTeprreBWHX. llHpeKTOp 06pa
THna BHHMaHHe Ha ~OCTaTO'iHO 60nbNoe KOnHqeCTBO Hccne
~OBaHHM rro BHKTHMonorHH, KOTopbIe 6blnH rrpOBe~eHhl B Te
qeHHe rrocne~HHX neT, H 3aMeT}ma, qTO HaC'l'yrrHno BpeMR 
Hcrronb30BaHHR pe3ynbTaToB B YCOBepNeHCTBOBaHHH ~aHHOM 
CHCTeMbI. llHPeKTOp OTMeTHna, qTO yqaCTHHKH HMeIDT B03-
MO~HOCTb rrO~OMTH 1(, BHKTHMHOM rronHTHKe c. pa3HbIX CTOpOH 
H Bblpa3bIJIa CBoe ~enatIHe 0 TOM, qT06bI 06MeH HH¢opMaUHeM, 
orrbITOM H 3HaHHRMH rrpe~OCTaBHn yqaCTHHKaM HOBbIe t;POPMbI 
Ha rrYTM rrpOHHKHOBeHHR B CYTb ynyqNeHHR rrono~eHHR 
rrOTeprreBNero. 

3. C06pamle BbI6pano e~HHornaCHO rrpe~ce~aTeneM YTpeH
HeM ceCCHH PYKoBo~HTenR COBeNaTenbHOM KOMHCCHH, r-Ha 
CBeHCCOHa, rrpe~ce~aTeneM ~HeBHOM ceCCHH nepBoro ~HR 
r-Ha KopBec, rrpe~ce~aTeneM ceCCHH Ha BTOPHHK r-Ha 
KOTHK, rrpe~ce~aTeneM YTpeHHeM ceCCHH Ha cpe~y r-~H 
P03ec H pe~epeHTOM r-Ha HOYTCeH H3 XenbCHHcKoro MHCTH
TYTa • 

2. OEmME 3AMEqAHMH no BMKTI1JVlHOH IIOflllTHKE 

4. IIocne 0~06peHHH rrOBeCTKH ~HH ceMHHapa (ilpHno~eHHe 
II) yq~CTHHKH 06CY~HnH Ha OCHOBe npe~no~eHHOM HeKOTO
PbWH yqaC~HHKaMH (rrepeqHCneHhl B IIpHno~eHHH III) ~OKY
MeHTaUHH TaK~e KaK H Ha OCHOBe rro~rOTOBneHHoro XenbCHHC
KHM MHCTHTYTOM ~oKnMa ~nR 06Cy~~eHHR 06m;He TeM!:>I no 
BHKTHMHOM rronHTHKe. OrrHcaHO 6bIJIO nono~eHHe nOTepneBNero 
B pa3nH'iH!:>IX eBporreMCKHX CTpaHax. 
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5. EbIJIO OTMetieHO, tiTO Ha nOJIOllCeHMe nOTepneBIIIero 
npecTyrrJIeHMH CTaJIM 06paTMTb 3HatiMTeJIbHO 60JIbIIIe BHMMa
HMH. Ha OCHOBe 3Toro pa3BMTMH JIellCaT TaKMe cIJaKTopbI KaK' 
6ecnOKOHCTBO 0 nOTepHX M CTpa~aHMHX nOTepneBIIIero, MMeffi
~ee rYMaHMTapHbIH xapaKTep, cpaKT, COrJIaCHO KOTOPOMY 
rocy~apcTBO OTBeTCTBeHO nepe~ nOTepneBIIIMM nOCKOJIbKY 
OHO He GYMeJIO npe~ynpe~MTb ~aHHoro npecTynJIeHMR, TO, 
tiTO B CBoeM cIJYHK~MOHMpOBaHMM yrOJIOBHO-rrpaBOBaH CMCTeMa 
B npOHCHeHHM xo~a npecTynJIeHMH M B BbI60pe npaBMJIbHOrO 
OTHOIIleHMH KO MHeHMIO 06~eCTBeHHOC'IH - HBJIHeTCH 3aBMCMMOH 
aT COTp~',1J,fmqeCTBa C nOTepneBIIIIij:M, a. TaKlICe aprYMeHT 
COrJIaCHO KOTOPOMY cocpe~OTOtieHMe BHMMaHHH Ha POJIb 
rrOTepneBIIIero MOllCeT npe~OCTaBMTb npe~ynpe~eHMIO npec
TynJIeHMH HOBbIe B3rMbI. 

6. MHorMe ytiaCTHMKH OTMeTMJIM, tiTO nOTepneBIIIMM npecTyn
JIeHMH OKa3bIBalOT nOMO~b H OTJIHtiHble OT yrOJIOBHO-npaBoBoH 
CHCTeMbI MHCTaH~MH. 06JIertieHMe nOJIOllCeHHH nOTepneBIIIero 
HBJIHeTCH KaK pa3 O~HOH H3 nepBHtiHb~ ~eJIeM ~bJIlICHOrO 
06~ecTBeHHoro CTPOH M npaBOBoro nOPH~Ka. KpoMe Toro, 
rrOMO~b KOTOPYIO OKa3bIBalOT nOTeprreBIIIMM npecTynJIeHHH 
HeJIb3H CtiHTaTb OT~eJIbHOH ccIJepoM HHTepeCOB, KOTopaH 
6bIJla 6bI OT~eJIeHa OT ~pyrHx Mep, HanpaBJIeHHbIX Ha nOMO~b 
JIIO~eM, KOTopble TepneJIM y6bITKH HJIH YTpaTbI. TIoTep
neBIIIeMY nOMoralOT Hanp. CMCTeMbI 3~paBooxpaHeHMH, 
CO~MaJIbHOrO 06eCnetieHHH M yxo~a 3a 6JIarOCOCTOHHMeM 
~eTeH. BHHMaHHe CJIe~OBaJIO 6hl 06paTHTb H He TOJIbKO 
Ha peTpoaKTHBHble MepbI, Hanp. Ha CXeMbI B03Me~eHHH y6bITKOB 
nOTepneBIIIeMY, a TaKlICe Ha npe~oxpaHeHHe npecTynJIeHHH. 
PMCK rpallC~aH CTaTb nOTepCeBIIIMM npecTynJIeHMH MOllCHO 
YMeHbIIIMTb BCeMg MepaMM YJIytiIIIeHHH BocnHTaHHH M B03MOllC
HOCTeH ceMeH BHYIIleHHH nOJIOllCHTeJIbHbIX CO~MaJIbHbIX ~eHHOC
TeH, BceMM B03MOllCHbIMM nYTHMM YJIytiIIIeHHH lICMJI~HbIX 
YCJIOBMM, TPY~OBOM 3aHHTOCTM HaCeJIeHHH H 06~MX YCJIOBHH 
lICM3HH, nYTeM pa3BHTHH Ha~HOHaJIbHOH 3KOHOMHKH CTpaH, 
a TaKlICe nYTeM OC~eCTBJIeHHH OC06b~ nJIaHOB npe~ynpe~eHHH 
rrpecTynJIeHHH. 

7. B OCHOBe BMKTHMHOH nOJIMTHKM ~OJIlICHbI JI8l1CaTb MeCTHble 
TP~H~HH M MeCTHbIH OIThIT, OHa ~OJIlICHa TaKlICe COOTBeTCTBO
BaTb YPOBHIO C03HaHMH HaCeJIeHHH. K TOMY lICe He06xo~MMO 
npOBeCTH HCCJIe~OBaHHH a HaCTO~Hx He~OCTaTKax B nOJIOllCe
HHH nOTeprreBIIIero MCXO~H H3 Taro KaK nOTepneBIIIHM OC03-
Ha8T 3TH He~OCTaTKH. Hanp. 06paTHJIH BHHMaHHe Ha TO,tiTO 
B onpe~eJIeHHb~ CTpaHax HCCJIe~OBaHMH nOKa3aJIH, tiTO 
CMCTeMbI npe~JIOllCeHMH KOMneHca~HH no'repneBIIIMM H3 rocy
~apCTBeHHb~ cIJOH~OB He YJIytiIIIMJIM OTHOIIIeHHH nOTepneBIIIMX 
K yrOJIOBHO-npaBOBOH CHCTeMe. ~aJIee 6bIJIO OTMetieHO, 
tiTO npaBOBble peIIIeHHH - He~OCTaTOtiHbI, MX HYllCHO TaKlICe 
oc~eCTBMTb. 
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3. AflbTEPHATllBbI K YrOJIOBHO-ITPABOBOl1 CHCTEME 

8. 06CYiK,lJ;eHI-Ie am,TepHaTHB K yrOJIOBHO-rrpaBoBoH CHC
TeMe OXBaTHJIO KaK oqlHUHaJIbHbIe TaK H HeocPHUHaJIbHbIe 
CHCTeMbI. EbIJIO OTMetIeHO, tITO rocy.n;apCTBO H rroTeprreBIIlHH 
MorYT rrOHHMaTb rrpHBo.n;HBIIlHH K BHKTHMH3aUHID CJIytIaH rro 
pa3HOMY, TaK~e KaK MorYT c~eCTBOBaTb pa3JIHtIHH B rrOHH
MaHHH rrpHHHTb~ B ueJIHX 06JIertIeHHH rrOCJIe.n;cTBHH BHKTH
MH3aUHH Mep. MHor.n;a rroTeprreBIIlHH Mo~eT He COrJIaCHTbCH 
C peIIleHHeM racy.n;apcTEa 06 orrpe.n;eJIeHHH CJIytIaH yrOJIOBHb~ 
H 0 He06xo.n;HMOCTH BOBJIetIeHHH yrOJIOBHO-rrpaBoBoH C-HCTeMbI. 
CCbIJIaJIHCb H Ha TO, tITO 60JIbIIlOe KOJIHtIeCTBO HapYIIleHHH 
OCTaeTCH BHe yrOJIOBHO-rrpaBOBOH CHCTeMbI. Bo MHorHX 
CJIytIaRX STO HBJIHeTCH CJIe.n;CTBHeM Toro, tITO rrOTeprreBIIlHH 
HaIIleJI .n;pyroe peIIleHHe KOHcPJIHKTa - peIIlHJI, tITO .n;eJIO 
HBJIHeTCH MaJIOBa~Hb~ HJIH rrpoH.n;eHHb~, rrOpBaJI OTHOIIleHHH 
C HapYIIlHTeJIeM, CTaJI BBeCTH rreperOBopbI C HapYIIlHTeJIeM 
JIH60 Ha .n;06POBOJIbHOH OCHOBe JIH60 rrocpe.n;CTBOM YCrlJIHH 
rrocpe.n;HHKOB H ap6HTpa~a.HJIH p8IIlHJI KOHcPJIHKT C rrpHMeHe
HHeM CHJIbI. 'ITO KacaeTCH rrO(;JIe.n;HeH B03MO~Hoc'rH 6bIJIO 
OTMetIeHO,tITO -XOTH Ha CaM03~HTY H CMOTpeJIH CKB03b 
rraJIbUbI - c~eCTBOBaHHe orraCHOCTH rrpeYBeJIHtIeHHH caMO-
3~HTbI ( Harrp. rrpHM8HeHHH OP~HH, a TaK~e 60JIbIIlOrO 
COUHaJIbHOrO pHCKa rrOHBJIeHHH HBJIeHHH THrra "KOMHTeTOB 
6.n;HTeJIbHOCTH ) HBJIHeTCH cPaKTOM. 

9. IToTeprreBIIlHH Mo~eT TaK~e HCKaTb rrpe.n;oxpaHeHHH rrpOTHB 
rrpo.n;OJI~aIOmeHcH HJIH o~H.n;aHHoH BHKTHMH3aUI1H rrpH6eraH 
K rrOMOmH Mep rrpe.n;oxpaHeHHH rrpecTyrrJIeHHH HJIH 06paTHTbcH 
K opraHH3aUHHM THrra TOBapHmeCKOrO cy.n;a, K CTpaXOBb~ 
KOMrraHHHM HJIH K rocy.n;apCTBeHHb~ opraHaM .n;JIH rrOJIyqeHHH 
KOMrreHcaUHH HJIH .n;pyroro 06CJIY~HBaHHH, 

10. B STOH CBH3H 06paTHJIH BHHMaHHe Ha T.H. "PHTyaJI 
rrepeoueHKH" B KOTOPOM rroTeprreBIIlHH CTapaeTCH rrepeoue
HHBaTb rrepcrreKTHBb1 CB08H ~H3HH B CBeTe HeO~H.n;aHHoro 
CJIytIaH - BHI~THMH3aUHH. ITcHXOJIOrHqeCKH Mo~eT 6bITb 
Ba~Hee, tIT06b1 rroTeprreBIIlHH CTaJI YBepeHHb~. B TOM, tITO 
CJIyqaH 6bIJI HeHOpMaJIbHbn,~ H tITO rrOHHMaHHe 11M ~H3HH H 
oueHeHHb1e HM ueHHOCTH He HBJIHIDTCH HaCTOJIbKO OTKJIOHeH
Hb~H, qTO OHH Tpe60BaJIH 6b1 KOMIIeHcaUHH. CCbIJIaJIHCb 
H Ha CJIytIaH rrOTeprreBIIlHX, KOTopb1e C006mHJIH 0 rrpeCTYII
JIeHHH IIOJIHueHCKHM, XOTH H HMeJIH peaJIHCTHtIeCKOe rrpe.n;
CTaBJIeHHe 0 TOM, tITO .n;aHHoe rrpecTyrrJIeHHe rrOJIHueHCKHM 
rrpOHCHHTb He y.n;aeTCH; .n;aHHb1e rrOTeprreBIIlHe, Ka~eTCH, 

HCKaJIH rrpeiK,lJ;e Bcero CHMrraTHH H ycrroKaHBaHHH. 

lL 06paTVIJIH TaK~e BHHMaHHe H Ha COBpeMeHHb1e BapHaHTb1 
rrpHIDTOB HJIH y6e~Hm, B KOTOPb~ CMOTPHT CKB03b rraJIbUb1 
Ha rrOBe.n;eHHe, KOTopoe Ha .n;pyroM MeCTe CtIHTaJIH 6b1 rrpec
TyrrHbll~ ( B KaqeCTBe rrpHMepa MO~HO Ha3BaTb rrpHMeHeHHe 
aJIKOrOJIbHb~ HarrHTKOB HJIH .n;a~e HapKOTHtIeCKHX BemeCTB 
B MOJIo.n;e~Hb~ KJIy6ax ) HJIH Ky.n;a rrpeCTYIIHHKH MorYT 
H.n;TH Ha BpeMH, KOTopoe Tpe6yeTcH .n;JIH YJIa~HBaHHH rrOJIO-. 
~eHHH 6e3 IIpHBJIeqeHHH rocy.n;apCTBeHHb~ opraHOB. 
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13. Ba~HeHlliaH naparrnenbHaH CHCTeMa BKnIDqaeT 
He TonbKO 06~He CHCTeMbl KaK Hanp. s~paBooxpaHeHHe, 
CHCTeMbI COU;HanbHoro 06eCneqeHHH H 06eCneqeHHH 6naro
COCTOHHHH ~eTeH, a TaK~e CHCTeMbI C 60nee cneU;HqmqeCKHMH 
~OPMaMH nOMO~H - Hanp. rpa~~aHCKHH cy~ H CTpaXOBaHHe. 
3THX CHCTeM He cne~yeT OT~enHTb ~pyr OT ~pyra HnH OT 
yrOnoBHo-npaBOBOH CHCTeMbI, a Ha060pOT HX HY~HO paCCMaT
pHBaTb B KaqeCTBe COCTaBHbIX qaCTeH u;enOH CHCTeMbI. 
TIapannenbHble CHCTeMbI s~~aIDT He TonbKO HHTepeCbl nOTep
TIeBlliHX npecTynneHHH, npHMeHeHHe napannenbHOH CHCTeMbl 
He Tpe6yeT BHKTHMHsaU;HH npecTynneHHe~1. CaM STOT 
cpaKT Mo~eT npHBeCTH K TOMY, qTO STH CHCTeMbI COOTBeTCT
BYIDT HHTepecaM nOTepneBWHX nyqwe ~pyrHx CHCTeM. 
B KaqeCTBe npHMepa npHBenH cnyqaH, qTO rp~~aHCKHe 
npoU;e~YPbI MO~HO HcnonbsOBaTb ~nH nonyqeHHH KOMneHcaU;HH 
OT 60nbHHU;bI sa HenpaBHnbHoe neqeHHe, B TO BpeMH KaK 
~OCTH~eHHe nonyqeHHH KOMneHcaU;HH sa npecTynHYID He6pe~
HOCTb Bpaqa npH neqeHHH 60nbHoro SHaqHTenbHO TpY~Hee 
ecnH ee Tpe6YIDT OT qneHOB neq~ero KOnJleKTHBa. COOT
BeTCTBeHHO, opraHbI 3a~HTbI nOTpe6HTeneH MorYT y~OBneT
BOPHTb Tpe60BaHHH B cnyqae 06BHHeHHfl B 06MaHe nyqwe qeM 
B cnyqae nepe~aqH ~ena cy~y. Ebmo TaK~e 06p~eHO BHH
MaHHe Ha npHMeHeHHe rpa~~aHCKoro WTpacpa, Hanp. 3a 
HaCHnbCTBeHHoe conpOTHBneHHe npHKasy; B HH~epnaH~ax 
STOT rpa~~aHCKHH lliTpacp MO~HO nnaTHTb nOTepneBllieMY. 

14. Oc060e 3HaqeHHe npH~aBanH TOMY, qTO anbTepHaTHB
Hble K yronOBHo-npaBoBoH CHCTeMe CHCTeMbI MorYT ~aTb 
MHoro TaKHX BH~OB 06cny~HBaHHH, KOTopble yronoBHO
npaBoBoH CHCTeMe He no CHnaM. HanpHMep qaCTO 6bffiaeT, 
qTO nOTepneBWHH Tpe6yeT Heo~nO~HOH peMOHTHOH nOMO~H, 
cHa6~eHHH BpeMeHHbW ~Hn~eM HnH ~pyrHx ycnyr, a TaK~e 
nOMO~H B 06nerqeHHH TpaBMbl H nocne~CTBHH BHKTHMH3aU;HH. 
Ebmo c~enaHO npe~no~eHHe cornaCHO KOTOPOMY HeKOTopble 
HS STHX BH~OB 06Cny~HBaHHH 6bmH XOTH 6b1 qaCTHqHO 
aCCHrHHpOBaHbI cpe~CTBaMH, KOTopble 06blqHO C06HpaIDT 
OT npecTynHHKoB B BH~e lliTpacpoB. 

15. OTMeTHnH ponb 06H3aTenbHoro H ~06poBonbHoro 
CTpaXOBaHHH. KpynHble no CBOHM MalliTa6aM CTpaXOBble 
CHCTeMbl n03BonHIDT nOTeHU;HanbHbW nOTepneBlliHM ~OCTH
~eHHe KOMneHcaU;HH 3a He60nblliYID CTpaXOBYID npeMHID. 
B STOH CBH3H OTMeTHnH e~e pas, qTO HaU;HOHanbHb1e CHC"': 
TeMb1 3~paBooxpaHeHHH npHHOCHT nonbSY BceM BXO~~HM 
B c~epy HX ~eHCTBHH - HeCMOTpH Ha TO, qTO HBnHeTCH 
npHqHHOH 06p~eHHH K Me~HU;HHCKOH nOMO~H. B CTeneHH 
paSBHTHH BceCTopOHHeH CTpaXOBOH CHCTeMb1 HanpaBneHHOH 
Ha 6naro HaceneHHH c~eCTBYIDT 3HaqHTenbHble pa3nHqHH. 

4. YJIyqIIIEHlliI B C<PEPE YI'OJIOBHO-rIPABOBOI1 CHCTEMbI 

16. B 06Cy~~eHI1H ynyqWeHHH B yronOBHo-npaBoBoH CHC
TeMe 06paTHnH BHHMaHHe Ha B3aHMYID CBH3b Me~~y CHCTeMOH 
H nOTepneBWHM. C O~HOH CTOPOHbl nOTepneBlliHH nOMoraeT 
yronOBHo-npaBoBoH CHCTeMe CBOHM nepeCKaSOM 0 npecTyn
neHHH, .npe~OCTaBnHH HHcpopMaU;HID H ~OKa3aTenbCTBa, a 
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TaKJKe YtIaCTBYH B "CY,Iie6HOH rrCMXO,IipaMe") a C ,IiPyroH 
CTOPOHhl yronoBHo-rrpaBOBaH CMCTeMa orrpe,IienHeT BMHOBHYID 
CTOPOHY M YCTaHaBnMBaeT MOTMBbI ,IinH rrpe,Iil'JHBneHMJI 
rrpaBOBoro MCKa rrpOTMB Toro) HarrpaBnHeT M Y3aKOHMBaeT 
8MOU;MOHanbHble rroTpe6HOCTM rrOTeprreBlIIero BO l;I~eHMM) M 
rrpe,IinaraeT B03MOJKHOCTb ,IinH Tpe60BaHMH BbIIIO:rIHeHMH 
06H3aHHOCTM 3arna,IiMTb rrpMtIMHeHHbIH Bpe,Ii. 

17. MHorMe M3 YtIaCTHMKOB o6paTMnM BHMMaHMe Ha rroTpe6-
HOCTb oc~eCTBneHMH ynYtImeHMH B cY,Iie6HOH rrpOu;e,Iiype. 
3TU ynYtIlIIeHMH ,IiOnJKHbI 6bInM 6b! KacaTbCH YJKe rrepBbIX KOH
TaKTOB rrOTeprreBlIIero C cMcTeMoH) T.e. 06bNHO - 8TO 
KacaeTCH KOHTaKTOB C rrOnHu;eHCKMMH. EcnM rroTepneBlIIFH 
B TetIel-me 8Toro rrepBoro KOHTaKTa CTanKMBaeTCH C paBHO
,IiYlIIHOCTbID M BpaJK,Iie6HOCTb~, Y Hero HeT JKenaHMH BbffiCHMTb 
,Iieno B BbIlIIeCTO~MX opranax. YKa3anM TaKJKe Ha TO) tITO 
rrOnHu;eHCKMe OKa3bIBaIDT 06~YID rrOMO~b nOTepneBIIIMM; 
Ha rrpaKTMKe OHM MorYT OKa3aTb HeMe,IineHHYID rrOMO~b M 
,IiaTb COBeTb1. ,UOBonbHO tIaCTO rronMu;eHCKHe pelIIaIDT 
rrp06neMY K Y,IiOBneTBopeHMID rrOTeprreBlIIeMY M n08TOMY HeT 
Heo6xo,IiMMOCTM rrpMHHTMH Mep ,IinH rrpOBe,IieHMH ,Iiena B 
BbIlIIeCTO~Me CY,Iie6Hb1e OpraHb!. 

18. 06cY,IiMnM paSnMtIHble Me TO,IibI BbI,n;BMJKeHMH CY,Iie6HOrO 
,Iiena B CY,Ii. B HeKoTopbIX cTpaHax ,Iiena TMna nerKoro 
TeneCHoro rrOBpeJK,IieHMH M KneBeTbI HBnHIDTCH ,IienaMM 
tIaCTHOro 06BMHeHMH; B 8TMX cnYtIaRX TonbKO rrOTepneBIIIMH 
MOJKeT rrpe,Ii~HBMTb MCK. B cnYtIae JKanOBaHMH Ha oCKop6ne
HMe rrpOKYPOP He MOJKeT npe,Ii~HBMTb MCKa 6e3 rrpHMoro 
cornaCMH MCTeu;a.( npe,Ii~HBneHHe MCKa HCXO,IiH M3 cornaCMH). 
OTMeTMnM) tITO rrpMMeHeHMe tIaCTHOro 06BMHeHMH M rrpo
u;e,IiYPb1 npe,Ii~HBneHMH MCKa MCXO,IiH M3 cornaHMH MMeeT 
TeH,IieHU;MID B paClIIHpeHHID) tITO ,IiaeT nOTepneBlIIeMY 60nblIIe 
B03MOJKHOCTeH KOHTponMpOBaTb YCTaHOBneHHble KpMTepMM. 
YCTaHOBneHO) BCe-JKe) Hanp. B qexocnOBaKMM) tITO CMC-
TeMa tIaCTHOro 06BHHeHMH pacrrpOCTpaHHeTCH H He BbI3bIBaeT 
B03paJKeHMH. Ho Hanp. B ffiBeU;MM c~ecTByeT HanpaBneHHe 
npOTMB pa3pelIIeHMH npHMeHeHHH tIaCTHOro o6BMHeHMH) ecnH 
rrpe,Ii~HBneHMe MCKa - B MHTepecax o6~ecTBa MnM c~eCTBYIDT 
,IiPyrMe rrpMHYJK,Iia~Me rrpMtIMHbI. 

19. TIoTepneBlIIeMY Cne,IiOBanO 6hl ,IiaTb MH~opMau;Hro 0 ero 
rrpaBax M 0 ,IiocTynHbIX cMcTeMax rrOMO~M M nO,Ii,IiepJKKM; 
nOTeprreBlIIHH HYJK,IiaeTCH B rrOMO~M) KaK npaBMno) 60nblIIe 
Bcero cpa3Y nocne rrpecTynneHMH) B TO BpeMH KaK rrony
tIeHMe KOMrreHcaU;MM tIepe3 cy,Ii T.pe6yeT) o 6bItI HO ) 60nblIIe 
BpeMeHM. PaCXO,l.:\b1 MnM CnOJKHOCTb rrpOu;e,Ii;)/phl He ,IiOnJKHb1 
MelIIaTb rrOTeprreBlIIero B 3a~MTe ero rrpaB. TIoTeprreBlIIeMY 
Cne,IiyeT ,IiaTb HH~opMaU;HID 0 rrpOXOJK,IieHMM ero rrpou;ecca. 
TIoTeprreBlIIero Cne,IiOBanO 6b1 rrpe,IiCTaBHTb B cY,Iie. 
TIPMHHTb1e B cY,Iie MepbI He ,IiOnJKHb1) TaKJKe) rrpMtIMHMTb 
rrOTeprreBlIIeMY ,IiOrrOnHMTenbHble CTpa,IiaHMH HnM HeY,Iio6cTBO. 
KpOMe Toro) tITO KOH~M,IieHU;ManbHOCTb - B HHTepecax npaBO
HapYlIIMTenH) KOH~M,IieHU;ManbHOCTb cnYtIaH cnYJKMT M HHTe
pecaM rrOTeprreBlIIero. K CKa3aHHOMY MOJKHO ,Iio6aBHTb) tITO 
npOCTopbI ,IimI YCOBeplIIeHCTBOBaHMH MOJKHO YBH,IieTb H B OTHO
lIIeHMHX) BocrrHTaHmr M paCIIIHpeHHH B03MOJKHOCTeH opraHOB 
BnaCTH. 
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20. CJIe~yeT TaKlKe 06CY,l:\I1Tb pelIIeHl1e 0 BOSMOlKHOM 
OTKa3e OT rrpl1HHTI1H Mep 11 OKOHqaTeJIbHOe pelIIeHl1e 0 
BI1HOBHOCTI1, ¢aKTophl YCTaHaBJII1BaID~I1e CBH3b Me~y rrpec
TyrrHI1KoM 11 rrOTeprreBlIII1M ~o, BO BpeMH 11 rrOCJIe rrpecTyrr
JIeHI1H. B KaqeCTBe rrpl1Mepa CCbIDaJIl1Cb Ha rroTpe6Hoc.Tb 
B npoBoKaql1oHHoM 11JII1 rrpl1Hy~eHHoM rrOBe~eHI1I1 co CTOPOHbI 
rroTeprreBlIIero, rrOrrbITKI1 rrpec TyrrHI1Ka OrpaHl1ql1Tb rrOCJIe~c TBI1H 
CBoero rrpecTyrrJIeHI1H 11 TaKlK8 Ha TY rrOMO~b, BKJIIDqaH 
B03Me~eHI1e y6bITKOB, KOTOPyrO rrpecTyrrHI1K lKeJIaeT OKa3bIBaTb 
rrOTeprreBlIIeMY. Bce lKe B rrOCJIe~HeM cnyqae 6bIDI1 c.:o;eJIaHbI 
orOBOpKI1 KacaHCb pa3pelIIeHI1H OTKa3~ OT rrpl1HHTI1H Mep 
BO Bcex Tex cnyqaHX, B KOTOPbIX B03Me~eHl1e y6bITKOB 6bIDO 
c~enaHo, rrOCKOJIbKY STO MOlKeT rrpl1BeCTI1 K pa3JIl1qI1HM 
B paCCMOTpeHI1I1 O~I1HaKOBbIX rro ~pyrl1M rrapaMeTpaM CJIyqaeB. 

21. O~HOH I1S Be~~I1X TeM ~I1CKyCCI1I1 6bIDO paCCMOTpeHl1e 
POJII1 KOMrreHcaJJ;1111 11 B 'iaCTHOCTI1 B03Me~eHI1H y6bITKOB 
HenOCTpe~CTBeHHO rrpecTyrrHI1KOM. rro~ KOMrreHcaJJ;l1eH 
He CJIe~yeT rrOHI1MaTh TOJIhKO ~eHelKHYID rrOMO~b rrOTeprreB
IUeMY; B03Me~eHI1e y6bITKOB rrOTeprreBlIIero co CTOPOHbI 
rrpecTyrrHI1Ka I1MeeT TaKlKe BalKHble CI1MBOmiqeCKI1e 11 rrCI1XOJIO
rl1qeCKl1e ¢YHKJJ;I1I1. 8TO CJIYlKI1T 3~I1TOH rrOTeprreBlIIero 
11 rrO~qepKI1BaeT MOpaJIbHYID OTBeTCTBeHHOCTb rr~ecTyrrHI1Ka 

3a rrpI1QI1HeHHblli 11M Bpe~. 

22. 06paTI1JII1 BHI1MaHI1e Ha aJIbTepHaTI1BHhle CI1CTeMbI o6ec-
rreQeHI1H B03Me~eHI1H y6bITKOB rrpecTyrrHI1KOM, KOTopble 
C~eCTBYIDT PH~OM C Cl1CTeMOH paCCMOTpeHI1H ~eJIa B cy~e. 
EbIDa OrrI1CaHa ¢paHJJ;y3cKaH CI1CTeMa rp~aHCKoro rrpaBa. 
B STOH CI1CTeMe rpa~aHCKI1H I1CK rro~aIDT Qepes cy~. 
He~OCTa'rKOM STOH CI1CTeMbI MOlKHO HaSBaTb TO, 'iTO o¢opMJIe
HI1e I1CKa ,!J;eJIaeTCH rrOTeprreBlIII1M, KTO MOlKeT 6bITh B 3aT
pY~HeHHOM rrOJIOlKeHl111 6e3 rrpaBOBOH rrOMO~I1. OTMeTI1JII1, 
QTO B ':lexOCJIOBaKI1I1 rrpOKYPOP MOlKeT caMOCTO.F.lTeJIbHO 
rrepe~aBaTh Ha paCCMOTpeHI1e I1CKI1 OT I1MeHI1 rrOTeprreBlIIero. 
npyraH CI1CTeMa c~ecTByeT Harrp. B COe~I1HeHHbIX illTaTax. 
COrJIaCHO ~aHHOH CI1CTeMe rrpecTyrrHI1Ka'NOlKHO OCBo60~I1Tb 
rrOCJIe npe~BapI1TeJIhHOrO rrOCJIYlIII1BaHI1H I1JII1 OCBo60~I1Tb 
YCJIOBHO Ha rropYKI1 C YCJIOBI1eM, QTO OH B03M8GTI1JI 
y6bITKI1 rrOTeprreBlIIeMY. B ~aHHOM CJIYQae rrpaBO 3aKOHO
~aTeJIbHOH I1HI1JJ;l1aTI1Bhl I1MeeT rrpOKYPOP, QTO HBJIReTCH 
rrOJIOlKl1TeJIhHOH QepTOH CI1CTeMbI. Ha rrpaKTI1Ke, Bce-lKe, 
rrpaBOM pelIIeHI1R nOJIh3yeTcR Harrp. I1HCrreKTopbI, KOTopble 
MoryT OKa3aTbCH B rrpOTI1BOpeQI1BOM rrOJIOlKeHI1I1 rrpe~CTaBJIRH 
opraHbI SaI1HTepeCOBaHHbIe B y~aQHOM npI1cnOC06JIeHI1I1 
npecTynHI1KoB B 06~eCTBO 11 C ~pyroH CTOPOHhl paCCMaTpI1BaR 
saKOHHbIH I1CK rrOTeprreBlIIero. B KaQeCTBe TpeTheH CI1CTeMbI 
6bIDa Ha3BaHa aHrJII1HCKaH CI1CTeMa KOMDeHcaJJ;I1I1. B STOH 
CI1CTeMe KOMrreHcaJJ;I1H HBJIReTCH aJIbTepHaTI1BOH HaKa3aHI1ID: 
rocy~apcTBO 6epeT B03Me~eHI1e y6bITKOB 11 nepe~aeT ero 
rrpecTyrrHI1KY. B STOH CI1CTeMe l1HI1JJ;l1aTI1Ba rrpl1H~JIelKI1T 
rrpOKYPOPY, HO B ~aHHOM CJIYQae HeT KOH¢JII1KTa MelK~y 
I1HTepeCaMI1 0 8Ta CI1CTeM1;!, OJJ;eHI1BaeTCH BbICOKO TeM, KTO 
OTHOC":['ICR K nOJIYQaTeJIRM KOMrregCaJJ;I1I1, rrOCKOJIbKY ):IaHHaR 
CI1CTeMa 06eCrre'iI1BaeT 60JIee npHMyro CBR3h MelK~y npec
TynJIeHI1eM, cy~e6Hbw rrpOJJ;eCCOM 11 KOMrreHcaJJ;I1eH. 
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23. Ebr:JIl1 OTMe'ieHbI BOSMOlKHOCTl1 06eCrre'ieHH.f.I BOSMern;eHH.f.I 
y6bITKOB rrocpeJ;J;CTBOM TIOpeMHoro TPY,Ila l1JIH rrpHHY,IlHT8JIbHOrO 
TPY,Ila B c~epe 06rn;ecTBeHHoro 06CJIYlKHBaHH.f.I. KacaflCb 
CKasaHHoro 6bIJIl1 C,IleJIaHbI orOB OPKH nOTOMY, 'iTO Harrp. 
BO MHorHX CJIY'ia.f.IX rrpHrOBopbI K TlopeMHOMY SaKJIIO'ieHHIO 
OCTaIOTC.f.I HaCTOJIbKO KOpOTKl1Ml1, 'iTO B 06rn;eM TaKa.f.I CHC
TeMa Heocyrn;ecTBHMa. 

24. EblJIl1 orrHcaHbI paSJIH'iHhle CHCTeMbI rOCY,IlapCTBeHHOf! 
KOMrreHCaIJ;HH rrOTeprreBIIIeMY npecTynJIeHH.f.I. OTMeTHJIH, 
'iTO, KaK npaBHJIO, 3TH CHCTeMbI pacnpOCTaH.f.IIOTC.f.I TOJIbKO 
Ha nOTeprreBIIIHX, KOTopbIe CTpa,IlaIOT OT nOCJIe,IlCTBHH cepbes
Hbcr HaCHJIbCTBeHHbcr npecTynJIeHHH. Y'iaCTHl1Kl1 C'iHTaJIH, 
'iTO eCJIH ::lTO TOJIbKO BOSMOlKHO - CHCTeMa BOSMern;eHH.f.I 
y6bITKOB HS rOCY,IlapCTBeHHbcr ~OH,IlOB ,IlOJIlKHa 6bma 6bI 
OCTaTbC.f.I Ha BTOPOM MeCTe no cpaBHeHl1IO C BOSMern;eHHeM 
y6bITKOB HenOCpe,IlCTBeHHO npecTyrrHHKOM. 

25. ITpe,IlCTaBHTeJIb EBponeHcKoro COB eTa orrl1caJI EBponeHC
Koe COrJIaIIIeHHe rro KOMneHCaIJ;HI1 yrn;ep60B nOTeprreBIIIHM 
HaCHJIbCTBeHHbcr npecTynJIeHHH, KOTopoe 6bIDO 0,Il06peHO 
KOMHTeTOM MHHHCTPOB EBporreHCKoro COBeTa B l1IOHe 1983 r. 
XOTfl OTBeTCB8HHOCTb sa KOMneHCaIJ;l1IO rrepBOHa'iaJIbHO HeceT 
npecTynHHK, cyrn;ecTByeT l1 nOTpe6HocTb B C11CTeMe 
rocY,IlapCTBeHHoH KOMneHCaIJ;HH, 'iTO OTpalKaeT COIJ;HaJIbHYIO 
COJIH,IlapHOCTb nOTeprreBIIIeMY 11 O,IlHOBpeMeHHO OTMeHfleT 
MeCTb 'iaCTHOro xapaKTepa. COrJIaIIIeHHe YCTaHaBJI11BaeT 
rvIHHI1MaJIbHble CTaH,IlapTbI ,IlJI.f.I KOMrreHCaIJ;l10HHOH CHCTeMbI. 
COrJIaIIIeHHe pacnpOCTpaH.f.IeTC.f.I Ha cepbeSHhle H rrpe,IlHaM8peH
Hble npeCT,1lrrJI8HH.f.I, KOTOPbI8 rrpHBO,Il.f.IT K T8JIeCHOMY rrOBp8}f(
,IleHHIO HJIH 60JI8SHH, 11 OHO 068Crre'iHBa8T KOMrr8HCaIJ;HIO 
Harrp. nOT8pH sapa60TKa l1JIl1 nOKpbma8T paCXO,IlbI sa peMOHT, 
M8,IlHIJ;HHCKOe 06CJIYlKHBaHl18 H rroxopOH. 

5. ITOTEPITEBillHB H ITPEnYITPE~nEHHE ITPECTYITHOCTH 

26. B BHKTHMOJIOrl1'ieCKl1X HCCJIe,IlOBaHl1.f.IX YCTaHOBJI8HO 
60JIbIIIOe KOJIH'i8CTBO ,IlaHHbcr, KOTOPbI8 rrpO.f.IBHJIH BOSMOlKHbI8 
CB.f.I3H M8lK,I\Y nOTeprr8BIIIHMl1 C Onp8,IleJIeHHbWH xapaKTepl1CTl1-
KaMl1 H caMOH BHKTHMl13aIJ;118H •. T8PMl1H "06pa3 lKl13HH" 
6hlJI HCnOJIb30BaH B IJ;eJJ.f.!X 06.f.ICHeHH.f.I, rrO'ieMY HeKOTopbI8 
JIIO,IlH C Orrp8,IleJI8HHOH xapaKT8pHcTHKOH H C orrpe,Il8JI8HHbWH 
MO,IleJI.f.IMl1 rrOBe,IleHl1.f.I 'iarn;e ,IlPyrHx CTaHOBflTC.f.I 06'b8KTaMl1 
npecTynJI8Hl1H. 

27. OrrHCaJIH M8xaHHSM C nOMOrn;bIO KOTOPbIX nOTeHIJ;HaJIbHbI8 
nOTepn8BIIIHG CTapaIOTC.f.I np8,Ilynp8,IlHTb npecTyrrJIeHl1.f.I. 
O,IlHa 113 06rn;HX KaTerOPHH - "H36elKarom8e rrOB8,Il8Hl18", 'iTO 
os Ha'iaeT, 'iTO nOT8 HIJ;l1aJIbHbIH nOT8pn8BIIIHH C TapaeTC.f.I H36 e
lKaTb cHTyaIJ;HH, KOTOPbI8 OTJIH'iaIOTC.f.I BblCOKOH CTerr8HbIO 
pl1CKa, ::lTO B03MOlKHO Hanp. H8 BbcrO,Il.f.I HS ,IlOMa, rr8p883lKa.f.I 
B 60JI8e Ha,IlelKHOe MeCTO lKl1TeJIbCTBa l1JIl1 MeH.f.I.f.I CBOl1 pac
BJI8KaTeJIbHb18 npHBHlfKH. ITO,Il06HbIe H3MeH8Hl1.f.I rrOBe,Il8HH.f.I 
H8 ,IlOJIlKHhl OC068HHO MeIIIaTb HOpMaJIbHOH lKHSHH, HO OHH 
MorYT rrpHBeCTH K H8lK8.naT8JIbHbIM COIJ;l1aJIbHbW nOCJIe,IlCTBH.f.IM, 
Harrp. COS,IlaBa.f.I aTMoc~epy 60.f.ISHl1. 3Ta 60.f.ISHb MOlKeT 
npHB8CTl1 K TOMY, 'iTO np8cTyrrJI8HHe CTaHOBHTC.f.I caMO 
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.c060~ pa3YMeeBNHMCH, 06naCTH H cHTya~HH, KOTOPh~ 
cTaparoTcH H30eraTb, CTaHOBHTCH He~OCTaTOqHO Haonro~eH-
HhIMH co CTOPOHh1 06~eCTBa, a 3TO rrpHBe~eT K rrOBhINeHHro 
pHCKa Tex, KTO He MorYT cHTya~HM H oonaCTeM H30e~aTb. 

28. EbInH om1caHh1 TeH~eH~HH, KOToph1e rrpHBenH K B03pac-
TaHHro KOnHqeCTBa aHanH30B rrpecTyrrHh~ cnyqaeB, ~enbro 

aHanH30B 6hInO ynyqNeHHe rrpe~yrrpe~eHHH rrpecTyrrHoCTH. MHorHe 
H3 rrpecTyrrHHKoB OKa3anHCb "PH~OBhIMH rp~aHaMH", KOToph1e 
He COBepNHnH 5b1 rrpecTyrrneHHH, ecnH 5hl He rrorrMH B OCOOO 
coona3HHTenbHoe rrono~eHHe. AHanH3 cnyqaeB HarrpaBneH 
Ha YMeHbNeHHe KOnHqeCTBa rrpecTyrrneHHM rrYTeM YMeHbNeHHH 
B03MO~HOCTeM Ha HX COBepNeHHe. 3TO MO~HO ~enaTb C rroMo~bro 
HH<popMa~HOHHh~ KaMrraHHM H HH~HBH~yanbHoM KOHcynbTa~HH 
o HeooXO~HMOCTH H3MeHeHHH orrpe~eneHHh~ Mo~eneM rrOBe~e-
HHH, rrocpe~CTBOM 60nee aKTHBHOM ~eHTenbHOCTH rronHQHH 
rro rrpe~yrrpe~eHHro rrpecTyrrHocTH ( HarrpHMep ynyqNaH 
CTopO~HeBYro ~eHTenbHOCTb ) H rrocpe~CTBOM rrpHHHTHH Mep 
~nH rrpe~oxpaHeHHH B03HHKHOBeHHH CHTyaQHM, rr03BonHro~Hx 
COBepNeHHe rrpecTyrrneHHH ( Hcrronb3YH TeXHHqeCKHe 
Cp8~CTBa, Harrp. 3aMKH, 3aCOBh1 H CHCTeM01 TpeBorH ), 
CHHMaH oo~eKThl rrpeCTyrrneHHM, rrYTeM YCTpaHeHHH cpe~CTB 
~nH COBepNeHHH rrpecTynJIeHHH, H3MeHeHHH YCJIOBHM TaKHWtl 

06pa30M, qTO COBepNeHHe rrpecTynneHHH CTaHOBHTCH MeHee 
peHTaOenbHbIM H rrocpe~CTBOM rreperrnaHHpOBaHHH OKpy~eHHH. 
OTMeTHnH, qTO rrpHHHTHe ~aHHh~ Mep Mo~eT, O~HaKO, rrpH-
BeCTH npOCTO ~ TOMY, qTO rrpecTyrrneHHH rrepeMe~aroTcH 
B HOBhle MeCTa - 3TO rrpaB~HBO, B qaCTHOCTH, B cnyqae 
rrpO<P8CCHOHMbHh~ rrpecTyrrHHKOB. 

29. 3aM8THJIH, qTO Ha MeCTHOM YPOBHe K rrpe~yrrpe~eHHro 
rrpecTyrrHocTH MO~HO rrpHBneqb HarrpHMep coce~OB, NKon, 
rrpe~rrpHHTHM H oo~ecTB - 3TO KacaeTCH KaK rrpe~yrrpe~eHHH 
rr~ecTyrrHocTH HarrpaBneHHoM rrpOTHB qaCTHh~ nHQ, TaK H 
rrpOTHB KonneKTHBOB. OTMeqeHh1 ObInH B03MO~HOCTH CO~Hanb
HOM oxpaHb1, rrocpe~cTBoM qero Harrp. ~06pOBonbHb1e rpyrrrThI 
nH60 caMOCTOHTenbHO nH60 B COTpY~HHqeCTBe C rronHQeMCKHMH 
CMornH ObI opraHH30BaTb Ha6nro~eHHe Harrp. CBoero paMOHa. 
CCbInMHCb Ha XOPONHM orrblT MHorHX COD;HanHCTHqeCKHX 
CTpaH KaCaHCb COTpY~HHqeCTBa Me~y rpa~aHaMH H rronH
~eMCKHMH. Harrp. B Ey~arreIIITe, B BCHTPHH rronHQeMCKHe 
rrpHKperrneHb1 K He60nbIIIHM paMOHaM, BHYTPH KOTOPb~ OHH 
COTpY~HHqaT C rpyrrrraMH ~06pOBonbHb~o Ha MeCTHOM 
YPOBHe MO~HO TaK~e Hcrronb30BaTb rrJIaHHpOBaHHe oKpy~e-
HHH H apXHTeKTYPHb1e pe!IIeHHH ~nH CHH~eHHH pHCKa rrpecTyrr
neHHM. Ebma c~enaHa orOBopKa KacaHCb 3THX Mep, 
rrOCKOJIbKY OHH MorYT rrpHBeCTH K rrpe~CTaBneHHro MeCTHh~ 
~HTeneM 0 TOM, qTO HX rrpaBO Ha HerrpMKOCHOBeHHOCTb 
- B orraCHOCTH. 

30. ITocTyrrHJIO rrpe~no~eHHe cornaCHO KOTOPOMY rocy~apc
TBO MnH MeCTHble BnaCTM CMormr 6paTb Ha ce6H 06H3aHHOCTb 
rrpOBeCTH 06~He KaMrraHHH rro rrpe~yrrpe~eHHro rrpecTyrrHocTH, 
HO 6bInO TaK~e OTMeqeHO, qTO 06~He KaMITaHHH ~o CHX rrop 
OCTMHCb 6e3ycneIIIHhIMH HnH pe3ynbTaThl OCTaJIHCb Hey6e~H
TenbHbIMH; Eonee 3<p<peKTHBHb1e pe3ynbTaTbI ~OCTHrnH 
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KaMrraHMM XapaKTepM3yro~Me orrpe~eneHHhlM TMrr rrOBe~eHMff. 

31. rocy~apcTBo Mo~eT BnMffTb rrpffMO Ha rrpe~yrrpe~eHMe 
rrpecTynHOcTM 'Iepe3 3aKOHo~aTenbHyro M perynMpyro~yro 
~effTenbHOCTb. EcnM KaKaff-TO CMCTeMa ffBHO po~aeT 
rrpecTynHOcTb, a 'IaCTHble nMIJ;a MnM rrpe~npMffTMff He :)KenaroT 
oc~eCTBMTb M3MeHeHMff HarrpMMep M3-3a OOff3HH nOTepM 
rrpMObmM, rocy~apcTBO Mo~eT ~~e YCKOPMTb npMHffTMe 
Mep ~eKpMMMHanH3HpYff ~aHHble rrpecTyrrneHMff. C ~pyroM 
CTOPOHhl ~a~e TeXHH'IeCKHe H3MeHeHHff MorYT MMeTb 
BnHffHHe Ha npe~oxpaHeHHe rrpecTynHoCTM. CCbmanHCb 
Ha OITbIT B fIIBeIJ;HH, r~e ~OKa3aTenbCTBO YCTaHOBneHHff 
nM'IHOCTM rrpM orrnaTe C qeKaMH HeOOXO~MMoe ycnoBHe; 
CKOPO rrocne YCTaHOBneHMff STOM npOIJ;e~YPbI KOnM'IeCTBO 
'IeKOBb~ OOMaHOB CTana 3Ha'IHTenbHO YMeHoWaToCff. 

32. IIpe~no~eHo Obmo TaK~e, 'ITOObI rocy~apcTBO CMorno 
ObI "~e-tPaKTO" H "~e-Iope" OOoffBHTo ~eKpMMMHanM3aIJ;Mro 
3a orrpe~eneHHble rrpecTynneHMff, KOTopble BbI3BaHbI ffBHbIM 
rrpeHeope~eHMeM co CTOPOHbI rrOTeprreBwero B rrpMffTMM 
rrpOCTb~ rrpe~oxpaHMTenbHbIX Mep. 

33. To B KaKoM Mepe MO~HO CTaBMTb Tpe60BaHMff rrOTeH
IJ;ManoHbIM rrOTeprreBroMM C'IMTanM TPY~HbIM BorrpOCOM. 
3aMeTMnM, 'ITO CTpaXOBble KOMrraHMM KaK rrpaBMno., BKnro
'IaIOT K CTpaxOBbIM rronMcaM ycnoBMff, rrpeHe6pe~eHMff 
KOTOPbIX rrpMBO~MT K OTKa3Y OT KOMrreHcaUMM. Y'IaCTHHKH cor
naCMnHCb, Bce-~e, 'ITO B ctPepe o6~ero rrpe~yrrpe~eHHff 
rrpecTyrrHocTH XOTff rrOTeHIJ;HanbHbIM rrOTeprreBWMM H MO~HO 
~aTb MHtPOPMaIJ;HIO 0 MeTo~ax H36e~aHHff rrpecTyrrneHHff, 
c~ecTByroT rrpe~enhI Toro, 'ITO MO~HO OT HHX Tpe6oBaTb. 
B Ka'IeCTBe rrpHMepa CCbmanHCb Ha "C06a'iKH" H rrperp~bI 
B ~OMax: XOTff OHH H rrpe~oxpaHffroT XopOWO OT Kpa~H, 
HX MOHT~ Mo~eT Tpe60BaTb OT .n;OMOBn~enbIJ;eB 3Ha"IHTenbHb:X 
paCXO~OB, Mo~eT rrpMBeCTH K B03pacTaHHro OOff3HH rrpec
TyrrHocTH H Mo~eT 3Ha'IHTenbHO rrOHH~HTb yroTHOCTb B OKPY
~eHHH C03~aBa.f:i aTMOCtPepy ye~HHeHHff. 

34. B TO BpeMff KaK 3~paBblM pa3YM TpeoyeT, 'ITOObI rro
TeHIJ;HanbHble rrOTeprreBWHe rrpHHHManH HopManbHble rrpe~oxpa
HHTenbHble MepbI H He B3ffnH HeH~Hble PHCKH, npeYBenHQe
HHe SToro acrreKTa Mo~eT rrpHBeCTH K TOMY, ~TO BHHY 
3a rrpecTyrrneHHe B03naraIOT Ha rrOTeprreBWHX. IIOTeHIJ;Hanb
HbIX nOTeprreBroMx Bcex cnoeB o6~ecTBa cne~OBano 6bI noo~
PffTb B IJ;enffX aKTHBH3aIJ;HH Y'IaCTHff B npe~ynpe~eHHH 
rrpecTyrrHOcTH, HO STO He ~on~HO rrpHBeCTH K Hepa3YMHOMY 
OTffro~eHHIO rrOTepneBWHX. OTMeTHnH, 'ITO npe~yrrpe~~eHHe 
npec':ryrrneHHM Mo~eT OKa3aTbCff B rrpOTHBOpe'IHH C ~pyn1MH 
HHTepeCaMH, Hanp C B03MO~HOC'I'bIO rronb30BaHHff 6nar 
oKpy~aro~eM cpe~hl, C tPHHaHCOBbIMH HHTepecaMH, rrpOTHBono~ap
HOM 3~HTOM H Ko~eKcaMH rro cTpOHTenbcTBY 3~aHHM, 
a TaK~e C HH~YBy~yanbHoM cBo6o~OM. Kacaffcb SToro nocne~
Hero rrono~eHHff 3aMeTHnH, 'ITO npecTynneHHR MO~HO Ha 
caMOM ~ene rrpe~yrrpe~HTb HCKnro'IaH BCro HH~HBH~yanbHyro 
CBOOO~y; Hanp. cBo6o~a 6ecnperrRTCTBeHHoro npO~BH~e-
HHR y~e rrpHBe~eT C co6oH PHCK BHKTHMH3aIJ;HH. CTeneHb 
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TorQ, B KaKoH Mepe rpalK,lJ;aHe lKE;JIalOT OrpaHWUiBaTb CBOIO 
CB06o,lJ;Y B ~eJIHX YMeHbmeHHR GOTeH~HaJIbHOH BHKTHMHsa~HH, 
RBJIReTCR paSJIH'-IHOH B paSHbIX KYJIbTypax. 

6. 3AKJIIO'lEHHE CEJ.ImHAPA 

35. ilpe,lJ;Ce,lJ;aTeJIb npOCHJIa npe,lJ;CTaBHTeJIR OT,lJ;eJI8HHR 
ilpe,lJ;yrrpelK,lJ;eHHR ilpecTynHOCTl'i H YrOJIOBHOrO ilpaBa 
UeHTpa CO~HaJIbHOrO PaSBHTHR H rYMaHHTapHbIX BonpocoB 
OpraHHsa~HH 06~e,lJ;HHeHHbIX Ha~HH 6paTb CJIOBO. OH nepe
,lJ;aJI npHBeTCTBHR H HaHJIyqillHe nOlKeJIaHHR OT HMeHH 
r-lKH ffiaxaHH, nOMO~HHKa reHepaJIbHOrO CeKpeTapR H r-,lJ;a 
ffiHKHTa, saMeCTHTeJIR ,lJ;HpeKTOpa Oilnyn. TeMa ceMHHapa 
RBJIReTCR O,lJ;HbIM HS npHH~HnHaJIbHbD: nYHKTOB nOBeCTKH 
,lJ;HR KOHrpecca OpraHHsa~HH 06~e,lJ;MHeHHbIX Ha~Hn no 
ilpe,lJ;ynpelK,lJ;eHHIO npecl'ynHocTH H nepeBocnHTaHHIO npec
TynHHKoB, COCTo~erOCR B 1985 r. ilpe,lJ;CTaBHTeJIb OTMe
THJI, qTO ceMHHap ,lJ;aeT ytIaCTHHKaM HS CO~HaJIHCTHtIeCKHX 
CTpaH M sana,IJ;HoH EBPODbI BOSMOJlmOCTb 06MeHRTbCR 
onbiTOM no BHKTHMHOH nOJIHTHKe. PesYJIbTaTbI ceMHHapa 
npHHOCRT nOJIbSY H ,lJ;pyrHM CTpaHaM H paHoHaM. 

36. .llMpeKTop XeJIbCHHCKoro 11HCTHTYTa SaKpbIJIa CeMHHap 
6JIarOpaR yqaCTHHKOB sa BbICOKHH YPOBeHb ,lJ;HCKYCCHH H 
sa ycnexH, 6JIarO,lJ;apR KOTOPbIM CTaJIO BOSMOlKHbIM KOM6HHH
pOBaTb TOtIKH speHHH npe,lJ;CTaBHTeJIeH paSJIHtIHbIX CHCTeM. 
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7. PEKOMEH.I\AUHI1 CEMI1HAPA XEJThCI1HCKOrO HHCTHTYTA TIO TEME 
"BHKTHMHAH TIOJIHTHKA B EBPOTIE", r. seTIOo, cI?HHJIHH.I\I1H 
C 30ro OKTHEPH TIO 20e HOHEPH 1983 r. 

TIpe,I\HCJIOBHe 

CeMHHap HCKpeHHO nO,I\,I\ep~HBaeT' ,I\BH~eHHe ~eJIbID KOToporo 
RBJIReTCR YJIjTtJIIIeHHe H YKpenJIeHHe nOJIO~eHHR nOTepneBIIIHX 
B paMKaX yrOJIOBHO-npaBoBoM CHCTeMbI, a TaK~e saOOTa 00 
HX HHTepecax. 

TIpHHRTHe Mep ,I\JIR ,I\OCTH~eHHR 8TOM ~eJIH HY~HO, Bce-~e, 
COtJeTaTb C TOtJHOM o~eHKoM ~eKTa npHRTb~ Mep H OHH 
,I\OJI~HbI ObITb SaBHCHMbIMH ,I\pyr OT ,I\pyra. HCTOPI1R KPHMH
HaJIbHOM nOJIHTHKH Mo~eT ,I\aT:& HaM npHMepbI Toro, t-ITO 
xopOIIIHe HaMepeHHR He npHBeJIH K ~eJIaeMblli pesYJIbTaTaM. 

1. Bce Te, KOTopbIe HMeIDT KOHTaKT C nOTepneBIIIHM, a 
B ~aCTHOCTH nOJIH~HR, KOTopaR tJaCTO RBJIReTCR nep
BOM opraHHsa~HeM npHXO,I\nmeM B KOHTaKT B HHM HJIH 
C HeM, ,I\OJI~Hhl OTHOCHTbCR K nOTepneBIIIeMY C OOJIbIIIHM 
nOHHMaHHeM.H COtJYBCTBHeM. B tJacTHOCTH, Bce KOTOPb~ 
8TO KacaeTCR ,I\OJI~HbI Hsoe~aTb Bcex npe,I\BapHTeJIbHb~ 
rrp8,I\CTaBJIeHHM 0 nOTpeoHocTe:11 nOTepneBIIIero. STY 
rrOBbIIIIeHHoe tJYBCTBO COtJYBCTBHR MO~HO npe,I\:bHBHTb, 
KaK Ohl Me~y rrpOtJHM, H ero MO~HO ,I\OCTHtJb C rrOMO~bID 
YJIYtJIIIeHHH BocnHTaHHR rrOJIH~eMCKHX H ~pyrHx npe,I\CTaBH
TeJIefi BJIaCTH. 

2. BOSMO~HOCTH BbmCHeHHR rrpecTynJIeHHR HeO~H~HaJIbHO, 
6es ytJaCTHR rocY,I\apCTBeHHofi a,I\MHHHCTpa~HH, HY~HO 
npHMeHRTb KaK MO~HO B OOJIbIIIeM Mepe. B TOM Mepe 
KaK C TOtJKH speHHfl HHTepecoB oo~eCTBa v. oo~ero 
npe,I\yrrpe~eHHfl npecTyrrHocTH 8TO TOJIbKO BOSMO~HO, 
CJIe,I\yeT CO,I\eMCTBOB~Tb pacnpOCTpaHeHHID npHMeHeHHfl 
rrpHMHpHTeJIeM H apOHTpa~a, a TaK~e pasBHBaTb BOS
MO~HOCTH npHMeHeHHfl ,I\JIfl nOMO~H rroTeprreBIIIero aJIb
TepHaTHBHb~ CHCTeM YCJIyr. 

3. B paCCMOTpeHHH nOTpeoHocTeM UOTeprreBIIIero CJI8,I\OBaJIO 
ObI oopaTHTb BHHMaHHe He TOJIbKO Ha BOSMe~eHHe YObIT
KOB, a TaK~e H OI<aSbIBaTb He-MaTepHaJIbHYID nOMO~b. 
CJIe,I\OBaJIO ObI paCIIIHpHTb B03MO~HOCTH OKasaHHfl MOpaJIb
HOM TIO,I\,I\ep~KH, Me,I\H~HHcKOM rroMo~H, cOBe~aTeJIbHOM 
nOMo~H, yCJIyr opraHoB no YJIytJIIIeHHID 6bITOBb~ YCJIOBHM 
H opraHoB Ha,I\30pa sa ,I\eTCKHM oJIarOCOCToflHHeM, 
YCJIyr 8KcTepHoM peMoHTHoM nOMo~H H CHCTeM ooecne
qeHHfl rrpaB nOTeprreBIIIHx. 

4. CJIe,I\OBaJIO ObI B030Y,I\HTb OC03HaHHe nOTeH~HaJIbHbJX 
nOTeprreBIIIHX 0 pHCKe npecTynJIeHMfl B paSHb~ OOJIaCTflX 
M cHTya~HflX, He TOJIbKO TaK, tJTOObI OH HJIH OHa CMOrJIH 
ObI rrpHHHMaTb rrO,I\XO,I\fl~He rrpe,I\oxpaHHTeJIbHbIe MepbI, a 
TaK)Ke H TaK, qTOObI HX rrOHHMaHHe rrpOOJIeMaTHKH npecTyrr
HOCTH CTaJIO peaJIHCT.HqeCKMM. 
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5. T'oCy,n;apcTBo, MeCTHb1e opraHbI BJIaCTH, npe,n;npHHTHH H 
05IIJ;eCTBa ,Il;OJIJKHb1 npe,n;OCTaBHTb rp8.lK,lJ;aHaM HH(PopMaIJ;HlO 
o TaKHX Mep npe,n;ynpeJK,lJ;eHHH rrpecTynHocTH, KOTopb1e 
HBJIHIOTCH s(p(PeKTHBHbIMH H npHMeHeHHe KOTOPbIX He Tpe-
5yeT BbICOKHX ,n;eHeJKHbIX 3aTpaT. 

6. MeCTHoe nJIaHHpOBaHHe ,n;OJIJKHO Bcer,n;a paCCMaTpHBaTb 
Hanp. nJIaHHpOBaHHe OKpYJKeHHH, paHOHHYIQ nJIaHHpOBKY, 
BocnHTaTeJIbHble Mepb1, MepbI YJIyqlIIeHHH o5IIJ;ero 5JIaro
COCTOHHHH H 5JIarOCOCTOHHHH ,n;eTeH, a TaKJKf.l Mepb1 
YJIyqlIIeHHH 3aHHTOCTH HaCeJIeHHH C TOqKH 3peHHH npec
TynHoro CJIyqaH. CooTBeTcTBeHHo, KpHMHHaJIbHaH H 
BHKTHMHaH nOJIHTHKa ,n;OJIJKHb1 paCCMaTpHBaTb BJIHHHHe 
Mep SToro ceKTopa Ha ,n;pyrHe ceKTopb1 COIJ;HaJIbHOH 
nOJIHTHKH. COIJ;HaJIbHYIO nOJIHTHKY CJIe,n;OBaJIO 5b1 pacc
MaTpHBaTb KaK HeqTO IJ;eJIOCTHoe. 

7. CJIe,n;oBaJIO 5bI nOOIIJ;pHTb MeCTHble KOJIJIeKTHBbI B pa50Te 
npe,n;ynpeJK,lJ;eHHH npecTynHoCTH. CJIe,n;oBaJIO 5bI npH5JIH3HTb 
Heo(pHIJ;HaJIbHbIH H o(PHIJ;HaJIbHbIH COIJ;HaJIbHbrH KOHTPOJIb 
HanpHMep nOOIIJ;pH 50JIee TeCHoe COTpy,n;HHqeCTBO MeJK,n;y 
rpaJK,n;aHaMH H nOJIHIJ;HeH. 3TO MOJKeT npHBeCTH KaK 
K 50JIee aKTHBHOH ,n;eHTeJIbHOCTH HaCeJIeHHH B npHHHTHH 
Mep no npe,n;ynpeJK,n;eHHIO npecTynHoCTH, TaK H K TOMY, 
qTO nOJIHIJ;eHCKHe JIyqlIIe OIIJ;YTHT nOTpe5HocTH rpa~~aH. 

8. CJIe,n;oBaJIO 5bI B035y,n;HTb C03HaHHe PYKoBo,n;HTeJIeH a,n;
MHHHCTpaTHBHbIX opraHOB H ,n;pyrHx qJIeHOB a,n;MHHHCTpa
THEHOH BJIaCTH 0 TOM, qTO OHH neCYT OCo5yIO OTBeTC'i'
BeHHOCTb 3a npe,n;ynpeJK,lJ;eHHe COBeplIIeHHH npecTynJIeHHH 
H TaKJKe 3a 3aIIJ;HTY ,n;pyrHx qJIeHOB 05IIJ;eCTBa OT CTaHOB
JIeHHH rrOTepneBIIIHMH npecTynJIeHHH. 

PeKOMeH,n;aIJ;HH rocy,n;apCTBY 

9. TIoTepneBlIIeMY HYJKHO ,n;aTb no,n;po5HYIO HH(popMaIJ;HIO 
o ero npaBax, BKJIIOqaH npaBO pa3pelIIeHHH Bonpoca 
qepe3 aJIbTepHaTHBHYIO K yrOJIOBHO-npaBoBoH CHCTeMe 
HHCTaHIJ;HIO. 

10. TIoTepneBlIIeMY CJIe,n;yeT OKa3brnaTb Heo5xo,n;HMYIQ npaBO
BYIO rrOMOIIJ;b. 

11. CJIe,n;oBaJIO 5hl H35eJKaTb qpe3MepHO CJIQ)KHbIX 3aKOHOB H 
npaBOBbIe npOIJ;e,n;ypbI CJIe,n;OBaJIO 5b1 ycnpocTHTb B TOH 
Mepe KaK STO B03MOJKHO. 

12. B TeqeHHe npOBe,n;eHHH yrOJIOBHOrO npOIJ;eCca CJIe,n;OBaJIO 
5bI npe,n;OCTaBHTb nOTepneBlIIeMY 50JIblIIe caMOCTOHTeJIb
HOCTH H npaBOBbIX rapaHTHH. CJIe,n;oBaJIO 5bI H3yqHTb 
B03MOJKHOCTH nepeHoca 56JIblIIerO KOJIHqeCTBa ,n;eJI OT 
ny5JIHQHOrO cy,n;e5Horo npeCJIe,n;OBaHHH K 3aKpbITbIM, HJIH 
aJIbTepHaTHBHo, no,n;qHHHTb npOBe,n;eHHe ny5JIHqHOrO 
npeCJI8,n;OBaHHH COrJIaCHIO nOTepneBlIIero. 

13. YBeJIHqeHHe 05BHHHTeJIbHOH aBTOHOMHH nOTepneBlIIero 
CJIe,n;OBaJIO 5b1 CBH3aTb C cHcTeMoH, KOTopaH 3aIIJ;HTHJIa 
5bI HHTepeCbI npaBocy,n;HH B CJIyqaHX, Kor,n;a Ha nOTepneB
lIIero OKa3aHO qpe3MepHoe ,n;aBJIeHHe C IJ;eJIbIO 3aCTaBJIe~HH 
OTKa3aTbCH OT npe,n;nHBJIeHHH HCKa, HJIH Kor,n;a Henpeo,n;o
JIHMbIe HHTepeCb1 o5IIJ;ecTBa Tpe5YIQT npe,n;nHBJIeHHH HCKa 
3a npecTynJIeHHe. 
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14. I10TeprreBIIIeMY CJIe.n;yeT oc TaBI1Tb B1IXO.n;11 rrpaB OB oro 
xapaKTepa B CJIycrae rrpOKYpoP OTKa31IBaeTCH OT BbIC
TyrrJIeHI1H B KacrecTBe 06BI1HI1TeJIH. 

15. I10TeprreBIIIeMY CJIe.n;OBaJIO 6bI rapaHTI1MpOBaTb 60JIee aKTI1B
Hyro POJIb B rrpOBe.n;eHI1I1 cy.n;e6Horo rrpOD;ecca. 

16. B rrpOBe.n;eHI1I1 cy.n;e6Horo rrpOD;ecca CJIe.n;OBaJIO 6hl I136e~aTb 
rrCI1XOJIOrI1creCKI1 TpaBMaTI13I1p~O~I1X Mep, eCJII1 OHI1 He 
HBJIHroTCH He06xo.n;I1Mb~I1 I1CXO.n;H I13 ropI1.n;I1creCKI1X rrpaB 
06BI1HHeMoro. 

17. COOTHOIIleHI1e Me~y rrOTeprreBIIII1M I1 HapYIIlI1TeJIeM CJIe.n;yeT 
paCCMaTpI1BaTb C TOcrKI1 3peHI1H .n;BYCTopOHHero B3aI1MO
.n;eMCTBI1H. I1poBOKaD;I10HHOe rrOBe.n;eHI1e rrOTeprreBIIIero, 
TaK~e KaK I1 rrOITb1TKI1 rrpecTyrrHI1Ka orpaHHcrHBaTb paMKH 
rroBpe~eHI1M I1JIH rroMocrb rrOTepneBIIII1M HY~HO ycrHT1IBaTb 
npH peIIleHHI1 B03MO~Horo OTKa3a OT npHHHTHH Mep HJII1 
OD;eHKe BHHOBHOCTI1 rrpecTyrrHHKa. 

18. OTBeTcTBeHHocTb 3a B03Me~eHI1e y6hlTKOB nOTepneBIIIeMY 
HeceT B nepBYro ocrepe.n;b rrpecTynHI1K. ~JIH 06ecnecreHI1H 
B03Me~eHI1H y6hlTKOB CJIe.n;yeT paCCMaTpHBaTb cpe.n;CTBa 
rrpecTynHHKa I1 .n;pyrHe crrpaBe.n;JIHB11e c::;>e.n;CTBa. CJIe.n;o
BaJIO 61! pa3BHBaTb CaHKD;I1I1, KOTop11e rapaHTI1pOBaJIH 
611 B 03Me~eHHe y611TKOB. 

19. B YCTaHOBJIeHHH 06H3aTeJIbCTB npecTyrrHI1KY .n;JIH B03-
Me~eHI1H Y011TKOB CJIe.n;OBaJIO 611 .n;aTb rrOTepneBIIIeMY 
B03MO~HOCTb B116paTb COrJIaCHO CBOl1M ~eJIaHHHM nYTb 
rro KOTOPOMY .n;eJIO rrpo.n;BHraroT. HanpHMep, rrOTeprreBIIIeMY 
CJIe.n;yeT np8.n;JIaraTb B03MO~HOCTb peIIleHI1H .n;eJIa HeO~HD;HaJII>
H1~ nYTeM, crepe3 rpa~.n;aHCKI1e HHCTaHD;HI1 I1JIH yrOJIOB-
H1rM npOD;ecc. CJIe.n;OBaJIO 611 TaK~e paCCMaTpHBaTb B03MO~
HOCTb .n;OCTH~eHHH B03Me~eHHH y611TKOB crepe3 rp~aHCKI1e 
HHCTaHD;HH 6e3 He06xo.n;HMOCTH npHBJIecreHHH HapYIIlHTeJIH 
K yrOJIOBHOM OTBeTCTBeHHOCTI1. 

20. B paMKax yrOJIOBHO-npaBOBoro rrpOD;ecca CJIe.n;OBaJIO 6bI 
I1M8Tb B03MO~HOCTb paCCMaTpHBaTb rrpOCTb18 peKJIaMaD;HH 
He-rrpaBOBoro xapaKTepa, 8CJIH 3TO B03MO~HO , TaK 
crT06b1 He nOBpe.n;HTb npaBO 06BHHHeMoro Ha cnpaBe.n;JIH
Hoe H 6b1CTpoe paCCMOTpeHI1e .n;eJIa. 

21. rp~aHcKYro OTBeTCTBeHHOCTb npecTyrrHI1Ka B03MeCTHTb 
y6bITKI1 CJIe.n;OBaJIO 6b1 rro.n;crepKI1BaTb 60JIee 3~eKTI1BHO 0 

22. B cJIycrae, Kor.n;a rrpecTynHI1K He Mo~eT npe.n;OCTaBI1Tb 
a.n;eKBaTHoro B03Me~eHHH y6b1TKOB, I1 CHCTeMb1 06~ero 
COD;HaJII>HOrO CTpaXOBaHHH - He.n;OCTaTocrHb1 C TOcrKH 
3peHI1H nOTpe6HOCTeM no TepneBIIIero, rocy.n;apCTBO CJIe.n;o
BaJIO 6b1 paCCMaTpl1BaTb B03MO~HOCTb KOMneHcaD;HH 3a 
nOBpe~eHHe I1JIH nOTepH I13 06~HX ~OH.n;OB. 

23 0 ~OrrOJIHHTeJIbHOM KOMneHCaD;I1H co CTOPOHbI rocy.n;apCTBa 
He CJIe.n;OBaJIO 6b1 OrpaHl1crI1BaTI> TOJIbKO Ha cepbe3H1Ie 
npecTynJIeHHH C rrpl1MeHeHl18M HaCHJII1H. 3TH CHCTeMbI, 
B TOM Mepe KaK B03MmImO, CJIe.n;oBaJIO 6bI pacnpocTpaHHTb 
H Ha .n;pyrHe THITbI BI1KTHMH3aD;HI1, eCJIH B 'KOMneHCaEl,I1H, 
Ha caMOM .n;eJIe Hy~aroTcH I1 ee ccrHTaroT cnpaBe.n;JIHBOM 
I1CXO.n;H H3 H3BeCTHI>IX 06CTOHTeJIbCTB. 
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24. rocy~apcTBo ~OJIJKHO 601 O~06PHTb H paTHcPHIJ;HpOBaTb 
Me~YHapO~Hole COrJIarrreHHR YJIY'lIIlaIOIl\He rrOJIOJKeHHe 
rroTeprreBlIIHx rrpecTyrrJIeHHM J HarrpHMep COrJIarrreHHe 
EBpOrreMCKOro COB eTa rro KOMrreHCaIJ;HH rrOTeprreBIIlHM 
rrpecTyrrJIeHHM C rrpHMeHeHHeM HaCHJIHR 0 

25. nJIR 06JIer'leHHR BHKTHMOJIOrH'leCKOrO HCCJIe~OBaHHR H 
pa3BHTHR KpHMHHaJIbHOM rrOJIHTHKH CJIe~OBaJIO 6hl YMeCT
Hole CTaTHCTHKH H ~pyrYIO HayqHYIO HHcPopMaIJ;HIO ~eJIaTb 
~ocTyrrHhlM. 
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1 September 1983 

DISCUSSION GUIDE FOR A SEMINAR ON 
"TOWARDS A VICTIM POLICY IN EUROPE" 

Introduction 

The Helsinki Institute for Crime Prevention and Con
trol, affiliated with the United Nations, will arrange 
a seminar to discuss matters connected with "Victim 
Policy in Europe". This paper is intended to focus in 
some degree the discussion on certain aspects of the 
topic in question, without, however, attempting .to 
limit the scope of deliberations. 

What is Victim Policy? 

A significant feature of recent criminal policy activ
ities has been the efforts to improve the position of 
victims of crime. These efforts demonstrate an in
creased awareness of situations and processes in which 
the victim finds himself in a particularly inferior 
posi tion. 

Although we may understand as "victims" everyone who 
suffers negative consequences from an external act 
(such as natural disasters) or internal developments 
(such as illness), in this seminar we shall deal with 
victims within a criminal policy framework. The semi
nar shall be concerned with the victims of crime, and 
"crime", in turn, shall be understood as acts crimi
nalized by the legislation of the country in question. 
Furthermore, the primary focus shall be on the posi
tion of individual victims of offences. This delimita
tion has been considered necessary in view of the time 
constraints of the seminar, and it should not be 
understood as an underestimation of the importance of 
an examination of the position of collective victims 
or the victims of non-criminal events. 
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Developments within the Criminal Justice System: 
Improving the Present position of the Victim, Compensation 
from State Funds 

Ideologically, the position of the victim in the crim
inal justice system is primary. In its early stages 
the criminal justice system may have been clearly 
victim-oriented, but at least in today's industrial
ized countries decisions on how to deal with offences, 
even those offences with individual victims, are re
garded as the concern of the State, its prerogative 
and duty. In such a system, the victim has a highly 
formalized role, often limited to initiating the pro
cess through the reporting of the offence and to 
serving in court as a source of information on the 
offence, so that the court can evaluate the serious
ness of the offence in order to determine the appro
priate punishment. There is thus reason to reconsider 
the position of the victim in the criminal justice 
system. 

The complicated nature of the criminal justice system 
increases the difficulties that victims have of know
ing their rights, to say nothing about being able to 
enforce their rights. These difficulties are evident 
already during the pre-trial investigation stage. A 
person who has just been victimized is often so bewil
dered and traumatized that he is not able to act with 
sufficient decisiveness in pursuance of his rights. He 
does not only need legal and possibly also medical 
attention, but possibly also psychological support, 
and assistance in arranging practical matters. Partic
ular groups of victims may be in need of special 
assistance, such as the aged and the very young, the 
disabled and linguistic minorities. In general, there 
is quite apparently a need for expanding the scope . 
of public legal aid and cost-free trials, and for 
simplifying the procedures. 

Especially in the case of ~inor offences, the victim 
is often more interested iri recovering his losses than 
in seeing the offender punished. In our pragmatic time 
not all victims would conside~ it important that the 
offender be sent to prison or fined; as victims, they 
probably do not even have a very favo~rable picture of 
the preventive effect of punishment. Consequently, a 
possible area for discussion would be the relation 
between punishment and restitution. 

The possibility of diversion should be taken into 
consideration, primarily from the point of view of the 
victim. Although diversion in general may have several 
goals, the idea here is that the offender may be 
relieved of official sanctions as long as he provides 
restitution for the damages he has caused; the payment 
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of this restitution can be controlled through an offi
cial system. 

There is also considerable scope for improving the 
system for claiming restitution from the offender. 
Even in those countries where the position of the 
victim has been eased by making it possible for him to 
claim damages in connection with the criminal case 
(and not in a separate civil suit), the system for 
enforcing the court decision and collecting restitu
tion may demand attention. In many countries, the 
State does not aid the victim in this. 

It should be noted that the offender and the victim 
are not necessarily involved in a zero-sum game, in 
which the disruption of the victim's status quo can be 
amended through punishment or restitution. On the 
contrary, the social cost to the offender of the 
punishment as well as other possible cumulative conse
quences in practice also often burdens the victim. The 
best and most often mentioned example is the offender 
who is sentenced to prison and who may thus be unable 
to pay damages to the victim even if he wanted to. 
Several suggestions have been made for combining pun
ishment and restitution, for example by having the 
offender personally repair the damages a property 
offence has caused. Although innovative, such sugges
tions are limited to only a few types of offences, and 
lead to problems in regard to the principles of pro
portionality and equality in criminal justice. 

For those numerous cases in which the offender is not 
apprehended or, if apprehended, is found unable to 
make restitution to the victim for any damages, the 
State could establish a system of State compensation, 
as has been done in many countries. Generally, these 
systems cover the personal injuries of victims of 
violent crime; expansion of such system to include 
property damage might be considered. 

The underlying ideology of many criminal justice sys
tems appears to assume that pr.osecution of offences is 
also always in the interests of the victim. However, 
the laws in many countries contain provisions on so
called complainant off~nces. These offences cannot 
lead to prosecution unlsss the complainant explicitly 
gives his consent to the raising of charges. In some 
ca~es the victim can withdraw his charges for such 
offences up to the moment of trial or even later. 
This, of course, serves to keep some cases out of 
court. The ~omplainant can refrain from reporting the 
offence if he regards the matter as so petty, bother
some or unpleasant that he does not want the official 
system to interfere. Refraining from reporting the 
offence could sometimes even mean that the complainant 
does not feel that an offence (for example slander, 
libel or perhaps petty assault) has actually taken 

I 
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place. Furthermore, the institution of complainant 
offences may serve to actually protect the victim in 
cases where he has firm reason to believe that a trial 
will only make matters more difficult. 

Parallel Systems Outside the Criminal Justice System 

There are of course a large number of cases - espe
cially in connection with serious offences - where the 
detection and punishment of an offence fulfills a real 
social need. But in borderline cases this is not true. 
For example in fraud, it is often only a matter of 
opinion whether one should follow criminal procedure 
or demand restitution through a civil suit. Therefore, 
the system itself should not induce people to report 
crimes only in order to obtain restitution or compen
sation; suitable alternative systems for resolving the 
matter can be considered. 

The use of civil procedure is a possibility when the 
victim is interested only in obtaining restitution for 
an offence, and does not wish to set the cumbersome 
machinery of the criminal justice system into motion. 
However, in some countries a claim for restitution can 
also be presented in connection with a criminal case, 
and so the victim can achieve the same result merely 
by reporting the offence to the police; generally, the 
prosecutor will then see to the formalities of the 
procedure. In civil procedure, the victim would not 
have this same expertise available, and would general
ly himself have to see to, e.g., the filing of the 
case, the summoning of the witnesses and the defen
dant, the presentation of evidence, and so on. If 
civil procedure is regarded as a viable alternative 
from the point of view of the victim, especially 
victims who are poor or otherwise unable to avail 
themselves of court services should be assisted. 

From the point of view of the defendant, civil proce
dure may well be preferable to criminal procedure, as 
there is no direct threat of punishment. Both parties 
also benefit from the lower amount of publicity gener
ated by civil trials. 

In reference to the system of state compensation for 
crime victims mentioned above, it should be mentioned 
that these systems generally assume either that the 
offender has not been apprehended or that he has been 
found to be unable to provide restitution. In this 
connection, consideration may be given to the possi
bility of allowing State compensation for crime dam
ages even if the victim does not demand that the of
fender be punished (and, of course, the victim's in
ability to obtain restitution has been ascertained in 
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some way, such as through a civil suit). 

The ombudsman system has been created to oversee the 
operation of administration and assist citizens who 
believe that their rights have been violated, to set
tle certain conflicts and also at times even to give 
enforceable decisions. In connection with his duties, 
the ombudsman is generally empowered to investigate 
also reports of offences, and institute the necessary 
action. 

Examples of specialized ombudsman systems are the 
consumer ombudsman, who deals with many minor con
sumer-related disputes (which may at least border on 
fraud), and the patient ombudsman system, which deals 
with such patient-physician matters as possibly erro
neous medical treatment. 

Those who believe that they have been maligned in the 
mass media, and wish that a retraction be published or 
other measures be taken, also may wish to have a 
separate channel open to them, so that the publicity 
of a slander and libel trial may be avoided. Some 
countries have established special councils or author
ities to oversee "sound journalistic practice", and 
these organs may also be empowered to take such action 
as demanding publication of a retraction. 

The protection of the position of victims of crime is 
certainly not limited to such special systems, or to 
the criminal justice system itself. A possibly even 
more important guarantee of the economic security of 
victims is given by the ~eral social welfare and 
other legislated systems in society, which are design
ed to protect all those in need, not just the victims 
of crime. Specialized systems which can be mentioned 
in this connection include the responsibility of em
ployers for damages caused by an employee, mandatory 
motor vehicle insurance and so-called patient insur
ance. A common feature of all such specialized systems 
is often that the victim need not demonstrate that the 
act which caused the injury or damage was deliberate 
or even due to recklessness or gross negligence; con
sequently, many ~f the acts covered would not other
wise be considered offences. 

Of course. the system of voluntary insuranc! can also 
cover personal injury or damage to property. However, 
in these cases the victim's own r~sponsibility is 
generally rather large, and he must present consider
able evidence of the culpability of the other party. 
It is possible that compensation may be obtained 
through the court system more easily than from an 
insurance company. Also] those with limited means and 
who often are otherwise unable to avail themselves of 
the services of society cannot afford insurance; on 
the other hand, it is such people who often are the 
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victims of crime and who would thus stand in greatest 
need of economic pr,otection. 

Both the uneven distribution of victimisation and the 
costs of either mandatory or voluntary insurance have 
been used as arguments against further development of 
such systems. Considerable difficulties in determining 
the size of the insurance premiums would result. Also, 
there is one counterargument in principle against . 
insurance against damage from crime: such a system may 
decrease the general preventive effect of the criminal 
justice system, if it is known that the victims can 
easily obtain compensation from crime damages from 
their insurance company. 

Ne\v Developments 

In many countries there is an increasing interest in 
direct confrontation between the offender and his 
victim. The suggestions generally take one of three 
forms: 1) the criminal procedure allows for the possi
bility of a private agreement between the two in con
nection with a trial; this agreement can either be 
taken into account by the judge or may even shL1t out 
the possibility of a final cou~t decision (cf. the 
remarks earlier regarding complainant offences), 2) 
the two parties meet outside a trial settj~ but using 
the services of a mediator (who may be an official) 
and 3) the two parties attempt to settle the matter 
directly without any outside intervention. 

The first possibility (as is also the case with the 
other two) would primarily be feasible only when the 
offence is not a serious one. There are, of course, 
ideological reasons barring the termination of a crim
inal trial purely on the basis of a private agreement. 

In respect of the second and third options, it can be 
noted that in many senses the informal conflict reso
lution model would be better than the formal. It 
should be the preferred model whenever dealing with 
relatively minor offences primarily directed against 
private individuals, and especially when the victim 
and the offender stand in a special relationship with 
one another (parent-child, spouses, neighbours and so 
on). Neither model would demand that the offence come 
to the attention of criminal justice authorities. 

It is another matter how such mediation or direct 
meetings could best be organized. Should the arrange
ments become so complex that the mediators must re
ceive special training, the procedure must follow 
certain rules, and restitution might be ordered, these 
arrangements may come to bear a close resemblance to 
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the prese~t court structure. 

Despite the inherent difficulties, these suggestions 
show that we need not limit ourselves to considering 
the role of the criminal justice system or any other 
official system. Why not lift the victim/perpetrator 
problematics out of the system? The underlying idea is 
that conflicts should be left to the parties concerned 
so that they themselves could find the appropriate 
solution. The idea is that the offender and the victim 
together might find a sensible way of resolving the 
conflict, without interference by the heavy machinery 
of the criminal justice or other official systems. 

The Role of the Victim in the Prevention of Crime 

As victimology has demonstrated the important - per
haps even decisive - role of the victim's own behav
iour in the etiology of crime, would the general 
opinion be ready to demand that also the potential 
victims should help to prevent offences by changing 
their own behaviour? In other words, is it possible to 
redistribute the allocation of social costs and bur
dens of crime on offenders and the potential victim? 

Certainly there is some willingness to move in this 
direction on a voluntary basis. For example, if the 
police announce that they are prepared to provide 
advice in preventing burglaries and robberies, the 
public reaction is usually quite favourable. To some 
extent the public is prepared to cut down on the risk 
of crime through their own activity, sometimes even at 
their own expense. But at some stage the difficulties 
begin in this reallocation of the burden. 

Apparently the values and attitudes of the public 
strongly limit the extent to which we can adopt this 
approach - no matter how self-evident it is that often 
it would be easier to change the behaviour of the 
victim than that of the offender. Even so, the ease 
with which potential victims can take common-sense 
preventive measures, and the small cost of such mea
sures compared to the large direct and ~ndirect costs 
of crime itself should not be overlooked. 

Concluding Remarks 

A shift from the present system to a more victim
centred one would result in many improvements. But 
would there be any problems? It is possible that the 
victim-centered approach would put the emphasis on the 
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traditional offences against the individual even more 
than is already done today. This would especially be 
true of those offences which cause immediately percep
tible damage. The unfortunate result would be that 
offences of endangerment, and offences which only 
cause indirect or slowly accumulating damage (such as 
labour and environmental offences) would be left with
out sufficient attention. Secondly, concentration on 
the position of the victim may lead to a weakening pf 
the procedural safeguards protecting the suspect. 
Thirdly, the trend may indirectly lead to a call for 
even more severe punishment of offenders. The victim 
has been overly neglected; in correcting this, we 
should not forget the importance of a just and equita
ble ariminal justice system. 
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Le ler septembre 1983 

BASE DE DISCUSSION POUR LE SEMINAIRE 
"VERS UNE POLITI QUE VICTIMOLOGIQUE EN EUROPE" 

Introduction 

L'Institut pour la prevention du crime et la lutte 
contre la delinquance situe a Helsinki et affilie a 
l'Organisation des Nations Unies organisera un semi
naire pour discuter "Une politique victimologique en 
Europe". Le but de la communication presente est de 
focaliser la discussion sur certains aspects du sujet 
sans, toutefois, limiter Ie champ des debats. 

Qu'est-ce que c'est que la politique victimologique? 

Une caracteristique importante des activites recentes 
de politique criminelle a ete l'effort fait pour ame
liorer la position de la victime. Cet effort est la 
preuve d'une comprehension accrue des circonstances 
et processus mettant la victime dans une situation 
penible. 

Le mot "victime", evidemment, designe entre autres 
toute per sonne qui souffre des consequenc~s nuisibles 
d'un evenement exterieur (par exemple un desastre 
cause par les forces de la nature) ou d'un develop
pement interieur (par exemple d'une maladie) mais dans 
le semina ire en question nous examinerons la position 
de la victime seulement dans un contexte de politique 
criminelle. Les travaux se rapporteront aux victimes 
d'infractions, c'est-a-dire d'actes criminalises par 
ia legislation du pays dont il s'agit. En outre, l'ac
cent sera mis sur la situation de la victime indivi
duelle d'une infraction. Ces restrictions ont ete 
jugees necessaires parce que le semina ire est assez 
court et elles n'indiquent nullement que les organisa
teurs aient voulu nier l'importance d'une etude de la 
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position de la victime collective ou de la victime 
d'evenements non-criminels. 

Developpement du systeme penal: amelioration de la position 
de la victime dommages-interets payes par l'Etat 

Du point de vue ideologique la position de la victime 
dans Ie systeme penal est primordiale. Originelle
ment ce systeme etait clairement oriente vers la vic
time, mais au moins dans les pays indu~trialises d'au
jourd'hui l'Etat est cense (c'est son privilege et 
son devoir) prendre les decisions necessaires concer
nant une infraction qui a ete commise, meme si la 
partie lesee est un individu. Ce modele impose a la 
victime un role tres formaliste: elle est la per
sonne qui porte l'affaire devant Ie tribunal et elle 
sert de source d'information permettant aux juges d'ap
precier la gravite de l'infraction pour determiner 
la peine appropriee. Cependant, 11 y a des raisons 
pour reconsiderer la position de la victime dans Ie 
systeme penal. 

A cause de la complexite du systeme penal les vic
times ont du mal a savoir quels sont leurs droits et, 
a plus forte raison, ales faire valoir. Ceci est 
evident deja pendant l'instruction de l'affaire. Au 
debut la victime est tellement bouleversee et trauma
tisee qu'elle est incapable de aefendre ses droits 
d'une fa~on efficace. Elle a besoin non seulement de 
conseils juridiques et, dans certains cas, de soins me
dicaux, mais aussi de soutien psychologique et d'aide 
dans des questions d'ordre pratique. II y a aussi des 
categories de victimes auxquelles il faut donner un ap
pui particulier, comme par exemple les personnes agees, 
les en£ants, les invalides et les personnes appartenant 
aux minorites linguistiques. En general, il semble 
necessaire de simplifier les procedures et d'elargir 
Ie champ d'application de l>aide judiciaire. 

Specialement les victimes d'infractions legeres s'in
teressent souvent plus a l'indemnisation au prejudice 
cause qu'a la peine qui sera infligee au delinquant. 
A notre epoque marquee par Ie pragmatisme pas toutes 
les victimes jugent important que Ie delinquant soit 
emprisonne ou condamne a une amende; probablement, 
beaucoup d'entre elles n'ont meme pas bonne opinion de 
l'effet preventif de la punition. Par consequent, un 
sujet possible de discussion est la relation entre la 
punition et Ie dedommagement. 

II faut aussi tenir compte de la possibilite de diver
sion, en premier lieu du point de vue de la victime. 
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La diversion peut servir plusieurs fins, mais Ie 
principe vise ici est que Ie delinquant est libere de 
sanctions officielles s'il indemnise la victime du 
prejudice cause - Ie paiement de l'indemnite peut 
etre controle par les autorites. 

II serait aussi souhaitable d'ameliorer la procedure 
a snivre pour obtenir des indemnites. En effet, meme 
dans les pays au la tache de la victime a ete facili
tee par la possibilite de reclamer des dommages
interets au cours du proces penal (et non pas neces
sairement dans une procedure civile) Ie systeme d'exe
cution du jugement et de recouvrement de l'indemnite 
est parfois inadequat parce que l'Etat n'aide pas la 
victime dans ces activites. 

II est important de noter que la relation entre Ie 
delinquant et la victime n'est pas forcement telle 
que la punition de celui-ci, ou meme Ie fait qu'on 
l'oblige a indemniser la victime, ne retablirait pas 
Ie statu quo de ce dernier. Au contraire, Ie cout 
social de la peine et les autres consequences cumula
tives pesant sur Ie delinquant en pratique accablent 
souvent aussi la victime. Le meilleur exemple, qui 
est aussi Ie plus frequemment cite, est celui du delin
quant emprisonne qui, malgre son desir de payer des 
dommages-interets, n'est pas en etat de Ie faire a 
cause de son incarceration. 

On a fait plusieurs suggestions tendant a combiner la 
punition avec l'indemnisation, par exemple en faisant 
reparer par le delinquant les dommages qu'il a causes 
par une infraction c~ntre la propriete. Ces sugges
tions innovatrices se limitent a quelques types d'in
fraction seulement et posent des problemes concernant 
la proportionnalite et l'egalite dans Ie systeme penal. 

Pour les cas nombreux ou Ie delinquant n'est pas at
trape, ou n'est pas en mesure de dedommager la vic
time de ses pertes, l'Etat pourrait etablir un sys
teme officiel d'indemnisation, comme on a fait dans 
plusieurs pays. En general, ces systemes se rap
portent aux dommages causes a la victime par un acte 
de violence; il serait souhaitable d'inclure dans ces 
systemes des dommages causes par des infractions 
c~ntre la propriete. 

II semble que beaucoup de systemes penaux sont bases 
sur Ie principe ideologique que des poursuites judi
ciaires servent toujours aussi les interets de la 
victime. Toutefois, dans beaucoup de pays la legisla
tion prevoit des infractions liees a la plainte, 
c'est-a-dire que Ie droit d'instituer des poursuites 
penales est subordonne a une plainte formelle de la 
partie lesee. Dans certaines legislatiops la victime 
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peut arreter la procedure en retirant sa plainte 
avant Ie proces ou me me plus tard, ce qui reduit, 
evidernrnent, Ie nombre de proces. 

La partie lesee peut aussi s'abstenir de porter 
plainte si elle ne veut pas d'intervention officielle 
parce qu'elle juge l'affaire peu importante ou trop 
penible ou ennuyeuse. La cause de l'inactivite de la 
partie lesee peut etre aussi qu'elle ne pense pas 
qu'une infraction ait eu lieu (par exemple dans des 
cas de calomnie, de diffamation et meme de coups et 
blessures). En outre, l'institution des infractions 
liees a la plainte protege la victime quand elle a de 
bonnes raisons de croire qu'un proces rendra sa 
situation plus difficile. 

8ystemes par alleles en dehors du systeme penal 

II Y a evidemment un grand nombre de cas - speciale
ment en ce qui concerne les infractions graves - ou 
la detection et la punition d'une infraction sat is
fait un besoin social reel. Neanmoins, ceci n'est 
pas vrai pour des cas-limite, par exemple pour des 
cas de fraude ou on peut librement choisir la proce
dure criminelle ou l'action en dommages-interets 
devant la juridiction civile. C'est pourquoi Ie sys
teme en soi ne devrait pas inciter les gens a denoncer 
des infractions seulement pour obtenir l'indemnisa
tion; des systemes alternatifs appropries peuvent 
etre consideres. 

L'utilisation de la procedure civile est possible 
quand la victime souhaite seulement l'indemnisation 
et ne veut pas mettre en marche la lourde machine 
penale. D'autre part, dans certains pays une 
demande en dommages-interets peut etre aussi pre
sentee en rapport avec un proces penal, ce qui permet 
a la victime d'atteindre Ie meme resultat en denon
cant l'infraction a la police; c'est en general Ie 
ministere public qui se chargera des formalites de la 
procedure. Dans la procedure civile, au contraire, 
la victime ne dispose pas des services de ces specia
listes, et elle est obligee de veiller elle-meme par 
exemple a ce que la demande soit formee, les temoins 
soient cites, les preuves presentees, etc. 8i la 
procedure civile est consideree comme une alterna
tive utile du point de vue de la victime, on devrait 
assister les victimes pauvres et celles qui pour 
d'autres raisons sont dans l'impossibilite de se pro
curer les services juridiques necessaires. 
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DU point de vue du defendeur la procedure civile est 
a preferer a la procedure criminelle parce qu'il ne 
risque pas d'etre puni. Les deux parties, en plus, 
beneficient du fait qu'un proces civil entraine moins 
de publicite qu'une procedure criminelle. 

En ce qui concerne Ie systeme d'indemnisation eta
tique des victimes d'infractions mentionne plus haut, 
il faut noter que les legislations en question re
quierent en general qu'on n'ait pas pu saisir Ie de
linquant ou que celui-ci ne soit pas en mesure de de
dommager la partie lesee. Dans ce contexte on pour
rait envisager la possibilite d'introduire l'indemni
sation rueme si la victime n'exige pas que Ie coupable 
soit puni (a la condition, naturellement, que l'im
possibilite pour la victime d'obtenir des dommages
interets ait ete etablie en quelque sorte, par exemple 
dans un proces civil). 

L'institution de l'ombudsman a ete creee pour surveil
ler les activites de l'administration et assister les 
citoyens qui pensent que leurs droits ont ete violes, 
pour resoudre certains conflits et aussi parfois pour 
prendre des decisions qui ont force executoire. Dans 
Ie cadre de ses fonctions I'ombudsman a Ie droit d'en
queter sur les infractions qui lui sont signalees et 
de prendre les mesures necessaires. 

Comme exemples de systemes d'ombudsman specialises 011 

peut citer l'ombudsman des consommateurs, qui s'oc
cupe de beaucoup de conflits mineurs concernant de 
consommateurs (con flits qui peuvent au moins avoir un 
rapport avec des cas de fraude) et l'ombudsman des 
patients, qui est competent pour des affaires con
cernant les relations entre patient et medecin, par 
exemple un mauvais traitement medical. 

Ceux qui croient qu'ils ont ete diffames dans les 
mass media et qui veulent qu'une retr~ctation soit 
publiee ou d'autres mesures soient prises pourraient 
aussi souhaiter disposer d'une voie de reclamation 
analogue pour eviter la publicite qu'une affaire de 
calomnie ou de diffamation pourrait causer si elle 
etait portee devant un tribunal. Dans certains pays 
il y a des comites ou autorites speciaux pour main
tenir les usages professionnels des journalistes a 
un niveau convenable, et ces organes peuvent etre au
torises a exiger la pUblication d'une retractation. 

La protection de la position des victimes d'infrac
tions ne se limite certainement pas aces systemes 
speciaux et meme pas au systeme penal. La securite 
materielle des victimes est protegee d'une fa~on 
peut-etre encore plus importante par Ie systeme 
general de securite sociale et par d'autres legisla-
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tions tendant a la protection de toutes personnes 
sans ressources, victimes d'infractions incluses. 
Dans ce contexte on peut mentionner la responsabilite 
des em~loyeurs pour les dommages causes par les 
salaries dans leur service, l'assurance-automobile 
obligatoire et l'assurance protegeant Ie patient. Un 
trait commun de ces dispositions legales est souvent 
que la victime n'a pas besoin de prouver que l'acte 
qui a cause Ie dommage etait intentionnel ou du a la 
negligence ou l'imprudence; par consequent, beaucoup 
de ces act~s ne seraient pas autrement consideres 
comme des infractions. 

Naturellement, une assurance volontaire peut aussi se 
rapporter a des dommages personnels ou materiels, 
mais dans ce cas l'assure a en general une responsa
bilite considerable et il doit fournir des preuves 
convaincantes de la culpabilite de la partie adverse. 
II est aussi possible qu'il est plus facile d'obtenir 
l'indemnisation en justice que d'une compagnie d'as
surances. En plus, ceux qui manquent de ressources 
n'ont pas les moyens de s'assurer, ni d'ailleurs de 
se procurer d'autres services, mais ce sont souvent 
ces gens-la qui sont victimes de la criminalite et 
qui donc ont Ie plus grand besoin de protection mate
rielle. 

Tant la distribution inegale de la victimisation que 
Ie cout d'une assurance obligatoire ou volontaire ont 
ete utilises comme arguments contre Ie developpement 
de ces systemes de protection. On a objecte qu'il 
serait difficile de determiner Ie montant des primes 
d'assurance et que, du point de vue des principes, 
une assurance c~ntre les dommages causes par une in
fraction pourrait diminuer l'effet de prevention 
generale du systeme penal, parce que les delinquants 
sauraient que les victimes pourraient aisement obtenir 
l'indemnisation de leur compagnie d'assurance. 

Developpements nouveaux 

Dans beaucoup de pays on s'interesse de plus en plus 
a la confrontation directe entre Ie delinquant et sa 
victime. Trois sortes de suggestions ont ete faites: 

1. la procedure criminelle devrait permettre aux 
parties de conclure un accord prive dans Ie cadre 
du ~roces; cet accord pourrait etre pris en con
sideration par Ie juge ou il pourrait meme ex
clure tout jugement (cf. les remarques ci-dessus 
concernant les infractions liees a la plainte) 
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2. Les deux parties se rencontrent en dehors de la 
procedure judiciaire mais sont assistees par un 
mediateur (qui pourrait avoir une position of
ficielle) et 

3. les deux parties essaient de parvenir a un accord 
directement, sans intervention de l'exterieur. 

La premiere proposition (comme, en fait, aussi les 
deux autres) pourrait prindipalement gtre realisee 
seulement quand il s'agit d'infractions legeres. II 
y a, evidemment, des raisons ideologiques empgchant 
qu' un proces criminel soit termine purement par un 
accord prive. 

En ce qui concerne la seconde option et la troisieme, 
il faut noter que dans plusieurs sens Ie modele non 
formel est meilleur que Ie modele formel po~r resoudre 
les conflits. Le premier devrait gtre prefere-quand 
l'infraction est assez legere et quand la victime est 
une personne privee, specialement quand il y a une 
relation particuliere entre la victime et Ie delin
quant (par exemple parent et enfant, epoux, voisins, 
etc.). Ni l'un ni l'autre modele n'exige que l' in
fraction soit denoncee a la police ou au ministere 
public. 

Un "".ltre probleme est de savoir comment il faudrait 
organiser la mediation ou les rencontres directes. 
Si Ie systeme devenait si complexe que les mediateurs 
devraient d'abord recevoir une formation speciale, 
qu'on devrait appliquer certaines regles de procedure 
et que l'indemnisation pourrait gtre ordonnee, il com
mencerait a ressembler a l'appareil judiciaire 
existant. 

Malgre ces difficultes les suggestions en question 
montrent que nous ne sommes pas obliges de nous limiter 
a l'examen du role du systeme penal ou de n'importe 
quel autre systeme officiel. Pourquoi ne pas detacher 
du systeme la problematique de la victime et de l'au
teur de l'infraction? 

On devrait confier les conflits aux parties concernees 
pour les permettre de trouver elles-mgmes des solutions 
appropriees. En effet, Ie delinquant et la victime 
pourraient ensemble trouver une fagon raisonnable de 
resoudre leur conflit sans l'intervention de la 
lourde machine penale ou d'un autre systeme officiel 
quelconque. 
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Le role de la victime dans la prevention des infractions 

La victimologie a demontre Ie role important - peut
etre meme decisif - du comportement de la victime dans 
l'etiologie des infractions, mais l'opinion publique 
serait-elle prete a exiger que les victimes potentiel
les aident a prevenir les infractions en changeant 
leur propre conduite? En d'autres mots, est-il pos
sible de redistribuer Ie cout social et les charges de 
la criminalite entre les delinquants et les victimes 
potentielles? 

II Y a assurement une certaine bonne volonte dans ce 
domaine, par exemple quand la police annonce qu'elle 
est a la disposition du public pour donner des 
conseils sur la prevention des cambriolages et des 
vols. Jusqu'a un certain degre Ie public est pret a 
agir pour diminuer Ie risque d'une infraction, par
fois meme a en porter les frais, mais a un certain 
point la redistribution des charges cause des 
problemes. 

Apparemment, les valeurs morales et l'attitude du 
public limitent considerablement la mesure dans 
laquelle nous pouvons adopter une approche pareille -
bien qu'il soit evident qu'il serait souvent plus 
facile de changer Ie comportement de la victime que 
celui du delinquant. De toute fagon on ne devrait pas 
oublier la facilite avec laquelle les victimes po
tentielles peuvent prendre des mesures prevel,tives que 
Ie bon sens indique ni Ie cout modeste de telles 
mesures compare avec les frais directs et indirects 
occasionnes par une infraction. 

Remarques finales 

La transition du systeme actuel a un autre, plus axe 
sur la victime, constituerait un progreso Mais 
causerait-elle des problemes? II est possible que 
l'approche axee sur la victime ferait ressortir encore 
plus qu'a l'heure actuelle les infractions tradi
tionnelles c~ntre l'individu, specialement ceux qui 
causent des dommages immediatement perceptibles. Une 
consequence malheureuse de cette evolution serait 
qu'on n'attacherait plus assez d'importance aux infrac
tions de mise en danger ni a celles qui causent seule
ment un prejudice indirectement ou des dommages qui 
s'accumulent lentement (comme par exemple les infrac
tions en matier.e de droit du travail et de protection 
de l'environnement). Deuxiemement, l'insistance sur 
la position de la victime peut mener a un affaiblisse-
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ment des garanties procedurales protegeant Ie suspect. 
Troisiemement, cette evolution peut indirectement con
duire a une demande pour une punition encore plus se
vere des delinquants. La victime a ete negligee a 
l'exces, mais si on veut remedier a cette situation, 
il ne faudrait pas oublier I'importance d'un systerne 
penal juste et equitable. 
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XEnbCMHKCKMM MHCTMTYT 
ITO ITPE,I(YIIPEiK,I(EHMIO I1PECTYITHOCTH 
M EOPbEE C HEM 
CBH8AHHHH C OPfAHM8AUMEM 
OEnE,I(MHEHHHX HAUMM 

I oe cehTH6pR 1988 r. 

,I(OKnA,I( ,I(nH OECYJK,I(EHMH HA CEMMHAPE "BMKTHlVIHAH I10nMTMI{A B EBPOITE" 

BBE,I(EHME 

Xe~bCHHKCKHM MHCTHTYT rro rrpe~yrrpe~~eHHro rrpecTyrrHocTH 
H 60Pb6e C HeM cBH3aHHhlM C OpraHH3a~HeM 06~e~HHeHHhlX 
Ha~HM opraHH3yeT ceMHHap ~~H 06c~~eHHH BorrpocoB KacaHCb 
"BHKTHMHOM rrO~HTHKH B EBporre". ,I(aHHhlM ~oK~a~ rrpe~Ha3Ha
~eH ~~H 06pameHHH BHHMaHHH y~acTHHKoB Ha orrpe~e~eHHhle 
acrreKThl, HO OH He HarrpaB~eH Ha orpaHH~eHHe paMOK ~HC
KYCCHH. 

lITO TAROE "BMKTMMHAH I10nMTI1KA"? 

K cym;ecTBeHHhlM lfepTaM yro~oBHo-rrpaBoBoM ~eHTe~bHOCTH B 
HaCTOHmee BpeMH OTHOCHTCH rrorrhlTKH y~YlfmeHHH rro~o~eHHH 
rroTeprreBmero rrpecTyrr~eHHH. 3TO cBH~eTe~bcTByeT 06 000-
3HaHHH orraCHOCTH B03pacTaHHH KO~HlfeCTBa cHTya~HM H rrpo
~eCCOB, B KOTOPhlX rroTeprreBmHM OKa3hlBaeTCH B orrpe~e~eHHoM 
CMhlc~e B rrO~lfHHeHHOM rro~o~eHHH. 

HeCMOTpH Ha TO, lfTO "rrOTeprreBmHM" MOlKHO Ha3BaTb Bcex, 
KTO CTpa~aeT OT OTpH~aTe~bHhlX rroc~e~C~BHM BHemHHX ~aK
TOPOB (Harrp. CTHXHMHhlX 6e~CTBHM) H~H BHyTpeHHHX C06hl
THM (Harrp. 60~e3HH) Mhl Ha ~aHHOM ceMHHape orpaHH~H- ' 
BaeMC.n: paCCMOTpeHHeM "rrOTeprreBmero" B paMKax yro~oBHoro 
rrpaBa. C TOlfKH speHHH ~aHHoro ceMHHapa 3Ha~eHHe HMeroT 
rrOTeprreBmHe rrpecTyrr~eHHH, a rro~ "rrpecTyrr~eHHeM" rro~
paaYMeBaeM aKThl, KOTophle B ~aHHOM CTpaHe 3aKOHaMH orrpe
~e~eHhl rrpecTyrrHhlMH. KpOMe Toro, r~aBHoe BHMaHHe COC
pe~OTOlfeHO Ha pH3HlfeCKHe ~H~a, cTpa~aromHe OT rroc~e~CT
BHM rrpecTyrr~eHHH. ,I(aHHoe orpaHHlfeHHe rrOHHTHM Ka~eTCH 
He06xo~HMhlM H3-3a orpaHHlfeHHoCTH ceMHHapa ITO BpeMeHH H 
ero He c~e~yeT C~HTaTb He~oo~eHKOM Ba~HOCTH H3YlfeHHH rro
~o~eHHH Ko~~eKTHBHhlX rrOTeprreBmHX H~H rrOTeprreBillHX, KOTO
phlM Bpe~ rrpHlfHHeH HerrpecTyrrHhlMH C06hlTHHMH. 

YCOBEPIIIEHCTBOBAHME CMCTEMbI YfOJIOBHOfO I1PABA: ynY1IIIIEHME ITOnO}I{E
HMH I10TEPITEBIIIEfO, B08MEmEHME YEbITKOB MS fOCY,I(APCTBEHHbIX ~OH,I(OB 

M~eo~orHlfeCKH rro~o~eHHe rrOTeprreBmero B CHCTeMe yro~oB
Horo rrpaBa HB~HeTC.ff CaMbJM Ba~HhlM. B Te~eHHe rrepBhlX ~a3 
CBoero paSBHTHH yro~obHo-rrpaBOBaH CHCTeMa CMor~a 6hlTb 
.ffBHO opHeHTHpOBaHHOM Ha 3am;HTY rrOTeprreBmero, HO rro 
KpaMHeM Mepe B HaCTO.ffm;ee BpeMH B rrpOMblm~eHHO pa3BHThlX 
CTpaHax Ba~HeMilleM 3a~alfeM focy~apcTBa .ffB~HeTCH 60Pb6a 
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c rrpecTyrrHocThro, BK~ro~aff H Te rrpecTyrr~eHHff, KOTOphle rrpH
~HHffroT Bpe~ ~HaH~eCKHM ~H~aM. 3Ta 60ph6a ffB~ffeTCff HC
K~ro~MTe~hHhlM rrpaBOM, a Ta~e ~O~~HOCThro rocy~apCTBa. B 
TaK011: cnCTeMe pO~h rrOTeprreBmero CTaHOBHTCH ~OCTaTO~HO 
~opMa~hH011:, M ~aCTO orpaHM~HBaeTCH C pO~hro MHM~HaTopa 
rrpo~ecca, C rrepeCKaShlBaHMeM xo~a rrpecTyrr~eHHH H C pO~hro 
rrOMO~HHKa cy~a, aa~a~a KOToporo - rrepe~a~a MH~opMa~MH 0 
rrpecTyrr~eHMM ~~H Toro, ~To6hl cy~ CMor 6hl o~eHHTh cephea
HOCTh rrpecTyrr~eHMff M orrpe~e~MTh rrO~XO~H~ee HaKaaaHMe. 
II03ToMY B yro~oBHo-rrpaBOB011: CHCTeMe eCTh OCHOBaHMe ~JIH 
rrepeCMOTpa rro~o~eHHH rrOTeprreBmero. 

C~O~HOCTh Ca~1011: yro~oBHo-rrpaBOB011: CMCTeMhl He 06~er~aeT 
rro~o~eHHH rrOTeprreBmero rrpH BhlHCHeHHM CBOMX rrpaB - HH ro
BOpff ~e 0 aa~liTe 3TMX rrpaB. C 3THMH C~O~HOCTffMH GTa~
KMBaroTcH ~e B Te~eHHe rrpOBe~eHMH rrpe~BapMTe~hHoro c~y
maHMH. 1.Ie~oBeK, KOTOPhlM He~aBHO rrorra~ B rro~o~eHne rrOTep
rreBmero, ~aCTO HaCTO~hKO cMy~eH H TpaBMaTMaHpOBaH, ~TO 

He B CM~ax ~OCTaTO~HO pemHTe~hHO aa~TMTh CBOM rrpaBa. OH 
Tpe6yeT ~aCTO He TO~hKO rrpaBOBhlX, a MHor~a M Me~H~HHCKHX 
COBeTOB, HO Ta~e rrCMxo~orH~eCK011: rro~~ep~KM M rrOMO~M B 
paCCMOTpeHMH rrpaKTM~eCKHX acrreKTOB BorrpOCOB. Orrpe~e~eH
Hhle rpyrrrrhl rrOTeprreBDIMX, Harrp. rrpeCTape~hle, HeCOBepmeHHO
JIeTHhle, HerrpaBocrroc06HbIe M o·rHOCff~Hec.a K .aahlI'OBhlM lVeHh
mHHCTBaM, MorYT H~~aThCH B OC06011: rrOw.O~M. Bo06~e eCTh, 
o~eBM;n;HO, OCHOBaEHe ~~H pacmMlleHM.a C~y?K6hl 6ecrr~aTHofi rrpa
BOB011: rrOMO~M M 6ecrr~aTHhlX cy~e6HhlX rr~2~e££E~, a KpOMe 
Toro - 8~H~0~eHHH rrpo~. 

Oco6eHBO B c~y~ae HeaHat!MTe~hHhIX rrpaBoHapymeHHfi rrOTep
rreBmH11: 60~ee aaHHTepeCCBaH B rro~y~eHlHI BoaMe~eHBH aa rrpB
~HHeHHhl11: ew.y Bpe~ ~eM B rrpllB~e~eHHM rrpaBoHapymzTeJIH K 
yro~oBHofi OTBeTCTBeHBOCTll. B Harne rrparMaTH~eCKoe BpeMH 
~a~e He Bce rrOTeprreBmHe c~HTaroT, ~TO OTrrpaB~eHHe rrpec
TyrrHMKa B TroPMY M~H ero aa~ep~aHMe - Ba~HO; KaK nOTep
neBmHe OHM, HaBepHoe, H He HMeroT o~eHh nO~O~HTe~bHoro 
npe~CTaB~eHMH 0 BocnHTaTe~hHOM xapaKTepe HaKaaaHHff. 
CJIe~OBaTe~hHO, O~Ha Ha BoaMC~HhlX TeM ~~H 06cy~~eHuH -
£E~~~e~~y HaKaaaHueM H KOMrreHCa~He11:_aa npM~HHeHHbI11: 
lll2e~. 

IIpe~~e Bcero C TO~KH apeHuff rrOTepneBmero c~e~OBa~o 6hl 
06paTuTh BHHMaHHe M Ha BoaMO~HOCTh OTKaaa OT ocpHD.Ha~hH011: 
rrOCJre~CTBeHHOM CHCTe.!f~' HeCMOTpH Ha TO, ~TO TaKOR OT
Raa Mo~eT rrpec~e~OBaTh paaHhle ~e~H, CM@CJI aaK~ro~aeTC.a 

B TOW., ~TO rrpaBoHapymBTe~.FI He H~HO rrpM:s~eKaTh K yr'O~OB
H011: OTBeTCTBeHBOCTH C yc~oBHeM, ~TO OH aar~a~HT rrpH~H
HeHHbI11: Bpe~; B@nO~HeHHe 06.FIaaHHOCTH a8r~a~uTh npM~HHeH
HbIil Bpe~ MO~HO 6hl~O 6@ KOHTpO~HpOBaTh ~epea oIPM~Ha~:o
Hyro CHCTeMY. 

B C.;~CTeMe !I?e60B8HH.FI B03Me~eHHff y6hlTKOB OT npaBoHapy
mHTeJIff HMeeTC.a TaK~e BoaMO~HOCTM Y2CBepmeHCTEOBaHM.FI. 
~a~e B Tex CTpaHax, B KOTOPbIX rro~o~eHMe nOTeprreBmero 
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OO~erqeHO TeM, qTO OH Mo~eT TpeOOBaTb BOSMe~eHMR YOhlT
KOB B TeqeHM6 pas6MpaTe~bCTBa cy~e6Horo ~e~a (a He qe
pes OT~e~bHhle rpa~~aHCKHe opraHhl) c~e~OBa~o Ohl oopaTMTb 
BHMMaHBe Ha npr~e~eHHe B ~MSHb pemeHBR cy~a 0 BOSMe~e
HBH y6hlTKOB. Bo MHorBX CTpaHax rocy~apcTBO He nOMoraeT 
nOTepneBmeMY B GTOM. 

C~e~yeT OTMeTBTb, qTO nOTepneBmero M npaBoH8pymBTe~R 
He OOJISaTe~bHO saKpYTHTb B Brpy "Hym;,-CYMMa ", B KOTOPOH 
HapymeHBe CTaTYC-KBO nOTepneBmero lvlO~HO 6hl~0 6bl KOMneH
CMpOBaTb npBMeHeHMeM Mep HaKaSaHBJI npaBoHapymHTe~R M~M 
Tpe60BaHBeM B03Me~eHHR y6hlTKOB. Ha060pOT, CO~Ba~bHhle 
noc~e~CTBMR H8Ka8aHBJI, a TaK~e BOSMO~Hhle ~pyrMe KyMy
~JITBBHhle noc~e~CTBBJI ~~R npecTynHBKa MoryT H8 npaK~'MKe 

oopeMeHBTb M nOTepneBmero. nyqmMH B qa~e Bcero ynOMJI
HYThlH npMMep GTOrO - c~yqaH npecTynHBKa, KOToporo npM
rOBopM~H K TropeMHOMY saK~roqeHMro, Bc~e~CTBBe qero OH He 
Mo~eT 8ar~8~MTb npMqMHeHHhlH nOTepneBmeMY Bpe~ - HeCMOT
pR H8 TO, qTO OH 6hl~ H8 GTO cor~aceH. ~~R KOMOBHMPO
BaHMR HaKaSaHBJI C BOSMe~eHBeM y6hlTKOB c~e~aHO MHoro 
npe~~o~eHBH. npe~~o~eHO HanpBMep, qTo6hl npaBoH8pymB
Te~b c06CTBeHHopyqHO McrrpaBM~ Ohl rrOBpe~~eHHyro BM COOCT
BeHHOCTb rrOTeprreBmero. HeCMOTpJI Ha pa~BOH8~bHOCTb rrpe~
~O~eHMJI Ha~o CKasaTb, qTO OHO pacnpOCTpaHMMO TO~bKO Ha 
onpe~e~eHHyro rpynny rrpecTynHBKoB M K TOMY ~e npBBO~BT 
K np06~eM8M nponop~MOHa~bHOCTB M paBHonpaBBR npaBocy~BJI. 

B Tex MHOrOqBC~eHHhlX c~yqaJIX, B KOTOPhlX npaBoH8pymM
Te~JI He y~a~ocb sa~ep~aTb, M~M eC~M M sa~ep~a~M, TO OH 
OKaSa~CJI HecnOCOOHhlM sar~a~MTb npMqMHeHHhlH Bpe~, rocy
~apCTBO CMor~o 6hl npBoeraTb K B03Me~eHMJI YOhlTKOB MS E£
cy~apcT~§HHhlX_~2~~, qTO M ~e~aeTCJI BO MHorMX CTpaHax. 
Bo06me TaKaR CMCTeMa Mcno~bsyeTcR ~~JI BOSMemeHMJI ~Mq
HhlX Ymep60B nOTepneBmMX B c~yqae HaCM~bCTBeHHhlX npec
Tyn~eHMH; ~aHHyro CMCTeMY MO~HO 6hl~0 Ohl pacnpOCTpaHMTb 
M Ha BOSMemeHMe MaTepMa~bHhlX yOhlTKOB. 

ll~eO~OrMJI, ~e~amaR B OCHOBe MHorMX yro~oBHo-npaBOBhlX 
CMCTeM ~aeT, Ka~eTCJI, OCHOBaHMe ~onycKaTb, qTO npMB~e
qeHMe rrpaBoHapymMTe~rr K yro~oBHOH OTBeTCTBeHHOCTM -
Bcer~a B MHTepecax nOTepneBmero. Bce-~e Ko~eKChl MHO
rMX CTpaH BK~roqaroT M nO~O~eHMJI npMBeCTH K npHB~eq'eHMro 
K yro~oBHOH OTBeTCTBeHHOCTH nOKB MCTe~ He ~a~ CBoero 
COr~aCMJI H8 npe~~JIB~eHHe HCKa. B HeKOTOphlX c~yqaJIX no
TepneBmHH Mo~eT OTOSBaTb CBoe SaJIB~eHHe 0 BhlSOBe B cy~ 
~O H8qa~a npo~ecca, a MHor~a H noc~e Haqa~a npo~ecca. 
3TO, KOHeqHO, npMBo~HT K TOMY, qTO HeKoTophle ~e~a He 
~OXO~JIT ~O cy~a. llCTe~ Mo~eT Bos~ep~aTbCJI OT nepeCKa
ShlBaHMJI npecTyn~eHMJI eC~M CqHTaeT ~e~o HaCTO~bKO Ma~o
Ba~HhlM, Ha~oe~~MBhlM H~M HenpJITHhlM, qTO OH He ~e~aeT BMe
maTe~bCTBa CO c'ropOHhl orJ!M~Ma~bHOH CTOpOHhl. Bos~ep~a
HMe OT nepeCKaShlBaHMJI npecTyn~eHMJI Mo~eT B HeKOTOphlX 
c~yqaJIX 03HaqaTb ~a~e, qTO MCTe~ CqMTaeT, qTO HaCTO
Rmero npecTyn~eHHJI (H8np. MHcHHya~MM, OCKOpOJleHHJI H~H 
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~erKoro Te~eCHOrO nOBpe~~eHHH) H He 6hl~0. KpOMe Toro 
CYII\eCTBOBaHHe KaTeropHH ~e~ C 1l:aCTHhIM 06BHHeHHeM Mo~eT 
Ha caMOM ~e~e C~y~HTb sa~HTOM n2Tepne~£ B c~y1l:aHX, 
Kor~a y Toro eCTb OCHOBaHHe no~araTb, 1l:TO cy~e6Hoe pas-
6HpaTe~bCTBO TO~bKO yC~O~HH~ 6hl ~e~o. 

CHCTEMA llAPA~]E~bHAH K YrO~OBHO-rrpABOBOM CHCTEME 

HMeeTCH, KOHe1l:HO, 60~brnoe KO~H1l:eCTBO c~y1l:aeB - oc06eHHO 
8TO KacaeTCH TH~KHX npecTyn~eHHM - Kor~a 06Hapy~eHHe 
npecTyn~eHHH H HaKasaHHe Ha caMOM ~e~e B HHTepecax 06-
~eCTBa. A B rrOrpaHH1l:HhlX c~y1l:aHX ~e~o He TaK. Hanp. 
BO BBe~eHHH B sa6~~~eHHe CnOpHhIM BorrpOCOM HB~HeTCH 
1l:aCTO TO, H~eT ~H pe1l:b 0 ~e~e Tpe6yro~eM rrpHB~e1l:eHHH K 
yro~oBHOM OTBeTCTBeHHOCTH H~H ~e 0 ~e~e, B KOTOPOM ~~H 
BOCCTaHOB~eHHH rrepBOHa1l:a~bHOronpaBOBoro no~o~eHHH ~OC

TaT01l:HO rrpHMeHeliHH Mep a~MHHHCTpaTHBHo-06~eCTBeHHoro 
Bos~eMCTBHH. TI08TOMY caMa CHCTeMa He ~O~~Ha CTH~~HpO-
.~ ~ID~eM K c006~eHHID 0 npeC!xrr~eHHHX TO~bKO B ~e~HX 
sar~a~HBaHHH rrpH1l:HHeHHOro Bpe~a H~H rro~y1l:eHHH KOMrreHca
~HH; ~~H perneHHH rrp06~eM c~e~yeT npHHHMaTb BO BHHMaHHe 
H nO~XO~H~He a~bTepHaTHBHhle CHCTeMhl. 

TIpH6eraHHe K r~a~~aHCKHM rrpo~e~ypaM BOSMO~HO B Tex c~y-
1l:aHX, Kor~a rrOTeprreBillHM saHHTepeCOBaH TO~bKO B sar~a
~HBaHHH rrpH1l:HHeHHOro Bpe~a, a He B rrpHBe~eHHE B ~eMCT
BHe rpOMOS~KOM yro~oBHo-rrpaBOBOM CHCTeMhl. B HeKOTOphlX 
CTpaHax HCK 0 BosMe~eHHH MO~HO npe~~HBHTb H B rrpo~ecce 
pas6HpaTe~bCTBa yro~oBHoro ~e~a H TaKHM 06pasOM rrOTep
rreBmHM Mo~eT ~OCTHqb TaKoro %e pe~y~bTaTa TO~bKO ~OK~a
~hlBaH 0 npecTyrr~eHHH rrO~H~eMCKHM; B 8THX c~y1l:aHX, rrpo
Kypop, KaK npaBH~O, rrosa60THTCH, ~a~ee, 0 ~opMa~bHOH 
CTopOHe rrpo~e~yphl. B rpa~~aHCKHx npo~e~ypax nOTepneB
mHM He HMeeT TaKOM KOMrreTeHTHOM rrOMO~H H OH 06hl1l:HO ~O~
~eH ~H1l:HO nosa60THTbCH 0 rrpe~~HB~eHHH HCKa, 0 BhlSOBe 
B cy~ CBH~eTe~eM H 06BHHHeMoro, 0 npe~CTaB~eHHH ~oKa
saTe~bCTBa H T.rr. EC~H C T01l:KH speHHH rrOTeprreBmero 
npHMeHeHHe Mep rpa~~aHCKoro Bos~eMCTBHH C1l:HTaeTCH rrpe~
n01l:THTe~bHhlMH, TO eMY c~e~yeT OKasaTb rrOMO~b, TeM 60-
~ee eC~H OH 6e~eH H~H no ~pyrHM npH1l:HHaM He crroc06eH 
nO~bsOBaTbCH rrpaBOBhlMH yc~yraMH. 

C T01l:KH speHHH rrpaBoHapymHTe~H rpa~~aHCKaH rrpo~e~ypa 
Mo~eT 6bITb rrpe~rr01l:THTe~bHOM rro cpaBHeHHID C cy~e6HoM, 
nOCKO~bKY B ~epBOM c~y1l:ae HeT npHMOM yrposhl HaKasaHHH. 
06eMM CTopOHaM BhlrO~HO TO, 1l:TO rrpHMeHeHHe rpa~~aHCKHX 
Mep Bos~eMCTBHH rrpHB~eKaeT MeHbme BHHMaHHH rry6~HKH. 

LITO KacaeTCH CHCTeMbI rocy~apcTBeHHOM KOMrreHca~HH npH-
1l:HHeHHOro Bpe~a, c~e~yeT OTMeTHTb, 1l:TO 8Ta CHCTeMa, 
o 6 hl1l:H 0 , rrpe~rro~araeT, 1l:TO npecTyrrHHKa He y~a~ocb sa
~ep~HBaTb H~H ~e OKasa~OCb, 1l:TO OH He Mo~eT sar~a~HTb 
npH1l:HHeHHhlM Bpe~ CBOHMH cpe~CTBaMH. B 8TOM CEHSH c~e
~OBa~o 6hl paCCMaTpHBaTb BOSMO~HOCTb rocy~apcTBeHHOH 
KOMrreHca~HH H B c~y1l:aHX, KorAa nOT2prreBmHH He Tpe6yeT 
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HaKasaHHE rrpecTyrrHHKa (KOHe~HO C yc~oBHeM, ~TO BOSMO~
HOCTb rro~y~eHHE BOSMe~eHHE yCTaHoB~eHO HeBOSMO~HOH 
Harrp. rrpHMeHeHHeM Mep 06~eCTBeHHOrO H~H aAMHHHCTpaTHB
HOrO BOSAeHCTBHE). 

~~E paCCMOTpeHHE rrpeTeHSHH rpa~AaH K rrpaBHTe~bCTBeHHhlM 
H~H aAMHHHCTpaTHBHhlM C~~a~HM COSAaHa CHCTeMa BO r~aBe 
C ~HHOBHHKOM, ocy~ecTB~EroII\HM HaASOp pa60Thl a,n;MHHHCTpa
:u;nH H rrOMOraIO~HM rpa~AaHaM, KOTOpble C~HTaIOT, ~TO HX 
rrpaBa HapyIDeHhl. OH Ha~a~nBaeT ,n;aHHhle YOHIP~HKTbI H TaK
~e BpeMeHaMH rrpHHHMaeT peIDeHHE C yrposoH rrpHB~eqeHHE 
aAMHHHCTpaTHBHOrO c~~a~ero K OTBeTCTBeHHOCTH. 

IIpI-IMepaMH a crreU;Ha~HsaU;HH B. y. CHc'reMhl MO~HO HaSBaTb 
~HHOBHHKH, paCCMaTpHBaIO~He rrpeTeHSHH rroTpe6nTe~eM, pas
~H~Hhle MeHee SHa~HTe~bHhle paSHor~acnE rroTpe6HTe~eM rro 
OTHomeHHIO K TOBapaM H~H yc~yraM (AaHHhle BorrpOChl MoryT 
6bTTb Ha rpaHH BBeAeHHE B sa6~~AeHHIO) H ~HHOBHHKH pac
CMaTpHBaIO~He rrpeTeHSHH 60~bHhlX, pemaIO~He rrpo6~eMhl 60~b
HhlX H Bpa~eM Harrp. KacaECb BOSMO~HhlX OroHGOK B 60~bHH~
HOM yxoAe. 

Te, KOTophle C~HTaIOT, ~TO OHH TIOABeprHYThl K~eBeTe B rrpec
~ H Tpe6y~T rry6~HKaU;HH rrorrpaB~eHHE H~H rrpHHETHE APY
rHX Mep MoryT Ta~e ~e~aTb BOSMO~HOCTH rrpHMeHeHHE OT
~H~HhlX aT cy,n;e6HhlX KaHa~OB C TeM, qTo6hl Hs6e~aTb rry6-
~HqHOCTH S~OC~OBHoro H K~eBeTHH~eCKoro rrpou;ecca. He
KOTophle CTpaHhl yCTaHoBH~H crre:U;Ha~bHhle COBeThl yrro~HoMO
~eHHhlX ,n;m=r KOHTpO~E "s,n;paBOH ~ypHa~HCTH~eCKOH rrpaKTH
KH" H 3TH opraHhl yrro~HoMo~eHbI Tpe60BaTb orry6~HKaU;HM OIPH
:U;Ha~bHoro rrorrpaB~eHHE. 

3a~HTa rro~o~eHHE rrOTeprreBIDero, KOHe~HO, He orpaHM~H
BaeTCE cy~ecTBoBaHHeM B.y. crreU;Ha~bHhlX CHCTeM M~H cy
~eCTBOBaHHeM caMOH yro~oBHo-rrpaBOBOM CHCTeMhl. Mo~eT 
6hlTb ,n;a~e Go~ee Ba~HOH rapaHTHeH MaTepHa~bHo-3KOHOMn
~eCKOM sa~HThl rrOTeprreBIDero EB~EeTCE CMCTeMa y~y~IDeHHE 
Bceo6~ero CO:U;Ha~bHoro 6~arOCOCTOEHHE H ,n;pyrHe YCTaHOB
~eHHble B saKOHo,n;aTe~bHOM rropE,n;Ke 06~eCTBeHHhle CHCTeMhl, 
u;e~b C03,n;aHHE KOTOPhlX - sa~nTa rrpaB HeHM~HX, a He 
TO~bKO rrOTeprreBIDIiX. 11s ,n;aHHbIX CMCTeM MO~HO Ha3BaTb B 
Ka~eCTBe rrpHMepoB OTBeTCTBeHHOCTb pa6oTo,n;aTe~eH sar~a
,n;nTb rrpnqHHeHHble HX pa60qnMH Bpe,n;, o6E3aTe~bHoe cTpaxo
BaHMe rr8peBo30~HhlX cpe,n;cTB, M T.H. cTpaxoBaHMe 60~b
HhlX. 06~eM ,n;~E Bcex 3TMX crreU;Ma,lnISMpOBaHHhlX CMCTeM ~ep
TOM EB~EeTCE TO, ~TO rrOTeprreBIDMH He 06HsaH ,1J;OKaSaTb, 
~TO Bpe,n; M~H rrOBpe~,n;eHHe HEHHeTCH c~e,n;CTBHeM rrpeHe-
6pe~HOCTM, Haxa~bHOCTn H~M HaMepeHHOH ,n;eHTe~bHOCTH rro
Bpe,n;HTb; MHorMe 113 C06bITMH, ;-rOHecy~Me rrOTeprreBIDMM Bpe,n;, 
KOTOPhlM sar~a~MBaeTCH C rrOMO~bIO B.y. CMCTeM H He rrpH
B~eK~H 6hl K yro~oBHOH OTBeTCTBeHHOCTH. 

CnCTeMa ,n;06pOBO~bHoro CTpaXOBaHMH Mo~eT, KOHe~HO, TaK~e 
3arJla,n;HTb rrpw:mHeHHhlM Bpe,n; n~M B03MeCTMTb y6hlTKH rro
Bpe~AeHHoro HMy~ecTBa. B 3TMX c~y~aHx, Bce-~e, rrOTep
rreBIDHH ,n;o~~eH 6paTb Ha ce6H 60~bIDyro ,n;O~IO paCXO,1J;OB ~eM 
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B B.y. c~y~aHx M OH 06H3aH rrpe~CTaBMTb OCHOBaTe~bHhle 
~OKa3aTe~bCTBa BMHhl ~pyroH CTOpOHhl. BhlBaeT, ~TO KOM
rreHca~Mro MO~HO rro~y~MTb ~er~e ~epe3 cy~e6HhlH rrpo~ecc 
~eM OT CTpaXOBOH KOMrraHMM. KpOMe TOrO MHOrMe M3 TeX, 
KOTOphle HB~HroTCH Ma~OMM~MMM M~M rro ~pyrMM rrpM~MHaM He 
MoryT rrO~b30BaTbCH yc~yraMM 06~eCTBa, M He B COCTOHHMH 
rr03BO~MTb ce6e CTpaXOBaHMHi a C ~pyroH CTOPOHhl OHM KaK 
pa3 ~aCTO CTaHOBHTCH rrOTeprreBmMMM B rrpecTyrr~eHHHX H Ta
KMM 06pa30M 60~bme Bcero M H~~aroTcH B MaTepHa~bHO-3KO
HOMM~eCKOH rrOMO~M. 

ITpOTMB ~a~bHeHmero pa3BMTMH TaKOH CMCTeMhl BhlCKa3hlBa
~MCb MHeHMH, KOTophle apryMeHTMpOBa~HCb KaK He~eTKocTbro 
K~aCCM~MKa~HM BMKTMMM3a~MM, TaK M BhlCOKOH CTOMMOCTbro 
06H3aTe~bHoro M ~06pOBO~bHoro CTpaXOBaHMH. Orrpe~e~eHMe 
CyMMhl CTpaXOBOH rrpeMMHCTa~o 6hl ~OBO~bHO Tpy~HhlM. KpOMe 
Toro c~ecTByeT M aprYMeHT rrpOTMB CTpaXOBaHMH OT rrOBpe~

~eHMH, rrpH~MHeHHhlX rrocTyrrKoM KOTOPhlH ~o~~eH 6hl~ 6hl rro
B~e~b C C060H yro~OBHyro OTBeTCTBeHHOCTb: TaKaH CMCTeMa 
Mor~a 6hl rrpMBeCTM K rrpeHe6pe~eHMro Bce06~eH pO~M yro~oB
Ho-rrpaBOBOH CMCTeMhl, eC~M CTa~o 6hl M3BeCTHhlM, ~TO rrOTep
rreBmMe CMor~M 6hl ~erKO rro~y~MTb KOMrreHca~Hro 3a rrpH~M
HeHHhlH MM Bpe~ OT CTpaXOBOH KOMrraHHH. 

HOBNE TEH~~MM PA8BMTMH 

Bo MHorMX CTpaHax B03paCTaeT MHTepec K rrpHMoMy corroc
TaB~eHHro rrpaBoHapymMTe~H C rrOTeprreBmMM. 06hlQHO rrpe~
~araroT O~Hy H3 c~e~yro~MX Tpex ~OPM corrOCTaB~eHMH: I) 
yro~oBHo-rrpaBoBaR rrpo~e~ypa rrpe~~araeT B03MO~HOOTb 

~ByoTopoHHero ~orOBO a ~aCTHoro xa aKTepa, HO CBH3aH
Horo C cy~e6HhlM rrpo~eccoM; TaKO ~oroBop Mo~eT CTaTb 
rrpMHHThlM BO BHHMaHHe co OTOPOHhl Oy~bl1 H~M OH MO~e'l.' ~a

~e MCK~ro~MTb rrpMHHTMe Cy~oM OKOH~aTenbHoro pemeHMH 
(OM. HM~e YKa3aHMH Ha ~e~a C ~aCTHbIM 06BMHeHHeM) 2) 
06e CTOPOHhl MoryT BCTpe~aTbcH 3a rrpe~e~aMM cy~e6Horo 
rrpo~ecca HO McrrO~b30BaTb rrpM 3TOM rrOMO~b rrpMMMpMTe~H 
(KOTOphlH Mo~eT 6hlTb M ~O~~HOCTHhlM ~M~OM) H 3) 3TH ~Be 
CTOPOHhl cTaparoTcH pemMTb rrp06~eMY Herrocpe~cTBeHHo 6e3 
BMemaTe~bCTBa CO CTOpOHhl. 

ITepBaH B03MO~HOCTb (3TO OTHOCMTCH M K ~ByM rroc~e~HMM) 
oc~eCTBMMa CKopee Bcero Tor~a, Kor~a rrpaBoHapymeHHe 
- He cepbe3Hoe. Cy~eCTByroT, KOHe~HO, M~eo~orM~eCKMe 
rrpM~MHhl, KOTophle rrpOTHB Toro, ~T06hl p2.36Hparo~HH yro~oB
Ho-rrpaBOBhle ~ena cy~e6HhlH rrpo~ecc 3aKaH~MBa~CH 6hl rrpOCTO 
pe3y~bTaToM, KOTOPhlH OCHOBhlBaeTCH Ha ~orOBope ~aCTHoro 
xapaKTepa. 

qTO KacaeTCH BToporo M TpeTbero BapMaHTa c~e~yeT OT
MeTMTb, ~TO ~OCTM~eHMe HepopMa~bHoro pemeHHH KOHP~MK
~ - BO MHorMX OTHomeHMHX ny~me ~opManbHoro. ~aHHOH 
Mo~e~M cne~OBa~o 6hl ~aTb rrpe~rrO~TeHMe B c~y~ae Bcex 
He3Ha~MTe~bHhlX rrpaBoHapymeHMH, KOTophle HarrpaBneHhl rrpe~
~e Bcero rrpOTB ~aCTHhlX nM~, ocooeHHO 3TO KacaeTCH cny
~aeB, Kor~a Me~~y rrOTeprreBm~tM M rrpaBoHapymMTeneM MMe
roTCH OCOOble CBH3M (KaK B cny~ae peoeHKa-pO~I1Te~H, cy
rrpyr, coce~OB 11 T.rr.). HM TOT HM ~pyroH BapMaHT He 



npe~no~araIDT, ~To6hl rrpaBoHapymeHHe 06paTH~O Ha ce6R 
BHHMaHHe yro~oBHO-npaBOBOH B~aCTH. 

APyroe ~e~o - KaK OpraHH30BaTb yrroMRHYTOe nOCpe~HH~eCT
BO H~U npRMyID BCTpe~y KaK MOiKHO ~y~me. EC~H OpraHHSa
~HOHHaR CTOpOHa CTaHOBHTCR HaCTO~bKO C~OiKHOR, ~TO npH
MHpUTe~H HyiK~a~HCb 6hl B OC060M o6y~eHHH, rrpo~e~yphl Ha
nOMHHa~H 6hl C06~ID~eHHR OC06hlX HOPM, Sar~a~HBaHHe npH
~HHeHHOrO Bpe~a CTa~O 6hl K~aCCH~H~HpOBaHHhlM, TO 8TH Me
pOnpHRTHR CTa~H 6hl HanOMHHaTb no CBoeR CTpyKType cy~e6-
Horo pas6HpaTe~bCTBa. 

HeCMOTpR Ha npHC~He Tpy~HOCTU MOiKHO CKasaTb, ~TO 8TH 
rrpe~~OiKeHHR nOKaShlBaIDT, ~TO B paCCMOTpeHHH pO~H yro~o
BHo-npaBOBOR H~H ~pyroH O~H~Ha~bHOH CHCTeMhl MOiKHO He 
orpaHH~HBaTb ce6R orrpe~e~eHHhlMH npe~nO~OiKeHHRMH. ITo
~eMy 6hl He paCCMaTpHBaTb npo6~eMaTHKy rrOTepneBmero/npe
cTynHHKa BHe caMOH CHCTeMhl? B OCHOBe s~eCb ~eiKHT H~eR 
o TOM, ~TO KOH~~HKT HyiKHO paspemHTb MeiK~y CTopOHaMH, 
KOTophle HMeIDT OTHomeHHe K HeMY H OHH iKe ~O~iKHhl HaRTH 
nO~XO~Rmee paspemeHHe. M~eR saK~ro~aeTcR B TOM, ~TO 
rrOTepneBmHR H npaBoHapymHTe~b MoryT BMeCTe HaHTH pas
YMHoe paspemeHHe ~~R KOH~~HKTa 6es Toro s ~To6hl TRiKe~o
BaThlR annapaT yro~oBHo-npaBOBOH H~H ~pyroM O~H~Ha~b
HOM CHCTeMhl BMemHBa~CR B ~e~o. 

POAb rrOTEPITEBillEfO B rrpE~YITPEm~EHMM ITPECTYITHOCTM 

HeCMOTpR Ha TO, ~TO BHKTHMo~orHR npo~eMOHCTpHpOBa~a 
HaCKO~bKO BaiKHyID - a MOiKeT 6hlTb ~aiKe pemaIDmyro - pO~b 
nOBe~eHue nOTepneBmero urpaeT B 8Tuo~orHH npecTyn~e
HHR, MOiKHO erne CTaBHTb no~ Borrpoc rOTOBO ~H 06meCTBeH
Hoe MHeHue Tpe60BaTb HSMeHeHHR nOBe~eHHR nOTeH~Ha~bHhlX 
nOTeprreBmHX B ~e~RX npe~ynpejK~eHHR npecTyrrHoCTH. ~py
rHMH C~OBaMH - BOSMOiKHO ~H oc~eCTB~eHHe nepepacnpe~e
~eHHR CO~Ha~bHOM CTOHMOCTH H TRiKe~hlX noc~e~CTBHH npec
Tyn~eHHR ? 

HeCOMHeHHO HaMe~eHO, ~TO B orrpe~e~eHHhlX Kpyrax BhlpajKH
~H rOTOBHOCTb npHHRTHR Mep B 8TOM HanpaB~eHHH. HanpH
Mep, Kor~a nO~H~eMCKHe C006maIDT, ~TO OHH rOTOBhl COBeTO
BaTb KaK npe~oxpaHHTbCR OT KpaiKH H rpa6eiKa, peaK~HH ny6-
~HKH, 06hl~HO, o~eHb nO~OiKHTe~bHhle. fpaiK~aHe rOTOBhl B 
HeKOTopOH CTeneHH YMeHbmaTb pHCK npecTyn~eHHH aKTHBHsH
pya CBOID ~eRTe~bHOCTb, HHor~a ~aiKe H HeCMOTpR Ha pac
XO~hl. Ho B 8TOM nepepacnpe~e~eHHH OTBeTCTBeHHOCTH CTa~
KHBaIDTCR H C Tpy~HOCTRMH. 

ITo BH~HMOMy 06meCTBeHHoe MHeHHe u c~eCTBOBaHHe onpe
~e~eHHhlX ~yXOBHhlX ~eHHOCTeM CTaBRT iKeCTKHe r'paHH~hl pac
npOCTpaHeHHID TaKoro nepepacrrpe~e~eHHff - HeCMOTpR Ha TO, 
~TO ~aCTO 6hl~O 6hl HaMHoro ~er~e HSMeHHTb nOBe~eHHe no
TepneBmHX, ~eM npecTynHHKOB. XOTR 8TO H TaK, 8Ty BOS
MOiKHOCTb He~bSE He~oo~eHHBaTb, nocKo~bKy nOTeH~Ha~bHhlM 
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nOTepneBmHM HeTpy~Ho rrpe~rrpHHHMaTb rrOHflTHHe 3~paBoMy 
CMHCJIY rrpe~oxpaHHTeJIbHHe MepH H eCJIH MH cpaBHHBaeM GTa 
MepH C BHCOKHMH npflMHMH H KOCBeHHHMH pacxo~aMH npecTyrr
JIeHHM, TO HX BHrO~HOCTb CTaHOBHTCfl e~e 60JIee O~yTHMHM. 

3AKJIIO"lIEIDIE 

rrepexo~ OT HaCTOfl~eM CHCTeMH K CHCTeMe C 60JIbmeM opHeH
Ta~HeM Ha nOTepneBmero rrpHBe~eT C C060M MHoro YJIyqme
HHM. A BH3HBaeT JIH GTO KaKHe-JLH60 rrp06JIeMH? B03MO~HO, 
~TO no~xo~ C opHeHTa~HeH Ha nOTepneBmero Mo~eT B Bce 
60JLbmeM Mepe HanpaBHTb BHHMaHHe Ha Te Tpa~H~HOHHHe rrpe
cTyrrJLeHHfl, KOTopHe HanpaBJLeHH npOTHB OT~eJIbHaX JLHqHOC
TeM. TaK Mo~eT CJLY'rHTbCfl oco6eHHo B cJIy~ae npecTynJIe
HHM, KOTopHe npH~HHflroT cpa3y O~YTHMHM Bpe~. 3TO MOrJLO 
6H npHBecTH K TeM He~eJLaHHHM pe3YJLbTaT8M, qTO Ha npe
cTynJLeHHfl, KOTopHe xapaKTepH3yroTcfl TOJLbKO nOBHIDeHHeM 
o6~ecTBeHHoH onaCHOCTH, HO He 06fl3aTeJLbHO OTpH~aTeJLb
HHMH pe3YJLbTaTaMH, a Ta~e Ha rrpecTynJLeHHfl, KOTopHe rrpH
BO~flT K B03HHKHoBeHHro Bpe~a KOCBeHHO HJLH Me~JIeHHHMH TeM
naMH (Harrp. npecTyrrJLeHMfl B c~epe HapymeHMfl TPy~OBOM ~MC
~HnJLMHH MJLM npecTyrrJLeHMfl npOTMB OKp~eHHR) He o6pa~aroT 
~OCTaTOqHOrO BHMMaHMfl. BO-BTOPHX cocpe~OTOqeHae BHaMa
HHfl Ha nOJLO~eHHe nOTepneBmero Mo~eT npHBecTH K yxy~~e
HHro np~eccy8JLbHOM oxpaHhI no~o3peBaeMoro. B-TpeTbMx TeH
~eH~Hfl Mo~eT KOCBeHHO npHBecTH K Ha3H8~eHaro 60JLee CTpO
rHX HaK83aHaM rrpecTyrrHMKaM. XOTfl nOJLO~eHae nOTepneBmero 
OCTaBJIeHO 6e3 ~OJL~HOrO BHHMaHHfl Bce-~e npH yJLy~meHMM 
GTOrO rrOJLO~eHMfl He.Jlb3fl 3a6HBaTb B8~HOCTH cy~ecTBoBaHMfl 
cnpaBe~JLHBOM H 6ecnpMCTpaCTHOM yrOJLOBHO-rrpaBOBOM CHCTe
MH. 



Inker i Anttila 
Director, HEUNI 
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OPENING STA'rEMENT 

Distinguished representatives of the Secretariat of 
the united Nations, the Council of Europe, the Inter
national Association of Penal Law, the International 
Penal and Penitentiary Foundation, the International 
Society for Criminology, the International Society for 
Social Defence, and our colleagues from the different 
countries of Europe. 

On behalf of the Helsinki Institute for Crime Preven
tion and Control, affiliated with the United Nations, 
I wish to welcome you to our seminar on "Towards a 
Victim Policy in Europe". 

It is a pleasure to see so many distinguished guests 
gathered together in one room. In the course of this 
seminar, we shall be dealing with many of the themes 
of topic 3 of the Seventh United Nations Congress on 
the Prevention of Crime and the Treatment of Offend
ers, entitled "Victims of Crime". The discussions will 
undoubtedly be of great value in the preparations for 
this Congress. 

Instead of dealing with the wide issues encompassed by 
the theme of "Victims of Crime", however, we have 
chosen to focus on "Victim Policy". During the past 
years, a considerable amount of research has been 
carried out in victimologYi in your materials you will 
find some very recent Finnish data. It may now be time 
to move on from victimological issues to issues of 
pOlicy. What practical steps do we need to take in 
order to develop our criminal justice system, and, 
perhaps, our other systems? 

Our agenda is a heavy one. Today, we shall have "the 
honour of hearing some comments from several of the 
eminent persons in this field in Europe. In order to 
utilize our limited time as effectively as possible, 
on Monday and Tuesday morning we shall convene in 
working groups in order to deal with more specific 
issues. On Wednesday morning we shall then again meet 
together to discuss the reports of the working groups. 

Again, welcome to our seminar. I trust that your time 
here in rainy, autumn Finland will be spent enjoyably 
in stimulating discussions and - it is sincerely hoped 
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- in the exchange of new ideas in the never-ending 
process of improving our criminal pOlicy. In many 
ways, you represent different approaches to the prob
lems of the victim. I trust that the mixing of these 
approaches will be of great benefit to us all! 



Wojciech Tomczyk 
Director of Cabinet 
Warsaw 
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The Protection of the Victim of a Crime in the Polish 
Criminal Justice System 

I would like to devote my speech to a few problems 
signalled within the subject matter of the first 
Seminar. At the ~ame time I am fully aware of the 
fact that changes in administration of justice in 
penal cases introduced with the intention to improve 
the situ~~ion of the victim of a crime are but a 
fragment of the subject and scope of victimology. 
What's more, the victimological conception of the 
victim in the Polish legal system does not correspond 
with the notion of "wronged person by crime", a term 
which is scrupulously avoided in the discussion guide 
on the first topic. I think, however, that the fact 
that victimology entered the area of penal law in a 
broader way than so far is of a key and most practical 
importance. It is not only because the interests of 
victimology show clear links with the problems of 
penal law. 

It is so, because: 

First - the maintenance of a balance between the posi
tions of the perpetrator and the victim in criminal 
proceedings is a real and practical postulate. Pene
tration of new areas and possibilities to help the 
victim, defined according to the criteria of real 
wrong doing, should not weaken attempts to solve the 
existing and recognized problems; 

Secondly - it seems that the fastest and most meaning
ful progress in implementation of postulates voiced by 
victimology is possible to attain by way of changes 
within the system of justice in criminal cases; 

Thirdly - restitution traditionally already is and 
probably will long remain one of major forms of indem
nification of crime victims; in effect, the possibili
ties to increase guarantees of repairing the loss per
petrated by a crime by the perpetrator himself, expe
riences of other countries stemming from the operation 
of sometimes rather original solutions are worthy of 
highest attention on the part of the administration of 
justice and the comparison of their effectiveness. 
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What are the major lines of development of Polish 
criminal law and justice administration? From the 
point of view of the conclusions and recommendations 
of the 11th Congress of the International Association 
of Criminal Law in Budapest or the ones of the victim
ology conference in Bellaggio in 1975 one could state 
that the Polish system of administration of justice in 
criminal cases is implementing a number of conceptions 
thereon formulated. 

This refers to t&e sphere of criminal law in all its 
aspects, including penal executive law, the practice 
of the administration of justice as well as social 
practice in general. 

As is the case with the majority of contemporary 
systems of administration of justice in penal cases, 
numerous provisions of the peDal law in force in 
Poland are aimed at the assistance of the victim of a 
crime. This is provided for already by traditional 
institutions, warranties of restitution such as a 
civil suit in penal pro~eedings, the right of the 
victim to appear in criminal proceedings as auxilliary 
prosecutor, a judicial decision on the penal and legal 
obligation to repair the loss caused to the victim or 
money on the part of the perpetrator for pain and 
injury. Other measures for the protection of the 
victim of a crime are also regulated by the law: 

the decision to hear a case at a non-public session, 

the taking of depositions in the absence of the 
accused, 

limitation to a minimum of bodily inspection and 
medical examinations dictated by requirements of 
evidence, if the interests of the victim speak in 
favour of such measures 

deductions from wages of prisoners for the benefit 
of compensation adjudged to the victim. 

Within the framework of social security, some of the 
things guaranteed are common medical care and gratui
tous medical service for all social groups. One fea
ture which occupies a high position in social pOlicy 
is gratuitous legal assistance - something which has 
not been rendered without resistance on the part of 
lawyers, by social institutions and orgal1izations 
that have established specialized bureaus. 

Jurisprudence also appropriately devotes its attention 
to the victim of a crime. Thus the Supreme Court 
devoted one of its so-called guidelines for adminis-
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tration of justice and court practice - a specific and 
important institution in our system of administration 
of justice - to the matters of protection of the 
wronged person. The Supreme Court sOlved in a binding 
form for all courts a number of practical questions. 
Thus, e.g. it stated that if the law provides only 
for the obligation of the perpetrator to repair the 
loss caused by the crime or the possibility to adjudge 
payment for pain and injury for the benefit of the 
wronged person, cour.ts should issue an appropriate 
decision to the benefit of the wronged person, even 
if such a person presents no action to this end. It 
seems that the justification of the guidelines is of 
much greater importance than the guidelines them
selves: it points to the need to give the wronged 
person moral and material satisfaction. Also the 
principles of social coexistence and justice in gene
ral call for alleviation of the losses whenever it is 
possible. 

Concentrating attention now on the question of resti
tution alone, I \'lould like to state that the legal 
institutions that serve restitution are not deemed 
satisfactory. This is not only the opinion of doc
trine or administration of justice. The Codification 
Commission gave a negative answer to the rather retho
rical question of the effectiveness of these institu
tions of law. The proposals concerning changes in pe
nal law formulated by the Commission in their signifi
cant part refer to the release of the role of the 
victim of crime from the straitjacket of formalism and 
the helping of the wronged person in pursuing restitu
tion. In this connection I would like to draw your 
attention to the line adopted by the Codification 
Commission in providing solutions to this question. 
It presents a solution to the well-known dilemma of in 
what way the improvement of the position of perpetra
tors, evident in contemporary systems of administra
tion of justice, should be balanced by improvement of 
the role of the wronged person. The Codification Com
mission decided on the improvement of already existing 
institutions, on their major amendment and adju~tment 
to the requirements dictated by practice. It, however, 
did not decide to supply alternative solutions, which 
would present an attempt to break the relation between 
penalty and restitution. Cor~esponding to it, the so
lutions that were to emerge ~ sgch as for example in 
the case of penal law reform in Finland as partial de
penalization - seemed too risky, and for many reasons. 
The entire system of Polish criminal proceedings is 
subjugated to the principle of prosecution by the 
court and legalism. 

This is true to such an extent that even in the case 
of the rather limited number of crimes prosecuted on 
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the basis of a private lawsuit the prosecutor may file 
a public case against the position of the wronged per
son. Another element that is also not without import
ance are concerns that an expansion of the catalogue 
of crimes prosecuted in this way and, what follows, 
greater independence of action on the part of the 
wronged person would create inequalities in the prose
cution of crimes and the administration of justice. 
What is more, it might give rise in the public percep
tion to the idea that there are possibilities "of 
buying off the administration of justice". It is a 
concern fully justified in the case of a community, 
which such as the Polish one is highly sensitive as 
regards egalitarism and which continues to be charac
terised by a considerable differentiation of the eco
nomic status of its members. We experienced such an 
attempt a few years ago, after a dramatic turn in our 
penal policies. It consisted in a much broader appli
cation of the conditional suspension of the penalty of 
deprivation of liberty, with the parallel adjudgment 
of a penalty of a fine. But these are only details 
which I might discuss at a working debate in groups. 

To return to the changes proposed in the amendments to 
the penal law, I would wish to state their i~eology. 
It boils down to the view that the state's function 
consists not only of the adoption of a legal order, 
but also of its direct execution as well. It is the 
entire system of penal law, inter alia, which protects 
the rights and interests of the members of the society. 
If it is so, then the wronged person should be provid
ed with the maximum of rights and guarantees so as to 
be able to suit all harm done by way of a crime by 
himself. This assumption formed the basis for an en
tire set of new provisions, among which the most im
portant ones are the proposal to vest the person 
wronged with the right to appear in court as an inde
pendent prosecutor, if the prosecutor decided not to 
file the case with the court. 

It is also anticipated that compensation may faculta
tively be adjlldged by the court even for the benefit 
of the wronged person who did not file a civil law
suit. So far this institution has been applied in 
cases of a loss at the expense of socialized property. 

These and other changes in the penal law raise hopes 
for making the system of administration of justice 
more effective from the point of view of restitution. 
This stands in agreement with the view that reparation 
of losses for the victim of a crime should be borne 
above all by the perpetrator himself. Above all, this 
burden is not only on him. This supplementary role 
will, in the future, be performed to an ever greater 
extent by state funds established for compensation. 
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Such funds do exist in Poland, but so far they are 
limited to concrete categories of crimes. This was 
the idea of the alimony fund established in 1974. 

The Post-Penitentiary Aid Fund seems to be more uni
versal in nature. Although it has another purpose, 
its statute provides also for expenses covered by 
this fund designed to aid wronged persons and their 
families. In practice, however, only limited sums are 
oesigned for this purpose, and the way of rendering 
such aid does not exactly fall in line with the known 
assumptions of compensation. More appropriate in na
ture from this point of view is the Alimony Fund, 
which pays financial allowances to persons entitled to 
alimonies, but who do not receive them. Th~s, we ha~t 
to do with a fund designed not only for victims of a 
crime, but also for most widely conceived victims of 
non-execution of the alimony obligation provided for 
in the family and guardianship code. And this is its 
greatest merit. A year ago some changes were intro
duced in the principles of operation of this fund. 
These consisted, among others, in increase in the 
maximum of paid alimonies from 500 to 2 000 zlotys 
m0nthly and in simplification of the formalities re
quired to receive such allowances. In 1982 and the 
first six months of 1983 the expenditures from this 
fund totalled 1498 million zlotys. About 30% of this 
sum was designated for aid to victims of nonalimen
tation crime. The fund collected a sum of 335 million 
zlotys from persons remaining under alimony obliga
tion. I quote this last figure, because the high per
centage of sums collected came as a decisive argument 
in favour of increasing the rate of allowance and 
simplification of the formal requirements posed for 
non-alimentation victims. Once again this points to 
the relation between further growth of state financial 
aid for crime victims (compensation) and the creation 
of more effective mechanisms of execution of the obli
gation to repair the losses by perpetrators (restitu
tion). Nevertheless, we shall follow the experiences 
of other states, more advanced in the development of 
p.rogrammes .of state assistance for crime victims, with 
profound attention. 



Jan van Dijk 
Director, 
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The Research and Documentation Centre 
Ministry of Justice, Netherlands 

State Assistance to the Victim of Crime in Securing 
Compensation: Alternative Models and the Expectations 
of the Victim 

I think we all are very much aware that the victim has 
become a very popular person recently in Western 
Europe and the United States. The ideological back
grounds uf this sudden emergence of the victim assis
tance movement are quite diverse and it is very tempt
ing to start a discussion of these various ideological 
arguments in favour of the victim assistance movement. 
However, I will restrict myself during this brief 
introductory talk to trying to give an overview of the 
empirical research findings concerning the real needs 
and expectations of the victims themselves, because I 
think a victim assistance movement which would not be 
oriented very much towards the real needs and expecta
tions of the victims themselves, would be a farce. I 
think it is very important for victimologists to listen 
to the victims themselves. And therefore I think empir
ical research among victims is of great importance for 
the victimological movement. 

First of all I would like to discuss with you some of 
the findings of research concerning state compensation 
schemes. I think everyone who has looked into this 
subject knows that the state compensation schemes of 
most countries only cover a very small part of the 
crime victims; only victims of very serious crimes of 
violence are eligible for such a form of compensation. 
However, the results of evaluation studies show that 
even those victims who are eligible for this form of 
compensation very often do not file a claim. Research 
has shown that the main reason for this is that most 
crime victims are not aware of these state compensation 
schemes. Only about a fourth of all victims in the 
United States who are eligible for this form of compen
sation are aware of the compensation schemes. It is 
even more surprising that even those victims who know 
about these schemes are so annoyed about the way that 
they have been dealt with by the police and the prose
cutors that they do not want to have any more dealings 
with another official institution and therefore they 
do not file a complaint. 
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There has also been som~ research among the benefici
aries of state compensation schemes, victims who 
really have received some amounts of money from these 
schemes. The findings are again rather disappointing. 
Even among the victims who have received compensation 
there still seems to be a lot of criticism. In order 
to understand the rather negative judgment even of the 
beneficiaries of these schemes we have to know that in 
most countries it takes almost a year before compensa
tion is awarded to the victim. As you can probably 
understand, the financial problems of the victim are 
much more acute during the first weeks after the cr'ime, 
but a year later most of these financial problems have 
already been solved in one way or an other. So when 
the victim receives compensation a year after the crime 
has been committed, this usually means that it has 
come too late for him. It is also clear from the re
search that many victims are very much annoyed by the 
red tape that goes with these compensation schemes. 
They have to fill in a whole bunch of questionnaries, 
they have to give answers to all forms of questions 
that are adressed to them by the state compensation 
schemes and in fact some of them feel that they are 
put on trial by the state compensation schemes and 
they feel very much offended by this. 

In particular I think it is important to observe that 
many victims feel that they are not entitled to state 
compensation but that the state hands out some form of 
charity to them and they feel rather offended by this. 
They feel they are entitled to compensation from the 
offender, not from the state and they do not like the 
idea of being given some form of charity. The people 
that have established these schemes have often expect
ed these schemes to have a positive impact upon the 
attitudes of the victims towards the criminal justice 
system. They hoped that a victim who has received com
pensation from the state will have a more positive 
judgment of the whole criminal justice system. How
ever, research in Germany, in Holland, in England, and 
in the United States shows that victims who have re
ceived compensation from the state do not have a more 
positive judgment of the criminal justice system at 
all. Research in the United States has even shown that 
victims who have received compensation from the state 
were even more critical about the criminal justice 
system than other victims, because their experience 
with the state compensation scheme had even added some
thing to their annoyment with official institutions. 

If I had to sum up the research evidence about state 
vJmpensation I can only conclude that usually it 
gives too little, too late to too few of the crime 
victims. 
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I would then like to move on very briefly and discuss 
the various forms of restitution from the offender. 
I think there are three main models applied across 
Europe. First of all there is the French model of the 
"action civil" which means that a civil claim is filed 
with the criminal judge by the victim himself. Ac
cording to this model the victim him/herself has tak
en the initiative in filing a civil claim before the 
criminal judge, which means that the victim has to 
enquire when the trial will take place and the victim 
him/herself has to prepare the evidence concerning the 
damages. It is obvious that for most victims this is 
an impossible task, especially if they are not provid
ed with free legal aid. It is just a tremendous bar
rier for them and most victims do not succeed in 
filing a civil claim in this way. Even those victims 
who do succeed in utilising this possibility will 
find out eventually that the offender is financial 
insolvent, and is simply not capable of paying any
thing to the victim. So at the end of the day the vic
tim may receive a verdict from the judge that he will 
never receive any money because the offender is not 
capable of paying it. 

The second model which is utilised in several countries 
is that restitution from the offender is a condition 
for pretrial release or for probation. The advantage 
of this so called probation model of course is that it 
is the prosecutor or the probation officer who takes 
the initiative and who can support the victim in 
collecting the money. This is quite an advantage 
relative to the French model. On the other hand the 
experiences in the United States have shown that in 
practice the model does not seem to be very effective 
either, because it is very difficult to enforce this 
form of restitution for the probation officer. He 
has no easy way of forcing the offender to pay the 
restitution, and if the probation officer has to make a 
choice between the interests of the offender and his 
prospects for rehabilitation and the interests of the 
victim in receiving restitution, most probation officers 
tend to take sides with the offender and forget about 
the victims. So in practice the restitution centers 
in the United States do not seem to be particularly 
effective from the point of view of the victim. They 
migh~ be very interesting ways of finding alternatives 
for Imprisonment, but they do not seem to be very 
effective instruments for giving rest~tution to the 
victim. 

The last model is the English model of compensation 
orders whi~h means that the judge can impose upon the 
offender an order to compensate the victim as an alter
native punishment. In this model the compensation is 
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not 3 condition for probation but it is a fine which 
is collected by the state and then transferred to the 
victim. I think this model has the advantage that it 
is the prosecutor who takes the initiative in asking 
for compensation from the court and that it is also 
the prosecutor who collects the money and hands it over 
to the victim afterwards. 

It is even more interesting, however r to see, that re
search among the victims shows that the victims great
ly appreciate this form of compensation. The research 
even indicates that victims would prefer to receive 
some amount of money by way of a compensation order 
to receiving a more substantial amount of money from 
the state compensation scheme. This is because the 
victim greatly appreciates it that the judge declare 
publicly that Mr. A has wronged the victim and is 
obliged to make goed to the victim by way of some form 
of compensation. Even if the compensation is limited 
financially to a very small sum of money, psychologi
cally this form of compensation is greatly appreciated 
by the victims. 

If I may sum up the research findings on these various 
forms of compensation, we have to conclude that al
though the victim assistance movement is very fash
ionable, very little has been accomplished up to now 
on behalf of the victim. We have to look into the 
ideological backgrounds of the various compensation 
programs in order to understand this. The main thrust 
behind the state compensation schemes came from a 
feeling of uneasiness of the officials of the criminal 
justice system about the inbalance between the concern 
for the offender and the concern for the victim. They 
thought that a state compensation scheme was an ideal 
solution for this problem because this meant that 
there was now an agency outside the criminal justice 
system that would take care of the problems of the 
victim and the criminal justice system itself could go 
on with its own business of punishing offenders like 
it had done for centuries. They felt that the state 
compensation discharged the criminal justice system of 
its responsibility towards the victim. I think this 
is a highly mistaken concept. This is because the 
victims of serious crimes first of all want to be 
treated in a respectful way by the criminal justice 
system itself. State compensation cannot make up in 
the eyes of the victim for the neglect given to them 
by the criminal justice system itself. The Crime vic
tim wants to be dealt with respectfully by the police, 
he or she wants to be informed about the legal status 
of the case by the prosecutor, he wants to be repre
sented in one way or the other during the trial. If 
he is ignored by the criminal justice system, the state 
compensation scheme cannot make up for this annoyment 
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with the criminal justice system itself. 

My final conclusion is that the criminal justice 
system itself can play a very important function for 
the crime victim and this function cannot be replaced 
by the state compensation scheme. On the other hand 
it is quite clear that the criminal justice system it
self has to be modified fundamentally in order to per
form adequately with regards to the crime victim. 
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constantin Vouyoucas 
Professeur a l'Universite Aristote, 
Thessalonique 

Vers une politique victimologique en Europe? 
Quelques reflexions sur certaines ameliorations 
souhaitables du systeme de la justice penale contemporaine 

-I-

L'effort d'esquisser quelques lignes generales d'une 
politique victimologique en Europe, en forme de 
suggestions d'un certain nombre d'ameliorations aap
porter au systeme de la justice penale contemporaine, 
presuppose, a notre avis, une exposition sommaire des 
dispositions legislatives en vigueur a cet egard, de 
maniere a pouvoir proceder, ensuite, a la recherche 
des moyens propres a rendre meilleure la position ac
tuelle de la personne lesee, grace, Ie cas echeant, a 
une assistance la plus prompte possible, a une consul
tation appropriee de la victime, a une aide judiciaire 
plus adequate et a une facilitation des procedures de 
revendication et de payement indemnites de tou~e sorte. 

-II-

a) Dans Ie domaine constitutionnel, notre Constitu
tion (votee Ie 9 juin 1975 et entree en vigueur Ie 11 
juin 1975), contient les prescriptions suivantes, a 
l'egard de la protection de la victime d'une infrac
tion: 

i/ "La 10i fixe les conditions dans lesquel1es 
l'Etat, apres decision judiciaire, accorde une indem
nite aux personnes qui sont injustement ou illegale
ment condamnees, detenues ou privees de toute autre 
maniere de leur liberte personnelle." (art. 7 ale 4). 

ii/ "Les contrevenants aux dispositions sur l'in
violabilite du domicile, sont tenus "de dedommager 
entierement la personne lesee, conformement aux dis
positions de la loi." (art.9 al.2). 

b) En outre, d'apres notre Code civil (publie Ie 15 
mars 1940 et entre en vigueur Ie 23 fevrier 1946), 
"celui qui, contrairement a la loi, cause par sa faute 
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un dommage a autrui, est tenu a reparation." (art. 
914). Plus specialement, "independamlnent de l'indem
nite due en raison du prejudice patrimonial cause par 
un acte illicite, Ie tribunal peut allouer une repara
tion pecuniaire raisonnable, suivant son appreciation, 
pour cause de prejudice moral." Ceci "est notamment 
applicable a l'egard de celui qui a subi une atteinte 
a sa sante, a son honneur ou a sa pudeur, ou qui a 
ete prive de sa liberte". Et "en cas de mort d'homme", 
une telle reparation "peut itre allouee a la famille 
de la victime a titre de pretium doloris." (art.932). 
II faut ajouter que ladite pretention "n'est pas ces
sible et ne se transmet pas aux heritiers, a moins 
qu'elle n'ait ete reconnue par contrat ou qu'une as
signation en justice n'ait ete signifiee a son 
sujet." (art.933). D'ailleurs, selon l'art.l05 de 
la Loi d'introduction audit Code civil, "l'Etat est 
tenu a dedommagement en raison des actions ou omis
sions contraires a la loi commises par ses organes 
dans l'execution de leurs fonctions publiques, a moins 
que l'action ou omission ne resulte de l'inobservation 
d'une:disposition edictee dans l'interit public. L'au
teur est egalement responsable solidairement avec 
1 'Etpt, etc.". II faut aussi noter, que les parents 
sont dephus de leur fonction parentale, s'ils sont 
condamnes "en dernier ressort a un mois au moins d'em
prisonnement pour une infraction volontairement com
mise et ayant trait a la vie, a la sante ou a la mo
ralite'de l'enfant (art.1525). 

c) C'est a base des articles precedemment mention
nes que notre Code d'instruction criminelle (publie 
en 1950 et mis en vigueur Ie ler janvier 1951) permet 
a la personne lesee de se porter partie civile devant 
les tribunaux penaux, en demandant une indemnite pour 
cause de ses dommages pecuniaires ou mime de ses souf
frances morales provoquees par une infraction, ainsi 
que la restitution des choses, si possible, a leur 
etat existant au temps de sa commission (v. art. 63). 

La partie ci~ile s'exerce c~ntre l'inculpe et, Ie cas 
echeant, la personne civilement responsable (ou bien 
ses representants legaux) (art. 64). Le tr ibunal repres
sif saisi de l'infraction ne peut pas juger les pre
tentions de la victime en cas d'acqaittement. II est, 
d'autre part, autorise par la loi (art.65. al.2)a ren
voyer la partie civile devant Ie tribunal civil s'il 
s'agit d'une affaire non liquidee, dans laquelle la va
leur de l'objet est superieure a quinze mille drachmes, 
mais seulement en ce qui concerne les interits qui 
devraient itre juges par la juridiction civile. 

Bien entendu, la vic time a la possibilite de former une 
demande civile devant les tribunaux civils, en se li
mitant dans ce cas a prendre part au proces penal 

I 
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seulement en qualite de temoin. Neanmoins, il ne perd 
pas Ie droit de quitter la voie civile avant Ie juge
ment definitif de son affaire et de soumettre ses pre
tentions a la juridiction penale saisie de l'infrac
tion qui a cause Ie dommage. (art.66 al.l) 

La partie civile a les memes droits que la loi re
connait a l'accuse; a savoir de designer un ou plu
sieurs defenseurs, de participer a tous les actes de 
la procedure (a l'exception en principe, des deposi
tions du prevenu ou des temoins pendant l'instruc
tion), de prendre communication du dossier, de faire 
appel du jugement, de se pourvoir en cassation, etc. 
(art.96 et s.) 

Une autre garantie pour les pretentions de la victime 
est l'institution de la personne civilement respon
sable, a savoir de la per sonne qui selon la loi est 
tenue a l'indemnisation, ayant egalement, en principe, 
les droits reconnus au prevenu et a la partie civile. 
(art.89-95) 

On doit encore noter, qu'en vertu de la disposition 
constitutionnelle sur la liberte individuelle citee 
ci-dessus, Ie Code de procedure penale regIe l'indem
nisation par l'Etat de celui qui a ete injustement 
condamne ou provisoirement detenu. C'est Ie tribunal 
penal qui constate une telle injustice de la part du 
juge et Ie tribunal civil qui decide du montant de la 
compensation. (art. 533 et s.) 

Enfin, la victime doit s'occuper elle-meme de l'execu
tion du jugement de la juridiction penale en ce qui 
concerne ses interets, sans l'intervention du minis
tere public. (art.570) 

d~ Egalement, notre Code penal (publie en 1950 et 
mis en vigueur Ie ler janvier 1951) contient un grand 
nombre de dispositions visant la protection de la vic
time, au moyen de l'infraction liee a la plainte, de 
la definition des conditions de son consentement en 
tant que fait justificatif et en faisant dependre la 
liberation conditionnelle de l'indemnisation de la 
victime, etc., sans, pourtant, meconnaitre 
les cas ou c'est la partie lesee qui a provoque l'au
teur a commettre son infraction. 

Plus specialement: 

if On pourrait, tout d'abord, noter une grande cate
gorie de crimes et delits dont la poursuite penale 
n'a lieu que sur plainte. II s'agit d'infractions 
notamment contre les moeurs, comme par exempl~ Ie viol, 
l'attentat a la pudeur, l'acte impudique commis abu
sivement, les rapports sexuels obtenus par ruse, Ie de-
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tournement de mineurs, l'attentat a la pudeur commis 
sur un mineur et l'attentat a la pudeur par abus 
d'autorite quand la victime est du sexe feminin (art. 
344) • 

Dans tous ces cas "la punissabilite s'eteint si la 
personne qui etait habilitee a porter plainte ne l'a 
pas fait dans un de1ai de trois mois a compter du jour 
ou e11e a eu connaissance de l'acte commis et de son 
auteur ou de l'un des participants" (art. 117 a1.1). 
En outre, 1e mime effet est produit par "le desiste
ment expr~s" de 1adite personne aupr~s de l' autorite 
competente (art. 117 a1. 2). Egalement, "la plainte 
peut itre retiree par le p1aignant conformement aux 
conditions determinees par le Code de Procedure pe
na1e". Mais, ce retrait "ne produit pas d'effet a 
l'egard de l'incu1pe qui declare a l'autorite compe
tente qu'il s'y oppose". O'ail1eurs, "la p1ainte re
tiree ne peut itre deposee une nouvelle fois"( art. 
120 al.1 et 3). 

I1 faut, en plus, ajouter, que "le droit de porter 
p1ainte appartient a 1a victime directement atteinte 
par,l'acte punissable" (sauf si une disposition expresse 
de 1a 10i en decide autrement). "5i 1a victime est 8gee 
de moins de douze ans revo1us, 1e droit de porter 
p1ainte appart ient a son representant legal." 5i elle 
est ig~e de plus de douze ans , "ce droit appartient 
concurremment a son representant legal et a el1e-mime"; 
et si el1e a dix-sept ans ou plus, "i1 n'appartient 
qu'a e11e seu1e". Enfin, 10rsque 1e droit de porter 
plainte "appartient concurremment a plusieurs personnes 
1e droit de chacune d'el1es est independant de ce1ui 
des autres" (art. 118). 

ii/ Quoique 1e consentement de la per sonne 1esee se 
trouve parmi les faits justificatifs, notre Code penal 
punit d'une peine d'emprisonnement (a savoir de dix 
jours a cinq ans): 
1) Ce1ui qui "a decide et accompli un homicide sur la 

demande serieuse et instante de 1a victime et par 
pitie pour elle" (euthanasie: art. 300) 

2) Celui qui, "intentionnellement, incite une per sonne 
au suicide ou lui prite assistance dans ce but", si 
"le suicide a ete realise ou tente" (art. 301). 
Ega1ement, un tel consentement ne peut pas justi
fier l'usure (art. 404), 1a speculation illicite 
(art. 405), l'en1~vement consenti d'un mineur du 
sexe feminin, non marle, ige de moins de 21 ans 
(art. 328), le rapt de mineurs (art. 324), 1e de
tournement de mineurs 8ges de moins de quinze ans 
(art. 339), etc. 

D'autre part, reste impuni: 
1) l'avortement pratique par un medecin avec le con

sentement de la femme, "si la conception a ete 1a 
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consequence d'un viol, de l'abus d'une personne in
capable de resister, de la seduction d'une jeune 
fille de moins de quinze ans, etc" (art. 304 a1.5). 

2) la trensplantation (a savoir les prelevements d'or
ganes en vue de greffes), lorsqu'elle a lieu: 
- en vue d'un diagnostic medical ou meme dans un 

but therapeutiquei 
- sur un donneur ayant capacite de contracter, avec 

son consentement ecrit, sans idee de remunera
tioni et 

- dans des conditions telles que l'operation ne 
comporte aucun risque grave pour sa vie ou sa san
te. (Loi 821 du 12/14 octobre 1978). 

iii/ II faudrait, ensuite, ajouter que - en vertu de 
la disposition constitutionnelle citee ci-dessus -
l'auteur d'une arrestation ou sequestration arbitraire 
est puni d'une peine d'emprisonnement (de dix jours a 
cinq ans) (art. 326 f. 

iv/ D'ailleurs, une recente loi (1272/1982) a procede 
a la division de mineurs victimes de detournement en 
trois categories, auxquelles s'appliquent des peines 
differentes. Ainsi, celui qui commet un acte impudique 
avec une personne de moins de 15 ans, ou par detourne
ment la conduit a se livrer a un tel acte ou a Ie 
subir, est puni: 
1) d'une peine de reclusion de dix ans au moins, si 

la vic time est agee de moins de dix anSi 
2) d'une peine de reclusion de dix ans au maximum, 

si la victime est agee de dix ans accomplis, mais 
moins de 13 ans revoluSi 

3) d'une peine d'emprisonnement (de dix jours a cinq 
ans), si elle est agee de 13 ans accomplis. 

En outre, Ie tribunal peut imposer seulement des me
sures educatives ou therapeutiques (a savoir non cor
rectionnelles) a l'auteur qui n'avait pas atteint 
l'age de dix-sept ans revolus au moment de l'i~frac
tion. Enfin, la poursuite penale est arretee en cas 
de marriage entre Ie coupable et la victime. 

v/ Dans Ie domaine de l'execution de la peine, une 
des conditions de la liberation conditionnelle du de
tenu prevues par notre Code penal (art. 106 ale 1), 
est d'avoir rempli, dans la mesure du possible, les 
obligations imposees par Ie jugement envers la vic
time imposees par Ie jugement. 

vi/ Tout a fait different est Ie cas de la victime 
qUl par son propre comportement a provoque l'infrac
tion. La lesion corporelle simple (a savoir non dange
reuse, grave ou mortelle) et I'injure ~euvent etre 
exemptees de toute peine, si eIIes ont ete commises 
"sous I'emprise d' une juste col~re provoquee par un 
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acte immidiatement antirieur, particullirement cruel 
ou brutal, que la victime a commis c~ntre" l'auteur 
ou en sa prisence (art.308 a1. 3 et 361 a1 3). 

e) Enfin, dans 1e domaine de 1a legislation pena1e 
speciale on devrait mentionner l'assistance voire 
judiciaire offerte par des Societes de protection des 
mineurs aux enfants et adolescents victimes d'in
fractions, ainsi que toute autre aide possible as
surie par 1es organisations protectrices de 1a jeu
nesse fonctionnant dans 1es grandes vi11es du pays. 

f) Pour completer cet apergu de 1a situation en Grece, 
i1 faut mentionner 1a protection du consommateur, 
cette grande victime, habituel1ement inconnue, de la 
crimina1ite des affaires. Le consommateur jouit d'une 
protection civile et administrative, mais sa protec
tion pena1e se limite a des sanctions d'ordre correc
tionnelle contre 1es auteurs d'infractions contre les 
biens, sans qu'il existe des dispositions speciales 
au niveau priventif, sauf 1a publication du juge
ment:qui pourrait, peut-itre, pro tiger 1es gens contre 
une activite iconomique dangereuse pour leurs inti
rit~. 

-III-

On est ainsi arrivi au point 1e plus important du Rapport: 
1a formulation de suggestions propras a ameliorer Ie 
systeme penal en vigueur du point de vue d'une nouvelle 
po1itique victimologique en Europe. 

La pratique judiciaire en Grece et notre experience 
nous permet de f~ire 1es propositions suivantes, en 
divisant 1es mesures 1es plus appropriees a cet 
egard en deux categories, mesures preventives et re
pressives: 

a) La complication de 1a vie moderne a conduit a la 
multiplication des rapports et des contacts entre les 
hommes, ainsi qu'entre ceux-ci et les personnes mo
rales dans Ie cadre notamment d'entreprises de toute 
sorte, au niveau tant national qu'international. En 
mime temps, tandis que la civilisation technolo
gique, avec ses nouveaux moyens de satisfaction des 
besoins et sa creation d'autres besoins, couteux pour 
la p1upart, rend l'adaptation de l'homme a ce nouveau 
mode de vie difficile, l'affaib1issement dangereux des 
valeurs morales, la liberalisation des moeurs et l'en
vie de s'acquerir les biens d'autrui deviennent de 
plus en plus communs. 

Nous devrions donc chercher des moyens propres a pro-
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commencer par une politique criminelle preventive, en 
employant des sanctions propres a intimider mais aussi 
a readapter, sans pourtant meconnaitre les droits de 
l'homme. D'une telle maniere, la peur de la peine et 
la conviction que l'auteur sera en tout cas puni, 
constituent un facteur tres important pour freiner, 
dans une certaine mesure, les intentions antisociales 
et criminelles aui se manifestent souvent dans les so
cietes modernes; Neanmoins, on ne peut pas ignorer 
Ie .grand nombre d'infractions commises par impru
dence, ou la negligence pousse a la criminalite. On 
doit done prendre des mesures pour aider les vic times 
innombrables de ce genre d'infractions. 

b) il En partant de notre legislation en vigueur, 
nous sommes d'avis qu'il faudrait concentrer les ef
forts sur les victimes de la delinquance d'affaires, 
en protegeant efficacement Ie consommateur par des me
Bures legislatives penales, administratives et ci
viles. Les organisations privees fonctionnant au 
moment actuel et Ie role consultatif du ministere du 
commerce sont tout a fait insuffisantsa cet egard. 

iii II serait, d'autre part, necessaire d'exclure 
la plainte comme condition de la poursuite penale, 
lorsqu'il s'agit d'infractions c~ntre les moeurs qui 
ont provoque un scandale ou suscite la curiosite 
publique, parce que dans ce cas manque la raison jus
tificative. 

iiil Une contribution considerable a l'effort de 
l'aide a la vic time pourrait etre offerte par les 
Societes de protection des mineurs et les Societes 
de patronage fonctionnant sous Ie controle du Mi
nistere de la Justice. 

ivl En ce qui concerne l'indemnisation due par 
l'inculpe ou la personne civilement responsable, c'est 
l'Etat qui devrait, a notre avis, s'en charger, au 
lieu d'imposer une peine pecuniaire au coupable ou au 
responsable qui ne peut pas remplir ses obligations. 
L'Etat devrait proceder a la simplification de la pro
cedure concernant l'indemnite qu'il doit payer aux 
victimes d'une condamnat~on ou detention preventive 
injuste. Nous ne connaissons aucun cas ou l'Etat 
aura it effectue un tel paiement parce que nos juridic
tions penales n'ont jamais accepte une faute a cet 
egard. 

vi Nous pensons que l'institution de la "responsa
bilite civile", qui se rapporte au paiement des sanc
tions pecuniaires, est incompatible avec Ie caractere 
exclusivement personnel de ces peines, declare par 
notre Code penal (art.58), qui dit que "la peine pecu-
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niaire et l'amende sont eteintes par la mort du con
damne; elles ne sont en aucun cas executees contre ses 
heritiers." 

vii II serait, d'ailleurs, souhaitable de ne pas per
mettre a la victime d'une infraction commise par un 
mineur de se porter partie civile, etant donne que sa 
presence au proces penal a une influence tout a fait 
negative sur l'effort tendant a etablir la culpabilite 
du jeune inculpe et sur Ie choix de la mesure la plus 
appropriee pour son adaptation sociale. En outre, il 
est bien connu que chez nous c'est Ie tribunal civil 
qui est competent pour juger une demande concernant un 
prejudice patrimonial, dans la plupart des cas, puis
que la personne lesee prefere se porter partie ci
vile devant les tribunaux repressifs pour cause de 
prejudice moral, dans Ie but d'assurer une condamna
tion penale qui faciliterait grandement la satisfac
tion de sa demande d'indemnisation par Ies tribunaux 
civils. 

viii On pourrait, enfin, souligner Ie fait indiscu
table - chez no us au moins - que "l'egalite des armes" 
n'existe pas en realite, puisque c'est l'inculpe qui 
se trouve au centre de l'interet du legislateur penal. 
Sans nier la necessite d'aider celui qui porte sur ses 
epaules Ie terrible fardeau de l'accusation et risque 
de subir une condamnation (avec toutes ses consequences 
penales, administratives, civiles, sociales, etc.), il 
ne faut par oublier l'existence a son profit de la 
presomption de l'innocence, etroitement liee a son 
droit au silence, en combinaison avec Ie fait que Ie 
ministere public grec est Ie representant de Ia loi 
et de l'ordre public (pas de l'Etat), s'appliquant a 
+a recherche de la verite, au sens de trouver et punir 
Ie (et pas un) coupable. 

Ayant donc comme point de depart Ies reflex ions ci
dessus no us sommes d'avis que, tant Ie legislateur que 
Ie juge, devraient prendre en consideration les in
terets de la victime dans Ie but d'assurer un equi
libre indispensable avec l'inculpe et de limiter au 
minimum les cas de manifestations antisociales de sa 
part et les cas de vengeance. 
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HAITPABnEHHH COBEPillEHCTBOBAHHH YrO~OBHOITPABOBO~ 3AmHTH H ITOMOmH 
JKEPTBAM ITPECTYITnE~ 

K ro H Ba~~o B~. ITaHeB 
H P BO~rapHJl 

I. KaK rrpaBH~o, "lKepTBo~1 ~ooro rrpecTyrr~eHHJl JlB~Jl
eTCJl OO~eCTBO, TaK KaK rrpecTyrr~eHHe BCer~a SaTparHBaeT 
COOTBeTCTByro~He CO~Ha~bHhle OTHOmeHHJl H ~eHHOCTH: YCTa
HOB~eHHhl~ rrpaDOrrOPJl~OK, oeSOrraCHOCTb H CrrOKO~CTBHe rpalK
~aH, OO~eCTBeHHyro H~H ~H~Hyro COOCTBeHHOCTb, rrpHpO~Hyro 
cpe~y H T. ~. B:3 TOM CaMOM mHpOKOM CMhlCJle rrpOO~eMa lKep
TBhl, O~HaKO, BhlXO~HT sa rrpe~e~hl yro~oBHoro rrpaBa H BHK
THMo~orHH H HMeeT CKopee oo~ee CO~Ha~bHoe H rrO~HTHKO
npaBOBoe SHa~eHHe. 

TO~Hoe orrpe~e~eHHe rrOHJlTHJl lKepTBhl ~O~lKHO BK~ro~aTb, rro 
HameMY MHeHHro, TO~bKO Tex ~H~, KOTOPhlM HaHeceH H~H Mor 
OhlTb HaHeceH ~aHHhlM rrpecTyrr~eHHeM ~HSH~eCKH~, Mopa~b
Hhl~ H~H MaTepHa~bH~ ~epo, HesaBHCHMO OT Toro, rrpJlMO~ 
:3TO ~epo (HarrpHMep, Kor~a pe~b H~eT 0 rrOCTpa~aBmHX B 
KaTaCTpo~e rro BHHe mo~epa rraccalKHpax aBTooyca) H~H KOC
BeHHhl~ (HarrpHMep, ~HmeHHe ~OXO~OB ceMbH YOHToro rpalK~a
HHHa). Cro~a OTHOCJlTCJl, KaK BH~HM, He TO~bKO ~e~CTBH
Te~bHO rrOCTpa~aBmHe lKepTBhl OKOH~eHHhlX rrpecTyrr~eHH~ C 
rrpH~HHeHHeM Bpe~a, HO H rrOTeH~Ha~bHhle lKepTBhl rrorrhlTOK 
COBepmeHHJl TaKHX rrpecTyrr~eHH~ H TaK HaShlBaeMhlX yrpolKa
ro~HX rrpecTyrr~eHH~ (HarrpHMep, HapymeHHJl rrpaBH~ oesorrac
HOCTH Tpy~a, rrO~Bepraro~ero orraCHOCTH lKHSHb H S~opOBbe 
Tpy~Jl~HXCJl - CT.I36 YK). 

2. Yro~oBHorrpaBOBaJl sa~HTa lKepTB rrpecTyrr~eHH~, rrOHH
MaeMhlX B YKasaHHoM oo~ee YSKOM cMhlc~e, ooecrre~HBaeTCJl 
rrpelK~e Bcero rrocpe~cTBoM crre~Ha~bHhlX pas~e~oB yro~oB
Horo saKoHa, rrpe~ycMaTpHBaro~Hx OTBeTCTBeHHOCTb sa rrpe
cTyrr~eHHJl rrpoTHB lKHSHH, S~OpOBbJl, ~ecTH, ~OCToHHcTBa, 

rrpaB H saKOHHhlX HHTepecoB ~H~HOCTH, paBHo KaK H sa ~PY
rHe rrpecTyrr~eHHJl, rrpH~HHJlro~He Bpe~ KOHKpeTHhlM lKepTBaM. 
TaKoB Tpa~H~HoHH~, xopcmo HSBecTH~ e~e C ~peBHHx Bpe
MeH crrocoo yro~oBHorrpaBoBo~ sa~HThl lKepTB, rro~pooHO pas
paooTaHHhl~ B cOBpeMeHHo~ rreHa~HcTHKe, BHKTHMo~orHH, a 
TaKlKe B rrpaBoTBop~ecKo~ rrpaKTHKe. 

OCHOBHhlMH rrpoo~eMaMH, BosHHKaro~HMH B :3TO~ CBJlSH, JlB
~JlroTCJl rrpoo~eMhl rpaHH~ OXBaTa rrpaBoBo~ per~aMeHTa~HH, 
CTerreHH oo~ecTBeHHo~ orraCHOCTH Tex H~H HHhlX rrOCJlra
Te~bCTB, BH~a H pasMepa HaKasaHH~, KOTophle c~e~yeT sa 
HHX rrpe~ycMoTpeTb. ITPH KpHMHHa~Hsa~HH H ~eKpHMHHa~H
sa~HH paccMaTpHBaeMhlX ~eJlHH~ c~e~yeT y~HThlBaTb: BO
rrepBhlX, Tpa~H~HH, oOhl~aH, HaKorr~eHH~ B cooTBeTCTDy~
~e~ CTpaHe saKoHo~aTe~bH~ orrhlT, ypoBeHb oo~ecTBeHHoro 
rrpaBocOSHaHHJl; BO-BTOPhlX, rocrro~cTByro~He B COBpeMeHHoM 
MHpe rrporpeccHBHhle H ryMaHHcTH~ecKHe rrpHH~Hrrhl B pasBH-
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THH yro~oBHOrO TIpaBa; B-TpeTbHX, aKTya~bHyro TIOTpeOHOCTb 
B HOBhlX SaKOHO~aTe~bHhlX pemeHHHX. 

S. IIoMHMo YKaSaHHOrO Tpa~Hn;HOHHOrO CTIOCOOa CYlIleCTBY
roT H ~pyrHe ~OPMhl yro~OBHOTIpaBOBOM Sa~HThl H TIOMO~H 
~epTBaM. OHM cO~ep~aTCH KaK B HeKOTOphlX OO~HX TIpHHn;H
TIaX, TaK H B pE~e HOPM, OTHOCH~HXCH K OT~e~bHhlM TIpeC
TyTI~eHHHM. 

B Ka~eCTBe TIpHMepa COm~~MCH Ha TaKHe HOPMhl HS Oo~e~ H 
OCOOeHHO~ ~aCTH yro~oBHOrO KO~eKCa HapO~HO~ PeCTIyO~HKH 
BO~rapHH. IIo~ooHhle HOpMhl CYlIleCTByroT B COBpeMeHHOM yro
~OBHOM SaKOHO~aTe~bCTBe TIO~TH BCeX CTpaH. na~bHe~He 
YBe~H~eHHe HX ~HC~a H HX YCOBepmeHCTBOBaHHe CTIOCOOCTBO
Ba~O Ohl yCH~eHHro 3~~eKTHBHOCTH yro~OBHOTIpaBOBO~ Sa~HThl 
~epTB TIpeCTYTI~eHH~. 

CTIen;Ha~bHOe TIO~O~eHHe CT.I2 YE OO~HB~HeT OO~eCTBeHHO 
TIO~eSHhlMH H TIpaBOMepHhlMH ~eHHHH, COBepmeHHhle B TIpe~e
~ax HeOOXO~HMO~ OOOpOHhl. TeM CaMhlM CTHMy~HpyeTcH CaMO
Sa~HTa ~rooo~ BOSMO~HO~ ~epTBhl npecTyTI~eHHH, a Ta~e ee 
sa~HTa TpeTbHMH ~Hn;aMH. 

BHKTHMo~orH~eCKHe 3~eMeHThl co~ep~aTCH H B TIpaBH~ax 0 
TaK HashlBaeMO~ Kpa~He~ HeOOXO~HMOCTH, TIpe~YCMOTpeHHhlX 
CT.IS YE, n;e~bro KOTOPhlX Ta~e HB~HeTCH TIOO~~eHHe K aK
THBHOMY TIPOTHBO~e~CTBHID npeCTYTIHhIM TIOCHraTe~bCTBaM "Ha 
~H~Hhle H~H HMYlIleCTBeHHhle o~ara KaK CBOH COOCTBeHHhle, 
T.aK H ~pyro ro ~Hn;a". 

C ~pyro~ CTOPOHhl, HeHaKasyeMocTb B c~y~ae ~OOPOBO~bHoro 
OTKasa OT HeOKOH~eHHO~ H~H OKOH~eHHO~ TIOTIhlTKH COBer~e
HHH TIpecTyTI~eHHH TIPH Ha~H~HH yC~OBH~, TIpe~ycMoTpeHHhlX 
CT.I8, ~.S YE, CTHMy~HpyeT aBTopa TIpecTyTI~eHHH K o~aro
npHHTHOMY ~~H ~epTBhl TIOBe~eHHID. 

4. OcooeHHaH ~aCTb yro~oBHoro Ko~eKca co~ep~HT meCTb 
rpyTITI OC06hlX TIpaBH~, oOeCTIe~HBaro~Hx TIOBhlilleHyro yro~oB
HOTIpaBoByro sa~HTy HeKoTophlX KaTeropH~ BOSMO~HhlX ~epTB 
H~H CTHMy~HPyro~HX o6~ecTBeHHo-no~esHoe TIOBe~eHHe TIpe
CTYTIHHKa H ~epTBhl. 

a) HOPMhl, TIpe~ycMaTpHBaro~He ocooyro OTBeCTBeHHOCTb sa 
TIOCHraTe~bCTBa Ha Ma~o~eTHHx, npecTape~hlX, OO~bHhlX, sa
BHCHMhlX H OeCTIOMO~HhlX ~Hn;. TaKoBa OTBeTCTBeHHOCTb TIO 
cT.I27, ~.S YK - sa ~oBe~eHHe ~o caMoyoH~cTBa saBHCH
Moro ~Hn;a TIYTeM ~'ecToKoro C HHM oopa~eHHH H~H CHCTeMa
TH~eCKoro YH~eHH~; TIO cT.I~7 YK - sa TIO~Bep~eHHe OTIac
'HOCTH H HeOKasaHHe TIOMO~H OeCTIOMO~HOMY ~Hn;y; TIO cT.IS8 
YE - sa HeOKasaHHe TIOMO~H Haxo~H~eMycH B OTIaCHOCTH ~H
n;y, 0 KOTOPOM TIpecTyTIHHK oOHsaH saooTHTbCH; TIO CT. 140 
YE - sa HeOKasaHHe TIOMO~H TIOCTpa~aBmeMY TIpH aBToTpaHc
TIOPTHOM TIpOHCmecTBHH BO~HTe~eM TpaHCTIOpTHOro cpe~cTBa, 
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rrpH~aCTHhlM K rrpOHCmeCTBHID; ITO cT.I4I YK - sa OTKas 6es 
yBa~HTe~bHhlX ITPH~HH B OKasaHHH Me~H~HHCKOM ITOMO~H 60~b
HOMY H~H po~eHH~e; no CT. 149 YK - sa cOBpa~eHHe Ma~o
~eTHHx; ITO CT.CT. 151, 152, ~.I, a6s.I H 3, 153, 157, 
~.I H 2 - sa BCTYIT~eHHe B ITO~OByro CB~Sb, COOTBeTCTBeHHO 
HSHacH~oBaHHe, rOMoceKcya~HsM B OTHomeHHH Ma~o~eTHero, 
6eCITOMO~HOro H~H saBHCHMoro ~H~a; ITO CT.CT. 187-193 YK 
- sa ITpecTyIT~eHHH ITpOTHB Mo~o~eXH (HcTHsaHHe, ITPHH~
~eHHe K rrpOCTHTy~HH H ITOITpOmaMHH~ecTBY, CITaHBaHHe Ma
~o~eTHero H ~p.); ITO cT.287 YK - sa ITPOTHBOsaKoHHoe rrpH
H~~eHHe K caMorrpHsHaHHID, ~a~e ITOKaSaHHH H~H saK~ID~eHHH. 
rrO~06Hyro HaITpaB~eHHocTb HMeIDT Ta~e cT.378, ~.2; cT.379, 
~.2; CT.CT. 402, 405, 410, IT. "a", 411, 412 Yro~oBHoro 
Ko~eKca HPB. 

6) YCH~eHHaH yro~oBHaH OTBeTCTBeHHOCTb - KBa~H~H~HPO
BaHHhle COCTaBhl - sa ITpecTYIT~eHHH ITpOTHB ~H~, B OTHome
HHH KOTOPhlX MO~HO ITpe~ITO~O~HTb, ~TO OHH o6~a~aIDT no
BhlilleHHoM BHKTHMHOCTbID no c~e~~o~HM ITpH~HHaM: 

- HHSKHM BospacT (cT.I27, ~.2; cT.I52 t ~.2, a6s.I; 
cT.I9I, ~.3; cT.354-6, ~.2, IT. "a"YK); 
~HsH~ecKHe H~H ITCHXH~eCKHe He~ocTaTKH, 6ecITo
MO~Hoe COcToHHHe, 6epeMeHHocTb H ·T.n. (cT.II6, 
a6s.4 H 5; cT.I3I, a6s.4 YK); 

- pO~CTBO H~H CO~HTe~bCTBO C ~H~OM, cOBepmHBmHM 
ITpecTYIT~eHHe (cT.II6, a6s.3; cT.I3I, a6s.3; 
cT.I52, ~.2, a6s.2 YK); 

- ITpO~eCCHOHa~bHhlM cTaTYc, c~~e6Hoe H~H o6~ecT
BeHHoe ITO~O~eHHe (cT.II6, a6s.I; cT.I3I, a6s.I; 
cT.I48, a6s.3 YK). 

B) rrpe~YCMOTpeHHe ITOH~eHHhlX caHK~HM B c~y~ae rrpOBO~H
PTill~ero ITOBe~eHHH ITOCTpa~aBmero (cT.cT.II8; 119; 124, 
~.2; 132 YK). 

r) rrOHH~eHHaH yro~oBHaH OTBeTCTBeHHOCTb - ITpHBH~erHpo
BaHHhle COCTaBhl - B c~y~ae OKasaHHH ITOMO~H ITOCTpa~aBmeMY, 
~H~OM, cOBepmMBmHM ITpecTYIT~eHHe (cT.I23, ~.4; cT.I34, 
~.4; cT.343-a YK). 

~) rrOHH~eHHaH yro~oBHaH OTBeTCTBeHHOCTb B c~y~ae BOS
Me~eHHH ~ep6a, ITpH~HHeHHoro npecTyIT~eHHeM (cT.cT.I97, 
205, 2I2a, 255; 259 YK H ~p.). 

e) OCBo6o~~eHHe OT yro~oBHoM OTBeTCTBeHHOCTH ~epTB ITpe
cTyIT~eHHH, KOTophle HMeHHO B cH~y SToro HX Ka~eCTBa Ta~e 
6hl~H BhlH~~eHhl COBepmHTb ITpecTyIT~eHHe (cT.306, IT."a"; 
CT.307, ~.2 YK - 0 ~H~ax, BhlH~~eHHhlX K ~a~e BSHTKH H 
CITpOBO~HpOBaHHhlX K ~a~e Hml: ITO~y~eHHID BSHTKH). 

ilpaKTHKa ITpHMeHeHHH ITepe~HC~eHHhlX Bhlille ITpaBH~ ITOKaShl
BaeT, ~TO OHM HMeIDT BeCbMa s~~eKTHBHoe BOCITHTaTe~bHoe 
H ITpO~H~aKTH~eCKoe sHa~eHHe, OTpa~aHCb oco6eHHO aKTHB
HO Ha ITOCTKpHMHHa~bHOM ITOBe~eHHH ~H~a, COBepmHBmero 
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rrpecTyrr~eHHe. TaK, HarrpHMep, HS BCeX OC~~eHHhlX B 1982 
ro~y sa rr~HcBoeHHe OOmecTBeHHoro HMymecTBa 69% BOCCTa
HOBH~H ymepo H rrosToMY rrOHeC~H HaKasaHHe rro rrpHBH~erH
pOBaHHoR HopMe - CTaTbe 205 YR. ilpeoo~a~aIDmee oO~bmHH
CTBO oc~~eHHhlX sa aBToTpaHcrropTHhle rrpecTyrr~eHHH OK~Shl
BaeT rrOMOmb rrocTpa~aBmHM H Ta~e rro~BepraeTcH oo~ee 
MHrKHM HaKasaHHHM rro cT.123, ~.4, cT.134, ~.4 H cT.343-a 
yro~oBHoro Ko~eKca. 

Heooxo~HMo, rro HameMY MHeHHID, ~TOOhl B yro~oBHhle saKOHhl 
Bcex CTpaH Bce oo~ee mHpoKo BK~ID~a~HCb no~ooHhle oxpa
HHTe~bHhle H cTHMy~HpYIDmHe HOpMhl. ilPH STOM, O~HaKO, c~e
~yeT HCXO~HTb HS yr~yo~eHHb~ KPHMHHo~orH~eCKHX, rrpaBOBO
CO~Ho~orH~eCKHX, yro~oBHo-rrpaBOBb~ H CO~Ha~bHo-rrcHXO~O
rH~eCKHX Hcc~e~OBaHHR. 

5. naHHhle rrpaKTHKH, KaK H Bce rrpoBe~eHHhle Hcc~eAoBaHHH 
rroKashlBaIDT, ~TO B HameR cTpaHe HeT HH MaCCOBhlX ~epTB, 
HH ooocoo~eHHhlX rpyrrrr Hace~eHHH (rro sTHH~ecKoMy, pe~H
rHosHoMY H ~pyrHM npHSHaKaM), KOTophle BOOOme oo~aAa~H 
Ohl rroBhlilleHHoR BHKTHMHOCTbID. He cymecTByeT HHKaKoR Ha
~HoHa~bHoR rrpe~pacno~o~eHHocTH K rrpeBpameHHID B ~epTBy 
KaKHX Ohl TO HH o~O rrpecTyrr~eHHR. ilPH SHa~HTe~bHOM rrpe
oo~a~aHHH aTeHCTOB cpe~H Bcex oo~rapcKHX rpa~~aH, rrpH
HaA~e~HOCTb OT~e~bHhlX ~H~ K orrpe~e~eHHOMY BepOHcrrOBe~a
HHro He Ae~aeT HX oo~ee BHKTHMHhlMH. To ~e caMoe MO~HO 
CKasaTb H 0 ~H~ax, cTpaAaIDmHX ~HsH~ecKHMH H~H nCHXH~ec
KHMH oonesHHMH H He~yraMH, KOTophle B HameR cTpaHe rronb
SYIDTCH crre~HanbHoR samHTOR H saooTaMH KaK co CTOPOHhl 
rocy~apcTBa, TaK H OOmeCTBeHHOCTH. 

n~eHTH~HO nono~eHHe H rro~poCTKOB H npeCTape~hlX ~IDAeR -
oo~eKTa ~e~ocTHoR CHCTeMhl s~~eKTHBHhlX 3aKoHo~a~e~bHhlX 
H cO~HanbHhlX Mep. B HameR npaKTHKe He Hao~IDAaeTCH crre
~Ha~bHOR, OOocoo~HeMOR no BospaCTHOMY rrpHSHaKY, BHKTHM
HOCTH (~aHHhle nOKaShlBaIDT TO~bKO nOBhlilleHHYID BHKTHMHOCTb 
AeTeR H CTapHKOB K aBTOTpaHCnOpTHhlM npOHcmeCTBHHM, B 
TO BpeMH KaK B OTHomeHHH oO~bmHHCTBa OCTa~bHhlX npecTyn
~eHHR KOS~~H~HeHT BHKTHMHsa~HH STHX BospaCTHhlX KaTero
PHR SHa~HTe~bHO HH~e cpe~Hero). 

B HapO~HOR Pecrryo~HKe Bo~rapHH e~erO~HO rrpeohlBaeT H~H 
rrepeceKaeT ee OKO~O 6 MH~~HOHOB HHocTpaH~eB. OHH CTa
HOBHTCH ~epTBaMH npecTyn~eHHR B HCK~ro~HTe~bHO peAKHX 
c~y~aHx (r~aBHhlM oopasoM, TpaHcrropTHhlX npoHcmecTBHR), 
H B eme MeHbmeH CTeneHH - npecTyn~eHHH, cOBepmaeMhlX oo~
rapcKHMH rpa~~aHaMH. 3Ha~HTe~bHaH ~aCTb Tex, KTO Bce 
~e CTaHOBHTCH nocTpa~aBmHM, caMH CTaBHT ceOH B Heo~aro
npHHTHYID cHTya~HID (npOBO~HPYIDT CKaH~a~, saHHMaIDTCH He
~OSBO~eHHhlMH Ba~IDTHhlMH c~e~KaMH, HesaKOHHOR ToprOB~eR, 
HapymaIDT ~OpO~HO-TpaHcnopTHhle rrpaBH~a H CTaHOBHTCH CO
rrpH~HHHTe~HMH KaTaCTpo~). 

HesaBHCHMO OT Toro, ~TO B HameM OOmeCTBe HeT TaKHX CO
~Ha~bHhlX rpyrrrr, KOTophle peSKO OT~H~a~HCb Ohl OT OCTa~n
HOrO HaCe~eHHH CBOeR rrOBhlilleHHOR BHKTHMHOCTnID, SaKOHO-
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~aTe~bCTBO Hapo~HoR PeCTIy6~HKH EO~rapHH CO~ep~HT, KaK 
~e OTMe~a~OCb, oc06hle yro~OBHOnpaBOBhle HOpMhl ~~H sa
~HThl TIO~pOCTKOB, TIpeCTape~hlX, 60~bHhlX H yBe~HhlX. ITo
~06Hhle TIpaBH~a H CaHK~HH TIpe~ycMoTpeHhl Ta~e sa TIOCHra
Te~bCTBa, HaTIpaB~eHHhle npOTHB Ha~HOHa~bHoro H paCOBoro 
paBeHCTBa (cT.cT.162, 163 YK), sa ~HCKpHMHHa~HID Ha pe
~HrHosHoR OCHOBe (CT.CT. 164-166 YK), sa reHo~H~ H aTIap
TeH~ (cT.cT.416-418 YK). OTCYTcTBHe ~aKTH~ecKH cOBep
meHHhlX TIpecTYTI~eHHR H cooTBeTcTBeHHo, yro~oBHhlX ~e~ TIO 
yKasaHHhlM CTaTbHM Yro~oBHoro Ko~eKca C~~HT BepHhlM CBH
~eTe~bcTBoM ~eMoKpaTHsMa HameR TIO~HTH~ecKoM cHcTeMhl, 
TOBapH~ecKHx H paBHOTIpaBHhlX oTHomeHHM Me~~y rpa~~aHa
MH B HPE, HesaBHCHMO OT GTHH~eCKHx, pe~HrHosHhlX, paco
BhlX H ~pyrHx pas~H~HM. 

H B Me~~YHapo~HoM TI~aHe 60~rapCKoe TIpaBHTe~bcTBo, KaK 
H BCH 06~eCTBeHHOCTb, HacToM~HBO co~eMCTByroT pea~Hsa~HH 
HHH~HaTHB OOH, HaTIpaB~eHHhlX Ha'~HKBH~a~HID ~HCKpHMHHa~HH, 
reHo~H~a, TIpecTyTIHhlX TIOCHraTe~bCTB Ha npaBa ~e~OBeKa. 
B GTOM HaTIpaB~eHHH He06xo~HMhl e~e 60~ee HacTyTIaTe~bHhle 
H G~~eKTHBHhle Mephl co CTOPOHhl Bcex TIpaBHTe~bcTB. Bce
MHpHaH opraHH3a~HH Mo~eT TIpHMeHHTb TIpe~ycMoTpeHHhle ee 
YCTaBoM caHK~HH TIpOTHB pe~HMoB, KOTophle H B HamH ~HH 
TIpOBO~HT TIO~HTHKy reHo~H~a, TIO~aB~HIDT oT~e~bHhle rpYTI
TIhl Hace~eHHH, TIpeC~e~~oT TIO~HTH~eCKHX TIPOTHBHHKOB, 6op
ID~HXCH sa MHp H cB060~y. 

He06xo~HMo, TIO HameMY MHeHHID, ~To6hl B Ha~HoHa~bHoM yro
~OBHOM saKoHo~aTe~bcTBe Bcex cTpaR 6hl~H TIpe~ycMoTpeHhl 
TIpaBH~a H caHK~HH, HaTIpaB~eHHhle Ha oxpaHy BOSMO~HhlX 
~epTB reHo~H~a, Ha TIpeC~e~oBaHHe AHCKpHMHHa~HH TIO paco
BOMY H pe~HrHosHoMy TIpHSHaKY H ~pyrHx npeCTYTI~eHHM TIpO
THB MHpa H ~e~OBe~eCTBa. 3TO TeM 60~ee He06xo~HMO ceM
~ac, EorAa MH~HTapHcTH~ecKHe KpyrH HeKoTophlX cTpaH 
BHOBb pac~HraIDT BoeHHyro HCTepHKY, YCH~HBaIDT rOHKY BO
op~eHHM, TO~KaH HapO~hl K KOH~~HKTaM. He c~e~yeT sa-
6hlBaTb, ~TO HMeHHO BOMHhl COTIpOBO~~aIDTcH HaH60~bmHM ~HC
~OM ~epTB TIO~HTH~ecKHx, BoeHHhlX H yrO~OBHhlX TIpeCTyTI~e
HHM, B TOM ~Hc~e - 6essa~HTHhlX ~eH~HH, ~eTeM H CTapH
KOB. 11 eC~H 6y~eT ~OTI~eH BSphlB TepMOH~epHoro MHpOBoro 
KOH~~HKTa, GTO HBHTCH T~e~eMmHM TIpecTyTI~eHHeM TIpOTHB 
MHpa H ~e~OBe~eCTBa, MO~HMYHH~TO~HTb BCID COBpeMeHHyro 
~HBH~Hsa~HID. 

6. ~~H cos~aHHH CTIe~H~H~ecKHx yro~OBHOTIpaBOBhlX HOPM, 
06eCTIe~HBaID~Hx sa~HTy H TIOMO~b~epTBaM npecTYTI~eHHM, 
a Ta~e ~~H TIpaBH~bHoro TIpHMeHeHHH 3THX HOpM Tpe6yeTcH 
TIO~p06Hoe H aHa~HTH~eCKoe TIOSHaHHe BsaHMOOTHomeHHH 
lITIpecTYTIHHK-~epTBall. 

YKasaHHoe BsaHMOOTHomeHHe HMeeT TPH pas~H~HhlX aCTIeKTa: 

a) ~OKpHMHHa~bHhlM, BK~ID~aID~HR TIpe~meC~Byro~He CBHSH (H~H 
OTCYTcTBHe TaKoBhlX) H xapaKTep 3THX cBHseM - po~cTBeH-



Hhle, ~pymecKHe, HHTHMHhle, npecTynHo-COY'tlaCTHH'tleCKHe, 
KOH~~HKTHhle, He#Tpa~nHhle H T.~.; 

0) aKTya~nH~ aCneKT, oTpa~aro~H# BSaHMO~e#CTBHe Me~~y 
npecTynHHKoM H ~epTBO# BO BpeMH npecTyn~eHHH; 

B) nOCTKpHMHHa~nHhl# aCneKT, Kacaro~H#cH HX noc~e~yro~ero 
nOBe~eHHH. 

C TO'tlKH SpeHHH yro~oBHOnpaBOBO# per~aMeHTa~HHH H eenpH
MeHeHHH OCOOO Ba~Hhl# HHTepeC npe~cTaB~HroT aKTya~bHoe 
BSaHMO~e#CTBHe H nOCTKpHMHHa~nHOe nOBe~eHHe OOeHX CTO
pOH. 

B Ka~~OM KOHKpeTHOM npecTyn~eHHH BSaHMO~e#CTBHe "npe
cTynHHK-~epTBa" paCKphlBaeT paS~H'tlHhle BapHaHThl, CO'tleTa
HHH H CTeneHn aKTHBHOCTH H YKOpHSHeHHOCTH nOBe~eHHH 
OOeHX CTOpOH. OHH ~O~~Hhl OhlTn TO'tlHO yCTaHoB~eHhl, ~e
Ta~nHO HSy-qeHhl C TeM, 'tlTOOhl ~OCTH'tln OOOO~eHHhlX BhlBO~OB 
no HCK~ro'tlHTe~nHO Ba~HO# npoo~eMe: KaKOBO Mo~eT H ~O~~HO 
OhlTn nOBe~eHHe ~epTBhl, 'tlTOOhl MaKCHMa~nHO cnOCOOCTBOBaTn 
HaHoo~ee o~aronpHHTHOMY ~~H Hee HCXO~y. 

B BHKTHMO~OrH'tleCKO# ~HTepaType npe~~araroTcH paS~H'tlHhle 
mKa~hl o~eHKH nOBe~eHHH ~epTBhl C TO'tlKH speHHH ero aKTHB
HOCTH H npaBOMepHOCTH. K npHMepy, ~. ~paHK H B •. KOHO
Ba~OB pas~e~HroT ~H~, nocTpa~aBmHx OT xy~HraHcTBa, Ha 
c~e~yro~He rpyrrnhl: cOBepmeHHo HeBHHoBHhlX; ~onycTHBmHx 
HeHa~JIe~a~ee B Mopa~nHO-:3TH'tleCKOM n~aHe nOBe~eHHe, nOB
~HHBmee Ha BOSHHKHOBeHHe H pasBHTHe xy~HraHcKHx ~e#cT
BH#; conpoBo~HpoBaBmHx npoTHB ceoH fY~HraHcKHe ~e#cT
BHH BeOHM HenpaBOMepHhlM nOBe~eHHeM.· 

~BOro cHcTeMaTHKY rrpe~~araroT Ta~e B. MeHAe~nCOH, B. ITo
~OOHHCKH#, K. HMaoKa, A. TapTaKoBcKH, B. XO~HCT, X. re
nHHrep, X. ~. illHe#~ep, K. MHasaBa, H ~pyrHe, a B HPB -
B. CTaHKoB H ID. MHTeBa-HH'tleBa. ITo~ooHhle THno~orHH, o~
HaKO, He Oy~y'tlH CBHsaHhl C y-qeTOM KOHKpeTHoro nOBe~eHHH 
npecTynHHKa B Ka~AOM OT~e~nHOM c~y'tlae, HMe~H Ohl C~HmKOM 
~opMa~nHoe SHa'tleHHe. IToBe~eHHe ~H~a, nO~BeprmerOCH Ha
na~eHHro, sa~~CHT He TO~KO OT ero ~H'tlHOCTHhlX Ka'tleCTB, 
HO H OT xapa~Tepa H HHTeHCHBHOCTH Hana~eHHH. 

7. Mhl C'tlHTaeM, 'tlTO paS~H'tlHhle BapHaHThl nOBe~eHHH ~epT
Bhl He c~e~yeT Hsy'tlaTn B OTphlBe O2 BapHaHTOB nOBe~eHHH 
~H~a, COBepmaro~ero npecTyn~eHHe. HeOOXO~HMO oo~ee YHH
Bepca~nHO H KOMn~eKCHO Hcc~e~OBaTn BsaHMo~e#CTBHe Me~~y 
npecTynHHKoM H ~epTBO# B Ka~~o# HS BOSMO~HhlX rHnOTes 

1 B KH. "AKTya~nHhle BOnpOChl TeopHH H HCTOPHH rrpaBa H npH-
MeHeHH COBeTCKoro saKOHo~aTe~nCTBa". ~ymaHoe, I975, c. 263. 

2 
H ~pyrHe aBTophl no~xo,l,\HT oo~ee KOHI<peTHO IIPH K~accH~H~H-

pOBaHHH nOBe~eHHH ~epTB (H. Goppinger. Krimino1ogie, Mun
chen, 1971, S. 294-299; H. J. Schneider. Viktimo1ogie, 
Tubingen, 1975, S. 29-85, 99-130). 
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nOBe~eHHH Ka~~OrO HS HHX. 

B cJIytl:ae HaCHJIlOCTBeHHOrO ~eHHHH (y6HitCTBO, HSHaCHJIOBa
HHe, TeJIeCHOe nOBpe~~eHHe, rpa6e~ H T.~.) BOSMO~Hhl, K 
npHMepy, CJIe~yro~He rHnOTeShl nOBe~eH~H npecTynHHKa: 

ITepBaH rHnOTeSa - HHTeHCHBHaH arpeCCHH C npOHBJIeHHeM 
~eCTOKOCTH, ~HHHSMa H TOMY no~06HOrO, tl:TO OTHrtl:aeT OT
BeTCTBeHHOCTlO (KBaJIH~H~Hpyro~He 06CTOHTeJIlOCTBa), YCHJIH
BaeT BHHy HJIH 06~eCTBeHHyro OnaCHOCTlO ~eHHHH. 

BTopaH rHnOTeSa - HHTeHCHBHaH arpeCCHH co CTOPOHhl npe
cTynHHKa, KOTopaH He conpOBo~~aeTCH ~OnOJIHHTeJIlOHhlMH npo
HBJIeHHHMH, OTHrtl:aID~HMH YKopHSHeHHOCTlO ero nOBe~eHHH. 

TpeTlOH rHnOTesa - HeHHTeHCHBHaH arpeCCHH C SJIeMeHTaMH 
KOJIe6aHHH HJIH He~OCTaTOtl:HO ~eJIeHanpaBJIeHHhlX ~eitcTBHit, 
nocpe~CTBOM KOTOPhlX Bce ~e OC~eCTBJIHeTCH onpe~eJIeHHOe 
~eHHHe, co~ep~a~ee COCTaB npecTynJIeHHH. 

~eTBepTaH rHnOTesa· - OKasaHHe nOMO~H nOCTpa~aBmeMy HJIH 
~pyrHe npaBOMepHhle npOHBJIeEHH B nOCTKpHMHHaJIlOHoit CTa
~HH. 

ITHTaH rHnOTesa - ~06pOBOJIlOHhlit OTKas OT HeOKOHtl:eHHoit no
nhlTKH HJIH npe~OTBpa~eHHe HacTynJIeHHH npecTynHhlX nOCJIe~
CTBHit ~e OKOHtl:eHHOrO npecTynJIeHHH. 

Ha npaKTHKe Hepe~KH paSJIHtl:Hhle COtl:eTaHHH H CTeneHH B 
paSBHTHH arpeCCHH COrJIaCHO nepBhlM TpeM rHnOTesaM. MH
TeHCHBHOCTlO arpeCCHH, ee HenpaBOMepHOCTlO HJIH o6a STH 
Katl:eCTBa BMeCTe MoryT paSBepThlBaTlOCH no BOcxo~H~eit HJIH 
no HHcxo~H~eit JIHHHH. BOSMO~Hhl Ta~e COtl:eTaHHH paSJIHtl:
HhlX BapHaHTOBarpeCCHH H OKasaHHH nOMO~H H ~06POBOJIlOHOrO 
OTKasa (COrJIaCHO nOCJIe~HHM ~BYM rHnOTesaM). . 

8. Aro6oMY BapHaHTY nOBe~eHHH JIH~a, cOBepmaID~ero npe
cTynJIeHHe, ~epTBa Mo~eT npoTHBonocTaBHTlO: 

HHTeHcHBHyro H npaBoMepHyro sa~HTy HJIH 
EHTeHcHBHyro H HenpaBoMepHyro sa~HTy; 
HeHHTeHcHBHyro H npaBoMepHyro sa~HTy; 
HeHHTeHc~BHyro H HenpaBoMepHyro sa~HTy; 
npaBoMepHhle 6es~eitcTBHe HJIH ~pyroe HeitTpaJIlO
Hoe nOBe~eHHe; 
HenpaBOMepHhle 6es~eitcTBHe HJIH ~pyroe HeitTpaJIlO
Hoe nOBe~eHHe; 
npaBOMepHoe cnoco6CTByro~ee nOBe~eHHe; 
HenpaBOMepHoe cnoco6CTEyro~ee nOBe~eHHe; 
npaBOMepHoe npaBO~Hpyro~ee nOBe~eHHe, He HBJIHID
~eeCH sa~HToit; 
HenpaBOMepHoe npaBO~Hpyro~ee nOBe~eHHe, He HB
JIHID~eeCH sa~HToit. 

ITOMHMO 06~eKTHBHoit o~eHKH, ~aBaeMoit HCCJIe~OBaTeJIeM HJIH 
npaBonpHMeHHID~HM opraHOM BsaHMOOTHomeHHID "npecTynHHK
~epTBa", CJIe~yeT ytl:HThlBaTlO H TO, KaK Ka~~aH HS 3THX 
~ByX CTOPOH BOCnpHHRJIa H O~eHHJIa nOBe~eHHe ~pyroit CTOpOHhl. 
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Ha OCHOBe TaKHX rro~po6HhlX Hcc~e~OBaHH~ H rrocpe~CTBOM 
o606~eHHH HX pe3y~bTaToB MO~HO rrpH~TH K TIpaBH~bHhlM Bhl
Bo~aM 0 TOM, KaKHe peKOMeH~a~HH MoryT 6hlTb c~e~aHhl B 
OTHomeHHH rrOBe~eHHH B03MO~HhlX ~epTB pa3~H~HhlX rrpecTyrr
HhlX cHTya~H~. 3TH peKOMeH~a~HH c~e~yeT B ~a~bHe~meM 
rrpOBO~HTb B pea~bHyro ~e~CTBHTe~bHOCTb KaK rrYTeM rrOBhl
meHHH HHWOpMHpOBaHHOCTH rpa~~aH H BocrrHTaTe~bHhlX Mep, 
TaK H'rrocpe~CTBOM rrpe~~o~eHHH 3aKOHo~aTe~bHhlX Mep. 
3aKOHo~aTe~bHbIe MepbI MoryT 6bITb HarrpaB~eHhl Ha CTHMy
~HpOBaHHe 6~arorrpHHTHoro ~~H ~epTBhl rrOBe~eHHH H YCH~e
HHe OTBeTCTBeHHOCTH 3a orraCHoe rrOBe~eHHe rrpecTyrrHHKa, 
a B OT~e~bHhlX c~y~aHx - H caMO~ ~epTBbI. 

I 
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OXPAHA ITPAB ITOTEPITEBillErO B yrO~OBHOM ITPOUECCE ~CCP 

3aMeCTMTeJIb 
rJIaBHorO npoKypopa 
HH KOJIap 

BBO~Hhl~ ~oKyMeHT no npOOJIeMaM BMKTMMHO~ nOJIMTMKM B EB
pone ooecne~MBaeT cepbe3HJ~ oasy ~JIH oocyx~eHMH ~aHHhlX 
npOOJIeM B CBHSM C no~roTOBKO~ paooThl VII KOHrpecca OOH, 
nOCBH~eHHoro oOPboe C npecTynHocTbro M oopa~eHMro C npe
cTynHMKaMM. 

ABTOPhl CTOHJIM, HecoMHeHID, nepe,n; CJIO:lEHO~ npOOJIeMO~ Bhl
Dopa BonpOCOB, MCXO~H Ha pa3HooopasMH nOSHaHMH ~aHHo~ 
npOOJIeM8TMKM M pa3JIM~HO~ mMpOThl TOJIKOBaHMH BXO~H~HX B 
Hee OCHOBHhlX nOHHTM~. 

H XOTeJI Ohl oopaTMTb Bame BHMMaHMe Ha TO, ~TO paSJIM~MH 
Me:lE~y CO~MaJIbHO-3KOHOMM~eCKMMM CMCTeMaMM MMeroT npMH~M
nMaJIbHOe SHa~eHMe ~JIH ~OpMyJIMpOBKM, B03HMKHOBeHMH H pe
meHMH npOOJIeM. IT03TOMY HeKOTophle BonpOChl, HX ~OpMyJIM
pOBKa H npoeKThl pemeHMH Hea~eKBaTHhl ~JIH CO~MaJIMCTM~ec
KMX CTpaH, nOCKOJIbKY B 3TMX CTpaHax OHH pemaroTcH He OT
~eJIbHO B OOJIaCTM BMKTMMOJIOrMM, a B paMKax oo~e~ CMCTe
Mhl ooecne~eHMH OCHOBHhlX npaB H saOOThl 0 Tpy~OBOM ~eJIO
BeKe. 

~aHHoe KOHCTaTMpOBaHMe He TOJIbKO He MemaeT oocyx~eHHID 
BonpOCOB B nOJIHOM oo~eMe, HO, HaooopOT, npe~Be~aeT, ~TO 
npM o~eHKe cHTya~MM M npoeKTOB MeponpMHTM~ HeJIbSH oy
~eT OCTaBaTbCH B TeCHhlX paMKax KPMMMHOJIOrMM, yrOJIOBHO
ro npaBa H T.n., H npM~eTCH y~eJIHTb OOJIbme BHMMaHMH 
CO~M8JIbHO~ ~e~CTBMTeJIbHOCTM paSJIM~HhlX CTpaH. 

B CBHSM C ~aHHO~ npOOJIeMaTMKO~ O~HOM H3 OCHOBHhlX Bonpo
COB nOJIMTMKM B OOJIaCTM yrOJIOBHOrO npaBa HBJIHeTCH BOnpOC 
rpaHM~hl Me:lE~y MHTepeCOM Bcero oo~eCTBa B HaKasaHMM npe
cTynHMKa a KOHTpapM aKKYMYJIMpOBaHHoro MHTepeca oo~eCT
Ba H OT~eJIbHOrO JIM~a B BOSMe~eHMM y6hlTKOB MJIM pecTHTy
~MM ~eHHOCTe~, rrpMHa~JIe:lEa~MX nOTepneBmeM. 

ITocTapaeMCH Ha npMMepe ~eXOCJIOBa~KO~ npaBOBO~ perYJIM
POBKM M ee npaKTM~eCKO~ peaJIMSa~MM nOKa3aTb Hame pe
meHMe 3Toro Borrpoca. ITPH 3TOM CJIe~yeT saMeTMTb, ~TO 
Mhl nOJIHOcTbro OCOSHaeM c~eCTByro~He BOSMO:lEHOCTH ~aJIb
He~mero COBepmeHCTBOBaHMH saKOHO~aTeJIbHO~ OCHOBhl M npaK
TMKM B COOTBeTCTBHM C HOBhlMH CBe~eHMHMM, HaKOnJIeHHhlMH 
BHKTMMOJIOrM~eCKO~ HaYKO~, B ~eJIHX COE-epmeHCTBOBaHHH 
Bce~ CMCTeMhl CO~MaJIbHO~ npeBeH~MH. 

~eXOCJIOBa~KOe yrOJIOBHOe npaBO TpaKTyeT yrOJIOBHOe npe
cTynJIeHMe KaK onaCHoe ~JIH oo~eCTBa ~eHHMe, HanpaBJIeH-
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Hoe npOTHB oxpaHEeMoro ~~~eCTBeHHoro HHTepeca, npOTHB 
oo~eCTBeHHhlX OTHomeHH~. 

yro~oBHo-npaBOBaE pery~HpoBKa HaKasyeMocTH yro~oBHhlX 
~eEHH~ H COBepmHBmHX HX ~H~ Mo~eT B OTHomeHHH ~epTB npe
cTyn~eHHE oaSHpOBaTbCE Ha KOH~en~HH, npe~epHpyro~e~ H~H 
HHTepeChl oo~eCTBa no oOPboe C npecTynHocTbID, H~H ~H~Hhle 
H MaTepHa~bHhle HHTepeChl ~epTBhl npecTyn~eHHE, H~H ~e CO
~eTaID~e~ ooa acneKTa. 

Hs Hame~ OCHOBHO~ KOH~en~HH ~e~H H HaSHa~eHHE yro~oBHO
npaEOBO~ oxpaHhl onpe~e~eHHhlX oo~eCTBeHHhlX OTHomeHH~ 
BhlTeKaeT, ~TO He BCID~y OTBO~HTCE ~OCTaTO~HO MeCTa ~~E 
oo~ee mHpOKoro npHMeHeHHE HHTepeCOB nOTepneBmero (~ep
TBhl) , H~H ero r~yoOKO~H~Horo HHTepeca, Bn~OTb ~O yny
~eHHE OT npHB~e~eHHE K OTBeTCTBeHHOCTH COBepmHTe~E yro
~OBHoro npecTyn~eHHE H OT~a~H npe~nO~TeHHE y~oB~eTBO
peHHID ~H~HhlX npHTEsaHH~ BHeyro~OBHhlM H~H Bo06~e BHecy
~eOHhlM nYTeM. 

C ~pyro~ CTOPOHhl, HS caMO~ C~HOCTH CO~Ha~HCTH~eCKO~ 
CHCTeMhl H ee npaBonopE~Ka BhlTeKaeT mHpOKaE saoOT~H
BOCTb 0 Ka~~OM ~e~OBeKe, ero ~HSHH, S~opOBbe, ooecne
~eHHH paoOThl, Tpy~ocnocooHOCTH'~" ~e~eHHH, ero no~~ep~
Ka npH BpeMeHHOH H~H nOCTOEHHO~ nOTepe Tpy~ocnocooHOC
TH - BK~ID~aE H Tex ~ID~e~, KOTophle H~~aIDTCE B TaKo~ no
MO~H Bc~e~CTBHe Toro, ~TO OHH CTa~u :RtepTBO~ npecTyn~e
HHE. 

HaHoo~ee c~eCTBeHHaE H caMaE ~e~CTBeHHaE oxpaHa cy
~eCTByro~e~ H~H BOSMO~HO~ ~epTBhl sak~ID~aeTCE B" HHTeH
CHBHO~ H G~¢eKTHBHO~ oOPboe C npecTynHocTbID Booo~e, 
B ee nOCTeneHHOM no~aB~eHHH C o~aropO~HO~ ~e~bID ee no~
HO~ ~HKBH~a~HH KaK MaCCOBoro 06~eCTBeHHoro EB~eHHE. 

x - x - x 

H~~hl ~epTBhl yro~oBHoro npecTyn~eHHE MO~HO paCCMaTpH
BaTb no CyTH ~e~a B o6~aCTH nOMO~H no c~e~yro~HM ~HHHEM: 

- IDpH~H~eCKo~2) • a~BOKaTa, 
• opraHOB, pemaro~Hx yro~oBHoe ~e~o, 
• ~pyrHX rocy~apcTBeHHhlX opraHOB, 

- CO~Ha~bHO~ Me~H~HHCKoro none~eHHE,8) 
• ~HHaHCOBO~ nOMO~H'4) 
~pyroro none~eHHE, 

- CMEr~eHHE noc~e~CTBH~ 

• CO~Ha~bHhlX, 

• ~HSH~eCKHx, 
nCHXH~eCKHX; 

Bce YKasaHHoe - ~O H~H noc~e COBepmeHHE (BOSHHKHOBe
HHE) npecTyn~eSHE. 

ITo HameMY saKOHY, nOTepneBmHM ~H~OM Mo~eT OhlTL He TO~b~O 
~HSH~eCKoe ~H~O, HO Ta~e H Ko~~eKTHB H~H opraHHsa~lm. J 

------1 
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IIOCJH:!,ll;HHe HMeIOT, KaK npaBHJIO, ,ll;ocTaT01!HO BOSMO:>ICHOCTell: 
,ll;JIH oxpaHhl CBOHX npaB H He H~,ll;aIOTCH B OOJIee cymecT
BeHHOll: nOMO~H. Ho H B TaKOM CJIy1!ae HX nOJIO~eHHe H no- . 
JIO~eHHe HX npe,11;CTaBHTeJIell: OOeCne1!HBaeTCH co CTOPOHhl ro
CY,ll;apCTBeHHhlX opraHOB, B TOM 1!HCJIe opraHOB yrOJIOBHOrO 
npaBOCY,ll;HH, CTOJIB ~e OOCTOHTeJIBHO, KaK H B CJIy1!ae ,ll;py
rHX nOTepneBmHX. 

BonpOChl npaBOBoro nOJIO~eHHH ~epTBhl npecTynJIeHHH HeJIBSH 
paCCMaTpHBaTB HCKJII01!HTeJIBHO B acneKTe yrOJIOBHOrO npaBa. 
TaKaH KapTHHa OhlJIa Ohl HenOJIHOll: H, rJIaBHOe, HSBpameHHOll:. 
He Bce oo~ecTBeHHhle OTHomeHHH MO~HO peryJIHpOBaTB yro
JIOBHhlM npaBoM H He Bce OHH nO,11;,ll;aIOTCH TaKOMY perYJIHpOBa
HHIO. IIpH paCCMOTpeHHH H pemeHHH STHX BonpOCOB opraHhl 
yrOJIOBHOrO npaBocy,ll;HH HCXO,ll;HT HS npaBOnopH,ll;Ka B :o;e JI OM , 
1!TO nOSBOJIHeT HM OOJIee 1!yTKO paCCMaTpHBaTB H pemaTB npo
OJIeMhl ~epTB yrOJIOBHhlX npecTynJIeHHll:, Y1!HThlBaH HX npaBO
MepHhle HHTepeChl. 

8aooTJIHBOCTB 0 nOTepneBmHX (~epTBax), KOTophle H~,ll;aIOTCH 
B Me,ll;H:O;HHCKOll:, CO:O;HaJIBHOll: H ,ll;pyrOll: nOMO~H HJIH nOCTpa,11;a
JIH B TaKOll: Mepe, 1!TO no,ll; yrpOSOll: HaXO,ll;HTCH HX S,ll;OpOBBe 
HJIH y,ll;OBJIeTBOpeHHe HX nepBOO1!epe,ll;HhlX ~HSHeHHhlX nOTpeo
HOCTell:, OOeCne1!HBaeTCH BHeyrOJIOBHhlM SaKOHO,ll;aTeJIbCTBOM 
B ~opMe OecnJIaTHOll: Me,ll;H:O;HHCKOll: nOMO~H HJIH nOMO~H CO:O;H
aJIBHOll:, BTIJIOTB ,ll;0 nOMe~eHHH JIH:O;, H~,ll;aIO~HXCH B OCOOOll: 
oneKe Bpa1!a, B COOTBeTCTByro~He y1!pe~,ll;eHHH S,11;paBOoxpa
HeHHH. 

MSCpe,ll;CTB OOHSaTeJIBHOrO CO:O;HaJIBHOrO CTpaXOBaHHH (KY,ll;a 
BXO,ll;HT OOJIBHH1!HOe H neHCHOHHoe ooeCne1!eHHe) - BHOCHMhlX 
sa Ka~,ll;Oro Tpy,ll;H~erOCH OpraIIHsa:O;Hell:-paOOTO,11;aTeJIeM -
Ka~,11;OMy rpa~,ll;aHHHy, nOTepHBmeMY (BpeMeHHO HJIH nOCTOHH
HO) TpY,ll;OCnOCOOHOCTB, npe,ll;OCTaBJIHIOTCH Cpe,ll;CTBa ,ll;JIH ~HS
HH H OOeCne1!HBaIOTCH ,ll;pyrHe ~OPMhl nOne1!eHHH. 

IIpHBe,11;y XOTH Ohl O,ll;HH npHMep; ~eH~HHaM-~epTBaM yrOJIOB
Horo npecTynJIeHHH, saoepeMeHHBmHM B CBHSH C HSHaCHJIO
BaHHeM, no HX ~eJIaHHIO BCer,ll;a npephlBaeTCH oepeMe~~OCTB 
npH BceMepHOM nOne1!eHHH 00 HX ~HSHH H S,ll;opOBBe. ) 

K OOHsaHHOCTHM Ha:O;HOHaJIBHhlX KOMHTeTOB7) OTHOCHTCH TaK
~e npOHBJIeHHe saOOThl 0 rpa~,ll;aHax, JIHllHBmHXCH ~HJIH~a -
H BCJIe,ll;CTBHe yrOJIOBHOrO npecTynJIeHHH. - nYTeM npe,ll;OCTa
BJIeHHH B npeHMymecTBeHHOM nOpH,ll;Ke KBapTHphl HS rocY,ll;ap
CTBeHHoro ~HJIH~HorQ ~OH,11;a H ooeCne1!eHHH HM ,11;0 SToro 
BpeMeHHoro ~HJIBH.8) 

B STOll: CBHSH CJIe,ll;yeT ynoMHHyTB 0 mHpOKOll: oxpaHe JIH1!HOC
TH, OOeCne1!HBaeMOll: HamHM npaBOnOpH,ll;KOM H B OTHomeHHH 
~epTBhl npecTynJIeHHH. Pe1!B H,ll;eT: 
- 00 OOHsaHHOCTH Bpa1!a xpaHHTB MOJI1!aHHe H nepe,ll; rocy
,ll;apCTBeHHhlMH opraHaMH, 
- 0 sanpe~eHHH nYOJIHKOBaTB B ne1!aTH HMeHa nOTepneBmHX, 
- H Booo~e 0 TaKTH1!HOM OTHomeHHH K HXJIH1!HOCTH. 

PerYJIHpOBKa y~ep6a, npH1!HHeHHOro nOTepneBmeMY, HCXO,ll;HT 
B 1!eXOCJIOBa:O;KOM yrOJIOBHOM rrpOHSBO,ll;CTBe HS Toro, 1!TO 
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Ka~~hl~, KOMY 6hl~ rrpH~HHeH MaTepHa~bHhl~ ymep6, Bpe~ 
S~OpOBbro, MOpa~bHhl~ H~H KaKO~-~H60 ~pyro~ ymep6, HMeeT 
rrpaBO y~acTBoBaTb B yro~oBHOM rrpOH3BO~CTBe - Bos6~
~aTb ~e~o H Tpe60BaTb BosMelIleHHJl ymep6a" IIpH STOM O~
HaKO ~aHHoe ~H~O He Mo~eT rrpe~~JlB~JlTb 06BHHeHHe, rrpH
HHMaTb ero Ha ce6Jl H~H BMemHBaTbCJl B Borrpochl HaKasa
HHJl. KOH~err~HJl rrpaB ~aHHoro ~Hl~a OTHOCHTe~bHO mHpoKa. 
OHO HMeeT rrpaBO OSHaKOMHTbCJl C aKTaMH, pas6HTb rrpe~~o
XeHHJl rro ~orro~HeHHro ~OKasaTe~bCTB, y~acTBoBaTb B pas-
6HpaTe~bCTBe, BCTyrrHTb C saK~ro~HTe~bHO~ pe~bro. 

BH}rnaTe~bHoe OTEomeHHe K rrOTeprreBmHM (~epTBaM rrpecTyrr
~eHHJl) GTO OCHOBorrO~O~Hoe Tpe60BaHHe K ra60Te opraHOB, 
y~aCTByroIIlHX B yro~oBHOM rrpOHSBO~CTBe.10 OHO BhlTeKaeT 
HS r~daHHoro xapaKTepa Bcero yro~oBHoro rrpaBa H saK~
~aeTCJl B 06JlSaHHOCTH 6hlTb BHHMaTe~bHhlM K ~epTBe (rrOTep
rreBmeMY). B 06JlSaHHOCTb BMeHJleTCJl: 
a) B Ka~~o~ CTa~HH ~e~CTBH~ rrOTeprreBmero 06~JlCHJlTb eMy 
ero rrpaBa 
6) B rrpo~ecce yro~oBHoro rrpoHsBo~cTBa rrocTyrraTb TaK, 
~T06hl ero He TpaBMHpOBaTb elIle 60~bme, 
B) rro BOSMO~HOCTH He rrpOBO~HTb rrOBTopHhlX ~orrpoCOB H He 
yr~y6~JlTb TaK B~HJlHHJl C06hlTHJl Ha rrOTeprreBmero, 
r) sa60THTbCJl 06 oxpaHe rrpHTJlSaHH~ rroTeprreBmero Ha BOS
MelIleHHe ymep6a. 

B BOSMelIleHHe ymep6a, rrpH~HHeHHoro ~epTBe yro~oBHoro ~e
JlHHJl, BXO~HT, rro HameMY rrpaBY, BOSMelIleHHe KaK Mopa~b
Horo H CO~Ha~bHoro ymep6a, TaK H MaTepHa~bHhlX y6hlTKOB.ll) 
BosMelIleHHe, H rrpe~~e Bcero MaTepHa~bHoro rrOPJl~Ka, OSHa
~aeT He TO~bKO YCTpaHeHHe ymep6a (lI~aMHYM SMepreHC" -
rrO~O~HTe~bHoro YlIlep6a), HO H BOSMelIleHHe Toro, ~TO CTa~o 
~JLJl rrOTeprreBmero B pesy~bTaTe rrpecTyrrHoro ~eJlHHJl yrry
lIleHHO~ Bhlro~o~ - CKa~eM, BOSHarpa~~eHHe sa rrepeH8ceHHhle 
~HSH~eCKHe CTpa~aHHJl, sa COKpalIleHHe BOSMO~HOCTH 6hlTb 
rrO~eSHhlM ~JLeHOM 06IIleCTBa, sa ymep6 B CBJlSH C rro~y~eHHeM 
BMeCTO saprr~aThl rroc06H~ Ha c~~a~ 60~eSHH H T.~. 

06ecrre~eHHe y~oB~eTBOpeHHJl HMymecTBeHHhlX rrpHTJlSaHH~ 
rrOTeprreBmero B rrpo~ecce yro~oBHoro rrpOHSBO~CTBa KaCaeTCJl 
He TO~bKO peCTHTY~HH rrOBpe~~eHHO~ BeIIlH, ee B03MelIleHHJl 
paBHo~eHHO~ BelIlbro, HO H MaTepHa~bHO~ pacrr~aThl. B rroc
JLe~HeM c~y~ae, B HHTepecax 06ecrre~eHHJl BOSMelIleHHJl ymep-
6a rrOTeprreBmeMY, rrpOKypop H~H cy~ MoryT - H, KaK rrpa
BHJLO, T.aK H ~eJLaroT - HaJLO~HTb apeCT Ha HMymecTBo rrpe
cTyrrHHKa C TeM, ~To6hl rrOCJLe BCTyrrJLeHHJl rrpHrOBopa B sa
KOHHyro CH~y MO~HO 6hl~0 6hl y~oB~eTBopHTb rrpaBOMepHhle rrpH
TJlSaHHJl rrOTeprreBmero. 12) 

CBoeBpeMeHHoe H crrpaBe~~HBoe pemeHHe cy~a 0 rrpaBax H 
rrpHTJlSaHHJlX rrOTeprreBmero, BhlHeceHHoe B rrpHJLerarolIleM rrpo
HSBO~CTBe, yCH~HBaeT BocrrHTaTe~bHoe Bos~e~CTBHe yrOJLOB
Horo rrpOHSBO~CTBa B HarrpaB~eHHH YKperrJLeHHJl rrpaBOCOSHa
HHJl H COOTBeTcTByeT KaK HHTepecaM rrOTeprreBmero, TaK H 
HHTepecaM Bcero 06IIleCTBa. 
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x - x - x 

B CHCTeMe 60Pb6hl npOTHB npecTynHocTH ~epTBa (nOTepneB
mH:li:) HrpaeT HesaMeHHMYID POJIb. Ero InOMOII\b" B ,ll;eJIe no
sHaHHE 3THOJIOrHH npecTynJIeHHE, ero npH~HH H YCJIOBH:li:, 
cnoc06cTByeT COBepmeHCTBOBaHHID 3TO:li: CHCTeMhl, yBeJIH~e
HHID 3~~eKTHBHOCTH rrpHHHMaeMhlX Mep H npe,ll;ynpe~,ll;eHHE Ta
KHX ~e HJIH nO,ll;06HhlX npecTynJIeHH:li:. 3Ta nOMOII\b EBJIEeTCE 
Ta~e npe,ll;nOChl~Ko:li: ,ll;aJIbHe:li:mero COBepmeHCTBOBaHHE npaBO
Bo:li: peryJIHpOBKH nOJIO~eHHE, npaB H 06EsaHHocTe:li: nOTep
neBmero B yrOJIOBHOM npOHSBO,ll;CTBe. 

B yrOJIOBHOM npOHSBO,ll;CTBe oxpaHe npaB nOTepneBmero y,ll;eJI
EeTCE, no CyTH ,ll;eJIa, TaKoe ~e BHHMaHHe, KaK H oxpaHe 
npaB 06BHHEeMoro. Ha npaKTHKe, H oc06eHHO B CJIy~aEX 
MaTepHaJIbHOrO YII\ep6a, OT HHH~HaTHBhl caMoro nOTepneBme
ro saBHCHT TO, BOCnOJIbsyeTcE JIH OH BOSMO~HOCTbID OSHa
KOMHTbCE peSYJIbTaTaMH CJIe,ll;CTBHE, npe,ll;JIOXHT JIH ero ,ll;0-
nOJIHeHHe H T.n. 

IIOCKOJIbKY nOTepneBmH:li: IBcTynaeT" B yrOJIOBHOe npOllSBO,ll;
CTBO B ero 60JIee nOS,ll;He:li: cTa,ll;HH, paccMaTpHBaeMhle BO
npochl ero JIH~HOCTH, JIH~HhlX 06CTOETeJIbCTB, ceMbH H T.,ll;. 
He 6hlBaroT CTOJIb ~e npHTESaTeJIbHhlMH, KaK B OTHomeHHH 06-
BHHEeMoro. IIpH 3TOM O,ll;HaKO sa~acTYID nOCJIe,ll;CTBHE YII\ep-
6a KacaIDTCE He TOJIbKO caMoro nOTeprreBmero, HO H ,ll;PY
rHX, SaBHCEII\HX OT Hero JIID,ll;e:li: (ceMbH). 

Ham yrOJIOBHO-npo~eccyaJIbHhl:li: KO,ll;eKC He rrpe,ll;OCTaBJIEeT 
~epTBe yrOJIOBHOrO ,ll;eEHHE (nOTeprreBmeMY) BOSMO~HOCTH OT
KasaTbCE OT COTpY,ll;HH~eCTBe C opraHaMH yrOJIOBHOrO rrpOH3-
BO,ll;CTBa rrpH paCKphlTHH npecTynJIeHHE - CKa~eM, OTKasaTbCE 
OT ,ll;a~H rrO.KasaHH:li:. 

Y~acTHe rrOTeprreBmero, HJIH, eCJIH XOTHTe, ~epTBhl, H rJIaB
Hoe, ero aKTHBHoe y~acTHe B yrOJIOBHOM npOHSBO,ll;CTBe no
SBOJIEeT (rrOMoraeT) JIy~me rrOHETb npe,ll;HCTOpHID npecTynJIe
HHE, pas06paTbCE B rreperrJIeTeHHH YMhlCJIOB rrpecTyrrHHKa (Ha
rraBmero) H cHTya~liH, Ha KOTOPYID ~epTBa Mo~eT OKasaTb 
paSJIH~HOe CYII\eCTBeHHoe BJIHEHHe. Harne yrOJIOBHOe rrpaBo 
rrperrOJIaraeT aKTHBHoe cOTpy,ll;HH~eCTBo nOTeprreBmero, BrrJIOTb 
,ll;o ero 06EsaHHocTH cTepneTb HanpaBJIeHHhle npoTHB ce6E 
,ll;e:li:cTBHE, Ba~Hhle ,ll;JIE 06~EcHeHHE yrOJIOBHOrO ,ll;eEHHE, ,ll;JIE 
rrOJIy~eHHE ,n;OKaSaTeJIbCTB 0 ero cOBepmeHHH, ,ll;JIE BhlEBJIe
HHE 06~eKTHBHo:li: rrpaB,ll;hl. 

MNCJIb 0 60JIee OCHOBaTeJIbHOM y~eTe HHTepecoB nOTeprreB
mero, BrrJIOTb ,ll;0 ero oTpH~aTeJIbHOrO OTHomeHHE K yrOJIOB
HOMY HaKasaHHID BHHoBHHKa, Hepe,ll;KO OTpa~aJIaCb B Hame:li: 
TeOpHHj Ha rrpaKTHKe OHa rrpHMeHEeTCE oc06eHHO npH HaKa
saHHH BHHOBHHKa npH~HHeHHE Bpe,ll;a S,ll;OPOBbID rrpH aBapHH, 
eCJIH nOCTpa,ll;aBmHMH EBJIEIDTCE TOJIbKO ~JIeHhl ceMbH, TaK ~TO 
CTporoe HaK~saHHe BHHOBHoro eII\e 60JIee yXY,ll;mHJIO 6hl HX 
rrOJIO~eHHe. 
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HHTepec 06~eCTBa B 06eCrreqeHHH rrpeTeHSH~ ~epTBhl Ehlpa
~aeTCR B yro~oBHOM rrpOHSBO~CTBe KaK B 06RSaHHOCTH 
BCeX OPTaHOB, yqacTByro~HX B yro~oBHOM rrpOHSBO~CTBe, rro
MaraTb rrOTeprreBmeMY B OSHaKOM~eHHH C 06~eMOM ero rrpaB 
H crroc060M HX rrpe~~B~eHHR TaK, QT06hl OH He rrOTeprre~ 
y~ep6a Bc~e~CTBHe He~OCTaTOqHhlX CBe~eHH~ H~H rrpo~eccy
a~bHO~ ~eecrroco6HOCTH, TaK H B 06RsaHHOCTH rrpOKypaTopa 
rro~aTb KBa~H~H~HpOBaHHoe rrpe~~o~eHHe - eC~H 8Toro He 
c~e~a~ caM rrOTepITeBmH~ - 0 cy~e6HoM pemeHHH rro BOSMe
~eHmo ~ep6a. 

x - x - x 

PaCCMaTpHBaR Borrpoc C ~pyro~ CTOPOHhl, c~e~yeT OTMeTHTb, 
qTO yro~oBH~ Ko~eKC He y~e~ReT, KaK ITpaBH~O, oc060ro 
BHHMaHHR ~O~H BHHhl HerrpaBH~bHoro rroBe~eHHR ~epTBhl B BOS
HHKHOBeHHH yro~oBHoro ~eRHHR. EHKTHMO~OrHqeCKHe CBe
~eHHH B 3TO~ o6~acTH MO~HO paccMoTpeTb rrpH pacc~e~oBa
HHH rrpHqHH H 06cToHTe~bcTB yro~oBHoro ~eHHHH, rr06~~e
HH~ rrpecTyrrHHKa H T.~. HesaBHcHMo OT Toro, pery~HpyroTCH 
~H Ko~eKCOM 8TH BorrpOChl 60~ee KOHKpeTHo H~H HeT, Ta-
Koe pacc~e~oBaHHe HMeeT SHaqeHHe ~~H crrpaBe~~HBoro rrpH
rOBopa B yro~oBHoM rrpoHsBo~CTBe. 

B cy~e6Ho~ rrpaKTHKe H rrpHHHMaeMhlX pemeHHHx rroBe~eHHe 
~epTBhl, H ~a~e ee ~HqHOCTb - O~HH HS MOMeHTOB, KOTOp~ 
orrpe~e~HeT o~eHKy CTerreHH orraCHOCTH yro~oBHoro rrpecTyrr
~eHHH ~~H o6~ecTBa H Mo~eT CTaTb ~OBO~OM c~ecTBeHHoro 
CH~eHHR Mephl yro~oBHo~ OTBeTCT.BeHHOCTH rrpecTyrrHHKa. 
Eesyc~oBHO, pery~HpoBKa 8Toro Borrpoca 8KcrrpeccHc Bep6Hc 
YKperr~HeT BocrrHTaTe~bHoe Bos~e~cTBHe Ko~eKca. 

MO~HO O~HaKO cor~aCHTbCH C MHeH~eM, qTO Ham npaBorrop
H~OK 06eCrreqHBaeT rro CyTH ~e~a ~OCTaTOqHO BOSMO~HOCTe~ 
H MeCTa ~~H Hcrro~bSOBaHHH HayqHhlX BHKTHMO~OrHqeCKHX CBe
~eHH~, H ~aTb rrO~O~HTe~bHyro o~eHKy CTpeM~eHHID y~e~HTb 
~aHHhlM BorrpocaM 60~bme BHHM~HHH He TO~bKO Ha rrpaKTHKe, 
HO H B ee rrpaBOBo~ OCHOBe. 13) 

HayqHOe Hcc~e~OBaHHe B ~eXOC~OBaKHH, oc06eHHO B 06~ac
TH rrpo6~eMaTHKH rrpe~yrrpe~~eHHH npecTyrrHocTH, saHHMaeTCH 
BorrpOCOM B~HHHHH ~epTBhl Ha COBepmeHHe rrpecTyrr~eHHH, rro
CKO~bKy H B 8TOM HarrpaB~eHHH OHO BH~HT Ba~Hyro H c~ec
TBeHHyro BOSMO~HOCTb Bos~e~CTBHH Ha O~HH HS 3~eMeHTOB, 
KOTophle MoryT c~eCTBeHHO B~HHTb na BospaCTaHHe H~H CO
Kpall\eHHe rrpecTymioCTH. B rroc~e~Hee BpeMH B KPHMHHO~O
rHH Bce 60~ee Bhl~e~HeTCH Hcq~e~oBaHHe BHKTHMO~OrHqeCKoe. 
ABTOPhl MOHorpa~H~ H CTaTe~,l~) HapH~y C BorrpocaMH rrpo
~eccya~~Horo rro~o~eHHH rrOTeprreBmero, Bce 60~bme BHHMa
HHH y~e~HIDT BorrpocaM BsaHMOCBHSH "rrpecTynHHK - ~epTBa" 
H~H'''~epTBa - rrpecTyrrHHK" B rr~OCKOCTH cHTya~HH H~H OT
HomeHHH, a Ta~e B acrreKTax BsaHMHoro rrOBe~eHHH rrepe~ 
rrpecTyITHhlM ~eHHHeM, B rrpo~ecce ~eHHHH H rroc~e Hero. 
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Pe3Y~bTaThl BHKTHMo~orH~eCKHX Hcc~e~oBaHHH nOMoraroT 60-
~ee nO~HO pacc~e~oBaTb H o~eHHBaTb 06cToHTe~bcTBa H 
yC~OBHH yro~oBHoro npecTyn~eHHH, ~H~HOCTH npecTynHHKa 
H nOTepneBmero, H B KOH~e KOH~GB, npHXo~HTb K 60~ee 
cnpaBe~~HBhlM H ~eHCTBeHHhlM pemeHHHM no yro~oBHoH OTBeT
CTBeHHOCTH 3a COBepmeHHoe npecTyn~eHHe. 

O~HaKO STHMH BonpocaMH 3aHHMaroTcH H ~pyrHe Hay~Hhle ~HC
~Hn~HHhl - TaKHe, KaK nCHxo~orHH H nCHXHaTpHH, BK~ro~aH 

HX cy~e6Hhle OTBeTB~eHHH. ITPH STOM HX BHHMaHHe cocpe
~OTO~HBaeTCH He TO~bKO Ha aHa~H3 no~aT~HBOCTH npecTyn
HHKOB ~~H BHymeHHH, Ha Hcc~e~OBaHHe cHTya~HH, HO H Ha 
o~eHKy ~epTBhl B acneKTe npecTynHHKa H, r~aBHoe, B ac
neKTe ee pea6H~HTa~HH. 

Ba~Hoe MeCTO 3aHHMaeT H Hcc~e~OBaHHe npe~pacno~o~eH
HOCTH ~epTBhl K aKTHBHOMY H~H naCCHBHOMY nOBe~eHHID, a 
HMeHHO B ~e~HX n03HaHHH cpe~CTB H B03MO~HOCTeH 60~ee 
s~~eKTHBHoro npe~ynpe~HTe~bHoro B03~eHCTBHH B ~aHHOM 
HanpaB~eHHH. 

Pe3y~bTaThl nOCTeneHHO nepeHOCHTCH B 06~aCTb KpHMHHa~HC
TH~eCKOH npaKTHKH H pa60Thl opraHOB yro~oBHoro npOH3-
BO~CTBa, nOCTeneHHO oTpa~aroTcH B pa3BHTHH npaBOBoro pe
ry~HpoBaHHH STHX BonpOCOB B yro~oBHOM npaBocy~HH. 

CO~Ha~HCTH~eCKoe 06~eCTBO CTpeMHTCH HaHTH HaH60~ee ~eH
CTBeHHhle cpe~CTBa orpaHH~eHHH H npe~ynpe~~eHHH npecTyn
HOCTH. B STOM ~e~e y~aCTByroT Bce rocy~apcTBeHHhle H 06-
~eCTBeHHhle opraHhlH opraH3a~HH, Bce 06~ecTBo. ITYTeM aHa
~H3a ~eHcTByro~HX npaBOBhlX per~aMeHTa~HH (HOpM) H npaK
TH~eCKOH ~eHTe~bHOCTH opraHOB yro~oBHoro npoH3Bo~cTBa 
Be~yTcH ~y~mHx MeTO~OB, nO~XO~OB, cpe~cTB H cOBepmeH
CTByroTCH HX npaBoBhle OCHOBhl - cro~a HeOT~eM~eMO OTHOCHTCH 
H ~acTHe nOTepneBffiHX B yro~oBHoM npoH3Bo~cTBe, KaK H 
BCH CHCTeMa 3a60Thl 0 nOTepneBmHX. 

ITo~roTaB~HBaeMhle B HaCTOH~ee BpeMH H3MeHeHHH B HameM 
yro~oBHoM 3aKOHo~aTe~bCTBe He npe~ycMaTpHBaroT HH 60-
~ee c~ecTBeHHhlX KoppeKTHB B KOH~en~HH no~o~eHHH no
TepneBmero B yro~oBHoM npo~ecce, HH TaKHX H3MeHeHHH 
yro~oBHoro npoH3Bo~cTBa, KOTophle npe~ocTaBH~H 6hl no
TepneBmeMY 60~bme B03MO~HOCTH onpe~e~HTb cnoc06 npHHH~ 
THH pemeHHH 0 Mepax, OTHOCH~HXCH K COBepmHTe~ro yro~oB
Horo ~eHHHH. 

Mhl H ~a~ee noc~e~OBaTe~bHO HCXO~HM H3 Toro Te3Hca, ~ 
~TO B ~e~e npe~ynpe~~eHHH npecTynHoCTH HeoTBpaTHMocTb 
perpecca pemaro~HH MOMeHT CHCTeMhl cO~Ha~bHoH npeBeH
~HH. 

x - x - x 
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II P 11 M E lJ: A H 11 51: 

1) 

2) 

4) 

5) 

6) 

8) 

9) 

Trestn! zakon ze dne 29.11.1961 c. 140 Sb. zakon~ 
(dale jen tr. zak.) 
(Yro~oBHhlH Ko~eKc OT 29.II.I96I r., ~ I40 C3) 

Zakon ze dne 29.11.1961 c. 141 Sb. zakon~ - 0 trest
n!m r!zeni soudnim (dale jen tr. rad) 
(3aKoR OT 29. II. I96I r., ~ I4I C3 :... " 06 yro~oBHoM 
cy~orrpoH3Bo~cTBe, ~a~ee - YllK, yro~oBHo-rrpo~eccya~b
HhlH Ko~eKc) 

Zakon 0 ll~ci 0 zdravi lidu c. 20/65 Sb. z!1kon~ a 
navazujic! llredllisy 
(3aKoH 06 oxpaHe 3~OpOBbH ~ro~eH, ~ 20/65 C3 H ~o
rro~Hflro~He rro~o~eHHH) 

Zakon 0 socialnim zabezlleceni c. 121/75 Sb. zakon! 
a navazujici llredllisy . . 
(3aKoH 0 cO~Ha~bHoM 06ecrre~eHHH, ~ I2I/75 C3 H ~o
rro~HHro~He rro~o~eHHH) 

Trestni r!1d § 43 
(Yro~oBHo:"'rrpo~eccya~bHhlH Ko~eKC, § 43) 

Zakon 0 uml:!l~m llreruseni t~hotenstv:[ c. 68/5'7 Sb. 
s dOlllnky a llrovad~c imi llre'dllisy 
(3aKoH 06 HCKyccTBeRHoM rrpephlBaHHH 6epeMeHHocTH, ~ 
68/57 C3 C ~orro~HeHHHMH H rro~3aKOHHhlMH aKTaMH) 

Zakon 0 narodn!ch vjborech c. 69/67 Sb. ve zn~n! 
zakona 27 a 28 Sb.· , 
(3aKoH 0 Ha~HOHa~bHhlX KOMHTeTax, ~ 69/67 C3 B COOT
BeTCTBHH C 3aKOHaMH 1{9.N\> 27 H 28 C3) 

Zakon 0 hosllodareni s byty c. 41/64 Sb. s dOlll~ky 
(3aKoH 0 ~H~H~HOM x03HitcTBe, ](9 4I/64 C3 C ~orro~-
HeHHHMH) . 

Zakon 0 lleriodick~m tisku a ostatn:[ch hromadnjch 
informacn!ch llrostredcich c. 81/66 Sb. s dOll1nky 
(3aKoH 0 rrepHo~H~ecKoit rre~aTH H OCTa~bHhlX cpe~cT
Bax,MaccoBoit HH~opMa~HH, ~ 8I/66 C3 C ~orrO~HeHH
HMH) 

10) Tr. rad - § 52 
(YIIK :... § 52) 

11) Tr. rad - § 43 
(YllK ~ § 43) 



12) 

14) 

Tr. H.d - § 47 
(YTIK - § 47) 
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J. Matou~kova: Postavenf poskozen~ho v trest. rfzenf 
z h1ediska viktimologick~ho - Voj. prokuratura 2/80, 
str. 22. 
(H. MaToymKoBa: rrO~o~eHMe rrocTpa~aBme~o B yro~oBHoM 
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Protection and Rights of the Injured Party in Penal Proceedings 
in the Czechoslovak Socialist Republic 

The introductory document into the problems of victim 
policy in Europe constitutes a serious basis for exam
ining these problems in the form of a preparation of 
the discussion at the Seventh United Nations Congress 
on the Prevention of Crime and the Treatment of Of
fenders. 

The authors were undoubtedly confronted with a complex 
problem in choosing among the questions created by the 
variety of issues and by the different extent of the 
understanding of the concepts used. 

I should like to stress that the difference of social 
and economic systems has a basic significance for the 
formulation, genesis and solution of the problems. 
That is the reason why some issues, their formulation 
and proposed solution are not adequate for socialist 
countries which do not solve them separately in the 
field of victimology, but in the whole system of 
securing basic rights and care for working people. 

This statement is no obstacle to examining the ques
tions in their entire extent, but on the contrary it 
signals that while evaluating the situation and the 
proposed measures it will not close itself into a 
narrow frame of criminology, criminal law etc., and 
that it will be necessary to pay greater attention to 
the social reality in different countries. 

One of the basic questions of criminal policy relating 
to these problems is the question of limits between 
the common social interest in punishing the criminal e 
contrario of the cumulated interest of the society and 
the individual in compensation of damage or in resti
tution of values belonging to the injured party. 

We shall try to demonstrate in the light of our legal 
order and practice our solution to this question in 
full knowledge of existing possibilities of a per
fection of the legal basis and practice in accordance 
with new knowledge of victimology aimed at a perfec
tion of the system of social prevention. 
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The Czechoslovak penal law understands a criminal of
fence as an attack dangerous to the society, against 
protected social interests, against social relations. 
(1) 

The penal reglementation of the sanction of criminal 
offences and their perpetrators in relation to victims 
can be conceived with preference to the social inter
est in the suppression of criminality or with prefer
ence to the personal and material interests of the 
victim of crime or else with a combination of both 
elements. 

It follows from our basic conception of the aim and 
purpose of the penal protection of certain social 
relations that there is not enough space for larger 
application of interests of the injured party (victim) 
in all cases, and where applicable, of a very personal 
interest up to not prosecuting the criminal, and pre
ferring the satisfaction of civil claims by extrapenal 
or extrajudicial methods in general. 

On the other hand it follows from the essence itself 
of the socialist system and of its legal order a broad 
care for everybody, for his/her life, health, securing 
work and the capacity to work, therapy, for his/her sup
port during his/her temporary or more lengthy incapac
ity to work and rehabilitation of those who need such 
aid, or who became the victim of a crime. 

The greatest and most effective protection of an 
existing or potential victim is in the intensive and 
effective repression of criminality in general, in its 
gradual supression with the noble aim of its liquida
tion as a mass social phenomenon in general. 

In essence the needs of the victim of criminal offen
ces can be examined in the field of 

1) Legal aid (2) 
- provided by a barrister 
- provided by organs handling criminal cases 
- provided by other state organs 

2) Social aid 
- medical care (3) 
- financial support 
- securing other care (4) 

3) Aid alleviating consequences 
- social 
- physical 
- mental, 

all that following or preceding the perpetration of 
crime (coming into appearance). 
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According to our law, the injured party can be not 
only a physical person, but also a collective and/or 
an organisation. (5) The last named ones have, as a 
rule, enough possibilities for protection of their 
rights without needing weightier aid, but nevertheless 
their position, the position of their representatives 
is equally thoroughly secured by state organs, includ
ing organs of criminal judiciary, in the same way as 
that of other injured persons. 

The questions of the victim's position cannot be exa
mined exclusively from the aspect of criminal law. 
That would be an incomplete view and - above all - a 
distorted one. Not all social relations can be regu
lated by means of criminal law. Organs of the crimi
nal judiciary evaluate and resolve these questions on 
the basis of the whole legal order and thus they can 
evaluate more sensitively and resolve the victim's 
problems and take into account his/her reasonable 
interests. 

The care of injured persons (victims) who need medical 
care, social or other assistance or who were injured 
so much that their health or urgent vital interests 
were threatened is secured by extra-judicial legisla
tion in the form of free medical care (treatment), 
social assistance up to hospitalizing persons requir
ing greater health care. 

On the basis of the obligatory social security (in
cluding the illness and pension insurance) paid by 
employers on behalf of their employees, every citizen 
incapable of earning money (temporarily or permanent
ly) receives the means for livelihood and other care. 

One example of many: On request, pregnancy will always 
be interrupted in the case of women who, as victims of 
crime, were violated and became pregnant as a conse
quence, and care is taken of their life and health. (6) 

Among the duties of the National Committees (7) is 
always the obligation to take care of citizens who 
lost their homes, also following a crime, to assign 
them in priority order a flat from the state lodgings 
and to take care - until that time - of the providing 
of temporary surrogate lodging. (8) 

The broad protection which our legal order provides 
the person - including victims of crime - is worth 
mentioning in this connection: 

the obligation of physicians to maintain confiden
tiality even in relation to state organs 
the prohibition against publishing the names of 
injured persons in the press (9) 
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the sparing of the person in general. 

The reglementation of the damage caused to an injured 
person emanates in the Czechoslovak criminal procedure 
out of the principle that everybody suffering the 
causation of material damage, injury or moral or other 
damage, has the right to take part in criminal pro
ceedings - to initiate them and claim the compensation 
of damages. However, he cannot file a charge or take 
it over, or interfere into the question of punishment. 
His/her rights are concieved relatively broadly. He/ 
she has the right to take cognizance of the dossier, 
to put forward submissions aiming at collecting addi
,tional evidence, to take part in hearings and to 
submit final pleadings. 

Sensitivity to damaged persons (victims of crime) is a 
basic requirement of behaviour of organs working in 
criminal proceedings. (10) It emanates out of the 
humanism which is the main principle of criminal law. 

It is based on the obligation of sensitive treatment 
of the victim and on the obligation 

a) to instruct in every stage of proceedings the in
jured person about his/her rights, 

b) to proceed in a manner which does not make the 
trauma greater, 

c) not to repeat, as far as possible, interrogations, 
and thus not to revive the influence of the event 
on the victim and 

d) to take into account the protection of the claims 
of the victim for compensation. 

According to our law, the compensation of damages of 
the victim of crime in~ludes both the restitution of 
moral and social prejudice and the compensation of 
material damage. (11) The indemnification of the 
latter represents a reparation of damage (damnum emer
gens), but also all effective loss resulting from the 
crime, in every case for instance indemnification for 
pain and suffering, for shortening of the expectancy 
in social life or for loss of wages following recep
tion of a medical allowance, and so on. 

Security for the material claims of the injured party 
during criminal proceedings comprises not only the 
restitution of the damaged object, but also property 
equalization. In the last case of the victim's secur
ing indemnification the prosecutor or the court of law 
can - and as a rule they do it - secure the criminal's 
property in view of possible future satisfaction of 

--I 
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legal claims of the injured party following the entry 
into force of the court rUling. (12) 

Timely and just judicial ruling relative to the rights 
and claims of the injured party in criminal proceed
ings strengthens its educational effect in view of 
spurning the sense of right, and it is in harmony with 
the victim's interests, as well as with the interests 
of the whole society. 

In the system of combatting criminality the victim 
(the injured party) has an irreplaceable position. 
His/her "aid" in gaining knowledge of the etiology of 
crime, its conditions and causes, contributes to the 
improvement of this system, to greater effectiveness 
of measures and to prevention of the same or similar 
crimes. It is also a presupposition to a further 
improvement of legal reglementation of the position, 
rights and duties of the injured person in criminal 
proceedings. 

In substance, attention equalling protection of the 
rights of the accused person is given to the protec
tion of the injured person's rights in criminal pro
ceedings. In practice, particularily in cases of mate
rial harm, it depends on his/her initiative whether 
he/she will use the possibility of getting acquainted 
with the results of the investigation, to propose its 
completion and so on. 

Because he/she enters into proceedings in the early 
stages, questions relating to his/her family etc. do 
not seem to be so pretentious in comparison with the 
accused, although their impact affects not only the 
injured party him/herself, but also other family mem
bers depending on him/her. 

Our Criminal Procedure Code offers no possibility to 
victims of crime (injured persons) to refuse coopera
tion with organs of criminal proceedings during clari
fication of the offence; for instance they have no 
possibility to refuse answer questions. 

The injured party's (victim's) cooperation, in the 
first place his/her active participation in criminal 
proceedings, makes it possible (assists) in obtaining 
a better understanding of the bac~Jround of crime, of 
the significance of the intermixture of the criminal's 
(aggressor's) intention and of the situation which the 
victim can influence in different ways. Our criminal 
law presupposes the injured party's active cooperation 
till the obligation to allow against his/her person 
acts significant for the clarification of criminal 
offence, for obtaining proofs of it and for gaining 
objective truth. 
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The idea of giving greater respect to the interests of 
the injured party in criminal proceedings in the li
miting of criminal sanctions was considered in theory 
and often accepted in practice in our country, parti
cularly while sanctioning criminals for afflicting 
injuries during traffic accident in the case that the 
injured persons were exclusively family members and 
when punishing the criminal with a rigorous sanction 
would deteriorate the position of these victims still 
more. In such cases even the injured party's dissimu
lation is not rare. 

The society's interest in securing the victim's claims 
in criminal proceedings is expressed in the obligation 
of all participating organs of criminal proceedings to 
help the injured party in his/her knowledge of the 
extent of his/her rights and of the manner of their 
application without prejudice resulting out of lack of 
knowledge or special ability on one side, and in the 
public prosecutor's obligation to file - in cases 
where the injured party did not do it - in his/her 
place a competent proposition in order to obtain a 
judicial decision concerning compensation of damage. 

The Penal Code, on the other hand, devotes as a rule no 
special attention to the inadequate behaviour of the 
victim relative to the origin of offence. The victim
ological knowledge in that field can be evaluated dur
ing the examination of the causes and circumstances of 
the offence, of the criminal's motives etc. Irrespec
tive of the fact whether the law regulates that ques
tion more precisely or not, that examination has sig
nificance for just decision making in criminal pro
ceedings. In judicial practice and rulings the vic
tim's behaviour and even personality constitutes one 
of the elements code terminating the evaluation of the 
degree of the social danger of offence and it can also 
be a reason for an extraordinary reduction of the cri
minal's penal responsibility. The regulation of this 
question expressis verbis certainly strengthens the 
educational effectiveness of the law. 

It is possible, however, to agree with op1n10ns that 
our legal order offers enough possibilities and space 
for exploiting scientific victimological knowledge and 
to appreciate efforts aimed at giving more attention 
to these problems not only in practice, but also in 
its legal basis. (13) 

The Czechoslovak science and research, particularly in 
the field of the prevention of criminality, examine the 
question of the victim's influence on the perpetrated 
offence, because they see also in this sphere an im
portant and significant possibility for exercising an 
impact on one of the elements able to influence the 
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development of criminality in an increasing or de
creasing manner in an outstanding way. In recent time 
rather significant victimological research is being 
performed in criminology. Monographs and articles 
(14) are devoting in our country more attention, apart 
from questions of the procedural position of the in
jured party, to the "criminal - victim" or "victim -
criminal" issues in the situation and relation scheme 
from aspects of reciprocal behaviour before, during 
and after the offence. 

The results of victimological research aid in a fuller 
examination and evaluation of the circumstances and 
conditions of the offence, the criminal's and injured 
person's personality, and, as a result, also to a more 
just and effective adducing of cr imi nal responsibil
ity for perpetrated offences. 

Attention to these questions is paid by other scien
tific fields, such as psychology and psychiatry, in
cluding their forensic branches, stressing not only 
the analysis of the criminal's suggestibility and 
examination of the situation, but also the evaluation 
of victims from the perpetrator's aspect and mainly 
from the victim's rehabilitation aspect. 

A significant position has also been acquired by 
research on the victim's predisposition in his/her 
active or passive behaviour with the aim of knowing 
the possibilities and means of more effective preven
tive impact in this respect. 

The results are gradually being introduced into the 
criminalistic practice and into the work of penal pro
ceeaings organs, and step by step they are influencing 
the development of legal reglementation of these 
questions in judicial penal proceedings. 

The socialist society is looking for the most effec
tive means to suppress and prevent criminality. It is 
a task calling for the participation of all state or
gans and organizations, social organs and organiza
tions, of the whole society. On the basis of the 
analysis of legal reglementation (norms) in force and 
of the practical work of penal proceedings organs, 
better methods, approaches and means are being sought 
and their legal grounds are improved - it is irre
placeably within this frame that the participation of 
injured parties in penal proceedings and the whole 
system of care for them falls. 

The reglementation of penal legislation in our country 
presently being prepared does not envisage any signi
ficant modification in the conception of the injured 
person's position in penal proceedings, or such modi-
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fications of the penal law as to give more space to 
injured person to determine the way of deciding mea
sures against the perpetrator of an offence. 

As before, we are further on, consequently premised by 
the thesis that in the prevention of criminality ina
vertness of the sanction constitutes a decisive ele
ment of social prevention. 
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La reparation due aux victimes d'infractions penales 

1. Les quatre grandes associations internationales de 
criminologie et de politique criminelle ont reuni a 
Milan, au debut de l'ete, un groupe de travail sur 
les "victimes de la criminalite". Mme Inkeri Anttila 
etait membre de ce groupe de travail et elle a parti
cipe a la redaction de ses recommandations etablies a 
l'intention de l'organisation des Nations-Unies et de 
son 7~me Congr~s. Je me propose dans Ie present rap
port, laissant de cote les nombreux et importants 
aspects theoriques de la question, de commenter simple
ment les deux derni~res de ces recommandations, qui se 
lisent comme suit (dans leur redaction actuelle, non 
encore definitive): 

L'indemnisation de la victime risque d'etre envisa
gee de fagon tres etroite, comme une simple compensa
tion monetaire. La reparation qui lui est due est 
beaucoup plus large: reparation morale, soutien psycho
logique, manifestations de solidarite, efforts pour 
obtenir Ie r~glement du litige de fond et la reconci
liation avec l'autre partie, politique penale qui ne 
s'oppose pas a celIe qui garantit les droits de 
la defense et la poursuite de la rehabilitation des 
condamnes. 

Le danger Ie plus important a eviter, c'est assure
ment, pour Ie groupe, celui de se contenter de textes 
de loi, de jugements et de reglements qui resteraient 
lettre morte, alors qu'il est essentiel de se pencher 
sur les moyens pratiques d'assurer l'application effec
tive des dispositions adoptees en faveur des victimes. 

Ce double avertissement ne semble pas en effet hors de 
propos a un moment ou Ie mouvement en faveur de la 
victime d'une infraction penale a pris une ampleur 
internationale et ou les ecrits des criminologues et 
des politico-criminalistes pourraient nous laisser 
l'impression que la victime, longtemps la mal aimee et 
l'oubliee du syst~me de justice penale, est desormais 
parfaitement protegee, entouree de consideration et 
"remplie de ses droits" comme disent les juristes. 
En fait, comme Ie soulignait Ie Professeur Albert J. 
Reiss dans ses remarques finales au 33~me Cours inter-
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national de Criminologie de Vancouver, "il est clair 
que no us savons beaucoup plus de choses sur les vic
times que sur la fagon de les aider". 11 est clair 
egalement qu'il y a souvent fort loin des droits qui 
leur sont reconnus a la fagon dont elles sont traitees 
et aux maigres resultats auxquels aboutissent leurs 
demarches. 

Aussi importe-t-il de voir les choses de faqon concrete, 
si l'on veut que cet interet fort louable pour les 
victimes ne soit pas une simple mode, un engouement 
passager et qu'il aboutisse reellement a changer leur 
condition. Au cours du present expose, je me refererai 
a l'exemple fran~ais, non point que je veuille le don
ner en modele, mais parce qu'il est plus eclairant de 
raisonner a partir d'un systeme positif et qu~il 
s'agit d'une politique recente qui se veut coherente 
et efficace. 

I. L'etendue de la reparation due aux victimes 

2. Le prejudice cause aux victimes d'actes criminels 
est fort loin d'etre purement pecuniaire et l'on 
commence aujourd'hui a prendre la vraie mesure des 
troubles considerables d'ordre moral et psychologique 
qui atteignent les victimes et leur entourage. Mais 
lorsqu'on envisage la reparation de ce prejudice, la 
tentation est grande, pour des raisons pratiques fort 
comprehensibles, de la limiter doublement: a son 
aspect financier et a l'intervention des tribunaux 
civils ou penaux, juges les seuls capables de realiser ~ 
l'indemnisation souhaitable. 

3. Or le besoin immediat et essentiel de la victime, 
dans bien des cas, est un besoin de reconfort et c'est 
son entourage qui est le mieux a meme de le lui appor
ter. Le crime ou le delit provoque souvent un desarroi 
profond, une perte de confiance subite dans la valeur 
des institutions qui n'ont pu empecher cela, et meme a 
l'egard de l'humanite entierej le monde rassurant s' 
ecroule: "qu'ai-je fait pour meriter cela? Faudra-t
il que je me mefie desormais de tout le monde? •• " 

La solidarite manifestee par des parents, des amis, 
des voisins, des inconnus meme, apportant a la victime 
leur sollicitude, leur aide immediate pour le reglement 
de tous les problemes materiels ou juridiques auxquels 
elle se trouve confrontee, est d'un prix inestimable 
car elle contribue a recreer pour elle un monde ou 
le desinteressement et l'amitie existent encore. 
Naturellement la qualite de l'accueil reserve a la 
victime par les services de police et de gendarmerie, 
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les sapeurs-pompiers, les hopitaux, est pour les memes 
raisons d'une importance considerable. 

4. Le Ministere de la Justice fran~ais a bien pris 
conscience des graves carences dans ce domaine et il a 
etabli tout un plan d'action, reflete dans sa circu
laire du 25 juillet 1983 (I.La protection de la victime 
avant l'intervention de la justice), pour favoriser Ie 
developpement du mouvement associatif et pour amelio
r.er, en concertation avec les autres ministeres inte
resses, l'accueil des victimes dans les differents 
services. 

Le bur~au des victimes, qui a ete cree en septembre 
1982 a la Direction des Affaires Criminelles et des 
Graces, a ete charge, entre autres missions, de 
susciter et d'encourager la creation et Ie developpe
ment d'associations d'aide aux victimesi il dispose, 
pour assurer leur financement, d'un credit inscrit au 
budget du Ministere de la Justice (I million en 1983). 
II a egalement pour tache, en liaison avec les juridic
tions et l'ensemble des autres services publics con
cernes, d'ameliorer l'accueil des victimes, d'organiser 
une coordination entre les services d'enquete et les 
services sociaux susceptibles de repondre aux besoins 
immediats, d'assurer l'information de la victime, 
etc •.. 

Est-il besoin de souligner l'ampleur des efforts a 
accomplir, specialement dans les grandes villes ou Ie 
souci d'independance, Ie chacun pour soi, pour tout 
dire l'egolsme, iss us de la vie moderne ont si souvent 
etouffe Ie sens de l'entr'aide, et dans les services 
publics ou les exigences administratives ou encore la 
priorite accordee a la lutte contre les delinquants 
empechent frequemment d'accorder a la victime toute 
l'attention et la sympathie dont elle a besoin. 

5. Une autre forme de reparation, que Ie mouvement 
associatif est peut-etre mieux place que l'appareil de 
justice pour procurer a certaines victimes (en parti
culier celles qui ont avec Ie delinquant des rapports 
suivis de famille ou de voisinage), c'est la mediation: 
celle-ci peut aboutir a la reconnaissance par Ie del in
quant de sa responsabilite, a son accord pour reparer 
convenablement Ie tort cause a la victimei elle peut 
reussir a apurer tout un passe de querelles tandis que 
trop souvent une condamnation penale n'aboutit qu'a 
envenimer les relations. 

Certains auteurs verraient dans la mediation l'avene
ment d'une nouvelle forme de justice destinee a 
supplanter plus ou moins les sanctions traditionnelles; 
mais sans aller jusque la, on peut concevoir aussi 
qu'elle soit integree au systeme penal, tout en bene-
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ficiant du concours de benevoles comme dans l'Etat de 
New York. 

La circulaire frangaise prevoit que les magistrats du 
parquet pourront, dans certa~ns cas, estimer "opportun 
d'organiser entre Ie delinquant et sa victime une 
rencontre permettant au premier de mesurer la portee 
de son acte et a la sec on de d'obtenir une reparation 
effective". Mais elle leur recommande de n'envisager 
une telle "confrontation" qu'avec prudence et discerne
ment. 

6. La reparation morale a laquelle la victime a droit 
lui est, en principe, assuree par la condamnation 
penale du delinquant; mais elle serait plus nette 
encore si el1e etait accompagnee systematiquement de 
la reparation de tous les prejudices causes. A cet 
egard on peut opposer plusieurs systemes differents: 
Ie systeme continental, notamment, celui que nous 
connaissons en France, separe nettement l'action 
publique et l'action civile; la victime a bien la 
faculte de reclamer son indemnisation au penal, ce 
qui presente pour elle incontestablement de grands 
avantages, mais la nature de son action demeure pure
ment civile et notamment c'est a elle qu'il appartient 
de faire executer Ie jugement lui accordant des 
dommage~ et interets et non a la puissance publique. 

7. Un systeme diarnetralement oppose est preconise 
par des auteurs comme M. Thorvaldson (1). Pour lui, 
la reparation devrait etre une sanction penale, et 
me me une sanction pen ale privilegiee, qui pourrait 
dans certains cas constituer la seule peine. Partant 
de la constatation que l'infraction penale est a la 
fois une injustice et une exploitation, il souligne 
que la demande de reparation constitue un appel au 
sens moral du delinquant et, pour Ie public, une 
consecration des principes moraux. Les sanctions re
paratives etablieraient ainsi un equilibre entre 
notre comprehension du delinquant et notre exigence 
de responsabilite morale. De telles sanctions penales 
auraient Ie merite d'etre constructives et non plus 
punitives: bien qu'elles puissent faire souffrir Ie 
delinquant, ce n'est pas leur but, et c'est la une 
difference importante. En consequence, les sanctions 
reparatives ne devraient pas etre des mesures acces
soires, mais de veritables peines autonomes, nettement 
differenciees des autres sanctions fonaees sur des 
principes comme la retribution r la dissuasion, la re
habilitation ou l'incapacitation. Un telle systeme 
impliquerait donc une sorte de revolution dans Ie 
domaine des peines. 

8. La pOlitique penale frangaise, sans operer une 
telle revolution, a permis de faire du aedommagement 
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de la victime une condition de certaines peines ou 
mesures de faveur: Ie sursis avec mise a l'epreuve, 
la semi-liberte, la liberation conditionnelle. L'ajour
nement du prononce de la peine, et la dispense de peine 
qui peut intervenir ulterieurement, doivent reposer 
notament sur l'indemnisation de la victime. C'est avec 
ces dernieres mesures qu'on se r.approche Ie plus du 
systeme Thorvaldson puisqu'il n'y a pas d'autre sanc
tion. La circulaire du 25 juillet 1983 rappelle aux 
magistrats du parquet qu'ils doivent tenir compte, 
dans leurs requisitions, de l'interet pour la victime 
du prononce de mesures permettant de faciliter son io
demnisation. 

Cette meme circulaire enumere les actions de la Chan
cellerie et les recentes dispositions legislatives, 
particulierement la loi du 8 juillet 1983, qui ont eu 
pour but de faciliter l'exercice de l'action civile 
par la victime: 

La victime a besoin d'etre P1einement informee d~ 
ses droits: ~est pour cela qu un guide de la victime 
a ete elabore et largement diffuse, que des bureaux 
d'accueil ont ete constitues dans les grands tribunaux, 
et que des instructions ont ete donnees aux magistrats 
du parquet pour que, tout au long de la procedure judi
ciaire, ils tiennent la victime informee des decisions 
prises, comme un classement sans suite, l'ouverture 
d'une information, Ie renvoi de l'affaire a l'audience, 
et lui rappellent ses droits. Citons encore, a l'inten
tion des juges d'instruction, un double souhait (la 
Chancellerie ne peut evidemment pas donner d'instruc
tions aux juges): qu'ils ne terminent pas une instruc
tion sans entendre la partie civile, et qu'ils consti
tuent dans leur dossier une "cote victime" rassemblant 
les documents concernant l'indemnisation de cette 
derniere. 

La victime ne doit pas etre arretee par Ie cout de 
la procedure ou sa complexite. Plusieurs sortes de 
dispositions repondent a cette preoccupation. La 
victime peut recevoir l'assistance d'associations; au 
cours des dernieres annees les secteurs d'intervention 
en justice des associations ont ete considerablement 
elargis: racisme, agressions sexuelles, violences a 
enfants, crimes de guerre et crimes contre l'humanite, 
violations de sepultures, diffamations ou injures 
contre les resistants, droit des consommateurs, pro
xenetisme, protection de la nature ... ; l'aide judi
ciaire peut beneficier aux victimes comme a tous les 
justiciables et Ie plafond des ressources y ouvrant 
droit a ete releve de 40%; la constitution de partie 
civile est facilitee a tous les stades de la procedure: 
lorsqu'elle met en mouvement l'action publique, la 
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partie civile peut etre dispensee de consignation par 
le juge d'instruction, qui dans les autres cas doit 
tenir compte de ses ressources pour fixer le montant 
de cette consignation; lorsque les poursuites ont ete 
engagees par le ministere public, la victime peut se 
constituer partie civile par une simple lettre re
commandee au tribunal toutes les fois que sa demande 
n'excede pas le plafond de la competence civile des 
tribunaux d'instance, soit 20.000 Francs. Elle est 
alors dispensee de comparaitre. Mais si elle comparait, 
elle a droit a une indemnite de comparaison. 

II. L'effectivite des dispositions prises en faveur des victimes 

9. Il Y a parfois fort loin des intentions exprimees 
aux realisations et il n'est pas rare que des lois 
elles-memes restent sans application pratique. Aussi 
n'est-il pas certain que le vaste mouvement inter
national d'idees en faveur des victimes se traduira 
toujours dans les faits. Les mises en gar de a ce 
sujet ne sont pas superflues. Souvent en effet on me
connait la caracteristique essentielle d'une pOlitique 
criminelle digne de ce nom, qui est d'etre coherente 
et globale. Elle doit en effet concerner les trois 
fonctions etatiques essentielles, legislative, judi
ciaire et executive, faute de quoi elle se condamne a 
l'ineffectivite. Un texte n'est rien si les moyens 
pour l'executer ne sont pas donnes. Il est de meme 
reduit a n'etre qu'une vitrine vide si le jUdiciaire 
ne l"applique pas ou l'interprete dans un autre esprit, 
ou encore si les decisions judiciaires ne sont pas 
executees, si on laisse la bureaucratie etouffer les 
intentions du legislateur. 

C'est ce que dans la plupart des pays une bonne partie 
des victimes peuvent constater a leur detriment, le 
paradoxe etant meme parfois que le prejudice cause 
par un acte sera repare s'il est vraiment accidentel, 
mais ne le sera pas s'il est intentionnel et contraire 
aux lois penales. 

On rencontre ici egalement differents systemes visant 
a rendre effective l'indemnisation de la victime mise 
a la charge du delinquant. Je n'en indiquerai ici 
que trois: celui deja cite de M. Thorvaldson, celui 
qu'a preconise en France la commission Milliez et ce
lui qui inspire notre loi du 8 juillet 1983. 

10. Pour M. Thorvaldson, il est d'une importance 
vitale qu'on ne laisse pas a la victime la charge de 
recouvrer elle-meme les dommages qu' on lui a aCCOI '';s; 
mais dans sa conception, la reparation etant ~ 
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sanction p~nale et non un litige purement civil, il 
va de soi que sa mise a ex~cution incombe aux pouvoirs 
publics comme n'importe que lIe peine. La r~paration 
doit, en outre, couvrir l'integralite du pr~judice 
subi et ne pas etre limitee de fa~on injustifiee aux 
dommages faciles a determiner (comme au Canada): Ie 
delinquant doit reparer tout Ie mal qu'il a fait, dans 
toute la mesure ou cela est possible. 

11. La commission d'etudes et de propositions insti
tuee en 1982 par Ie Garde des Sceaux M. Rob~rt Badinter 
et presid~e par Ie Professeur Milliez avait examine(2) 
plusieurs solutions en matiere de recouvrement des dom
mages-interets: 

Fiscaliser les poursuites en cas de reticence du 
debiteuri 

Opter pour un mecanisme intermediaire comme celui 
existant en matiere d' abandon de famille (Ie non
paiement des dommages-interets devenant, apres un 
certain delai, une infraction penale); 

Creer un m~canisme de recouvrement sp~cifique. 

C'est a cette derniere solution qu'elle s'~tait ar
retee. Ses propositions comportaient en effet la 
cr~ation d'un organisme national disposant de l'auto
nomie financiere, qui aura it ~te charge, entr'autres 
attributions, de proc~der lui-meme au recouvrement des 
dommages-interets pour Ie compte de la victime, de con
sentir a celle-ci des avances et des "indemnites de 
solidarit~" et qui aurait ~t~ aliment~ par Ie produit 
des amendes penales ou des "amendes reparatrices", 
nouvelle sanction p~nale a instituer. 

12. Les difficult~s financieres de l'heure n'ont pas 
permis de retenir cette proposition, car les amendes 
fournissent au budget de l'Etat une contribution qui 
n'est pas n~gligeable. La Chancellerie a, par contre, 
suivi les autres recommandations de la Commission qui 
tendaient ~ rendre plus facile et plus sQr pour la vic
time Ie recouvrement de ses dommages-interets, et Ie 
legislateur a consacr~ les dispositions proposees a 
cet effet par la loi du 8 juillet 1983 (3). Cette loi, 
qui est entree en vigueur Ie ler septembre, introduit 
dans notre droit plusieurs series de dispositions des
tinees, en premier lieu, a preserver les facult~s 
contributives de l'auteur du dommage. C'est ainsi 
qu'elle consacre expressement la jurisprudence qui per
mettait a la victime constituee partie civile devant 
la juridiction repressive de demander au juge civil 
saisi selon la procedure du refere d'ordonner des 
mesures proviso ires urgentes: (saisies, remise en etat 
des lieux, versement d'une provision) lorsque "l'exis-
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tence de l'obligation n'est pas serieusement contes
table", par exemple lorsque l'inculpe reconnalt les 
faits ou qu'il a ete pris en flagrant delit. 

D'autre part, le juge d'instruction re~oit le pouvoir 
de contraindre l'inculpe a constituer des suretes 
personnelles ou reelles destinees a garantir les 
droits de la victime, lorsque les faits ne sont pas 
serieusement contestes. Il pourra egalement ordonner, 
sans le consentement de l'inculpe (4), le versement 
anticipe de la partie du cautionnement affectee a la 
garantie de s~s droits a toute victime a laquelle une 
decision de justice executoire aura accorde une 
provision. 

Dans le meme esprit, la loi cree un nouveau delit 
d'organisation frauduleuse d'insolvabilite; le texte, 
dit la circulaire, devrait s'averer particulierement 
utile pour proteger les femmes victimes d'un abandon 
de famille. 

En second lieu la circulaire s'efforce de faciliter a 
la victime le recouvrement de ses dommages-interets: 
les magistrats du parquet sont charges de veiller a 
ce que le greffe envoie systematiquement a la partie 
civile une copie de la decision la concernant, ac
compagnee d'une lettre indiquant les moyens pratiques 
d'obtenir l'execution du jugement; il pourra meme 
autoriser la communication de tous renseignements 
utiles sur le domicile et l'emploi du condamne. 

Dans un cas particulier, la victime n'a meme plus de 
diligences a accomplir: c'est celui ou le condamne est 
detenu et ou le chef de l'etablissement penitentiaire 
doit faire parvenir a la partie civile qui a obtenu 
des dommages-interets les sommes prelev6es a son pro
fit dans la limite de 10% sur le pecule. Ce cas est 
exemplaire de la necessite pour la politique crimi
nelle de ne pas s'arreter en chemin: la loi est res
tee lettre morte et les millions preleves sur le pecule 
des detenus leur etaient restitues a leur liberation, 
faute d'un mecanisme d'execution approprie; ce meca
nisme a ete institue par decret de 26 mars 1982, mais 
encore faut-il veiller, en pratique, a ce que les ma
gistrats du parquet fournissent bien aux chefs d'etab
lissement les renseignements necessaires. 

13. La loi du 8 juillet 1983 s'est egalemGnt pre 
occupee d' eviter a la victime la necessite dans 
certains cas d'engager une procedure civile a~res 
la procedure penale, avec les retards, les compl~ca
tions et les frais supplementaires que cela entralne. 

Il s'agit en premier lieu d'organiser l'intervention 
des compagnies d'assurance a l'instance penale. En 
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effet la condamnation civile prononcee par Ie juge 
penal n'etait pas opposable a l'assureur de l'auteur 
de l'infraction qui n'etait pas partie au proces, et 
la victime etait contrainte, lor~que l'assureur re
fusait d'execu~er cette condamnation, d'engager un 
second proces devant Ie juge civil. 

L'intervention de l'assureur a ete limitee pour 
l'instant par la legislation aux infractions d'homi
cide ou de blessures involontaires. Desormais dans les 
procedures penales concernant ce type d'infractions, 
la decision concernant les interets civils sera op
posable a l' assureur intervenu volontairement ou 
regulierement mis en cause. 

En second lieu, la loi est intervenue pour eviter 
encore a la victime l'obligation d'avoir recours a la 
juridiction civile apres la juridiction penale: c'est 
Ie cas o~ cette derniere a relaxe Ie prevenu du delit 
d'homicide ou de blessures involontaires qui lui etait 
reproche. Traditionnellement la victime pouvait alors~ 
malgre l'absence de faute constatee au penal, demander 
son indemnisation au civil sur la base des articles 
1384, 1385 ou 1386. Desormais (ou plus exactement a 
une date qui sera fixee par Ie Conseil d'Etat et ne 
pourra etre posterieure au ler janvier 1984) la juri
diction repressive pourra statuer sur les interets 
civils. 

14. Nous n'avons jusqu'ici considere que les cas ou 
la reparation peut etre demandee ou imposee a l'auteur 
du dommage. Mais il existe un nombre considerable de 
victimes qui demeurent sans recours parce que Ie 
delinquant est inconnu ou insolvable. On connait Ie 
courant legislatif qui a conduit dans de nombreux pays 
a mettre dans ce cas l'indemnisation de la victime ~ 
la charge de l'Etat. Mais on sait aussi que d'une 
fa~on generale cette indemnisation est exceptionnelle, 
limitee a un nombre de cas peu important et limitee 
dans son quantum. 

En France la loi du 3 janvier 1977 a prevu l'indemni
sat ion par l'Etat de certaines victimes d'infractions 
penalesi mais cette indemnisation etait soumise a des 
conditions tres etroitesi la victime devait prouver 
qu'elle subissait un prejudice economique et qu'elle 
se trouvait "dans une situation materielle grave". 
En outre, en raison de l'ignorance des victimes a 
l'egard de leurs droits, cette indemnisation n'etait 
accordee, selon les annees, qu'a concurrence de la 
moitie ou des deux tiers du budget total prevu a cet 
effete Plusieurs textes recents ont ameliore cette 
indemnisation. Le decret du 17 fevrier 1983 a porte 
a 250.000 F. Ie maximum de l'indemnite, qui etait en 
1981 de 190.000 F. La loi du 8 juillet 1977 a etendu 
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Ie champ d'application du texte de 1977 a tous les 
cas ou la victime d'une infraction ayant entraine des 
dOlU!lIages corporels invoque un "trouble grave dans ses 
conditions de vie". La formule parait a premi~re vue 
analogue, mais en realite elle est beaucoup plus 
large, car ce trouble peut consister, non seulement en 
un prejudice economique mais aussi en une atteinte a 
son integrite soit physique (pour la victime directe) 
soit mentale (pour un proche, par exemple). L'in
demnisation par l'Etat n'est donc plus subordonnee a 
la deterioration de la situation financi~re du 
demandeur. 

La loi de 1983 a egalement leve la plupart des obsta
cles auxquels s'etait heurtee la mise en oeuvre de la 
loi du 3 janvier 1977: brievete du delai imparti pour 
agir, eloignement des commissions d'indemnisation et 
prerogatives trop restreintes de celles-ci. Le 
requerant pourra etre relev€ de la forclusion, la 
commission fonctionnera desormais aupr~s de chaque 
tribunal de grande instance et ses pouvoirs seront 
elargis (5). En prevision de l'augmentation sensible 
du montant global de l'indemnisation des victimes par 
l'Etat, Ie budget consacre a cet effet a ete fixe 
pour l'annee 1984 a la somme de 24 millions, alors 
que les indemnites versees en 1982 ne s'elevaient 
qu'a 8 millions environ. 

15. La politique francaise en faveur des victimes, qui 
a muri depuis deux ans sous l'influence du Ministre 
de la Justice M. Badinter, est d'application toute 
recente. II sera du plus haut interet d'en mesurer 
plus tard les resultats pratiques pour les victimes. 
Le bref expose que j'en ai fait doit permettre, je 
pense, de la situer parmi les differents syst~mes 
possibles. C'est une politique resolument reformiste, 
qui ne reclame pas un bouleversement de notre droit 
et de nos institutions penales, et qui frappe au 
contraire par un souci evident de realisme. C'est 
ainsi que les dispositions d'ordre procedural qu'elle 
comporte ont ete minutieusement etudiees afin de re
cevoir pleine application. L'indemnisation par l'Etat 
a cesse aujourd'hui d'etre insignifiante et son impor
tance ne pourra que croitre si notre societe revient 
a meilleure fortune. 

Mais si l'on peut legitimement penser que l'ensemble 
des mesures techniques adoptees procurera a court 
terme une amelioru 0n sensible du traitement des 
victimes, il faut bi~o se convaincre que leur situa
tion ne pourra etre serieusement transformee qu'avec 
Ie succ~s de l'action autrement ambitieuse que 
prescrit egalement cette politique: large developpe
ment du mouvement associatif d'aide aux victimes, modi
fication importante de l'etat d'esprit et des pratiques 
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des fonctionnaires des services publics en rapport avec 
les victimes (ce qui indique des changements notables 
dans leur formation), modification egalement des con
ceptions et des pratiques des magistrats du siege et du 
parquet. 

NOTES 

(1) THORVALDSON, S.A.: Reparation by Offenders: How Far 
Can We Go?, Selected Papers of Canadian Congress 
for the prevention of crime, Winnipeg, Manitoba 
1981; v. egalement du meme auteur: Compensation 
by Offenders in Canada: a Victim's Right? Five 
Answers, rapport presente au 33e Cours inter
national de Criminologie, Victimes du c~ime, 
6-11 mars 1983. 

(2) Cf. Rapport de la Commission d'etude et de pro
position dans Ie domaine de l'aide aux victimes, 
Ministere de la Justice, Juin 1982, notamment 
p. 16 et s., et p. 28 et s. 

(3) J.O. du 9 juillet 1983; cf. egalement Ie commen
taire de la loi et les instructions donnees par 
la circulaire precitee du 25 juillet 1983. 

(4) II pouvait dej~ placer un inculpe sous contrale 
judiciaire a la condition qu'il fournisse un 
cautionnement (art. 138.11 du Code de procedure 
penale) et ordonner, avec Ie consentement de 
l'inculpe, que la partie du cautionnement affecte 
a la garantie des droits de la victime ou du 
creancier d'une dette alimentaire soit versee a 
ceux-ci par provision, sur leur demande (art. 
142.1). 

(5) Ces dispositions n'entreront en vigueur qu'a une 
date fixee par decret en Conseil d'Etat, mais au 
plus tard Ie ler janvier 1984. 
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SUMMARY 

Reparation to Victims of Crime 

The report is a comment on two recommendations pre
sented to the United Nations Organization by the 
working group set up in Mi.lan last June by the four 
big associations of criminology and criminal policy. 

The first underlines the risk of unduly reducing the 
concept of reparation to a mere financial compensa
tion, the second stresses the necessity of finding 
practical means to ensure effective implementation of 
the measures adopted. 

Thus two sections of the report deal respectively 
with: 

The extent of the reparation to victims; 

The effectiveness of the measures adopted in their 
favour. 

Present French policy is briefly presented, not as a 
model, but as a concrete basis for discussion. 

Different kinds of reparation, and particularly psy
chological help and attempts at mediation by volun
tary organisations are reviewed, and their importance 
emphasised. 

The system put forward by M. Thorvaldson is mentioned, 
in which reparation of victims would be a penal sanc
tion, and could in certain cases be in fact the only 
penalty. The French reforms, while not going as far 
as that, tend to favour sentences which include the 
obligation to indemnify the victim; and in a series of 
practical measures, help the victim to obtain compen
sation from the courts or the State. 

The second part of the paper considers the danger of 
measures taken in favour of victims not being put into 
practice. In many cases the national policy lacks 
coherence and deals only with legislation, without 
regard to its implementation by the courts or by the 
executive instances. French policy is a good example 
of a coherent whole. Technical decisions should 
rapidly prove to be effective; but a true improvement 
of the victims' situation will depend on the 
development of voluntary agencies (encouraged and 
materially aided by this new orientation) and on a 
change in the thinking and practice of police and 
magistrates. 
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fE3~ME llOKnAllA r-HA *AK BEP3H 

YflYqffiEHHE ITOflOKEHHH ITOTEPITEBillHX 

llOKn~ paCCMaTpHBaeT ~Ba npe~nO~eHHH H3 60nbWOro 
KOnHqeCTBa npe~nO~eHHH C~enaHHh~ yqe6HOH rpynnoH 
CBH3aHHOH C OpraHH3a~HeH 06~e~HHeHHh~ Ha~HH H C03-
~aHHOH B lliOHe 1983 ro~a B r. MHnaHe qeThIpMH KpynHhINlH 
Acco~Ha~HHMI1 no KpHMHHOnOrHH H yronoBHOH nonHTHKe. 

ITepBoe npe~no~eHH8 nO~qepKHBaeT onaCHOCTo BOSM8Ii(eHHH 
y6hITKOB rrOTepneBwero npHMeHHH CaMYID npOCTYID cPOPMY 
B03MeIi(8HHH - npe~no~eHH6 ~eH8~HoH KOMneHCa~HHj a 
BTopoe npe~no~eHHe nO~qepKHBa8T Heo6xo~HMOCTb Haxo~
~eHHH npaKTHqeCKHX npHeMOB OC~8CTBn8HHH npHcy~eHHh~ 
Mep. 

llOKn~ COCTOHT H3 ~BYX qaCTeH 
- H3 paCCMOTpeHHH cPOPM ynyqIIl8HHH nDno~eHHH nOTepneBIIlHX 
- H3 paCCMOTp8HHH npeTBopeHHH npHcy~eHHh~ Mep B ~H3Hb 

B ~OKn~e paCCMaTpHBaeTCH npHMep cPpaH~Y3CKOH KpHMHHanb
HOH nonHTHKH, HO OH ~aeTCH B KaqeCTBe nOBo~a ~nH 
~HCKYCCHH, a He KaK npHMep KaK TaKOBOH, 

llanee, aBTOp paCCMaTpHBaeT pa3HhIe cPOPMhI H CTeneHH ynyq
IIl8HHH nono~eHHH nOTepneBIIlHX, B oc06eHHOCTH, BnHHHHe 
nCHXOnOrHqeCKOH nOMep~KH H nOTIhITOK npHMHpeHHH Ha ~06-
pOBonbHh~ Haqanax. ABTOP nO~qepKI1BaeT Ba~HOCTo 3THX 
cPOPM no~~ep~KU. KpOMe Taro B ~OKna~e onHChIBaeTCH 
CHCTeMhI Mo TopBa~coHa, KOTophIe HacTaHBaroT Ha npHKa-
3aHHH HaKa3aHHH B yronoBHOM nopH~Ke - B HeKOToph~ 
cnyqaHX e~HHcTBeHHoH caHK~HeH OCTaeTCH B03MeIi(eHHe 
y6hITKOB . Q?paH~Y3cKHe pecPopMhI HanpaBneHoI Ha npHKa3aHHe 
HaKa3aHHH BKnroqaH KpOMe Taro H B03MeIi(eHHe y6hITKOB 
B 06H3aTenoHOM nopH~Ke. 3TH pecpopMhI HanpaBneHhT Ha TO, 
qT06hI nOMOqo nOT8pneBwHM nonyqHTo KOMneHca~Hro qepe3 
GY~ HnH aT rocy~apCTBa. 

Bo BTOPOH qaCTH ~oKn~a paCCMaTpHBaroTcH BonpochI CBH-
3aHHhIe C OC~8CTBneHHeM ynyqIIleHHH nono~eHHH nOTepneB
IIlero. Bo MHorHX cnyqaHX rocy~apcTBeHHaH rronHTHKa 
cnHIIlKOM OTopBaHa aT ropH~HqeCKOH npaKTHKH H HanpaBneHa 
TonoKO Ha CaMO 3aKOHo~aTenoCTBOo OCYIi(eCTBneHHe H 
BhmonHeHHe peIIleHHR cy~e6HoR BnaCT:Oro HnH HCnOJIHHTenno
HhWH yqp8~eHHHMH BO BHHMaHHe He npHHHMaroTCH. B STaR 
ccPepe cPpaH~Y3CKaH nonHTHKa ~aeT.~HaM XOPOIIlHH npHM8p " 
CBHSH TeapHH H npaKTHKH. ITpe~no~eHHhIe MephI 'IeXHHqeC
Koro xapaKTepa ~on~HhI CKOPO ~OKa3aTo CBOro ~eCTBeHHOCTo, 
a HaCTOHIi(ee ynyqIIleHHe nono~eHHH nOTeprreBIIlHX 3aBHCHT 
Bce-~e aT pa3BHTHH ~06pOBonoHh~ 06Ii(8CTB, aT H3MeH8HHH 
cn0c06a MhIDmeHHH B cy~e6HoH H nonH~eHCKOH npaKTHKe. 
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The European Convention on the Compensation of 
Victims of Violent Crimes 

I. Introduction 

A. In General 

In June 1983 the Committee of Ministers of the Council 
of Europe (2) adopted the European Convention on the 
Compensation of victims of violent crimes. 

This Convention is an important achievement in the 
framework of a policy aimed at protecting the inter
ests of the victims and corresponds to a need 
stressed both at national and international levels. 

B. Historical 

During the last decades, realising that compensation 
of the victim by the offender was rarely obtainable, 
many governments decided to create schemes for the 
compensation of victims from public funds. 

This important development attracted the attention of 
the European Committee on Crime Problems, which is the 
body of the Council of Europe responsible for penal, 
penological and criminological activities. In 1975, 
this Committee thought it advisable to create a Select 
Committee to examine the aims and conditions of such 
schemes and formulate principles of common policy in 
this field. The Select Committee prepared a draft 
Resolution, adopted later by the Committee of Minis
ters of the Council of Europe (Resolution (77) 27), 
and a report on the subject, published in 1978. 

The Resolution urged governments to create schemes for 
the compensation of victims of crimes from public funds 
and laid down some principles. 

The Resolution, no doubt, induced other Member States 
to create similar schemes. However, little by little 
it was begun to be felt: 
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that some re-examination of the principles of the 
Resolution was advisable, especially as regards the 
compensation of foreign victims 

that an obligatory instrument, such as a Conven
tion, would better establish a common policy be
tween Council of Europe Member States and inter
national co-operation in this field. 

The European Parliament (EEC) expressed also an inter
est in the matter and its intention to draw up a di
rective for the Member States of the EEC if the Coun
cil of Europe did not proceed to the drawing up of a 
Convention. (3) 

A new Select Committee was created by the Council of 
Europe in 1982. It was instructed to draft a Conven
tion as well as to examine various other criminal law 
questions relating to the victim. The Select Commit
tee drew up the Convention which was approved by the 
CDPC in April 1983 and, as already mentioned, by the 
Committee of Ministers in June 1983. 

The Convention will be opened for signature on 24 
November 1983. 

II. Theoretical Background of the Convention 

1. It must be stressed that the aim of the European 
Convention on the compensation of victims of violent 
crimes is not to replace compensation by the offender 
with State compensation. In the spirit of the Council 
of Europe work in the field of crime problems, compen
sation by the offender is to be considered of great 
importance as it gives the offender the opportunity to 
repair his fault and appease the conflict created by 
the offence. The social and psychological value of 
such reparation for both the offender and the victim 
is ol,ltstanding. 

In this perspective various reports and resolutions of 
the Council of Europe ask governments to devise means 
of facilitating compensation by the offender, for 
example by providing that compensation may be imposed 
as a main penalty, alternative to imprisonment. (4) 

However, as already stated, a realistic view of the 
situation shows that in most cases reparation by the 
offender is impossible. Thus, compensation by public 
funds becomes necessary in order to relieve the vic
tim's suffering. 
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2. Intervention of the State in this field may be 
justified on various grounds: 

a) According to one view the State is obliged to 
compensate victims of crime because: 

- its measures of crime policy failed to prevent 
the crime 

- victims must be relieved to avoid private 
vindication 

b) According to another view compensation by public 
funds is a measure of social solidarity towards those 
who have been unlucky or those who, more exposed to 
crime, have been victimised. 

Resolution (77) 27 and the European Convention are 
based on the solidarity principle as is stressed in 
the preambles of both of them. 

It must be added that in the view of EECP work a crime 
policy which takes into account the victim's interests 
appeases the social conflict created by the offence 
and, thus, facilitates the implementation of a policy 
oriented towards the social reintegration of the of
fender. 

Such a balanced policy has always inspired the Council 
of Europe activities in the field of crime problems. 

III. Aims of the European Convention in the Compensation of 
Victims of Violent Crime 

This Convention pursues the following aims: 

a) to establish common principles for the compensa
tion of victims of crime in the Contracting Statesi 

b) to ensure co-operation between the Contracting 
States in matters concerning the above-mentioned 
compensation and, in particular, to enlarge the scope 
of the victims benefitting from the compensation by 
including also foreigners permanently resident in the 
State in whose territory the offence was committed. 

It must be underlined that the principles laid down by 
the Convention are minimum provisions. Thus the State 
can always provide for more generous compensation of 
the victims than that required by the Convention (for 
example provide for the compensation of all foreign 
victims independently of nationality or residence). 
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The Convention is not self-executing. Contracting 
Parties are obliged to take the necessary measures to 
have their legislation conform to the requirements of 
the Convention. Thus, the Contracting Parties have 
the obligation to introduce legislation creating 
schemes for the compensation of victims or, if such 
schemes already exist, to bring about the modifica
tions required in order to adopt the principles laid 
down by the Convention. 

IV. Basic Principles Governing the Compensation of the Victims 

A. SUbsidiary Nature of the Compensation by Public Funds 

As already- stated, the principal source of compensa
tion should be the offender and in some cases, social 
security, insurance or similar sources. It is only 
when compensation cannot be secured by such means, or 
can only be secured in part, that the State should 
intervene. 

However, procedures concerning the compensation may be 
long and the needs of the victim important and immedi
ate. Thus, the principle of subsidiarity of the State's 
intervention should not impede provisional assistance 
to the victim by public funds pending the above-men
tioned procedures. 

If, later on, the victim receives compensation by the 
offender or other sources the State will reclaim any 
amount granted to the victim (Article 9). 

The State or the competent authority may also be sub
rogated to the rights of the person compensated for 
the amount of the compensation paid (Article 10). 

B. Victims who Should Benefit from Compensation by Public Funds 

Compensation by public funds is paid: 

to those who have sustained serious bodily injury 
or impairment of health directly attributable to an 
intentional crime of violence; 

in the case of the victim's death to his dependents 
(Article 2). 

The Convention does not define the persons being in 
charge of the victim but leaves such reglementation to 
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the domestic law of the Contracting Parties. Thus, it 
will be decided in each country which members of the 
victim's family should benefit from the Compensation. 
Compensation is awarded even if the offender cannot be 
prosecuted or punished (for example when he is a minor 
or a mentally ill person). 

Compensation by public funds being based on equity and 
solidarity it is obvious that it should be granted: 

in serious cases, when it is necessary to alleviate 
the victim's distress and need; 

when special circumstances do not justify refusal 
or reduction of the compensation. Such considera
tions as well as the limited amount of funds being 
available in the compensation schemes impose limi
tations on the categories of victims who should 
benefit from the compensation. 

The following conditions on limitations are provided 
in the Convention: 

1. Conditions regarding the offences which give rise 
to the compensation 

The Convention invites the Contracting States to 
compensate victims: 

a) Of serious, intentional and violent offences 

Unintentional crime and in particular road traffic 
offences may also be serious and have catastrophic 
effects on the victim. The reason for their non
inclusion in the field of application of the Conven
tion is that they are most often covered by insur
ance, social secur.ity or similar means. However, 
the provisions of the Convention being minimal, the 
Contracting Parties are not impeded from including 
such offences to their compensation schemes (as for 
example is the case of France). 

Violence may be physical or psychological. For 
example, threats resulting in injury or death may 
also give rise to compensation. 

As specified in the expl~natory report of the Con
vention, poisoning, rape and arson should be con
sidered as intentional violence. 

b) Against life, physical integrity and health 

Property offences are not included in the field of 
application of the Convention. In fact not only 
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are they - in principle - of a less serious nature 
but also their great number do not allow extension 
of the compensation schemes to them. 

c) Directly attributable to the crime 

The relationship between the criminal act and the 
offence must be obvious and easily proven. Thus, 
psychological disturbance manifested several years 
after the commission of the act cannot justify 
compensation as their causation cannot be attribut
ed with certainty to the offence. 

2. Conditions Regarding the Financial Situation of the 
Victim (Article 7) 

In the spirit of the Convention, compensation of the 
victim by public funds is not an automatic response to 
the damage caused by the offence (and not repaired by 
the offender) but a relief to a victim who is mani
festly in distress. This cannot be the case of a vic
tim who is considerably well off; in such cases the 
State may refuse or reduce the compensation. 

However, this clause: 

should not be interpreted in a too extensive way, 
limiting the State compensation to the victims of 
extremely reduced means (social cases); 

does not impede Contracting States allowing compen
sation independently of the financial situation of the 
victim (as for example is the case of the Federal Re
public of Germany). 

3. Conditions Relating to the Victim's (or his Depen
dent's) Behaviour (Article 8) 

a) Reprehensible behaviour of the victim before, dur
ing or after the offence or in relation to injury 
or death 

Victimological studies indicate that an interaction 
between the victim and the author of the offence 
takes place in the case of most offences. Victims 
can handle a situation badly, react imprudently or 
behave in a risky way. However, it is only when 
such behaviour of the victim has clearly provoked 
the offence or contributed to a serious escalation 
of violence that it can be taken into consideration 
for a possible refusal or reduction of the compen
sation in the terms of Article 8 of the Convention. 
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Reprehensible behaviour can be shown before (for 
example provocation by the victim), during the of
fence (for example simultaneous aggression by the 
victim) or after the offence (for example subsequent 
aggression by the victim). It may also concern the 
damage, when the victim does not take the necessary 
measures to avoid or to limit the damage (for ex
ample, when he does not ask for medical help). 

According to the preparatory work on the Conven
tion, as reflected in the explanatory report, refu
sal of the victim to co-operate with the adminis
tration of justice (for example refusal to denounce 
the act or to serve as witness in court) can also 
justify refusal or reduction of the compensation. 

b) Membership of criminal or violent organisations 

Considering that involvement in organised crime or 
membership of an organisation which engages in crimes 
of violence alienates the victim of the public 
sympathy or solidar ity, the Convention permits in 
such cases refusal or reduction of the compensation 
from public funds, even if there is not a relation
ship between the victimising act and the above
mentioned involvement. 

This clause has been inserted in the Convention 
after a considerable debate, some states consider
ing that the general clause of the victim's repre
hensible behaviour could sufficiently discard non
meriting victims. 

c) Compensation contrary to a sense of justice or to 
public policy (ordre public) 

By including in the Convention a clause according to 
which compensation may be refused or reduced when an 
award would be contrary to a sense of justice or to 
public policy, the Contracting states wished to 
reserve a large discretionary power in this field. 

This clause, which permits for example the denial 
of compensation to a serious criminal even when the 
offence which victimised him is not in relation 
to his criminal activity, has also been accepted 
after a large controversy during the preparatory 
work of the Convention. 

4. Conditions regarding the victim's nationality 

Resolution (77) 27 (Article 13) provides that "in 
respect of foreigners, the principle of reciprocity 
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might be wholly or partially applied~ 

In the years which followed the adoption of the Reso
lution, it appeared in the framework of the Council of 
Europe as well as in the framework of the European 
Parliament that: 

a sense of justice and social solidarity required 
the compensation of foreign victims on the same 
terms as those applied to national victims. This 
was especially necessary for those foreigners who 
reside, work and contribute to the economic devel
opment of a State: it was namely the case of mi
grant workers; 

many European States had already legislation which 
allowed compensation to foreign victims of offences 
committed in their territory, without consideration 
of nationality. 

Such arguments were taken into consideration when 
drawing up the European Convention on the Compensation 
of Victims of Violent Crimes which, although not gener
alising the compensation of foreign victims, enlarges 
the number of those benefitting from such compensa
tion. 

Thus, Article 3 of the Convention defines that compen
sation should be paid to: 

nationals of the States Party to the Convention; 

nationals of all Member States of the Council of 
Europe who are permanently residing in the State in 
whose territory the crime was committed. 

This clause, departing from the principle of reciproc
ity, corresponds to an opinion stressed on several 
scientific occasions (5) and a practical need in those 
European States receiving foreign workers. 

The Convention does not apply to non-resident foreign 
victims, for example tourists, unless they are 
nationals of a State Party to the Convention. 

However, these being minimum requirements, Contracting 
Parties may introduce more generous legislation. 
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C. Items, Conditions and Procedure of the Compensation 

1. Items of Compensation 

According to Article 4 of the Convention the items of 
compensation which at least should be covered are: 

loss of earnings; 
• 

medical and hospitalisation expenses; 

funeral expenses; 

loss of maintenance (in the case of dependents) 

Other items which might be covered - as mentioned in 
the explanatory teport of the Convention are: 

pain and suffering; 

loss of expectation of life; 

other additional expenses, such as the need for the 
victim to have a permanent domestic help. 

2. Upper and Lower Limits 

Given the financial limitations of the national 
schemes for the compensation of victims, Article 5 of 
the Convention allows the Contracting State to fix an 
upper limit for this compensation as a whole or for 
its elements. Each state will fix this limit ac
cording to its criteria. It must be remembered that 
State compensation is a contribution to the reparation 
of the damage and not necessarily the reparation of 
the damage as a whole. 

A lower limit may also be fixed, according to the same 
article. This clause is aimed at avoiding demands for 
the compensation of minimal losses which can be suf
fered by the victim without much pain. 

3. Calculation of the Compensation 

Each Contracting State will calculate the compensation 
according to the criteria followed by its own ag~ncies 
(for example social security) and its own economlC 
standards (wages, medical fees etc). The Convention 
could not fix unified criteria in absolute numbers, as 
standards of life differ from State to State. 
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Calculation of the compensation according to the stan
dards of the State in which the offence was committed 
may often present disadvantages for the victim when he 
is a foreigner coming from a State with higher stan
dards of living. In such cases, taking - as much as 
possible - into account the standards of the state of 
the victim's residence would be a fair solution. 

4. Procedure for obtaining the compensation 

Each Contracting State will fix the modalities of this 
procedure according to its domestic law. The Conven
tion refers only to the possibility of specifying a 
period within which any application for compensation 
must be made. 

Such a time limit is considered useful in order to 
avoid examination of demands referring to damages suf
fered long ago, the nature and extent of which is very 
difficult to establish. 

v. Information about the Compensation Schemes 

A reproach very often made with regard to schemes for 
the compensation of victims of crime is that they 
cover a minimal number of cases. Where this is true 
it is usually due to a lack of information on the part 
of the actual victims or of the public in general. 

It is for this reason that the Convention requires 
(Article 11) that the Contracting states take appro
priate steps to ensure that information about the 
scheme is available to potential applicants. 

To this end, information must be available in a clear 
and easily legible way in special leaflets or publi
cations, as they actually exist in several States. 

The information - in the above written form or orally 
- should be given to actual victims by those who 
first come in contact with them (police, judges, so
cial services etc). The role of associations for the 
help of victims can also be important in this field. 

The general public can also be informed by way of pub
lications and leaflets distributed in various public 
places (for example port offices, train stations etc). 
The role of mass media (and especially radio or tele
vision) may also be decisive in this field. However, 
experiences in some States have shown that such broad
ly disseminated information can result in a great 
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number of often unjustified demands being sUbmitted to 
the schemes. Therefore, research and experimentation 
on the optimal ways of informing the public about the 
schemes seems advisable. 

VI. International Co-operation for the Implementation 
of the Convention 

A. In general 

The Convention (Article 12) requires the Contracting 
Parties to grant each other the greatest assistance in 
matters connected with the Convention. To this end, 
each Contracting Party will designate a competent 
central authority which will receive requests for such 
assistance and deal with them. 

Such assistance may for example consist of information 
about the victim's possibility of being compensated by 
social security or other means in another State, about 
circumstances concerning the offender residing abroad 
(for example his economic status) etc. 

B. The Role of the European Commi ttee on Cr \lite Problems 

The European Committee on Crime Problems (CDPC) will 
serve as a link between the Contracting States for the 
implementation of the Convention. 

According to Article 13 of the Convention, the Con
tracting States will keep the COPC informed on the ap
plication of the Convention and, in particular, on any 
new legislative or regulatory provisions regarding the 
matters covered by the Convention. 

Such information will be disseminated by the COPC to 
all interested Member States (for example to the 
States who plan introducing compensation schemes or 
reforming the ola ones). 

It may also show the need for a future study of a 
problem connected with the compensation of the victim 
or the victim's assistance in general. In such cases, 
ad hoc meetings may be convened in the framework of 
the COPC to discuss these matters. 
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VII. Final Clauses 

1. The Convention will be open for signature by the 
Member States of the Council of Europe and will be 
subject to ratification, acceptance or approval. It 
will enter into force on the first day of the month 
following the expiration of a period of three months 
after the date on which three member States of the 
Council of Europe will have expressed their consent to 
be bound by the Convention. 

After its entry into force the Committee of Ministers 
of the Council of Europe may invite any State not a 
member of the Council of Europe to accede to it. 

2. The Contracting States may, at the time of the 
signing the Convention or when depositing its instru
ment of ratification, declare that they avail them
selves of one or more reservations. 

The Convention does not comprise an Annex limiting the 
points open to reservations. 

VIII. Concluding Remarks 

It is hoped that Council of Europe Member States, an~ 
possibly some non Member States, will soon become 
Parties to the Convention. This will greatly promote 
the interests of the victims not only by the creation 
of compensation schemes or the improvement of the 
existing ones but also by creating a climate of 
greater understanding of the victim's problems and of 
assistance to them. 
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Civil Litigation and the Insurance System Concerning the Victims 

Introduction 

At this conference, a certain group of issues related 
to crime is examined from the point of view of victims 
and with due consideration to the interests of vic
tims. The preparatory material of the topic already 
shows a comprehensive and complex approach, in other 
words, it shows that the various issues are not treat
ed separately and isolated from each other, it is 
precisely the interrelations that are emphasised. We 
know that the injured party does not suffer his in
jury due to natural phenomenon or in the course of 
causing damage in other way but he becomes the victim 
of a criminal offence. This time, however, it is not 
the perpetrators of the offences or the committed 
criminal offences themselves that are in the focus of 
our studies. The relation of the offender, the 
offence and the injured party is studied from the 
point of view of the latter, of the injured party. 
Even with having this approach we should keep in mind 
that the institutions of the parallel systems or most 
of them, as a rule, have not been created by society to 
protect the interests of the victims, thus the insti
tutions are not in operation with the primary aim of 
serving the interests of the victims of criminal of
fences. As an example, we may mention the various 
systems of insurance which may be fit to compensate 
the victims, but if we take either social insurance or 
the various types of voluntary or obligatory insur
ance, the perpetration of criminal offences is only a 
form of causing damage from their point of view, and, 
as a rule, not even a very significant one within the 
whole system. Although we examine now how the various 
institutions are used to protect the victims' inter
ests, we have to see these institutions serve a much 
broader social interest. 

Approaching our topic from the opposite side, I 
believe we cannot disregard at the discussion of the 
parallel systems the social institutions and organisa
tions either the activities of which are related to 
crime prevention in some way or other. No doubt, it 
is important to work out the possible best means and 
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methods to serve the interests of the victims, but the 
victims' interests are the best served if they never 
will be victims, i.e. no criminal offence is ever com
mitted against them. 

Consequently, if school and family education fulfill 
their fUnction in society well, if the economy is 
managed and controlled adequately, if health service 
is well organised, if public transportation and public 
security are good, thus social life does not produce 
the preconditions of crime, all this will be favour
able also for the potential victims. 

On the basis of the mentioned approach, the activity 
of the education of the general public, aimed at the 
education and illumination of the possible victims, 
also should be regarded as a part of the parallel 
systems. This education works out forms of behaviour 
for given situations of crime perpetration and it 
tries to achieve through the teaching of these forms 
of behaviour that the victim should be able to repel 
the attack or should be able to decrease its harmful 
consequences. The forms of behaviour worked out for 
the case of a street attack could be mentioned here 
the same way as advice given for selfprotection against 
burglary. 

In addition to general social activity aimed at crime
prevention, reporting committed offences to the 
authorities also forms an element of the parallel sys
tems. A number of state and social organs obtain in
formation of the perpetration of criminal offences 
earlier than the investigating authorities. We may 
mention here, for example, the organs of family and 
youth protection or health service, the same way as 
the institutions of economy control. These organs, 
when they obtain information of committed offences in 
the course of their regular activities and report them 
to the proper authorities without the victims' know
ledge or even against their wishes, act in the inter
est of the victims. For example, when the organs 
checking prices report profiteering, they act also for 
those victims who might not even know they have been 
wronged. In many cases, the organs of family and 
youth protection or health service report criminal of
fences against the will of the victims. 

According to the data of Hungarian criminal statis
tics, on the average 10 % of criminal proceedings are 
initiated by the reports of the mentioned organs. This 
is the percentage also in the case of such criminal of
fences where the perpetration is necessarily realized 
by the victim since the offence is directed against the 
victim's person or sexual freedom. The percentage of 
unknown victims is high enough (4 - 6 per cent), in 
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such cases the authorities know of the perpetration 
but they are not able to discover the victims of the 
offences. These figures prove that the various state 
and social organs - the primary task of which is not 
the prosecution or prevention of crime - have an im
portant role in the protection of the victims' inter
ests indeed. 

Civil litigation in criminal procedure and the system of 
insurance 

According to the discussion guide of this seminar, an 
act should be regarded as a criminal offence if it is 
declared by the legislation of the given state to be 
such. Still, when the parallel systems are examined, 
one should not lose sight of an essential trait of the 
institutions of the parallel systems, namely that they 
exist separately from the criminal justice system, 
consequently, their basic function is not to deal with 
criminal offences. This is precisely why they are fit 
to provide compensation for the injured parties even 
when they are not victims in the stirct sense of crim
inal law. For, in the strictest sense of criminal 
law, an injured party to the criminal offence, i.e. 
victim of the offence, may be mentioned only if it is 
established that a criminal offence has been committed. 
The establishment of the perpetration of a criminal 
offence and the establishment of criminal responsibil
ity have a number of conditions which serve directly 
the offender's interest and indirectly general legal 
security, legality. On the other hand, from the point 
of view of the victims, the most important thing is not 
that the person who caused a damage should be sen
tenced by a criminal court but that he should receive 
a compensation. This is why it is correct if society 
maintains and operates institutions which ensure the 
compensation of victims even when the criminal respon
sibility of the person causing the damage is not 
established. 

Such an institution in Hungary, for example, the 
advancement of the amount of support by the state. 
According to the Hungarian Penal Code (Section 196) it 
is a criminal offence if, under conditions defined by 
the Code, a person does not perform his obligation to 
provide support, due to his own fault. From the point 
of view of the support of a minor, it is immaterial 
whether the parent ommitting the performance of the 
obligation of paying the support will be found guilty 
and sentenced by a criminal court for the criminal of
fence or not. The material thing for the victim is to 
receive the support and this aim is served by the ad-

I 
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vance payment of the support by the state. In two or 
three thousand cases yearly the state pays the support 
instead of the obligated person, independently from 
whether the perpetrator has been convicted by the 
criminal court for the ommission of performing his 
obligation to support, or not. 

The advancement of the payment of support by the state 
is closely connected to civil procedure in Hungarian 
law. The state pays instead of the obligated person 
if this person's obligation to provide support has 
been established by a civil court. The judgement of 
the civil court is one of the conditions of establish
ing criminal responsibility, thus the ~laim for sup
port cannot be enforced in a civil litigation con
ducted in criminal procedure. The advance payment of 
the support by the state still is to be considered as 
a part of the parallel systems, since this institution 
operates when the criminal court convicts the omitter 
and also when penal judgement is not passed. 

The claim for damages in the case of damage caused by 
the medical treatment could be enforced through civil 
litigation conducted in the criminal procedure if the 
physician is convicted and sentenced by the criminal 
court for harming the patient's health. But the con
ditions of criminal and civil liability are not iden
tical. It may happen that the civil court adjudges 
damages for the injured party although criminal 
liability, the perpetration of the offence, has not 
been established by the criminal court. Although the 
number of lawsuits related to claims for damages in 
connection with damage caused in the course of medical 
treatment is insignificant in Hungarian practice, it 
is still a fact that only one or two criminal cases 
are initiated yearly for medical malpractice while the 
number of civil lawsuits is between ten and twenty. 

These two figures show that the rules concerning civil 
liability provide better opportunities for the injured 
parties to enforce their claim for damages, i.e. they 
are more favourable. 

The relatively low number of civil lawsuits cannot be 
explained through considering only the rules of civil 
liability. For, in connection with damaging health 
and harming the person of the injured party, the pro
visions of other branches of law should be taken into 
consideration as well. Since 1975, health service 
has been a civic right in Hungary, i.e. jt does not 
belong to the realm of social insurance. For every 
Hungarian citizen, medical examination, the necessary 
medical treatment including hospitalisation, obstet
rical procedure and ambulance service are free. On 
the basis of this civic right, personal injuries of 
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any kind, thus the direct consequences of faulty medi
cal treatment can be repaired with further or new 
treatment. 

The civic right to medical treatment may gain direct 
significance in the case of every criminal offence 
against human life and bodily integrity. For, during 
the treatment, from the point of view of expenses, it 
is never examined whether it is due to natural illness 
or criminal offence that the treatment is needed. This 
is why the expenses of medical treatment are not an 
issue or the civil litigation conducted in criminal 
proceedings for offences against life and bodily 
integrity. And, furtheron, any reimbursment that can 
be considered as compensation received by the injured 
party within the system of social insurance is not an 
issue either of the civil litigation conducted in the 
criminal proceedings. 

7.he sphere of social insurance is far from being as 
complete, in both personal and objective sense, as 
medical care due as a civic right. In personal sense, 
it is more limited, as far as it is related to work, 
but with the existing full employment, it embraces 
almost every member of society. In objective sense, it 
is narrower, for it does not cover the full loss of 
income but only a part of it. Within the system of 
social insurance, the victim of the criminal offence 
receives sick pay for the period of temporary disabil
ity to work, in case of permanent disability he 
receives disability pension, the same way as if the 
disability would have occured due to other cause than 
the criminal offence. The sick payor the disability 
pension is about 2/3 or 3/4 of the average earnings. 
In the case of the victim's death, the spouse may 
claim widow pension and his children may claim orphan 
support, according to the general conditions. 

Civil litigation in criminal proceedings is, in prin
ciple, suitable to recover damages not covered by so
cial insurance, but a number of limit is set up here 
as well, due to the fact that the victim recovers full 
compensation in other ways. The recovery of the whole 
loss is ensured for the injured party on the basis of 
social insurance in case of injury occuring in employ
ment or in case of occupational sickness, further on, 
on the basis of various kinds of liability insurance, 
the best known example of which is the mandatory 
motor-vehicle liability insurance. 

The institution of mandatory liability insurance 
serves directly the interests of parties suffering 
harm, including the victims of criminal offences. 
This form of insurance is mandatory precisely for the 
reason that society wants to ensure compensation for 
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the harmed party in any case and not because of the 
relief of the wrong-doer from the liability to pay 
damages. In addition to the mandatory liability in
surance of motor-vehicles, this form of insurance 
exists in Hungary for hunting as well. So, if a 
hunter causes the injury of a person or causes damage, 
it is the insurance company that pays damages. 

The financial compensation of the victims of offences 
against life and bodily integrity, thus, is not en
sured primarily by civil litigation conducted in crim
inal proceedings but by other institutions. They are: 
free medical treatment due as a civic right, social 
insurance and mandatory liability insurance. There is 
a form of insurance supplementing the mentioned in
stitutions~ this voluntary form of insurance covers 
the difference between the lost income and sick pay. 
This form of insurance embraces about 80 % of those 
who are employed, thus a major part of society is 
fully compensated for damage also through this type of 
insurance. 

Damage caused by offences against property is repaired 
within the framework of voluntary property (home) in
surance, in addition to litigation conducted in crim
inal proceedings. However, the voluntary property in
surance element which is to serve primarily the inter
ests of those who suffer harm and not of the insured 
persons. 

On the basis of the voluntary insurance of the home, 
the insurance company repairs damage caused by the in
sured person as the user of an apartment, keeper of 
minor, as a person keclping a gas container or a fire
arm, as a sportsman, as an animal keeper (dog owner or 
apiarist, etc.), as a person causing traffic accident 
as a pedestrian, or causing harm as a bicyclist, etc. 

From the enumeration one can see that these forms of 
causing damage qualify in criminal law as offences by 
negligence. Thus, on the basis of home insurance 
pOlicies taken out by the population, the insurance 
company repairs a wide range of damage not covered by 
social insurance and by mandatory liability insurance. 

The social significance of voluntary home insurance 
may be understood really if we know this form of in
surance is really widely used, for it covers about 
80 % of the homes. The insurance covers not only the 
owner, or the tenant of the home, but also his family 
members living together with him, thus a wide sphere 
of the population is involved by it. The major part 
of the population takes out home insurance policies 
not because of considerations to the liability in
surance aspects but because it provides protection 
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against the loss of property, and this form of insur
ance covers a great part of the damage caused by of
fences against property. 

On the basis of what has been said above, we may state 
that victims of offences in Hungary do not collect 
damage~ primarily through civiL litigation conducted 
in criminal proceedings, although the law provides op
portunity for that. The victims collect damages first 
of all as Hungarian citizens, participants of social 
insurance, beneficiaries of liability insurance or as 
persons taking out insurance policies voluntarily. 

In this system, reparation does not depend on the 
establishment of the criminal liability of the person 
causing the damage. This condition is favourable to 
the victims since reparation may be separated from the 
other conditions of the establishment of criminal 
liability. Thus, it seems the interests of victims 
are bette served if society creates and operates such 
a system where reparation is related directly to the 
fact of the causation of damage and not to the crim
inal liability of the person causing it. 
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La demande civile et Ie systeme d'assurances du point 
de vue de la partie lesee 

Introduction 

A l' occasion de cette reunion, nous examinons un 
groupe de questions du point de vue de la partie le
see, en mettant en relief les interets de celle-ci et 
sans negliger les rapports entre ces problemes et la 
delinquance. Les documents preparatoires presentent 
deja une approche vaste et complexe du sujet et in
diquent qu'il ne faudrait pas traiter les differents 
aspects separement mais en mettant l'accent sur leurs 
interactions. 

Nous savons que ce n'est pas une force de la nature ni 
un autre phenomene semblable qui fait souffrir la vic
time mais que celle-ci subit un prejudice cause par 
une infraction. En outre, cette fois-ci notre etude 
ne se focalise pas sur l'auteur du delit ou du crime 
ni sur l'infraction mais sur les rapports entre Ie de
linquant, l'infraction et la victime du point de vue 
de cette derniere. 

II faut noter que les institutions qui constituent les 
systemes paralleles, ou au moins la plupart d'entr'el
les, n'ont pas ete creees en premier lieu pour pro
teger les interets des victimes d'infractions. Comme 
exemple nous pouvons citer les differents systemes 
d'assurances propres a dedommager la victime. En effet, 
du point de vue de la securite sociale ou d'autres 
types d'assurances volontaires ou obligato ires les in
fractions representent seulement une certaine fason de 
causer des dommages et, en general, les prejudices en 
question ne sont me me pas d'une importance tres grande 
dans Ie systeme global. Bien que notre souci soit 
d'examiner comment ces institutions sont utilisees 
pour defendre les interets de la victime, nous devons 
les placer dans leur propre cadre social, qui est beau
coup plus vaste. 
D'autre part, il me semble que dans une discussion sur 
les systemes paralleles nous ne pouvons pas ignorer Ie 
r61e des institutions et organismes sociaux dans Ie 
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domaine de ~~ prevention du 9rime. II est sans doute 
important d elaborer et de perfectionner les moyens 
permettant de sauvegarder les interets de la victime, 
mais ces interets seront encore mieux servis si on 
reussit a prevenir l'infraction qui peut etre commise 
a son egard. 

Par consequent, si l'education a l'ecole et dans les 
familIes fonctionne d'une fa~on convenable, si l'eco
nomie est dirigee et controlee d'une maniere adequate, 
si la sante publique est bien organisee, si les trans
ports en commun sont a un niveau eleve et l'ordre pu
blic est maintenu sans flechir, la vie en societe ne 
produira pas les conditions favorables a la criminali
te, et, naturellement, les victimes potentielles en 
profiteront. 

Dans cette optique, les campagnes d'information du 
public visant a mettre en garde les victimes potentiel
les devraient aussi etre considerees comme un sys-
teme parallele. Cette information presente des types 
de comportement a adopter dans certaines situations et 
permettant a la victime de repousser l'attaque ou de 
reduire les consequences de celle-ci. La meme methode 
peut etre utilisee aussi bien pour les cas d'attaque 
dans la rue que pour la protection c~ntre les cambrio
lages. 

Un autre element des systemes paralleles est Ie fait 
d'informer les autorites d'infractions qui ont ete 
commises. Un nombre considerable d'autorites et d'or
ganismes sociaux resoit des renseignements sur des 
infractions avant les autorites char.gees d'enqueter, 
par exemple les organes de l'aide sociale ou de l'aide 
aux enfants, les services de la sante publique et les 
services de contrale de l'economie. En signalant des 
infractions aux enqueteurs, me me sans en avertir les 
victimes ou contrairement a ce que celles-ci desirent, 
ces autorites agissent dans l'interet des parties le
sees. Par exemple, quand les organismes effectuant Ie 
controle des prix denoncent des abus, aussi des vic
times qui ne savent meme pas qu'elles ont subi un pre
judice en profiteront. Dans beaucoup de cas, les 
autorites de l'aide a la famille et a la jeunesse 
ainsi que les services de la sante publique signalent 
des infractions contrairement au souhait des victimes. 

Selon les stutistiques criminelles hongroises, les 
autorites citees ci-dessus sont a la base de dix pour 
cent des affaires penales en moyenne, meme quand il 
s'agit d'infractions sexuelles ou d'infractions c~ntre 
la personne de la victime. Le pourcentage de victimes 
inconnues est relativement eleve (4 a 6 pour cent), 
c'est-a-dire que dans ces cas les autorites savent 
qu'une infraction a ete commise mais ne reussissent pas 
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a decouvrir la victime. Ces donnees prouvent que les 
autorites en question, dont la tache principale n'est 
pas de poursuivre les delinquants ni de prevenir la 
criminalite, ont quand me me un role important a jouer 
dans la protection des interets de la victime. 

Les actions concernant les interets civils dans la procedure 
penale et Ie systeme des assurances 

Selon la "base de discussion" de ce seminaire un acte 
doit etre considere comme une infraction s'il est cri
minalise par la legislation du pays en question. Une 
des caracteristiques essentielles des institutions pa
ralleles est qu'elles existent independamment du sys
teme penal et que, par consequent, leur fonction pri
mordiale ne vise pas les infractions. C'est pourquoi 
ces institutions peuvent dedommager les parties lesees 
meme si celles-ci ne sont pas des victimes du point de 
vue du droit penal. En effet, dans le droit penal une 
personne peut etre victime (stricto sensu) d'une in
fraction seulement s'il a ete etabli qu'une infraction 
a ete commise. 

Pour demontrer que quelqu'un s'est rendu coupable 
d'une infraction et pour etablir la responsabilite pe
nale on doit remplir certaines conditions qui servent 
directement les interets du delinquant et indirecte
ment la securite legale, la legalite. D'aute part, du 
point de vue de la victime, le plus important n'est 
pas que le coupable soit condamne mais qu'elle re90it 
une compensation. Ceci justifie les mesures de l'Etat 
tendant a dedommager la victime meme si la responsa
bilite penale de la personne qui a cause le prejudice 
n'a pas ete etablie. 

En Hongrie, une de ces mesures est par exemple le 
paiement par l'Etat d'avances sur la pension alimen
taire exigible d'une personne privee. Selon l'article 
196 du Code penal hongrois celui qui manque a son ob
ligation alimentaire sera puni. Quand cette obliga
tion se rapporte a une per sonne mineure, on n'exige 
pas que le parent en question soit tenu penalement 
responsable et condamne en justice. Pour la victime, 
le point essentiel est d'obtenir les aliments, et elle 
les recevra grace au systeme de paiement d'avances 
alimentaires par l'Etat. Chaque annee Ie nombre de 
cas ou l'Etat paie des aliments a la place de la per
sonne qui manque a son devoir est de deux a trois 
mille, sans qu'il soit pris en consideration si le 
coupable a ete condamne par une juridiction penale ou 
non. 
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Le paiement d'avances d'aliments par l'Etat a des rap
ports etroits avec la procedure civile dans Ie droit 
hongrois. L'Etat paie des avances si l'obligation 
alimentaire de la per sonne en question a ete etablie 
par une juridiction civile. La responsabilite penale 
est basee sur Ie jugement ou l'arret de la juridiction 
civile, ce qui signifie que la demande alimentaire ne 
peut pas etre formee dans une action civile formant 
part d'une procedure penale. En depit de cela, Ie 
paiement d'avances d'aliments par l'Etat doit etre 
considere comme un systeme parallele dans Ie sens vise 
par notre theme parce que ce paiement est effectue 
quand Ie debiteur des aliments est declare coupable 
par une juridiction penale et aussi quand il n'est pas 
condamne par une telle juridiction. 

Dans Ie cas d'un prejudice cause par. un traitement 
medical, la demande en dommages-interets pourrait etre 
formee dans une action civile dans Ie cadre d'une pro
cedure penale, si Ie medecin est declare coupable et 
condamne par une juridiction penale pour avoir porte 
atteinte a la sante du patient. Toutefois, les condi
tions de la responsabilite penale et celles de la res
ponsabilite civile ne sont pas identiques. Dans cer
tains cas la juridiction civile adjugera des dommages
interets a la partie lesee bien que la responsabilite 
penale n'ait pas ete etablie par une juridiction pe
nale. Dans la pratique hongroise Ie nombre d'affaires 
concernant des demandes en dommages-interets occasion
nees par un prejudice cause par un traitement medical 
est tres restreint, mais on peut quand-meme noter que 
chaque annee il y a une ou deux affaires penales de ce 
genre tandis que Ie nombre d'affaires civiles s'eleve 
a dix ou vingt, ce qui prouve que les dispositions 
concernant la responsabilite civile offrent de meil
leures possibilites aux parties lesees pour faire 
valoir leurs droits. 

En ce qui concerne les affaires civiles, leur petit 
nombre ne s'explique pas seulement par les particula
rites des dispositions concernant la responsabilite 
civile. En effet, dans les cas d'atteinte a la sante 
il faut aussi prendre en consideration d'autres do
maines du droit. Depuis 1975 Ie droit de recevoir des 
soins medicaux est un des droits civils des Hon~rois, 
c'est-a-dire qu'il est sorti du domaine de la securite 
sociale. Pour tous les citoyens hongrois les examens 
et traitements medicaux, l'hospitalisat~on, les ser
vices obstetricaux et les services d'ambulance sont 
gratuits. Le droit de recevoir des soins medicaux 
implique qu~ Ie traitement de lesions de toutes 
sortes, comme par exemple de celles causees par une 
faute de traitement, ne pose aucun probleme. 
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Le droit de recevoir des soins medicaux peut jouer un 
role important dans les cas d'infraction c~ntre l'in
tegrite corporelle, parce que pendant Ie traitement on 
ne s'occupe pas de savoir si les frais proviennent 
d'une maladie naturelle ou d'une infraction. Dans Ie 
me me ordre d'idees, les frais de traitement medical ne 
peuvent pas faire l'objet d'une action a caractere 
civil dans un proces penal concernant une infraction 
c~ntre l'integrite corporelle. D'autre part, l'indem
nisation de la partie lesee par la securite sociale ne 
tombe pas dans Ie champ de cette action non plus. 

La portee de la securite sociale est beaucoup plus 
restreinte que celIe du droi rae recevoir des soins 
medicaux. Le systeme de la securite sociale s'ap
plique seulement a la population active, qui comprend, 
bien entendu, un tres grand nombre de personnes a 
cause de l'absence de chomage. En outre, les benefi
ciaires ne sont pas rembourses a part entiere de leur 
perte de revenus. 

Les services de la securite sociale paient a la vic
time d'une infraction des indemnites ou une pension 
dans les cas d'incapacite de travail temporaire ou 
permanente de la meme fagon que dans des cas d'incapa
cite causee par d'autres facteurs. Le montant des 
indemnites ou de la pension est environ deux tiers ou 
trois quarts des revenus moyens du beneficiaire. En 
cas de deces de la victime une pension est payee au 
conjoint survivant et a ses enfants selon la procedure 
generale. 

Dans un proces penal des demandes civiles peuvent en 
principe etre formees pour obtenir la reparation de 
dommages qui ne tombent pas dans Ie domaine de la se
curite sociale, mais ici aussi il y a certaines 
restrictions parce que la victime peut etre indemnisee 
d'une autre maniere. Le prejudice sera entierement 
repare par la securite sociale dans Ie cas d'accident 
ou de maladie du travail. En plus, la victime peut 
etre indemnisee par les assurances basees sur la res
ponsabilite de l'auteur du dommage, par exemple dans 
Ie cadre d'une assurance-automobile obligatoire. 

L'assurance obligatoire sur la responsabilite sert 
directement les interets de la partie lesee, aussi 
quand il s'agit d'une infraction. Cette forme d'as
surance est obligatoire precisement parce que la socie
te veut garantir en tout cas l'indemnisation de la 
victime et non pas parce qu'on ait voulu dispenser Ie 
coupable de son obligation de reparer Ie dommage. En 
Hongrie, cette espece d'assurance obligatoire existe 
aussi pour les chasseurs, c'est-a-dire que quand un 
chasseur cause un dommage corporel ou autre c'est la 
compagnie d'assurances qui indemnise la victime. 
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L'indemnisation de victimes d'infractions c~ntre 1'in
t~grit~ corpore lIe ne d~pend donc pas en premier lieu 
du systeme de la demande civile form~e dans un proces 
penal, mais d'autres institutions, notamment du droit 
civil de recevoir des soins medicaux, des assurances 
sociales et des assurances obligato ires sur la respon
sabilit~. Ces systemes sont complet~s par une assu
rance volontaire qui couvre la difference entre-re-
revenu perdu et l'indemnit~ pay~e en cas de maladie. 
Ce type d'assurance touche environ 80 pour cent des 
salaries, ce qui signifie qu'une grande partie de la 
population est entierement indemnis~e dans les cas 
concernes. 

Les dommages causes par une infraction c~ntre la 
propri~t~ peuvent etre r~par~s non seulement en vertu 
d'une demande adjug~e dans un proces p~nal mais aussi 
dans Ie cadre d'une assurance volontaire. Toutefois, 
l'assurance-propriete volontaire a Un tres important 
aspect d'assurance sur la responsabilit~, ce qui sert 
en premier lieu les int~rets de la partie l~see et pas 
celui de I'assure. 

L'assurance-domicile volontaire couvre les dommages 
que ~'assur~ cause en sa qualit~ d'habitant d'un ap
partement, de personne qui a la garde d'un mineur, de 
propri~taire d'un r~cipient a gaz ou d'arme a feu ou 
en tant qu'amateur de sports, propri~taire d'un ani
mal, cycliste, pi~ton, etc. L'enumeration indique que 
les dommages en question seront souvent causes par une 
infraction d'omission. Grace aces contrats d'assu
rance-domicile conclus par la population la compagnie 
d'assurance se charge de l'indemnisation de toute une 
serie de prejudices qui ne sont pas pris en considera
tion par les assurances sociales ni par l'assurance 
obligatoire sur la responsabilite. 

Pour comprendre pleinement l'importance sociale de 
l'assurance-domicile volontaire il faut savoir que ce 
type d'assurance est tres repandu, puisqu'il couvre 
environ 80 pour cent des logements. Cette assurance 
ne se rapporte pas seulement au propri~taire ou au 10-
cataire, mais aussi aux membres de sa famille qui ha
bitent Ie meme logement. La plus grande partie des 
gens contractent une assurance-domicile non pas parce 
qu'ils craignent qu'ils seront tenus responsables pour 
les dommages qu'ils causent mais pour proteger leur 
propriete, et cette espece d'assurance joue un role 
considerable dans la reparation des dommages occasion
nes par des infractions c~ntre la propriete. 

En resumant ce qui vient d'etre dit, nous pouvons con
clure qu'en Hongrie la demande civile formee dans un 
proces p~nal, bien qu'elle soit pr~vue par la loi, 
n'est pas un systeme de premiere importance du point 
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de vue de la victime d'une infraction. La victime est 
indemnisee en premier lieu en sa qualite de citoyen 
hongrois, de beneficiaire des assurances sociales, 
d'une assurance sur la responsabilite ou d'une as
surance volontaire. 

La solution adoptee en Hongrie ne presuppose pas que 
la responsabilite penale de celui qui a cause le pre
judice ait ete etablie avant que la victime puisse 
itre indemnisee, ce qui est un avantage pour la vic
time. Ainsi il semble que les inEerets de la partie 
lesee seront mieux servis si la societe cree un sys
teme d'indemnisation ou la compensation est directe
ment liee au fait qu'un dommage a ete produit et non 
pas a la responsabilite penale du coupable. 
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~-p A. MMpe BMH3P 

A~rE3MOHH~ ITPOUECC B CMCTEME CTPAXOBAHMH C TOqRM SPEHMH 
ilOTEPIIEBIIIErO 
(Pe:pepaT K TeMe: "lla:paJIJIeJIbHble CHCTeMbI B CHCTeMe TIpaBocy,n;HH 
TIO yrOJIOBHblM ,n;eJIaM".) 

HaCTOHmee COBemaHHe 06cym,n;aeT rpyTIrry BOTIPOCOB, CBH
SaHHhlX C TIpeCTYTIHOCTbro, C TOqKH SpeHHH M MCXO,n;H MS 
MHTepeCOB rrOTepTIeBmerO. y~e TIO TIO,n;rOTOBMTeJIbHhlM 
MaTepMaJIaM TeMbl MO~HO Cy,n;MTb 0 MHOrOCTOpOHHeM. KOM
rrJIeKCHOM TIo,n;xo,n;e K TeMe, 0 TOM, qTO OT,n;eJIbHble BOTI-
POCN paCCMaTpHBaroTcH He OTopBaHO, MSOJIHpOBaHHO ,n;pyr 
OT ,n;pyr~, a ,n;eJIaeTCH yrrop Ha HX BsaHMOCBHSH. ilOHHT
HO, ~TO HHTepeChl TIOTepTIeBmerO HapymeHhl He eCTeCT
BeHHhlM HBJIeHHeM HJIM MHhlM TIYTeM, a B peSYJIbTaTe COBep
meHHH rrpeCTYTIJIeHHH, B TO ~e BpeMH"B ~eHTpe BHHMaHMH 
CTOHT He JIHqHOCTb COBepmHTeJIH HJIM COBepmeHHoe rrpe
CTYTIJIeHHe. T.e. CBHSb Me~,n;y COBepmHTeJIeM rrpecTyrr
JIeHHH H rrOTepTIeBmHM paCCMaTpMBaeTCH CO CTOPOHhl rrOTep
rreBmero. Ho H rrpH TaKOM rro,n;xo,n;e K Borrpocy CJIe,n;yeT 
HCXO,n;HTb MS Toro, qTO MHCTMTYThl TIapaJIJIe~bHhlX CHCTeM 
MJIH 60JIbmMHCTBO MS HHX cos,n;aroTcH 06meCTBOMr KaR rrpa
BMJIO, He ,n;JIH samMThl HHTepeCOB rrOTeprreBmero, T.e. 
3TH MHCTMTYThl ~YHK~MOHHpyroT B rrepByro Oqepe,n;b He B 
MHTepecax ~epTB rrpecTyrrJIeHM~. B ,n;OKa~aTeJIbCTBO 3Toro 
B KaqeCTBe rrpHMepa MO~HO COCJIaTbCH Ha paSJIMqHble CMC
TeMhl CTpaXOBaHMH, KOTophle MoryT OhlTb rrpMro,n;Hhl BOSMec
TMTb rrpHqMHeHHhlH rrOTeprreBmeMY ymepo, HO Oy,n;b 3TO CO
~MaJIbHOe 06eCrreqeHHe HJIH paSJIHqHhle <POPMhl ,n;OOPOBOJIb
Horo HJIH 06HSaTeJIbHOrO CTpaXOBaHHH, COBepmeHHe rrpecTyrr
JIeHHH HBJIHeTC.ff .1IHmb O,n;HOH, He HMeromeH SHaqMTeJIbHOrO 
Beca BHyTpH CHCTeMhl B ~eJIOM, HS ~OPM rrpMqMHeHM.ff Bpe,n;a. 
M XOT.ff CeHqaC MbI HCCJIe,n;yeM Borrpoc 0 TOM, RaRHM oopa
SOM 3TH paSJIMqHhle HHCTMTYThl MoryT OhlTb MCrrOJIbSOBaHhl 
B ~eJI.ffX oxpaHhl HHTepeCOB rrOTeprreBmero, B TO ~e BpeM.ff 
,n;OJI~HbI KOHCTaTHpOBaTb, qTO 3TH HHCTHTYThl CJIymaT 60JIee 
mHpOKHM OOmeCTBeHHhlM HHTepecaM. 

ilO,n;XO,n;H K TeMe C ,n;pyroH CTOPOHhl, rrpH paCCMOTpeHHH rra
paJIJIeJIbHhlX CHCTeM HeJIbSH, Ha Ham BSrJI.ff,n;, He yqHThlBaTb 
M Tex 06meCTBeHHhlX yqpe~,n;eHMH, opraHMsa~MM, ,n;e.ffTeJIb
HOCTb KOTOPhlX TaR HJIM MHaqe CB.ffSaHhl C rrpe,n;71rrpe~;n;eHHeM 
TIpecTyrrJIeHMM. Ba~HO, KOHeqHO, qT06hl B MHTepecax rro
TeprreBmero OT COBepmeHHoro rrpecTyrrJIeHM.ff 6hlJIH paspa60-
TaHhl Bce OOJIee COBepmeHHhle MeTo,n;hl, H n.e ~e B MHTepe
cax rrOTeprreBmero JIyqme Bcero, eCJIH OH He CTaHeT rrOTep
rreBmMM, T.e. eCJIM rrpOTMB Hero He oy,n;eT COBepmeHO rrpec
TyrrJIeHHe. 

HTaK, eCJIH B OOmeCTBe xopomo HaJIa~eHO ,n;eJIO ceMe~Horo 
H mKOJIbHOrO BOCTIHTaHH.ff, eCJIM HMeroTcL Ha,n;JIe~amHe YCJIOBMH 
Tpy,n;a, COOTBeTCTBeHHb~ 06paSOM opraHHSHpOBaHO Me,n;H~HH
CRoe OOCJIyJKHBaHHe, xopomo ~YHK~MoHHpyeT TpaHcrropT M XO-
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pomHH 06~eCTBeHHhlH rrOpH~OK, HHa~e rOBOpH 06~eCTBeHHaH 
~HSHb He cos~aeT yC~OBHH ~~H rrpecTyrrHocTH, TO Bce STO 
OSHa~aeT 6~arorrpHHTHyro cpe~y H ~~H rrOTeH~Ha~bHhlX rrOTep
rreBmHX. 

TIPH TaKOM rro~xo~e K Borrpocy K rrapa~~e~bHofi CHCTeMe 
MO~HO OTHeCTH H ~e,qTeJIbHOCTb rro pacrrpOCTpa'HeHHIO SHa
HHH, ~e~bIO KOTOPOH HB~HeTCH BOCDHTaHHe, HH~OpMMpOBa-
HHe BOSMO~HhlX rrOTeprreBmHX. TaRoe pacrrpoc'rpaHeHHe SHa
HHH paspa6aThlBaeT ~OPMhl rrOBe~eHHH Ha c~y~aH KOHKpeT-
HhlX cHTya~HH COBepmeHHH DpecTyrrJIeHHH, H rrocpe~CTBOM 
06y~eHHH 3THM ~opMaM DOBe~eHHH CTapaeTCH ~OCTH~b Toro, 
~T06hl JIH~O B cJIy~ae He06xo~HMOC'rI-I Mor~o oTBeprHYTb Harra
~eHHe H~H ~e YMeHbmHTb ero Bpe~Hhle rroc~e~CTBHH. CIO~a 
MO~HO OTHeCTH KaK ~OPMhl rrOBe~eHHH Ha CJIy~aM yJIH~HOrO 
HaCH~bCTBeHHoro HarraAeHHH, TaR M COBeThl OTHOCHTeJIbHO 
Toro, KaK rrpe~oxpaHHTLCH OT BS~OMOB. 

HapH~y C 06~eM 06~eCTBeHHOH ~eHTeJILHOCTH, HarrpaBJIeHHOH 
Ha rrpe~yrrpel!C~eHHe rrpecTyrrJIeHHM, ~aCTbIO rrapaJIJIe~LHOH 
CMCTeMhl HBJIHeTCH H ~OHOC 0 COBepmeHHhlX rrpecTyrrJIeHHHX. 
~aCTO 0 COBepmeHHH rrpecTyrrJIeHHH MHorHM rocy~apcTBeHHhlM 
H 06~eCTBeHHhlM opraHaM CTaHOBHTCH HSBeCTHO paHLme, ~eM 
opraHaM pacc~e~OBaHHH. K rrpHMepy BOSbMeM opraHhl rro OX
paHe ceMLH H MOJIOAe~H, opraHhl s~paBooxpaHeHHH HJIH ~e 
opraHhl XOSHMCTBeHHoro ROHTpO~H. Kor~a STHM opraHaM B 
rrpo~ecce ocymecTB~eHHH HX ~eHTeJIbHOCTH HSBeCTHO CTaHO
BHTCH 0 cOBepmeHHH rrpecTyrrJIeHHH H OHM - BOSMO~HO 6es 
Toro, ~T06hl rrOCTaBMTL B HSBeCTHOCTL rrOTeprreBmero HJIH 
RaK pas rrpOTHB BO~H rroc~e~Hero - ~eJIaIOT ~OHOC 06 STOM 
COOTBeTCTByro~HM opraHaM, TO STHM caMhlM rrocTyrraIOT H B 
HHTepecax rrOTeprreBmero. Kor~a, HarrpHMep, opraH KOHT
pO~H sa ~eHaMH ~OHOCHT 0 saBhlilleHHH ~eH, rrocTyrraIOT H B 
HHTepecax Tex rrOTeprreBmHX, KOTOPhlM H HeHSBeCTHO 0 TOM, 
~TO rrYTeM saBhlilleHHH ~eH HM HaHeceH y~ep6. qacTo opraHhl 
rro oxpaHe ceMbH H Mo~o~e~H, opraHhl s~paBooxpaHeHHH rrpOTHB 
BOJIH rrOTeprreBmero ~OHOCHT 0 COBepmeHHOM rrpOTHB Hero 
rrpecTyrrJIeHHH. 

KaK rroKashlBaIOl CTaTHCTH~eCKHe ~aHHhle rrpecTyrrHocTH, B 
BHP OKOJIO IO~yroJIoBHhlX ~e~ Bos6y~~aeTcH rro ~OHOCy Bhlille
HaSBaHHhlX opraHOB. IIo~06HhlM rrpo~eHT Ha6JIIO,:n;aeTCH H B 
c~y~ae TaKHX rrpecTyrrJIeHHM, 0 COBepmeHHH KOTOPhlX rrOTep
rreBmeMY, CSSYCJIOBHO, HSBeCTHO, rrOCKOJIbKY rrpecTyrrJIeHHe 
HarrpaBJIeHO rrpOTHB ero JIH~HOCTH HJIH rrOJIOBOM Herr~HKOCHO
BeHHOCTH. ~OBOJIbHO SHa~HTe~bHhlM rrpo~eHT (4-6%) COCTaB
~HIOT c~y~aH, B ROTOPhlX rroTeprreBmHH HeHsBecTeH, T.e. 
Kor~a 0 COBepmeHHH rrpecTyrr~eHHH opraHaM HSBecTHo, HO 
~H~HOCTb rroTeprreBmero YCTaHOBHTb He y~a~OCL. 3TH ~HCJIa 
CBH~eTeJILCTByroT 0 TOM, KaKOBY Ba~HyIO pO~b B oxpaHe HH
TepeCOB rrOTeprreBmHX HrpaIOT paSJIH~Hhle rocy~apcTBeHHhle H 
06~eCTBeHHhle opraHhl, B sa~a~y KOTOPhlX BXO~HT B rrepByro 
o~epe~L He rrpe~yrrpe~~eHHe rrpecTyrr~eHHH, OTrrpaBJIeHHe rrpa
BOCy~HH. 
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A~rE3MOHHHH TIPOUECC M CHCTEMA CTPAXOBAHHH 

Cor~aCHO PYKOBO~H~eMY npMH~Mny CeMMHapa npecTyn~eHMeM 
c~e~yeT C~MTaTh BCHKOe TaKOe ~eHCTBMe, KOTOpOe 3aKOHO
~aTe~hCTBO TOrO M~M MHOrO rocy~apcTBa C~MTaeT TaKOBhlM. 
H BCe ~e npM paCCMOTpeHMM napa~~e~hHhlX CMCTeM He~h3H 
ynYCKaTh M3 BM~y Ty Ba~Hyro OC06eHHOCTh MHCTMTYTOB na
pa~~e~hHOM CMCTeMhl, qTO OHM c~ecTByroT HapH~Y C yro~oB
HhIM npO~eCCOM M OCHOBHaH cpYHKn;l'fH MX 3aK~ro~aeTcH He B 
On;eHKe npecTyn~eHMH. HMeHHO nOSTOMY OHM npMrO~Hhl ~~H 
Toro, ~T06hl nOTepneBmeMY Mor 6hlTh B03Me~eH ~ep6 U 
Tor~a, eC~M C yro~oBHonpaBOBOM TOqKM 3peHMH B Y3KOM 
CMhlc~e ~Mn;O He C~MTaeTCH nOTepneBmMM. H60 B yro~oBHO
npaBOBOM CMhlc~e 0 nOTeprreBmeM MO~HO rOBopMTh ~Mmh Tor~a, 
eC~M 6y~eT yCTaHoB~eHO, qTO npecTyrr~eHMe COBepmeHO. 
YCTaHoB~eHMe C06hlTMH COBepme.RI1H npecTyrr~eHMH, rrpMB~eqe
HHe K yro~oBHOH OTBeTCTBeHHOCTM CBHsaHhl C HeCKO~hKHMM 
TaKMMM yC~OBHHMH, KOTopble Henocpe~CTBeHHO c~~aT HHTe
pecaM COBepmHTe~H, B TO ~e BpeMH KOCBeHHhlM 06pasOM HH
TepecaM rrpaBOBOM 6esorraCHOCTH, saKOHHOCTH. A C TO~KM 
speHHH rroTepneBmero caMbIM r~aBHhlM HB~HeTCH He TO, ~T06bI 
~Hn;O, rrpH~HHHBmee y~ep6, 6hl~0 HaKasaHO yro~OBHhlM Cy~OM, 
a ~T06hl 6hl~ BosMe~eH rrOHeceHHhlM HM Bpe~. HMeHHO nOSTOMY 
rrpaBH~hHO, eC~H 06~eCTBO cos~aeT H TaKHe y~peJ!c~eHHH, 
KOTophle 06ecrre~HBaroT BosMe~eHHe rrOTepneBillHM rrpH~HHeHHoro 
HM y~ep6a M 6es yCTaHoB~eHHH yro~oBHorrpaBOBOM OTBeCT
BeHHOC'l'H. 

TaKHM HHCTHTYTOM B BeHrpHH HB~HeTCH aBaHCHpOBaHMe rocy
~apCTBOM a~HMeHTOB Ha co~ep~amre pe6eHKa. Cor~aCHO YK 
BeHrpHH (§I96) npecTyrr~eHMe COBepmaeT TOT, KTO npM yc
TaHOB~eHHblX B saKOHe yC~OBHHX no CBoeM BHHe He Bbmo~
HHeT 06H3aHHOCTH rro npe~OCTaB~eHHro co~ep~aHHH pe6eHKY. 
C TO~KM speHHH Ma~o~eTHero 6espasm1~HO, 6y~eT ~M pO~H
Te~h, He npe~ocTaB~Hro~HX cpe~CTB Ha co~ep~aHMe pe6eHKa, 
ocy~~eH 3a COBepmeHHH (l'l'oro rrpecTyrr~eHMH H~H HeT. ~~H 
rrOTepneBmero Ba~HO ~Hmh TO, ~T06hl eMY 6bmo npe~OCTaB~eHO 
co~ep~aHHe H STOM n;e~M C~y~HT aBaHCHpOBaHHe rocy~apcTBOM 
cpe~CTB Ha co~ep~aHHe pe6eHKa. E~erO~HO rocy~apcTBO B 
2-3 ThlCHqaX c~y~aeB aBaHcHpyeT a~HMeHTbI Ha co~ep~aHHe 
~eTeM HesaBHCHMO OT Toro, npMB~eKaeT ~M cy~ K OTBeTCT
BeHHOCTH Tex, KTO He BhlrrO~HHeT CBoeM 06HsaHHOCTH no co
~ep~aHMro ~eTeM. 

TIo BeHrepCKOMY rrpaBy aBHCMpOBaHHe rocy~apcTBOM cpe~CTB 
Ha co~ep~amle ~eTeM TeCHO CBH3aHO C rpa~~aHCKHM MCKOBhlM 
npOn;eCCOM. BMeCTO a~HMeHTo06HsaHHoro ~Hn;a rocy~apcTBO 
npe~OCTaB~HeT cpe,n;c'rBa Ha co~ep~amle pe6eHKa Tor~a, eC~H 
06HsaHHOCTh Toro H~H MHoro ~Mn;a no npe~OCTaB~eHMro Co;n;ep
~aHMH pe6eHKY rpa~~aHCKHM cy~ YCTaHOBMT. PemeHMe cy~a 
no rpa~;n;aHCKMM ~e~aM COCTaB~HeT O~HO HS yC~OBHM M ~~H 
rrpMB~e~eHHH a~MMeHTo06HsaHHoro ~Mn;a K yro~oBHOM OTBeTCT
BeHHOCTH, T. e. 06 oc~ecTB~eHHM Tpe60BaHHH npe~OCTaB~e
HUH a~HMeHTOB B a~resHOHHOM rrpon;ecce Bo06~e He Mo~eT 
6hlTh H pe~H. H Bce ~e aBaHCMpOBaHMe rocy~apcTBOM a~H-
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MeHTOB Ha cO,ll;epJKaHHe pe6eHKa OTHOCHM K napaJIJleJIbHoti 
CHCTeMe nOTOMY, ~TO STOT HHCTHTYT ~YHK~HoHHpyeT Hesa
BHCHMO OT Toro, OCYJK,ll;eHO JIH HeHCnOJIHHID~ee STY 06HsaH
HOCTb JIH~O yrOJIOBHbIM CY,ll;OM HJIH HeT. 

B par-max caMoro a,ll;reSHOHHoro npo~ecca M05B:HO 6bIJIO 6hl 
peaJIHSOBaTb Tpe60BaHHe no BOSMe~eHHID Bpe,ll;a, npH~HHeHHoro 
B paMKax Bpa~e6Hoti ,ll;eHTeJIbHOCTH, eCJIH yrOJIOBHhlti cY,ll; 06-
BHHHeT Bpa~a B rrpH~HHeHHH Bpe,ll;a S,ll;OPOBbID. Ho YCJIOBHH 
npHBJIe~eHHe K yrOJIOBHOnpaBoBoti H rpaJK,ll;aHCKOrrpaBoBoti OT
BeTCTBeHHOCTH Heo,ll;HHaKoBhl. BOSMOJKHO, ~TO rpaJK,ll;aHcKHti 
cy,ll; 06HJKeT npH~HHHTeJIH BOSMeCTHTb npH~HHeHHhlti rroTepneB
meMY y~ep6 H TOr,ll;a, eCJIH yrOJIOBHhlti cy,ll; yrOJIOBHOnpaBoBoti 
oT~eTcTBeHHocTH, cOBepmeHHH npecTynJIeHHH He YCTaHOBHT. 

XOTH ~HCJIO ,ll;eJI no BOSMe~eHHID Bpe,ll;a, rrpH~HHeHHoro B npo
~ecce ocy~eCTBJIeHHH Bpa~e6Hoti ,ll;eHTeJIbHOCTH, B BeHrepcKoti 
npaKTHKe HeSHa~HTeJIbHO, Bce JKe MOJKHO KOHCTaTHpOBaTb, 
~TO B TO BpeMH KaK no npH~HHe Bpa~e6Hoti omH6KH eJKero,ll;
HO Bos6Y,1l;aeTCH O,ll;HO-,ll;Ba ,ll;eJIa, ~HCJIO JKe rpaJK,1l;aHCKHX ,ll;eJI 
OKOJIO 10-20. 3TO cBH,ll;eTeJIbCTByeT 0 TOM, ~TO ,ll;JIH nOTep
neBmero npaBHJIa rpaJK,ll;aHCKOnpaBoBoti OTBeTCTBeHHOCTH ,ll;aIDT 
ropas,ll;O 60JIbmyro BOSMOJKHOCTb ,1l;JIH OC~eCTBJIeHHH Tpe60Ba
HHH no BOSMe~eHHID npH~HHeHHoro eMY Bpe,ll;a, T. e. ropas,ll;o 
6JIarOnpHHTHhle. 

CpaBHHTeJIbHO He60JIbmOe KOJIH~eCTBO rpaJK,ll;aHCKHX ,ll;eJI HeJIbSH 
06~HCHHTb JIHmb rrpaBHJIaMH rpaJK,ll;aHCKOnpaBoBoti OTBeTCTBeH
HOCTH. OTHOCHTeJIbHO npH~HHeHHH Bpe,ll;a S,ll;OPOBbID, HaHe
ceHHe HHoro y~ep6a rrOTepneBmHM Heo6xo,ll;HMO y~HThlBaTb H 
HOpMhl ,ll;pyrHx OTpaCJIeti rrpaBa. C 1975 rO,ll;a npaBo Ha Me,ll;H
~HHCKoe 06CJI;y?KHBaHHe OTHOCHTCH K OCHOBHbIM npaBaM rp~ 
,ll;aH, He BXO,ll;HT B Kpyr CO~HaJIbHOrO 06ecne~eHHH. KaJK,ll;hlti 
BeHrepCKHH rpaJK,ll;aHHH HMeeT rrpaBO Ha 6eCnJIaTHOe Me,ll;H~HH
CKoe 06CJIe,ll;OBaHHe, JIe~eHHe - BKJIID~aH H 60JIbHH~HOe - Ha 
6eCnJIaTHOe 06CJIYJKHBaHHe B CJIy~ae PO,ll;OB H CKOPyro Me,ll;H
~HHCKyro rrOMO~b. Ha OCHOBe SToro OCHOBHoro rrpaBa rpaJK
,ll;aHHHa BOSMOJKHa penopa~HH JIID60ro nOBpeJK,ll;eHHH ~eJIOBeKa, 
H, TaKHM 06paSOM, H Henocpe,ll;cTBeHHhlX nOCJIe,ll;CTBHti omH60~
HOti Bpa~e6Hoti ,ll;eHTeJIbHOCTH nyTeM rrpo,ll;OJIJKeHHH JIe~eHHH HJIH 
npHMeHeHHH ~pyrHx MeTO,ll;OB JIe~eHHH. 

ITpaBo Ha JIe~eHHe HMeeT Henocpe,ll;cTBeHHoe SHa~eHHe B CJIy
~ae Bcex npecTynJIeHHH npOTHB JKHSHH H TeJIeCHoti ~eJIOCT
HOCTH. ~eJIO B TOM, ~TO npH JIe~eHHH - C TO~KH speHHH 
paCXO,ll;OB - 6eSpaSJIH~Hd, BOSHHKJIa JIH He06xo,ll;HMOCTb B JIe
~eHHH no rrpH~HHe eCTeCTBeHHoro sa6QJIeBaHHH HJIH JKe Hs-sa 
COBepmeHHH npecTyrrJIeHHH. 3THM 06~HCHHeTCH TO, ~TO B 
yrOJIOBHOM npo~ecce rro ,ll;eJIaM 0 npecTynJIeHHHX npOTHB JKHSHH 
H TeJIeCHoti ~eJIOCTHOCTH paCXO,ll;hl, CBHsaHHhle C JIe~eHHeM, 
He COCTaBJIHIDT rrpe,ll;MeTa a,ll;reSHOHHoro npo~ecca. He HBJIH
eTCH npe,ll;MeTOM a,ll;reSHOHHoro npo~ecca H BCHKoe TaKoe BOS
Me~eHHe, C~HTaID~eeCH BOSMe~eHHeM rrpH~HHeHHoro Bpe,ll;a, KO
Topoe BbrrrJIa~HBaeTCH nOTeprreBmeMY B paMKax CO~HaJIbHOrO 
06ecne~eHHH. 
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~TO KaCaeTCH CO~Ha~bHOrO ooeCrre~eHHH, TO KaK rro Kpyry 
mr~, TaK H rro rrpe;n;MeTy He B TaKOM CTerreHH IlIHpOKOe RaK 
Me;n;H~HHCKoe OOc~y~HBaHHe, KaK OCHOBHoe rrpaEO rpa~;n;aH. 
TIo Kpyry ~H~ HeCKO~bKO orpaHH~eHO B TOM CMhlc~e, ~TO 
CBHsaHO C saHHTHeM Tpy;n;OBOM ;n;eHTe~bHocTbro, HO rrpH rro~
HOM saHHTOCTH Hace~eHHH pacrrpocTpaHHeTcH MO~HO CKasaTb 
Ha Bcex ~~eHOB oOlI\ecTBa. B rrpe;n;MeTHoM CMbrc~e ~e rro
TOMY, ~TO rroKpbIBaeT YTpa~eHHhlM ;n;OXO;n; He rrO~HocTbro, a 
~li~b ~aCTb ero. B paMKax CO~Ha~bHoro ooecrre~eHHH rro
TeprreBmHM OT rrpecTyrr~eHHH -- HapaBHe CO c~y~aeM, Kor;n;a 
HeTpy;n;ocrroc06HOCTb HacTyrrH~a He B pesy~bTaTe COBepmeHHH 
rrpecTyrr~eHHH - Ha BpeMH BpeMeHHOM HeTpy;n;ocrrocOOHOCTH Bhl
rr~a~HBaeTCH rrOCOOHe rro oo~eSHH, a B c~y~ae rrOCTOHHHOM 
yTpaThl HeTpy;n;ocrrocOOHOCTH - rreHCHH rro HHBa~H;n;HOCTH. 
TIocooHe rro oo~e3HH H rreHCHH rro HHBa~H;n;HOCTH cocTaB~HroT 
2/8 - 8/4 oOlI\ero sapaooTKa. B c~y~ae cMepTH rroTeprreB
mere oB;n;oBeBmHM cyrrpyr HMeeT rrpaBo Ha rreHcHro rro B;n;OBCT
BY, a ;n;eTH YMepmero - Ha CHpOTCKoe rrOCOOHe Ha OOlI\HX OC
HOBaHHHX. 

~~H BOSMelI\eHHH YlI\epoa B ~aCTH, HerrOKphlBaeMOM B paMKax 
CO~Ha~bHoro ooecrre~eHHH, B rrpHH~Hrre rrpHrO;n;eH a;n;reSHOH
HhlM rrpo~ecc, HO H S;n;eCb eCTb HeCKO~bKO orpaHH~eHHM rro 
TOM rrpH~HHe, ~TO rrpH~HHeHHhlM YlI\epo BOsMelI\aeTCH rrOTeprreB
meMY B rrO~HOM oo~eMe ;n;pyrHMH rrYTHMH.' BOSMelI\eHHe rrpH~H
HeHHoro YlI\epoa B rrO~HOM oo~eMe ooecrre~HBaeTcH rroTeprreB
meMY B paMKax ooecrre~eHHH Ha c~y~aM Hec~aCTHoro c~y~aH 
Ha rrpoHSBO;n;CTBe, rrpOWeCCHOHa~bHOM oo~eSHH, ;n;a~ee, Ha OC
HOBe pU3~H~HhlX BH;n;OB cTpaxoBaHHH, O;n;HHM HS HSBeCTHhlX 
rrpHMepoB HB~HeTCH cTpaxoBaHHe OTBeTCTBeHHOCTH B~a;n;e~b~eB 

aBToTpaHcrropTHhlX cpe;n;CTB. 

RHCTHTYT oOHsaTe~bHoro cTpaxoBaHHH rpa~;n;aHCKOM OTBeTCT
BeHHOCTH C~~HT CITe~Ha~bHO HHTepecaM rroTeprreBmero ymepo, 
a BTHM CaMhlM H HHTepecaM rrOTeprreBmero OT cOBepmeHHH rrpe
cTyrr~eH11H. 3Ta wopMa cTpaxoBaHHR OO.FISaTe~bHa 11MEHHO rro
TOMY. ~TO OOlI\eCTBO He rrpH~HHHTe~.FI YlI\epoa ~e~aeT OCBOOO
;n;HTb OT OOHsaHHOC~H BOSMelI\eHHH Bpe;n;a, a CTpeMHTbCH BO 
Bcex c~y~aHx OOecrre~HTb rrOTeprreBmeMY B03MO~HOCTb Ha BOS
MelI\eHHe ITOHeceHHOrO HM YlI\epoa. HapH;n;y C 06HsaTe~bHhlM 
CTpaXOBaHHeM OTBeCTBeHHOCTH B OTHOmeH11H TpaHcrrOpTHhlX 
cpe;n;CTB B BeHrpH11 cymecTByeT rrO;n;OOHoro BH;n;a CTpaXOBaHHe 
OTBeCTBeHHOCTH Ha c~y~aH SaHHTHH OXOTOM. T. e. eC~H 
OXO:rHHK ITPH~HH.FI,eT ~H~y yBe~be 11~H MaTepHa~:CHhlH: YlI\epo, 
ITp11'~HHeHHhlM YlI\epo BOSMelI\aeTCH CTpaXOBhlM opraHOM. 

BOSMelI\eH11e MaTepHa~:CHoro YlI\epoa, ITpH~HHeHHorO rrOTeprreB
meMV rrpecTyrr~eHHeM rrpOTHB ~HSHH H Te~eCHOM ~e~OCTHOCTH, 
B BeHrpHH ooecrre~HBaeTCH B rrepBYro o~epe;n;b He B a;n;re
SHOHHOM rrpo~ecce, a rrocpe;n;CTBOM ;n;pyr11X HHCT11TYTOB. 3TO 
oecrr~aTHoe Me;n;11~11HCKOe OOC~~11BaH11e, KaK OCHOBHoe rrpaBo 
rpa~;n;aH, cO~11a~:CHoe ooeCrreQeH11e 11 06H3aTe~bHoe cTpaxo
BaH11e OTBeTCTBeHHOCT11. Bce BTH WOPMhl ;n;orro~HHroTcH elI\e 
O;n;HOH'T~KOH ~OPMOM ;n;06pOBO~:CHoro cTpaXOBaH11H, KOTopaH 
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nOKphlBaeT Ty ~aCTb ~oxo~a, KOTOpaH 06pa3yeTcH Me~~y 
noc06MeM no 6OJle3HM M nOJIHhlM ,11;OXO~OM. 3Ta cpopMa ,11;06-
POBOJIbHOrO cTpaxoBaHHH OXBaThIBaeT OKOJIO 80% COCTOHII\MX 
B Tpy~OBOM OTHomeHHM H TaKHM 06pa30M QOJIbmaH ~aCTb 06-
II\eCTBa H C nOMOII\bID GTOH CPOPMhl cTpaxoBaHHH nOJIb3yeTcH 
B03MO~HOCTbID B03MeII\eHHH rrOHeceHHoro YII\ep6a B rrOJIHOM 
06'DeMe. 

B03MeII\eHMe rrpH~HHeHHoro Bpe~a rrYTeM cOBepmeHHH rrpecTyrr
JIeHHH rrpoTMB HMYII\ecTBa oCYII\ecTBJIHeTCH TaK~e HapH~y C 
rpa~~aHcKHM HCKOM 0 B03MeII\eHHIi Bpe~a H B paMKax ~06po
BOJIbHOrO MMYII\eBTBeHHoro cTpaxoBaHHH. ~TO KacaeTCH ~06-
POBOJIbHOrO HMYII\ecTBeHHoro cTpaxoBaHHH HaCeJIeHMH, TO 
o~eHb 3Ha~HTeJIbHyro ~aCTb COCTaBJIHIDT CJIy~aH.CTpaXOBaHHH 
OTBeTCTBeHHOCTH, Kor~a y~MThlBaIDTCH B IIepByro o~epe~b He 
MHTepeChl JIH~a, 3aKJIID~HBmero ~orOBOp CTpaXOBaHHH, a HH
TepeChl Toro, Bpe~ KOMY rrOCJIe~HHH npH~HHHJI. 

Ha OCHOBe ~06pOBOJIbHOrO MMYII\eCTBeHHoro CTpaXOBaHHH CTpa
XOBOH opraH B03MeII\aeT pa3JIH~HOrO po~a Bpe~, rrpM~HHeHHhlH 
CTpaXOBaTeJIeM: KaK rrOJIb30BaTeJIeM ~HJIbeM, KaK JIH~OM, ocy
II\eCTBJIHIDII\HH Ha~30p 3a HeCOBepmeHHOJIeTHMM pe6eHKOM, KaK 
xpaHHTeJIeM ra30Boro 6aJIJIOHa HJIH OI'HeCTpeJIEHOrO OPY'.iKHH, 
KaK co~ep~aTeJIeM ~HBOTHhlX (co6aK, rr~eJI H T. ~.), HJIH 
YII\ep6, rrpH~HHeHHhlH HM Ha yJIM~e KaK rremexoA HJIH BeJIOCH
rreAHCT M T. A. 

li3 Bhlillerrepe~MCJIeHHhlX CJIy~aeB BHAHO, ~TO pe~b H~eT 0 
TaKHX CJIy~aHx rrpH~HHeHHH Bpe~a, KOTophle B yrOJIOBHOM rrpa
Be MoryT 6hlTb KBamlcpMU;HpOBaHhl KaK rrpecTyrmeHHR, COBep
meHHhle ITO HeOCTopO~HOCTH. ITo ~oroBopy CTpaXOBaHHH ~HJIbH, 
3aKJIID~aeMOM HaCeJIeHHeM, TaKMM 06pa30M, CTpaXOBOH opraH 
B mHpOKOM Kpyry B03MeII\aeT rrOTepneBmHM BCHKIiH TaKOH ym;ep6, 
KOTOPhlH B paMKax C0U;HaJIbHOrO 06ecrre~eHHH H 06H3aTeJIbHOrO 
CTpaXOBaHHH He B03Mem;aeTCH. 

06II\eCTBeHHyro Ba~HOCTb A06pOBOJIbHOrO CTpaXOBaHHH ~HJIbH 
rrOJIHOCTbID rrOHHTb MO~HO TorAa, eCJIM y~ecTb, ~TO GTa cpop
Ma CTpaXOBaHHH OXBaThlBaeT mHpOKHH Kpyr HaCeJIeHHH, rro
CKOJIbKy pacrrpOCTpaHHeTCH Ha 80% ~HJIHII\Horo cpoH~a. CTpa
XOBaHHe pacnpOCTpaHHeTCH He TOJIbKO Ha c06CTEeHHHKa, 
C'DeMII\HKa KBapTHphl, HO H Ha COBMeCTHO rrpO~HBaIDII\HX C HHM 
~JIeHOB ceMbH. ~orOBOp ~06pOBOJIbHOrO CTpaXOBaHHH ~MJIbH 
HaCeJIeHHe 3aKJIID~aeT He HS-3a YCJIOBHH CTpaXOBaHHH OTBeTCT
BeHHOCTH, a ~eJIaeT 06ecrre~HTb coxpaHHOCTb u;eHHhlX Bem;eH, 
H GTa cpopMa CTpaXOBaHHH B03MeII\aeT 60JIbmyro ~aCTb Bpe~a, 
rrpH~HHeHHoro COBepmeHHeM rrpecTyrrJIeHHH. 

Ha OCHOBe BhlilleCKasaHHoro MO~HO C~eJIaTb BhlBO~, ~TO B 
BeHrpHH B03MeII\eHHe rrpH~HHeHHoro nOTeprreBmMM Bpe~a ocy
II\eCTBJIHeTCH B rrepByID o~epeAb He B a~re3MOHHOM npou;ecce, 
XOTH TaKaH B03MO~HOCTb 3aKOHOM 06ecrre~eHa. Bpe~, npM~H
HeH~IhlH rrOTeprreBmeMY B peSYJIbTaTe COBepmeHHH rrpecTyrrJIe
HMff, BOSMeII\aeTCH rrOCJIe~HeMy KaK BeHrepcKoMyrpa~~aHMHy 
KaK cy6'DeKTy COIJ;HaJIbHOrO 06ecrre~eHHH, KaK JIMIJ;y, B rrOJIb3Y 
KOToporo YCTaHOBJIehhl YCJIOBMH 06H3aTeJIbHOrO CTpaXOBaHMH 
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OTBeTCTBeHHOCTM, a Ta~e KaK 3aK~ro~MBmeMy ~orOBOp ~06-
pOBO~oHoro CTpaXOBaHMH. 

B paMKax 3TOH CMCTeMhl B03Me~eHMe rrOHeceHHoro Bpe~a He 
3aBHCHT OT yro~oBHOH OTBeTCTBeHHOCTH JIMIJ;a, rrpMtIHHHBmero 
y~ep6. TaKoe YCJIOBMe 6JIarOrrpHHTHO ~~H rrOTeprreBmero, 
rrOTOMY 'ITO B03Me~eHHe npHtIMHeHHOro Bpe~a BbI~e~HeTCH M3 
~pyrHx yC~OBHH npMB~etIeHHH K yro~oBHorrpaBOBOH OTBeTC~
BeHHOCTH. A rr03ToMY, Ka~eTcH, MHTepecaM rroTeprreBmero 
60~ee cooTBeTcTByeT pa3pa60TKa H ~YHKIJ;HOHHpOBaHHe B 06-
~ecTBe TaKoM cHcTeMhl, B KOTOPOM B03Me~eHHe Bpe~a CBH3aHO 
Herrocpe~cTBeHHo C ~aKToM rrpHtIMHeHMH y~ep6a, a He C rrpH
B~etIeHHeM rrpHtIHHMTe~H Bpe~a K yro~OBHorrpaBOBOH OTBeTCT
BeHHOCTM. 

3AKJII01IEHHE 

ITPM paCCMOTpeHHM CHCTeM, ~eMCTByromHX HapH~y C rrpaBOCY
~HeM rro yro~OBHbIM ~eJIaM, 060CHOBaHO XOTH 6hl yrroMHHYTo 
Te rocy~apcTBeHHhle M 06~eCTBeHHhle HHCTHTYThl, opraHM3a
IJ;MM, ytIpe~~eHHH, ~eHTeJIoHOCTo KOTOPb~ rrpHMO H~M KOCBeH
HO HarrpaB~eHa Ha rrpe~yrrpe~~eHMe rrpecTyrrHoCTM. H60 C 
TOtIKH 3peHHH ~epTBhl rrpecTyrr~eHHH ~ytIme ~ro60H CMCTeMhl rro 
rrpe~CTaBMTe~ocTBy MHTepeCOB M rrpe~OCTaB~eHMro KOMrreHca
IJ;MH Ha c~ytIaM COBepmeHHH rrpecTyrr~eHH~, eC~H ~Mrr,O He CTa
HeT ~epTBOH rrpecTyrr~eHMH, T. e. rrpOTHB Hero He 6y~eT co
BepmeHo rrpecTyrr~eHHH. 1:.IacTo rocy~apcTBeHHbIM M 06~eCT
BeHHhlM opraHaM, ~eHTe~oHOCTo KOTOPhlX CBH3aHa C rrpe~y
rrpe~~eHHeM rrpecTyrr~eHHM, 0 COBepmeHHH rrpecTyrmeHHH CTa
HOBHTCH M3BeCTHO paHbme, tIeM opraHaM pacc~e~oBaHHH. A 
rro3ToMY ~OHOC 0 cOBepmeHHoM rrpecTyrr~eHHH 060cHoBaHo 
TaK~e OTHOCHTb K rrapa~~e~oHoH CHCTeMe. 

~eHTe~oHOCTo rro rrpe~yrrpe~~eHMID rrpecTyrrHocTH, paBHo KaK 
M B03Me~eHHe rrpHtIMHeHHOro ~ep6a cocTaB~HroT, KaK rrpa
BH~O, cocTaB~HroT ~Hmb He6o~omyro tIaCTo TOM ~eHTe~bHocTM, 
KOTOPYro ocy~ecTB~HroT ytIpe~~eHHH, opraHH3aIJ;HH, ~eHCTBY
ro~He HapH~y C yrOJIOBHhlM rrp0IJ;eCcoM. IT03TOMY B rrpOIJ;ecce 
B03Me~eHHH Bpe~a 3TH ytIpe~~eHI1.FI COBepmeHHe rrpecTyrr~eHHH 
paCCMaTpMBaroT ~Mmb KaK O~Hy M3 ~OpM rrpHtIHHeHHH Bpe~a, 
6e3 Toro, tITo6hl rrpH 3TOM HCXO~M~H H3 Bcex yC~OBHM rrpH
B~etIeHHH K yrOJIOBHOrrpaBOBOM OTBeTCTBeHHOCTH. ~~H rrOTep
rreBmero TaKOM rro~xo~ K Borrpocy 6o~ee Bhlro~eH, rrOTOMY 
'ITO eMY B03Me~aeTCH y~ep6 H 6e3 Toro, tIT06bI rrpMl.IMHHTe~o 
Bpe~a 6hl~ rrpHB~etIeH K yrOJIOBHOH OTBeTCTBeHHOCTH. TaKMM 
06pa30M, BO MHorHX c~ytIaHX rrpH~MHeHHhlM rrOTeprreBmeMY 
y~ep6 ~erl.Ie B03MeCTHTb B paMKax COIJ;Ma~bHoro 06eCrretIeHMH, 
rrYTeM 06H3aTe~bHoro CTpaXOBaHMH OTBeTCTBeHHOCTH, ~o6po
BO~bHoro CTpaXOBaHMH, l.IeM rrYTeM rrpe~~HB~eHHH rpa~~aH
CKoro HCKa 0 B03Me~eHHH rrpHtIHHeHHOro Bpe~a, T. e. B a~
re3HOHHOM rrpOIJ;ecce. 

I 
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Georges Kellens 
Professeur a l'Universite de Liege 

Faut-il interdire d'etre victime? 

En adoptant pour theme la definition d'une politique 
de la victime en Europe, l'Institut regional des 
Nations Unies a Helsinki force a une traduction en 
termes de politique criminelle de toutes sortes de 
donnees rassemb14es, ces dernieres annees~ par les 
etudes de victimologie - j'aurais tendance a dire de 
"victimologies" au pluriel, tant il est vrai que dans 
ce domaine les preoccupations et les orientations 
peuvent etre tres diverses - et de victimisations. 

Plus cruellement sans doute, il force a mettre pre
alablement a nu les philosophies sous-jacentes, les 
soucis profonds, de ceux qui s'attellent a ce genre 
d'etudes, et qui se reunissent en des congres, col
loques et seminaires de plus en plus nombreux. 

Dans Ie present rapport, je m'attacherai d'abord a 
ces philosophies sous-jacentes, avant d'examiner les 
donnees victimologiques qui peuvent etre prises en 
consideration, et enfin la traduction en termes poli
tiques qui peut leur etre donnee, en poussant meme 
les choses jusqu'a l'absurde pour en faire mesurer 
les dangers. 

Fondamentalement, un certain nombre d'objectifs 
profonds des etudes victimologiques au sens large, 
pourraient etre degages de la maniere suivante. 

Un premier souci de ce genre d'etudes peut etre d'iden
tifier les victimes, de definir certaines situations en 
termes de situation d'exploite, d'opprime, de blesse, 
de diminue, en un mot de victime. En multipliant les 
situations qui peuvent etre qualifiees de situation de 
victime, on pourrait dire, dans la tradition des etudes 
interactionnistes, qu'on multiplie l'etiquette, le 
label, et donc d'une certaine maniere le phenomene. Une 
personne qui ne sait pas qu'elle est une victime, 
d' une certaine maniere, ne l'est pas. Lui donner 
conscience de ce qu'elle l'est, n'est pas necessaire
ment lui rendre service. Il n'est pas toujours agre
able d'etre designe comme victime. Et est-il plus ef
ficace, par exemple, pour la cause de la liberation des 
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femmes mar Lees, d'incriminer Ie viol entre epoux, et 
de designer donc comme violee une femme mariee victime 
des violences de son mari, plutot que de lui donner 
les moyens de droit civil et de mentalite collective, 
pour pouvoir lui tenir tete? 

Une deuxieme preoccupation profonde des auteurs 
d'etudes victimologiques, peut etre - et c'est l'une 
des plus generales - de s'occuper des victimes, de 
les entourer, de diminuer les consequences de l'in
fraction, d'organiser leur defense, d'assurer un 
secours immediat pour les tirer d'affaire, d'orga
niser des systemes publics d'avances sur l'indemnisa
tion. L'idee fondamentale n'est plus ici, avant 
tout, un souci de justice, mais un souci d'humanite. 
Le mouvement humanitaire, qui depuis Beccaria 
notamment, a attire l'attention sur Ie sort °du 
condamne, s'est aujourd'hui largement reconverti vers 
Ie sort de la victime. On s'est suffisamment occupe 
des auteurs, il est temps de penser aux victimes. Au 
symposium de victimologie de Munster, Wolfgang allait 
plus loin, en se posant la question: ne faut-il pas 
remplacer l'individualisation en fonction de l'auteur, 
par l'individualisation en fonction de la victime. 
Il voulait avant tout secouer son auditoire. Car les 
deux aspects sont solidaires. Et certaines oeuvres 
de readaptation de condamnes l'ont fort bien compris 
- par exemple en Belgique "Aide et Readaptation" a 
Huy - en s'occupant comme d'une meme realite globale, 
de la victime, du condamne, et de leurs familles res
pectives. Dans le cas de l'oeuvre belge que je cite, 
l'idee de cette globalite est d'ailleurs venue d'un 
cas dramatique de "tireur fou" a l'occasion d'une 
competition sportive, et du constat d'une impossibi
lite d'obtenir l'indemnisation des multiples victimes 
et de leurs familIes. . 

Un troisieme souci peut etre de restituer, dans une 
certaine mesure, aux victimes, la gestion, la 
maitrise, de leur conflit. C'est un theme qu'on 
retrouve chez ce qu'on appelle les "abolitionnistes" 
(du systeme penal), Hulsman, ou Christie, par exemple. 
L'idee est que Ie systeme penal est devenu envahis
sant, et qu'en qualifiant de penal des confronta-
tions douloureuses et des epreuves qui, jusqu'au 18e 
siecle, auraient eu un statut de conflit civil, l'evo
lution du droit a depossede la victime de son conflit. 
Au lieu qu'elle puisse mener une negociation, avec 
l'aide de la justice, son probleme devient un probleme 
de l'appareil de justice, qui ne la regarde que dans 
la mesure ou la justice l'estimera utile. Elle sera 
a peine informee du cours de l'instruction, elle ne 
sera- c~nfrontee avec l'auteur que pour faire apparaitre 
la verite des faits, et nullement pour resoudre Ie 
probleme s'il se peut, et elle ne sera convoquee a 



l'audience que comme un personnage accessoire, gref
fant sa demande de "partie civile" sur l'oeuvre de 
repression, seule essentielle. Un exemple: un homme 
vole chez un commer~ant. Avec l'aide de sa femme, il 
se rend compte de son erreur, et veut indemniser, et 
c' est raisonnablement possible. La jus'tice ne veut 
rien entendre, l'absence de plainte et la demande de 
negociation de la victime n'est pas entendue. La jus
tice doit suivre son cours. Elle doit ecraser l'un et 
l'autre. Dans les "chartes", "declarations" et "conven
tions" sur les droits des victimes, qui commencent a 
fleurir par exemple en Amerique du nord, au Benelux, 
ou internationalement a la Societe de victimologie, 
l'exigence prend forme, que la victime soit respectee 
dans ses besoins d'information, d'aide et de collabora
tion, dans Ie proces penal qui, en definitive, est 
d'abord son affaire. C'est une verite premiere que, 
dans l'enthousiasme de l'age d'or du systeme penal, 
on avait un peu trop oubliee. 

Un quatrieme souci possible des auteurs d'etudes 
victimologiques nous rapproche de notre propos 
essentiel, Ie role de la victime dans la prevention. 
Fattah avait choisi comme titre d'un de ses livres 
une cruelle caricature de la victimologie en se 
demandant: "la victime est-elle coupable ?", et avant 
de se demander si la victime serait coupable de ses 
comportements et de ses attitudes, qui pourraient 
etre inflechis et eduques, on pouvait se demander, 
plus froidement, si elle n'etait pas coupable d' 
exister en tant que victime potentielle. Les idees 
qui apparaissent par exemple dans les recommandations 
de West et Farrington au terme de leur gigantesque 
etude de cohorte en Angleterre, aboutissent a se dire 
qu'on pourrait eviter toutes sortes de victimes en 
evitant qu'elles existent: puisque c'est dans des 
familles pauvres, surchargees d'enfants et teintees 
de delinquance et de marginalite, qu'apparemment 
on retrouve Ie plus d'enfants delinquants comme 
d'enfants maltraites, le mieux n'est-il pas d'inciter 
a l'eugenique, d'encourager la contraception, si 
l'enfant nait malgre toutes les incitations, de re
courir a l'euthenique, de Ie deplacer de milieu et de 
le faire adopter par de "bons" foyers, de multiplier 
les obstacles au mariage, pour eviter l'abandon de 
famille, l'adultere, Ie crime passionnel ••. Le 
probleme est ici de decider a la place de la victime 
potentielle, de decider pour elle ce qu'on croit 
qu'elle aurait decide si elle avait pu decider d'itre 
ou de ne pas etre. Les mots d'"eugenique" et d'"euthe
nique" sont suffisamment charges de connotations pour 
evoquer d'emblee toutes sortes d'arguments philoso
phiques, moraux et sociaux. 
Reste un cinquieme genre de souci exprlme ou evite 
dans les etudes victimologiques. La victime est-elle 
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coupable de l'etre? Coupable par son comportement, 
par ses attitudes, par ses relations, par son mode de 
vie? Le debut des etudes victimologiques a ete axe 
sur Ie role accelerateur ou precipitant de la victime 
dans Ie passage a l'acte. Le theme avait deja suscite 
des ouvrages d'humour terrible comme "De l'a.ssassinat 
considere comme l'un des beaux-arts" de Thomas de 
Quincey. II y avait de "beaux sujets d'assassinat", 
des gens qui ne meritaient que ~a, qui attiraient Ie 
crime et Ie justifiaient d'avance. La psychologie 
sociale a raffine le theme, en montrant qu'il y a des 
attitudes dangereuses, que quelqu'un qui a peur d·un 
chien se fera plus facilement mordre, et que quelqu'un 
qui montre trop qu'il n'est pas a l'aise contribuera 
a realiser sa prophetie inconsciente. Et deja la Ie 
danger apparait: il n'avait qu'a ne pas avoir peur, 
ou ne pas montrer qu'il a peur, il n'avait qu'a se 
sentir a l'aise, ou ne pas montrer qu'il n'etait pas 
a l'aise. Ce qui'il a subi, il l'a voulu. 11 n'avait 
qu'a .•. 11 n'avait qu'a pas •.• 

Ce raisonnement a ete tres loin. Dans un celebre 
proces de viol, dans le sud de la France, n'avait-on 
pas vu toute la cruaute de cette fro ide mecanique 
mentale. D'abord, c'etaient des femmes. En plus, 
elle etaient jeunes et attirantes. Et puis, elles 
circulaient a velo. Plus encore, elles logeaient 
sous la tente. Et puis, lorsque de vigoureux 
gaillards s'etaient jetes sur elles sans les consul
ter, malgrc Ie fait de taper Ie plus fort qu'elles 
avaient pu avec ce qu'elles avaient a portee de la 
main - Ie maillet dont on se sert pour monter les 
tentes - sur la tete des assaillants, elles avaient 
laisse planer un doute sur leurs veritables souhaits: 
est-ce qu'au fond d'elles-memes, qa ne leur plaisait 
pas, en fait, d'etre violees? Le proces devenait Ie 
proces de la victime, et il fallait un certain courage 
pour porter plainte et soutenir l'accusation. L'af
faire fit scandale, et permit aux mouvements feministes 
de desamorcer de trop faciles justifi.cations, comme de 
forcer aussi a appeler les choses par leur nom: un 
viol etait un viol, et il n'etait pas question, pour 
des raisons de procedure, de l'appeler coups et bles
sures - une nouvelle variete: les coups et blessures 
ayant entraine une grossesse sans l'intention de la 
donner. 

Ce n'est pas tout. De la , ou des, victimologies, on 
est passe aux victimisations. Ici, Ie probleme est 
moins de voir Ie role de la victime dans le passage a 
l'acte, que de trouver un moyen statistique plus 
fidele de cerner la realite criminelle. 11 s'agit, 
non-plus de calculer la criminalite a partir des 
resultats du travail de la justice penale, mais d'in
terroger Ie tout venant sur les faits dont il a ete 
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victime, qu'ils aient, ou non, donne lieu a inter
vention du systeme penal. Oui, mais voila: au-dela 
de la realite criminelle, on peut voir apparaitre des 
associations, des populations a risque, des regions 
ou des quartiers a risque, des professions, des ages, 
des sexes, a risque. Ce qui apparait statistiquement, 
c'est I'association entre telle caracteristique et 
telle victimisation. Le tout est de l'eviter. Selon 
ces caracteristiques, chacun se verra recommander un 
certain comportement. Nous sommes ici en plein dans 
notre sujet: est-il legitime, a partir de la constata
tion d'associations de ce genre, de recommander un 
certain comportement, et si la recommandation est 
admissible, quelle force et quelle consequences lui 
donner? 

L'un des modeles centraux des etudes de victimisa
tions est lie au style de vie. Dans la conception, 
par exemple, de Hindelang, de Gottfredson et de 
Garofalo, la victimisation n'est pas un phenomene uni
formement distribue: il est en correlation etroite 
avec les temps et les lieux, avec les Caracteristiques 
demographiques, avec les circonstances (par exemple 
le fait d'etre seulj, avec les liens prealables entre 
victime potentielle et delinquant potentiel, etc. 
Comme differents styles de vie impliquent differentes 
probabilites que des individus se trouvent a certains 
endroits, a certains moments, en interaction avec 
certains genres de gens, le style de vie affecte la 
probabilite de victimisation. 

Hindelang a tire de ces principes un certain nombre 
de propositions qui concordent generalement avec la 
distribution empirique des victimisations criminelles 
observee aux Etats-Unis. Illes presente en huit 
points: 

proposition 1: La probabilite d'etre personnellement 
victime est liee directement au temps qu'une personne 
passe dans des endroits publics (par exemple dans les 
rues, dans les parcs, etc.) et specialement dans les 
lieux publics la nuit. 

proposition 2: La probabilite de se trouver dans des 
lieuz publics, specialement la nuit, varie en fonction 
du style de vie. 

proposition 3: Les contacts sociaux et les inter
actions surviennent de maniere disproportionnee entre 
des individus qui ont des styles de vie similaires. 



172 

proposition 4: Les risques de victimisation crimi
nelle d'un individu dependent de la mesure dans la
quelle l'individu partage les caracteristiques demo
graphiques des delinquants. 

proposition 5: La proportion de temps qu'un individu 
passe avec des personnes autres que des membres de sa 
famille varie en fonction de son style de vie. 

proposition 6: La probabilite de victimisation per
sonnelle, particulierement en fait de vol, augmente en 
fonction du temps qu'un individu passe avec d'autres 
personnes que les membres de sa famille. 

proposition 7: Les variations dans Ie style de vie 
sont associees aux variations dans la possibilite que 
les individus ont de s'isoler (sur Ie plan de la 
residence, des occupations, des loisirs) des per
sonnes qui ont des caracteristiques delinquantes. 

proposition 8: Les variations dans Ie style de vie 
sont associees aux variations dans la convenance (par 
exemple etre seul dans la rue), dans les gouts (par 
exemple epater les autres), et dans Ie style (par 
exemple une apparence chetive) des personnes suscep
tibles d'etre une cible de victimisation personnelle. 

En termes de conseils, ces propositions - qui con
cordent avec celles de nombreuses autres etudes, par 
exemple les etudes de victimisations hollandaises ou 
des etudes sur base d'entretiens comme celles de Born, 
Schaber et autres, en Belgique - rejoign~nt les re
commandations les plus traditi0nnelles que des parents 
pouvaient faire a leurs enfants: bien travailler, 
rentrer a l'heure, avoir de bonnes frequentations, car 
les pommes pourries sont contagieuses, ne pas faire 
d'exces, eviter l'alcool sauf chez soi, avoir un style 
de vie range. 

De l'eloge de la vie rangee, on passera facilement a 
l'exigence d'une vie normale, en dehors de laquelle 
l'agression est normale. Les groupes de la popula
tion qui sont des ignes comme plus fragiles, les femmes 
par exemple, ou les personnes agees, anticipent d'ail
leurs sur cette exigence: elles s'imposent tres ge
ne ralement un "couvre-feu" volontaire, et cette 
caracteristique se traduit, en termes de victimisa
tion, par Ie fait que ce sont les fractions de la 
population qui ont Ie plus peur d'etre victime qui, 
en termes d'experience de victimisation, ont Ie moins 
raison d'avoir peur. 

Le danger de la politique qui peut etre derivee de ces 
propositions est de considerer que toute personne 
qui s'ecarte des normes d'une vie rangee prend ses 
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risques, ct n'a qu'a s'en prendre a elle-meme s'il en 
resulte des consequences funestes. La solidarite 
aurait des limites. La protection de la societe ne 
serait justifiee que pour les bons citoyens justifi
ant d'un style de vie normal. Les sombres propheties 
que George Orwell faisait dans son livre "1984" - on 
n'en est pas loin - se retrouvent dans cette vision 
d'un monde uniforme, o~ chaque chose et chaque etre 
est a sa place, ou chacun devrait pouvoir etre observe 
a tout moment puisqu'il ne devrait avoir rien a se 
reprocher, ou chacun sera it a tout moment utilisable 
et mobilisable sur-Ie-champ pour la cause publique. 

Sans doute, nous n'avons parle jusqu'ici que des 
lointaines implications des etudes de victimisations, 
c'est-a-dire d'etudes qui globalement touchent aux in
fractions de violence - les seules au sujet desquelles 
on puisse clairement interroger Ie tout venant. II 
faudrait aller plus loin, ct voir, infraction par in
fraction, si, au-dela du style de vie, on peut 
sQuhaiter, voire exiger, et sous quelles sanctions, 
que chacun, dans certaines circonstances, prenne des 
precautions particulieres. 

L'idee serait alors de se dire que Ie systeme penal 
est un service public onereux, auquel il ne peut etre 
fait appel que si on a tout fait pour qu'il ne doive 
pas etre mobilise. 

Partons d'exemples simples. Le vol de voiture. Les 
voitures, immobilisees Ie long des rues, representent 
une richesse exposee et une tentation permanente pour 
Ie voleur. C'est lui faciliter la tache, augmenter 
Ie risque, que de parquer sa voiture dans un endroit 
a l'ecart, ou on puisse operer tout a l'aise. C'est 
aussi une augmentation du risque que de la mettre "en 
etat d'etre vOlee", en laissant par exemple la 
portiere ouverte et la cle sur Ie tableau de bord: 
Kingberg aurait dit que, de situation amorphe, .la 
situation devient alors specifiquement dangereuse et 
favorise Ie passage a l'acte. Dans certaines legisla
tions, comme Ie code de la route en Belgique, ce 
genre de favorisation du vol a ete erige en delit
obstacle: c'est un delit que de se mettre en etat 
d'etre victime, et c'est moins Ie delit qui est grave 
que toutes les consequences qu'il impliquera en cas 
de vol, puisque Ie vole sera responsable civilement 
de toutes les consequences du vol, meme pour les 
autres: Ie reproche penal rend la chose illicite et 
la souffrance condamnable. 

Le modele est lance: dans un souci d'efficacite, Ie 
legislateur peut etre tente de punir les victimes, 
independamment de toute provocation de la part de 
celles-ci: comme Ie disait Fran~ois dans une etuce 



de la fin des 
qu'elles sont 
leurs efforts 
d'effets". 

174 

ann~es soixante, "simplement parce 
apris tout fort bien plac~es pour que 

pour ~viter les d~lits soient suivis 

Un article d'une revue du Solliciteur gen~ral du 
Canada titrait r~cernrnent: liMa maison est un chateau
fort". Faut-il exiger que chacun construise d'une 
certaine maniere, barde sa maison d'obstacles et de 
systimes d'alarme, ne circule qu'en des temps normaux, 
avec des pr~cautions exceptionnelles, par exemple Ie 
port d'une armure, en dehors de quoi il se terrera 
chez lui en tremblant? 

Faut-il par exemple, en cas d'escroquerie, exiger que 
chacun fasse un usage normal de son intelligence, et 
considerer que s'il se fait prendre par plus malin 
que lui, ce sera sa faute s'il pouvait, par un 
controle normal, eviter d'etre victime? Faudra-t-il, 
dans ce cas, limiter l'infraction en fonction de 
cette exigence, et individualiser en fonction de la 
victime, ce qui veut dire faire prealablement l'exper
tise d'intelligence de la victime? Quid si la vic
time est une per sonne morale, par exemple une banque? 

J'ai pousse les exemples jusqu'a l'absurde, pour 
indiquer qu'il importe de serier les problimes. 

Le premier niveau qui preoccupe une societe, en 
matiire criminelle, est Ie niveau politique, c'est-a
dire les choix qu'il faut operer dans l'utilisation 
de ressources limitees. L'intervention du systime 
penal coute cher. II importe qu'elle se fasse a bon 
escient et de la maniire la plus rentable en termes 
economiques et humains. 

II n'est pas possible de decreter que si on ne prend 
pas un minimum de precautions, on se mettrait d'une 
certaine maniire "hors-la-loi", je veux dire: hors 
de la protec.tion de la loi, de la me me maniire qu'au 
Moyen Age lorsqu'on ne respectait pas les heures de 
guet, on risquait Ie "guetapens" (Leaute rappelle 
l'origine de ce mot dans un de ses livres), sans 
pouvoir esperer aucune intervention des gens d'armes. 
Actuellement, meme si on prend des risques inconsi
d~res, on trouvera normal que la societe deploie ses 
dispositifs de protection s'ils sont disponibles, meme 
si cela coute cher. Les choses pourraient cependant 
changer, en periode de rarefaction des ressources 
publiques. On pourrait imaginer qu'a l'image de l' 
intervention de guides de montagne pour les alpi
nistes imprudents, ou de celIe des pompiers en cas de 
hardiesse, une intervention financiire soit iemandee 
aux pe'rsonnes secourues. Cependant, s' il est vrai 
que la communaute ne devrait pas avoir a subir les 
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consequences d' imprudences graves, Ie probleme 
technique sera de determiner ce qui est imprudent, et 
Ie prcbleme humain de limiter la solidarite avec les 
personnes en detresse a ceux qui pourront en assumer 
les consequences. 

Le probleme technique se retrouve dans les mecanismes 
de droit civil, comme l'intervention de l'assurance. 
Ici, tout est question de contrat, de chose convenue 
avec les moyens dont on dispose. On retrouvera ce
pendant dans les conditions d'une assurance contre Ie 
vol, par exemple, certaines conceptions techniques de 
la prevention la plus adequate: ainsi, dans certains 
contrats, la protection de l'assurance ne jouera-t
elle que sir au moment de l'absence, tous les volets 
de la maison etaient clos, alors que l'opinion la 
plus generale - les etudes de Waller par exemple -
est que la prevention la plus efficace resulte de 
l'apparence de presence, et que des volets sont aise
ment maltrises par ~n voleur experimente. L'alarme 
pourrait devenir une exigence d'assurance: on voit 
apparaitre sur Ie marche des "packages" d'assurance, 
couplant l'assurance contre Ie vol, la location d'un 
materiel d'alarme, et Ie cout de l'entretien regulier 
de ce materiel. 

Pour les activites rentables, il est deja dans la 
pratique courante que l'entreprise organise un relais 
et un filtrage, a ses frais, avant l'intervention du 
systeme penal. Ainsi, une ban que s'equipera de dis
positifs de protection et fera-t-elle ap~el a des 
services de surveillance et de transports de fonds, 
qui ne couteront qu'indirectement aux clients de l' 
entreprise. De meme, depuis longtemps les grandes 
surfaces de vente recrutent des surveillants, et 
organisent collectivement la centralisation des 
renseignements. En Belgique par exemple, les princi
pales surfaces de vente sont reliees a un systeme 
informatise qui declenche .automatiquement, au tantieme 
signalement, la mise en alerte des parents s'il s'agit 
d'un mineur, ou l'information du Ministere public. 

L'intervention du systeme penal est rare dans cer
taines matieres economiques ou l'on considere que les 
agents economiques doivent prendre leurs responsabi
lites: ainsi r en matiere de cheques voles, les banques 
ont de plus en plus limite leur couverture, et l'uti
lisateur de cheques sait d'avance qu'un cheque est une 
arme dangereuse qui peut se retourner c~ntre lui en 
cas de vol. Les cartes de credit, jusqu'a present, 
echappent encore a cette tendance, a condition que Ie 
titulaire fasse des demarches immediates. 

Le systeme penal a donc tendance a etre utilise de 
maniere de plus en plus economique, pour ce qui en 
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"vaut la peine", pour les faits o~ on "n'y peut rien". 
Mais Ie probleme de savoir vraiment ce qui vaut la 
peine d'une intervention publique, et Ie probleme de 
determiner quel doit etre Ie comportement adequat de 
la victime potentielle resteront toujours largement 
irresolus. 

C'est ~ dire que Ie systeme de l'incrimination du fait 
d'etre victim~i ou de prendre Ie risque d'etre 
victime, ne peut etre utilise qu'exceptionnellement, 
pour limiter d'autorite des risques, ou une aggrava
tion des risques, intolerable. Ainsi, dans la plupart 
des pays, a-t-on impose, sous la menace de sanctions 
penales, Ie port de la ceinture de securite sur les 
sieges avant de la voiture, en sachant que dans cette 
situation, on attenuait les risques d'intervention de 
la securite sociale dans les neuf dixiemes des cas, 
meme si, dans Ie dernier dixieme - Ie cas d'incendie 
par exemple - on les aggravait. 

Le comportement de la victime ne peut 8tre pris en 
consideration que dans l'appreciation de la responsa-
bilite de l'auteur la provocation par exemple, 
encore que certains cas de provocation soient des in
fractions: ainsi de l'adultere - ou que dans les con
sequences civiles de l'infraction: par exemple, la 
plupart des pays qui ont instaure un systeme d'avance 
de l'indemnisation par les pouvoirs publics, ont 
prevu de tenir compte du comportement de la victime 
dans l'appreciation, en equite, de la solidarite que 
la communaute devait avoir avec la victime ou avec la 
famille: Ie systeme est fort voisin de celui de l'in
demnisation de la detention preventive injustifiee, 
qui n'est legitime que dans la mesure ou il s'agit 
d'un fonctionnement anormal des pouvoirs publics. 

II ne faudrait donc pas aller jusqu'a la limite des 
consequences de la logique victimologique. Une des 
premieres implications politiques de la logique 
victimologique avait ete de dire queil fallait faire 
sortir du droit penal les "crimes sans victime", 
c'est-a-dire les crimes sane plaignant: il ne £allait 
pas punir, par exemple, un crime ou une tentative de 
crime dont la victime est soi-merne: ainsi, l'alco
olisme, la toxicomanie, ou Ie suicide manque. Le droit 
penal n'etait pas Ie moyen adequat d'agir dans ces 
genres de domaines. De meme, Ie droit penal n'est 
pas Ie moyen adequat pour rendre vi~llantes les vic
times potentielles: les campagnes a ~nformation, sou
lignant· notamment les consequences civiles de son com
portement, et surtout la solidarite veritable, sont 
plus efficaces que l'interdiction, sous des sanctions 
penales, d'etre victime au de prendre Ie risque 
d' etre victime. 
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SUMMARY 

Must the Victim be Punished? 

The victimology studies have showed that the potential 
victim plays a role in the acting-out. The victimiza
tion statistics have added that the probability of 
personal victimization increases in accordance with 
life-style. 

The good side of the victimology studies is that they 
invite education of the potential victim in avoiding 
the precipitation of an acting-out. The 'bad side is 
the impression they give that the victim somehow is 
guilty of what happens to him or her. 

The good side of the victimization studies is to de
fine populations at risk, and situations to avoid in 
order to reduce the risk of being victimized. The bad 
side is to suggest the imposition on everybody of a 
lifestyle which excludes or lessens the victimization 
risk. 

The problem of criminal policy is to decide if a soci
ety may impose on its members regular habits and a 
lifestyle which limits victimizations, and, if so, if 
taking risks will be a crime. 

The penal law provides cases of sanctions against tak
ing victimization risks, but these prohibitions must 
remain exceptional, mainly when they should imply a 
way of life. Among other issues, it may for instance 
be justified to ask the victim to share some costs of 
the criminal justice system or to bear the tort. The 
principle must remain solidarity and protection of the 
society's members. 
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PE3IOME ,UOKJIA,I(A IIPO<'PECCOPA )!{OP)!{· KEJIJIEHC 

II HAnO JUt HAKA3ATb IIOTEFIIEBIIlErO ? II 

HCCJIe~OBaH11H no B11KT11MOJIOrHH nOKa3bIBaIOT, tITO nOBe~eHHe 
nOTeH~HaJIbHOrO nOTepneEmero HrpaeT onpe~eJIeHHYIO pOJIb 
npH nepexo~e K npecTynJIeHHIO. CTaTHtITHtIeCKHe ~aHHbIe 
no "BHKTHMH3a~HH" n('Ka3aJIH, tITO onpe~eJIeHHbIe BHmI 
nOBe~eHHH YBeJIHtIHBaIOT B03MO~HOCTb CTaTb nonepneBffiHM 
npecTynJIeHHH. 

B KatIeCTBe nOJIO~HTeJIbHOrO pe3YJIbTaTa 3THX HCCJIe~OBaHHH 
MO~HO YKa3aTb Ha TO, tITO nepBbIe HCCJIe~OBaHHH ~aJIH 
B03MO~HOCTb OoytIHTb JIIO~eH BeCTH ceOH TaK, tITOOhl YMeHbffiHTb 
PHCK CTaTb nOTepneBmHM. OTpH~aTeJIbHOH tIepTOH HBJIHeTCH 
TO, tITO nO~OOHoe nepeBocnHTaHHe HaBO~HTb Ha MbICJIb 0 TOM, 
HKOObI nOTepneBffiHH B onpe~eJIeHHOM CMbICJIe BHHOBeH., 

B ~pyroH rpynne HCCJIe~OBaHHH paCKpbWH, KaKHe rpynnhl 
HaCeJIeHHH nO~BepraIOTCH OCOOOH onaCHOCTH, a TaK~e BbmBH
JIH onpe~eJIeHHYIO rpynrry CHTya~HH, B KOTOPb~ onaCHOCTb 
CTaTb nOTepneBffiHM oOJIee BepOHTHO tIeM OObNHO. OTpH~a
TeJIbHbIM nC'CJIe~CTBHeM BbITeKaIOrn;HM H3 B. y. HCCJIe~OBaHHH 
MO~HO Ha3BaTb TO, tITO COrJIaCHO 3THM pe3YJIbTaTaM JIIO~11 

OOH3aHbi COOJIIO~aTb KaKOH-JIHOO oopa3 ~H3HH B ~eJIHX 
npe~ynpe~eHHH npecTynJIeHHH. 

Bonpoc 0 TOM, Mo~eT JIH OOrn;eCTBO TpeOOBaTb OT JIIO~eH 
COOJIIO~eHHH onpe~eJIeHHOrO oopa3a ~H3HH B ~eJIHX orpaHH
tIeHHH "BHKTHMH3a~HH" 11 KaKH8 P11CK11 MO~HO CtIHTaTb 
HenpaBOMepHbWH, pemaeT yrOJIOBHaH nOJIHTHKa. 

YrOJIOBHbIH KO~8KC ~aeT npHMepbl Toro, tITO nOBe~eHHe 
nOTepneBmero CtIHTaeTCH PHCKOBbIHHbW, HO HaKa3aHHe 
3a TaKoe nOBe~eHHe ~OJI~HO OCTaTbCH HCKJIIOtIHTeJIbHbW 
HBJIeHHeM, nOTOMY tITO 3TO MOJKeT npHBeCTH K HaBH3blBaHHIO 
onpe~eJIeHHOrO oopa3a ~H3HH. Bce-~e "IHor~a MO~HO 
CtIHTaTb cnpaBe~JIHBbW, tITOObl nOTepneBillliH nJIaTHJI ObI 
tIaCTb paCXO~OB CY~OHOrO npo~ecca. O~HaKO B OCHOBe 
~aHHOH nOJIHTHKH ~OJI~HO OblTb COJI11~apHOCTb 11 3aIIJ;HTa 
tIJIeHOB OOrn;eCTBa. 
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Crime Prevention: Some British Research Evidence 

My intention today is to describe to you some of the 
research on crime prevention issues which has been 
conducted within the Home Office, and to show how this 
has contributed to current pOlicies. 

Our working definition of crime prevention in the Home 
Office refers to anything which is done other than 
through the processes of detection, prosecution and 
treatment of offenders, with the direct or incidental 
objective of reducing the incidence of crime or pre
serving the peace. There is, of course, a distinction 
between preventive activities directed at offenders 
(or potential offenders), and that directed at (poten
tial) victims. Our concern here today is with the 
victim aspect, and I shall concentrate on this, though 
in practice the two aspects of the problem are inter
related. 

In the past, the answer to crime prevention has been 
sought at two levels. On the one hand, criminology 
has looked for the underlying causes of crime in so
cial, psychological and economic factors; the assump
tion is that if deprivations of these kinds can be 
reduced, then criminal behaviour will be reduced. But 
whatever reductions in crime may be achievable through 
such means will probably be only partial, and will 
certainly be slow. 

On the other hand the criminal justice system has been 
looked to as a more immediate instrument of crime pre
vention, particularly through the activities of the 
police. Most research shows that sentencing has lit
tle impact as far as re-offending is concerned, and 
the precise impact of policing is also rather doubt
ful. In general, the existence of the police appears 
to have some preventive effect, but there seems to be 
little scope for increasing this impact through chang
ing the level of patrol or other activity. 

More recently, interest has turned to an approach to 
crime prevention, which suggests that by analysing the 
situations in which specific crimes occur we shall 
find specific ways in which to reduce the opportuni
ties for those crimes. This "situational" approach 
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involves an analysis of the conditions and characteris
tics of specific crimes, development of measures which 
seem likely to have some effect on these conditions, 
and the implementation of these measures. Inherent in 
this approach is the concept of opportunity: rather 
than assuming that crime is committed mainly by pro
fessional criminals, it recognises that much offending 
is done by fairly ordinary people responding to the 
pressures and opportunities of particular times and 
places. 

A number of lessons about crime prevention have 
emerged from our recent British Crime Survey, a sample 
survey of experiences of crime and related issues, 
conducted at the start of 1982 and published earlier 
this year. The survey results illustrated very clear
ly how the pattern of crimes which occur reflects the 
opportunities available. 

One message of the survey was that the types of people 
who were most likely to be crime victims were those 
whose lifestyle provided the most opportunity. As
saults were suffered most by young single men who went 
out a lot in the evening, drank a lot, and themselves 
assaulted others. Autocrimes were suffered most by 
those who did most driving, who parked their vehicles 
on the street at night, lived in public housing and 
lived in inner city areas. 

A second message of the survey was that most crime 
goes-unreported to the police and that this is often 
because it is seen as trivial or that the police could 
do little about it if they knew. So much crime is 
trivial, committed on the spur of the moment, as op
portunities arise, often out of public view and by un
known offenders, and the police can, indeed, do little 
either to prevent or solve it. 

A third message was that burglary was the crime which 
worried people most (followed by street robbery) al
though it was by no means the most commonly experi
enced crime. 

A fourth message concerned the frequency of auto
crime, particularly thefts from vehicles, which were 
more cornmon than burglary. One in three of all pro
perty offences revealed by the survey involved a motor 
vehicle, reflecting the simple fact that there are a 
lot of vehicles to be broken into. 

A fifth message was in one sense discouraging: only 3% 
said they had sought crime prevention advice from the 
polic~ in the past year. 

The Survey emphasised that crime occurred where there 
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were opportunities for it to do so, that certain 
people are more vulnerable than others to certain 
crimes, that much crime is not reported and may not 
even be amenable to police action, that burglary is 
the crime which people are generally' most concerned 
about, that auto-crime accounts for a large proportion 
of crime, and that very few people currently turn to 
the police for crime prevention advice. Clear impli
cations are that (a) there is scope for much more 
preventive work by the police and that (b) the public 
themselves would take more steps to reduce crime op
portunities especially those most at risk of particu
lar crimes and that (c) there is good scope for situ
ational prevention. 

The nature of situational crime prevention will depend 
upon individual circumstances, but is likely to in
clude the following kinds of measures: 

a) Target hardening (locking things effectively) 

b) Target removal (not leaving things around) 

c) Removing the means to crime (such as guns) 

d) Reducing the payoff for crime (eg by property 
marking) 

e) Formal surveillance (by police or through neigh
bourhood watch) 

f) Natural surveillance (increasing the number of 
passers-by or overlooking windows) 

g) Employee surveillance (by caretakers, doormen, 
shop assistance etc. - including use of CCTV) 

h) Environmental management (regulating the social, 
rather than the physical environment - as at foot
ball grounds). 

To test the usefulness of situational analysis, the 
Home Office has mounted a number of studies of par
ticular offences. These have dealt with crimes such 
as robbery on the London underground railway, with 
vandalism in schools, with burglary in schools, with 
residential burglary, with violent offences in a city 
centre and with disturbances around licensed premises. 
Perhaps the most consistent theme to emerge from these 
studies has been the important role to be played by 
those with a managerial responsibility for buildings, 
public spaces, transport and so on. A further theme 
has been the importance of adequate co-ordination be
tween relevant agencies. 
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There are, of course, a number of objections to the 
situational approach to crime prevention. A major 
objection is t~at it may simply displace crime - to 
another place, another time, another method of commit
ting a crime, another victim or target, or another 
type of crime altogether. There is some evidence that 
displacement may be a problem with the more profes
sional criminal: some burglars, for example, do seem 
to seek opportunities for burglary whenever they may 
be found. But there is also evidence suggesting that 
many offences, committed more casually as the opportu
nity arises, can be prevented by removing those oppor
tunities without creating displacement. 

The trouble and expense of some preventive measures 
may not seem justifiable in relation to the perceived 
risk involved for many people. Consequently, it can 
be very difficult to change people's security behav
iour through mass publicity campaigns, which may do no 
more than remind them of risks of which they are al
ready aware. ~egislation might help, but can encoun
ter objections, as shown by the gun control issue in 
the USA. More may be achieved by persuading manufac
turers, retailers and those responsible for the man
agement of buildings, open spaces 'or public transport 
to remove spec Hic opportun i ti.~~ for cr ime where they 
have the power to do so. 

Other problems may arise in implementing a situational 
approach. There may, for example, be a conflict be
tween the demands of crime prevention and those of 
other priorities such as fire prevention. Or, staff 
may be unable or unwilling to take on the work 'or--
extra surveillance duties. Or it may be difficult to 
obtain necessary materials. Some preventive schemes 
require cooperation between two or more organisations; 
experience shows that this cannot be taken for 
granted, and particular care is needed to anticipate 
and tackle such problems. 

There are also objections to some situational measures 
because it is feared they will create an ugly, for
tress-like world, or because they restrict personal 
freedom. There may be no easy answers to some of 
these objections. From the visual point of view there 
are many non-secure buildings and environments of 
extreme ugliness, so there seems no reason why securi
ty should make for any worse design. 

Crime prevention has been a concern in the UK for many 
years, both for the police and for central government. 
Police officers have been given formal training in 
crime prevention at a government-run centre, and there 
is a permanent Home Office Committee on Crime Preven
tion which provides a forum for collaboration between 
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industry, commerce, insurance firms, trade unions and 
police forces. 

Current initiatives in crime prevention by the Home 
Office take particular account of 3 of the themes 
which I have referred to: the need for situational 
analysis, tailoring prevention to the exact nature of 
the crime; the need for greater public acceptance of 
their own responsibility for crime prevention; and the 
need for co-ordination and co-operation between dif
ferent organisations. 

Situational analysis. We shall continue these studies 
of the circumstances surrounding particular crimes, 
and also to encourage police forces to analyse their 
crime statistics in a similar manner so as to enable a 
more effective targeting of resources. 

Public responsibility. British police forces are now 
looking increasingly to improving their contact with 
the public and to encourage public involvement, in 
crime prevention, through community policing and, 
particularly now, through setting up neighbourhood 
watch schemes. American evidence suggests certain 
problems with such schemes, but they do seem to reduce 
fear of crime. 

Co-ordination. A national seminar was held last year, 
which aimed to encourage the development of inter
agency co-operation at local government level, so that 
not only police forces but also those responsible for 
health, housing, education and social services could 
identify their crime prevention role. This has gener
ated considerable interest and activity. 

Within the Home Office there is now a Crime Prevention 
Unit which will encourage this type of co-ordination 
as well as conducting the crime analyses mentioned 
above, co-ordinating police training cources, crime 
prevention publicity, and other activities. It will 
also be encouraging police forces and local government 
to conduct their own surveys similar to the British 
Crime Survey, so that they can target their resources 
most effectively. The next survey - in 1984 - will be 
looking at people's readiness to participate in various 
crime prevention activities. It will also look at the 
needs of victims for help and advice. 
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The Position within the Framework of the GORIs Legal 
System of a Party Injured OP Account of a Criminal Offence 

In conformity with the discussion guidelines of the 
organizers, this report concentrates on the (individ
ual) accounts of persons injured through criminal of
fences. In this context, however, the summary pres
ented here will seek to depict the legal position of 
the injured party as well as a number of trends direc
ted towards improving both the factual and juridical 
position of the injured party. 

The report deals with the following problems: 

1. The position of the injured party within the over
all system of criminal prosecution; 

2. The role of the injured party in the prevention of 
criminal offences; 

3. State compensation for the injured party; 

4. Other procedures serving the protection of the 
injured party. 

The report follows up on considerations and results of 
the XI. Congress of the International Penal Law 
Society (AIDP) which took place in 1974 in Budapest 
and the commensurate account prepared for this con
gress by the GDR section of the AIDF (cp. Revue Inter
national de Droit Penal 1973, No 1 et 2, pages 10-18). 
The following general findings may be taken as given: 

1. The general social and criminology policies in the 
GDR have exerted a positive influence on the deve
lopment of crime. The number of injured parties on 
account of criminal offences shows a steadily de
clining tendency (cp. Lekschas and others, Krimino
logie, Berlin 1983, page 183 ff). 

2. The juridical basic principles for determining the 
rights of the injured party have remained constant 
for years. The said provisions - in the event of 
bodily injury or death, moreover independent of 
penal law decisions - ensure the immediate care and 
protection of the injured party through performance 

I 
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in kind and financial assistance by the social or 
state insurance for all GDR citizens as well as to 
a very considerable extent also for all foreigners 
in the GDR. Protection against financial loss en
sues to a certain degree through obligatory insu
rance (i.e. the liability insurance of enterprises 
and persons) or through the conclusion of voluntary 
insurance policies by potentj~J. injury-causing 
parties or injured parties. 3~~~ of the problems 
cited in the 1974 national rep~.r. regarding the 
still inadequate compensation ot injured parties 
still apply today. 

3. Furthermore, the orientation in respect of the 
inter-relationship between penalty and reparations 
in several variants, equally regarding the decision 
concerning the award of damages within the frame
work of criminal proceedings has similarly not 
altered. 

I 

Penal legislation and penal law theories both under
line the special responsibility of the state to under
take all necessary measures for both the prevention 
and struggle against crime. Moreover, also emphasized 
is the fact that tackling this task is the responsibi
lity of the state organs and all citizens and 
their organizations (article 90, para. 2 of the Con
stitution). Such an alignment heeds - moreover, first 
and foremost, - the principle conformity of interests 
of the individual, the collective and society at large 
as well as the specific interests of citizens (and 
their collectives). Indeed, this is the more profound 
reason for transferring criminal prosecution to parti
cular state organs commensurately entrusted, equally 
also the recognition of so-called offences prosecuted 
only on petition of the injured party. However, the 
GDR's penal code does not entrust criminal prosecution 
solely to the injured party. Given the overall inte
rests of society the public prosecutor may also him
self undertake criminal prosecution. In practice this 
only rarely occurs. Offences prosecuted only on peti
tion of the injured parts are: negligent bodily harm, 
damage to personal and private property, unauthorized 
use of motor vehicles, proprietary offences vis-a-vis 
dependants and wilful bodily harm inflicted upon de
pendants (section 2 of the GDR's Penal Code - StGB). 
A petition can only be filed within extremely short 
periods. It may be revoked pending a judicial ruling. 
Where the injured party has entered a petition in 
respect of criminal prosecution criminal proceedings 
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are pursued as in the case of all offences. So-called 
private proceedings cannot be filed. Thus, the in
jured party can only end criminal prosecution by re
voking his applicat.ion. The injured party is unable 
to exert any direct influence on the decision of a 
state court. In this conjunction two special features 
must not be overlooked: 

a) Offences which can only be prosecuted on petition 
of the injured party are often not particularly seri
ous. In such contingencies the social courts can be 
entrusted to reach a decision. In such cases the per
missible social educational measures of the social 
courts orientate to a great extent towards a voluntary 
and acceptable solution of the conflict, for instance 
by reaching agreement in respect of an apology, a 
reparation etc. 

b) The very nature of criminal offences denotes seri
ous injury or endangering the interests and rights of 
others. According to the GDR's penal code such prose
cutable criminal offences are, for instance, defama
tion/ the violation of administrative stipulations -
all of which must be commonsurately differentiated. 
Generally speaking, offences relating to individual 
injured parties are almost always prosecuted following 
a petition entered by the injured party (to a social 
court). 

Thus, given minor legal offences the injured party can 
opt either for an informal or - a differentiated in 
kind - formal conflict solution. The informal solution 
is expressly recognized in penal law and, moreover, 
receives priority consideration. 

II 

In the case of serious infringements of law the in
jured party perceives without the slightest doubt that 
he must calIon the services of the state organs or 
institutions in order to obtain legal and social pro
tection. This thesis, however, does not denote that 
the injured party in every case only receives compen
sation in the wake of a valid court decision. 

Given death or health impairment the general social 
insurance immediately grants financial assistance or 
undertakes performance in kind for all workers and 
their families in order to guarantee medical care, 
including cures, sick-benefit payments etc. Moreover, 
such assistance is made available to every injured 
party in the widest sense of the word. It is common 
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practice for doctors to enquire as to the causes of 
health impairment. Indeed, this becomes obligatory 
particularly where the clinical picture indicates that 
the patient was a victim of attempted manslaughter. In 
such cases the doctor must report the circumstances to 
the competent ptblic health officer. 

Citizens who are neither workers nor employees, that 
is to say not socially insured, are covered by a very 
similar state insurance policy. Thus, one can say that 
all GDR citizens enjoy effective insurance protection 
in the one or other manner in the event of any kind of 
injury to life or health. There is also a further 
factor signifying additional protection of both the 
injured and injuring parties: 

a) EVery citizen may conclude a voluntary (addition
al) co~tract of insurance to cover damage to life and 
health. In the event of injury the injured party re
ceives higher sick-benefits, moreover the dependants 
receive additional payments stemming from a life assu
rance policy, in addition to the contributions ren
dered by the social resp. state insurance and the 
trade unicn. 

bj Certain institutions and persons are duty bound to 
conclude protective insurance, for instance enterpri
ses and motor vehicle owners. In such contingencies 
injured parties receive compensation in case of bodily 
injury and death, equally in the event of proprietary 
violations. Furthermore, every citizen is entitled to 
conclude a voluntary insurance to cover self-caused 
injury (combined accident and third paxty insurance). 
Motor vehicle owners are also able to settle - on a 
voluntary basis - for comprehensive insurance which 
provides the vehicle owner with sufficient insurance 
protection in the event of damag~ to his own vehicle 
irrespective of who caused the said damage. 

There is no or very little indication indeed that far
reaching insurance protection has served to promote a 
careless (dangerous, risky) pattern of behaviour or 
decisions favouring criminal offences; the latter con
tingency not applying above all because the offender 
is generally liable to recourse quite apart from other 
further-extending consequences including, inter alia 
disqualification from driving. 
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III 

According to the GDR's legal system the questions of 
punishment and compensation are very closely inter
meshed. In material penal law this connexion various
ly finds expression. 

1. Paragraph 24 of the GDR's Legal Code orients in 
the case of less serious offences to the advantages of 
material compensation as compared with punishment. 
Material responsibility de facto takes the place of 
punishment in terms of criminal law. The material 
responsibility is regarded as a sufficient "sanction". 
Apart from the court decision, namely the verdict, no 
other penalties are imposed. In legal language: cri
minal law measures are waived. 

Moreover, such an approach is much more evident still 
in the social courts. 

2. In the case of principal punishment without depri
vation of liberty, namely conviction on probation, the 
law decrees expressly that compensation in respect of 
injury caused by the offender shall become a main ele
ment of the probationary conditions as stipulated by 
the court. In such cases the verdict always lays down 
the extent to which compensation must be rendered 
during the probationary period. Default of this obli
gation generally leads to the revocation of probation, 
that is to say to the enforcement of deprivation of 
liberty as set out in the verdict. Such an obligation 
in respect of reparations is also stipulated in those 
contingencies where the injured party has not filed a 
petition in respect of compensation. 

3. The penalty meted out is determined to a certain 
degree by the behaviour of the offender vis-a.-vis the 
injured party, his positive action in compensating for 
the afflicted injury, equally given malicious refusal 
to render compensation, although the cited behavioural 
patterns are not the main criterium for punishment le
vels. In accordance with paragraphs 36 and 49 of the 
GDR penal code a direct relationship is established 
between the pecuniary circumstances and liability for 
damages. 

This material interrelationship between punishment and 
compensation also motivates direct consequences in 
terms of criminal law. These denote, first and fore
most, that legislation and jurisprudence both orient 
towards an interrelated, that is to say intermeshed 
decision in respect of punishment and claim to dama
ges. The criminal law code (stPO) contains several 
stipulations which enable and shall also make it ea-
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sier for the injured party to file a claim for damages 
during criminal proceedings. The injured party, in 
any case, enjoys an option. He is not obliged to file 
a claim for damages during criminal proceedings. More
over, nor can the public prosecutor file such a peti
tion. A civil suit brought to court excludes the pos
sibility of such a move during criminal proceedings. 
An action for damages within the framework of criminal 
proceedings greatly eases the position of the injured 
party (advance on costs, onus of proof etc.). Indeed, 
above ~11 precisely for this reason, a claim for dama
ges is, in practice, generally speaking lodged during 
the criminal proceedings. The stPO contains, in par
ticular, the following provisions: 

1. Where a criminal charge is preferred the injured 
party is informed of his legal possibilities during 
criminal proceedings. Usually, a claim for damages is 
drawn up in conjunction with preferring criminal char
ges. However, the injured party can opt to lodge a 
claim for damages at a later period, that is to say 
until the accused has been summoned to appear before 
court. However, a claim lodged later still may only 
be incorporated into the criminal proceedings given 
the consent of the accused. 

2. The injured party may enlist the services of a 
solicitor in order to have his claim for damages 
pressed on his behalf. 

3. In order to uphold his claim for damages the in
jured party need not appear in person during the main 
court proceedings. In the event of his apsence the 
claim for damages may be supported by the public pro~ 
secutor within the framework of legally permissible 
limits and heeded by the court in its decisions. 
Should the public prosecutor file a legal remedy 
against the court decision this shall also be effec
tive in favour of the injured party. 

In most proceedings the courts, in imposing sentence, 
also take a decision in respect of any claim for dama
ges. The courts have the following judicial rulings 
from which to select: 

a) The claim for damages is decided upon on the basis 
of grounds and nature. 

b) A decision in respect of a claim for damages is 
only taken on legal grounds if, at the time of the 
proceedings, the nature of the injury could not, as 
yet, be ascertained, for instance in cases of longer 
enduring health impairment. 
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c) A decision is taken regarding a claim for damages 
on the basis of grounds whereby the decision on the 
level of the claim for damages is assigned to the 
competent civil court. 

Summarizing, the said procedure may be evaluated thus: 

1. In practice an explicit connexion is usually estab
lished between criminal prosecution and compensation, 
moreover in particular where individuals have been 
injured and they are commensurately entitled to claim 
for damages from the accused (that is to say not in 
cases where insurance protection finds application). 

2. The injured party is given extensive assistance by 
the investigating organs, the public prosecutor and 
the court in upholding his claim. 

3. Generally speaking, the crimino10gical and court 
inquiries ensure an objective determination of the ac
tual injury caused by the accused. The judicial or
gans shall equally ensure that the right of the ac
cused to defence also prevails in respect of unjus
tified claims for damages. 

4. The undertaking to render compensation as an ele
ment of probation in the event of a sentence on proba
tion, equally given a suspended sentence on probation 
exerts a most positive influence on realizing the 
rights of the injured party. Conversely, in the case 
of prison sentences the chances of rapidly settling 
claims for damages are adversely affected. A fine is 
not imposed if this gives rise to serious economic 
difficulties for the accused and his family, equally 
where, as a consequence, claims for damages might not 
be met. 

5. The question regarding forms of compensation may 
be answered thus: in cases of compensation for injury 
in conjunction with less serious crimes keynote impor
tance accrues to compensation on mutually acceptable 
terms. Thus, the following applies to the social 
courts: "The undertaking of the citizen to render 
compensation for injuries caused ensues on terms ac
ceptable to the injured party" (sect. 28, para. 3 
Conflicts Commission Order - KKO). On a par with one 
another compensation is cited both in fiscal terms as 
well as through physical labour (sect. 28, para. I 
KKO). 

The same ideas are implicit in the stipulations re
garding a sentence on probation. Given criminal of
fences which have caused material injury the court 
decrees that the accused shall render fiscal compensa
ti~n, alternatively - given the assent of the injured 
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party - to reparation through his own physical labour 
(sect. 33, para. 3 StGB). In all other cases the in
juring party is condemned to render fiscal compensa
tion. 

6. The obligation to render compensation for inflict
ed injury concentrates on the replacement of material 
damages directly expressible in fiscal terms. Viola
tions of dignity and self-respect, similarly pain and 
well-being of man cannot be ascertained in such cate
gories. Commensurately, the GOR Civil Code (ZGB) of 
June 19, 1975 eliminated the term "compensation for 
personal suffering" (sect. 847, BGB - German Civil 
Code). On the contrary, in sect. 332, para. 3 the ZGB 
decrees an equalization payment as indemnification for 
certain restrictions on the injured party in partici
pating in social life, equally for resultant prejudice 
to the well-being of the injured party (cp. in this 
conjunction - verdicts of the Supreme Court of 
13.4.1982; in: Informationen des Obersten Gerichts 
1982, Nr. 4, pp 28, 31). 

IV 

There is no "Ombudsman" as such in the GOR. The func
tions he exercises in other countries are handled in 
the GOR partially by the public prosecutor, who is 
equally duty bound to ensure the observance of legal
ity, as well us by citizens at large who frequently 
approach the respective leading officials or superior 
organs, similarly through certain public bodies such 
as, for instance, the advisory boards of shops and 
restaurants. Citizens feeling themselves as injured 
parties may file a "petition" to these persons and 
bodies; moreover, their activities are by no means 
merely restricted to handling "complaints". They 
exist in order to implement the democratic co-determi
nation of the population in general. 

As regards doctor-patient relationships there natu
rally exist, on the one hand, the customary social 
insurance benefits. In addition, however, given 
medical negligence the doctor incurs further obliga
tions to the health service and is also liable for 
material compensation to the patient. 
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Devoting attention to the rights of an injured person 
on account of a criminal offence is a preoccupation of 
established law - moreover not only of criminal law 
but equally of numerous other legal fields. 

The obligation for compensation remains an element of 
the personal criminal law responsibility of the of
fender. In reality it is not always possible to award 
damages at a sufficient level, nor within a reasonable 
period because: 

a) a number of offences are either not cleared up at 
all or remain so for a longer time; 

b) the offender does not possess sufficient funds to 
compensate for the inflicted injury. 

The field of victimology considers, in particular, 
whether it is possible to render a contribution to 
both the prevention of and struggle against crime by 
means of special investigations into the personal 
characteristics and patterns of behaviour of the 
injured party, equally in regard to offender-victim 
relations. Indeed, victimology pursues a justified 
objective, for the palette of offender-victim rela
tions ranges from serious complicity to carelessness, 
even extending to complete non-involvement, for in
stance the behaviour of an injured pedestrian whilst 
crossing the road (inasmuch as the injuring party has 
committed an offence at all), alternatively, careless
ness on the part of the victim in the event of pro
prietary, also sexual offences, partially with tragic 
consequences. 

The relationship between offender and victim assumes a 
special nature where the injured party consciously 
pitted himself against the offender and incurred in
jury whilst resisting a criminal offence. In such 
contingencies it is both justifiable and necessary for 
an extended (insurance) protection of society to 
accrue to the injured party. 

However, victimology does become unscientific to the 
extent that efforts are undertaken to transfer bio
logically established or sociological theories of the 
causes of criminality, hitherto pertaining to the 
offender, in a mechanical manner to the injured party 
and to the offender-victim relationship. Indeed, the 
theory of the "malicious offender" as explanation for 
the existence and extension of crime is equally in
adequate when applied to the injured party. Natural
ly, through police or other forms of clearing up 
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crimes, for instance in the mass media, it is possible 
to prevent a specific criminal offence or to minimize 
its effects. The social phenomenon of "criminality" 
can be neither contained let alone eliminated by such 
means. It is not possible to sUbstitute social contra
dictions by individual contrarieties. Although a dis
missal in regard to the containment of criminality 
is explained by means of (individual) "social train
ing", the usefulness, indeed the necessity of clearing 
up "dangerous behaviour" is affirmed. As long as the 
social conditions (social contradictions) favouring 
criminality exist one should, wherever practicable, 
seek to eliminate all factors able to initiate "a 
sparking off effect" stimulating a crime and attract
ing criminal latency to a concrete object for explicit 
realization. 

This does not exclude the individual responsibility of 
the offender for - assuming penal responsibility, in 
addition accountability in the case of juveniles - man 
is responsible for his actions (irrespective of what 
one might think as regards human free will). There
fore, all measures are backed which strive for the 
elimination of concrete offence-stimulating condi
tions, which are directed towards encouraging such 
behavioural patterns and seek (if possible, in a far
reaching manner) to rule out injury to a human being 
on account of a criminal offence. This ensues in 
manifold ways in the GDR: enlightenment in regard to 
behaviour in road traffic; safeguarding property from 
theft (cellar, private homes, car, handbags, bicycles 
etc.). Simultaneously, such behaviour is stimulated 
which seeks the active prevention of criminal offen
ces, for instance through intervention in cases of 
rowdyism, theft, threats etc. that is to say actions 
testifying active solidarity with the injured party. 

However, the just cited problem transcends by far the 
field of criminality. It is, moreover, a general so
cial problem of interpersonal behaviour which can be 
resolved positively on the basis of socialist condi
tions of production. This is a long, historical pro
cess and incorporates such elements as assistance to 
neighbours, aid in cases of misfortune, catastrophes 
etc. 

As long as the objective (social) preconditions for 
criminality exist, that is to say education and moral 
have been unable to rule out crime it is of decisive 
importance to restrict the possibilities of success
fully conducted offences as much as possible and to 
make this fact abundantly clear to potential offend
ers. In this context, the certainty of a penalty 
plays a significant role, but only in second plac~, 
that is to say where offences themselves could not be 
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avoided. There exists a close interconnexion between 
both r.etarding lines. Knowledge in respect of the un
avoidability of discovery is a decisive influencing 
factor as regards opting for an offence. The "success" 
of proprietary offences is not merely "setting one's 
sights" on an object, but above all actual usage. If 
such a chance drops to zero, then the potential of
fender is bound to reconsider seriously his intention 
and perhaps change his mind. 

All these factors require that the people become aware 
of the possible ~angers arising through offences - in 
order to establish commensurate patterns of behaviour 
designed to exclude virtually all possible dangers. 
However, protection from dangers is all the greater 
the less criminality prevails in any given country, 
that is to say the safer streets, squares, parks, 
railways etc. are, moreover also the vigilance of the 
people, also the degree of qualification of the crimi
nal prosecution organs. 

Between 120 000 and 130 000 offences are committed an
nually in the GOR. Thus, criminality in our country 
remains "a massive, existent feature of negative so
cial behaviour" (Lekschas, inter alia, Kriminologie, 
loco cit., p. 52) but not a threatening characteris
tic. Although the material injury (only this element 
is heeded here) as a consequence of offences remains 
considerable, it is necessary to emphasize explicitly 
that particularly extensive damage arises in respect 
of social property especially through negligent of
fences, i.e., carelessly causing fires, collisions 
etc. 

Bearing in mind the avid discussions in other coun
tr ies it seems apporpr iate to note, in conclusion, 
that recommendations to potential injured parties to 
equip themselves with weapons, including guns (which, 
in turn stimulates the development of a whole indus
trial sector) are regarded as absolutely unsuitable. 
Their realization can only promote an escalation of 
force. 

Therefore, it is imperative to adhere to the fundamen
tal positions for preventing and combatting crime. 
Moreover, these very positions should be further en
hanced without tolerating one-sidedness - points jus
tifiably referred to in the concluding remarks of the 
discussion guide. 
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Teuvo Peltoniemi 

FAMILY VIOLENCE 

The concept of family violence 

The concept of family violence is still quite new. It 
is only in r.ecent years that the term has entered into 
wide usage in English: previously, more specific con
cepts such as battered children and battered women 
were used. 

The definitions of family violence vary. In the fol
lowing, family violence will be understood as the use 
of bodily violence or the threat of bodily violence, 
regardless of location, when the offender and the 
victim have a close emotional relationship with one 
another. In general, the parties to family violence 
are spouses, common-law spouses (or former spouses) or 
members of the same family (Peltoniemi 1983b). Many 
studies rely on a more limited definition. 

Family violence is a general concept for a variety of 
phenomena. In Diagram 1 the members of a family are 
divided into three generations, both as offenders and 
as victims. The diagram points out phenomena which -
such as fights between children - are rarely consi
dered family violence, even though logically they 
belong under the same heading. There are violent con
flicts between members of a family of all ages: the 
cells in Diagram 1 have their reflection in reality. 
This shows the prevalence of potential violence in the 
family. 

Diagr.am 1. Family violence by offender and victim 
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Prevalence of family violence 

Estimates of the prevalence of family violence vary 
widely. Data based on surveys are available from at 
least the United States, Finland and Sweden (Table 1). 

Table 1. The prevalence of physical family violence in the 
United states in 1976 and in Finland and Sweden in 1981 (%). 

Victim USA Finland Sweden 

Wife/common-law wife 12 10 7 

Husband/common-law husband 12 1 2 

Children and teen-agers 64 4 7 

Father or mother 18 0 1 

(N = 2 143) (N = 530) (N = 494) 

(Source: Straus & Gelles & Steinmetz 1980, Peltoniemi 1983b) 

During the year in question there had been physical 
family violence between spouses in at least 16 % of 
the American families; this includes even light slaps. 
There does not seem to be any essential difference in 
the prevalence of offences directed at women and men; 
there were about 12 % in each category, The prevalence 
of family violence directed against women appears to 
be about the same in the Scandinavian countries as in 
the united States. 

On the other hand there is a sharp difference in 
connection with child abuse. Child abuse was reported 
in 64 % of the US families but in only 4 % of the 
Finnish families and 7 % of the Swedish families. 
These comparisons draw attention to the feature that 
family violence is culture-bound. The same difference 
can also be found in the attitude towards child abuse 
and corporal punishment. In the spring of 1981 only 26 
% of the Swedish population supported corporal punish
ment. The corresponding figure for Finland was 47 % 
(Peltoniemi 1983a). There is a large difference when 
compared with the united States: in 1976 77 % of the 
American population considered the corporal punishment 
of children to be normal (Straus & Gelles & Steinmetz 
1980) . 
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Interest in family violence has appeared in three 
research orientations, 1) family sociology, 2) crimi
nological victimization research and 3) women studies. 
Most of the research on child abuse has been carried 
out in medicine and psychology. 

Research in family violence expanded in the United 
states for example for the reason that the Federal 
government established special bodies to study and 
deal with family violence as well as provide informa
tion on the subject. Se-veral million dollars were 
made available for this. The ac-tive role of the 
Federal government, however, has decreased during the 
Reagan administration (Tierney 1982). 

Criminology, women studies and family sociology remain 
the predominant orientations in this field. The two 
principle "schools of thought" can be discerned for 
example on the basis of the terminology used. Those 
who rely on women studies use the term "wife abuse" 
while other research refers to family violence. The 
differences are connected with a difference in inter
pretation of the reasons for and the typical charac
teristics of family violence, for example of the role 
of alcohol (Peltoniemi 1980 and 1982). Differences can 
also be found in the treatment systems. Family shel
ters can be divided into two main groups on the basis 
of their underlying philosophy: either feminist or 
social-welfare oriented (Peltoniemi 1983d). 

The differences between disciplines is also connected 
with a difference of views on the policy to be fol
lowed. Women studies have emphasized the criminal 
nature of family violence, the importance of the role 
of the court system and the significance of punish
ment. The other orientation, in turn, has preferred to 
look for features of social maladjustment, deviance 
and illnesses in family violence and have emphasized 
the significance of social welfare and mediation. 

The dividing line in the discussion on family violence 
is on the punishment - illness dimension. The follow
ing three points of view can be distinguished: 

only the victim is guilty 
both the offender and the victim are guilty 
only the offender is guilty. 
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Some theories emphasize the individual and group level 
more, \vhile others emphasize the level of society. 
The psychopathological theories which emphasize devi
ance are especially favoured by some psychiatrists 
(Snell & Rosenwald & Robey 1964). As the point of view 
is focused on the entire family, one comes to the 
psychological and social psychological primary group 
theories and views of family violence as an illness in 
family dynamics (Goode 1971) 

cultUral and structural theories tend towards sociolo
gy. The cultural theories consider family violence to 
be more of a disturbance in society and primary groups 
(Straus & Gelles & Steinmetz 1980). Structural theo
ries emphasize the criminal nature of family violence. 
On the other hand structural theories contain a large 
amount of psychoanalytical views of the process of the 
reflection of social inequality in everyday life (00-
bash & Dobash 1979). Thus the extreme explanatory 
theories of family violence in fact contain much of 
the same elements. 

Problems with the theories 

There has been little scientific work on demonstrating 
the validity of explanatory theories of family vio
lence. It is easy to present serious criticism of all 
of the theories. 

Researchers who have focused on deviant individuals 
should be surpised by how prevalent family violence 
actually is. Those who consider family violence to be 
a "disease" of the entire family should reconsider the 
justice of their view in the light of cases of family 
violence where the stronger party has tormented the 
other for years. Those who emphasize cultural differ
ences should consider why family violence is as wide
spread as it is in most cultures. Finally, those who 
offer a patriarchical society as the explanation have 
difficulties in explaining why violence is also direc
ted at men. 

The same difficulties underlined by Tornudd (1977) in 
his criticism of theories of the causes of criminality 
are to be found in theories explaining family vio
lence: no distinction is made between on one hand 
variations in the amount of criminality in different 
societies and at different times and on the other hand 
the reasons why a certain individual becomes engaged 
in criminality. There can be differences between dif
ferent countries in the prevalence of family violence 
even though on the individual level the same situa
tional factors lead to family violence.-
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Family violence theories are still on quite a simple 
level. The situation is similar to that which existed 
for decades in the search for theories explaining 
alcoholism: only gradually has the view won ground in 
alcohol research that it is more a question of a 
bundle of different alcohol-related problems that of 
one single alcoholism problem. The same may happen 
with family violence research (Peltoniemi 1983b). 

For example in Canada assistance systems for family 
violence form the bulk of all attempts to help vic
tims. The break-down of 71 systems is: 

18 crisis intervention systems 
16 shelters 
16 systems for legal assistance for victims 
11 rape-crisis centres 

6 compensation systems 
.4 self-help systems 

(Norquay & Weiler 1981). , 

The shelters form the oldest system. They are in a 
period of transition. Tierney (1982) differentiates 
between three sectors in this process of transition: 
1) the-social welfare focus increases and the emphasis 
on feminism decreases, 2) the understanding of the 
family violence problem becomes more medically orien
ted, more professional, more non-political and empha
sizes the individual more, and 3) official social 
welfare organizations come up as the supporters of the 
shelter movement. 

In social welfare and health administration, family 
violence does not receive very much attention, with 
the exception of the care of intoxicant abusers (Pel
toniemi & Aromaa 1982; Freeman 1979). The oldest and 
widest spread system for dealing with family violence 
is the police, which meets with the phenomenon in 
connection with family disturbance calls. Most of 
these calls are related to family violence (McClintock 
1978; Peltoniemi 1980; Berk & Loseke 1981). 

In the work of the police, systems of intervention 
called crisis intervention have been developed for 
dealing with family violence. Most of these systems 
are joint attempts by the police and social welfare or 
psychiatric health care, but there are also other 
combinations (Levens & Dutton 1980). Broad experiments 
with crisis intervention have been carried out in for 
example New York (Bard & Zacker 1971), London, Ontario 
(Jaffe & Thompson 1979), Vancouver, British Columbia 
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(Levens & Dutton 1980) and Hannover, in West Germany 
(Wilhelm - Reiss 1980). A similar experiment is also 
being planned in Helsinki (Peltoniemi 1980). 

'fhe police have adopted a positive attitude towards 
crisis intervention. Such systems take care of unplea
sant duties which otherwise would have fallen to the 
police. In general, the systems appear to be promising 
(Norquay & Weiler 1981). 

The court system 

In opposition to the general attitude of the police 
and the courts that family violence is a "private 
matter", there has been increasing demands that family 
violence should be brought more and more into the 
criminal justice system; more charges should be 
raised. This would mean an emphasis of the law-and
order role of the police and the courts. 

In Norway and Denmark the position of rape victims has 
been improved in police investigations and in the 
court process. Feminists have also demanded that the 
evidence requirements be lowered in dealing with fami
ly violence in court (Ekselius 1982). 

The tightening of legislation on family violence is a 
reaction to intervention-oriented activity. Interven
tion is based on the view that the legal attitude 
towards family violence should be softened (Constanti
no 1981). In the United States many judges have adopt
ed the view that family violence is not an offence, 
and that it is something that should be transferred to 
social welfare. The establishment of family courts 
signifies what amounts to a type of decriminalization 
(McGrath 1979). 

In Finland, for example, petty and ordinary assaults 
(other than those directed at children) are primarily 
complainant offences if the offence takes place at 
home. However, if the offence takes place in public 
(for example, on a street), the prosecutor can raise 
charges for the offence regardless of the wishes of 
the complainant -even if it is a case of a husband 
and wife. Similar legislation on complainant offences 
was in force in Sweden until the beginning of 1982, at 
which time the special provisions were repealed. The 
reason for this repeal in Sweden was the idea that in 
this way the law would give a clear prohibition 
against assault no matter where it occurs (Ekselius 
1982). The opponents of the reform, in turn, referred 
to views according to which more and more offences 
should be considered complainant offences, and in 
general people should be given a greater right to 
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agree themselves on how compensation for the offence 
should be dealt with outside of the criminal justice 
system (Fattah 1979). 

The police and the courts point out that, for them, 
family violence is a difficult matter: many victims 
themselves do not seem to know what they want, and 
strict adherence to the law may lead to a situation in 
which the interests of neither party nor even of soci
ety are considered (Parnas 1973). It is very rarely 
that the victims of family violence consider punish
ment as a solution to the situation, and the majority 
would not want the case to come to court (Peltoniemi 
1980). In general, the Finnish population would prefer 
an expansion of the scope of complainant offences 
rather than a restriction of it along the lines that 
took place in Sweden (Peltoniemi 1983c). 

Future developments 

In fa~ily violence, it is a question of a matter where 
the general sense of justice is shaken by the complex
ity of the phenomenon. The right of the state to 
int~rfere in the private life of citizens is under 
consideration, and the questions of the presentation 
of evidence and of legal safeguards are problematic. 

According to Persson (1981), in the discussion on rape 
the two opposing parties in Sweden are the liberal 
criminal policy of the 1960s and the harder line of 
the women's movement of the 1970s. Persson states that 
the liberal criminal policy pays justified attention 
to the offenders, and demands more humane measures for 
them. In this, the victim is left with less attention. 
The women's movement, in turn, focuses almost solely 
on the position of the victim. On one hand, it is a 
question of attitudes based on populist and sponta
neous adoption of positions, on the other hand it is a 
question of a long-term discerning criminal pOlicy. 

The evaluation of future developments in family vio
lence is rendered difficult by the strong emotional 
charge that is tied to the phenomenon. Behind this 
emotional charge is the conflict between the private 
nature of family violence and the interests of socie
ty. Another factor is the development of family vio
lence into an ideological problem, especially in rela
tionship to feminist and equality issues. For this 
reasons, diverging measures have been suggested in 
dealing with it. For example in Canada and Sweden 
there are simultaneous proposals both for layman me
diation in ordinary assaults and for always dealing 
with family assaults as an offence. 
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A mapping of the ways of dealing with family violence 
shows that the focus is on helping the victim. Even 
so, the criticism that the victim of family violence 
is being forgotten is still justified. For example, in 
most schemes for compensation they are specifically 
mentioned as a special group which is not covered 
(Schechter 1981). It was not until the 1980s that more 
attention is again being given to the other party, the 
offender; various self-help groups are being estab
lished (Myers 1981; Soler & Martin 1981). Even so, 
most of the self-help groups as well as crisis tele
phone systems are directed at the victims of family 
violence (Norquay & Weiler 1981). 

But no matter whether one continues in the development 
of ways of dealing with family violence along the 
lines of treatment or of punishment, family violence 
cannot be isolated from social welfare, health care or 
the court system, nor from their common problems; even 
less should shelters or legislation on assault be 
considered the only solution. In both criminal policy 
and social policy measures one must simultaneously 
take into consideration the victim, the offender and 
society as well as the interrelationship between these 
three. 
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SOMY~IRE 

La violence familiale et la politique criminelle 

Dans l'article une analyse est faite de la violence 
familiale comme phenomene social ainsi que de la re
cherche et des mesures qui s'y r.apportent. 

Le concept general de violence familiale comprenant 
differentes formes de violence exercee dans Ie milieu 
familial n'a ete cree que dans les annees 1980. Les 
mauvais traitements des enfants etaient actuels deja 
dans les annees 1940 et les violences infligees aux 
femmes ont suscite d'importants debats publics a par
tir des annees 1970. A la base de ces discussions ne 
se trouvent pas seulement l'evolution de la position 
de la.femme et de celIe de l'enfant, mais aussi des 
mouvements spontanes de certains groupes (feministes, 
entre autres), ainsi que des organisations volon
tai~s d'assistance aux alcooliques et aux drogues et 
des projets de reforme se rapportant aux services 
sociaux et aux juridictions. 

Quand on a pris conscience de la violence familiale 
comme probleme social, on s'est apersu qu'il s'agit 
d'un phenomene relativement repandu et non pas seule
ment d'un comportement exceptionnel. Ainsi on a estime 
en Finlande, que des actes de violence familiale se 
produisent dans 12 pour cent des familIes. 

La recherche concernant la violence familiale est 
recente. La plupart des etudes ont ete publiees aux 
Etats-Unis et en Grande-Bretagne, mais Ie sujet a 
aussi ete traite au Canada, en Finlande et en Norvege. 
L'analyse theorique du phenomene est seulement en 
train d'etre elaboree. On peut discerner quatre 
groupes de theories plus ou moins coherents: les 
theories psychopathologiques, psychodynamiques, cultu
relIes et structurelles. Ces theories se rapportent 
en me me temps partiellement a differents domaines 
scientifiques. 

Les approches les plus importantes de la recherche 
sont la recherche victimologique (dans Ie cadre de la 
criminologie), la sociologie de la famille et la re
cherche axee sur la condition de la femme. Les deux 
premieres mettent l'accent sur l'aspect global de la 
violence familiale, tandis que la troisieme insiste 
sur Ie role de la femme comme victime. Ces differents 
points de vue se retrouvent dans les mesures re
commandees: la troisieme conception souligne la 
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nature criminelle de la violence familiale, tandis que 
les deux autres font appel a des methodes de traite
ment et de conciliation. 

A la fin de l'article Ie role des refuges pour femmes/ 
hommes battu(e)s et leurs enfants, des systemes d'in
tervention de crise et de l'appareil judiciaire dans 
l'ensemble des mesures se rapportant a la violence 
familiale est examine, entre autres du point de vue de 
la politique criminelle. 
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PE3IOME CTATbM 
"BMKTMMHMI IIOJlliTMKA B EBPOIIE" 
r. Scrroo, @HH~HH~HH 
30.10. - 2.11.1983 r. 

TeYBO IIe~ToHHeMH 
6.10.1983 r. 

CTaTbR paccMaTpHBaeT rrpoo~eMY rrpeBpa~eHHH HaCH~HH B ce~ 
Me~HhlX OTHomeHHHX B cO~Ha~bHyro rrpoo~eMY, Hcc~e~OBaHHH 
rro ~aHHo~ rrpoo~eMaTHKe H pa3~H~Hhle CHCTeMhl rro~xo~a K 
He~. 

"HaCH~He B ceMe~HhlX oTHomeHHHx" CTa~o OO~HM rrOHHTHeM 
TO~bKO B 1980-hle rO~hl. ~aHHoe rrOHHTHe OXBaThlBaeT pa3-
~H~Hhle ~OPMhl HaCH~HH ceMe~HhlX oTHomeHH~. M3 3THX ~OpM 
HaCH~bCTBeHHoe HaKa3aHHe ~eTe~ rrpHB~eK~o _B.HHMaHHe yJKe. B 
1940-hle rO~hl. C 1970-hlX rO~OB Be~eTCH oomHpHaH ~HCKYC
CHH 0 HaCH~HH Ha~ ~eH~HHaMH. B OCHOBe ~HCKYCCHH ~e~HT 
H3MeHeHHe oo~ecTBeHHoro rro~o~eHHH ~eH~HH H ~eTe~, HO 
Ta~e H ~eHTe~bHocTb pa3~H~HhlX laKTHBHcTCKHX" opraHH-
3a~H~ KaK Harrp. weMHHHcTH~ecKoro ~BH~eHHH, ~oOPOBO~b
HhlX opraHH3a~H~ rrOMO~H orr~HHHBmHM, BK~ro~aH H ~eHTe~b
HOCTb rro pa3BHTHro C~yJK6hl cO~Ha~bHo-3KoHoMH~ecKo~ rrOMO
~H H roCTH~HH. 

YCTaHoB~eHO, ~TO HaCH~He B ceMe~HhlX OTHomeHHHX HB~HeTCH 
~OBO~bHO OO~HM HB~eHHeM H OTHID~b He MCK~ro~eHHeM. Harrp. 
B ~HH~HH~MH paC~MTaHO, ~TO rrpMeHeHMe HaCM~MH B pa3pe
meHMH ceMe~HhlX KOH~~MKTOB xapaKTepHO ~~H 12% OT oo~ero 
KO~M~eCTBa ceMe~cTB. 

BO~bme Bcero Hcc~e~oBaHH~ 0 HaCM~MM B ceMe~HhlX OTHome
HMHX rrpoBe~eHo B CiliA H B Be~HKoopMTaHHH. KpoMe Toro rro
~ooHhle Hcc~e~oBaHHH c~e~aHhl M B KaHa~e, ~HH~HH~MM M B 
HopBerHH. 

TeopeTH~eCKMe OCHOBhl M3y~eHHH ~aHHo~ rrpoo~eMaTMKM TO~bKO 
O~OPM~HroTCH. Cpe~H TeopeTM~ecKHx KOH~err~H~ MO~HO pa3-
~M~aTb ~eThlpe HarrpB~eHMH: rrCMxorraTo~orM~eCKHe H rrcMxo~M
HaMM~eCKHe rro~xo~hl M rro~xo~hl opMeHTMpoBaBmMecH Ha Ky~b
TypHhle ocooeHHocTM H~H Ha CTpyKTypy oo~ecTBa. STH Ha
rrpaB~eHHH HB~HroTCH o~HoBpeMeHHo H oTpa~eHMHMH pa3~M~HhlX 
HaYK. Ba~He~mHe crrocoohl M3y~eHHH rrpoo~eMaTMKH CYTb 
c~e~yro~Me - KPHMHHo~orM~ecKoe M3y~eHMe rroTeprreBmMx, M3-
y~eHHe CO~Mo~orHH ceMbH H Mcc~e~OBaHHe rro~o~eHMH ~eH
~HH. ~Ba rrepBhlX crroco6a rro~~epKMBaroT oO~Me rro~o~eHMH 
rrpoo~eMhl, B TO BpeMH KaK B ncc~e~oBaHHHX ITO~O~eHHH ~eH
~HH oopa~aroT r~aBHoe BHHMaHHe Ha PO~b rrOTeprreBmero. 
Pa3~H~Hhle B3r~H~hl oTpa~aroTcH H B CHCTeMax rro~xo~a K pa3-
pemeHHro rrpoo~eMhl HaCH~HH B ceMe~HhlX o THomeHHHX , rroc~e~-
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Hee HanpaB~eHHe HCC~e~OBaHHE nO~~epKHBaeT KpHMHHa~~HhlH 
XapaKTep HaCH~HE, a ~Ba nepBhlX Tpe6yroT paCCMOTpeHHE 
rrpo6~eM ~e~eHHE H npHMHpeHHE. 

B KOH~e CTaT~H paCCMaTpHBaeTCE SHa~eHHe 06~eCTBeHHhlX 
npHIDTOB, CHCTeM HHTepBeH~HH BO BpeME KpHSHca H npaBO
BhlX y~pe~~eHHH B paspemeHHH npo6~eM HaCH~HE B ceMeHHhlX 
OTHomeHHEX, a Ta~e COOTHomeHHe 3THX HHCTaH~HH C KpH
MHHa~~HOH nO~HTHKOH. 
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ANNEX IV 
REPORTS OF THE WORKING GROUPS 

Working group I The Criminal Justice System and 
Compensation 

Groupe de travail II Le systeme penal et l'indemni
sat ion des victimes 

Working group III Parallel Systems Outside the Crim
inal Justice System 

Working group IV The Role of the Victim in Crime 
Prevention 
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Report of Working Group 1: 
The Criminal Justice System and Compensation 

The Setup and Task of the Working Group 

The members of the group represented four Socialist 
countries (Bulgaria, Czechoslovakia, Poland and Yugos
lavia) and three non-socialist countries (Austria, the 
Federal Republic of Germany and Finland). This setup 
provided an excellent possibility for comparison be
tween legal systems with different political and so
cioeconomic principles and traditions. While taking' 
these cultural differences into account, the group 
stcived to come up with a number of victim policy re
commendations that would be applicable to all legal 
systems represented in the group. The members of the 
group reviewed the existing legislation and legal 
practice as well as pending reform proposals concern
ing the status of crime victims in each country. On 
the basis of this knowledge and experience, the group 
finally formulated its policy recommendations. 

Outline of the Report 

In shaping a comprehensive victim policy, the issue of 
restitution is a concern which inevitably links the 
criminal justice system with civil claims and other 
compensatory schemes. Thus it seems useful to discuss 
the victim's position in the legal system as a whole, 
instead of limiting oneself to the confines of the 
criminal justice system. A truly international and 
intercultural approach makes it necessary to view vic
tim policy from a perspective large enough to embrace 
all existing legal models of regulating the victim's 
position. Consequently, the group studied the victim's 
legal position from four different standpoints: 

1) the interaction of individual victims and the cri
minal justice system; 

2) procedural aspects of the victim's legal position; 

3) substantive aspects of the victim's legal position; 

and 

4) compensation of damages sustained by the victim. 
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The Interaction Between the Individual Victim and the 
Criminal Justice System 

The group did not go into the depths of discussing the 
ethical justification of the criminal justice system. 
Nevertheless, it was noted that in the present-day 
social and legal reality, both crime vic!tims and the 
criminal justice system need one another. The struggle 
against crime is important for society as a whole. 
This is why an individual victim is obliged to help 
the criminal justice system in its task. On the other 
hand, a victimized individual, as a member of society, 
has a human right to voice his grievance in the social' 
environment. The criminal justice system is helping 
the victim to do this in a manner more civilized and 
coherent than private vengeance. This symbiotic inter
action between the victim and the criminal justice 
system can be condensed into the following outline: 

The victim in assisting the criminal justice system 
- reports the offence 
- serves as a source of information and evidence 
- participates in the forensic psychodrama (the 

criminal tr ial) 

The criminal justice system in assisting the victim 
- ascertains the guilty person and the grounds for 

legal claims against him 
- channels and legitimizes the victim's emotional need 

for vengeance 
- offers a setting for claiming restitution 

Procedural Aspects of the Victim's Legal Position 

It was noted that the victim has both rights and du
ties as far as the judicial procedure is concerned. 
The victim plays a double role: he is an instrument in 
the truth-finding process as well as an agent assert
ing his personal rights. In all systems compared there 
is a clear tendency to give the victim a more active 
role in the proceedings. 

The complexity of litigation is a well-known problem. 
Attempts have been made to solve this by providing the 
victim with better information about his rights, by 
trying to simplify legal language and procedures, and 
by offering adequate counselling and legal aid. The 
victim's status in giving evidence is under debate in 
some systems; e.g. what kind of corraboration is 
needed for the account of a victim of family violence? 
The victim is protected in his position as a party to 
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the proceedings: consideration is given to intimacies 
by allowing restrictions on the publicity of the 
trial, and exclusionary rules are applied in order to 
prevent incrimination of the victim or his close rela
tives. It was considered important to show sensitivity 
towards the mental trauma of the victim in the course 
of the judicial process, but not to the extent of 
endangering the procedural ~ights of the accused. 

Substantive Aspects of the Victim's Legal position 

It was emphasized that the interaction between the 
victim and the offender, as it is manifested before, . 
during or after the criminal act (provocation, induce
ment, curbing the damages, assistance to the injured) 
must be taken into account as a relevant factor for 
the criminal judgement. The recognition of this inter
dependency makes a profound psychological impact on 
the subsequent behaviour of the parties involved. At 
the same time, it exemplifies the sociopsychological 
finding that it sometimes depends on chance which 
individual ends up as the accused and which will be 
defined as a victim. 

In nearly all the systems compared, particular offen
ces are somehow categorized according to how the man
ner of initiating charges is regulated. Even though 
there was diversity in terms and details, the follow
ing main categories could be distinguished: 

1) offences subject to private prosecution (e.g. vio
lations of honour and petty assaults) 

2) offences prosecuted ex officio if the consent of 
the victim is given (complainant or consent-bound 
offences, e.g. property offences committed by close 
relatives of the victim) 

3) offences subject to public prosecution regardless 
of the victim's own view (most other offences). 

Of the countries represented in the Working Group, 
only in Czechoslovakia goes the system of public pro
secution prevail without exception. In some countries 
the trend seems to go in the direction of increasing 
the scope of private prosecution and consent-bound 
prosecution. The underlying philosophy behind this 
trend is to activate the victim, to enable him to look 
after his own best interests on his own terms. The 
only misgiving in the face of increasing the victim's 
prosecutorial autonomy is the danger of exposing the 
victim to undue outside pressure to drop charges. 
Various schemes were mentioned that seek to secure the 
intervention of a public prosecutor in cases where the 
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interests of justice or the victim himself (herself) 
so required. 

As a rule, the prosecutorial role of the victim in the 
criminal process is subsidiary, i.e. the victim can 
present charges only in cases where the public prose
cutor has failed to do so. In Poland, a law reform has 
recently been proposed to this effect. There are also 
countries where the victim is ves~ed with an indepen
dent right of prosecution parallel to that of the pub
lic prosecutor. To an overwhelming extent, however, 
the aim of the victim's participation in the proceed
ings is restorative by nature. 

Compensation of Damages Sustained by the Victim 

In each country compared, the main rule prescribes 
that it is primarily the offender who is liable to . 
compensate damages sustained by the victim of a crimi
nal act. As a rule, the civil claim can be filed in 
connection with the criminal trial (the principle of 
adhesion). In Czechoslovakia, the public prosecutor 
may even independently present compensatory claims on 
behalf of the victim. In Poland, also, it has been 
proposed that compensation may be facultatively ad
judged by the court on behalf of the victim, even if 
he or she did not file a claim him(her)self. 

In some systems civil claims may, at the discretion of 
the criminal court, be separated and transferrred to 
civil procedure. It was feared that such a possibility 
might sometimes be misused for the convenience of the 
judges, at the expense of the victim's interest in a 
speedy and simple adjudication of his or her claims. 

The most profound difference between the Socialist and 
the non-socialist systems appeared to lie in the ques
tion of subsidiary state compensation for victims of 
crimes. In the Socialist countries, the citizen is 
protected against most kinds of victimisation in the 
framework of general social welfare, implemented by 
the state as well as trade unions. Insurance policies 
at low rates are easily made available to all citi
zens. In the non-socialist countries, again, special 
state compensation schemes have been initiated as part 
of the crime control policy. For the time being, these 
schemes only cover economic losses caused through 
crimes of violence (in Finland, also through property 
offences committed by institutionalized persons while 
outside of the institution; e.g. prisoners on a fur
lough). There is a notable tendency to widen the 
scope of compensation as well as the circle of benefi-
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ciaries (e.g. to foreign nationals). On the other 
hand, an overly inclusive system of state compensation 
was feared to give rise to considerable abuse. It was 
agreed that state compensation should always remain 
subsidiary to the offender's own liability, with the 
exception of advance payments in cases of urgent imme
diate need. The possioilities of adjusting the amounts 
of compensation, e.g. by setting upper limits, was 
discussed at length. 

It was further pointed out that the offender ought to 
be encouraged, if possible, to make restitution on a 
voluntary basis. Especially in Bulgaria, this was re
garded as a good means of bringing the offender back 
to his place in society. 

policy recommendation 

Many of the following recommendations do not necessa
rily call for legislative action. A re-evaluation of 
the present practice in dealing with crime victims is 
often equally important. These recommendations ought 
to be regarded as discussion guidelines for victimolo
gical research and further development of victim poli
cy in Europe. 

A. Procedural Aspects of the Victim's position 

1. The victim must be effectively informed about his 
or her rights. 

2. The necessary legal aid must be extended to the 
victim. 

3. Overly complex legislation should be avoided and 
legal procedures should be simplified if possible. 

4. The victim should be given more independence and 
legal guarantees in the initiation and conduct of 
the criminal process. 

5. The victim should be guaranteed a more active role 
in the judicial proceedings. 

6. The victim has a duty to co-operate in the truth
finding of the judicial process but not at the risk 
of incriminating himself or herself or his or her 
close relatives. 

7. Psychologically traumatizing measures should be 
avoided in the judicial process, insofar as they 
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are not necessitated by the procedural rights of 
the accused. 

B. Substantive Aspects of the Victim's position 

8. The victim-offender relationship must be seen in 
terms of mutual interaction. The victim's provoca
tive behaviour as well as the offender's attempts 
to curb the scope of damage or assist the persons 
victimized should be viewed as circumstances to be 
taken into account in the assessment of the offend
er's penalty. 

9. Possibilities ought to be studied of transferring 
more offences from public prosecution to private 
prosecution or, alternatively, of having the scope 
of public prosecution subjected to the consent of 
the victim. 

10. Increases in the victim's prosecutorial autonomy 
ought to be coupled with schemes geared to defend
ing the interests of justice in cases where undue 
pressure is exerted on the victim to waive char
ges. 

11. The victim should always maintain a subsidiary 
right of prosecution in cases where the public 
prosecutor declines to prosecute. 

C. Compensation of Damages 

12. The offender should primarily be responsible for 
the recovery of the damages to the victim. The 
state should offer compensation from public funds 
a) to satisfy the immediate needs of the victim and 
b) as subsidiary help in situations where no resti
tution is obtainable from the offender and the 
circumstances of the victim clearly call for such 
assistance. 

13. Enforcement of the offender's civil liability 
should be made more effective. 

14. Simple civil claims should be adjudicated in con
nection with the criminal trial, insofar as it is 
possible without harming the right of the accused 
person to a speedy trial. Complex claims may be 
separated into independent civil suits. Such a 
separation should not take place for reasons of 
convenience only, if the victim is opposed to such 
a solution. 
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State compensation schemes should, as far as possi
ble, accomodate the general principles of indemni
fication to the exigencies of social welfare think
ing. As a rule, compensation should strive for full 
recovery of all factual losses sustained. In cases 
of limited resources, priority should be given to 
the actual needs of a victim in real distress. 

Subsidiary state compensation should not be limited 
to crimes of violence alone. Such schemes should 
extend to other types of victimisation as well, if 
compensation is really needed and it is regarded as 
equitable in view of the circumstances at hand. 

The law of indemnification should be further deve
loped to the effect of extending liability to all 
kinds of material and immaterial suffering sus
tained as a result of criminal victimisation. 

18. The victim's right to compensation must not be 
frustrated as a result of decriminalisation poli
cies. 

D. Access to Relevant Statistics and Other Information 

19. Relevant statistics and other information on the 
status of victims and their claims should be made 
available in order to facilitata victimological 
research and the further development of criminal 
policy. 

-I 



- -----------

219 

Rapport du deuxieme groupe de travail: 
Le systeme penal et l'indemnisation des victimes 

A. Remargues concernant Ie stade preliminaire de l'affaire 
de la victime 

.. 

L'acces a la justice 

Le probleme de l'indemnisation de la victime se pose 
des les premieres constatations faites dans son 
affaire, parce que la decision de la victime de faire 
valoir ses droits ou de se desister d'une action sera 
souvent basee sur ses premiers contacts avec la 
police. Une attitude indifferente ou hostile du poli
cier auquel la victime explique .son cas et Ie carac
tere dramatique du cadre dans lequel elle est ac
cueillie peuvent la decourager a faire les demarches 
necessaires pour obtenir Ie dedommagement. 

II faudrait sensibiliser la police, Ie Parquet et 
aussi les juges au probleme de l'accueil de la vic
time. Dans ce contexte, ce n'est pas seulement l'at
titude des interlocuteurs de la victim~ qui est im
portante, mais aussi par exemple la qualite des locaux 
ou elle est regue. 

Le manque d'information 

Dans un nombre considerable de cas la victime connait 
mal ses droits. II appartient a la police et aux 
magistrats d'informer la victime, entre autres sur les 
differentes voies qu'elle peut utiliser pour obtenir 
la reparation du prejudice (par exemple la voie penale, 
civile, administrative, la conciliation) et sur les 
implications qu'elles entrainent, sur la possibilite 
que l'affaire sera classee sans suite, sur les options 
ouvertes a elle dans Ie cadre d'un proces penal (cf 
infra), sur l'aide judiciaire dont elle pourra bene
ficier, etc. Au cours de cette action d'information 
la police et Ie Parquet devraient, toutefois, eviter 
de prendre Ie role du jugee 

Les consequences immediates de l'infraction 

Une infraction grave bouleverse souvent la vie de la 
victime d'une fa~on profonde, et son interet 
primordial est de reorganiser sa vie pour faire face 
par exemple aux pertes subites importantes qu'elle a 
subies ou a la degradation de son domicile, etc. La 
police pourrait secourir la victime dans cette situa-
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tien, sans pour autant se substituer ~ d'autres ser
vices specialises, comme les services sociaux ou 
therapeutiques. 

Pendant l'enquete la police est particulierement bien 
placee pour aider la victime a determiner Ie montant 
du prejudice cause en prenant des mesures conserva
toires. 

B. Remarques sur la position de la victime dans Ie systeme penal 

Ce probleme a ete etudie dans Ie groupe de travail en 
fonation de la gravite de l'infraction et de la con
naissance de l'identite de son auteur. 

1) Infraction mineur~, auteur connu 

Dans cette categorie de cas, Ie Ministere public peut 
avoir Ie droit de classer l'affaire sans suite, ce qui 
peut donner a la victime l'impression que la societe 
ne s'y interesse pas. La victime doit etre informee 
du recours qu'elle peut avoir contre cette mesure (et 
aussi, deja dans Ie stade preliminaire de son affaire, 
de l'existence de la possibilite du classement sans 
suite). 

Dans Ie courant de la dejudiciarisation on a dans cer
taines legislations cree la possibilite de proceder au 
cla~sement sans suite (ou a une mesure .equivalente) a 
condition que la victime soit indemnisee, ce qui pose 
Ie probleme de la protection de la victime et de l'in
culpe dans une procedure simplifiee. 

2) Infraction g~~ve, auteur connu 

Pour les infractions graves Ie besoin d'aide de la 
victime s'accentue. 

3) Infraction mineure, auteur inconnu 

Pour ce genre d'infractions les legislations en gene
ral ne prevoient pas d'indemnisation, ce qui peut etre 
compense partiellement par un effort de la part des 
autorites pour prevenir ces infractions. On a eu des 
experiences reussies de campagnes de prevention d'in
fractions par l'information du public. 
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. 4) Infraction grave, auteur inconnu 

Dans certains pays, l'indemnisation de la victime par 
l'Etat est prevue pour des categories speciales de cas. 
L'extension de ces categories a toutes les infractions 
graves dont les consequences devraient etre reparees 
pour des raisons de solidarite est a preconiser parce 
que Ie risque de tomber victime d'une telle infraction 
est un veritable risque social. 

Le financement de l'indemnisation pourrait etre ef
fectue par des fonds speciaux geres par un organisme 
specifique ou par une combinaison d'elements du sys
teme general de securite sociale et de dispositions 
speciales. Les memes considerations s'appliquent a 
l"indemnisation d'infractions graves dont l'auteur est 
insolvable. 

c. Le role de la victime dans Ie proces 

Dans les differentes legislations il y a une grande 
diversite de positions procedurales que la victime 
peut occuper dans Ie proces penal, et en plus elle 
peut souvent choisir entre la voie penale et la voie 
civile (ou administrative) pour obtenir l'indemnisa
tion. L'independance ou l'interdependance des deci
sions des deux voies judiciaires joue aussi un role 
dans I'appreciation des avantages des differents 
modeles proceduraux. 

Du point de vue de la victime il est important qu'elle 
puisse utiliser la procedure qui lui convient Ie mieux 
pour defendre ses interets, ce qui implique la pos
sibilite de se soustraire a une publicite embaras
sante. 

Pour empecher que l'insolvabilite du delinquant rende 
l'indemnisation impossible, la victime devrait avoir 
Ie droit de donner son avis sur une forme de sanction 
ou de mesure ou une modalite de l'application de la 
peine qui offre les meilleures garanties pour la repa
ration du prejudice. 

Une methode encore plus efficace pour obtenir Ie de
dornmagement de la victime est la transformation de 
l'obligation d'indemnisation en sanction penale. 
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Re~ommandations 

1) L'acces de 1a victime au systeme penal 

I1 suppose 1a sensibi1isation des services de police 
et des magistrats a la situation de victime et donc 
leur formation specifique., 

2) Information de 1a victime 

La police et 1es magistrats se chargeront d'informer 
la victime des que possible sur ses possibilites d'ob
tenir une aide et de ri';fendre ses droits et interets •. 

3) Aide judiciaire 

La victime beneficiera autant que possible d'une aide 
judiciaire pour la defense de ses droits. 

4) Choix entre 1es differentes procedures 

P1usieurs procedures (judiciaires ou extra-judiciaires) 
doivent s'ouvrir a la victime - les procedures pena1e, 
civ'le au administrative - et el1e doit pouvoir opter 
en toute connaissance de cause entre ces differentes 
voies. 

5) Influence de 1a victime sur Ie cours de la 
procedure 

Dans les limites de la voie qu'elle a choisie, la vic
time doit pouvoir jouer un role actif et donner notam
ment son avis sur les sanctions, leurs modalites et 
leur application qui lui offrent les meilleurs 
garanties de reparation de son prejudice. 

6) Indemnisation de la victime a titre de sanction 

Le tribunal statuera sur l'indemnisation de la victime 
a titre de sanction principale, accessoire ou alterna
tive en conformite avec la legislation concernee. En 
toute hypothese Ie produit des peines pecuniaires sera 
al10ue a la victime jusqu'a concurrence du prejudice 
subi. 
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7) Indemnisation par l'Etat 

L'indemnisation des dommages causes par Ies infrac
tions graves sera prise en charge par l'Etat si Ie 
delinquant est inconnu ou hors d'Etat d'indemniser la 
victime. 

8) Mise en oeuvre des propositions 

Dans cette perspective, il est recommande aux Etats de 
mettre en oeuvre Ia Convention europeenne relative au 
dedommagement des victimes d'infractions violentes 
ou d'autres instruments visant Ie meme 
but. 
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Report of Working Group 3: 
Parallel Systems outside the Criminal Justice System 

The participants in Working Group 3 discussed several 
approaches to solving the problems of victims of 
crime. Initial concern was with the" definition of 
"crime" and "victim" and with the role of government 
agencies, private organizations, and individual per
sons in dealing with the problems of victims. 

Many cases that could be introduced into the official 
criminal justice system are resolved outside of it in 
a variety of settings, most of which were not designed 
for the purpose of aiding victims of crime. For exam
ple, some things perceived as wrong by the person most 
directly involved are not defined as criminal by the 
government. Other often similar conduct is defined as 
criminal by the government but is not perceived as 
wrong, or as a seriously wrong, by the person defined 
as the victim by the government. Still other conduct 
defined as criminal by the government and perceived as 
wrong by the victim is by his or her choice dealt with 
in nnongovernmental forums. At times the victim's 
choice of unofficial action is not honoured by the 
government, and at times the government declines to 
take official action when requested by the victim. Of 
course, at times official and unofficial approaches 
are mixed. 

Unofficial approaches to dealing with victimization 
include the use of force, dropping the matter as unim
portant or unchangeable, breaking off relations with 
the offender, and negotiations by the victim with the 
offender. Other methods include attempts at prevention 
of victimization, mediation and arbitration, use of 
the civil courts to obtain restitution from the offen
der, various forms of insurance, financial compensa
tion by the government, and services by government and 
private agencies designed to assist victims in coping 
with the trauma of victimization. 

The needs of people involved in unexpected disturbing 
events may often be met by what could be calle~ a 
reordering ritual. Such a reordering ritual permits 
them to maintain their view of how life should be 0 
dered notwithstanding the event which was contrary tv 
the normal flow of events. In this sense a reordering 
ritual serves to maintain and foster the sense of life 
and values which was offended by that event. There are 
many examples of such reordering rituals. Research 
shows that what people expect when they denounce a 
certain event to the police is in the first place 
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support of their idea that what happened to them was 
wrong and abnormal, and second, sympathy in their 
state of disarray. The custom of exchanging papers 
after a traffic accident can also be seen as such a 
reordering ritual. Consideration ought to be given to 
fostering conditions under which meaningful reordering 
rituals can develop. 

The group also discussed the extent to which asylums 
or sanctuaries for offenders, at least in certain 
situations, ought to be encouraged in the interests 
not only of the offender but also of the victim. 

Obviously the problems of crime victims disappear to 
the extent that crime can be prevented. Traditional 
governmental efforts at prevention, such as police 
patrols, are being supplemented by efforts to inform 
the public about ways in ,qhidh individuals can reduce 
their chances cif victimization. Moreover, public and 
private agencies continue to attempt to prevent vic
timization by education concerning responsible beha
viour of individuals towards society. However, all 
crime cannot be prevented, perhaps some conduct de
fined as criminal should not be prevented, and one 
must be aware of problems of expense and the dangers 
of too great a role of the government in the lives 6f 
individuals. 

Restitution by the offender outside of the criminal 
justice system has been a traditional remedy for vic
tims. A sense of justice is satisfied if the victim is 
made whole by the person who injured him or her. 
Moreover, the state is spared the exper.se. However, if 
the offender is unknown or insolvent, legal action in 
the civil courts does not make sense. Yet, if the 
offender is identified, a civil injunctive action 
against continuation of his or her wrongful conduct 
may be effective, especially if the civil fine for 
violation of the injunction is paid to the victim. 

The victim, of course, is not made whole if he or she 
is unable to obt~in a lawyer to take legal action or 
is required to share the recovery from the offender 
with the lawyer. Legal assistance from state and pri
vate agencies is therefore provided in some countries. 
Additional problems for victims are the delay involved 
in obtaining reparations through the civil trial pro
cess and the psychological difficulties often involved 
for the parti.cipants in law sui ts. Problems of ex
pense, delay, and psychology are reduced in some coun
tries by efforts by governments and private agencies 
to provide mediation and arbitration services between 
victims and offenders. 
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The financial impact of victimization can, of course, 
be reduced by various forms of insurance. In some 
countries individuals are required by law to purchase 
some types of insurance, and in some countries the 
government in effect insures its citizens through a 
social security system that provides for medical 
treatment and for loss of income regardless of the 
cause of the injury. In some countries, however, the 
responsibility for insurance is left to the indivi
dual, who may lack the foresight to plan for potential 
victimization, or lack the concern for others requi~ed 
for the purchase of liability insurance, or lack the 
funds to purchase adequate coverage of either type. 

As mentioned, in some countries the comprehensive so
cial security system is the means by which the govern~ 
ment provides a remedy for victims of crime. In other 
countries the social security system is supplemented 
by special governmental programmes that provide finan
cial awards to victims of crime. The awards are for 
the expenses of medical treatment, loss of income or 
support, and funeral and burial. However, expense and 
policy considerations cause all states to place va
rious limits on such awards to the extent that only a 
small percentage of crime victims are eligible for 
benefits. The Council of Europe has recently adopted a 
Convention on Compensation that establishes minimum 
standards for the compensation programmes of state 
parties to the Convention. 

The preceding methods have focused on attempting to 
meet the financial needs of victims. Yet victims in
form us that frequently their financial losses are of 
small consequence in comparison with their other 
needs. For that reason in some countries state and 
private agencies provide services designed to reduce 
the trauma of victimization. These services include 
medical treatment, counselling, temporary housing, 
emergency repairs and funds, aid in applying for go
vernment benefits, and advocacy of the interests of 
crime victims, both as individuals and as a class. 

Some of these approaches to dealing with the problems 
of victims involve sUbstantial expense to the govern
ment or to private agencies. Consideration should be 
given to new ways of funding programmes for victims. 
For example, all or a portion of the fine imposed on 
offenders could be proviaed for this purpose. 

The official and unofficial approaches discussed by 
the Working Group can be effective ways of dealing 
with the problems of victims. No single method, how
ever, is sufficient, and in practice all are subject 
to improvement. 
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Report of Working Group 4: 
The Role of the Victim in Crime Prevention 

In order to structure the discussion a distinction was 
made between the crime prevention measures that can be 
taken at the different levels of social life, that is 
the micro level, the meso level and the macro level. 

At the micro level it is the individual cit.izen who 
can take precautionary measures to prevent his/her 
personal victimization or the victimization of his/her' 
household. The most common form of crime prevention 
at this ~evel seems to be use of locks, bolts, burg
lary alarms and so on. This type of crime prevention 
has been labeled target hardening. Research has shown 
that the effectiveness of these protective measures is 
generally rather dubious although steering column 
locks in cars have been found to prevent thefts. The 
possession of a watchdog and so-called occupancy prox
ies (lights which are switched on automatically) are 
supposed to be more effective. Property marking 
schemes possibly also diminish the risks for household 
burglaries of the participants. 

Several points of criticism have been raised against 
target hardening measures. Although these measures 
might diminish individual victimization risks, they 
do not reduce over all crime rates in the area. By 
these measures crime is only displaced to other, less 
protected targets. According to some critics this 
type of measures also fosters a fortress mentality 
among the citizens. Sometimes commercial firms try to 
generate an excessive fear of crime in order to sell 
expensive forms of security to the public. 

Another form of individualistic crime prevention mea
sures can be brought under the heading of avoidance 
behaviour. Some categories of potential victims, espe
cially women and the elderly, tend to prevent personal 
victimization by simply staying at home most of the 
day and during the evening. Others move to safer 
neighborhoods or change their recreational habits. Ob
viously all these forms of avoidance behavior have 
very high social costs, because they tend to empov
erish the social life of everyone concerned. 

A third category of measures at the microlevel are 
techniques of self defense. Victimization surveys 
have shown that crimes like robberies and rapes can 
often be prevented by simple forms of resistance. 
Most of these uncompleted crimes are never reported to 
the police. On the other hand resistance can also lead 
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to more serious injuries for the victim. The use of 
firearms for protection seems to be particularly dan
gerous. 

At the mesolevel, neighbourhoods, housing estates, 
schools and companies can be mobilized against crime. 
The measures at this level can be directed against the 
victimization of the individual members of the collec
tive itself (e.g. by preventing the destruction of 
common property). 

Most experts agree that social guardianship is a more 
effective means of crime prevention than target hard
ening. Social guardianship can first of all be 
strengthened by the assignment of professionals such 
as care~takers, ticket collectors, and porters to 
high crime areas. Another option would be a greater 
involvement of volunteers in surveillance and crime 
control. Such involvement can be promoted by means of 
planning and architectural design. Recently some 
neighbourhooda organized special block watch programs. 
Some of these programs have been fo~nd to be quite 
effective. They could, however, easily develop into 
dangerous vigilante groups. A possible safeguard 
against such developments could be close cooperation 
with the local police. Several East European countries 
have promoted close cooperation between the police 
and volunteers for a long time~ For instance in 
Budapest police officers are assigned to small areas 
where they cooperate with groups of volunteers. 

This type of crime prevention measures is likely to 
meet much resistance from those parts of the popula
tion who feel their privacy will be endangered by it. 
Another negative aspect would be that more affluent 
neighborhoods might tend to close off their territo
ries to perceived "outsiders" (members of ethnic 
minorities etc). 

Schools have traditionally played a crucial role in 
the prevention of juvenile delinquency. The preven
tion of truancy seems to be a particularly important 
task. Companies can often prevent the criminality of 
their customers in various way but are unwilling to do 
so because such measures would negatively affect their 
profits (e.g. the use of identification cards by users 
of credit cards or bank cheques). 

At the macro level the government can develop policies 
which promote the use of crime prevention measures at 
the micro and meso level. The government, representing 
society, also has to prevent those types of crimes 
which have no identifiable victims, such as tax eva
sion and social security grand. 
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The government can launch publicity campaigns, which 
objectively inform the public, or special target 
groups, about their victimization risks and the best 
ways to reduce them. Few of such campaigns, however, 
have been successful in changing attitudes or beha
viour. 

Some local or central governments promote a close co
operation between the police and local residents. The 
dangers of such cooperation, the infringement upon the 
privacy of individuals, have already been mentioned. 
The main obstacle for the implementation of such a 
policy seems to be the resistance against a service 
oriented model of policing among the police community 
itself • 

Another way to promote crime prevention at the micro 
level is the refusal of police or prosecutors to ini
tiate criminal proceedings for crimes which could 
easily have been prevented by the victim (e.g. shop
lifting or misuse of cheques). An undesirable side
effect of such a policy seems to be that it renders a 
form of immunity to the offender. Some offenders 
might think that they are free to commit such offen
ces. Mediation and restitution seem to be suitable 
ways to deal with these types of crimes, because the 
victim will often agree to such arrangements and the 
offenders will be taught a lesson by it. If some 
crimes, however, are clearly generated by a particular 
system, e.g. in the area of cheque frauds, a govern
ment might want to prompt changes in such systems by 
decriminalizing these crimes altogether. 

A very direct method to urge citizens or institutions 
to take preventive measures is the criminalization of 
certain forms of negligence or risk taking, as has 
been discussed by Professor Kellens in his introducto
ry paper. This method has traditionally been applied 
for the prevention of traffic and industrial acci
dents. In some jurisdictions, however, parking an 
unlocked car, or leaving goods in a car have been 
defined as punishable misdemeanors. This method, how
ever, is highly controversial. 

Lastly governments have several methods at their dis
posal to prevent crimes against society in a non-re
pressive way. First of all governments can assess the 
impact of their own governmental systems upon the 
level of crime. Some regulations concerning banking, 
accountancy, taxes and social security seem to generate 
frauds. Sweden seems to lead the way in the develop
ment of preventive measures in this area (e.g. by re
quiring from householders to report to the authori
ties the name and address of any person they have paid 
for repairwork). In this area a choice has to be made 
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between the values of privacy and free enterprise on 
the one hand and the values of a just society on the 
other. 

The over-all conclusion of the discussion seems to be 
that there is much scope for a greater involvement of 
the victims at all levels of social life in crime pre
vention. A word of caution, however, must be ex
pressed against the psychological mechanism of blaming 
the victim for his own victimization as a means of 
maintaining our own sense of living in a safe and just 
world. Also, it must be acknowledged that some effec
tive forms of crime prevention cannot be easily recon
ciled with the values of a free society. In this per
spective a certain level of victimization risks seems 
to be an inevitable element of a prosperous and free 
society. 
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