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WILLIAM W SCHWARZER Telephone:
DIRECTOR FTS/202 633-6311
TO OUR READERS:

In response to criticism of Rule 11, Fed. R. Civ. P, the Judicial Conference’s
Advisory Committee on Civil Rules in 1990 undertook a review of that rule. The
committee called for comments from the legal community and also asked the
Federal Judicial Center to make an empirical study of the operation and impact of
the rule. Center staff presented a preliminary report on its study to the Advisory
Committee at the time of its February 1991 meeting and hearing in New Orleans.
The Center’s final report, documenting its findings, was presented at the time of the
May 1991 meeting. After considering written comments, testimony, and empirical
evidence, the Advisory Committee drafted a proposed revised rule, which is now
out for comment. (The text of that rule appears on the last page of this issue.) A
hearing on the proposed rule has been scheduled by the Advisory Committee on
Civil Rules for November 21, 1991, at Los Angeles. A second hearing will be
scheduled for early next year in the East or Midwest. Written comments will be
received until February 15, 1992,

The Center’s final report on Rule 11 is summarized in this issue of Directions.
We hope that it will assist readers in analyzing the issues and making judgments,
and that it will inform the discussion concerning revision of Rule 11.

Sincerely yours,

NCJRS lta L

NOV 27 1991
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Notes on methodology

Survey of district court judges

We designed a survey to ascertain
judges’ experiences with Rule 11 and
to determine their overall evaluation
of the rule’s effectiveness in cases in
which both sides were represented
by counsel. Questionnaires were
sent in November 1990 to all active
and senior United States district court
judges. Of the 751 judges to whom
the questionnaire was sent, 583
(78%) responded. Nineteen re-
sponses contained only comments or
explained why the questionnaire had

not been returned. The findings
reported here are based on the 564
judges who provided completed
questionnaires.

Most questions offered a “can’t
say” option, which resulted in a
lower number of substantive re-
sponses for some questions. The
number of substantive responses may
be found in the text or tables. In maost
instances, the “can’t say” option was
disproportionately selected by re-
cently appointed judges. This was

not the case, however, for the ques-
tions about the conduct of litigation,
where the fairly high number of
“can’t say” responses may indicate
that judges lack information about
attorney—client and attorney-attorney
relationships. Likewise, many judges
did not rate the deterrent effect of
fee-shifting statutes, possibly because
they do not use these statutes or
because they do not use them to
deter groundless litigation.

Study of Rule 11 activity in five district courts (the case file study)

We examined the case files of cases
in which Rule 11 activity had oc¢-
curred in the district courts for Ari-
zona, the District of Columbia,
Northern Georgia, Eastern Michigan,
and Western Texas. Although these
courts are located in five different
circuits, are geographically diverse,
and each include at least one major
metropolitan area, it is important to
note that these courts may not be
representative of all courts. They
were selected because their comput-
erized docketing system provided for
a comprehensive and quick identifi-
cation of all Rule 11 cases.

We identified Rule 11 activity by
electronically searching the courts’
icms civil docket databases and in-
cluded in the study all cases filed
between the date icms was fully

Review of published opinions
We reviewed all opinions involving
Rule 11 activity that were published
in Federal Supplement, Federal Re-
porter 2d, and Federal Rules Deci-
sions from 1984 through 1989. The
opinions were identified by search-
ing the westLAw district and appellate
court databases for references to
Rule 11. Unpublished decisions
appearing on WEsTLAW were not in-
cluded in the review. We used both
key-numbered and text-based
searches to identify opinions that
might involve Rule 11 activity. The
key numbers used were 45K24,
92K317(1), 45K32(11), 170AK2721,
and 170AK661. Because the key

implemented and the date we con-
ducted the electronic searches. The
icms docketing system has been fully
implemented in the Eastern District
of Michigan since june 15, 1988,
and in the four other districts since
January 1, 1987; the electronic
searches were conducted in late
spring and summer of 1990.

The docket searches produced a
sample of between 10,000 and
12,000 pending or terminated cases
from each of the five districts, for a
total of 55,328 cases. We then iden-
tified the subset of all cases with any
Rule 11 activity before the date of the
electronic search. Across the five
districts, 980 cases involved Rule 11
activity. After identifying the Rule 11
cases, we examined the case files to
extract information about the nature

number categories reference many
opinions involving sanctions and
attorneys’ fees unrelated to Rule 11,
the body of opinions identified by
the key number searches was nar-
rowed by searching the text of the
opinions for references to Rule 11.
After the combined key number and
text search, we conducted a simple
text-based search, independent of
key numbers, again looking for refer-
ences to Rule 11. The searches of the
district coust database identified
1,731 opinions that potentially in-
volved Rule 11 activity. The search of
the appellate database identified 959
such opinions. All of these opinions

of the Rule 11 activity and the case
in general,

The reader should bear in mind
the limitations of using recent cases
to study current issues in litigation.
The inclusion of pending cases in the
sample skews the analysis in the
direction of activity occurring early
in litigation. Furthermore, in districts
with a substantial number of pending
Rule 11 motions, information about
rulings and post-ruling activity is
representative of all Rule 11 activity
only if the pending motions are not
different in important ways from the
non-pending motions. Very few of
the motions in Arizona and Northern
Georgia were pending at the time of
data collection, compared with be-
tween 15% and 18% of the motions
in the other three districts.

were read by law students to deter-
mine if the case actually involved
Rule 11 activity and, if so, to extract
information about the nature of the
Rule 11 activity and the case in gen-
eral. Slightly less than half (835) of
the 1,731 district court opinions
involved motions for or sua spnnte
‘considerations of Rule 11 sanctions;
the remaining opinions discussed
Rule 11 by way of analogy or as an
incidental point to the application of
other sources of authority. Similarly,
only 36% (346) of the 959 appellate
court opinions directly reviewed
Rule 11 issues.



The Federal Judicial Center’s Study of Rule 11

Elizabeth C. Wiggins, Thomas E. Willging, and Donna Stienstra

The purpose of this article is two-fold: (1) to present the findings of the
Center’s empirical study of Rule 11, which was designed to examine
several of the salient questions about the effects of the rule, and (2) to
describe the Advisory Committee’s actions and proposed rule revisions.
Before we enter into the details, we present brief summaries of these

two topics.

During 1990, the Center conducted three separate analyses of the 1. Our findings are presented in more detail ir;

] . . PRI E. Wiggins, T. Willging & D. Stienstra, Fina

effects .of Rlee‘H. The ﬁrs? was an m-dept.h study of RL.:Ie 11 activity in Report to the Advisary Committee on Civi
cases filed in five federal district courts: Arizona, the District of Colum- LRJUIes (?fs theJ”(gifjal (IZtJJn;erenlcg of the1 001
. . . B it tat ici t .
bia, Northern Georgia, Eastern Michigan, and Western Texas. We also The details of our ::,aa|yﬁe:',»ic|f$fé limita-

reviewed all opinions involving Rule 11 activity that were published in tions of our data sources, are described in
: . that report, The issues we addressed parallel

federal reporters from 1984 through 1989. And we surveyed all United those identified by the Advisory Committee
States district court judges about their experiences with Rule 11. Our of Rules in its call for written comments on

i Rule 11, The call for comments was pub-

research methods are described on page 2. lished at 59 U,S.L.W. 2117 and 131 F.R.D.

344,

On the basis of our study of case files and published opinions, we
reached the following conclusions:
* Rule 11 issues were raised or could be expected to be raised in
2% to 3% of all cases.

* Rule 11 has imposed modest, but not insignificant, burdens on
judges.

* There was significant variation in the number of motions before
each judge in five districts and significant variation in the impo-
sition rate of sanctions between judges in three districts.

* There is a moderate to high level of inter-judge agreement in
reviewing sanctions decisions.

¢ The majority of those targeted by Rule 11 activity had an oppor-
tunity to oppose the imposition of sanctions; however, judges
sometimes failed to provide procedural safeguards when acting
sua sponte.

» Rule 11 sanctions have typically taken the form of monetary
fees payable to an opposing party.

¢ Rule 11 sanctions are sought more frequently against plaintiffs
than defendants.

¢ Motions for sanctions against the plaintiff are more likely to be
granted than those against the defendant.

¢ The incidence of Rule 1T motions or sua sponte orders is higher
in civil rights cases than in some other types of cases.




2. Attachment to transmittal letter from Honor-
able Sam C. Pointer, Jr., to Honorable Robert
E. Keeton, Chairman, Standing Committee
on Rules, June 13, 1991, at 2 (as revised af-
ter the Standing Committee’s July 18-20
meeting, to take into account actions taken
at that meeting|. Quotes in the next two
paragraphs are from the same source.

[ ]

The imposition rate of sanctions in civil rights cases was not out
of line with that in other types of cases.

Rule 11 has not been applied disproportionately against repre-
sented plaintiffs or their attorneys in civil rights cases, nor has it
been applied to reasonable arguments advanced by plaintiffs’
attorneys in civil rights cases.

Our survey of district judges revealed that most judges:

find that groundless litigation presents only a small problem on
their dockets;

think Rule 11 has been moderately effective in deterring
groundless papers, but have found other methods more effective
for handling such litigation;

order Rule 11 sanctions in a small number of cases;

think the rule has not adversely affected development of the
law;

find that Rule 11 has not had a negative impact on attorney—
client or attorney--attorney relationships or on the likelihood of
settlement (though a sizable minority do find such effects);
believe the rule has had a positive effect on litigation in the
federal courts;

think the benefits of the rule outweigh any additional require-
ments of judge time; and

wish to retain the rule in its current form (recall that the survey
was conducted before the recent rule revisions were proposed).

The Center’s findings were part of the information used by the com-
mittee in deciding to recommend revisions of Rule 11. When transmit-
ting the proposed revisions to the Judicial Conference’s Standing Com-
mittee on Rules, jJudge Sam C. Pointer, Jr., Advisory Committee
Chairman, noted his committee’s “extensive consideration of practice
under current Rule 11” and highlighted its conclusion that “the wide-
spread criticisms of the 1983 version of the rule, though frequently
exaggerated or premised on faulty assumptions, are not without some
merit.”? Relying on written comments, testimony at a hearing in New
Orleans, various articles and reports, as well as the Federal Judicial
Center study, the committee found support for the propositions that
Rule 11

“in conjunction with other rules, has tended to impact plaintiffs
more frequently and severely than defendants”;

“occasionally has created problems for a party which seeks to
assert novel legal contentions or which needs discovery from




other persons to determine if the party’s belief about the facts
can be supported with evidence”;

“has too rarely been enforced through non-monetary sanctions,
with cost-shifting having become the normative sanction”;
“provides little incentive, and perhaps a disincentive, for a party
to abandon positions after determining they are no longer sup-
portable in fact or law”

“sometimes has produced unfortunate conflicts between attor-
ney and client, and exacerbated contentious behavior between
counsel”; and

caused litigants and court to spend a “not . . . insignificant”
amount of time to deal with Rule 11 motions, the great majority
of which were not granted.

Overall, according to the transmittal letter, the Advisory Committee’s
proposed changes were “designed to increase the fairness and effec-
tiveness of the rule as a means to deter presentation and maintenance
of frivolous positions, while at the same time actually reducing the
frequency of Rule 11 motions.” The changes retain the original purpose
of the rule, namely to encourage lawyers and parties to “stop and
think” before filing pleadings, motions, or other papers in a case. At the
same time, the proposed changes would adjust the sanctioning process
in response to empirical findings and criticisms.

The proposed rule changes are discussed in greater depth on pages
35-40. In brief, the changes

impose a continuing duty to modify or withdraw legal and fac-
tual assertions as the litigation proceeds;

create a “safe harbor” for litigants who withdraw challenged
papers after notice of the alieged deficiencies;

require that a motion for sanctions be in a separate pleading;
require notice and an opportunity to be heard in all cases;
limit sanctions to what is necessary for deterrence;
encourage nonmonetary sanctions;

limit the power of the court to impose monetary awards on a
party that is represented by counsel;

prohibit monetary sua sponte sanctions after settlement or vol-
untary dismissal; and

permit awards against law firms.




Rule 11 Activity in the Federal Courts

* The iriformation in Table 2 is estimated by
life-table analyses. Life-table analyses control
for the pending cases in our sample by incor
porating information about the sjze of a
court’s caseload, the age of each case when
_ the study commenced, the number of cases
~irivolving a Rule 11 motion/order,-and the
~-age of a-case when the first Rule 11 motion/
- order was filed. The method projects the
percentage of cases that will involve Rule 11
activity within a particular number of months
from filing; the number of manths is equal to
the oldest case included in the analysis. For -
" Arizona; Northern Georgia, and Western
Texas, the oldest case included in the analy-

sis.was thirty-nine months old; for the District

~=of Columbia, it was thirty-eight; for Eastern

“ Michigar, it was significantly shorter—
twenty-two months. The estimate for these
districts reflécts the percentage of cases that
are expected to involve Rule 11 activity
within the given time period.

One of the issues important to the Advisory Committee was whether
the financial cost in satellite litigation exceeded the benefits of the rule.
Although we were unable to directly measure the financial cost of
sanctions-related litigation to the courts, we could determine the
amount of litigation generated by Rule 11. We examined the frequency
of Rule 11 activity and the demands that the rule has made on judge
time. We estimated the demands on judge time by counting the num-
ber of pleadings, hearings, rulings, and written opinions related to Rule
1.

How much Rule 11 activity is there?

Our most reliable information about the amount of Rule 11 activity
comes from the case file study. Table 1 shows, for each district, the
total number of cases filed during the time period studied and the num-
ber of those cases involving Rule 11 activity (as shown on the docket
sheets). It also shows the number of Rule 11 motions and sua sponte
orders (referred to throughout as motions/orders); these numbers in-
clude all motions for Rule 11 sanctions whether or not the motion led
to the imposition of sanctions.

Table 1
Rule 11 activity in five districts
D. D. N.D. E.D. W.D.
Ariz. D.C. Ga. Mich. Tex.
District civil caseload 10,776 11,695 11,809 10,946 10,102
Cases involving Rule 11 activity 182 175 166 204 253
Rule 11 motions/orders filed 257 227 233 - 268 351

The percentage of cases in which Rule 11 activity occurs cannot be
calculated directly from the information in Table 1 because of the large
number of pending cases included in the study, but it can be estimated
as described in the box at left. The percentage of such cases is modest,
although not insignificant, as shown in Table 2.

Table 2
Incidence of Rule 11 activity

D. D. N.D, E.D. Ww.D,
Ariz. D.C. Ga. Mich, Tex.

Estimated percentage of cases in
which Rule 11 activity will occur 2.2% 2.0% 2.0% 24%  3.1%




To what extent does Rule 11 place demands
on judges?
Pre-ruling activities

The number of initial and opposition pleadings filed and the number of
hearings held provide indirect measures of the demands placed on
judges. As seen in Table 3, most of the sanctions activity began with a
motion by an opposing party rather than by judicial action. Motions for
reconsideration and objections to magistrates’ recommendations ac-
counted for a small number of the motions/orders in each district.

Why not calculate Rule 11 actmty from the pubhshed oplmons? a

| “'The amount of Rule 11 actlwty in

. published opinions is not an-accu- -

rate measute of all Rule:11, sactivity .
because it is highly dependent on:

" * the publication policies of individual
. 'judges, courts, and pubhshers ‘We-
. found ewdence of thls two dlfferent

‘ways.
" First, the pubhshed dlstrlct court
i opmlons appear to misrepresent the
- amount of Rule 11 actwtty in the five

’ " districts that we studied in depth.
" From 1983 through 1989, there -

~were only sixty-six pubhshed opln- '

' jons addressing Rule 11 issues from -
“published Rule 11 opihions were

-published by just ten districts, with-
38% being published by only. two
-~ districts, which further distorts any
measure derived from published -
opinions. (We did not determine what
" accounts for the concentration of

~ those five districts, but within the

" shorter time frame of dur case file

study, we found almost a thousand
cases involving Rule 11 activity. If

~we restrict our measure to the num-

ber of Rule 11 rulings, we still find

769 rulings on Rule 11 motions in -

the five districts. We also exarmined
‘the percentage of publ:shed opin="

~ ions from 1987—1 989 that mvo!ved
Rule 11 activity.ahd found that these

" ‘percentages were not comparable
with.the mcndence flgures in the case
file study. The percentage of pub-

- -lished opinions involving Rule 11
“activity is lower than the. mcudence of
‘Rule 11 activity from the case file
 study in three districts and is higher in

one district. (We could hotcalculate -
the percentage for Eastern Michigan
because the number of publlshed

opinions was unavailable for that

district). -
Second we found that 58% of the

Rple 11 activity in relatively few -

districts; possible explanations in-

‘clude mter-d:strlct or even inter-

judge differences:in publlcatlon

o pol1c1es, filing rates, oF underlymg

Rule 11 activity.) -

' The amount of Ruleﬂ actw:ty in
- published opinionsis best inter-: v
preted-as.an indirect measure of the - -

_ judicial time devoted to writing - "

precedential opinions concerning .

Rule 11 rather than a$ anestimate of
the frequency of Rule 11 actnwty We7 :

found that Rule hAS issues were ad-
dressed in 835 (2.3%) of all dlstnct
court opinions published from 1984

: through 1989. At the appellate Ievel
346 pubhshed opinions reviewed

. Rule 11 issues during the same .-
years. These numbers are lower than

those advanced by others, presum-

.~ ably because we excluded fromour - -

count cases that mentioned Rule 11

only by analogy or asan incidental

point to the application of other’

" saurces of authonty

te



Outcome of motions/orders in D. Ariz.

Table 3
Source of Rule 11 activity

Number of Rule 11 Motions/Orders

D. D. N.D. E.D. w.D.
Source Ariz, D.C. Ga. Mich. Tex.
Motion 223 219 200 247 308
Sua sponte arder 18 7 13 6 23
Subtotal 241 226 213 253 33
Motion for reconsideration of
judge’s order 13 1 18 10 13
Appeal or objection to magistrate
judge’s order or recommendation 3 0 2 5 7
Total 257 227 233 268 351

Opposition papers were filed in response to 65% to 74% of the Rule 11
motions/orders in the five districts. The number of Rule 11 motions/
orders subject to a hearing was more variable across the districts, rang-
ing from between 10% and 13% of the motions/orders in the District of
Columbia, Northern Georgia, and Western Texas to 40% in Arizona
and 48% in Eastern Michigan. Most of the hearings consisted of oral
arguments only; very few were evidentiary, except in Western Texas,
where evidence was presented at 38% of the hearings.

Activity associated with rulings

The figures on this and the following page depict the outcomes of the
Rule 11 motions/orders, showing for each district the number of mo-

Outcome of motions/orders in D.D.C.

Motlog‘s‘()Orders Mmiorz‘;/grde{s
Ruling No Ruling Pending . K )
168 (70%) | | 66 (27%) 7 (3%) 1 o%"(l%%ﬁ,) prir Il I
Sanctions Denied Sanctions Imposed i i i
124 (74%) 44 (26%) 53"%‘_/9[‘850%9)“@‘5 Sancggrz; cI}r;})p))osed
Whitten Informal Monetary Monetary Non-Monetary N Non-M
Warning Award to Fines to Sanctions Wi “\l'\e}grlr?ig mal xngc‘]ag hg;)nrgt?;y %gncggilsary
15 (12%) Opposing | | - Cout 1023%) 15 (17%) Opposing Court 5 (23%)
Party 0 {0%) Parly 0 (0%)
35 (80%) 19 (86%)

Amount Specified
in Thirty Orders
mean=$5,618

median = $2,750

Amount Specified
in Fifteen Orders
mean = $6,197

median = $3,776




Outcome of motions/orders in N.D. Ga.

Motions/Orders
213
Ruling No Ruling Pending
167 (79%) 33 (15%) 12 {6%)
Sanctions Denied Sanctions Imposed
125 (75%) 42 (25%)

Outcome of motions/orders in E.D. Mich.

Motlons/Orders
253

I I l

Ruling No Ruling Pending
134 (53%) 80 (32%) 39 (15%)

1

Sanctions Denjed

Sanctions Imposed
41 (31%)

Written Informal Monetary Monetary Non-Monetary
Warning Award to Fines to Sanctions
5 (4%) Opposing Court 8 (19%)
Party 3 (7%)
38 (90%) r
Amount Specified

Amount Specified in Three Orders

in Thirty Orders
' mean = $4,731

median = $1,601

tions/orders for which there was a ruling, the num-
ber of motions/orders that were not ruled on al-
though the underlying issue had been resolved or
the case had terminated, and the number of pend-
ing motions/orders. (The numbers of motions/
orders in the figures do not correspond precisely
to those in Table 1 because the figures do not
include sanctions-related motions for reconsidera-
tion and objections to magistrate judge orders.)

In all districts, a sizable number of motions/
orders, ranging from 15% of the motions/orders in
Northern Georgia to 36% in the District of Colum-
bia, were not ruled on even though the underlying
issue had been resolved or the case terminated.
This suggests that judges may explicitly or implic-
itly postpone ruling on motions for sanctions until
the associated substantive issues have been re-
solved, perhaps because resolution of the substan-
tive issue often resolves the sanctions issue. It may
be possible, too, that there is an increase in
boilerplate motions for sanctions embedded
within motions to dismiss or motions for summary
judgment and that the higher percentage of
nonrulings is due to such an increase. These sanc-
tions motions may be so pro forma as to require
no judicial attention at all.

69%)
Wiritten Informal Monetary Monetary Non-Monetary
Warning Award to Fines to Sanctions
5 (5%) Opposing Court 5 (12%)
Party 5{12%)
38 (93%)

|

Amount Specified
in Five Orders

Amount Specified
in Thirty-one Orders
mean = $2,091
median = $1,000

Outcome of motions/orders in W.D. Tex.

Motions/Orders
33
Ruling No Ruling Pending
191 (58" ,, 81 (24%}) 59 (18%)

[

Sanctions Denied
135 (71%)

Sanctions Imposed
56 (29%)

Written Informal Monetary Monetary Non-Monetary
Warning Award to Fines to Sanctions
7 (5%) Opposing Court 21 (38%)
Party 10 (18%)
39 (70%)

1 Amount Specified
in Nine Orders

mean =§$182
Amount Specified median = $200
in Twenty-eight Orders
mean = $2,635

median=$1,542
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We looked at two other indirect measures of the impact of Rule 11
on judge time: the number of memorandum opinions and the length of
those opinions. Rulings were frequently expressed in the form of
memorandum opinions in all five districts, ranging from 58% of the
rulings in the District of Columbia to 85% in Notrthern Georgia. How-
ever, the average number of pages devoted to Rule 11 in the opinions
was minimal, ranging from 1.2 pages in Arizona to 2.5 pages in the
District of Columbia. The total number of opinion pages ranged from
109 in the District of Columbia to 260 in Northern Georgia.

Do the demands of sanctions-related
litigation outweigh the benefits of Rule 11?

We can only approximate the demands made on judge time through
the measures used above. From our data, we cannot directly determine
the actual amount of judicial time expended on Rule 11 matters, nor
whether the time expended is proportional to the benefits derived from
use of the rule. However, the survey provides a more direct measure
through the judges’ own evaluations. We asked them to weigh the time
needed to resolve Rule 11 issues and the benefits that may derive from
the rule. Of the 452 judges who responded to this question, 72% re-
ported that the benefits of Rule 11 outweigh the required expenditure
of judge time.

Central Questions About the Use of Rule 11

Many of the central questions about the application of Rule 11 relate to
the threshiold issue of whether the rule hampers the ability of litigarits
and attorneys to present their arguments to the court. In this section, we
discuss our research findings concerning five such questions: 1) Is Rule
11 too indeterminate in its application? 2) Do the procedures used in
sanctions matters provide adequate procedural protections? 3) Are the
nature and severity of sanctions appropriate to achieve their desired
deterrent effect? 4) Has Rule 11 activity been disproportionately con-
centrated on particular types of litigants or in particular types of cases?
and, more specifically, 5) Does Rule 11 chill the creative advocacy of
lawyers in civil rights cases? We describe our research findings for each
of these questions separately, although, as will become obvious, the
concerns are interrelated.




Is Rule 11 too indeterminate in its
application:

One criticism of Rule 11 is that there is too little predictability in its
application because there are no clear standards as to what constitutes
a violation of the rule. The essence of this criticism is that the rule is
too indeterminate, resulting in inconsistent interpretation and use
across.judges and courts. Furthermore, if litigants and attorneys do not
have adequate notice as to what constitutes a violation, the rule’s deter-
rent value may be undermined.

Another criticism of Rule 11 is that it leaves too little discretion with
individual judges to determine whether sanctions should be imposed
once a violation has been determined. The essence of this criticism is
that the rule is too determinate, giving judges too little latitude in deal-
ing with the unique aspects of any given situation. One explicit pur-
pose of the 1983 amendments was to make the rule more determinate
by mandating the imposition of sanctions when a judge determined
that a violation had occurred. The amendments could have the oppo-
site effect if some judges, reluctant to impose sanctions, never find a
violation,

In this section, we discuss whether the amendments had their de-
sired effect or have in fact made the rule even less determinate. If there
is significant indeterminacy in the application of the rule, we would
expect to find several outcomes: 1) variations between district court
judges in their sanctioning practices, 2) reversals of sanctions orders on
review and reconsideration, and 3) a low level of agreement between
district and appellate court judges.

Sanctioning practices of judges in the five districts

Within each of the five districts, there was significant variation in the
number of motions before each judge. In Arizona, for example, the
number of motions ranged from eight motions before one judge to
thirty-two motions before another judge. Furthermore, in three districts
{Arizona, Northern Georgia, and Eastern Michigan), the imposition rate
of sanctions differed significantly between judges. In Arizona, for ex-
ample, none of one judge’s rulings imposed sanctions and only 11% of
another judge's rulings did so, whereas 57% of a third judge’s rulings
imposed sanctions.3 .

We did not attempt to determine the reasons for variation between
judges in their sanctioning practices, but a ready explanation would be
that judges differ in their receptivity to Rule 11. There may, however, be
other explanations. For example, variation in the number of motions
before each judge may exist because the bar accurately or inaccurately
perceives differences between the judges in their receptivity to Rule 11

11

3. We grouped as “other judges” senior judges, visiting

judges, and judges appointed after the start of the study
because their experience would likely be different
from the experience of judges who were on active sta-
tus for the entire period of the study. For purposes of
these comparisons, we excluded the category of “other
judges,” as well as motions/orders handled by magis-
trate judges, motions for reconsideration of judges’ or-
ders, and appeals or objections to-orders or recom-
mendations by magistrate judges. A relationship was
considered significant when the probability associated
with the corresponding Fisher's Exact statistic was less
than .05. (The Fisher’s Exact test exarmnines whether
there is a significant relationship between two cat-
egorical variables.)
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Please keep in mind that the numbers re-
ported by the judges are estimates and were
not abtained from recards or files. The case
file study provides the most objective mea-
sure of the frequency of Rule 11 activity.

motions and acts accordingly. Or judges may differ in the amount of
sanctions activity they delegate to the magistrate judges working with
them. Some judges, through early and active case management, may
reduce counsel’s incentive to file a Rule 11 motion; if a judge, for in-
stance, dismisses a groundless complaint at the Rule 16 conference,
counsel may decide not to pursue a Rule 11 motion because the cost
could exceed any potential recovery. We could advance similar expla-
nations for variations observed between judges in their imposition
rates. Our data, however, are insufficient to examine the causes of the
variation found.

Judges’ reports of their sanctioning practices
g P sp

From the survey, we were able to obtain judges’ perceptions of the
nature of their sanctioning practices. We asked the judges to estimate
the number of orders for Rule 11 sanctions they had imposed during
the past twelve months, including orders imposed after review of a
magistrate judge’s report and recommendations. Qur findings are
shown in Tables 4 and 5.4

Table 4
lud%es reports of the numbers of Rule 11 sanctions they ordered in the past
elve months
Number of  Percentage of 551 Cumulative Number of Percentage of 551 Cumulative
Orders Respondents Percentage Orders Respondents Percentage
0 26.9 26.9 5 8.5 84.3
1 11.5 384 6 5.6 89.9
2 15.3 53.7 7-9 3.1 93.0
3 14.5 68.2 10 3.8 96.8
4 7.6 758 M+ 341 99.9

The median number of sanctions shown in Table 4 is a little less than
two orders (that is, half the judges said they had issued fewer than two
orders and half said they had issued two or more orders).

Table 5 shows how few of these orders were issued sua sponte. As
shown, the vast majority of judges issued no sua sponte orders at all.

Table 5
Judges’ reports of the numbers of Rule 11 sanctions they imposed sua sponte in
the past twelve months

Number of  Percentage of 549 Cumulative Number of Percentage of 549  Cumulative
Orders Respondents Percentage Orders Respondents Percentage
0 69.2 69.2 4 23 97.3
1 16.2 85.4 5 1.5 98.8
2 6.0 914 6+ 1.1 99.9
3 3.6 95.0



We found that the number of orders issued, either sua sponte or in
response to a motion, is related to the judges’ assessment of whether
there is a problem with groundless litigation. That is, judges who see
no problem or a slight problem report fewer orders for sanctions than
do judges who see a greater problem. This suggests that variations in
judicial use of Rule 11 are rationally related to the rule’s purpose of
deterring groundless litigation, or in the alternative, that some judges
see a problem where other judges do not.

We also asked the judges about the pattern of their use of Rule 11 in
the years since August 1983, when amended Rule 11 was adopted.
This information is important because attorneys can more reliably as-
sess the receptivity of individual judges to Rule 11 if judges’ use of the
rule is stable over time. Table 6 shows that 58% of the judges said they
have imposed Rule 11 sanctions and have done so with about the same
frequency over the years. Twenty-nine percent said they have changed
their practice since 1983, while 13% said they have never imposed
Rule 11 sanctions. judges who have been recently appointed fall dis-
proportionately into the group that has never imposed sanctions.

Table 6
Judges’ description of their pattern of Rule 11 use since 1983 (or since date of
appointment)

Percentag,e

of 54
Respondents

I impose Rule 11 sanctions more frequently now than [ used to ] 18.5

I impose Rule 11 sanctions less frequently now than | used to ' 10.1

I have imposed Rule 11 sanctions with about the same frequency over the years  58.2
I have never imposed Rule 11 sanctions 13.2

It is instructive to look at the judges’ explanations for changes in their
practice. Some of more frequently mentioned reasons for increased use
of Rule 11 sanctions are these:;

The court of appeals has mandated or | would rarely impose sanctions.

With growing experience on the bench, | generally am less accepting of
groundless pleadings.

| sanction more because of increased and greater violations.

Since Rule 11 was amended, sanctions orders are more likely to be af-
firmed on appeal.

Among the reasons given for decreased use were these:

The necessity for sanctions has decreased over the years, as attorneys
have learned to comply with the rule in order to avoid sanctions.

The grant of a Rule 11 motion is a time-consuming task. The diversion of
such time is not worthwhile, except in more serious cases.

There is no support from the court of appeals.

13
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5. These figures include only situations in
which a party appealed or objected to a
magistrate judge’s order or recommendation
or in which a judge sua sponte decided to
alter a magistrate judge's finding. If a motion
for reconsideration or an appeal/objection
was not ruled on and the case was not pend-
ing, the original sanctions decision was
treated as affirmed. Three motions for recon-
sideration and one objection to a magistrate
judge order were pending at the time of data
collection,

Reconsideration and review of sanctions orders

Across the five districts, a motion for reconsideration was filed pursuant
to fifty-five rulings. On reconsideration, the judges modified the type or
amount of sanctions they imposed four times and reversed themselves
three times. (The imposition of sanctions was reversed once in Arizona
and once in Eastern Michigan. The denial of sanctions was reversed
once in Northern Georgia.) Objections or appeals were filed pursuant
to seventeen recommendations or orders by magistrate judges.> The
type or amount of sanctions imposed by a magistrate judge was modi-
fied four times, but only one ruling by a magistrate judge was reversed
(the sanctions imposed in that ruling were set aside). Thus, judges sel-
dom reversed themselves on reconsideration, nor did they often dis-
agree with the decisions of magistrate judges about whether sanctions
were warranted.

Agreement between district courts and circuit courts

There also appears to be a high level of agreement between district and
circuit courts, Table 7 shows the number and disposition of sanctions
rulings that were appealed in the case file study. Orders imposing sanc-
tions were reversed four times on appeal (one order from the District of
Columbia, two orders from Northern Georgia, and one order from East-
ern Michigan). No orders that denied sanctions were reversed on ap-
peal. For two reasons these numbers probably underestimate the true
figures. First, many of the appeals were still pending at the time of data
collection. In addition, some of the rulings on Rule 11 were in pending
cases and these rulings may be appealed after the cases terminate.

Table 7
Appellate court decisions in the case file study

D. D. N.D. E.D. W.D.
Ariz. D.C. Ga. Mich. Tex.

Affirmed imposition of sanctions
Reversed imposition of sanctions
Affirmed denial of sanctions
Reversed denial of sanctions
Appeal dismissed

Other

Pending

Total

S~ O =W
- O b O W o= =

1 1
23 20

OO O W o - ON
OO N = O
O N = VO woN

Y
—_
—_

As seen in Table 8, the level of district court-circuit court agreement
was not as high in the published opinions as in the case file study, pos-
sibly because appellate decisions reversing the district court may have
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more precedential value and therefore be more likely to be published
than those affirming the district court. The majority of the opinions
affirmed the district court — 31% affirmed the imposition of sanctions
and 25% affirmed the denial of sanctions. Even so, twenty-six percent
of the published Rule 11 opinions reversed the district court — 20%
reversed the imposition of sanctions and 6% reversed the denial of
sanctions. It is unclear whether the number of reversals will remain
high, however, given the Court’s recent endorsement of an “abuse of
discretion” standard for review of Rule 11 orders. [Cooter & Gell v.
Hartmax, 110°S. Ct. 2447 (1990)].

T
P?sll))ll?saed appellate court decisions involving Rule 11 sanctions, 1984 through
1989 , .
Percentage of

Number of All Published
Court Decision Opinions Rule 11 Opinions
Affirmed imposition of sanctions 108 31%
Reversed imposition of sanctions 69 20%
Affirmed denial of sanctions 87 25%
Reversed denial of sanctions 21 6%
Remanded to adjust amount of sanction 15 4%
Remanded to clarify/specify grounds for ruling 13 4%
Sua sponte remanded to consider Rule 11 sanctions 5 1%
Sua sponte imposed Rule 11 sanctions 8 2%
Denied request for Rule 11 sanctions at appellate level 2 1%
Appeal dismissed for procedural grounds 9 3%
Other 15 4%
Total 352 100%

We grouped the sixty-nine reversals of sanctions orders into three
broad categories, reversals based on: 1) the merits of the decision to
sanction, 2) Rule 11 procedural grounds, and 3) the merits of the sub-
stantive claim or defense underlying the sanctions order.
Eighty percent of the reversals were based on the merits of the sanc-
tions. These appellate decisions found that there was adequate inquiry
into the law or facts, that an incorrect standard (e.g., bad-faith stan-
dard) had been used, or that the sanctioned activity (e.g., trial miscon-
duct or failure to attend a conference) was beyond the scope of Rule
11. Ten percent of the reversals were based on Rule 11 procedural
grounds; the only procedural ground discussed in the opinions was
failure to give notice and opportunity to respond to the sanction mo-
tion or sua sponte order. Nineteen percent of the reversals were based
on the merits of the underlying substantive claim.b In these cases, the 6. It was possible for a reversal to be based on
court of appeals reversed the district court ruling on the substantive more than one ground, which is why the
. . ) : . percentages do not add to 100.
issue related to the sanctioned pleading or paper. Despite their scarcity,
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these cases are particularly troublesome: Not only was the claim or
defense underlying the sanctions motions arguable, the appellate court
found it to be meritorious.

Conclusion

The above information sheds some light on, but does not give the final
answer to, the question of whether Rule 11 is too indeterminate in its
application. Several of our findings could support the argument that the
rule is indeterminate. In five districts, there was significant variation in
the number of motions before each judge and in three of five districts,
the imposition rate of sanctions differed significantly between judges.
Furthermore, a substantial number of published appellate court deci-
sions reversed the district court.

Other findings, however, suppoit the conclusion that variations in
judicial use of Rule 11 are rationally related to the rule’s purpose. The
reported use of Rule 11 by district court judges was relatively stable
over time and was related to their assessments of the severity of the
problem with groundless litigation on their own-dockets. And in the
case file study, the level of agreement between magistrate judges and
district court judges and between district court judges and circuit court
judges was high.

Do the procedures used in sanctions
matters provide adequate procedural
protections?

The Advisory Committee also questioned whether the procedures used
in sanctions matters provide adequate procedural protections. We have
already presented some information (about opposition papers and hear-
ings) relevant to the committee’s concerns about procedural fairness.
Recall that opposition papers were filed in response to a majority of the
motions/orders across all five districts, but the number of motions/or-
ders subject to a hearing was more limited, particularly in the District of
Columbia, Northern Georgia, and Western Texas. Few of the hearings
were evidentiary, possibly because judges believe that pleadings and
oral arguments provide all the information necessary to rule on most
Rule 11 motions and are concerned that the introduction of evidence
would create attorney-client conflicts.

Also relevant to concerns raised about procedural fairness is the
number of show cause orders issued when judges were acting sua
sponte. Judges initiated sanctions activity infrequently. In the few in-




stances in which they did so, however, they sometimes failed to issue a
show cause order before entering the sanctions order (see Table 9).
Thus, the sanctioned attorney or party was presumably denied written
notice and an opportunity to respond.

Table 9 S
Rule 11 activity initiated by judicial action
D. D. N.D. E.D. w.D.
Ariz. D.C. Ga. Mich. Tex.

Number of Rule 11 sua
sponte orders 18 7 13 6 23

Number of sua sponte orders
unaccompanied by a show cause

order 10 1 4 4 15
As percentage of Rule 11
sua sponte orders 56% 14% 31% 67% 65%

The procedures needed to protect the substantive rights of litigants
depends heavily on the circumstances of individual cases and thus it is
difficuit, based on the information available to us, to definitively con-
clude whether the procedures used: in the cases we reviewed were
sufficient. Were there motions for which opposition papers shouild have
been filed but were not because of court action? Were there motions
that should have been the subject of a hearing (perhaps, an evidentiary
hearing) but were not? To some extent, these questions are unanswer-
able without a more detailed look at individual cases. Two findings,
however, are clear. First, the majority of those persons targeted by a
motion/order for sanctions had an opportunity to oppose the imposition
of sanctions in writing and did so. Second, judges sometimes failed to
provide procedural safeguards when imposing sanctions sua sponte.

Are the nature and severity of sanctions
appropriate to achieve their desired
deterrent effect?

The Advisory Committee expressed concern that the size of monetary
sanctions might over-deter lawyers, making them reluctant to assert
marginally well-founded contentions for fear of a large sanction. They
also questioned whether non-monetary sanctions would serve the de-
terrent purpose of the rule and at the same time fall evenly on lawyers
of different financial means. From the case file study and the survey, we
obtained information relevant to concerns about the nature and size of
sanctions awarded.
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In Arizona, the target of the sua sponte order
was a prisoner in all ten instances in which a
show cause order was not issued. All ten of
these orders required pro se prisoners to sup-
ply additional certification of compliance
with Rule 11 when filing papers with the
court. In Western Texas, the target was a
prisoner in four such instances and a pro se
party in another instance; and in Northern
Georgia, the target was a pro se party in all
four instances when a show cause order was
not issued: The remaining fifteen sua sponte
orders for which there was no show cause
order (one from the District of Columbia,
four from Eastern Michigan, and ten from
Western Texas) involved represented parties
or attorneys.
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In the five districts, between 20% and 31% of the rulings imposed
sanctions (see the figures on pages 8-9). The overwhelming majority of
these orders included monetary fees payable to the opposing party,
from a low of 70% of such orders in Western Texas to a high of 93% in
Eastern Michigan. The median amount awarded ranged from $1,000 in
Eastern Michigan to $3,776 in the District of Columbia. Across the
districts, the smallest award to an opposing party was $10; the largest
was $50,000. Twenty-nine awards exceeded $5,000; eight of these
exceeded $15,000. Very few orders imposing sanctions included a fine
payable to the court. Indeed, in two districts no such fines were im-
posed.

Relatively few orders included non-monetary sanctions, ranging
from 12% of all orders imposing sanctions in Eastern Michigan to 38%
in Western Texas. Most of the non-monetary sanctions were either (1)
reprimands, admonitions, or warnings or (2) prohibitions against or
conditions on future filings. Other non-monetary sanctions included
dismissal of the complaint or striking parts thereof, striking other docu-
ments, requiring continuing legal education, ordering production of
documents or appearance for deposition, and precluding testimony.
One ruling led to disciplinary proceedings and subsequent suspension

~ of the attorney from the practice of law. Except in the District of Ari-

zona, non-monetary sanctions often supplemented rather than sup-
planted monetary sanctions. In Arizona, all of the non-monetary sanc-
tions were requirements imposed on pro se prisoner plaintiffs to supply
additional certification of compliance with Rule 11 when filing papers
with the court. :

In the survey, we asked the judges whether they had imposed non-
monetary sanctions in counseled cases under Rule 11, Seventy-six
percent said they had not. The 24% of the judges who said they had
imposed non-monetary sanctions reported the use of a great variety of
such sanctions. Mirroring the findings of the case file study, the non-
monetary sanctions most frequently mentioned were dismissal of the
case; striking of pleadings, claims, witnesses, or evidence; verbal or
written reprimands; censure in a court order or opinion; warnings that
sanctions might be imposed; and orders to attend continuing legal
education courses. A few judges noted that violations had led to sus-
pension from practice, either temporarily or indefinitely.

To summarize, Rule 11 has operated predominantly as a cost-shift-
ing device, with little emphasis on non-financial sanctions. We cannot
determine from the available information, however, whether the mon-
etary awards were larger than necessary to serve the rule’s purpose of
deterring groundless litigation.



Has Rule 11 activity been disproportionately
concentrated on particular types of litigants or
in particular types of cases?

A perennial criticism of Rule 11 is that it has had a disproportionate
impact on particular types of litigants and in particular types of cases,
specifically on represented plaintiffs and their attorneys in civil rights
cases. By disproportionate impact, we mean a level of activity out of
proportion with the activity targeting other types of litigants or in other
types of cases. To address the validity of this criticism, we examine the
following questions: 1) Are plaintiffs more likely than defendants to
encounter motions/orders for Rule 11 sanctions and to have such mo-
tions granted? 2) Is the incidence of Rule 11 motions/orders in civil
rights cases relatively higher than in other types of cases and are such
motions more likely to be granted? 3) Are represented plaintiffs’ and
their attorneys in civil rights cases more likely to encounter motions for
Rule 11 sanctions and have such motions granted? 7

Are plaintiffs subject to Rule 11 activity more frequently
than defendants?

Across the five districts, Rule 11 motions/orders targeted the plaintiff
slightly or significantly more frequently than the defendant (see Table
10). And in all districts, orders that imposed sanctions also targeted the
plaintiff more frequently than the defendant (see Table 11). Given that
more of the motions targeted the plaintiff, it is to be expected that more
of the orders that imposed sanctions would also target the plaintiff. In
all districts, however, it appears that the difference in the number of
motions filed against the plaintiff and defendant do not fully account
for the difference in the number of sancticns imposed. There appears
to be a significantly higher imposition rate for plaintiffs in Arizona, the
District of Columbia, Northern Georgia, and Western Texas and a
slightly higher impositicn rate in Eastern Michigan (see the last two
lines of Table 11).8 We calculated the imposition rate by dividing the
number of rulings that imposed sanctions by the total number of rul-
ings, including those that granted and those that denied Rule 11 mo-
tions.
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. Showing that the level of sanctions activity is

disproportionate across different types of liti-
gants or cases would not necessarily indicate
that the sanctions activity was warranted or
unwarranted. To make such a determination,
one would need to examine the specific fac-
tual or legal arguments underlying the sanc-
tions activity. We have done this type of
analysis for civil rights cases (see pages 23~
26).

. We used the z-statistic to compare the percentage

of motions that targeted the plaintiff with the per-
centage that targeted the defendant. In the text, we
describe a difference between the two percent-
ages as “significantly more frequent” when the z-
statistic is significant at the traditional .05 level
and a difference as “slightly more frequent” when
the z-statistic approaches the .05 level, We also
used the z-statistic to compare imposition rates
between different types of litigants or different
types of cases. We describe a difference between
two imposition rates as “significantly higher” or
“significantly lower"” when the z-statistic is signifi-
cant at the traditional .05 level and describe a dif-
ference as “slightly higher” or “slightly lower”
when the z-statistic approaches this level. We
took this approach in describing the results so that
one could better see the relative positions of the
percentages. For example, the percentage differ-
ence between plaintiffs and defendants is the
same for Eastern Michigan and Western Texas.
The difference for Western Texas is statistically
significant whereas that for Eastern Michigan is
not because of differences in the sample size from
the two districts.




20

Table 10
Rule 11 motions/orders: targeted “side” of litigation
D. D. N.D. E.D, Ww.D.
Ariz. D.C. Ga. Mich, Tex.
Number of motions/orders
that targeted:
Plaintiff's side 134 133 125 182 173
Defendant’s side 97 87 74 64 145
Other 10 6 14 7 13
Total 241 226 213 253 331
As percentage of all
motions/orders
Plaintiff's side 56% 59% 59% 72% 52%
Defendant's side 40% 39% 35% 25% 44%
Other 4%, 3% 7% 3% 4%
Table 11
Orders imposing Rule 11 sanctions: targeted “side” of litigation
D. D. N.D. E.D. W.D.
Ariz. D.C. Ga. Mich. Tex.
Number of rulings imposing
sanctions against:
Plaintiff's side 35 17 34 33 34
Defendant’s side 3 5 4 8 21
Other 6 0 4 0 1
Total 44 22 42 41 56
As percentage of all
rulings imposing sanctions
Plaintiff's side 80% 77% 81% 80% 61%
Defendant’s side 7% 23% 9% 20% 38%
Other 14% 0% 9% 0% 2%
Imposition rate
Plaintiff’s side 35% 27% 34% 35% 36%
Defendant’s side 5% 12% 7% 22% 23%

Examining the same issue from a different angle, we found that the
complaint was the most frequently targeted pleading, being the pri-
mary target of 40% of the motions/orders in Arizona, 39% in the Dis-
trict of Columbia, 37% in Northern Georgia, 54% in Eastern Michigan,

and 34% in Western Texas. The relatively higher percentage in the

Eastern District of Michigan should be interpreted cautiously because
that sample consisted of younger cases than the other samples did. in

contrast, answers were targeted relatively rarely, by only 4% of the



motions/orders in Arizona, 4% in the District of Columbia, 4% in
Northern Georgia, 5% in Eastern Michigan, and 4% in Western Texas.
Furthermore, in all districts except Eastern Michigan, more of the
orders imposing sanctions targeted complaints than would be expected
even given the higher proportion of motions that targeted the com-
plaint. In Arizona, Northern Georgia, and Western Texas, the imposi-
tion rate for complaints was significantly higher than the overall impo-
sition rate for all other types of pleadings or papers; in the District of
Columbia, the imposition rate for complaints was only slightly higher.

Is Rule 11 activity disproportionately high in civil rights
cases?

Another criticism of the rule is that it hampers effective advocacy of
plaintiffs in civil rights cases. We first examined the overall level of
Rule 11 activity in civil rights cases compared to other types of cases,
by addressing the following questions for each district: 1) In which
types of cases were most of the motions/orders concentrated? 2) How
does the incidence of Rule 11 motions/orders, as estimated by the life-
table analyses, compare between the types of cases in which most of
the motions/orders were concentrated? 3) Compared with other types
of cases in which the motions/orders were concentrated (excluding
prisoner petitions), was the court more likely to grant motions in civil
rights cases? That is, was the imposition rate in civil rights cases higher
compared with other types of cases? Recall that we calculated imposi-
tion rate by dividing the number of rulings that imposed sanctions by
the total number of rulings, including those that granted Rule 11 mo-
tions and those that denied them. Our findings for each distiict are
summarized in Table 12.

in all five districts, Rule 11 motions/orders were concentrated in
contract, torts, and civil rights cases. A substantial number of motions/
orders were also filed in prisoner petitions in Arizona and Western
Texas, in labor cases in Eastern Michigan, and in cases involving mis-
cellaneous federal statutes in all districts except Northern Georgia.

The incidence of Rule 11 motions/orders, as estimated by life-table
analysis, was higher in civil rights cases than in many of the other types
of cases in which the motions were concentrated (see the second col-
umn of figures in Table 12).-Within each district except Northern Geor-
gia, however, the imposition rate for civil rights cases was not out of
line with that for other types of cases (see the third column of figures in
Table 12), and if we eliminate rulings on motions that targeted a pro se
party, the same is true for Northern Georgia.? This is not to say that the
absolute number of Rule 11 sanctions imposed in civil rights cases does
not differ from other types of cases.

9.
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- To make the comparisons, we com-

" bined snmllar types of casés into .
twelve groups, using the nature of suit
codes listed on the civil cover sheet

" (1S 44). The twelve grouips were con-
tract, real property, torts, civil rights, -
prisoner petitions, forfeiture/penalty,

labor, property rights,-bankruptcy, -

- Social Security, federal tax, and mis-

'cellaneous federal tax. 'We excluded - -
cases classified as récovery of over-: -

(.~ payment and enforcement of judg- -
t . ment, the Medicare Act, recovery of
o defaulted student loans, and recovery -

of overpayment of veterans benefits

-~ from our categorization.

In Arizona, the imposition rate was compa-
rable for civil rights, contract, and miscella-
neous statutes, but was significantly higher for
torts. In the District of Columbia, the imposi-
tion rate in civil rights was in the middle range,
compared with contract, torts, and other stat-
utes. Slightly fewer or significantly fewer of the
rulings in contract and miscellaneous statutes
imposed sanctions and slightly more of the rul-
ings in torts imposed sanctions. In Eastern
Michigan, the imposition rate was comparable
for civil rights and contract, and significantly
lower for labor. Too few orders were issued in
torts and other statutes to make meaningful
comparisons for these categories. In Texas, the
imposition rates were fairly comparable across
the natures of suit, In contrast, the imposition
rate was slightly higher for civil rights than for
contract and torts in Northern Georgia. If we
eliminate rulings on motions that targeted a
pro se party, however, the imposition rates for
contracts, torts, and civil rights are compa-
rable,
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In Eastern Michigan, too few rulings were
issued in torts and other statutes for an
imposition rate to be reliably calculated.

Table 12
Rule 11 activity by type of case
Percentage of Incidence from Imposition
District Type of Case Motions/Orders  Life-table Analyses Rate
Ariz, Contract 21% 3.4 26%
Torts 10% 2.3 56%
Civil Rights 14% 6.9 27%
Other Statutes 21% 5.7 24%
Prisoner Petitions 17% 1.3 26%
D.C. Contract 28% 3.5 10%
Torts 19% 1.9 43%
Civil Rights 21% 3.6 25%
Other Statutes 14% 1.5 0%
N.D. Ga.  Contract 26% 2.6 19%
Torts 15% 2.0 21%
Civil Rights 34% 5.6 32%
E.D. Mich. Contract 21% 2.4 37%
Torts 9% 1.4 -
Civil Rights 22% 6.3 41%
Other Statutes 14% 5.4 -
Labor 20% 4.5 17%
W.D. Tex. Contract 23% 34 31%
Torts 12% 35 23%
Civil Rights 26% 6.7 31%
Other Statutes 15% 4.7 32%
Prisoner Petitions 12% 2.1 35%

Has Rule 11 had a disproportionate impact on represented
plaintiffs and attorneys in civil rights cases?

The main focus of the debate over the disproportionality of Rule 11 has
been the impact of the rule on represented plaintiffs and their attorneys
in civil rights cases. Analyzing the overall incidence of Rule 11 mo-
tions/orders and the imposition rate of sanctions in civil rights cases
does not give a complete picture of the impact of the rule. The inci-
dence figures and imposition rates shown in Table 12 include cases in
which the targets of the sanctions activity were unrepresented plaintiffs,
defendants, or defense attorneys, thus overstating the effect on repre-
sented plaintiffs and their attorneys. We therefore examined how fre-
quently represented plaintiffs and their attorneys in civil rights cases
encounter Rule 11 motions/orders and at what rate courts grant such
motions.

We found that the percentage of motions/orders that targeted repre-
serted plaintiffs or their attorneys in civil rights cases was similar to or



was slightly to significantly lower than that in the other types of cases
with substantial Rule 11 activity in four of the five districts. In the fifth
district, the percentage in civil rights cases was slightly to significantly
higher than that in other types of cases.

We also found that in-each district, the imposition rate for repre-
sented civil rights plaintiffs and their attorneys was comparable with or
slightly to significantly lower than that for all other types of litigants and
cases (see Table 13),

Table 13
Rate at which Rule 11 sanctions are imposed
D, D. N.D. E.D. w.D.

Ariz, D.C. Ga. Mich. Tex,
Represented plaintiffs and their .
attorneys in civil rights cases 7% 12% 17% 26% 23%
All other types of litigants
and cases 28% 22% 28% 32% 33%

The substantial humber of sanctions imposed in civil rights cases
against pro se plaintiffs and defendants (both pro se and represented)
may account for the comparable or lower imposition rates against rep-
resented plaintiffs and their attorneys. Such sanctions are not relevant,
however, to the concern about chilling the creative advocacy of law-
yers for plaintiffs. We found that in Arizona, five of six of the rulings
that resulted in the imposition of sanctions involved pro se plaintiffs or
defendants, both pro se and represented; in the District of Columbia,
three of five; in Northern Georgia, twelve of nineteen; in Eastern Michi-
gan, six of twelve; and in Western Texas, five of fifteen.

Does Rule 11 chill effective advocacy by plaintiffs’ lawyers
in civil rights cases?

The findings concerning disproportionate impact detailed above do not
provide sufficient evidence to conclude that Rule 11 has no adverse
effect on represented plaintiffs and their attorneys in civil rights cases.
Rule 11 would still have an adverse impact on civil rights plaintiffs if
reasonable arguments for the application or extension of law were
sanctioned. Many critics of the rule have argued that plaintiffs’ attor-
neys in civil rights cases are likely to be aware of cases in which sanc-
tions have been imposed and may hesitate to present arguable claims if
they perceive that reasonable arguments have been sanctioned.

We examined this issue by scrutinizing all civil rights cases in which
sanctions had been imposed in the five districts to determine whether
Rule 11 was being applied to reasonable arguments. One of the authors
(Willging) read the files of all the civil rights cases in which sanctions
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had been imposed and compiled case summaries. The summaries can
be found in Section 4 of our final report to the Advisory Committee on
Civil Rules.

Some commentators on Rule 11 have minimized the effect of Rule
11 on the development of law by assuming that sanctions are typically
imposed for inadéquate factual rather than legal inquiries. We found in
all five districts, however, that by far the most common reason given for
imposing sanctions in civil rights cases was an inadequate legal inquiry.

To illustrate the type of arguments that were sanctioned, we present
brief synopses of four cases, two of which the reviewer believed pre-
sented more persuasive arguments than the others that were sanctioned
and two of which the reviewer believed presented arguments typical of
those sanctioned. {Labeling an argument more persuasive does not
mean that the argument should not have been sanctioned; in each case,
the court articulated a reasonable basis grounded in Rule 11 for impos-
ing sanctions.) The descriptions concentrate on objective facts and
arguments found in the record of the cases and are designed to permit
the reader to make an independent judgment.

The two arguments the reviewer considered more persuasive in rep-
resented-plaintiff civil rights cases were these:

* Plaintiff submitted a bid to defendant, a general tontractor, to serve as a
minority subcontractor and thereby satisfy defendant’s obligations un-
der a statutory minority business set-aside program. Defendant in-
formed plaintiff that 7, another minority subcontractor, would serve that
role for the construction contract in question and that plaintiff should
submit a more realistic bid to participate as a regular (i.e., non-minority)
subcontractor. Plaintiff submitted a bid that was $208,000 less than the
original bid, which defendant accepted. Later, T no longer satisfied the
statutory requirement, and defendant pressed plaintiff to submit papers
as a minority contractor. Plaintiff sued for the $208,000 as lost profits,
claiming that defendant deprived plaintiff of a statutory entitlement to
the larger amount of the original bid and that defendant’s action de-
prived plaintiff of civil rights in violation of 42 U.S.C. § 1985(3) and
§ 2000d. Plaintiff's president and plaintiff’s project manager each testi-
fied in depositions that there was no racial animus in defendant’s ac-
tions and they were solely motivated by economic concerns. Neverthe-
less, plaintiff's attorney argued against summary judgment, asserting
that plaintiff had been deprived of a statutory benefit under the minority
set-aside program. The court granted summary judgment for defendant
and awarded defendant $15,000 attorneys’ fees and costs as sanctions.
The stated reasons for the sanctions were that the attorneys had failed
to investigate the factual basis for the claim and that plaintiff’s argument
for an inflated economic benefit under the minority set-aside program
was not a good faith argument to extend existing law. [Hunter Grading
Contracting v. Columbus Co., Docket No. 88-617 {N.D. Ga. 1988).]




 Plaintiff sued to enjoin the operation of a state statute that provides an
“almost automatic continuance” for members of the state legislature.
Pursuant to the custody terms of her divorce decree, plaintiff sought
permission to move the children of the marriage to a different county.
Defendant, her ex-husband and a state legislator, invoked the statute
and the state court of appeals denied plaintiff’s petition for mandamus.
Plaintiff sued in federal court claiming a denial of procedural due pro-
cess and an interference with her constitutional right to (reymarry and
raise a family. Plaintiff joined two judges of the state district court “with
great hesitancy, if not regret” on the theory that they would be essential
parties to give complete injunctive relief. Plaintiff did not seek damages
against the judges. The federal district court ruled that plaintiff had
failed to exhaust state remedies and awarded sanctions of $1,500 in
favor of the state judges. The stated reason for the sanctions was that
plaintiffs had failed to uncover and follow a Fifth Circuit decision re-

. quiring the exhaustion of state remedies. The court refused to award
sanctions in behalf of the ex-husband. [Shire-Lagow v. Shine, Docket #
87-00147 (W.D. Tex. 1987).]

The two arguments the reviewer considered typical in represented-
plaintiff civil rights cases were these:

¢ Plaintiff sued for violation of constitutional rights, trespass, and inten-
tional infliction of emetional distress. The gist of the claim was that the
police did not have probable cause to enter plaintiff's apartment in
response to an anonymous tip that a woman was being beaten. When
the police arrived, they reported hearing sounds of furniture being
moved around. They also knew that plaintiff had been involved in
prior domestic disturbances. The court noted that defendant had pro-
vided plaintiff with a tape of the anonymous call and awarded fees of
$6,000 against plaintiff and his attorney on the grounds that plaintiff
had not conducted an adequate legal inquiry (citing both Rule 11 and
42 U.S.C. § 1988). Ruling on a motion to reconsider, the court vacated
the award against the attorney to avoid a chilling effect on plaintiffs’
attorneys in civil rights cases and entered a reverse fee-shifting award
against the plaintiff under 42 U.S.C. § 1988. [Hopkins v. City of Sierra
Vista, Docket # 88-00723 (D, Ariz. 1989).]

* An attorney attempted to intervene as a plaintiff in a case that involved
a claim by a parent on behalf of a child for review of an individual
education plan (iep) under the Education for the Handicapped Act.
Plaintiffs were represented by attorneys for the Atlanta Legal Aid Soci-
ety. The intervening attorney claimed that the State Hearing Officer
had erroneously ruled that the Schoal District could stop a meeting
with a parent about an ip and call for a hearing. The issue in the case
was whether or not the school systern has a right to call for a hearing.
The court found that neither the attorney nor his clients had standing or
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a cause of action and that the “motion is so frivolous as to offend the
policies against frivolous pleadings set down in Rule 11.” The court
imposed sanctions sua sponte in the amount of the fees of plaintiffs
and defendants, a total of $1,041. The attorney was sanctioned in
another case and was suspended from practice in 1990. {Jackson v.
Atlanta School District Docket # 87-1245A (N.D. Ga. 1987).]

Do the above cases provide a reasonable basis for asserting a chill-
ing effect on creative advocacy in civil rights litigation? In the opinion
of the author who read all of the cases, no good faith arguments for
changes in the law were sanctioned. The lawyers in these cases did
not identify their arguments as arguments for change in the law, nor
did they confront adverse precedent; they tended to ignore it or to be
ignorant of it. The sanctions in these cases should not intimidate an
attorney who investigates the law and facts and then makes a good
faith argument to extend, modify, or reverse existing law. ‘

We also examined the issue of Rule 11’s possible effects on creative
advocacy by asking judges “Do you think Rule 11 has in any way im-
peded development of the law?” We found that of 503 judges who
responded to the question, only 5% answered that Rule 11 had im-
peded development of the law. judges who answered in the affirmative
were especially likely to write comments with their responses to this
question; nineteen did so. A few typical comments were:

It has had a somewhat chilling effect on innovative theories, such as in
1983 civil rights cases and in Bivens-type cases.

| suspect it has made lawyers unwilling to risk pushing for changes in
legal doctrine, but I am not in a position to prove this.

It may curtail originality of legal theories — probably in civil rights and
toxic torts. ‘

Judges who found that Rule 11 had not impeded development of the
law were far less likely to write-.comments on this question, but eleven
did so. Typical comments were:

| view the fact that a groundless pleader can be made to suffer for his

dereliction or vindictiveness to be a positive [outcome] of Rule 11-type
sanctions.

Counsel can also preface pleadings that a new approach or theory is
being advanced.

Basically factual allegations are now more carefully asserted.

In brief, while a small number of district judges appear to feel
strongly that Rule 11 has impeded the development of the law, an
overwhelming majority disagree. On this evidence and our reading of
the sanctioned civil rights cases, we cannot conclude that Rule 17 has
interfered with creative advocacy or impeded the development of the
law. We recognize, however, that attorneys may perceive this issue
differently and expect that important information will emerge from the



survey of attorneys’ experiences with Rule 11 being conducted by the
American judicature Society.

Summary and Conclusions

In exploring these five central issues we looked for effects of Rule 11
that would interfere with effective advocacy, especially by plaintiffs’
attorneys in civil rights cases. The common feature of all five criticisms
of Rule 11 is that its misapplication can overdeter lawyers and inhibit
them from pursuing reasonable arguments for the application of exist-
ing law as well as for change in the law.

We searched for objective, empirical manifestations of these effects,
including the (in)determinacy of Rule 11’s application, the nature and
severity of monetary and nonmonetary sanctions, procedural safe-
guards, a comparison of its application to different types of litigants and
cases, and its application to arguments in civil rights cases. We found
evidence of

¢ indeterminacy in the form of variations in the frequency of Rule
11 motions presented to judges and, in some districts, in the
frequency of imposition of Rule 11 sanctions by judges;

¢ determinacy in the form of a moderate to high level of inter-
judge agreement in reviewing sanctions decisions;
* widespread monetary fee-shifting sanctions and infrequent
nonmonetary sanctions;
¢ use of procedural safeguards in response to most motions and of
a lack of such use in some sua sponte impositions of sanctions;
and
¢ disproportionate filing of motions and disproportionate imposi-
tion of sanctions against plaintiffs and their attorneys.
Finally, on two of the most salient issues raised concerning the use of
Rule 11 in civil rights cases, we found
» |ittle evidence that Rule 11 has been invoked (in four of five
districts) or applied disproportionately against represented plain-
tiffs and their attorneys in civil rights cases; and
e little evidence that Rule 11 has been applied to reasonable argu-
ments by plaintiffs’ attorneys in civil rights cases.
in conclusion, our data tend to show that Rule 11 is working as in-
tended despite some evidence of problems relating to indeterminacy,
disproportionate application of the rule to plaintiffs, overuse of mon-
etary sanctions, and lack of procedural safeguards. These problems in
the administration of Rule 11 are each addressed by the Advisory
Committee’s proposed amendments.
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Judicial Assessments of Rule 11: Its Effectiveness and
Its Impact on Litigation in Federal Court

In this section we report the district judges’ evaluations of Rule 11's
impact in counseled cases. Specifically, we examine whether they
have found the rule an effective deterrent to groundless pleadings,
whether they believe it has had any adverse effects on the conduct of
litigation, what they see as the rule’s overall impact on federal litiga-
tion, and whether they wish to retain the rule’s current language.

Most judges find the rule moderately effective as a deterrent but
have found other case management devices more useful in deterring
groundless litigation. In addition, a sizable minority have seen some
negative impact on the conduct of litigation. Yet a great majority of
judges believe that overall Rule 11 has had a positive effect on litiga-
tion in the federal courts and wish to retain the 1983 language of the
rule. Recall that the judges were surveyed before the Advisory Commit-
tee proposed the new revisions, so this last finding does not reflect the
judges’ preference for the 1983 language over the proposed revised
language. -

Groundless litigation and Rule 11

Judicial estimates of the amount of groundless
litigation in federal courts -

Most judges do not find groundless litigation to be a problem in coun-
seled cases in their districts. We asked the judges to provide both a
general evaluation of the problem and specific estimates of the number
of groundless papers (“groundless” was defined as “papers that do not
conform to the requirements of amended Rule 11” and “counseled”
cases were defined as “cases in which both sides are represented by
counsel.”). ¢

Although approximately nine out of ten judges sald there is some
degree of groundless litigation in counseled cases in their district, 65%
of 546 respondents said the problem is small or very smail, and an
additional 22% said it is moderate. Consistent with this general assess-
ment, most judges estimated only a small number of groundless plead-
ings, motions, or other papers on their dockets during the past twelve



months: 61% of 505 respondents estimated ten or fewer groundless
papers; 79%, twenty ‘or fewer; and 89%, thirty or fewer.

The impact of Rule 11 on the amount of groundless
litigation '

To assess the impact of amended Rule 11 on the amount of groundless
litigation, we asked the judges whether that amount has changed since
August 1983. Table 14 shows the results. Slightly more than 40% of the
judges said the problem with groundless litigation has gotten better
since amended Rule 11 was adopted, while a nearly equal percentage
of the judges said the problem has stayed the same. Few judges believe
groundless litigation has become a greater problem since 1983. These
findings suggest that amended Rule 11 may have achieved some of the
deterrent effect sought by the Advisory Committee. '

Table 14 ,
Judges’ assessment of problem with groundless litigation in their districts since
Rule 11 was amended

Type of change Percentage of 455 Respondents
Problem has gotten worse or slightly worse 8.2%
Problem has stayed the same 42.6%
Problem has gotten slightly better or better 41.4%
There has never been a problem ) 7.9%

For a more direct measure of the effectiveness of Rule 11, we asked
the judges for their evaluation of the rule’s effectiveness in deterring
seven types of groundless papers. As Table 15 shows, at least 60% of
the judges think Rule 11 has been slightly to moderately effective in
deterring attorneys from filing all seven types of pleadings. Few judges
rate the rule as very effective as a deterrent to these pleadings. In only
one instance—groundless factual allegations in the complaint—did
more than 10% of the judges rate the rule as very effective.
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Table 15
]udges’ assessment of the effectiveness of Rule 11 in deterrmg attorneys in
their districts from filing groundless factual or legal assertions

Not Slightly ~ Moderately Very  Detérrence
Type of Groundless Filing Effective  Effective Effectxve Effective  Unneeded
Groundless factual allegations
in complaint (N= 480) 9.8% 29.6% 41.0% 11.7% 7.9%
Groundless legal claims
e in complaint (N= 492) 15.4% 33.5% 37.2% 8.7% 5.1%
Dt st et Groundless denials
'So'me' enghty Judges dffe'réd Cdm- sf inanswer (N= 464) 28.7% 36.0% 22.0% 6.5% 6.9%
"1 Groundless affirmative defenses
o ?;e';:ts I(I)n the detertent e?eCt of 'TUle:f- | in answer (v= 468) 27.6% 37.0%  231%  6.8%  5.6%
L Q meg are Severa examp es ! Groundless summary judgment
:Of comments on specnflc types of 2 motion by defendant (v=481) 22.5%  34.1% 28.1% 7.5% 7.9%
e -;pleadmgs‘ R , “ M Groundless summary judgment
L A Very substanual number of sum- o' motion by plaintiff (v = 474) 22.6%  30.2% 28.3% 8.4% 10.5%
mary ]udgment and Rule12 mo- Groundiess motion to dismiss
" tions are “fee churning.” In addi- under Rule 12(b) (N= 483) 238% 362%  238%  66%  9.5%

~tion, a large number of these "
~eeemOtionsiare: 95=§“Cd"€<‘;““”ed“‘?ate J The judges appear to find the rule more effective in deterring ground-
- the judge. Rule 11 hasn't done .0 less complaints than in deterring groundless answers or motions. For
o much with thesetypes I o o . . s
RS e sk i - 2t example, 41% of the judges—the greatest concentration of judicial
. Rule 11 is not much use agamst 1 opinion on , . a atelv effective
" defendants, a,lthOUgh the threat has pinion on the rule’s deterrent effect—rate the rule moderately effe

 caused many defendants to admit i in deterring groundless factual allegations in the complaint, whereas

o “liability. [ believe the rule has’ had 1 only 22% find it moderately effective in deterring groundless denials in
" a substantial effect on pre-filing =~ -1 the answer. These differences are most clearly seen by looking at the
: '_f““VEStisahonS by P‘amtifls o } percentage of judges who find Rule 11 ineffective as a deterrent.
- 'Ahigher standard seems to apply i Whereas only 10% to 15% of the judges say the rule is ineffective in
" to facts. Lawyers are niot ObJGCtmg 1 deterring groundless pleadings in the complaint, 22% to 29% find it

7 RN B . . . . : :
_venough to the 3e"e’al de”'als et ineffective in deterring groundless pleadings in the answer or in mo-

et e T BT T tions,

Judicial use of Rule 11 as a warning against filing
groundless litigation

Rule 11 may serve as a deterrent through the imposition of sanctions,
but its deterrent effect may be felt as well when judges advise counsel
that a particular filing may lead to sanctions. As Table 16 shows, two-
thirds of the judges have used Rule 11 in this way, although most esti-
mate having done so in only a few cases.




Table 16
judges’ reports of the numbers of cases in which they advised counsel that a
particular filing might lead to Rule 11 sanctions

Number of Cases Petcentage of 549 Respondents
In no cases 32.4%
In a few cases 46.1%
In some cases 21.1%
In about half of the cases 2%
In more than half of the cases 2%

 The effectiveness of Rule 11 compared with other
methods for controlling groundless litigation

Rule 11 is one of several devices available for controlling groundless
litigation. Table 17 shows that most judges find each of the devices at
least somewhat effective for controlling groundless litigation; excepting
fee shifting, fewer than 10% of the judges said any one method was
“not effective.” However, when we look at the judges’ assessment of
the degree of effectiveness of each device (i.e., the three columns on
the right), we find that Rule 11 does not compare especially well with
most other tools for managing groundless litigation.

Although the judges find Rule 11 more effective than fee shifting,
they find it less effective than the other devices we listed. The methods
seen as most effective for controlling groundless litigation are prompt
rulings on motions to dismiss and prompt rulings on motions for sum-
mary judgment (51% said “very effective” for each). Also effective are
Rule 16 conferences to narrow issues (40% said “very effective”). In
contrast, only 23% of the judges said Rule 11 is “very effective.” For
this method, the judges’ responses cluster in the “slightly” and “moder-
ately” effective categories (70%). For all other methods except fee shift-
ing, the judges’ responses cluster in the “moderately” and “very” effec-
tive categories.

Table 17
Judges’ ratings of the effectiveness of different methods for managing
groundless litigation on their dockets

Not Slightly Moderately. Very
Management method Effective Effective Effective  Effective
Informal admonitions (N= 515) 4.5% 24.9% 39.8% 30.9%
Rule 16 conferences to narrow issues (N=496)  5.8% 18.8% 357% 39.7%
Rule 11 sanctions (N = 480) 7.3% 33.3% 36.7% 22.7%
Rule 26 & 37 sanctions (N= 427) 3.7% 24.6% 49.6% 22.0%
28 U.S.C. § 1927 fee shifting (v= 343) 17.2% 38.8% 26.2% 17.8%
Reverse fee shifting (v= 332) 27.1% 35.8% 25.0% 12.0%

Prompt rulings on motions to dismiss (N=492)  8.9% 12.4% 27.2% 51.4%

Prompt rulings on motions for summary
judgment (v=493) 8.1% 12.8% 28.0% 51.1%
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Taken together, the findings presented in Tables 15 and 17 suggest
that judges think Rule 11 has met its purpose of deterring groundless
litigation, but modestly so. An alternative explanation is that judges
find Rule 11 less effective as a deterrent because they have occasion to
use it far less frequently than other management devices such as Rule
16 conferences or rulings on motions to dismiss or for summary judg-
ment.

Judicial Assessments of the Effects of
Rule 11 on the Conduct of Litigation

Critics of Rule 11 have asserted many negative effects on attorneys and
on the conduct of litigation. We were able to examine only a few of the
issues raised by the critics, and those issues are examined in a limited
way—that is, we see them only through the judges’ opinions, not the
opinions of litigants or attorneys.

The rule’s effect on litigation costs

One of the most common concerns voiced about Rule 11 is that the
rule has created new opportunities for conflict and thus has increased
the cost of litigation. Because we limited our inquiry to matters that
would be within the ambit of judicial experience, we were able to
examine only one aspect of the cost issue: the filing of groundless Rule
11 requests. Ninety-five percent of 534 respondents said at least some
of these requests are groundless, with 31% of the judges saying many
or most are groundless. This suggests a significant additional cost to
parties due to unnecessary sanctions requests.

The rule’s effect on attorney-client and attorney-attorney
relations

Many critics have asserted that Rule 11 has damaged relationships
between counsel and their clients, as well as between counsel repre-
senting opposing parties. Tables 18 and 19 show the judges’ responses
to questions about these effects.

Of the judges who evaluated the impact of Rule 11 on attorney—
client relationships, nearly two-thirds said a request of Rule 11 sanc-
tions creates a conflict of interest between attorney and client in at least
a few or some cases. Most of these judges, however, said this conflict
arises in only a few cases. Half the judges also said that in more cases
than not a request for sanctions exacerbates unnecessarily contentious
behavior between opposing counsel. Altogether we see that of the
judges who evaluated the impact of Rule 11 on attorney—client and
attorney-attorney relationships, a sizable portion believe Rule 11 has
had some negative effects.
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Table 18
Judges’ assessment of number of cases in which filing a request for Rule 11 sanctions
by opposing counsel creates a conflict of interest between attorney and client

Frequency of Conflicts Percentage of 534 Respondents
In no cases in which sanctions were requested 32.2%

In a-few cases in which sanctions were requested 42.8%

In some cases in which sanctions were requested . 16.3%

In half or more of the cases in which sanctions were requested 8.7%

Table 19

Judges' assessment of the effect of a request for Rule 11 sanctions on the
interactions between opposing counsel

Effect on Interactions Percentage of 483 Respondents
Exacerbates contentious behavior in more cases than not 50.3%
Curtails contentious behavior in more cases than not ! 7.9%
Exacerbates in some cases, curtails in others 34.0%
Has no impact 7.9%

The rule’s effect on settlement

A significant percentage of judges also find that Rule 11 has had an
adverse effect on settlement negotiations. As shown in Table 20, 50%
of the 429 respondents said that a request for Rule 11 sanctions im-
pedes settlement in more cases than not. '

Table 20
Judges’ assessment of the effect of a request for Rule 11 sanctions on the
likelihood of settlement

Effect on Settlement Percentage of 429 Respondents
Impedes settlement in more cases than not 50.3%
Encourages settlement in more cases than not 7.9%
Impedes in some cases, encourages in others 34.0%
Has no impact 7.9%

Judicial Assessments of the Overall Value
of Rule 11

Although most judges have found Rule 11 at least moderately effective
as a deterrent to groundless litigation, the findings presented so far do
not suggest a strong judicial endorsement for amended Rule 11. While
only a minority of judges see a negative impact on the conduct of liti-
gation, it is a sizable minority and suggests that at least some problem
exists. In addition, as we saw above, our study of case files in five dis-
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tricts documented significant costs and burdens associated with ruling
on Rule 11 matters.

Nevertheless, despite the misgivings many judges may have about
Rule 11’s costs and its impact on litigation, a great majority believe the
rule has had a positive impact overall and should be retained in its
present form. And as already noted ir: the discussion on page 10, most
judges think Rule 11 is beneficial despite whatever burdens it may have
imposed on judicial time. Below we present additional information
about the judges’ overall evaluation of the rule.

The overall effect of Rule 11 on litigation in the federal
courts

To assess the rule’s broadest effect, we asked judges to weigh the posi-
tive and negative effects of Rule 11. As Table 21 shows, the great ma-
jority of judges (81%) say Rule 11 has had a positive effect overall.

Table 21

judges’ assessment of overall effect of Rule 11 on litigation in federal courts
Effect of the Rule Percentage of 472 Respondents
Overall, amended Rule 11 has had a positive effect 80.9%

Overall, amended Rule 11 has had a negative effect 8.7%

Overall, amended Rule 11 has had no effect 10.4%

Preferences for the future of Rule 11

in keeping with their assessments of the overall effect of Rule 11, 80%
of the judges say the rule should be retained in its current form. Few
would return it to its pre-1983 language. The judges’ responses are
shown in Table 22.

Table 22

Judges’ preferences for the future of Rule 11

Preference Percentage of 526 Respondents
Rule 11 should be retained in its present form 80.4%

Rule 11 should be amended to restore its pre-1983 language 7.0%

Rule 11 should be amended in some other way 12.5%

Judges who would like to see Rule 11 amended in some other way
offered a variety of possible amendments. The most frequently sug-
gested was to make the rule permissive rather than mandatory. Among
many other suggestions, the judges asked for consideration of the fol-
lowing amendments:




Clarify the standard of review

Change the standard of review to abuse of discretion

Place a flat cap or presumptive cap on the amount of monetary sanctions
Permit sanctioning of the firm, not just the attorney

Clarify the duty to withdraw pleading upon later knowledge

Require notice by opposing counsel

Provide that part or all of the sanction be paid to the court

Require a hearing

Clarify the role of local counsel

Require leave of court to file a Rule 11 motion

Require findings and conclusions in support of an order for sanctions

As we shall see in the next section, the Advisory Committee incorpo-
rated many of these ideas in their proposed changes.

Proposed Changes in Rule 11

After calling for and receiving empirical research and public commen-
tary, the Advisory Committee on Civil Rules reviewed Rule 11 and pro-
posed a number of changes. The Standing Committee on Rules, in turn,
has submitted those proposals for public comment and hearing. We
describe the main features of the proposed changes, grouping them
into four categories: defining Rule 11 violations, invoking Rule 11’s
procedures, selecting the appropriate sanction, and assigning liability
for violations. (The full text of the proposed amended rule is set out on
page 40.)

Defining Rule 11 violations

Currently, case law in most circuits calls for judges to decide whether a
paper conforms to Rule 11 by looking at the situation that existed when
the paper was signed. The proposed Rule 11 expands that time frame
by imposing a continuing duty on attorneys or parties to modify legal
and factual assertions when new information affecting their conformity
with Rule 11 becomes available. The new rule would broaden the
signer’s certification to include “presenting or maintaining a claim,
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The Range of Judicial Opinion on Rule 11

Although the judges’ responses to the standardized questions reveal much about their views and practices
regarding Rule 11, their written comments offer an additional rich source of opinion about the rute. The
following comments represent the range of views found among federal judges.

Rule 11 is useful. Though it has
been abused at times by lawyers
and misused by some judges, to
repeal or amend it significantly
would send the wrong signal
and would have a very detri-
mental effect.

Necessary but distasteful.

if we as a profassion simply
followed our own canons of
ethics, Rule 11 would be unnec-
essary. As we don't, trial judges
must be encouraged to adminis-
ter justice, which includes re-
minding lawyers of their profes-
sional obligations.

We know groundless litigation
when we see it, but the manda-
tory nature of sanctions coupled
with the objective standard
combine to impose a significant

burden on the courts. | would
estimate that Rule 11 rears its
ugly head in approximately one-
third of my cases. In short, | am
convinced that the current
version is not worth the effort.

The amended rule has set a new
standard of professional respon-
sibility, and the bar, in general,
is conforming to that higher
standard.

Rule 11 appears to me to be an
appropriate reaction to the lax
professional standards which
have developed as a result of
liberal pleading rules and prefer-
ence for dispositions of cases on
the merits. The legal profession
is in trouble; it is capable of
inflicting substantial damages
on adversarial clients by im-

proper conduct of litigation.
Rule 11 is one means of address-
ing the problem.

The problem with Rule 11 is that
there is no uniform yardstick for
its application. Individual judges
with differing philosophies and
ideologies reach contrary con-
clusions about the appropriate-
ness of Rule 11 sanctions.

Rule 17 sanctions destroy the
professjonal relationship be-
twean lawyers. Our system does
not and cannot function when
this relationship is damaged.
Rule 11 is guaranteed to impas-
sion lawyers. We need all the
mechanisms possible to make
lawyers dispassionate.

Although the comments reveal a great variety of views about the ways in which the rule is either helpful
or harmful, we found that two types of comments were made by a significant number of judges. First, quite a
few judges noted that while they do not use Rule 11 often, its existence is important to them, both as a gen-
eral device for managing their caseload and as a method for handling the truly difficult attorney. The follow-
ing comments illustrate this point:

1 think the existence of Rule 11,

the judge encounters only two
not its use, has helped.

such attorneys a year, Rule 11 is
useful and needed.

therefore, had to impose sanc-
tions very frequently.

Rule 11 deters wasteful conduct
by some attorneys who are
otherwise undeterrable; even if

It's an excellent tool to manage

I have found the rule most use- the caseload.

ful as a threat and have not,

A second type of comment focused on the role of the appellate courts in the use of Rule 11. Here the
district judges generally expressed unhappiness with appellate rulings. Examples of these comments are
given below: '

appellate level. applying Rule 11. Moreover,
clear and consistent published
decisions would provide guid-
ance to attorneys practicing in
federal court as to the standards

they are expected to meet.

The courts of appeals have a
great deal of blame to shoulder
in the almost total lack of confi-
dence in the trial judge’s ability
to recognize the need for sanc-
tions in particular cases.

While | do not suggest that Rule
11 has no beneficial effect in
discouraging frivolous litigation,
| do feel that consistent,
precedential decisions at the
appeals court level will greatly
assist trial courts in correctly

it is useless to have Rule 11
when it is never enforced at the



defense, request, demand, objection, contention, or argument in a
pleading, written motion, or other paper filed with or submitted to the
court.” The attorney or party certifies the conformity of the assertion
with Rule 11 “until it is withdrawn.” {§ (b)] In its official notes, the
Committee observed that the new rule would “include the failure to
withdraw or abandon a position after learning that it ceases to have any
merit.” [Note to subdivision (b) at T 2]

Under the current rule, by signing a paper or pleading, an attorney
or party certifies that a “reasonable inquiry” has been conducted and
that the paper or pleading “is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or
reversal of existing law.” The committee’s proposal modifies that certifi-
cation. In the proposal, “good faith argument” becomes the more ob-
jective “non-frivolous argument” and a new category of argument, for
the “establishment of new law,” has been added.

The proposed rule also includes a new protection for factual asser-
tions that may require further investigation or discovery. By signing a
paper or pleading, an attorney or party would certify that “any allega-
tions or denials of facts have evidentiary support or, if specifically so
identified, are likely to have evidentiary support after a reasonable op-
portunity for further investigation or discovery.” [§ (b)(3)]. To qualify for
protection, however, the assertion must be specifically identified as
needing further investigation or discovery.

Invoking Rule 11

Under the current practice in many courts, a party may include a mo-
tion for sanctions within another motion. Under the proposed revision,
a Rule 11 motion must be “served separately from other motions” and
must “describe the specific conduct alleged to violate” the rule. [§

{c) 1A The proposed rule also gives the targeted party an opportunity
to avoid a motion: It forbids the moving party to file or present the mo-
tion to the court unless the other party fails to withdraw “the challenged
claim, defense, request, demand, objection, contention, or argument”
within 21 days of service (or such other time as the court may pre-
scribe). [§ (C)(1)(A)].

The committee states that the above requirement is “intended to
provide a type of ‘safe harbor’” which means that “a party will not be
subject to sanctions on the basis of another party’s motion unless, after
receiving the motion, it refuses to withdraw that position or to acknowl-
edge candidly that it does not currently have evidence to support a
specified allegation.” [Notes to Subdivisions (b)-(c) at § 13].

When a court proposes to impose sanctions on its own initiative, the
rule specifies that “the court may enter an order describing the specific
conduct that appears to violate . . . [the rule] and directing an attorney,

37



38

law firm, or party to show cause why it has not violated” the rule. [§
(cX1)B)]. The revised rule would not provide a safe harbor for with-
drawing an assertion after the show cause order has been issued; how-
ever, such withdrawal “should be taken into account in deciding what
sanction to impose,” if the court finds a violation. [Notes to Subdivi-
sions (b)-(c) at 9 15].

Under existing law, a court has the power to impose sanctions on its
own initiative, even after dismissal or settlement of an action. Under
the proposed revision, however, a court could impose monetary sanc-
tions on its own initiative after voluntary dismissal or settlement of the
action only if it had previously issued a show cause order. (Another
limitation to the court’s power to impose monetary sanctions on its
own initiative is described on page 39).

Whether the process begins by motion or at the court’s initiative, the
attorneys, firms, or parties must be given notice and an opportunity to
respond to the alleged violations before the court can impose sanc-
tions. The proposed rule leaves the form of the opportunity to respond
to the discretion of the judge: “Whether the matter should be decided
solely on the basis of written submissions or should be scheduled for
oral argument (or, indeed, for evidentiary presentation) will depend on
the circumstances.” [Notes to Subdivisions (b)-(c) at € 10].

Finally, whenever sanctions are imposed, the court, upon request,
“shall recite the conduct or circumstances determined to constitute a
violation of this rule and explain the basis for the sanction imposed.” [§
(c)(3)] The committee notes clarify that the recitation may be either in a
written order or on the record. The notes remove any doubt that “the
court should not ordinarily have to explain its denial of a motion for
sanctions.” [Notes to Subdivisions (b)-(c) at § 10).

Selecting appropriate sanctions

Under the current rule, courts have wide discretion to impose an “ap-
propriate sanction” and are explicitly authorized to include awards to
parties of “the reasonable expenses incurred because of the filing, . . .
including a reasonable attorney’s fee.” As noted above, the committee
found that fee awards had become the norm and that nonmonetary
sanctions have been used too rarely. To reverse that trend, the advisory
committee limited sanctions to “what is sufficient to deter comparable
conduct by persons similarly situated.” [§(c)(2)] While continuing to
authorize nonmonetary directives, monetary payments to the court,
and monetary awards to a party, the proposed revision would limit the
latter to “some or all of the reasonable attorneys’ fees and other costs
incurred as a direct result” of the violation [§ (c)(2) (Emphasis added)],
The committee notes underscore the availability of nonmonetary sanc-
tions (e.g. reprimand or censure, educational programs, referral to dis-




ciplinary authorities); point out the variety of possible sanctions; and
delineate a host of factors (e.g., the responsible person’s intent, re-
sources, patterns of conduct, etc.) for courts to consider in selecting an
appropriate sanction. [Notes to Subdivisions (b)-(c)at 7 7].

To avoid possible problems under the rules’ enabling act, the
committee’s proposal also limits the power of courts to impose a mon-
etary penalty on a represented party. A monetary sanction may, how-
ever, be imposed on a represented party’s attorney.

The committee’s proposal also introduces a limit on a court’s power
to impose a sanction on its own initiative. Monetary awards to a party
would no longer be permitted; the rule would allow only “directives of
a nonmonetary nature, {or} an-order to pay a monetary penalty into
court.” [§ (c)(2)]. :

Assigning liability

To “remove the restrictions of the former rule” as interpreted in Pavelic
& LeFlore v. Marvel Entertainment Gp., 493 U.S. 120 (1989), the pro-
posed rule authorizes courts to impose sanctions on “the attorneys, law
firms, or parties determined, after notice and a reasonable opportunity
to respond, to be responsible for a violation.” [§(c)]. The committee
notes that this may include “the [presenting] attorney’s firm, another
member of the firm, or co-counse! either in addition to, or, in unusual
circumstances, instead of the person actually making the presentation
to the court.” [Notes to Subdivisions (b)-(c)-at T 8].

In sum, the committee proposals are designed to limit the number of
motions, allow attorneys and parties to avoid any chilling effect on
creative advocacy, establish clear, fair proce‘dures for enforcement, and
continue Rule 11’s primary purpose of deterring meritless litigation.

AFRE
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k (b) Representations to Court. By presenting or maintaining a claim, defense, request, demand, objec-

PRELIMINARY DRAFT OF PROPOSED AMENDMENT TO FEDERAL RULE OF CIVIL PROCEDURE 11
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
August 1991

Rule 11. Signing of Pleadings, Motions, and Other Papers; Representations to Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper shall be signed by at least one attorney
of record in the attorney’s individual name, or, if the party is not represented by an attorney, shall
be signed by the party. It shall state such person’s address and telephone number, if any. Except
when otherwise specifically provided by rule or statute, pleadings need not be verified or accompa-
nied by affidavit. An unsigned paper shall be stricken unless omission of the signature is corrected
promptly after being called to the attention of the attorney or party.

tion, contention, or argument in a pleading, written motion, or other paper filed with or submitted to
the court, an attorney or unrepresented party is certifying, until it is withdrawn, that to the best of
the person’s knowledge, information, and belief formed after an inquiry reasonable under the cir-
cumstances—
(1) it is not being presented or maintained for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;
(2) it is warranted by existing law or by a non-frivolous argument for the extension, modification;,
or reversal of existing law or the establishment of new law; and
(3) -any allegations or denials of facts have evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable opportunity for further investigation or

discovery, ,

(c) Sanctions. Subject to the conditions stated below, the court shall impose an appropriate sariction
upon the attorneys, law firms, or parties determined, after notice and a reasonable oppottunity to
respond, to be responsible for a violation of subdivision (b)

(1) How Initiated.

(A) By Motion. A motion for sanctions under this rule shall be served separately from other
motions or requests, and shall describe the specific conduct alleged to violate subdivision
(b). It shall not be filed with, or presented to, the court unless the challenged claim, de-
fense, request, demand, objection, contention, or argument is not withdrawn or corrected
within 21 days (or such other time as the court may prescribe) after service of the mo-
tion. If warranted, the court may award to the party prevailing on the motion the reason-
able expenses and attorneys fees incurred in presenting or opposing the motion.

(B) On Court’s Initiative. On its own initiative, the court may enter an order describing the
specific conduct that appears to violaté subdivision (b) and directing an attorney, law
firm, or party to show cause why it has not violated subdivision (b) with respect thereto.

(2) Nature of Sanction; Limitations. A sanction imposed for violation of this rule shalt be lim-
ited to what is sufficient to deter comparable conduct by persons similarly situated. Subject to
the limitations in subparagraphs (A} and (B), the sanction may consist of, or include, direc-
tives of a non-monetary nature, an order to pay a monetary penalty into court, or, if imposed
on motion, an order directing payment to the movant of some or ali of the reasonable attor-
neys’ fees and other costs incurred as a direct result of the violation.

{A) Monetary sanctions may not be awarded either on motion or on the court’s initiative,
against a represented party unless it is determined to be responsible for a violation of
subdivision (b)(1).

(B) Monetary sanctions may not be awarded on the court’s initiative unless the court’s order
to-show cause is issued before a voluntary dismissal or settlement of the claims made by
or against the party to be sanctioned.

(3) Order. If requested, the court, when imposing sanctions, shall recite the conduct or circum-
stances determined to constitute a violation of this rule and explain the basis for the sanction
imposed.
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