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This Issue in Brief 

YEARS FROM now, 1987 -the year sentencing 
guidelines went into effect-will be remem­
bered as a milestone in Federal criminal jus-

tice. The Sentencing Reform Act of 1984 which 
brought about the sentencing guidelines sent ripples 
in the pool of the Federal court system that affected 
all who participate in the sentencing process. Cer­
tainly the day-to-day work of judges, both district 
and appellate, prosecutors, attorneys, probation offi­
cers, and correctional personnel has been altered sig­
nificantly, and the course of careers has changed. 
This special issue of Federal Probation gives a voice 
to those who have been working in the midst of such 
historic change. 

Federal Probation invited eminent jurists and 
prominent sentencing experts to prepare articles re­
flecting their thoughts and perspectives regarding the 
Sentencing Reform Act and the sentenCing guidelines. 
The first three articles comprise thoughtful, varied 
perspectives from the bench. The articles that follow 
are by authors representing other critical roles in 
sentencing. The articles are organized by profession in 
the order that each author would typically become 
involved in the sentencing process. 

Ever since the Federal sentencing guidelines went 
into effect, judges and commentators have criticized 
the guidelines for placing excessive restrictions on 
judicial discretion. The Honorable Gerald Bard 
Tjoflat, chief judge of the U. S. Court of Appeals for the 
Eleventh Circuit, asserts that critics fail to appreciate 
the significant discretion that the judge retains. In 
'The Untapped Potential for Judicial Discretion 
Under the Federal Sentencing Guidelines: Ad­
vice for Counsel," Judge Tjoflat addresses the failure 
of attorneys to appropriately exploit judicial discretion 
within the guidelines structure. Advice for attorneys 
is offered regarding how to develop proper arguments 
to guide the sentencing judge's discretion in a particu­
lar case. Providing substantial background informa­
tion, the article describes the congressional purposes 
of the sentencing guidelines, the elements of guideline 
sentencing, and the scope of judicial discretion embed­
ded in the guidelines. 
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The Untapped Potential for Judicial 
Discretion Under the Federal Senterlcing 

Guidelines: Advice for Counsel 
By GERALD BARD TJOFLAT 

Chief Judge, United States Court of Appeals, Eleventh Circuit 

Introduction appeal. The guidelines can only ensure honesty, uni-
formity, and proportionality in sentencing if the argu-

EVER SINCE the Federal sentencing guide- ments relating to the imposition of a particular 
lines went into effect in late 1987, judges and sentence find their expression in open court. Honesty 
commentators have criticized the Federal sen- in sentencing falls by the wayside if sentencing hear-

tencing guidelines for placing excessive restrictions ings do not reflect the true basis for the imposed 
on judicial discretion.1 The guidelines, it has been penalty. Uniformity in sentencing suffers as clandes­
said, reduced the judge's role to operating a comput- tine charging arrangements encourage discriminatory 
erized sentencing mechanism. The discretion tradi- prosecution in violation of constitutional equal protec­
tionally enjoyed by the sentencing judge and the tion guarantees and shake the public's confidence in 
Parole Commission had been transferred to the the .criminal justice system. Proportionality in sen­
prosecutor, who, with his or her uneasy accomplice, -;;encingvanishes as sentences, instead of reflecting the 
the defense attorney, could now manipulate sen- seriousness of the offense and the personal culpability 
tences at will by picking the charge triggering the of the defendant, reflect the defendant's willingness to 
desired penalty. provide assistance and his or her lawyer's inability to 

These criticisms, however, fail to appreciate the articulate departure rationale during the sentencing 
significant discretion the sentencing judge retains un- hearing. 
derthe guidelines. Mer 3 years of considering appeals Although incompetent advocacy in sentencing hear­
from sentences imposed under the guidelines, I have ings under the guidelines comes in many shapes and 
become convinced that attorneys have yet to take full sizes, I will focus my remarks on the failure of counsel 
advantage of the mechanisms for judicial discretion to exploit judicial discretion to alter the offense level 
built into the guidelines. The continued failure of assigned to a particular offense. In their arguments to 
c01.lD.sel competently to participate in the adversarial the sentencing judge, defense attorneys and prosecu­
process of guideline sentencing has resulted in a num- tors alike tend exclusively to appeal to the judge's 
ber of unfortunate consequences. Ajudge who receives discretion to assign the defendant to an offender cate­
no assistance from an incompetent defense attorney gory other than the one suggested by the guidelines. 
unfamiliar with the proper arguments in favor of a As a result, judicial discretion to depart from the 
downward departure may impose an excessively heartland sentences of the guidelines remains largely 
harsh sentence. Similarly, the same judge, now lack- untapped. 
ing the guida~ce of considered arguments ?y the As this article addresses the failure of attorneys to 
prosecutor urgmg an upward departure, may Impose .... -. - '::-.1_ • t fIt te t d l' t' .. mi:IAe appropna e use 0 c ear s a men s e mea mg 
an ~p~operly lement. sentence. Furthermore, sen- the importance and scope of judicial discretion in 
ted ncmg JUdfges Wthho de~lddel.on a d°tewnward ordupwa;d guideline sentencing, I will rely heavily on legislative 

eparture rom e gul e me sen nce may 0 so lor I' d . ., pronouncements, po lCy statements, an commentar-
reasons or mways not contemplated by the guldehnes. . d f" . d' , 1 d' t' d th 'd l' les e mmg JU ICla Iscre IOn un er e gul e meso 

Perhaps most importantly, the failure to appreciate This article will briefly discuss the relevant purposes 
the scope of judicial discretion and the accompanying of the sentencing guidelines and will then present a 
inability to conceive of relevant arguments in favor of general outline of the factors contributing to the estab­
a departure from the guideline sentences result in lishment and the imposition of sentences under the 
backroom agreements where assistance to the Gov- guidelines, paying particular attention to the distinc­
ernment's case is exchanged for reduced charges. tion between horizontal, offender-related, and verti­
These backroom deals frustrate the purposes of the cal, offense-related, components of guideline 
sentencing guidelines and remain immune from j~di- sentencing. Following an exploration of the role and 
cial review, as the sentencing judge cannot intervene scope of judicial sentencing discretion under the guide­
in the absence of a plea agreement, and the appellate lines, the article will conclude with some practical 
court has nothing to review in the absence of an suggestions regarding the development of arguments 
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to guide ju.dicial discretion in guideline sentencing. 

Purposes of the Federal Sentencing Guidelines 

The sentencing guidelines grew"out of the realiza­
tion that sentencing accord.ing to the medical model of 
rehabilitation had failed.2 Prison inmates complained 
that indeterminate sentences with uncertain release 
dates constituted cruel punishment. Criminal justice 
practitioners and criminologists declared imprison­
ment incapable of advancing rehabilitative purposes.3 

Even if imprisonment could rehabilitate, it had be­
come clear that it was impossible to ascertain whether 
a particular prisoner had in fact been rehabilitated.4 

Reports documented widely disparate sentences for 
similar offenders convicted of similar offenses.5 

In response to the mounting criticisms of a sentenc­
ing system that vested wide discretion in the Parole 
Commission, Congress established the Federal Sen­
tencing Commission to establish uniform Federal sen­
tencing guidelines. The new guidelines were to assure, 
among other things, "that sentences are fair both to 
the offender and to society, and that such fairness is 
reflected both in the individual case and in the pattern 
of sentences in all Federal criminal cases," and "that 
the offender, the Federal personnel charged with im­
plementing the sentence, and the general public are 
certain about the sentence and the reasons for it:J6 The 
policy statement accompanying the sentencing guide­
lines summarized the objectives of the Sentencing 
Commission as follows: 

Congress first sought honesty in sentencing .... 

Second, Congress sought uniformity in sentencing by narrowing 
the wide disparity in sentences imposed by different federal 
courts for similar criminal conduct by similar offenders. Third, 
Congress sought proportionruity in sentencing through a system 
that imposes appropriately different sentences for criminal con­
duct of different severity.7 

Vertical and Horizontal Sentence Components 

The Sentencing Commission adopted a sentencing 
table to guide a judge in determining the appropriate 
sentence range for a particular offense committed by 
a defendant with a particular criminal history.s The 
sentencing table represents a grid with a vertical 
variable "Offense Level" and a horizontal variable 
ItCriminal History Category (Criminal History 
Points):J9 Having decided on the appropriate offense 
level and criminal history category, the sentencing 
judge determines the suggested sentence range in a 
given case by correlating offense level and criminal 
history category.l0 Every sentence range suggested by 
the sentencing guidelines therefore combines offense­
and offender-related elements. 

The Vertical Component: Offense Factors 

28 U.S.C. § 994(c) enumerates the factors the Sen-

tencing Commission could take into account in deter­
mining ~he offense level for a given offense: 

(1) the grade of the offense; 

(2) the circumstances under which the offense was committed 
which mitigate or aggravate the seriousness of the offense; 

(3) the nature and degree of the harm caused by the offense, 
including whethe:r it involved property, irreplaceable property, a 
person, a number of persons, or a breach of public trust; 

(4) the community view of the gravity of the offense; 

(5) the public concern generated by the offense; 

(6) the deterrent effect a particular sentence may have on the 
commission of the offense by others; and 

(7) the current incidence of the offense in the community and in 
the Nation as a wholeY 

The Horizontal Component: Offender Factors 

Subsections (d) and (e) of 28 U.S.C. § 994 specify the 
factors that the Sentencing Commission. was author­
ized to consider in determining the offender-related 
element in its sentencing scheme: 

(1) age; 

(2) education; 

(3) vocational skills; 

(4) mental and emotional condition to the extent that such 
condition mitigates the defendant's culpability or to the extent 
that such condition is otherwise plainly relevant; 

(5) physical condition, including drug dependence; 

(6) previous employment record; 

(7) family ties and responsibilities; 

(8) community. ties; 

(9) role in the offense; 

(10) criminal history; end 

(11) degree of dependence upon criminal activity for a liveli­
hood.12 

Pursuant to the rujection of rehabilitative concerns 
in the context of decisions regarding the imposition 
and the length of a prison sentence, the Sentencing 
Commission was instructed to disregard items (2), (3), 
(6), (7), (8) for devising guidelines regarding decisions 
of this kind.13 In addition to this legislative limitation, 
the Commission itself decided to disregard items (1), 
age, and (5), drug dependence, for policy reasons. 14 

The sentencing guidelines reflect the remaining fac­
tors in various provisions. The sentencing guidelines 
recognize item (9), role in the offense, though listed as 
a factor determining the offender-related element,as 
affecting the offense level assigned to a particular 
act.15 Similarly, item (11), degree of d.3pendence upon 
criminal activity for a livelihood, appears in section 
4B1.3, which imposes a mandatory minimum offense 
level on crimes committed "as part of a pattern of 
criminal conduct engaged in as a livelihood .... "16 

Finally, chapter 4 of the guidelines takes into ac­
count item (10), a defendant's criminal history. In part 
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A of that chapter, prior criminal conduct influences a 
defendant's criminal history category. In part B, prior 
criminal conduct is relevant to a defendant's classifi­
cation as a career offender eligible for "a term of 
imprisonment at or near the maximum term author­
ized .... ,,17 

Judicial Discretion in the Federal 
Sentencing Guidelines 

The sentencing guidelines acknowledge the impor­
tance of judicial discretion in applying guideline pre­
scriptions to particular offenders in particular cases. 
From the very outset, judicial discretion formed an 
integral part of the Sentencing Commission's project 
to establish a uniform sentencing scheme: 

The sentencing guidelines system will not remove all of the 
judge's sentencing discretion. Instead, it will guide the judge in 
making his decision on the appropriate sentence. If the judge 
finds an aggravating or mitigating circumstance present in the 
case that was not adequately considered in the formulation of the 
guidelines and that should result in a sentence different from that 
recommended in the guidelines, the judge may sentence the 
defendant outside the guidelines.1S 

Recall that the Commission was charged with 
achieving not only uniformity in sentencing, but also 
proportionality in sentencing. Judicial discretion was 
required to strike a balance between the competing 
interests of uniformity and proportionality. It was 
upon the sentencing judge to ensure that the sentenc­
ing guIdelines did not run afoul of Justice Powell's 
insight that "a consistency produced by ignoring indi­
vidual differences is a false consistency. ,,19 Accordingly, 
the Commission was to eradicate only unwarranted 
sentencing disparities, while leaving sufficient discre­
tion to the sentencing judge to determine whether a 
particular case warranted a departure from the guide­
line sentence: 

(b) The purposes ofthe United States Sentencing Commission 
are to-

(1) establish sentencing policies and practices for the Fed­
eral criminal justice system that-

(B) provide certainty and fairness in meeting the purposes 
of sentencing, avoiding unwarranted sentencing disparities 
among defendants with similar records who have been found 
guilty of similar criminal conduct while maintaining suffi­
cient flexibility to permit individualized sentences when war­
ranted by mitigating or aggravating factors not taken into 
account in the establishment of general sentencing practices. 

20 . 

As the Senate Report accompanying this subsection 
of 28 U.S.C. § 991 points out, "[t]he key word in 
discussing unwarranted sentence disparities is 'un­
warranted.' The Committee does not mean to suggest 
that sent.encing policies and practices should elimi­
nate justifiable differences between the sentences of 

persons convicted of similar offenses who have similar 
records. ,,21 

The Sentencing Commission, in its attempt to deter­
mine the appropriate penalties for the wide range of 
Federal offenses, could only specify the sentence 
ranges for an abstract model of each offense, a "heart­
land" case derived from statistical analysis of prison 
sentences served during a given time period.22 In de­
termining the penalty for these abstract norm cases, 
the Commission sought to implement the sentencing 
purposes enumerated in 28 U.S.C. § 991: retribution, 
deterrence, specific deterrence or incapacitation, and 
rehabilitation.23 

This establishment of sentencing ranges for abstract 
norms must be carefully distinguished from the actual 
imposition of a particular sentence on a particular 
defendant. The Commission realized the inherent 
limitations of assigning sentence ranges to statistical 
averages and therefore decided to equip the sentenc­
ing judge with the discretion to depart from the sen­
tence range specified in the guidelines: 

The Commission intends the sentencing courts to treat each 
guideline as carving out a "heartland, n a set of typical cases 
embodying the conduct that each guideline describes. When a 
court finds an atypical case, one to which a particular guideline 
linguistically applies but where the conduct significantly differs 
from the norm, the court may consider whether a departure is 
warranted.24 

Specifically, the sentencing judge may deviate from 
the suggested sentence range in cases presenting "an 

. aggravating or mitigating circumstance of a kind, or 
to a degree, not adequately taken into consideration 
by the Sentencing Corpmission.,,25 

The sentencing judge on the judicial level is in­
structed to apply the sentencing guidelines with an 
eye to the same sentencing purposes underlying the 
Commission's establishment of the guidelines on the 
legislative level: retribution, general deterrence, spe­
cific deterrence or incapacitation, and rehabilitation.26 

The guidelines delineate the scope of judicial discre­
tion in two ways. On a general level, 28 U.S.C. § 994 
specifies the offense- and the offender-related circum­
stances the Commission considered in establishing 
the norm sentences of the guidelines. On the level of 
particular offenses, the sentencing judge must now. 
look tothe legislatively defined circumstances under­
lying the Commission's efforts, as well as to the sen­
tencing factors, policy statements, and commentaries 
the Commission has used to carry out its mission.27 

Guiding Judicial Discretion 

Mter laying out the purposes of the sentencing 
guidelines, the elements of guideline sentencing, and 
the scope of judicial discretion embedded in the guide­
lines, it is now time to illustrate the ways in which 
attorneys can develop proper arguments to guide the 
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sentencing judge's discretion in a particular case. 
Ideally, the sentencing hearing under the sentencing 

guidelines is an adversarial hearing on the presen­
tence investigation report compiled by the probation 
officer. Leaving aside factual agreements pertaining 
to the report, the sentenci!lg hearing offers defense 
attorneys and prosecutors the opportunity to argue for 
a departure from the sentence range prescribed by the 
guidelines. AB both sides present arguments in refer­
ence to the policy considerations underlying the sen­
tencing guidelines in an effort to convince the judge 
that the case at hand presents "aggravating or miti­
gating circumstance[sJ of a kind, or to a degree, not 
adequately taken into consideration by the Sentencing 
Commission,,,28 a detailed record emerges, which not 
only allows the sentencing judge to make a considered 
decision, but also enables the appellate court to con­
duct a meaningful review of the sentence in the case 
of an appeal.' 

Unfortunately, the reality of sentencing hearings 
falls far short ofthis ideal. AB attorneys fail to present 
the judge with helpful arguments for or against a 
departure, sentences are imposed on an improper ba­
sis or on no recognizable basis at all. The following 
pointers seek to bridge the gap between reality and 
ideal in guideline sentencing. 

The judge's discretion in altering the offense level 
prescribed by the guidelines has been virtually ig­
nored. Instead, attorneys, perhaps unable to rid them­
selves of the vestiges of rehabilitative sentencing, 
have focused almost exclusively on the offender-re­
lated element of guideline sentencing. As illustrated 
above, unless a defendant faces a finding of having 
engaged in a criminal livelihood or has received a 
non-prison sentence, the defendant's criminal record 
remains as the only factor affecting the offender-re­
lated element of his or her sentence.29 The judge's 
discretion in considerh'1.g the defendant's criminal re­
cord, however, is extremely limited. For example, the 
judge has no discretion to disregard prior offenses not 
sufficiently related to the instant offense. Arguments 
regarding the relevance of prior convictions are lim­
ited to the question of whether or not two or more prior 
sentences were imposed in related cases.30 According 
to the guidelines, a judge may alter the offender-re­
lated element only "[iJf reliable information indicates 
that the criminal history category does not adequately 
reflect the seriousness of the defendant's past criminal 
conduct or the likelihood that the defendant will com­
mit other crimes .... ,,31 

ABide from the issue of prior sentences imposed in 
related cases, judicial discretion to alter the offender­
element of II 'guideline sentence is therefore limited to 
the overall impression of uncontestable factors. The 
judge's exercise of this limited discretion is in turn 

restricted to consideration of only two of the four 
sentencing rationales underlying the guidelines: ret­
ribution and specific deterrence, or incapacitation.32 

Arguments by counsel regarding the overall impres­
sion 'of a defendant's criminal record may therefore 
make no reference to considerations of general deter­
rence or rehabilitation. 

In contrast, the judge may consider a far greater 
range of more flexible factors when determining the 
appropriate offense-related element of a guidelines 
sentence. While the offender-related factors enumer­
ated in 28 U.S.C. § 994(d) can, in the case of a 
non-career offender facing a prison sentence, be re­
duced to the defendant's criminal record, the vast 
majority of offense-related factors listed in 28 U.S.C. 
§ 994(c) remain applicable to all cases. Item (1), grade 
of the offense, leaves the judge with no discretion. 
Items (2), the circumstances of the offense, and (3), the 
nature and degree of harm caused by the offense, may 
or may not have been considered by the Sentencing 
Commission, depending on the number and specificity 
of the special circum.stances enumerated in the guide­
lines.33 Even in cases where the Sentencing Commis­
sion has explicitly considered items (2) and (3) in the 
guideline pertaining to a given crime, the judge still 
retains discretion to depart as the offense level pre­
scribed by the guidelines, though explicitly reflective 
of the kind of circumstance, may fail to take account 
of the degree to which that circumstance was present 
in a particular case.34 

With respect to items (4) through (7), it could be 
argued that the Commission could not have fully con­
sidered them even if it had wanted to do so. A consid­
eration of the community view of the gravity of the 
offense,35 the public concern generated by the of­
fense,36 the deterrent effect of a particular.sentence,37 
and the current incidence of the offense in the commu­
nity and in the Nation38 clearly requires a novel in­
quiry in each particular case within its sociological 
and temporal context. Consider, for example, defen­
dant A, who stands convicted of smuggling an unlaw­
ful alien in the Federal district court of Idaho, and 
defendant B, who is convicted of the same offense in 
the Southern District of California, San Diego. 39 At the 
sentencing hearing for defendant A, the Federal de­
fender in Idaho might remind the judge of the low 
incidence of alien smuggling in Idaho, the absence of 
any deterrent effect of a prison sentence considering 
the offense's rarity, the virtual nonexistence of concern 
among Idahoans about alien smuggling, and the cor­
responding perception of alien smuggling as a crime of 
little gravity. In contrast, the assistant United States 
attorney in San Diego could point to the high incidence 
of alien smuggling in Southern California, the signifi­
cant deterrent effect a severe penalty would have 
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among farmers, the growing concern among Southern 
Californians about the importation and mistreatment 
of migrant farm workers from Mexico and other Latin 
American countries, and the emerging community 
perception of alien smuggling as a serious offense. 

Conclusion 

Unfortunately, attorneys have so far failed to seize 
the opportunities for judicial discretion embedded in 
the offense-related element of guideline sentencing 
Even the discussions of the offender-related !3lement, 
i.e., the defendant's criminal record, which tend to 
dominate sentencing hearings rarely go beyond de­
fense counsel's appeal for a merciful interpretation of 
the defendant's record. These calls for mercy generally 
fail to present arguments framed in the retributive or 
incapacitationist terms demanded by the guidelines. 

It is my sincere hope that this article will encourage 
attorneys to familiarize themselves with the stand­
ards for judicial discretion contained in the guidelines 
and to refer to these standards in the arguments 
during sentencing hearings. The ability of the sentenc­
ing guidelines to fulfill their tripartite mission of en­
suring honesty, uniformity, and proportionality in 
sentencing stands and falls with counsel's ability to 
enunciate relevant arguments during the sentencing 
hearing as the judge may not sua sponte depart from 
the guideline range without given prior notice to coun­
se1.40 

The sentencing guidelines therefore will more suc­
cessfully advance their purposes if attorneys well­
versed in the provisions of the guidelines turn guide­
line sentencing hearings into the meaningful adver­
sarial process they were designed to be. I hope this 
article takes a first step in that direction. 
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term, shall consider the factors set forth in section 3553 (a) to the 
extent that they are applicable, recognizing that imprisonment is 
not an appropriate means of promoting correction and rehabilita-

, tion.") 

27See Senate Report, supra note 2, at 167-68 ("[T]he sentencing 
judge is required to take the policy statements into account in 
deciding what sentence to impose and it is expected that the policy 
statements will be consulted at all stages of the criminal justice 
system, including the appellate courts, in evaluating the appropri­
ateness of the sentence and corrections program applied to a par­
ticular case. "). 

2818 U.S.C. § 3553(b). 

~ , 

See supra text accompanying notes 14-17. 

3O"Prior sentences imposed in related cases are to be treated as 
one sentence for purposes of the criminal history." Sentencing 
Guidelines § 4A1.2. 

31Sentencing Guidelines § 4A1.3. 

32Section 4A1.3. makes this point at no less than four different 
places: "If reliable information indicates that the criminal history 
category does not adequately reflect the seriousness of the defen­
dant's past criminal conduct or the likelihood that the defendant will 
commit other crimes . ..• "(emphasis added); "A departure under 
this provision is warranted when the criminal history category 
significantly under-represents the seriousness of the defendant's 
criminal history or the likelihood that the defendant will commit 

further crimes." (emphasis added); "There may be cases where the 
court concludes that a defendant's criminal history category signifi­
cantly over-represents the seriousness of a defendant's criminal 
history or the likelihood that the defendant will commit further 
crimes." (emphasis added); 'This policy statement authorizes the 
consideration of a departure from the guidelines in the limited 
circumstances where reliable information indicates that the crimi­
nal history category does not adequately reflect the seriousness of 
the defendant's criminal history or likelihood of recidivism . ... " 
(emphasis added). 

33while the Commission has published a variety of "Specific 
Offense Characteristics" for some offenses, see, e.g., Sentencing 
Guidelines § 2B3.1. (robbery); § 2D1.1. (drug offenses), it has not 
done so for all offenses, see, e.g., Sentencing Guidelines §§ 2T1.5.-8 
(fraudulent tax returns, statements, or other documents; failing to 
collect or truthfully account for and pay over tax; failing to deposit 
collected taxes in trust account as required after notice). 

34See 18 U.S.C. § 3553(b) ("The court shall impose a sentence of 
the kind, and within the range, referred to [above] unless the court 
finds that there exists an aggravating or mitigating circumstances 
of a kind, or to a degree, not adequately taken into consideration by 
the Sentencing Commission .•. ." (emphasis added)). 

3528 U.S.C. § 994(c)(4). 

3628 O.S.C. § 994(c) (5). 

3728 U.S.C. § 994(c) (6). 

3828 U.S.C. § 994(c) (7). 

39See Sentencing Guidelines § 2L1.1. 

40Burns v. United States, 111 S. Ct. 2182 (1991). 




