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RACSUISITIONMS

EARS FROM now, 1987—the year sentencing

guidelines went into effect—will be remem-

bered as a milestone in Federal criminal jus-
tice. The Sentencing Reform Act of 1984 which
brought about the sentencing guidelines sent ripples
in the pool of the Federal court system that affected
all who participate in the sentencing process. Cer-
tainly the day-to-day work of judges, both district
and appellate, prosecutors, attorneys, probation offi-
cers, and correctional personnel has been altered sig-
nificantly, and the course of careers has changed.
This special issue of Federal Probation gives a voice
to those who have been working in. the midst of such
historic change.

Federal Probation invited eminent jurists and
prominent sentencing experts to prepare articles re-
flecting their thoughts and perspectives regarding the
Sentencing Reform Act and the sentencing guidelines.
The first three articles comprise thoughtful, varied
perspectives from the bench. The articles that follow
are by authors representing other critical roles in
sentencing. The articles are organized by profession in
the order that each author would typically become
involved in the sentencing process.

Ever since the Federal sentencing guidelines went
into effect, judges and commentators have criticized
the guidelines for placing excessive restrictions on
judicial discretion. The Honorable Gerald Bard
Tjoflat, chief judge of the U.S. Court of Appeals for the
Eleventh Circuit, asserts that critics fail to appreciate
the significant discretion that the judge retains. In
“The Untapped Potential for Judicial Discretion
Under the Federal Sentencing Guidelines: Ad-
vice for Counsel,” Judge Tjoflat addresses the failure
of attorneys to appropriately exploit judicial discretion
within the guidelines structure. Advice for attorneys
is offered regarding how to develop proper arguments
to guide the sentencing judge’s discretion in a particu-
lar case. Providing substantial background informa-
tion, the article describes the congressional purposes
of the sentencing guidelines, the elements of guideline
sentencing, and the scope of judicial discretion embed-
ded in the guidelines.
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Looking at the Law

By DaviD N. ADAIR, Jr. AND ToBY D. SLawsKY
Assistant General Counsels, Administrative Office of the United States Courts

Fact-Finding in Sentencing

No limitation shall be placed on the information concerning the background, character, and conduct of a person convicted
of an offense which a court of the United States may receive and consider for the purpose of imposing an appropriate sentence.

18 U.S.C. § 3661.

his virtually unbridled authority to consider

information in sentencing, while originally es-

tablished to support a system of discretionary
sentencing, has been upheld by the courts of appeals
for use in sentencing under the new sentencing
guidelines. But have the courts seriously considered
the implications of using a procedure developed for a
sentencing system that permitted virtually unlim-
ited discretion, without modification, for a system
that significantly limits that discretion? This article
will attempt to describe the case law that has devel-
oped regarding fact-finding under the sentencing
guidelines—the role of the presentence report, the
burden of persuasion in challenging the presentence
report, the role of negotiated stipulations, and the
quality of evidence and standard of proof required to
establish guideline-relevant facts. Our review of the
case law suggests that, while the courts of appeals
have determined generally that the fact-finding
rules developed prior to guideline sentencing are
constitutionally valid, a number of decisions show
discomfort with the use of those standards. We be-
lieve that the central goals of sentencing reform can-
not be fully accomplished using old evidentiary
standards.

Fact-Finding in Sentencing:
Origin and Adoption

The broad authority section 3661 gives to the district
court to consider information for sentencing was first
enacted in 1970 as 18 U.S.C. § 3577" and was carried
forward and renumbered by the Sentencing Reform
Act of 1984.% The provision continues to be cited regu-
larly by courts of appeals when rejecting challenges
that the informal sentencing procedures developed
prior to the Sentencing Reform Act are inappropriate
to sentencing under a guideline system of sentencing.

That the language of section 3661 was intended to
complement a system of sentencing discretion is un-
questionable. The legislative history regarding the
passage of section 3577 is sparse but, nonetheless,
instructive. The House report simply cites Williams v.
New York, 337 U.S. 241 (1949), in support of the
passage of this provision.’ That case, of course, was
decided in the heyday of individualized, rehabilitative
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sentencing. The Supreme Court stressed that this
“modern” philosophy of penology demanded that the
sentencing judge impose a sentence that “should fit
the offender not merely the crime.” According to this
view, the sentencing court should not be bound by the
rules of evidence governing the trial because the trial
is to determine the narrow issue of guilt of the offense
charged; the sentencing hearing is to establish the
appropriate sentence within the range of sentences
available for the offense of conviction established by
the legislature.
[The sentencing judge’s] task within fixed statutory or constitu-
tional limits is to determine the type and extent of punishment
after the issue of guilt has been determined. Highly relevant—if
not essential-to his selection of an appropriate sentence is the
possession of the fullest information possible concerning the
defendant’s life and characteristics. (Footnote omitted.) And
modern concepts individualizing punishment have made it all the
more necessary that a sentencing judge not be denied an oppor-
tunity to obtain pertinent information by a requirement of rigid

adherence to restrictive rules of evidence properly applicable to
the trial.

337 U.S. at 247. Williams was also cited as support for
the provisions of Federal Rule of Evidence 1101(d)(3),
which exempt criminal sentencing from the applica-
tion of the rules. See Rule 1101, Advisory Committee
note on the 1972 Proposed Rules.*

Accordingly, under the system of discretionary sen-
tencing, the courts needed maximum flexibility to
consider information in order to craft a sentence that
would assist in the complex task of rehabilitating the
offender. As the Court stated in Williams:

To deprive sentencing judges of this kind of information would

undermine modern penological procedural policies that have

been cautiously adopted throughout the nation after careful
consideration and experimentation.

337 U.S. at 249-50.

The Sentencing Reform Act largely rejected the sen-
tencing philosophy expressed in Williams and still
reflected in section 3661. The Senate report to S. 1762,
the predecessor to the bill that became the Sentencing
Reform Act, unambiguously announced the abandon-
ment of the rehabilitation model:

In the Federal system today, criminal sentencing is based largely

on an outmoded rehabilitation model. The judge is supposed to
set the maximum term of imprisonment and the Parole Commis-
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sion is to determine when to release the prisoner because he is
“rehabilitated.” Yet almost everyone involved in the criminal
justice system now doubts that rehabilitation ¢an be induced
reliably in a prison setting, and it is now quite certain that no
one can really detect whether or when a prisoner is rehabilitated.
Since the sentencing laws have not been revised to take this into
account, each judge is left to apply his own notions of the purposes
of sentencing. As a result, every day Federal judges mete out an
unjustifiably wide range of sentences to offenders with similar
histories, convicted of similar crimes, committed under similar
circumstances.

S. Rep. No. 98-225, 98th Cong., 1st Sess. 38 (1983),
reprinted in 1984 U.S. Code Cong. & Admin. News
3182, 3229-32 (hereinafter “Senate Report”).

The Supreme Court, in Mistretta v. United States,
488 U.8. 361, 364-67 (1989), and several courts of
appeals, in describing the purpose and intent of the
Sentencing Reform Act, have cited the opinion in Wil-
liams as expressive of this now outmoded thinking.
See, e.g., United States v. Mejia-Orosco, 867 F.2d 216,
218 (6th Cir.), cert. denied, 492 U.S 924 (1989). See
also, United States v. Denardi, 892 F.2d 269, 280 n. 13
(3d Cir. 1989) (Becker J., concurring in part and dis-
senting in part).’

But in rejecting the sentencing policy articulated in
Williams, the Sentencing Reform Act, at least as im-
plemented by the United States Sentencing Commis-
sion, has also necessarily changed the manner in
which sentences are determined and imposed. The
guidelines promulgated by the Sentencing Commis-
sion establish a set of rules that may be applied only
when specific factual determinations are made.
Nearly every step of the nine-step application instruc-
tions at U.S.8.G. § 1B1.1 requires findings of fact.
Accordingly, as the determination of facts and the
application of those facts to the sentencing guidelines
result in a particular guideline range, those issues are
increasingly important and become the focus of litiga-
tion, resulting in a more adversarial sentencing proc-
ess. See, e.g., Committee on the Administration of the
Probation System, Judicial Conference of the United
States, Recommended Procedures for Guideline Sen-
tencing and Commentary (1987). As the Sentencing
Commission has recognized, a more adversarial proc-
ess requires more formality:

In pre-guidelines practice, factors relevant to sentencing were

often determined in an informal fashion, The informality was to

some extent explained by the fact that particular offenses and
offender characteristics rarely had a highly specific or required
sentencing consequence. This situation will no longer exist under
gentencing guidelines. The court’s resolution of disputed sentenc-
ing factors will usually have a measurable effect on the applicable

punishment. More formality is therefore unavoidable if the sen-
tencing process is to be accurate and fair.

U.S.8.G. § 6A1.3, comment (backgr’d).?

Where such formality and specificity is required, it
is arguable that the Williams rationale is not applica-
ble. Defendants have so argued, frequently citing

Specht v. Patterson, 386 U.S. 605 (1967). In Specht, the
Supreme Court held that more formal procedures
were required when a defendant, convicted of certain
sex offenses, was subject to a sentencing enhancement
if the sentencing court found the defendant was a
danger to the public or was a habitual offender and
insane. The Court distinguished Williams on the
ground that the sentencing enhancement at issue was
based upon the making of a new charge after the
defendant’s conviction on another charge.

As will be discussed below, most courts have rejected
any application of this holding to the sentencing guide-
lines. But there has been very little careful analysis of
the impact upon procedures of the differences between
indeterminate, discretionary sentencing and determi-
nate, guideline sentencing. Most courts have simply
relied upon Williams to answer due process challenges
to the use of procedures developed for discretionary
sentencing in sentencing under the Sentencing Re-
form Act. There remains, however, another difficulty
that may be presented by use of the old procedures in
this new context, unwarranted disparity.

A principal purpose of guideline sentencing is to
reduce unwarranted disparity,” and the realization of
that purpose demands a certain degree of accuracy in
fact-finding. As Judge Becker suggests in his article
elsewhere in this volume, fact-finding is a significant
remaining area of discretion under guideline sentenc-
ing.® As one commentator has suggested, unreliable
fact-finding can adversely impact on the operation of
a guideline sentencing system:.

[Iln the war against disparity, the tacticians of the guidelines

movement have paid insufficient attention to the procedures that

develop the facts to which guidelines are applied. Tacking shiny,
new sentencing guidelines onto the tail end of a system of crimi-
nal procedure which does an unreliable job of developing the facts

.. .18 a lot like putting a new coat of paint on an old clunker. The

car looks good, but it still doesn’t run much better. Ironically,

sentencing guidelines may entrench a different kind of disparity
— factual disparity.

Peter B. Pope, How Unreliable Fact Finding Can
Undermine Sentencing Guidelines, 95 Yale L. J. 1258
May 1986).

A procedure for finding facts that permits great
discretion on the part of the fact-finder may result in
similar sentences for defendants who face overwhelm-
ing proof of conduct that is relevant to guideline sen-
tencing and defendants for whom there is only
minimal evidence of such conduct. For example, a
defendant with no prior record who was seized at-
tempting to sell five kilograms of cocaine to a Govern-
ment agent could be subject to a guideline range of 121
to 151 months in prison. U.S.S.G. § 2D1.1(a)(3). A
similar defendant who was apprehended in the sale of
200 grams of cocaine, who would ordinarily be subject
to a range of 33 to 41 months, could be subject to the
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same range as the first defendant if the defendant’s
estranged girlfriend produced another five kilograms
of cocaine that she convincingly claimed the defendant
intended to sell. Under pre-guideline law, the court
would have wide discretion to adjust the sentence of
the second defendant to account for the reliability and
amount of evidence. Under guideline sentencing, how-
ever, the three-fold increase in the prison sentence
would be mandatory if the girlfriend’s testimony was
found to meet the minimal fact-finding standards that
have been held applicable to guideline sentencing.
While the old system may not have been ideal, it is
arguable that requiring these two defendants to be
sentenced within the same guideline range results in
far more disparate treatment than would have re-
sulted under the pre-guideline system.

Furthermore, too much fact-finding discretion may
result in uncertainty in sentencing. One of the pur-
poses for the establishment of guidelines and elimina-
tion of parole was to reduce uncertainty and establish
predictability in sentencing.’ If fact-finding is not sub-
ject to greater standards of accuracy, the resulting
discretion could reintroduce sentencing uncertainty.

While a degree of fact-finding discretion is appropri-
ate, the nearly unfettered discretion of pre-guideline
fact-finding, as is true with other areas of sentencing,
could result in the reintroduction of disparity. Lack of
standards of fact-finding could also permit manipula-
tion of the sentencing guidelines by permitting use of
stipulations that contain misleading information. Nei-
ther Congress, in reenacting section 3661, nor the
courts have seriously considered whether the revolu-
tionary change in sentencing philosophy resulting
from adoption of the guideline system should also
result in changes in the fact-finding procedures devel-
oped to serve the repudiated philosophy.*

The Role of the Presentence Report

As indicated above, guideline sentencing creates a
more adversarial process for the determination of the
sentence. Yet the Sentencing Reform Act did not
change the sentencing hearing into a trial-like pro-
ceeding in which each party presents its version of the
factual circumstances with the court making the ulti-
mate findings of fact and conclusions of law. Instead,
Congress amended Rule 32(c), Federal Rules of Crimi-
nal Procedure, to provide that the presentence report
contain not only information regarding the offense and
the offender but also:

the classification of the offense and of the defendant under the

categories established by the Sentencing Commission; the kinds

of sentences and the sentencing range suggested for such a

category offense committed by such a category of defendant as

set forth in the guidelines. ..; and an explanation by the probation

officer of any factors that may indicate that a sentence of a
different kind or of a different length from one within the appli-
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cable guideline would be more appropriate under all the circum-
stances....

The purpose of this amendment was to provide no-
tice to the parties of the sentencing factors under
consideration by the court, to insure that the court had
sufficient information to impose sentence, and to pro-
vide a structure to the sentencing hearing.'

Rule 32(c) and 18 U.S.C. § 3552(d) require the dis-
closure of the presentence report to the parties at least
10 days prior to sentencing. If the presentence report
has been carefully and accurately prepared, its disclo-
sure will alert the parties to the issues before the court
and will permit them to prepare any response. The
importance of notice was recently reiterated by the
Supreme Court in Burns v. United States, ___U.S.__,
111 S. Ct. 2182 (1991), which held that a court may not
depart upward from the applicable sentencing guide-
line range unless the grounds for that departure have
been previously disclosed to the parties. The Court
indicated that Rule 32 contemplates “full adversary
testing of the issues relevant to a guidelines sentence
and mandates that the parties be given an opportunity
to comment upon the probation officer’s determination
and on other matters relating to the appropriate sen-
tence.” 111 S. Ct. at 2186. A meaningful right to com-
ment demands notice of matters that may be relied
upon in imposing sentence. The best, although not the
only, form of such notice is the presentence report.’®
The Administrative Office of the United States Courts
has suggested, therefore, that a section of the presen-
tence report specifically identify any factors that may
warrant departure. See Administrative Office of the
United States Courts, Presentence Reports Under the
Sentencing Reform Act of 1984, Publication 107, 46-47
(1987) (hereinafter “Publication 107"), and Looking at
the Law, 54 Federal Probation 65 (March 1990). '

The presentence report, if unchallenged, should con-
stitute sufficient evidence to support a sentence under
the sentencing guidelines. And, in setting forth a ten-
tative guideline range, the report serves to structure
any challenges by the defendant or the Government
and to focus the issues for a determination at the
sentencing hearing. See U.S.S.G. § 6A1.1 and Publica-
tion 107 at 1-2.

In United States v. Wise, 881 F.2d 970, 971-72 (11th
Cir. 1989), the Eleventh Circuit described this practice
in detail. In preparing the presentence report the
probation officer sets out the details of the offense and
the defendant’s criminal history. The probation officer
then applies the sentencing guidelines to those facts.
Under the procedures established in many districts,
the Government and the defendant may make objec-
tions to the report prior to the sentencing hearing.
After consideration of these objections, the probation
officer makes any corrections to the report and pre-
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pares an addendum that identifies remaining issues
to be determined by the court at the hearing. See
Committee on the Administration of the Probation
System, Judicial Conference of the United States,
Model Local Rule for Guideline Sentencing (1987). At
this stage, under this procedure, the sentencing hear-
ing may proceed in a reasonably orderly manner.

The presentence report and addendum thus serve the same

purpose as a pretrial stipulation in a civil bench trial, the report

establishing the factual and legal backdrop for the sentencing

hearing and the addendum enumerating the disputed factual and
legal issues that the court must resolve,

Seealso, United States v. Prescoit, 920 F.2d 139 (2d Cir.
1990), and Judge Gerald W. Heaney, The Reality of
Guidelines Sentencing: No End to Discretion, 28 Am.
Crim. L. Rev. 161, 168-175 (1991) (hereinafter
“Heaney”).

Burden of Persuasion

Amended Rule 32(c), which requires the presentence
report to tentatively establish a guideline range, has
simplified the process of establishing guideline rele-
vant facts at the sentencing hearing. Any adjustments
to those facts may be asserted by the parties. The
courts of appeals have held uniformly that the party
seeking to adjust the sentence in its favor bears the
burden of proving the relevant facts in support of that
adjustment. Consequently, any mitigating factors
must be proved by the defendant and any aggravating
factors proved by the Government. United States v.
Prescott, 920 F.2d at 143 (2nd Cir. 1290); United States
v, Alfaro, 919 F.2d 962 (6th Cir. 1990); United States v.
Blanco, 888 F.2d 907, 908-9 (1st Cir. 1989); United
States v. Urrego-Linares, 879 F.2d 1234, 1238 (4th
Cir.), cert. denied, ___U.S.__, 110 S. Ct. 346 (1989);
United States v. Howard, 894 F.2d 1085, 1089 (9th Cir.
1990); United States v. Kirk, 894 F.2d 1162, 1163-64
(10th Cir. 1990); and United States v. McDowell, 888
F.2d 285, 290-91 (8rd Cir. 1989)."

In practice, as noted above, the sentencing proceed-
ing begins with the presentence report. When a party
challenges a fact in the presentence report, the fact
must be supported by the preponderance of the reli-
able evidence, as will be discussed below. If the chal-
lenge does not include information that undermines
the accuracy of the presentence report, the report may
still be sufficient to sustain a finding by the court. If,
however, the challenge calls into question the accuracy
or sufficiency of the factual assertion in the report, the
Government must bear the burden to establish an
aggravating sentencing factor and the defendant must
bear the burden of proving a mitigating factor.

Quality of Evidenice at Senitencing

Prior to the sentencing guidelines, the courts had
firmly established the principle that sentencing
judges could consider evidence at sentencing that
would not be admissible at trial. See, e.g., Williams v.
New York, 337 U.S. at 246-47. But regardless of the
sentencing judge’s discretion to consider a broad range
of information, the introduction of evidence at sentenc-
ing has been subject to a due process standard of
reliability. In Townsend v. Burke, 334 U.S. 736, 741
(1948), the Supreme Court held that the defendant’s
right to due process in sentencing requires that a
defendant not be sentenced on the basis of “materially
untrue” information. In Williams v. Oklahoma, 358
U.S. 576, 584 (1959), the Supreme Court, relying on
Williams v. New York, indicated that due process per-
mitted consideration of “responsible unsworn or ‘out-
of-court’ information.” (Emphasis added.) This
principle was also applied to forbid sentencing on the
basis of “misinformation of constitutional magnitude,”
such as a felony conviction obtained without opportu-
nity for assistance of counsel in United States v.
Tucker, 404 U.S. 443, 447 (1972).

The question of what evidence may be considered —
the “quality” of evidence — is different than, but re-
lated to, the question of how much evidence is needed
to prove a fact —the “quantity” of the evidence. As will
be demonstrated below, some evidence may be so un-
reliable that to use it would deprive a defendant of due
process. On the other hand, a quantity of information
that might be of questionable reliability could cumu-
latively meet a preponderance of the evidence test. As
discussed below, the preponderance standard of proof
has been held to require sufficient evidence to convince
the trier of fact that the fact at issue is true. Under
this standard, naturally, the issues of the quality and
quantity of proof tend to merge. Nonetheless, it is
useful to consider the issues separately.

Reliability

Despite the articulation of the “materially untrue”
standard for sentencing fact-finding in Tbwnsend v.
Burke and other cases, a higher standard of reliability
has been required than a demonstration that the in-
formation is “materially untrue.” In United States v.
Weston, 448 F.2d 626 (9th Cir. 1971), cert. denied, 404
U.S. 1062 (1972), for example, the Ninth Circuit re-
manded for resentencing a case in which the district
court had relied upon an unsubstantiated charge
made by a Government agent and included in the
presentence report. The court held that, although not
materially untrue, the charge was completely unveri-
fied and without support. Nor was there any attempt
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to show that the agent was reliable. The court declared
that it was not rejecting Williams v. New York, but that
Williams did not present a situation in which the
defendant challenged the accuracy of unverified infor-
mation.

In United States v. Fatico, 603 F.2d 1053 (2d Cir.
1979), the court determined that hearsay testimony
by a confidential informant was admissable to en-
hance the defendant’s sentence but only if corrobo-
rated by other evidence.” In United States v. Baylin,
696 F.2d 1030 (3d Cir. 1982), the court remanded for
resentencing a case in which the sentencing court had
inferred defendant’s involvement in a crime from the
mere fact that the Government had promised not to
prosecute the crime. No other information of defen-
dant’s involvement was presented. The Third Circuit
established the standard that such information must
contain “minimum indicia of reliability beyond mere
allegation.” 696 F.2d at 1040.

The Sentencing Commission has recommended a
standard of reliability that may be somewhat higher
than that articulated in Baylin in U.S.S.G. § 6A1.3.
That section suggests that information relied upon in
sentencing should have “sufficient indicia of reliability
to support its probable accuracy.” While this standard
could result in more accurate fact-finding and has
been cited with approval by a number of courts of
appeals, the section is a policy statement, and policy
statements are not fully binding on the courts.’® See
18 U.S.C. § 3572. In addition, it is questionable that
the Sentencing Commission has authority to prescribe
standards and procedures for sentencing.”

Thus, although section 3661, as well as Williams and
its progeny, permit consideration of a broad range of
information in sentencing, and although Rule
1101(d)(3) of the Federal Rules of Evidence provides
that the rules of evidence do not apply to sentencing
proceedings, the cases establish that evidence relied
upon in sentencing must meet only a poorly articu-
lated, but clearly minimum standard of reliability. See,
e.g., United States v. Kikumura, 918 F.2d 1084, 1099-
1100 (3d Cir. 1990); United Statesv. Beaulieu, 893 F.2d
at 1181, and United States v. Silverman, 889 F.2d 1531
(6th Cir. 1989)." <

Consistent with these principles, several courts
have indicated that the presentence report may be
sufficiently reliable without any additional corrobora-
tion because the report is based upon investigatory
reports, interviews with the defendant and codefen-
dant, and, where available, trial testimony.*® Accord-
ingly, the use of the presentence report to establish
sentencing facts has been approved so long as it is
sufficiently reliable. See, e.g., United States v. Alfaro,
919 F.2d 962, 966 (6th Cir. 1990); United States v.
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Murillo, 902 F.2d 1169, 1173 (5th Cir. 1990); and
United States v. Blanco, 8388 F.2d 907, 909 (1st Cir.
1989). But see United States v. Fortier, 911 F.2d 100
(8th Cir. 1990), discussed infra.”

In United States v. Kikumura, 918 F.2d at 1102-04,
the Third Circuit cautioned that under certain circum-
stances a higher standard of reliability might be re-
quired than that articulated in United States v. Baylin.
In a situation in which the court departs dramatically
from the sentencing guideline range, the sentencing
proceeding becomes nearly as important as the trial.
In such a case, due process principles may require a
greater standard of reliability since the amount of
process due increases with the importance of the lib-
erty interest involved in the proceedings. Accordingly,
the Third Circuit established an intermediate test of
reliability to be used in a case involving a substantial
departure:

The sentencing court must examine the totality of the circum-

stances, including other corroborating evidence, and determine
whether the hearsay declarations are reasonably trustworthy.

918 F.2d at 1103.*
Admissibility of Information From Other Proceedings

These principles of admissibility have also been
relied upon to permit use of information from other
proceedings, such as the trial of a codefendant. The
general rule appears to be that such information may
be used, without more, in determining facts relevant
to sentencing. The use of such information, however,
must be preceded by notice to the defendant that it will
be used. See, e.g., United States v. Notrangelo, 909 F.2d
363, 365 (9th Cir. 1990), and United States v. Beaulieu,
893 F.2d at 1180. In United States v. Castellanos, 904
F.2d 1490, 1496 (11th Cir. 1990), however, the Elev-
enth Circuit concluded that testimony from a trial of
a codefendant may not, without more, be used in
determining a defendant’s sentence if the defendant
has objected. The opinion seems to imply that the
information must be corroborated in order to be used
in the circumstances. Naturally, if a defendant dis-
putes the accuracy of facts testified to in another
proceeding, the court may be required to analyze that
testimony to ensure that it contains sufficient indicia
of reliability to support its accuracy. It is unclear from
the opinion, but it is likely that the Eleventh Circuit
would not require corroborating evidence outside of
the testimony if such indicia of reliability is present in
the testimony itself and the objections of the defendant
do not call that indicia into question.

Right of Confrontation at Sentencing

Another issue regarding the use of information at
sentencing is whether the right to confront adverse
witnesses as guaranteed by the sixth amendment ap-
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plies to the sentencing stage of the criminal proceed-
ings and, accordingly, whether hearsay evidence may
not be used to enhance the sentence unless it falls into
one of the traditional exceptions to the hearsay rule.
Most: courts that have considered this issue have held
that the Confrontation Clause does not apply at sen-
tencing. See United States v. Kikumura, 918 F.2d at
1202; United States v. Castellanos, 904 F.2d at 1496;
United States v. Byrd, 898 F.2d 450, 452-53 (6th Cir.
1990); United States v. Beaulieu, 893 F.2d at 1180-81.

The Sixth and the Eighth Circuits, however, have
held that when a factual assertion in the presentence
report is challenged, the court must undertake an
analysis of whether the Confrontation Clause should
be considered. See United States v. Silverman,___
F.2d , 1991 WL 179608 (6th Cir. 1991), and
United States v. Fortier, 911 F.2d 100 (8th Cir. 1990).
The Sixth Circuit, finding that the Williams rationale
for fact-finding discretion must be applied differently
to guideline sentencing, held that, if the defendant
disputes a fact material to the guideline sentencing
decision, the Confrontation Clause requires a greater
standard of reliability than was required under discre-
tionary sentencing.?® What that standard of reliability
is and whether it precludes use of hearsay evidence is
not clear from the opinion.

The Eighth Circuit in Fortier also held that the
Confrontation Clause is applicable at sentencing when
the defendant challenges a factual assertion. These
holdings clearly reflect the Sixth and the Eighth Cir-
cuits’ concern about the use of evidence to enhance a
sentence without providing the defendant a meaning-
ful opportunity to challenge the accuracy of the evi-
dence.

Effect of Exclusionary Rule on Admissibility
at Sentencing

Three circuits have held that the exclusionary rule
does not apply to guideline sentencing as the rule’s
central objective, to deter unlawful police conduct,
cannot efficiently be achieved by excluding evidence at
sentencing. United States v. McCrory, 930 F.2d 63
(D.C. Cir. 1991), petition for cert. filed, No. 91-5973
(Oct. 1, 1991); United States v. Torres, 926 F.2d 321 (3d
Cir. 1991); United States v. Lynch, 934 F.2d 1226 (11th
Cir. 1991). “Generally, law enforcement officers con-
duct searches and seize evidence for purposes of prose-
cution and conviction—not for the purpose of
increasing a sentence in a prosecution already pend-
ing....” United States v. Lynch at. 1236, quoting United
States v. Lee, 540 F.2d 1205, 1211 (4th Cir.), cert.
denied, 429 U.S. 894 (1976). Moreover, these courts
have found that any slight benefit from exclusion of
illegally seized evidence at sentencing is greatly out-

weighed by the mandate of 18 U.S.C. § 3661 that no
limitation be placed on sentencing information.

Each of these circuits has expressed reservations as
to whether its conclusions would be the same if there
were a showing that the illegally seized evidence was
gathered specifically for sentencing enhancement.
United States v. McCrory, 930 F.2d at 69; United States
v. Torres, 926 F.2d at 325; United States v. Lynch, 934
F.24d at 1237. Judge Silberman, in his concurrence in
McCrory, went a good deal further and argued that
sentencing guidelines, by making predictable the im-
pact of additional evidence of criminality, increase the
Government’s incentive to illegally seize evidence
solely for use at sentencing:

If the police and prosecution know beforehand that they can get

a conviction on a relatively minor offense, which has a broad

statutory sentencing range and that they can guarantee a sen-

tence near the maximum by seizing other evidence illegally and
introducing it at sentencing, there is nothing to deter them from
seizing the evidence immediately without obtaining a warrant,

especially when a conviction on a “greater” crime would lead to a
similar sentence.

United States v. McCrory, 930 F.2d at 71. Thus, Judge
Silberman suggested the deterrence of the prophylac-
tic exclusionary rule is needed rather than a subjective
inquiry at sentencing as to what may have motivated
police conduct in an individual case. However, Judge
Silberman declined to dissent in recognition of the
Supreme Court’s recent hesitancy to extend the exclu-
sionary rule. '

The Role of Negotiated Stipulations

While 18 U.S.C. § 3661 provides that no limitation
shall be placed on the information the court can con-
sider at sentencing, in light of the “fact driven” nature
of the guidelines a discernable trend has arisen

‘whereby, with varying degrees of success, the prosecu-

tor and defendant seek to control the facts available to
the court at sentencing by agreeing to a factual stipu-
lation as part of a plea agreement.

Controlling the facts through the use of stipulations
demonstrates the fundamental tension between the
goals of sentencing reform and the plea agreement
process. Sentencing reform in part was intended to
reduce unwarranted sentencing disparity and provide
the public and the offender with “truth in sentenc-
ing”—sentences that provide retribution and deter-
rence because the public and the offender alike know
in advance that real punishment will be imposed even-
handedly and will not be eroded by significant good
time awards or early release on parole.” Plea agree-
ments, by contrast, are basically intended to allow the
parties to avoid the uncertainty and risk of a trial by
striking a bargain for a sentence or sentence exposure
that both can accept in an individual case. Congress
recognized that the plea process could undermine the
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purposes of sentencing reform by substituting prose-
cutorial discretion in plea bargaining for judicial dis-
cretion in sentencing.” To avoid such consequences,
Congress directed at 28 U.S.C. § 994(a)(2)(E) that the
Sentencing Commission issue policy statements con-
cerning acceptance of plea agreements.

But policing the plea agreement process with policy
statements is no easy matter. Under Rule 11(e)(1) of
the Federal Rules of Criminal Procedure, there are
three types of plea agreements, often used in combi-
nation: (A) agreements to dismiss charges (hereinaf-
ter “charge bargains”), (B) agreements to make
non-binding sentence recommendations (hereinafter
“sentence recommendations”), and (C) agreements to
a specific sentence (hereinafter “sentence bargains”).
These types of agreements overlay the often widely
varying criminal charges and penalties that can apply
to the same or similar criminal behaviors. How much
time in prison an offender is exposed to is initially
controlled by how the charges are drawn up. Added to
this mix is the recent proliferation of mandatory mini-
mum sentences for drug offenses and mandatory con-
secutive sentences for some firearm offenses. Thus,
where plea bargains used to be driven by a desire to
control maximum statutory exposure, now such: agree-
ments are often driven as much by a desire to avoid
mandatory minimums or consecutive statutory sen-
tences.

The interplay of varying statutory maximum penal-
ties and mandatory minimums makes plea bargaining
complicated. The addition of sentencing guidelines can
make it a labyrinth. The guidelines are not solely
based on the real underlying criminal behavior, but on
a combination of real behavior and the charged behav-
ior,”® and thus, as the statutory penalties can vary
depending on the specific charges pleaded to, so can
the guidelines vary regardless of the underlying be-
havior.® Furthermore, the guidelines are always intri-
cate and technical. They are also often subjective,

particularly as to adjustments for acceptance of re—

sponsibility and role in the offense. The motivation for
a defendant to engage in plea negotiations is, at least
in part, the desire to predict the sentence or the
sentence exposure, but despite appearing to increase
predictability, the sentencing guidelines often present
the unwary with surprises at sentencing. These sur-
prises are most frequently the result of the discovery
of guideline-relevant facts in the presentence report
that were not considered in the plea negotiations.

Negotiated factual stipulations are one method used
to attempt to lessen the possibility of surprise under
guideline sentencing by setting forth the agreed upon
facts that in turn drive the guidelines. Some stipula-
tions also attempt to control legal conclusions from the
facts, such as whether an offense involved more than
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minimal planning or whether the defendant accepted
responsibility.?” Such stipulations can be detailed and
lengthy and hotly negotiated, which can under-
standably give rise to expectations that they will have
some significant impact. What is the legal significance
of such stipulations—are they binding on the court or
are they merely a recommendation?

The courts of appeals have differed in resolving
these questions. Several have found that the stipula-
tions are merely recommendations, while others have
held that stipulations are a binding part of the plea
agreement requiring that the plea can be withdrawn
if the sentence does not reflect the agreement. The
differences in these cases seem not to turn so much on
different legal theories as on the level of expectation
given the defendant regarding the stipulation. When
the facts show that the defendant was informed by way
of the plea agreement itself or at the plea colloquy that
the court was not bound by the stipulation, then the
stipulation is generally held to be merely a recommen-
dation and the plea cannot be withdrawn notwith-
standing that the court may find the facts to be
different from those stipulated by the parties. But
where the parties entered into an agreement that
provides that the defendant will be allowed to with-
draw the plea if the stipulation is not accepted, or
there was an understanding by the court and the
parties that if the agreement including the stipulation
was accepted, it would control, courts have sentenced
in compliance with the stipulation.

United States v. Rutter, 897 F.2d 1558 (10th Cir.),
cert. denied, __U.S.___, 111 S. Ct. 88 (1990), is typical
of those cases finding stipulations not binding on the
court. Rutter pleaded guilty to one count of distribu-
tion in excess of 500 grams of cocaine. As part of a plea
agreement, the parties stipulated that the defendant’s
base offense level was 26 and that he had accepted
responsibility for the offense justifying a two-level
reduction to offense level 24, Relying on information

~in the presentence report, the court found that the

offense involved more than two kilograms of cocaine
and that the base offense level was 28, that the defen-
dant had a supervisory role in the offense justifying a
two-level increase but that he had also accepted re-
sponsibility justifying a two-level decrease. The defen-
dant argued that the district court should adhere to
the facts as set forth in the stipulation. Rejecting this
argument, the Tenth Circuit noted that the plea agree-
ment expressly provided that the stipulation was not -
binding on the court and noted further that U.S.S.C.
§ 6B1.4(d) provides that “the court is not bound by the
stipulation, but may, with the aid of the presentence
report, determine the facts relative to sentencing.” In
accord is United States v. Garcia, 902 F.2d 324 (5th Cir.
1990) (citing U.S.S.C. § 6B1.4(d)), which rejected the
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argument that the district court’s acceptance of a plea
agreement to dismiss a count of an indictment in
exchange for a guilty plea constituted an acceptance
of the factual stipulation to the amount of drugs in-
volved in the offense. See also United States v. Medina-
Saldana, 911 F.2d 1023 (5th Cir. 1990).

United States v. Torres, 926 F.2d 321 (8rd Cir. 1991),
is factually very similar to Rutter. In Torres, the defen-
dant made a bargain to plead guilty to a drug offense
and agreed to a stipulation that would limit the
amount of drugs involved, but that also explicitly
provided that the stipulation did not bind the court.
Relying in part on illegally obtained evidence, the
court at sentencing found that more drugs were in-
volved in the offense than those set forth in the stipu-
lation. The court stated that “generally speaking, if
the courts reject stipulations, defendants may not
withdraw their pleas, particularly when they have
been forewarned.” Id. at 326. However, the court in
Torres did allow the defendant to withdraw his plea,
finding the case unusual as it presented, a legal issue
of first impression in the circuit—whether illegally
seized evidence could be considered at sentencing—
and that the defendant, prosecutor, and the court all
reasonably believed at the time the plea was entered
that illegally seized evidence would not be considered.
Thus, the Third Circuit appears to establish a general
rule that stipulations are not binding, except in ex-
traordinary circumstances.

The direction from the Eleventh Circuit is not so
clear. In United States v. Jefferies, 908 F.2d 1520 (11th
Cir..1990), a pre-guidelines case, the parties stipulated
as part of a plea agreement that the offense involved
13 grams of cocaine, and they removed references in
an earlier version of the agreement to imposition of a
fine after an oral agreement that no fine would be
imposed. The court ordered a presentence report,
which showed that the offense involved a far greater
amount of drugs, and the district court made a finding
that 15 kilograms of cocaine were involved in the
offense. The amount of drugs was relevant for parole
consideration. The district court also imposed a
$100,000 fine. The Eleventh Circuit held that both the
prosecutor and the district court violated Rule 11(e)(3),
which provides that if the court accepts the agree-
ment, the agreement shall be embodied in the judg-
ment and sentence. The court vacated the fine and
ordered that the finding regarding the amount of
drugs be modified and the modification communicated
to the Parole Commission. :

On the same day that the opinion in Jefferies was
issued, a panel of the Eleventh Circuit consisting of
two of the same judges who sat on Jefferies issued a
per curiam opinion in United States v. Munio, 909 F.2d
436 (11th Cir. 1990), cert. denied, _U.S. __, 111 8. Ct.

1393 (1991). Munio held that a charge bargain, which
included a prosecutor’s recommendation for a reduc-
tion for acceptance of responsibility if the defendant
cooperated in preparation of the presentence report,
was not binding on the district court when the agree-
ment clearly stated that the court could impose a
sentence up to the statutory maximum and, in fact,
the defendant had failed to cooperate. The court dis-
tinguished Jefferies by saying that case involved a
“Rule 11(e)(3) agreement,” and that Munio by contrast
involved a non-binding recommendation pursuant to
Ruile 11(e)(1)(B). Id. at 440.

The Sixth Circuit has dealt with cases where the
parties expressly and without contradiction from the
district court sought to enter into binding stipulations.
The Sixth Circuit has held that such stipulations are
part of the plea agreement and once accepted by the
district court are enforceable. However, the court’s
definition of what properly constitutes “acceptance” of
a plea agreement has evolved in such a way as to
substantially limit the ability of the parties to control
the facts. In United States v. Mandell, 905 F.2d 970
(6th Cir. 1990), the defendant pleaded guilty to distri-
bution of 150 pounds of marijuana in exchange for the
dismissal of other charges. The plea agreement also
provided that the defendant could withdraw his plea
if the court departed from offense level 20, or if he was
sentenced outside the range of 33 to 87 months. The
district court accepted the agreement but, after review
of the presentence report, found that the defendant
was involved with an additional 73 kilograms of mari-
juana and that his offense level was 26 and sentenced
him to 70 months. The court found that although the
70-month sentence was within the 33 to 87 month
range, it was not based on the bargained-for offense
level of 20. Citing United States v. Holman, 728 F.2d
809, 813 (6th Cir.), cert. denied, 469 U.S. 983 (1984),
for the proposition that “once the district court accepts
the plea agreement, it is bound by the agreement,” id
at 972, the court found that the agreement had been
accepted and breached. Therefore, the defendant was
entitled to withdraw the plea.

A few months later in United States v. Kemper, 908
F.2d4 33 (6th Cir. 1990), another panel of the Sixth
Circuit was faced with a similar case where the parties
entered into a charge bargain with a stipulation that
the offense involved 99 grams of cocaine, which would
yield a guideline range of 27 to 33 months. The district
court accepted the plea, then ordered a presentence
investigation. The presentence report indicated that
102.09 grams of cocaine were involved, which in-
creased the guideline range to 33 to 41 months. After
review of the presentence report, the district court
then rejected the stipulation and sentenced the defen-
dant on the basis of the larger amount of drugs. The
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Sixth Circuit rejected arguments from both the defen-
dant and the prosecution that United States v. Hol-
man, supra, required that once the plea agreement
was accepted, it was binding on the court. Finding that
Holman was overruled by amendments to Rule 11 and
implementation of the sentencing guidelines, the
court held that a plea agreement that included a
factual stipulation could be characterized as a binding
sentence bargain under Rule 11(e)(1)(C), but that be-
fore the district court could accept this type of agree-
ment, U.S.S.C. § 6Al1.1 required that the court
consider the presentence report. Inthis case, although
the district court stated that the plea was accepted
prior to preparation of the presentence report, such an
“acceptance” was contingent upon review of the pre-
sentence report. Once the report was considered with
its showing that the facts in the stipulation were
incomplete, the plea and its binding stipulation must
be rejected and the defendant given the opportunity to
withdraw the plea pursuant to U.S.S.C. § 6B1.2, which
prohibits acceptance of a sentence bargain that is not
within the applicable guideline range or departs with-
out adequate justification.

In United States v. Burns, 893 F.2d 1343 (D.C. Cir.
1990), rev’d other grounds, __U.S.__, 111 S, Ct. 2182
(1991), the court was not squarely faced with the issue
of whether a stipulation was binding, but rather dealt
with a stipulation that was incomplete, which allowed
the district judge to comply with the stipulation as far
as it went, but still imposed a sentence that greatly
exceeded the parties’ expectations. Like the Sixth Cir-
cuit cases cited above, Burns entered into a plea agree-
ment and factual stipulation that set forth a guideline
range and provided that if the district court reached a
different guideline range, the plea would be null and
void. The district court agreed with the guideline
range as bargained for by the parties, but departed
upward so that the sentence imposed was twice the
base of the guideline range.

After holding that there was no requirement that a
sentencing court notify the parties of an intention to
depart,” the District of Columbia Circuit noted that it
was troubled, not by the parties’ attempt to make a
binding agreement, but by the ambiguity of the agree-
ment. The court urged that prosecutors ensure that
plea agreements either inform defendants of the pos-
sibility of departures or provide that defendants be
allowed to withdraw their pleas if the sentencing court
departs. The court thereby seems to be encouraging
the use of binding stipulations, so long as they are
unambiguous.

Part of the problem the parties and the courts may
be having with factual stipulations is that they are not
mentioned in Rule 11, leaving their legal effect un-
clear. Rule 11(e)(2) does provide that a plea agreement
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must be disclosed, and that the court may accept or
reject a charge bargain or sentence bargain, or defer a
decision on these types of bargains until consideration
of the presentence report. As to a sentence recommen-
detion, Rule 11(e)(2) provides that the court must
warn the defendant that if the recommendation is not
accepted, the defendant cannot withdraw the plea.
The rule simply does not contemplate the impact or
effect of a factual stipulation on guideline sentencing.

The Sentencing Commission’s policy statements on
plea agreements at U.S.S.G. § 6B1.1-4 attempt to fill
the gaps left in Rule 11. The policy statements provide
arelatively comprehensive procedure for dealing with
pleas and stipulations to accomplish the congressional
goal of preventing the plea process from circumvent-
ing the guidelines. Section 6B1.1 repeats the Rule 11
requirement that all plea agreements be disclosed to
the court and that the court warn the defendant that
any sentence recommendation is nonbinding and can-
not be withdrawn. However, this policy statement goes
beyond Rule 11 by providing that acceptance of charge
and sentence bargains be delayed in the vast majority
of cases until after review of the presentence report.”
Section 6B1.2 makes it clear why such delayed accep-
tance is necessary by providing that the court should
not accept plea agreements that undermine the guide-
lines. The court cannot know whether a bargain will
undermine the guidelines until an independent inves-
tigation is conducted.¥ Section 6B1.3 provides that
when a charge or sentence bargain is not accepted, the
plea may be withdrawn. Finally, section 6B1.4 pro-
vides that stipulations not be misleading,” identify
facts in dispute, and most importantly that they are
nonbinding on the court. The commentary explains
the Commission’s approach:

... it is not appropriate for the parties to stipulate to misleading

or non-existent facts, even when both parties are willing to

assume the existence of such “facts” for purposes of the litigation.

Rather;, the parties should fully disclose the actual facts and then

explain to the court the reasons why the disposition of the case

should differ from that which such facts ordinarily would require
under the guidelines.

L

Even though stipulations are expected to be accurate and com-
plete, the court cannot rely exclusively upon stipulations in
ascertaining the factors relevant to the determination of sen-
tence. Rather, in determining the factual basis for the sentence,
the court will consider the stipulation, together with the results
of the presentence investigation, and any other relevant informa-
tien.

These policy statements are either not much under-
stood or they are being disregarded.” The cases dis-
cussed above indicate that stipulations often omit the
“actual facts”"—the cases involving amount of drugs
are perhaps the most glaring, but drug amount is by
no means the only misstated fact. Further, there is
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ambiguity, which sometimes appears to be intentional,
as to whether stipulations are binding. To say the
least, there is still turbulence between sentencing
reform and the plea bargain process, and fact-finding
at sentencing is the eye of the storm.

Although somewhat beyond the scope of an article
on fact-finding at sentencing, it is worthwhile at least
to note that there is another line of cases involving
defendants’ claims of surprise at the sentencing which
follows plea agreements. These cases involve argu-
ments that due process requires that the court inform
the defendant of the guideline range before acceptance
of a plea and seek withdrawal of a plea when the
sentence is higher than the defendant expected. All
circuits that have considered these claims have re-
jected them, holding that due process requirements
are met when the defendant is informed of the statu-
tory minimum and maximum. See United States v.
Fernandez, 877 F.2d 1138 (2d Cir. 1989); United States
v. Henry, 893 F.2d 46 (3d Cir. 1990); United States v.
Pearson, 910 F.2d 221 (6th Cir. 1990), cert. denied, __
U.S.__, 111 S. Ct. 977 (1991); United States v. Salva,
902 F.2d 483 (7th Cir. 1990); United States v. Turner,
881 F.2d 684 (Sth Cir.), cert. denied, 493 U.S. 871
(1989); United States v. Rhodes, 913 F.2d 839 (10th Cir.
1990), cert. denied,__U.S.__, 111 S. Ct. 1079 (1991).%

These courts recognize that certainty of outcome for
defendants is not constitutionally required. As one
court succinctly put it, “pleading guilty generally isnot
a trial voyage to test the sentencing waters for accept-
able leniency.” United States v. Rutter, 897 F.2d at
1564. While entry of a plea should not merely be a
fishing expedition for leniency, the sentencing guide-
lines, by giving the appearance of predictability, raise
expectations that the defendant will have a good idea
of the sentence range when he enters the plea. Several
courts have suggested that it would be helpful to the
process whenever possible for either the prosecution
or the court to estimate the guidelines for the defen-
dant. See United States v. Fernandez, 877 F.2d at 1143;
United States v. Salva, 902 F.2d at 488. The Second
Circuit, particularly, has expressed its frustration at
the escalating number of claims of unfair surprise
under guideline sentencing:

While these defendants may have entered their pleas “knowingly

and voluntarily” in the constitutional sense, we are, given our

own struggles with the guidelines, not unsympathetic to their
claims that they did not appreciate the consequences of their
pleas. . . . The net result is a steady parade of appeals that
squander scarce judicial resources and waste the government
lawyer’s time.
United States v. Pimentel, 932 F.2d 1029, 1032-33 (2d
Cir. 1991). Two members of the panel in Pimentel urge
that increased use of sentence bargains may be a fair
and efficient mechanism to avoid claims of surprise
and the resulting litigation, then go on to urge that at

the very least the prosecutor inform the defendant of
the likely guideline range, and that the district court
explain the likely sentence before acceptance of the
plea.

Effective December 1, 1989, Rule 11(c)(1) was
amended to require that the sentencing court advise
the defendant prior to acceptance of a plea that the
court will consider any applicable sentencing guide-
lines, but may depart from those guidelines in appro-
priate circumstances. The court is not;, however,
required to specifically advise the defendant of what
guidelines will be applied in imposing sentence. The
notes of the Advisory Committee to this amendment
recognize that this is an imperfect means of satisfying
all the defendant’s information needs, but suggest it is
an adequate way to insure that the defendant enters
an intelligent plea:

The advice that the court is required to give cannot guarantee
that a defendant who pleads guilty will not later claim a lack of
understanding as to the importance of guidelines at the time of
the plea. No advice is likely to serve as a complete protection
against post-plea claims of ignorance or confusion. By giving the
advice, the court places the defendant and defense counsel on
notice of the importance that guidelines may play in sentencing
and of the possibility of a departure from those guidelines.

As demonstrated by the many cases claiming unfair
surprise at sentencing (Pimentel gives a long list of
such cases just in the Second Circuit), the compromise
position represented by the 1989 amendment to Rule
11(c)(1) may not have accomplished the Advisory Com-
mittee’s goal of meaningfully notifying defendants of
the importance of guidelines and reducing the risks of
uncertainty in guideline sentencing.

Surprise at sentencing, whether as the result of a
factual stipulation that was found to be non-binding
or other factors, serves no one and is the antithesis of
truth in sentencing. If sentencing reform is to work as
Congress intended it, and not merely be a shift of
sentencing discretion from the judiciary to the prose-
cution, the defense counsel and prosecutor have to
ensure that the facts relevant to sentencing are fully
and fairly presented and not try to make an end run
around the guidelines only to have the court upset the
deal when the full facts are revealed. The practice of
permitting the parties to stipulate to facts, without
close review by the court to determine the accuracy of
the stipulation, undermines the purposes of sentenc-
ing reform. Inaccurate facts, no matter how they are
determined, lead to inaccurate guideline ranges and
inappropriate sentences.

Courts can aid in the sentencing process by eliciting
full and accurate facts at the plea colloquy when
appropriate and, as suggested by the Sentencing Com-
mission policy statements, by not accepting pleas until
the presentence report is reviewed and the court is
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assured that the plea will not undermine the guide-
lines.

Standard of Proof

Prior to the advent of guideline sentencing, the issue
of the appropriate standard of proof to be used in
sentencing did not receive a great deal of attention. As
the Supreme Court noted in McMillan v. Pennsylva-
nia, 477 U.S. 79, 91 (1986), “[s]entencing courts have
traditionally heard evidence and found facts without
any prescribed burden of proof at all.”* In a sentencing
system in which a court could fashion a sentence
weighing a number of different facts, the determina-
tion of a single factual issue was not generally as
important as it is under guideline sentencing. Because
guidelines are applied based on the unique factual
circumstances of each offense and of each offender, the
establishment of each of these facts has become a more
prominent part of the sentencing process. In addition,
the application of the guidelines to the facts of a case
are subject to appellate review, 28 U.S.C. § 3742,
although the courts of appeals have held that review
of the factual determinations of the district court will
only be reversed if “clearly erroneous.” See, e.g., United
States v. Mejia-Orosco, 867 F.2d at 220-21 (5th Cir.
1989). It is inevitable, therefore, that the issue of the
standard of proof required to prove these facts at
sentencing has become a much litigated matter under
sentencing guidelines.

The Sentencing Reform Act provides for no specific
standard of proof, nor do the sentencing guidelines.®
In resolving the issue, therefore, most courts have
relied upon McMillan v. Pennsylvania, in which the
Supreme Court determined that a Pennsylvania sen-
tencing enhancement for the visible possession of a
weapon during the commission of an offense, which
provided a statutory preponderance of the evidence
standard for proof of possession, met minimal consti-
tutional standards of due process. The Court reasoned
that, once guilt had been established beyond a reason-
able doubt, the state may deprive the defendant of
liberty up to the statutory maximum. The only deter-
mination remaining for the court at the sentencing
stage of the proceedings is where within the permissi-
ble zone the sentence will fall. Such a determination
may be based on a much lesser standard than the one
required to establish guilt.* The Court noted that to
apply even a clear and convincing standard of proof
would “significantly alter criminal sentencing,” thus
requiring extended sentencing hearings that would
resemble the trial of the guilt of the defendant.

Every circuit to have considered this issue has gen-
erally agreed that this minimum due process standard
of preponderance of the evidence is a sufficient and
appropriate standard of proof for guideline sentenc-
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ing. United States v. Kikumura, 918 F.2d at 1098-1102
(8d Cir. 1990); United Statesv. Frederick, 897 F.2d 490,
493 (10th Cir.), cert. denied, _ U.S. __,111 S.Ct. 171
(1990); United States v. Guerra, 888 F.2d 247, 260-51
(2d Cir. 1989), cert. denied, __U.S. __, 110 S. Ct. 18383
(1990); United States v. Ehret, 885 F.2d 441, 444 (8th
Cir. 1989), cert. denied, 493 U.S. 1062 (1990); United
States v. Urrego-Linares, 879 F.2d 1234, 1237-38 (4th
Cir.), cert. denied, __U.S.__,110 S. Ct. 346 (1989); and
United States v. Wright, 873 F.2d 437, 441 (1st Cir.
1989). As noted above, an amendment to the commen-
tary to U.S.8.G. § 6A1.3, effective November 1, 1991,
expresses the view of the Sentencing Commission that
a preponderance of the evidence standard is sufficient
to meet due process requirements and policy concerns.
U.S.8.G. § 6A1.3, comment (backgr’d).

Naturally, defendants have argued that the prepon-
derance of the evidence standard may be insufficient
where, as in guideline sentencing, the court’s discre-
tion is limited. Where the establishment of certain
facts acts to deprive the defendant of his liberty, it is
claimed that due process requires a higher standard
of proof. This argument is particularly compelling
when applied to facts regarding the defendant’s in-
volvement in criminal activity for which he has not
been convicted, so-called relevant conduct, which
must be considered pursuant to U.S.S.G. § 1B1.3 of the
sentencing guidelines. See generally, Heaney. Indeed,
in MeMillan the Supreme Court specifically recog-
nized that there could be circumstances in which the
sentencing hearing could be characterized as the “tail
which wags the dog of the substantive offense.” 477
U.S. at 88.

This argument has been rejected by most circuits in
which it has been considered, although a few have
shown concern over the use of unconvicted conduct
determined under the preponderance standard. In
United States v. Frederick, 897 F.2d at 492-93, for
example, the Tenth Circuit noted that the Supreme
Court in McMillan had also considered a sentencing
provision that limited the sentencing court’s discre-
tion. The Supreme Court disposed of the argument as
follows:

We have some difficulty fathoming why the due process calculus
would change simply because the legislature has seen fit to
provide sentencing courts with additional guidance. Nor is there
merit to the claim that a heightened burden of proof is required
because visible possession is a fact “concerning the erime commit-
ted” rather than the background or character of the defendant.
Ibid. Sentencing courts necessarily consider the circumstances of
an offense in selecting the appropriate punishment, and we have
consistently approved sentencing schemes that mandate consid-
eration of facts related to the crime, e.g., Proffitt v. Florida, 428
U.S. 242 (1976), without suggesting that those facts must be
proved beyond a reasonable doubt.

477U.8. at 92.
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The Third Circuit, however, has suggested that in
the case of an extreme departure, the sentencing hear-
ing does, in fact, become the tail that wags the dog of
the substantive offense and requires a clear and con-
vincing standard of proof. In United States v. Kiku-
mura, the defendant’s guideline range for
transporting explosives for a destructive purpose was
between 27 and 33 months. Because of the nature of
the offense and the risk it presented, the court de-
parted from the guideline range and imposed a sen-
tence of 30 years imprisonment. The court held that
under these circumstances, where the sentence im-
posed was 10 times the applicable guideline range, the
sentencing hearing became as important as the guilt
phase of the proceeding in terms of the defendant’s
liberty interest and that certain of the procedural
safeguards applicable at sentencing should be in-
creased. Among these, the fact-finding underlying
such an extreme departure must be established “at
least by clear and convincing evidence.” 918 F.2d at
1101. Asnoted earlier, Kikumura also established that
in such extreme cases, the evidence used to support
the departure might also be required to be more reli-
able. The Eighth and the Tenth Circuits have sug-
gested that they might consider the Kikumura
enhanced standard of proof in appropriate cases.
United States v. Townley, 929 F.2d 365, 369-370 (8th
Cir. 1991), and United States v. St. Julian, 922 F.2d
563, 569 n. 1 (10th Cir. 1990).

The difficulty of forcing the square peg of pre-guide-
line fact-finding procedures into the round hole of
guideline sentencing is further illustrated by the tor-
tured history of the Ninth Circuit’s determination of
the appropriate standard of proof. The case of United
States v. Restrepo, 883 F.2d 781 (9th Cir. 1989) (Re-
strepo I), was originally decided on the issue of the
interpretation of the sentencing guidelines’ multiple
count rules, U.S.S.G. §§ 3D1.2(d) and 1B1.3(a)(2). The
court held that the guidelines required only considera-
tion of offense conduct involved in the count of convic-
tion. The court, relying on McMillan v. Pennsylvania,
dismissed defendant’s argument that the preponder-
ance standard was constitutionally deficient under
guideline sentencing. That opinion was withdrawn,

however, and a petition for rehearing granted. 896
F.2d 1228 (9th Cir. 1990).

In the next opinion, the same panel of the Ninth
Circuit reversed itself and held that the sentencing
guidelines did require the aggregation of drug
amounts involved in unconvicted criminal conduct in
calculating the applicable guideline range. United
States v. Restrepo, 903 F.2d 648 (9th Cir. 1990) (Re-
strepo II). Although the court had briefly dismissed in
a footnote in Restrepo I the standard of proof issue, it
greatly expanded the treatment of the issue in Re-

strepo II. The reason for the more serious considera-
tion, of course, was that consideration of unconvicted
criminal conduct under the holding of Restrepo II
would seriously affect the length of the defendant’s
sentence. Under the holding of Restrepo I that uncon-
victed criminal conduct was not relevant to determin-
ing the guideline range, the sufficiency of a
preponderance test was not of such great concern. But
given the impact of this information under Restrepo I,
the court attempted to define a special preponderance
standard to be used “in criminal sentencing to increase
the period of confinement.”

Most courts of appeals, after having decided that the
preponderance standard is sufficient to comply with
due process, have not defined that standard.®” The
Ninth Circuit in Restrepo II, however, held that, for the
determination of facts that could increase a defen-
dant’s sentence, preponderance “means a sufficient
weight of evidence to convince a reasonable person of
the probable existence of the enhancing factor.” This
standard, the court reasoned, was more consistent
with the sentencing guidelines at U.S.S.G. § 6A1.3(a),
which indicate that information used in guideline sen-
tencing must have “sufficient indicia of reliability to
support its probable accuracy.” But in requiring the
evidence to be sufficient to establish its probable truth,
it appeared that the Ninth Circuit was establishing a
new standard of proof that approached the clear and
convincing standard.®

But the Ninth Circuit again withdrew its decision
and granted a rehearing, this time en bane. 912 F.2d
1568 (Oth Cir. 1990). In United States v. Restrepo, _
F.2d__, 1991 WL 195100 (9th Cir. 1991) (Restrepo III),
the court reaffirmed the constitutional adequacy of the
preponderance standdrd but eliminated the special
definition. Nonetheless, the court warned that the
preponderance standard does not simply require an
abstract weighing of the evidence to determine which
side has produced the greater quantum of evidence. It
requires sufficient evidence to convince the trier of fact
of the truth of the proposition asserted. The court also
noted the caution in McMillan that a higher standard
might be required in circumstances in which a sen-
tencing factor has an extremely disproportionate ef-
fect on the sentence relevant to the offense of
conviction.

In a notable dissent, Judge Norris, joined by three
other judges (two of whom would have required a
beyond a reasonable doubt standard), strongly argued
that McMillan does not support a preponderance
standard under guideline sentencing. The dissent
urged that the guidelines create a liberty interest in a
sentencing range determined by the base offense level
corresponding to the offense of conviction. When a
sentencing range above that level is proposed, it was
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argued that due process requires more than a prepon-
derance to justify the additional loss of liberty.

Coniclusion

A number of courts of appeals have expressed their
discomfort in using sentencing procedures developed
under a now rejected system that stressed the need for
flexibility to devise sentences that were individualized
to rehabilitate the offender and at the same time to
protect society. While the courts of appeals have held
that these procedures are constitutional as applied to
guideline sentencing, it does not necessarily follow
that the reasons supporting their use apply to a new
system that establishes penalties not primarily for
rehabilitation, but rather for the combined purposes
of punishment, deterrence, protection of the public,
and, finally, correctional treatment. 18U.S.C. § 3553(a)(2).

Underlying the reasoning for the continued use of
pre-guideline fact-finding procedures has been the
well justified concern that more formalized fact-find-
ing could result in a greatly increased workload for
every entity within the criminal justice system. As
courts have noted:

[T]he adoption of a clear and convincing standard of proof “would

significantly alter criminal sentencing,” a change which the [Su-

preme] Court determined would be unnecessary and burden-
some.

United States v. Urrego-Linares, 879 F.2d at 1238,
quoting with approval McMillan v. Pennsylvania, 477
U.S. at 92. See also United States v. Guerra, 888 F.2d
at 251, and Judge Norris’ dissent in Restrepo III.

But the relaxed standard of proof developed in the
age of discretionary sentencing does not well serve a
system in which the determination of specific facts has
specific, predetermined sentencing consequences. The
adoption of the outmoded fact-finding system could
result in the failure of the guideline sentencing system
to accomplish its objectives, including the reduction of
uncertainty in sentencing and the elimination of un-
warranted disparity.

Nonetheless, at the present time, it is safe to say that
the procedures that existed prior to the Sentencing
Reform Act continue to be applicable to guideline
sentencing in most circuits. Exceptions currently exist
in the Sixth and Eighth Circuits, where the Confron-
tation Clause has been held to require additional
safeguards in fact-finding and in the Third Circuit,
where fact-finding must be supported by more proof in
cases of significant departures. Workload aside, the
concern that has been expressed by some courts about
using fact-finding procedures developed for a repudi-
ated sentencing system is well founded. Serious con-
sideration should be given not only to the fairness of
such procedures, but also to whether the continued use
of these procedures significantly compromises the re-
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alization of the objectives of the new sentencing sys-
tem.

Nores

IThe original provision was enacted as part of the Organized
Crime Control Act of 1970 (Pub. L. No. 91-452, Title 10, section
1001(a), 84 Stat. 951 (Oct. 15, 1970)).

ZPub. L. No. 98-473, Title II, section 212(a)(1), 98 Stat. 1987 (Oct.
12, 1984). :

SHR. Rep. No. 91-1549, 91st Cong., 2nd Sess. (1970), reprinted
in 1970 'U.S. Code Cong. & Admin. News 4007, 4040. The enactment
of section 3577 has been characterized as a codification of existing
law. See, e.g., United States v. Baylin, 535 F. Supp. 1145, 1151 (D.
Del), rev’d other grounds, 696 F.2d 1030 (3d Cir. 1982).

4Only minimal changes were made to this proposed rule by
Congress. Pub. L. No. 93-595, 88 Stat. 1926 (Jan. 2, 1975). See H.R.
Rep. No. 93-650, 93d Cong., 2d Sess. 17 (1978), reprinted in 1973
U.S. Code Cong. and Admin. News 7051, 7090,

5Ironically, Williams, while cited by some courts as reflective of
outmoded penology, is cited by others in support of the use of the
liberal pre-guideline fact-finding standards. See, e.g., United States
v. Beaulieu, 893 F.2d 1177, 1180 (10th Cir.), cert. denied, __U.S. _,
110 S. Ct. 3302 (1990).

5The Commission has not suggested, however, that any signifi-
cant change in the pre-guidelines methods of establishing facts is
warranted. In its 1991 amendments, in fact, the Commission sug-
gests that the pre-guidelines standard of proof applies to guideline
sentencing. See U.S.8.G. § 6A1.3, comment (backgr’'d) and 56 Fed.
Reg. 22762 (May 16, 1991), reprinted in U.S.S.G. App. C, amend-
ment 387.

"See 18 U.S.C. § 3553(a)(6), 28 U.S.C. § 991(bX1), and Senate
Report at 52, reprinted in 1984 U.S. Code Cong. & Admin. News at
3235.

8Judge Edward R. Becker, Flexibility and Discretion Available to
the Sentencing Judge Under the Guidelines Regime, 55 Federal
Probation __ (December 1991).

9Senate Report at 50-60.

104 notable exception is United States v. Stlverman, 945 F.2d 1837
(6th Cir, 1991). See also Judge Norris’ perceptive dissent in United
States v. Restrepo, __ F.2d __, 1991 WL 195100 (9th Cir. 1991).

Upyb. L. No. 98-473, Title II, section 215(a), 98 Stat. 2014 (Oct.
12, 1984).

12See Senate Report at 71-72 and 157, reprinted in 1984 U.S. Code
Cong. & Admin. News 3254-55 and 3340; and Administrative Office
of the United States Courts, Presentence Reports Under the Sen-
tencing Reform Act of 1984, Publication 107, 1-2 (1987).

13The Supreme Court noted in Burns that the Government could
meet the notice requirement by filing a prehearing submission
listing factors that might warrant departure. It is possible that other
forms of notice would also be adequate so long as the defendant has
a meaningful opportunity to respond. See Looking at the Law, 54
Federal Probation 65 (March 1990).
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1414 should be noted that at least one district court has questioned
this allocation of the burden of proof. In United States v. Dolan, 701
F. Supp. 138 (E.D. Tenn. 1988), aff'd sub nom. United States v.
Barrett, 890 F.2d 855 (6th Cir. 1989), the court found that the
Government should bear the burden of showing that a defendant
should not receive a reduction in the sentencing guideline range for
acceptance of responsibility pursuant to U.S.S.G. § 3E1.1. The court
reasoned that the criteria for the reduction were fairly objective and
that the Government had as much access as the defendant to the
relevant evidence. Accordingly, the court placed the burden on the
Government.

15The Fatico cases are probably the most cited cases on the issue
of reliability of sentencing information. United States v. Fatico, 579
F.2d 707 (2nd Cir, 1978) (Fatico I), on remand, 458 F.Supp. 388 (E.D.
N.Y. 1978), aff'd, 603 F.2d 1053 (2nd Cir. 1979) (Fatico II), cert.
denied, 444 U.S. 1073 (1980). For cases citing the Fatico decisions
as authority for guideline sentencing standards of reliability, see,
e.g., United Statesv. Zuleta-Alvarez, 922 F.2d 33 (1st Cir. 1990), cert.
denied sub nom Ramirez-Fernandez v. United States, ___
U.S,__, 111 S.Ct. 2039 (1991), and United States v. Beaulieu, 893
F.2d 1177 (10th Cir. 1990). In Fatico I, the Government appealed
the lower court’s order that excluded evidence at the sentencing
hearing. The evidence consisted of testimony of F.B.1. agents that
confidential informants had linked the defendant with organized
crime., The Second Circuit reversed because the district court has
refused to permit the Government to produce corroboration of the
hearsay evidence. The court of appeals held that out-of-court decla-
rations by unidentified informants may be used if there is good
reason for the nondisclosure of the informants’identity and there is
sufficient corroboration by other means.

Onremand, the Government produced a number of witnesses who
corroborated the testimony, and the district court, finding that the

corroboration established sufficient reliability, used the information. .

to enhance the defendant’s sentence. The court of appeals upheld
the sentence in Fatico II, sustaining the district court’s finding of
reliability and also rejecting the defendant’s claim that the evidence
should have been established beyond a reasonable doubt. The dis-
trict court had required the Government to produce evidence to meet
a clear and convincing evidence standard, but the court did not
comment on the district court’s use of that standard. 458 F. Supp.
at 402-412.

B1he weight of policy statements is discussed in “Looking at the
Law,” 55 Federal Probation 69 (June 1991).

17Although the Sentencing Commission’s views regarding sen-
tencing procedures are entitled to deference as emanating from the
agency Congress entrusted to develop sentencing guidelines, the
Commission’s authority to establish sentencing procedures under
the provisions of 28 U.S.C. § 994(a) is far from clear. But see United
States v. Lynch, 934 F.2d 1226, 1235 (11th Cir. 1991), petition for
cert. filed, No. 91-5972 (Sept. 26, 1991), which seems to interpret 28
U.S.C. § 994(d) (providing the Sentencing Commission with author-
ity to determine what factors will be relevant for sentencing) to
authorize the Commission to establish a standard for reliability.

8ynited States v. Silverman was back before the Sixth Circuit
recently to determine the applicability of the Confrontation Clause
at sentencing. See discussion in this article under “Right of Confron-
tation at Sentencing.”

19gee Volume X, Guide to Judiciary Policies and Procedures
(Probation Manual), Chapt, II, Part C. (1990). But see Heaney at
173, which concludes that most of the information used by probation
officers in the presentence report comes from Government sources.

D0ther kinds of information have also been permitted to be used
in the sentencing so long as the defendant has had an opportunity
toreview and object, In United States v. Curran, 926 F.2d 59, 63 (1st
Cir. 1991), the court considered certain letters that had been sent
to it regarding the defendant. Although the letters were provided to
the probation office, they were not mentioned in the presentence
report. The court of appeals indicated that the defendant should
have had a full opportunity to consider and object to the use of those
letters. See also United States v. Berzon, 941 F.2d 8 (1st Cir. 1991).

2lAs discussed below, the Third Circuit, and perhaps the Sixth
and Eighth Circuits, have also established a higher standard of
proof in such circumstances.

221n Silverman, the Sixth Circuit prescribed a procedure to han-
dle enhancements based on unconvicted criminal conduct. If the
Government decides to urge the enhancement of a defendant’s
sentence for unconvicted criminal conduct, it should first proffer the
conduct. Upon receipt of the proffer, the district court should deter-
mine whether the conduct, if proved, would result in an increased
sentence. If the conduct would be immaterial to the sentence, the
court should sentence the defendant without consideration of the
conduct. If, on the other hand, the court determines that the conduct
would result in an enhancement of the sentence, it must conduct an
evidentiary hearing “in accordance with the Confrontation Clause.”

genate Report at 50-60.
#Senate Report at 63, 167.
%See U.S.S.G. § 1A4(a).

BRor an example of the guideline impact of the difference in
charges, see United States v. Stanley, 928 F.2d 575 (2d Cir. ), cert.
denied, ___U.S.__, 112 S.Ct. 141 (1991).

2Tpactual gtipulations can also be used to attempt to create
predictability as to statutory exposure when a factual matter is a
sentencing factor that controls the statutory penalty, as with drug
offense penalties that are based on the amount of drugs. See, e.g.,
21 U.S.C. §§ 841(b), 960(b). All circuits that have considered the
matter agree that the amount of drugs in such offenses is a sentenc-
ing factor that need only be proven by a preponderance of the
evidence, not an element of the offense that must be proven beyond
areasonable doubt. United States v. Madkour, 9330 F.2d 234 (24 Cir.),
cert. denied, __ U.S. __, 1991 WL 185999 (1991); United States v.
Gibbs, 813 F.2d 596 (3rd Cir.), cert. denied, 484 U.S. 822 (1987);
United States v. Moreno, 899 F.2d 465 (6th Cir. 1990); United States
v. McNeese, 901 F.2d 585 (7th Cir. 1990); United States v. Wood, 834
F.2d 1382 (8th Cir. 1987); United States v. Kinsey, 843 F.2d 383 (9th
Cir.), cert. denied, 487 U.S, 1223 (1988); United States v. Cross, 916
F.2d 622 (11th Cir. 1990), cert. denied, __ U.S. __, 111 S, Ct. 1331
(1991). But see, United States v. Rigsby, 943 F.2d 631 (6th Cir. 1991)
(expressing grave reservations with drug quantity as a sentencing
factor“...because quantity under section 841 is such an important
and disputable factual issue, it should be determined by the jury,”
but holding that the court was bound by controlling circuit prece-
dent). Thus, the parties may enter into a factual stipulation as to
the amount of drugs in an attempt to control both the mandatory
minimum and the maximum statutory sentence. When a stipulation
isentered into to control a statutory penalty, rather than a guideline,
there islittle chance that a defendant will be surprised at sentencing
because Rule 11(c)(1) requires that the court inform the defendant
prior to accepting the plea of the statutory maximum and minimum
sentence. As discussed below, the court is not required prior to
acceptance of the plea to inform the defendant of the applicable
guidelines,
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%The Supreme Court in Burns v. United States, __U.S. _, 111
S.Ct. 2182 (1991), discussed in this article under “The Role of the
Presentence Report,” reversed the District of Columbia Circuit and
held that F. R. Crim. P. 32 requires that the parties be notified of
the sentencing court’s intention to depart,

29Delay in the acceptance of the plea until completion. of the
presentence report is contemplated by F. R. Crim. P. 32(c)(1), which
permits disclosure of the PSI prior to acceptance of the guilty plea.

30Ag discussed in this article under “The Role of the Presentence
Report,”F. R. Crim. P. 32(c) requires that probation officers prepare
a comprehensive independent presentence report. :

IMemorandum of Attorney General Dick Thornburgh to Federal
Prosecutors, March 13, 1989, provides that plea agreements should
not seek to circumvent the guidelines and should stipulate only the
facts that accurately represent the defendant’s conduct.

32por a discussion of the weight of policy statements, see “Looking
at the Law,” 55 Federal Probation 69 (June 1991).

3 These cases also sometimes raige the claim of ineffective asgis-
tance of counsel for counsel’s failure to accurately predict the guide-
lines. See United States v. Turner, 881 F.2d at 686; United States v.
Rhodes, 913 F.2d at 834-44. Such claims have not been successful,
the courts holding that merely inaccurate prediction does not
amount to ineffective assistance.

1 fact, courts had used very different standards, The district
court in United States v. Fatico, supra note 15, required a clear and
convincing standard of proof. The court of appeals noted the fact,
but did not comment. It simply rejected defendant’s assertion that
the beyond a reasonable doubt standard was required, In the same
circuit, the court of appeals approved a preponderance of the evi-
dence standard in United States v. Lee, 818 F.2d 1052 (2d Cir.), cert.
denied, 484 U.S. 956 (1987).

December 1991

BSee “Looking at the Law,” 51 Federal Probation 50 (December
1987), In Application Note 5 to U.S.8.G. § 1B1.2(d), however, the
Sentencing Commission has suggested that in a case in which a
defendant is convicted of a conspiracy to commit more than one
offense, the additional object offenses of the conspiracy should be
treated as separate offenses for purposes of the multiple offense
guidelines only if the court “would convict the defendant of conspir-
ing to commit that object offense.” As the Commission indicates in
the explanation to the amendment that added this note, a higher
standard of proof—a reasonable doubt standard-—should prevail
when the guideline application, in effect, creates a new count of
conviction, The purpose of this special standard of proof is to
“maintain consistency with other § 1B1.2(a) determinations . .. .”
United States Sentencing Commission Guidelines Manual, Appen-
dix C, Note 75 (1990). This provision does not apply, however, if the
additional object offense is one of those the Commission has stipu-
lated should be “grouped” together pursuant to U.S.S.G. § 3D1.2(d).
These offenses include those, such as drug offenses, whose severity
under the guidelines is determined on theé basis of the amount of
harm or loss. Accordingly, some sentencing factors in conspiracies
to commit multiple drug offenses will require a lesser standard of
proof than some sentencing factors in conspiracies to commit mul-
tiple robberies,

36See, “Looking at the Law,” 53 Federal Probation 72 (June 1989).

n civil cases, the preponderance standard has been described
to mean that the evidence must show “that the existence of the
proposition to be proved is more probably true than not true.”
Graham, Handbook of Federal Evidence, § 301.5 (2nd ed. 1986). See
Restrepo II at 654,

3 The clear and convincing standard has been defined as evidence
which produces in the mind of the trier of fact “an abiding conviction
that the truth of the factual contentions are highly probable.”
Colorado v. New Mexico, 467 U.S. 310, 316 (1984).






