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Dear Colleagues:

On behalf of the American Probation and Parole Association (APPA), we are pleased to present APPA’s Drug Testing
Guidelines and Practices for Juvenile Probation and Parole Agencies.

Testing juvenile probationers and parolees for drug use may well be the most rapidly evolving part of an already
dynamic service system. Monthly, we learn new techniques and modalities that can serve as tools in the supervision
process. Many of us have had to learn a new vocabulary, with terms such as chain of custody, confirmatory testing,
and cutoff levels, just to be reasonably literate about the practices associated with drug testing. The need for help
was clear.

In 1988, APPA began a research project to explore drug testing and develop guidelines to assist juvenile probation
and parole administrators, managers, and field staff. Aided by the Office of Juvenile Justice and Delinquency
Prevention, APPA canvassed field supervision agencies to gather information pertaining to drug testing policies and
procedures and then developed guidelines for probation and parole.

We emphasize the term “guidelines.” The project advisory board, staff, and consultants have sought to identify the
best practices of the field for drug testing. Our goal is to help juvenile probation and parole departments develop and
operate the most effective drug testing programs possible. The guidelines reflect the effort of APPA to provide a
direction for field activities and support for progressive movement. Our intent is to help everyone prepare more
effective, defensible, and credible operations. '

APPA wishes you success in developing or upgrading your drug testing programs as an integral part of your
supervision efforts.

Sincerely yours,

Harvey M. Goldstein Donald G. Evans Nancy Lick
Chair, Project Advisory Board APPA President APPA Past President
APPA President-Elect
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PREFACE

These drug testing guidelines have been developed
at a point in history when our Nation is engulfed in a
struggle against illegal drug use. The magnitude of
the problem extends beyond the control of the juve-
nile justice system and strikes at the core of our
society. The pervasive influence of drug use has
touched every level of society, from working men and
women in factories to the executive officers of corpo-
rations and government agencies. Private and public
sector organizations are addressing the problems
associated with drugs by designing programs that wiil
ensure a drug-free workplace.

The juvenile justice system was struggling with the
problems associated with drug use in the juvenile
population long before the problem received the
media attention it is getting today. Juvenile probation
and parole agencies in every State have been forced
to recognize the abilities drug-using juveniles have in
disguising drug use from agency personnel. Because
juveniles are in a critical developmental period of life,
drug use can have a negative impact on their future.
Therefore, it is particularly important that probation
and parole officers become skilled in detecting drug
use by juvenile offenders.

The American Probation and Parole Association
(APPA) has developed drug testing guidelines that-
will assist agencies across the country in developing
judicially acceptable programs that will provide the
information needed to confirm or disprove drug use
among juveniles. Furthermore, drug testing policies
and procedures developed according to these guide-
lines can assist agencies in withstanding legal chal-
lenges to drug test results. This can be accomplished
by developing the rigorous chain of custody proce-
dures outlined in the guidelines and by working
closely with the courts in developing the guidelines
prior to the implementation of a drug testing program.
The development of rigorous collection, identification,
and chain of custody procedures is absolutely essen-
tial because an agency determined to establish a
successful drug testing program must win court chal-
lenges. Any loss in the courts could not only damage

the credibility of the program and the agency, but
could also lead to further lengthy and costly litigation.

These guidelines represent an amalgamation of the
best drug testing practices currently conducted by
probation and parole agencies in the United States.
Considerable research and analysis, based on the
drug testing policies and procedures from more than
125 probation and parole agencies across the Nation,
have resulted in these guidelines. They have been
reviewed by an advisory committee composed of
probation and parole practitioners, legal consultants,
academicians knowledgeable about drug testing,
manufacturers of drug testing equipment, drug testing
laboratory personnel, and selected members of
APPA'’s board of directors.

The use of the term “drug testing” in this document
refers to urinalysis. This is because urinalysis offers,
at the present time, the most inexpensive and least
intrusive method for identifying illegal drug use; it is
considered the technique of choice in the field of
corrections. Other methods of analysis are available,
notably blood, hair, and saliva testing, and voice
recognition. For reasons of cost or accuracy, these
methods are not widely used at this time. Further-
more, alternatives to urinalysis will require additional
scientific validation because not all drugs of interest
can be detected in hair or saliva. Passive exposure
remains an issue for hair analysis, illustrating that
these measurement techniques and collection prac-
tices need to be validated and standardized.

Drug testing technology is a rapidly evolving industry.
Although these guidelines advocate the use of uri-
nalysis, it is recognized that this may not be the
method of choice in 3 years or less. Hair and saliva
analysis, two technically reliable techniques that are
currently available, may become the preferred alterna-
tives in the very near future.

Blood specimens have been analyzed for decades to
identify the existence of illicit drugs in an individual’s
body. The major weaknesses of this method are that
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blood analysis is complicated and more personally
invasive than collecting urine specimens. Blood analy-
sis is also costly and requires skilled laboratory
personnel and sophisticated equipment.

Depending on the length of the hair available, hair
radioimmunoassay (RIAH) technology has been used
successfully to determine illegal drug use that ranges
from months to years. RIAH is a process in which
small amounts of radioactive particles are used in
analyzing a hair sample. The noninvasive attribute of
hair sampling is offset by its cost and the lack of any
kind of standard or precedent. These tests may be
influenced by passive participation (for example,
smoke residue from being in a room where marijuana
is being smoked) or contaminants from the air.

Saliva testing may be the technology of the future for
monitoring drug use. Although it is not any more
accurate than urinalysis, it is very easy to collect.
Currently, the major drawback of this method is that it

can detect drug use for only a few hours after con-
sumption.

Additional technologies under development, notably
voit% recognition, may have some potential in the
future for identifying drug use.

The self-reporting of drug use by the offender often
proves unreliable due to underreporting or denial;
however, self-reporting remains an opiion for any
drug testing program.

The implementation of a drug testing program should
be considered only after thoroughly analyzing the
program issues described in these guidelines. A
careful study will reveal how and why an agency
should proceed in developing policies and procedures
that will maximize positive program outcomes and will
also minimize negative publicity and the prospects of
court challenges.
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How To USE THIS DOCUMENT

This document is organized so that agency adminis-
trators can easily find the information they need. It is
not necessary to read the entire document to benefit
from its contents; the document is intended as a
resource manual. Some sections are more policy-
~necific, whereas others are more technical in nature.
There is significance in the document’s order of sec-
tions. Sections placed near the beginning of the
document should be read first because they are
extremely important or because they need to be
regarded as part of a sequence of considerations.

The executive summary highlights the principal focus
and the main conclusions for each major section of
the document. The sections within the summary
appear in exactly the same order as they do in the
document. Reading this summary will provide a basic
understanding of what is included in each section and
will allow the reader to determine whether it is neces-
sary to read certain sections or merely to be cogni-
zant of the material in these sections.

The table of contents has been annotated so that
every subtopic is referenced as it appears in the
sections of the text; thus, the reader can easily grasp
the contents of the guidelines. The guidelines in each
section are arranged by order of significance or by
sequence of actions to be performed.

A few of the guidelines are by nature self-explanatory,
but the majority require explanations. For these, the
commentaries immediately following provide details
that cannot be included in the guidelines or easily
understood from reading them. Often, the commen-
tary involves the reasoning for a given guideline’s
inclusion or explains how it might be implemented.

Each section is numbered consecutively starting with
the number 1, as is each individual guideline. For
example, the first guideline in the first section is hum-
ber 1.1., the first guideline in the second section is
number 2.1., and the second guideline in the sixth
section is number 6.2.

The appendix is composed of three parts: case law
review and abstracts, forms, and drug testing method-
ologies. The case law is alphabetically arranged in
several different formats to allow for easy access to
particular cases, constitutional issues, or topics. Case
abstracts provide more detail than the others, but all
are properly referenced.

The section on forms is presented to give agencies
some examples of what is currently used. The sample
forms may be used as guides in developing forms for
drug testing programs, or they may be reproduced if
they are appropriate to a particular agency’s needs.

Xv



EXECUTIVE SUMMARY

The drug testing guidelines have been developed
expressly for juvenile probation and parole drug
testing programs. They are based, in part, on the
policies and procedures provided by more than 125
State and local probation and parole agencies from
46 States that conduct drug testing. The drug testing
guidelines are a composite of the best practices
available for agencies, as well as a guide to develop-
ing a new program or upgrading an existing program.

Every effort has been made to conduct a comprehen-
sive and thorough review of the existing literature
during the course of this project. An analysis of this
literature identified sound drug testing policy and
procedural operations currently practiced by juvenile
probation and parole agencies across the United
States.

Drug Testing Guidelines and Practices for Juvenile
Probation and Parole Agencies identifies the major
components that should comprise every juvenile
probation and parole drug testing policy and proce-
dure operations manual. The components of this
system are summarized below.

Agency Mission

o

An agency developing or upgrading a juvenile drug
testing program should make certain that the goals
and objectives being developed or upgraded are
consistent with and supponrtive of the probation or
parole agency’'s mission. Program developers should
determine the intent of legislative, judicial, or parole
boards, and administrative authorizations for drug
testing.

Purpose of Testing

A drug testing program should be implemented only
after the need has been established. Documentation
of the nature and extent of drug use within the juris-
diction will substantiate the need for drug testing. A

plan outlining the goals and objectives of the proposed
program should be prepared and detail how the pro-
gram will help alleviate the problem and produce an
acceptable outcome within a specified period of time.

Drug Testing Policies and
d .

A drug testing program for juvenile probation and
parole agencies should have a succinctly written
statement of the formal policy goals and objectives.
Legislative statutes, judicial orders, and policy direc-
tives originating from within the agency usually supply
the impetus for developing program policy.

Written policy will heip formalize drug testing goals and
objectives while providing the general framework for
implementing policy. It will ensure program direction,
understanding, and unity of pumpose. Written policy will
promote consistency and continuity during program
impiementation and periods of personnel changes.

Written drug testing policies and procedures will assist
the parent government agency in embracing the long-
term goals and objectives of the program. Agency
policymakers should incorporate mechanisms that will
allow for policy revision and the objective and neutral
evaluation of policy effectiveness by outside
consultants.

Authority To Test

In most jurisdictions the authorization for drug testing
will be found in State statutes, judicial or parole board
orders, or administrative decrees. Agencies conduct-
ing drug testing should acknowledge the legal man-
dates for such authorization in their policies and
procedures. Ideally, a program should contain three
legal authorizations:

B Mandated by State statute.

B Ordered by the juvenile court or parole board as
a specific condition of probation or parole.
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B Written as administrative policies, which carry
the weight of law.

These kinds of legal authorizations will reduce the
probability of a successful court challenge based on
the authority to test.

Selecting Drug Testing
Methodologies

Once an agency has determined its authority to test
and the purpose of testing, it should identify and
prioritize its needs. The agency should then conduct
an indepth study of the existing technology to evalu-
ate which methodologies will best allow the drug
testing program to meet these needs.

The selection of methodologies should be made by
using a rating system based on some form of objec-
tive measurement. The lowest bid may not always be
the most judicious long-term selection. By using a
system of measurement, the agency will be able to
track and study the performance of the methodologies
over time. Keeping these types of records will help
justify whatever selection is finally made.

Confirmation

A clinically approved confirmation is a second test by
an alternate chemical method. This test is carried out
on presumptive positives from initial screens to posi-
tively identify a drug or metabolite. An agency may
use written admissions of drug use instead of the
second alternate chemical method and other testing
protocols. The basic question regarding the issue of
confirmation is whether to confirm or not, and if so,
under what conditions. If testing is to be conducted
only to make confrontations, then the initial testing
methodology should be sufficient. However, if testing
is to be conducted as part of a scheme of progressive
sanctions that lead to revocation proceedings, then a
more thorough approach to confirmations should be
considered.

Several options are available to agencies that need to
confirm initial results. The requirements within juvenile
probation and parole jurisdictions vary from State to
State. Some juvenile courts or parole boards will
require confirmation while others will not. If confirma-
tion is required, then the agency will have to deter-
mine if the results are worth the costs.

These guidelines recommend that agencies attempt
to obtain verbal and written drug use admissions from
juveniles during the confrontations following each
positive test. Confirmation tests should be done only if
an officer is unable to obtain an admission of drug use
from the juvenile. A juvenile who does not admit to
drug use after being informed of testing posiiive
should be allowed to challenge the test resuits within
30 days. If the juvenile does not challenge within 30
days, the positive test result should stand as pre-
sumptive of use. A confirmation test should be con-
ducted by any qualified laboratory approved by the
agency.

Selection of Juveniles for Testing

Every agency should use specific procedures and
criteria when selecting juveniles for drug testing.
Information provided by assessment instruments will
assist juvenile judges and parole boards in determin-
ing who should be tested.

Drug Testing Protocol

Protocol relates to specimen collection, scheduling,
and notification of results, Specimen collection should
focus on site preparation and the verification of speci-
men integrity at the collection site.

Instructions to juveniles

Juveniles selected for testing should be furnished with
appropriate information instructing them how to com-
ply with the drug testing program rules. This informa-
tion should be supplied during an interview with the
juvenile’s officer and through a drug testing handbook
containing the necessary information.

The juvenile should be furnished information that
states the consequences of a refusal to cooperate or
a positive test result, as well as the requirements
concerning the juvenile's medical history.

Agency Collection Sites

Each agency should designate a specific collection
site to ensure the integrity of the entire specimen
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collection process. Strict regulations should govern '
who has access to this area.

Chain of Custody

Rigorous procedures for chain of custody should be
implemented as part of an agency drug testing pro-
gram. Records should document each individual who
has handled each specimen from the time it was
provided through the time when test results are intro-
duced as evidence into court, and ending with dispo-
sition of the specimen. Each specimen should be
provided under direct and continuous observation to
ensure specimen integrity.

Reporting of Results

The agency should designate which agency official
will receive the drug test results from the laboratory or
onsite facility, should develop stringent controls over
how drug testing results will be transmitted within the
agency, and should determine which agency person-
nel shali receive them.

Standard turnaround time should be 72 hours or less
(preferably 48 hours) from the time the specimen
reaches the laboratory until the test results are re-
ceived by the agency submitting the specimen. A
certified copy of the original chain of custody form for
all confirmed positive specimens should be signed by
the laboratory director or certifying official and sent to
the office submitting the urine specimen.

Use of Results

For any program to successfully deter drug use,
released juveniles must be held accountatile for any
probation or parole violations. Juvenile probation and
parole agencies, courts, and parole boards should not
tolerate drug use during community supervision.
Unscheduled drug testing should be established with
more intensive sanctions imposed when drug use
continues. :

A juvenile who tests positive should be confronted
with test resuits within 72 hours by the agency obtain-
ing the results, and the period for confrontation should
never exceed 7 days.

An admission of drug use may be used as a confirma-
tion. There may be certain judicial districts where a
signed admission will not be sufficient for court pro-
ceedings. Judicial personnel should explore the
legality of admission statements and their admissibility
in court prior to program implementation.

Confidentiality

Confidentiality is governed by rules that vary from
State to State. There are also Federal and State laws
that may govern disclosure and nondisclosure, which
may or may not apply to probation and parole. There
is not yet any case law addressing the issue of to
whom drug test results can be disclosed.

Nevertheless, the agency should determine what
governs confidentiality and make certain that the drug
testing policies and procedures adhere to disclosure
laws. Strict adherence to confidentiality regulations
should be maintained. If disclosure laws do not exist,
the agency should draft its own policy.

Contracting for Drug Testing
Servi

Agencies electing to contract for laboratory services
should make the best possible selection based on
agency needs. Each agency should develop criteria
prior to entering into a contractual arrangement with
an outside laboratory. The criteria should include the
selection of laboratory personnel, the type of analysis
procedures, quality assurance and control, proce-
dures for reporting and reviewing results, initial and
confirmatory testing capability, the ability to provide
expert witness testimony if needed, courier services,
and the specific classes of drugs the laboratory tests.

Establishing Onsite Instrument-
Based Drug Testing

Most drug screening for the detection of drugs in

bodily fluids is conducted by an analytical methodol-
ogy known as immunoassay, of which there are three .
types: radioimmunoassay (RIA), enzyme immunoas-
say (ElA), and fluorescence polarization immunoas-
say (FPIA). The most frequent screening method

used by probation and parole agencies is EIA, which
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is based on the principle of competition between
labeled and unliabeled antigen {drug) for binding sites
on a specific antibody. Antibodies are protein sub-
stances with sites on their surfaces to which specific
drugs or drug metabolites will bind. The Abbott ADx
and Syva ETS are product examples of immunoassay
methodologies that are instrument-based.

There are many similarities between the criteria for
establishing onsite instrument-based testing and
contracting for drug testing services. Onsite instru-
ment-based testing, however, will be almost exclu-
sively initial testing. Equipment is now on the market
in a variety of methodologies that will allow agencies
to train personnel to conduct the tests. The major
concern for onsite instrument-based testing is to
produce resuits that are reliable, accurate, valid, and
defensible in legal proceedings.

Establishing Onsite Noninstrument-
Based Drug Testing

Noninstrument-based drug testing refers to the use of
any portable immunoassay testing capability (for
example, Roche Diagnostic’s On-Track or Environ-
mental Diagnostic’s EZ Screen) that is simple, accu-
rate, cost-effective, and does not require onsite
instrument analysis. A noninstrument test may be
used any place inside or outside a juvenile probation
or paroie office or drug testing facility. Several issues
need to be considered when conducting defensible
noninstrument—based drug testing.

Drug Testing Costs

There are a number of critical elements that have cost
implications that agency planners should consider
when developing a drug testing program. Options that
are both cost-effective and responsive to the agency’s
drug testing goals and objectives should aiso be
considered.

The decision to conduct onsite drug testing or to
contract with an outside laboratory is perhaps the
major factor affecting program costs. It is impossible
to recommend a direction that is applicable to every
jurisdiction. There are considerations germane to
most agencies that can be used to project program
costs. These considerations should be used in con-
junction with the agency drug testing goals and objec-
tives. The overriding concern in considering which

testing approach to use should be that the reliability
and accuracy of the test results must never be in
question.

Management Information Systems

Agencies should develop an organized information
retrieval and review system that complements general
research capabilities. Information produced by elec-
tronic systems, coupled with a research capacity, will
greatly strengthien any drug testing program. A sys-
tem that provides interpretations of the data within the
program report will help to insure the survival of a
drug testing program.

Agencies should regularly monitor and evaluate the
utility and effectiveness of their drug testing program.
Mechanisms should be established so that agency
officials may conduct performance measures and
audit recording practices whenever test resuits are
challenged.

An agency should consider a system capable of
delivering two basic kinds of information:

B Standard information, which consists of the data
needed for management control.

B Information needed to generate reports for
agency directors, researchers, and legislators.

One of the most important steps a probation and
parole agency can take to improve its drug testing
program and make it more cost-effective is to keep
detailed statistical data on positive rates and corre-
sponding drug use trends and then redirect its drug
testing based on this data. Many probation and parole
programs continue to test for specific drugs long after
they have ceased to be a substance abuse problem.
Many test for specific drugs that are not substance
abuse problems in their area.

Conclusion

Each jurisdiction will have unique conditions that will
require selecting or modifying the guidelines to its
needs. The guidelines are prescriptive, not binding,
and are to be used by juvenile probation and parole
agencies as appropriate. They are not standards;
however, the guidelines do represent goals for agen-
cies to continually strive to achieve and maintain.
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NATIONAL INSTITUTE ON DRUG
ABUSE GUIDELINES APPLICABILITY

In April 1988, the National Institute on Drug Abuse
 (NIDA) established guidelines for Federal Workplace
Testing Programs. These guidelines specifically
stated that they did not apply to drug testing in the
criminal justice setting. Therefore, it became neces-
sary for guidelines to be established that specifically
applied to criminal justice testing for probation and
parole agencies. There is a distinct difference be-
tween an employee workplace testing program and a
criminal justice testing program. For agencies that
become involved in both programs, separation of
program policies and procedures must be maintained
to achieve the testing purposes and to assure the
credibility of each program.

The current exemption of criminal justice drug testing
programs from the NIDA guidelines should be main-
tained. However, many of the specific provisions of
the NIDA guidelines represent the best drug testing
practices regardless of the type of testing program.
The APPA Advisory Committee thoroughly reviewed
the NIDA guidelines to determine which guidelines
were applicable to a probation and parole drug testing
program and has incorporated those guidelines into
this document.

There are more similarities than differences between
the two sets of guidelines; however, the differences
are significant in the following areas:

B Probation and parole agencies should not be
limited to testing only for the five drug classes
specified by NIDA: cocaine, opiates, ampheta-
mines, cannabinoids, and phencyclidine (PCP).

M Drug test results in probation and parole
programs need not be verified by a licensed
physician or medical review officer.

W Certain drugs, for which probation and parole
agencies may need o test, cannot be screened
using an immunoassay testing methodology.
Therefore, another initial screening method-
ology may be used only if an immunoassay
testing methodology does not exist for a
particular drug class.

B Confirmation requirements, cutoff levels,
specimen collection procedures, and onsite
drug testing are the other main areas where the
APPA guidelines have been specifically
developed for the juvenile justice drug testing
program and differ from the NIDA guidelines.

To assure full reliability and accuracy of probation or
parole drug testing programs, APPA reserves the
right to change these guidelines to reflect advance-
ments in methodology.

xXi



INTRODUCTION

Crime associated with drug use and drug trafficking
has increased significantly in our society. Most re-
search now indicates a direct correlation between
drug use and criminal behavior. Juveniles commit
more crimes during drug-using episodes, particularly
when they are addicted to expensive dependence-
producing drugs like cocaine and heroin. During
periods of decreased drug use, juvenile commitment
of crime also decreases. lllicit drug use, in and of
itself, is a criminal act and needs to be intensely
monitored if we are to preserve the public order.

The abuse of legal and illegal drugs has permeated
every level of society and is indicative of a general
societal problem. The effects of this societal drug
problem upon juvenile probation and parole agencies
are overwhelming. Many agencies, strapped for
resources, are unable to efficiently protect the com-
munity and rehabilitate juvenile delinquents.

Studies of juvenile offenders have consistently shown
that a relatively small number of juveniles is respon-
sible for the majority of delinquent acts. Many of these
repeat offenders may be dissuaded from criminal
careers if their drug abuse can be effectively moni-
tored and controlled while on probation or parole.

As set forth in the Federal Juvenile Justice and Delin-
quency Prevention Act of 1974, the juvenile justice
system is guided by the principle that the best disposi-
tion of a juvenile offender is the one that uses the
least coercive means to accomplish legal objectives.
Probation and parole are particularly appropriate for
many juvenile offenders who clearly need rehabilita-
tion or supervision but who do not need to be sub-
jected to the full coercive power of the court. The
financial resources available to handle the growing
number of juvenile offenders are limited; therefore,
probation and parole present a more cost-efficient
allocation of resources.

Because juveniles are in a critical developmental
period of their lives, drug use can have a negative
impact on their futures. Therefore, it is particuiarly
important for juvanile probation and parole officers to

become skilled in detecting drug use by juvenile
offenders.

Studies have indicated that adolescent drug abusers
have different characteristics than adults who abuse
the same drugs. Adolescent drug abusers have less
involvement with opiates and have shorter periods of
abuse. However, they tend to be more involved with
alcohol, marijuana, and multiple drug use than adults.

Significantly, they also tend to have a higher inci-
dence of family deviance and a history of psychologi-
cal treatment. Family, social, and psychological
problems tend to precede their drug use. In summary,
their patterns of drug use and their treatment needs
differ in kind and in degree from those of adult drug
users (Friedman and Beschner 1987).

The modern principles of juvenile justice call for
youthful offenders to be punished and held account-
able for their criminal behavior, while strongly empha-
sizing rehabilitation. Although punishment and
accountability may be of increasing philosophical
importance, the principal object of rehabilitative efforts
is to socialize the offender and to prevent future
criminal behavior (Springer 1987).

When making screening decisions and recommenda-
tions, and planning intervention strategies, juvenile
probation and parole agencies pay close attention to
the type of criminal activity rather than what the
youthful offender is like. However, counseling remains
a major “stock-in-trade” of the juvenile probation or
parole officer. Ideally, the officer establishes a rela-
tionship with the youth and serves as a model during
this critical developmental period (Roberts 1989).

Many juvenile probation and parole agencies are
attempting innovative responses to the drug abuse
problem by instituting drug testing programs. There
are several purposes for conducting drug testing.
Testing can be used to identify drug use, assist in the
daiiy management of juveniles during treatment, aid in
detection and intervention, and provide a history of
drug abstinence or use. When juveniles are tested for




drug use prior to release into the community, the
juvenile court or parole board may intervene by em-
ploying drug testing as a condition of release.

In many cases, juveniie court judges and parole
boards use drug test results to set the conditions of
community release. Where appropriate, conditions
typically include counseling, treatment, and the use of
drug testing to detect and deter continued drug use.
With the availability of drug testing, judges are more
likely to release drug-using juveniles to the community
and continue to monitor their drug use, thereby reduc-
ing criminal risk.

There are other benefits to developing or extending
an agency’s drug testing capability. Juveniles are not
prone to injecting hard drugs, so detection of soft drug
usage accompanied by treatment and counseling
could prevent hard drug usage. Intervention at an
early age among this group could have a positive
effect by directing juveniles away from a lifestyle of
drug abuse and crime which continues into adulthood.
Drug testing may also provide both juvenile justice
and health professionals with advance warnings of
approaching drug epidemics and the changing pat-
terns of drug availability.

Some juveniles will remain drug free only for the
duration of their probation or parole period. Others will
experience some relapse during the drug screening
period; this is to be expected. When used as a com-
ponent of the treatment precess, drug screening
should help to identify relapses and assist juveniles in
abstaining from drug use for longer periods of time.
The hope is to expose these individuals to an alterna-
tive lifestyle that will motivate them to become produc-
tive citizens rather than maintain a drug-using lifestyle
supported by crime. A drug testing program will en-
able personnel to determine who will comply with the
conditions of probation or parole. With the use of
scientifically reliable drug tests, agencies and juvenile
courts may initiate appropriate sanctions for continued
drug use by juveniles.

The magnitude of the drug problem has necessitated
innovative methods to detect the actual substances
being abused. State-of-the-art technologies are avail-
able for use as diagnostic and therapeutic instru-
ments. Drug testing technology is used by juvenile
justice agencies as a diagnostic instrument to accu-
rately and reliably detect the presence of illegal drugs
in the juvenile’s system. If this capability is onsite,
results can be received within a very short time. A

court order for an immediate test could produce
accurate results within minutes. This capacity allows
the agency to make accurate determinations of drug
use very quickly. It enables the agency to inform the
juvenile court and parole board of violations, as well
as to confront juveniles more expeditiously.

Drug testing is therapeutic since it can detect and
confirm drug use, thereby breaking through the denial
period more quickly. Oiten it will lead to an admission
of drug use by a juvenile. The admission of drug use
coupled with an accurate summary of the extent of
drug usage will assist the juvenile judge or parole
board in setting the release conditions, including
referrals to treatment programs. This information will
also help the probation officer develop a case man-
agement plan directed toward rehabilitation.

Rehabilitation of drug-abusing juveniles is facilitated
by sobriety, a necessary condition for successful
treatment. The juvenile justice setting can induce
sobriety by using drug testing. Drug testing is a deter-
rent to drug use because positive test results can be
presented to the juvenile court for consideration
before sentencing. This information can be used in
conjunction with a system of graduated sanctions.
Assistance and services directed toward holding the
juvenile accountable are possibly the best guarantees
against future criminal activity.

Finally, drug testing is not a panacea for resolving
drug problems for any jurisdiction. Drug testing is only
a tool which should be used to further the mission of
the juvenile justice system.

Legal Issues. Legal issues encompass every aspect
of drug testing programs. Probationers and parolees
have chalienged drug testing procedures in courts on
various legal and constitutional grounds; allegations
include violations of the right against unreasonable
search and seizure, the right to due process, the right
to confrontation and cross-examination, and the right
against self-incrimination.

While these legal challenges have generally been
unsuccessfui, it is necessary to determine what prac-
tices and procedures are legally defensible. Many of
the guidelines in this document are aimed at providing
protection in case legal challenges are raised against
agencies that conduct drug testing. The guidelines
are based on statutes or drug testing case laws. The
guidelines are generic, meaning that they may be
preempted by specific laws or cases decided in a




particular State. Agencies should consult State legisla-
tion and court decisions, if any, relative to drug testing
in a particular State. If these are contrary to the recom-
mended guidelines, State legislation and court deci-
sions must be followed.

Brug Testing in the Juvenile Probation and Parole
Seiting. This document, Drug Testing Guidelines and
Practices for Juvenile Probation and Parole Agencies
applies only to testing juvenile probationers and parol-
ees and is not intended to be used for drug testing in
any other context. The law governing the drug testing
of probationers and parolees differs from the testing of
employees in the workplace.! Because probationers
and parolees have been convicted of a crime, they are
not entitled to the full constitutional protection given to
law-abiding citizens. As stated by the United States
Supreme Court, in Morrissey v. Brewer, 408 U.S. 471,
494, 92 S.Ct. 2593 (1972):

The revocation of parole is not part of a criminal
prosecution ard thus the full panoply of rights due
a defendant in such a proceeding does not apply to
parole revocations....Revocation deprives an indi-
vidual, not of the absolute liberty to which every
citizen is entitied, but only of the conditional liberty
properly dependent on observance of special
parole restrictions.

Similarly, probation is a penal alternative to incarcera-
tion. The objectives are to foster the juvenile’s refor-
mation and to preserve the public’s safety. A
sentencing court is given broad discretion to fashion
the conditions of probation it deems necessary to
ensure the individual successfully completes his or her
term of probation, and may impose conditions that
would impinge on the ordinary citizen’s constitutional
rights.2

As stated by the Supreme Court in Griffin v. Wiscon-
sin, 483 U.S. 868, 107 S.Ct. 3164, 3168, 97 L.Ed. 2d
709 (1987):

A State’s operation of a probation system, like its
operation of a school, government office, or prison,
or its supervision of a regulated industry, likewise
presents “special needs” beyond normal law en-
forcement that may justify departures from the
usual warrant and probable cause requirements.

The courts have wide discretion in imposing conditions
upon parolees and probationers. Such restrictions are
meant to assure that a period of rehabilitation occurs

and that society is not harmed by the probationer’s or
parolee’s presence in the community. These goals
“require and justify the exercise of supervision to
assure that the restrictions are in fact observed.”
Requiring a probationer or parolee to submit to urine
tests has been held by the counts to be a constitution-
ally acceptable condition.’

Drug Testing Guidelines and Practices for Juvenile
Probation and Parole Agencies has been carefully
tailored to satisfy Federal and State constitutional
requirements relating specifically to juvenile probation-
ers and parolees. Because of the diminished constitu-
tional protection afforded to probationers and parolees,
the application of the guidelines in contexts such as
the workplace, where employees enjoy full constitu-
tional protection, is inappropriate. Specifically, these
guidelines and practices have been developed for
postadjudication purposes only. Pretrial services
agencies should refer to the drug testing standards
developed by the National Association of Pre-Trial
Services Agencies.

History of Juvenile Law in the United States. Prior
to 1899, juveniles who violated the law in the United
States were treated no differently than adult criminals.
Children were often given severe.sentences and were
incarcerated in prisons and jails with adult inmates. In
1899, lllinois became the first State to create a juvenile
court. Other States quickly followed suit and by 1917
only three States did not have juvenile courts. In Inre
Gault, 387 U.S. 1,87 S. Ct. 1428, 1437 (1967), the
United States Supreme Court described the situation
which gave rise to juvenile justice reform in the

United States:

The early reformers were appalled by aduit proce-
dures and penalties, and by the fact that children
could be given long prison sentences and mixed in
jails with hardened criminals. They were profoundly
convinced that society’s duty to the child could not
be confined by the concept of justice alone.

Y Gagnon v. Scarpelli, 411 U.S. 778, 93 S. Ct. 1756, 1759~
60 (1973) (“there is no difference relevant to the guarantee
of due process between the revocation of parols and the
revocation of probation”).

2 United States v. Williams, 787 F.2d 1182, 1185 (7th Cir.
1986).

3 See, e.g., People v. Roth, 397 N.W.2d 196 (Mich. Ct. App.
1986); Creel v. Texas, 710 S.W.2d 120 (Tex. Ct. App. 1986).




They believed that society’s role was not to ascer-
tain whether the child was “guilty” or “innocent,”
but “What is he, how has he become what he is,
and what had best be done in his interest and in
the interest of the State to save him from a down-
ward career.” The child—essentially good, as they
saw it~—was to be made “to feel that he is the
object of [the States’s] care and solicitude,” not
that he was under arrest or on trial. The rules of
criminal procedure were therefore altogether
inapplicable. The apparent rigidities, technicalities,
and harshness which they observed in both sub-
stantive and procedural criminal law were there-
fore to be discarded. The idea of crime and
punishment was to be abandoned. The child was
1o be “ireated” and “rehabilitated” and the proce-
dures, from apprehension through institutionaliza-
tion, were to be “clinical” rather than punitive.

The term used to describe the State’s power to act as
surrogate parent for the protection of the juvenile is
“parens patriae” which literally means “parent of the
country.”®

From 1899 to 1967, wide differences existed between
the juvenile justice system and the criminal justice
system. Courts relied on the premise that juvenile
proceedings were civil rather than criminal in nature,
and a juvenile was not entitled to the full constitutional
protection afforded an adult accused of a crime. For
example, courts held that a juvenile was not entitled
to bail; to indictment by grand jury; to immunity
against self-incrimination; to confrontation of his
accusers; nor to counsel.®

In Kent v. United States, the Supreme Court ex-
pressed concern that not only were juvenile courts
failing to meet the rehabilitative needs of juveniles,
but that “there may be grounds for concern that the
child receives the worst of both worlds: that he gets
neither the protections accorded to adults nor the
solicitous care and regenerative treatment postulated
for children.” Recognizing the problems caused by the
parens patriae philosophy, the Supreme Court began
with Kent to address the issues of constitutional rights
of the juvenile. In Kent and following decisions, the
Supreme Court firmly established that the 14th
amendment’s due process clause requires that juve-
niles are entitled to due process and fair treatment.

In re Gault stands as the seminal case on juveniles’
constitutional rights. In the case of /n re Gault, a 15-
year-old boy was adjudicated a juvenile delinquent for

making lewd telephone calls and was committed to an
industrial school for the period of his minority. If he
had been an adult, the penalty would have been a
fine ranging from $5 to $50 or a maximum of 2
months’ imprisonment. The Supreme Court, citing
Kent, held that a juvenile court adjudication of delin-
quency must measure up to the essentials of due
process and fair treatment which is part of the 14th
amendment’s due process clause.” Due process and
fair treatment, the Court held, entitles juveniles to
written notice of the charges against them, notification
of the right to counsel, the right to confront and cross-
examine witnesses, and the privilege against self-
incrimination. The Court cautioned, however, that its
holding was limited to only the juvenile adjudicative
stage and not applicable to the pre-judicial or
postjudicial or dispositional stages of the juvenile
process.®

In decisions following /n re Gault, the Supreme Court
continued to address the constitutional rights of the
juvenile. In In re Winship, 397 U.S. 358, 90 S.Ct. 1068
(1970), the Court held that proof beyond a reasonable
doubt is a constitutional requirement in an adjudi-
catory proceeding when a juvenile is charged with an
act which would constitute a crime if committed by an
adult. The Court next addressed constitutional rights
of juveniles in McKeiver v. Pennsylvania, 403 U.S.
528, 91 S.Ct. 1976 (1971), and concluded that a jury
trial is not constitutionally required in a juvenile court's
adjudicative stage. The Court commented that “if the
jury trial were to be injected into the juvenile court
system as a matter of right, it would bring with it into
that system the traditional delay, the formality, and the
clamor of the adversary system and possibly, the
public trial.”® In 1975, the Supreme Court again con-
sidered the rights of the juvenile in Breed v. Jones,
421 U.S. 519, 95 S.Ct. 1779, holding that the fifth
amendment’s double jeopardy clause is applicable to
juvenile delinquency proceedings. The Court held that
transfer hearings are required before the start of any

5 “What Ever Happened to In re Gault and Fundamental
Fairness in Juvenile Delinquency Proceedings?” — Schall v.
Martin, 22 Wake Farest Law Review 347, 350 (1987).

8 Kent v. United States, 383 U.S, 541, 556, 86 S.Ct. 1045,
1054 (19686).

7 In re Gault, 86 S.Ct. at 1445,
8 /d. at 1436.
9 McKaeiver v. Pennsylvania, 91 S.Ct, at 1988.




adjudicative proceedings in juvenile court to deter-
mine if the juvenile should be prosecuted as an adult.

‘More recently, the Supreme Court has addressed

constitutional questions with respect to juveniles in
Schall v. Martin, 467 U.S. 253, 104 S.Ct. 2403 (1984),
and Thompson v. Oklahoma, 487 U.S. 815, 108 S.Ct.
2687 (1988). In Schall, the Court upheld a New York
statute allowing pretrial detention of juveniles upon a
finding of serious risk that the juvenile may commit a
crime before the return date. In Thompson, the Court
held that the 8th and 14th amendments prohibited
execution of a person under 16 years of age at the
time of his or her offense.

Juvenile Probation and Parole Law. The U.S.
Supreme Court has not addressed the constitutional
requirements due a juvenile in parole revocation or
probation revocation proceedings.'® State courts that
have considered the constitutional rights of juveniles
in the revocation of probation or parole have generally
held that juveniles are entitled to the same rights as
adults. In State v. McQueen, 259 S.E.2d 420, 422
(W. Va. 1979), the West Virginia Supreme Court first
noted that “many jurisdictions have held that juveniles
are entitled to at least a minimum of procedural due
process rights in parole revocation proceedings.” The
court held that a juvenile subjected to parole revoca-
tion be afforded all of the constitutional protections
afforded an adult. Similarly, in People in Interest of
C.B., 585 P.2d 281, 283-84 (Colo. 1978), the Colo-
rado Supreme Court noted that “children and adults
facing revocation of probation are in legally and prac-
tically indistinguishable positions” and held that the
same standard of proof which governs aduit probation
revocation applies to juvenile proceedings.

Other courts have upheld specific constitutional rights
for juveniles in revocation proceedings. In In Interest

of Davis, 546 A.2d 1149 (Pa. Sup. 1988), the Superior

Court of Pennsylvania concluded that “a juvenile has
the same substantial interest in retaining his liberty as
an adult” and held:

1° The Supreme Court has held that there is no relevant
difference to the guarantee of due process between the
revocation of parole and the revocation of probation.
Gagnon v. Scarpelli, 411 U.S. 778, 93 S.Ct. 1756, 1759-60
(1973). Similarly, there is basically no difference between
juvenile probation revocation proceedings and juvenile
parole revocation proceedings. State ex rel, E.K.C. by D.C.
v. Daugherty, 298 S.E.2d 834 (W. Va. 1982),

In.view of the substantial liberty interests which
exist in not-having probation revoked on the basis
of unverified facts or erroneous information, we
conclude that due process considerations entailing
the right to ccnfront and cross-examine an ac-
cuser must extend to probation revocation pro-
ceedings for a juvenile.

The court concluded that the juvenile’s due process
rights had been violated by revocation of probation
solely on the basis of a hearsay statement.

in In Interest of R.E.M., Jr., 514 N.E.2d 593 (lll. App.
Dist. 4 1987), the lllinois Appellate Court held that the
juvenile must be fully apprised of the conditions of
probation, preferably by providing him with a written
certificate enumerating the specific conditions of
probation. In In re B.C., 311 S.E.2d 857 (Ga. App. :
1983), the court held that a juvenile and his parents or
legal guardians are constitutionally entitled to ad-
vance notice of the revocation hearing of the specific
issues.

At least one jurisdiction, however, has found a differ-
ence between the liberty interests of adult and juve-
nile probationers. In In re Todd L., 113 Cal. App. 3d
14, 169 Cal. Rptr. 625 (Cal. App. 2d Dist. 1981), the
court found theé liberty interest of a juvenile to be
different than the liberty interest of an adult. because a
juvénile's liberty interest is subject to regulation by the
State to a greater degree than that of an adult. The
court concluded that this difference justified the impo-
sition of probation conditions upon a juvenile that
consider not only the circumstances of the crime but
also the juvenile’s entire social history. Thus, the court
reasoned, conditions of probation which are not
permissible for an aduit may not be unreasonable for
a juvenile’in need of guidance and supervision.

The imposition of drug testing upon juveniles as a
condition of probation or parole has been upheld by
the courts that have addressed the issue. In In re Jimi
A., 257 Cal. Rptr. 147 (Cal. Ct. App. 1989), the juve-
nile court found that the juvenile defendant committed
battery and disturbed the peace on school property.
The juvenile had an admitted background of sub-
stance abuse. At the dispositional hearing, the court
imposed certain terms and conditions of probation
including the condition that the juvenile submit to
random drug testing. The juvenile appealed, arguing
that the conditions imposed, including drug testing,




were improper. In affirming the disposition, the appel-
late court quoted from an earlier case:

Because of its rehabilitative function, the juvenile
court has broad discretion when formulating condi-
tions of probation. “A condition of probation which
is impermissible for an adult criminal defendant is
not necessarily unreasonable for a juvenile receiv-
ing guidance and supervision from the juvenile
count.” [citation omitted] “In planning the conditions
of the appellant’s supervision, the juvenile court
must consider not only the circumstances of the
crime but also the minor’s entire social history...”
(In re Frankie J., 1988) 198 Cal. App. 3d 1149,
1153, 244 Cal. Rptr. 254, quoting /nre Todd L.,
(1980) 113 Cal. App. 3d 14, 20 169 Cal. Rptr. 625.

In People In Interest of C.J.W., 727 P.2d 870 (Colo.
Ct. App. 1986), conditions of probation included the
requirement that the juvenile attend counseling and
undergo monitored urinalysis. The appeals court
upheld the revocation of probation for failure to
appear for counseling and urinalysis.

Conclusion. In a series of cases beginning with Kent
v. United States in 1966, the U.S. Supreme Court set
forth the constitutional rights of juveniles, primarily in
the adjudicatory stage of proceedings. Aithough the
Supreme Court has not addressed the question of the
constitutional rights of juvenile probationers and
parolees, the weight of authority at the State court
level indicates that the majority of State courts appear
willing to extend the same constitutional protection to
juveniles that is afforded adult probationers and
parolees. Although few courts have addressed the
specific issue of drug testing for juveniles on proba-
tion and parole, the imposition of drug testing as a
condition of probation and parole has been upheld as
permissible for juveniles, generally under the same
circumstances as considered reasonable for adults.

Conseqguently, the same legal issues are present in
testing juveniles for drugs as in testing adult proba-
tioners and parolees. The case law involving legal
challenges by adult probationers and parolees alleg-
ing violations of the right against self-incrimination,
the right to due process, the right against unreason-
able search and seizure, and the right to confrontation
and cross examination should be considered in devel-
oping juvenile drug testing policies and procedures.




AGENCY MISSION

The mission of a juvenile probation or parole agency
usually includes the surveillance of juveniles to pro-
tect the community, the deterrence of future criminal
behavior, and the provision of some type of profes-
sional guidance to juveniles.

1-1. DRUG TESTING SHOULD BE IMPLEMENTED
SO AS TO ENHANCE THE LEGITIMATE MISSION
OF THE JUVENILE PROBATION AND PAROLE
AGENCY.

Commentary: Drug testing goals and objectives
should support the established mission of the parent
government agency. Public sector agencies generally
derive their formal mission statements from enabling
legislation or from other legal directives that mandate
policy objectives. Such legal mandates are clear and
consistent and typically identify the principal factors

supporting the overlying policy objectives. The imple-
menting agency is then granted sufficient jurisdiction
to attain the desired goals. Mission statements are
usually broad, thus allowing an environment condu-
cive to organizational decisionmaking. The task for a
juvenile justice agency implementing a drug testing
program is to develop a mission statement which will
reflect legislative and judicial intent.

The extent to which an agency uses drug testing may
be determined in part by:

M The agency mission statement.
B The availability of agency resources.

B The drug use patterns of the juvenile probation
and parole population.

W The sentencing patterns in the jurisdiction.




PURPOSE OF TESTING

2-1. JUVENILE PROBATION AND PAROLE PER-
SONNEL SHOULD PRESENT DOCUMENTATION
TO THE AGENCY ADMINISTRATORS WHICH WILL
CONFIRM THAT A DRUG PROBLEM EXISTS AND
THAT THERE IS A NEED FOR A DRUG TESTING
PROGRAM.

2-2. AGENCY POLICYMAKERS SHOULD PRE-
PARE A PLAN SPECIFYING THE GOALS AND
OBJECTIVES OF THE PROPOSED PROGRAM AND
SUBMIT IT TO THE AGENCY ADMINISTRATORS.

Comimentary: Succinctly written drug testing goals
and objectives are vital:

B For implementing the drug testing program.

B For ensuring staff comprehension, acceptance,
and cooperation essential for program success.

B For establishing the operational framework upon
which drug testing policies and procedures
should be implemented.

Each jurisdiction will have unique conditions which will
require selecting or modifying the following guidelines
to its needs. An agency’s drug testing goals may
include any combination of the following:

B Identification.
B Assessment.
W Deterrence.
M Surveillance.
B Treatment.

2-3. THE PLAN SHOULD EXPLAIN HOW THE
APPROACH WILL SOLVE THE PROBLEM WITHIN
A GIVEN TIME FRAME.

Commentary: Constructing a foundation in this way
is the first essential step in developing a harmonious
relationship among the drug testing unit's personnel,
the parent agency’s leadership, the judiciary, and
community-based treatment agencies. Specifically,
details should be provided on how the program:

B’ Will work with the courts.
B Will operate within the corrections agency.

M Wil use the capabilities of existing community-
based counseling and treatment programs.

B Will affect the courts, the corrections agency,
and the community-based counseling and
treatment programs.

Drug testing in the juvenile justice system should be
one component within a continuum of services de-
signed to hold juveniles accountable, while meeting
the individual treatment needs of each juvenile.




DRUG TESTING POLICIES

AND PROCEDURES

Administration

3-1. JUVENILE PROBATION AND PAROLE AGEN-
CIES SHOULD IMPLEMENT DRUG TESTING PRO-

GRAMS ONLY AFTER ESTABLISHING RELEVANT
POLICIES AND PROCEDURES.

Commentary: Animportant element of a drug testing
program for juvenile probation and parole agencies is
a succinctly written statement of the formal policy
goals and objectives. Legislative statutes, judicial
orders, and policy directives originating from within the
agency usually supply the impetus for developing
program policy. ‘

Within the testing agency, written policy will help
formalize goals and objectives while providing the
general framework for policy implementation and
ensuring program direction, understanding, and unity
of purpose. Written policy wilt also promote consis-
tency and continuity during program implementation
and periods of personnel changes.

Within the parent government agency, written drug
testing policies and procedures will assist the organi-
zation in embracing the long-term goals and objec-
tives of the program. Agency policymakers should
incorporate mechanisms that will allow for policy
revision and the objective and neutral evaluation of
policy effectiveness by outside consultants.

3-2. DRUG TESTING POLICY FOR JUVENILE
PROBATION AND PAROLE AGENCIES SHOULD
BE CONSISTENT WITH THE APPA DRUG TEST-
ING GUIDELINES EXCEPT WHERE THESE GUIDE-
LINES ARE INCONSISTENT WITH STATE OR
LOCAL LAW, CASE PRECEDENT, OR OTHER
RECOGNIZED AUTHORITY.

Commentary: In case there is a conflict, State or
local law should prevail.

3-3. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD SEEK CLARIFICATION
OF THE SPECIFIC ROLES OF GOVERNMENT
AND COMMUNITY-BASED ORGANIZATIONS
INVOLVED IN DRUG TESTING.

Commentary: Clarification will make the entire
process more efficient and ensure that all parties
agree on the basic tenets of the program and the
responsibilities of each party.

3-4. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD DEFINE THE RESPONSIBILI-
TIES AND FUNCTIONS OF THE DRUG TESTING
PROGRAM, UNLESS THESE HAVE BEEN DE-
FINED BY STATE LAW.

3-5. THE AGENCY SHOULD SUBMIT THE DRUG
TESTING POLICIES AND PROCEDURES TO THE
APPROPRIATE JUDICIAL OR PAROLE BOARD
PERSONNEL FOR REVIEW AND COMMENT
PRIOR TO PROGRAM IMPLEMENTATION.

Commentary: Appropriate updates or changes to
the policies and procedures should be distributed to
the appropriate judicial or parole board personnel as
they become effective.

3-6. THE POLICIES AND PROCEDURES SHOULD
BE REVIEWED BY AN APPROPRIATE LEGAL
AUTHORITY OR BY A KNOWLEDGEABLE ATTOR-
NEY TO ENSURE THAT THEY COMPLY WITH
STATE LAW.

Commentary: In view of statutory and case law
variations from State to State, the manual must be
reviewed by persons with legal expertise. In some
cases, it may be appropriate for the State attorney
general’'s office to review tihe policies and procedures
to ensure that they comply with State law.

3-7. POLICIES AND PROCEDURES SHOULD BE
DISSEMINATED IN A CLEARLY AND CONCISELY
WRITTEN DOCUMENT.
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Commentary: A drug testing manualis essential if
both the agency and its officers are to institute an
effective and legally defensible testing program. The
provisions of this manual are an important source of
information.

3-8. THE AGENCY SHOULD DEVELOP REL-
EVANT AND NECESSARY FORMS TO EFFEC-
TIVELY AND EFFICIENTLY ADMINISTER THE
DRUG TESTING PROGRAM’S FOLICIES AND
PROCEDURES.

3-9. WRITTEN DRUG TESTING POLICIES AND
PROCEDURES SHOULD BE DATED AND RE-
VIEWED ANNUALLY.

3-10. AGENCY PERSONNEL INVOLVED IN DRUG
TESTING SHOULD PARTICIPATE IN THE CON-
TINUING REVIEW OF THE DRUG TESTING
GOALS, POLICIES, PROCEDURES, RULES, AND
REGULATIONS.

Commentary: Although the director has ultimate
responsibility for the agency, staff at every level can
contribute to the development of a drug testing policy.
Staff participation in decisionmaking processes helps
to insure that the attitudes and values of the individual
members are synonymous with those of the agency.

3—-11. THE AGENCY SHOULD MAINTAIN A DIREC-
TORY OF COMMUNITY RESOURCE AGENCIES
FOR REFERRAL AND TREATMENT PURPOSES.

Commentary: Juvenile probation and parole agen-
cies have a direct effect on the community. Every
effort should be made to establish and promote the
utilization of community resources that will have a
positive effect on juveniles' rehabilitation.

3-12. THE AUTHORITY, RESPONSIBILITY, AND
ACCOUNTABILITY OF DRUG TESTING PERSON-
NEL SHOULD BE CLEARLY IDENTIFIED IN THE
POLICIES AND PROCEDURES MANUAL.

Commentary: An organization chart may be used. It
should be signed, dated, and amended as necessary
at least once a year.

3-13. THE AGENCY SHOULD APPOINT A DRUG
TESTING PROGRAM COORDINATOR TO MANAGE
THE AGENCY’S DRUG TESTING ACTIVITIES IN
ACCORDANCE WITH ESTABLISHED POLICIES
AND PROCEDURES.

Commentary: A coordinator should be identified for
any agency having drug testing capability of some
kind, whether it be onsite instrument drug testing or
contracted services.

Training

3-14. AGENCY STAFF SHOULD BE PROVIDED
TRAINING THAT COVERS THE GOALS, OBJEC-
TIVES, POLICIES, AND PROCEDURES OF THE
DRUG TESTING PROGRAM.

Commentary: Each staff member should possess a
copy of Drug Testing Policies and Procedures, which
they should read and understand. Staff should be
sufficiently trained as to the agency’s drug testing
goals and objectives, and be familiar with the duties
required. Feedback and dialog from staff should al-
ways be encouraged during agency training sessions
and staff meetings.

The agency should establish a training program to
ensure that appropriate agency personnel understand
the intent of the drug testing policies and procedures.
The agency drug.testing coordinator should review
and participate in the training program. A specific
period of time is not recommended for the training
program since each agency will have different vari-
ables to consider: size, available resources, offender
population, selection of methodology, and the choice
of laborato: . settings. The basic training should be
comprehensive and may be handled as part of an
orientation program for new employees or inservice
training.

Additional training subjects should include, but are not
limited to: hygiene and safety precautions, onsite
instrument maintenance and cleanup procedures, and
preparation for court testimony.
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3-15. AGENCIES SHOULD NOT COLLECT URINE
SPECIMENS UNLESS THEY INTEND TO HAVE
THE SPECIMENS TESTED FOR THE PRESENCE
OF DRUGS OR DRUG METABOLITES.

Commentary: Some agencies have engaged in the
practice of collecting specimens without submitting
them to a laboratory for analysis. This is practiced to
deter drug use by threatening sanctions without
actually incurring costs. This practice represents
extremely bad policy, since offenders learn that they
can “beat the system” because positives go undetec-
ted. Additionally, this practice violates the trust be-
tween the officer and offender and wastes staff time in
collecting specimens needlessly.
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AUTHORITY TO TEST

Authorization

4-1. OFFICERS SHOULD DETERMINE WHETHER
PROPER AUTHORIZATION EXISTS PRIOR TO
REQUESTING A DRUG TEST.

Commentary: In most jurisdictions, the authorization
for drug testing will be found in State statutes, judicial
or parole board orders, or departmental decrees.
Agencies conducting drug testing should acknowl-
edge the legal mandates for such authorization in
their policies and procedures. For example, the De-
partment of Corrections, Probation and Parole Ser-
vices has the authority to test (for drugs) according to
Florida Statute 948.03 and as stated in the standard
probation order issued by the courts.

4-2. THE AUTHORITY TO CONDUCT DRUG
TESTING, AS A CONDITION OF PROBATION OR
PAROLE, SHOULD BE DEFINED BY STATE STAT-
UTE, THE JUVENILE COURT, OR PAROLE BOARD
ORDER, AND ADMINISTRATIVELY BY THE PAR-
ENT GOVERNMENT ORGANIZATION (FOR EX-
AMPLE, DEPARTMENT OF CORRECTIONS).

Commentary: This guideline should be mandatory
during the predisposition and postsentencing phases.
This standard may be augmented when a presiding
juvenile count judge or parole board orders drug
testing as a specific condition of probation or parole
for an individual case. A court order for drug testing
should reduce the probability of a successful legal
challenge.

4-3. DRUG TESTING SHOULD BE AUTHORIZED
BY STATE LAW INSTEAD OF BEING MERELY A
CONDITION IMPOSED BY THE JUDGE OR
PAROLE BOARD.

Commentary: Although courts have generally con-
sidered drug testing valid when imposed by the judge
or parole board without legislative authorization, the
passage of such legislation ensures a more success-
ful defense against potential legal challenges.

Whenever possible, such a condition should be
authorized by law.

An agency which adopts the above standard to con-
duct drug testing can be confident that the probability
of a successful court challenge based on the authority
to test will be greatly diminished. However, agencies
must remain cognizant of the many other areas where
successful court challenges may originate.

4-4. AGENCIES SHOULD ENCOURAGE THE
ENACTMENT OF LEGISLATION WHICH AUTHOR-
IZES DRUG TESTING AS A CONDITION OF
PROBATION AND PAROLE AND EXEMPTS OFFI-
CERS AND AGENCIES FROM CIVIL LIABILITIES
ARISING FROM THE IMPOSITION AND IMPLE-
MENTATION OF DRUG TESTING UNDER STATE
LAW, BUT NOT UNDER FEDERAL LAW.

Commentary: The U.S. Supreme Court has held in
Martinez v. California, 444 U.S. 277 (1980) that such
a law is valid when used to defeat claims under State
tort law, although not for claims based on Federal law.
An immunity provision enables officers to perform the
task of drug testing more effectively, knowing that the
legal risks in this intensifying field of supervision are
removed through legislation.

4-5. IN THE ABSENCE OF A STATE STATUTE TO
CONDUCT DRUG TESTING, JUVENILE PROBA-
TION AND PAROLE AGENCIES SHOULD SEEK A
COURT OR PAROLE ORDER TO AUTHORIZE
TESTING AS A CONDITION OF PROBATION OR
PAROLE.

Commentary: Whether authorized by statute or not,
drug testing is better imposed by the juvenile judge or
board as a routine condition of probation and parole in
cases where it is reasonably related to the rehabilita-
tion of the juvenile. Court decisions indicate that drug
tests are valid anyway despite the absence of law or
court order, but officers and the agency are better
protected from possible civil liabilities if the condition
is imposed by law, the juvenile judge, or the parole
board. To assure flexibility based on individual needs,
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the agency must be given the discretion to determine
when or how often the test may be conducted.

Whe

4-6. THE FREQUENCY OF DRUG TESTS SHOULD
BE LEFT TO THE DISCRETION OF THE AGENCY
UNLESS SPECIFIED BY THE JUVENILE COURT
OR A PAROLE BOARD ORDER.

Commentary: Drug testing should be unscheduled
unless otherwise specified by a court order or de-
pending upon individual needs as determined by the
agency. Drug testing “for cause” based on “reason-
able suspicion” is clearly valid. The same is true of
periodic or scheduled testing. Unscheduled testing
(meaning testing without cause or prior warning) in
probation and parole has not, however, been ad-
dressed directly by the courts, although testing in a
prison setting has been upheld by at least one court.
Inasmuch as prisoners, probationers, and parolees
have diminished constitutional rights, there are strong
reasons to think that unscheduled testing will most
likely be upheld by the courts as long as it has been
imposed as a condition and does not constitute
harassment.

4-7. DRUG TESTING SHOULD BE IMPOSED AS
A CONDITION OF PROBATION OR PAROLE IN
CASES WHERE: :

B The offender has a history of drug use.

W it is reasonably related io the rehabilitation of
the offender.

M It is needed to identify users who have no
outward appearance or history of drug use.

Commentary: A juvenile’s status and criminal record
could likely be attributed to drug use. Given the corre-
lation between drug use and crime, it is reasonable

to impose drug testing for both public safety and
rehabilitative purposes. From a public safety point of

view, it is the responsibility of probation and parole
agencies to ensure that everyone under their jurisdic-
tion is drug free. Since it is impossible to determine
who has or has not used drugs, submission of a
sample upon request could reasonably be a condition
for every juvenile.

From the rehabilitation point of view, drug testing
results can be a positive part of treatment if the re-
sults are presented appropriately to the juvenile. For
example, should a juvenile who continues drug use
during treatment deny such use, a positive can be
used to confront the juvenile. Even occasional use
can be spotted before the juvenile fails back into a
pattern of regular use. Drug testing often provides a
positive reinforcement for juveniles who remain drug
free. It may help them to resist peer pressure to use
drugs. If an unscheduled (random) collecting and
testing program is used, a daily phone call to deter-
mine whether a specimen is required reminds them
that they are part of the program every day.

4-8. IF AN OFFICER HAS A REASONABLE SUS-
PICION THAT A JUVENILE NOT REQUIRED TO
SUBMIT TO DRUG TESTING IS USING DRUGS,
THE OFFICER SHOULD ATTEMPT TO OBTAIN A
COURT MOCIFICATION OF THE CONDITIONS
ALLOWING THE TEST TO BE PERFORMED.

Commentary: Although courts have generally ac-
cepted drug testing as a means of monitoring the
juvenile, at least one court has expressed a prefer-
ence for such modification, and another court upheld
testing when such a modification was made. This is a
better approach than simply imposing the test without
a judicial order or condition modification.

4-9. STATE STATUTES AND JUVENILE COURT
OR PAROLE BOARD ORDERS SHOULD PROVIDE
JUVENILE PROBATION AND PAROLE AGENCIES
WITH THE AUTHORIZATION TO USE DISCRETION
IN DETERMINING WHEN AND WHERE TO RE-
QUIRE A DRUG TEST.
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SELECTING DRUG TESTING

METHODOLOGIES

Methodology Selection

Agency needs related to drug testing should be identi-
fied and assessed prior 10 seiecting a methodoiogy.
The purpose of testing and how it relates to the mis-
sion of the agency should be determined. This review
should be done in the form of a formal needs assess-
ment that could be sent to field staff and agency
authorities and could be achieved by a thorough
examination of relevant data accessible to the
agency.

Once the needs of the agency have been defined, it
will become necessary to prioritize those needs. This
is necessary when selecting a proposal because often
an agency will have to justify its choice. The choice
should be made based on which proposal best meets
the identified priority needs of the agency. If this work
is done thoroughly and is well documented from the
beginning, it will help ensure an effective and satisfac-
tory selection process.

When developing a drug testing program, the agency
should select a methodology that will provide a pro-
gram which is consistent with the agency mission.
Juvenile probation and parole agencies will become
invoived in selecting the drug testing methodology, or
a combination of methodologies, for use in their
programs. An agency implementing a drug testing
program will primarily use an immunoassay as the
initial test. The four types of immunoassays presently
available are radio immunoassay (RIA), latex aggluti-
nation inhibition immunoassay, fluorescein polariza-
tion immunoassay (FPIA), and enzyme immunoassay.
Occasionally, an agency may need to test for a drug
which cannot be screened using an immunoassay. In
such a case, other screening methodologies are
appropriate only when an immunoassay is not avail-
able for a particular drug.

Agency authorities examining methodology issues
aiso will be involved in determining the most

appropriate location for their drug testing operations;

that is, onsite versus contracted. The following guide-
lines should be examined by the agency before mov-
ing into the selection process.

5-1. THE TARGET POPULATION AND FRE-
QUENCY OF TESTING SHOULD BE IDENTIFIED
TO DETERMINE THE NEEDED EXTENT OF
TESTING.

5-2. THE AVAILABILITY OF FUNDS FOR IMPLE-
MENTING A DRUG TESTING PROGRAM SHOULD
BE DETERMINED PRIOR TO SELECTING A
METHODOLOGY.

Commentary: The cost effectiveness of each meth-
odology should be considered. Nothing will affect an
agency’s drug testing program or selection of method-
ology more than the availability of resources. Suffi-
cient funding is a necessity for even the smallest
testing program. These resources can come from a
variety of sources such as State and Federal funding
or grants. It is critical that an agency clearly outline
and justify its testing needs to obtain sufficient
funding.

5-3. CURRENT TESTING PRACTICES SHOULD
BE REVIEWED AS PART OF THE PROCESS IN
CHANGING METHODOLOGIES OR CONSIDERING
A CHANGE IN METHODOLOGY.

Commentary: Juvenile agencies may already be
involved in drug testing. Changes in the program
format may be sought due to new technologies,
different resource allocations, or dissatisfaction with
current practices. If agencies are involved in some
form of testing, it is essential they analyze current
practices to identify needed changes for implementing
an effective plan of action.

5-4. THE AVAILABILITY OF A TRACKING SYS-
TEM SHOULD BE CONSIDERED WHEN SELECT-
ING A METHODOLOGY.
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Comimentary: Agencies may already have devel-
oped a method for tracking test results. However, if
changes are being contemplated, the most advanced
tracking method should be considered. This may
involve the utilization of a computer software program
developed specifically for tracking testing results.
Tracking can also measure long-term effectiveness of
treatment programs.

5-5. PROJECTIONS IN THE ANTICIPATED EF-
FECT OF TESTING, SUCH AS DETERRENCE OR
REVOCATION OF PAROLE, SHOULD BE MADE
FOR EACH METHODOLOGY CONSIDERED.
5-6. THE DESIRED LOCATION FOR TESTING
(ONSITE SYSTEMS OR CONTRACTING OUT)
SHOULD BE DETERMINED.

5-7. THE IMPORTANCE OF TESTING ACCURACY
SHOULD BE CLEARLY ESTABLISHED.

Commentary: Some methodologies are more accu-
rate than others. The need to use the most accurate
and reliable methodology should be balanced against
the costs associated with each methodology.

5-8. INFORMATION FROM FIELD STAFF RE-
SPONSIBLE FOR IMPLEMENTING DRUG TESTING
SHOULD BE ACQUIRED AND INCORPORATED
INTO THE DECISIONMAKING PROCESS.

Methodology Review

A degree in toxicology is not required to select an
effective methodology. However, it is important that
an agency become familiar with the advantages and
disadvantages of each methodology and avoid basing
its decision solely on the information provided by a
single supplier. Agencies should become aware of
several sources of information on drug testing
methodology:

B From suppliers.
W From literature reviews.
B From established programs.
M From professional organizations.
A careful review may uncover hidden costs in a drug

testing system which would not be evident unless an
agency questioned the very methodology the system

uses. During this time, an agency should become
familiar with the different definitions involved in testing
such as reliability, accuracy, cutoff, sensitivity, and
validity. Only by having a basic understanding of this
terminology will an agency be able to see how differ-
ent manufacturers may manipulate these definitions
to support their systems.

Reliability and Accuracy

Reliability and accuracy are of utmost importance in
drug testing. They relate to the issue of fairness and
focus mainly on technology used for the test. If given
due attention, they spare the agency the expense and
trouble of having to defend constitutional challenges
in-court.

The twin dangers associated with reliability and accu-
racy are false positives and false negatives. In gen-
eral terms, false positive means that a test result
shows that a juvenile used drugs when in fact he or
she did not. Conversely, a false negative means that
the test result shows that the juvenile has not used
drugs when in fact he or she did. No legal issues are
raised in false negative results, but a constitutional
due process (fundamental fairness) issue arises in
false positives. A reliable drug test must minimize, if
not completely eliminate, false positives and false
negatives.

One-hundred-percent certainty is not required in drug
tests. Neither is it required in any phase of the crimi-
nal justice process. What is required, however, is that
the test be highly reliable and accurate. The degree of
certainty required for admissibility of technical evi-
dence varies from court to court even within a State.
Whether or not a particular type of drug testing is
reliable enough for the results to be admissible is up
to the court and is a matter of expert testimony.

If an agency is having difficulty determining the best
methodology, it should obtain information from other
agencies using the various testing systems. However,
everyone has biases concerning testing methodolo-
gies. Information obtained through the suppliers or
other outside agencies should be carefuily scrutinized
before basing any decisions on this information.

Another approach to compare methodologies accu-
rately could include an inhouse comparison study
among the methodologies being considered. This can
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be set up with the cooperation of the competing
suppliers so that an agency can determine which
system is most compatible with its needs and mission.

5-9. THE AGENCY SHOULD REVIEW AND HAVE
A BASIC UNDERSTANDING OF CURRENT METH-
ODOLOGIES AVAILABLE FOR iTS TESTING
NEEDS. (SEE APPENDIX C FOR BRIEF
DESCRIPTIONS.)

Commentary: During this preselection phase, the
agency should study each of the methodologies
considered by challenging its appropriateness fo the
agency’s drug testing needs. This education process
can be assisted by the different suppliers, who are
usually very willing to set up formal or informal training
sessions to explain the methodology they represent. It
should be set up with suppliers representing each of
the methodologies being considered.

5-10. INFORMATION ON THE METHODOLOGIES
SHOULD BE OBTAINED THROUGH INTERVIEWS
WITH VARIOUS SUPPLIERS. DISCUSSIONS WITH
OTHER AGENCIES USING THE VARIOUS METH-
ODOLOGIES, SUCH AS OTHER JUVENILE PRO-
BATION OR PAROLE AGENCIES OR STATE
CRIME LABORATORIES, CAN ASSIST ALSO.

5-11. A REVIEW OF THE SUPPLIERS’ PACKAGE
INSERTS CAN HELP IDENTIFY WHAT CONDI-
TIONS ARE REQUIRED FOR TESTING
PRACTICES.

5-12. AGENCIES SHOULD REVIEW THE BEN-
EFITS AND DETRIMENTS OF EACH METHODOL-
OGY FOR ITS COMPATIBILITY WITH THE
AGENCY’S DRUG TESTING NEEDS AND PUR-
POSES, POLICIES, AND BUDGET, AS WELL AS
THE TESTING SERVICE’S LOCATION (ONSITE,
CONTRACTED, OR BOTH).

Commentary: Reviewing the methodologies involves
looking into the systems. Determining the methodol-
ogy and the location of the system are important
when establishing a testing program, and in making
these decisions, an agency must clearly delineate the
advantages and disadvantages of each methodology
or system considered. This will include resource
allocations which are discussed in the budget costs
section of this document. Agencies also need fo
examine the benefits and detriments of each method-
ology or system proposal in conjunction with the
following issues:

B Required length of chain of custody. (For
example, does onsite testing reduce the need
for drawn out and potentially more expensive
chain of custody requirements, at least for the
majority of initial testing?)

H Cutoff levels. (For example, do the cutoff levels
of the methodologies or systems considered
adapt to the APPA recommendation for cutoffs,
or would an agency be locked into set cutoffs
which are contrary to levels established for
crirninal justice testing?)

B Flexibility in handling initial and confirmatory
testing based on how an agency will be using
the results. (For example, is onsite testing more
adaptable to taking advantage of flexibility in
APPA confirmatory practices? A contracted
laboratory may be locked into a more expensive
and timely practice to meet other certification
requirements, which do not necessarily apply to
criminal justice drug testing.)

B Reliability of systems used. (For example, does
a more formal contracted laboratory setting
offer more reliable results than an onsite
instrument-based drug testing system being
considered, as some laboratory professionals
contend?)

W Ability to develop drug trend analysis based on
test results of target population.

B Potential dichotomy of the same individual
acting as the drug tester and the case
supervisor. (For example, does onsite testing
have a greater potential for misuse of results
because the tester also may be involved with
imposing sanctions on the offender when a
positive result occurs?)

B Ease in obtaining exper testimony when
needed.

B Operational requirements that have financial
implications. (For example, all potential budget
items required for each system must be
examined. This includes personnel, training,
equipment, and supplies.)

Each of these issues must be thoroughly examined by
the agency before deciding on the methodology or
system(s). When the decision is made, it is essential
to develop clear and succinctly written policies regard-
ing the testing program and its purpose.
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Relationship With Suppliers

5-13. AUTHORITIES REPRESENTING THE
AGENCY’S INTERESTS SHOULD MAINTAIN AN
INFORMED, PROFESSIONAL, AND UNBIASED
WORKING RELATIONSHIP WITH THE SUPPLIER
REPRESENTATIVES.

Commentary: Suppliers can offer information about
the development of their testing programs and poli-
cies to an agency. Very often, suppliers are an excel-
lent training and informational resource, although at
times some of them can be too assertive and over-
whelming. It is important that agency authorities do
not become intimidated by the suppliers. Agency
authorities must make it clear that the agency has
established its testing needs and does not want to
rely on the supplier’s interpretation of these needs.

Selection Process

5-14. AN AGENCY SHOULD PREPARE AND
DISSEMINATE A REQUEST FOR PROPOSAL
(RFP) IN ACCORDANCE WITH AGENCY POLICY.

5-15. THE RFP SHOULD BE SPECIFIC TO THE
AGENCY’S DRUG TESTING NEEDS.

5-16. MINIMALLY, THE RFP SHOULD SPECIFY:

M The extent the methodology will meet agency
needs.

W The testing equipment and supplies needed to
run a testing system.

B The identification of every type of drug to be
tested.

B The product specifications, including cutoffs.

B The training to be provided by the supplier, both
initial and inservice.

W The maintenance and replacement of
equipment.

B The details of purchasing or leasing
arrangements.

B The other customers using the methodology or
product.

B The information regarding the reliability and
accuracy of the methodology or product.

B The computer package for tracking results that
may be included.

B The delivery arrangements.

B The other service suppliers who may provide
troubleshooting services and 800 telephone
numbers.

B The documentation and procedural guidelines
needed to testify in the event of a legal
challenge.

Commentary: These guidelines also apply to con-
tracting for laboratory services.

5-17. THE AGENCY SHOULD ENSURE THAT THE
RFP IS WIDELY DISSEMINATED TO AS MANY
ELIGIBLE SUPPLIERS AS POSSIBLE.

5-18. PERSONNEL RESPONSIBLE FOR IMPLE-
MENTING THE DRUG TESTING PROGRAM
SHOULD WORK CLOSELY WITH PURCHASING
AUTHORITIES THROUGHOUT THE RFP
PROCESS.

Commentary: The purchasing process is usually
controlled by a separate division. However, in an
effort to maintain control of this process, an agency
probation or parole authority should be in contact with
purchasing authorities {0 prevent costly delays.

5-19. THE AGENCY SHOULD ESTABLISH A
REVIEW PROCESS AND ENSURE THAT THIS
PROCESS IS UNDERSTOOD BY THE SUPPLIERS.

Commentary: It is important to carefully review the
received proposals to determine which is most appro-
priate. Ideally, an established review panel could
identify major methodological considerations and then
initiate an objective scale or point system to measure
every consideration. A review panel could substanti-
ate its objectivity if decisions were based on a hereto-
fore agreed upon objective scale or measurement.
Typicat questions may include:

B Do the prices fall within the agency's allotted
resources?

B Will the supplier furnish training and provide a
support system for the testing sites?




B Is the agency able to supply a tracking system?

M Are the delivery schedute and costs
satisfactory?

B Does the methodology used by the supplier
adequately meet the testing needs of the
agency? '

B Are additional investments needed to
implement the methodology?

These are some of the basic considerations when
reviewing the proposals. The agency will have to
carefully justify the reasons for selecting a cerntain
proposal, particularly if it is not the lowest bid
received.

To justify its selection, an agency can show previously
identified priorities of testing needs and match them
with the services provided by the chosen supplier. In
addition, the agency may support its methodology
choice through the results of its own inhouse study or
referenced studies from outside sources.
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CONFIRMATION

The question of confirming drug use by relying on the
results of one positive test or by retesting the speci-
men (so the results can be better defended in court) is
a question closely akin to measuring the reliability and
sufficiency of evidence.

The question of confirming positive test results in-
volves a choice between extra expenses and legal
defensibility of the test results. Confirmation entails
additional expense, but it strengthens the agency
claim to reliability of resuits, and in some jurisdictions
is a necessity for revocation. Not obtaining a confir-
mation might lead to a successful legal challenge,
although most courts uphold probation or parole
revocation and other legal sanctions based on a
single test. Currently, there is a problem concerning
positive initial screens of amphetamines; confirmation
testing should be made on all specimens that screen
positive for amphetamines. This is particularly critical
now that methamphetamine abuse is increasing so
rapidly in many areas of the country.

6-1. AN AGENCY SHOULD DEVELOP AND
IMPLEMENT A CONFIRMATION POLICY BASED
ON COURT DECISIONS AND BUDGETARY
CONSIDERATIONS.

Commentary: Both State and Federal courts have
been lenient in confirmatory requirements for drug
testing in a criminal justice setting involving probation
or parole. The courts do not require that criminal
justice testing meet clinical laboratory confirmatory
standards. This is due to a combination of factors
including:

B The advancements in initial testing accuracy.

B The diminished constitutional rights of juvenile
offenders.

B The high cost associated with gas chroma-
tography/mass spectrometry (GC/MS)
confirmations. ‘

Some courts only require an initial test result for
consideration as evidence in a hearing. However,

other courts may require some type of confirmation of
the initial positive result. Therefore, several confirma-
tory options have been used in criminal justice set-
tings. These may include acceptance of one or more
of the following as confirmatory methods:

Option 1. A positive result on an initial test plus a
signed admission from the juvenile is the
recommended and least costly confirma-
tion for any type of action.

Option 2. Retesting the positive specimen using the
same methodology may be an acceptable
option when the result will be used for
confrontation, treatment, monitoring, or
minor inhouse disciplinary actions.

Some courts have accepted double
EMIT(*) test results in the prison setting as
sufficient for confirmation. There are no
cases on other tests explicitly addressing
the same issue. It is safe to assume,
however, that reliability claims are en-
hanced by a second test and that the
EMIT(*) test decision may apply to other
forms of testing as well. This method would
not be considered good practice when
attempting to revoke an offender (who
denies drug use) to some form of incar-
ceration based solely on a positive test
result.

Option 3. Testing the positive specimen on a differ-
ent immunoassay test than the initial
screen, and one that is at least equal in
sensitivity, reliability, and accuracy to the
initial test, may be an acceptable option
when the result will be used for confronia-
tion actions and progressive sanctions.
However, in the event that a discrepancy
occurs in the two test results, a GC/MS
confirmation must be obtained or the test
results should not be used as evidence in
court.
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CAUTION: If initial positive tests are handled by the
above confirmation options 2 and 3, they cannot be
used in the future as sole evidence in a revocation
proceeding that may result in some form of
incarceration.

Option 4. Arranging for specimens to be sentto a
GC/MS laboratory site for a “clinically
approved” confirmation is necessary for the
following conditions: a denial of use, a
discrepancy in two initial results, or a court
requirement for GC/MS confirmations.
Where funds are limited, GC/MS confirma-
tions may be arranged at the defendant’s
expense.

The above options can apply to both onsite testing as
well as contracted offsite testing. Contract laborato-
ries may use confirmation techniques such as GC,
HPTL, and HPLC for test results which will not be
used in legal revocation proceedings but will be used
for the inhouse management of the juvenile. These
methods may only be applied when an agency clearly
identifies (for the contracted laboratory site) how
results will be used; otherwise, GC/MS is the only
acceptable confirmation alternative.

The decision to confirm should be based upon two
considerations:

1. Whether the courts in the jurisdiction will accept
positive test results without confirmation.

2. Whether, assuming that the courts in that
jurisdiction require confirmation, the expense is
worth the results. If the courts in the jurisdiction
do not require confirmation, then obviously no
legal problems arise, at least for the moment.
The decision may be appealed to a higher
count, but unless the higher court decides
otherwise, the decision of the trial court
prevails. in these cases, a consideration might
be whether the agency feels it has a moral
obligation not to take action until the possibility
of error is largely eliminated through
confirmation. On the other hand, if the courts in
that jurisdiction require confirmation, then
confirmation is a must unless the agency is
prepared to take the chance that its initial
decision, if taken to count, will not be sustained.
Inthese jurisdictions, the agency might decide
that budgetary constraints dictate that taking
that chance is the better option.

Admissions

6-2. THE OFFICER SHOULD, WHERE FEASIBLE,
ATTEMPT TO OBTAIN AN ADMISSION OF DRUG
USE FROM THE JUVENILE FOLLOWING AN INI-
TIAL SCREEN WHICH REVEALS A POSITIVE
RESULT.

Commentary: An admission from the juvenile after
confrontation with a positive test result should be
considered “confirmation by the juvenile.” The admis-
sion of drug use by the juvenile is one of the pivotal
points on which the entire confirmation issue rests. An
admission simplifies the entire process and saves
time, effort, and resources.

Unconfirmed positive results may be used to confront
a juvenile. Care should be given to review the pre-
scription in writing or the over-the-counter medication
the juvenile may have admitted to using when given
the opportunity to do so, prior to the drug test. This is
important to review before confrontation occurs since
initial screening tests identify classes of drugs, such
as opiates, and not the specific drugs within the class
such as codeine, morphine, or hydromorphine. An
officer should consuit with the testing system manu-
facturer or certified laboratory personnel when ques-
tioning the potential cross-reactivity of a certain legal
or legally prescribed substance. By reviewing this
information, an officer can eliminate the possibility of
confronting a juvenile for the wrong reasons.

6-3. IF THE JUVENILE ADMITS TO THE USE OF
ILLEGAL DRUGS FOLLOWING ANY POSITIVE
DRUG TEST WHILE UNDER AGENCY SUPERVI-
SION, THE OFFICER SHOULD REQUEST A
SIGNED WRITTEN ADMISSION, PREFERABLY IN
THE PRESENCE OF WITNESSES.

Commentary: If an admission is received, otherwise
known as “confirmation by the juvenile,” it may not be
necessary to proceed with a confirmatory drug test.
The admission is sufficient confirmation, unless:

B The juvenile proves that such an admission was
coerced (the presence of witnesses, who may
include agency staff, makes it more difficult for
the juvenile to allege coercion).

B The use of additional substances is questioned.
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B The juvenile is suspected of admitting to the
use of a "soft” drug to mask the use of a
“hard” drug.

6-4. IF THE JUVENILE DOES NOT CONFESS
AFTER BEING INFORMED OF TESTING POSITIVE
ON AN INITIAL TEST, THE JUVENILE SHOULD
HAVE THE OPTION TO CHALLENGE THE TEST
RESULT WITH A GC/MS CONFIRMATORY TEST,
AT HIS OR HER EXPENSE, WITHIN 30 DAYS OF
TESTING POSITIVE.

Commentary: Upon an initial positive test result, the
officer should inform the juvenile that he or she has
30 days to request a confirmation test, after which he
or she will be presumed to be guilty of drug use. (See
Positive Drug Test Statement Form, Appendix B,
Attachment 9.) If the juvenile requests a confirmation
test, specimens should be submitied by the agency to
an agency-approved laboratory. The agency should
pay for the confirmatory test if the test result is nega-
tive or if the juvenile is unable to pay for the test due
to indigence. This guideline is particularly relevant
whenever agency policy concerning the use of sanc-
tions. is involved. It may be irrelevant to confirm if the
-agency does not apply sanctions for a particular
positive test.

If the agency is conducting initial screens, it must
make certain that whenever a specimen is sent for
confirmation the tests conducted by the confirmation
laboratory must use a cutoff level below the cutoff
level of the initial test.

6-5. WHETHER CONFIRMATION IS REQUIRED
BY THE COURTS IN THAT JURISDICTION OR
NOT, THE SPECIMEN SHOULD BE DIRECTED TO
AN INDEPENDENT LABORATORY WHICH THE
PROBATIONER OR PAROLEE WISHES TO USE
TO VERIFY THE INITIAL TEST BY GC/MS.

Commentary: Current case law gives probationers
and parolees the right to verify test results. In one
case, the court said that when a timely request is
made by defense counsel for the production of an
existing specimen for an independent test, the re-
quest must be honored. Failure to do so might violate
the offender’s right to due process, State v. Quelnan,
767 P.2d. 243 (Hawaii Sup. 1989). This guideline
should not be interpreted to mean that the agency
should freely hand the specimen over 0 the offender.
The agency is responsible for ensuring the integrity
and chain of custody of the specimen.

6-6. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD PREPARE A LIST OF AP-
PROVED INDEPENDENT LABORATORIES FOR
THOSE JUVENILES ELECTING TO CHALLENGE
POSITIVE TEST RESULTS WITH GC/MS
CONFIRMATION.

Commentary: The agency should have a list of
independent laboratories where the specimen can be
retested for the juvenile. This eliminates the problem
of the juvenile having the specimen retested by a
laboratory whose practices and procedures may not
meet agency standards. Confirmation tests initiated
by the agency are, of course, at the agency’s ex-
pense. This information shouid be included in the
materials reviewed with the juvenile.

6-7. THE AGENCY SHOULD USE GC/MS CONFIR-
MATION WHEN A JUVENILE DENIES USE, WHEN
THERE IS A DISCREPANCY IN INITIAL TEST
RESULTS, OR WHEN THE RESULTS ARE USED
AS THE PRIMARY EVIDENCE IN A DISPOSI-
TIONAL HEARING WHICH COULD RESULT IN
REMOVING THE JUVENILE FROM THE COMMU-
NITY SETTING.

Commentary: APPA recognizes that GC/MS is the
most reliable and defensible method of confirmation.
As described earlier, other confirmatory options are
acceptable when using test results for identification,
treatment monitoring, and minor inhouse disciplinary
actions. However, it is seen as the ethical responsibil-
ity of the agency to provide GC/MS certainty when the
juvenile’s loss of freedom is at stake.

6-8. WHEN A POSITIVE AMPHETAMINE RESULT
IS USED FOR DISCIPLINARY ACTION OF ANY
KIND, A GC/MS CONFIRMATION IS NEEDED IF
THE JUVENILE DENIES USE.

Commentary: Because cross-reactivity has been a
recurring problem when testing for amphetamines, a
GC/MS confirmation is needed to take disciplinary
action of any kind. Some testing methodologies are
more likely to experience this problem, and agencies
should have an understanding of the weaknesses in
their system.

6-9. CONFIRMATORY TEST CUTOFF LEVELS

SHOULD COMPLY WITH THE RECOMMENDED
CUTOFF LEVELS OF THESE GUIDELINES (SEE
SECTION 7-€ ON CUTOFF LEVELS).
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6-10. AN ONSITE POSITIVE TEST RESULT
WHICH IS SENT TO AN OFFSITE LABORATORY
FOR A GC/MS CONFIRMATION SHOULD HAVE
UNDISPUTED ACCESS TO GC/MS CONFIRMA-
TION AT CUTOFF LEVELS LOWER THAN THE
INITIAL ONSITE TEST, REGARDLESS OF THE
RESULTS OF ANY INITIAL SCREEN PERFORMED
BY THE OFFSITE LABORATORY.

Commentary: It is a common practice among offsite
laboratories to rescreen positive specimens identified
through agency onsite testing. This practice frequently
occurs when an agency requests a GC/MS confirma-
tion for a positive screen identified by agency onsite
testing. The practice of rescreening may increase the
cost of the contracted services; however, many labo-
ratories will insist on this practice because of certifica-
tion requirements or legal defensibility that they must
rescreen on their initial instrument.

In such a case, the agency should insist on GC/MS
confirmation even if the laboratory’s initial screen of
the specimen is negative. The onsite instrument's
initial test may have been more sensitive than the
offsite laboratory’s initial test, and an agency needs
the GC/MS confirmation to better establish the cred-
ibility of its testing program.

6-11. ALL SPECIMENS THAT SCREEN POSITIVE
ON AN INITIAL SCREEN BUT FAIL TO CONFIRM

BY GC/MS SHOULD BE DECLARED NEGATIVE = .

AND SHOULD BE TREATED THE SAME AS
SPECIMENS THAT SCREEN NEGATIVE.

Confirmation Methods

6-12. IF CONFIRMATION OF A RESULT IS RE-
QUIRED, OR IF THE AGENCY DECIDES TO CON-
FIRM, THE AGENCY SHOULD USE THE MOST
RELIABLE AND DEFENSIBLE METHOD OF
CONFIRMATION.

Commentary: An article in the Journal of the Ameri-
can Medical Association reports as follows:

Two multiple-procedure test methods, EMIT(*)-GC/
MS and RIA-GC/MS, are rated as fully defensible
against legal challenge, with TLC-GC/MS falling just
slightly below defensible. When asked to rate the
most defensible single-procedure method, 24 out of
25 respondents chose GC/MS. Several respondents
cited GC/MS when used in modes of operation other
than monitoring, such as the full scan mode. Enzyme
multiplied immunoassay technique was chosen as the
least defensible single-procedure method by 16 of the
respondents, with TLC and RIA each chosen least
defensible by 6. Gas chromatography and “any single
procedure method” were also cited as the least defen-
sible. (David W. Hoyt et al. “Drug Testing in the Work-
place: Are Methods Legally Defensible? A Survey of
Experts, Arbitrators, and Testing Laboratories,” The
Journal of the American Medical Association, July 24/
31, 1987, pp. 506-507.)

Some courts have accepted double EMIT(*) test
resuits as sufficient for confirmation in the prison
setting. There are no cases on other tests explicitly
addressing the same issue. However, whenever an
offender’s freedom is involved, as in a violation hear-
ing, GC/MS should be the method of choice.

6-13. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD NOT ALL.OW POSITIVE
SPECIMENS TO BE CONFIRMED BY METHOD-
OLOGIES THAT HAVE HIGHER DRUG TESTING
CUTOFF LEVELS THAN THE INITIAL TESTING
METHODOLOGY.
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CUTOFF LEVELS

Juvenile probation and parole agencies are currently
using a variety of cutoff levels in their drug testing
programs. The lack of a consistent set of recom-
mended cutoff levels makes them more difficult to
defend in court. Several considerations must be
undertaken to determine the most appropriate cutoff
levels for criminal justice testing.

It is important that juvenile probation and parole
agencies involved with testing Know the definition of
cutoff levels and understand their significance for a
drug testing program. The cutoff level is the value
chosen for the determination of a positive or negative
in a drug screen. This is not the same as the sensitiv-
ity of the drug testing methodology, which refers to
the range in which a methodology can detect the
presence of a drug or drug metabolite. The manufac-
turer makes the determination at what value(s) the
cutoff level can be set for a particular methodology.
Extreme care must be used in setting these values to
prevent pushing the technology beyond its capability
in accurately and reliably detecting drugs or drug
metabolites.

There is substantial controversy within the drug test-
ing community regarding the best cutoff levels to use
for certain drugs. Because this issue is so critical, the
National institute on Drug Abuse (NIDA) spent consid-
erable time determining the most suitable and defen-
sible cutoff levels for workplace testing. NIDA will
continue to evaluate these levels based upon re-
search findings and technological advances that
support lower cutoff levels for certain drugs.

To determine the best cutoff levels to use in criminal
justice drug testing, attention must be given to the
following items:

B The legal precedence.

B The existing clinical standards.

W The purpose and use of test results.
|

The levels of expertise of criminal justice
personnel and judges concerning drug testing
technology.

B The ethical responsibility to prevent misuse of
results due to the preference in some
jurisdictions for using single resuits.

B The reliance by some jurisdictions on using
drug testing as a primary revocation aid rather
than as a management tool.

A primary goal for criminal justice drug testing is to
establish a credible system. In order to organize a
defensible and credible system, the safest levels to
adopt are those used by NIDA. Although these levels
were set for workplace testing, they are currently the
most appropriate standards applicable to criminal
justice drug testing. Neventheless, several technolo-
gies are available to the criminal justice market which
use cutoff levels lower than the NIDA limits. It is
important that probation and parole agencies under-
stand the risks involved and possible tradeoffs which
accompany both options.

To fully appreciate a comparison of these different
cutoff level systems, authorities need to understand
what is meant by false positives, false negatives, true
positives, and true negatives. A false positive occurs
when a test result reports that a drug or drug metabo-
lite has been detected whenit is not present in the
specimen. A false negative occurs when a test result
reports that no drug or drug metabolite has been
detected when it is present in the specimen. Accuracy
in drug testing presumes that a urine specimen pro-
vided by an offender is an unadulterated specimen
actually voided by that offender. The following chart is
presented for clarification:

B Drug was consumed.
Urine specimen tests
positive.

*TRUE POSITIVE

H Drug was not consumed.
Urine specimen tests
negative.

*TRUE NEGATIVE

B Drug was consumed.
Urine specimen tests
negative.

*FALSE NEGATIVE
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M Drug was not consumed.
Urine specimen tests
positive.

*FALSE POSITIVE

Agencies must decide either 10 accept the NIDA cutoff
levels or to use levels lower or more stringent than the
NIDA guidelines advocate. The justification for using
lower cutoff levels than those adopted by NIDA is that
only the lower levels provide an accurate identification
of the true extent of the drug abuse from a selected
population. More true positives will be reported with
systems using cutoff leveis below NIDA's. This in-
crease in true positives would have been reported as
negative (false negative) by systems using NIDA
cutoff levels. The emphasis is on the potential of such
a system to eliminate false negatives, thus providing
more credibility to a criminal justice drug testing
program.

Agencies that use a drug testing system with NIDA
cutoff levels maintain that, while there may be an
increase in the number of true positives detected
when using lower cutoft levels, there is an increase in
the occurrence of false positives. NIDA cutoff levels
will err more on the side of false negatives than false
positives. Advocates of this approach contend that the
majority of drug users eventually will be apprehended
at these levels and that increasing the frequency of
testing is a safer approach to determining drug use
than lowering cutoff levels. Additionally, there are
other indicators of drug use which an officer may
notice while supervising an offender.

APPA evaluated all of these factors before endorsing
the following guidelines. While the debate surrounding
cutoff levels will probably continue for as long as this
market continues, it was necessary to decide on the
best practices which will provide consistency for drug
testing within the criminal justice system. The follow-
ing guidelines on cutoff levels apply to all criminal
justice testing sites including contracted laboratories
and onsite testing. o

7-1. NO CUTOFF LEVELS HIGHER THAN NIDA’S
SHOULD BE USED FOR EITHER INITIAL OR CON-
FIRMATORY TESTS FOR THE FIVE DRUG
CLASSES IDENTIFIED BY NIDA.

Commentary: Some probation or parole agencies
may have decided to use higher cutoffs than those
recommended, due to costs. Many agencies currently

use inadvisably high cutoff levels. This resuits in
failure to detect drug use and leads to severe
problems when results are challenged in administra-
tive or judicial proceedings. Use of high cutoffs invari-
ably results in a series of positive and negative results
for a single offender. This inconsistency gives the
incorrect impression that the testing is unreliable or
inaccurate. When cost constraints preclude testing at
the recommended cutoff levels, the agency should
explore such alternatives as less frequent or more
random testing before using inadvisably high cutoff
levels.

7-2. THE NIDA CUTOFF LEVELS ARE PRE-
FERRED FOR INITIAL TESTING AT ANY SITE FOR
THE FIVE DRUG CLASSES ADDRESSED BY NIDA.

Commentary: APPA supports the NIDA cutoff levels
primarily because these levels have been set to avoid
false positives. In using drug testing in the criminal
justice field, false negative results do not raise any
legal issues. A constitutional due process (fundamen-
tal fairness) issue arises in association with false
positives. In the criminal justice setting, there exists a
heavy reliance upon the use of initial results for of-
fender management purposes. Therefore, there is a
greater potential for misuse or mistreatment of an
offender in the event of a false positive. The following
initial cutoff levels should be used when screening
specimens for these five drugs or classes of drugs:

initial test levels

(ng/ml)
Marijuana metabolites ................... 100
Cocaine metabolites....................... 300
Opiate metabolites .......c..ccouvvnenene. 300*
Phencycliding ..., 25
Amphetamines ........... e 1,000

*25 ng/ml if immunoassay specific for free
morphine.

7-3. WHEN USING NIDA CUTOFF LEVELS ON AN
INITIAL SCREEN, ALL CONFIRMATORY OPTIONS
DISCUSSED IN GUIDELINE 6-1 ARE APPLICABLE.

" Commentary: One of the main reasons for the

preference of NIDA cutoff levels is because probation
and parole agencies often have some discretion
regarding confirmatory practices.
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7-4. WHEN USING TESTING SYSTEMS WITH
CUTOFF LEVELS LOWER THAN NIDA ON AN
INITIAL SCREEN, CUTOFFS MUST BE USED OR
SET AT LEVELS WHICH THE MANUFACTURER
WILL LEGALLY DEFEND FOR THE FIVE DRUG
CLASSES ADDRESSED BY NIDA.

Commentary: In these circumstances, the following
conditions should apply:

B The confirmatory options 2 and 3 of Guideline
6—1 are not acceptable options for these
systems.

W The GC/MS confirmation of positives must be
done before any punitive action against the
offender is taken.

M The agency must explain why it wants to use
lower cutoffs in its drug testing policy.

It is recognized that systems using lower cutoff levels
than NIDA have certain benefits, such as an increase
in true positives identified or treatment monitoring use
versus revocation aid. Probation and parole agencies
should only use these systems if they are used cor-
rectly and an agency’s program can take advantage
of the benefits. However, because of the potential
increase in the misuse of these results, the agency
will be more limited in leniency regarding confirmatory
practices. Therefore, the agency must be certain the
manufacturer will defend its use of cutoff levels in the
event of court proceedings.

7-5. CUTOFF LEVELS FOR CANNABINOIDS
SHOULD NEVER BE SET LOWER THAN 50 NG/ML
ON THE INITIAL TEST AND 15 NG/ML ON THE
GC/MS CONFIRMATION TEST.

Commentary: Current data indicate that lowering the
above cutoffs for cannabinoids will increase by less
than 10 percent the number of positives identified. If
detecting this additional 10 percent of drug use is
considered critical, the agency should explore the
alternatives of more frequent or random testing before
using inadvisably low cutoffs.

7-6. THE GC/MS CONFIRMATION CUTOFF LEVEL
SHOULD BE LOWER THAN THE INITIAL SCREEN-
ING CUTOFF LEVEL. THE RECOMMENDED LEV-
ELS INCLUDE THE FOLLOWING:

B COCAINE 150 NG/ML
B OPIATES 300 NG/ML.

B AMPHETAMINES 500 NG/ML
W CANNABINOIDS 15 NG/ML
B PCP 25 NG/ML.
B BENZODIAZEPINES 250 NG/ML
W BARBITURATES 250 NG/ML
B METHADONE 250 NG/ML

Commentary: The sensitivity of the GC/MS should
be compatible with the initial test because if the initial
immunoassay is more sensitive it is often lost be-
cause it will not get GC/MS consideration. The lower
limits for the GC/MS are required because centain
initial screening instruments will identify several differ-
ent metabolites in detecting drug use, whereas the
GC/MS wiil be specific for one metabolite. In addition,
even when the specimen is handled and stored cor-
rectly, metabolites will deteriorate over time. The
above guideline provides support to systems that use
either the NIDA initial cutoffs or those using lower
cutoffs.

7-7. IF NIDA OFFICIALLY CHANGES ITS CUTOFF
LEVELS, THE APPA GUIDELINES WILL ADOPT
THE NEW NIDA LEVELS.

Commentary: Due to current research findings and
advanced technologies, NIDA may decide it can
safely adjust its levels to more accurately identify drug
use. Because of NIDA'’s thoroughness in examining
all of the issues surrounding cutoff levels, APPA is
supportive of making adjustments to reflect any future
NIDA changes in the cutoff level area.

7-8.. CUTOFF LEVELS FOR THE INITIAL IMMUNO-
ASSAY TEST FOR DRUG CLASSES NOT AD-
DRESSED BY NIDA SHOULD BE SET AS
FOLLOWS:

W BENZODIAZEPINES 300 NG/ML
B BARBITURATES 300 NG/ML
B METHADONE 300 NG/ML

7-9. CUTOFF LEVELS FOR ANY OTHER DRUG
CLASS NOT ADDRESSED IN THESE GUIDE-
LINES SHOULD BE SET AT LEVELS WHICH ARE
LEGALLY DEFENSIBLE.
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7-10. THE PRACTICE OF USING UNCONFIRMED
SCREEN RESULTS TO INDICATE THE PRESENCE
OF A DRUG BELOW THE CUTOFF LEVEL IS PRE-
CARIOUS AND SHOULD NOT BE ALLOWED.

Commentary: All drugs that screen negative on an
initial screen should be declared negative. They
should never be treated differently based on any
characteristic of the screening test results such as
semiquantitative numeric information.
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JUVENILE SELECTION

The process for selecting a juvenile for drug testing
may begin during a predisposition investigation, an
intake, or an agency assessment phase. A risk and
needs assessment, coupled with other evaluation
instruments, wilt furnish the juvenile court or decision-
making authority with pertinent background material
about the juvenile. A comprehensive evaluation will
provide an agency with the appropriate requisites for
developing a case management plan. This informa-
tion can be made available for the discretionary use of
the presiding juvenile judge or parole board to help
determine the conditions of probation or parole and
placement into a drug testing program. Offense cat-
egory alone should not determine the necessity for
testing. Nondrug offenses may, in fact, be drug
related.

A well-developed predisposition investigation, intake,
or agency assessment phase will help to ensure that
only individuals who are prone to drug use are se-
lected for testing. Additionally, it will reduce the overall
cost associated with drug testing by eliminating juve-
niles who are unlikely to abuse drugs.

There may be circumstances in which juveniles are
ordered by judges to participate in a drug testing
program without the benefit of a formal evaluation
process. A judge will often consider the juvenile’s
drug history, documented current drug habits, and
offense record when evaluating the potential risk of a
juvenile to the community. Assessments or reassess-
ments may occur at any time during the supervision
period. Such reassessments may lead to the modifi-
cation of drug testing requirements.

Predisposition Investigation,
Intake, or Agency Assessment
Phase

8-1. A WRITTEN POLICY SHOULD ESTABLISH
THE CRITERIA FOR SELECTION OF JUVENILES
FOR DRUG TESTING.

8-2. DRUG TESTING SHOULD BE CONDUCTED
DURING THE PREDISPOSITION INVESTIGATION,
INTAKE, OR AGENCY ASSESSMENT PHASE
WHEN THE JUVENILE HAS A HISTORY OF DRUG
INVOLVEMENT.

Commentary: The argument may also be made that
assessment testing of those with no known history of
drug abuse might be a good use of agency drug
testing resources.

8-3. DURING THIS PHASE, A FULL DRUG
SCREEN SHOULD BE CONDUCTED TO DETER-
MINE THE JUVENILE’S DRUG(S) OF CHOICE.

Commentary: This initial test should be a full drug
screen to determine the primary drugs of choice
currently used by the juvenile population within the
agency's jurisdiction. It is incumbent upon each
agency to determine which drugs to include in the full
drug screen. When testing is conducted following
sentencing, it should be done within 30 days to estab-
lish a baseline for additional testing.

Results of the initial full drug screen should be used to
determine which categories of illegal drugs a juvenile
is most likely to use. For example, if the juvenile tests
positive for amphetamines and negative for the other
categories of drugs, then future random drug screens
should be limited to amphetamine-type drugs. How-
ever, juveniles will switch drugs in an attempt to avoid
detection, or the drug of choice may not be locally
available. Therefore, the full drug screen will need to
be used periodically. Limiting the number of different
categories of drugs to be tested is an important
means of controlling costs.

8-4. RESULTS OBTAINED FROM AN INITIAL
FULL SCREEN SHOULD BE USED TO ASSIST IN
DEVELOPING AN APPROPRIATE LEVEL OF SuU-
PERVISION (HIGH, MEDIUM, LOW CONTACT) AND
AN APPROPRIATE DRUG TESTING SCHEDULE.

Commentary: Subsequent partial drug screens,
conducted on a random schedule, should be
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performed on every juvenile who has tested positive
on the initial tests.

The frequency of screening should be based on the
juvenile’s drug use history and the juvenile’s potential
criminal impact on the community. if the juvenile is
found to have a positive specimen, rmore frequent:
random screenings should be conducted after con-
frontation. Positive results used in conjunction with
other evidence may be used to determine the fre-
quency of screening.

8-5. JUVENILES WHO ADMIT TO ABUSING
ILLEGAL DRUGS SHOULD BE TESTED.

Commentary: A detailed description of the fre-
quency and type of drug use involved and the signa-
ture of the juvenile on a standard admission form
should be obtained.

Condition of Probation or Parole

8-6. DRUG TESTING SHOULD BE IMPOSED AS A
CONDITION OF PROBATION OR PAROLE WHEN
THE PREDISPOSITION INVESTIGATION, INTAKE,
OR AGENCY ASSESSMENT PHASE SUBSTANTI-
ATES PRIOR USE OF ILLEGAL DRUGS OR PRIOR
ARRESTS RELATING TO THE USE OR SALE OF
ILLEGAL DRUGS.

Commentary: In the aggregate, decided cases
indicate that there are four general requirements for
the validity of probation and parole conditions.
These are:

The condition must be constitutional.
The condition must be clear.
The condition must be reasonable.

> Lo

The condition must be reasonably related to the
protection of society or the rehabilitation of the
juvenile.

Court cases challenging the legality of drug testing as
a condition of probation have been decided in accord-
ance with these principles.

Drug-Free Juveniles

8-7. JUVENILES EVALUATED DURING PREDIS-
POSITION INVESTIGATION, INTAKE, OR AGENCY
ASSESSMENT PHASE AS HAVING LITTLE OR NO
RISK OF USING ILLEGAL DRUGS SHOULD NOT
BE TESTED ON A FREQUENT BASIS UNLESS
EXIGENT CIRCUMSTANCES ARISE.

Exigent Circumstances

The following guidelines relate to circumstances
which may occur outside of normal testing practices.

8-8. A JUVENILE SUSPECTED OF BEING UNDER
THE INFLUENCE OF ILLEGAL DRUGS SHOULD
ALWAYS BE TESTED.

Commentary: An officer may determine use of illegal
drugs through observation of physical or behavioral
characteristics. Collateral information may also be
used in making a determination to conduct a drug
test.

8-9. A JUVENILE ARRESTED FOR A NEW DRUG
RELATED OFFENSE SHOULD ALWAYS BE
TESTED AS SOON AS POSSIBLE AFTER NOTIFI-
CATION OF THE ARREST.

Commentary: A juvenile on probation or parole who
has not been tested previously should be tested
immediately after an arrest. Officers should seek a
court order or other authorization to ensure prompt
action.

8-10. A JUVENILE SHOULD BE TESTED WHEN IN
POSSESSION OF ILLICIT DRUGS OR WHEN SUS-
PECTED ILLICIT DRUGS ARE DISCOVERED IN AN
AREA CONTROLLED, OCCUPIED, OR INHABITED
BY A JUVENILE.

8-11. DRUG TESTING SHOULD BE CONDUCTED
WHEN PATTERNS DEVELOP WHICH INDICATE
DRUG USE.
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Commentary: The officer should seek a court order
to test as soon as drug use by such a juvenile is
indicated. Testing a juvenile for drugs in this se-
quence may be considered a progressive sanction.
Subsequent to an initial determination that a juvenile
is drug free, patterns may develop which necessitate
the imposition of drug testing. Under these circum-
stances, the agency should seek a court order to
initiate testing.

8-12. PARENTS OF JUVENILES SELECTED TO
BE TESTED SHOULD BE INFORMED OF THE
DRUG TESTING PROGRAM AND OF THE SELEC-
TION OF THEIR CHILD FOR PARTICIPATION IN
THE PROGRAM.

Commentary: Jurisdictional differences in the need
for parental consent or cooperation should be ad-
dressed in the policy and procedures manual. The
role of the parents in the treatment plan should be
clearly stated, communicated in writing, and
discussed verbally with parents and juveniles.

Screening Special Needs Juveniles

8-13. AGENCIES SHOULD DEVELOP POLICIES
AND PROCEDURES FOR CONDUCTING DRUG
TESTING OF SPECIAL POPULATIONS WITHIN
JUVENILE PROBATION AND PAROLE.

Commentary: Some juveniles may have mental
illnesses that are not severe enough to require hospi-
talization. Many of these juveniles may be on medica-
tion to treat their condition. Borderline mentally
retarded juveniles may also be on medications. It is
important that these juveniles are routinely monitored
to ensure that they stay on their prescribed medica-
tion, Nevertheless, there are juveniles with special
needs who are also illicit drug abusers. Their drug use
may worsen or exaggerate their existing condition. It
is critical that these people be effectively monitored
through drug testing.
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DRUG TESTING PROTOCOL

Scheduling Juveniles for Testing

9-1. AGENCIES CONDUCTING DRUG TESTING
SHOULD DETERMINE FOR EACH JUVENILE
WHETHER THE COLLECTION OF SPECIMENS
WILL BE UNSCHEDULED, SCHEDULED, OR A
COMBINATION OF UNSCHEDULED AND
SCHEDULED.

Commentary: The advantages to unscheduled
collections include the following:

B The juveniles are required to provide a
specimen on notice.

B The juveniles have reduced ability to schedule
their drug use so as to avoid detection. '

B The rate of specimen collection averages can
be lowered, allowing fcr considerable cost
reductions.

The advantages to scheduled collections include
the following:

| Thé scheduled collections are less confusing to
juveniles than unscheduled collections.

B The juveniles receive specific dates and times
to provide specimens for testing.

M. The scheduled collections are easier for staff to
organize and maintain.

The greatest weakness of scheduled collections is
that juveniles may also schedule their drug use to
escape detection. Effective monitoring using this
method would require specimens to be collected three
times a week.

9-2. AGENCIES SHOULD DEVELOP A PROCESS
TO ENSURE RANDOM SELECTION FOR JUVE-
NILES TESTED ON AN UNSCHEDULED BASIS.

Commentary: Agencies electing to conduct un-
scheduled coliections may want to use color codes,
identification numbers, or other means to determine
how individuals or groups should be tested. These
methods will ensure that the desired level of testing is
maintained. For example, juveniles on an unsched-
uled testing sequence requiring four specimens per
month must be tested four times in such a manner
that they cannot decipher the system.

Notification

9-3. AGENCIES SHOULD REQUIRE JUVENILES
TO REPORT TO THE COLLECTION SITE WITHIN
24 HOURS AFTER BEING NOTIFIED.

Commentary: A period longer than 24 hours will
allow the juvenile to take the precautions necessary to
produce a clean specimen, even though the juvenile
is using drugs. ‘

Transporting Specimens

9-4. AGENCIES SHOULD DEVELOP SPECIFIC
PROCEDURES FOR PACKING AND TRANSPORT-
ING SPECIMENS TO THE TEST SITE.

-Commentary: Specimen identification labels should

be matched with a shipping invoice as each specimen
is placed into a locked shipping box. Every shipping
container opening should be securely taped and
signed by a staff member or a courier to ensure that
the seal cannot be removed without detection. The
testing site or offsite laboratory should be supplied
with a list of acceptable signatures. Upon receipt of
specimens, the laboratory should employ the appro-
priate chain of custody procedures described in the
guidelines.
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Full and Partial Drug Screens

9-5. AGENCIES SHOULD DEVELOP SPECIFIC
PROCEDURES DETAILING WHAT CONSTITUTES
A FULL DRUG SCREEN AND A PARTIAL DRUG
SCREEN, AND DESCRIBE WHEN AND UNDER
WHAT CONDITIONS EACH SCREEN SHOULD BE
USED.

. Commentary: Program developers shouid decide
the number and types of drugs to be tested for in the
full drug screen. Full drug screens usually include five
to seven categories. Some agencies may opt to
conduct a full drug screen initially and then select
which drugs to test for on a case by case basis. Other
agencies may choose to focus on a particular drug or
group of drugs based on current experience or infor-
mation and use full screens only occasionally, such
as when they suspect the juvenile of multiple or un-
identified drug use.
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INSTRUCTIONS TO JUVENILES

Due process requires that juveniles are properly
notified of drug testing policies and procedures prior
to drug testing. In the interest of fundamental fairness,
a juvenile must know the procedures and potential
consequences of any drug testing program. Juvenile
notification procedures also help to avoid inconsisten-
cies and minimize the potential for abuse, which are
both due process concerns.

10-1. THE OFFICER MUST EXPLAIN TO THE
JUVENILE WHY HE OR SHE WAS SELECTED FOR
DRUG TESTING.

Commentary: Appropriate justification may include:

B The juvenile’s history of drug use.
B The juvenile’s previous positive test result.

M The juvenile’s rearrest for a drug related
offense.

B The suspicion that the juvenile is intoxicated or
has an acute hangover.

M The serious emotional disruption coupled with
other indicators such as:

0 Mood swings.
Needie marks.
Rapid weight loss.
Chronic runny nose.

000 o

Reliable information that the juvenile is
using drugs.

10-2. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD PROVIDE EACH JUVENILE
SELECTED FOR DRUG TESTING WITH A HAND-
BOOK CONTAINING SPECIFIC INFORMATION
RELEVANT TO THE BASIC RULES AND REGULA-
TIONS PERTINENT TO PARTICIPATION IN THE
DRUG TESTING PROGRAM.

Commentary: Information contained in the juvenile
handbook should be clear and specific and should be

updated periodically as procedures change. it should
be given and explained to every juvenile at the start of
the probation or parole term. In areas where lan-
guages other than English are widely used, the
agency should attempt to produce this material in
those languages. A map with the address of and
directions to the location of the collection site should
be included.

10-3. OFFICERS SHOULD REVIEW INFORMA-
TION CONTAINED IN THE HANDBOOK WITH
THE JUVENILE. '

Commentary: This information should be furnished
by the agency and given to the juvenile as soon as
possible. Probationers and parolees should read the
material thoroughly and make sure that they compre-
hend it. Officers should make sure that this informa-
tion is understood by the juvenile. If the individual is
unable to read, the officer should read the procedures
to the juvenile to be sure the material is understood.

The agency should require the juvenile to sign a
statement declaring that:

B The officer reviewed the handbook with the
juvenile.

M The juvenile comprehends the material
reviewed in the handbook.

10-4. THE JUVENILE SHOULD BE INFORMED IN
WRITING HOW DRUG TEST RESULTS WILL BE
USED, WHO WILL RECEIVE THE TEST RESULT
INFORMATION, AND THE CONSEQUENCES OF
EITHER A POSITIVE RESULT OR A REFUSAL
TO TEST.

Commentary: This information should be included in
the materials reviewed with the juvenile at the start of
the probation or parole term. It is essential for juve-
niles to comprehend these issues—especially the
consequences of positive test results. The handbook
should explain how the test will be conducted and
what sanctions may be imposed due to positive test
results.
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10-5. THE JUVENILE SHOULD BE INFORMED IN
WRITING THAT A POSITIVE DRUG TEST IS A
VIOLATION OF PROBATION OR PAROLE AND
THAT RESULTS WILL BE REPORTED TO THE
JUVENILE COURT OR PAROLE BOARD AND MAY
RESULT IN REVOCATION OF THE JUVENILE’S
PROBATION OR PAROLE.

Commentary: The Constitution protects the juvenile
from testimonial self-incrimination, but not physical
self-incrimination. Requiring a juvenile to submit to
drug testing is physical self-incrimination. An accused
can be compelled to appear in a lineup, give finger-
prints, or furnish handwriting exemplars because
these are also forms of physical self-incrimination.
While results obtained from drug testing may indicate
drug use and therefore incriminate the user, the test
itself does not require the juvenile to admit or confess
guilt verbally, and it is only verbal self-incrimination
that is prohibited by the Constitution.

Court cases have held that a judge need only be
“reasonably satisfied” that a violation has occurred to
justify revocation. A positive drug test result more
than meets that standard, provided the result is
proven reliable.

10-6. THE JUVENILE SHOULD BE INFORMED IN
WRITING THAT FAILURE OR REFUSAL TO COOP-
ERATE BY PROVIDING A URINE SPECIMEN
WITHIN A REASONABLE TIME PERIOD IS A VIO-
LATION. THAT VIOLATION WILL BE REPORTED
TO THE COURT OR PAROLE BOARD AND MAY
RESULT IN REVOCATION OR OTHER ADMINIS-
TRATIVE SANCTIONS.

Commentary: Although the courts have not ad-
dressed this issue directly, the stipulation is likely to
be upheld as valid to ensure the meaningfulness of
the drug testing requirement. Failure to uphold the
stipulation would result in the subversion of the drug
testing requirement by the failure or refusal of juve-
niles to comply. Refusal to be monitored is in itself an
indication of a violation of probation or parole condi-
tions. The time the juvenile is given to furnish the
specimen depends upon agency policy based on
reasonableness. A few hours of grace would most
likely be considered reasonable by the court. During
that time, however, the juvenile must not be allowed
to leave, otherwise the possibility of evasion or adul-
teration becomes a problem.

10-7. THE JUVENILE SHOULD BE INFORMED IN
WRITING OF RESTRICTIONS FROM ANY KNOWN
SUBSTANCES, SUCH AS POPPY SEEDS OR
VICKS INHALERS, WHICH MAY CROSS-REACT
WITH CERTAIN DRUG ASSAYS USED BY THE
AGENCY.

Commentary: In the initial instructions, juveniles
should be made aware of any substances they need
to refrain from using because of cross-reactivity
problems. They should sign in writing a statement of
their awareness of these restrictions, thereby ac-
knowledging understanding that future positive
screens cannot be blamed on these restricted sub-
stances.

10-8. THE JUVENILE SHOULD BE MADE TO SIGN
A STATEMENT DECLARING COMPREHENSION
OF THE DRUG TESTING PROCEDURE AND THE
CONSEQUENCES OF A POSITIVE DRUG TEST OR
A REFUSAL TO TAKE THE TEST.

Commentary: It is recommended that information in
the handbook be discussed with the juvenile and a
signature obtained for the case records, verifying the
juvenile’s understanding of the instructions. A signed
copy of these instructions should be given to the
juvenile. Obtaining a signature on this statement
should not be optional. This should be a standard
requirement in agencies that administer the drug test.
It should not be assumed that because drug testing is
imposed as a condition, the procedures and conse-
quences are automatically deemed known and ac-
cepted by the juvenile. When a juvenile signs a
statement, the agency is in a strong legal position if a
test’'s procedure and consequences are later chal-
lenged in count. Signing a statement may be part of
the process of providing and explaining the handbook
to each juvenile.

Medical Information

10-9. JUVENILES SHOULD BE REQUIRED TO
FURNISH VERIFICATION FROM THEIR PHYSICIAN
FOR ANY PRESCRIBED MEDICATION IN AD-
VANCE OF TESTING.

Commentary: During agency intake, juveniles
should furnish the agency with a complete list of
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prescription and nonprescription drugs currently being
used. The juvenile should sign and date the list.
Juveniles should be encouraged to inform their physi-
cian of prior or current drug problems. A copy of this
list should be delivered to the juvenile's physician.

10-10. DOCUMENTATION SHOULD BE OB-
TAINED WHEN MEDICAL TREATMENT OR DRUG
THERAPY IS ORDERED WHILE A JUVENILE IS
PARTICIPATING IN A DRUG TREATMENT
PROGRAM.

Commentary: Pertinent medical documentation
should be entered into the juvenile’s case file. Nota-
tion of telephone conversations with the juvenile’s
physician should include the date, name of physician,
and any specific relevant case information discussed.
Letters from the physician prescribing drug therapy
and from the agency providing drug treatment should
become part of the case file.

10-11. OFFICERS SHOULD REVIEW DRUGS OR
OVER-THE-COUNTER MEDICINE WITH THE JUVE-
NILE AND RECORD THE SUBSTANCE, TIME, AND
AMOUNT OF THE LAST DOSAGE PRIOR TO

EACH SPECIMEN COLLECTION. (SEE APPENDIX
B, ATTACHMENT 4)

Commentary: The juvenile should be asked if there
has been any drug usage, including prescription,
over-the-counter, nonprescription, or illicit drug usage.
Many medications will affect the outcome of a urine
drug test. Laboratory personnel need this information
before putlishing the test resuits.

10-12. TO REDUCE CLAIMS OF CROSS REAC-
TIONS, JUVENILES SHOULD BE ASKED TO FILL
OUT A FORM INDICATING ANY MEDICATIONS
THEY ARE TAKING PRIOR TO SUBMITTING A
URINE SPECIMEN.

Commentary: Claims of cross reactions have not
fared well in courts, nonetheless this is a precaution
that must be taken.

10-13. AGENCY PERSONNEL SHOULD CONFIRM
PRESCRIPTION MEDICATIONS AND NOTE THOSE
DRUGS ON THE REQUEST FORM WHICH AC-
COMPANIES THE URINE SPECIMEN FOR
ANALYSIS. ‘
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AGENCY COLLECTION SITES

11-1. EACH OFFICE OR FACILITY CONDUCTING
DRUG TESTING SHOULD DESIGNATE A COLLEC-
TION SITE THAT HAS NECESSARY MATERIALS
AND EQUIPMENT FOR COLLECTION, SECURITY,
TEMPORARY STORAGE, AND TRANSPORTATION
OF URINE SPECIMENS.

Commentary: The designation of a collection site
ensures that there is uniformity in procedure and that
there are trained personnel collecting the specimens.
It also makes it easier to establish proper chain of -
custody procedures, should such be questioned,
particularly if the procedures are prescribed, routine,
and strictly observed.

This collection site should not be used by staff or the
general public. If private facilities are unavailable and
public lavatories must be used, every reasonable
effort should be made to reduce the possibility of
interference with the collection process or the adul-
teration of the collected specimen.

11-2. UNAUTHORIZED PERSONNEL SHOULD
NOT BE PERMITTED IN ANY PART OF THE DES-
IGNATED COLLECTION SITE WHERE URINE
SPECIMENS ARE COLLECTED.

Commentary: Sites should be closed to anyone not
directly involved in the specimen collection process
during collection periods. The agency may want to
develop this guideline further and to specifically list
the individuals who will have access to the collection
site.

11-3. EVERY AGENCY THAT COLLECTS SPECI-
MENS SHOULD DESIGNATE AN INDIVIDUAL AS
AN ONSITE DRUG TESTING SPECIALIST.

Commentary: The responsibilities of the drug testing
specialist should include, but are not limited to:

W Maintaining a drug testing control log.

B Maintaining documentation of urine specimen
results.

B Directing and monitoring the collection of urine
specimens.

B Establishing and setting conditions and controls
for the onsite storage of specimens.

B Overseeing the transfer of urine specimens to a
drug testing iaboratory.

B Maintaining secure storage conditions for
unused containers.

B Ensuring the availability of sufficient supplies for
the uniform collection of urine specimens.

B Ensuring that officers conform to the
documentation guidelines outlined in the chain
of custody procedures.

M Ensuring that officers and drug testing staff are
thoroughly trained in:

O Specimen collection.

3 Container labeling.

O Specimen transportation.
O Storage security.
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CHAIN OF CUSTODY

“Chain of custody” refers to the accountability one has
for evidence presented in court, from the moment the
evidence is obtained, until the time when it is offered
in court. The chain of custody requirement ensures
that the specimen obtained from the juvenile is the
same specimen that is tested and that the test result
is what is presented later as evidence in court. Chain
of custody involves issues of due process, meaning
fairness to the tested juvenile and making sure there
are no specimen substitutions or custodial careless-
ness compromising the integrity of the process.

Chain of custody deals with:

B Proper specimen handling and identification.

B Proper documentation describing how the
specimen was handled and tested and how the
results were presented in court.

Any flaws are from human error instead of technologi-
cal imperfection. Unless the chain of custody is prop-
erly established, the evidence will not be admissible in
court. The burden of establishing the proper chain of
custody lies with the party presenting the evidence. In
the case of drug testing, this would be the agency.
Chain of custody forms should remain at the test site
with the rest of the data, including chain of custady
documents necessary to support test results. Copies
of the chain of custody documents should be made
available to the appropriate agency staff.

it is imperative that rigorous chain of custody proce-
dures be implemented as part of an agency drug
testing strategy. Records should document who has
handied each specimen from the time it was provided
until the test results are introduced as evidence into
court. The specimen should never be left unattended
unless it is in a secured facility or container.

12-1. RIGOROUS CHAIN OF CUSTODY PROCE-
DURES SHOULD BE PRESCRIBED AND IMPLE-
MENTED AS PART OF THE AGENCY DRUG
TESTING STRATEGY.

Commentary: The collection and handling of the
urine specimen must be properly performed and
documented from the time it is obtained from the
juvenile to the presentation of the results as evidence
in court. Written chain of custody procedures will
ensure that the collection, labeling, transportation,
and storage of urine specimens is secure during each
step of the entire drug testing process. Agencies
choosing to contract for outside laboratory services
should make certain that stringent chain of custody
procedures are performed by the laboratory selected.
Chain of custody procedures should be reviewed and
updated at least annually.

This section prescribes procedures that need to be
followed by an agency to avoid chain of custody
problems. These procedures must be given proper
attention, and staff members invoived in drug testing
must be thoroughly familiar with them. This requires
training and constant monitoring by the agency to
make sure that these procedures are faithfully
followed.

12-2. THE AGENCY SHOULD DEVELOP A CHAIN
OF CUSTODY FORM TO BE PROPERLY SIGNED
BY EVERY INDIVIDUAL RELEASING AND AC-
CEPTING THE URINE SPECIMEN.

Commentary: Chain of custody procedures, estab-
lished within the agency or between the agency and
an outside laboratory, for the transportation and
analysis of specimens must be strictly observed and
followed. Any deviation or difficulty that arises should
be immediately reported to the agency administration
for review and action. With each transfer of posses-
sion, the chain of custody form should be dated and
signed by the individual releasing the specimen and
by the individual accepting the specimen.
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Collecting Specimens

The preparation for specimen collection involves
several general duties which are essential for main-
taining the integrity of the specimen. The actual coi-
lection site should be made secure before a juvenile
enters.

12-3. PRIOR TO COLLECTING A SPECIMEN, THE
SUPERVISING OFFICER SHOULD COMPLETE
THE REQUEST PORTION OF THE CHAIN OF
CUSTODY FORM (SEE APPENDIX B, ATTACH-
MENT 3).

Commentary: [f testing is done in the presence of
the juvenile, the chain of custody form may not have
to be completed for negative specimens or for posi-
tives when admissions of use by the juvenile are
obtained. Such a practice would need to be defined
by policy.

12-4. THE PERSONNEL RESPONSIBLE FOR
COLLECTING THE SPECIMEN SHOULD ENSURE
THE JUVENILE SUBMITS AN UNADULTERATED
SPECIMEN FOR DRUG TESTING.

Commentary: Care must be taken to ensure that the
specimen collected has not been tampered with,
contaminated, or diluted by the juvenile in the process
of giving the urine specimen. Unless the integrity of
the specimen collection is protected, the results of the
test are misleading and useless to the agency. One
writer notes that the urine specimen can be compro-
mised by the specimen giver in a number of ways,
such as:

B Individuals have reportedly placed various
chemical substances under their fingernails and
released them into the urine specimen to affect
the subsequent analysis.

B Placing a pinhole in the bottom of the urine
container would result in a leak that would not
be detected at the collection site. During
shipping, most of the urine would leak out.

B Ordinary table salt, detergent, or other
commonly available household chemicals can
destroy the drug or affect the assay in such a
manner as to generate false negative analysis.
Frequently, soap dispensers or cleansers in
toilet areas offer the opportunity to add effective
adulterants to the specimen.

B The use of a fluid-filled bulb placed under the
arm with a tube leading to the genital area
allows the subject to squeeze the bulb and
release water or another substance that would
dilute or contaminate his or her urine.

B The subject can obtain urine from friends not
using drugs or save his or her own urine from
drug free periods. This urine can be placed in
the container during the collection period.

B The subject can scoop water from the commode
into the collection container and dilute the urine.
(Joseph E. Manno, “Specimen Collection and
Handling,” Urine Testing for Drugs of Abuse,
Research Monograph Series, National Institute
on Drug Abuse, Richard L. Hawkins and Nora
Chaing (eds.), 1986, p. 26.) The agency may
use bluing agents in the toilet bow! and tank to
deter the dilution of specimens at the collection
site.

12-5. PROCEDURES FOR THE COLLECTION OF
THE URINE SPECIMEN SHOULD GUARD AGAINST
SPECIMEN SUBSTITUTION OR DILUTION BUT
SHOULD NOT BE UNDULY INTRUSIVE ON THE
PRIVACY OF THE JUVENILE.

Commentary: The integrity of the collection process
must be preserved and the privacy of the juvenile
respected even though he or she is a probationer or
parolee. The possibility of contamination or substitu-
tion must be minimized, not eliminated. The collection
process must not be unnecessarily intrusive or humili-
ating. In one case, a court said that “the conduct of the
search must be no more degrading than is necessary
to satisfy the legitimate security interests of the institu-
tion. Forcing an inmate to urinate in front of others,*
male or female, significantly enhances the humiliating
nature of the test,” Storms v. Coughlin, 699 F. Supp.
1214 (S.D.N.Y. 1984). A balance between some form
of individual privacy and nontampering of the speci-
men must be achieved. This should not prohibit direct
observation of the collection process. The procedure
for collection found in the chain of custody section of
the guidelines must be carefully observed.

* "Others” means other juveniles and does not refer to staff
who function as witnesses to assure collection of an unadul-
terated specimen.
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12-6. COLLECTION OF THE SPECIMEN SHOULD
BE OBSERVED BY A PERSON OF THE SAME
GENDER AS THE JUVENILE PROVIDING THE
SPECIMEN. ' :

12-7. THE COLLECTION PERSONNEL SHOULD
BE ALLOWED TO CONDUCT A SEARCH OF THE
JUVENILE’S POSSESSIONS INCLUDING A PAT
FRISK, IF DEEMED NECESSARY, TO ASSURE
THE PROVISION OF AN UNADULTERATED URINE
SPECIMEN.

Commentary: Jackets, purses, and other handheld
items should not be allowed in the restroom. Juve-
niles should be allowed to retain their wallets.

12-8. THE COLLECTION PERSONNEL SHOULD
DEMONSTRATE TO THE JUVENILE THAT THE
SPECIMEN CONTAINER IS UNADULTERATED
PRIOR TO PROVIDING THE SPECIMEN.

Commenzary: The officer should make certain the
juvenile visually inspects the container to confirm that
it is free of adulterants. .-

12-9. COLLECTORS SHOULD OBSERVE AND
COLLECT ONLY ONE SPECIMEN AT A TIME AND
SHOULD NOT HAVE GROUPS OF OFFENDERS
PROVIDING SPECIMENS SIMULTANEOUSLY.

Commentary: Only one offender and one observer
should be in the collection area at the same time.
Offenders waiting to void should not be allowed in the
collection area. Security is an important part of speci-
men integrity. This is achieved by having strict regula-
tions excluding unauthorized personnel from areas
where specimens are collected and stored.

12-10. OFFICERS SHOULD ASSEMBLE A DRUG

TESTING KIT PRIOR TO SPECIMEN COLLECTION.

Commentary: Kits should include the following
items:

N Seal

Labels.

Rubber gloves.
Specimen bottle.
Information forms.
Chain of custody forms.

Mailing containers (if necessary).

1

12-11. JUVENILE PROBATION AND PAROLE
AGENCIES SHOULD DEVELOP A SPECIMEN
COLLECTION PROCESS IN WHICH NEITHER THE
COLLECTION PERSONNEL NOR THEIR DESIG-
NEES EVER DIRECTLY TOUCH THE SPECIMEN
CONTAINER DURING THE COLLECTION
PROCESS.

Commentary: This standard is entered as a precau-
tion to ensure protection from communicable diseases
for agency personnel observing the specimen collec-
tion. Agency procedures should guarantee the health
and safety of the officer. The officer will instruct and
observe the juvenile in each step of the labeling
process which secures the specimen. After the speci-
men is secured, the juvenile may place the specimen
in a plastic bag for shipment or storage. In the event it
becomes necessary for an officer to handle a speci-
men, protective gloves should be worn,

12-12. THE AGENCY SHOULD ESTABLISH A
MINIMUM QUANTITY OF URINE TO CONSTITUTE
AN ACCEPTABLE SPECIMEN.

Commentary: Collect enough urine for muitiple tests,
with margin for error. Sufficient quantity is needed to
test the specimen and confirm results, if necessary.
Check manufacturers’ quantity recommendations.

12-13. THE AGENCY SHOULD ESTABLISH A
DESIGNATED PERIOD OF TIME FOR JUVENILES
TO SUBMIT A URINE SPECIMEN FOR TESTING.

Commentary: After a reasonable period of time, the
juvenile should be informed that refusal to provide a
urine specimen constitutes a violation of probation or
parole and unless he or she submits a specimen for
testing, he or she may be subject to the same penal-
ties that a positive result will support.

12-14. THE OFFICER SHOULD INSTRUCT THE
JUVENILE WHO IS UNABLE TO PRODUCE A
SPECIMEN IMMEDIATELY TO REMAIN AT THE
OFFICE OR COLLECTION SITE UNTIL A SPECI-
MEN IS RENDERED.

Commentary: Any juvenile unable to provide a urine
specimen should not be allowed to leave the immedi-
ate area until a specimen is produced. Only a wit-
nessed collection specimen should be accepted and
tested. This will reduce the possibility of the juvenile
returning with a “clean” urine specimen as a
substitute.
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12~15. JUVENILES SHOULD NEVER PARTICI-
PATE IN THE COLLECTION OF ANOTHER
SUBJECT’S URINE SPECIMEN OR HAVE ACCESS
TO COLLECTED URINE SPECIMENS, DRUG
TESTING EQUIPMENT, SUPPLIES, OR
DOCUMENTATION.

Chain of Custody Steps

The purpose of chain of custody is to assist juvenile
probation and parole agencies in developing rigorous
procedures through a chronological listing of the steps
to be followed when collecting and testing specimens.

12-16. THE AGENCY SHOULD MAKE A POSITIVE
IDENTIFICATION PRIOR TO DIRECTING THE
JUVENILE TO PROVIDE A SPECIMEN.

Commentary: Identification of the juvenile is the first
step in the chain of custody. Verification by photo-
graph and signature is the best method available.
Most States currently use photographs on automobile
operators' licenses. Operators’ licenses provide
additional physical information about the juvenile at
no additional cost to the agency. The juvenile proba-
tion or parole agency may consider developing an
identification system based on a numbering scheme,
thereby augmenting the agency’s commitment to
confidentiality and right to privacy. Social Security
numbers, case numbers, date of birth, as well as
sequential drug testing numbers are other available
options.

If the juvenile does not have proper photo identifica-
tion, the collection site receptionist should contact the
juvenile's officer or someone within the agency to
make a positive identification. The agency may con-
sider taking fingerprints when offenders have no
identification. If the juvenile’s identity cannot be estab-
lished, the collection site receptionist should not
proceed with the collection.

After establishing positive identification, the juvenile
should be registered. The juvenile should sign or
initial the area next to his or her name. The agency
should use the juvenile's name as it appears on the
conditions of probation or parole each time a speci-
men is collected. The juvenile should be instructed to
use the same initials whenever and wherever initialing
is required. Agency personnel should be certain that

the same name is used on forms and labels to avoid
confusion.

12-17. COLLECTION PERSONNEL SHOULD
ESCORT THE JUVENILE TO A SECURED COL-
LECTION SITE TO PROVIDE THE URINE
SPECIMEN.

Commentary: At this time the juvenile may be in-
structed to remove any outer garments which might:

M Obstruct the officer's field of vision.
B Be used to adulterate the urine specimen.

12-18. THE COLLECTION PERSONNEL SHOULD
INSTRUCT THE JUVENILE TO WASH, RINSE, AND
THOROUGHLY DRY HIS OR HER HANDS PRIOR
TO PROVIDING A URINE SPECIMEN.

Commentary: The juvenile may attempt to adulter-
ate the specimen by hiding an adulterant under the
fingernails or on the skin. The officer should remain in
the presence of the juvenile after the juvenile washes
his or her hands. Do not allow the unattended juvenile
to have access to water.

12-19. THE COLLECTION PERSONNEL SHOULD
EXAMINE THE JUVENILE’S ARMS AND HANDS
AFTER WASHING AND DRYING BEFORE
PROCEEDING WITH A URINE SPECIMEN
COLLECTION.

12-20. THE COLLECTION PERSONNEL WILL
DIRECTLY AND CONTINUOUSLY OBSERVE
URINE PASSING FROM THE JUVENILE INTO THE
SPECIMEN CONTAINER.

Commentary: Direct observation by an agency
official will allow him or her to testify confidently before
a court or commission that rigorous chain of custody
procedures were followed while the urine specimen
was in his or her control. Officers observing the coliec-
tion process should understand that they are respon-
sible for the integrity of the urine specimen until it is
released from their custody. As part of the chain of
custody, the officer collecting the specimen may be
required to testify in court that the specimen was not
adulterated or tampered with in any way during the
time it was in the officer’s custody. Agency officers
who discharge drug testing procedures must realize
that urine specimens are evidence and the chain of
custody of that evidence must be protected.
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The juvenile should not be allowed to obscure the
officer's view of the urine flow into the container. The
case officer obtaining a specimen from a juvenile
should witness the flow of urine from the body orifice
into the collection container.

12-21. ANY SPECIMEN NOT GIVEN UNDER
DIRECT AND CONTINUOUS OBSERVATION
SHOULD BE CONSIDERED INVALID FOR
TESTING.

Commentary: In some cases it may be necessary to
use the results of a “deliberately invalid” specimen (a
specimen which the officer did not directly observe
but collects anyway). The results from such a speci-
men, particularly positive results, may still be used to
confront the juvenile’s illegal drug use. Conducting
and analyzing “deliberately invalid” tests however, are
strongly discouraged, since they will be inadmissable
in court.

12-22. THE COLLECTION PERSONNEL AND THE
JUVENILE SHOULD KEEP THE SPECIMEN CON-
TAINER AND SUPPORTING DOCUMENTS IN VIEW
AT ALL TIMES.

Commentary: The juvenile providing the specimen
and the collection site personnel should have the
specimen in view at all times prior to labeling and
sealing. While performing any part of the chain of
custody procedures it is essential that the urine speci-
men and custody documents be under the control of
the personnel observing the collection. Should this
individual need to leave the work station momentarily,
the specimen and custody form should be secured.

12-23. THE COLLECTION PERSONNEL SHOULD
INSTRUCT THE JUVENILE TO SECURE THE CAP
TIGHTLY AND WASH AND DRY THE CONTAINER
AND HIS OR HER HANDS BEFORE LABELING
AND SECURING THE SPECIMEN CONTAINER.

12-24. THE COLLECTION PERSONNEL SHOULD
INSTRUCT THE JUVENILE TO AFFIX AN IDENTIFI-
CATION LABEL TO THE SPECIMEN CONTAINER
TOP (SEE APPENDIX B, ATTACHMENT 6).

Commentary: An identification label filled out by the
officer will include .any information the agency deems
necessary. This information should be typed or
printed with indelible ink. The juvenile should initial
the specimen label on the bottle. The personnel

conducting the collection should sign the log (See
Appendix B, Attachment 14) next to the identifying
information. Identifying information on the label should
include:

B The name of the juvenile.

The date and time.

The name(s) of collection personnel.
The name of the officer.

The case or Social Security number of the
juvenile.

12-25. THE COLLECTION PERSONNEL SHOULD
INSTRUCT THE JUVENILE TO WRAP ONE PIECE
OF EVIDENCE TAPE OVER EACH END OF THE
CONTAINER.

Commentary: This step will seal the specimen
container. The collection personnel may now assume
possession of the specimen or allow the juvenile,
while under observation, to place the specimenin a
plastic bag.

12-26. THE JUVENILE SHOULD BE REQUESTED
TO READ AND SIGN A STATEMENT CERTIFYING
THAT THE IDENTIFIED SPECIMEN COLLECTED
FROM THE JUVENILE IS IN FACT THAT SPECI-
MEN THE JUVENILE PROVIDED AND HAS NOT
BEEN ADULTERATED IN ANY WAY (SEE APPEN-

DIX B, ATTACHMENTS 3, 6, AND 8).

12-27. THE COLLECTION PERSONNEL AND
JUVENILE SHOULD BE CONTINUOUSLY
PRESENT WHILE GUIDELINES 12 THROUGH 26
ARE BEING EXECUTED.

Collection Followup

12-28. THE COLLECTION PERSONNEL WHO
OBSERVED THE SPECIMEN COLLECTION
SHOULD COMPLETE THE APPROPRIATE POR-
TION OF THE CHAIN OF CUSTODY FORM (SEE
APPENDIX B, ATTACHMENT 3).

Commentary: The urine specimen and chain of
custody form should be made ready for shipment. If
the specimen is not shipped immediately, it should be
safeguarded during temporary storage.
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12-29. THE NUMBER OF PERSONS HANDLING
THE SPECIMENS SHOULD BE KEPT TO A MiNi-
MUM TO MAINTAIN THE INTEGRITY OF EVI-
DENCE FOR FUTURE DISCIPLINARY OR
ADMINISTRATIVE PROCEEDINGS.

Commentary: The importance of this standard
should always be emphasized. The least number of
individuals participating in this function decreases the
probability that a court challenge based on chain of
custody will be successtul.

12-30. COLLECTION PERSONNEL SHOULD
MAINTAIN A CONTROL LOG (SEE APPENDIX B,
ATTACHMENT 14).

Commentary: When the urine specimen is pre-
sented to the appropriate person(s), this individual(s)

should enter the following information on a control log:

B The supervising officer's name.

The collection person’s name.

The juvenile’s name and case number.

The time and date the specimen was collected.

The time and date the specimen was
transported to the test site.

B The date test results were received.
M The test results.

12-31. PERSONS HANDLING THE URINE SPECI-
MENS SHOULD MAKE THE NECESSARY LOG
NOTATIONS IN ORDER TO PRESERVE THE IN-
TEGRITY OF THE CHAIN OF CUSTODY.

12-32. THE COLLECTION PERSONNEL SHOULD
REFRIGERATE URINE SPECIMENS iN A SE-
CURED AREA AS SOON AS POSSIBLE UNLESS
TESTING IS CONDUCTED IMMEDIATELY.

Commentary: Drug testing should be performed as
soon as possible. Studies show there is minimal
deterioration of the specimen at room temperature
during a 2-hour period following collection. Refrigera-
tion is warranted after this time period in order to
diminish specimen deterioration. Specimens may be
tested onsite immediately or tested onsite at a later
date. If onsite testing is not available, specimens
should be transferred to a designated agency test site
or transported to a contracted laboratory.

12-33. STANDARDIZED CHAIN OF CUSTODY
FORMS SHOULD BE SIGNED BY AUTHORIZED
TEST SITE PERSONNEL UPON RECEIPT OF
SPECIMENS (SEE APPENDIX B, ATTACHMENT 3).

Commentary: The handling and transportation of
urine specimens from one authorized individual or
place to another should always be accomplished
through chain of custody procedures.

12-34. CHAIN OF CUSTODY DOCUMENTATION
SHOULD ALWAYS BE ATTACHED TO EACH
CONTAINER SEALED FOR SHIPMENT TO THE
TEST SITE.

12-35. IN CASES WHERE A JUVENILE IS SUS-
PECTED OF HAVING A HIGHLY COMMUNICABLE
DISEASE, ALWAYS PLACE THE SEALED SPECI-
MEN CONTAINER INSIDE A PLASTIC GLOVE OR
OTHER DEVICE WHICH WILL ALERT THE ONSITE
INSTRUMENT DRUG TESTING PERSONNEL THAT
THE SPECIMEN WAS PROVIDED BY A PERSON
SUSPECTED OF HAVING A HIGHLY COMMUNI-
CABLE DISEASE.

Commentary: After handling specimen containers
infected with a highly communicable disease, officers
should always discard their protective gloves in a
plastic bag marked with a highly communicable dis-
ease warning.

48




REPORTING RESULTS

The guidelines for reporting drug testing resuits
should apply to both onsite instrument and
noninstrument drug testing and contracted laborato-
ries. Resuits need to be shared among probation and
parole agencies, treatment agencies, courts, and
parole boards. The sharing of results should be con-
ducted within strict confidentiality protections. Agen-
cies sharing drug testing results should have a joint
strategy of how resuits will be used with the client.
Agencies sharing results should have a strong knowl-
edge of the process and technology used by other
testing systems.

13-1. THE AGENCY SHOULD DEVELOP STRIN-
GENT CONTROLS OVER HOW DRUG TESTING
RESULTS ARE TO BE TRANSMITTED AND DESIG-
NATE WHICH AGENC'Y PERSONNEL ARE TO
RECEIVE DRUG TEST RESULTS.

Commientary: The details of who will actually have
access to test results is a matter that should be
handled inhouse. Organizational size, workload,
resources, and mission should be considered when
making this determination.

13-2. DRUG TEST RESULTS SHOULD BE RE-
TURNED BY THE LABORATORY TO THE DESIG-
NATED AGENCY PERSONNEL WITHIN 72 HOURS
OF RECEIPT FROM THE AGENCY.

Commentary: The laboratory may provide resuits by
mail, through a computer link, or by fax. Standard
turnaround time should be 72 hours or less from the
time the specimen reaches the laboratory untit the
results are received by agency personnel. In some
circumstances, it may be appropriate for laboratories
to provide test results verbally by telephone as long -
as formal results are received by the agency within

1 week.

The effectiveness of using results when managing
juveniles is enhanced when resuits are received
quickly. While a 72-hour turnaround is the preferred
time length, it is recognized that several factors may
influence laboratory personnel’s ability to achieve this

optimum. Laboratory downtime may be caused by
such factors as testifying obligations of the laboratory
staff, inadequate staffing of the laboratory, or leave
time of staff. These factors should be taken into
consideration when staffing or contracting for a labo-
ratory to maintain a consistent turnaround time.

13-3. THE RESULTS SHOULD BE REPORTED ON
THE CHAIN OF CUSTODY FORM THAT ACCOM-
PANIED THE SPECIMEN AND ON APPROPRIATE
LOGS.

Commentary: In the event that the testing technol-
ogy enables the resuit to be photocopied, a copy of
the results should be made and filed in the juvenile’s
records,

13—-4. THE RESULTS SHOULD IDENTIFY THE
INSTRUMENTATION USED, THE DRUGS OR ME-
TABOLITES TESTED FOR, WHETHER THE TEST
IS POSITIVE OR NEGATIVE, AND THE CUTOFF
LEVELS FOR EACH TEST.

Commentary: Some testing systems provide

semiquantitative results from their analysis proce-

dures. These systems cannot provide definite quanti-
tative data, but they do attempt to determine the
proportion amounts of the drug or metabolite compo-
nents in the urine and can provide the laboratory with
a numeric value result for each drug screen run.

When available, semiquantitative information must be
used cautiously. Personal characteristics of the juve-
nite (history of use, weight) will affect the ability to
accurately interpret results. However, the ability to
identify some evidence of use at lower levels can aid
in managing the juvenile (preventing him or her from
believing he or she has gotten away with it). Benefits
of using this information carefully could include short-
ening of the denial stage and increasing the juvenile’s
perception of the credibility of the testing program.

If semiquantitative results are available, laboratory
personnel should not report them on a regular basis.
Laboratory personnel may share this information with
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the submitting personnel only when semiquantitative
results indicate a number within a 20-point range
below the cutoff level and only when the information
should be used for inhouse management of the
juvenile.

Testing personne! should never share semiquanti-
tative results when the number is below the cutoff
level.

13-5. THE LABORATORY SHOULD SEND ONE
CERTIFIED COPY OF THE ORIGINAL CHAIN OF
CUSTODY FORM, SIGNED BY THE INDIVIDUAL
RESPONSIBLE FOR ATTESTING TO THE VALID-
ITY OF THE TEST REPORTS, TO THE REQUEST-
ING OFFICER AND ONE COPY SHOULD BE FILED
AT THE TEST SITE.

13-6. THE TEST RESULTS FROM THE LABORA-
TORY SHOULD ALWAYS BE INCLUDED IN THE
JUVENILE’S CASE FILE.

13-7. WRITTEN LABORATORY REPORTS OF
POSITIVE DRUG TESTS SHOULD BE PRINTED ON

LABORATORY OR AGENCY LETTERHEAD AND
TO BE CONSIDERED “TRUSTWORTHY AND RELI-
ABLE,” SHOULD CONTAIN THE LABORATORY
DIRECTOR’S SIGNATURE.

Commentary: Although laboratory reports are hear-
say, they are properly admissible without confronta-
tion and crossexamination and are an exception to
the hearsay rule. Though this differs from one jurisdic-
tion to another, such evidence is generally admissible
without confrontation and crossexamination if good
cause can be shown. In a laboratory testing situation
where many persons could have been responsible for
any one specimen, this is not difficult to show; how-
ever, the reports must be from an identified
laboratory.

An agency should determine the form of laboratory
reports and the necessary information they must
contain to be admitted as evidence in hearings. Re-
ports failing to be in proper form will make the written
report inadmissible and make it necessary for labora-
tory personnel to testify. Use agency counsel to
review report format issues.

50




UsE OF RESULTS

The admissibility of scientific evidence is generally
based on the Frye Doctrine which holds that “the thing
from which the deduction is made must be sufficiently
established to have gained general acceptance in the
particular field to which it belongs.” However, in some
jurisdictions the Frye Doctrine has been eroded by
court decisions or legislation mandating more liberal
admissibility rules. A great majority of U.S. courts
have ruled that drug test results are admissible as
evidence regardless of whether the Frye Doctrine is
used in that jurisdiction. While the evidence is admis-
sible, the weight given to the test 