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Dear Governor Askew:
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Your Governor's Committee to Study Capital Punishment
herewith presents its recommendations ‘relating to the
reinstatement of capital punishment and its initial

. report.
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There are many areas of concern left unattended to at
this time. Those are referred to in the report and
the Resolution of the Commlttee.
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Special tribute and sincere appreciation goes to two

. i groups which assisted the Committee greatly.
MICROCOPY RESOLUTION TEST CHART: /

NATIONAL BUREAU OF STANDARDS-1963-A The first group consists of members of the Governor's

staff assigned to assist the Committee. These men
worked long hours, often at night and on weekends, to
draft reports, summaries and proposals. Their dedica~-
tion to the task is highly commendable. They are:
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E.HARRIS DREW STAT
e E OF FLORIDA,

SURREME COURT TALLAHASSEE 32304
RETIRED

Dr. Vernon Fox,
Florida State University

Dr. Charles W. Ehrhardt,
Florida State University College of Law

Dr. Phillip A. Hubbart,
University of Miami School of Law

Dr. L. Harold Levinson,
University of Florida College of Law

Dr. William McKinley Smiley, Jr.,
Stetson University College of Law

Dr. Thomas A. Wills,
University of Miami School of Law

Many expert and lay witnesses appeared before the Committee.
For their contribution we express our thanks.

Finally, to the members of the Comrnittee I add my personal
expression of gratitude.

Many members made continual sacrifice of time and business
demands to serve diligently and add materially to the report,
Whether they be in the Majority or Minority, the people of |
Florida owe them a debt of gratitude for the manner in which

they undertook the study and fthe depth of their probe. I am
proud to have been associatefl with them.
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A FINAL REPORT OF THE GOVERNOR'S

COMMITTEE TO STUDY CAPITAL PUNISHMENT

INTRODUCTION

The Governor's Committee to Study Capital Punishment
was created by Executive Order No. 72-37 by Governor Reubin 0'D.
Askew on July 28, 1972. The intended purpose of the Governor's
Committee was articulated in the executive order as follows:
"Whereas the United States Supreme Court in Furman vs. Georala
and its companion cases condemned the "system" by which the
death penalty has been administered and concluded that the
imposition of the death penalty--under that "system"--consti-
tuded a deprivation of equal protection and was, therefore,
unconstitutional; and whereas, the Attorney General of T'lorida
has rendered authoritative memorandum opinion wherein he con-
cluded that, "anyone prosecuted on a capital felony in Fiorida
as of the date of the decision (Furman vs. Georgia) could not
possibly suffer a death penalty", because the "system" by
which the death penalty was imposed in Florida, like many
other states was unconstitutional; and whereas, the Supreme
Court of Florida in the Donaldsen vs. Sack, in applying the
Furman decision to Florida concluded that the eifect of the
Furman decision was to abolish the death penalty in Florida
until new legislation could be enacted and approved; and

-whereas, the cases of Furman and Donaldson have had a broad

and sweeping effect, not only with regard to the efficacy of
sentencing procedures under existing "capital felonies", but

also in regard to such relative matters as the size and
conposition of juries, the rules of court relating to speedy
trials, the effect the Florida bifurcated trial law, the

powers of the grand jury, the filing of accusatorial instruments;
and whereas, in view of the substantial changes in crimipal law
and procedure brought about by the ruling in Furman, it appears
to be necessary and desirable to create a study committee as here
and after set forth and charged.”

The Governor's Committee to Study Capital Punishment
consists of seventeen members appointed by the Governor.
Those named to serve on the Committee were:

The Honorable E. Harris Drew
Supreme Court Zustice (Retired)
Chairman

The Honorable LeRoy Collins
(Former) Governor, Co-Chairman




The Honorable C. Farris Bryant
(Former) Governor

The Honorable Jokhn E. Mathews, Jr.
(Former) Senator

Dr. Harold M. Stahmer
Associate Dean, University of Florida

Richard Earle, Jr.
Attorney-at-Law

The Honorable Ernest E. Mason
Circuit Judge, First Judicial Circuit

The Honorable Jesse . McCrary, ‘r.
Division of Labor

Mrs. Bronson Thayer
Attorney-at~Law

The Honorable John M. McCarty
Attorney~at-Law

The Honorable Beth Johnson
(Former) Senator, Twenty-Ninth District

The Honorable Louis de la Parte
Senator, Twenty-Sixth District

The Honorable Jim Williams
Senator, Thirteenth District

The Honorable C. Welborn Daniel
Senator, Fifteenth District

The Honorable L. E. Brown
Representative, Thirty-Second District

The Honorable Gwen Cherry
Representative, Ninty~Sixth District

The Honorable Robert M. Johnson
Representative, 118th District

The scope of the Committee's charge as outlined in

the executive order included the detailed study and
recommendations on the following:

st e,
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a. Whether the death penalty should be retained
in some form as criminal punishment in Florida;

b. Assuming that the Legislature of Florida were
to determine that the death penalty should not be reinstated
in some or all of the existing "capital felonies", study and
make recommendations concerning the alternatives in the
death penalty such as mandatory life sentences without
benefit of parole, etc.;

c. Assuming that the Lecislature of Florida were to

determine the death penalty should be reinstated in some or

all the existing "capital felonies", study and make ,
recommendations concerning: (1) An acceptable procedure underxr
which the death penalty could be reinstated; (2) The revision of
substitutive definitions of "capital felonies", in order to
delineate more clearly the specific acts which would result

in the imposition of the death penalty;- (3) The procedure for
execution of the death sentence: (4) The procedure to be
followed by the Governor and Cabinet in executive clemency
matters involving cases where the death penalty- has been
imposed; (5) The policies angd procedures of the Division of
Corrections relative to the care, classification and treatment
of death row inmates, and (6) Other procedure row substitutive
consideration regarding the imposition of the death penalty.

4 The Committee appointed an Advisory Committee composed
of representatives from the Department of Legal Affairs,
Department of Health and Rehabilitative S5Services, Parole and
Probation Commission, The Florida Conference of Circuit
Judges, The Florida Bar, The Florida Prosecuting Attorneys
Association, The Florida ZPublic Defenders Association, The
Governcr's Council on Criminal JSustice, and such other
persons including experts or specialists in the field of
criminal law, criminology, penology, psychiatry, psychology
and similar discipline, as the Committee shall deem appropriate.
The Advisorv Committee provided testimony relevant to the
Committee's study on capital punishment as well as supplemental
data required in the Committee'’s deliberation.

To assist the Committee in its study, a staff was
assembled from representatives of the Governor's Office,
Governor's Council on Criminal Fustice and The Department of
Administration. A staff consultant was also employed to
assist in the information collection activities, as well as
law school representatives from the University of rlorida,
Florida State University, Stetson University, and the
University of Miami. Funding for the Study Committee was
provided through a Law Enforcement Assistance Administration
grant from the Governor's Council on Criminal Justice.




To accomplish these ends, the Committee adopted a ,

two-phase study design which would address initially the ? ‘
gquestion of reinstatement of capital punishment based on .
its desirability as a modality of punishment, and 5

secondly, its feasibility and ramifications for reenactment o
‘'or abolition. To accomplish phase one, two activities were £,
begun by the Committee as shown by the study program : § ST T T T e e 1‘“““ ———————
(sée next page). The first was an assessment to the function | 8
of capital punishment by the Committee itself to be derived ] cooh
through a series of public hearings during which time expert : - 25;%
testimony and public opinion would be heard by the committee. S SRS
Following an organizational meeting in Tallahassee on 5
August 17, the Committee conduct four public hearings in . 5o
Tampa, Pensacola, Jacksonville, and Miami. An additional 3 LI gég
hearing was held at Florida State Prison in Raiford to {é 88
receive testimony from prison officials and inmates. ’ i v o Tgg
A Eo:'?‘ & ’ -

Also as part of the phase one activities, the Committee sa °?_'§

directed the staff to perform basic information collection : 5

activities which included research of the current literature
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on capital punishment, and the collection of a wide variety 5§§ ;5_
of solicited and unsolicited reports from experts and ; gEs oo
private citizens. Additionally, the Committee directed its ! £E
legal staff, composed of representatives of the Florida law f e ol
schools, to perform a detailed evaluation of the implicatiocns ; B o83t

of the Furman decision. 4

-

At the culmination point of phase one activities, the
Governor's Committee to Study Capital Punishment met in

+
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Tallahassee on October 20 and 21 and reached a preliminary i weTomTd 5 i
decision to seek reinstatement of capital punishment. A - ER 2 !
Sub-committee was appointed at that time to prepare specific REBRSets LRl e R
v ‘ = - il [] T ———
recommendations on behalf of the Committee. : & ELgfqt : ' -
TS : 5 :
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The Committee conducted a total of four public hearings, “ z @z g“”
one each in Tampa (September 9), Pensacola (September 16), . : A 8 = vag .
Jacksonville (September 22), and Miami (September 30). An 2 : s ,l 3
additional heariny was held at the Florida State Prison '] EEsg Sha g
. v . A . S g9
(September 23) to hear from prison officials and inmates, and oo A ' 5% & GmE 3
. ‘ . - + . . L 2] o
an organizational and informational meeting in Tallahassee , : - “ a%ﬁ 3
(August 17). z
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The maior purpose of these hearings was to collect 3 gggg % 3l o
information relevant to the decisions required of the ; ERTE sl a3 §§
Committee, which included both expert testimony and public R g~ ER z
opinion. A secondary purpose was to serve as a mechanism for o g
public education on the highly comrlex issues surrounding the gggg 2L .
guestion of capital punishment. sREE
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Detailed in this section are the minutes from those
hearings, along with solicited and unsolicited position
papers and reports submitted to the Committee. They appear
in the following order:

Tallahassee - Organizational Meeting
Tampa -
Pensacola

Jacksonville

Florida State Prison

Miami

MINUTES
GOVERNOR'S COMMITTEE TO STUDY CAPITAL PUNISHMENT
Governor's Conference Room
Tallahassee
August 17, 1972

Committee Members Present: E. Harris Drew, LeRoy Collins,
Farris Bryant, Jim Williams, Judge Ernest Mason, Mrs. Bronson
Thayer, Welborn Daniel, Judge Cesse McCrary, cack Mathews,
Robert Johnson, Richard Earle, Zr., Louis de la Parte, and
Gene Brown.

Committee Members Absent: Gwen Cherry, Beth Johnson,
John McCarty, Harold M. Stahmer.

Edgar Dunn of the Governor's Staff welcomed the group

and introduced the following members of the Advisory Committee:

Pat Emanuel, Pensacola; Pat Baggett, Assistant to the Chief
Justice; James T. Russell, State Attorney for Sixth Judicial
Circuit; Virgil Q. Mayo, Public Defenders' Association,
Judge Ben Willis, Representing Conference of Circuit Judges;
Chief Robert Maige, Tallahassee Police Department; and Carl
Staffer, Sheriffs Association.

First order of business was the election of a Vice
Chairman. Governor LeRoy Collins was unanimously elected
to serve as Vice Chairman.

Standing Rules and Conduct of Public Hearing: Roberts
Rules of Order were agreed to as the rules to govern '
proceedings before the Committee. The following special
rules were also adopted:

"It shall be the policy of the Governor's Committee to
Study Capital Punishment to conduct all hearings at a time
and place and under such conditions so as to encourage
participation by individual citizens and organizations, within
the guidelines set forth below.

"l. Anyone wishing to appear before the committee must
complete and turn in to the committee secretary prior to
appearing, the form designated by the committee.

"2. The Chairman shall establish a reasonable length
of time for each witness appearinc according to the dictates
of the agenda and the relevancy of the subject matter.

"3. All expert witnesses and individuals representing
organizations are requested to submit before or at the time
of testifying, a written statement (and 17 copies) of their
presentation along with any relevant supporting materials.

"It shall also be the policy of the Governor's Committee
to Study Capital Punishment to request position papers and
research materials from recognized experts, private organiza-
tions and individual citizens pertaining to the study or use
of Capital Punishment. All such materials will be considered
by the committee within its study of Capital Punishment."

Solicitation of Expert Testimony: Dr. Vernon Fox
reviewed the background and gualifications of the following
persons suggested to appear before the Committee at future
hearings:

l. Donal E. J. McNamara, Professor of Criminal Justice;
John Jay College of Criminal Justice
2. James V. Bennett, Director, U. S. Bureau of
Prisons (ret.)
3. Quinn Tamn, Executive Director, International
Association of Chiefs of Police
4., E. Preston Sharp, General Secretary, American
Correctional Association
5. Russell G. Oswall, Commissioner, Department of
Correctional Services, State of New York
6. Bennett Cooper, Director of Corrections, State of
Ohio
7. John O. Boone, Director of Corrections, State of
Massachusetts
8. Kenneth Hardy, Director of Corrections, Washington,
D.C.
9. Hugo Bedau, Department of Philosophy, Tufts
University
10. James McCafferty, Administrating Office of the
U. 8. Court
11. George Beto, Director of Corrections, State of
Texas
12. Ray Frocunier, Director of Corrections, State of
California
13. Ellis MacDougall, Director of Corrections, State
of Georgia
14. William Leeke, Director of Corrections, State of
Scuth Larclina




1l5. V. Lee Bounds, Director of Corrections, State
of North Carolina

16. Mrs. Hubert Ehrmann, Citizens Against Legalized
Murdexr, New York

17. Patrick V. Murphy, Commissioner of Police,
New York:City

18. Peter Lejins, Department of Sociology, University
of Maryland

19. Maurice Sigler, Chairman, U. S. Board »f Parole,
President of American Correctional Association

After extended discussion, it was agreed to invite
James McCafferty and John Boone to appear before the Committee
at its meeting in Tampa, September 9. Action on other experts
was deferred until the September 9 meeting. In the event
that any one of the experts selected for the Tampa meeting
cannot appear, the Chairman is authorized to name a
substitute. \

The NBC f£ilm "Thou Shalt Not Kill" as suggested by
Senator Welborn Daniel will be shown at the Tampa meeting as
the first order of business.

It was agreed that all Committee members should send any
correspondence they receive concerning the capital punishment
izsue to the staff in Tallahassee.

Halge Swanson, the Staff Coordinator, presented the
proposed study design and dates of scheduled hearings and
meetings. Justice Drew emphasized that the proposed study
design did not restrict the activities of the Committee, but
rather was a point of departure for the study of capital
punishment.

Dr. Vernon Fox, Professor of Criminology, Florida State
University, presented an overview of the Capital Punishment
Issue. (Statement attached.)

William L. Reed, Executive Director of the Florida
Department of Law Enforcement, presented data on capital crimes
in Florida as reported in Crime in Florida, a compilation
of Uniform Crime Reports. (Statement attached)

Armond Cross, Chairman of the Florida Parole and
Probation Commission, presented statistic on followup of
capital offenders released on 2arole. (Statement attached.)

- Dave Bachman, Deputy Director of the Florida Division
of Corrections, presented the Division's position on the
Death Penalty. (Statement attached.)

s

The meeting was adjourned to meet September 9, 1972,
at 9:00 a.m. at a place to be hereafter designated in Tampa.

A REVIEW OF THE ARGUMENTS ON CAPITAL PUNISHMENT

Vernon Fox
Florida State University

Capital punishment and banishment were common throuchout
the world in primitive, ancient, and medieval times. Death
and banishment were the penalties for the most serious
offenses, while lesser offenses brought enslavement, flogging,
branding, mutilation and amputation, or consignment to the
public works in mines, quarries, or galleys. The usual result
of serious offenses among primitive and ancient peoples was
the killing of the offender by the family of the victim which,
in turn, became the victim and killed the avenger~cffender or
a mempber of nis family in return. This blood-feud resulted in
some of the best families in the tribe or community being
decimated., which is why the court system and a system of law
was established in ancient times. The first court was depicted
on the shield of Achilles in Homex's Illiad about 2000 B.C.
Therefore, the bloodfeud became the matrix of lawl.

After the introduction of courts, the city-state or state
assumed the responsibility for enforcement of criminal sanctions.
Greece at the time of Solon in the sixth century B.C. developed
democracy and the concept of law as currently known. Rome
refined it to its greatest significance in the ancient world.
Capital punishment was accepted throughout this period without
question. The first serious questioning of the death penalty
was 1in the Roman Senate, with Marcus Porcius Cato (234-149 B.C.)
enjaging in lengthy debate concerning capital punishment. It
is interesting to note that the same arguments that emerged in
the debates by Cato in the Roman Senate during the second
century B.C. also euwmerged in the most recent debates in the
Canadian Parliament prior to Canada's abolition of the death
penalty.

The first two famous executions in ancient times were
those of Socrates and Jesus Christ. Socrates was executed bv
drinking hemlock poison because his teachings “corrupted the
morals of the youth" in Athens. Jesus was crucified because
of the proclamation tha* he was "King of the Jews", and was
therefore politically dangerous. These executions, while
outstanding in history because of the personalities involved,
were merely examples of common custom at the time.

1

William Seagle; The Historv of Law, New York: Tudor, 1946. p. 36.



With the exception of the Law of Moses,2 all ethical
systems have rejected the death penalty. Canon Law in the
Chrlistian church, by Islamic Law, by Manu the Law Giver in
India, and by the Chinese Book of Five Punishments. It
should be noted that while Canon Law rejected the death
penalty, it continued throughout the Middle Ages. When
the ecclesiastical court thought a persor should be put to
death, it simply transferred jurisdiction to a secular court
that carried through the penalty.

Capital punishment was used extensively until the
eighteenth century. During the reign of Queen Elizabeth
(1533-1603), there were 72,000 Englishment put to
death. Whether a dent was made in the crime rate depends
on which account is read. At the least, it was inconclusive.
In the eighteenth century, the writings of Voltaire and
Montesguieu, the influence of Jeremy Bentham and Samuel Romilly
in England, and the significant contribution of Cesare
Beccaria‘s famous Essay on Crimes and Punishmients in 1764
reduced the practice of legal executions. All African and
Asian nations, as well as Communist states retain the death
penalty today. Tn contrast, most Western European countries,
most South American countries, and 16 states and territories
of the United States have abolished 1it.

The Arguments

The historical arguments concerning the death penalty
can be divided into (1) traditional sentiments and beliefs
and (2) utilitarian or empirical arguments based on fact.
From the debates of Cato in the Roman Senate to the recent
.debates ir the Canadian Parliament, the death penalty has
never beer -rgued successfully on the utilitarian basis -
either way. The most successful arguments have come from
the traditional sentiments and beliefs. The primary arguments
have been (1) that the death penalty deters others from
committing serious crimes, (2) that the death penalty eliminates
at least one dangerous criminal, (3) that the revenge motive
well espoused in Mosaic Law (Exodus 22:1-9) is sufficient to
retain it, and (4) the satisfying of social anger is functional.
The first and second arguments are based on traditional
sentiments and belief. Historically, the third and fourth
arguments have been most effective. There have been many
other arguments advanced, of course, but they seem to be
peripheral ones and secondary to the four main arguments.

2
Gee Exodus 22:1-9
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Economics has been argued both ways, with those in favor of
the death penalty pointing out the years the state has to
maintain lifers in prison and those opposing the death penalty
pointing out the cost of building electric chairs and gas
chambers that are not mass produced because of the limited
market, their maintenance, and the space taken by them in
already overcrowded prisons. Religious arguments have ranged
from the Mosaic Law in the 01d Testament to the more human

New Testament. Humanitarian arguments have been used, the
four fundamental arguments remain (1) deterrence, (2) elimination.
(3) revenge, and (4) satisfying social anger.

Deterrence has been used probably more frequently then
any other argument. Even so, it has never been successfully
defended. States close to each other with similar populations
and economic and cultural bases show no significant difference
in major crime rates. For example Maine without capital
punishment and New Hampshire with the death penalty,. Rhode
Island without and Connecticut with, Michigan without and Ohio
with, Wisconsin without and Indiana with, Minnesota without
and Nebraska with, and North Dakota without and South Dakota
with the death penalty have similar maior crime rates. In fact,
there is a slight difference that favors the states without
capital punishment, but it is not statistically significant.

The support for the deterrent theory has come from isolated cases, -
such as a gerious offense in Delaware occurring soon after the _

. death penalty was abolished in the early 1960's resulted in its

reestablishment. Further, prosecutors have interviewed

offenders who have told them that they would not have committed
that serious offense had there been capital punishment. On the
other hand, some offenders, such as Charles Starkweather said,

he was a garbage man and the only way he could go down in histoxrw
was to kill those nine people and be executed for it. He
deliberately chose a capital punishment state for his murders.
Artie Bremer's shooting of George Wallace in a capital punishment
state may have been similar, though he had stalked President
Nixon in Canada where capital punishment had been abolished. It
is apparent that capital punishment or lack of it had no meaning
for Bremer.

All the major violent offenses that have been featured
in the news media have occurred in capital punishment states,
such as the Loeb and Leopold murder of Bobby Franks; William
Heirans' murders cf women in Chicago; the St. Valentine's Day :
Massacre in Chicago in 1929; Charles Starkweather; Howard Uunruh
in Camden, New Jersey; Richard Speck killing eight nurses in
Chicago; Whitney killing people from the tower at the University
of Texas; and other offenses. Organized crime of the type
depicted in "The Godfather" occurs predominantly in capital
punishment states. Killer Burke, Baby Face Nelson, Legs Diamond,
John Dillinger, Pretty Boy Floyd, Al Capone, Bugsy Moran, Ma
Barker, Jesse James, and all the other legendary dangerous
criminals functloned in capital punishment states.

11



An Associated Press release dated August 24, 1972, reported
the zesults of their sampling of 25 professional prison officials
attending the annual Congress of Corrections in Pittsburgh
sponsored by the American Correctional Association.3 Under the
headline, "Prison OQOfficials Say Death Penalty No Deterrent",
there were several quctations from outstanding correcticnal
officials, such as, "It won't matter one way or another",

"Street crimes are not related to capital punishment in any way",
"Usually, when a man thinks of murder, he doesn't think of the
consequences"”", "Hopefully, we can get prisons to the point

where we can help criminals without killing them", and "There's
no substitute for loss of liberty, since that's what this

country is all about." Repeating, the deterrence theory has
never been successfully argued or defended by fact. Isolated
stories supporting it can be countered by similar isolated
stories against it. Historically, deterrence has not been an

effective argument either way. It simply does not do anything-
either way.

Elimination of the offender has been an argument. If
it does not deter anybody else, it certainly deters the person
eliminated! The difficulty with that argument, of course, is
that it does not eliminate very much. In 1970, there were an
estimated 15,810 homicides.4 There were 8,898 reported to
police5, 15,230 arrests®, 1,262 with enough evidence to bring
to court?, and 444 guilty as charged®. The last man put to
death by c¢ivil authority in the United States was from the
Spanish minority, Loui Jose Monge in Denver, Colorado, on June 2,
1967. It becomes obvious that the elimination impact is slight,

almost like emptying the ashtrays from an airplane to lighten
the load. e -

Abolitionists hold that if the purpose of the death
penalty is in the direction of a correctional or rehabilitative
philosophy, or even the basic protection of society, the present
use of capital punishment gets the wrong man. Recidivism amon%y
persons released from prison for homicide and forcible rape
range around two percent, while the average recidivism rate in
America is much higher. Of all the persons who came to,prison
last year, 68 percent had been there before. Capital offenses
tend to be one-time offenses. The few repeaters in this catecory
are professional offenders, "enforcers", or from a violent
subculture where fighting and assault is a style of life, and
these people can be easily identified.

3Reported in The Tallahassee Democrat, August 24, 1972, p. 15.

Crime in the United States: Uniform Crime Reports--1970,
Washington, D.C.: Federal Bureau of Investigation, August 31,
1971, p. 6.

51tbid., p. 108.

6rpbid., p. 119.

7ibid., p. 115.

Ibid., p. 114, computed from percentages of convictions.

12

L i

Table I Percent Repeaters
by Type of Crime”

Forgery 76%
Auto Theft 75%
Robbery 75%
Burglary 73%
Assault 71%
Fraud 70%
Gambling 69%
All other Offenses 69%
Average for the United States 68%
Weapons 68%
Larceny 66%
Narcotics 63%
Embezzlement 33%

Repeaters of capital offenses are so few that the FBI does not
even list them. It becomes obvious,; then, that if the state'’s
philcsophy is correction and rehabilitation, it is using the
death penalty on the wrong offenders. The elimination argument
is obviously of little conseguence.

The revenge argument is stronger and older than the th
previous arguments. While basic Mosaic Law regarding lesg crimes
is incorporated in Exodus 22:1-9 and emphasizes compensation

of victims, more serious offenses bring the death penalty. Some

sample passages supporting the death penalty in Mosaic Law are
as follows:

Fxodus 21:12 He that smiteth a man, so that he die,
shall be surely put to death.

Exodus 21:16 And he that stealeth a man, and shall selleth
him, or if he be found in his hand, he shall
surely be put to death. '

Exodus 21:17 And he that curseth his father or his mother
shall surely be put to death. v

Exodus 21:24 Eye for eye, tooth for tcoth, hand for hand,
foot for foot.

Exodus 21:25 Burning for burning, wound for wound, stripe
‘ for stripe.

Exodus 21:29 But if the ox were wont to push with his horn
in time past, and it hath been testified to
'his owner, and he hath not kept him in, but
that he hath killed a man or woman; the oOx
shall be stoned, and his owner also shall be
put to death.

9 "
Crime in the United States - 1971, Washington, D.C.: Federal
Bureau of Investigation, August 29, 1972, p. 37.
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The revenge motive was basic to primitive custom and the
ancient codes. This resulted in the blood feud, which formed
the matrix of law. This is why the state became interested in
inter~-personal injuries or crime. Revenge is individualized.
Many a person who might be generally against the death penalty
would kill the offender, himself, if the victim happened to be
his own wife or daughters! In modern America, support for the
revende motive remains in the grassroots strata of society.
The argument is that, without the death penalty, lynchings

and vendettas would continue.

The easing of social anger is probably the most
defensible argument in favor of the death penalty. As frustration
generates aggression, well formulated in the well-known frustration-
aggression hypothesis, the frustration of aggression generates
what might be ¢alled aggression-frustration tension. American
society has two widely applied taboos - sex and aggression.

Each society has to have legitimate outlets built into the
culture as safety~valves for each taboo. In America, dancing,
adult movies, Playboy and Cosmopolitan, and pornography serve
to release one of the taboos. Sports events and athletic
contests are amonyg the releases of the aggression taboo. When
am in New York City on fight nights, I am at ringside. I
don't want to see any Arthur Murray dancing lessons ~ I want
to see mouthpieces fly and a little blood and gore. I was there
when Florentine Fernandex knocked out Marcel Pigou in the second,
at Sugar Ray Robinson's last fight with Denny Moyer, at the
Jimmy Ellis-Wayne Thornton heavyweight match, and many others.
When society represses aggression as part of the social graces,
a release has to be had somewhere. This is why Ameficans are a
sports-minded people, why husbands irritate wives because of
the time they spend before the television set watching sports
events, particularly football, boxing, and wrestling.

A society that represses aggression must find a collective
release. It is noteworthy that during wartime when aggression
is focused toward an outside foe, like Germany or Japan, the
¢crime rate goes down. Collective aggression or social anger is
going to be satisfied somehow. The strongest argument for the
death penalty throughout history has been in this direction.
News commentators and editors have traditionally called for
retention of the death penalty, conceivably without knowing all
the dynamics of its, but on a emotional basis. <Capital punishment
satisfies social anger for society in the same way watching a
fight releases repressed aggression for me. Revenge is not a
gongilderation in either case. Rather, the draining off of
collective aggression is a legitimate and defensible objective
in the argument for retaining the death penalty.

In summary, the death penalty has never been argued
successfully either way on a utilitarian basis. It is an
emotional issue that emerges from our value system. Emotional
satisfaction in the release of repressed aggression and the
revenge motive are the strongest arguments for it. The issue
defies cold logic.
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Opinions Regarding Application of Capital Punishment

Emotional behavior is translated into public policy
as 11 as intellectual behavior, with the balance shifting
from legislature to legislature, from time to time, and from
political leader to political leader. Authoritarian personali-
ties with strong anti-offender attitudes, punitive approaches
to social problems and controlling policies exist everywhere.
These authoritarian personalities have intense feelin s and
prejudices, are power oriented, and become vindictive These
people favor the death penalty almost automatically, whlle
non-authoritarian people are more tolerant and oppose the
death penalty. Significant personality differences by a
variety of tests show that these two opposite personality
groups differ widely on measures of dogmatism, moral judgment,
and other tests of personality. Further, they permeate the
public and the political leadership. Studies of these authori-
tarian personalities with regard to jury selection have indicated
significant difference between two groups of ]urors from 107
candidates who could return a verdict of gullty in a capital
offense and those who could not.1l There is a tendency for
lesser educated people, including vrison inmates, and some
in the professional. levels requiring exact decisions to be
less tolerant and more authoritarian, while people in the
behavioral and social sciences are more tolerant and less
authoritarian. The authoritarian personalities in society
provide a strong base for capital punishment.

Correctional officers and many directors of corrections
in the United States favor capital punishment. The people
they deal with every day over a period of years frequently
influence long-term correctional personnel who have seen
people come back to prison repeatedly and many from the same
family to view the correctional process as futile. Consequently,
the end result of the death penalty does not appear to them to
be unreasonable.

1OT; W. Adorno, Else Frenkel-Brunswick, Daniel C. Levinson,

and R. Nevitt Sanford in collaboration with Betty Aron,
Marcia Hertz Levinson and William Morrow: The
Authoritarian Fersonality, New York: Harper Brothers, 1950.

llgobert E. Thayer; "Attitude and Personality Differences
Between Potential Jurors Who Could Return a Death Vexrdict
and Those Who Could Not", Proceedinags of the Annual
Convention of the American Psychological Association,
1970, Washington, D. C., pp. 445-446.
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. tarian bases and the strongest arguments have been in the

Inmates have differing views. Generally, inmates
resent the system in which they serve time. Long-time
inmates in non-capital punishment states favor the death
penalty for two reasons. First, it is harder to get a con-
viction in a capital case where the death penalty exists.
Secondly, sentences in non-capital punishment states tend
to be longer for capital cases. On the other hand, inmates
in capital punishment states tend to be against it. In fact,
many make the point that in case &§, capital punishment,
there is a tendency to destroy all the witnesses that might
identify the offender. Prior to the Lindbergh Law, for
example, kidnapped children almost always were returned alive.
The =xperience after the death penalty was provided for
kidnapping in the early 1930's, however, was that very few
kidnapped persons were ever seen alive again.

Since 1930, there have been 3,859 people_executed,
of which 2,066 were black and 1,751 were whitel?, The
person executed more than any o¢ther is the black, indigent
male. Forty-eight whites have been executed for rape since
1930, while 405 blacks have been executed for rape. The
reasons provided for this imbalance have ranged from cultural
deprivation in which a similar number of whites from the
same socio-economic status may have been executed to pure
prejudice.

Conclusions

In conclusion, the arguments regarding the capital
punishment issue have been similar from the debates of Cato
in the Roman Senate in the second centurv B.C. to the recent
debates in the Canadian Parliament. The primary issues are
divided into two groups, (1) the utilitarian and empirical
arguments and the (2) traditional sentiments and beliefs.
Capital punishment has never been successfully argued on utili-

area of traditional sentiments and beliefs. The primary
arguments have been (1) deterrence, (2) elimination of the
Jangerous offender, (3) revenge, and (4) satisfying social
anger. The arguments for revenge and satisfying social anger
have been strongest throughout history. These are the arguments
that have kept capital punishment in Africa, Asia, and the
United States.

L12National Prisoner Statistics, No. 46, Washington, D.C.
United States Bureau of Prisons, August, 1971, p. 8.
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Governci's Study Committee on Capital Punishment

A Statement By The
Florida Parole and Probation Commission
Armond R. Cross, Chairman
August 30, 1972

This is a synopsis of my presentation before the.
study committee on behalf of the Commission on Thursday,
August 17, last.

This agency has not made a policy statement either
for or against capital punishment nor do we feel that it
would be proper to do so for the following reasons: prior
to the supreme court decision in effect abolishing capital
punishment, it was the duty of this agency to investigate
these cases and give a report and recommendation to the
pardon board for their consideration of the issue of commutation
of sentence. These investigations and reports are based on
facts and are unbiased in nature. If the legislature re-enacts
capital punishment laws suitable to the courts; the duty of
those investigations and reports will continue to rest with
this agency. We feel that if we adopt a philosophy for or
against capital punishment the obiectivity of our reports and
recommendations may in the minds of the members of the pardon
board be questionable.

We have just completed investisations of 19 such cases
on death row and our findings micht be of interest to the
committee. Of the 19 all were male, 16 were convicted of
Murder in the First Degree, three were convicted of Rape, four
were white, 15 were black, 10 were convicted more than 10
years ago, three more than three yearis ago and six in the past
three years. The average educational level was slightly
under 9th grade with a spread from no education to 12th grade.
The average age was 33 with the age spread from 19 to 73. All
19 had previous criminal records with 10 having prior assaultive
records. During the investigations, ijudges, prosecutors, law
enforcement officials, and victims or familities of victims
were contacted, their feelings are as follows: The judges in
five of the cases felt that the sentence should be commuted to
life in prison and 11 of the cases that the death penalty should
be carried out, five were either deceased or inaccessible.
Law enforcement officials felt that in two of the cases the
sentence should be commuted to life in prison, in 14 of the-cases
the penalty should be carried out and three were either deceased
or inaccessible. The “rictims or familites of the victims

felt in five of the cases that the sentence.should be commuted

to life imprisonment, in four of the cases the death penalty
should be carried out, in two of the cases they were indifferent
and eight of the cases were either deceased or inaccessible
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, Since 1924 of all the cases commuted from the death
penalty to life imprisonment "total number unknown" we have
paroled 45. The status of these 45 cases may be of interest
to the committee: 21 are still on parole and are doing well,

11 have received full pardon from the vardon board, eight

have died.of natural causes while on parole, one is in prison
as a result of parole revocation, one committed murder again,
drank lye in an attempted suicide and died two weeks following
~his return to prison. One has absconded and a warrant has been
.issued authorizing his arrest, two were killed while in an act

- of vielence. One of those shot his wife and child to death and

then committed suicide with the same gun. The other was killed
by police when they were called to gquell a disturbance and he
rzsisted arrest.

- There has been much discussion in the news media about
life sentences without parole as an alternative to the death

penalty; the agency is in every way opposed to such legislation.

We would not like to see the state divorce itself from the
philosophy that any one may be rehabilitated at a given time
~durin: his incarceration. Such legislation would seem to us
~to do that. There is in fact no such thing as life in prison
without the possibility of freedom. Even if such a law were
pessed. Under a law prohibited parole the release procedure
weald be transferred from the paroling authority to the pardon
~board who has the constitutional authority to grant conditional
wardon, full pardon, commutation of sentence, or authorize
lessening the penalty.

N response to some questions posed by the committee to
me on the 17th, I am attaching hereto some statistical
information with supporting narrative which hopefully will
clarify those questions.

On behalf of the agency, I will be most happy to appear
and answer any gquestions the committee may have at any time.

FLORIDA PAROLE AND PROBATION COMMISSION
PROFILE OF PRISONERS SENTENCED FOR CAPITAL OFFENSES

NATIONWIDE AND FLORIDA STATISTICS COMPARED

From 1965 to 1970, Florida reported 3,661 cases to the
Uniform Parole Reports (UPR) of the National Probation
and Parole Institutes. Of these cases, Florida reported 480
Murders and 77 Forcible Rapes. These 557 individuals had
- eonsistently better per€ormance on Parole during this five year
period than almost all other classes of offenders. (The
exception is "All Other Sex Offenses" ~ See TABLE I). The
following table compares the Florida figues Sfrom TABLE I with
the national fisures from TABLE I,
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FLORIDA NATIONWIDE
WILLFUL FORCIBLE WILLFUL FORCIBLE
HOMICIDE RAPE HOMICIDE RAPE
SUCCESS 98% 97% 983 943
RATE

Success on Parole as used by UPR 1s defined as not being
returned to prison.

Most other cases reported from Florida to UPR have a lower
success rate than the capital offense cases.

SUCCESS RATE

Florida Nationwide
Robbery, Armed 92% 92%
Robbery, Unarmed 92% 02%
Burglary 913 _89%
Vehicle Theft 84% 86%

The preceeding figures are extracted from TABLES I and II. They
show that Robbery, Armed and Unarmed, have only a 92% success
rate for both Florida and Nationwide. The success rate falls to
a minimum with those convicted of Burglary and Vehicle Theft.
Note that generally the Florida success rate on farole is hizhex
than the national average success rate on Parole.

An alternative definition for success on Parocle is that of No
Major Difficulty. This classification considers as unfavorable
those cases continued on Farole even though charged with an
offense or arrested and released, as well as those returned to
prison. The following table shows the nationwide statistics Ffor
Parole Performance using this definition oxrdered by percent
Zavorable.

PAROLE PERFORMANCE )

TYPE OF OFFENSE No Diffi~|Major Dif~ (% Fav~ |[Total

culty ficulty orable o
HOMICIDE 539 _ 54 90.89 | 593
Manslaughter 72 12 ' 85.71 84
Sex Qffense Against Suvenile 129 24 84.31 1153
Aggravated Assault 309 62 (. 83.29 | 371
FORCIBLE RAPE 135 33 80.36 | 168
Alcoheol Offense 36 9 80.00 45
Statutory Rave 87 25 77.68 | 112
Other Sex Offense 50 15 76.92 65
Armed Robbery 813 256 76,05 11069
Other Fraud 48 12 80.00 60
Unarmed Robberv 287 109 72,74 1 396
Prostitution 8 3 72,731 11
Narcotic 0Zfense 256 105 70.91 1361
Theft and Larceny 504 212 70.39 1716
Burglar: 1576 796 66.44 2372
Forgerv and Checks 435 317 57.85 1. 152
Vehicle Theft . 219 162 57.48 1 381
All Other 267 135 66.41 | 402
TOTAL 1. 5447 2191 71.31 (7638
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Chi~Square 324.56 Df=17

Even when this more restrictive definition is used it may
be seen that Homicide cases still have the highest percent
favorable performance and that Forcible Rape still falls

within the top five most favorable performance categories,

TABLES IZII through VIII are the Florida statistics on a year

by year basis for 1965-1970. It should be noted that 1365-1968
represent only a 25% sample while the data 1969-1970 represent
100% of the population. The following table is a year by

year survey of these tables.

PERCENT SUCCESSFUL

, _J YEAR

OFFENSE 1965 1966 ]1967 /1968 1969 [197Q
Willful Homicide | 100 [100 [ 100 98 97 99
Forcible Rape 100 | 100 80 100 100 100

Axmed Robbery 100 97 84 | 94 92 91
Unarmed Robbery 100 92 100 100 93 87
Burglary 83 91 91 S4 94 90
Vehicle Theft 88 92 92 100 85 92

With one exceptional year, 1968, (vehicle theft), persons

convicted of willful homicide have better performance on parole
than all other classes of offenders. Similar performance may be
seen for those convicted »f forcible rapes (except 1967).°

Florida Sub-Samples

A study was made of 128 prisoners sentenced to life imprisonment.
The sample contained 57.1% Blacks and 42.9% whites, of which 7.8%

were female and 92.2% were nale.

The distribution of offenses was as follows:

68.6% Murder in the First Degree
15,6% Murder in the Second Degree
13.3% Rape

2.3% Armed Robbery

The above information is reflected in the following table:

Distribution of Offenses by Race and Sex
BLACK WHITE

Male Female Male Female TOTAL.
Percent oFf Total 37.5 2.3 26.6 2.3 68.7
Murder, 7 48 3 34 3 88
Perxcent of Total 8.5 3.1 3.9 15.6
Murder,ZT 11 4 5 20
Percent of Total 4.7 8.6 13.
Rape 6 _ 11 17
rercent of Total .8 1.6 2.
Armed Robbery 1 2 3
Percent of Total 51.6 5.5 40.6 2.3 100.
Totkal 66 7 52 3 128

22

e A S 5

The following table shows the average age at the time of
sentence and the average sentence served before Parole

release by sex, race, and offense.
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Male Female Male Female
Black White

The average length of time served on sentence before Parole release

is granted is 9.55 years.

When broken into groups by race, the

average lenath of time served on sentence before Parole release
is 9.76 years for Whites and 9.21 years for Blacks.

Sixty-one percent (61%)
average of two-point-two

were distributed as follows:

(2.2)

had at least one previous offense - an

offenses per man. The offenses

Type Black 3 White % Total %
Misdemeanor 29 60.3 7 14.5 36 75
Felony 9 18.7 3 6.3 12 25
Total 38 79.0 10 20.8 48 100

A study of 47 cases commuted from death to life in Florida
since 1924 was made.

- Number Percent
Still on Parole-Loing Well 21 45.
Received Pardon — 11 23.
Died of Natural Causes ’ 8 17.
Parole Revoked 1 2.
Revoked after Offense 1 2.
Absconded 1 2.
Killed while on Farole 2 4,
Suicide 1 2.
Kilied by Police 1 2.
TOTAL 47 99.
89% of these shows success while on Parole release. Only 11%

showed serious problems while on Parole.
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Governor's Committee To Study Capital Punishment
A Statement By
Louie L. Wainwright, Director
Florida Divisicn of Corrections
August 17, 1972

On June 29, 1972, the U.S. Supreme Court effectively
struck down capital punishment throughout the Country in its
decision in Furman v. Georgia in a 5~4 decision.

Naturally, many questions arose concerning the practice
and procedure that could or should be followed in Florida as
a result of this decision.

It is clear that anyone prosecuted on a capital felony
in Florida as of the date of the decision could not possibly
suffer a penalty of death. 1In an effort of our lawmakers
to enact new legislation regarding the capital felony
offenders, certain recommendations have been made within the
general interpretation of the decision in the Furman v. Georgia
landmark case.

It has been recommended that the Florida Legislature
enact legislation making the death penalty mandatory upon
conviction for the premeditated killing of:

l. any law enforcement officer;

2. of any penal institution officer;

3. pursuant to a contract for profit; ‘

4. committed or perpetrated during the commission of
any felony directed against another person;

5. by an assassin or person taking the life of any
state or federal official;

6. committed by a parolee or probationer previously
convicted of first degree murder;

7. of a person in connection with the highjacking of
an alrplane, bus, train, ship or other commerical vehicle.

It has also been recommended that any person convicted of
the crime of rape or a homicide under circumstances not specified
above be sentenced to life imprisonment without parole. It is
regarding the stipulation "Imprisonment Without Parole". I
might point out that this group of professional correctional
personnel are concerned with the rehabilitation of society's
criminal elements, as well as the protection of the law abiding
gitizens. The opinions and feelings contained herein are all
oxpressed with the desire to accomplsih this two-fold mission.

It has been an increasing effort of our criminal justice
gystem to provide equal justice for all offenders. In this
effort there is one fact that is recognized by each and every
agent of this system; that is, all the offenders need help in
order to develop different values, personalities and attitudes
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toward their environment. In view of this fact, it would be Wrong,
in my opinion, to enact a law that would make self-motivation

for lifers impossible, and would exclude them from institutional
proorams of rehabilitation. To remove the possibility of

parole consideration from these offenders would virtually destroy
any hope on their part, as well as the Division's, of ever

getting the needed help to return to society as a productive

citizen. We strenously disagree with a law that would automatically
and categorically deny the benefits of parole consideration to
the lifer.

The seriousness of their deviation is proof that he needs
intensified rehabilitative programs, not a dead end. To groug
all offenders who commit rape or a homicide in on: classification
and say that they will never be able to function in society again
is simply not realistic. We believe the same as the court,
that each individual is innocent until proven guilty, and by
the same philosophy, we believe that each lifer has the right
to be observed by a professional correctional staff in determining
if he or she would, at some point, be a candidate for parole.
Each offender 1s different and responds differently to the
rehabilitation programs. Naturally, there will be certain
lifers that would never be considered for parole. But this
should be determined by the professional evaluation and
recommendation of the Florida Parole and Probation Commission
and prison staff. The Parole Commission can adequately screen
the unde51rables with their 1ncrea51nﬁly professional staff,
thereby leaving the unresponsive offender in prlson The major
point is that the offenders who are motivated to improve will -
have the opportunity to do so, and will have not been subjected
to wholesale "warehou51ng" of human beings.

If these recommendations were made law, it would create
serious problems for the administration and operations of the
institutions. At the present, you could say the number.of
prisoners that fall under this law are few and could be
controlled. It is quite possible that while some juries have
been reluctant to impose the "Death Penalty", they would not
exhibit the same hesitancy in imposition of the "Life Without
Parole" sentence. If you will project your thoughts in the
future, it is obvious that this number will increase and is
certain to create unruly inmates that will be unresponsive both
to traditional disciplinary measures and to treatment programs.

The p0551b111ty of escape would increase to a point that
our present security system could not control it. If you will
mentally place yourself in the place of one of these offenders,
I think you can visualize their feelings of despair.

When the law allows a judge to sentence a human being to
life imprisonment without parole, he actually loads the gun
and cocks it, the discharge will come sooner or later. This
discharge or adjustment to their situation and environment
could be massive escapes, assaulting or killing personnel or
other inmates, taking hostages, or deneral chaos in our prison
system. ,
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An uninformed and inexperienced individual might say,
"When their behavior becomes manifested, confine them in cells."
The professional correctional worker knows that this only creates
problems. However, if the no-parole law is passed, this would
e the position we will be forced to take. Can you imagine the
mental wroblems that will be encountered in the future if
«risoners are confined in single cells for the remainder of their
natural 1life, with no hope of parole.

"t is certain that inmates who would be housed separately
in maximus gecurity areas without any hope of parole consideration
wonld zreate a vicious, ruthless individual. Regardless of the
offender's crime, he is still a human being and reacts accordingy
to hig surroundings. Even a prudent man should realize that
inhuman treatment evokes a savace reaction.

The overwhelming majority of the staff support the position
againgt 1i9e imprisonment without benefit of parole. They feel
it would not only create a threat to staff, but also to the
inmates. Other inmates who have expressed themselves on this
subrect are also almost unanimous 1n opposition to the no-parole
concept from the standpoint of their own safety. We have a
responsibility to create an orderly and safe environment for
ouxr short term offenders.

Additionally, most of the staff feel that the provision
does not take into consideration the possibility that even the
wont gorious offender may change over a period of time. The hope
for parole some time in the future may certainly be a motivating
factor in this change. ‘

It is my opinion that the State has the opportunity and
responsibility to provide adgquate treatrent programs for all
affenders, instead of permanent warehousing for these particular
offenders.

We feel that the life offender deserves the opportunity
to improve and show us and the Parole Commission that they can
re~enter society and be productive. In view of our rehabilitative
effort, it 18 not realistic to blanket these offenders with the
no-parcole law.

¥ the no-varole recormendation is made law, it will have
a4 harmful e“fect on the inmate's behavior, causing serious threat
to persenal safety, to both inmates and officers. It will cause
inereased threat to the community due to the higher escape
poanibilities. The prison system would be adversely affected in
its adminigstration and owneration.

- The ultimate end of the no-parole law would be to see the
end oY Death Row and the establishment of "LIFE Row".
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Governor's Committee to Study Capital Punishment
A Report Submitted By
Commissioner William L. Reed
Florida Department of Law Enforcement

Pregsentation Outline

Definition of Capital Felony
List of Capital Felonies
National UCR Program
Florida UCR Program
Reporting Procedure
Verification
UCR Statistics and Capital Crimes
Murder
Rape
Assaults on Police Officers
Court Disposition Information

DEFINITION OF CAPITAL FELONY

Chapter 775.082(1), Florida Statutes (Enacted-1971):

A person who has been convicted of a capital felony shall bg
punished by death unless the verdict includes a recommendgtlon
to mercy by a majority of the jury, in which case the punishment
shall be life imprisonment. A defendant found gullty by‘the
court of a capital felony on a plea of guilty or when a jury

is waived shall be sentenced to death or life imprisonment, 1in
the discretion of the court.

There are five capital felonies in Florida:

The Capital Felonies

1. Chapter 782.04(1), Florida Statutes (Enacted-l921):

The Unlawful killing of a human being, when perpetrated'from a
premeditated design to effect the death of the person killed or

any human being, or when committed in the perpetration of or in A
the attempt to perpetrate any arson, rape, robbery,'burglgry,
abominable and detestable crime against nature or kldnapplnq, shall
be murder in the first degree and shall constitute a capital
felony, punishable as provided in §775.082.

2. Chapter 790.16(1), Florida Statutes (Enacted~-1933)

It is unlawful for any person to throw any bomb or to shoot or
discharge any machine guns upon, across oOr along any road,‘
street or highway in the state, or upon ox across any public
park in the state, oOr in, upon or across any public place ‘
where people are accustomed to assemble 1n.the state. The casting
0f such bomb or the discharage of such machine gun 1in, upon Or
across such public street, or in, upon oOr across such pgbllc
park, or in, upon or across such public place,_whethe; indoors
or outdoors, including all theatres and athletlc‘staQLums,

with intent to do bodily harm to any person O with intent to
do damage to the property of any person, shall be a capital
felony, punishable as provided in §775.082.
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3. Chapter 790.161, Florida Statutes (Enacted-1959):

It is unlawful for any person to thorw, place, discharge, oxr
arvtempt to discharge any destructive device, as defined

herein, with intent to do bodily harm to any person or with
intent to do damage to the property of any person, and any person
convicted thereof shall be guilty of a felony and punished in
the following manner: (1) When such action, or attempt at such
action, results in the death of the person intended, or any
person, the person so convicted shall be guilty of a capital
felony, punishable as provided in §775.082.

[Chapter 790.001(4), Florida Statutes]: (4; "Destructive Device"
means any explosive, incendiary, or poison gas bomb, grenade,
mine, rocket, missile, or similar device; and includes any type
of weapon which will, or is designed to or may readily be
converted to, expel a projectile by the action of any explosive
and has a barrel with a bore of one half inch or more.in diameter
and ammunition for such destructive devices, but no including

- shotgun shells or any other ammunition designed for use in a
firearm other than a destructive device. "Destructive device"
shall not include: (A) a device which is not designed, re-
designed, used, or ihtended for use as a weapon; (B) Any device,
although originally designed as a weapon, which is redesigned

50 that it may be used solely as a signaling, line-throwing,
safety, or similar device; (C) Any shotgun other than a
gshort~barreled shotgun; or (D) Any nonautomatic rifle (other
than a short-barreled rifle) generally recognized or particu-
larly suitable for use for the hunting of big game.

4, Chapter 794.01, Florida Statutes (Enacted-1868):

Whoever ravishes and carnally knows a female of the age of

ten years or more, by force and against her will, or unlawfully
or carnally knows and abuses a female child under the age of
ten years, shall be guilty of a capital felony, punishable as
provided in §775.082.

5. Chapter 805.02, Florida Statutes (Enacted-1909): ,
Whoever, without lawful authority, forcibly or secretly confines,
imprisons, inveigles or kidnaps any person, with intent to hold
such person for a ransom to be paid for the release of such
person, or any person who aids, abets or in any manner assists
such person in the confining, imprisoning, inveigling or

kidnaping of such person, shall be guilty of kidnaping a person,
which constitutes a capital felony, punishable as provided in
§775.082.

The five capital crimes are: (1) first degree murder - premeditated
or felony-murder (2) bombing, machine gunning (3) destructive
devices (4) forcible rape (5) kidnaping for ransom.

The following data are derived from the Florida Uniform Crime
Reports Prodgram,
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Criminal Homicide ~ Murder

Murder is defined as the unlawful killing of a human
being. Any death due to a fight, argument, quarrel, assault
or commission of a crime is included, This index offense is
scored by police on the basis of their investigation without
regard to findings of a court or jury or the decision of a
prosecutor. Traffic deaths, caused by the negligence of
someone other than the victim, are not included here, but are
counted under manslaughter. Attempts to kill and assaults
to kill are scored as assaults and not as murder. Suicides,

accidental deaths, and justifiable or excusable homicides are
also excluded.

1971 - SUMMARY ANALYSIS

* A total of 932 murders were reported by law enforcement agencies
in Florida for the months January through December, 1971.

* Murders accounted for 2.4 percent of all violent index crimes

and 0.3 percent of all index offenses.

* The murder rate for the reporting period was 13.2 per

100,000 population.

A total of 840 murders were cleared by arrest or exceptionally
cleared, amounting to a 90.1 percent clearance rate statewide.

The age group accounting for the highest percent of persons
arrested for murder, 14.3 percent, occurred in the 25 to 29

age category. Male accounted for 76.9 percent of all persons
arrested for murder. . ‘

* 30.3 percent of all persons arrestédﬂfor murder were White,
68.4 percent were Negro and 1.3 percent were of other races.

* 39.2 percent of all murder victims were White, 59.4 percent
were Negro and 1.4 percent were of other races. 75.6 percent
of all murder victims were male.

* Pirearms were employed in 68.1 perceht of all reported murders.
The use of a knife or other cutting device was involved in 17.1
percent oi the murders.

* The murder of one family member by another accounted for 280,
or 30.0 percent, of all murders. Of these 280 murders, 63.6
percent resulted from one spouse killing the other.

* Lovers quarrels or lovers triangles were involved in 11.6 percent

of all murders. Persons killed by felons during the commission
-.of a felony accounted for 6.7 percent of all murders reported.
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Of value in the UCR Murder statistics is the breakdown
” by circumstances. An analysis of this breakdown indicates
*PERCENT BY DAY those murders which are likely to be capital crimes: (1) Murders
OF THE WEEK which were the result of a‘serious felony (Burglary, Rgbbgry,
l ‘ Rape, etc.) or where the killer was not known to the victim and
AND {(2) Murders where the circumstances, motive or murderer is
BY TYPE OF unknown. Other murder categories are typically crimes of
WEAPON USED passion or seldom involve premeditation (e.g., domestic
arguments, bar fights, arguments, etc.).
Januery - December ' Percentage of all Murders Circumstances of Murder
1971 ' ,
38 Domestic; usually argument;
- Family, Husband-Wife, Girlfriend,
OTH%ﬁ Boyfriend
10.7%
' 20 Argument or fight (e.g., over
gambling)
i 11 Victim of felony (B&E, robbery,
; S ' , : rape, etc. - where killer probably
PENCONAL ,ShOTQUN ' unknown to victim)
: lands, Vists, Feut,Gie) 6.7% _
(H ' ' : r ‘ 10 Unknown circumstances, motive or
LA .
17.7% . 8 Felon killed by police or citizen-
. . ‘ . victim
i - T 8 Bar fight or drinking involved
\ i li il' 3
SUNDAY § }Hz H }m | 19.2% o2 Child killing (beating, etc.)
T ‘ 2 Argument about money
MONDAY H 11.9%
. 1 Prisoner vs. Prisoner
. TUESDAY E % 11.0% Circumstances likely to be capital felony murders
: X Number of Murders Percentage of All Murder
. WEDNESDAY || C . e e ' , S,
WEDNES S 103 113 - Victim of Felony
. ! T : (Burglary, Robbery,
o 1y :
; ~ 1 - Rape, etc. - where
THURSDAY | killer is probably
' y . | o unknown to victim)
FRIDAY % 14.5% 93 - 10% . Unknown circumstances
ATURDAY IHIHNR gl i .{!Hla!‘ﬁ 25.3%
: S A l { Hjr} IS 196 21%
¢ | 4
UNKNOWN Hm 0.0% ‘
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Out of 932 Murders in 1971

4 Resulted from arguments arising out of traffic accidents
1 Resulted from an argument over a parking space

Murder by Circumstance - Percent Distribution - FBI - 1970

Region - Southern States

Spouge killing Spouse -~ 13.8

Parent Killing Child - 2.2

‘Other Family Killings - 8.8

- Romantic Triangle and Lovers Quarrels - 8.4
“Other Arguments -~ 46.0

Known Felony Type - 46.0

Known Felony Type - 13.9

Suspected Felony Type —- 6.9

FORCIBLE RAPE

Forcible rape is the carnal knowledge of a female forcibly and
against her will. For the purpcses of Uniform Crime Reports,
rape is divided into two categories: (1) rape by force; and
(2) attempted rapes. Carnal abuse without force (statutory
rape) and othier sex offenses are not counted.

LQ?I - SUMMARY ANALYSIS

* A total of 1,708 forcible rapes {including attempts) were
reported by law enforcement agencies in Florida for 1971.
1,191 were rapes by force and 517 were attempted rapes.

% Porcible rapes accounted for 4.4 percent of all violent
crimes and 0.6 percent of all index offenses reported.

% Approximately 46.9 out of every 100,000 women in Florida

were reported as rape victims. .

* A total of 1,089 forcible rapes were cleared by arrest or
axceptionally cleared, amounting toc a 63.8 percent clearance
rate statewide.

* (4.1 percent of the reported arrests for forcible rape during
1971 were of persons under the age of 25.

* 44.3 percent of all persons arrested for forcible rape during
197)1 were White, 54.3 percent were Negro and 1.4 percent were of
otheyr races,

Bombing, Machine Gunning, Destructive Devices
{JCR statistics on these urimes are unavailable as UCR categories
overlap in this area.

Kidnaping for Ransom
JCR statistics on this crime are unavailable as UCR categories
overlap in this area.
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BOMBING INCIDENTS - FLORIDA -~ 1971

Month Number of Bombings or Bombs Discovered Injuries ox Deaths
Janunary 11
February 11
March 14
April 10 5 injuries
Mav 3
June 42 2 injuries
Tuly 3
August 5
Geptember 15 _
Cctober 6 1l death
November 2
December 1
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* 80 Total firebombs or 1ncendlary devices
* one time explosive device used in $600,000 bank robbery
* Maiority of firebombs involved businesses and private homes-

ASSAULTS ON POLICE OFFICERS

3 law enf orcement oFflceYs were kllled in the line of duty involving
. criminal acts in 1971.

2:.823 law enforcement officers were reported assaulted in the

line of duty. Of this number, 42.1 percent sustained physical
injury to some degree.

The rate of assaults on law enforcement officers was 23.8 assaults
for every 100 sworn officers.

DISPOSITION QOF PERSONS CHARGED - 1971

Total  ADULTS GUILTY Acquitted or Referred to Other
Persons Of of Otherwise Juvenile Court (Pending
Oifense Charged Offense Lesser Dismissed Jurisdiction etc.)
Charged Offense S ‘ ’
" Murder 692 132 97 118 27 383
Forcible :
Rape 645 103 48 140 - 59 322

PERCENTAGE ANALYSIS

0f those Ffinally disposed of during 1971 (excluding "Referred
to Juvenile Court Jurisdiction” and "Other").
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MURDER : 38% Guilty as Charged
a 28% Guilty of Lesser Offense
34% Acquitted or otherwise dismissed

RAPE: 35% Guilty as charged
17% Guilty of lesser offense
48% Acquitted or otherwise dismissed

100%
CAREERS IN CRIME -~ FBI STUDY
Fregquency of Charges
Charge Arrested Number of Average Number of (¢ of total subiects)
For in 1970 Subjects Charqes During Career One Two Three Four
: - or More
Murder . 271 4 22 20 14 - 44

Rape 186 : 3 ‘ 36 21 . 14 29

Statistics are like alienists~-—--they will testify for either side.
F. H. LaCGuardia in. LIBERTY, May, 1933, :

MINUTES
Governor's Committee to Study Capital Punishment
: County Commission Board Room
Hillsborough County Courthouse
' Tampa, Tlorida
September 9, 1972

Committee members present: E. Harris Drew, LeRoy Collins,
Robert M. Johnson, Jim Williams, L. E. Brown, Ernest E. Mason,
Harold M. Stahmer, Mrs. Bronson Thayexr, Richard Earle, Jr.
Louis de la Parte, John E. Mathews, Tr., John M. McCarty.

Members absent: C. Farris Bryant, Jesse J. McCrary, dJr
Beth Johnson, Gwen Cherxry, Welborn Daniel.

!

Advisory Cormittee members present: James T. Russell, Virgil
Mayo, Raymond Marky, Charles W. Ehrhardt.

The meeting was called to order and members were welcomed

‘by committee chairman, E, Harris Drew.

The schedule for the remaining meetings was confirmed
and it was proposed that arrangements be made by the staff for
bus transportation from Jacksonvyille to Raiford.

45




The first presentation on this program was offered
by Raymond Marky, Assistant Attorney General. Mr. Marky
Adiscussed the opinions recently rendered by the Supreme
Court revarding capital punishment. Zarticular emphasis was
placed on the current discretion of 3judges and jurors. It
was the position of the Attorney General's office that
capital winishment should be reinstituted under certain
circumstances. Under the Attorney General®s proposal,
death would be mandatory on conviction in certain
homicides, such as, law enforcement officers, guards, other
inmates, etc. (Statement attached)

The NBC movie entitled "Thou Shalt Not Xill" was shown
to the committee,

The next presentation was by Dxr. E. Freston Sharp.
Dr. fhaxp Ffavored total abolition of capital punishment, and
rited as reasons the following: After abolition of capital
gnishment in several other countries, the homicide rate
rdocreased siqanificantly. In America there is no consistent
rariaricn in the homicide rate between states which have
canrtal punishment and states which have abolished capital
- punishment. Dr. 3hary also emphasized that imprisonment

15 adeguate protection for society. In one study, 72.2%
of all murders committed involved versons who were well
acruainted or relatives. )r. Sfharp also reminded the committee

that the posture of Florida at this point is not whether to
resove capital punishment from our books, but rather whether
to reinstate it.

Virgil Mayo next made a presentation representing the
"ublic Defenders Association. Mr, Mayo had polled the
public defendexrs throughout the state and had also met with
them in reward to his study of the capital punishment issue.
The fublic Defenders Association recommended strongly that
the death penalty not be reinstated. They also strongly
oppose life sentences without the possibility of parole. In
regard to life sentences, Mr. Mayo suggested the following
alternatives:

1. 7Those sentenced to life imprisonment should serve a
minimum amount of time as established by law before the
possibility of parole.

2. *Parole could only be granted after public hearings.

3. Tarole could only be 7ranted as a matter of
exeentive clemency.

In the event that capital punishment should be reinstated,
the public defenders recommend that there be no mandatory death
provisions, and that the offense of rape not be classified as
a papital crime. (Statement attached)
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capital punishment were: W. R. Moorer, Dr. Heinrich Eichhorn-
Von-Wurmv, Iran Wishard, and Sergio DeLaPaz. Dr. Vernon Fox
presented to the committee croups of expert witnesses who
would sreak in favor of ‘capital punishment and against

capital punishment. The committee voted to allow Dr. Fox

to arrange for expert witnesses for the remaining committee
meetings, havinz one proponent and one opponent at each
meeting.

The committee voted to invite State Attorney Richard
Gerstein to speak at the meeting which will be held in Miami
on September 30.

The meeting was adjourned to meet September 16, 1972,
at 9:00 a.m. in Pensacola, Florida.

A STATEMENT BY ATTORNEY GENERAL ROBERT SHEVIN

On June 29. 1970, the United States Supreme Court
in the case of Furman 7. Georgia, 40 LW 4923, reversed
the death sentence imposed uron William Furman and Lucious

"Jackson.

The Court did not do so on the ~rounds that the death

sentence was "cruel or unusual" ver se nor did it conclude

the death sentence was "cruel and unusual" as applied to the
facts and circumstances of the cases then being considered.
The Court's action was rather based upon the conclusion

that "the system" itself was unconstitutional because it
conferred upon the juries and/or judges the power to
indiscriminately sentence a person to death or to life im-
prisonment and that experience demonstrated juries did so
whimsically and freakishly. The system according to the
majority allowed the fact finder to impermissibly discriminate
against certain individuals and thus constituted a deprivation
of equal protection implicit in the prohibition of cruel and
unusual punishment provision of the Eighth Amendment. The
"system" condemned, of course, was Georgia's statutory
provision authorizing the jury to recommend mercy, thereby
avoiding the senténce to death.

As I stated in my Memorandum of July 7, 1972, because
Florida employed the same lecal procedures in capital cases,
Furman v. Georoia affected everyone sentenced to death in Florida
and was applicable to all those on death row at the Florida
State Prison to the extent that it .emoved, as a possible
sentence, the sentence of death. The rlorida Supreme Court
in Donaldson v. Sack, decided on July 17, 1972, and in the more
recent case styled Warren v. State, decided on uly 28, 1972,
so held in ordering the cause remanded for entry of a life
sentence in accordance with Furman v. Georglia. Moreover, on
August 1, 1972, United States District Judge Charles Scott,

47




declared the death sentences imposed by the various Circuit
Courts of this State illegal and unconstitutional, remanding

theit to the state circuit courts for imposition of appropriate
sentences.

Accordin~ly, unless the United States Supreme Court
arants Georgia's Petition for Rehearinag, which is presently
pending~-an event I consider highly unlikely~-there is
presently no way by which an individunal can be tried on a
capital felony or sentenced to death.

™n light of the foregoiny, the immediate gquestion
is whether there are any circumstances under which a death
sentence may be imposed and lawfully enforced. Assuming
1t can, it must then be decided whether Florida ought to
restorp this form of punishment as the penalty for the
sommission of crinme; and, if so, under what circumstances
should it be so prescribed.

A¥tor zarefully readin¢ the separate opinions of all

Cfive jastices concurring in the Court's judgment, it is my
conclusion that the Legislature may lawfully enact legislation

restorins capital punishment as an available state penalty.
This con~lusion is derived from the fact that only Justices
Brepnan and Marshall were willing to state unequivocally that
the death penalty was unconstitutional per se. Mr. Justice
White noted that a mandatory death penalty for first degree
murder, “or a more narrowly defined category of murder
or for rape would present a different issue than the one
decided by Furman. Moreover, Mr. Justice Stewart, althouah
“-ndina it unnecessary to answer the question specifically
ra‘erred to lewislative enactments in other states imposing
a mandatery death sentence under certain enumerated circum-
stanges. wn doing so Mr. Justice Stewart observed that he
gould not agree that retribution~-one of the objectives served
by the death penalty--is a constitutionally impermissible
ingredient in the imposition of punishment. Indeed, Justice
Jtowart suggests it may well be necessary to avoid anarchy,
self-helyp, rigilante justice and lynch law.

n light 0f the position taken by “ustice 3tewart
and .ustice White, a statutory scheme that effectively
vemoves the »urv's ability to whimsically choose between life
and death o% the accused, will satisfy the demands of the
" Bighth Amendment to the Constituntion. Obviously a mandatory
death sentence upon conviction of a specific crime will remove
the impediment condemned by Furman. Arguably, something less
may likewise satis’y its requirement, such as conviction of
murdey in the “irst deqgree together with a finding of fact that

certain angqaraveting circumstances were involved in the homicide.

The Findinzs of aggravation might well be determined in a
bifurcated trial proceeding, Quite obyiously, the degree to
which any given statute may pass constitutional scrutiny varies
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with its derree of narrowness and application. I would, however,
like to emrhasize that Furman v. Georgia has not impaired and
does not vrevent the enactment of lerislation calling for the
death venaltv so long as such legislation is framed in such a
way that the determination of said penalty is not left to the
unbridled and unfettered discretion of the jury or judge.

Not only is it my opinion that the Legislature may lawf?lly
provide for the imposition of the death penalty, it is my considered

4udcment that it should do so for certain types of homicides.

After much consideration and deliberation, it is my recormrendation
that the Levislature enact legislation makini the death genalty
mandatory for the premeditated killino:

1 0f any law enforcement 2filcer;

2 0f any venal institution officer;

2, Tursuant to a contract for vrofit:

4. Committed or perpetrated during the cormission of
any “elony directed against another rerson;
5 B an assassin or werson takiny the life of any
state ox federpl official; '

6. Committed by a parolee cr probationer PreviousLy
convicted of first degree murder;

7. OFf a person in connection with the highjackinc
of an airyplane, bus, train, ship oxr cther commercial vehicle.

While there is evidence which sugcests that the
death penalty does not deter the commiss:ion of homicides
genevally, I do believe that the death penalty can and does
Gt as. a deterrent to cer’ iin types of homicides. The death .
renalty probably has 1Itt.e or no deterrent effect upon the
rumber of homicides committed out of anger, jealousy or
hatred because the perpetrator is, at the time of the crime,
either in such a state of mind that he is incapable of, or
prevented by the circumstances, from considering the consequences.
This is not"true, howevér, with regard to the colq blooded
homicides such as contract killings or assassinatlons. if a
robber or racist or kidnapper knows the penalty will be the samne
~erardless o whether he kills his wictim is he not encouradged
to eliminate a potential witness against him? The answer, of
course, is clearly yes, Surely some persons avo+d killing their
vietims because they know the conseguences of doing soO. It
is mv view that if one innocent law abiding citizen's life 1s
spared because of the existence of the death penalty then that
is sufficient justification for its adoption.

Moreover, I would recormmend that any person convicted
of the crime of rape or a homicide un@er gircumstan;es not
specified above be sentenced to life imprisonment without
parole or at least until the person so gonvlcted has served
twenty calendar years of his texrm in prison.
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There are those who suggest that this is unduly

harsh and will create a different tyre of inmate, posing
inzreased security problems and risks to institutional
cugtodians., First, this is why I recommend that the

killiny o a nenal officer by an inmate be punishable by
death, Secondly, 1f it creates additional security problems
the solution is not to release dangerous felons to plague
society, but to provide the Division of Corrections with
additional personnel to cope with thisg hazard. It is my
balia® that our f£irst oblizaticen is to protect society at
lars~ and that a life sentence should be +Hust that.

n =zlosing, 7 wish to thank the merbers of the
Comm ttee "nr allowin~ me the opportunity to appear this
morning and to extend the continued suwport and assistance
o my offire to the Committee. Thank you.

GOVERNOR'Y COMMTTTEE TO STUDY CAPITAL FUNISHMENT
A FTATEMENT B. VIRGIL 7. MA{O, PRESIDENT
+ LORIDA TUBLIC DEFENDZRI ASSOCTATION REPORT

Uren beins notified and reguested to serve on the
torertnerts Comnttee to Study Capital Tunishrent, 7, as
"ragident o° *he Florida State "ublic Defender Association,
irmadliately called a special meetiny of the elected Public
Defoenders or their authorized representatives. Although the
Tlorida State Fublic Defender Association's membership consists
0f the elected Public Defenders as well as Assistant “ublic
De"enders and “nvestigators, alli of whom have authority to
cast wotes on mattere concerning the Association’s policies and
nositions, it was imwvossible, in view of the limited amount of
vimag, to havre a full meeting and attendance of all the
Agsgociation memberxship. The meetine of the Tublic Defenders was
held in Tamwa, Florida, on September 7, 1972, and after a full
discussion the members present voted to make the Zollowing
recommendations to the Committee:

1. That the death penalty in any form as a criminal
punishment in florida not be re-instated.

2. Assuming the Legislature of Florida were to. determine
that the death renalty should not be re-instated in some or
all of the existine capital felonies, there should be no
mandatory life sentences without bene<it of rarole. As an
alternative to a mandatory life sentence without parole, the
Leasiglatire should consider the followinsg:

fa} L.f» imprisonment with a substantial minimum amount
2¥ time served vrior to consideration for varole.

() Life imprrisonment with parole only after public
haearinws by the Parole Commission.

(¢} Life imprisonment without parole but with the
prpertunity for executive clemency.
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3. Assuming that the Legislature of Florida determines
that the death cenalty should be reinstated in some or all
of the existinz capital felonies, we recommend as follows:

(a) That there be no mandatory death penalty.

(b) That there be no death venalty for the crime of

{c) The term "pre-meditated" as an element of first
dezree murder should be re-defined,

() The death penalty should not be 1mposed for
kidnappiny for ransom except in the event the ~rictim dies at
the hand of the perpetrator of the kidnapping.

{e) In the event the death ;enalty is re-instated as
a penalty Tor felony murder, felony murder should be re~defined
to exwclude the following: '

{1} Accidental deaths occurrine during the commission
ot a felony.

{2) A killins by sovecne other than the individual
rervetrator of the killin-.

(£} In the “tatute renard.ny ‘irsbombincs and machine
sunnin~s, the death cenalty should not be imposed except in
cases where a death or deaths are in-rolwved,

{a} There should be full appellate review of the
sentences by the Supreme Court of Florida in all cases where
the death venalty has been imposed and the Supreme Court should
have the authority to reduce the sentence.

4. Zf the death penalty is re~instated, the Association
recormends the bifurcated trial procedure crovided by the
statute to become effective October 1, 1972,

5. The guestions as to whethex or not executions should
be carried out within the county in which the crime was committed
and witnessed by a local jury was discussed. This was not on
the agenda as originally established for our meeting, but a
coll will be taken and this committee advised of the results,
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MINUTES
Governor's Committee To Study Capital Punishment
Escambia County Health Department
Auditorium
Pensacola, Florida
September 16, 1972

Committee Members Present: E. Harris Drew, LeRoy Collins,
Harold Stahmer, Ernest Mason, Jesse McCrary, Stella Thayer,
Jim Williams, Robert Sohnson.

Committee Members Absent: C. Farris Bryant, Sohn Mathews, Jr
Richard Earle, Jr., John McCarty, Beth Johnsion, Louis de la Pa
C. Welborn Daniel, L. E. Brown, Gwen Cher:w.

[

Opening remarks were made by the Chairman, E. Harris
Drew, and Judge BErnest Mason. The Chairman read selected
parts of the executive order for the benefit of the citizenry
present.

Chief® D. P. Caldwell of Pensacola addressed the
Committee. He felt that the death venalty should he reinstated
because: (1) of its deterrence (the fear of which keeps people
from committine crimes that they would otherwise commit, and
(2) the resulting feeling of security by the citizens.

Chief Caldwell felt that capital crimes should include
murder of Police, public officials and prison gquards, as well
as foxr taking the life of a victim in a robbery or kidnapping,
mass killings through arson or bombing, and rape of a child.
He concluded his remarks with the feeling that the state must
work out a way to ensure a swift execution.

Sheriff Royal Untreiner presented the position of the
Florida Sheriffs Association which strongly favored the
reinstatement of the death penalty. A primary concern of the
Assoclation was for murder of public officials, police officers
and prison officials and staff, but also favored reinstatement
for murder, rape, kidnapping, skyiacking, etc.

Austin MacCormick, Executive Director of the Osborne
Association (New York) then was called on to present his
discussion of capital punishment. Mr. MacCormick discussed the
historical application of capital punishment within the armed
services as well as generally within the U.S.

His arguments, addressed against the death penalty,
revolved around several negative factors:

{1) the rmoral issue 1s not relevant. since historically

the sanctity of human life has never prevailed in the actions
of the individual or the state;
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(2) the deterrence argument cannot be supported either way;
and Fl 2"

(3) the death penalty cannot be utilized because of
requirements for due process which can postpone execution
indefinitely, and the consequential emphasis on civil
liberties and legal technicalities as practiced by lawyers.

The committee was then addressed by Dr. ¥eter Lejins of
the University of Maryland who outlined the three possible
approaches to the issue of capital punishment.

(1) Religious convictions, moral or humanitarian
arguments--Dr. Lejins felt that these arguments were far too
individualized and often based solely on bias.

(2) Public sentiment, sociatal consenous arguments—-These
argunents are too often based on misinterpretation of data and
bias® of groups.

(3} “ocial Science argument--Dr. Lejins felt this to be
the only walid approach, and presented the following points:

A, Capital punishment is not important from a crime
control standpoint due to uncertainty and lack of swiftness
in utilization.

B. Social Science argues that punishment can be effective
as a deterrent if its application is swift and sure.

C. The statistics on the effectiveness of capital
punishment are inconclusive. As a result, the statistical
arguments cannot be made either way.

D. The basic argument which can be made for utilization
of capital punishment is individual punishment and social
protection through elimination of dangerous persons.

Dr. Lejins concluded that under present conditions reinstatement
of capital opunishment would not have any effect either way.

He suﬂqested that the legislature must work out the certainty
and swiftness factors if reinstatement is to be effected.
(Statement attached)

The Committee then heard statements from members of the
public, s”mmarlzed as follows:

Carl T. Hoffman - reinstatement

Rev. George C. Miller -~ reinstatement
Emily Wideberg - reinstatement

Jonte Haviland Pryor - -abolition
Zanice Burnes -~ reinstatement

Ernest A. Gordon - abolition
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Jaul M. Bookout -~ reinstatement

Mrs, 2hilip C. Schultz - reinstatement
Rev. Bob Tidwell - reinstatement

7red T. Ratchford, Jr. - abolition
Marsaret Woerner - abolition

Charlie T. Taite - abolition

Terome Carlos Brye - reinstatement

Jim Leath - reinstatement

Carpl Ann Marshall - reinstatenent

)r. Ruby Gainer - reinstatement

' The committee was adjourned by the Chairman to meet
“epteriber 22 in Jacksonville.

Jovernor's Committee to Ztudy Capital ?unishment
» Statement by Feter P. Leijins

This statement is prepared in response to the guestion
whother capital mpunishment should be used in the United States
or «honld be abolished. This guestion is usually amplified
I inegiirine into the reasons why the one or the other course
oY action is beinn recommended.

.tk is assumed that the current debate on this topic
in this country is well known, as well as the present status
of ¢carital npunishment in the United &States: no executions
whatsone ey have taken place “or four consecutive years. with
the three »nreceding vears having less than 10 executions per
vear, {to be exact 2, 1 and 7 respectively). The number of
nrisoners under sentence of death on December 31, 1970 was
608. The Suuveme Court opinion of Zune 29, 1972, held that
in three cases referred to that Court, the death penalty
constituted cruel and unusual punishiment in violation of
the Eiahth and Fourteenth Amendments. But all nine .ustices
filed separate opinions, five in surport and four dissentin<.
At the c¢lose o7 1970, capital punishment was illewal in nine
ftates and had been almost totally abolished in another five.

The reasons advanced for the retention or abolition of
capital punishment fall into several categories: first,
relisious, moral, humanitarian or other principles which cause
A rerson to espouse the cause of abolition of capital punishment;
two. the allesed public sentiment; and three. the effectiveness
or ineffectiveness of the death penalty in crime control and
prevention as ascertained by scientific data and research.

The present statement does not concern itself with the
relivious, moral, humanitarian and other value judgments. It
is assumed that people are entitled to their own beliefs in
these areas, and if they hold such heliefs and act on the basis
thereof, there is really not much one can do about it. Only
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two comments are in order in this connection: 1. the
misrepresentation of facts which is often used to convert
others to one's beliefs should be unmasked, even if the
rizht to one's beliefs is to be maintained; 2. if there
are demonstrable negative factual consequences of volicies
based on such beliefs, it should be leritimate to point
this out.

‘ Somewhat akin to the appeal to the moral etc. grinciples,
1s the much less explicit and much more vaque reference

to the presumable chance in the attitudes of the population.
This i1s often expressed in such generalities as "the people
now simply demand more severe punishment"; or "the peoprle
now are simply opposed to the death penalty because they leel
that it is abhorrent, inhuman, etc." Two caveats might be
exrressed in this connection with rerard to this type of
armrnentation. One, is it sure that popular opinion is
accurately reflected? and two, if the popular opinion is
based not only on axiomatic value judgments but allegedly
also on facts, are these Facts correct® Finally -~ and this
is perhaps the most important consideration - to what extent
are popnular sentiments to be considered in the case of
technical knowledge., We would hardly consider polling cublic
attitude regarding the e<fectiveness of some chemical in the
treatment of cancer in order to determine whether the
chemicsl should be used or not. Rather, the opinions of
competent medical researchers would be sought. Similarly,
then, why should public opinion be a determining factor in
the issue of capital punishment within the system of crime
control, or should it, rather, be a matter of expertise of
orofessional personnel in terms of our modern social science’

And this leads to the third category of reasons for
or against capital punishment; namely, the factual evidence
of its effectiveness in crime control. This is the only type
of consideration with which this statement concerns itself.
In view of the circumstances under which this statement is
being prepared. all references can be only very brief and
general.

1. This writer does not believe that the death penalty
is an important issue fro~ the point of view of crime control
in this country uand at tine present time. Either because of
emotional involvements or because of faulty assumptions, the
problem has been blownup out of all proportions. In punitive
crime control in general the main issue is not the severity
of punishment, but the certainty of punishment, which is a
fact denied by few. In the United States presently, for the
thousands of offenses for which capital punishment is threatened,
it is actually pronounced in only an infinitesimal fraction
of cases. And in a very hich percentage of those few cases,
the sentence is changed to another form o¢f punishment on appeal,
through pardon, etc. And in the final analysis ~- at least in
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the last four years ~- nobody gets executed anyhow. How can
anyone claim that in a situation that can be justly described

by the fact that regardless of what one does, it is impossible

to get executed in the United States, it would make much
difference if a pronouncement were made that the death penalty
has been completely removed. An additional factor is the

length of the total trials in capital cases. Let us not

forget that besides the certainty of punishment, it is the
celerity or swiftness of punishment that the students of punitive
sanctions usually single out as the most important characteristic
of punitive crime control. Statistics tell us that the mediun
time in custody for those sentenced to die was three years as

of December 31, 1970. Everybody remembers the fairly recent

case of a murderer who was finally executed after 12 years of
¢riminal proceedings., The issue of the death penalty has

baecome so confused and is so lacking in clear-cut pelicy, that

it ie a maximum of naivete to think that either the continuation
of the present situation or the complete abolition of that
penalty would have any sizable effect on criminal behavior.

The death penalty could actually gain significance
only 1f it were applied much more frequently, with much
gqreater certainty, and with much greater speed than has been
the case in the several last decades in the United States.
Only then could it potentially become an important factor in
controlline criminal behavior, provided, of course, this has
been proven throuch accurate data and research.

2. This writer considers that most of the alleged evidence
that the death penalty does not work is absolutely untenable
from the point of view of the principles and methods of modexrn
social science and research., It seems that many social
goientists yield to the temptation of promoting their ideologies
and forget to apply the criteria of the rigorous scientific
method on which they insist in other contexts, when they
deal with their pet issue of abolition. To give just one
oxanple: 1f a state that sentences to death something like
one tenth of a percent of those who in accordance with its
laws deserve the death penalty, and actually executes only a
small fraction of those who have been sentenced, abolishes the
death penalty altogether without experiencing any increase in
capital offenses, how can anyone claim that this is proof that
the death penalty does not deter. It was not there ‘before,
and it is not there now. So why should there be any change in
the behavior that is supposed to be controlled by it. And yet
this is one of the star arguments of the abolitionists.

3. There are many arguments that the death penalty does
work when it is certain and administered swiftly. Most of
this evidence also does not stand the scientific criteria, but
the proofs are certainly not less scientifically valid than
the proofs that the death penalty is ineffective and the
proposition that it could be an important instrument in crime
control must be carefully explored rather than emotionally shouted
fown .

56

4. The death penhalty is not only punishment. For
a rational analysis of the effectiveness of the death
penalty it is indispensible to clearly distinguish the
two functions which it performs: one, general deterrence or
general prevention of criminal behavior as the effect of
capital punishment on all potential offenders; twc the
protection of society by the elimination of an offender who
cannot be deterred by punishment or who cannot be corrected,
or whom we do not know how to correct, and who therefore is a
continuing threat to the legitimate ricghts of other citizens and
a continued source of untold suffering imposed on his hapless
victims. Society must rationally face-up to this issue: what
should be the plan for such offenders? This writer does not
necessarily sucggest more punishment or less punishment, more
correction or less corraction, or any specific method of
incapacitation, but he does maintain that a rational approach
to crime control should be based on data and research and
the evaluation of the effectiveness of both punitive sanctions
and correctional measures. The evaluation of the effectiveness
of punitive sanctions and of the need to protect society from
unscrunulous offenders 1if a necessity. Moreover, the issue
of the resources which the society is to devote to its
handling of criminals in lien of spendinc these resources on
other tasks and goals, in other words the cost-benefit
analysis of our crime control measures should be the determinant
of our use or non-use not only of the death penalty. but of
any kind of punitiwe sanctions, corrective measures, or
crotective devices, At this moment we seem to be influenced
primarily by axiomatic value assertions and by evidence which
scientifically is totally inadequate.

MINUTES
Governor's Committee to Study Capital Sunishment
facksonville, Florida
September 22, 1972

Committee Members Present: E. Harris Drew. Ernest Mason,
Zene Brown, Stella Thayer, Jesse McCrary. “ohn McCarty.
Harold Stahmer, Louis de la Parte, im Williams, and Jack
Mathews.

Committee Members Absent: LeRov Collins, C. farris Bryant,
Richard Earle, Jr., Beth Johngzi. C. “welborn Daniel, Gwen
Cherry, Robexrt Johnson.

Orenine remarks were made by the Chairman E. Harris
Drew, and excerpts read from the executive order for the
benefit of the public and press.

There was a brief discussion of rlans for the Railord
trip, September 23, and the agenda finalized
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A statement was made by Birt C. Byrd, a local attorney
and former (1943) legislator. (Statement attached)

Chairman Drew then introduced Professor Donal E. [,
MacNamara, of the Zohn Jay College of Criminal Justice. Dr.
MacNamara exrvlained that the debates around and on capital
punishment have ranged for 200 years, with little new being
introduced within the last 20 years. He presented four major
trends which have been evident as the result of these long
debates.

(1) There has been a gradual but steady reduction in
the number of different crimes punishable by death.

(2) More humane means of execution have been introduced.

(3) There has been an increase in the utilization of
commutation of sentence powers by chief executives.

(4) There has been a trend toward abolition set by other
countries and states.

Dr. MacNamara presented the notion that while Florida
utilized the death penalty rather -oaringly, as compared with
some other states, still other stas.es had not utilized capital
punishment at all. The question is whether or not Florida
is better off because of its reliance on the death penalty.

Historically, the presence of capital punishment has not

prevented capital crimes. While all punishment is some deterrent

to some people at some time, its effectiveness is predicated
not on the severity of the punishment, but rather its certainty.

Persons who are traditionally caught and executed are not
always the most dangerous, but rather the poor, hopeless and
helpless. ’

Dr. MacNamara concluded that capital punishment is morallw
wrong and criminologically unsound.

Chairman Drew then called for public statements. The
following citizens presented their views:

Barney H. Browning - Reinstatement

Rev. James F. Conway - Reinstatement

Bill Parnell -~ Reinstatement

James Waddell -~ Reinstatement

Sam Jones - Abolition

Dr. A. E. Girardean - Abolition

Captain R. B. Whittington - Reinstatement
Rev. William H. Compton - Abolition

Chairman Drew then introduced Tobias Simon, an active
civil rights attorney from Miami. (Statement attached).
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The committee then heard a statement by Patrick V.
Murphy, Police Commissioner, New York City Police Department.
A copy of Commissioner Murphy's statement is attached.

The Committee then heard additional public statements:

Harry Shorstein — reinstatement
Rev. A. Gene Parks ~ abolition
Rev. Howard Sweet =~ abolition

Rev. A. T, Parker, Sr. —~ abolition

The weeting was concluded with discussion of future
committee meetings. It was decided that the Miami meeting
could culminate with a decision on reinstatement or abolition,
and that attention would be given to explaining the legal
parameters imposed by the Supreme Court and the respective
alternative available.

Tt was decided that the committee.meeting originally
scheduled October 6th in Tallahassee, would be held instead
on October 20 and 21. This meetin~s would be a working session
to begin the preparation of the final committee report.

Instructions were given to staff to supply the committee
with copies of all correspondence received, as well as a

- summary of the position of all persons appearing before the

committee.

The meetine was adjourned to meéet at the Florida State
Prison at Raiford at 9:30 a.m., September 23, 1972.

Attorney Birt C. Byrd, Remarks on Capital Punishment
Duval County Courthouse
September 22, 1972

My views on the subject of capital punishment shall
be brief. The matter could be argued on and on, and has been
for many years. There are valid arguments on both sides.
This is no new question only such as relates to the fairly
recent decision of the United States Supreme Court outlawing
the death penalty as cruel and urusual punishment. It is
thought by some that there is a loop hole in the decision, that
is to say that the states may make their own laws - until the
said Supreme Court decides to again to override the stated, its
legislatures and the people. in whatever is ultimately enacted
in Tallahassee. The good Book says "THOU SHALT NOT KILL", I
know it also states ~ "An eye for an eye,"etc,, but I believe
that this last has to a great extent been discarded over the
vears. There have been exceptions, of course.

My views; so as not to make this too lengthy and drawn
out, is that capital punishment should be outlawed, except for
cold premeditated and depraved murder of law enforcement
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officers, including members of the fire department. There
must be law and order in this great country of the U.S. and the
playing of the Star Spangled Banner only thought of as the
prelude or commemoration of a sports event. The State has

a Juty to protect its citizens. We, must be 01V1llzed, we
don't shoot people for stealiny a horse anymore. We don't

want vigilantes anymore or anyone else to take the law into
their own hands, mob justice, or exacting the supreme

penalty by the state in every so~called capital case; picture
the condemned prisoner's last moments, days and hours-last
meal-~and the actual execution itself. I have seen two executions
while a member of the Legislature several years ago. It was
not a pretty sight.

* %k

ZUFREME COURT OF THE UNITED STATE OF AMERICA
1l First Street, W.E.
Washington, D.C. 20543 Re: Carital funishment

Honorable Chief Justice,
and Assoicate Justices -

Zentlemen:

.On uly 22nd, 1972, I read in our local newspaper that
the murderer of my young brother, oldney, was removed from
‘death row' as a result of an opinion handed down by our
bupreme Court challenging the constitutionality of capltal
gunishment.

My brother, twenty-two yvears old, father of two toddlers
aged five and seven years ©ld, was murdered violently and
senselessly, by armed robdlers in the act of robbing our place
of business - when he came to the aid of our Mother, who was
being brutally beaten by said robbers. The murderer who fired
the bullet which killed my young brother was convicted by
"twelve good men and true' who saw fit not to recommend mercy
for his crime.

By removing capital punishment from the penal code, you
have accomplished this: you have removed the last restraint
left to humanity to prevent crimes by the predatory against
their fellow human beinys, Mayv I satisfy myself that this
was out of honest and compassionate feeling for your fellow
man...? Did yvou search your hearts as men destined to pass
on the laws of our land...:

I ask these guestions not because the brother I loved
died defending the Mother we both loved, or, because I look
at all the lives which haye to chanze because of his absence.
I ask these questions because I must know why you have deprived
us of the Sword of Justice.
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My brother's son, Kurt, aged seven, knows that his
father is in Heaven...not how or why or by whom he was killed!
His daughter, Hope, aged five, who has to grow up without the
love and guidance of a father....Although when I look upon
them, I notice the absence of what he would have placed in their
minds and hearts, yes, hearts - because he was one of the few
who have the magic of greatness! I miss him because I knew

‘him, as his Mother did, and his children miss him for

the kind, rough hand that he placed upon their hearts. .
This thingg;is done. You must understand that you, .
as the chosen ones to pass upon our laws, have done it -
and must live with it. -lease take a few moments of ycur time to
tell me WHY, so that I may remain an honest man.
Most Respectfully,

BILL R. PARNELL

BRP:xrwf

CC: Hon ustices:
William O. Douglas
William J. Brennan, Jr.
Potter Stewart
Byron R. White
Thurgood Marshall
Harry A. Blackmun
Lewis F. Powell
William H. Rehnguist

Hon. Charles E. Bennett, M. C.
Hon. Strom Thurmond,Senate, U.S.

Governor's Committee To Study Capital Punishment
Position Paper By Tobias Simon

AGAINST RE-ENACTMENT OF THE DEATH PENALTY

"If we were possed of legislative power, I

would either join with Mr. Justice Brennan and

Mr. Justice Marshall or, at the very least,

restrict the use of capital punishment to

a small category of the most heinous crimes"”

: Justlce Burgcr dlsoentlnc in Furman v.
Georgia, 40 LW 4923, 4965,

"Cases such as these pvonde for me an excruciating
agony of the spirit. I vield to no one in the
depth of my distaste, antlpathy, and, indeed,
abhorrence, for the death penalty, with all its
aspects of physical distress and fear and of

moral judgment exercised by finite minds. That
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distaste is buttressed by a belief that capital
punishment serves no useful purpose that can be
demonstrated. For me, it violates childhood's
training and life's experiences, and is not
compatible with the phllosophlcal convictions
I have been able to deyelop. It is antagonistic
to any sense of "reverence for life". Were I a
legislator, I would vote against the death
penalty for the policy reasons argued by counsel for
the respective petitioners and expressed and
adopted in the several opinions filed by the
Sustices who vote to reverse these convictions",
Mr, Justice Blackmun dissenting in Furman v.
Zeorgia, 40 LW 4923, 4975 T

Thus have seven of the nine Justices of the Supreme
Court of the United EStates, stated their revulsion to the
death penalty. The five Justices of the majority held the
death penalty practices of the states void and unconstitutional.
Justices Burger and Blackmun in dissent shared their opinions
but stated the task of abolition should be left to state
lerislatures. This is a mandate worth obeying. The Court
has not yet prohibited the death penalty for all crimes under
all conditions; but it is clear to everv student of
constitutional law that this is the direction in which it is
now moving.

There are today no capital crimes on our statute
books. The max1mum renalty for murder or rape is life
imprisonment. Certainly at this time, we, the citizens,
are entitled to be told what reasons exist, if any, for
so vital and important a consideration as +he re—~-imposition
of the death penalty. The burden is clearly upon those who
seek the re-imposition of "this unique penalty” which has
in the past been so "wantonly and so freakishly impcsed".

The well-known rationale for punishment exists in
the triad: retribution, rehabilitation, deterrence. I
have heard no one maintain that retribution - an eye for
an eye- is a proper basis for the re-~imposition of the death
penalty. The Supreme Court as early as 1944 stated that:

"Retribution is no loncer the dominant objective
of the criminal law. Reformation and rehabilitation
haye become inmportant gcals of criminal jurisprudence"

Williams v. New York, 337 U.S5. 241

While the Chief Zustice indicates that retribution
as a basis Zor punishment has never been declared constitu-
tionally deficient, all must agree that it is an unworthy
argument - and indeed you will not hear any civilized
advocate demand the reinstitution of capital punishment
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purely for revenge (a synonym for retribution).

And, of course, the death penalty is the antithesis

of rehabilitation. It is a vbrowing up of hands, a confession

of defeat and failure in the admlnlstratlon of our criminal
laws.

You will, however, hear that the death penalty is a
deterrent to crime. This arcument has a familiar ring and
is often suggested by proponents. Unfortunately, these
people are toying with the facts and are considerably less
than candid when they make these claims. Justice Burger,
at 40 LW 4990, stated:

"Statistical studies, based primarily on trends
in States that have abolished the penalty, tend
to support the view that the death penalty has
not been proved to be a superior deterrent. Some
dispute the validity of this conclusion, pointing
out that the studies do not show that the death
penalty has no deterrent effect on any categories
of crimes. On the basis of the literature and
studies currently available, I find myself in
agreement with the conclusions drawn by the Royal.
Commission followinz its exhaustive study cf this
issue: ‘

"The general conclusion which we reach, after
careful review of all the evidence we have

been able to obtain as to the deterrent effect
of capital punishment, may be stated as follows:
Prima facle the penalty of death is likely to
have a stronger effect as a deterrent to normal
human beings than-any'other form of :
punishment, and there is some evidence (though
no convincing statistical evidence)that this is
in fact so. But this effect does not operate
universally or uniformly, and there are many.
offenders on whom it is limited and may often
be negligible. It is accordingly important

to view this question in a just perspective

and not base a penal policy in relation to
murder on exaggerated estimates of the

uniquely deterrent force of the death penalty"

The fact is that there is no correlation between the

murder rate and the presence or absence of the capital sanction

as Justice Marshall noted (40 LW at 4952):

Sellin’s statistics alsec indicate that abolition
and/or reintroduction of the death penalty had
no effect on the homicide rates of the various
States involved. This conclusion is borne out by
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others who have made similar inguiries and by
the experience of other countries. Despite
problems with the statistics, Sellin's evidence
has been relied upon in international studies of
carital punishment. '

Statistics alsoc show that the deterrent effect of
capital punishment is no greater in those communities
where executions take place than in other
communities. In fact, there is some evidence that
imposition of capital punishment may actually
encourage crime, rather than deter it. And; while
police and law enforcement officers are the strona-
est advocates of capital punishment, the evidence
is overwhelming that police are no safer in
communities which retain the sanction than in those
which have abolished it.

There is also a substantial body of data showing

that the existence of the death penalty has virtually
no effect on the homicide rate in prisons. Most

of the persons sentenced to death are murderers,

and murderers tend to be model prisoners.

*n sum. the only support for the theory that capital
punishment is an effective deterrent is found

in the hypothesis with which we began and the
occasional stories about a specific individual being
deterred from doing a contemplated criminal act.

These claims of specific detexrrence are often spurious;
‘however, and may be more than counterbalanced by the
tendency of capital punishment to incite certain crimes.

The United Nation's committee that studied capital
punishment found that "it i1s generally agreed between
the retentionists and abolitionists, whatever their
opinions about the validity of camparative studies
of deterrence, that the data which now exist show
no correlation between the existeuce - -¢f cagital
pvunighment and lower rates of capital crime". 7
Marshall . concurring in Furman v. Georgia;
40 LW 4923 at 4952

What the abolitionists "have succeeded in showing by
clear and convincing evidence is that capital punishment
is not necessary as a deterrent to crinme in our society.
This is all1 that they must de". (Marshall, J.)

Those who continue to insist on the illusion that the
death venalty is & deterrent to crime do this state a great
disservice., If they achieve the reimcosition of the death
penalty, they will feel they have solved the crime problem
in rmch the same way as they would feel they solved the
poverty vroblem by dropping a dollar in the beggar's cup.
Rather, we should foreco the placebo of the death penality
and direct our energies to the real causes of crime and
make real efforts to improve our prisons and our prisoners.
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To reimpose the death penalty eyven for the most
heinous crime - and this certainly cannct include felony -
murder as suggested by the Attorney General - will inyolve
the sovernment of this state in an entirely new experience.
The reguirements of the law will now insist uron the non-
discrininatorv and impartial acplication of the death
penalty. It is to be imposed because of the crime committed;
not the color or wealth of the accused. Thus, for the death
penalty to be reimposed, a vast chanye in its modus operandi
must be introduced. Until now, the capital punishment system
was gerrv-built with discretionary devices - that exlist nowhere
else in our system of justice.

We have divided most capital crimes into degrees so
that prosecutors have wide control over what 1is or 1s nct
punishable by death. :

We have allowed juries complete discreticn in whether
to muse the death penalty or not,

On suilty pleas we have allowed 7udges discretion to
inflict death of life imprisonment, or for the crime of
rave, even the term of one year.

And we have created a Board of Pardons to commute
deatkh penalties - as a c¢rant of mercy - so that its decisions
are not precedents and are beyond appeal.

T+ is only the existence of these discretions that has
made the death penalty acceptable within our society for,
despite all of our hollow obeisance to the need for the
death penalty as a deterrent, it has always been kept well-
hidden; it has never been used openly or forthrightly: but
always secretly and surre»titiously. Fror indged as a
society, we are ashamed of our reliance upon it. our '
pehaviour as to its mnse has never kept faith with our claims
as to its necessity. It existed on paper because we
surrendered our vrinciples to those who claimed we '
should have it. But the death penalty was never used in
practice as to anyone who mattered -- persons with money.
influence or power were handled with “discretiop”, Only
those without influence were denied the discretions within
the system and therefore only the poor, the icnorant, the
iliiterate and the insane were ever placed on death row.

This discrimination walks hand in hand with our dgep knowlgdge
that the death venality is useless and our society’s refusal
to accept it as an effective tool acainst crime.

co obricus is the discriminatory application of this
penalty. that we cannot cind a discexnible relationshigp .
between the heinousness cf the crime and the penalty iltself.

The three people who killed a rudce in this gtite d:id
not go to death row. One is free; One was ziven a 11i%te
sentence and the sole death sentence for the thixrd was
commuted bv the Board of Pardons.
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It is the prison but not death row that contains the STATEMENT ON CAPITAL PUNISHMENT BY
people who kill policemen. POLICE COMMISSIONER PATRICK V. MURPHY BEFORE'
"’ THE GOVERNOR'S COMMITTEE TO STUDY CAPITAL PUNISHMENT
And there is one person in death row, sentenced to Jacksonville, Florida
death, for rape; but upon his subsequent trial for an un- September 22, 1972, at 2:00 p.m.
connected rurder, the jury recommended mercy and he was

given a life sentence.
Before taking a position on capital punishment I would

There is, in brief, only the inverse correlation between like to discuss the question of punishment in general. As T
color, wealth and intelli~sence on the one hand and capital understand it, society punishes. or has punished., for the
punishment on the other. following reasons: to retaliate, to rehabilitate, to

isolate, to deter.
Now, Furman prohibits a continuation of discrimination.

To reinstitute the death penalty at this time, all of these Retaliation, quite literally, has been ruled out of
discretionary devices must be abandoned It will not be court. In the eloguent words of Justice Thurgood Marshall.
enough to deprive the juries of their discretion. We must
also derrive the prosecutors of their ability to decide what "Retaliation, vengeance and retribution have been
is or is not a capital crime; we must deprive judges of the roundly condemned as intolerable aspirations for a
ability to exchange a life sentence for a guilty plea; and government in a free society. Tunishment as
we must deprive the Board of Pardons of its power to commute retribution has been condemned by scholars for
on whimsy and without standards or reason. centuries, and the Eigzhth Amendment itself was
: . adopted to prevent punishment from becoming
Does arvone believe the people of this State will synonymous with vengeance..At times a cry is heard
accept the inewitability of the death penalty, irrespective oo that morality requires venaeance to evidence
of race or color, wealth or vosition® Does anyone pretend society's abhorrence of the act. But the
that a death law, without evasion for persons of influence, Eighth Amendment is our insulation from our baser
will be supported? Justice Burger thinks not: selves. The cruel and unusual lancuage limits
the avenues through which vengeance can be
"Real change could clearly be brought about if ‘ channeled."

legislatures provided mandatorv death sentences

in such a way as to deny juries the opportunity Rehabilitation, on the other hand, is almost

to bring in a verdict on a lesser charge; under unlversally recommended as the most 5001ally constructive
such a system, the death sentence could only be ) way of influencing the attitudes and behavior of convicted
avoided by a verdict of acquittal. If this is criminals. I don't know whether or not murderers can be

the only alternative that the legislatures can rehabilitated. But the continued use of capital punishment
safely pursue under today's ruling, I would have would certainly make such speculation irrelevant -- at least
preferred that the Court opt for total abolition". with regard to individual cases.

I, too, suggest we opt for total abolition. Isolation, too, is almost universally recommended -~

., not so much as a way of influencine behavior, but rather as
Ch e a way of protecting society acainst incorrigibles. Used this
way, isolation can be advanced as an alternatlve to capital

In Summary: punishment.,
1. No reasons exist for reimposition of the penalty; _ : This leaves deterrence, which, I submit, ‘is the
central issue as recards the yustification for all forms
2. It cannot be achieved without a vast chance in of punishment, but especially of carital ounlshment

our procedures - from prosecutors to the Governor's office; o
The decision in the landmark case of Furman v. Georg.a,

3. The people of this State are clearly not aware of - : X handed down by the Surreme Court of the United States on une 29,
and would not accept - the chances that are needed to impose 1972, declared that the'discretionary imposition of the death’,
a mandatory death penalty, free of the discretionaryv devices ‘ penalty which is so infrequently and randonlv imposed that
that make it a tool for discrimination. . ‘ it has lost its deterrent -ralue, constitutes cruel and unusual
. punishment in violation of the Eighth and Fourteenth Amendments.
66
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Unfortunately, this decision did not settle the issue,

Chief Justice Warren Burger suggested as much when he said

in a dissenting opinion that..."the future of capital

punishment in this country has been left in an uncertain limbo."
What he meant was that although the Court has abolished the
death penalty when it is imposed and carried out in a random
and unpredictable manner, it has not abolished the death
penalty, per se. Legislatures can, if they wish to, retain
capital punishment by: -

1. Qctting clear and fair standards for courts and
Jurles to follow in determining sentences in capital cases.

2. More narrowly deflnlng the crimes for which the
p@nalty is to be imposed.

3. Creating mandatory death sentences in certain cases
to prevent juries from finding an accused guilty on a lesser
charge.

. This last choice would restrict the options of the jury
to finding the defendant guilty and thereby automatically
sentencing him to death or acquitting him of the charge. Even
though Chief Justice Burger dissented in the main opinion, he
stated that if the only realistic choice for legislators to
mrsue was to create mandatory death sentences he "would have
preferred that the court opt for total abolition™.

Today, proponents of capital punishment argue that

the retenticn of the death penalty will more eFfectlvely
prevent the commission of capital crimes. Justice William
Brennan points out in his concurring opinion in the Furman

case that there are actually two arguments here. The first
“agserts that the death penalty is necessary to prevent the
convicted criminal from ever committing further crimes. He
rejects this, explaining that convicted criminals who are
danyerous to society can be isolated in prison and kept in
such isolacion for as long as necessary through careful admini-
gkration of the laws governing pardon and parole. The second
argument asserts that the threat of death prevents the
commrssion of capital crimes because it deters potential

criminals who would not be deterred by the threat of imprisonment.

He rejects this also, explaining that there i1s much evidence

to indicate "although it does not conclusively prove, that the
threat of death has no greater deterrent effect than the threat
of imwrisonment."

Karl F. Schuessler in an article published in the
November 1952 edition of the Annals of the American Acadeny
of political and Social Science reports that research studies
coridugted in the United States for the thirty five years
widng 1952 have uniformly concluded that the death penalty

‘ ¢ 'a more effective deterrent than imprisonment, and
that the relative ‘requency of murder in a civen population
is a fanction of the cultural conditions under which the group
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lives. Schuessler concludes;

"The fact that men continue to argue in favor

of the death penalty on deterrence grounds may

only demonstrate man's ability to confuse tradition
with proof, and his related ability to justify his
established way of behaving."

Many studies made aftwr 1952 have sustained similar

~conclusions.

I take the position that the death penalty should not

'be retained., Further, I take the position that state

legislatures should not take advantage of the opportunity
presented by the limited nature of the Furman d-<ision to
retain capital punishment. My position is based on the
conviction that the arguments presented above are valid -~
that is, that the Supreme Court and socilal science are right
in asserting that the death penalty is not more effective than
imprisonment as a deterrent to the commission of capital
crimes.

---------

ceptembet 6, 1972

State Attorney James J. Russell
Pinellas County Courthouse
Room 416

Clearwater, Florida 33516

Dear Jim:

The inquiry circulated bv the Governor's Committee on
capital punishment has been referred to me for an answer. It

‘is my opinion that capital punishment should be retained in a

form modified from that of its earlier existence in Florida.

The United States Supreme Court's opinion in Furman v. Georgia,
92 S.Ct. 2726, (1972), has condemned and forbidden the imposition
of capital punishment as it previously existed.

I personally feel that capital punishment is no longer
feasible, practicable nor even authorized in rape cases under
any circumstances wherein the victim is not killed. Capital
punishment should remain an allowable sentence in first degree
murder convictions. The often suggested alternative to capital
punlshment is mandatory life imprisonment without the opportunity
for parole. This Zform of punlshment completely lacks deterrent
value. Extremely dangerous criminals, as well as recidivists
generally, do not fear confinement undex any circumstances. In
fact, that type of offender often inwardly seeks out the secur1ty
of prison life and can adjust to no other enyironment.
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It would be improper and unacceptable to distinguish
particular types of first degree murder, such as the murder
of a law enforcement officer, and provide mandatory death
sentences., Even thoucgh cases involving the murder of law
enforcement officers, firemen and prison guards are generally
the types of cases that often warrant the death sentence, I
cannot en.ision any category of murder case providing a
mandatory death sentence. It would be improper to legislate
away a defendant's right to present extenuating or mitigating
evidence.

The feneral dissatisfaction, surrounding the imposition
of mrevious death sentences, continuously expressed by the
various state's chief executives, lower Federal courts and
uitimately the United States Supreme Court has not resulted
exclusively from the desire to absolutely abolish capital
pinishment. The ultimate Suvreme Court decision resulted,
in m opinion, from the arbitrary administration of the
rarioas capital statutes.

ftatutes authorizine capital punishment in cases of frirst
deuyrce murder should be modified in the following manner.
The jary shouwld not have the absolute authority to determine
santences of life imprisonment or death. The present
procedure whereby +iuries recommend or fail to recommend mercy
should be merely advisory and not binding on the trial judges.
If the jurv recommends mercy. the Court would be compelled to
sotence the defendant te life imprisonment. If there is no
recommendation, the Court would consider this fact and decide
on the appropriate sentence. On aprpeal of cases involving
the death sentence. the Florida Supreme Court should have the
authority to review the appropriateness of the sentence as well
as the ijudgment and, when warranted, set aside a gentence of
death without setting aside the actual conviction.

The above two recommendations plus a suggestion of a
two~gtarve bifurcated determination of guilt and punishment were
among other suggestions made by former Chief Justice Richurd
Ervin in his specially concurring opinion in 2erkins v. State,
la., 1969, 228 S50.2d 382. These brilliantly far-sighted
ohservations made in October, 1969, were directly in line with
the views of some of the United States Supreme Court Justices
who voted with the majority to abolish capital punishment as
it existed at the time of their decision in Furman. I strongly
sugeest that any decision made by the Governor's Committee for
the Study of Capital Funishment conform with the above recommen-
dations as well as those made by Justice White and Justice
Stewart in FPurman. A& more conservative approach to the
reinstatement of capital punishment would be a futile cesture
as it apparently would be unacceptable to the United States
Suprome Couxt.

< % hope that the above recommendations will be of some
help to you and the committee.
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Yours very truly,

HARRY L. SHORSTEIN o
Chief Assistant State Attorney

JLS/hw

Enclosure:
Chief Justice Ervin's specially
concurring opinion in Perkins.

GOVERNOR'S COMMITTEE TO STUDY CAPITAL PUNISHMENT

RE: SHOULD THE FLORIDA LEGISLATURE REINSTATE THE GUIDELINES
OF A U. S. SUPREME COURT DECISION OR SHOULD THERE BE
TOTAL ABOLITION OF THIS PENALTY?

I attended briefly your meeting on Friday, September 22nd,
on above issue, but had tc leave due to another engagement.
I had sent in a request to speak but was not present when my
name was called. Therefore, I am writing to you members my
opinion and the opinion of those I represent in order that you
may be aware of our views.

I was the founder of a group of women in Jacksonville
called the LEGISLATIVE STUDY GROUPS. We study bills and
legislature in order to be informed about what is going on in
our local, state and national governments. Some of us were
formerly members of the LEAGUE OF WOMEN VOTERS but found
ourselves incompatible with their beliefs and philosophy.

I am also the Chairman of the Jacksonville Woman's Club
Legislative Group. The Jacksonville Woman's Club has around
300 members, as well as a member of the Republican Women's
Club of Duval County.

The concensus of the women in all these groups believe
in the death penalty as a deterrent to crime. The Bible says
"an eye for an eye and a tooth for a tooth" and we are all
patriotic Christian American women. We would like to express
our view that we believe that the victim of murder deserves
some consideration and we see no reason why a murderer can <O
fres to kill another with no fear of retribution. If he is
merely sent to prison he can be released without serving a
1ife sentence and since he is usually a psychotic case will

. no coubt insure that the lives of others will be in jeopardy
' because he did not receive the death penalty for the murder he

originally committed.

The State Chamber of Commerce has recently passeq a
resolution supporting our beliefs as I am sure you realize.
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It was a little discouraging to note the partisan
nature of the hearings in that outside speakers brcught in
at the expense of the taxpayérs of Florida, I am sure, all
voiced their opposltlon to the death penalty. It was
"vassing strange", as they say in Congress, that not one was
brought in to speak in Jacksonville who was FOR the death
‘penalty. I was under the 1mrres51on that these open hearings
were to be presented in an impartial manner and that both sides
would be heard. Why were not both sides represented by these
so~called "experts" from outside of our state, and do we not
have one expert in Florida who can speak on either side capable
of presenting views? Why must we bring outsiders into our
state to present their views when they have nothing to do with
our state government? I would appreciate an answer or some
clarification of why the learned presentations did not
represent both sides and why only those from outblde the state
were brought in to influence our legislators.

Yours very truly,

S. C. RHEA

MINUTES
Governox's Committee to Study Capital Punlshment
Florida EState Prison
Raiford, Florida
September 23, 1972

Committee Members Present: E. Harris Drew, Jim Williams,
John Mathews, Jesse McCrary, Harold Stahmer, John McCarty,
Stella Thever, and Bob Johnson.

The committee briefly toured the facilities at the
Florida State Frison.

Louils Wainwright, Director of the Division of Corrections
was introduced to the committee by .Senator Jim Williams, who
presided over the hearing.

Mr. Wainwright felt that the death penalty deterred many
persons from committing crimes. More directly, he felt that
capital punishment was a definite deterrent for inmates
killing within prison. The Director pointed out that between
1955-59 there had been a rash of deaths at Florida State
Prison; the reason he had was that no death sentences had been
given in Union County. In 1962, an inmate was executed for
killing another immate, and during the subsequent years no
murders accured. Now a crisis state exists in that there have
been eight murders in the last eight months.

The main concern of .the Director is for maintaining the

care and security of inmates--and the availability of capital
punishment is a means of realizing that concern.
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The Committee then began its irterviewing of selected
inmates. (See attached).

Case Resume #1

Age 24 years
Sentence: Robbery, Manatee County Court of Record - Life.

" Date Sentenced: December 19, 1968.

Circumstances: On December 13, 1968, the subject robbed
John Giddens by using a gun. OQur records indicate that the
subject and another man entered the Hoods Dairy in Pinellas
County and pulling their guns demanded the cash register

to be opened. Mr. Giddens reported that they removed the
money and put him in the back room. The subject admits
guilt claiming that he obtainined avproximately $75.00 from
the robbery.

Prior Record: The subject has no prior conviction, although
he was arrested for throwing missiles into a residence,
robbery, auta theft and grand larceny. The subject has a
consecutive sentence of 6-months to l4-years for robbery and
larceny of an automobile. The subject was not arrested as

a juvenile.

Case Resume #2
Age 43 years

Sentence: Grand lLarceny, Robbery, Robbery, Attempted Escape,

Pinellas County - 8-years and LIFE.
Date Sentenced: September 23, 1969; January 30, 1969;
February 28, 1969, and March 6, 1969.

| Date Arrested: September 28, 1968

CIRCUMSTANCES: ‘ . T
Commitment One: The subject was found guilty-of stealing goods
and chattel in.excess of one hundred dollars from I.H.O0.P. 36-17,
Inc. of Florida Corporation.

Commitment Two: 7“he subject was found guilty of Robbery in that
on August 29, 1968, the subject robbed Roland L. Jaccbs of goods
and money which was the property of Wilsey Auto Service, Inc.
Commitment Three: The subject was found guilty of Robbery in
that he robbed Herbert Braun by pointing a gun at the victim.
Commitment Four: The subject was found guilty of attempted
escape in that he did try to escape by cuttlng a portion of the
wall in. the cell block where he was confined in Pinellas County.

FURTHER CIRCUMSTANCES QOF OFFENSES INVOLVING THE USE OF A GUN:
Case #1- Grand Larceny -~ The International House of Pancakes
was reported robbed by the manager Larry Gibson who stated that
two white males with crome re7olvers oos51bly a .32 caliber
took currency, coins and travelers checks totaling $2,287.26.
The robbery occurred at the International House of Pancakes.

Our records further indicate that the manager of the ?Pancake
House, Larry Gibson, was implicated in the robbery as an
accomplice.
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Case #2- Robbery - Our records indicate that on August 29,
1968, at approximately 7:00 p.m. Roland L, Jacobs, white
male, l4-years of age, answered the door to his residence
and found that John Younger, employee of his father was
delivering a money box with the daily receipts from the
Wilsey Service Station, a business owned by Roland's father.
At about 9:00 ?.M. the door bell again rang, this time
Roland Jacobs saw a man in a crouched position carrylng a
revolver making the statement, "this is a robbery" The boy
was taken to the back side of the house and tied and gagged.

The money box containing approximately $394.00 in cash, $540.00 in

checks and approximately $100.00 in credit receipts from the
Wilsey Service Station were taken.

Case #3~ Robbery - Our records indicate that two men entered

the house of the victim Herbert Braun, one with a revolver

in his hand and the other with a rifle. The two men bound
Braun, his wife and daughter, putting them in various rooms

and locking the doors. They robbed approximately $550.00 from
Braun's blllfold a .32 caliber revolver valued at approximately
$22.00.

PRIOR RECORD: The subject has a lons vrior record dating back
to August of 1964, he has eight (8) previous felony convictions,
one (1) miscellaneous conviction, one (1) juvenile conviction,
one (1) escape. He has a total of 20 arrests on the FBI record.
The subiect has been arrested on many occasions for Larceny of
Automobile, Burglary, Grand Larceny, Sodomy, Escape, Armed
Robbery and Intoxication. The subject has a previous conviction
.and incarceration in Florida State Prison for Breaking and
Entering.  He served four (4) years on this offense which
occurred in May of 1952. The subiect also has Federal
commitments, including one (1) commitment to Alcatraz and a
commitment with the Georgia Division of Corrections. The cvubject
has been in prison during most of his adult life.

Case Resume #3.

Age 41 years'

Sentenced: DC #D-000517 - Attempted Uttering of Forgery,

Duval Crimiual Court-5 years. DC #E-~000517 - Murder in the
First Degree, Nassau County Circuit Court - Life

This sentence runs consecutively with active #D-000517 and

PV $#66664. DC #66664 — Murder in the First Degree, Dade County
Circuit Court ~ Life.

Date Sentenced:; #D-000517 - February 24, 1971. ##-000517 -~
November 18, 1971, and #66664 - June 2, 1959.

Circumstances: (Murder)

#E-000517 - OQur records indicate that the subject killed
William Harry Butler in Nassau County, Florida, by striking
him in the head with a blunt instrument. The murder occurred
on August 25, 1970. Further information remarding the murder
is not available. Subiect states that he knows nothing about
the murder and is innocent of the offense.
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$#66664 - Qur records indicate that the subject shot and killed
Vernon Brubaker with a .32 caliber pistol on January 24, 1959,
in Qjus, Florida. This offense occurred in a Cocktail Lounge
in Ojus, Florida. The subject indicates that the bartender
who was killed was intending to fight with him. He further
stated that it would be no match. and he pulled a gun on the
victim. He claims that the gun automatically went off and
stated that he then took some money from the cash register and
left the state driving to Newport, Rhode Island. The subject
stated that he got drunk in Rhode Island, got into a fight and
talked about the killing which resulted in his return to Florida,
and eventual conviction.

PRIOR RECORD: The subject's prior record according to the

FBI Record goes back to 1950, when the subject was approximately
19~years old. He has five (5) felony convictions, seven (7)
arrests and two (2) escapes since that time. He was first
convicted of Robbery, sentenced to five (5) vears in North
Carclina. He was convicted of First Degree Murder in Miami in
1959, sentenced to Life in Florida State Prison, was arrested
for escape in 1960, in Clearwater, Florida, convicted of Armed
Robbery in 1961, escaping in 1963. The subject was also
arrested for Forgery, and Vagrancy. He also spent a short
period of time in Rhode Island State Hospital in Howard,

Rhode Island prior to his conviction for murder in Miami,
Florida in 1959. The subject has spent most of his adult

life in prison. : :

Case Resume #4

‘Age 30 years

Sentence: Murder in the First Degree - Palm Beach County - L.fe
Murder in the First Degree - Dade County - DEATH - Resentenced to
Life.

Date Sentenced: May 11, 1960, Palm Beach County

June 30, 1960, Dade County (Death). August 29, 1972, Dade
County (Life).

Date Arrested: March 5, 1960.

Circumstances: The subject entered a service station in Dade
County operated by the victim Arthur L. Keeler. The subiect
told the victim, "this is a holdup". Subject stated that the
victim offered no resistance, gave him $120.00 in cash. The
subject stated that he then shot the yictim for no reason.

The subiect killed the second victim after he had accosted her at
gun point in a parking lot and entered her car. Subject was
attempting to leave town, and forced the woman, Virginia Shelby,
to accempany him while he drove off. He claims that he drove
along the highway toward West Falm Beach, pulled the car off the
side of the road and told the victim to leave. He claims that
‘the victim refused to leave the car and attacked hLim with a
hammer. Subiect then shot her

PRIOR RECORD: The subliect has no prior record indicated on

the FBI record but does have Detainers for a series of killing
from California to rflorida. Our records indicate that the
subject killed a James Ryan, a service station attendant in
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Victorville, California, Spencer Fraizer a chef in Phoenix,
Arizona, Ira Lee Hardison, a vagrant in Phoenix and
Kenneth Mezzorino, a Miami seryice station attendant.

Case Resume #5

Age 21 years i,

Committed age 16, Rape, Escambia County

- Served 5 years - Life

Had juvenile record (B&E) was released two weeks prior to rare
offense (from FSB)~-Offense accured during B&E attempt. )
(Currently in Junior College and works as reading instructor
for other inmates.

Subiect was aware of the possibility of execution-~but
at age 16 it did not appear real. Feels that we should not
have capital punishment {(states that capital punishment is
used as a lever to make people plead guilty.)

Case Resume #6

Age 37

Served 4 years - Life
Crime cccurred in residence (jewelry and credit cards)

Six prior felony convictions (dates to 1958, 21 prior arrests.
Has been in prison off and on since 1955. Was a "Professional"
robber, as defined by courts).

Subiect states that following Marine Corps he could not settle
down. He had no trade, tried school a couple of times. etc.
Never resorted to shooting anyone in all robberies because of
"timing". '

Would prefer life (without parole) to capital punishment~~The
"vrofessional”doesn't kill people (usually) but just wants to
do the idob.

kkk
October 3, 1972

Mr., Justice Drew, Chairman

Governor's Committee to Study Capital Punishment
2922 North Monroe

Tallahassee, Florida

Re: Requests for Information

Dear Justice Drew:

- In response to several requests made by members of the
Special Commission at Florida State Prison the other day, I
enclose the following information: Attachment #1 Fercentage
of white/black inmate population as of May 1, 1972;

Attachment %2 Percentage of minority zroup encloyees by job
classification and totals (survey prepared June 30, 1972, for
Division of Personnel). Actachment #3 List of employees killed
by inmates through the years. Attachment #4 List of Inmates
killed by other immates in prison. Attachment #5 Summaries o7
immates who killed other prison inmates (see Attachment #4,
number 22 through 36). This attachment was compiled in response
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Convicted for armed rObbery; Palm Beach County.

B

to the Commission's request for additional information on the
offenders, weapons used, and location of the offense.

. 1 am hopeful that the attached information will be .
sufficient to meet your needs. While I wish we could give
you accurate information on all assaults on inmates and
officers, the information is not readily available in one

" place. It would take a major research effort for which we

do not have staff available and would probably be so time con-

suming that it could not be completed prior Ceaion !
deadlines. . P 3 to the Commission's

Sincerely,

LOUIE L. WAINWRIGHT

Director
LILW/dbs
. Enclosures
Attachment #1
POPULATION WHITE/BLACK as of May 1, 1972
INST. NAME WHITE BLACK WHITE % BLACK "% TOTAL
ACI 370 501 . 42.4 57.6
APCI 364 349 51.0 49.0 31%
FCI-Male 128 126 50.3 49.7 254
FCI-Female 129 215 37.5 62.5 344
FSP 1325 1729 43.3 56.7 3053
GCI 231 356 39.3 60.7 587
SFCI 29 37 43,9 56.1 66
SCI 316 467 40.8 59.2 773
RMC 632 514 55.2 44.8 1146
DCI 282 263 51.7 48.3 545
Sub-Total 3806 4546 45,6 54.4 8352
DCRP #11 25 36 40.9 59.1
12 20 31 39.3  60.7 gé
13 25 42 37.4 62,6 67
15 45 40 53.0 47.0 85
.16 15 32 32.0 68.0. 47
17 .. 27 36 42.9 57.1 63
23 33 . 39 45,9 54.1 72
24 - 32 . 38 45.7 54.3 . 70
25 ' 21 37 36.2 63.8 58
35 30 25 54.5 45.5 55
37 33 36 47.8 52.2 69
38 22 39 ' 36.1 63.9 .61
39 : 20 39 33.8 66.2 59
41 19 30 38.7 61.3 49
42 18 47 27.7 72.3 65
43 19 57 . 25.0 75.0 76
46 20 40 33.7 66.3 60
53 25 39 39.1 60.9 64
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INST. NAME WHITE =~ BLACK WHITE % BLACK % TOTAL

DCRP _

59 26 - _ 46 36.2 63.8 72
Sub-Total 475 728 39,5 60.5 1203 )
CCC~Lantana 24 24 50.0 50.0 483

TB-Tampa 30 . 20 60.0 40.0 50
cce-Jax 33 30 52.3 47.7 63
Hills Stockade 19 5 79.1 20.9 24
Dade Stockade 4 7 36.4 63.6 11
FSH N ) 47.1 52.9 17
Sub-Total 118 95 55,3 44.7 213
Grand Total - 4399 5369 45,1 ‘ 54.9 - 9768

Attachment #3

EMZLOYEES KILLED BY INMATES IN PRISON

1. Captain Steel - Stabbed and cut by Carl Watkins (WM)
#19167 on September 3, 1928, at Panama City Road Prison. He
died on September 6, 1928. Watkins was tried in Bay County
C.rcuit Court and was acquitted. '

2. Road Prison Foreman killed in 1940 near High Springs.
Details not available.

3. W. R. Brannon, Guard at Road Prison at Noma, Florida, shot
and killed in escape attempt by inmate A.C. Dean (WM) #41687
on August 20, 1948. Dean received a life sentence, was
paroled in 1957, violated parole the same year and was paroled
again in May of 1960. Edward Morlega (WM) #41766, and Charles
Crooke (WM) #38457 who aided and abetted this killing, were
also given life sentences. Morlega was paroled on May 24,
1955. Crooke escaped and was returned the same year. He

was paroled in September 1958 and violated this parole in
Cctober 1959. He remains in prison.

4. Grant Dohner, Guard at Loxahatchee Road Prison, killed by
Dcnald Willis (WM) #51140 in an escape attempt on January 15,
1953. Willis was given a life sentence and has remained in
prison to date. Co-defendants in the killing were Thomas
Madden (WM) #49823 who received 30 vears for second decree
murder, and Robert 7, Swyers (WM) #49310 who received 20 years
for second dezree murder. Madden has since escaped twice,
violated one parole, and is vresently in prison. Swyers has
since escaped once, viclated one parole, and is alsc in prison.

. Another employee, Mr. “ohn F. Graydon, who was also
injured in this escape attempt, recovered but died a few weeks
~later. It is not known to what degree this incident contributed
to his death.
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5. Mr. J. G. Godwin, Assistant Superintendent, Florida
State Prison, Raiford, was killed by inmate George Arthur
Heroux (WM) #50256 on April 4, 1955, Heroux also wounded
two other officers: Les Dobbs and Louie L. Wainwright

(Mr. Wainwright was then Captain of the Guard at Florida
State Prison). Heroux shot at and missed officers IL.. W.
Pace and Max Sweat. He received a sentence of Natural Life
for this offense on June 28, 1955, in the courts of Union
County, Florida. He died on Februarwy 13, 1960, of natural
causes.

6. L. B. 3umner -~ Foreman for State Road Dept., killed by
three inmates while escaving on 4-26~65 from Fort Myers Road
Prison. Robert Earl Williams, B-004928 ~ Life ~ lst Degree
Murder ~ 10-26-65; Horace Wingard, 012584 - Life - 2/15/67;
Newell Alligood, B-015889 ~ Life - 1lst Degree Murder -
2/10/66. '

INMATES KILLED BY OTHER INMATES IN PRISON

1. Willie Ward (CM) #16427 ~ Killed by Quincy Adams (CM) #20870
and #17661 on October 19, 1929. Disposition of case unknown.

2, W.H. Brown (WM) #22071 -~ Killed by inmute Red Anderson (WM)
#21471 on March 31, 1933, Disposition of case unknown.

3. Omer Wilson (WM) #25668 -~ Killed by Chester White (WM)
#30342 on October 26, 1934. White received a death sentence
from the courts of Union County, Florida. He died of natural
causes on March 10, 1940.

4. Charlie Tones (CM) #22812 - Killed by Charlie Hill (CM)
$#26963 on November 22, 1934. Hill received a life sentence for
the offense of first degree murder on December 13, 1934, from the
Circuit Court of Union County, Florida. He committed another
murder while on parole in 1951. He died at Raiford in 1960

of natural causes.

5, Joseph Wright (CM) #25351 -~ Xilled by Esther Fields (CF)
#23290 on November 22, 1938, at Florida State Prison. . Coroner's
Jury returned the verdict of justifiable homicide in this case.

6. Cordell Harris (WM) #35660 ~ Killed by Floyd Arnold (WM)
#33619 on May 22, 1944, while Harris was on escape irom the

Road Prison at Live Oak and was making an attempt to kill Arnold.
Arnold was not sentenced as this was self-defense.

7. Lawrence "effers (WM) #41489 -~ killed by Jack Smith (WM)
#38970 on July 17 1947, at Florida State frison. Smith was
found "not zuilty" by the courts of Union County, Florida.

8. Annie Burdell Russ (CF) #42303 -~ Killed by Berta Lee Brasey
(CF) #43472 on April 5, 1948, at Florida State Prison. Brasey

was given one year for manslauchter in Union County Circuit Court.

89

9, Blair Dilisi (WM) #42325 and #42840 - Stabbed with file
and killed on November 26, 1948, by Link Kennedy (WM) #38639
while working on a road crew out cf the Arcadia Road Prison.

Kennedy was given 20 years running concurrently with other sentences.

He was paroled on February 14, 1956, and violated this parole
effective June 20, 1961. He is presently in prison.

10. William Brown (CM) #41364 - stabbed and killed by James
Henderson (CM) #42400 on November 14, 1949. Apparently
Henderson was cleared of this offense. This offense occurred
at Florida State Hospital Construction Camp, Chattahoochee,
Florida.

11. Ray Sellars (WM) #44069 -~ Killed by William Hadley (WM)
#48350 on April 22, 1951. Hadley receilved a life sentence

for this offense on May 21, 1951. Hadley also killed Otis
O0'Neil Shirley (WM) #67659 on November 23, 1959. Both offenses
occurred at Florida State Prison. Hadley was adjudged insane
on July 14, 1960, and was committed to Florida State Prison on
May 31, 1962, and committed suicide in the East Unit on June 11,
1962.

12. Milton E. Weeks (WM) #39831 and #45462 -~ Killed on
October 10, 1951, by James Douglas (WM) #49151 (with a butcher
knife) at Floral City Road Prison. Douglas was sentenced

to 20 years for second degree murder f£rom Sumter County
Circuit Court and is still in prison.-

13, Frank Stephens (CM) #42934 - Killed by Napoleon C.
Mitchell (CM) #45347 at Ft. Pierce Road Prison on February 6.
1952. Mitchell received 30 years for second degree murder,
He escaped April 21, 1958, and was recaptured the next day.
He remains in prison to date.

14. C.F. Larsen (WM) #52606 - Killed by Joseph Harold Husted (WM)
#56155 on August 18, 1955. Husted received a life sentence Zfor
this offense in the courts of Union County, Florida. John M.
Wilkerson (WM) #54466 was also killed by Joseph Harold Husted

on July 10, 1956. Husted was committed to Florida State

Hospital as insane on November 28, 1956, and committed suicide
there on February 2, 1960. (Both of these offenses occurred

at Florida State Trison.)

15, James E. Bell (CM) #51464 =~ Stabbed and killed by Kelly

Brown (CM) #54313 on January 16, 1956, at Cocoa Road Prison.

Brown was turned over to Brevard County but was not convicted
or sentenced.

16. Ralph Edward Strickland (WM) #54294 - Killed by Raymond
Butler (WM) #57545 on May 27, 1956, at Florida State Trison.
Butler received a life sentence for this offense on May 29,
1956. e
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17. Robert C. Pillsbury (WM) #53898 - Killed by Red Stinson
(WM) #51896 and Jack Allen (WM) #61657 on September 29, 1956,
at Florida State Prison. Stinson received a life sentence for
this offense on December 10, 1956. He was later committed to
Florida 3tate Hospital as an insane patient, where I understand
he committed suicide. Allen was also committed to Florida
State Hospital as an insane patient shortly after the offense
was committed.

18, Duke Delano Olson, WM, #64389 ~ Killed by Earl Leach, WM,
#64719, and Joe Smith, WM, #64793, on July 16, 1959, at Florida
State Prison. These two men received death sentences and were
egxaecuted on September 24, 1962.

19. J. C. Clinton, CM, #62396 - Stabbed with a homemade knife
by Robert King, CM, #58054, at Avon Park on September 30, 1959,
and died on October 5, 1959. King was sentenced to 15 years
for second degree murder.

20. Calvin A. Cook, WM, #65943 - Killed by James Rankin, WM,
#57870; Andrew King, WM, #65323; John Robert Vile, WM, #63854;
and Jose R. Zuniga, WM, #65212, on March 28, 1960, at Florida
State Prison. Each one of these men received a death sentence.
However, they won a new trial and were later sentenced to life
imprisonment upon their plea of guilty.

21. Kenneth Albury, WM, #65809 - Killed by John Thomas McLain,
WM, #A-003045; Jack Campbell, WM, #A~003046; and William H. Wolf,
WM, #66263, on October 2, 1960, at Florida State Prison.

McLain and Camsbell received life sentences in the Circuit Court
of Union County, Florida. Wolf was committed to Florida State
Hospital as insane.

22. Henrv Hull, WM, #018139 -~ Killed in Florida State Prison,
East Unit, on March 11, 1968, by strangulation by Wayne Fulk,
VM, #B~000637, and Elwood Lamar Albright, WM, #A-015526. Fulk
was judged mentally incompetent and committed to Florida State
Hospital.

23. Lonnie Rav Belcher, WM, #020576 -~ Stabbed and killed by
Josaeph A. Troncoso, #018952, at Florida State Prison on January 26,
1969. Troncoso found guilty of Possession of a Weapon or
Ingtrument by State Prisoner and sentenced to ten years to run
consecutive to any previous sentence.

24, Barl Prater, CM, #003259 -~ Killed in fight April 6, 1969,

at Florida State Frison by Earl Jerome Jones, #B-007502. Severed
jugular vein with sharpened putty knife. Jones sentenced to

nine and one-half years consecutive with other sentences for
Possesslon of a Weapon by State “risonerxr.

25, Willie Fred Davis, CM, #021949 -~ Xilled in a fight by bush
axe Ayril 24, 1969, at Florida Correctional Institution, Male
Unit, by Doni Duncan, WM, #013871. Duncan was convicted of
Second Denree Murder and given a life sentence on August 14, 1969.
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26. Davis Gordon Barwick, Jr., WM, #018858 -~ Beaten on
June 1, 1970, by Jimmie Ray Bonds, WM, #51808, at Florida
State Prison, Main Unit. Died at University of Flecrida
Medical Center, Gainesville, on June 3, 1970. Insufficient
evidence to charge Bonds.

27. Randy Peacock, WM, #028587 - Stabbed and killed by
Robert Lewis Ziegler, #029291, at the Reception and Medical
Center on March 22, 1971. Ziegler was convicted of First
Degree Murder and given a life sentence on July 19, 1971.

28. James C. Reynolds, WM, #A-016656 ~ Stabbed and killed

by Barry C. Wassen, WM, #015693, at the Community Correctional
Center, Jacksonville, on December 24, 1971. Wassen was
convicted on a manslaughter charge and given a six months

to five year sentence.

29. Jerry Dean Sikes, WM, 025650 - Died February 23, 1972, at
W.T. Edwards Hospital as a result of a beating in the East

Unit, Florida State Prison, on January 2, 1972. Several inmates
were involved in the beating. No one charged.

30. Horace M. Galbreath,WM, C~010766- Stabbed and killed on
January 27, 1972, at DC Road Prison 24, Gainesville. Gary R.
Herndon, WM, 031419, is being charged. No disposition of case
has been made as of this time (9-1-72).

31. Lester Riddle, CM, 024572 - Stabbed and killed on March 9,
1972, by Mailachi Timmons, CM, 025380, in the Tobacco Factory
at Florida State Prison. Grand Jury returned First Degree
Murder indictment, but has not gone to trial yet.

32. Jimmy Ray Burnette, WM -~ COLl8081 - Stabbed and killed on
April 3, 1972, by Donald Marcus Brooks, CM, 023662, at Florida
State Prison, Main Unit. Grand Jury returned indictment of
First Degree Murder, but has not gone to trial yet.

33. Juan Andrade Raymundo, WM, 034288 - Stabbed and killed'on
May 25, 1972, by Paul P. Cabreca, WM, 034185, at the Reception
and Medical Center. No disposition made as of this time (9-1-72).

34. Tke Brooks, CM, 030103 - Stabbed and killed on June 7, 1972,
by Johnny Hines, WM, 029336, at Sumter Correctional Institution.
Grand Jury returned First Degree Murder Indictment, but has not
gone to trial.

35. Waverly McClinton, CM, 032190 - Stabbed and ki}led on ‘
Aucgust 28, 1972, by Joey Adams, CM, A-024740, at Union Correctional
Institution. No disposition made of case at this time (9-1-72)

36. Gordon Ketchum, WM, 029138 - Stabbed and killed on September 8,

1972, at Union Correctional Institution. Not sufficient evidence
to file charges against suspects. '
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Attachment #5

SUMMARIES QF INMATES WHO KILLED OTHER PRISON INMATES

22, Wayne Faulk, 0000637 was convicted for Larceny of Auto
and Breaking and Entering on July 20, 1960, and sentenced to
six months to five years. -Convicted of Larceny of Auto on
August 22, 1960, sentenced to nine years. Convicited of
Escape and Larceny of Auto and sentenced to five years.
Faulk killed Henry Hull, W/M, 018139 in Ward #1 of Florida
State Prison Clinic by strangling him with an earphone cord.
Judged mentally incompetent and committed to Florida State
Hospital.

Blwood Lamar Albright, #66069, was convicted of Breaking
and Entering, on April 10, 1959, and sentenced to seven years.
Released on expiration July 16, 1965, and was convicted of
Armed Robbery December 29, 1965, and sentenced to 30 years which
was discharged by court order on November 29, 1971. Recently
convicted of Aggravated Assault on July 13, 1972, and sentenced
to five years. The First Degree Murder charge is as a result
of his part in the death of Henry Hull, 018139, was nolle
Lrosequi on November 14, 1968.

23. Joseph A. Troncoso, 018952, was convicted of Manslaughter
(weapon was a knife) on June 15, 1967, and sentenced to six
months to seven years. Convicted of Escape and Larceny of
Auto on September 30, 1968, and sentenced to three years.

Two prior felony convictions.

Troncoso killed Lonnie Ray Belcher, W/M, 020576 on January 26,
1969, by stabbing victim with a knife in the canteen court
between A.& D. Floor of the main housing unit of Union
Correctional Institution. Sentenced to ten years consecutive
for possession of weapon.

24. Earl Jerome Jones, B007502, was convicted of Armed
Robbery on February 2, 1967, and sentenced to 40 years. Jones
killed Earl Prater, C/M, 003259, by stabbing him with a knife
while victim was standing in the doorway of the dayroom to
U~Wing, Florida State Prison. Jones struck him in the neck
with a putty knife, severing the victim's jugular vein.
Sentenced nine and one-half years to run consecutive for
Possegssion of a Weapon by State Prisoner.

25, Donn Duncan, W/M, 013871, was convicted of Breaking and
Entering on April 29, 1965, and again on May 16, 1968. Duncan
killed Willie Fred Davis, C/M, 021949, by striking him three
times with a bush axe while both inmates were in "C" Dorm
bathroom of Florida Correctional Institution, Male Unit.
Convicted to Life on August 14, 1969.

26. No Charges Filed.
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27. Robert Lewis Ziegler, W/M, 029291, was convicted of
Robbery on September 17, 1970, and sentenced to 15 years.
Two prior felony convictions. Ziegler killed Randy Peacock,
W/M, 028587, by stabbing with a #9 galvanized wire, 15-1/2
inches in length. This incident occurred at the Reception
and Medical Center, Lake Butler, Florida, on a breezeway
connecting the Classification Department and the Education
Department.

28. Barry C. Wasson was convicted of Manslaughter on
February 22, 1972, and sentenced to six years. Two prior
felony convictions. Wasson killed James C. Reynolds, W/M,
A016656, on December 24, 1971, in the dayroom of Jacksonville
Community Correctional Center by stabbing victim with a knife.
Sentenced to six months to five years to run concurrent.

29. No charges.

30. Henderson was convicted of Manslaughter on July 14, 1971,
and sentenced to eleven years and three months. Type weapon
used unknown. (No additional information other than appears
in #30.) , .

31. Mailachi Timmons, C/M, 025300, was convicted of Robbery
on November 5, 1969, and sentenced to six years. Timmons
killed Lester Riddle, C/M, 024572, by stabbing with a knife
while they were working in the tobacco factory of Florida
State Prison on March 9, 1972. '

32. Donald M. Brooks, C/M, 023669, was convicted of Rape on
April 1, 1969, and sentenced to Life. First felony conviction.
Brooks killed Jimmie Ray Burnette, W/M, 0018081, by stabbing him
with a knife on April 3, 1972, in cell F-24, main housing unit,
Union Correctional Institution.

33. Raul P. Cabreca, W/M, 034185, was convicted of Robbery.
Larceny of Auto, and Aggravated Assault (weapon was a knife)

on April 17, 1972, and sentenced to five years. Cabreca killed
Juan Andrade Raymundo, W/M (Mexican), 034288, May 25, 1972,

in Dorm "E", Reception and Medical Center, Lake Butler, by
stabbing the viectim with a knife.

34. Johnny Hines, W/M, 029336, was convicted of Larceny of
Auto, Kidnapping, and sentenced to six years. No prior arrests
or felony convictions. Hines killed Ike Brooks, C/M, 030103,
by stabbing him with a knife in Dorm "C" at Sumter Correctional
Institution on August 28, 1972. ‘

35. Joey Adams, C/M, A024740, was convicted of Breaking and
Entering with Intent to Commit a Felony on August 27, 1969,

and sentenced to 15 years. Killed on Waverly McClinton, C/M,
032190, on Monday, August 28, 1972, by stabbing him with a .
knife on "D" Floor of the main housing unit at Union Correctional
Institution. Victim was stabbed 14 times.

36. No charges filed.
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MINUTES
Governor's Committee To Study Capital Punishment
Dade County Court House
Miami, Florida
September 20, 1872

Committee Members Present: E. Harris Drew, LeRoy Collins,

.. E. Brown, Harold Stahmer, Robert Johnson, John Mathews, Jr.,
S5tella Thayer, Gwen Cherry, Ernest Mason, John McCarty,

Jim Williams, Jesse McCrary, Louis de la Parte.

Committee Members Absent: C. Farris Bryant, Richard Earle, Jr.,
E. Welborn Daniel, Beth Johnson.

The meeting was called to order by the Chairman, E. Harris
Drew, and the executive order was read in part for the benefit
of those present.

The Chairman then introduced the Attorney General for
the State of Florida, Robert Shevin. The Attorney General
presented his views regarding the utilization of capital
punishment in the State of Florida which would be directed
primarily at murders occurring as a result of or a part of
crimes for profit. More specifically, the death penalty should
apply to the killing of law enforcement officers, prison guards,
the victim of a rape, robbery or a kidnapping, etc., assassination
of a public figure, or murier committed by a parolee previously
convicted of murder, and murder for hire. The Attorney General
felt that rape should carry a life imprisonment sentence
as opposed to the death penalty.

Mr. Shevin felt that the parole procedures must be
addressed to the new non~capital crimes, with no hope of parole
being his first choice and a second choice, if the first were
unacceptable, being a twenty year minimum on a life term. He
felt that we should increase security within our correctional
facilities as necessary to accommodate tougher correctional
clientele. :

The Attorney General felt that while it would be difficult
to draw up an acceptable statute for capital punishment the
gquestion is still wide open. He pointed €further that there
are no guarantees as to the constitutionality of any statute
that might be promulgated.

Additional comments by the Attorney General during the
queseion and answer session included his feelings that we
could not have degrees of rape similar to those of murder, that
the death penalty was not appropriate for application to hard
drug pushers, and that if capital punishment is reinstated we
should certalnly leave room for the "plea-bargaining" or lesser
verdict provisions as a safety valve within the judicial system.

Chairman Drew then made a short statement on behalf of the
Florida Bar who had been scheduled to appear at this hearing, but
that was unable to and would instead appear before the committee
on October 20.
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Mr. James V. Bennett, the retired director of the U.S.
~-reau of Prisons, was then introduced to the committee as
an expert witness. '

His discussion addressed primarily the administrative
aspects of capital punishment, focusing on a correctional
administrators assessment of the effectiveness of capital
punishment Mr. Bennett stated that he had had responsibility
for carrying out executions down throuch the years which had
been a traumatic experience for him personally.

Mr. Bennett stated that he felt there was no deterrent
value in having a death penalty applied to killing of prison
officers. His feelings were based primarily on the Attica
riots of last year and his experiences down through the years
with desperate offenders. He felt that many of the mcst vicious
offenders are not in institutions for murder but generally for
lesser offenses. He stated that these peéeople caused more problems
and are more dangerous than most capital crime offenders.

Mr. Bennett characterized his position as that of not
being an absolutist on the issue of capital punishment, and
while he was opposed to it by principle, this opposition did
not extend to all cases. He felt that the killing of a
president should be a capital crime, not because of its deterrent
effect, but as a form of retributive justice on behalf of the
American people. He felt also that atrocious murders of children,
etc., or mass killings by bombings, should carry the death
penalty. Again, he stated that this would probably not have
a deterrent effect, but would represent an aspect of vengeance
on behalf of society. Further he felt that killinc of policemen
and prison officers should be capital crime, not as a deterrent,
but to give the officers a "feeling" of security.

The Committee Chairman then introduced Mr. John O. Boone,
Commissioner of the Massachusetts Department of Dorrections. Mr.
Boone began his presentation by stating that Florida should,
through its studies here on capital punishment, shed light on
the verv complex issue of the death penalty for all other
jurisdictions to follow. .

The major premise cf Mr. Boone's presentation was that
i1f the death penalty ccould be applied equally in all cases,
then perhaps it would constitute a deterrent to the commission
of future crimes. However, in the context of the present
society, he felt that the death penalty could not function as
a deterrent, since such equality and consistency in application

had been so £l agrantly abused in the past

Mr. Boone felt that relnstatement of capltal punishment
at this time would foster a lack of confidence in the judicial
process and would further add to the deep down concern of many
blacks that there is a break down in the fairness of our courts.
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Mr. Boone's argument against the death penalty, as it
has historically been applied, is primarily that there are a
disproportionate percentage of blacks in prison as well as
the entire criminal justice system. He felt that discrimina-
tion was especially evident in the historical statistics on
executions, and that this discrimination was not just to be
found in the south, but was nationwide.

- During the guestion and answer session these further
woints were made by Mr. Boone. He felt that the death penalty
was absolutely not a deterrent, and that within the realm of
corrections, approximately 5% of the current clientele could
and should be dealt with within mental health.

' The committee then heard from Mr. Garth C. Reaves,
Editor of the Miami Times. Mr. Reaves' discussion was on
the discriminatory aspects of capital punishment as it

applied to minority groups. A copy of his statement is attached.

The committee then heard from Mr. Dan Sullivan, the
Executive Director of the Crime Commission of Greater Miami.
A copy of Mr. Sullivan‘s remarks and the resolution of the
Commigsion concerning capital punishment is attached.

Mr. Sullivan then introduced Sir John Waldron, retired
commissioner of Scotland Yard. Mr. Waldron then proceeded to
give a general overview of capital punishment in England.

In surming up the current status of capital punishment
in England, Mr. Waldron cited the death penalty as an eroticnal
subiect in England, subject to preriodic attempts for reinstate-
ment by "little old ladies from Brighton" following particularly
"dastardly" crimes and the on~going movement for continued
abolition by the liberal press. Currently, capital felons in
England receive life sentences which average about ten years.
However, recently a man was sentenced to serve his whole life,
based on the general discretion given to judges which allows
them to set varying minimum lengths of time to be served of a
life sentence depending on the type and circumstances of the
crime.

The English police would like to see a reinstatement of
capital punishment since the street policeman feels there is
a deterrent value in that punishment. However, Sir John feels
that capital punishment will not be reinstated unless there is
some massive crime wave, which is an unlikely possibility.

The Commissioner, in answerins some qguestions of the
ommittee, stated that the English police don't want to carry
fire arms primarily because they feel it would only induce
criminals to use fire arms more freguently. Further, he stated
that no London policemen had been killed since 1966.
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Sir John felt that the death penalty deters criminals,
but only if the punishment is applied swiftly.

\

The committee then had further guestioning of Mr. Dan
Sullivan and Mr. James Bennett. Mr. Bennett felt that a
missing factor in crime control studies was the need for gun
control legislation. He further stated that according to
Gallop Polls for the last twenty years, there had been a rather
substantial and steady decrease in public support for capital
punishment. He cited a poll in 1953 in which 68% of the public
favored the death penalty and in 1966, only 42% favored the
death penalty.

Mr. Pat Tornillo then presented a prepared statement
to the committee. That statement is attached.

STATEMENT OF GARTE C. REEVES, EDITOR
MIAMI TIMES
MIAMI, FLORIDA

I fully recognize that the question of capital
punishment is of significant concern to the legislature of
this State and it is of concern to the citizens of this State.
Central to any discussion of capital punishment is its
purpose and the effect on the population coupled with the
orderly administration of the same. There are, as we all
recognize, two separate and distinct schools of philosophy
regarding capital punishment:

1. That school which believes or advocates that the
imposition of capital punishment serves as a deterrent to
crime.

2. That school of thought which exposes the theory
that capital punishment does not deter crime. It is my
honest belief that the statistical data that could be
gathered would support either contention, depending on the
person or persons collecting the same.

Of significant concern to citizens who feel a sense
of justice and who are humane in their thoughts is not capital
punishment per se but rather the discriminatory fashion in
which the punishment has been imposed. A Florida commission
to study capital punishment reported in 1965 that those who
received capital punishment in this State have most
frequently been the black and the poor. 0Of course, the cold
figures would suggest that only the black and the poor commit
capital offenses. Of course, we all know this is not true.
It should be pointed out that rarely, if ever in the history
of this state, has any white American even received a death sen-
tence for the heinous crime of rape wherr that rape involved a
white male and a non-white female. Conversely when that
heinous crime of rape involved a black male and a non-black
female, the death penalty has been handed down with some
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consistency. To go one step further, i
) | , it has been i
Eﬁzﬁ Zggugzgth genalty has been melted out to a blgiiemiﬁieed
when acsused ig conv1ct§d of r§ping a pblack female. When
questibn become§~fgtal p%cture jgst painted, the inevitable
T oot l,s capital punishment reserved for blacks or is
A cri&l a offensg when committed by a white male and
S apital ex- e when cgmmltted by a black male upon a white
Soma- Qhetheraise$ serious qugstions in the mind of citizens
N i erainer eglglatlve bodies, governmental officials and
O£ White womanhood than is piaced on black womanhood. It
S \ . n ack womanhood.
adssfgzgeéirénundgr @he c;rcumstances previously descriiZd
o people. b theilst;ng flrelor discord to that small band,
o ouf ét z lack and white, who would seek to divide not
S thoseka e but our country. It further, I believe
aids tho nopﬁﬁggggew?grw;ié ﬁiligve or who will advocaée that
o is not white, Anglo 3 ‘
ggzgisgzgtcgnd twenty—one. While this discussiog at iiigl
B s tEcerned itself with race, it should not be con-
srderes oﬁe ? readers to suggest that the writer's concern
advocare that capital punichmont be reinscatod for the
A ate oite 8 e reinstated for i
gggrgzllgigatebk;lllng.oﬁ police officers, firemen,tgiizgilful
punishéent gu lic offlglals. While I disagree that capital
panishnes bz gulihbe re}n§tated, I rehemently disagree that
L osh reinstatnd 9?9 limited basis. If capital punishment is
Dot mons. Who wo%lé gt should‘be ;einstated to include those
perEOns oo U y preieditation and design effect the death
o ot chi;f ' Eoor man, begg§r man, thief, doctor, lawyer or'
reinstated iﬁ an;sgézé %irczgltal.punishment oot
es Lr : y crime, it can only be rei
Saigrigoﬁiétéggé thgt Wl;l guarantee it will notybe exziﬁizzgegs
Bashion Loeinat iﬁ ecision, "in a freakish and discriminatory
uneducated ana theew§§§¥éh§?: tﬁéplgs;, Eﬁe oo ine e 1
- i ric
zgmggégistlaughkat tha; kind of sentenée."e ;t;gggétisergzgerful
committeg ‘of one criminologist who appeared before this
commatte tgn atblt humo; he said, "It may be difficult for a
Tish man foinh?; Ehe klngdom of heaven, but it is a lot more
Bl o get the death penalty in the United States

There is, I believe i
o : _ ; & growing feeling that legi 1+
gogéiitzé;i Eake the 1ssue‘of capital punishﬁent and g;iiaztve
& DoLatis voi?iiﬁiilaianhlc? to perretuate themselves in an
e roli ena. t is my hope that it wil |
ig;ggiigigéebzﬁozath?r we seek alternative ways in whicﬁotob@
At e who are capable of sa '

ways to keep away from societ ) T e peen Saaet
e SR YA b S vy those who have been classified
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REMARKS OF DANIEL P. SULLIVAN
at the Public Hearing of
The Governor's Council on Capital Punishment
Saturday, September 30, 1972

The Crime Ccommission's Board of Directors by Resolution

passed at its regular monthly meeting held on July 12, 1872,
expressad its conviction that the Death Penalty does deter
hardenad criminals from indiscriminate killings in cold

blood, and the murdey of Police and Guards in correctional
institutions.

At that time, the Board of Directors urged Governor
Askew to make a study of violations of law involving helnous
crimes, and to provide for the Death Penalty in such cases.
as a deterrent toO crime and for the protection of our society.

efére favors retention of the

The Crime Commission ther _
heinous Crimes.

Death Penalty as punishment for certain

organization supported
4 civic organizations.
large segment of

The Crime Commission is a citizens'
by 500 private citizens, business firms an
Wwe reflect the feelings and sentiments of a

our community.
£ voters have shown that a

Polls which have peen taken ©
tention of the death

high percentage of citizens favor ret ! '
penalty. In an Illinois State constitutional election hel@ ‘
the voters rejected a proposition

in Illineois in December 1970, .
abolishing the Death Penalty by 1,218,791 votes_agalnsp
abolishment, toO 676,302 for abolishment, a margln of almost

2 to 1.

The threat of capital punishment is a real threat to &
potential killer.
Department nade a study in

1970 of 99 subjects who were arrested and charged with crimes

of violence and later interviewed. Some were armed and others

unarmed while committing their crimes.

(a) Over 50% were deterred by the Death Pen

carrying a weapon or operative weapon.
(b) 10% would kill whether the Dea

enforced or not.
(c) Over 32% were unaffected by the Death Penalty because

ould not carry & weapon in any event, primarily out of

ing themselves OI somebody else.
naffected by the Death Fena

The Los Angeles Polic?

alty from

th Penalty was

they W
fear of injur
(d) 70% were U

was not beind enforced.

1ty because it

io of deterrence over non-
{hemselves, the best judges
th Penalty.

Thus we see & 5 to 1 rat

deterrence by the perpetrators
of the deterrent influence of the Dea
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As the result of the non-enforcement of the Death
Penalty in recent years, there has in actuality been no
Death Penalty.

Further evidence of the deterrence quality of the
Death Penalty was pointed out by California Supreme Court
Justice McComb, the sole dissenter in the Anderson case .in
which the Court held the Death Penalty to be "cruel" or "un-
usual” in an earlier case. He gave 14 different examples

of violent criminals who did not kill because of the threat of

death involved for capital crimes.

In its petition for re-hearing in the Anderson case,
the State of California, on Pages 17 and 18 lists facts in
8 separate cases, where persons once convicted of murder,
had killed again, either in prison, after escaping, aor after
being paroled.

Law Enforcement Officers:

We place the responsibility for the prevention of crime
and the apprehension ¢f criminals squarely upon the shoulders
of the Police QOfficer,

We require the foliceman to enzage in face~-to-face
confrontations with sisient criminals on a day~to-day basis..
For that reason, the Policemen are special cases, when we
consider the punishment to be accorded to their killers.

During a 5 year period from 1967 through 1971, 261 law
enforcement officers were killed while answering disturbance
calls, responding to crimes in progress and making arrests.

A total of 451 law enforcement officers were killed in
the 5 year period 1967 to 1971.

The Crime Commission feels that the punishment for the

muirder of a law enforcement officer engaged in his duties should

be death, and the death sentence should be non commutable.

Furthermore, FPrison Guards and Correction Officers are
required to confront violent criminals daily in carrying out
theilr duties. They go unarmed and are vulnerable to attack
at any time.

Trison Guards, like law enforcement officers, desire
the maximunm protection of the law. We favor the Death Penalty
for the killing of any Prison Guard or Corrections Officer,
while he is on duty. '

There are other acts which shock the conscience, such
as murder resulting from a contract, hijackings of aircraft,
political assassinations, the murder of the kidnapped victirm,
but we rest our case on the absolute need to give support to
our Law Enforcement Officers and our Corrections Officers.
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RESOLUTTION July 12, 1972

WHEREAS the trend in serious crime has been toward the use of
more violence against the victims of crime, and

WHEREAS citizens more frequently are being shot down in cold
blood during the perpetration of armed robberies and other
crimes and, '

WHEREAS the fear of serious punishment has in great measure been

removed from cold blooded murderers, rapists, and hijackers,
since the Supreme Court's recent decision indicating amnesty
to convicted offenders in capital cases,

NOW THEREFORE the Crime Commission of Greater Miami expresses
its firm belief that the death penalty does deter hardened
criminals from indiscriminate killings in cold blood, of the
murder of police and guards in correctional institutions, and
from violent rare and hijackings, and it urges the Governor
and the State Legislature to make a study of violations of
law involving heinous crimes and to provide for imposition of
the death penalty in such cases as a deterrent to crime and
for the protection of our society.

Adopted this 12th day of July 1972.

OLIVER BRIGHT
President

PRESENTATION DELIVERED BEFORE THE
GOVERNOR'S COMMITTEE ON CAPITAL PUNISHMENT
ON SEPTEMBER 30, 1972, BY PAT TORNILLO

One of the most difficult decisions facing the new
Legislature will be whether to reinstate capital punishment

in this state. Both the Governor and the House of Representatives

have appointed commissions to study the results of recent
Supreme Court decisions, and they are to report to the
Legislature when it meets on this matter in special session in
November. '

I have given this matter a great deal of study and :
thought. .Since candidates for the Legislature have not taken
a public position on this issue because of its controversial
nature, I believe the people of Dade County are entitled to
know my position on this subject, and how I will vote on

death penalty gquestions that will come up before the forthcoming

Legislature.

My personal views and opinions are identical with those
of Justice Blackmun when he said:
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"Cases such as these provide for me an
excruciating agony of the spirit. I

7ield to no one in the depth of my dis-
taste, antipathy, and, indeed, abhorrence,
for the death penalty with all its aspects
of vhysical distress and fear and of moral
judgment exercised by finite minds. That
distaste is buttressed by a belief that
capital punishment serves no useful purpose
that can be demonstrated. For me, it
violates childhoodfs training and life's
experiences, and is not compatible with
the philosophical convictions I have been
able to develop. It is antagonistic to
any sense of reverence for life."

Despite these deep, personal, and inner feelings, I
regard it to be my duty to the people of this state,
reluctantly to set them aside. In pursuit of my obligations,
I will follow the thinking of Chief Justice Burger, who said:
"If we were possessed of legislative power, I would...
restrict the use of capital punishment to a small category of the
most heinous crimes."

While I am not convinced that capital punishment is
a deterrent to crime, I am not convinced, either,; that it is
not. There are some crimes for which, in our society, the
only alternative is the death .enalty. These crimes are so
heinous, and strike so deeply at the very £abric of our
system, that the possibility of capital punishment as a
deterrent must be considered.

Therefore, I wish to announce that I will vote to
restore the death penalty for the premeditated killing of
any law enforcement officer, of any penal institution
officer; or in the case of an assassin or person taking
the life of any State of Federal official; or for a killing
committed by a person previously convicted of first degree
nurder; or the killing of a person in connection with hijacking
of an airplane or other commercial vehicle.

LEGAL ADVISORY STAFF REPORT

The following report was submitted to the Governor's
Committee to Study Capital Punishment by the Committee's
Legal Advisory Staff, prepared at the reguest of E. Harris
Drew, Chairman. These Staff Members were:

Charles W. Ehrhardt, Florida State University Collece of
Law

Philliv A. Hubbarxt, University of Miami School of Law

L. Harold Levinson, University of Florida College of Law

William McKinley Smiley, Jr., Stetson University College
of Law

Thonas A. Wills, University of Miami School of Law
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Introduction

This memorandum has been prepared at the request of the
Honorable E. Harris Drew, Chairman of the Governor's Committee
to Study Capital Punishment, for submission to a meeting of the
Committee at Tallahassee on October 20, 1972.

The undersigned were appointed by Governor Reubin
Askew, after consultation with the deans of the four law
schools in Florida, to serve as legal advisors to the Committee.l

The memorandum reflects our own perscnal views, and
should not be attributed to any of the institutions with which
we are affilitated.

The purpose of this memorandum is to advise the Committee
regarding the constitutional effects of the decision .rendered
on June 29, 1972, by the Supreme Court of the United States in
Furman v. Georgia?

Our comments inevitably involve prediction of the manner
in which the U.S. Supreme Court is likely to decide future cases.
In making these predictions, we assume that the nine Justices
currently on the Court will continue in office and that each
Justice will decide future cases consistently with the views
he expressed in Furman.

I. FURMAN v. GEORGIA INVALIDATES CAPITAL PUNISHMENT AS IMPOSED
UNDER THE PRESENT SYSTEM IN FLORIDA

Furman was decided by a vote of five to four. The five-
man majority acreed on a one-paragraph decision, reversing the
judgments of the courts of Georgia and Texas and holding that
"the imposition and carrying out of the death penalty in these
cases constitutes cruel and unusual punishment in v1olatlon of
the Eighth and Fourteenth Amendments."

In addition to the one-paragraph decision announcing the
ruling of the Court, the Furman decision includes nine separate
opinions, since each Justice of the majority and minority ex-
pressed his own views separately. Later naragraphs of this .
memorandum will comment further on the multiple opinions
rendered in Furman.

Following Furman, the Florida Supreme Court ruled in
Donaldson v. Sack® that capital punishment no longer exists in
Florida, since Purman invalidates Florida's capital punishment
laws along with those of Georgia and Texas.

Conseguently, capital punishment cannot constitutionally
be imposed unless Florida statutes are amended, and then only
if the amended statutes satisfy the standards reqguired by
Purman. Whether any capital punishment statute could satisfy
these standards is, of course, a crucial question for this
Committee.
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1L, BOME OR ALL OF THE FOUR JUSTICES WHO DISSENTED IN FURMAN
ARE LIXELY 70 CHANGE THEIR VOTES IN FUTURE CASES OUT OF
RESPECT FOR THE PRECEDENT ESTABLISHED BY THE FIVE—MAN MAJORITY
I8 FURMAN

Dissenting opinions in Furman were written by Chief
Justice Burger and by Justices Blackmun, Powell and Rehnquist.
211 four dissenters joined in the opinions written by Chietf
Jugtice Bur~zer and by Justices Powell and Rehnguist, but no
other justice joined in the "somewhat personal comments"
gxnressed in the separate opinion of Justice Blackmun.

The underlying theme of all four dissenting opinions is

that the levislatures, not the courts, should decide whether capital

munishment is an acceptable penalty. Not a sincgle Justice

stated that he personally favored capital punishment. To the
contrary, Justice Blackmun wrote: "Were I a legislator, I would
vote azainst the death penalty." And the Chief Justice, in an
apxn;@n joined by all four dissenters, stated:/ "If we were
possessed of leqislative power, I would either join with Mr.
Justice Brennan and Mr. Justice Marshall [who held capital
punishment unconstitutional] or, at the very least, restrict

the ase of capital punishment to a small category of the most
heinous crimes.”

The four dissenters based their wotes upon their view that
the Suwreme Court should not interfere with legislative judgments
about the acceptapility of capital runishment. The dissenting
opinivns contain numerous references to precedents, cited by
the dissenters to support their argument that the Court should
rafrain from deciding such a question.

The Furman majority, however, considered the guestion was
approusriate for judicial determination. They reached the
iuestion, decided it, and thereby established a new precedent.

The full scope of Furman, as wvnrecedent, is uncertain

in view of the five separate opinions written by the five
Jugtices who constituted the majority. Yet one aspect of

the decision is perfectly clear. The five-man majority,

in thelr one-paragraph opinion, invalidated the judgments of

the Georgia and Texas courts which had applied their States!
regrective capital punishment statutes. In so doing, the Suprerme
Court necegsarily decided that it could and could exercise its
avthority on this topic, despite the contrary arguments of the
four dissenters

Out of respect for this rrecedent, it is likely that some
or all of the four Justices who dissented in Furman will consider
themselves bound in futuve cases to consider the guestion they

refused to repeh in Furman. A substantial tradition argues in
favor oY this approach. The most notable advocate of this
vosition in recent years was the late ‘ustice Harlan, who
freguently daissented from "landmark” decisions of the Surreme
Court but nsually chanted his vote when similar issues came

to the Court a<ain so as to conform to the precedent established
by the najiority. :
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Thus, it is unlikely that the vote of five to Ffour

will be repeated in future Supreme Court litigation involving
capital punishment. Now that the Court's role in this matter
has been established by the Furman precedent, some or all of

the four dissenters in Furman are likely to consider the ques-
tion on its merits, and some or all of these Justices are likely
to vote for abolition of capital punishment, or at least to
restrict its use to a small category of the most heinous crimes.

III. AN AMENDMENT TO FLORIDA STATUTES REMOVING JURY DISCRETION
TO RECOMMEND MERCY FOR CERTAIN CAPITAL OFFENSES (i.e. CREATING

"MANDATORY" CAPITAL CRIMES) IS UNLIKELY TO WITHSTAND CONSTITU-

TIONAL CHALLENGE

Some legal authorities in Florida, notably the Attorney
Ceneral, assert that capital punishment may be constitutionally
reinstated under the Furman decision if the punishment is made
"mandatory" uron conviction for certain heinous crimes by
removing all jury discretion to recommend mercy.

Thig position 1s based primarily on the two crucial
concurring opinions of Justices Stewart and White in Furman.
These opinions state that quite different guestions would be
presented by a statute which mandatorily applied the death
penalty to certain types of crimes, and that no view is
expressed regarding the constitutionality of such a statute.t0

It is argued with some persuasiveness that a system which
eliminated the arbitrary arvlication of capital punishment would
in all likelihood be viewed as constitutional by Justices
Stewart and White. Therefore, the argument concludes that

“capital punishment can be constitutionally reinstated for

certain heinous offenses so long as jury discretion to reco-
mmend mercy is eliminated, and that Justices Stewart and White,
together with the dissenting Justices in Furman (Burger, C.J.
and Blackmun, Powell, and Rehnguist, JJ.) would vote to uphold
the constitutionality of such a system. This legal analysis,
while appealing on the surface, is unsound and must be rejected.

First, the position assumes that the four dissenting Justices

in Furman would uphold the constitutionality of a system of
mandatory death penalties. This is extremely doubtful. Thus,
Chief Justice Burger, joined by all the dissenters, nakes

the following statement in his orinion: "Real change could
clearly be broucht about if legislatures prov1ded mandatory
death sentences in such a wav as to deny 7Jjuries the opportunity
to bring in a verdict on a lesser charge; under such a system.
the death sentence could only be avoided by a verdict of
acquittal. If this is the only alternative that the legisla~
tures can safely pursue under today's rullnﬁ I would have
preferred that the Court opt for abolition.” And Justice
Blackmun, in his separate dissentins orinion, states that if
legyislatures responded to the Furman decision by enacting
mandatory capital punishment without the possibility of imrosing
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lesser pugishments, such'legislation would be "regressive and ) , . .
of ?:p az}t::.qu»?trpold,ffor %thiwozld] el;llminate the element of mercy . gomgllancg V}’lsh thi Cguig's ;ulgng b}’.PIOViiing standards for
in the imposition of punishment. I thought we had passed beyond juries and judges to follow in determining the sentence in

that point in our criminology long ago,HEZ capital cases or by more narroxﬁy defining the crimes for which
the penalty is, to be imposed.”

Further, as we have previously indicated, some or all of M

the dissenting Justices in Furman mav change their votes out of A tenable argument can be made, that a statute provi-

respect for the Furman precedent and rule unconstitutional ding detailed guidelines controlling the imposition of

any legislation reinstating capital punishment. capital punishment would be held valid by a majority of the

Court, including some Justices who concurred in Furman as well

The concurring opinions of Justices Brennan and Marshall ’ as some or all of those who dissented. o

make it clear that any statutory scheme to reinstate capital B

punishment would be uncongtitutional under their interpretation Advocates of this approach would point out that Justices

of the Eighth Amendment.13 The views of these Justices along Douglas, White and Stewart, in their concurring opinions in

with the four dissenters would therefore seem to invalidate Furman, do not hold capital punishment unconstitutional per

any legislative effort to reinstitute capital punishment on a se, but carefully limit their opinions to systems where the

mandatory basis. : decision between life and death of the defendant rests in the

complete discretion of the jury.
Second, the argument in favor of reinstating capital

punishment through a system of mandatory death penalties assumes Vesting complete discretion in the jury without any

that eliminating jury discretion to recommend mercy will . guidelines for the imposition of the penalty causes
gubstantially eliminate the risk of arbitrary application of Justice White to conclude that there is "no meaningful basis
capital punishment, so as to satisfy the constitutional objec~ for distinguishing the few cases in,which it is imposed from
tions of Justices Stewart and White in Furman. This is the many cases in which it is not." He i1s also concerned
extremely doubtful. Other areas of unfettered discretion ' that the judgment which state legislatures have made regarding
contribute substantially to the arbitrary application of the death penalty is lost when the jury is delegated the

capital punishment in Florida, to wit: executive clemency sentencing authority and can, without violating any trust or

bv the Governor and pardon board, jury discretion to convict 0 statutory policy, refuse to impore the penalty no matter what
of lesser included offenses, and "plea bargaining” to lesser the circumstances of the crime.

included offenses. BSince these areas of discretion would remain

intact under a system which eliminated jury discretion to Similarly, Justice Stewart,l7 who finds the death penalty
recommend mercy, it is highly unlikely that such a system would ' to be impermissible where it is "wantonly and freakishly imposed",
reduce the risk of arbitrariness sufficiently to satisfy the implies that the death penalty is not unconstitutional per se
basic constitutional objections of Justices Stewart and White. when he recognizes that retribution is a constitutionally
Furthermore, any effort to eliminate these critical areas of permissible ingredient in the imposition of punishment. The
discretion would fortify the position of the four dissenting ' capriciocus selection by the jury of those upon whom the sentence
Justices in Furman who observed that such a system would be of death will be imposed is Stewart's chief objection to the

t sentencing procedures. Thus, it is arguable that the
uld uphold capital punishment if imposed in a manner which
capriciousness and uncontrolled discretion in the

80 regressive as to be unconstitutional, making total abolition
the only alternative.

:;In short, it is our considered vupinion that any effort . senteiig
to reinstitute capital punishment on a mandatory basis for ‘
eertain heinous offenses by eliminating jury discretion to

he Model Penal Code and the Report of the National
recommend mergy is unlikely to be upheld under the Furman

Reform of Federal Criminal Laws recommend

decision, ocedures which attempt to define when the penalty
3 . mas wosed. Each proposal sets forth certain aggravating
1V, AN AMENDMENT TO FLORIDA STATUTES PROVIDING DETAILED at ating circumstances which serve as guidelines for .
GQUIDELINES FOR JURY DETERMINATION OF MERCY IS UNLIKELY TO iz ‘the death penalty.l8 In order to stand any chance of
WIEESTAND CONSTITUTIONAL €HALLENGE =Y ring constitutional requirements, statutory guidelines

é&vidently be made obligatory rather than merely advisory .

b
_ In his dissenting opinion, Chief Justice Burger specu- .. othdrwise the sentence can still Be imposed in a completely
lates on the impact of the Court's decision in furman, and capricious and arbitrary manner. The Model Penal Code meets
suggests that legislatures "may seek to bring their laws into . this argument by requiring, for the imposition of the death
penalty, a finding of the presence of one of the enumerated

aggravating circumstances and a further finding that there

‘

are no mitigating circumstances sufficient to call for lenieﬁby.zo
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¥t can be argued that the requirements of Furman
would be satisfied by a statute incorporating the Model
Penal Code approach, requiring specific findings regarding
aggravating or mitigating circumstances. The sentence would
be determined at a penalty trial, separate from the trial for
determination of guilt. The penalty trial would, under one
view of the matter, be conducted by a judge without a jury.
The specific findings made at the penalty trial, as well as
the sentence imoosed on the basis of these findings, would be
subject to complete appellate review.

A statute along these lines would undoubtedly reduce
the scope of the jury's discretion, but in our opinion the
statute would be unlikely to withstand constitutional challenze

We base this opinion on the same reasons that led us to
conclude, in the preceding section, that a statute imposing
mandatory death penalties would be unlikely to withstand
congstitutional challenge First, a statute imposing
quidelines for -Jury determinaticn of mercy, coupled with a
requivement of specific findings and appellate review, might
be reitected by some or all of the Justices who dissented in
Furman, as a "reqgressive” attempt to divest the jury of its
Fiexibility and discretion. Second, such a statute would
51111 leave vast areas of discretion, including executive clemency,
jury discretion to convict of lesser included offenses, and
"mlea bargaining'" to lesser included offenses.

- Thus a substantial and unacceptable risk of arbitrariness
would remain.

V.« NO STATUTE IMPOSING CAPITAL PUNISHMENT CAN BE EXPECTED TO
WITHSTAND CONSTITUTIONAL CHALLENGE UNLESS ENACTED IN CONTEXT

OF FUNDAMENTAL CHANGES IN OUR SYSTEM OF CRIMINAL JUSTICE-~-AND
MVEN IF FUNDAMENTAL CHANGES ARE MADE IN OUR SYSTEM, IT IS
UNLTKELY THAT A CONSTITUTIONAL CAPITAL PUNISHMENT STATUTE CAN BE

B LNALTLD

We read Furman as requiring extremely reliable guarantees
in ¢apital cases, because of the unique severity and finality of
eapital punishment. The Court leaves open at least the theoretical
pogsibility of a valid capital punishment statute, but gives no
clear blueprint of an improved system which could administer
¢apltal punishment with an acceptable degree of reliability.

Ouy discussion in the previous two sections of this
momorandum indicates that, in our view, the Court's require-
sonts would probably not be satisfied, either by a statute
pruviding mandatory cagital gunishment, or by a statute
provwiding detailed guidelines for jury determination of mercy.
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An acceptable system would necessarily include pro-
visions designed to eliminate, as far as humanly possible, the
risk of arbitrary, freakish or discriminatory decision in
capital cases, not only in the jury function, but at all
stages of the process where substantial discretion now exists.
(Amongst other stages where discretion is currently exercised,
we direct special attention to the clemency power, exercised
by the Governor with three members of the Cabinet, pursuant
to the Florida Constitution.?3 Any attempt to make changes
in this function would evidently require amendment of the
Florida Constitution.)

In order to design a system of capital punishment which
would have a theoretical chance of withstanding constitutional
challenge, the legislative draftsman would need inputs from

experienced prosecutors, defense counsel, trial judges, Florida

Supreme Court Justices, and officials of the executive
department familiar with the exercise of the clemency power.
The assistance of these persons would be necessary in order
to identify the stages of the process at which substantial
discretion currently exists, to discuss the types of abuse
most likely to occur, and to suggest methods by which the
risk of abuse could be reduced to the stringent requirements
of Furman.

This Committee has not received evidence on these
matters, except for a few passing references made by some
witnesses. We consider it would be premature, on the

.basis of the present state of the Committee's record, for us

to offer any recommendations on these matters. We merely note
that no statute imposing capital punishment is likely to have
even a theoretical chance of withstanding constitutional
challenge unless enacted in context of fundamental changes in
our system of criminal justice.

We have described, as "theoretical", the possibility
of drafting a capital punishment statute which would satisfy
the Furman reguirements. This description is based upon a
number of considerations which suggest that, while Furman
on its face appears to leave the door open to the enactment
of valid capital punishment statutes, the decision stronaly
implies that capital punishment in the United States is a
thing of the past.

First, some or all of the four justices who dissented
in Furman may change their votes in future cases, out of
respect for the precedent established by the Furman majorlty
We have discussed this matter in a Drev1ous section.

Second, the guarantees needed in order to satlsLy the

Furman recuirement may be so expensive and time consuming that
no legislature would be willing to provide them.
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Third, Justices Douglas, Stewart and White have been
motivated to write their separate concurring opinions by
the desire to condemn arbitrary, freakish or discriminatory
exercises of discretion throughout our system of
eriminal justice, non-~capital as well as capital. These three
Justices may be prepared to vote in future cases against
capltal punishment, regardless of the system under which it
may be administered; they refrained from taking such a position
in Furman, perhaps in order to focus attention upon the
arbitraxry, freakish or dlscrlmlnatory aspects of existing
systems of imposing punishment, in non-capital as well as
capital cases.

The impact of Furman and other recent decisions on our
uy%tﬁm of ecriminal justice and correptlons in non- Capltal cases
will be discussed in the following section.

Fourth, it seems unlikely that the United States Supreme
Lourt woitld permit reinstatement of capital punishment in any
form n ‘the United States, with the possible exception of the
military, after having taken the drastic measure of ordering
the release of over 600 convicts from death rows throughout the
country.

V1. FURMAN AND OTHER RECENT DECISIONS SERVE NQTICE THAT THE
UNLTED STATES SUPREME COURT IS READY TO REQUIRE FUNDAMENTAL
CHANGES IN OUR ENTIRE SYSTEM OF CRIMINAL JUSTICE AND CORRECTIONS,

WHETHER OR WOT WE ATTEMET TO REINSTATE CAPITAL PUNISHMENT

We have pointed out, in the previous section, that
Furman requires extremely reliable guarantees in capital cases,
- bocause of the unique severity and finality of capital
punishment, We have also noted that some of the concurring
opinions in Furman may be read as condemning the risks of
arhitrary, freakish and discriminatory decision-making through-
out our system of criminal justice and corrections.

Thus, while capital cases demand the most rigorous
nuarantees -~ perhaps so rigorous as to be impossible of
attainment -= non-~capital cases also require guarantees, not
guite so rigorous as in capital cases, but in many respects
more vivorous than are currently available.

We read Furman and some other recent decisions of the
United States Supremeé Court as strong indications that the Court
16 ready to regquire fundamental changes in our entire system
of eriminal justice and corrections, whether or not we attempt
to reinstate capital punishment.

The opinions by Justices Douglas, Stewart and White
have alroeady been mentioned, as condemning the risks of
arbitrary, freakish and discriminatory decisions, wherever
thoy may exist in our system. Some of the other opinions in
Furman support this view.

11l

Thus, Justice Brennan develops a four-point cumulative
test for measuring punishments against the Eighth Amendment:?
(1) If the punishment is unduly severe; (2) if there is a
strong probability that it will be inflicted arbitrarily;

(3) 1f it is substantially rejected by contemporary society;

and (4) if there is no reason to believe that it serves any
penal purpose more effectively than some less severs punish-
ment. Justice Marshall follows a similar approach. 57 Tustice
White implies that a penalty, in order to satisfy constitutional
standards,zgust demonstrably serve "discernible social or public
purposes."

The dissenting Justices express hesitancy about reaching
such questions. Thus, Chief Justice Burger observes that the
Eighth Amendment "is not addressed to social utility and does
not command that enlightened principles of penology always be
follows."4’ He points out that "If it were proper to put the
states to the test of demonstrating the deterrent value of
capital punishment, we could just as well ask them to prove
the need for life imprisonment or any other punishment."

However, to the extent that the Furman majority has
indeed opened up this avenue, some or all of the dissenters may
respect Furman as a precedent for the proposition that the
Court should examine the social utility of punishments in
general.?? And, as the Chief Justice puts it,30 "If anywhere
in the whole spectrum of criminal justice fresh ideas deserve
sober analysis, the sentencing and correctional area ranks
high on the list.,"

Our view that Furman calls for legislative reconsidera-
tion of the entire system of criminal justice and corrections
is reinforced by a number of other cases decided by th§1
U.S. Supreme Court during the months preceding Furman.

Also noteworthy are the numerous off-the~bench statements
made by Chief Justice Burger advocating drastic reform in many
of these areas.32 The Burger Court is likely to move further
in these areas than in the trial procedure area which was a
major concern of the Warren Court.

VII. COMPREHENSIVE STUDY OF ENTIRE SYSTEM OF CRIMINAL JUSTICE
AND CORRECTIONS IS A VITAL COUNTERPART TO THE WORK OF THIS
COMMITTEE

A comprehensive study of our entire system of criminal
justice and corrections is vital for a number of reasons.

First, as indicated above, Furman and other recent
decisions of the United States Supreme Court indicate that
the Court will require fundamental reforms.

Second, this Committee's deliberations about capital
punishment necessarily lead to discussion of the alternative
types of sanction, to the extent capital punishment is deemed
to be either inappropriate or constitutionally impermissible.
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For ezample, concern has repeatedly been raised at Committee
meetings, as to whether any other sanction can provide a
comparable detemwrent effect, tending to prevent the robber
from killing his victim, and to prevent the prisoner from
killing his guard or fellow-inmate. TIf a suitable non-capital
sanction could be found, the relative utility of capital
punishment would be reduced.

Third, this Committee's deliberations about capital
punighment necessarily lead to discussion of the corrections
system. Swpecial concern has been expressed at Committee
meetings, about the need for a reliable system of classifying
inmates, so that society is protected against the release
of that relatively small percentage of inmates who remain
dangerous despite the best efforts of rehabilitation programs.
If dangerous inmates could be reliably classified and kept in
custody, again the relative utility of capital punishment would
be reduced. And, of course, the entire system of rehabilitation
programs has caused serious concern.

This Committee has not been charged with responsibility
for a comprehensive review of the entire system of criminal
justice and corrections, nor could such an undertaking have
been accomplished within the time allotted.

However, the need for such a project becomes apparent
from this Committee’s deliberations about its assigned topic.
The ¢guestion whether to reinstate capital punishment cannot
adoeguately be answered without serious consideration of the
alternatives.

As a counterpart to the work of this Committee, a
comprehensive study would be highly appropriate, covering
ouy eontire system of criminal justice and corrections.

Substantial research projects have been conducted, in
Florida and elsewhere, on various aspects of criminal justice
and corrections, but we are not aware of any readily available
source of the comprehensive information we deem an essential
basis for legislative proposals. However, the availability
of various regsearch materials will reduce the amount of time
which would otherwise be needed to complete the project we
suggest. We estimate that our suggested project could be
conpleted within between six and twelve months, if funded so
ags to emplov at least one full-time project director, together
with consultants and supporting secretarial and research
personnel., Completion of the project within that period would
enable leagislative proposals, including budgetary recommenda-
tions, to be submitted to the Florida Legislature no later than
tta rowular 1974 Session.
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VIII. RECOMMENDATION -- NO ATTEMPT TO REINSTATE CAPITAL
PUNISHMENT PENDING COMPLETION OF COMPREHENSIVE STUDY

The introductory section of this memorandum mentions
that we were asked to advise the Committee regarding the
constitutional effects of Furman v. Georgia.

Having commented on the assigned topic, we feel obliged
to follow through by submitting a recommendation to the

Committee, based upon our overall evaluations of the various
matters discussed.

We recommend that a comprehensive study of our entire
system of criminal justice and corrections be commissioned
and undertaken, as discussed in the preceding section, and
that, pending completion of the comprehensive study, no
attempt be made to reinstate capital punishment in Florida.

This recommendation is based upon our view that:
(1) no constitutional basis can justify any attempt to
reinstate capital punishment without an accompanying funda-
mental change in our system of criminal justice, which can
be attempted only after the comprehensive study; (2) no
satisfactory policy choice regarding capital punishment can
be made without adequate study of alternative types of
sanction, which again can be adequately considered only after
the comprehensive study; and (3) our entire system of
criminal justice and corrections needs reform, whether or not
capital punishment is reinstated.

Immediate enactment of a statute imposing capital
punishment would offer few benefits to society. The existence

-0of the statute might serve as a deterrent to would-be perpe-

trators of capital offenses, if they were aware of the

statute, if they believed it would survive constitutional
challenge, and if they were deterred by the possibility of
being themselves subjected to its penalty. However, most

people who would be aware of a new statute would also be aware
that the United States Supreme Court decided in 1972 that capital
punishment was unconstitutional and released over 600 inmates
from death row. Nothing short of another decision by that
Court is likely to convince the general public that capital
punishment has been effectively reinstated. Unless and until
such a decision is rendered, the deterrent effect of any capital
punishment statute is likely to be minimal.

We have expressed serious doubts whether any capital
punishment statute could possibly withstand constitutional
challenge, even if drafted after the most careful study and
consideration. The risk of unconstitutionality would be
greatly increased if the statute were drafted hastily, without
benefit of the comprehensive study. The high risk of having
the statute declared unconstitutional wculd produce a corre-
sponding risk of demoralization of law enforcement officers,
together with general confusion in the administration of
criminal Jjustice.
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Further, if a statute reinstating capital punishment
were enacted hastily, without benefit of the comprehensive
study, the statute might reflect premature decisions on
momentous policy choices, and our progress toward sound
reform might be delayed.

Respectfully submitted,

CHARLES W. EHRHARDT

Florida State University College of Law
PHILLIP A. HUBBART

University of Miami School of Law
L. HAROLD LEVINSON

University of Florida College of Law
WILLIAM MCKINLEY SMILEY, JR.

Stetson University College of Law
THOMAS A. WILLS :

University of Miami School of Law

FOOTNQTES

1. In addition to the undersigned, one more faculty member
from the University of Miami School of Law was appointed,
but did not participate in the prevaration of this memorandum.

2. Furman v. Georgia, 408 U.S. ; 40 LW 4923 (June 29, 1972).
Since Committee members have received the full text as published
in LW (United States Law Week), citations in the following
footnotes will refer to page numbers in the LW edition of the
Furman decision.

3. In this respect, our approach is consistent with that of
Attorney General Robert Shevin, who stated he would make the
same assumption of continuity of Justices and consistency of
the views of each Justice. The Attorney General's statement
was made during the course of his appearance before the

Committee at the public hearing in Miami, September 30, 1972.

4. TFurman v. Georgia, 408 U.S. , 40 LW 4923 (1972).

5. Donald v. Sack, 265 So0.2d 499 (Fla. 1972).

6. Furman v. Georgia, 408 U.S. at , 40 LW at 4975
(BLackmun, J., dissenting).

7. 408 U.S5. at , 40 LW at 4965 (Burger, C.J., dissenting).

8. As examples of the late Justice Harlan's respect for
precedent, see: Aguilar v. Texas, 378 U.S. 108, 116 (1964)
(Harlan, J., concurring); Griffin v. California, 380 U.S. 609,
615-7 (1965) (Harlan, J., concurring); Orozco v. Texas,

394 U.s. 324, 327-8 (1969) (Harlan, J., concurring).

The tendency of the Burger Court to adhere to the prece-
dents established by the Warren Court is noted in: Kurland,
1970 Term: Notes on the Emergence of the Burger Court, in
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Supreme Court Review 265 (1971); Kalven, Foreword, The Supreme
Court, 1970 Term, 85 Harvard Law Rev. 3, 5 (1971).

On the general topic of precedent in the Supreme Court, see:
Noland, Stare Decisis and the Overruling of Constitutional
Decisions in the Warren VYears, 4 Valparalso Law Rev. 101
(1969); Douglas, Stare Decisis, 49 Columbia Law Rev. 735 (1949);
Boudin, The Problem of Stare Decisis in our Constitutional
Theory, 8 New York Univ. Law Q. 589 (1931).

9. 1In his official legal memorandum on the Furman decision
dated July 7, 1972, the Attorney General of Florida argues
strongly that a system of mandatory death penalties for certain
types of homicide may be constitutionally reinstituted.
Specifically, the Attorney General suggests that death be
mandatorilly imposed as a punishment for the murder of a law
enforcement officer, the murder of .any penal institution officer,
any murder pursuant to a contract for profit, any murder
committed or perpetrated during the commission of any felony
directed against another person, any murder by an assassin or
person taking the life of any state or federal official, any
murder committed by a parolee or probationer previously convicted

‘of first degree murder, and any murder of a person in connection

with a hijacking of an airplane, bus, train, ship or any other
commercial vehicle.

It has been argued at some hearings of this Committee, that
classifying certain murders as punishable by death and others
punishable by life imprisonment may violate the Equal
Protection Clause of the Fourteenth Amendment to the United
States Constitution and Article I, Section 2 of the Florida
Constitution (1968). This objection is unsound. A legitimate
governmental purpose is evident in the proposed legislative
scheme, namely, to punish more severely those heinous-type
murders which, more than other murders, threaten the peace
and safety of the community. Statutory classifications of this
nature are not condemned by the Egqual Protection Clause so
long as some legitimate governmental purpose is served by the
classification. Watts v. United States, 394 U.S. 705, 707
(1969); Shapiro v. Thompson, 394 U.S. 618, 634 (1969). However,
it is our ultimate conclusion that a system of mandatory death
penalties cannot be sustained under the Furman decision.

10. Furman v. Georgia, 408 U.S. at ) 40 LW at 4939
(Stewart, J., concurring), 408 U.S. at ;, 40 LW at 4940
(White, J., concurring).

11. 408 U.S. at , 40 LW at 4974 (Burger, C.J., dissenting).

12. 408 U.S. at , 40 iW at 4977 (Blackmun, 5., dissenting).
13. "when examined by the principles applicable under the
Cruel and Unusual Funishments Clause; death stands condemned as
fatally offensive to human dignity. The punishment of death is
therefore ‘cruel and unusual,’ and the states may no longer

inflict it ss a punishment for crimes." 408 U.S. at ; 40 LW
at 4938 (Brennan, J., concurring). "There is but one conclusion
lls6



that can be drawn from all of this -- i.e., the death penalty is
an excessive and unnecessary punishment which violates the

Eighth Amendment.” 408 U.S. at . 40 LW at 4955 (Marshall, J.,
concurring) .

14, 408 U.s. at , 40 LW at 4973 (Burger, C.J., dissenting).

15. Justice Douglas finds the discretionary statutes to be
unconstitutional in their application as the death penalty was
arbitrarily and selectively applied in a manner inconsistent
with "the idea of equal protection of the laws that is implicit
in the ban on ’‘cruel and unusual' punishments." 408 U.S. at ,
40 LW at 4965 (Douglas, J., concurring).

16, 408 U.8. at ; 40 LW at 4941 (White, 5., concurring).
17. 408 U.S. at , 40 LW at 4938 (Stewart, J., cqncurring).

18. Model Penal Code sec. 210.6 (Proposed Official Draft 1962);
Report of the National Commission on Reform of Federal Criminal
Laws, pt. I, secs. 3601~-04 (1971). In addition to providina
guidelines, a lersislature following this avproach should
gpacifically nevate constitutionally impermissible criteria,

@.4., race. See McGautha v. California, 402 U.S. 183, 207 (1971).

19. &See, e.g., In re Anderson, 69 Cal. App. 2d 613, 447 P.2d
117, 73 Cal. Rptr. 21, 40 (1968) (Tobriner, J., dissenting).
[See page 27 for addition to footnote 19, written after
submission of memorandum].

20. Model Penal Code sec. 210.6(2) (Proposed Official Draft
1962) .

21, The American Bar Assoclation froject on Minimum Standards

For Criminal Justice, Standards Relating To Sentencing

Alternatives and Procedures (Approved Draft 1968) . p. 47,

reforring to the judge's role in sentencing, states: "Clearly

the nost telliny argument against jury sentencing is that a

proper sentencing decision calls on an expertise which a jurs cannot
vossibly be exvected to bring with to the trial, nor develop

for the one occasion on which it will be used."

'22. The Final Report of the National Commission on Reform of

the Federal Criwminal Laws, p. 367 (1971) recommends amendment
of Title 28, U.S. Code, sec. 1291, by providing that the
jurisdiction of the courts of awvpeals "shall in criminal cases
include the power to review the sentence and to modify or set
it aside for further proceedings.”

23, Florida Constitution, Art. IV, Sec. 8 (1968).

24. 408 U.8. at . 40 LW at 4931 (Brennan, 5., concurring).

25, 408 1.5, at . 40 LW at 4946~7 (Marshall, 7., concurring).
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26. 408 U.S. at , 40 LW at 4940 (White, J., concurring).

27. 408 U.S. at , 40 LW at 4971 (Burger, C.J., dissenting).

28. 408 U.S. at + 40 LW at 4972 (Burger, C.J., dissenting).

29. ©See note 8, above, on the Court's tradition with regard
to following precedent.

30. 408 U.S. at , 40 LW at 4974 (Burger, C.J., dissenting).

31. Jackson v. Indiana, 406 U.S. 715 (1972) -~ Indiana

system of pretrial commitment of mentally incompetent defendants
held unconstitutional; McNeil v. Director, Patuxent Institution,
407 U.S. 245 (1972) -- inmate confined indefinitely as
defective delinquent, under Maryland Defective Delinquency Law,
held entitled to procedural safezuards commensurate with long-
term imprisonment; Murel v. Baltimore City Criminal Court, 407
U.S. 355 (1972) -- Court declined to review certain aspects

of Maryland Defective Delinguency Law, but only because the
statute was undergoing substantial revision; Humphrey v. Cady,

405 U.S. 504 (1972) -- Wisconsin Sex Crimes Act held

seriously guestionable under equal protection guarantee; Santo-
bello v. New York, 404 U.S. 257 (1971) ~- held, plea bargain,
once made; must be fulfilled at time of senten01ng, United
States v. Tucker, 404 U.S. 443 (1972) -~ held, brlor invalid

convictions must not be considered by judge w. when imposing

sentence for subsequent crime; Wllwordlng v. Swenson, 404 U.S,

249 (1971) -- held, habeas corpus review is available to
prisoners seeking federal court review of living conditions

and discipline, without need to exhaust state remedies;

Cruz v. Beto, 405 U.S. 319 (1972) =-- held, vprisoners have right

- to participate in religion of their choice; Morrissey v. Brewer,

408 U.S. » 92 S, Ct. 2593 (1972) ~- held, proceedings for
parole revocation must provide certain minimum due process

. guarantees.

32, In 1969; Chief Justice Burger told the American Bar
Association: "For many years we neglected the entire spectrum

of criminal justice. Slowly but with increasing pace we have
corrected vrocedural inequities....In time we must take stock

of what we have done and see whether all of it is wise and useful
and constructive.

"Meanwhile we must soon turn increased attention and
resources to the dispoition of the guilty once the fact-
finding process is over. Without effective correctional
systems an increasing proportion of our population will become
chronic criminals with no other way of life except the revolving
door of crime, prison and more crime."

Address by Chief Justice Burger, American Bar Association
Convention, Dallas, Texas, Aug. 11, 1969, as quoted in 39 Geo.
Wash. L. Rev. 185 (1970) and in 63 J. Crim. L. Crim. & Folice
Sci. 158 (1972).

And at the National Conference on Corrections, the Chief
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Justice called criminal correction the "most neglected" part

of the criminal justice system and defined six urgent needs

in relation to it. His presentation is thus summarized in 63 J.
Crim. L. Crim. & Police Sci. 158-9 (1972), which acknowledges

10 BNA Crim. L. Reptr. 2238 (Dec. 29, 1971):

"The Chie?{ Justice first called attention to the inadequate
vhysical plant of our prisons itself, pointing out that
rising c¢rime has created severe overcrowding and that prisons
‘are poorly located and inaccessible to the families of the
inmates, too far away from facilities for work release programs,
and located in areas that do not provide adeguate housing for
peersonnel of the institutions.'

"fhe Chief Justice then emphasized the need to recruit
prison staffs of the highest caliber and training and the
need to classify and separate clearly different types of
offenders to prevent prisons from criminalizing their occupants.

"Chief Justice Burger also pointed out the failure of our
wrisons to provide their youthful occupants with exercise
proarams to 'burn off the surplus energies of youth' and with
work and educational programs which will motivate inmates to
improve themselves. Society has ‘a moral obligation to try
to chance an offender -~ to make him a reasonably successful
human beinsg.!

‘Finally, the Chief Justice stressed the need that every
individual has to communicate with others. Every inmate
ghould be viven an opportunity to communicate with those who run
the institutions and should be given a chance to regulate
Cpart of his life.”

Addition to footnote 19, written after submission of memorandum

In Donaldson v. Sack, 265 So0.2d 499, 504 (Fla. 1972), the
Florida Supreme Court did not rule on the constitutionality of
the amendment to Fla. Stat. §921.141(2) (a), effective October 1,
1972, providing for bifurcated trials in capital cases and
listing certain aggravating and mitigating circumstances,
$ince it was not yet applicable. However, the statute
apparently contains constitutional infirmities, since it does
not require a findine of the presence of an aggravating
circumgtance prior to the irposition of the death penalty but
rather allows the jury the same discretlion in determining when
the death penalty should be imposed that was condemned in
Furman. The Florida statute also lacks the additional
requirements discussed in footnote 21 and 22 and accompanying
boxt, M}“gﬁ.
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POSITION STATEMENTS BY COMMITTEE MEMBERS

Each Committee member was asked to prepare a statement
of their position on Reinstitution or Abolition of Capital
Punishment. The following section contains the position papers
submitted to the Committee by: L. E. Brown, E. Harris Drew,
Jesse C. McCrary, Ernest E. Mason, LeRoy Collins, Harold M.
Stahmer, Richard T. Earle, Jr., Robert M. Johnson, and
Gwendolyn S. Cherry.

POSITION STATEMENT OF L. E. BROWN
ON THE DEATH PENALTY QUESTION

The philosophical guestion of whether society should
out one convicted of certain crimes to death has long been
debated. Lengthy consideration of the guestion compels me
to the conclusion that no rational search for an answer is
completely satisfactory; regardless of the reasoning employed,
the result is ultimately based on emotion.

Whether the possibility of being put the death deters
one from committing certain crimes, cannot be determined from
statistics. The recent FBI report compels one conclusion,
while comparative statistics from neighboring states (one of which
has, and one of which does not have, the death penalty) compels
the other. Obiectively, of course, there is no count of those
who have been deterred by the prospect of the death penalty.
When one considers murder and rejects it, one does not announce it
to the world; nor does one record the reason for rejection.
Experience and reason indicate that, at least in some cases, the
prospect deters. :

Whatever may be said of the effect of the prospect of
death on future crimes by others, it is irrefutable that the
effect upon the convicted person is to deter him from any
future similar act. Elimination from society oi such persons
is conceivably a meritorious goal.

A need for an expression of societal or familial revenre
may likewise be a necessary psychological phenomenon; but if
so, the necessity is not factually demonstrable at this state
of the development of that art.

Therefore, whether to utilize death as a device in the
administration of our criminal justice system must resolve
itself into the personal preference of one who must make the
decision. That preference should be governed, in cases where
reason cannot be utilized to demonstrate the desirability of
a given conclusion. by the personal vreferences of those making
up the society utilizing the criminal justice system. In the
State of Florida there can be no doubt that an overwhelming
majority of the citizenry favors retention of the death penalty.
This is pointed out in Central Florida by my receipt of speci®ic
responses from over 1,000 people, of whom over 90 per cent
favor retention of the death penalty.

Accordinzly. in my judoment, this Commission should
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raecommend that death be one of the instruments utilized in
the criminal justice system.

The guestion remains as to the extent the death penalty
iz to be utilized,.

The least desirable suggestion is one which predicates
the use of the death penalty on whether a murder is committed
on selected classes of people within our society. No convincing
reazon can be given for such classification. All innocent
lives are eqgually valuable. It can be anticipated that endless
debate and litigation will develop concerning the application
of such classification to the facts of any given case.
Accordingly, suggestions making the death penalty applicable only
to cases involving the death of police officers, prison guards,
pubilic officials, public persons, or other nebulous classes of
veorle, are unacceptable. ‘

Kidnapping and skyjacking should not be made subject to
the death penalty inasmuch as persons committing such crimes
may be convinced to desist in the course of the crime if a
greater penalty is possible i1if they kill the wictim of their
Crimes.

Premgditated murder, of the deliberate cold blooded type,
1 the {irst crime to which the death penalty should be
applizable. In addition, it should be applied to those con-
victed of the rape of rersons under the age of 12 years.

The nrp?edltated murder rule would include murders of the
witnesses Lg.grimes such as robbery, rape, kidnapping and
skyiackinai  The felony-murder rule should be retained inasmuch
a8 porﬁmnv crpating situations brinving about death when
involved in s¢rious crimes, should risk application of the

ponalts pqual to the harm to society which they have caused.

'hiz people of Florida demand the retention of the death
penal With this demand, I concur. Common sense demands
that ¢ cyiminal laws of our State be maintained in a posture
that gin be understood by the people; opportunity for pointless

wgonoble arguments concerning classes of persons or
tvpes of crimes should not be 1njected In short, we should
retaiycapital punishment and adopt the penalty for all pre-
mnﬂitwvﬁd murders, felony-murders, and rapes of persons under 12
3" 3 i"‘}' €1 B

~OSITION STATEMENT OF E. HARRIS DRFW
ON THE DEATH PENALTY CQUESTION a

This CHMWltt&G is charged in the Governor's ExecutL”e

Ovder ¢F 28 July 1972 with the duty of stud'lnﬂ and maklnﬂvr
vundafnﬁns to the Sovernor concerning |
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1. Whether the death penalty should be retained;

2. If the Legislature should abolish the death
penalty, what should be substituted therefor;

3. If the Legislature should determine to reinstate
the death penalty:

(a) how such action could be lawfully accomplished;

(b) to clearly re-~define the acts the commission of
which should be punished by death;

(c) procedure to be followed in executions;

(d) procedure to be followed by the Governor and
Cabinet in executive clemency matters;

(e) policies and procedures of the Division of
Corrections concerning the care, classification and treatment
of death row inmates;

(f) other procedural or substantive recommendatlon
concerning the imposition of the death penalty.

A areat amount of time has been devoted by this
Committee and its able staff; the Attorney General of
Ilorida and his assistants and an outstanding committee of
The Florida Bar to a study and analysis of the decision of the
United States Supreme Court in Furman v. Georgia, and the
numerous and lenthy opinions of the Chief Justice and Justices
of that Court. It seems to be generally the view of our
advisers in this area that the States may lawfullz exact the death
penalty i1f certain clarifying legislation is adopted and the
death penalty is made mandatory upon conviction. This
conclusion, I agree, may logically follow from the several opinions
standing alone. The decision of the Court, however, is, in my
judgment, hardly reconcilable with this view for it simply
and clearly says: "The Court holds that the imposition of the
death penalty in these cases constitutes cruel and unusual
punlshment in vieolation of the Eichth and Fourteenth Amendments

If, in presentlng my conclu51ons here on the subject
given in charge to us it was necessary for me to state my
views concerning Furman v. Georgia, I would unhesitatingly join
the minority. Justice Blackman expresses my views completely.
This action of the majority is a flagrant usurpation of the power
of the legislative branch of government, and this though is
woven through the opinions of each dissenting Justice, with
two~at least~expressing their complete aversion to capital
puriishment and their disposition to abolish it if they were
vested with lesislative power.

We know that - whatever Furman v. Georgia actually
holds -~ more than 600 people in the sewveral United States
faced with the death penalty are now spared that event by
virtue of it. 1In the face of decisions of every jurisdiction
in this nation approving - directly or inferentially - a
penalty "that our Nation's Legislators have thought necessar:
since our Nation was founded" [Justice Rehnguist's dissent],
the Supreme Court has invalidated. the death penalty as a
violation of the Eigzhth and Fourteenth Amendment. Unless
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rehearing is granted and the decision receded from or modified

{a possible but unliekly event], that decision is now, under
modern judicial thought, the law of the land. If, as suggested,
the death penalty should be reinstated under conditions that some
say will meet the requirements of Furman, we will once more begin
the long, tortuous road to the United State Supreme Court to

gee 1f it is so. The penal institutions will once again be crowded
with people occupying death row and the number will grow from
day to day. Once again the Supreme Court will be faced with the
gquestion and, perhaps hundreds of humans, awaiting death
contingent on their approval. The experience gained by my 30
years as an active practitioner and nearly 19 years as a Justice
of Florida's highest Court - four as Chief Justice -~ convinces

me that the solution will be much easier than it was in Furman.
Even the dissenters can logically say that in respect to stare
decisis, they feel bound by Furman, whatever may be their
personal views. Moreover, how can the Court justify the
execution of even one person when they have so recently spared
the life of more than 600. I think this Nation has witnessed

its last penal execution.

But -~ whether this may or may not be so, is not pertinent
to my answer to the charge given us. The testimony before us
on the several hearings around the State, particularly the
testimony of the penologists, administrators of prisons, professors
and others who have spent - collectively - hundreds of years and
have written literally volumes on the subject, convince me that
while capital punishment is a deterrent, its incorporation in
our law as a form of punishment creates more problems than it
gsolves - and I agree with the views of many that, statistically,
there is no evidence that its imposition contributes to the
prevention of murder or other crimes. The interminable delays
in the disposition of capital cases in the courts creates
disregpect for all criminal laws and this delay will most likely
continue so long as death is the sentence imposed. Judges,
who have the final word, know that once such sentence is carried
out, there is no way to effectively correct an error.

I would not reimpose the death penalty in Florida.
In its stead I would impeose life imprisonment and provide
that every person so convicted should serve not less than 20
years before becoming eligible to apply for any form of
pardon or parole, I would also provide that any proceedings
for pardon or parole of such convicted felon should be
conducted before a duly constituted official body, public hearings
held with the State represented by the prosecuting officers
who conducted the trial in which the conviction occurred or his or
har successors in office.

: To those who would reinstate the death penalty, I would
garnegtly suggest that in view of the patent ambiguity of

Furman = and the manifold problems that will arise in both

the prosecution and defense and in the administration of the
corrective systems of the State - that no precipitate action

be taken. There must be more definite guidelines in this

area,. We should not endage in a guessing game where the penalty
is so final, nor should we try to predict what s future Supreme
Court may hold. While we await further developments, the time
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could be well spent in further studies of our system of
criminal justice, in expediting the final disposition of

cases and in securing the return to the States of their tradi-
tional and historical right to administer its criminal laws
through its own judicial system free from the ever increasing
interference c¢f the subordinate federal courts - and the
consequent interminable delays in concluding a criminal
prosecution.

POSITION STATEMENT OF JESSE J. MCCRARY, JR.
ON THE DEATH PENALTY QUESTION
In keeping with your request that all members submit
to you in writing their positions on capital punishment, I
respectfully submit the following statement:

I am opposed to the reinstatement of capital punishment
in this State. From the many hearings we have had, I have
listened attentively to the experts from across the country,
and I am persuaded by the testimony of some of the experts that
it has not served as a deterrent to crime, and it will not serve
as a deterrent to crime in the future. However, I am mindful
that the statistical data that has been presented to the
Commission could very easily fit into either category, depending
on one's philosophical approach to capital punishment.

Throughout the hearings, those persons who have
advocated the reinstatement of capital punishment and those
who favor it out right have not demonstrated to me that, if
capital punishment were reinstated, there would be a safeguard
to guard against the punishment being inflicted in a freakish
and capricious manner, as noted by the United States Supreme
Court. .

The statistical data of Flordida's Special Commission for
the Study of Abolishment of the Death Penalty in Capital Cases
of 1965 indicates that the majority of persons executed in
Florida were members of a minority race. "The death penalty
is applied most unequally, both from the economic and the
racial points of view. It has been said that the death

- penalty, as now applied is nothing but an arbitrary dis-

crimination against an occasional victim. Almost any criminal

‘with wealth or influence can escape the death penalty but

the poor and friendless convict, without means or power to
fight his case from court to court and exert pressure upon
the pardoning power, is singled out as a sacrifice. There is
some evidence of racial discrimination: the opponents of
capital punlshment point to the 51 men executed for rape in
Florida since 1924, Forty-nine of the 51 were Negroes.

It is for this compelling reason that I find myself -
opposed to the reinstatement of capital punishment.

Alternatively, if this Commission recommends to the
legislature that capital punishment be reinstated, I want to go
on record as oppos1ng capital punishment for crimes that only
deal with public officials. If it must be reinstated, then
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it is my firm belief that this Commission must recommend that
¢ap§ﬁal punishment be reinstated for the willful and wanton
taking of a human life notwithstanding that person's station

in life; and I do believe that it would be a clear vioclation

of the egual protection clause of both the United States Consti-
tution and the Constitution of Florida. (I am not unmindful

of the letter and memorandum on capital punishment by Assistant
Attorney General Raymond L. Markey dated October 11, 1972.)

’ ‘Lastly, it appears to me, from Commission hearings and
dmaguss;ons with others who have an interest in the capital
punishment. issue, that the purpose of capital punishment
during modern times is to serve as a deterrent to crime.

. 8irnce there has been no clear and convincing evidence that

- accords with logic and reason that the imposition of such

- would deter crime, I respectfully recommend that this Commission
refrain from recommending the reinstatement of capital
punishment.

POSITION STATEMENT OF ERNEST E. MASON
‘ON THE DEATH PENALTY QUESTION

Under date of October 6th I wrote you a position paper
with ?&ferénca to the subject matter of capital punishment.
At this time, I wish to revise it and substitute the revision
in the report that goes to the Governor.

I now make the following observations:

- (1) The death penalty should be reinstated in Florida.
I am of the opinion that of late too much emphasis has been
placed upon the so~called humanitarian rights of the criminal
at the expense of the victims of homicides or their families.
In spite of all of the so~called expert testimony that we have
heard, I am of the opinion that the death penalty is a deterrent
to homicides and that it should be restored as such. Also,
although punishment should never be in the form of vengeance,
it should be coextensive with the nature of the crime committed;

{(2) T am not at all impressed with the argument that the
supreme Court of the United States has once and for all
gliminated the death penalty. I think the door is still open
and 1if we believe as a matter of principle that capital punish-
ment should be reinstated, then, we should do so, leaving it to
Future appellate decisions to determine its constitutionality.
The principle of stare decisis has long been abandoned in this
gountry, and I do not consider the decisions if Furman v.
Georgia, et al., as being permanently conclusive;

_ {3} In order to aveid Lhe rationale of the Supreme Court
degisions, I am of the opinion that in certain homicides the
death penalty should be mandatory, or, 1f not made mandatory by
the triers of the facts, then, the discretion as to whether the
punishment should be death or life should be removed from the
trial jury and reposed in & panel of three judges, one of whom
should be the trial judge, who would consider acggravating and
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mitigating circumstances and then determine whether the
sentence should be death or life imprisonment;

(4) As to the specific crimes for which the defendant
would be subject to the death penalty, I would include the
following:

(a) Premeditated murder

-(b) Felony murder committed in connection with the
felonies of arson, rape, robbery, burglary, kidnapping,
hijacking and the unlawful throwing, placing or discharging of
a destructive device or bomb,

(c) Rape of any child under the age of 16 years;

(5) In the event the bifurcated procedure referred to in
Paragraph (3) is adopted and the panel of judges sentences to
life imprisonment, the defendant should not be eligible for
parole until he has served at least 25 years;

(6) I think life imprisonment should be imposed for
second degree murder, with a provision that the defendant
should not be eligible for parole within less than 20 years;

(7) I am not in favor of a hard and fast rule which
would make all convicted murderers or rapists ineligible for
parole. I think each case should be dealt with individually,
subject to the 25 year minimum prison service where the
punishment inflicted has been life imprisonment for a case
of the class enumerated in Paragraph (4), supra.

Please substitute this position paper in lieu of the
one forwarded to you under date of October 6, 1972.

POSITION STATEMENT OF LEROY COLLINS
ON THE DEATH PENALTY QUESTION

I have approached my decision on the question of the
reinstatement of capital punishment in Florida as an individual,
and as a lawyer and officer of our Court. I know, too, that I
am influenced to some degree by my experience as Governor OVer
the six-year span beginning in January of 1955.

I am opposed to any reinstatement effort for two basic
reasons. First, it is my personal conviction that the death
penalty is inhumane and has no proper place in our advancing
civilized society. It degrades us all and runs counter to
values I have believed in and sought to uphold over my
lifetime. In future years, I believe people will look back
on the hangman's noose, the electric chair, and the gas chamber,
as we now view the barbarous instruments and trappings of
torture utilized by our ancestors.

Secondly, I don't believe there is really any way to

enforce the death penalty without discriminatiqnz unjust and
freakish results, in our democratic and competitive socilety.
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In my term as Governor, following what I considered to be my
constitutional duty, I signed death warrants under which the
State executed twenty-nine prisoners. It was then my conviction
that the penalty was not fairly enforced and by formal message
to the Legislature I recommended action to abolish it. The
Legiglature would not agree and the action was not taken.

The issues before our study commission of course require
a more complex analysis, than the right or wrong per se of capital
punishment. Some of the questions with which we are confronted
ag ¥ see them and my reactions thereto, are as follows:

1. Does the penalty of death act as a deterrent to
other would be offenders? Most people say it does. They
helieve this deeply and common sense would lead one to believe
that in some cases at least it does deter. But the vast
weight of statistical information negates this. The distinguished
Attorney General of Florida, among other witnesses before our
Cormmission, expressed strong feeling that capital punishment
provides a positive deterrent. He emphasized his position by
pointing out that since Florida had discontinued capital
punishment (1962), there had been a marked increase in murders
and rapes (wunishable by capital punishment) and he thought
the loss of the deterrent effect of executions had contributed
materially to this. However, my later investigation has disclosed
that over this same period, the increase in other major felonies
in Plorida (not punishable by death) was even greater. See
tuble attached and marked "A". There simply is no statistical
showing of which I am aware to indicate that the existence or
non~existence of capital punishment has any relationship to
the rise or fall in the number of incidences for which this penalty
is or is not applied.

'2. Has capital punishment been applied in Florida
"fregklshly" (to employ a term used by the U. S. Supreme Court)
and in a way to discriminate against the minority of our people

whe have been characterized as the poor, the helpless, the

hopeless and the hated? 1 believe this has been the result in
Florida though I am sure that most all of those forming the
judgments bringing it about have not consciously sought this
end.  Perhaps this makes appropriate the term "freakish".

3. Can the penalty be reinstated in a manner which would
likely be approved by the Supreme Court? The goal for an effort
to accomplish this would be to provide mandatory use of the
death penalty and not leave the judgment to whim, caprice or
vrojudice. There are two primary approaches to seek such an end.

The first is to define the c¢rimes so that death may be
given to all offenders against certain classes of victims, such
48 those who murder police officers, public officials generally,
prison guards, etec. I oppose this approach, sharing the view
that the result would thus become purposefully discriminating
and perhaps raise other constitutional guestions as well as
sorious questions as to simple fairness.
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The second approach is to provide mandatory executions
upon judgments of guilt of anyone committing a defined crime
regardless of who is the victim. The reasons given for
this approach is to avoid discrimination between perpetrators
of the same crime, and eliminate this way the "freakishness" in
the present system. But, as I see it, if discrimination moti-
vates those making the life or death decisions, malice or favor
will be reflected in the selection of the defined crime just as
it has occurred in granting or withholding mercy.

Thus it is my opinion that any approach that is made to
accommodate a state execution plan to the feelings of the
Supreme Court 1is doomed to ultimate failure.

4. Can it be reasonably concluded then that the
execution of people convicted of crime is now_a thing of the
past in the nation because of the Supreme Court's recent
decisions? I think so. A majority of the Court has ruled the
death penalty unconstitutional. This includes those who feel
this to be the case per se and those who feel that it is
constitutionally impermissible as it has been generally applied
across the land. Beyond this, Mr. Chief Justice Berger made it
clear in his opinion that he would approve the abolishment of
the death penalty if he were in a position of exercising legis-
lative power and there was no dissent to this. In other words,
the justices spoke out against the death penalty as a matter
of government policy, but a minority held that if the states
desired to use it, they should be permitted to do so under the
Constitution of the United States as it now exists.

It is my opinion that most of the other states of the
nation will now fall in life with the 1l states that had
abandoned the death penalty before the Supreme Court's recent
ruling. I believe this can be a reasonably guiet accession.

Even if one or more states insist upon rights to execurz
prisoners in the future, I seriously doubt that the Supreme Court
will allow this, no matter how a state may reframe its laws.

Now, it is certainly true that there is a strong popular
feeling in Florida favoring reinstatement. It is my view that
this stems more from resentment over continuing rising rates of
crime and the ineffectiveness of the government in adeguately
coping with this, that it does over the issue of capital
punishment. The rampant muggings most common in white-black
narginal neighborhoods of the country's urban centers not only
are taking a heavy toll on the immediate victims themselves,
but induce a condition of fear in others that at times assumes
serious hurtful and dnagerous proportions. The people want crime
stopped and a significant part of the answer~~but only a part of
it--is greatly to improve our means of detection and our
processes of arrest, trial, conviction, punishment, and '
rehabilitation of the guilty. This we are not doing effectively
now as we can and should.
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Aggravated (Over $50) Auto
Murder Rape Robbery Assault Burglary Larceny Theft

The desire of the public to execute, to mandate
. uncommutable life sentences, which is strong indeed, is due ‘ 1971 933 1,708 13,422 22,512 118,175 99,999 27,652
in large part to frustration over our failures in law 1970 860 1,509 12,636 18,819 106,036 77,609 26,930
enforcement and will go away in my judgment if our methods of 1969 720 1,347 10,345 16,999 86,308 61,110 24,331
dealing with criminals and potential criminals are made more 1968 731 1,113 9,849 16,220 81,743 49,374 19,706
effective and certain. - 1967 630 913 7,850 14,006 73,188 41,260 17,126
‘ 1966 612 871 5,933 12,653 62,839 38,094 14,453
Justice Blackmun of the U.S. Supreme Court, while ' 1965 518 771 5,146 10,951 55,556 31,728 12,062
agreeing with the minority makes an eloguent and moving 1964 486 . 589 4,958 9,073 54,959 26,692 11,775
plea for the abolishment of the death penalty through the 1963 463 398 4,017 6,282 46,604 22,569 9,675
legislative process. He points out that in his state no 1962 420 318 3,457 5,437 40,575 18,236 9,187
execution has occurred since 1906 (Minnesota abolished ihe death 1961 477 398 3,746 5,835 37,627 17,879 8,862
penlaty in 1911). Attached to this memorandum and marked "B" 1960 520 418 4,018 5,677 41,078 18,126 9,835
is a table showing comparative rates of murder and rape in
Minnesota and in Florida for the past ten years. Even though % Increase +79% +308% +234% +296% +187% +451% +181%
we have had the death penalty on our books, and Minnesota has 1960-1971
not, the end result of preventing the crimes for which the
penalty could be used in Florida, is not nearly as good as in Florida Population (1960) 4,951,560
Minnesota. Florida Population (1971) 7,125,300
Percent Increase: 41%

Conclusion

: v INDEX AND RATES PER 100,000 POPULATION —vMURDER AND RAPE- TABLE B
We should not get on the defensive. We should accept the '

fact that the death penalty is out and make no call for rein- FLORIDA : RAPE
statement. We should make no defense of the Supreme Court of Crime Crime By Rate Changd&xecutions Crime Crime By Rate Change
‘ condemnation of State executions of the past. We should make Year Index Pop. Rate JFr Brior For Year Index Pop Rate Frygg%or
a strong plea for more effective enforcement of our criminal Q —atear
laws, and the rights of our people to live free of the plague MURDER 1971 033 13.3 +.6 0 1708 24.3 +2.1
of crime which hangs heavy over their homes and pathways. ~_~ 1970 860 12.7 +1.4 0 1509 22,2 +1.0
This plea should have a special emphasis on the prevention and ' 1969 720 11.3 -.6 0 1347 21.2 +3.1
punishment of muggings. It should contain recommendations of 1968 731 11.9 +1.4 0 1113 18.1 +2.9
specific measures of law reform and the enlistment of our whole 1967 630 10.5 +.2 0 913 14.2 + .5
citizenship in a campaign to stamp out this scourge. 1966 612 10.3 +1.4 0 g;i ig.g I%.g
1965 518 9 +.3 0 | . .
TABLE A CRIME STATISTICS, 1960-1971 1964 489 8.6 +.4 2 489 10.3 +3.3
SOURCE: UNIFORM CRIME REPORTS (FBI) 1963 463 8.2 +.5 1 398 7.0 +1.2
' 1962 420 7.7 -1.4 5 318 5.8 -1.3
NATIONAL 1961 477 9.1 -1.4 3 2?3 Z.g - .?
' ' 1960 520 10.5 +.3 . - .
Forcible Aggravated (Over $50) Auto 1959 500 10.2 ~1.6 10 - 416 B.5 +1.0
Murder Rape Robbery Assault Burglary Larceny Theft 1958 524 11.8 X 3 333 L l;.iS .1 é
‘ ' _ Averages 599.7 10.35 +.10 .1 . .
1971 17,630 41,890 385,910 364,600 2,368,400 1,875,200 941,60C
1970 15,810 37,270 348,380 329,940 2,169,300 1,746,100 921,90C MINNESOTA . _
1969 14,640 . 36,840 297,460 307,580 1,956,500 Lr527.800 872,40( MURDER 1971 95 2.4 +.4 0 468 12.1 +2.4
1968 13,690 31,380 261,620 283,470 1,835,000 1,273,800 778,20¢ T 1970 70 2.0 +.1 0 369 9.7 -1.8
1967 12,130- 27,380 201,970 254,260 1,611,100 1,049,300 655,20( 1969 69 1.9 -.3 0 424 11.5 + .6
1966 10,950 25,590 157,250 232,680 1,391,900 896,500 557,30C 1968 81 2.2 +.6 0 398 10.9 +2.3
1965 9,880 23,200 138,040 212,900 1,266,000 794,000 493,40C 1967 58 1.6 -.6 0 309 8.6 +1.3
1964 9,280 21,230 129,780 200,760 1,197,600 733,500 469,50C 1966 79 2.2 +.8 0 261 7.3 +2.1
1963 8,560 17,490 115,930 172,250 1,072,400 649,900 405,40¢C 1965 50 1.4 0 0 186 5.2 + .7
. 1962 8,46C 17,390 110,340 162,710 981,500 574,300 364,30C . 1964 51 1.4 +.2 0 157 9.5 +1.9
1961 8,660 17,060 106,170 154,990 937,300 529,600 333,700 1963 41 1.2 +.3 0 91 2.6 -1.0
1960 9,030 17,030 107,340 152,580 900,400 507,300 325,90C 1962 23 .9 -.1 0 124 3.6 + .9
% Increase  +95% +145% +259% +138% +163% +269% +183% 1961 34 1.0 -.3 0 94 2.7 + .2
1.3 +.3 0 84 2.5 + .2

1960~1971 ‘ 1960 43
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Crime Crime By Rate Change Executions Crime Crime By Rt. Chg
Index Pop. Rate For Prior YT For Year Index Pop. Rate EriOLYT

1959 35 1.0 +.1 0 79 2.3 -1.0
1958 31 .9 X 0 113 3.3 X
Averages 55.0 1.52 +.15 225.5 6.2 +.62

POSITION STATEMENT OF HAROLD M. STAHMER
ON THE DEATH PENALTY QUESTION

I suggest that the Commission recommend to the Governor
that there be an "indefinite postponement" or "moratorium"
on capital punishment for the following reasons:

(1) The Furman decision suggests to me the strong possibility

that the U.S. Supreme Court intended in Furman to rule out the
possibility of inflicting capital punishment under any
circumstances. In view of this and given the likelihood that some
states will reinstate capital punishment for specific crimes, I
would prefer that Florida not provide the Court with an opportu-
nity to rule on this subject. The people of California, for exam-
ple, will vote this November on whether or not to reinstate
capital punishment. A "postponement”" also has the merit of
enabling the Governor and legislature to weigh the recommenda-
tions of Commissions similar to ours as well as those of other
state legislatures. Let us not forget that this topic was

debated in Great Britain for many years. Just the British Royal
Commigsion Report alone took four years to complete (1949-1953).
Bvery effort should be made to guarantee that our decision in
Florida be the result of careful objective scrutiny conducted

in an atmosphere free of emotionalism as well as partisan and
personal political and other ideological considerations.

(2) It would seem prudent to determine, for example, during the
proposed postponement whether or not there is a noticeable increase
in homicides of the kinds specified in the Attorney General's
statement. I am not convinced, for example, that the recent
increase in killing at Raiford can be attributed to an awareness

on the part of prisoners that the death penalty had been

banned. :

(3) A "moratorium" or “postponement" would provide this State
with an excellent opportunity to create a Prison Commission

to conduct a complete investigation into our present
correctional philosophy and practices as well as our rehabilita-
tive, pre~sentencing, and parole practices. This period

would also gnable taxpayers to be given some idea about the

way thoir tax dollar is spent and the exact costs of

eonfining an individual as well as the cost to the State of
post~sani encing appeal procedures inh capital punishment cases.

{4} I also recommend a "postponement" or "moratorium" rather than
total abolition because I think it has a chance of obtaining
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the support both on our Commission and in the legislature
of those who are not necessarily abolitionists, but who

are also not convinced, for a variety of reasons, that the
death penalty should be reinstated at this time. If it

is to be considered by the legislature, I would, naturally,
prefer that it be done after the U.S. Supreme Court has had
an opportunity to make absolutely clear the implications of
Furman.

B. In addition to recommending a postponement, I would like to
provide you with an opportunity to consider some of the reasoning
behind my abolitionist position:

(1) My reading of Furman convinces me that, practically speaking,
it is impossible for society and our practice and administration
of justice to undergo the kind of changes that would enable
the Court to permit the reinstatement of capital punishment.

(2) Closely related to this is my conviction that even if we
were able to devise an absolutely fair and impartial system of
justice we still have not taken into account the fact that a
heavy majority of those who come before the court were born
into impoverished and unhealthy social and economic conditions
which guarantee that a greater number of such individuals will
run afoul of the law and commit violent crimes than had they

been born into circumstances similar to yours and mine. The

"sanctity of life" argument is a compelling one to me in

view of this fact. I could not on moral and religious grounds
condone a situation wherein a life is demanded of an individual
who had no control over whether or not he wished to have been
born and, then, into what circumstances. The impossibility of
leading a normal and law abiding life is so great for so many
in our society that it would be cruel and inhuman to inflict
the death penalty upon those less fortunate than we.

(3) If, as some claim, the death penalty is a deterrent, then
the number for whom this is true is so small that it would be,
indeed, "cruel and inhuman" to inflict this punishment upon

the majority of those for whom the death penalty is no deterrent.

(4) On the basis of testimony and literature available to us,
it has been made clear, repeatedly, that the most effective
argument on behalf of retaining the death penalty as a
deterrent is based upon the guarantee of "swift and certain
punishment”. I see no evidence that this is possible given

our present constitutional guarantees and appeals options.

(5) On the other hand, we have heard testimony that. the
existence of the death penalty does, in fact, make homicide
attractive to certain types of deviant personalities. Related
to this is evidence of an increase in the homicide rate
immediately following certain executions.
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(6} Consideration should also be given to the effect that the
carrying out of an execution has on those responsible for
implementing it.

(7) Equal consideration should be given to the effect of an
execution upon the general public. In a recent letter, a
copy of which I enclose, the Honorable R. A. Butler, former
Home Secretary of Great Britain, made the following
statement, "I have no doubt myself that it was inevitable

to end capital punishment here, partly because of the
disproportionate effect that a single execution had on public
opinion."

C. I would also like to suggest that our Commission recommend
to the Governor and the legislature that we create a Prison
Commission which would institute a thorough investigation and
examination of our entire sentencing, penal, correctional,
parole, and rehabilitative philosophies and practices. Thls
should also include the articulation of a workable definition
of the purposes and objectives behind "sentencing" and"con-
finement",

(1) I know that a number of us conclude these hearings with a
feeling that certain individuals convicted and sentenced for
the first time for breaking and entry may be potentially

more dangerous to society than an individual convicted of first
degree murder. Similarily, some murderers, like the two

in the NBC film, are probably far more dangerous to society
than are, perhaps, individuals whose crime was either rape or a
"passion killing". We must devise a better way of determining
which individuals who run afoul of the law are likely to do

50 again and then determine whether, after appropriate
confinement and attempts at rehabilitation, such individuals
should be permitted to return to society. In theory at least,
there are some individuals who probably should be permanently
confined whether or not they have convicted a violent or capital
crima.

(2) Involved in any such review should be a recognition of the
fact that while a disproportionate number of inmates are Black,
the number of correctional and rehabilitative personnel allowed
t0o work with them is an embarrassment and a shock to me.

For example, although Blacks constitute 15.3% of Florida's
population (1970 Census), 5,369 or 54.9% of the total prison
population of 9,768 are Black. There are only eleven (11)
correctional officers out of a total of 1,402 correctional
officers {all ranks), road prison officers {(all ranks), and
guperintendents (all ranks). With the exception of four (4) Black
Class. Teacher I, there are no Blacks in some forty-five (45)
other supervisory and staff positions which employ 469 individ-
wals. There are but twelve (12) Blacks in ninety-nine (99)
other health, c¢lerical and related positions which employ 492
individuals. In summary, there are twenty-seven (27) Blacks
out of a total of 2,363 correctional personnel. The situation
is even worse with respect to other ethnic minority groups.
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" New York City Police Commissioner Patrick Murphy who stated

(3) There have been a number of suggestions made that might
be mentioned. These are:

(a) Increase the salary of all personnel in order that
better gualified individuals seek employment in this field.

(b) Recruit heavily in all personnel categories from
ethnic minority groups, especially from among Black
communities.

(c) Increase drastically all educational, vocational
technical, and career counseling programs and opportunities
for prison inmates in order that they may find useful and
productive employment when re-entering the mainstream of
society.

(d) Be innovative and experiment with the value of enabling
reformed convicts to help rehabilitate inmates.

(e) Be innovative and rely more upon "half-way in"
and similar rehabilitative programs than is presently the case.

(f) Determine that there be no sentencing nor confinement
without, at least, the possibility of parole.

(g) Determine that "indeterminant sentencing” be adopted
in conjunction with the institution of new classification
procedures.

(h) That we not assume for a moment that a reduction in
the average time spent in prison for confinement is going to
produce a major saving for the taxpayer. To the contrary,
we must spend more in this area. The cost of instituting
decent pay scales together with the introduction of more
sophisticated rehabilitative and vocational programs will
certainly absorb whatever savings might accrue as a result
of other changes and savings.

(1) That the selection of the membershlp and the
administration of the parole ' sard be placed under a common
authority that can also admin.ster the correctional, mental,
and other rehabilitative services in the State.

In conclusion, I would suggest that we reflect upon
the fact that the design, production, and maintenance costs for
our trouble prone F-111 fighter bombers are probably enough to.
reform the entire penal and correctional system in this nation,
and, in so doing, increase job opportunities for a significant
segment of our society. I would further like to add that it was

that national and international gun control legislation would
ease the burdens of law enforcement officials and reduce the
possibility of violence in our society. After listening to
expert testimony and public opinion and after reading the
material provided us, I must conclude that if we are concerned
about crime and violence then let us do something about it.

But let us not deceive ourselves into believing that reinstating’
the death penalty is a socially and morally responsible way of
coping with these concerns for an enlightened and responsible
State in 1972.
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éﬂ{ ‘ ) i POSITION STATEMENT OF RICHARD T. EARLE, JR.
o THE MASTER'S LODGE ) ON DEATH RENALTY QUESTION

TRINITY COLLEGE, ‘

QéMBRIDGE, cB2 1TQ.

At the meeting'in Tampa you suggested that we reduce our
thoughts on reinstating capital punishment to one or one and
a half pages of paper, and forward the same to you. I am
complying with putting my thoughts on paper, but I am sure
that I will not comply as to the one or one and a half pages.

TELEPHONE 38201.

ﬁ’ - :?g, It is obvious that capital punishment is not a deterrent
4 ' : t i i icid
Our Ref: G/3 | O any person unless, before the commission of the homicide he

6 October 1972 consciously or subconsciously considers the possibility of his

. ultimate execution.
of his actions that
possible result, or
of his apprehension
act as a deterrent.
fall into either of

Thus when one's emotions so take control

he kills without consideration of the

if one believes that there is no possibility
and conviction, capital punishment will not
However, there are situations which do not
these catagories -- no uncontrolled

emotions are involved, there is a fear of apprehension and
conviction, and there isg an opportunity and a necessity to
consciously or subcon501ou31y consider the possible result and
evalute the alternatqves In at least some of these cases
capltal punishment fiust be the least desirable alternative

and in these cases capital punlshment myst be a deterrent.

I recognlze that this cannot be‘'demonstrated statistically, but
this is the fault of the statistics and not of the logic.,

?

LAY \ .
3 YN ! l’.\ \/( | “’ 1 / W . ./\“
Vo LW

whank you for your letter.  You were quite right
fio approach the llone O0ffice for material for your

r‘eqc.«:u ehas., ‘

?I have no doubt myself that it was inevitable to
‘ond capifnl punislment, here, partly because of the
dgsp:op@rijondtc cifect that a single execution
hsd ou publlc opinion.

e

It is my sincere belief that society generally demands
death as punishment for the types of homicide that, by their
very nature are so wanton and brutal as to shock society It
is immaterial whether thig demand of society is society's method
of retribution for shocklng it or.is.an outlet for its feeling
of collective aggression. If p001ety demands capital punishment

0 in certain types of cases, it will achieve it by legal means if
’lf _/\ ' possible and illegal means if necessary.
-(J L , I agree with the view expressed by some members of the
3 w\ Supreme Court of the United States that ouyxr system, prior to
L E §‘ ‘Furman v. Georgia, conferred on juries and judges the power to
\ VN” k}\, indicriminately and without guidelines sentence a person either

to death or life imprisonment. However, I violently disagree
/ with the conclusion reached by a majority of the Court that
: b « " . epxerience has demonstrated that %£his power of the jury has been
'~,’\fgé‘ﬁﬁl\/gyﬁ/jyﬁyy. /ﬁ#&ﬁ - 27 exercised whimsically or freakishly. Under our system both a

o IR . ' . ) - grand jury and a petit jury must be so shocked by a homicide
(TS Loy as to believe capital punishment is na appropriate penalty.
o A SR B In reaching such a conclusion, these representatives cf our 5001ety
G . are in most cases expre551ng the view of society as a whole and
. ' ' ) carrying out what society demands. The mere fact that the
£l RS ) percentage of "disadvantaged persons” on death row ls far ?reater

- g N ' than the percentage of "disadvantaged persons" in our tota
Dlsﬁﬂarold Moo Ffphmer, Ph.D. ' populatlog is no gv1dence that juries have meted out the death
% ‘ : Ao . penalty discriminatorily, whimsically, or freakishly. Because of
Judge Qrew' SR ¢ ' many factors, the nature and causes of which are here unimportant,
Mx ' o : prOportlonately more homicides are commited by certain socio-

I§GSNUCh aﬁ hzs handurltnng is illegible, this is a response '
te my Mtter from R. A, Butler, former Home Secrctary for Great
Brita!h” and nau Master of Trinity College, Combridge,
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aconomic groups, and these groups are composed largely of the
"digadyvantaged”. Likewise the fact that the percentage of
black persons on death row far exceeds Fhe percentage of black
persong in the total population is meaningless because of

the high percentage of black persons in that socio-economic
group which commits most of the homicides.

Because of the foregoing it is my vigw that capital
punishment is not only desirable but that it is necessary and
that ou system prior to Furman v. Georgia was well calculated .
to carry out the mandates of society in a fair an@ non-discrimi
natory manner. With these view I necessarily believe that
capital punishment should be reinstated. However, this raises
the guestion as to whether or not at this time it can be
reinstated in a manner satisfactory to society and meeting
the requirements of the majority opinions of the Supreme Court.

The Attorney General of Florida has suggested that it
might well be constitutional to makg @he death penalty
mandatory for specific types of homicide. Based upon the
opinions in Furman v. Georgia this suggestion may well have
theoretical merit. As a practical matter, I do not believe
it has real merit. While society is so shocked by some
homicides as to require the death penalty, it would be equally
shocked by the exaction of the death penalty for other_homlqldes
which do not so shock it. Because of the variety and indefinable
nature of the factors which cause society to be shocked by some
homicides, it would be impossible to @eflne in language all
of those homicides which society reguires be punished by death
and to exclude all of those homicides'that society believes
should be punished by some lesser punishment. Heretofore
juries have been able to carry out the mandates.nf society
by recommending or failing to recommend mercy without the use
of definitions or written guidelines, but by ?helr 1npate
reaction to all factors involved in the homicide. This
screening process cannot be accomplished by definition or
guidelines.

The Attorney General recommendilthat Ehe d;aiz ginalty
: -ory for the premeditated killing of members

2grzgggaélagses of sogiety. This cannot be a solution because
it will not satisfy the demands of society which has a vital
interest in protecting all of its members and not only members
of a few selected classes against homicides. Further, this
mothod of clagsification gives no consideration whatsoever
to those undefinable factors which so outrage society tha;
it demands the death penalty. The premeditated killing of a
law enforcement officer under certain circumstances might N
well not be so shocking as to require the death penalty, while
I think more of us would agree that even ;howgh.the k11¥e§s
in the TV presentation, “Thou Shalt Not Xill" did not kil
any persons falling within the classes recommended by the e
Attorney General, capital punishment is an appropriate penalty
£o he exacted from them.
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For the foregoing reasons, I do not believe that it is
possible to define those homicides which should be punished

by death in a manner which will in any way satisfy the demands
of society.

Of even greater import, so long as there is capital
punishment there is no practical way to deprive a jury of its
power to act in such a manner as to reflect the feelings of
society in general, the exercise of which power will, from
a statistical standpoint, appear to be discriminatory, arbitrary,
whimsical, or freakish. So long as the charge of a capital
crime, no matter how defined, also contains lesser included
offenses, the jury has the ability to indiscriminately sentence
a person to death or imprisonment by finding him guilty either
of the capital crime or the lesser included offense. This is
merely a continuation of our system prior to Furman v. Georgia =--
the only difference being that instead of recommending mercy
the jury can find guilt of the lesser offense. It is true that
the jury has a guideline, the instructions given by the court
relative to the lesser included offense, but this may be a
distinction without a real difference. At the same time if
the Supreme Court applied the same fallacious statistical test
as it applied in Furman v. Georgia, it would soon be apparent
that there was a disproportionate number of "disadvantaged

persons” on death row and that the jury again acted whimsically
and capriciously.

It is no solution to devise a system where charges of
a capital crime do not include lesser offenses. Under such
a system the jury would be confronted with only two alterna-
tives -- death or freedom. Such choices could only lead to
the execution of persons in borderline situations and freedom
for aother persons who should in fact be punished. Further

statistically it would be subject to attack as whimsical,
freakish, and discriminatory.

In brief I do not believe that there is any way to
reinstate capital punishment and at the same time meet the
demands of society and the requirements set out in Furman v.
Georgia. Further, it must be recognized that the Supreme
Court of the United States makes the rules of the game and
unless these rules, so made by the Court, are followed, the
game itself must of necessity develop into a shambles. At
this point in time I do not believe that it is to the best
interests of society that any attempt be made to ignore or
subvert the holding and philosophy in the majority opinions
in Furman v. Georgia.

If society really demands capital punishment for certain
types of homicide or other crimes, it would seem possible
to enact an amendment to the Constitution of the United States
making it constitutional not only to have capital punishment,
but to utilize the system which was in effect in most of the
states prior to Furman v. Georgia. I suggest that this is a

goal and a method of achieving it which comports with our

basic philosophies of government.
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The great bulk of society is outraged at the ease of
parole and pardon in certain types of homicides, and will
become even more outraged with the abolition of capital
punighment. It is not a satisfactory solution to sentence
one to prison without any hope of release. Such a system
ig undesirable from the standpoint of the prisoner and
the prison authorities and is indefensible from the stand-
point of society because it completely ignores the possibility,
as remote as it may be, of rehabilitaticn. Further, it
will be subject to exactly the same criticism as the present
system was subjected to -~ a disproportionate number of
"disadvantaged persons” will be in for life without hope of
parole and juries will have made this determination on the
pame basis that it made the determination as to the

~death sentence..

‘The only solution I can think of is to make life

Cimprisonment the mandatory sentence for all homicides giving

all the hope of parole, and restructuring our parole

system so as to accord the prisoners some rights to parole

and to accord society the right to be heard openly and to
advocdte or oppose parole. Unfortunately if Furman v. Georgia
is carried to its ultimate logical limits, this system
lik~wise would be subject to exactly the same criticisms as
our present system, the only difference being that the parole
board would be substituted for the jury.

POSITION STATEMENT OF ROBERT M. JOHNSON
' ON DEATH PENALTY QUESTION

I favor reinstatement of capital punishment for at least
the following crimes:

1. Premeditated murder

2. Homicide committed in perpetration or the attempt to
perpetrate any felony.

- . 3. Hijacking or bombing.

4. Xidnapping for ransom whether the gain be financial,
political or otherwise.

5. Rape.

6. Importation of heroin or hallugenic drugs.

To my mind capital punishment must be the result of swift and
gertain justice. This means we must have swift proceedings
from the date of indictment to the date of final appeal. 1In
this regard I feel priority should be established for speedy
trials and speedy appeals. ‘

POSITION STATEMENT OF GWENDOLYN S. CHERRY
ON DEATH PENALTY QUESTION

Let me state at the outset that I strongly oppose crime

and violence in our community, state and nation. No one
could object more vehemently that I to the ever rising crime
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rate, the unsafe streets and the heinous criminal acts we
read about almost daily. My reason for clarifying this point
is because so often people confuse opposition to capital
punishment with favoring or being soft on crime which is
decidedly not the case in point. If for one moment, I
sincerely felt that the Death Penalty would deter this
hcrrible situation I would be the first to favor re-instate-
ment of capital punishment. To date, I have not seen
evidence, facts or figures to support this deterrent theory.

Permit me to review briefly my past two years in the
legislature. Directly proceeding my election to the
House of Representatives, I filed House Bills 223 and 2598
(relating to capital punishment) which were overwhelmingly
defeated by the Criminal Justice Committee. The following
year, 1972, I re-filed these bills, House Bills 1809 ( to
abolish capital punishment) and 4126 (relating to jury
determination of death). These bills met with the same
identical consequences..killed in the Criminal Justice
Committee. If the bills had passed, they would have abolished
capital punishment from the Florida Statutes by commuting
death sentences to life imprisonment. Each year, approximately
four thousand (4,000) bills are filed in the Legislature; yet,
in 1971 and 1972, only four (4) bills dealt with the subject
of capital punishment...the above mentioned bills. This is
for the records to show my very obvious and deep concern
with this issue.

I have repeatedly requested a study commission to be
established to review the subject as well as schedule
public hearings throughout the State. The Chairman of the
Criminal Justice Committee had promised and intended to set
up public hearings to hear expressions of the people on the
issue. However, the Supreme Court handed down the Furman
decision. Presently, I am a member of your committee and the
Speaker's Select Committee and I am fully cognizant of the
fact that my opinion is decidedly the minority of both
committees that capital punishment should be abolished and
another type of punishment used in the place thereof.

Manifestly, the taking of a life of a human being is
wrong whether it is done under the sanction of the State or
by individuals or an individual. It violates one of the
Ten Commandments handed down "Thou Shalt Not Kill". Punishing
violence with violence is not the solution. The type of
punishment that should be substituted for death needs further
in-depth study.

The Supreme Court's ruling in the Furman v. Georgia has,
at last, brought the subject before the legislature and the
people to be resolved. I strongly agree with Furman that
"The imposition and carrying out of the death penalty in these
cases constitute cruel and unusual punishment and is in
violation of the eighth (8th) and fourteenth (l4th) Amendments.

b1}
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een convinced by the evidgnce.hearé in publlc hear-
?ngzvirnigsgarch that it may bnggnsiltgzizgzlliagezgziagziﬁ
Wothing concrete, not even the ihatlca itél e ivmmens
produced to demonstrate in any way a pt al B
daters ime. The homicide rates of most sta
igz ggvgréapital punishment are lower than_thoschh‘c:h;—ii{;tciiigI.1
Capital Punishment has been 1mposed ever 51giel iimes on
was founded. Living under th;s system, capi alaimin
congistently and continually increased to an aessa eg
proportion. This fact along should convey a m ge.

mhe Furman decision is the LAW OF THE LAND ani should
be complied with by the legislature. We are a country
govarhed by law and this is the LAW. Therefore, as a

i the law and
Yanislator, I feel a firm duty to obey v ar
iggiziirg cannot support a statute that cannot withstand the

constitutional test. afortiori, Capital Punishment should
not be reinstated.

COMMITTEE RECOMMENDATIONS

The committee met in Tallahassee on Ogtober 20 3nd.iié—1n
order to assess its position on capital punishment azh estal
iiﬁh a basig for the appropriate recommendations to e

zovernox.

i tings are included in
The minutes from those two mee :
this section along with the specific recommendations of the

sub-committee and its suggested legislation.

The committee met again on November lO'in Tallzhassee
to review the recommendations gf Ehe subcommittee an
finalize its outline for the final report.

MINUTES ‘ Con .
Governor's Committee ToO Study Capital Punishmen
Governor's Conferencg Room
Tallahassee, Florida
October 20, 1972

i ' ¥ g is Drew, LeRoy Collins,

ittee Members Present: E. Harris ‘

gEQ?Ia Thayer, Jim Wwilliams, John 2ccirt%, ﬁrneszrﬁizogéyant
k i arte, F ‘

~one Brown, Harold Stahmer, Louls de a

ggg Johnsoﬁ, Jesse McCrary, Gwen Cherry, John Mathews, Jr.,

and Richard Barle, Jr.

committee Members Absent: Beth Johnson, C. Welborn Daniel
The Chairman E. Harris Drew opened the mee;ing Withli
discussion of the procedure to be followed ﬁqr E e lgy. oriey
was agreed that the Committee would itigmptogospZZ?fig P
ideli i mi ~ticulation ]
uidelines which would permit ar n _ ;
gecommcndations to be formulated by a sub-committee
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Harold Levinson was then introduced to the Committee
along with the other law school representatives present at
the meeting; Charles Ehrhardt and Phillip Hubbart. Professor
Levinson then presented the remarks and recommendations as
compiled by the Committee's Legal Advisory Staff, consisting
of those members listed above as well as William Smiley, Jr.,
and Thomas A. Wills. A written report was distributed to
all Committee Members. Additional discussion on the

Legal Advisory Staff report was presented by Professors
Ehrhardt and Hubbart.

Mr. Joe Harrell was then introduced to the Committee
as representing as special trials committee of the Florida
Bar. Mr. Harrell emphasized that his remarks were those of the
Committee and not the Florida Bar. He reported that the Bar
had taken no position either way on reinstatement. The focus
of his statement was on the steps necessary to "bring our
laws into accord with the regquirements of the (Furman)
decision." Harrell emphasized that the Furman decision had
not addressed the bifurcated trial for capital cases, which
was instituted in Florida, October 1, 1972. He
described this action as the most positive taken to date to
improve the Florida System. He concluded that the Florida
system was a good one, and that we should not throw out the
legal thoughts and procedures which have evolved through the

years because of one decision. "If we can remove the
frivolousness of *the law, then we would have a good chance
of reinstatement". A written report was requested of Mr.

Harrell by the Commit?ee.

The Chairman then opened discussion on the procedure
for the Committee to follow in formulating its recommandations.
During the course of discussion, a motion was made by John
Mc Carty that the Committee recommend reinstatement of
capital punishment. The motion was seconded and tue discussion
was devoted to hearing the individual views of Committee members
concerning reinstatement or abolition of the death penalty.
Copies of remarks by Gene Brown, Ernest Mason, Harold M.
Stahmer, Jesse J. McCrary, and E. Harris Drew, had been
distributed to all Committee members at the beginning of the
meeting. The others presented the remarks extemporaneously.
Following the presentations of each member, a vote was taken
on the position, which passed 9-6. Those members voting for
the motion were: Stella Thayer, Jim Williams, John Mathews,
John McCarty, Ernest Mason, Gene Brown, Bob Johnson, Louis
de la Parte, and Farris Bryant. Those against the motion
were: E. Harris Drew, LeRoy Collins, Jeste McCrary, Richaxd
Earle, Gwen Cherry, and Harold Stahmer.

A motion was made by John Mathews that rape should ke
excluded from any further consideration of reinstatement.
An amendment to the motion was made by Louis de la Parte to
include such consideration as it pertained to a child under
10 years of age. After much discussion, it was decided that
the motion would be pursued in the Saturday morning session.
A motion was. made and the Committee adjourned until 9:00 a.m.,
October 21, 1972.
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MINUTES
Governoxr's Committee To Study Capital Punishment
' Governor's Conference Room
‘Tallahassee, Florida
October 21, 1972

Committee Members Present: E. Harris Drew, Jesse J. McCrary,
Stella Thayer, Jim Williams, John Mathews, John McCarty,
Ernest Mason, Bob Johnson, Harold Stahmer, Farris Bryant,
LeRoy Collins, Gene Brown.

Committee Members Absent: Beth Johnson, Richard Earle, Jr.,
C. Welborn Daniel, Gwen Cherry, Louis de la Parte.

The meeting was called to order by the Chairman, E. Harris
Drew. He announced that the meeting would adjourn today at
11:50. He further requested that the tapes of the discussion
of October 20, 1972, be transcribed for the record, beginning
with the motion by John McCarty and carrying through the state-
ments of the individual members. It was agreed that the final
report would be prepared as a majority view by a sub-committee.
The opening of business was directed at a continuation of
discussion on the motion introduced by John Mathews on
October 20, 1972. The amendment to the motion offered by
Louis de la Parte was tabled (voice vote).

Motion made (Johnson) to include rape of a child of
tender of immature years as an offense unishable by death.
(failed - recorded vote #1)

, Motion made (Johnson) that the capital offense of
- murder be retained as described in FS 78204, except omit
"abominable" and "detestable" (withdrawn).

Motion made (Johnson) that premeditated murder be
included as a capital crime punishable by death (carried -
recorded vote #2).

Motior made (Johnson) that murders committed during
the perpetration of (1) arson (carried - voice vote); (2)
rape (carried - voice vote); (3) robbery (failed - recorded
vote #3); (4) burglary (failed - recorded vote #4); and (5)
kidnapping (carried -~ recorded vote #5).

Motion made (Brown) that we not consider classification
of capital cases by type of victim (carried -~ recorded vote

$6) .

Resolution introduced as a motion (Stahmer) which
required that the Governor, Attorney General, a majority of the
jury members, and the Judge be present to witness the
execution (failed - voice vote).

Motion made (Brown) that we classify capital crimes
according to the motivation of the perpetrator (motion died -
no second) . -
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. Mgtiop made (Johnson) that homicides in connection
w1th hljacklng and bombings be included as capital
punishment crimes (carried - voice vote).

Motion.made (Johnson) that importation of Heroin or
ha;luc1nagenlcs be included as a capital crime (failed -~
voice vote).

The‘Committee then began consideration of procedures
for carrying out death sentences as outlined in the executive
orde;. After lengthy discussion it was agreed that the
Committee would request recommendations from the Governor on
these matters as well as additional clarification of
the issues.

Dlsgussion was given to the need to consider all aspects
of the Cr}minal Justice process in light of the needed
refqrms W}thin the system, and the indications that the Furman
decision implied problems within the whole system. It was
concluded that neither time nor resources permitted such
an undertaking by this Committee. ‘

Motion made (Collins) that the Committee recommend

. to the Governor the establishment of a commission for the

study of the Criminal Justice System made up of all three
branches of government. This commission would also
address the technical questions outlined in the executive
order of this committee (withdrawn).

' The Chairman requested and received authorization to
appoint sub-committee members, who would be responsible
for preparing the recommendations of the Committee and
presenting them for discussion at the November 3rd meeting.
It was decided that the final meeting of the committee would
be held November 20. '

Mction made (Mathews) that the Committee request the
Supreme Court give utmost consideration to any cases
resulting from the reinactment of capital punishment
(carried - voice vote).

The Comm%ttee agreed that any member of the Committee
may attach their views to the final report.

The meeting was adjourned to meet again November 3,
1972, at 9:30 a.m.
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GOVERNOR'S COMMITTEE TO STUDY CAPITAIL PUNISHMENT
Recorded Votes
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McCrary
Thayer
Williams
Mathews
McCarty
Mason
Johnson
Stahmer
Bryant
Collins
Brown
Earle

Cherry

De La Parte

Motion To

Reinstate

N

N

Y

October 21,

=z =z b=d =z K=

=<

145

1972

=N

<oz 2 2 2w

<

v

Y

=2 gl

=z

=z

olu

ol

A subcommittee was appointed by the Chairman E. Harris
Drew to draft the proposed legislation according to the broad
guidelines set forth by the Committee. The subcommittee
members were Bob Johnson, Chairman, John Mathews, Co-Chairman,
Stella Thayer, Jim Williams, and Jesse McCrary. The sub-
committee met on November 3, 1972, and again on Novenber 10,
1972.

The full committee met November 20, 1972, in Tallahassee
to review the work of the subcommittee and prepare its report
to the Governor. Those present at that meeting were: E. Harris
Drew, LeRoy Collins, Stella Thayer, Harold Stahmer, Bob Johnson,
Jim Williams, John McCarty, Ernest Mason, Gene Brown, Jesse
McCrary, and John Mathews. ' :

The meeting was called to order by the Chairman E. Harris
Prew, and the first order of business was consideration of the
resolution calling for a detail study of the criminal justice
process as presented by LeRoy Collins. The resolution was
adopted by voice vote.

The subcommittee bill was discussed at great lengths,
and finally moved and adopted by the committee that the form
of legislation drafted by the subcommittee be approved and
included as a part of the committee's report. Those voting
for the motion were Thayer, Johnson, Williams, McCarty,

Mason and Brown. Those voting against the motion were Stahmer,

Collins, Drew, and McCrary. -

The cover letter for the Committee's report to Governor
Askew was read to the membership and approved. It was also
agreed that the chairman would sign the report on behalf of
the committee as its majority view.

It was further noted that all supporting documsnts and cor-

respvondence not included in the committee's report would be
filed with the Supreme Court Library. The Committee agreed to
make itself available to the Governor for any other services
reguired.

The meeting concluded with recocnition of the "services
and leadership of an extraordinary chairman", E. Harris Drew.
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A bill to be entitled
An act relating to capital punishment,
amending section 782,04, Florida Statutes,
to specify and redefine the crimes con~.
stituting murder; providing for reclassi-
fication as certain degrees of felony;
amendinq.chapter 782, Florida Statutes,
by adding section 782.011; providing de-
finitions; amending subsection (l) of
section 775.081, Florida Statutes, pro-
viding for a life felony; amending section
775.082, Florida Statutes, to provide ’
punishment for capital and life felonies;
amending section 921.141, Flgrida Statutes,
as amended by chapter 72-72, Laws of
Florida, providiné procedures for a
separate proceeding to determine sentence
in capital caées; providing for sentence
of life imprisonment if cdpital punish=
ment is ruled unconstitutional; amending

gsection 790.16, Florida Statutes, providing

- for new penalties for throwing or dis-

charging bombs or discharging machine guns
in public places; repealing subsections (3)
and (4) of section 790.16, Florida State-
utes, relating to recommendation of mercy
and judicial discretion in sentencing;
amend&hg section 790.161, Florida Statutes;

providing new penalties for throwing,
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| actempt-to-perpetrate-any-arseny-rapej-rebhery;-buyr-

placing, or discharging any destructive

device, depending on degree of harm in-

flicted; amending section 794.01, Florida

Statutes; providing new penalties for

crimes of rape; amending section 805.02,

Florida Statutes; providing that kid-

napping for ransom shall be a life felony;

providing a severability clause; providing

an effective date.
Be It Enacted by the Legislature of the State of
Florida:

Section 1. Section 782.04, Florida Statutes,
is amended to rcad:

782.04 Murder.--

(1) The unlawful killing of a human being,
when perpetrated from a premedigated design to effect
the death of the person killed.or any h¥@man beingy

or-when-committed-in-the-pernetration-af-or-in-the

qiéry1-abominubie-and—éeﬁestabie—erim;—agaénse-natu:ea
or-kidnappings shall be murder in the first degree
and shall constitute a capital felony, punishable as
provided in section 775.082.

{(a) When the unlawful killing occurs while

the accused is engaged in, or is an accomplice in the

commission of, or an attempt to commit, or flight

after committing or attempting to commit any arson,

rape, robbery, burglary, kidnapping, or the unlawful

throwing, placing or discharging of a destructive de-

vice or pomb, and where such killing is effected in
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the furtherance of such act or acts, it shall be pre-

sumed, subject to rebuttal by the accused, that the

unlawful killing was perpetrated froﬁ a premeditated

design to effect the death of the person killed or

any human being,

(b} In all cases under this section the pro-

cedure set forth in section 921,141 shall bz followed

in order to determine sentence of death or life im-

prisonment.
(2 The unlawful killing of a human being,

when when perpatrated by any act imminently dangerous
to another and evincing a depraved mind regardless

of human life, although without any premeditated de-
sign to effect the death of any particular individual,

such acts to include but not be limited to the com-

mission pf, or an attempt to commit, or flight after

committing or attempting to commit any arson, rape,

robbery, burglary, kidnapping, or the unlawful throw-

ing, placing or discharging of a destructive device

or bomb, ¢t shall be murder in the second degrece and
shall constitute a life felony ef-the-firse-degres,
punishable as provided in section 775.087 .;-section
795:6837y-or-section~-3375:-084+

(3) The unlawful killing of a human being, -

wWhen when perpetrated without any design to effect

death, by a person engaged in, or an accomplice in

the commission of, or an attempt to commit, or flight

after committing or attempting to commit any felony,

other than arson, rape, robbery, burglary, er kid-

napping or the unlawful throwing, placing or dis-

charging. of a destructive device or bomb %t shall be
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murdex in the third degree and shall constitute a
felony of the second degree, punishable as provided
in section 775.082, section 775.083, or section
775.084.

COMMENT: Muvder in the first degree has
been redefined to reserve as a capital
felony only those killings committed

with premeditated design. The felony
murder rule is used as a rule of evidence
to give prosecutors an additional tool

to aid in proof of premeditation. Mur-
der in the second degree is essentially
the same, except that original felony
murder language is added as equating

acts "imminently dangerous to another

and evincing a depraved mind regardless
of human life." Azcordingly, where proof
of premeditated design by proof of the
named felony is successfully rebutted
under subscction (1) {a), murder in the
second degree becomes a clear lesser in-
cluded offense as no premeditated design
is required., In addition, the section
deletes reference to the "abominable and
detestable crime against nature" which

is not presently a crime in Florida un-
til a new sodomy statute is enacted. The
bombing situation has been added. There-
fore, a clear intention is manifest to
include only serious cormon law or statu-
tory felonies which are presently made
criminal. Should a sodomy statute later
be enacted, it could be included,

Section 2. Chapter 782, Flori@a Statutes, is
amended by adding scction 782.011 to read:

782.011 Definitions,--In this chapter, unless
a different meaning plainly is regquired:

(1) fﬁudden and sufficient provocation" is
something which would naturally and instantly produce
in the mind of an ordinary person the highest degree
of anger, rage, resentment,; or exasperation.

{2) "Heat of passion" is anger, rage, resent-
ment, or exasperation so intense as to overcome or

suspend the use of ordinary judgment and to render the




L N .Y )

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
i1

mind of an ordinary person incapable of calm re-

flection.

{3) T"pangexous weapon” is any weapon which,
in the manner it is used, is likely to produce death
or great bodily harm.

{4) "Premeditated design” as it applies to
the crime of murder means a fully-formed conscious
purpose to take human life, formed upon reflection
and present in the mind of the accused at the time of
the killing.

(5) "Destructive device or bomb" shall have
the meaning set forth in section 790.001(4).

{6) An "act imminently dangerous to another,
and evincing a depraved mind regardless of human
life" is an act or series of acts which a person of
ordinary ‘judgment would know to be reasonably certain
to kill or do great bodily injury to another and is
done from malice, hatred, spite or an evil intent,
and is of such a nature that the act or series of
acts indicates an indifference to human life.

COMMENT: ‘These definitions are set forth

in the interest of clarity and do not

change existing law as applied. The

primary source is the Florida Standard

Jury Instructions {1970 Ed.), except for

the statutory reference in subsection

{S). The definitions set forth in sub-

sections (1), (2) and (3) apply primarily

to section 782.03, Florida Statutes, Ex-

cusable homicide, and explain terms used

therein.

Section 3. Subsection (1) of section 775.081,
Florida Statutes, is amended to read:

775.081 Classifications of felonies and mis-

demeanorg.--

{1} Felonies are classified, for the purpose
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of sentence and for any other purpose specifically
provided by statute, into the following categories:
(a) capital felony:

{b} Life felony:

4b}{c) Felony of the first degree;
{e¥ {d) Felony of the second degree; and
$d+{e) TFelony of the third degree.

A capital felony and a life felony must be so

designated by statute. A-nen-capitai-feleny Other
felonies are of the particular degree designated by
statute., Any crime declared by statute to be a
felony without specification of degree is of the
third degreec, except that this provision shall not
affect felonies punishable by life imprisonment for
the first offense.

COMMENT: Provides a new category of

felony to serve as an additional deter-

rent to those crimes,while not classified

capital,are especially serious in nature.

éection‘A. Section 775.082, Florida Statutes,
is amended to read:

(1) A person who has been convicted of a
capital felony shall be punished by death-uniesa-the
verdict-inecindes-a~recommendskion-to-merey-by-a
majority-of-tha-juryy-in-which-case-the-punishment
shati-be~tife-impriseonmentz--A-defendant-found-guiity
by—thc—ceu:t-cf-a*eepieai-£eieny~eh-a-p&ea-a£-qaiity
Q:-uhen-a~juzy—is—waivcd-shail—be—acntencﬁd—t;—deaeh
or-1ife~imprisenment-in-the-discretion-ef-the-courts

life imprisonment and shall be required to serve no

less than thirty (30) calendar years before becoming

eligible for parole unless the procgading held to
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determine sentence according to the procedure set

forth in section 921.141 results in findings by the

court which mandate a sentence of death, in whizh

case such person shall be punished by death.

(2) A person who has been convicted of any

' other designated felony may be punished as follows:

[a) TFor a life felony, by a term of ipuorison-

ment in the state penitentiary not exceeding life

imprisonment but in every case by a term of imprison-

ment in the state penitentiary for a minimum of

thirey (30) years;

{pr({b) For a felony of the first degree, by
a term of imprisonment in the state pepitentiary not
exceeding thirty (30) years or, when specifically
provided by statute, by imprisonment in the state
penitenciary_foz a term of years not exceeding life
{mprisonment;

tb¥({c) For a felony of the secand degree, by
a term of imprisonment in the state penitentiary not
exceeding fifteen (15) years:

{er(d) For a felony of the third degree, by
a term of imprisonment in the state penitentiary not
excecding five (S) years.

{3) A person who has beern convicted of a
designated misdemeanor may be sentenced as follows:

{a) For a misdemeanor of the first degree, by
a definite term of imprisonment in the county jail
not exceeding one (1) vear:

{b} For a misdemeanor of the second degree,
by a definite term of imprisoament in the county jail

not exceeding sixty (60) days.

e
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{4} uothing in this section shall be consttued
to alter the operation of any statute of this state
authorizing a trial court, in its discretion, to
impose a sentence of imprisonment for an indetermi-—
nate period within minimum and maximum limits as

provided by laws, except as provided in subsecctions

(1) and (2) (a) above.

COMMENT: Subsection (1) provides two
alternate sentences for capital crimes
which will be mandatory according to

the findings of fact made in a separate
sentencing procecding. A distinction
between life imprisonment under suh-
section (1) and that contemplated under
subsection (2){a}, relating to life
felonies should be noted. In the former
case, there is a minimum period to bLe
served on a life sentence bafore eligi-
bility for parola. 1In the latter, there
is no such minimum but only a minimum
term of yedars which must be impesod if
life impriscnment is not the sentence.

" There is no minimum sentence for felonies
of the first deyree. Thus, cach category
contenmplates a desceanding degree of .
severity acecording to the classification
of the crime,

Section 5. Section 921,141, Florida Statutes,
as amended by chapter 72~72, Laws of Florida, is

amended to read:

(Substantial rewording of sectisn. See

section 921.141, F.S., as amended by

chapter 72-72, Laws of Florida, for

present text.)

821.141 Sentence of death or life imprison-~

ment for capital felonies; further proceedings to
determine sentence.-- )

{1) Upon conviction or adjudication of guilt
of a defendant of a capital felony the couxt shall

conduct a separate sentencing proceeding to determine
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whether the defendant should be sentenced to death or
life imprisonment as authorized by section 775.082.
The proceeding shall be conducted by the trial judge
presiding and two additional judges from another
circuit or circuits to be appointed by the Chief
Justice of the Supreme Court of Florida as soon as
practicable after certification of conviction or ad-
judication of guilt by the trial judge and shall com-
mence within fifteen (15) days thereafter unless time
is extended by the Chief Justice for good cause shown.
The jury, if any, shall be discharged after-returning
its verdict on the issue of guilt or innocence. In
the proceeding, evidence may be presented as to any

matter that the sentencing court deems relevant to

' sentence, relating to any of the aggravating eor miti-~

gating circumstances enumerated im subsections (3)
and (4) of this section, Any such evidence which the
court deems to have probative force may be receiveid,
regardless of its admissibility under the exclusion-
ary rules of evidence, provided that the defendant's
counsel is accorded a fair opportunity to rebut any
hearsay statements; and further provided that this
subsection shall not be construed to authorize the
introduction of any evidence secured in wviolation of
the Constitution of the United States or of the State
of Florida. The prosecuting attorney and the defen-
dant or his counsel shall be permitted tc present
argument for or against sentence of death.

{2) The sentencing court, after conducting
such a separate proceeding as set forth in subsection

{1) above, shall impose a sentence of death if it
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determines and sets fexth by majority vote as find-
ings of factk:

{a) that an agygravating circumstance exists
as enumerated in subsection (3}, and

(b) that no substantiz' mitigating circum-
stance exists as enumerated in subsection (4) which
would warrant leniency.

In each case, the determination of the court
shall be supported by specific aritten findings of
fact and shall be based on the reczord of the sentenc~
ing proceeding. Otherwise, the court shall impose
sentence of life imprisonment in accordance with
section 775,082, Each such judgment and sentence of
death shall pe subject to automatic review by the
Supreme Court of Florida within thirty (30) days after
certification by the sentencing court cf the entire
record uniess time is extended an additional ‘puriod
not to exceed thirty (30) days by the Supreme Court
for gqod cause shown. Such review by the Supreme
Courtxshall have priority over all other cases, and
shall be heard on briefs and oral argument oply
in accordance with rules promulgated by the Supreme
Court.

(3) Aggravating circumstances,--Aggravating
circumstances shall be limited to the following:

(a) The capital felony was committed by &
convict under sentence of imprisonment;

(b) The defendant was previously convicted of
another capital felony or of a felony involving the
use or threat of violence to the person;

(c) At the time the capital felony was com-

10
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mitted the defendgnt also committed another capital

felony; . .
(@) The defendant knowingly created a great

risk of death to many persons;

{e) The capital felony was committed while
the defendant was engaged or was an accomplice in
the commission of, or an attempt to commit, or flight
after committine ¢ attempting to commit any robbery,
}ape, arson, bu.glary, kidnapping, or the unlawful
throwing, placing or discharging of a destructive
device or bomb;

(£} The capital felony was committed for the
purpose .0f avoiding or preventing a lawful arrest or
effcbting an’escape from custody;

(g) The capital felony was committed for pe-
cuniary gagn;

(h}) The capital felony was especially heirous,
atrocious or cruél, manifesting exceptional depravity.

(4) Mitigating circumstances.--Mitigating
circumstances shall be limited to the following:

(a) The defendant has no significant history
of prior criminal activity;

(b) The capital felony was committed while
the defendant was under the influence of extreme men-
tal or emotional disturbance;

(c}) The victim was a participant in the de-
fehdant's conduct or consented to the act;

{d) The defendant was an accomplice in the

" keapital felony committed by another person and his

participation was relatively minor;

(e} The defendant acted under extreme duress
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Fr under the substantial domination of another person;

{f) At the time of the capital felony, the
capacity of the defendant to appreciate the criminal-
ity of his conduct or to conform his conduct to the
requirements of law was substantially impaired as a
result of mental disease, intoxication, or influence
of drugs;

{g) The youth of the defendant at the time
of the crime.

COMMENT: This section provides procedures
for a separate proceeding to determine
sentence in capital cases. Only two sen-
tences are possible - death or life

. imprisonment, with a minimum time to be
Served before eligibility for parole. A
sentence of death is mandatory upon the
finding of facts set forth in subscction
(2}, Otherwise, in the event the court
finds no aggravating circumstance, or if
it finds that one exists but also that
there is a substantial mitigating circum-
stance which warrants leniency, the sen-~
tence must be life imprisonment with ‘the
conditions before stated. It should be
noted that while the exclusionary rules
of cvidence are relaxed in this proceed-
ing before three circuit judges, on the
basis that they are well qualified to dis~
tinguish between that evidence which has
probative force and that which does not,
that there is no intent to authorize
introduction of evidence exrluded because
of a constituiional infirmity. Also, mat-
ters to be considered are limited only to
those aggravating and mitigating circum-
stances ernumerated in subsections (3) and
{4). 1In addition, it should be noted that
Chapter 72-72, Laws of Florida, listed an
additiona. ground for mitigation relating
to belief of "moral justification or ex-
tenuation” that has been deleted.,  Further,
the languaye of subsection f4) (e) and (f)
has been strengthened by a requirement of
"substantial" duress, domination, or im-
pairment.

Section 6. If a person is convicted of a

capital felony and sentenced to death in accordance

12




with the procedure set forth in section 921.141 and,
subsequent thereto, capital bunishment is declared to
be unconstitutional, a person so convicted and sen-
tenced shall be resentenced t5 life imprisonment in
the state prison and shall not be eligible for parole
under such sentence until he has served thirty (30)
calendar years of imprisonment, as provided by
section 775.082. '

Section’ 7. Section 790.16, Florida Statutes,
is amended to read: )

790.16 Throwing bombs; discharging machine
guns; penalty.--

(1) It is unlawful for any person to throw
any bomb or to shoot or discharge any machine guns
upon, across or along any road, street or highway in
the state, or upon or across any public park in the
state, or in, upon or across any public place where
people are accustomed to assemble in the state. The
casting of such bomb or the discharge of such machine
gun in, upon or across such public street, or in,

apon or across such public p»rk, or in, upon or

across such public place, whether indoors or outdoors,|’

including all theatres and athletic stadiums, with
intent to do bodily harm to any person or with intent
to do damage to the property of any person, not re-

sulting in the death of another person, shall be a

capitat felony of the first degree, punishable as pro-

vided in section 775.082. A _sentence not exceeding

life imprisonment is specifically authorized whzre

. ’
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great bodily harm to another or serious disruption

of governmental operations results.

(2) This section shall not apply to the use
of such bombs or machine guns by any United States or
state militia, or by any sheriffs;-deputy-sheriéfs;
marshaisy-constabies;-chief-of-potice~or-potice law

enforcement officer while in the discharge of their

lawfuil duty in suppressing riots and 'disorderly con-
duct, and ir preserving and protecting the public
peace or in the preservation of public property, or
where said use shall be authorized by law.

{3}-~A-majority-ef-the-jurers-trying-said
cause-may-in-their~discration-recommend-the-defendant
te-the-mercy-ef-the-court-in-which-event-the-penatty
shati-be-changed-£from-death-to-Life-imprisonments
- {43 --Phe-cireutt-judge-before-wvhom-said-eaunse
shati-be-tried;-sheuid-he-deem-the-cireumatanees-under)
which-satd-offense-was-committed-of-aueh-nakure~-and
character-as-te-justify-ctemencys-mayr-in-his~dia-
cretiony-ehange-the~penatty-frem-death-to-impriasnment
in-the-penttentiary-£or-itfex

COMMENT: This provision provides rational

alternatives in sentencing compatible with

existing law, depending.on the degree of

harm done. It ’'is intended that where a

homicide results that such offense he pro-

secuted under section 782.04, F.S. De-

letion of subsections (3) and (4} is re-

quired to remove jury discretion to

recommend mercy and judicial discretion

to lower the sentence, These¢ provisions

are unnecessary as the most serious offense

under this section is now classified as a

felony of the first degree, with specific

authorization of a term of imprisonment

not exceeding life imprisonment in certain
cases.

14
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Section 8. Section 790,161, Florida Statutes,
is amended to read:

790.16)1 Throwing, placing or discharging any
destructive device or attempt so to do, felony;
penalties.~-It is unlawful for any person to throw,
place, discharge or attempt to discharge any des-
tructive device, as defined herein, with intent to do
bodily harm to any person or with intent to do damage
to the property of any person, and any person con-
victed thereof shall be guilty of-a felony and
punished in the following manner: R

(1) wnen such action, or attempt at such
action, results in the death of any another person,
the person so convicted shall be guilty of a eapitai
1life felony, punishable as provided in section
775.082.

{2) Wwhen such action, or attempt at such
action, results not in the death of any person, but
does result in personal,injury‘to a person or in
damage to the property of any person, the person so
convicted shall be guilty of a felony of the first
degree, punishable as provided in sections 775.082,

775.083 or 775.084. A sSentence not exceeding life

imprisonment is specifically authorized where great

bodily harm to another or serious disruption of

governmental operations results.

COMMENT: The intent of the change in
subsection (1) is to make this penalty
consistent with that imposed for murder
in the second degree or a life felony.
Where evidence of premeditation exists,

15
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the offender could be prosecuted .
for murder in the first degree, as the
throwing of a2 destructive device or
bomb gives rise to a rebuttable pre-
sumption of premeditation under this
act., The distinction here is that the
perpetrator intends only to "do bodily
harm" or “damage to property”, not
necessarily to kill another human be~
ing from a "premeditated design."
Similar sentencing alternatives appear
in subsection (2} as appear in section 7
of this act.

Section 9. Section 794.01, Florida Statutes,
is amended to read:

(Substantial rewording of section. See

section 794.01, F.S., for present text.)

794.01 Rape and forcible carnal knowledge;
penalty.--

(1) Whoever unlawfully or carnally knows a
female human being under the age of ten {10} years
shall be guilty of a life felony, punishable as pro-
vided in section 775.082,

(Zf Whoever ravishes and carnally knows a
female human being of the age of ten (10) years or
more, by ﬁorce and against her will shall be guilty
of a felony of the first degree, punishabie by im-
prisonment in the state prison for life or for such
texrm of years as may be determined by the court.

(3) It shall not be necessary to prove the
actual emission of seced, but the crime shall be deemed
complete upon proof of penetration only.

COMMENT: This provision separates the

crime of rape as worded into its com~

ponent parts and makes rape of a female

under ten (10) a life felony. Other
forcihle rape is a felony of the first

18
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degree, with specific authorization

of life imprisonment. The principle
expressed here ig that the state
should only be authorized to take a
life where a life is taken. It is
believed that prior classification of
rape as a capital felony under these
circumstances has resulted in dis-
parities in sentencing which are un-
justified and too often reflect racial
bias. The creation of a life felony
adds a significant and heavy deterrent
to the offense in subsection (1) as
there would be a minimum sentence of
years irposed in accordance with
section 775.082, F.S. 1In addition,
where a death results, prosecution may
be had for murder in the first degree,
with a rebuttable presumption of pre~
meditation. The penalty for rape of a
child under ten {10) vears is therefore
equal to that contemplated for murder
in the second degree.

Section 10, Section 805.02, Florida Statutes,
is amended to read:
805.02 Kidnapping for ransom.~-Whoever, with-

out Iawful authority, forcibly or secretly confines,

imprisons, inveigles or kidnaps any person, with in
tent to hold such person for & ransom to be paid for::

the release of such person, or any person who aids,

abets or in any manner assists such person in the conﬁf

fining, imprisoning, inveigling or kidnapping of such '}
person, shall be guilty of Kidnapping a person, which

constitutes a eapiead life felony, punishable as pro-

vided in section 775.082. i -

COMMENT: This section reduces kidnapping
for ransom to a life felony, in accor-
dance with the express general policy of
taking a life only when a life is taken.

Section 11. It is declared to be the legisi
lative intent that if any section, subsection, payy

graph, sentence, clause, provision or worgd of,thi4~‘
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act is held to be invalid, the remainder of the act
shall not be affected.
Section 12. This act shall take effect on

December 15, 1972.
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RESOLUTION

or * ”
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GOVERNOR'S COMMITTEE TO STUDY CAPITAL PUNISIIENT .

WHEREMAS, TFurman v. Goorgia and other decisions

suggest Lhe need for a comprchensive review of the entire

3 .

systom of eriminal justice, in addition to the administra-

-

y

tion of capital punishment, anad

WIEREBAS, this committee's study has reinforced the

view that such a comprcehensive review is justified and

reaquired in ordexr to identify and meet fundamental problens,

and

i

PRI wisumaialies, 0 believe it is in the, best interest of

the people of the State of I'lorida that new solutions and
recommendations be found to improve the fair and effective
administration of criminal justice ir the State.

WOW, THEREWORE, BI I'" RESOLVED that this Committen

recommends to the GCovernor of Florida:

1. That a special citizens commission be created by
exvecutive order to identify necds, to coordinate cfforts
to find solutions for each problem, and to conduct a com-
prohensive study of the system of criminal justice (including

the gourts twial and appellate systeom, the prosccution ay

defonse function and the nceds of modern law enforcement,’

A

voryections, parole and probation); and

150

2. That said commission report its findings and
recommendations of specific changes, modifications, .ox
other measures which can lead to the costablishment in

Florida of the best possible system of criminel justice;

and .
3. That said commission ke representative of every
segment of the criminal justice system, as well as informed

represéntatiﬁéﬁ of the citizens at large, and be appointed
by the’Govérnor. '

'4. That said commissioﬁ‘fully utilize and draw unon
the resources and expeftise of personnel within agencies
or institutioné of the Executive branch, and those of the
Judjciai and Legislétive bfanches of Government, and

..5. That said commission be %ully staffed and

adeguately funded in order that it may .carry forward its
objectives., '

RESOLVED by the committee on this date at

Tallahassee, Florida.

E. HARRIS DREW
Chairman
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Comment :

1. dfhat‘in Section 4, pagé 6, it is intended that a
- substantial period of yeats be sérved, although no magic figure
. iﬁ,recommended. The.bill seté it at (30) calendar years before
bmcaming eligible for parole (Line 30).

2, 'That cénsideration of Treason is left out of
committee bill.

3. fhat Legislature should auditionally consider
changes %o 5932.435, Florida Statutes, relating to Statute of

Limitations.
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