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CHAPTER I
RECIDIVISM: A CRITICAL PROBLEM

The New York State Legislature made significant progress
during the 1980s in deterring alcohol-impaired driving by
enacting laws encouraging coordination of local enforcement
and rehabilitation programs and providing tougher sanctions
more accurately reflecting the gravity of drunk driving
offenses. New York State faces a formidable challenge in the
1990s relative to the intractable problem of the recidivist
drunk driving offender who, despite prior <conviction,
continues to operate a motor vehicle on the rocads of the State
while under the influence of alcohol.l

The New York State Legislative Commission on Critical
Transportation Choices (LCCTC) long has focused attention on

the tragic consequences of drunk and drugged driving by

preparing numerous reports to the Legislature and holding

L4

1 Recidivism denotes a "tendency to relapse into a previous
condition or mode of behavior;'" especially "relapse into
criminal behavior." Webster's Ninth New Collegiate
Dictionary (Springfield, Massachusetts: Merriam-Webster,
Incorporated, 1983), p. 983.




several public hearings.2 In December 1987, LCCTC jointly
convened a hearing with the State Senate Transportation
Committee &and the State Senate Special Task Force on Drunk
Driving specifically to explore the issue of drunk driving
recidivism.3

In June 1990, the Assembly Transportation Committee

issued a preliminary report to the Assembly--Drunk Driving

Reform in New York State: A Ten Year Review.4 The report

outlined legislative and gubernatorial action on the issue

during the past ten vyears and set forth proposals for

legislative action.5

2 See, for example, How Much Tougher Should New York State's

Anti-Drunk Driving Laws Be? (Albany: New York State
Legislative Commission on Critical Transportation
Choices, June 1984) and A Question of Substance: New
York State's Drugged Driving Problem (Albany: New York
State Legislative Commission on Critical Transportation
Choices, June 1989).

3 Qfficial Transcript of the Public Hearing on Drunk Driving

Recidivism held by the New York State Legislative
Commission on Critical Transportation Choices, the New
York State Senate Standing Committee on Transportation,
and the New York State Senate Special Task Force on Drunk
Driving, New York, New York, December 2, 1987
(Hereinafter referred to as Drunk Driving Recidivism
Hearing Transcript).

4 Drunk Driving Reform in New York State: A Ten Year

Review, A Preliminary Report to the Assembly (Albany:
New York State Assembly Transportation Committee, June
1990).

> See Chapter III of this report for information on the

Assembly Transportation Committee preliminary report's
proposals relative to drunk driving recidivism.



The seriousness of the alcohol problem is indicated by
statistics on alcohol consumption. Per capita, Americans
consume an average of the equivalent of 591 twelve-ounce cans
of beer or 115 bottles (fifths) of wine, or 35 fifths of
80-proof distilled spirits per year. Since one-third of the
population abstains, the drinking portion of the populace
ingests far more than the per capita average.6

In New York State, seventy-five percent of all adults are
current drinkers and fifteen percent (1.8 million) of these
New Yorkers may be classified as heavy drinkers, averaging
more than two drinks each day.l Seven percent of the
population of the State consumes more than four drinks per
day. Shockingly, seven percent of the population drinks over
half of all alcohol consumed in the State.8

Adult male New Yorkers are more likely to be drinkers and
drink more heavily than their adult female counterparts;

eighty percent of adult males compared with sixty-eight

percent of adult females are drinkers; and twenty-three

6 James B. Jacobs, Drunk Driving--An American Dilemma
(Chicago: The University of Chicago Press, 1989), p.
xiii.

7 Grace M. Barnes and John W. Welte, Alcohol Use and Abuse
Among Adults in New York State (Buffalo: Research
Institute on Alcoholism, 1988), p. 3.

8

Ibid.



percent of adult males compared with six percent of adult

female New Yorkers are heavy drinkers.9

ALCOHOL AND HIGHWAY SAFETY

Alcohol-impaired driving continues to pose a substantial

10 According to

public health and criminal justice problem.
the National Highway Traffic Safety Administration's (NHTSA)
Fatal Accident Reporting System (FARS), approximately 49.2
percent of all traffic fatalities nationwide in 1989 were
alcohol—related.ll FARS gathers data on motor vehicle
accidents resulting in the death of a person within thirty
days of the accident. In 1989, 45,555 people died in traffic
accidents. About 17,849 or 39.2 percent of this group were
killed in crashes in which at least one driver or pedestrian
was intoxicated; i.e., registered a blood alcohol content
(BAC) level of .10 percent or above, the level constituting
impairment in most States.

Between 1982 and 1989, an estimated 188,660 people were

killed as a result of alcohol-related traffic accidents, an

9 Ibid.

10 Alcoholism Treatment in Criminal Justice (Albany:
Governor's Task Force on Alcoholism Treatment in Criminal
Justice, October 1986), p. 21.

11 Information supplied by Grace Hazzard of the United

States Department of Transportation National Center for
Statistics and Analysis, August 20, 1990.



average of one such fatality every twenty-three minutes. Of
the 60,398 drivers involved in fatal traffic crashes in 1989,
24.2 percent were intoxicated and 37.2 percent of fatally
injured drivers were intoxicated. Despite demonstrable
progress, alcohol involvement in traffic fatalities remains
intolerably high.

Indeed, to achieve BAC levels exceeding .10 percent
requires heavy drinking and there appears to be little doubt
that a high percentage of people arrested for drunk driving

12

are heavy drinkers, The most dangerous drunk drivers are

believed to be either very heavy drinkers or moderate drinkers

on a binge.13

Alcohol is a central nervous system depressant.14
Ingestion of alcohol may cause depression, tension, loss of
judgment, industrial and automobile accidents, memory loss,
and possibly death. Chronic alcoholism damages the brain,
nervous system, liver, and pancreas, and withdrawal symptoms

15

can be life-threatening. If alcohol were a new drug being

12 Jacobs, Drunk Driving, p. 49.

13 1pid., p. 52.

14 Richard Seymour and David E. Smith, The Physician's Guide
to Psychoactive Drugs (New York: The Haworth Press,

Incorporated, 1987), p. 36.

15 1pid., pp. 38-39.



considered by the United States Food and Drug Administration,
its use probably never would be approved.16

Alcohol use has been shown to adversely affect driving
skills, but another factor may be equally important; viz., the
influence of alcohol on emotions and attitudes. 'Drunks are
knocked down in bars more often because they are belligerent
than because their ability to dodge has been impaired."17
Also, given the established connection between alcohol and
suicide, it is plausible that desperation leads to excessive
alcohol intake in addition to the converse.18 Thus, alcohol
may induce an array of voluntary as well as involuntary
risk-taking behavior.

Alcohol involvement in crashes nationwide is higher on
weekends and more prevalent at night. For example, 33.4
percent of drivers involved in weekend fatal accidents in 1989
were intoxicated as compared to 17.6 percent of drivers in
weekday crashes. Also, 50.1 percent of drivers involved in
fatal crashes between midnight and 6 a.m. in 1989 were

intoxicated whereas only 6.2 percent of drivers in fatal

accidents occurring between 6 a.m. and 12 p.m. were

16 Ibid., p. 27, and Sidney Cohen, The Substance Abuse
Problems (New York: The Haworth Press, Incorporated,
1981).

17 Frank A. Haight, "Current Problems in Drinking-Driving:

Research and & Intervention," Journal of Studies on
Alcohol, July 1985, p. 14.

18 1pid.
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intoxicated. Age 1is another key factor; in 1989, 34.5

percent of drivers aged twenty-one to twenty-four involved in

fatal traffic accidents were intoxicated.20

NEW _YORK STATE DATA

In New York State, 735 people were killed and 17,179
injured in 1989 as a result of alcohol-related traffic
accidents compared to 750 deaths and 18,805 injuries in

1984, 21

Moreover, 2,263 people lost their lives in all
traffic accidents statewide in 1989 and alcohol was a factor
in 32.48 percent of the fatalities. Alcohol-related deaths
from traffic crashes in 1984 comprised 35.93 percent of total
deaths from traffic accidents.

Convictions for operating a motor wvehicle in an
intoxicated or impaired condition rose unevenly throughout the

decade of the 1980s.%2

In 1989, over 60,000 people were
convicted of driving while intoxicated (DWI) and for driving

while abllity impaired (DWAI) by alcohol. As Table I

13 Information supplied by Grace Hazzard of the United

States Department of Transportation National Center for
Statistics and Analysis, August 20, 1990.

20 1pi4.

21 Information supplied by State of New York Department of
Motcr Vehicles Senior Research Analyst Steven Paskin,
August 29, 1990.

22 Information supplied by State of New York Department of
Motor Vehicles Division of Research and Development
Assistant Director Malcolm Abrams, August 10, 1990.



indicates, convictions in 1979 numbered 15,152 for DWI and
25,8381 for DWAI as compared with 24,017 DWI and 36,097 DWAI
convictions in 1989. Convictions in New York State for
alcohol-related driving offenses numbered 41,033 in 1979 and
60,114 in 1989, an increase of 46.5 percent. Vehicle miles
traveled (VMTs) in New York State rose from 77.8 billion in

1979 to 106.1 billion in 1989.2%3

Thus, although VMTs
increased by 36.3 percent over this period, convictions for
DWI and DWAI increased by an even greater amount--46.5
percent.

License suspensions for refusal to submit to a chemical
test to determine BAC level also increased as laws became
tougher and enforcement efforts intensified. 1In 1989, the New
York State Department of Motor Vehicles (DMV) processed 9,665
suspensions and 9,207 revocations stemming from chemical test
refusals.24 In 1983, the earliest year for which such data

are available, suspensions numbered 8,973, and revocations for

this reason numbered 8,194.

23 New York State Statistical Yearbook 1987-88 (Albany:

Nelson A. Rockefeller Institute of Government, State
University of New York, 1989), p. 486, and Commission
Counsel Joanna M. King's telephone interview with State
of New York Department of Motor Vehicles Division of
Research and Development Assistant Director Malcolm
Abrams, August 22, 1990.

24 Information supplied by State of New York Department of

Motor Vehicles Division of Research Development
Statistician Barry Negri, August 29, 1990.



TABLE I

NEW YORK STATE DWI/DWAI CONVICTIONS
1979-1989

OFFENSE 1979 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989

DWI 15,152 15,502 17,101 17,330 21,262 23,186 24,735 24,642 23,720 24,491 24,017
DWAI 25,881 27,934 30,648 34,256 37,730 38,008 37,089 34,659 34,476 36,266 36,097
TOTAL 41,033 43,436 47,749 51,586 58,992 61,194 61,824 59,301 58,191 60,757 60,114

Source: New York State Department of Motor Vehicles Division of Research
and Development, August 10, 1990.
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Convictions for unlicensed operation of a motor vehicle
following suspension or revocation for an alcochol-related
driving offense or <chemical test refusal also have

increased.25

In 1983, 1,239 people were convicted of
operating a motor vehicle while their licenses were suspended
or revoked due to an alcohol-related offense. In 1989, 1,104
people were convicted of second degree aggravated unlicensed
operation; i.e., operating a motor vehicle during a period of
license suspension or revocation due to an alcohol-related
offense, up from 852 such convictions in 1986. Convictions
for first degree aggravated unlicensed operation--operating a
motor vehicle while under the influence of alcohol or drugs
during a period of license suspension or revocation for a

previous alcohol-related conviction--numbered 670 in 1989, up

from 458 in 1986.

RECIDIVISM TRENDS

Caution must be exercised 1in analyzing data on
alcohol-related driving convictions. Computing recidivism
trends over an expanded period of time is difficult because

DMV discards conviction data more than ten years old.

25 Note: Categorization of these offenses became more

precise via 1985 and 1986 amendments to New York Vehicle
and Traffic Law. See generally New York Vehicle and
Traffic Law §511(2) and (3) (McKinney 1986 and 1990

Supp.).
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Table II contains data on the incidence of recidivism for
the previous ten years among the 54,916 offenders convicted of
an alcohol-related driving offense--either DWI or DWAI--in
1988. An alarming fact emerges--more than one-quarter (26.3
percent) or 14,538 of these offenders had at least one DWI or
DWAI conviction in the prior ten vears. One person was
convicted of drunk driving offenses nine times in that ten
year period. As of November 20, 1990, the vyear 1988
represented the most recent full year for which ten prior
years of conviction data for each DWI/DWAI offender convicted
in a given year was available.26

Table III presents data for two time periods differing by
one year to illustrate DMV's practice of discarding data more
than ten vyears old and its impact on the calculation of
recidivism rates. A full ten vyears of conviction data
therefore is unavailable for offenders in each of the years
presented.

Specifically, Table III shows that, for 1980-1988, 56,834
people had %two alcohol-related convictions; 10,415 had three
such convictions; 1,761 had four; 296 had five; forty-three
had six; twelve had seven; five had eight; one had nine; and

one individual had ten such convictions over the nine year

26 Commission Counsel Joanna M. King's telephone interview

with State of New York Department of Motor Vehicles
Division of Research and Development Assistant Director
Malcolm Abrams, November 20, 1990.
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TABLE II

DRIVERS WITH A DRINKING CONVICTION IN VIOLATION YEAR 1988
NUMBER OF PREVIOUS CONVICTIONS BY PRIOR YEAR INTERVALS
(CONVICTIONS BASED UPON VIOLATION DATE)

CUMULATIVE CUMULATIVE
PRIOR1  FREQUENCY  PERCENT  FREQUENCY PRIORS  FREQUENCY  PERCENT  FREQUENCY
———————————————————————————————————————————————————————— ',——""---—--—"—"—-—""-"—-"'"-"""
0 52063 96.8 52063 0 42928 78.2 42928
1 2699 4.9 54762 1 9779 17.8 52707
2 145 0.3 54907 2 1894 3.4 54601 -
3 8 0.0 56915 3 250 0.5 56851
4 1 0.0 564916 4 50 0.1 56901
5 10 0.0 56911
g § g.o 54913
CUMULATIVE 0 34916
PRIOR2  FREQUENCY  PERCENT  FREQUENCY
0 49719 90.5 49719 CUMULATIVE
1 4800 8.7 56519 PRIOR?  FREQUE
2 Sec 07 sisss DRIDR7___FREQUENCY PERCENT ~ FREQUENCY
27 . 56912 0 41924 76.3 41924
4 4 0.0 54916 1 10300 18.8 52224
2 2258 6.1 54682
2 3;% g.g 56823
CUMULATIVE 5 14 0.0 ggggg
PRIOR3  FREQUENCY  PERCENT  FREQUENCY 6 3 0.0 54912
------------------------------------------ 7 4 0.0
0 47644 86.8 476644 34916
S B
88 . CUMULATIVE
3 49 0.1 56906
4 10 0.0 54916 PRIORE __FREQUENCY ~PERCENT  FREQUENCY
0 41110 76.9 1110
R I 5 B 143
. 318
, CUMULATIVE 3 480 0.9 54798
PRIOR4  FRFQUENCY  PERCENT  FREQUENCY 4 89 0.2 54887
0 45761 83.3 45761 2 13 8:8 223?2
1 7977 14.5 53738 7 2 0.0 569146
R R A ; Poone g
4 15 0.0 56913 ’ ! 0.0 34916
5 2 0.0 56915
3 1 0.0 56916
CUMULATIVE
- CUMULATIVE PRIOR9 __FREQUENCY PERCENT  FREQUENCY
PRIOR5 ~ FREQUENCY  PERCENT  FREQUENCY 0 40538 73.8 40538
0 46157 80.4 46157 % 12222 12:3 2%%3%
1 9957 16.5 53214 3 573 i.0 56763
2 1491 2.7 54705 4 122 0.2 54885
3 172 6.3 56877 5 19 0.0 56904
4 31 0.1 564908 6 7 0.0 54911
5 5 0.0 54913 7 3 0.0 56914
6 2 0.0 54915 3 1 0.0 564915
7 1 0.0 54916 9 1 0.0 54916
CUMULATIVE
PRIOR10  FREQUENCY PERCENT  FREQUENCY
Note: Multiple Offenses on Same g i‘gg%g Zg? g?%g
Day Excluded 2 2936 5.3 541644
3 600 1.1 567644
Source: New York Department g lgg g.g ggg g 5
of Motor Vehicles License 3 6 0.0 56910
File, January 1990 7 4 0.0 56914
8 1 0.0 56915
9 1 0.0 56916



13

TABLE IIT

DRINKING RELATED CONVICTIONS FOR VIOLATION YEARS 1980-88
A COUNT OF DRIVERS INVOLVED BY HUMBER OF CONVICTIONS

TOTAL CONVICTIONS

CUMULATIVE CUMULATIVE
TOTCONV FREQUENCY PERCENT FREQUENCY PERCENT

Ot 0 " o A i s S A o o " o S S0 Ot e e} T o e Ty o T T i ik S et o St P s - e it = e . Ao s S0 G

1 335520 82.9 335520 82.9
2 56834 14,0 392354 96.9
3 10415 2.6 402769 99.5
4 1761 0.4 406530 99.9
5 296 0.1 404826 100.0
6 63 0.0 406869 100.0
7 12 0.0 606881 100.0
3 5 0.0 406386 100.90
9 1 0.0 404887 106.0
10 1 0.0 4068838 100.0

DRINKING RELATED CONVICTIONS FOR VIOLATION YEARS 1%979-87
A COUNT OF DRIVERS INVOLVED BY NUMBER OF OFFENSES

CUMULATIVE  CUMULATIVE
TOTCONV FREQUENCY  PERCENT FREQUENCY PERCENT -

—r - e o e o —  t a  ——h  "  t = v . - e . A an e W WP WS Gm e w40 e am - on S

1 -320426 31.3 320426 81.3
2 58417 169.8 378843 96.1
3 12012 3.0 390855 9g9.2
4 2608 0.7 393463 99.8
5 510 0.1 393973 100.0
6 102 0.0 394075 100.0
7 26 0.0 394101 100.0
3 9 0.0 3964119 100.90
9 2 0.0 3964112 100.0
10 2 0.0 394114 100.0

Note: Multiple Offenses on Same Day Removed

Source: New York State Department of Motor Vehicles
License File, January 23, 1990.
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27 Thus, Table III indicates a cumulative recidivism

period.
rate of 17.1 percent for 1980-1988. An analysis of 1979-1987
reveals an almost identical recidivism rate of 17.2 percent
due to DMV's record retention policy.

In calculating the recidivism rate for the nine-year
period between 1980 and 1988 shown in Table III, DMV has
available only one prior year of data for offenders convicted
in 1981, only two prior years of data for offenders convicted
in 1982, and so on. Due to such data 1limitations, the
resultant recidivism rate will appear low -- 17.1 percent over
a nine-year period. However, when DMV has ten previous years
of data for each of the offenders convicted in a given vyear,
as illustrated in Table II for offenders convicted in 1988,
the rate of recidivism is more accurate -- 26.3 percent over
that ten-year period.

Table IV highlights the problem by presenting data on the
basis of three-year periods. Again, the sheer number of
multiple DWI/DWAI offenders is shocking. Some drivers
convicted of drinking related offenses amassed six or seven
such convictions in only three years. For instance, between
1982 and 1984, 13,378 people had two alcohol-related driving

offenses; 1,334 had three; 176 had four; twenty-one hacd five;

three had six; and one had seven.

27 Information presented in the following paragraphs is

derived from data compiled by the State of New York
Department of Motor Vehicles Division of Research and
Development Statistician Barry Negri, March 1, 1990.
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TABLE IV

DRINKING RELATED CONVICTIONS FOR VIOLATION YEARS 1985-87
A COUNT nF DRIVERS INVOLVED BY NUMBER OF OFFENSES

CUMULATIVE  CUMULATIVE
TOTAL FREQUENCY  PERCENT  FREQUENCY PERCENT

.
R I e e R e L T e e

1 .163916 91.2 143916 91.2
2 1244638 7.9 156364 99.1
3 1220 0.8 157584 99.9
4 154 0.1 157738 100.0
5 ' 19 0.0 157757 100.0
6 2 0.0 157759 100.0

DRINKING RELATED CONVICTIONS FOR VIOLATION YEARS 1982-84
A COUNT OF DRIVERS INVOLVED BY NUMBER OF OFFENSES

CUMULATIVE  CUMULATIVE
TOTAL FREQUENCY  PERCENT  FREQUENCY PERCENT *

V- s T M oy T o B e e T e e Tt g W - et B e St By G Ty T T B T B B W B W W Y T W e W 08 T W

1 ~1647609 90.8 147609 0.8
2 13378 8.2 160987 99.1
3 1334 0.8 162321 99.9
4 176 0.1 162497 100.0
5 21 0.0 16251 100.0
6 3 0.0 162521 160.0'
7 1 0.0 162522 100.0

DRINKING RELATED CONVICTIONS FOR VIOLATION YEARS 1979-81
A COUNT OF DRIVERS INVOLVED BY NUMBER OF OFFENSES

CUMULATIVE  CUMULATIVE
TOTAL, FREQUENCY  PERCENT FREQUENCY PERCENT

- - - Lt o > o At e D G . T 8w et B S e T St G S S S O S o e M M WP TR P ey e M G A

1 107159 39.3 107159 89.3
2 11323 9.4 118482 98.7
3 1338 1.1 119820 99.8
] 199 0.2 120019 100.0
5 22 6.0 120061 100.0
6 9 0.0 120050 i00.0
7 1 8.0 120051 100.0

Source: New York State Department of Motor Vehicles
License File, June 19, 1988
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Table V presents data for 1980-1988 by breaking down
convictions and prior <convictions into DWI and  DWAI
categories. For example, in 1988, 4,246 DWI offenders had a
prior DWI conviction within the past five years, representing
20.06 percent of total DWI offenders in 1988. Also in 1988,
4,991 DWI offenders had a prior DWAI conviction within the
past five vyears, representing 23.58 percent of total DWI
offenders. Of DWAI offenders that year, 469 had a prior DWI
and 2,037 had a prior DWAI conviction within the past five
years.

The New York State Division of Alcoholism and Alcohol
Abuse (DAAA) currently is developing a methodology utilizing a
calculation procedure to extend mathematically backwards in
time DMV data in order to better approximate rates of drunk

28 DAAA researchers are concerned that DMV

driving recidivisnm.
figures underreport the extent of the recidivism problem due
to the time-limited nature of the data on file; i.e., at any
given time only ten years of data are available. The goal of

the new calculation procedure is to ensure that the adjusted

recidivism rate is unaffected by the time period under study

28 Information in the following paragraphs is derived

from Commission Counsel Joanna M. King's meeting with New
York State Division of Alcoholism and Alcohol Abuse
Office of Criminal Justice Services Associate Deputy
Director William R. Williford and Research Scientists
John Yu and Dawn Essex, Albany, New York, February 1,
1890.
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TABLE V

DWAI/DWI CONVICTIONS BY YEAR OF VIOLATION
FIRST VIOLATION VERSUS REPEAT VIOLATION WITHIN FIVE YEAR*

1980 ~ 1988
DWI WITH DWI WITH DWAI WITH DWAT WITH
YEAR ' PRIOR DWI ° PRIOR DWAI PRIOR DWI PRIOR DWAI
NO YES NO YES RO YES NO YES
1980 t 11,773 2,634 11,623 2,784 28,305 451 26,540 2,216
8l1.72 18.28 B0.68 19.32 98.43 1.57 92.29 7.71
1981 ! i2,966 2,793 12,188 3,571 29,687 437 27,931 2,193
3 82,28 17.72 77.34 22.66 98.55 1.45 92.72 7.28
1982 1 14,330 3,120 13,040 | 4,410 35,489 413 33,541 2,361
% 82,12 17.88 74.73 25.27 98.85 1.15 93.42 6.58
1883 i 16,581 3,472 15,233 4,820 36,678 418 34,724 2,372
82.69 17.31 75.96 24.04 98.87 1.13 93.61 6.39
1984 - ¢ 17,004 3,185 15,611 4,578 34,979 347 33,361 1,965
84.22 15.78 77.32 22.68 99.02 0.98 94.44 5.56
»
1985 i 17,215 3,555 15,718 5,052 33,922 380 32,245 2,057
; i 82.88 17.12 75.68 24.32 98.89 1.1 94.00 6.00
1986 ¢ 16,505 3,808 15,820 4,893 31,99 389 30,383 2,000
% 81.62 18.38 76.38 23.62 98.80 1.20 93.82 6.18
1987 # 16,816 4,275 15,967 5,124 33,384 461 31,776 2,069
% 76,73 20.27 75.71 24.29 98.64 1.36 93.89 6.11
1988 # 16,922 4,246 16,177 4,991 33,992 469 32,776 2,037
% 79.94 20,06 76.42 23.58 98.64 1.36 94.09 5.91

*Multiple offenses on the same day removed.

New York State Department of Motor Vehicles Division

Source:
of Research and Evaluation, March 9, 1990
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since the more years studied, the higher the recidivism rate
will be.

As noted, DMV reports an estimated seventeen percent
drunk driving recidivism rate over the nine year pericd
between the beginning of 1979 and the end of 1987; DAAA's
methodology vyields a twenty-eight percent rate for this
period. DAAA analyzed a random sample of 15,032 DWI and DWAI
offenders and determined that the recidivism rate ranged
between twenty-five and thirty-two percent between 1984 and
1988.

DAAA currently is in the second year of a three vyear
research grant from the Governor's Traffic Safety Committee
funded by the National Highway Traffic Safety Administration.
In addition to ongoing research referenced in part above,
DAAA's Office of Criminal Justice Services and Research
Institute on Alcoholism have generated crucial scientific data
and analyses bearing on recidivism as part of their Problem
Drinker Driver Project (PDDP).

Calculation of adjusted recidivism rates is an essential
undertaking since DMV's Driver's License File contains data
collected through a "dynamic procedure" which "automatically

deletes a conviction record more than ten vyears old."29

29 John Yu, Dawn Essex, and William Williford, "Drinking and

Driving Recidivism in New York State: Estimating the
Rate of Recidivism with Limited Data," The Problem-
Drinker Driver Project Research Note 90-1 (Albany: New
York State Division of Alcoholism and Alcohol Abuse,
February 1990), p. 1.
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Nevertheless, New York State's recordkeeping is more
comprehensive than recordkeeping in most states which only
retain records for three or five years.30

The gender characteristics of DWI/DWAI offenders over

time also were studied.31

Although male offenders comprise
the overwhelming proportion of recidivistic drunk drivers, the
group of male offenders aged twenty and younger accounted for
only 6.3 percent of recidivists in 1988 compared with 13.5

percent in 1980, a fifty percent reduc:tion.32

Although on
average ninety percent of drunk driving repeat offenders
between 1980 and 1988 were male, the female recidivist
population is on the rise,. At the end of 1988, females
accounted for thirteen percent of recidivistic events, up from
less than ten percent in 1980.33

In addition, males were found to repeat offend at much
faster rates than females. For offenders convicted during

1985 and succeeding years, however, female recidivism rates

30 1pid., p. 2.

31 John Yu, Dawn Essex, and William Williford, "DWI/DWAI

Offenders and Recidivism: An Analysis of Convicted
Offenders by Gender," The Problem-Drinker Driver Project
Research Note 90-2 (Albany: New York State Division of
Alcoholism and Alcohol Abuse, March 1990), pp. 1-2.

32 1piq.

33 Ipid.
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parallel and in some instances surpass those of male
offenders.34
PDDP researchers, in seeking to identify trends and

beneficial intervention strategies, have reported, inter alia,

on the link between DWI recidivism and other criminal history,
the effect of multiple location drinking on problematic
drinking driving, and indicators of problem drinking driving
and DWI recidivism among young and reckless drivers.

Some PDDP research focused on a sample of 461 drivers
referred to the Drinking Driver Evaluation and Treatment
Program in Erie County, New York, between 1983 and 1985.
Researchers found that young repeat offenders (twenty-five
years old and under) were almost twice as apt as young
first-time offenders to have a family member with alcohol
problems and almost four times as likely to have a family

35

member with a prior DWI. Young repeat offenders were twice

as likely to have less than a high school education as their
first offender counterparts whereas first offenders were twice

as likely to have some college education.36

3% 1pid.

35 Thomas H. Nochajski, Brenda A. Miller, and William F.
Wieczorek, "Indicators of Problem Drinker-Drivers and DWI
Recidivism Among the Young and  Reckless,” The
Problem-Drinker Driver . Project Research Note 89-5
(Albany: New York State Division of Alcoholism and
Alcohol Abuse, August 1989), pp. 1-2.

36 1pid., p. 2.
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PDDP researchers also explored ‘'"self-report" data
relative to heavy drinking behavior among young adults and
problem drinker drivers, concluding that heavy drinkers aged
sixteen to twenty-four were five times more apt to drive under
the influence of alcohol than other drinkers. Although heavy
drinkers made up less than three percent of the sample, they
accounted for twenty-£five percent of self-reported
alcohol-involved driving incidents.37

Relative to multiple location drinking, PDDP researchers
confirmed that people consuming alcohol at multiple locations
were more problematic than those consuming alcohol at one
location since the former group engaged in more driving after
drinking; the multi-location group reported being drunk twice
as often as single location drinkers in the month prior to DWI
arrest and exhibited more severe alcohol-related problems.38

Prior history of crimes not involving drinking and
driving also was found to be related to higher risk for DWI

recidivism. Interestingly, individuals with prior criminal

history but no prior DWI arrests were more likely to

37 John Yu and William R. Williford, "The Young Adult

Heavy Drinker: Toward Profiling the Young Adult Problem
Drinker Driver," The Problem-Drinker Driver Project
Research Note 89-7 (Albany: New York State Division of
Alcoholism and Alcohol Abuse, November 1989), pp. 1-2.

38 William F. Wieczorek, Brenda A. Miller, and Thomas

H. Nochajski, "Multiple Location Drinking: A Marker of
Problematic Drinking Drivers," The Problem-Drinker Driver
Project Research Note 89-4 (Albany: New York State
Division of Alcoholism and Alcohol Abuse, July 1989), pp.
1-2.
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expaerience subsequent drunk driving arrests than those with
prior DWIs alone,39 Over a two year follow-up period, sixteen
percent of the sample of problem drinkers wunder study were
rearrested for DWI. Researchers concluded that criminal
history serves as an important criterion to identify probable
DWI recidivists and may evidence a need for differing
intervention across subgroups of offenders.

Although the "actual rate of recidivism cannot be
determined in any general sense because it is inextricably
tied" to the length of the follow up period and of record
retention in a given state, researchers have attempted to
correlate alcohol consumption levels and other characteristics
to gain a clearer picture of recidivistic populations.40

The relative risk of crash involvement increases steadily
as driver BAC levels rise regardless of driver age or

41

gender. The probability of accident involvement among

people with BACs between .05 and .09 percent is at least nine

39 Thomas H. Nochajski, Brenda A. Miller, and William

F. Wieczorek, "Criminal History and DWI Recidivism," The
Problem-Drinker Driver Project Research Note 89-2
(Albany: New York State Division of Alcoholism and
Alcohol Abuse, April 1989), pp. 1-2.

40 M.W. Perrine, Raymond C. Peck, and James C. Fell,

"Epidemiologic Perspectives on Drunk Driving," Surgeon
General's Workshop on Drunk Driving Background Papers
(Washington, D.C.: United States Department of Health
and Human Services, December 14-16, 1988), p. 56.

41 Paul L. Zador, Alcohol-Related Relative Risk of Fatal

Driver Injuries in Relation to Driver Age and Sex
(Arlington, Virginia: Insurance Institute For Highway
Safety, April 1989).
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times greater than for people at zero BAC across all age

groups.42

Although BAC levels provide a reliable measure of the
presence of alcohol in the body, they dc not measure
behavioral impairment for all individuals, especially at low

43

levels. Legal BAC 1limits have been set at degrees which

correlate BAC and impairment levels for most individuals in
order to reduce the possibility of accidents and attendant
property damage, injuries, and death.44

Most people take the smooth operation of the highway
transportation system for granted and seldom consider the
"extraordinary interpersonal trust"” on which +the system

45 Responsible driving behavior should be a major

46

depends.
obligation of each individual.

In general, drivers apprehended for DWI are older as a
group than drivers involved in collisions or those detected in

roadside surveys.47 The latter rely on self-report data from

42 1pi4.

43 Roberta G. Ferrence and Paul C. Whitehead, "Studies of
Driver Impairment and Alcohol-Related Collisions" in
Smart, et al., eds., Research Advances in Alcohol and

Drug Problems (New York: Plenum Press, 1983), p. 228.

44 1pid.

45 Jacobs, Drunk Driving, p. 16.

46 1pid.

47 Ferrence and Whitehead, "Studies of Driver Impairment,”

pp. 228 and 248.
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drivers volunteering participation in BAC testing at roadside.
Apprehended drivers include a greater proportion of males,
divorced or separated persons, and people from lower
socioeconomic levels than either of the other two groups.
They also are heavier drinkers and have the highest BACs,
often averaging close to .20 percent.48

Although there is a demonstrable association between
elevated BACs and increased risk of both erratic driving and
collisions, the extent of alcohol's role as a causal factor in
these occurrences remains unclear for a number of reasons.
Determining causation of a given accident is not always
possible, especially for single-vehicle crashés. It also is
difficult to separate out the effects of factors which may
converge to result in an accident such as other drug usage,
fatique, stress, anger, or inattention. If a driver had been
drinking prior to an accident, it may be unwarranted to
presume that he was intoxicated or that he caused the crash.49
Moreover, even assuming a driver's intoxication and causation
of an accident deoes not ensure a causal connection between the
alcohol consumption and the accident.50

In addition, alcohol's role in traffic accidents appears

to vary according to the severity of the crash. Fatal

48 1pid., p. 248.

49 Jacobs, Drunk Driving, p. 30.

50 1pid.
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accidents tend to involve drunk drivers; in particular, these
accidents are more apt to involve driving at night, male
drivers, and single-vehicle crashes.51

Despite methodological and empirical problems relative to
the issue of causation, over-involvement of alcohol in traffic

crashes is undeniable.52

In 1987, the average BAC of drinking
drivers involved 1in fatal accidents was .16 percent,
substantially above the legal 1limit of .10 percent in most

States.53 A driver with a BAC of .16 percent is twenty-five

to thirty times more likely to crash than a sober driver.54

In New York State, the average BAC for drivers arrested
for DWI--although not necessarily involved in a crash--was .16
percent in 1988 and .15 percent in 1989.55

Despite aforementioned gaps in knowledge, continued
investigation of the correlation between driver impairment at
certain BAC levels and risk for alcohol-related crashes will

greatly enhance the prospect for developing effective drunk

51 1pid., p. 31.

52 James C. Fell and Carl E. Nash, "The Nature of the
Alcohol Problem in U.S. Fatal Crashes," Health Education

Quarterly, Fall 1989, pp. 335-43.

53 1pid., p. 338.

54 1pid.

33 Information is derived from a letter to Commission
Counsel Joanna M. King from New York State Division of
State Police Traffic Section Major Raymond G. Dutcher
dated March 12, 1990.
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driving countermeasures.56

A promising strategy for expanding the drunk driving
knowledge base involves mandating BAC testing of drivers
involved in traffic accidents.57 The scope of such a mandate
could be broad or limited. For example, the President of the
College of American Pathologists has urged mandatory BAC
testing for all drivers involved in single- or multiple-
vehicle accidents resulting in injury or death.58

BAC tests should be administered as soon as possible
following an accident since the BAC reading becomes 1less

59

meaningful as alcohol is metabolized over time. Recording

of these BAC 1levels may vyield "a true picture of the
alcohol-related carnage on our highways."60
In drunk driving cases, New York State law provides that

chemical tests to determine BAC must be performed within two

hours of either arrest or a breath test revealing the presence

56 Ferrence and Whitehead, "Studies of Driver Impairment,"

p. 258.

7 Barbara Chapman, "Pathologists Say Alcohol Factor
Greater than Suspected in Motor Vehicle Accidents,”

Pathologist, March 1985, pp. 21-24.

58 Herbert Derman, "From the President's Desk,"

Pathologist, March 1985, p. 6.

53 Chapman, "Pathologists Say Alcohol Factor Greater,"

p. 23.

60 1pi4.
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of alcohol.61
Despite the breadth of literature on alcohol and traffic
safety, the basic question of how many traffic fatalities are
attributable to alcohol still has not been answered
satisfactorily. A recent study performed by Leonard Evans
sought to remedy this situation. To approximate the fraction
of traffic fatalities attributable to alcohol use, the Evans
study combined 1987 FARS data from twenty-six states recording
BAC levels for over eighty-four percent of fatally injured
drivers with estimates of alcohol's effects on crash risk.62
The study employed a mathematical calculation procedure
utilizing the observed distribution of alcohol among fatally
injured drivers and estimating how many of these drivers would
not have been killed 1f all drivers had been alcohol-free.
Eliminating alcohol use was found to reduce driver deaths
by (1) 55.2 percent in single-vehicle crashes, (2) 45.0
percent in two-vehicle crashes, and (3) 43.8 percent in
three-vehicle crashes. Overall, 49.0 percent of fatalities
would be prevented in the twenty-six States by removing

alcchol as a factor. Moreover, the study estimated

61 New York Vehicle and Traffic Law, §1194(2)(a) (McKinney

1990 Supp.).

62 Information in the following paragraphs is derived from

Leonard Evans, "The Fraction of Traffic Fatalities
Attributable to Alcohol," March 3, 1989, to be published
in Accident Analysis and Prevention, December, 1990.
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elimination of alcohol would reduce national traffic
fatalities by 46.7 percent.

By factoring in the confidence level attendant to this
result, the Evans study concluded that the percent of
fatalities that would have been prevented by eliminating
alcohol was 47+/-4 percent for 1987, a reduction of 20,000 to
24,000 fatalities nationwide annually.

Importantly, the fact that alcohol is involved in almost
fifty percent of traffic fatalities nationwide does not, in
and of itself, mean that nearly fifty percent of fatalities is
attributable to alcohol. Nonetheless, such a conclusion is
"remarkably insightful” when data correlating crash risk and
alcohol use are added to BAC information to address questions

of causation.

VICTIM ADVOCACY

Public tolerance for drunk driving decreased considerably
during the 1980s due in large part to the victim advocacy
efforts of grass roots activist groups such as Remove
Intoxicated Drivers (RID) and Mothers Against Drunk Driving

63

(MADD) . RID was founded in December, 1979, by Doris Aiken

63 Mark Wolfson, "The Citizens' Movement Against Drunken

Driving and the Prevention of Risky Driving: A
Preliminary Assessment," Alcohol, Drugs, and Driving,
January-March 1989, p. 73.
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in Schenectady, New York, following a tragic accident in which
two children were killed by a drunk driver.64

The impetus for MADD's creation flowed directly from the
hit-and-run killing of a young girl by a recidivist drunk
driver who, at the time of the offense, had been out of jail
on bail for two days relative to another hit-and-run drunk
driving crash and who previously had been involved in three
alcohol-related accidents and had two prior drunk driving
convictions.65

A major goal of these and other advocacy groups is to
encourage enactment and vigorous enforcement of laws relative

66 Enhancing public awareness of the

to drinking and driving.
gravity and pervasiveness of drunk driving is another key
focus. However, unlike prohibitionist movements, the
anti-drunk driving campaign decries alcohol use in tandem with
motor vehicle operation, thereby indicting irresponsible

67

behavior. The victims' movement has played an important

64 Peggy Mann, Arrive Alive (New York: McGraw-Hill Book

Company, 1985), p. 108.

65 1pid., p. 104.

66 1pid., p. 76.

67 Frank J. Weed "Grass-Roots Activism and the Drunk Driving
Issue: A Survey of MADD Chapters," Law and Policy, July

1987, p. 275.
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role in stigmatizing drunk driving as a serious crime.68

STATE POLICE

The State of New York Division of State Police (DSP) has
intensified its efforts to enforce laws relative to drinking
and driving. DWI arrests by State Police officers have
climbed from 14,178 in 1983 to 17,831 DWI arrests in 1989.6°
State Police also have utilized sobriety checkpoints and
saturation patrols to deter further alcohol-impaired driving;
the former involves stationary enforcement scheduled at
unannounced times and locations while the latter increases the
number of patrol vehicles in a particular area for purposes of

70

DWI/AI enforcement. Pursuant to DSP's Sobriety Checkpoint

Program, 47,941 vehicles were stopped in 1988, resulting in
538 DWI arrests; and 49,820 vehicles were stopped in 1989,

resulting in 562 DWI arrests.71

68 Denis Foley, "The Coerced Alcoholic: On Felons, Throw-

aways, and Others" in Aaron Rosenblatt, ed., For Their
Own Good? Essays on Coercive Kindness (Albany: Nelson
A. Rockefeller Institute of Government, State University
of New York, 1988), p. 130.

63 Commission Counsel Joanna M. King telephone interview

with State of New York Division of State Police Director
of Traffic Major Raymond G. Dutcher, September 27, 1990.
70 Letter to Commission Counsel Joanna M. King from State
of New York Division of State Police Director of Traffic
Major Raymond G. Dutcher, dated February 5, 1990.

71 1pid.
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On June 26, 1990, an important Division of State Police
initiative became operational -- the nation's first toll-free,
multiple answering point telephone number, 1-800-CURB-DWI,
which allows motorists to alert police of suspected drunk

drivers.72

Utilization of new technology enables telephone
calls to be routed electronically to the State Police dispatch
station--usually a State Police troop or zone
headquarters--nearest o the 1location at which the drunk
driver last was seen. Currently, all New York State counties
are using the program execpt the five New York City-area

counties--Bronx, Kings, New York, Queens, and Richmond--which

have not yet chosen to participate.

ANTI-DRUG ABUSE COUNCIL

The Governor's Statewide Anti-Drug Abuse Council (ADAC)
was created by executive order in 1989 and was given a broad
charge to coordinate State agency efforts relative to every
aspect of drug and alcohol enforcement, treatment, prevention,

73 ADAC members include the Lieutenant Governor

and education.
and the heads of the Departments of Health and Education, and

Divisions of Substance Abuse Services, Criminal Justice

72 Commission Counsel Joanna M. King's telephone interview

with New York State Division of State Police Traffic
Section Major Raymond G. Dutcher, August 15, 1990.
73 Executive Order No. 120, New York State Register,
February 22, 1989, pp. 97-98.
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Services, and Alcoholism and Alcohecl Abuse. A comprehensive
strategy report for the State was issued by ADAC on November
27, 1989.74

Recognizing that alcohol is a drug and that alcohol abuse
exacts a tremendous toll in motor vehicle accidents and
economic losses, ADAC advanced recommendations pertaining to

75 Relative to

the myriad alcohol and other drug issues.
alcohol-and drug-impaired driving, ADAC made three important
recommendations: (1) expansion of highway safety training
efforts and increased coordination among police, prosecutors,
defense attorneys, and judges; (2) enhancement of State and
local enforcement of laws against operation of automobiles,
boats, and other vehicles while under the influence of alcohol
or drugs; and (3) implementation of mandatory alcoholism
screening and evaluation of all convicted drunk drivers.76
Screening particularly is vital since appropriate intervention
and treatment should be afforded first offenders who are

problem drinkers to forestall their becoming recidivistic

drunk drivers.77

74 State of New York Anti-Drug Abuse Strategy Report

(Albany: Governor's Statewide BAnti-Drug Abuse Council,
1989).

73 1pid., p. 1.

76 1pid., pp. 56-57.

77 1pid., p. 57.
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FEDERAL INCENTIVE GRANTS

Congress has enacted statutes providing £financial
incentives for State Legislatures to enact certain
countermeasures to drunk driving. The Alcohol Traffic Safety
Program Act of 1982 includes a two-tier incentive grant system
for States which have in place or adopt and implement programs
prescribed by statute.78

To qualify for a basic grant, a State must enact and
implement laws providing (1) for prompt license suspension for
not less than ninety days for a first drunk driving offense or
chemical test refusal, and not less than one year for repeat
offenses or refusals; (2) for a mandatory sentence--not
subject to suspension or probation--cf not less than
forty-eight consecutive hours imprisonment or not less than
ten days community service for anyone convicted of DWI more
than once in five years; (3) that operating a motor vehicle
with a BAC of .10 percent or greater constitutes driving while
intoxicated; and (4) for increased efforts or resources

dedicated to enforcement of alcohol-related driving offenses

and increased efforts to inform the public of such

78 Alcohol Traffic Safety Program Act of 1982, 96 Stat.

1738, 23 U.S.C. §408. ©See also 23 CFR §1309.
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enforcement.79
The second tier of the grant system details supplemental
grant eligibility for States meeting the foregoing four
criteria which implement a license suspension system in which
average time from date of arrest to suspension does not exceed
forty-five days and which adopt eight of twenty-two enumerated
requirements.80 Among the additional requirements are
coocrdination of state alcohol highway safety programs and use
of roadside sobriety checks as part of a comprehensive alcohol
safety enforcement effort.81
The Drunk Driving Prevention Act of 1988 authorized two

new categories of drunk driving incentive grants. Basic grant
eligibility includes an expedited driver's license suspension
or revocation system--an individual charged with DWI must have
his license suspended or revoked within fifteen days after
arrest, or within thirty days if the State demonstrates
extenuating circumstances--and a self-sustaining drunk driving

prevention program under which fines and surcharges collected

for DWI offenses are returned to communities with

19 Ibid., 96 Stat. 1738, 23 U.S.C. §408(e)(l)(A)-(D).
Note: Currently, New York State has not enacted the
first two basic grant requirements despite legislative
efforts to do so, but has enacted the third and fourth
basic grant requirements.

80 11i4., 96 stat. 1738, 23 U.S.C. §408(e)(2) and (f).

8l 1pid., 96 Stat. 1738, 23 U.S.C. §408(f).
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comprehensive DWI prevention programs.82 Federal «rules
effective January 12, 1990, established the manner in which
States may certify eligibility and demonstrate compliancec83

In addition to federal legislation proffering monetary
inducements to States enacting particular drunk driving
measures, Congress enacted the Alcoholic Beverage Labeling Act
of 1988 mandating conspicuous labels on alcoholic beverage
containers warning of risks of birth defects attendant to
alcohol consumption during pregnancy and cautioning that
"consumption of alcoholic beverages impairs your ability to
drive a car or operate machinery, and may cause health

84 Thueg, enactment of federal laws relative to

problems."
alcoholic beverage labeling and alcohol incentive grants
evince a strong commitment at the federal level to continuing
efforts to combat drunk driving.

Although New York State has not enacted all Z2aws
enumerated as prerequisites to federal incentive grants, it
has made commendable progress vis-a-vis drunk driving and, in

some areas, leads the nation in innovative and effective

countermeasures.85 For example, the State's Special Traffic

82 Drunk Driving Prevention Act of 1988, 102 Stat.

4521, 23 U.S.C. §410.

83
84

23 CFR §1313 (1990).

Alcoholic Beverage Labeling Act of 1988, 102 Stat.
4521, 27 U.S.C. §204.

85 See Chapter III of this report for more detailed infor-

mation New York State laws.
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Options Program for Driving While Intoxicated (STOP-DWI)
establishing financially self-sufficient 1local programs
throughout the State to combat drunk driving, provides a model
for other states and is discussed in greater detail in Chapter

ITII of this report.86

SUMMARY

This chapter describes the alcohol and highway safety
problem with emphasis upon New York State, traces recidivism
trends, and presents information on DWI countermeasures and
federal incentive grants encouraging States to initiate
specific types of action to combat drunk driving.

Chapter II focuses upon punishment options for

individuals convicted of DWI and DWAI.

86 Testimony of National Highway Traffic Safety Adminis-

tration Traffic Safety Programs Associate Administrator
George Reagle, Transcript of the Hearing Before the
United States Senate Committee on Environment and Public
Works on the Drunk Driving Prevention Act of 1988, June
29, 1988, p. 41.




CHAPTER 11
PUNISHMENT OPTIONS

Intense debate concerning public policy initiatives aimed
at reducing drunk driving recidivism has become common.
Quelling this debate patently lies beyond the scope of this
report, but acknowledgement of issues raised thereby informs

the decisionmaking process relative to punishment options.
WHAT PUNISHMENT DO RECIDIVISTS DESERVE?

Penal systems generally impose harsher punishment on
recidivists than on first offenders. TIf commission of -prior
offenses properly has bearing on the degree of deserved
punishment, the response of the legal system must encompass
the gravity of the instant offense as well as the extent of
criminal history.1 This response can focus primarily on
"risk"~--the dangerousness of the offender in terms of
recidivism potential--or on ‘'"desert"--punishment propor-

tionate to the blameworthiness of the criminal conduct.

1 Andrew von Hirsch, Past or Future Crimes: Deservedness

and Dangerousness in the Sentencing of Criminals (New
Brunswick, New Jersey: Rutgers University Press, 1985),
pp. 36, 77, and 91.




38

Sentencing offenders based on a predictive rationale of
risk or dangerousness may be tantamount to eschewing "equity
to achieve limited and ill-verified preventive gains."2

Premising punishment on culpability is appealing since
offenders thereby are recognized as autonomous individuals

responsible for their conduct.

A just and efficient sentenving system should
include a range of punishments and not merely a
choice between imprisonment and probation. A
variety of intermediate punishments, along with
appropriate treatment conditions should be part of a
comprehensive, integrated system of sentencing and

punishment.3

TREATMENT

Most anti-drunk driving programs attempt to rehabilitate
offenders by reforming aberrational drinking driving behavior.
The majority of people arrested for drunk driving are problem

drinkers; light drinkers do not often exceed proscribed blood

2 1pid., p. 172-73.

3 Norval Morris and Michael Tonry, Between Prison and
Probation——~Intermediate Punishments in a Rational
Sentencing System (New York: Oxford University Press,
19990), p. 38.
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alcohol content (BAQC) levels.4 In New York State, recent
research undertaken by the New York State Division of
Alcoholism and Alcohol Abuse (DAAA) and the Research Institute
on Alcoholism (RIA) found that sixty-two percent of first-time
driving while intoxicated (DWI) offenders and eighty-four
percent of repeat offenders under study were

3 Problem drinkers are a '"notoriously

alcohol~dependent.
intractable treatment group" often intent on denying alcohol
problems; DWI enforcement may provide strong incentives for
offenders to enroll in and complete courses of treatment.6

Although experts do not acree on the advisability of DWI
laws which coerce offenders into treatment, drunk driving
arrests are the main source of referrals for alcoholism
treatment I

Ironically, requiring treatment for certain drunk driving
offenders is viewed variously as overly harsh punishment or

overly weak punishment. Relative to the former view, Stanton

4 James B. Jacobs, Drunk Driving-—-An American Dilemma

(Chicago: The University of Chicago Press, 1989), p.
181, and Alcoholism Treatment in Criminal Justice
(Albany: Governor's Task Force on Alcoholism Treatment
in Criminal Justice, October 1986), p. 22.

3 Comments of Research Institute on Alcoholism Deputy

Director Brenda Miller at a forum on Problem Drinker
Drivers, Albany, New York, February 26, 1990. Notes
taken by Commission Counsel Joanna M. King.

& Jacobs, Drunk Driving, pp. 181-82.

7 Stanton Peele, Diseasing of America--Addiction Treatment

Qut of Control (Lexington, Massachusetts: D.C. Heath and
Company, 1989), p. 50.
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Peele noted that DWI offenders in many States are forced to
undergo treatment and to abstain from alcohol use for periods
ranging from months to years in order to retain driving

8 The

privileges or, in some cases, to stay out of jail.
treatment mandate imposed by a court forces offenders to
modify their behavior well beyond punishments meted out which

do not include a treatment component.9

STUDIES OF DWI DRIVERS

Many offenders have ©problematic relationships with
alcohol; thus, some form of treatment as punishment may be
warranted to avert future drinking and driving. The question
therefore arises as to how effective treatment programs have
been in deterring recidivism.

Attempting to answer this question is a formidable task
due to the fact that the concept of treatment often is
ill-defined in the 1literature, and the substance and form of

10

treatment programs may vary substantially. In general, the

treatment process should include several phases--

8 Ibid., p. 221-22., See Chapter IV of this report for more
information.

% 1pid.

10 Patricia Yancey Martin and Kathy L. Pilkenton,
"Mandatory Treatment in the Welfare State: Research
Issues" in Aaron Rosenblatt, ed., For Their Own Good?
Essays on Coercive Kindness (Albany: Nelson A.

Rockefeller Institute of Government, State University of
New York, 1988), p. 32.
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identification and referral, entry assessment, ongoing
treatment, transitions after treatment, and consideration of
external factors such as family support.11 A recent report by
the Governor's Statewide Anti-Drug Abuse Council reviewed the
alcoholism treatment literature and concluded that treatment
is effective and cost saving.12 A previous review reached
similarly positive conclusions and warned that a flexible
program of criminal justice alcoholism treatment is essential
if New York State is to reduce crime and ensure safer
communities.13

Many difficulties inherent in assessing alcoholism
treatment effectiveness stem from lack of comparability among
studies attempting to evaluate a given treatment program
either in addition to or in lieu of other sanctions.

A review of a sample of convicted drunk drivers in Erie
County, New York, revealed that, of 1,055 offenders referred

for alcohol evaluation in 1981, 70 percent were assessed ag

having an alcohol problem and were recommended for

11 The Case for Drug and Alcohol Abuse Treatment (Albany:

New York State Anti-Drug Abuse Council, March 1990), p.
21.

12 1pid., pp. 21-24.

13 Denis Foley, "The Coerced Alcoholic: On Felons, Throw-
aways, and Others" in Rosenblatt, ed., For Their Own

Good? Essays on Coercive Kindness, p. 138.
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treatment.14 Seventy-four percent of these referrals
successfully completed the treatment program. This study
stressed the need for programs to provide differential
assessment and treatment according to the severity of the
offender's alcohol problem.15

A second study addressed the relationship between
coercing problem drinkers into treatment and the outcome of
treatment, concluding that the element of coercion in
referrals rendered a successful treatment outcome considerably
more likely than strictly voluntary self—referral.16 In
addition, coercion was most effective when penalties for
noncompliance, such as license revocation, were more certain
as opposed to more severe.17

The effectiveness of deferred prosecution for DWI in

Washington State was explored in a study of 2,194 drivers

14 Richard Washousky, "An Alcoholism Outpatient Treatment

Program for Alcoholics Convicted of DWI" in Denis Foley,
ed., STOP DWI--Successful Community Responses to Drunk
Driving (Lexington, Massachusetts: D.C. Heath and
Company, 1986), pp. 78-79.

15 1pid., p. 80.

16 Roger G. Dunham and Armand L. Mauss, "Reluctant Referrals:
The Effectiveness of Legal Coercion 1in Outpatient
Treatment for Problem Drinkers," Journal of Drug Issues,
Winter 1982, pp. 7 and 17-18.

17 1pid., p. 18.
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charged with DWI in 1976.18

Deferred prosecution culminated
in dismissal of DWI charges for offenders who satisfactorily
completed a treatment program and were not convicted of a
subsequent drunk driving offense within two vyears. The
control group did not participate in treatment, but received
the customary fine and license sanction whereas the deferred
prosecution group avoided these sanctions.19

The two groups differed in average age and extent of
prior alcohol-related driving violations. That is, the type
of driver selected to participate in the treatment program was
not representative of typical DWI offenders. Treatment group
offenders were older, tended to be male, and had worse records

20 This group subsequently

for alcohol-related violations.
accumulated significantly more alcohol-related violations in
the three year follow-up period. Researchers concluded that
the deferred prosecution program did not reduce recidivism
compared with other legal sanctions and queried whether
current alcohol treatment approaches provide adequate

intervention to deter drinking and driving.21

18 Philip M. Salzberg and Carl L. Klingberg, "The Effective-

ness of Deferred Prosecution for Driving While
Intoxicated,"” Journal of Studies on Alcohol, 1983, pp.
299-306.

13 1pid., p. 301-02.

20 1pi4., p. 303.

21l 1pid., p. 306.
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A third study tracked the progress of DWI offenders in
Shelby County, Tennessee, from September 1976 to the end of
1980, designating the first two years for offender intake and

22 he 4,126 DWI

the remaining two years for follow-up study.
offenders were classified either as social or problem drinkers
and were assigned randomly to four groups in order of
severity--control, education/therapy, probation supervision,

and supervision plus education/therapy.23

The control group
had no interaction with the legal system. The
education/therapy group assigned social drinkers and problem
drinkers to a ten-hour alcochol-safety course; the latter also
were assigned to eight one and cne-half hour group therapy
sessions. The probation supervision group was required to
report to probation counselors once a month for thirty minutes
for a one-year period. The supervision plus education/therapy
group combined the requisites described above for each of the
other groups.

Overall, no significant differences were found among the
four groups. Among social drinkers, the control group had the
lowest rearrest rate. Relative to problem drinkers, the
probation supervision group had the lowest rearrest rate.

Possible explanations for the failure of these treatment

22 Robert T. Holden, "Rehabilitative Sanctions for Drunk
Driving: An Experimental Evaluation," Journal of
Research in Crime and Delingquency, January 1983, pp.
55-72.

23 1pid., pp. 58-59.
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programs were (1) the programs were inappropriate for the
project participants, (2) many participants committed drunk
driving offenses as part of a general pattern of criminal
deviance, and (3) treatment programs may have been too weak to

affect recidivism.24

Each criticism often may be leveled
fairly against other research efforts, particularly when
intervention procedures do not classify offenders adequately.
Promising criteria used to delineate social and problem
drinkers within DWI offender populations include BAC at the
time of arrest, scores on validated screening tests, prior
violations, and prior rehabilitation program participation.25
An analysis of treatment decisions for convicted drunk drivers
in Erie County, New York, revealed BAC at time of arrest and
high Mortimer-Filkins scores were the two best discriminating
variables relative to treatment decisions.26
Of 2,061 offenders evaluated, 71.3 percent were
recommended for further treatment; this group was more apt to

evidence health, family, vocational, social, and educational

difficulties. The average BAC at time of arrest for the

24 1pid., p. 69.

25 Brenda A. Miller, Robert Whitney, and Richard Washousky,
"The Decision to Recommend Alcoholism Treatment for DWI
Offenders," American Journal of Drug and Alcohol Abuse,
Vol. 10, No. 3, 1984, pp. 447-59.

26 Ibid., pp. 447-49. The Mortimer-Filkins test is an

alcohol problem evaluation instrument including a
questionnaire and an interview.
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recommended-for treatment group was .204 percent, double the
legal limit.2?

For drivers scoring in the medium to low range on the
Mortimer-Filkins screening instrument, additional data must be
evaluated to diagnose alcohol problems properly and refer
offenders accordingly. Driving records or more subjective
criteria may prove important indicia of problem drinking
behavior.28

The same research team conducted another study analyzing
the extent of alcohol problems among a sample of 461 DWI
offenders referred for evaluation in Erie County, New York.29
Only four percent of the offenders reported no problems with
alcohol beyond the instant drunk driving violation and over
one-half of the sample was diagnosed as alcohol abusers.30
The study revealed that "persons with more serious
alcohol-related problems contribute to the drinking/driving

31

problem more substantially." The researchers hypothesized

that persons diagnosed as alcohol-dependent, the most severe

27 1pid., pp. 450-53.

28 1pid., p. 457.

29 Brenda A. Miller, Robert Whitney, and Richard Washousky,
"Alccholism Diagnoses for Convicted Drinking Drivers
Referred for Alcoholism Evaluation," Alcoholism--Clinical

and Experimental Research, November/December 1986, pp.
651-56.

30 1pid., p. 655.

31 1pid., p. 656.
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category, present hilgher =risks for recidivism given the
significantly greater number of times they reported drinking
large quantities of alcohol and driving.32

Although rehabilitating offenders is an important goal,
the possibility of failure should not be discounted.
State-sponsored treatment efforts may not be able to change
the values and habits of recalcitrant individuals lacking the
necessary motivation.33

Clearly, a signficant number of DWI offenders have a
demonstrable need for some type of intervention services
relative to treatment for alcohol problems. There exists a
need foi individual treatment programs to document their
experiences carefully and to demonstrate their efficacy
vis-a-vis stated goals. Various studies have attempted to
explore the viability of different approaches. Many studies
concluding that a given treatment course is ineffective suffer
from serious methodological difficulties. Some evaluations
are inconclusive due to nonrepresentative samples,

unavailability of wvalid comparison groups, or inadequate

follow-up periods.

32 1pid.

33 von Hirsch, Past or Future Crimes, pp. 5 and 173.
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ADMINISTRATIVE PER SE LICENSE SUSPENSION

Administrative license suspension, commonly known as
administrative per se, refers to laws under which persons
arrested for alcohol-related driving violations are subject to
immedjiate administrative, rather than judicial, license

suspension or revoc'ation.34

Administrative per se laws
provide for 1license suspension pending prosecution, i.e.,
pre-conviction.

Most administrative per se laws authorize a police
officer to seize a driver's license upon arrest for driving
under the influence of alcohol when the offender either fails

35

or refuses to submit to a breath test. Police generally

view administrative per se laws as positively affecting
enforcement since their efforts yield swift, certain license

36

suspension. Absent administrative per se legislation, the

imposition of 1license sanctions usually is within the

34 Paul L. Zador, Adrian K. Lund, Michele Fields, and

Karen Weinberqg, Fatal Crash Involvement and Laws Against
Alcohol-Impaired Driving (Washington, D.C.: Insurance
Institute for Highway Safety, 1988), p. 4, and Deterrence
of Drunk Driving: The Role of Sobriety Checkpoints and
Administrative License Revocations (Washington, D.C.:
National Transportation Safety Board, 1984), p. 11
(Hereinafter referred to as NTSB, Deterrence of Drunk

Driving).

Zador, et al., Fatal Crash Involvement, p. 5.

35

36 Patricia F. Waller, "Licensing and Other Controls of the

Drinking Driver," Journal of Studies on Alcohol, July
1985, p. 155. ‘
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discretion of the judge at the time of sentencing.37 Under

administrative per se, the offender receives a notice at the

time of arrest which serves as a temporary driver's license.38

The notice details the method by which an offender can request

an administrative hearing or review of the licensing action,3?

Offenders generally must request a hearing within a week to

ten days after receiving the noticeu40

Twenty-nine states and the District of Columbia have

enacted administrative per se license suspension lLaws; New

41

York State is not among them. However, New York State

provides for license suspension pending prosecution in certain

42 States with administrative per se laws

circumstances.
typically set the proscribed BAC 1level at which automatic

license suspension occurs at .10 percent and above.

317 James L. Nichols and H. Laurence Ross, "The Effectiveness

of Legal Sanctions in Dealing with Drinking Drivers,"
Surgeon General's Workshop on Drunk Driving Background
Papers (Washington, D.C.: United States Department of
Health and Human Services, December 14-16, 1988), p. 105.

38 NTSB, Deterrence of Drunk Driving, p. 12.

39 Ipid.

40 Zador, et al., Fatal Crash Involvement, p. 5.

41 Information is derived from Commission Research Assistant

Tracey Suess' telephone interview with National Highway
Traffic Safety Administration Office of Alcohol and State
Programs Highway Safety Specialist Steven Hatos, April
30, 1990.

42 See Chapter III of this report for more detailed infor-
mation.
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The deterrent efficacy of a sanction depends in part on
the "perceived certainty, severity, and swiftness or celerity
of punishment in the event of a violation of the law."43
Studies conducted by H. Laurence Ross reveal that the
certainty and swiftness of sanctions have a greater deterrent
effect than the severity of sanctions.44

According to a review undertaken by the National
Transportation Safety Board (NTSB), administrative per se
results in the perception among highway users that arrest,
conviction, and sanction imposition will accompany
alcohol-related driving occurrences; consequently drivers are

45

less apt to drive after drinking. In addition, loss of

license generally is viewed by the public as a severe

46 The National Highway Traffic Safety

sanction.
Administration (NHTSA) conducted research on the deterrent

effect of administrative per se and concluded certainty of

license suspension is essential in reducing recidivism.47
43 NTSB, Deterrence of Drunk Driving, p. 4.
44 H. Laurence Ross, Deterring the Drinking Driver
(Lexington, Massachusetts: D.C. Heath and Company,

1984), p. 9.

43 NTSB, Deterrence of Drunk Driving, p. 4.

46 Waller, "Licensing and Other Coeontrols," p. 154.

47 R.D. Blomberg, D.F. Preusser, and R.G. Ulmer, Deterrent
Effects of Mandatory License Suspension for DWI
Conviction (Washington, D.C.: National Highway Traffic
Ssafety Administration, 1987), p.i.
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The administrative license revocation occurs independent

48 The administrative

of the outcome of the criminal charge.
hearing has a narrow scope and may address whether the police
officer had probable cause to make the arrest or to request
submission to a breath test, whether a test was refused, or
whether test results met or exceeded the specified BAC

49 Thus, unless the hearing determines that the police

level.
officer lacked probable cause to require a chemical test or
that the test procedure was improper, the administrative
license suspension will take place.50

Critics of administrative per se legislation charge that
such laws are ineffectual because a majority of DWI offenders
continue to drive during the period of license suspension.51
However, there 1is evidence that drivers under license
suspension have significantly lower rates of rearrest for DWI
and alcohol-related crash involvement.52 In addition,

nffenders continuing to drive during license suspension

48 Zador, et al., Fatal Crash Involvement, p. 4.

439 NTSB, Deterrence of Drunk Driving, p. 12.

50 Waller, '"Licensing and Other Controls," p. 154.

51 Robert B. Voas and John H. Lacey, "Issues in the Enforce-
ment of Impaired Driving Laws in the United States,"”
Surgeon General's Workshop on Drunk Driving Background
Papers (Washington, D,C.: ©United States Department of
Health and Human Services, December 14-16, 1988), p. 152.

52 1hid.
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periods usually drive less often, shorter distances, and more
safely.53

Some critics misapprehend +the status of a driver's
license by terming it a right of the holder. However,
possession of a driver's license is more akin to a privilege
issued administratively and subject to administrative
suspension or revocation. Administrative license suspension
permits prompt withdrawal of driving privileges from arrested
individuals failing or refusing to take a BAC test; the actual
adjudication of a drunk driving charge and subsequent license
withdrawal process upon conviction otherwise could span
months.54

Another criticism of administrative per se legislation
involves the claim that license suspension or revocation often

55

results in job loss for the ofifender. A study conducted by

researchers at Mississippi State University refuted this
criticism, concluding that driver's license suspension had
little effect on employment stability of alcohol-related

56

driving offenders. In the driver sample under study the

53 1pid; and Jacobs, Drunk Driving, pp. 151-52.

54 Carol Brierly Golin, "Arresting the DUI Epedemic,”

Pathologist, March 1985, p. 48.

33 Elisabeth Wells-Parker and Pamela J. Cosby, Impact of

Driver's License Suspension on Employment Stability of
Drunken Drivers (starkville: Mississippi State
University, June 1987), p. 1.

56 1pid., p. 8.
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prevalence of problem drinking among drivers was found to be a

7 -
> "Decisionmakers

key factor affecting employment stability.
must weigh the relatively slight chance of negative impact on
employment of individual offenders against the possibility
that uniform suspension will result in reduced accidents,
injuries, and fatalities."58

Researchers at the Insurance Institute for Highway Safety
studied the effect of administrative per se, concluding that
such laws significantly contribute to a decline in fatal crash
involvement, especially during hours when most fatalities
occur--evening, late night, and early morning.59
Administrative per se laws were associated with an eleven
percent decline in fatal crashes during hours of highest
alcohol involvement.so Nationwide, the proportion of the
population covered by administrative per se laws increased
from three to nineteen percent between 1982 and 1984; between
1981 and 1985 the number of drivers involved in fatal crashes

during hours of highest alcohol involvement decreased from

approximately 9,800 to 7,300.61

57 1pid., p. 12.

58 1pid.

59 Zador, et al., Fatal Crash Involvement, p. 17.

60 1pid., p. 12.

61 Ibid.
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Research conducted by H. Laurence Ross in New Mexico
included three telephone surveys of randomly-selected drivers
in Bernalillo County immediately prior to, two months after,
and thirteen months after enactment of the State's

62

administrative per se law. The surveys conducted during

this time period revealed "no 1longlasting change in the
proportion of drivers admitting to driving after drinking."s3
Ross' study indicated that the law's effectiveness appeared to
have been diminished due to a lack of publicity about the new
law and the law's complex procedural requirements which proved
unpopular with many police officers.64 However, the
administrative per se 1license suspension law achieved a
deterrent effect, at least in its first twenty months; prior
to the law's enactment, sixty-six percent of drivers and
pedestrians involved in fatal c¢rashes had illegal BACs
compared with fifty-six percent subsequent to enactment, a
decline of ten percent.65

License suspension or revocation is considered to be the

"single most effective sanction for reducing subsequent

62 H. Laurence Ross, "Administrative License Revocation in
New Mexico: An Evaluation," Law and Policy, January
1987, p. 12.

63 1bid., p. 13.

64 1pid., p. 5.

65

Ibid., pp. 13-14.
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66

traffic offenses and accidents." Administering this

important sanction immediately upon commission of the offense

enhances DWI deterrence since the time between offense and

7 . .
6 License suspension has been

68

punishment thereby is reduced.
shown to have a significant effect in stemming recidivism.
Factors enhancing the efficacy of license suspension for
reducing recidivism include increasing the certainty of
application, disallowing remedial programs in lieu of license
sanctions, and ensuring reasonable suspension length.69

Superintendent o¢f State Police Thomas Constantine, in
testimony submitted to the Legislative Commission of Critical
Transportation Choices for its public hearing on drunk driving

recidivism, urged enactment of an administrative per se law,

noting both its effectiveness in combatting recidivism and ‘its

66 Voas and Lacey, "Issues in Enforcement," p. 152.

67 Ipid., p. 151.

68 Nichols and Ross, "The Effectiveness of Legal Sanctions,"

pp. 102-03. See also Robert E. Hagen, "The Efficacy of
Licensing Controls as a Countermeasure for Multiple DUI
Offenders," Journal of Safety Research, Fall 1987, p.
116.

69 1pid., p. 105.
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utility for accessing additional federal funds.70
Nationwide, a broad coalition of public and private
organizations has been forged in support of administrative per
se legislation, including National Transportation Safety
Board, National Commission Against Drunk Driving, National
Highway Traffic Safety Administration, Federal Highway
Administration, Mothers Against Drunk Driving, Students
Against Drunk Driving, Remove Intoxicated Drivers, National
Safety Council, American Trucking Associations, Insurance
Institute for Highway Safety, Highway Users Federation for
Safety and Mobility, and National Coalition to Prevent

Impaired Driving, among others.71

INCARCERATION AND ALTERNATIVES THERETO

Preventing drunk driving offenders from operating motor

vehicles may be achieved through a variety of means, including

the imposition of jail or prison sentences or various

[}

70 Testimony of Superintendent of State Police Thomas A.

Constantine, Official Transcript of the Public Hearing on
Drunk Driving Recidivism held by the New York State
Legislative Commission on Critical Transportation
Choices, the New York State Senate Standing Commttee on
Transportation, and the New York State Senate Special
Task Force on Drunk Driving, New York, New York, December
2, 1987, Exhibit 1, p. 2. (Hereinafter referred to as
Drunk Driving Recidivism Hearing Transcript).

71 Information provided by National Transportation Safety

Board State and Local Liaison Stephen Blackistone,
October 15, 1990.
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alternatives to incarceration such as jail/treatment,
community service, home detention, or ignition interlock
programs. There is no consensus of opinion on the
appropriateness of incarceration as & sanction across
different types of drunk driving offenses. A number of
experts believe that confinement in correctional facilities is
expensive and counterproductive and should be invoked only for
offenders who cannot be supervised safely or effectively in
less restrictive and 1less costly programs.72 Yet, for
egregious drunk driving incidents or —repeat offenses,
significant jail terms indeed may be appropriate.73

The efficacy of the jail sanction 1is difficult to
ascertain since it rarely has been applied consistently to
drunk drivers.74 A study undertaken by the National Institute

of Justice described the experiences with mandatory

confinement of four jurisdictions in the States of Washington,

72 NHTSA, The Drunk Driver and Jail--Alternatives to Jail

(Washington, D.C.: National Highway Traffic Safety
Administration, January, 1986), p. vii).

73 Jacobs, Drunk Driving, p. 159.

74 NHTSA, The Drunk Driver and Jail -- Alternatives to Jail,

p. vii. See also H. Laurence Ross and James P. Foley,
"Judicial Disobedience of the Mandate to Imprison Drunk
Drivers," Law and Society Review, 1987, pp. 315-23.
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Tennessee, Ohio, and Minnesota.75

Findings included increased court workloads and severe
strains on correctional and provation services. 1In addition,
more defendants contested their arrests and conviction rates
varied among jurisdictions. Researchers warned that
implementation of enhanced confinement programs invariably
requires additional resources, including funding, personnel,
and facilities.

A recent review of research on the impact of confinement
on recidivism yielded 1little support for the traditional
imprisonment sanction.76 However, confinement in special
facilities with alcoholism screening and treatment components
tends to positively affect recidivism.77

Community service programs also may be instituted,

78

typically as a condition of probation. Such programs may be

beneficial in many ways including saving taxpayers the cost of

75 Information is derived from Jailing Drunk Drivers:

Impact on the Criminal Justice System (Washington, D.C.:
National Institute of Justice, May 1985).

76 Nichols and Ross, "The Effectiveness of Legal Sanctions,"”

pp. 96-97.

77 1bid.

78 Community Service Restitution Programs for Alcohol
Related Traffic Offenders (Washington, D.C.: National
Highway Traffic Safety Administration, December 1985), p.
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incarceration, enabling offenders to make restitution to the
79

community, and educating offenders about drunk driving.

Electronic home monitoring (EHM) presents an alternative
to jail by confining the offender to his home. EHM monitoring
is cost~effective; an offender sentenced to an electronic home
detention program lives at home, continues to work, and often

80 A transmitter 1is attached to the

81

receives treatment.
offender to verify that he or she is at home or at work.
EHM requires the offender to remain at home at night when most
alcohol-related traffic accidents occur thereby increasing
public safety.82 Reducing drinking opportunities for the
repeat offender also may support treatment objectives.83

The agnition interlock device currently is being used as

84

an alternative to jail for drunk driving offenders. Devices

73 Ibid. See also NHTSA, The Drunk Driver and Jail --

“Alternatives to Jail, p. 14.

80 Robert B. Voas, "Emerging Technologies for Controlling

the Drunk Driver" in Michael B. Laurence, John R.
Snortum, and Franklin E. Zimring, eds., Social Control of
the Drinking Driver (Chicago: The University of Chicago
Press, 1988), pp. 363-64.

81 1pid., p. 363.

82 1bid., p. 364.

83 1bid.

84 Written Testimony Submitted by Guardian Interlock Systems,
Incorporated, Drunk Driving Recidivism Hearing
Transcript, exhibit 2, p. 1.
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85

usually are installed as a condition of probation. Before

an offender can start a vehicle equipped with an ignition

interlock device, he or she must breathe into a breath

86

analyzer attached to the vehicle's ignition. A BAC reading

exceeding the pre-set calibration 1level will prevent the

87

vehicle from starting. The ignition interlock device

enables an offender to continue to work, and to attend needed

medical treatment or therapy and probation appointments.88

The device is aimed at reducing recidivism by ensuring that

the offender will not continue to drive while under the

influence of alcohol.89

It may be misleading to label many of these options

90

"alternatives to incarceration."” In Between Prison and

Probation, Norval Morris and Michael Tonry suggested replacing
this term with "intermediate punishments” to cover an array of
options, including intensive probation, substantial fines,

community sexvice, EHM, and other residential or treatment

83 Charles Gridley, "Ignition Interlock--Another Attempt to

Reduce DWI," Issues in Focus (Albany: New York State
Senate Research Service), April 3, 198%, p. 1.

86

Ibid., p. 4.
87 1pid., p. 2.
88

New York Laws of 1988, Chap. 713, and New York Vehicle
and Traffic Law, §1198(3)(b) (McKinney 1990 Supp.).

83 Gridley, "Ignition Interlock,”" p. 7.

90 Information is derived from Morris and Tonry, Between

Prison and Probation, pp. 4-8 and 205.
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programs. These punishments are not properly termed
incarceration alternatives because most felonies are not and
never were punished routinely by imprisonment. "Alternative"
also implies that these measures are substitutes for real
punishment. In addition, use of intermediate punishments may
not mitigate prison overcrowding problems because they may be
invoked for offenders who would not otherwise have been
sentenced to a jail or prison term. Morris and Tonry advocate
punishments more severe than probaticn and less severe than
protracted imprisonment.

Importantly, the authors maintain intermediate
punishments should not function in isolation, but should be
and often are combined with other punishments in order to
better address the diversity of individual offenders and to
protect the public in general. Intermediate punishments
meaningfully address the dispute between those advocating
enhanced jail terms and those decrying the excessive cost and

doubtful efficacy of such solutions.

SUMMARY

This chapter describes studies of DWI drivers and reviews
various punishment options including treatment programs,
administrative per se license suspension, incarceration, and

alternatives to incarceration.

Chapter III examines in detail New York State's efforts

to mitigate the recidivism problem.
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CHAPTER III
NEW YORK STATE'S APPROACH TO RECIDIVISM

The New York State Legislature has enacted a multitude of
laws to combat drunk driving involving substantial civil and
criminal penalties, license sanctions, and plea bargaining
restrictions. Drunk driving laws are primarily enumerated in
the Vehicle and Traffic Law and the Penal Law, but relevant
provisions also are found in the Criminal Procedure Law. As
noted in Chapter I, the development of drunk driving law reform
during the 1980s in New York State previously has been

documented exhaustively.1

DRUNK DRIVING LAWS

Driving while ability impaired (DWAI) by alcohol is a
traffic infraction for which a blood alcohol content (BAC) level
between .05 and .07 percent is relevant evidence of impairment

and a BAC between .07 and .10 percent provides prima facie

1 See, for example, Drunk Driving Reform in New York

State 1980-1984--Strateqy, Results, and Recommendations
(Albany: Assembly Transportation Committee and Assembly
Subcommittee on Drunk Driving, May 1984), and How Much
Tougher Should New York State's Anti-Drunk Driving Laws Be?
(Albany: Legislative Commission on Critical Transportation
Choices, October 1985).
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evidence of impairment.2 Driving While Intoxicated (DWI) is a

misdemeanor for which a BAC of .10 percent or above is "illegal

per se."’

Plea bargaining--i.e., entering a gquilty plea to a lesser
offense in satisfaction of a charge--out of alcohol-related
offenses is not allowed for a DWI charge unless available
evidence indicates that the original charge was not warranted
and the court must include in the record the basis of the
disposition.4 A defendant charged with DWAI is not precluded

from pleading to a non-alcohol offense.

CHEMICAL TEST REFUSAL

Anyone operating a motor vehicle in the State is deemed to
have consented impliedly to submit to a chemical test of his

5 Refusal to

blood, breath, saliva, or urine to determine BAC.
submit to a chemical test under the implied consent provision is
admissible into evidence. As of 1990, a first offense results
in a mandatory driver's license revocation for at least six

months and a civil penalty of $200, an increase from $100; a

second or subsequent refusal within five years--or first refusal

New York Vehicle and Traffic Law, §§1192(1) and
1195(2) (b) and (c) (McKinitey 1990 Supp.).

3 Ibid., §1192(2) and (3). Subsequent offenses constitute

felonies.
Ibid., §1192(8).
Ibid., §1194(2)(a).
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when the offender has had a previous alcohol-involved driving
conviction within five years--results in mandatory license
revocation for at least one year and a civil penalty of $%00, an
increase from $250.6

In refusal cases, the driver's license also may be

suspended at arraignment pending final determination 4if the

police officer submits a sworn written report.7

FINE UPON CONVICTION

DWAI is punishable by a mandatory fine of $250 to $350 for
a first offense, $350 to $500 for a sgecond offense within 5
yvears, and $500 to $1,500 for third and subsequent offenses.8

DWI results in a mandatory fine of $350 to $500 for a first

9

offense which constitutes a misdemeanor. Second and subsequent

DWI offenses within 10 years constitute (Class E felonies and

carry a mandatory fine of $500 to $5,000.10

6 Ibid., §1194(2)(d) and (f). See New York Laws cof 1990,

Chap. 190, to be codified at New York Vehicle and Traffic

Law, §1194(2)(d)(2).

7 Ipid., §1195(2)(Db).

8 1pbid., §1193(1)(a).

 1pid., §1193(1)(Db).

10 1pid., §1193(1)(c).
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IMPRISONMENT TERM UPON CONVICTION

Although alcohol-related driving offenses do not carry
mandatory minimum imprisonment terms, judges may in their
discretion impose a jail term and, in some cases, a prison term.

DWAI 1is punishable by imprisonment not exceeding fifteen
days for a first offense, thirty days for a second offense
within five years, and ninety days for third and any subsequent
alcohol-involved offenses within ten years.11

DWI is punishable by a term of imprisonment not exceeding
one yvear for a first offense or four vyears for second and

subsequent offenses.12

LICENSE SANCTION UPON CONVICTION

DWAI results in a ninety day driver's license suspension
for a first cffense and a minimum six month revocation if the
offender has been convicted of any alcohol-related driving
offense within the previous five years.13

DWI occasions a minimum six month license revocation for a
first offense and a minimum one year revocation for a second or

subsequerit DWI offense within ten years.14

11 1pid., §1193(1)(a).

12 Ibid., §1193(1)(c) and New York Penal Law, §8§66.10

and 70.00 (McKinney 1987).

13 New York Vehicle and Traffic Law, §1193(2)(a) and (b).

14 1pid., §1193(2).
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License sanctions are mandatory, but vehicle registrations

15

also may be revoked. Permanent license revocation occurs if

the offender has two DWI convictions in cases in which personal

1 .
6 Permanent license

injury has resulted from each offense.
disqualification from operating certain motor vehicles also is
authorized by statute.

License sanctions generally are imposed by the court upon
convictien for the charged offense and either take effect at
sentencing or twenty days thereafter if the judge so orders.17
However, license suspension pending prosecution for an
alcohol-related driving violation is mandated in certain
cases--when the defendant also is charged with vehicular
assault, vehicular manslaughter, or criminally negligent
homicide arising out of the same offense, or has been convicted
of an alcohol-related traffic offense within the previous five
years.18 This suspension pending prosecution is court-ordered
and occurs no later than twenty days after the offender's first
court appearance or at the conclusion of all proceedings

requisite to arraignment.19

15 Ibid., §1193(2)(c). See §510 for additional infor-

mation on suspension, revocatjion, and reissuance of
licenses and registrations.

16 1pid., §1193(2)(e)(3).

17 1pid., §1193(2)(d)(McKinney 1990 Supp.).

18 1pid., §1193(2)(e)(1).

19 1pid., §1193(2)(e)(1)(b).
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Bills have been introduced in the New York State
Legislature to establish administrative per se Llicense
suspension, but have not been enacted.20 During +the 1990
Session, Senate 5102, sponsored by Senator Norman J. Levy,
would institute mandatory license suspension pending prosecution
for drivers operating a motor vehicle with a BAC of .10 percernt
or more. Several organizations in New York State have issued
memoranda supporting enactment of an administrative per se law,
including New York State Mothers Against Drunk Driving, Remove
Intoxicated Drivers, the Medical Society of New York State, and

the Erie County STOP-DWI program.21

AGGRAVATED UNLICENSED OPERATION

State law also treats seriously motor vehicle operation
during license suspension or revocation periods. Aggravated
unlicensed operation (AUU) in the second degree applies when a
person operates a motor vehicle during a period of license
suspension or revocation imposed for an alcohol-related driving
offense. Second degree AUO is a misdemeanor punishable both by

a mandatory fine of $500 to $1,000 and imprisonment not to

20 See Chapter II of this report for a detailed discussion

of the administrative per se license suspension option.
21 See Memoranda in Support issued by: New York State
Mothers Against Drunk Drivers on June 28, 1990; Remove
Intoxicated Drivers on February 1, 1989; the Medical
Society of New York State on May 26, 1988; and the Erie
County STOP-DWI Program on June 26, 1990.
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22 First degree AUO applies when a person

exceed 180 days.
operates a motor vehicle while under the influence of alcohol or
drugs during a license suspension or revocation period imposed
for an alcohol-related driving offense. AUO in the first degree
is a class E felony punishable by a mandatory fine of $500 to
$5,000 and imprisonment for up to four years.23

As of November, 1990, a judge may sentence first and second
degree AUO offenders to a split sentence of incarceration

24

followed by probation. Previously, a judge could impose

incarceration or prcobation, but not both.

SPECIAL VEHICLES AND OFFENSES

Enhanced penalties also are authorized when a person in an
impaired ox intoxicated condition transports hazardous
materials, operates certain commercial motor vehicles, or causes

the injury or death of another person.

VEHICULAR ASSAULT AND MANSLAUGHTER

The crimes of vehicular assault and vehicular manslaughter

apply to persons driving while intoxicated whose criminal

22 New York Vehicle and Traffic Law, §511(2)(a)(iii)

(McKinney 1990 Supp.).

23 1pid., §511(3)(a)(ii).

24 New York Laws of 1990, Chap. 786 and New York Vehicle

Traffic Law, §8511(2)(b) and (3)(b)>
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negligence causes the serious physical injury (vehicular
assault) or death (vehicular manslaughter) of another person.25
Criminal negligence denotes a fallure to perceive an
unjustifiable risk with respect to a particular result or
circumstance as described statutorily. The risk must be of such
degree and nature as to make failure to perceive it a '"gross
deviation from the standard of care that a reasonable person
would observe in the situation."26

Vehicular assault in the second degree occurs when a person
operating a motor vehicle in violation of the DWI laws and in a
criminally negligent manner causes serious physical injury to

27

another person. This crime is a class E felony punishable by

a term of imprisonment not exceeding 4 years and a fine not

28 Vehicular assault in the first degree

exceeding $5,000.
involves commission of the lesser included offense of second
degree vehicular assault while knowing or having reason to know
that one's driver's license is suspended or revoked based upon a
prior chemical test refusal or alcohol-related driving

29

conviction. First degree vehicular assault, a class D felony,

25 New York Penal Law, §§120.03, 120.04, 125.12, and

125.13 (McKinney 1987).

26 1pid., §15.05.

27 1pid., §120.03.

28 1pid., and §§70.00(2)(e) and 80.00(1)(a).

29 1bid., §120.04.



71

is punishable by a term of incarceration not exceeding seven
years and a fine not exceeding $5,000.30

Vehicular manslaughter in the second degree denotes a Class
D felony involving the death of another person based on the
offender's criminally negligent action while violating the DWI
laws; the offender faces a fine of not more than $5,000 and a

31 Vehicular

term of imprisonment not to exceed seven years.
manslaughter in the first degree constitutes a Class C felony
and occurs when a driver commits the lesser included offense of
vehicular manslaughter in the second degree and causes the death
of another person while operating a motor vehicle during a
license suspension or revocation pericd which was due either to
an alcohol-related driving offense or refusal to submit to a
chemical test. This offense carries a jail term not to exceed

32

fifteen years and a fine of not more than $5,000. Mandatory

license revocation periods for the above offenses are at least

six months.33

COMMERCIAL MOTOR VEHICLES

Under current law, operation of enumerated commercial motor

vehicles—--such as trucks over 18,000 pounds, taxicabs, buses,

30 1pid., and §§70.00(2)(d) and 80.00(1)(a).

31 1pid., §§70.00(2)(d), 80.00(1)(a), and 125.12.

32 1pid., §§70.00(2)(c), 80.00(1)(a), and 125.13.

33 New York Vehicle and Traffic Law, §510(6) (McKinney

1990 Supp.).




and school buses--while impaired or intoxicated is a misdemeanor
punishable by a mandatory fine of $500 to $1,500, or
imprisonment for not more than one year, or both, and a minimum

one year license revocation for a first offense.34

A subsequent
offense within 10 years is a class E felony punishable by a
mandatory fine of $1,000 to $5,000, or imprisonment for not more
than 4 years, or both; a minimum one year license revocation;
and disqualification from operating commercial motor vehicles
for at least five years.35

A violation of 1192(1), DWAI, while operating a motor
vehicle weighing in excess of 18,000 pounds containing flammable
gas, radioactive materials, or explosives is a misdemeanor
punishable by a fine of not less than $500 or more than $1,500,

36 Previously,

imprisonment for not more than one year, or both.
these penalties applied to a DWI conviction involving the
transportation of hazardous materials.

A violation of §1192(2), (3), or (4), DWI, under the above
circumstances constitutes a class E felony puﬁishable by a fine
of not less than $1,000 or more than $5,000, imprisonment for

37

not more than four years, or Lkoth. Thus, a DWI conviction

3% 1pid., §1193(1)(d) and (d)(2) (McKinney: 1990 Supp.).

35 1pid., §1193(1)(d)(3) and New York Penal Law, §§70.00
and 70.15 (McKinney: 1987 and 1990 Supp.).

36 New York Laws of 1990, Chap. 173, §27(3) to be codified
at New York Vehicle and Traffic Law, §1193(1)(d).

37 Ibid.
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involving hazardous materials transportation is elevated to
felony status.

During its 1990 session, the New York State Legislature
enacted a comprehensive law regarding commercial motor vehicle
operation and 1licensure; Senate 7950~-A sponsored by Senator
Norman J. Levy, and Assembly 11007, sponsored by Assemblyman

38,

Michael Bragman, became Chapter 173 of the Laws of 1990.
key impetus for this new law was provided by recent changes in
federal law. Congress enacted the Commercial Motor Vehicle
Safety Act of 1986 requiring that, by April 1, 1992, a
commercial motor vehicle driver hold a single driver's license,
known as a Commercial Driver's License (CDL).39 Final rules
were issued by the Federal Highway Administration on October 4,

1988, mandating CDL revocation upon conviction for driving a

commercial motor vehicle with a BAC of .04 percent or more or

while intoxicated or impaired by alcohol or other drugs.40
“ New York State's new law amends existing law in several
important ways. Commercial motor vehicles are defined to

include any motor vehicle weighing in excess of 26,000 pounds,

buses, school buses, any motor vehicle designed to transport

38 New York Laws of 1990, Chap. 173, amending various

sections of New York Vehicle and Traffic Law, New York
Transportation Law, and New York Penal Law.

39 Gcommercial Motor Vehicle Safety Act of 1986, 100 Stat.

3207, 49 USC 12006 (1986).

40 49 cFR 383 (1988).



74

fifteen or more passengers,; and any size motor vehicle
transporting hazardous materials.41

Two new provisions were added to Vehicle and Traffic Law
§1192 creating two new per se DWAI categories for commercial
motor vehicle operations; per se-level I denotes a BAC of .04
percent or more but not more than .07 percent [§1192(5)], and
per se-level II denotes a BAC of more than .07 percent but less
than .10 percent [51192(6)].42 Per se-level I is a traffic
infraction punishable by the same fines and jail sentences as

DWAI for operation of any motor vehicle.43

Per se-level II
constitutes a misdemeanor punishable by a fine of not less than
$500 or more than $1,500, imprisonment for not more than 180

days, or both.44

A person convicted of per se-level II--with
one previous conviction for DWI, DWAI or per se-level II
[§§1192(1)-(4) or (6)] within ten vyears--is quilty of a
misdemeanor as described above. However, a person convicted of
a per se-level II offense twice within five years of a

conviction at the misdemeanor level for DWI, DWAI, or per

ge-level II [§§1192(1)-(4) or (6)]) is guilty of a class E felony

41 New York Laws of 1990, Chap. 173, §39, to be codified

at New York Vehicle and Traffic Law, §501-a.

42 New Vork Laws of 1990, Chap. 173, §62(5) and (6), to be

codified at New York Vehicle and Traffic Law,
§1192(5)-{11).

43 New York Laws of 1990, Chap. 173, §64(2), to be codified

at New York Vehicle and Traffic Law, §1193(1)(d)(2).

44 1134,
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punishable by a fine of not less than $1,000 or more than
$5,000, up to four years imprisonment, or both.45

While there are no restrictions on plea bargaining from a
per se-level I charge, a driver charged with per se-level II may
only plead to anocther alcohol-related driving offense.46

The 1990 revisions also provide that the driver's license
sanction applicable to a first offense of operation of a
commercial motor vehicle while impaired or intoxicated shall be
a mandatory one year revocation period. If the holder of the
driver's license was operating a motor vehicle transporting
hazardous materials at the time of the offense, such revocation

47

is for a mandatory three year period. Under prior law, the

mandatory minimum revocation period would be for one year in any
case.48

Permanent disqualification from holding a CDL occurs when
an individual operating a commercial motor vehicle while in an
impaired or intoxicated condition previously has had, in

conjunction with commercial motor vehicle operation:

o a finding of refusal to submit to a chemical test;

45 New York Laws of 1990, Chap. 173, §64(3), to be codified

at New York Vehicle and Traffic Law, §1193(1)(d)(3).

46 New York Laws of 1990, Chap 173, §63(10), to be codified

at New York Vehicle and Traffic Law, §1192(10).

47 New York Laws of 1990, Chap. 173, §65(5) to be codified

at New York Vehicle and Traffic Law, §1193(2)(b).

48 New York Vehicle and Traffic Law, §1193(2)(b)(4) (McKinney:

1990 Supp.).
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o a conviction for any subdivision of §1192, i.e., impaired
or intoxicated operation;

o a conviction for any felony involving a commercial motor
vehicle; or

o a conviction for leaving the scene of an accident
resulting in death or personal injury without reporting the
accident.49

The Commissioner of Motor Vehicles may waive this
disqualification after a period of ten years if:

o during this ten year period, the individual has not been
found to have refused a chemical test; or been convicted of any
subdivision of §1192, leaving the scene of an accident resulting
in death or personal injury, or any felony involving the use of
a commercial motor vehicle;

o the individual is not in need of drug and/or alcohol
treatment or has satisfactorily completed a prescribed course of
treatment; and

o the individual is granted a certificate of relief from
disabilities.”0

Upon a third finding of refusal and/or conviction of any

offense requiring permanent CDL revocation, the Commissioner may

not waive the permanent disqualification under any

49 New Vork Laws of 1990, Chap. 173, §70(3)(b), to be

codified at New York Vehicle and Traffic Law,
§1193(2)(e)(3).

50 1pid.
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circumstances.51 Conditional licenses issued to persons
convicted of any subdivision of §1192 may not be valid for the
operation of a commercial motor vehicle.52

The 1990 amendments also expanded the definitions of the
crimes of vehicular assault and vehicular manslaughter. A
person may be found guilty of second degree vehicular assault, a
class E felony, if with criminal negligence and in violation of
§1192(1)--DWAI~-he or she operates a motor vehicle weighing more
than 18,000 pounds containing flammable gas, radiocactive
materials, or explosives and such materials cause serious

53 Similarly, a person

physical injury to another person.
commits second degree vehicular manslaughter, a class D felony
when the above circumstances apply and the death of another
person is caused thereby.54

The provisions of the new law relative to motor vehicles
weighing in excess of 18,000 pounds and carrying flammable gas,
radioactive materials, or explosives became effective August 19,

1990. CDL provisions will become effective April 1, 1992.55

51 1pid.

52 New York Laws of 1990, Chap. 173, §73, to be codified

at New York Vehicle and Traffic Law, §1196(7)(g).

53 New York Laws of 1990, Chap. 173, §81, to be codified

at New York Penal Law, §120.03.

54 New York Laws of 1990, Chap. 173, §82, to be codified at

New York Penal Law, §125.12.

35 New York Laws of 1990, Chap. 173, §88.
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UNDERAGE DRUNK DRIVING

The New York State Legislature has enacted several
important laws aimed at deterring underage drunk driving.
Individuals under age twenty-one committing an alcohol-related
driving offense, including a refusal to submit to an implied
consent chemical test to determine BAC level, receive enhanced
driver's license revocation periods compared to drivers over age
twenty-one. A first such offense yields a driver's license
revocation for at least one year as opposed to a six-month
minimum for drivers over age twenty—one.56 Individuals under
twenty-one years of age with a previous alcchol-related driving
offense receive a driver's license revocation for one year or
until the offender reaches the age of twenty-one, whichever
period is longer.57

Effective April 1, 1990, every driver's license or renewal
issued to a person under the age of twenty-one must bear a
prominent imprint with the statement "Under 21 Years of Age."58

Another recent amendment to New VYork law provides for a

separate offense prohibiting alcohol possession with intent to

consume among persons under twenty-one; such an offense is a

96 New York Vehicle and Traffic Law, §1193(2)(5).

37 Ibid., §1193(2)(6).

58 1pid., §504(1).
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violation punishable by a fine of fifty dollars.59

In additicn,
presentation o¢f false identification by a person under
twenty-one for the purpose of purchasing or attempting to
purchase alcoholic beverages is a violation punishable by a fine
not exceeding $100 and/or a period of community service not
exceeding 30 hours.60

During the 1990 session of the New York State Legislature,
a bill was introduced to establish a Youthful Drunk Driver
Visitation Program. Senate 7646+~A, sponsored by Senator Norman
J. Levy, and Assembly 10462-A, sponsored by Assemblywoman
Elizabeth Connelly, was patterned after California's program.61
The 1990 Illinois State Legislature enacted a similar law,

effective January 1, 1991.62

Under the New York State bill,
persons under age twenty-one convicted of an alcohol-related
driving offense may be sentenced to participate in the Program
as a condition of probation or prior to sentencing. The court
may order participants to visit a trauma facility or emergency
room under certain circumstances, a facility which treats

alcoholic persons, or a coroner's office so that they may

observe the devastating aftermath of drunk driving incidents.

39 New York Alcoholic Beverage Control Law, §65-c (McKinney:

1990 Supp.).

60 1pid., §65-b.

61 See Chapter IV of this report for more information.
2 11linois Laws of 1990, Public Act 86-1242.
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PLEA BARGAINING IN NEW YORK STATE

Convictions for first—~time DWI are classified misdemeanors

and repeat offenses within ten years are felonies.63

Although
plea bargaining practices vary from county to county, first-time
offeﬂders charged with DWI generally are allowed to plea to
DWAI, but recidivist DWI offenders are seldom allowed to plea to
DWAI.64 However, a felony DWI charge could be reduced to a
misdemeanor DWI, and a misdemeanor DWI charge to DWAI,
particularly absent aggravating circumstances. As noted
previously, a person charged with DWAI may plead to a
non-alcohol offense. Limiting plea bargaining to
alcohol-related driving offenses for the more serious
alcohol-related driving charges accomplishes several goals,
including better identification of alcohol-related recidivists,
imposition of license restrictions, and enhanced screening of
offenders for treatment of problem drinking.65

Police agencies and courts in New York State are obligated

to report DWI arrest, disposition, and sentencing information to

63 New York Vehicle and Traffic Law, §1193 (McKinney:

1890 Supp.).

64 Drunk Driving Reform in New York State 1930-1984--

Strategy, Results, and Recommendations (Albany: Assembly
Transportation Committee and Assembly Subcommittee on Drunk
Driving, May 1984), p. 12.

65

Ibid., p. 10. See also New York Laws of 1980, Chap. 806,
and New York Vehicle and Traffic Law, §1192(8) (McKinney
1990 Supp.).
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the New York State Division of Criminal Justice Services (DCJS)
which is responsible for data collection and statistical
analysis.66

Tables VI and VII depict statewide arrest, prosecution,
disposition, and sentencing data from 1980 to 1989 for
misdemeanor DWI and felony DWI charges, respectively.67
Although arrest data presented are complete through 1989, not
all arrests have yet been disposed of and/or reported to DCJS.
For example, Table VI indicates 55.4 percent of 1989 misdemeanor
DWI arrests were missing dispositions and 23.9 percent of 1988
misdemeanor DWI arrests were missing dispositions as of May 22,
1990, the time of data tabulation. Table VII reveals a similar
situation for felony DWI arrest disposition.

Althoucgh 1988 disposition figures are preliminary, they are
sufficiently illustrative of statewide adjudicatory practices
since, on average, sixteen percent of misdemeanor DWI arrests
were missing dispositions for each of the previéus seven years
(see Table VI).

As Table VI indicates, from 1980 to 1989, arrests for

misdemeanor DWI have increased by 42 percent from 40,786

66 New York Criminal Procedure Law, §§160.10, 160.20, and

160.30 (McKinney 1981 and 1990 Supp.), and New York
Executive Law, 68837 and 837-a (McKinney 1982 and 1990

Supp.).

67 Information in the following paragraphs is derived from

data compiled by New York State Division of Criminal
Justice Services Bureau of Statistical Services, May 22,
1990. '
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arrests in 1980 to 58,029 arrests in 1989. Table VII shows that
felony DWI arrests statewide for the same time period jumped 114
percent from 1,993 in 1980 to 4,264 in 1989. Arrest activity
peaked in 1984 for misdemeanor DWI arrests (61,250) but reached
its =zenith in 1989 for felony DWI charges (4,264). This
phenomenon is particularly important because felony DWI
generally means repeat DWI.

Disposition of DWI offenses has changed markedly between
1980 and 1988, reflecting tougher treatment of DWI cases. In
1980, only 31.3 percent of felony DWI arrests yielded
convictions at the felony level while 53.4 percent were pled
down to misdemeanors, and 15.5 percent were pled to lesser
offenses. By 1988, 51.4 percent of felony DWI arrests yielded
convictions at the felony level, 43.0 percent were pled down to
misdemeanors, and only 5.5 percent were pled to lesser offenses
(See Table VII).

In addition, a greater percentage of original misdemeanor
DWI arrests were upgraded to felony DWI arrests, thereby
resulting in more convictions at the felony level. Charges may
be upgraded in this manner if investigation subsequent to arrest
and prior to disposition reveals an individual has had one or
more prior DWI convictions. For instance, as Table VI reveals,
3.1 pércent 6f misdemeanor DWI arrests in 1988 resulted in

felony convictions compared with 1.7 percent in 1980.
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Tables VI and VII also illustrate statewide sentencing

68 For example, offenders

trends over the decade of the 1980s.
arrested for misdemeanor DWI were nearly four times more apt to
receive a sentence inclusive of jail or jail and probation in
1988 (12.49 percent) than in 1980 (3.20 percent). Misdemeanor
DWI arrestees were six-and-one-half times less likely to receive
probation alone in 1988 (0.55 percent) than in 1980 (3.52
percent). Imposition of a sentence comprised of probation and a
fine was nine times more 1likely for individuals arrested for
misdemeanor DWI in 1988 (4.10 percent) than in 1980 (0.45
percent). A sentence of jail and probation was two-and-one-half
times more 1likely in 1988 (17.14 percent) than in 1980 (7.17
percent).

Felony DWI arrestees were two times more likely to be
sentenced to jail or to jail in conjunction with probation in
1988 (23.27 percent) than in 1980 (12.79 percent). Such
offenders were fourteen-and-one-half times less apt to receive
probation alone in 1988 (1.54 percent) than in 1980 (14.25
percent). Imposition of a sentence comprised of probation a30
nd a fine was ten times more likely in 1988 (23.61 percent) than
in 1980 (18.5 percent). Moreover, the 1likelihood that a

sentence of jail and probation will be imposed increased by

68 Tables VI and VII separate data by lower court (justice

and town court) and upper court (county court). For the
following two paragraphs, data from lower and upper courts
have been combined. Percentages reflect sentence
imposition as a proportion of arrests as opposed to
convictions.
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two-thirds between 1980 (32.36 percent) and 1988 (48.42

pexrcent).
DWI~-RELATED STATE CORRECTIONAL COMMITMENTS

Commitments to New York State correctional facilities for
DWI and DWI-related offenses, such as vehicular manslaughter and

69 A total of

vehicular assault, have grown steadily since 1978.
434 persons was committed to State facilities between 1978 and
1987 and, despite annual growth, these commitments account for
less than one percent of those committed to the New York State
Department of Correctional Services (DOCS) during this period.70
In 1988, DOCS received an additional 145 such commitments and,
in 1989, 176 new commitments.71

The low number of DWI and DWI-related DOCS commitments
appears to result from broad judicial discretion in sentencing
DWI felony cases with prior DWI convictions and the fact that

DWI cases only may be seritenced to a DOCS facility for a second

69 Robert, L. Fisher, DWI Related Commitments: 1978-

1987 (Albany: New York State Department of Correctional
Services Division of Program Planning, Research, and
Evaluation, January 1988).

70 1pid., p. 4.

71 Information is derived from a letter to Commission
Counsel Joanna M. King from New York State Department of
Correctional Services Director of Program Planning,
Research, and Evaluation Henry C. Donnelly, February 28,
1990.



87
or subsequent DWI conviction.72 An offender only may be
sentenced to an imprisonment term in a State correctional
facility for a felony--an offense carrying a term of more than
one vyear; a felony DWI occurs upon second or subsequent DWI
conviction with ten years. Judges may sentence felony DWI cases
to incarceration in a state facility but are not mandated to do

SO.73

JAII. AND PRISCN OVERCROWDING

New York State's correctional system underwent tremendous
population growth during the 1980s. DOCS facilities are
responsible for offenders sentenced to an incarceration period
in excess of one year.74 The inmate population in DOCS
facilities increased by over 138 percent between December 31,
1980 and December 31, 1989--from 21,548 inmates to 51,232

75 This phenomenal growth rate over a nine-year period

inmates.
stands in stark contrast to the slight twelve percent increase

experienced in the two decades between 1960 and 1980; DOCS

72 Fisher, DWI-Related Commitments, p. 5.
73 1pid., p. 6.
74

1988 Data Compendium (Albany: New York State Commission
of Correction, July 1989), p. 8.

75 Information excludes detainees and is obtained from New

York State Department of Correctional Services, February
15, 1990.
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facilities housed 19,213 inmates at the end of 1960 and 21,548
inmates at the end of 1980.76

Local correctional facilities also experienced substantial
population increases. These facilities house arraigned
offenders awaiting further judicial action and offenders

sentenced to incarceration for less than one year.77

Design
capacity denotes the number of inmates a given facility is built
to hold whereas census refers to the number of inmates for which
a jurisdiction bears legal responsibility.

In 1983, DOCS' census comprised 118 percent of design
capacity. From 1983 to 1988, DOCS experienced an increase in
capacity of fifty-three percent--as a result of prison building
and/or expansion--and a forty-four percent increase in census.
During the same pericd, local correctional facilities underwent
an eighty-one percent census jump and a thirty percent design
capacity increase.

During 1988, DOCS' daily population averaged ninety-five
percent of census whereas the daily population in local
correctional facilities averaged ninety-eight percent of census.
Regardless of design capacity, correctional facilities must be

able to house inmates committed to their custody; therefore,

inmates may not actually be housed in their assigned system on a

76 1pid.

77 The following information is derived from 1988 Dat.a
Compendium (Albany: New = York State Commission of
Correction, July 1989), pp. 8-18.
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given day but may be boarded out to other facilities, hospitals,
courts, or given some form of temporary release.

Judges' inclination to invoke the imprisonment sanction--at
least for certain drunk driving offenses--may be affected by the
serious overcrowding problems facing DOCS and local correctional

facilities.

ANOMALIES IN THE LAW RELATIVE TO DWI/DWAI

DWI cases are not amenable to treatment under predicate
felony statutes since only offenders convicted of crimes
enumerated in the New York Penal Law are eligible for second or
predicate felony status and DWI offenses are set forth in the

78 Predicate felons receive a mandatory

Vehicle and Traffic Law.
minimum term of imprisonment and must serve a minimum of
one-half of the maximum term imposed; lifetime probation may be

an alternative to imprisonment in narrow c:ircumstances.79

AGGRAVATED DWI

A second anomaly in the law involves its failure to
adequately distinguish among drunk driving offenders based upon

the degree of recklessness evinced in particular cases. 1In

78 Ibid. See also New York Penal Law, §70.06 (McKinney 1987).

79 New York Penal Law, §70.06 (McKinney 1987).
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Drunk Driving--An American Dilemma, James B. Jacobs noted that

drunk drivers present a continuum of culpability and questioned
whether the law should be amended to punish more severely

80 New

aggravated, as opposed to run-of-the-mill, drunk driving.
York State law elevates sanctions when alcohol-impaired drivers
kill or seriously injure other people and, to a limited extent,
when they commit multiple offenses, but there is a middle ground
which has been unaddressed. While many States, including New
York, have enacted lesser included forms of DWI such as DWAI,
none has formulated an aggravated DWI offense to cover offenders
(1) registering exceptionally high BACs, (2) drinking while
driving, or (3) driving recklessly or at an excessive speed.
These offenses arguably are more egregious than those involving
failure of a breathalyzer test but evincing no other endangering
behavior.

Sweden defines an aggravated form of drunk driving for
motor vehicle operators with BACs above .15 percent. Jacobs
maintained that, in light of the American proclivity for grading
criminal offenses by degree of seriousness, it behooves
jurisdictions to punish the most dangerous and culpable
cffenders with conviction for aggravated DWI punishable by a

broad range of sanctions, such as longer license revocation

89 Information in the following paragraphs is derived

from James B. Jacobs, Drunk Driving—-An American Dilemma
(Chicago: The University of Chicago Press, 1989), pp.
76-83.
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periods, and elevated fines, among others. Recidivists

thereafter could be subject to even tougher penalties.

LICENSE RESTORATION

License restoration is the sole province of the

Commissioner of Motor Vehicles.81

Following the expiration of a
statutory license suspension period, the license automatically
is reinstated. The Statute outlines minimum periods of driver's
license revocation; the Commissioner of Motor Vehicles in her
discretion  has promulgated regulations providing longer
revocation periods for recidivists. However, the Commissioner's
license restoration decision following a revocation only may
constitute a refusal of driving privileges or a full grant of
unrestricted licensure.82

Commissioner of Motor Vehicles Patricia Adduci, testifying
at the Drunk Driving Recidivism Hearing, urged enactment of a
law providing greater flexibility in relicensing multiple
offenders by authorizing issuance of a probationary license to

offenders whose licenses were revoked for alcohol-related

driving offenses upon expiration of the statutorily and/or

8l New vork Vehicle and Traffic Law, §510(5) (1990 Supp.).

82 Ibid., §510(6).
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administratively imposed minimum period of revocation.83
Currently, probationary 1licenses may be issued when a
person first receives a driver's license. The license is
probationary for six months and is subject to suspension or
revocation if the holder is convicted of a traffic violation
during the probationary period.84
DMV regulations specify safety factors to be considered and
the relative weight to be assigned each factor by the
Commissioner of Motor Vehicles or an authorized agent in making

relicensure decisions.85

Factors include prior convictions for
alcohol-related driving offenses, speeding, reckless driving,
leaving the scene of an accident resulting in personal injury,
or other moving violations.

The Commissioner's requlations restrict relicensure for
individuals committing two or more alcohol-related incidents in
ten years by requiring a showing of a rehabilitative effort.86

An acceptable "rehabilitative effort" consists of referral to an

83 Testimony of Commissioner of Motor Vehicles Patricia

Adduci, Official Transcript of the Public Hearing on Drunk
Driving Recidivism held by the New York State Legislative
Commission on Critical Transportation Choices, the New York
Sstate Senate Standing Committee on Transportation, and the
New Yoxrk State Senate Special Task Force on Drunk Driving,
New York, HNew York, December 2, 1987, pp. 15 and -18.
(Hereinafter referred to as Drunk Driving Recidivism
Hearing Transcript).

84 New vork Vehicle and Traffic Law, §§501(4) and 510(b)

(McKinney: 1986 and 1990 Supp.).

85 15 NYCRR Part 136.

86 1pid.
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authorized agency for alcohol or drug abuse evaluation and
satisfactory participation in any recommended course of
treatment for a period of time sufficient to indicate that the
individual no longer constitutes a danger to other highway
users.87 Yet, wupon receipt of satisfactory evidence of
rehabilitative effort, the Commissioner still has only two
options--restoration of full driving privileges or none.
Greater flexibility in relicensure patently is needed. Senate
3172, sponsored by Senator Norman J. Levy, and Assembly 4849,

sponsored by Assemblyman Michael Bragman, would expand use of

probationary licenses accordingly.

ANOMALIES IN THE LAW RELATIVE TO DWAI

The Vehicle and Traffic Law envisions plea bargaining
enabling the court to accept a guilty plea to a lesser offense
than the one charged in satisfaction of such charge; as
previously noted, there 1is a statutory 1limitation on the
practice of plea bargaining in cases involving DWI prohibiting

88 Therefore, a

disposition out of an alcohol-related offense.
New York State rcourt could entertain a guilty plea for DWAI from
a DWI charge but not a plea for reckless driving since the

latter has no alcohol component.

87 Ipid., §136.1(b)(4).

88 New York vehicle and Traffic Law, §1192(8) (McKinney

1990 Supp.).
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However, DWAI is defined as a traffic infraction and

multiple DWAI offenses do not rise to the level of a misdemeanor

89 Only a conviction for DWI

90

or felony despite repeat offending.
will trigger harsher treatment for subsequent DWAI offenses.

In addition, the Criminal Procedure Law provides that
commission of a subsequent offense other than a traffic
infraction is a ground for revocation of a sentence either of
probation or conditional discharge.gl However, DWAI by itself
does not provide grounds for revocation since DWAI is classified
as a traffic infraction. Therefore, absent special probation
conditions such as abstinence, a DWAI conviction alone will not
revoke a sentence of probation previously instituted for a DWI

offense.92

COUNTERMEASURE PROGRAMS

New York State has an enviable system for partial

self-funding of DWI countermeasure programs.93 The two most

89 1pid., §1183(1).

90 Ipid.

91 New vork Criminal Procedure Law, §410.10(2) (McKinney 1983).

92 Commission Counsel Joanna M. King's telephone interview

with New York State Division of Probation and Correctional
Alternatives Probation Program Consultant Patricia A.
Butler, April 6, 1990.
33 Testimony of National Highway Traffic Safety Administration
Region 2 Alcohol Program Coordinater Thomas Louizou, Drunk
Driving Recidivism Hearing Transcript, p. 59.
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important programs are STOP-DWI and DDP.

STOP~-DWI
Special Traffic Options Program for Driving While
Intoxicated (STOP-DWI) was created by the 1981 State

954

Legislature. Unprecedented in the nation, the program

provides a statewide, virtually financially self-sustaining
alcohol and highway safety effort.95

STOP-DWI programs are overseen by the Commissioner of Motor
Vehicles and are administered at the County level; mandatory
minimum fines from alcohel-related driving convictions are
deposited in a specially designated DWI program account and
redistributed proportionally to the counties based upon fine
collection levels to be used for their individual plans.96

Each County appoints a STOP-DWI Coordinator whose duties

include program development and implementation as well as

coordination among agencies involved in alcohol and highway

94 New York Laws of 1981, Chap. 910, and New York Vehicle

and Traffic Law, §1197 (McKinney 1990 Supp.).

95 Institute for Traffic Safety Management and Research,

An Evaluation of the New York State Stop-DWI Proqram
1982-1986 (Albany: Nelson A. Rockefeller College of Public
Affairs and Policy, State University of New York, February
1988), p. 1 (Hereinafter referred to as ITSMR, STOP-DWI
Evaluation).

96 James L. Nichols and H. Laurence Ross, "The Effectiveness

of Legal Sanctions in Dealing with Drinking Drivers,"
Surgeon General's Workshop on Drunk Driving Background
Papers (Washington, D.C.: United States Department of
Health and Human Services, December 14-16, 1988), p. 107.
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97 Fines are returned to the counties in which

safety efforts.
the violations occurred and are spent on a wide variety of
countermeasures in areas such as enforcement, prosecution,
adjudication, probation, rehabilitation, education, public
information, evaluation, and administration.98

County Coordinators must submit an annual report to the

Commissioner of Motor Vehicles enumerating, inter alia, arrests

and dispositions, total fine monies returned to the County, and

distribution of such monies.99

DRINKING DRIVER PROGRAM

As noted, part of the State's approach to the drinking
driver problem involves alcohol education of the convicted drunk
driver. The §State Department of Motor Vehicles' Alcohol and

Drug Rehabilitation Program, commonly known as the Drinking

Driver Program (DDP), was established in 1975.109

DDP participation is voluntary and most offenders convicted

101

of DWI or DWAI are eligible. DDP consists of sixteen hours

97 New York Vehicle and Trafiic Law, §1197; (McKinney
1990 Supp.) and ITSMR, STOP-DWI Evaluation, p. 1.

98 I7SMR, STOP-DWI Evaluation, p. 16.

99 New York Vehicle and Traffic Law, §1197(4)(b)
(McKinney 1990 Supp.).

100 yew York Laws of 1975, Chap. 291, and New York Vehicle and
Traffic Law, §1196 (McKinney 1990 Supp.).

iol

Alcohol and Druq Rehabilitation Program 1989 Annual Report
(Albany: New York State Department of Motor Vehicles,
1990).
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of classroom instruction over a seven-week period to educate
social drinkers and to identify and refer for treatment
individuals with serious alcohol problems. The decision whether
to refer participants for further evaluation is based upon a
matrix of problem substance abuse driver screening

indicators.102

Factors include scores on alcohol screening
tests, previous drunk driving incidents or arrests, consistency
of information reported in class, and BAC level. 1In 1989, the
BAC level for which referral is automatic was lowered from .20
percent to .18 percent; this high BAC alone is considered nearly
certain evidence of a problem.

The main incentive for DDP completion is issuance of a
conditional license. Eligibility for a conditional license
while participating in the DDP recently has changed. Generally,
persons convicted of DWI or DWAI may attend DDP and thereby
obtain a conditional license. Motorists are ineligible for
program participation and therefore conditional 1licensure if
they have participated in DDP within the past five years or if
they had a previous alcohol-involved driving conviction within
the past five years and chose not to participate in DDP.103

Thus, participation generally is limited to first-time

offenders.

102 Information supplied by New York State Department of

Motor Vehicles Senior Driver Improvement Analyst David H.
McGirr, August 31, 1990.

103 New York Vehicle and Traffic Law, §1196(4).
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A conditional license only is valid for prescribed use,
such as driving to and from work, school, DDP, court, and
probation activities, among enumerated others.104

The particular conditions included on a given offender's
license are based on the legitimate needs of the notorist. The
conditional 1license is subject to revocation for operation
outside the stated conditions.

Motorists participating in DDP may be deemed ineligible for
conditional licenses for any of the following reasons:

o prior conviction for vehicular manslaughter, vehicular
assault, or criminally negligent homicide,

o involvement in a fatal accident as a result of a
DWI/DWAI incident,

o lack of a renewable New York State driver's license,

o conviction for another offense requiring mandatory
driver's license suspension or revocation arising out of the
same incident,

o two or more previous license suspensions or revocations
in the past three years,

0 a prior license suspension or revocation is still in
effect,

o a driving record indicating that the person would pose

an unusual or immediate risk to highway safety,

104 1p54., §1196(7), and 15 NYCRR §134.9.
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o the individual is subject to a condition of probation
prohibiting application for driving privileges.lo5

The motorist will receive an unconditional license upon
satisfactory completion of an approved rehabilitation program,
or upon expiration of the term of suspension, whichever occurs
first.106

A 1989 law created a separate offense providing that a
holder of a conditional license operating a motor vehicle in
violation of conditional license requirements is guilty of a
traffic infraction punishable by a fine of not less than $200 or
more than $500 or by imprisonment for not more than fifteen days
or both.107

By the end of 1989, several trends became apparent,
including continuing declines in enrollment and conditional
license eligibility and increases in referrals for

108 In 1989, over 17,000 people or twenty eight

evaluation.
percent of those convicted were ineligible for DDP. Only
forty-nine percent o¢f eligible motorists enrolled in DDP

representing a decline of 2,500 motorists between 1988 and 1989.

105 45 NycRR §134.7.

106 1pid., §§134.6 and 134.10.

107 New York Laws of 1989, Chap. 420, and New York Vehicle
and Traffic Law, §1196(7)(f) (McKinney 1990 Supp.).

108

Alcohol and Drug Rehabilitation Program 1989 Annual Report
(Albany: New York State Department of Motor Vehicles,
1990).
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In previous vyears, the enrollment rate for eligible
motorists was as high as sixty five percent. Of the DDP
participants in 1989, 12,000 individuals or forty-seven percent
of DDP participants were referred for further evaluation, the
highest such number and rate since the program began.

Program fees also were adjusted. As of May 1990,
participants must pay a maximum $125 fee, up from $95, to the
agency conducting the DDP and a $75 fee, up from $50, to the DMV
for administrative costs attendant to issuance of a conditional
license. The program re-entry fee for drop-outs--instituted in
early 1989--may be a maximum of $50.

An evaluation of DDP's effectiveness in reducing recidivism
recently was completed by the Institute for Traffic Safety

109 The Institute

Management and Research at the behest of DMV.
analyzed reconviction rates for drivers convicted of DWI or DWAI
between 1982 and 1986 who either successfully completed DDP or,
though eligible to participate, elected not to enroll in DDP.
The former group, known for study purposes as DDP drivers, were
less 1likely to be reconvicted than the latter group, termed
non-enrolled drivers.

For instance, two percent of DDP drivers as opposed to four

percent of non-enrolled drivers were reconvicted within the

109 The following information is derived from The Institute

for Traffic Safety Management and Research, Evaluation of
the New York State Drinking Driver Program (Albany: State
University of New York Nelson A. Rockefeller College of
Public Affairs and Policy, April 1990).
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first year following their convictions. Within two years, the
reconviction rate for DDP drivers was seven percent compared to
nine percent among non-enrolled drivers. Within four vyears,
fifteen percent of DDP drivers were reconvicted compared to

nineteen percent of the non-enrolled group.

EMERGENCY RESPONSE COST RECOVERY

Expenditure of substantial police, fire, and/or emergency
services may be necessitated by an individual's violation of
drunk driving laws. Assembly 3860-B, introduced by Assemblyman
Maurice Hinchey, and Senate 2627-B, introduced by Senator Eugene
Levy, would follow the lead taken by California and New
Hampshire authorizing courts to assess against a drunk driving
offender the reasonable cost incurred by a public agency in
responding to an emergency caused by a drunk driving

110

incident. Assessment of costs would not exceed $1,000 per

violation.

PROBATION

The New York State Division of Probation and Correctional
Alternatives (DPCA) has been affected severely Dby the

alcohol-impaired driving problem. The DWI probation woxkload

110 See Chapter IV of this report for more information

on these laws in California and New Hampshire.
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increased 242 percent between 1981 and 1989. From 1983 to

1987, DWI overwhelmingly represented the largest single crime

category on probation throughout the State with the exception of

112

New York City. In 1988 and 1989, DWI was second only to

drugs as a probation category throughout the State.113

As of December 31, 1989, DWI offenders accounted for

seventeen percent of active probation cases statewide.114 In

1988, the last full year for which DPCA has rearrest data, 11.0

percent of the 28,164 DWI probationers supervised were

115

rearrested. Of the 11.0 percent rearrested, 33.6 percent or

1,041 represented new DWI offenses while approximately €3.6

percent or 1,971 represented offenses other than DWI.116

Rearrest data have not changed appreciably between 1982 and

1988, 117

111 Commission Research Assistant Mark J. McGrath's telephone

interview with New York State Division of Probation and
Correctional Alternatives Probation Programmer  Frank
Herlihy, September 27, 1990.

112 Data provided by New York State Division of Probation and
Correctional Alternatives Alcohol and Substance Abuse Unit
Probation Consultant Stephen Powers, July 2, 1990.

113 1pid.

114 1piq.

115 1988 DWI Rearrest Data (Albany: New York State Division
of Probation and Correctional Alternatives, July 21, 1989),
pp. 1-2.

116 1pid.

117

Ibid.
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Tables VIII and IX include data for 1984-1988 relative to
the number of probation cases on hand at the beginning of each
year, number of cases sentenced, number of DWI cases rearrested,
rearrests as a percent of total supervised, number of DWI cases
closed due to new convictions, and new conviction case closings
as a percent of total supervised.118

As Table IX illustrates, the number of probation cases
statewide for alcohol-related driving offenses increased by 62
percent from 16,887 in 1984 to 27,376 in 1988. The DWI caseload
increase 1is significant. As Table VIII illustrates, total
statewide probation cases for any offense increased by 32
percent over this period from 119,228 cases in 1984 to 158,408
cases in 1988.

Chart I reveals the progression of DWI rearrests among the
DWI probation caseload from 701 DWI rearrests in 1984 to 916 DWI
rearrests in 1988. DWI rearrests in 1988 accounted for 34.8
percent of all rearrests for DWI probationers. Of total
rearrestees that year, 94.7 percent were male &nd 84.4 percent
were white. 1In addition, 65.7 percent were between the ages of
21 and 35 at the time of rearrest. Specifically, 18.6 percent

were between 21 and 25; 28.1 percent were between 26 and 30; and

19.0 percent were between 31 and 35.

118 Information in the following paragraphs is derived

from data supplied by New York State Division of Probation
and Correctional Alternatives Senior Program Analyst James
E. Creighton, January 18 and 24, 1990.
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TABLE VIl

All Probation Cases
State of New York

1984 - 1988

1984 1985 1986
80,968 88,887 99,183
38,260 40,267 42,291
119,228 129,154 141,474
28,991 32,162 35,156
24.3% 24.9% 24.8%
2,846 2,943 3,601
2.4% 2.3% 2.5%

TABLE IX

Section 1192 Offenses

State of New York

1984 - 1988
1984 1985 1986
10,659 12,827 16,025
6,228 7,546 7,910
16,887 20,373 23,935
1,538 1,820 2,197
9.1% 8.9% 9.2%
187 181 272
1.1% 0.9% 1.1%

and Planning Unit, January 22, 1990

1987
103,594

44,420
148,014

38,128
25.8%

3,801
2.6%

1987
17,490

8,024
25,514

2,416
9.5%

320
1.3%

New York State Division of Probation and Correctional Aiternatives Research

1988
112,461
45,947
158,408

41,739
26.3%

4,591
2.9%

1988
19,057

8,319
27,376

2,619
9.6%

348
1.3%
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These figures may be contrasted with 1984 rearrest data.
DWI rearrests in 1984 accounted for 45.5 percent of total DWI
probationer rearrests. Of total rearrestees that year, 95.0
percent were male and 87.3 percent were white; and 61.3 percent
were between .the ages of 21 and 35 at rearrest. Specifically,
23.4 percent were between 21 and 25; 21.4 percent were between
26 and 30; and 16.5 percent were between 31 and 35.

Since approximately fifty percent of repeat DWI offenders
on probation also have been involved in other criminal
activities, antisocial behavior clearly plays a role in the DWI
recidivism dilemma.119

Immature and irresponsible drivers pose a great danger on
the highways; some drivers are antisocial and, in keeping with
their defiant attitude toward the law, take tremendous risks
perhaps to illustrate their daring and bravado or simply because
they are alienated and angry individuals.'?0 similarly, it is
not uncommon for such people to be involved in other forms of

criminality.121 )

113 Testimony of New York State Division of Probation and

Correctional Alternatives Alcohol Program Unit Probation
Coordinator Stephen Powers, Drunk Driving Recidivism
Hearing Transcript, p. 148; see also Thomas H. Nochajski,
Brenda A. Miller, and William F. Wieczorek, "Criminal
History and DWI Recidivism" The Problem-Drinker Driver
Project Research Note 89-2 (Albany: New York State
Division of Alcoholism and Alcohol Abuse, April 1989).

120 Jacobs, Drunk Driving, p. 23.

121 1444,
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INTENSIVE PROBATION SUPERVISION

Treatment and other rehabilitative programs increasingly

122

are used as a condition of probation. The Onondaga County

Probation Department has developed a program of intensive

123

probation supervision tailored to the DWI offender. while

first-time DWAI offenders do not receive probation, misdemeanor

DWI offenders are sentenced to three years' probation and felony

DWI offenders receive five vyear probationary terms.l24 The

average release time for DWI offenders is one-half the sentence
and depends on full compliance with probation conditions,

including consistent passing of random urine and breath tests to

ensure abstinence.125

Onondaga County's program boasts a DWI rearrest rate

approximately one-half the statewide averauge.lz6 The program

consists of preconviction evaluation, mandatory education,

intensive supervision, and mandatory treatment.127 For

122 1pi4., p. 189.

.123 Testimony of Onondaga County Probation Department
Commissioner E. Robert Czaplicki, Drunk Driving Recidivism
Hearing Transcript, p. 100 (Hereinafter referred to as
"Czaplicki Testimony").

124 Commission Research Assistant Tracey Suess' telephone
interview with Onondaga County ©Probation Department
Commissioner E. Robert Czaplicki, January 8, 1990
(Hereinafter referred to as "Czaplicki Interview").

125 1pid.

126 " : ] > "

Czaplicki Testimony," p. 99.

127

Ibid., p. 100.
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instance, probation officers make unannounced visits to
probationers' homes and bar checks of probationers' known
hangouts, and monitor their progress with outside treatment

128 In addition, Onondaga County Probation

agencies.
Department's control over relicensing recommendations is a
condition of probation. Violators of probation either go to
jail or to a residential program housed in the Syracuse Rescue
Mission; the latter provides vocational and alcohol treatment
services.129

The Onondaga County Probation Department also has formed
two highly effective specialized DWI units to handle the growth
in the DWI probationer population; between 1983 and 19389, the
number of DWI cases under supervision jumped fifty-three percent
and DWI supervision presently accounts for one-third of the

130 The characteristics of

total County supervision population.
typical DWI offenders also have changed over this period.
Polydrug abuse and prior DWI and other criminal history are
common attributes of supervised offenders, necessitating more
intensive and longer supervision.

The two DWI units--comprised of sixteen probation officers

and two supervisors--provide intensive supervision beyond

128 1pid., p. 102.
129 "Czaplicki Interview."
130

Information is derived from 1989 Probation Annual
Report (Syracuse: Onondaga County Probation Department,
January 19, 1990), pp. 49-50 and 54-56.
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traditional workday hours. Probation conditions are enforced
rigorously and probationers are tested randomly and frequently
for drug and alcohol use.

The importance of enhanced supervision cannot be stressed
enough. Utilizing flextime, probation officers diligently
ensure compliance with conditions of probation by working late
evenings, early mornings, weekends, and holidays. Hundreds of
violations have been detected through these efforts. Violations
lead to incarceration or treatment plan changes to improve
behavior. Onondaga County Probation Department's intensive
supervision initiative provides a community-based alternative to
incarceration which profoundly enhances public safety.

In Onondaga County, all DWI probationers must participate
in treatment programs. Individual needs determine the type and
duration of treatment required. Treatment is a top priority
since the County Probation Department seeks demonstrable
rehabilitation to ensure that offenders do not continue to pose

a threat to the community.131

SCREENING

A promising strategy for reducing recidivism involves
screening individuals who have committed alcohol-impaired

driving offenses for possible alcohol abuse problems and

131 "Czaplicki Testimony," p. 105.
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referring for «counseling and/or treatment any offenders

exhibiting problem drinking symptomology.

EARLY SCREENING PROGRAM

In recognition of the potentially ameliorative effects on
the drunk driving dilemma of screening offenders for drinking
problems, the Governor's Traffic Safety Committee (GTSC)
provided funding to New York State Division of Alcoholism and
Alcohol Abuse (DAAA) to develop the Early Screening Program

(Esp) . 132

Its goal is to facilitate an assessment of offenders'
drinking problems as early in the legal intervention process as
possible in order to identify problem drinking drivers, make
appropriate recommendations to the courts based on comprehensive
evaluations, and expedite entry into alcoholism treatment
services where indicated.

Presently, screening--a process of early identification of
problem drinking behavior--exists at three distinct levels for
drinking driver offenders: law enforcement, probation, and DDP.

At the initial law enforcement level, submission to the
breathalyzer provides a BAC reading which is a determinant of
the severity of the charge. Second, offenders placed on

probation undergo a pre-sentence investigation (PSI) consisting

of an indepth evaluation. PSI results may lead to

132 Information in the following paragraphs is derived

from Williford, et al., Early Screening Program Resource
Guide, pp. 3, 5, 9-10, and 17.
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recommendations for formal evaluation at an alcoholism treatment
agency and subsequently for mandated treatment as a condition of
probation. Finally, offenders who are eligible for and opt to
attend DDP are screened for problematic drinking behavior and
are referred for further treatment if indicated.

It is possible for offenders in need of treatment to escape
detection given the structure of the current system; offenders
who are not sentenced to probation or who do not choose to
attend DDP likely will not receive an evaluation for alcohol
problems. Addition of ESP to fhe process can obviate this
difficulty by greatly enhancing identification and referral of
problem drinking drivers.

Due to the fact that problem drinkers widely are considered
to be "at risk" for repeat drunk driving offenses as well as
alcohol-related crashes, implementation of ESP would benefit not
only the individual but also the community and other drivers.

ESP employs three criteria in evaluating drunk driving
offenders~-BAC, prior traffic offenses, and circumstances at the
arrest scene. Problem drinking is suggested either by a BAC of
.20 at time of arrest, or a BAC of .15 in conjunction with (1)
one or more prior alcohol-related arrest(s) or previous alcohol-
related contact with medical, social, or community agencies; (2)
employment, marital, or other problems associated with alcohol
use; or (3) a positive score on a reliable screening instrument.
Prior commission of reckless driving offenses may provide

further indication of problem drinking. Other circumstances
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also may bear on a finding of problem drinking such as time of
day upon arrest.

Screening program personnel carefully synthesize all
information gathered. Should the investigation yield a finding
of problem drinking, a recommendation will be made to the court
either for further evaluation or treatment. Ultimately, ESP is
aimed at preventing the reentry into the criminal justice system
of problem drinking drivers.

Currently, judges do not systematically receive an
assessment of defendants' drinking and legal behavior.133 A PSI
and report are required for a felony charge but not for a
misdemeanor unless the court orders a sentence of probation or
of imprisonment in excess of 90 days.134

As noted, Onondaga County screens all probationers for
alcohol problems; drinking driving offenders placed on probation
have misdemeanor and felony DWI records. Nassau County's
screening program is not tied to probation; its target groups

are DWAI and DWI offenders and use of the program fully is

within the discretion of individual judges.

133 Testimony of New York State Division of Probation and
Correctional Alternatives Alcohol Program Unit Probation
Consultant Stephen Powers, Drunk Driving Recidivism Hearing
Transcript, p. 50.

134

New York Criminal Procedure Law, §390.20 (McKinney 1983).
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NASSAU COUNTY PROBATION ALCOHOL SCREENING SERVICE

The Nassau County Probation Department, in an effort to
reduce DWI recidivism, developed an innovative early
intervention approach known as the Probation Alcohol Screening
Service (PASS) Program.135 The PASS Program has been
operational since August 1986, with the exception of a four
month hiatus in 1988 due to staffing difficulties.l3® pass has
evaluated 4,478 first-time offenders through Augqust, 1990. A
total of 678 program participants have completed successfully
recommended treatment programs and numerous others have attended
education programs.137

The primary purpose of the PASS Program is to address
possible alcohol treatment needs of first-time DWI and DWAI
offenders in oxrder to lessen the probability of recidivism.l38
Initially, all offenders referred to the program are screened to
determine the existence of an alcohol abuse problem; offenders

identified as having such problems thereafter are evaluated by

treatment professionals to determine the precise nature of each

135 Letter from Senior Probation Officer Jane D'Amico to
Commission Counsel Janis R. Veeder, December 14, 1989
(Hereinafter referred to as "D'Amico letter").

136 1pig.

137 Commission Counsel Joanna M. King's telephone interview
with Senior Probation Officer in Charge of the PASS Unit
Inez Lerner, September 19, 1990 (Hereinafter referred to as
"Lerner Interview").

138

Probation Alcohol Screening Service (PASS) Procedures
Manual (Mineola, New York: Nassau County Probation
Department, August 1986), pp. 2, 5-6, and 8-10.
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offender's tréatment needs. Screening usually takes place
directly following arraignment or as soon thereafter as
possible.139

Mandatory referral for alcohol evaluation is occasioned by
the presence of any of the following indicators:

(1) BAC of .18 percent or greater

(2) an accident involving personal injury related to the

instant offense

(3) positive responses to three or more specified
questions on the Program's alcochol questionnaire.140

Should none of the above factors be present, the referral
decision is based on an amalgam of factors including prior
alcohol-related history, BAC at time of arrest, driving record,
and verbal and written responses to questions.141

If the evaluation does not reveal a need for treatment, a
recommendation so noting will be forwarded to the court along
with a suggestion for voluntary participation in an alcohol
education program, such as the Department of Motor Vehicles'
DDP.

Should the evaluation indicate a need for treatment, the

PASS report to the court either will recommend conditional

discharge with treatment as directed by the County Probation

139 1piq.

140 "L,erner Interview."

141 Probation Alcohol Screening Service (PASS) Procedures

Manual.

4
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Department or make no specific sentencing recommendation due to
the defendant's legal h.i.story.142 Once the court imposes a
conditional discharge sentence including a treatment component,
PASS refers the defendant to an appropriate treatment program
and PASS personnel thereafter closely monitor the participant's
progress. Failure to comply with treatment mandates will result
in notification to the court of a violation of conditional
discharge.143 For most cases, the recommended treatment will be
outpatient, but inpatient detoxification may be necessary for
cases involving more serious alcohol problems.

As of September 1, 1990, 648 offenders were being monitored
by PASS while participating in treatment programs or were

144 Although there are more

awaiting final court disposition.
than twenty District Court judges who utilize the PASS program,
the Senior Probation Officer in charge of the PASS Unit Inez
Lerner believes there 1is a pressing need for legislation
instituting a mandatory referral process to effectuate screening

of all first-time offenders.145

142 1pi4.

143 See also New York Criminal Procedure Law, §410.30

(McKinney 1983).

144 "Lerner Interview."

145 1pi4.
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PROPOSED SCREENING and TREATMENT LEGISLATION

There currently is a bill before the New York State

Legislature providing, inter alia, for evaluation of repeat

offenders and certain first offenders for alcohol addiction and
mandating treatment in appropriate cases. Companion bills,
Assembly 224-A and Senate 5444-A, are sponsored by Assemblyman
John Brian Murtaugh and Senator Thomas W. Libous, respectively.

The bill amends New York Vehicle and Traffic Law by
requiring any person whose license has been revoked for an
alcohol-related driving offense when the person has had another
such offense within the previous five years to show evidence of
a rehabilitative effort as a condition for driver's license
reinstatement. Rehabilitative effort involves evaluation by an
approved agency or individual and documentation that the
offender either was not in need of or has completed
successfully a prescribed treatment agenda.

In addition, the measure would add a provision to law
mandating courts to order formal alcocholism evaluations at the
arraignment of persons charged with (1) committing a second
alcohol-related driving offense, (2) operating a motor vehicle
with a BAC in excess of .20 percent, (3) refusing to submit to a
chemical test, or (4) committing an alcohol-related offense and
the court determines circumstances warrant evaluation.

A section of this bill authorizes inclusion of a treatment
requirement as a condition of a sentence. The court would be

free to hold the plea in abeyance pending evidence of
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defendant's successful completion of an approved treatment
program.

Assembly 11074-A, sponsored by Assemblyman Michael Bragman,
and Senate 8984-A, sponsored by Senator Thomas Libous, would
establish a program entitled Help Ensure Abusers Receive
Treatment and Supervision (HEARTS). The measure would establish
a grant pool Dby increasing the mandatory surcharge on
alcohol-related offenses in the Vehicle and Traffic Law and
depositing the overage into a special account, Grants would be
awarded to programs for identification, assessment, treatment,
and/or supervision of DWI offenders in need of such services. A
special Drinking Driving Advisory Board would be formed to
disburse grant monies.

The screening and treatment initiatives referenced above
were cited as integral proposals to advance drunk driving reform
in New York State by the Assembly Transportation Committee in

its June 1990 preliminary report to the Assembly.146

ALTERNATIVES TO INCARCERATION

Innovative alternative to incarceration programs with

residential treatment components are operational in Yaphank,

146 Drunk Driving Reform in New York State: A 10 Year Review,

A Preliminary Report to the Assembly (Albany: New York
State Assembly Transportation Committee, June 1990), pp. 28
and 30 (Hereinafter referred to as Assembly Transportation
Committee, Drunk Driving Reform).
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Altamont, and Syracuse, New York. These alternative to
incarceration programs hold great promise for dealing with
chronic recidivist drunk drivers since the incarceration
component punishes recalcitrant offenders while the treatment
component addresses alcohol-related problems; the combination

may provide the wherewithal to rehabilitate the offender.147

SUFFOLK COUNTY DWI JAIL ALTERNATIVES PROGRAM

Designed to reduce jail overcrowding and recidivism among
chronic DWI offenders, the Suffolk County DWI Jail Alternatives
Program has two main components: (1) the DWI Jail Alternatives
Facility, also known as the Suffolk County Alternative Facility
(SCAF); and (2) intensive Probation Alcohol Treatment (PAT)

148

supervision. The former is operated under the jurisdiction

of the Suffolk County Sheriff whereas the latter is under the

149 pig

aegis of the Suffolk County Probation Department.
integrated model, operational since 1985, is a variation of the

PAT approach which has operated continuously in Suffolk County

147 Nichols and Ross, "The Effectiveness of Legal Sanctions"”,

p. 102.
148 James J. Golbin, Salvatore D. Trotto, and William A.
Stewart, Statistical Summary of the Planning and Evaluation
Study of the Suffolk County DWI Jail Alternatives Program:
Forty-Five Month Update (Yaphank, New York: Suffolk County
Probation Department, September 1989), p. 1.

149 11:4. .
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since 1979. SCAF and PAT together represent a 'cooperative
interdiciplinary