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INTRODUCTION

On December 8 and 9, 1983, the Office of Juvenile Justice and
Delinquency Prevention (OJJDP) sponsored a Juvenile Prosecutors
Forum. Arthur D. Little Inc., (ADL), under its technical assistance
project with OJJDP, prepared and conducted the Forum. The purpose
of this Forum was to identify and prioritize problems and concerns
of juvenile prosecutors and to identify technical assistance to
address these issues. Seventeen juvenile prosecutors from urban,
rural and suburban jurisdictions attended the Forum. This
representation allowed for a free exchange of information and
comparison of problems nationwide.

Forty~five problem areas were generated by the prosecutors during
the Forum and categorized into ten main issues. Child abuse and
neglect proved to be the most important issue regardless of
geographic location. The prosecutors expressed a need for
information on current, naticnwide child abuse and neglect
prosecution procedures, nationwide statistics, interagency
cooperative efforts, and innovative programs. This document is in
resppnse to that need. It is a compilation and synopsis of current,
releyant research and literature in the area of child abuse and
neglect relative to prosecutors.

In preparing this document, ADL contacted Federal and regional
agencies to determine: a) what information was readily available for
prosecutors in the areas of child abuse and neglect; b) what
information was soon to be published; and c) which topics required
further in-depth research. Because of the information readily
available and pending research efforts, ADL focused its information
gathering on the following areas: current prosecution practices in
child abuse and neglect cases; interagency cooperative programs for
identifi~ cation, investigation, and prosecution of such cases; and
innovative programs dealing with prosecution in which child/family
rehabilita- tion is the ultimate goal.

The sources contacted during this effort included the National
Center on Child Abuse and Neglect, Child Welfare League, National
Criminal Justice Reference Service, and Children's Defense Fund.

The National District Attorney's Association (NDAA), and the
American Bar Association (ABA): National Legal Resource Center for
Child Advocacy and Protections surfaced as most familiar and
knowledgeable of prosecution proceedings in child abuse and neglect.

NDAA will be conducting a study in child abuse and neglect
prosecution proceedings, beginning with a poll of member district
attorneys to determine which have the greatest experience in child
abuse and neglect proceedings. The ABA National Legal Resource
Center for Child Advocacy and Protection, in an effort to increase
professional awareness and legal/social service competency in child
welfare issues, has developed two particulary informative texts ==
Innovations in the Prosecution of Child Sexual Abuse Cases, a survey
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and discussion of special prosecution approaches, and Child Sexual
Abuse and the Law, a detailed state survey and analysis of laws and
legal issues related to intrafamily child sexual abuse. Within
1984, ABA also intends to publish a desk manual of child abuse and
neglect prosecution guidelines for attorneys and police.

The information presented on the following pages deals specifically
with processes and practices in child abuse and neglect

prosecution. Nine major sources of information are highlighted and
summarized. Photocopies of some of these excerpts are provided in
the Appendix. Additionally, a list of national organizations and
regional resource centers concerned with child abuse and neglect and
the publications list from the ABA National Legal Resource Center
for Child Advocacy and Protection are included in the Appendix.

This information represents pertinent materials developed to date on
child abuse and neglect prosecution and is not intended to be all
inclusive. Rather, it is hoped that this document, ccombined with
the pending efforts of organizations such as NDAA and ABA, will
provide the necessary tools and information to assist prosecutors in
child abuse and neglect proceedings. Through these and continuing
efforts, it is hoped that prosecutors will be better equipped to
deal with the problems of child abuse.
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I. Innovations in the Prosecution of the Child Sexual Abuse Cases,
American Bar Association, National Legal Resource Center for
Child Advocacy and Protection, Josephine Bulkley, June, 1982.

To obtain a copy write to: National Legal Resource Center for
Child Advocacy and Protection, American Bar Association, 1800 M.
Street, N.W. S-200, Washington, D.C. 20036.

This document represents a nine month ABA effort to canvass
prosecution policies and procedures relating to child sexual abuse
cases throughout the country. This publication provides the most
comprehensive and extensive amount of written material available on
prosecution processes and procedures to date. Part I describes
general survey findings on issues such as vertical prosecution,
special prosecution units, charging decisions, differences in
handling nonfamily versus intrafamily cases, and alternative
therapeutic disposition. Part II defines the use of pre-trial
diversion as an alternative form of prosecution, with the primary
goal of offender and family treatment and rehabilitation. Part II
also clarifies legal and societal issues relating to pretrial
diversion. Part III, the report's core, provides detailed
descriptions of imnovative programs, providing treatment either as a
condition of pre-trial diversion or as a post conviction
incarceration alternative. Some program’ descriptions include
appendices to help readers develop similar procedures for their
communities.

The following is a detailed description of this document.

A. General Survey Findings

Questionnaires were distributed to 287 prosecuting attorneys,
prosecutors' offices, and sexual abuse treatment programs
nationwide. A 257 return rate resulted in findings not intended to
represent national statistics but only responding jurisdictions.
General findings of this survey include:

e Organization of office

Within some states, prosecutors' offices house special
child abuse units to handle child abuse and neglect
cases. Half the respondents use vertical prosecution,
where one prosecutor handles the case throughout the
proceedings. Prosecutors work closely with social
services agencies, that protect victims' emotional and
social needs. .

@ Decision to prosecute

Factors leading to non-prosecution in intrafamily cases
include incompetence of child witnesses and lack of
coroborration. Lack of child witness credibility, the
child retracting the story, insufficient physical
evidence, better handling by juvenile court, and family
pressure to dismiss the case were rarely indicated by
prosecutors as reasons to not prosecute.
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Caseload and offense charges

Of those jurisdictions who responded, caseload statistics
were rarely maintained, but approximations range from two
to nine hundred during the 12 months prior to the survey.
One third of vespondents prosecuted fewer than ten cases
in 1980, with an even distribution of charges under

incest, assault and battery, and sexual offense statutes.

Pretrial issues

One third of respondents stated defendants sometimes or
rarely waived rights to preliminary hearings. However,
most respondents indicated defendants rarely waived rights
to grand jury indictments. When not held in detention,
clients undergo pre-trial release conditions such as
vacating the home, having no contact with the child,
stopping the abuse, and obtaining counseling.

Pleas and trials

Approximately two thirds of defendants plead guilty in
intrafamily cases, a figure slightly higher than for all
child sex offense cases, possibly due to alternative
sentencing programs for intrafamily offenders. These
programs usually secure a guilty plea in exchange for a
recommendation to the court of either a work-release jail
sentence or probation conditioned upon treatment. Once
the prosecutor decides to go to trial, the average
conviction rate is 70%, which, according to the text, may
reflect the fact that prosecutors usually go to trial only
when there is strong evidence.

Disposition

Probation with treatment is most often imposed in
intrafamily cases, with the goal of rehabilitation and
perservation of family unity.

Sexual psychopath statutes

Five of the respondent states have laws to commit sex
offenders to mental institutions instead of prison, half
of the states using the statues for all child sex
offenders and slightly more than half for intrafamily

. cases.
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Special approaches for dealing with the child victim

Thirty percent of respondents have guidelines for
interviewing children to minimize potential trauma of the
court system upon the child. These procedures include
joint interviews among professionals, one-way mirrors,
child play rooms; anatomically correct dolls, and
interviewing courses for professionals.



¢ Inter—-court, inter—-office, and inter-disciplinary
' coordination

One half of respondents stated use of informal
coordination between juvenile court and prosecutors'
officers. One half participate in multi-disciplinary
teams, composed of a prosecutor and other relevant
professionals, to provide adequate treatment plans for
abused children by bridging communication and orientation
differences among agencies.

)

B. Pre-Trial Diversion

1. Authority for Diversion

Pre~trial diversion, (also termed pre~trial intervention and
deferred prosecution) an alternative form of criminal prosecution,
is defined as follows: "based upon certain eligibility guidelines,
offenders are diverted from the traditional criminal justice
process, either before or after charges are filed, but prior to
conviction or entry of judgement." Criminal proceedings suspension
is based upon performance of specified obligations by the
defendant. With successful compliance the case is dismissed. If
terms of diversion are violated, the client is subject to further
prosecution and criminal sanctions. One third of respondent
jurisdictions have statutes, rules, policies, or procedures for
diversion in intrafamily cases. When offenders are usually not a
threat to society, are amenable to specialized treatment, and are ’
compliant with other pre-trial diversion regulations, this
alternative is often instigated.

2. Juvenile/Criminal Court Coordination

Child sexual abuse cases are rountinely subject to both criminal and
juvenile court action. Several jurisdictions have developed special
approaches to collaboration in these areas, of which Madison,
Wisconsin seems to be most formalized. Based on the premise that
inappropriate intervention can do more harm than good within the
family, the district attorney developed the following procedures:

¢ Case investigation by police, child protective agencies;
e Joint conference between police, child protective service
worker, deputy district attorney for criminal cases,
deputy district attorney for juvenile cases, and victim/
witness assistance program representative to decide
what legal action to take;

@ Filing of juvenile court petition (all cases);

® Agreement for treatment in exchange for deferred criminal
prosecution, within juvenile court (75% cases); and

@ Resumption of prosecution, if diversion obligations are
violated.
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C. Innovative Programs

The bulk of Innovations in the Prosecution of Child Sexual Abuse
Cases contains detailed descriptions of innovative programs which
provide treatment either as a condition of pre-trial diversion or as
a post-conviction incarceration alternative. Some program
descriptions provide information to enable other communities to
develop similar programs. The following programs are contained in
this section:

/N Arthur D. Little, Inc.

Santa Clara County Child Sexual Abuse Treatment Program,
Parents United, Daughters and Sons United, and Adults
Molested as Children United, San Jose, California.

Johnson County Child Sexual Abuse Treatment Program: A
Pre~Trial Diversion Model, Olathe, Kansas.

Polk County Intrafamily Sexual Abuse Program, Des Moines,
Towa.

The Baltimore Network for Intervention, Prosecution and
Treatment of Intrafamily Child Sexual Abuse Cases,
Baltimore, Maryland.

Incest Diversion Program, Dayton, Ohio.

King County's Approach to Child Sexual Abuse, Seattle,
Washington.

Boulder County Child Sexual Abuse Treatment Program: A
Community-Based Approach to Intervention and Treatment
With Incestuous Families, Boulder, Colorado.

Sexual Assualt Services, Hennepin County Attorney's
Office, Minneapolis, Minnesota.
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II. Child Sexual Abuse and the Law, American Bar Association,
National Legal Resource Center for Child Advocacy and
Protection, Josephine Bulkley, July, 198l1. To obtain a copy
write to: National Legal Resource Center for Child Advocacy and
Protection, American Bar Association, 1800 M Street, N.W. 5-200,
Washington, D.C. 20036

Primarily designed as a resource guide to members of the legal
profession, including legislators, prosecutors, defense counsel,
guardians ad litem, parents' attorneys, and judges, this document
surveys and analyzes state laws and legal issues which may come into
play in the report of suspected child sexual abuse.

The text includes analyses of Federal and state criminal child sex

offense statutes, civil child protection statutes dealing with
sexual abuse, and other relevant child sexual abuse statutes such as
domestic violence and sexual psychopath laws. Also researched are:
corroboration of sexual victimization of children; marital
priviledge in child sexual abuse cases; expert testimony on the
dynamics of intrafamily child sexual abuse and principles of child
development; and procedural reforms to protect child
victim/witnesses in sex offense proceedings. Two particularly
informative readings are discussed below: a) competency of children
as witnesses; and b) evidentiary theories for admitting a child's
out-of-court statement of sexual abuse at trial.

A. Competency of Children as Witnesses, Gary Melton, Josephine
Bylkley, Donna Wulkan

This article discusses competency legal standards and child X
development psychological issues contributing to determination of a
child's competency. Most courts measure a child's testimonial
competency based upon four factors: veracity, intelligence, memory,
and verbal capacity. The available research suggests that liberal
use of the child's testimony is well founded. But, it also suggests
that research into the competency of children would be more
scientifically valid if conducted under stress situations similar to
that of court room interrogation.

B. Evidentiary Theories for Admitting a Child's Out-0f-Court
Statement of Sexual Abuse at Trial, Josephine Bulkley

The two principles under which sex offense complaints may be
received into evidence as exceptions to the hearsay rule are: 1)
complaint of rape, which admits a rape complaint as corroboration to
rebut a presumption of silence inconsistent with the occurrrence of
the act; and 2) excited utterances, which include spontameous
remarks occurring in the event of a startling incident.

The excited utterance exception has been liberally applied in many
jurisdictions, with more strict requirements than under the
complaint of rape exception. This is due to the admissability of

statement details, whereas the complaint of rape is used only as
corroborative evidence. Two requirements of an excited utterance

include:

>

11
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e A sufficiently startling experience suspending reflective
thought; and

® A spontaneous reaction not resulting from reflection or
fabrication.

Courts allow widely varying time lapses between the startling event

and the utterances, based upon whether or not the declarant was
still under the event's influence.

12
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III.Child Abuse and Neglect Litigation: A Manual for Judges,
American Bar Association, National Legal Resource Center for
Children Advocacy and Protection, Howard A. Davidson &

Robert M. Horowitz, March, 198l. To obtain a copy write to:
National Legal Resource Center for Child Advocacy and
Protection, 1800 M Street, N.W. 8~200, Washington, D.C. 20036.

Annually, family, juvenile, probate, and general jurisdiction courts
hear over 200,000 child abuse and neglect cases. Every judge
confronts difficult questions:

Did abuse and neglect occur?

Wheve will the child live?

What services will the family receive?
When can state intervention cease?
Should parental rights be terminated?

0 o 0 O

Since each case is unique, the judge must understand child abuse and
neglect, as well as appropriate responses of treatment agencies and
the judicial system. These include causative factors, state and
professional roles/responsibilities, and court contributions to
child abuse prevention and treatment.

This text includes a number of sections which deal with the multiple
facets of child abuse and neglect litigation. These facets include:

e Abuse and neglect, the child protective system, and role
of courts

Intake and initiation of court action
Representation of the child

Court hearings

Legal rights of involved parents

Privacy of records

Criminal prosecution of abusing parents

Collection of evidence and information

Improving social worker and expert testimony

Coping with the media and hysteria

Negotiated settlements and consent stipulations
Court ordered home supervision

Removal from home and termination of parental rights

Each section of the text contains a set of Support Readings, from
proposed professional standards, law review articles, books, court
rules, social worker and attorney guides, and other written aids
used in individual jurisdictions. Some of the most relevant
information is found in the section titled "Criminal Prosecution of

Abusing Parents," described below.

Criminal Prosecution of Abusing Parents

The need for criminal/juvenile court coordination and prosecution/
child protective agency cooperation occurs in prosecution cases,
since criminal proceedings greatly impinge upon juvenile court
actions. Arguments for criminal prosecution include:

13
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Offender rehabilitation

Deterrence of defendant and other child abusers
Removal of offender from society

Retribution

Coercion into accepting services

s % 0 0 @

Arguments against prosecution include:

® Prosecution difficulty due to evidentiary problems,
standard of proof required and prohibition against
self-recrimination;

® Less cooperative parent in remedial procedures once
prosecuted;

® Less likely deterrence of child abuse (by prosecution)
than other ¢riminal acts;

© Lack of power (criminal court) to order treatment for
non-defendant family members; and

¢ Lack of support services (criminal court) to implement
effective supervision and treatment.

Cases of sexual abuse, severe injury or death, and abuse by non
parents are more likely to result in criminal prosecution. The
effects of prosecution on the juvenile court are numerous. Some of
them include: 1) a considerable delay in juvenile proceedings due to
criminal court prosecution; 2) parents' testimony becomes affected
in child protective hearing (i.e. less candid and silent under
self-incrimination privilege); 3) children are coerced not to
testify;. 4) and there may be hindered attempts to improve the
child's care and family life resulting from prosecution and jail
sentence.

This section also includes a description of steps taken fowards
coordination of civil and criminal functions, including:
coordination between child protective agencies, police, and
prosecutors; coordinating prosecutor and child protective agency
remedial' efforts when criminal prosecution is or may be initiated;
and coordination between juvenile and criminal courts.

14
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IV. Manual on Child Abuse, New Jersey State Bar Association,
American Bar Association, James B. Boskey, March, 1980. To
obtain a copy write to: New Jersey State Bar Association, 172
West St?te Street, Trenton, New Jersey 08608.

This Manual 'is comprised of material selected from a variety of
sources on the nature of child abuse and the role of the Bar and the
courts in déaling with this problem. The contents of this document
include:

¢ Nature and Scope of Child Abuse and Neglect with focus on:

- Children's Rights
= Medical Recognition of the Problem
- Contributions to the Study of Child Abuse

~ American Concept of Child Abuse and Neglect
¢ Legal Intervention in Child Abuse and Neglect

® Summary and Commentary on Laws Governing Child Abuse and
Neglect

e Litigation of Child Abuse and Neglect Cases including:

~ Public Defenders Manual, relating to law guardians role
- Division of Youth and Family Services Manual, including
forms of pleadings for cases under Title IX

e Termination of Parental Rights and Adoption Actiocons
@ Social Service Function in Child Abuse

A particularly informative excerpt is Child Abuse in America: A De
Facto Legislative System, by Brian Fraser, J.D., Executive Director
of the National Committee for Prevention of Child Abuse. This paper
discusses child abuse legislative history in America, its evolution,
the present relationship between legislation and state child abuse
systems, and future expectations.

According to the article, child abuse legislation historically has
been reactive, not preventative. With growth in child abuse
knowledge, the definition increased to include four separate
elements: non—accidental physical injury, sexual molestation,
neglect, and mental injury. Constitutionally, successful resolution
of child abuse cases remains the state's responsibility. Although
definitions vary within the states, procedures ave handled
similarly. Three procedural steps include:

1. Identification of a suspected victim and report to
appropriate state agency;

2. Investigation by receiving agency to determine if child
abuse or neglect actually occurred; and

3. Treatment to the child and family.

15
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Every state has enacted its own mandatory reporting statutes. These
statutes contain, as a minimum, child abuse definition, those
persons mandated to veport, state-wide agency to receive the report,
immunity from civil and/or criminal liability if report made in good
faith, and penalty for failure to report (most states have this
clause).

Additionally, there are specific guidelines for investigations,
which include:

e Prompt initiation;
e Nature, extent, and cause of reported injury;
o Name of person responsible for such injuries;

e Names and conditions of all other children in the same
home ;

# Condition of home environment;

o Relationship between child and parents;

e Psychological/psychiatric evaluations of parents;
e Medical examination of child;

e Color photographs and xrays;

¢ State-wide central registry-—a repository of past reports
of suspected child abuse;

e Temporary protective custody without parental permission
and court consent;

e Child protection team; and

@ Multi-disciplinary experts to resolve issues of diagnosis,
prognosis, and treatment plans.

Intervention can take two forms: 1) voluntary-—agreement between
parents and Department of Social Services, or 2)involuntary—-—
initiated and monitored through juvenile court. Two potential
problems may, however, arise at this stage: first, if court
proceedings are necessary to implement treatment, the case often
proves difficult to establish; second, treatment programs and
services may not exist in most communities.

As identification of child abuse and neglect becomes more thorough
and efficient, the treatment system will overload. According to the
author, America if it is to be successful in dealing with the
problems of child abuse must develop a new and different
perspective. The perspective is prevention. To do anything less is
to worship at the alter of futility.

16
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V. Federal Standards for Child Abuse and Neglect Prevention and
Treatment Programs and Projects, Federal Advisory Board on
Child Abuse and Neglect, and the National Center of Child Abuse
and Neglect, U.S5. Department of Health, Education, and Welfare,
March, 1978. To obtain a copy write to: National Center on
Child Abuse and Neglect, Office of Human Development Services,
U.S. Department of Health, Education and Welfare, P.0. Box
1182, 400 6th Street, S.W., Washington, D.C. 20013.

This document contains indepth guidelines and commentaries of
Federal standards in child abuse and neglect, which are presented in
eleven separate sections for easy reference. The sections on State
Laws, Legal Rights, and Research and Evaluation are applicable to

all service systems; whereas, State Authority, Local Authority,
Local Authority, Physical Health, Education, Courts, Law

Enforcement, and Prevention and Correction of Institutiomnal Child
Abuse and Neglect are self contained units, directed to persons
within indicated roles. The standards presented are based on the
following three assumptions, which are emphasized throughout the
document :

® Prevention efforts are equally important as assessment and
treatment.

. ¢ Service systems must coordinate efforts on state and local
levels to effectively prevent and treat child abuse and
reglect.

. ¢ Continuous efforts to improve knowledge about prevention
and treatment must be made through research and program
innovation.

17
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VI. Child Protecti~m: The Role of the Courts, U.S. Department of
Health and Hum. . Services, National Center on Child Abuse and
Neglect, (Report No: OHDS 80-30256). Nora Lee Kalb, May, 1980.
To obtain a copy write to: U.S. Government Printing Office,
Department 76, Washington, D.C. 20401.

To better serve maltreated children and their families, this manual
intends to improve professional/court relationships by providing a
clear picture of court processes in hearing child abuse and neglect
cases. Professionals in contact with the juvenile court should
refer to state statutes for specific jurisdictional procedures, as
this manual only describes the general court framework. Two

informative excerpts from this document are cited below.

A. Standard of Proof

Standard of proof required in child abuse and neglect hearings is
usually either "clear and convincing evidence" (the intermediate
test) or "preponderance of the evidence" (normally applied in civil
proceedings). However, in rare cases, the 'beyond a reasonable
doubt" standard is employed.

B. Types of Dispositions

This excerpt describes various dispositional alternatives and their
implications. Dispositional possibilities in child abuse and
neglect cases, which vary from state to state, include:

o Dismissal due to insufficient evidence;

e Adjournment in contemplation of dismissal if parties agree
to treatment;

e Suspended judgement after presentation of evidence in
adjudicatory hearings, allowing parties to comply with
cuurt ordered conditions;

e Order of protection permitting child to live with parents,
relatives, or others while under supervision of protective
agency;

e Placement, removal of child from parents; and

e Termination of parental rights, freeing child for adoption.

19
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VII. WE CAN HELP: A Curriculum on Child Abuse and Neglect, U.S.
Department of Health, Education, and Welfare, National Center
on Child Abuse and Neglect, (DHEW Publication No: OHDS
79-30220) James A. Harrell, September, 1979. To obtain a
copy write to: U..S. Department of Health and Human Services,
National Center on Child Abuse and Neglect, Washington, D.C.
20201.

The WE CAN HELP Leader's Manual and companion volume WE CAN HELP
Resource Materials (participants' textbook also contained in the
Leader's Manual) are excellent training materials for personnel
engaged in prevention, identification, and treatment of child abuse
and neglect. The purpose of this multidisciplinary curriculum is to

develop knowledgeable community child protection networks --
incorporating relevant public and private agencies from social

service, education, health, law enforcement and mental health. The
basic curriculum contains the following units:

Introduction: Understanding Child Abuse and Neglect
Physical Abuse of Children

Child Neglect

Emotional Maltreatment of Children

Child Sexual Abuse

Child Protective Intervention

The Role of the Court in Child Abuse and Neglect
Community Planning and Coordination to Prevent and Treat
Child Abuse and Neglect

o e 03 00 0

Audiovisual materials, including seven filmstrips/cassette
recordings and six l16mm. films accompany the Leader's Manual and

Resource Materials.

21
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VIII. Interdisciplinary Glossary on Child Abuse and Neglect: Legal

Medical, Social Work Terms, U.S5. Department of Health and
Human Services, National Center of Child Abuse and Neglect,
April, 1980. To obtain a copy write to U.S. Government
Printing Office, Washington, D.C. 20402 - Stock No:
017-000-00206-6.

Compiled by the Midwest Parent-Child Welfare Resource Center at the
University of Wisconsin-Milwaukee, this Interdisciplinary Glossary
presents terms in a concise and accessible format to facilitate
cross-disciplinary understanding of child abuse and neglect. The
glossary is directed to attorneys, day care personnel, family life
educators, health care administrators, homemaker personnel, judges,
law enforcement personnel, legislators, nurses, parent aides,
pliysicians, psychologists, social planners, social workers, school
administrators, teachers, students, volunteer child and family
advocates, and concerned citizens. Entries include:

® Terms which are unique to child abuse and neglect;

e Terms used with respect to child abuse and neglect which
also have wider application;

® Acronyms used commonly in professional practice.

An additional matrix details the indicators of child abuse and
neglect, viewed by the child's appearance, child's behavior and
caretaker's behavior, in all four categories—-physical abuse,
neglect, sexual abuse, and emotional maltreatment.

¥

23
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IX. Cooperative Approaches to Child Protection: A Community Guide,

Minnesota State Department of Public Welfare, Mary Urzi;
September, 1980. To obtain a copy write to: Minnesota State
Child Abuse and Neglect Coordinator, Division of Social
Services, Minnesota State Department of Public Welfare,
Centennial Office Building, St. Paul, Minnesota 55155.

This handbook, based on the premise that child abuse and neglect is
a community problem as well as a family problem, defines the
multi~disciplinary approach to delivery of preventative and
rehabilitative services. Since no one agency can adequately address
the multifaceted problems of abused children and their families,
communication and collaboraticn among professions are essential.
This text includes:

Rational and goals of the multidisciplinary approach;

Vehicle for attaining and guidelines for implementing a
coordinated community program;

Obstacles to cooperation and suggestions to overcome them;
and

Roles and responsibilities of involved professions:

~ Welfare

- Health

= Law enforcement
- Court system

~ Mental health
~ Education

- Child care.

25
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SUMMARY

These nine documents represent some of the most pertinent and
extensive materials developed to date on prosecution proceedings in
child abuse and neglect. It is hoped that this material will
stimulate thinking and assist prosecutors and others in combatting
child abuse and neglect. Appendices included are:

e List of National Organizations and Regional
Resource Centers Concerned with Child
Ahuse and Neglect

e American Bar Agsociation: National Legal
Resource Center for Child Advocacy and
Protection Publications List

@ Child Sexual Abuse and the Law

# Competency of Children as Witnesses

® Evidentiary Theories for Admitting
a Child's Out-of-Court Statement
of Sexual Abuse at Trial

® Child Abuse and Neglect Litigation:
A Manual for Judges

¢ Criminal Prosecution of Abusing
Parents

o Manual on Child Abuse

® Child Abuse in America: A De Facto
Legislative System

@ Child Protection: The Role of the Courts

¢ Standard of Proof
¢ Types of Dispositions
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List of National Organizations and Regional
Resources Centers Concerned with Child
Abuge and Neglect
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National Organizations Concerned with Child Abuse and
Negleet

Natjonal Center on Child Abuse and Neglect

Adininistration for Childien, Youth snd Families

Office of Human Devclopment Services

U.S. Department of Health and Human Services

P.O. Box 1182

Washington, D.C. 20013

Natjonal Legal Resource Center for Child Advocacy and Protection [’

American Bar Assogintion
1800 M Sticct, N.W,
Weshington, D.C. 20036

(202) 331-2250

Howard A& Davidsan, Dircctor

National Asseciation of Counsel for Children
205 Oncida

Denver, CO 50220

(303) 321-3963

Donald Bross, Executive Director

National Center for Youth Law
3701 Lindc} Boulevard

St, 1 puis, MO 63108

(314) 5338868

David Howard, Managing Attorney
National Center for Youth Law
1663 Mission Street, Fifth Floor
San Trancisco, CA 94103

(415) 543-3307 R
Peter Bull, Dhrector

American Civil 1iberties Union
Children's Rights Pruject

22 Eust 40th Street

New York, NY 10016

(212) 944.9800

Marcia R. Lowry, Director
Children’s Defense Fund

1520 New Hampshire Ave,, NW
Washington, D.C. 20036

(202) 483.1470

Marian Wright Edelmen, Diecior
The American Humane Associatinn, Childiens Division
4351 Squith Roshn Steet
Fisglewood, Colarzdo 20110
(Newsletter and Other Publications)

Child Welfare League of America, Inc.

67 Ining Place

New York, New York 10003

(Nowskiater snd Publications)

Natiopal Cepter for the Prevention and Treatiment of Child Abuse and
Negleet

1205 Oneida Steeet

Dehter, Calorado §0220

(Publications) !

Natioral Commitice for Prevention of Child Abuse
Suite 1250

232 South Michigan

Chicago, Illinois 60604

(Newsletters Caring, Publications)

Parents Anonymous, Inc.

2810 Artesia Boulzvard

Redondo Brach, Ci'farnia ™278 .
(Publications and Help in Starting a l.ofal Chispler)

National Allianze for the Prevention and Tycatment of Child Abuse and

Malireatment
4] - 27 169th Street -
Flushing, New York 11258
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Clild Abuse and Noeleet Regional Resovice Conters

Tensegionslresouree centers on child abuse and nq. cctenistincach of
the ten HHS Federal Regions. The primuary purphse of the reeauee centers
listed brlow is tosupport stute and Jocal efforts 1o present and freat child
abuse and neglect,

Reg. ) CA/N Resource Cotr,
Judge Baker Guidance Cntr,
295 Longwood Avenue
Boston, Mass, 02115

Steven Lorch, Director

(CT, ME, MA, R, VT, NH)

Reg 11 CA/N Resource Cotr,  »

College of Human Ecology -
Cornell University

MVR Hall

Ithaca, NY 14843

John Doris, Ditector
(NJ, NY, PR, V1)

Reg. 111 CA/N Resource Cntr.

Howard Univ. Inst, for Urban Affairs and Research
PO Box 191

Washington, DC 20059

Ms. Vanctte Graham, Director

(DC, DE, MD, PA, VA, WV)

Reg. IV CA/N Resource Cntr,

Regional Inst. for Social Welfare Research
PO Box 152  ~

Athens, GA 30601

Dr. Clata lohpson, Ditctor .
(AL, Fl, GA, K Y, MS, NC, SC, TN)

Reg. V CA,/N Rusource Chtr,
Grad Scheol of Secial Work
Univ. of Wisc,-Milwaukee
Milwaukee, W) 5320

Ms, Adrienne Havuser, Director
(L, IN, ML, MN, OH, WI)

Reg. VI CAj N Resource Cotr.
Grad. School 0y Social Work
Univ, of Texas at Austin
Aastin, Texas 78712

Ms. Rosalic Anderson, Director
(AR, LA, NM, OK, TX)

Reg. Vil CA, N Resource Cntr,

Institute of Child Behavior and Development
Univ. of lowa-Oakdale

Qaldale, lowa 52319

Dr. Gerald Soleinons, Ditector

(1A, K5, MO, NE)

Reg VIH CA, N Resouree Cntr,

Nat. Cntr, fur the Prevention and Treannent of CA; N
1205 Qncida Street

Dinver, CO £0220

Dunzld Bross, Exq., Ditector

(CO, MT,ND, SD, UT, WY)

Reg 1X CA/N Resource Cptr,
Dept. of Special Education
California Siate University

5151 State University Drive

Los Angeles, CA 90032

Dr. Herschel Swinger, Ditector
(AZ, CA, HI, NV, Guem, Tiust Ter)

Region X CA, N Resource Center
Panel For Fenily Living

157 Yesier Way

# 208, Scattle, Washingion Y8104
Robert Hunner, Director

(AK, ID, OR,WA)
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National Legal Resoutce Center for Child Advocacy and Protection

A Program of the Young Lauyers Division of the American Bar Association

PUBLICATIONS LIST

In keeping with the Resnurce Centers objective of increas-
ing professional awareness and competency of the legal and
sucial service communily in the area of the legal aspects of
«hild welfare issues, the Resource Cenler bas developed the

Jolimeing publications

Major Center Books

CAP Protecting Childrer: Through The lLegal
System [A comprehensive book cover-
ing tcgal Issues related to child
maltreatment, state intervention, and
peemanency planning] $25.00

CAP 2 Alternative Means of Family Dispute
Resolution |Papers and materials on

the use-of mediation in child custody

di and other intrafamily”

conflicts] $20.00

Child Abuse and Neglect

CAP 3 National Guardian Ad Litem Policy
Conference Manual {Report, papers
and other materials from the first Na-
tional Guasdian Ad Litem Policy Con-
ference] 1982 Revised Edition  $15.00

CAP 4 Child Abuse and Neglect Litigation: A
Manual for Judges {Focuscs on the
practical aspects of the judge’s work in
these cases] Avrilable only to judges,
court administrators, and organizations
tnvolved in judicial trining FREE

CAP 5 Special Education Advocacy for the
Maltreated Child [Describes how to
use state ang federal law to obtain ser-
vices for the handirapped child] 33.00

CAP. 6 Representing Children and Parents in
Abnse and Neglect Cases [Suggests 2
proper role (or counse! in child protec-
tive procecdings as weli as case
stratcgies) ) $2.50

CAP 7 Natianal Directory of Programs Pro-
viding Court Represeritation to Abus-
ed and Neglected Children {A listing of
Iegal services, guardian ad Hiem, and
court-appainted special advocate
programs) $2.00

Scxual Abuse and Exploitation

CAP 8 Recommendations for Improving
Legal Intervention in Intrafamily
Chiid Sexual Abuse Cases [A com-
prehensive blueprint for improving
legal intervention to protect sexually
abused children) 35.00

CAP 9 Child Sexual Abuse and the Law
{A detailed state survey and analysis of
faws and fegal issues related to in-
trafamily child sexual abuse} $8.50

CAP 10 Innovations in the Prosecution of
Chlid Sexual Abuse Cases |A survey
and description of special prosccutorial
approaches} $7.00

CAP 11 Chlld Sexual Exploitation—

- Background and Legal Analysis [A
basic summary of legal issucs and laws
on child pomography and
prostltution} $5.00

CAP 12 Child Sexual Abuse-Legat Issues and
. Approaches |A bisic guide to the rela-
tionship of child sexual abuse and the
legal system) $3.00

Permanency Planning/Foster Carel/
Termination of Parental Rights

Foster Children in the Courts

[A comprehensive book for advocates dealing
with issues related to planning for children in
foster carc] $45.00
Qrder from: Butterworth Legal Publishers,

381 Elliot Street, Newton Upper Falls, MA 02164

CAP 13 The Legal Framework for Ending
Foster Care Drifl: A Guide to
Evaluating and Improving State
Laws, Regulations and Court Rules
{Contains Narrative Dizcussions,
Checkiists, and Detalled Annotated
Resource Guldes) $25.00

CAP 14 The Adoption Assistance and Child
Welfare Act of 1980. An Introduction
Jor Juvenile Court Judges (A summary
and explanation of the provisions of
Public Law 96-272] $3 00
CAP 15 Termination of Parental Rights:
A Summary and Comparison of
Grounds from Nine Model Acts  $5.00
CAP 16  Foster Parents” Rights 1o Share in
Decision Making for the Foster Child
{Legal issues that foster parents should
be aware of] 3300
CAP 17 Periodic Judicial Review of Children
in Foster Care. Issues Relaled to Effec-
tve Implementation {An analysis of
the development of these systems)
$2.00

Interstate Child Custody and
Parental Kidnapping

CAP 18  Interstate Child Custody Disputes and
Parental Kidnapping: Policy, Practice
and Law [A detailed analysis of law
and cascs, with practice 2ids. Co-
produced with the Legal Services
Corporation} $35.00

CAP 19 I and International Cbild
Custody Disputes: A Collection of
Matertals {General information on the
Uniform Child Custody Jurisdiction
Aqy, Parental Kidnapping Prevention
Act, Internationat Isstes, and State
Laws] $10.00

CAP 20  Conference Materials [Forms, sample
pleadings, papers, and case materials
from the First Natlonal Conference on
Interstate Child Custody and Parental
Kidnapping Cases] $25.00

Child Support

Other Center Publications
CAP 21 Child and Family Development—

A Manual for Legal Professionals
Representing Children and Parents in
Custody Cases [A basic prmer on cur-
rent knowledge and theorics about
children and familics, including infor-
mation on diagnostic procedures and
treatment aliernatives) 500

cAp 22 Criminal and Civil Liability in Child

Welfare Whrk The Growing Trend
[Detailed analysis, with case descrip-
tions, of grounds for holding agencics
and workers liable for their actions
following a report of child abuse or
after agency intervention| $6 50

CAP 23 [earning Disabilities and the Juvenile
Justice System—What Lawyers Should
Know [Transcript of ABA Mccting Pro-
gram on Learning Disabled Children
and Related ABA Policy. Resolution)
3300

Legal Services Profects for Special Interest
Groups [Contains information on cstablishing
and sunning child advocacy and other public
service bar programs} $20.00
Avaitable froan the ABA Division of Bar
Services, 33 W Monroc Street, 7th Fieor,
Chicago. 1L 60603

Video Tape

CAP 24 Representing the State in Child Ahuse
and Neglect Proceedings [a $5-minute
inssructional tape for autorneys
represeniing child protective services
(CPS) agencics in court cases brought
undcr state civil child protective laws
Avzilable for two-weck sental in 344,
Beta, and VHS formats $20.00

The Child Support Project of this Center is compiling a special mailing lis? If you are actively involved in Child
Support matiers and uvuld like 1o recelve future information on 1his Project and its publications, please indicate

by checking the appropriate box on tbe order form.
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Publication Order Form

Please check materials desired, Include check or moncy order
Tor total {price Includes 4th class book-rate pastage 2nd han.
dling) made cut to the American Bar Assoclation, and send (o

National 1egal Resource Center for Chlld Advocacy &

Protection

Amceican Bar Assoclation

1BGO M Steeet, NW.

Washington, DC. 20036

Goals of the
National Legal
Resource Center for
Child Advocacy and
Protection

E '3 Increase professional awarcness and compe-
tency of the legal community Ia the area of

s U857 ol G sude

The
National Legal

8€

child welfare tssues £33 E Resource Center for
ame Eciag Child Advocacy and
Function as 3 | legal clearingh on LBl 8- -
matters related to child welfare 8 g g &g Protection
' Devel ¥ d effecti hild g:‘ H4 E;
1 evelop active and effective <l represen- 2
Address ﬁ wation projects throughout the country §§ 2 E b PUBLICATIONS
n. Improve the skills of all major professional 38 -
Gy ﬁ groups involved In court proccedings 83 :g
affecting children a5
. ga
Staie/Zip a
E’,\_— Reform <hild welfare-related laws and ad- by
" 1 ministrative and judicial procedures s °
Encourage the participation of lawyers In
Phonc interdisclpll < ity end: con
cerning child protection
€1 Pleasc add my name to the special malling iist 30 that 1
will receive future information about the Child Suppont Promote adoption of children’s law training
Projeet ﬁ program In ‘law schools and continuing legal
Quantuy Quaraity cducation programs
Ovdered Ordered
- CAP 1 21 525.00 — CAP 13 21 325.00 no  Seasitize attorneys and Judges to cultural,
w— CAP 2 2t $20.00 — CAP 14 2t $3.00 £ 1 language, and valve differences which impact
e CAP 3 2t $15.00 ___CAP 15 21 $5.00 upon child welfare legal proceedings A
- CAP 4 FREE ——CAP 16 21 $3.00 Program of the
—_CAP S at$3.00 —_CAF 17 21 22.00 The Natlonal Legal Resource. Center for Child Young Lawyers Divislon
CAP 6 2t $2.50 CAP 18 21 535.00 Advocacy 2nd Protection provides technical of the
i . - ) assistance, consulting, written materlals, tralning, Amerlcan Bar Assoclation
——CcaP7ats200 —— CAP 13 2t $10.00 and dbar activation services In a2 number of areas 1800 M Street, NW
——CAPBats500 —— CAP 20 2t $25.00 relatsd to children and the law: Washington, DC 20036
—— CAP 9 2t $8.50 — CAP 21 2t $5.00
« CAP 10 at $7.00 . TAP 22 21 36.50 © Chlld abusc and neglect 202/331-2250
___CAP 11 31 5500 . _CAP 23213300 * Fastcr care, peemanency planaing for childeen,
CAP 122t -; 00 ar z: :: sio 00 tes lon of p 1 rights, and adoption of Howard A. Davidson
- T (renual) i children with special necds Resource Cenier Director

Child support .

Parental kidnzapping of children and
DC-based purchasers, add 6% sales tax $ _— interjurisdictional chitd custody disputes

Totat Amoumt for Publicatlons Ordered 3,

- h 1

Total for purchase s cxploilc’l‘i youth

g, and scxually




National Lega! Resoutce Center for Child Advocacy and Protection

A Program of the Young Lawyers Division of the American Bar Association

PUBLICATIONS LIST

In keeping with the Resource Center's objective of increas-
ing professional awareness and competency of the legal and
soclal service community in the area of the legal aspects of
chiid welfare {ssues, the Resource Center bas developed the
Jollowing publications.

Major Center Books

CAP 1 Protecting Children Through The Legal
System (A comprehensive book cover-
ing legal issues related to child
maltrcatment, state Intervention, and
permanency planning] $25.00

CAP 2 Alternative Means of Family Dispute
Resolution [Fapers and materials an
the use of mediation in child custody
disputes and other intrafamily”
conflicts] $20.00

Child Abuse and Neglect

CAP 3 National Guardian Ad Litem Policy
Conference Manual {Report, papers
and other materials from the first Na-
tional Guardian Ad Litem Policy Con-
ference] 1982 Revised Edition  $15.00

CAP 4 Child Abuse and Neglect Litigation: A
Manual for Judges {Focuses on the
practical aspects of the Judge's work In
these cases] Available only to judges,
court administrators, 2nd organizations
involved In judicial training FREE

CAP § Special Education Advocacy for the
Maltreated Child [Describes how to
use state and federal law 10 obuain ser-
vices for the handicapped child] $3.00

CAP 6 Representing Children and Parents in
Abuse and Neglect Cases [Suggests 2
proper role for counsel in child protec-
tive proceedings as well as case
strategies) $2.50

CAP 7 National Directory of Programs Pro-

viding Court Representation to Abus-

ed and Neglected Children [A listing of

Iegal services, guardian ad litem, and

court-appointed special advacate

programs] £2.00
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Sexual Abusc and Exploitation

CAP 8 Recommendations for Improving
Legal Intervention in Intrafamily
Cbhild Sexual Abuse Cases [A com-
prehensive blueprint for improving
icgal intervention to protect sexually
abused children) $5.00

CAP 9 Child Sexual Abuse and the Law
[A dctalled state survey 2nd analysls of
Iaws and fegal Issues related to in-
trafamily child sexual abuse] $8.50

CAP 10 Innovations in the Prosecution é/'
Chbild Sexual Abuse Cases (A survey
and description ¢f special prosccutorial
approaches}] $7.00

CAP 11 Child Sexual Exploitation—

- Background and Legal Analysis [A
baslc summary of legal issucs and laws
on child pornngeaphy and

'« prostitution] 7 $5.00
Cbild Sexual Abuse-Legal Issues and
Approacbes [A basic guide to the rela-
tionship of child sexual zbuse and the
fegal system}] $3.00

CAP 12

Permanency Planning/Foster Care/
Termination of Parental Rights

Foster Cbhildren in the Courts

fA comprehensive book for advocates dealing
with issucs rclated to planning for children in
foster care] ¢+ 345.00
Order from: Butterworth Legal Poblishers,

381 Elliot Street, Newton Upper Falls, MA 02164

CAP 13 The Legal Framework for Ending
Foster Care Drift: A Guide to
Evaluating and Fnproving State
Laws, Regulations and Court Rules
[Contalns Narrative Discussions,
Checklists, and Detailed Annotated

Resource Guides] $25.00

The Adoption Assistance and Child
Welfare Act of 1980: An Introduction
Jor Juvenile Coust judges [A summary
and explanation of the provisions of
Public Law 96-272] $3.00
Termination of Parental Rights:
A Summary and Comparison of
Grounds from Nine Model Acts  $5.00
Foster Parents® Rights to Skare in
Decisfon Making for the Foster Child
[Legal issues that foster parents should
be aware of] $3.00
Periodic Judicial Review of Children
in Foster Care. Issues Related to Effec-
tive Implementation [An analysis of
the development of these systems)
$2.00

CAP 14

CAP 15

CAP 16

CAP 17

Interstate Child Custody and
Parental Kidnapping

CAP 18  Interstate Child Custody Disputes and
Farental Kidnapping: Policy, Practice
and Law [A detalled analysis of law
and cases, with practice aids. Co-
produced with the Legal Services
Corporation] $35.00

Interstate and International Child
Custody Disputes: A Collection of
Maierlals [General Information on the
Uniform Child Custody Jucisdiction
Act, Parental Kidnapping Prevention
Act, International Issues, and State
$10.00

Conference Materials [Forms, sample
pleadings, papers, and case materials
from the First National Conference on
Interstate Child Custody and Parental
Kidnappling Cascs] $25.00

CAP 19

CAP 20

Child Support

Other Center Publications

CAP 21 Child and Family Development—
A M I for Legal Professtonal
Representing Children and Parents in
Custody Cases [A basic primer on cur-
rent knowledge and theories about
children and families, including infor-
mation on diagnostic procedures and
treatment alternatives) $5.00

Criminal and Civil Liability in Child
Welfare Work: The Growing Trend
{Detailed analysis, with case descrip-
tions, of grounds for holding agencles
and workers liable for their actions
following a report of child abuse or
after agency intervention] $6.50

Learning Disabilities and the Juvenile
Justice System—What Lawyers Should
Know [Transcript of ABA Mceting Pro-
gram on Learning Disabled Children
and Related ABA Policy Resolution)
$3.00

CAP 22

CAP 23

Legal Services Profecis for Special Interest
Groups [Contains information on establishing
and running child advocacy and other public
service bar programs) $20.00
Available from the ABA Division of Bar
Services, 33 W. Monroc Street, 7th Floor,
Chicago, IL 60603

Video Tape :

CAP 24 Representing the State in Cbhild Abuse
and Neglect Proceedings [a 55-minute
instructional tape for attorneys
representing child protective services
(CPS) agencies In court cases brought
under state civil child protective laws].
Available for two-week rental In 3/4™,
Beta, and VHS formats $20.00

The Cbhild Support Profect of this Center is compiling a special mailing list. If you are actively involved in Cbhild
Support matters and would llke to receive future {nformation on this Profect and its publications, please indicate

by checking the appropriate box on the order form.
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Publication Order Form

Please check materials desltred, Include check or moncey order
for total (price Includes 4th-claas book-rate postage and han-
dling) madc out to the Amcrican Bar Assoclatlon, and send to:

National Legal Resource Center for Child Advocacy &

Protection

Amcrican Bar Assoclation

1800 M Street, N.W,

Washington, D.C. 20036

Name

Agency/Elrm

Address

City

Phone

O Please add my name to the speclal mailing list so thxt §
will recelve future information about the Child Support
Project,

Quaruit] L3
Y Quarcky

w CAP 1 21 $25.00 — CAP 13 2t $25.00

—— CAP 2 a2t $20.00 — CAP 14 a1 $3.00
- CAP 3 at 315.00 ——CAP 15 a1 $5.00
—— CAP 4 FREE ——_ CAP 16 at $3.00
—u CAP 5 2t $3.00 —_CAP 17 a1 $2.00
— - CAP 6 a1 82,50 — CAP 18 2t $35.00
— CAP 7 2t $2.00 — CAP 19 2t $10.00
— . CAP 8 at- 35.00 —— CAP 20 2t $25.00
— . CAP 9 at $8.50 - CAP 21 at $5.00
—— _CAP 10 2t $7.00 ~—— CAP 22 2t 36.50
— . CAP I 31 $5.00 — CAP 23 at $3.00
—_CAP 12 2t 83.00 —— CAP 24 2t 320,00
(renaal)

Total Amount for Publications Ordered H

DC-based purchasers, add 6% sales tax $

Total for purchase s

Goals of the
National Legal
Resource Center for
Child Advocacy and
Protection
ﬁ Increase professional awarencss and compc-

tency of the legal community in the area of
child welfare issucs

ﬁ Function as a national legal ctzaringhouse on
matters related to child welfare

ﬁ Develop active and cffective child represen-
tatlon projects throughout the country

ﬁ Improve the skills of all major professional
groups involved in court proceedings
affecting children

ﬁ Reform child welfare-related iaws and ad-

ministrative and judicial procedures '

ﬁ Encourage the participation of lawyers In
interdisciplinary community endcavors con-
cerning child protection

ﬁ Promote acuption of children’s faw training

program ir: faw schools and continuing fegal

education frograms

ﬁ Sensitize attorneys and judges to cultural,
language, and value differences which impact
upon child welfare legal proceedings

The National Legal Resource Center for Child
Advocacy and Protection provides technical
assistance, consulting, written materhals, training,
and bar actlvation services in 2 number of areas
related to clildren and the law:

* Child abuse and neglect

¢ Foster care, permanency planning for children,
termination of parental rights, and adoption of
children with special nceds

Chlid support .

* Parental kidnapping of children and
interjurisdictional chiid custody disputes

* R y, homel Jssing, and sexually
exploited youth
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Chaepter 6

COMPETENCY OF CHILDREN AS WITNESSES*
Gary Melton

Josephine Bulkley
Donna Wulkan

1. Introduction

This chapter will examine the competency of a child victim to
testify in a sexuval abuse case. If a child is a victim of a crime committed
by a parcnt or other adult, that child may be drawn into the criminal and
juvenile justice systems, Since the victim is usually the only witness
in a child sexual abuse case, she is the prosecution's most valuable resource.1
The first major issue, then, in pursuing a child sexual assault case is
establishing the competency of the child to testify at trial. Prosecutors
recognize that a child who can be found competent may be a very effective
witness since children are more likely to tell the truth than a falschood.?

This article is broken down into a discussion of the legal standards
of competency and the psychological issues of child development which contribute
to a determination of a child's competency.

Although recognizing that children may be less likely than adults
to give reliable testimony, courts and legislatures have becen reluctant to
say that children below a designated age are per se incompetent to testify.
Therefore, there is generally no precise age at which children will be
excluded from testifying.3 Thus, the competency of a child witness of any
age must be established on a case-by-case determination of whether the
child's testimony will enhance justice.4 The above principles have been
established in Anglo-American law since the 18th century. The leading
English case of Rex. v. Brasier> recognized that children could be competent

witnesses in criminal trials. The court stated:

[Tlhat an infant, though under age of seven
years, may be sworn in a criminal prosecution,
provided such infant appears, on strict
examination by the Court, to possess a
sufficient knowledge of the nature and conse-
quences of an oath...for there is no precise

or fixed rule as to the time within which

infants are excluded from giving evidence; but
their admissibility depends upon the sense and
reason they entertain of the danger and impiety
of falsehood, which is to be collected from their
answers to questions propounded to them by the
court; but if they are found incompetent to

take an oath, their testimony cannot be received....?

*This article is an adaptation of the original version from G. Melton,
Children's Competency to Testify 5 Law and Human Behavior 73 (Copyright
1981). The original article is protected by copyright and the original
portions are reprinted here by permission of the pEblisher.
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The American courts adopted this rule in the mid-19th century
as reflected in the United States Supreme Court's 1895 decision in
Wheeler v. United States.’ In that case, the court held that the 5% year
old son of a murder victim properly was qualified as a witness in a criminal
trial for murder:

That the boy was not by reason of his youth,

as a matter of law, absolutely disqualified

as a witness, is clear. While no one would

think of calling as a witness an infant only

two or three ycars old, there is no precise

age which determines the question of competency.

This depends on the capacity and intelligence

of the child, his appreciation of the difference

between truth and falschood, as well as of his

duty to tell the former. The decision of this

question rests primarily with the trial judge,

who sees the proposed witness, notices his manner,

his apparent possession or lack of intelligence,

and may resort to any examination which will tend

to disclose his capacity and intelligence as well
-~as his understanding of the obligation of an oath.8

While there is no fixed age of competency for children,
states nevertheless consider age as one factor in determining a child's
competency. The way in which age is considered in most states is to
establish an age above which a child is presumed to be competent; most
designate either age 14 or 10. Below these ages, variations of the criteria
set forth in the Wheeler decision must be met to qualify a child as a witness.

Twelve states® and the District of Columbia maintain the common law

rule that a child 14 years of age or older is presumed to be competent
as a witness. With a child under 14, the court must inquire into the
child's maturity or mental capacity as well as his or her appreciation
of the duty to tell the truth.10 Similarly, ten states~* and Puerto Rico
have enacted 'ten year statutes,' which provide that 'children under 10
years of age who appear incapable of receiving just impressions of the
facts respecting which they are examined, or of relating them truly"

are incompetent to testify. This type of statute does not presumptively
hold a child under 10 incompetent to testify; instead, if the child has
the capacity to receive just impressions and communicate them truthfully,
then the determination of competency is left to the sound discretion of

the court.
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Three states, Indiana, Louisiana, and New York, also designate ages
above which child witnesses are presumed competent; but for chlfar?n below
;he designated age, the requirement of the duty to tell the truth is phrgsed in
cerms of '"understanding the nature or obligation of an oath.'!3 However,
vew York's law also provides that if the child does not understand the nature
of the oath, 'the child may be permitted to give unsworn evidence if the
court is satisfied the child possesses sufficient intelligence and capacity
to justify reception thereof. However, the defendant may not be convicted
<olely on the unsworn evidence of a child less than 12. In five states,15
;o age is specified, although bLoth the i‘.;‘cel]igence]6 and the understanding of
the oath tests applied to all children.

. Another type of statute found in seven sta@:esl8 and the Yirgin
1slands also specifies no age, but does not mention children
These laws apply to children the test for competency of witnesses

at all. ;oT €8 .
generally. Thus, the same standards of "sufficient intelligence" and "a

sense of fhligation to tell the truth" are required for any person, child
or adult. 8 Finally, thirteen states have adopted by statute, the Generat

Rule of Competency, Rule 601 of the Federal Rules of Evidence, which

states that 'every person_is competent to be a witness except as othervise
provided in these rules." The effect of this rule is to abolish all grounds
of incompetency, including children (as well as religious belief, conviction
of crime or mental incapacity). These jurisdictions represent the liberal
view of allowing children to testify without qualifying them before-hand

and permitting the trier of fact to determine the weight and credibility of

the testimony.

111. Standards for a Child's Testimonial Competency-

A majority of courts measure the testimonial capacity of a child
on the basis of a combination of the following four factors:

(1) Present understanding of the difference between truth and
falsity and an appreciation of the obligation or reponsibility
to speak the truth;

(2) Mental capacity at the time of the occurrence in question
to observe or receive ‘accurate imPressions of the occurrence;

(3) Memory sufficient to retain an independent recollection of
the observations;

(4) Capacity truly to communicate or translate into words the
memory of such observation and the capacity to understand
simple questions about the occurrence, -
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In short, the essential elements may be stated as a child's veracity,
intelligence, memory, and verbal capacity.22 ihen all these elements
are present, the child is a competent witness.

The obligation of truthfulness has been variably defined

as "a scnse of ‘moral responsibility' or "an appreciation and consciousness
of the duty to speak the truth",23 Of all the factors, courts place,
primary cmpahsis on the child's ability to differentiate truth from false-
hood., This inquiry has often followed a line of questions on voir dire

(a legal term for the preliminary examination which the court may make of
one presented as a witness or juror, where his competency, bias, interest,
ctc. is objected to) dirccted toward ascertaining a child's understanding
of the duty to tell the truth. The voir dire in Wheeler was exemplary:

The boy said among other things that
he knew the difference between the truth
and a liejy that if he told a lie the bad
man would get him, and that he was going
to tell the truth. When further asked
o what they would do with him in court if
he told a lie, he replied they would put
him in jail. He also said that his mother
had told him that morning to 'tell no lie,'
and in response to a question as to what
the clerk said to him, when he held up his 24
hand, he answered, 'don't you tell no story.'

One commentator suggests that an assessment of a child's
competency should include ''questions about his attendance at church
or Sunday School, including his frequency of attendance, names of his
teachers, pastor and location of his church."?5 Besides raising a
constitutional issue, some argue that these questions are probably of
little probative value today in view of changing norms regarding religion
and are not likely to shed light on the child's ability to apply moral
principles. Questions about church attendance are nonetheless still

commonly vsed.26

An adult's understanding of the moral duty to speak the truth
vhile testifying is generally exhibited by his ‘or her swearing of a formal
"oath to tell the truth. The abstract nature of an oath, however, is
frequently beyond the conceptual ability of a child. Some legal scholars
favor liberalization of the oath requirement for children, because children
may have no compulsion to speak truthfully by being subjected to an oath
they do not understand. A number of courts have held that "a child that
has an adequate sense of the impropriety of falsehoods, does understand
the nature of an oath in the proper sense of the term even though [the
child] may not know the meaning of the word oath and may never have heard
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pat word used before."27 For example, in Posey v. U.S.,28 a ten year
:]d jndecent assault victim admitted he did not know the meaning of an
hath or the difference between right and wrong, but was held competent
v tify based on the entire examination of the child, including the

o tes - :
Eourt's observation of the witness' demeanor,
™

In some jurisdictions, a judge may instruct the child on the

Jefinition and procedure of an oath and allow the child to be formally
worn. In others, the judge may merely allow the child to take an oath
;ftcr sufficient questioning of his moral understanding.29 But, some
surisdictions, such as New York and Michigan,30 reflect the modern trend
that if, on preliminary examination, the child appears capable
of prcsenting pertinent information he should be permitted to ]
testify without taking an oath which he may be unable to understand or
to define. In Michigan, Minnesota and Hawaii,3l the trial judge may
ytilize any ceremonies which are meaningful for the child and which
represent his affirmation to tell the truth,32

The second factor of competency requires a showing that the

child possesses cognitive skills adequate to comprehend the event he or
<he witnessed. 7o test the cognitive development of the child, simple

questioning usually is utilized to ascertain the child's level of ,
understanding. The court, for example, may ask the child's name, age,
address, grade in school, teacher's names, and ability to count or recite the
alphabet. The age of the child will of course reflect the complexity of

the preliminary questions. Thus, although it is well established that
competency must be determined as of the time the child's testimony is
offered, the child must have had the mental capacity at the time of the

event '"to receive just impressions of the facts.!33

The third and fourth factors in determining a child's competency
rust be considered with the sccond. Thus, a child must have the ability
to remember and to communicate what was observed. One potential problem
with a child's competency in terms of these threce factors arises when
. the child is somewhat older at the time of trial than at the time of
the event. One court noted a situation in which a seven year old witness
was called upon to testify to what she had seen when she was four years of

age:”

It is obvious that had she been called as a witness at

the time of this occurrence, when she was 4 years of age,

she would have been incompetent....Her memory of the event

and its details did not, indeed it could not, improve as

time went on. The only thing that did improve was her
capacity to communicate in terms of words. But that capacity
'{S meaningless unléss’ supported by the capacity to note the
occurrence at the time it Nappened and the ability to remember

it.
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With respect to the memory issue, there also may be other
factors which affect the child's ability to accurately and independently
remember what happened. First, the child must be able to organize the
experience cognitively and to d1fferent1ate it from his or her other
thoughts and fantasies. There may be "a danger that a child will intermingle
imagination with memory...."36 As indicated in chapter 5 on corroboration,
young children do fantasize "with imaginary playnntes, imaginary dramas
such as playing house, and fanciful explanations of events." However,

a child's fantasies are based on what he or she has learned from obscrving
or hearing real cvents in his or her life. 37

Perhaps a more troublesome issue relating to a child's memory
of the event is the child's level of suggestibility. A court in California

stated:

The force of suggestion, always strong, is
particularly potent with the impressionable
and plastic mind of childhood and without
.intending any such result, the repetition of
supposed facts in the prescnce of a child
often creates a mental impression or
‘conception that has ho objective reality in
any existing fact.38

Thus, it often has been stated that a child must possess an independent
recollection of the occurrence. Suggestibility is a particularty salient
factor vhen the defendant is a parent or other significant adult in the
child’s life. A child must be able to maintain an accurate perception
of what happened often under circumstances of psychological stress as
well as family pressure, real or perceived, to shape his or her responses

in a particular way.

The fourth factor for determining competency concerns the
child's verbal abilities to communicate his or her understanding of the
_occurrence. A child must be able to "understand simple questions put to.

hin and to formulate 1nte111gent and understandable.resppnses."39

Finally, additional special competencies may be required for
particular kinds of testimony. Most notably, testimony by children on
sexual abuse may require verification of the child's comprehension of
the meanings of sexual terms and behavior. However, as noted later, the
child's language should be utilized in the questions regarding the
sexval wolestation.
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jv. Process for Qualification

The four factors for qualifying a child as a competent
witness and the judicial application of them are, in practice, fairly
le and flexible process. A voir dire examination of the child usually

im LT -
?; Eonducted by the judge (and by the attorneys if the judge so permits)
in court. It is a preliminary undertaking which will determine whether

the child should be allowed to testify at all; the weight, credibility,
or significance of his or her testimony are not at issue at this stage

of the procecdings.41

As mentioned above, the child's responses to questions alone

do not determine competency; the child's demeanor, maturity, and
general presence also enter into the decision. The judge, in his or her
objective role, is usually the person to assess these subjective

factors.

It generally is held that a determination of competency rests
largely in the sound discretion of the trial judge whose decision will
not be disturbed in the absence of clear abuse.4 But when children of
competent qualifications are called to testify, the trial court does not
have within its discretion the right to refuse to permit the child to
testify. The trial court's power, then, is not a discretion without
bounds. It is a sound judicial discretion subject to appellate review.
The trial court is under an affirmative duty to conduct a groper examination
of the child and failure to do so will result in reversal.?3 One court
indicated ''the voir dire examination must be sufficiently extensive and
detailed to realistically determine the child's ability to testify,."44

Another court pointed out that

[ilf counsel helieves voir dire is inadequate,
he/she has an obligation to propose certain
voir dire questions to the court, to request

the right to conduct independent examination
relating thereto, or to object to the adequacy
of the court's exam, just as counsel is required
to act in challenging the qualification and
competency of jurors.

A 1978 Delaware case4® illustrates an interesting method of
eliciting information for qualifying a child witness. In that case, the
child was never questioned by the judge. Instead, the trial judge
questioned a psychologist, who had carefully examined the child about the
child's awareness of the importance of telling the truth. The psychologist
then testified to the child's ability to perceive, recall, and communicate
the events. His testimony covered each of the four factors outlined above
to determine competency and the child met each of them. The trial judge
was able to observe the child's demeanor and conduct in court. Thus, this
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casc held that a trial judge in cvery non-jury criminal action is

not required to interrogate a child witness in the course of conducting

a pre-trial competency hearing,47 These procedures were left to the
sound discretion of the judge. This case raises the possibility of
utilizing professionals to interrogate children for competency qualificatiop
outside of the intimidating and unfamiliar atnosphere of the courtroom.
Allowing this sort of alternative would help resolve the conflict between
the emotional nceds of a young victim of sexieal assault and the require-
ments for prosecution of a case. As the {ollowing discussion indicates,
there is an obligation to adjust the requirements of the lcgal system

ta conform to the special nceds and abilities of children.4

The manner in which the child is questioned is an extremely
important aspect of the qualification process. Simple, direct questions
should be ashed which are casily answerable with affirmatives und
negatives. A question which may scem simple to an adult may be confusing
or meaningless to a child.49 Thus, the interrogator should employ language
which is appropriate for the child's level of understanding and should
avoid use of technical, legal terminology.30 As noted carlier, questions
to a child regarding sexuval abuse should use the child's words for
particular parts of the body (e.g. children may refer to a penis as a
"thing" or “pte pee™) or for particular expericnces. Further, asking a =
child if the defendant "ejaculated" probably would not be understood;
instead, he or she should be asked in terms of whether "anything came out

of the penis.”

If misunderstanding occurs between the questioner and
child, the questions should be rephrased or substituted to clarify
the confusion.5l One is unlikely to determine competency based upon
an answer to a simple question.52 Moreover, each child differs in
age, sophistication, and personality, and questions should be tailored
to the individual involved.33 Finally, conversational questions,
phrased partially as statements, such as "It's a nice day, isn't it?,
are easier for children to respond to.

Much of the concern regarding achild's credibility or competency
relates more to the approach taken by the judge or lawyers than to the
child's abilities. Some children may be deemed incompetent based on the
examiner's lack of a basic understanding of child developmental stages.94
If, for example, a child does not understand a question, he or she may
respond incompletely, or indeed, incorrectly. Further, the child may
withdraw or refuse to answer more questions if he or she becomes intimidated
or frustrated. Thus, for example, questions to a four-year old ahout the
exact time or date he or she was sexually abused would be inavpropriate.
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Finally, it is essential that the quest:onlng be
conducted in a friendly wayS® and that the questioner put the
child at ease., It must be rcmembered that a child is being
subjected to an unfamiliar and intimidating cxperience on the
witness stand in a courtroom full of adults using strange .
vocabulary5®, Thus, the initial quest1on1ng should be bf a gcneral
nature and designed to establish a rapport with and interest in the
child.s7 Again, failure to help the child feel relaxed will affect
the questioner's ability to elicit the necessary information from an
otherwise competent child. The following is an example of informal

prcliminary questioning designed to put the child at ease:

What is your name?
Katherine Anne Craig.
How are you feeling today, Katherine?

Fine.
What are the names of your mother and father?

Do you have any brothers and sisters?
What are their names?

Do they live at home?

By the way, how do you spell your name?
How old are you, Katherine?

When is your birthday?

How did you get here today?

Do you know what building you are in now?
What town are you in now?

Whére do you live?

What school do you go to?

How far do you live from school?58
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V. Suggested Legal Reforms Regarding a Child Witness' Competency

The implication of the above discussion is that in most
jurisdictions, assessment of a child's competency to testify may
require a rather extensive voir dire to assess the child's
cognitive, moral, and emotional capacities.” Professors Wigmore
and McCormick both suggest abolition of the requirement that
a child's competency be established before he or she testifies. Both
would simply allow any age child to testify; as with any other evidence,
the jury can determine the weight and credibility of the testimony,
especially with cautionary instructions.S9 Further, the testimony
would be subject to judicial review for sufficiency of the evidence.

60

One reason cited for continuing the practice of qualifying
a child witness is that judges doubt juries' ability to objectively
evaluate a child's testimony. 61 However, despite the jurv's deficiencies,
"the remedy of excluding such a witness, who may be the only person who .
knows the facts, seems inept and primitive (emphasis added)."62 This is
particularly true in a child sexual abuse case where excluding a child's
testimony may mean the difference between successful prosecution and
dismissal. Thus, as Wigmore states:
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“ A rational view of the peculiarities of child-
nature, and of the daily course of justice in
our courts, must lead to the conclusion that the
effort to measure a priori the degrees of
trustworthiness in children's statements, and to
distinguish the point at which they cease to be
totally incredible and acquire some¢ degree of
credibility, is futile and unprofitable.,..
Recognizing on the onc hand the childish dispo-
sition to weave romances and to trcat imagination
for verity, and on the other the rooted ingecnuousness
of children and their tendency to speak straight-
forwvardly what is in their minds, it must be concluded
that the scnsible way is to put the child upon the
stand and let the story come out for what it may be
worth.

As indicated earlier, the thirteen states which have abolished
competency tests for children (as well as others) indicate a desirable trend
toward permitting children to testify and letting the judge or jury decide
the weight and credibility of the testimony. Although very young children
(two or three ycars old) may not have sufficient perception, memory or
narration abilities, such deficiencies simply affect the credibility of the
child's testimony. Indeed, for this reason, children under four years
normally would not be called as witnesses.

VI. Psychological Rescarch Relating to Competency Requirements for Children

The following discussion focuses on some of the psychological
studies in the areas which relate to a child's competency. Some of the
research challenges commonly-held assumptions regarding children and is
thus important in dispelling myths or erroneous perceptions that children

cannot be competent witnesses.

A. Memory

There has been little research directly related to children's
behavior on tasks like courtroom testimony. The most germane study was a
recent investigation comparing children's and adults' performance on eyewitness
tasks.64 In that study, students aged 5 to 22 were placed in a situation in
which a confederate of the experimenter interrupted a s2ssion to complain
angrily about the experimenter's using a room supposedly already scheduled.
Subjects were questioned about the incident after a brief interval (10-30
minutes) and after two weeks. Memory was assessed using free recall,
objective questions (including one leading question), and photo identification.
Older subjects were superior only on the free narrative task. Older subjects
also produced much more material on free recall (mean number of descriptive
statements: kindergarten and first grade, 1.42; third and fourth grades, 3.75;
seventh and eighth grades, 6.50; college students, 8.25). However, the
youngest subjects were significantly more likely to recall correctly those
items which they did produce (-nly 3% incorrect). It was suggested that the
results supported the use of ycing children as witnesses in court, particularly
given that the use of objective juestions #n the experiment most closely
paralleled the trial situation:
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This additional finding [of accuracy on free recalll
lends...further support to the conclusion that cven
young children can be credible eyewitnesses, particularly
when combined with the other findings that children are
as capable as adults of answering direct objective
questions and are no more easily swayed into incorrect
answers by leading questions. It appears that children
are no more likely than are adults to fabricate incorrect
responses, and that when their testimony is elicited
through the use of appropriate cues, it is no less
credible than that of adults.65

These findings are consistent with earlier laboratory studies
suggesting that children as young as age four or five perform as well
as adults on recogn1t10n memory tasks,06 but that there are marked
developmental trends in free recall ablllty The trends appear related
to dcvelopﬂental differences in retrieval strategy, That is, young
children require direct cues, such as spec1f1c, direct qucstlons, :
to stimulate 1ecall

In sum, the available data suggests that, given simple,
supportive questions,.even young children generally have sufficient memory
skills to respond to the recall demands of testimony. However, two
qualifiers must be added to this conclusion. First, while some studies
used lengthy recall intervals®8, available resecarch has not tested possible
dcvelopmcntal differences in recall over periods-of months, as is a common
demand in the legal system. Second, available studies have not involved
recall under stress or in situations of great personal involvement.

B. Cognitive Development

Even if children have sufficient recall ability to testify,'such
testimony would be of dubious value if the memories were based on_erroncous
impressions. Consequently, a child's ability to conceptualize complex
events and to order them in space and time are of importance. Young children
have difficulty in understanding time independent of distance and speed and
may have difficulty in describing the chronology of events. For example,

a four year old who does not yet perceive time in a logical, sequential
order need not be asked about dates and times of abusive events. Further,

a young child may be unable to deal with multiple stimulus characteristics,

and relatlonshlps may affect the child's ability to recite facts accurately.
Consequently, given the realities of the courtroom situation, cognitive
developmental factors remain a problem for evaluating chlldren s testlmony

Nonetheless, young children's immaturity of conceptualization may
have less import for the reliability of their testimony than appears at first
glance. First, the questiocn at hand is whether children's testimony is so
unreliable that jurors would be unduly influenced by it. Specifically, in the
present context, can jurors accurately perceive what the objective reality
was from an account of the subjective reality of the child? 1If so, the child's
cognitive immaturity would be of less significance.
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Second, children's lack of ability to comprehend a situation
fully may not be so severe as to render them incapable of the level of
observation required by the law. For example, understanding of sexuality
and reproduction requires an understanding of physical causality and
social identity. An accurate concept of the origin of babies is not
reached typically until about age 12.70 .On the other hand, there is
evidence that by age four, most childrcg are quite aware of sex differences
and willing to speak freely about them. 1 Thus, in cases of sexual abuse,
children can be expected to give an accurate description of what happeneq,
provided that questions are direct and in language familiar to the child,
As stated previously, children will appear incompetent if the examiner uses
technical vocabulary rather than slang or dolls or drawvings. HMonge, Dusek,
and Lawless72 found that even ninth graders are often unfamiliar with "proper»

terms for sexual anatomy and physiology:

Only 38.4% of the students knew the meaning of

the word menstruation; 13.1% knew the definition
of scrotum; 14.1% knew what coitus means; 30.3%
knew that Fallopian tubes were part of the female
reproductive system, and 54.5% knew that seminal
_vesicles were part of the male reproductive svstem:
"7 the meanin§ of menopause was known by 27:3% of the
students.”’

c. . Moral Development

If in fact children can relate their experiences adequately,
then the principal concern is whether they will do so truthfully. While
the courts have been particularly concerned with this problem in assessing
competency to testify, the concern here seems misplaced. There is in fact
little correlation between age and honesty.74 Indeed, police experience
with child victims confirms the research experience in other settings.
From 1969 to 1974, Michigan police referred to a polygraph examiner 147
children whose veracity about allegations of sexual abuse was questioned.

Only one child was judged to be 1ying.75

Where there is a developmental trend, ﬁowever;'is in the" reasons
which children give to justify behavior. As children grow older, they
become increasingly more sociocentric and oriented toward respect for other

" pérsons.76 Several points are noteworthy in this context.

First, the law is less interested in the witness' attitude toward
the truth and conceptualization of the truth than in his behavior. Justice
will be served if the witness tells the truth regardless of his reason for

doing so. Therefore, such inquiry probably is superfluous.’7
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Second, cven if there is some reason to ascertain a child's
oncgptualization of the duty to tell the truth, the yes/no and definition
uyestions commonly used on voir dire are 1nadequate measures. One of

the ph1losoph1cal underplnnlngs of current cognitive-developmental
theories of moral development is that a given behavior may be motivated
py vastly different levels of moral reasoning.’8 Similarly, asking a
child to tell the mecaning of "truth,'" "oath," or "God" probably tells
more about his or her intellectual development than about the child's

propensity to tell the truth.

Third, understanding of the oath is likely to be unimportant:
ijndeed, it probably has little effect on adult behavior. Assuming
that the oath does not have an effect, it would be on a primitive level
of moral development common among young children: reification of rules

and avoidance of punishment.

Where immature moral development may be a factor is in suggestibility.
Young children tend to perceive rules as '"morally absolute,'' unchangeable,
and bestowed by authority.82 Therefore, they may confuse the suggestions
of an adult authority figure with the truth. This hypothesis will be

cons1dered next.

D. Suggestlblllty

One of the problems which has been noted generally in eyewitness
testimony is witnesses' frequent vulnerability to suggestion by opposing
attorneys in leading questions.83 That is, even in average adults,
suggestibility is a real problem in credibility and competence of witnesses.
Given the greater suggestibility which is frequently assumed to occur in
children,84 children's testimony might be so unreliable that in those
instances, courts would not want to take the risk of unreliability which
inheres in any testimony. In addition to the cognitive-developmental factors
described in the preceding section, it might be expected on the basis of
simple learning theory that children's behavior would be shaped by their
perceptions of adults' expectations for their testimony (and hence the
kind of testimony which will be rewarded or punished), particularly given
young children's essentially dependent status.

One of the more reassuring findings of a recent
investigation85 was that young children were no less affected by a leading
question than were adults. This finding, however, needs to be further
investigated. There was only one leading question used in this study,
and the interviewer probably had less authority in the eyes of a child
than would an attorney asking what seem to be threatening, challenging

questions in the imposing setting of a courtroom,

What is directly germane to the legal situation is research on
adult influence on children. There is not a simple relationship between
age and conformity. In research involving first, fourth, seventh, and
tenth graders,87 adult influence on children's judgments was observed
to decrease sharply from first to fourth grade and then to increase
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slightly in tenth grade. This result was consistent across scveral

forms of judgments: *'visual" (judgment of length of line), "opinion"

(e.g., "kittens make good pets"), and 'delay of gratification" (e.g., "I
would rather have 50¢ today than $1 tomorrow'). Such a finding is
consistent with the moral development and legal socialization literature

in terms of young children's inflated perception of the power of authority,88
There is the obvious related problem of coaching or threat (real or
perceived) of punishment for unfavorable testimony when parents or other
adults important to the child are invelved in the legal action.

More directly on point, another researcher89 found that children
who yielded to the suggestions of an adult interviewer tended to score lower
on assessments of level of moral judgment than children who resisted such
suggestions., Given the prevalence of low-level moral judgment among young
children, 90 there is some confirmation of the cognitive-developmental

. prediction of high vulnerability to adult influence among young children.

It should also be noted that young children's neced for cues to
stimulate recollection may exacerbate the problem of suggestibility in
testimony.91 Even if children are no more swayed by leading questions
than adults, that they are exposed to more of them means that their testimony
may be less credible. In short, while more research is needed, there is sone
reason to be concerned about the suggestibility of young children (perhaps
up to age seven). This might be evaluated on voir dire through the use of
leading questions on matters not related to the case.

E. Conclusion

While there are some gaps in the relevant literature, the
available research in sum suggests that liberal use of children's testimony
is well founded, to the extent that the primary consideration is the child's
competency to testify.92 Memory appears to be no more of a problem than in
adult eyewitnesses when recollection is stimulated with direct questions.
Children also are no more prone to lying than adults. Data on suggestibility
is less clear, but seems to indicate fewer age differences than might be
suspected, a finding which needs to be further investigated. Young children's
ability to conceptualize complex events is more protlcmatic, although it is
possible that, with skillful examination, jurors can sufficently evaluate
their testimony. That hypothesis is worthy of investigation, particularly
given that the task of weighing children's competency is currently strictly
within the province of the judge.

The conclusions described here could be made more confidently
if they were based on children's functioning outside the laboratory. N
Only one investigation involved a courtroom-like task; even that investiga-
tion involved interrogation under low stress. There are obvious
ethical problems in inducing such stress. As an alternative, recall, con- ]
ceptual and tther skills might be evaluated in situations of naturally occurring
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ctress, such as hospitalization. Experimentation might also be attempted
in simulations of trials in courtrooms or simulated courtrooms.

Research is also needed on children's perception of the trial
setting. No such data are available for young children.94 1In the present
context, such research would help to define the psychological demands of
courtrocm environments and possible effects on children's competency to
testify. Such research might also be useful in preparing children for
testimony, both to enhance the quality and probative value of their testimony
and to reduce the stress which the legal process may induce in child witnesses.
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Chapier 8

EVIDINIJAKY TilLORIES FOR ADMITTING A CHILD'S OUT-OF-COURT STATEMENT
OF SEXUAL ABUSE AT TRIAL '

Josephine Bulkley

I. Introduction

This chapter explores evidentiary theories for allowing a
child victim's out-of-court statements of sexual abuse to be admitted
into evidence at trial., Normally, such statements would be considered
Inadmissible hearsay. Under traditional rules of evidence, hearsay is
any out-of-court statement offered to prove the truth of the statement.
The two fundamental objections to hearsay are: (1) no opportunity
to cross-cexamine the declarant whose statement is offered by the
witness; (2) the statement was not made under oath.l There are,
however, basically two principles under which statements involving
sex offense complaints may be received into evidence as exceptions
to the hearsay rule. The first is called the '"complaint of rape"
theory, which permits admission of a rape complaint as corroboration
(not independent proof of the rape) to rebut a presumption of
silence inconsistent with the occurrence of the act. The second
exception is called "excited utterances" (within the broader
category of res gestae or spontaneous declarations), which include
spontaneous statements made while under the influence of a startling

occurrence, --

As explalned later, the exclited utterances exceptlon has been
liberally applied in many jurisdictions in cases involving sexual assault of
children. Both of these exceptions provide a means of admitting proof
of child sexual. abuse which may constitute the strongest evidence in
the case. As noted in other chapters, in most cases of intra-family
child sexual abuse, there is no eyewitness or medical evidence, and much
of the evidence may be circumstantial or hearsay. It is therefore
critical that evidentiary rules be relaxed or modified to allow a child's
statements regarding the abuse to be admitted into evidence. It will be
demonstrated later that such statecments should often be considered
admissible proof because they possess reliable guaranteces of trustworthiness
and are necessary to reach a proper and just determination.?

II. Complaint of Rape

This theory allows rape complaints to be admitted as evidence to
corroborate the victim's testimony in order to negative an inference of
silence inconsistent with the victim's story. 3 The idea is that if the
victim remained silent, it may be assumed that the rape never happened.
As one court stated, '"[i]Jt is in anticipation of these inferences that
she may rebut the same on direct examination by giving in evidence the
fact of her complaint.. ."4 Moreover, under this same principle, if the
victim was silent, the 51lence may be explained away as the result of

fear or shame.?
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In some jurisdictions, the rape complaint theory does
not allow the details of the complaint or the identity of the
perpetrator into evidence, although exceptions have been made in
cases involving children.6 This is because only the fact of the
complaint is necessary to show there was not silence.

To admit the complaint, it must have been recently or promptly made ?

However, there is usually no specific length of time required; a complaint page

without unexplained delay normally is admissible.8 Prof, Wigmore su¥gcsts that
complaint made at any time should be allowed and delay only would affect €

the weight the statement should be given,

The complaint of rape theory generally has been applied in
forcible rape cases, as well as some other sex offense cases.
However, in statutory rape or other sex offenses against children where
force is not an element of the crime, some jurisdictions have recfused
to admit either the failure to make complaint or the fact of complaint,ll
In forcible rape cases, the issue of whether the victim complains relates to
whether she 'consented to the act.,” Some courts have cnunciated a rule that
pecause the issue of consent cannot legally arise in a statutory rape case,
the child's complaint or failure to complain is immaterial, and thus

inadmissible.12

Other courts however, have admitted a child's complaint or
lack of complaint. In Missouri, for example, the basis for admitting
the child's complaint was explained as follows:

[In a rape case, the] evidence [of
complaint] is not admitted as
independent proof of the crime, but
only in corroboration of the prosecutrix
by negativing consent (emphasis added)
And while non-consent is not legally
essential in prosecutions for rape of

a female under the statutory age of
consent...and therefore evidence of
such complaints is held immaterial in
some jurisdictions, yet in this state
the testimony is admitted where there
is further evidence that the ravishment
was in fact accomplished by force.,..13

The court went on to say that while no physical force was used,
the rape was 'accomplished under the compulsion of long continued parental
duress (emphasis added), which constructively amounted to force.'ld
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The complaint of rape rule should be applied to all sex
offenses against children based upon the theory cspoused in the above
Missouri decision. However, this may also mean a child's failure to
complain could be admitted.15 Some convincing might argue that this
would be an unfair or improper result, since children who have been
sexually abused by a parent over a long period of time often do not
report the abuse for a variety of reasons, including fear of reprisals,
of splitting up the family, and of sending their parent to jail. However,
as stated earlier, it can be shown that there were reasons, such as fear
or embarrassment, for the failure to complain which should sufficiently

explain the child's silence.

Lastly, in most jurisdictions, the fact that questions to a
child elicited the complaint generally does not justify the exclusion

of the complaint.16

II1I. Ex»xcited Utterances

Under the excited utterances exception to the hearsay rule,
a young child's statement of sexual abuse is also admissible if it
meets the requirements of the exception. The requirements for excited
utterances are generally stricter than under the complaint of rape
rule. In large part, this is due to the fact that the details of the
statcment are admissible to prove the truth of what was said, while the
complaint of rape is admissible only as corroboration of the victim's

testinony.

The two essential requirements of an excited utterance are:
(1) a sufficiently startling experience suspending reflective thought, ’
and (2) a 5fontaneous reaction not one resulting from reflection or
fabrication.l7 Further, unlike some other hearsay exceptions, the declarant
need not be unavailable as a witness in order to admit the statement.

The rationale for the excited utterances exception is that the
stress of nervous excitement suspends or stills powers of reflection,
and thus the statement recpresents the 'real belief of the speaker as to

the facts just observed by him.'18

The requirement of spontaneity is often measured in terms of the
time lapse between the startling event and the statement. Under English
comnon law, the statement must have been made contemporaneously with the
event.l9 Although some courts adhere to this position, the modern trend
is to consider whether the delay in making the statement provided an
opportunity to manufacture or fabricate the statement.20 Thus, courts
have allowed widely varying time periods, basing their determinations upon
whether the declarant was still under the influence of the startling

occurrence,
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In some cases, it has been held that an excited utterance
may only be admitted if other, independent proof exists that the
event occurred.22 The theory is that "a declaration cannot possibly
be admitted 'as part of the res gestae' of an event of which it is
itself the only evidence."23 jowever, some suggest the prevailing
view is to admit the utterance despite absence of other evidence. 4
This issue is highly pertinent in child sexual abuse cases, where
little or no other evidence may be available, .

Many jurisdictions have specifically relaxed the spontaneity
requirement involving excited utterances of children.25 Generally,
the child must be of *‘tender years', that is, usually younger than a
tecnager.26  Moreover, a majority of these cases relaxing the excited
utterances requirements for children's statements involve sexual assault,27
While many jurisdictions allow statemcnts made from one to three hours
after the assault, one Michigan court decision permitted a lapse of three

months time.28

In allowing a wider length of time, courts have indicated that a
young child may not make immediate complaint because of threats, fear
of reprisals, admonishments of secrecy, or other pressures not to disclose, 9
This is particularly true vhere the offrnder has a close relationship with
the child. A second reason courts have liberalized the spontaneity requirement
is that 'children of tender years are generally not adept at reasoned
reflection and at concoction of false stories under such circumstances."

One court enunciated a public policy and necessity rationale
for liberal construction of the exception, saying that "because of the
weakness or youth of the victims of rape, '"the possibility of miscarriages
of justice assumes the character of a public danger, and...avoidance
[of the rule] that of a legal necessity.'3l The Wisconsin Supreme Court
also justified relaxing the requircment on necessity-grounds relating to
the special needs and limitations of children, The court stated:

A young child may be unable or unwilling

to remember (as here) all the specific details
of the assault by the time the case is brought
to trial; or be unwilling to testify, or at
least inhibited in doing so from a feeling of
fear or shame, or as a result of the strangeness
of the courtroom surroundings, particularly

with a jury and perhaps members of the general
public present. The desirability of avoiding
the necessity of forcing a young child to
testify to such matters at all has bcen noted
particularly when the defendant is (as here)

a parent or occupies some other close relationship

to the child.32
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Further, where young children are involved, the fact
that the statement is made in response to inquiries also has been
held not to affect its spontaneity, and thus its admissibility.
A number of jurisdictions have also allowed a child's statements into
evidence under the excited utterances rule even where the child is
not competent to testify because he or she is too young.34 An
opinion in Pennsylvania stated that excluding the details of the complai.t
'cannot but put a premium upon the commission of the offense against
those least able to protect themselves at the time and unable to take
the stand afterwards to prove by their oaths what was done to them and
who did it."35 In one state, a court admitted a child's statement
even where she was competent, but refused to testify.36 However,
under the old common law rule that statements of one incompetent
to testify are inadmissible,37 courts have not admitted statements

even though they qualify as excited utterances,

1v. Other Hearsay Exceptions

A child's statements of sexual abuse alsu may be admissible
under other hearsay exceptions briefly noted here,

A. Declarations of Present Bodily Feeliﬁgs, Symptoms and Conditions

Under this exception, statements made relating to bodily
condition, including pain or other feelings, are admissible to prove
their truth.38 Such statements must describe a present condition and
must be a spontaneous expression of the condition.39 The statements
may be made to anyone, although most jurisdictions more often admit
statements made to a doctor.40 Statements to a doctor are considered
more reliable since the declarant is likely to be accurate to insure

proper treatment,

With respect to statements made to doctors, some courts
allow statements concerning the cause of the condition, where the cause
is related to diagnosis and treatment.42 As one commentator has stated,
""[the] more liberal approach should prevail in child abuse cases since
the child, although probably too young to know what is actually germaine
to his treatment, has no reason to fabricate and presumably will give the
doctor a full account of the occurrence, simply as part of the story of

his injury.*

B. Present Sense Impressions

This is an exception gaining some acceptance which allows
admission of unexcited statements of events made contemporancously
with observation of the event.44 However, the Federal Rules of Evidence
not only allow in such statements if made while the event is being perceived

but also immediately afterwvards, 45
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V. A Residual Hearsay Exception to Allow An Abuscd Child's
Statements Into Evidence

Under the Federal Rules of Evidence, there is a 'residual"
hearsay exception which would allow certain statements into cvidence
which do not fit into the established exceptions. The rule states

as follows:

Rule 803. Hearsay Exceptions; Availability of
Declarant Immmaterial

Other Exceptions. A statement not specifically covered
by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the
court determines that (A) the statement is offered as
cvidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any
other evidence which the proponent can procure through
reasonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by
admission of the statement into cevidence. However, a
statement may not be admitted under this exception unless
the proponent of it makes known to the adverse party

* sufficiently in advance of the trial or hearing to provide
the adverse party with a fair opportunity to prepare to
meet it, has intention to offer the statement and the
particulars of it, including the name and address of the
declarant. (Emphasis added)

The reasons offercd by the Senate Judiciary Committee for
inclusion of this exception wece several. First, without such a
residual exception, the '"'specifically cnumerated exceptions could become
tortured beyond any reasonable circumstances which they were intended
to include (even if broadly construed).'6 Second, the listed exceptions
may not cover every situation in which certain hearsay should be heard
and considered.47 Finally, the Committece indicated that a court may
find evidence in exceptional circumstances to have or exceed the guarantees
of trustworthiness within the specified exceptions, which if highly
probative and necessary, should be admitted.48

The Committee further indicated, however, that this exception
should be used "rarely" and only in exceptional circumstances;49 that
it does not give broad license to judges to admit hearsay statements
wvhich do not fall into the listed categories;>0 that it does not authorize
"major judicial revisions of the hearsay rule",51 and that the special
circumstances indicating the high degree of trustworthiness and necessity
should be stated in the record.>2

The 1971 Proposed Rules of Evidence (of the United States
Judicial Conference) included a much broader residual exception, which
would have allowed statements:
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not specifically covered by any of the
foregoing exceptions but having comparable
circumstantial guarantees of trustworthiness.52

The Advisory Committce Notes to the Proposed Rules explained
that by treating new and presently unanticipated situations which
demonstrate a trustworthiness

within the spirit of the specifically stated
exceptions [which include excited utterances
and present sense impressions] within this
framework, room is left for growth and develop-
ment of the law of evidence in the hearsay area,
consistently with the broad purposes expressed

in Rule 102.53

Rule 102 provides that the rules of evidence ''shall be construed to
secure fairness in administration, elimination of injustifiable expense
and delay, and promotion of growth and development of the law of evidence
to the end that the truth may be ascertained and proccedings justly

determined.54

The reasons that the broader residual exception was not adopted

were that it ‘'could emasculate the hearsay rule and the recognized 5c
exceptions or vitiate the rationale bechind codification of the rules."

The above discussion seems to lead to the conclusion that
those made by a child victim of sexual abuse would often meet the
criteria of the Federal Rules' residual exception. Based on the
previously mentioned reasoning which courts have cited for liberalizing
the excited utterances exception, most statements of a sexually abused
child posses "equivalent circumstantial guarantees of trustworthiness."

Such statements normally would satisfy the other requirements
as well., First, a statement by a sexually abused child would be offered
as "evidence of a material fact." Indeced, the statement would be offered
to prove the litigated fact itself, namely, whether and by whom the
abuse was committed. Second, the child's statement usually will be "more
probative' than any other evidence which can reasonably be procured. This
is because there often is no other direct or even competent circumstantial
evidence in sexual abuse cases. As discussed earlier, courts also have
emphasized the necessity for relaxing the excited utterances exception
based upon the difficulty for a child to remember and to testify to sexual
acts, particularly when perpetrated by a parent or someone close to the

child.

Third, the purposes of the evidence rules and the "interests of
justice will best be served by admission of the statement into evidence."56
It has been demonstrated that a child's statement of sexual abuse may be
the "best evidence' for achieving a proper and just determination.

Finally, liberalizing the excited utterances exception leads to a
torturing of that exception. This is because statements made long after the
abuse in reality lose the spontanecity which primarily justifies the excited
utterance exception.
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In Wisconsin, a series of cases have dealt with the issue of
a child's statements relating to sexual abuse. An early line of cases
appeared to carve out a new exception to the hearsay rule, although
related to the res pestae rule, where the statement is made by a

young child victim of sexual assault.58 In a later decision,
the Wisconsin Supreme Court also allowed such statements, but under the

excited utterance or res gestae exception.>? However, Wisconsin
recently has adopted a residual hearsay exception for statements with
strong circumstantial guarantees of trustworthiness comparable to those
of the specific exceptions.60 Indeed, the Judicial Council Committee
Notes to the Wisconsin Rules suggest that the Bertrang case (involving
a statement of a sexually abused child) may reflect an example of a

judicially carved out special hearsay exception®l contemplated within the
residual exception.

Perhaps the most liberal position has been adopted in New
York's Family Court Act. A provision dealing with child protection
proceedings specifically autherizes an admission of "previous neglect.
However, before the court may make a finding of abuse or neglect
in addition to the child's statement. This exception obviously does
not require other evidence. Of course’, this special hearsay exception
only applies in family court proceedings, and not in criminal cases
in which- there is a higher standard of proof and possible criminal
sanctions against the perpetrator. Nevertheless, this provigion
indicates legislative recognition of the need for this type of evidence *’
in child abuse cases.

162

States should consider adopting residual hearsay exceptions
which implicitly or explicitly cover a sexually abused child's
statements. Perhaps ‘there should be a scparate exception designed just
for such statements (as provided in the N.Y., Family Court Act). Either
way, certain factors or circumstances should be considered in a court's
determination of whether a statement is admissible. This would avoid
“"emasculating' the hearsay rule, a result leading to the exclusion of
the broader residual hearsay exception in the Federal Rules. The
Wisconsin Supreme Court listed such factors, which may serve as
guidelines for other courts and legislatures. They include:

The age of the child, the nature of the
assault, physical [or other] evidence of

such assault, relationship of the child to
the defendant, contemporaneity and spontaneity
of the assertions in relation to the alleged
assault, reliability of the assertions them-
selves, and the reliability of the testifying
witness.
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vI. Conclusion

There 1s a clear trend in state law to permit a child
victim's out-of-court statements of sexual abuse to be admitted into
evidence, primarily either as corroboration of the offense or as
evidence within the hearsay exception of excited utterances.

However, in order to prevent 'tortured" interpretations
of these existing exceptions, a special hearsay exception should be
adopted to allow in such statements, as long as guidelines for
admissibility are clearly established within which courts can properly
exercise their discretion. Only then will the intent of the rules
of evidence be carried out, namely, that they be applied 'to the end
that the truth may be ascertained ard proceedings justly determined."
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Section VI
Criminal Prosecution of Abusing Parent

Although prosecution of parents takes place outside
the juvenile courts, it can impinge scriously upon cases
brought there. These effects, which comprise many of the
arguments against prosccuting parents, will be examined.
There is a nced for correlation between criminal and
juvenile courts and between the prosecutor and the child
protective agency in cases where prosccution is, or may

be, attempted,

A. Arguments For and Against Prosecution

1. Arguments for criminal prosecution include:

The goals of criminal prosccution in general apply
to abuse and neglect cases, These goals are rehabilita-
tion of the defendant, deterrence of both the defendant
and other potential child abusers, removal of the
defendant from society, and retributiom Retribution
is exceptionally important in view of the public per-
ception of child abuse as a heinous act.

Criminal sanctions against parents are available to
coerce them into accepting services.

Police and district attorney investigations may be
helpful in ferreting out all the facts in a particularly
scrious and complex case of abuse.

2. Reasons against prosecution include:

Criminal prosecutions in abuse and neglect cases
are difficult because of evidentiary problems, the
standard of proof required (beyond a rcasonable
doubt), and the prohibition against self-incrimination.

Criminal prosecution may make the parent less
cooperative in remedial procedures.

Prosecution is less likely to deter child abuse than
other criminal acts,

Criminal courts do not have power to order treat-
ment for family members who are not defendants (par-
ticularly the spouse and child). They also often Jack the
necessary support services to implement effective
supervision and treatment.

3. Most professionals in the child abuse and neglect
ficld advise against prosecution except in unusual
circumstances.

Prosecution is more likely in.cases of sexual abuse,
severe injury or death, and abuse by non-parents.

B. Effects of Prosecution on the Juvenile Court

1. Juvenile court proccedings are often suspended
when there is criminal prosecution. The resulting delay
can be considerable. .

2. The possibility of prosccution may affect parents
testimony in the child protective hearing.

Parents may be less candid with the court.

If prosccution is actually threatened, the parents
can remain silent under the self-incrimination privi-
lege. Courts, however, can grant *use immunity™to the
parents so that their testimony cannot be used against
them in a criminal prosecution.

3. Fear of prosecution may lead parentsto coerce their
children not 1o testify about the parents®acts.

4. Prosecutionand a resulting jail scntence can hinder
attempts toimprove the child’s care and to provide better
family life.

C. Steps Towards Coordination of Civil and Criminal
Functions

1. Various meansto coordinate activities of child pro-
tective agencies, police and prosecutors are:

Establishing guidelines for when child abuse and
neglect reports should be referred for police investiga-
tion and possible prosecution.

Coordinating investigations by the police and child
protective agencies.

Coordinating remedial efforts by the prosecutor
and child protective agencies in cases where criminal
prosecution is or may be initiated.

2. Suggestions for coordination between juvenile and
criminal courts are:

Permitting prosecution only upon request of the
juvenile court once a petition has been filed. (The
juvenile court should request prosecution only if it
believes prosecution will not harm the child or hinder
remedial actions.)

Appointing a gvardian ad litem to monitor and
represent the child in criminal court actions.
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Suppert Readings

These articles are reprinied with permission and are not to be copied in any form
without express written permission from the authors and publishers.

A. Arguments For and Against Prosection

Institfute of Judicial Administration/ American Bar
Association, Juvenile Justice Standards Pro-
jects, Standards Relating to Abuse and Ne-
glect—Tentative Draft (New York: Ballinger
Publishing Co., 1977), 9.1. Reprinted with
Permission.

Part IX: Criminal Liability for Parental Conduct

9.1 Limiting criminal prosecutions,

Criminal prosecution for conduct that is the subject of
a petition for court jurisdiction filed pursuant to these
standards should beauthorized only if the court in which
such petition has been filed certifies that such prosecution
will not unduly harm the interests of the child named in
the petition,

COMMENTARY

Under current law, two radically different kinds of
sanctions can be invoked against a parent who harms
his, her child: the parent can permanently lose custody of
the child (or have some other response applied from the
armamentarium of child protective laws); or the parent
can be jailed (or have some other imposition from the
penal laws). In these settings, the child protective and
penal systems are both intended to serve two general
goals—10 protect children from harm by deterring or
reforming misconduct, and to express community out-
rage at parental misconduct,

Child abuse is universally defined and punished as a
crime under state laws. See Katz, “Child Neglect Laws in
America,”9 Fam. L. Q. 1, 3, 4 (1975). Furthermore, the
legislatures of four states (Arizona, Maryland, Missis-
sippi, and Nevada) have created a new crime of “child
abuse” or “cruelty to children,” giving rise to criminal
sanctionsin addition to those already existing for assault,
battery, and homicide. V. DeFrancisand C. Lucht, Child
Abuse Legislation in the 1970, 15, chart at 29 (1974).
Sanctions for neglect, however, form a far less clear
pattern among the several jurisdictions. Penalties for
neglect are presently found in the criminal codes of thir-
teen jurisdictions, while civil penalties are included in the
statutes of nineteen jurisdictions. Fines range from $50 to
$1,000, and prison sentences from thirty days to five years
for abandonment or resulling death. In most cases, both
imposition of a fine and imprisonment are possible. See
Katz, supra at 63.

Notwithstanding the almost universal existence of
penal provisions suppplementing the various disposi-
tions possible under the child protective system, only the
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purpose of protecting children from harm is straight-
forwardly expressed in the statutes. Katz, supraat 17-19, -

It is difficult to document the general or specific deter-
rent impact of penal laws against parental misconduct—
though perhaps no more difficult to establish than for the
deterrent impact of most criminal law sanctions. There
are, however, special circumstances that should lead
toward greater skepticism of the worth of penal sanctions
for child protective purposes. First of all, invocation of
imprisonment against a parent clearly works against the
child’s psychological interest in many ways—by remov-
ing the parent’s physical presence which, no matter how
abusive the parent’s conduct, always has some delete-
rious consequence for the child; by imposing an added
burden of guilt on the child beyond the irrationally
magnified burden already carried by most (particularly
younger) children harmed by their parents; and by
fanning the parent’s already smoldering anger at the
child.

The question posed by an imposition of jail for paren-
tal misconduct, in short, is whether that parent should
continue to have custody of the harmed child following
his/her imprisonment. And if this question is posed in
necessary tandem with the questicn of imprisonment, a
further issue is thus raised: why shouldn’t continued cus-
tody be the sole question raised by parental misconduct
toward children? Where the child has died as a result of
parental misconduct, the question of continued custody
would obviously be moot (though the special problems of
surviving siblings will be discussed later). But where the
harmed child is alive, the question must be considered
whether all of the purposes served by penal sanctions
would be satisfied (and more attentively fo the long-range
interests of the child) by permitting invocatjon of sanc-
tions drawn from child protective laws.

The failure of existing laws to ask that question harms
the best interest of needy children. The current, overlap-
pingregime of child protective and pena] laws itself has a
particularly exacerbating quality: each system is con-
trolled by different personnel with different perspectives,
and each system too readily may be invoked, without
attention to the consequences for the other, Students of
child abuse, for example, have noted that criminal laws
against parents are only rarely invoked by prosecutors
and such invocation appears triggered mostly by the
extent of the newspaper coverage, and consequent public
turmoil, about individual cases. See Terr and Watson,
“The Battered Child Rebrutalized: Ten Cases of Medical-
Legal Confusion,” 124 Am. J. Psychiatry 1432 (1969).
But though invocation of criminal sanctions is rare, the
possibility of thatinvocation hangs heavy inevery case in
the minds of parents and of therapeutically oriented per-



sonncl attempting to work with, and build a trusting
rclationship with, parents in the future interests of their
children. The problem of coordination could likely be
solved by mandating case- by-casc collaboration between
prosecutors and child protective personnel. Mandating
such collaboration obscures, however, the more funda-
mental question of the nccessny and dcsnrablhly for dual
systems of sanctions for protecting childrenin anyevent.

While acknowlcdgmg that overlap between the crim-
inal and child protective laws for the same parental
conduct could have harmful consequences, the standard
nonctheless looks to a case-by-case mediation of this
conflict. It is considered important to maintain on the
books, and inapplication to sclected cases, criminal sanc-
tions against outrageous abuses of parents against child-
ren. Harm to children, resulting from application of crim-
inal sanctions to parents, could be adequately prevented
if such sanctions were only possible when the court
¢harged with the child protective function authorized
such prosecution.

1t ‘can be argued to the contrary, however, that the
pressures on the child pretective court for invocation of
criminal sanctions would be too strong—-parncularly in
cases v hich fortuitously attract newspaper attention—
and that all of the various legitimate purposes of the
criminal sanction would be equally accomplished by
sanctions available under child protective laws and the
child would be better protected thereby. This position
can be supported by the following arguments: that deter-
rence of future parental misconduct (generally or specifi-
cally) would be as much accomplished by invoking the
possibility of permanent loss of child custody as by jail;
that rehabilitative possibilities would be at least equally
well served under the regime of child protective laws, and
likely better served since persons with special therapeutic
skills and sympathies would be more likely attracted to
work in a child protective agency aegis; and that com-
munity outrage should, it seems, be equally satisfied, and
the desires for the last measure of vengefulness through
penal sanctions should be tempered by a realization that
temporary separation of the child from his/her parent by
jailing the parent will redound only to the greater harm of
the child. It is true that, where a child dies as a result of
parental misconduct and siblings remain living, those
siblings will be injured by invocation of imprisonment
apainst their parent (however much they also might need
protection against that parent). But unfortunately, child-
ren are always harmed by separation from their parents
when parents are jailed for harming the interests of other
persons. Though principles of mercy might ask it, princi-
ples of equal treatment do not demand that surviving
siblings have special claim on their murdering parent’s
company.

One further question must be addressed: that is, the
definition of “parent.” The social reality, of course, is that
the “parenting function™ is carried out by persons in
widely divergent statuses; paramours may, for example,
be more “psychological parents”than the absent biologic
parent in a particular family unit. But for purposes of
identifying parental misconduct which is properly subject
only to child protective laws, it scems right to restrict this

73

rubric only to*parents™who have a legally recognized
right to custody of the child. The basic sanction under the
child protective laws is the threat of loss of custody.
Accordingly, other forms of adult-child relations must be
subject to criminal law forums and sanctions, no matter
how much out of step with the psychological reality of
parent-child dynamic bonds in the individual case,

Urzi, Cooperative Approaches ro Child Protection,
A Community Guide (Minnesota Department
of Public Welfare), 76-78.

Appropriateness of Criminal Procecution for Child Abuse
and Neglect

The use of the criminal courts in child abuse and neg-
lect cases is controversial, Many professionals feel that
child abuse and neglect is a psycho-social problem which
should be handlcd by a social services approach. Others
argue that an individual who abuses or neglects a child
has committed a crime and should be treated asany other
criminal, that is, prosecuted.

Some of the typical arguments given for and against
criminal prosecution are provided below in the hope that
this may more clearly delincate the dimensions of the

issue.

Reasons Cited For Criminal Prosecution

Child abuse may constitute a criminal act and should
be treated like all other alleged eriminal acts,

Criminal prosecution and conviction of child abusers
will deter the individual defendant and others from acts
of abuse or neglect,

Criminal prosecution and conviction is necessary to
bring about meaningful change in the behavior of the
abuser, since the criminal court has the power to enforce
its order by requiriig the abuser to participate in social
service programs.

Unless criminal prosecution is the result of police
involvement in child abuse cases, the police will not be
willing to act in such cases.

Criminal prosecution affords the defendant full due
process rights and forces the state to prove abuse or
neglect beyond a reasonable doubt. Because of this, the
familys right of privacy is better protected than when the
intervention into the family occurs through Juvenile
Court or a sacial service agency.

Reasons Cited Against Criminal Prosecution

Child abuse and neglect are psycho-social problems
which should be handled by a nonpunitive social service
approach designed to preserve the family structure as
well as to protect the child.

Child abusers often sce themselves as victims, as people
whoare helplessandisolated from the social mainstream.
Prosecution and conviction, especially if it leads to incar-
ceration, may tend to reinforce these feclings and may
lead to increased hostility and resentment. These feclings
may in turn lcéad to further abusive acts.
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Criminal prosecution and conviction is more likely to
break up the family than are other approaches to the
problem.

Because successful criminal prosecution of child abuse
is very difficult (due to the high standard of proof
required and the fact that there are often no witnesses
other than the child victim who is too young to testify or
too frightened to testify, especially in sexual abuse cases),
many prosecutions result in dismissal or acquittal. Some
professionalsargue thatin such instances, even thoughit
may be clear that the child is receiving inadequate care,
the exonerated defendant will be unwilling to participate
in any social service programs.

In cases which involve both Juvenile and Criminal
Court Proceedings it is possible that the decision of one
court will undermine that of the other. To avoid this
situation, the Juvenile Court may at times have a ten-
dency to adopt a “wait and see”attitude, in which disposi-
tion of a child determined to be abused or neglected may
be delayed until the criminal court case is concluded,

Criminal prosecution usually singles out one parent
when abuse and neglect are family problems needing
family treatment,

Criminal prosecution moves slowly extending the
period of crisis and making treatment difficult,

Whatever the rationales, where criminal prosecution
appears to be an issue, it is important to confront it,
discuss it and negotiate an agreement among the con-
cerned disciplines—usually welfare, law enforcement,
and the county attorney. At the very least, a formal
agreement should clearly delineate the criteria for refer-
ring and abuse or neglect case to the local law enforce-
ment agency for criminal investigation and possible
prosecution, Two sample agreements are included here as
an illustration.

Suggested Criteria for Referring Child Abuse Cases to
Law Enforcement for Investigation in St. Louis County
(Minn.)

Suggestions for the criteria to be used are as follows:

I. Any sexual abuse matter.

2. Physical abuse which:

a. Results in death.

b. Results in fractures, concussions, burns, internal
injuries, loss of use of organs, limbs or otherwise causes
great bodily harm or places the child’s life in serious
jeopardy.

c. Represents a second or subsequent occurrence to
the child or within the family or custodial unit.

d. Is believed to result from acts other than those of
the natural parent (i.e.—boyfriend, girlfriend, foster par-
ent, institutional or treatment center employee, etc.)

e. Being none of the above causes the social worker to
believe that a more thorough investigation is required.

3. Physical neglect, which substantially endangers the
child’s life.

The appropriate law enforcement department should
be orally contacted by the worker receiving the report of
child abuse when the information tends to show that the
abuse falls into the above category. The law enforcement
department should be requested to maintain contact with
the County Attorney's Office—Welfare/ Juvenile Division
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—even though a criminal prosecutor might later become in-

volved. The worker should also inform the County
Attorney’s Office—Welfare/Juvenile Division—that a
referral has been made to the appropriate law enforce-
ment department,

Child abuse occurring within the city of Duluth would
be referred to the Duluth Police Department—Juvenile
Division and to the County Attorney’s Office located in
the Welfare Department. Those cases occurring in the
southern half of the county but outside the city would be
referred to the Sheriff’s Office in Duluth and to the same
office of the County Attorney. Those occurring in the
northern half of the county but outside the municipalities
would be referred to the Sheriff’s Office in Virginia or
Hibbing, whichever is appropriate and to the County
Attorney’s Office in Virginia. Matters arising in the var-
ious municipalities on the Iron Range would be referred
to the local police department and to the County Attor-
ney’s Office in Virginia,

Suggestions For Conditions Which Lead to Immediate
Referral to Police for Investigation and Intervention in
Hennepin County

When any of the below-described conditions exist, an
immediate referral will be made to the local Police
Department for their investigation and possible action,

I. To obtain immediate removal of the child from the
parents' home as a protection from imminent danger.,
Removal under a Police Hold would be obtained,

2. When Police investigation and intervention (but
non-removal) is necessary to protect a child from further
abuse.

3. When the family makes itself inaccessible to the
social worker and there is not sufficient basis to obtaina
hold order—there is no other way to investigate (and we
have sufficient reason to fear for the possible danger to
the child).

4. When we determine the presence of the Chronic
Child Abuse Syndrome, and whenever there is a criminal
physical assault and/or a sexual assault.

5. When there appears to be probable physical danger
to the social worker in conducting an investigation.

Definitions

1. Chronic Child Abuse Syndrome— A medical, social
or psychological condition, primarily of infants and
young children, in which there is evidence of repeated
injuries to the nervous, skin, skeletal or other biological
or psychological systems,

2. Severe Physical Assault—The intentional, non-
accidental use of physical force with a resultant extreme
consequence upon the child, such as bone fracture,
severe, penetrating body burns, violent rupture of large
skin area, significant head trauma, etc.

3. Sexual Assault—Sexual attack upon the child
which would fall under the definition of the Criminal
Sexual Conduct Act of 1975.

5.53 The Role of the County Attorney

The county attorney is the intermediary between the
courts (juvenile or criminal), on the one hand, and the



welfarc and law enforcement agencies, on the other, This
is a critical role in the child protection system,

In essence, itis the county attorncy’s job to present the
child abusc or neglect case to cither the juvenile or crimi-
nal court. This means that the county attorncy will
represent:

The petitioner (almost always the county welfare
agency) if formal neglect or dependency proceedings are
to be brought in the Juvenile Court;

The complainant (almost always a law enforcement
officer) if criminal charges are to be brought against the
abuscer.

In cither case, the county attorney must decide whether
the facts alleged are supported by sufficient admissible
evidence to cause the court to make a determination that
abuse or neglectdoes, infact, exist. If, in the judgment of
the county attorney, there is not sufficient evidence to
prove the allegations, he can decide not to institute a

procceding.

Because of this role, the county attorney must focus on

available, detailed, factval information to prove the case,
This concern for detail and for specific admissible evi-
dence often creates resentment and misunderstanding
between the county attorney, and the welfare agency
and/or witnesses called to testify. |

This problem is perhaps best addressed in the context
of a multidisciplinary approach to child abuse and neg-
lect. To begin with, the county attorney should be readily
available to protective service workers and law enforce-
ment officers for legal consultation and advice. In those
communities where a child protection team exists, legal
consultation and advice would be readily available to all
involved professionals (health, mental health, education,
etc.). Inaddition, the county attorney should thoroughly
understand the court’s expectations and be able to tell
protective service workers and others specifically what
kinds of evidence and documentation are needed. This
also means that the county attorney could well provide
training to various professionals in the gathering of
legally competent evidence and the giving of testimony.
Finally, those county attorneys serving on case consulta-
tion committces should aid in assessing cases for their
legalimplications and indetermining which cases should
be referred to the court and which might more properly
be handled outside the court system.

Child Abuse and Neglect Procedure Manual for
Hennepin County (1978), p.262. °

C. C.ounty Attorney Trial Division of the Criminal Divi-
sion

!. Role and Responsibility in a Child Abuse Case

_The Trial Division of the Criminal Division is respon-
sible for issuing criminal complaints if the evidence pres-
cnted by a police officer shows that a crime has been
committed and a particular individual may have commit-
ted the crime. The Division by law has authority to issue
complaints for crimes that have been designated as gross
misdemeanors or felonies. - e

_ Anincident of child abuse may give rise to a prosccu-
tion for Aggravated Assault, Homicide, Criminal Sexual
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Cozduct. ~eest, or Prostitution. If a child abusc or neg-
lecs case £.+¢s rise to criminal prosecution of the parent,
guzrdian, custodian, or person responsible for the child’s
heaithand welfare, a proceeding generally is commenced
in the Juveaile Division of District Court,asexplained in
the discussion of the Court Unit, Since the standard of
proof in 2 criminal prosccution is “beyond a reasonable
doubt™ wkich is a more difficult standard of proof than
that of Jur 2nile Court's “clear and convincing™standard,
the Juverile Court proceeding is generally continued
until the ¢riminal prosccution is complete. There arc a
number o reasons for such strategy:

a. Evidenceadduced at the criminal proceeding would
be admissitle in'the juvenile proceeding;

b. The District Court can tailor the sentence, whether
the defendant pleaded guilty or was convicted at trial, so
that the offender will be prompted to face his/her family
and personzl problems; and

¢. The Juvenile Court has jurisdiction only over juve-
niles, so it maust rely on a coordinated cffort between the
Assistant County Attorney of the Court Unit and the
Assistant County Attorney of the Criminal Division to
arrive at conditions of probation in the criminal prosecu-
tion and goals in the Juvenile Court procecedings that
reficct the best interests of the child from both philoso-
phies. Successful completion of treatment as part of pro-
bation or goals for behaviors such as chemical depen-
dency, sexual deviancy, or violent personality may result
in reuniting and strengthening the family which is part of
the public policy of the Reporting of Maltreatment of
Minors Act, Minn. Stat, § 626.556, Subd. 1. and the

Juvenile Court Act,

Excerpts from Sexual Abuse of Children- Effective
Utilization of the Legal Systems by Howard A.

Davidson.

Use of Civil vs. Traditional Criminal System in Abuse
and Neglect Cases

a. Advantages of Civil System (Juvenile Court Child
Protective Proceedings) over the Criminal Process:

1. 1t can remove the child from home if necessary.

2. It can order agencies to provide trecatment for the
child. 1t is the court most likely to have access to support
services necessary to implement effective supervisionand
treatment. Itis also becoming more common for juvenile
courts to provide long-term monitoring of the child’s
status and follow-up on the success of the “treatment
plan-VO

3. A Guardian Ad Litem (or attorney) will be
appointed for the child.

4, Parcnts may be more motivated to accept therapy
and services (1o keep from losing “their” child).

§. These cases can be sustained with a less rigorous
(than criminal court) burden of proof (i.e,, “preponder-
ance of cvidence™ rather than “beyond a reasonable
doubt™).

6. The purpose of this system is generally considered
tobe progressive-—to promote “family harmony™and “pro-
tect children™. This system may also be the most flexible
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and humane (c.g.. a judge may be more willing to gues-
tion the child in chumbers and ot of the presence of the
parents. In a criminal procecding this might deprive the
abuser of his constitutional right to confront his accuser),

7. The juvenile court’s ultimate concern is the “best
interests of the child™ It is {reatment, not punitive-
ariented. Its focus is to protect the child {from further
harm,

8. Involvement in this judicial forum may be less
traumatic to the child than other systems. {The child may
not have to testify and therefore there is less parental
pressure on the child “not to testify™. Parcents often coerce
their children against testifying when there is a fear of
criminal prosccution.) Also, therc are nolong, drawn out
jury trials in a child protective proceeding,

9. Where criminal processes often lead to the father’s
incarceration, splitting up the family may prevent truly
long-term effective treatment and can lead to the child
having *guilt feelings”™, Conversely, an “acquittal™ afier
an emotional criminal casc can be psychologically deva-
stating 1o the child/accuser and subject him/ her to fierce
reprisals.

10. Parcntsareless likely to*contest™this type of case.
Parents arc also more likely to be candid with the judge
(particularly where they are given “use immunity™so that
their testimony can not be used againstthem in a criminal
proceeding). -

11. The lack of a criminal “conviction™ may help keep
the family together (i.e., it Jessens the chance of a public
stigma and loss of job).

b. Advantages of Traditional Criminal Court System:

1. It may beappropriate for the most serious cases of
abuse or where the offender's behavior is compulsive,
repeated, or “saciopathic™

2. It can assure the offender’s prompt rcmoval from
the home (i.e., sctting of high bail)and long-term removal
if necessary (as a condition of probation or through usé of
incarceration),

3. Itcan beeffective as a rehabilitative tool (a method
forassuring that the *defendant™submits to treatment or
accepts services).

4. Criminal prosccution is more visible to the com-
munity and coincides with a desire for “justice™ to be
done (in fact, “the people™ are represented in such cases
by a state’s or district attorney),

5. Some caperts believe that prosecution is a necessary
expiatory factor in the treatment of the offender and his
family.

6. Criminal cases are usually brought to a clear-cut
end shortly after adjudication, whereas child protective
cases may “drag on™ for a prolonged period.

B. Effects of Prosecution on the Juvenile
Courts

California Juvenile Court Rules, Chapter 5, Non-
statufory Procedures, Rule 1342,
Rule 1342. Granting of immunity of witness

(a) [Privilege against self-incrimination] If a person is
called as a witness in the juvenile court and it appears to
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the court that the testimony or other evidence being
sought may tend to incriminate the witness, the court
shall advise the witness of his privilege against sclf-
incrimination and of the possible consequences of teatify-
ing. The court shall also inform the witness of the right1o
representation by counscl and, if indigent, of the right to
have counsel appointed.

(b) [Authority of judge to grant immunity] If in any
juvenile court procecding a witness refuses to answer a
question or to produce evidence based upon a claim of
the privilege against self-incrimination, a judge of the
juvenile court may grant immunity to the witncss under
cither subdivision (c) or (d), as appropriate, and order the
question answered or the evidenee produced.

(d) [Request forimmunity--§ 300,601 proceedings]In
procecedings under scction 300 or 601, a request that the
judge order a witness to answer a question or produce
evidence may be made orally on the record or in writing
by either the petitioner or prosccuting attorney, or by
both acting jointly. If the request is made by cither the
petitioner or prosecuting attorney alone, the other shall
be given the opportunity to show why immunity is not to
be granted and the judge may then grant or deny the
request as he deems appropriate. If jointly made, the
request shall be granted unless the judge finds that to do
so would be clearly contrary to the public intcrest. The
terms of any grant of immunity shall be set forth in the
record. After complying with the order and if, but for this
rule, the witness would have been privileged to withhold
the answer given or the evidence produced, any answer
given, evidence produced, or any information derived
therefrom shall not be used against the witness in any
juvenile court or criminal proceeding.

ADVISORY COMMITTEE COMMENT

The juvenile court law is silent on the subject of grant- .
ing immunity to witnesses in the context of juvenile court
proceedings. Nevertheless, the issue is one which is raised
with increasing frequency. Insection 602 proceedings, for
example, a coparticipant may refuse to testify through
fear of prosecution. Similarly, in some section 300 pro-
ceedings, a parent called to testify may be subject to
prosecution for criminal child abuse or child neglect. This
rule recognizes the authority of juvenile court judges to
grantimmunity and to compe} a witness to testify and scts
forth the pracedures to be followed.

Subdivision (a) provides that if a person is called as a
witness in a juvenile court proceeding and it appears to
the court that the testimony or other evidence being
sought may tend toincriminate the witness, the courtis to
advise the witness of the privilege against self-
incrimination, the possible consequences of testifving.
and of the right to representation by counsel while testify-
ing. (Sce People v. Scastone (1969) 3 Cal. App.3d 60. 68:
People v. Barker (1965) 232 Cal.App.2d 178, 182.)

Subdivision (b)recognizes the inherent power of a trial
court judge to grant immunity and to order a witness to
answera question or to produce evidence. A judge has the
authority to do this under appropriate circumstances
cven in the absence of a specific legislative grant of



immunity to a witness. (People v, Superior Court)
(;\’auﬁnann)(l974) 12 Cal.3d 421, 428.)
Subdivision (d) scts forth the procedures for granting
jmmunity in scction 300 or, 601 proccedings. In these
roccedings, the probation officer (or social worker)
would be the petitioner and a prosecuting attorney may
or may not be participating in the proceedings. (Sce Welf.
& Inst. Code §§ 351,681.) The procedure set forth in
subdivision (d) is therefore designed to insure that the
prosccuting altorney be given an opportunity to show
why immunity should not be granted in an individual
case. Futhcrmore, it should be noted that the scope of
immunity which may be granted in these proceedings is
more limited than in scction 602 proceedings. In the
absence of a statutory basis for doing so, a court may only
grant immunity from the “use™ of the information or its
fruits in connection with a juvenile procecding or crimi-
nal prosccution against the witness. People v. Supcrior
Court (Kaufmann) (1974) 12 Cal.3d 421, 428; Byers v.
Justice Court (1969) 71 Cal.2d 1039, 1049 (vacated on
other groundsin Californiav. Byers(1971)402 U.S. 424,

Judge Homer B. Thompson, California Juvenile
Couri Deskbook, 2d ed.(San Francisco: Cali-
fornia College of Trial Judges, 1978) 75. Re-
printed with Permission. '

One reason that appointing counsel is necessary for
minors in §300 cases involving physical child abuse,
incest, or sexual molestation (especially if criminal action
is pending against the parent or stepparent) is that the
family will often exert tremendous pressure upon the
child to change his statement in order to protect the
parent or stepparent from prosccution. Rule 1334(d)
provides that if “the case has been petitioned under Séc-
tion 300(d) and the minor appears at the detention hear-
ing without counsel, the court shall appoint counsel for
the minor. Whenever the parent or guardian, or any other
person having care or custody of the minor or who resides
in the home of the minor, is charged in a pending criminal
prosccution based upon unlawful acts committed against
the minor, the court may appoint the prosecuting attor-
ncy to represent the minor in the interest of the state.”
Visitation of the child in the shelier, in such cases, should

be strictly supervised.

Los Angeles Superior Court, Guardian ad Litem-
[ Dependency Court Improvement Project,
Grant Application (1978), 24-21.

ITI. Objective— Coordination between the Dependency

Court and the adulf criminal deparfments and sup-

porting agencies

Statement of the problem:

The need to minimize adverse impact on the minors of
unduc delay in the criminal proceedings and {or coordi-
nation in program and treatment planning for the
affected families.

77

IL.LUSTRATION

Before the court lay a total disaster. The two
girls, 16 and 14 ycars of age, would have been far
better off if no intervention had been made on their
behalfto protect them from the acts of sexuvalinter-
course and sodomy that their stepfather had foisted
upon them since cach was the age of 10. The adult
criminal procecdings had been delayed for nincteen
months through clever mancuvering by the step-
father. Finally, he was convicted and sent to prison.
However, as a result of the prolonged and constant
pressure to change their testimony by the mother
and the stepfather (who had bailed out pending
trial) the girls were virtually destroyed. The 16 ycar
old had to be placed in a mental institution and the
14 year old had deliberately become pregnant to be
relicved from the intolerable situation.

The California law (Cal, Penal Code Scc. 10488) man-
dates that all criminal cases in which a victim is a minor
must be given priority for trial over all other criminal
cases, It mandates further that those cases must go to trial
within 30 days from the date of filing the information
unless, for good cause shown, the court extends the time,
This provision has never beenimplemented in Los Angeles
County. The above case taken from our files is onc illus-
tration of the tragic results from that failure. Morcover,
dclays in completing the adult criminal prosecution
affects both the dependency court and DPSS in terms of
completing the juvenile court proccedings, providing
appropriate services to the victim children and their fami-
lies, and developing a long-term case plan.

The following are additional problem areas crcated by
the delay:

A. The parent-defendant may be advised by his attor-
ney not to enter any type of plea to the allegations in
juvenile court (i.e., admission, denial or no contest)
because it might have some damaging effects upon his
defense in criminal court.

B. Until the juvenile court makes a dispositional
order, no treatment plan for the family can be fully
developed. Thisincludes activities related to reuniting the
family, long-term placement plans for the child and refer-
rals for adoption planning.

C. No treatment for the parent can be initiated
because information provided by the parent to the thera-
pist may also be admitted in criminal court. Lengthy
dclays in beginning treatment programs may diminish
their effectiveness and conditions may worsen instead of
improve.

D. Visitation between parents and children must be
carefully monitored both for the childs protection as
well as to protect the ability of the child to offer nceded
testimony in court. After the disposition of both the
criminal and juvenile court cases, this type of caution is
not as vital. This is extremely time consuming for the
CSW and difficult for parents, children. and foster
parents.

Morecover, there is no coordination today in los
Angeles County between the Dependency Court and the
adult crimifial court on an individual case level. In addi-
tion, the Los Angeles County Probation Department, a
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separate administrative branch of the county, services the
court with respect to recommendations for sentencing in
the adult criminal court. As indicated previously, the
DPSS, also a separate administrative branch of the
county, services the Dependency Court as to disposition
alternatives. There is minimal coordination between
these two departments as to a family treatment plan or
program where a minor who is supervised by the DPSS
has a parent who is under the supervision of the proba-
tion department. In exploring the sentencingalternatives
to recornmend to the adult criminal court, the probation
department does not explore with the DPSS their pro-
posed plan for supervision of the minor who is before the
court in the Dependency Court for disposition, and vise
versa,

Project Impact

This problem must be resolved on two levels, The first
level is administratively. Implementation of Penal Code
Section 1048 is now being demanded by the Superior
Court at the highest administrative level, both through
the Inter-Agency Council for Child Abuse and Neglect
(1CAN) and clsewhere.

However, once such implementation is achieved, an
ongoing program must be maintained to insure that
tragedies such as that of the case illustration do not
re-accur. This can and should be done only through a
viable and consistently maintained guardian ad litem
program. It is proposed that such a program be a signifi-
cant component of this demonstration project.

Guardian ad Litem Program Impact

Guardian ad litem appointed for the purpose of assist-
ing the court in insuring implementation of Penal Code
Section 1048 and in coordination of program planning
for the children victims and their families should be attor-
neys who have also completed the same training compo-
nent in the social sciences required of lay guardian ad
litem under this program. (See Part V, infra.) They will be
appointed from the volunteer panel at the arraignment
hearing in the Dependency Court or at any other time
when it is called to the court’s attention that adult crimi-
nal proceedings are pending against the perpetrator of
the crime against the minor. Their responsiblity will be to
alert and keep advised both the adult criminal court and
the Dependency Court, by working through prosecuting
attorneys and defense counsel in the criminal proceedings
and by reporting directly to the court and to DPSS in the
dependency proceedings, of the status of each proceed-
ing. They will be responsible also for recommendations
to the Dependency Court in matters relating to coordina-
tion of the two proceedings and of treatment programs.
They must be sensitive in so doing to problems of insur-
ing confidentiality where required by law and of the
rights of the defendants in the criminal proceedings to
due process of law,

Case Load Estimate

During fiscal year 1976-77, DPSS processed 1,284 new
dependency cases involving non-accidental injuries to
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children and 364 cases involving sexual molestation, ora
total of 1,648 cases. It is estimated that 25% or approxi-
mately 412 of these cases involve felony prosecutions,
These will be the target cases in which these guardian ad
litem will be appointed to insure against undue delay and
to assist in coordination of programming,

C. Steps Toward Coordination of Civiland
Criminal Functions

National Center on Child Abuse and Neglect,
Model Child Protection Act with Commen-
tary, Section 16, The Local Child Protective
Service (1977 draft).

(m) The child protective service shall give telephone
notice and immediately forward a copy of reports which
involve the death of a'child to the appropriate district’
attorney [or other appropriate law enforcement agency)
and medical examiner or coroner. In addition, upon the
prior written request of the district attorney or if the local
service otherwise deems it appropriate, a copy of any or
all reports made pursuant to this Act which allege crimi-
nal conduct shall be forwarded immediately by the child
protective service to the appropriate district attorney.

COMMENT

Although child abuse and neglect are crimes, the
Model Act rejects a ¢criminal law response to most cases.
Instead, it adopts a non-criminal, treatment approach to
these social problems, Nevertheless, the Act recognizes
that non-criminal handling alone may not be sufficient
for certain types of cases (particularly homicides and
other severe cases). This subsection requires that district
attorneys and medical examiners automatically receive
immediate notification of cases which involve the death
of a child so that they may perform their official duties
and so that any other children in the same carc may be
protected. In addition, the district attorney is empowered
to request copies of any other reports so that the suitabil-
ity of criminal action can be determined and the child
protective service is authorized to refer cases to the dis-
trict attorney depending on the facts of individual cases
and the prevailing mores of the community.

(n) If a law enforcement investigation is also contem-
plated or is in progress, the child protective service shall
attempt to coordinate its efforts and concerns with those
of the law enforcement agency.

COMMENT

This subsection is meant to ensure that, should a Jaw
enforcement investigation be contemplated or be in pro-
gress, evidentiary, protective and treatment concerns are
coordinated,

Jeffrey E. Froelich, “Family Crisis Intervention,”
Juvenjle & Family Court Journal (1978), 3-7.

Author’snote: The author is quick to acknowledge the
invaluable assistance of the following individuals in pre-



paring this article: Mr. James Stahler (SCAN Coordina-
tor), Ms. Patricia Bradley (Victim/Witness Division
director), Dr. Tom Rueth (Eastway Community Mental
Health Center), Rita Hoog (Good Samaritan Commun-
ity Mental Health Center), Ruth Summer and Bob Mul-
lins (South Community Mental Health Center), Gail
Johnson (Daymont West Community Mental Health
Center, and James Burroughs (Assistant Montgomery
County Prosecutor). In fact, it is these same people who
have put the program which is described in the article as
“proposed” into actual operation in Montgomery
County today.

Statistics indicate that one girl out of every four in the
United States will be sexually abused in some way before
she reaches the age of eighteen;! further, that in a full
seventy-five percent of the cases, the victim knows her
assailant? and in thirty-four percent, the molestation
takes place in her own home.? Infact, about one in twenty
women have had an incestuous experience.?

These are figures that shock us all, as human beings
and as attorneys. The obvious question is, What can be
done within the juvenile and family court system to deal
with these very real problems?

The Existing System

Information regarding sexual abuse of children comes
to the attention of the abuse unit of the Childrens’ Serv-
ices Board (CSB) or of a law enforcement agency.
According to the county plan, CSB and police exchange
reports so that CSB investigates and decides upon any
action concerning intrafamily child abuse and the police
agencies do likewise for extrafamily assaults occurring
within their agency’s geographic jurisdiction,

Civil Remedy

CSB has two general and not mutually exclusive
courses it may pursue~-civil and criminal. If the child is
in such circumstances or condition that his or her contin-
uance at home or in the care and custody of the parents
presentsimminent danger to the child, they may apply for
animmediate emergency order from Juvenile Court (Juv,
R. 13). This order is granted, ex parte, upon CSB’s
petition,

The court then notifies the parents and holds a shelter
care hearing generally within twenty-four hours of its
previous order (Juv. R. 7). This is technicially an adver-
sary hearing with CSB having to prove that there is
sufficient evidence of abuse or neglect that they (CSB)
should retain custody of the child until all the facts can be
ascertained and dependency hearing can be held. The
parent(s) may be represented by counseland may present
any evidence they have in opposition to CSB’s petition.
This is a completely civil proceeding and the formal rules
of evidence need not be followed. It is filed in the Juvenile
Division of the Common Please Courl and is captioned,
“In the matter of child . The court need only
find whether a “state” or “status™ of abuse or neglect
exists since the petition does not accuse any specific
persons(s) of any specific act(s).

Dependency hearings (Juv, R, 29) are currently sche-
duled approximately eight weeks after the shelter care

79

order. During this time, a guardian ad litem is appointed
by the court to represent the unique and separable inter-
ests of the child. This appointment is generally made
from a group of attorneys who have agreed inadvance to
take such assignment and are paid a nominal sum by the
court. The dependency hearing is also an adversary pro-
ceeding with CSB (which has the burden) on one side,
parent(s) on the other, and the guardian able to question
both sides. At its conclusion, the court issues an order
either (1) restoring custody to the parents, (2) granting
permanent custody to CSB, or (3) granting temporary
custody to CSB subject to periodic review and possible
petition of the parent(s).

If CSBdetermines there is no need for such immediate
court action, their role is that of providing protective
services to the family to prevent further sexual abuse as
well as to provide or monitor those services necessary to
insure the child’s well being,

Criminal Remedy

If CSB or the police (again, depending on whether the
allegations involve intra or extra family sexual abuse)
believe the facts appropriate, they may request criminal
charges, If the suspected abuser is a juvenile, these
charges must begin in juvenile court, In very aggravated
cases and depending on age and record, the defendant
may later be transferred to adult felony court for trial,
Otherwise, the charge is delinquency (O.R.C. § 2151,02)
in the trial of which the defendant has basically all the
rights of an adult with the notable exception of the right
to a speedy and public trial by a jury. If adjudicated a
delinquent, the penalties available to the court include
probation or incarceration until age twenty-one,

If the suspected abuser is an adult, charges may be
initiated in any geographically appropriate municipal
court, the adult felony common pleas court, or the juve-
nile court. If filed in a municipal court, the charge would
be a misdemeanor (c.g. assault, O.R,C. § 2903.13) carry-
ing a maximum penalty of six months in the Human
Rehabilitation Center or one year probation, A felony
(e.g. sexual battery, O.R.C, §2907.03) could be filed in
adult common pleas court or juvenile court (with required
transfer to common pleas after preliminary hearing) and
carries a penalty of up to ten years in prison or five years
probation, A misdemeanor (e.g. child abuse O.R.C.
§2151.41) could also be filed in and handled entirely by
juvenile court.

Although civil and criminal remedies may be pursued
simultaneously, only one of the criminal forums may be
selected. For example, non-forced sexual conduct (e.g.
intercourse) between an adult parent and a child at least
thirteen years of age is a felony (which may be initially
filed in either the adult or juvenile division of common
pleas court) and a misdemeanor (which may be filed in a
municipal court or juvenile court). On any given set of
facts, the choice of whai charge and what court is entirely
up to the agency seeking the filing,

Because the allegations are against an adult, the
defendant is entitled to all statutory and constitutional
rights (even if filed in juvenile court; Juv. R.1), If the
charge is a misdemeanor, the defendant is immediately
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brought before a judge for a plea scnmg of bail, and
appointment of an attorney. There is no prchrmndry
hearing or grand jury and trial must be held within nincty
days (thirty if the defendant is in jail).

If charged with a felony, the defendant must be
brought before a judge without unnccessary delay for the
setting of bond and, if nceded, appointment of counsel.
He is entitled to preliminary hearing within fiftcen days
(five if he is incarcerated). If probable cause is found at
the preliminary hearing, the defendant’s case is presented
to the grand jury. Thisis a non-adversary, sceret proceed-
ing at which the defendant is not present, The prosccutor
may also take a case directly to the grand jury, bypassing
the preliminary huanng, and thus avoiding public expo-
sure and cross examination of the complainant. If the
defendant is indicted, he is brought before a common
pleas judge for plea, bond, and appointment of counsel,

Generally, trial must be held within 270 days (nincty if
incarcerated) of arrest or the initial filing of charges. If
the defendant is convicted, he may be continued on bond
or incarcerated. Prior to sentencing, the county adult
probation department does a presentence investigation
(PSI) and reports to the judge. In most instances, this
report is confidential (Crim. R, 32.2) to the judge who
then, within the discretion allewed by statute, imposes a
senience of incarceration, probation, or a combination,

Proposed System

All potential criminal allegations involving sexual mis-
conduct witha juvenilcas cither the perpetrator or victim
would go only to the assistant Montgomery County
Prosecuting Attorney assigned to juvenile court. The
prosecitor has four choices: (1) to charge as a felony, (2)
to charge as a misdemeanor, (3) to initiate clinical inter-
vention, or (4) not to procecd with any official action.

“Sexual misconduct™ is defined as statutorily prohi-
bited “sexual activity”[0.R.C.§2907.01 (C)]. “Intrafam-
ily™is a more amorphous term meant to include, for the
purposes of intervention, not only the parents (natural,
adoptive, de facto) or other persons responsible for the
child’s conduct, but also any individuals encompassing
the family paradigm, legally as well as psychosocially.

I the facts fall into the pre-defined category of “extra~
family™, the prosecutor willdecide whethertochargeasa
felony (sexual vattery) or a misdemeanor (child abuse)
solely on the basis of which offense he belicves can be
proved at trial. If the acts constitute an “intrafamily”
offense, the prosecutor decides whether to charge or to
initiate clinical intervention, This discretionary interven-
tion is exercised by the prosecutor only after consultation
with the police, CSB and, if nceded, the mental health
(liaison) professional and consideration of aggravation,
criminal record, social history, effect of criminal prosecu-
tion, and so forth.

In most cases the prosecutor will not request an arrest
warrant because any immediate need to alter the family
living arrangement will be coordinated with CSB. The
prosccutor will call the mental health (liaison) profes-
sional in the catchment (gcographlc) arca in which the
family resides and set upadiversion conference to be held
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atthe prosccutor’s office. The investigating police officer
will personally deliver a written request to all members of
the family to appear at the conference. (Appendix B)

. Immediately prior to the conference, there is a brief
mectingamongthe prosecutor, the mental health (liaison)
professional (or actual therapist if available), and the
CSBcase-worker, At the beginning of the conference, the
prosccutor reads to the suspected abuser and has him sign
an agreement explaining the purpose of the conference.
(Appendix C) After the agreement is signed, the prosecu-
tor leaves and the mental health liaison and CSB worker
meet with the family to asscss the status of the family in
terms of needs for emergency mental health and com-
munity services and 1o provide such services as indicated.
The mental health representative will also advise the
family of the option and availability of therapy from
professionals not connected with the four community
mental healthcenters, The prosecutor’s decision whether
toacceptthisalternative therapy will depend on his eval-
vation of its legitimacy and responsiveness to the proce-
dures and goals of the family crisis intervention program,
Following this assessment for possible crisis situations,
an appointment will be made for the family to attend an
initial counscling session at the appropriate community
mental health center within seventy-two hours,

At the initial counscling scssion, the family will sign a
release of information, giving the community memal
health center permission to communicate to the courts,
the Suspected Child Abuse & Neglect (SCAN) team, and
Children Services Board the fact that the family is in
treatment. In addition, the prosecutor and CSB will be
given periodic reviews of the progress of the therapy
(following the initial counscling scssion, thirty days after
the initial counseling session, nincty days after the initial
counseling sessions, and every ninety days thercafter),

As stated in the agreement, the information about the
acts in question and any previous activities of a similar
nature discovered in family therapy will not be communi-
cated to the prosecutor. However, pursuant {o statute
(e.g. O.R.C. §2921.22) and agrecement with the client, any
new acts would be reported to law enforcement authori-
ties. If in the process of therapy, the therapist fecls a need
to consult with agencics outside the community mental
health center, for example Children Services Board or
SCAN, additional releases of information will be
obtained.

- During this initial session, the guidelines for counsel-
ing will be spelled out. Much of the discussion will be
focused on the clients’ expectations and needs. An initial
needs assessment of the family will be begun at this time.

Additionalcounseling sessions will proceed inthe con-
text of four main processes: family assessment, treatment
planning, counseling, and evaluation. In family assess-
ment, early counseling sessions will focus upon assess-
ment of the family constellation in terms of the personal,
situational and environmental factors contributing to its
functioning. Assessment will also be made in terms of
familyinterpersonal interaction patterns and the identifi-
cation of those patterns leading to dysfunctioning in the
family.=



The success of the treatment will be evaluated in two

ays:
" ) ., Forcourt purposcs, a statement will bcprucnlcdto
xhc proscculor rclating to the family's efforts and work in
counseling;

2. In terms of the specific family, movement towards

goals they have identified in the treatment plan, the coun-
sclor, and the cntire family will evaluate the progress of
therapy at regular intervals,

The purpose of this cvaluation is to gain valuable
information which will dircct the further course of
treatment,

The community mental health center has the responsi-
bility of reporting to the prosccutor whether the family is
making progress towards achicving the trcatment goals.
The decision to terminate counscling, cither because of
success or breakdown, will be shared with the SCAN
tcam prior to any reccommendation to the prosecutor.

Problems with Current Approach and Rationale for
Change

The current system promotes forum shopping and pre-
vents consistency and objectivity in charging decisions.
RMorcover, there is no coordination between the civil and
criminal courts or the criminal justice and child weifare
systems. Adjudicatory distinctions (e.g. preponderance
of evidence vs. beyond a reasonable doubt; guilt of spe-
cificindividualfor specificacts vs. determination of exist-
ing condition of victim) and, time and intermediary
procedure differences (e.g. bail is only to insure defend-
ant’s appearance vs, orders to protect victim), among
other potential conflicts, work against the best intcrests
of the child and socicty,

The goals of the criminal justice system are rehabilita-
tion, deterrence (of the defendant and of others), inca-
pacitation and retribution. Acts requiring societal retri-
bution and individuals requiring long-term removal and
incapacitation should continue to be dealt with in the
traditional manner.

Deterrence of incestual acts is not achieved by resort to
the present system. Firstly, theactiseither the product of
sudden and extreme emotional distress, or, by definition,
a thought process not answerable to or controlled by
socicty’s mores. Secondly, the percentages of reporting,
apprehension, charging, conviction, and sentencing are
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so infinitesimal on this type of crime as to mahe deter-
rence of others meaningless,

It is axiomatic that both deterrence and rchabilitation
work much betier if closely associated in time to the acts
in question. Certainly rchabilitation of a sexual child
abuscr cannot be achieved by placing the offender in the
workhouse or similar institution. Even if probation (with
appropriate social services) is granted, delaying treat-
ment and forcing the entire family through a win-lose
procrusican process cannot do anything but aggravate
the situation within the family much to the detriment of
all the partics and society and manifestly inapposite to
the objectives of the criminal justice, mental health, and
social service systems,

There are situations which* would not be subject to
infervention by this program, but concerning which a
very strongargument can be made that early intervention
is preferable from both a law enforcement #nd mental
health perspective to traditional prosecution. Forexam-
ple, prosecution of a juvenile neighbor who occasionally
babysits is contemplated by the present program despite
the fact that, with the possible exception of retribution,
no goals of cither system would be best achieved, Inter-
vention in “extrafamily”incidents involves, by definition,
some different considerations which will be addressed
after the fumily crisis intervention program,

Summary

Currently, for numerous reasons, very few incest inci-
dents result in a criminal conviction, If there is a convic-
tion, a court will, after a thorough evaluation of the
defendant, most often order treatment for the offender
and a rearrangement of the family’s relationships.

The proposed clinical intervention, by evaluating and
treating the situation immediately after the allegation is
made (1) achieves more successful treatment (i.ce. rehabil-
itation and deterrence) of the offender, (2) safcguards
past and future victims, (3) maintains and possibly
improves the family unit, and (4) saves court and prose-
cutor time to deal with those individuals and offenses
where they (the courts) can be truly effective,

In short, the proposed restructuring of the present
system of handlinganincest allegation has the exact same
goals as the present system, but is more likely to achieve
then.
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CHILD ABUSE IN 'AMERICA: A DE FACTO LEGISLATIVE SYSTEM 1

BRIAN FRASER, J.D., EXECUTIVE DIRECTOR

THE NATIONAL COMMITTEE FOR PREVENTION OF CHILD ABUSE.

INTRODUCTION.

Probably no other country in the world has spent so much time, effort,
and resources in developing a statutory framework to deal with the problems
‘'of child abuse, as America. Child Abuse legislation is regarded by many in
America as a panacea to the complex problems we face. 1t is not.

This paper will briefly discuss the history of child abuse leyislation
in America, its evolution, the present relationship between such legislation
and the existing state child abuse systems, and what can be reasonably ex-
pected over the next decade,

The successful resolution of a suspected case of child abuse requires
the completion of three separate, yet interrelated steps. Identification.
Investigation. Intervention. Child abuse legislation, especially the man-
datory reporting statute, was developed in the early 1960's to address the
problems of identification. Over the next two decades this legislation oegan
to pay increasing attention to investigation and intervention.

Historically, child abuse legislation in America may be characterized as
being reactive in hature. Remedial solutions are often viewed as pruuent
solutibns. They are not. Today, this form of legislation could best be
described as standing on the threshhold. It could continue to fine tune its
reactive tenacles or it could begin to address the issues of planning, co-
ordination, allocation of resources, and prevention. In a word it could begin
to anticipate solutions, rather than react to problems.

FACTORS IMPACTING CHILD ABUSE LEGISLATION Ii4 AMERICA.

A. THE EXTENT OF 7THE PROBLEM.

Child abuse was originally defined in 1962 as a non-accidental physical
1Njury.2 It was a simple and narrow definition. It refleucted the extent of
our knowledge at the time. In recent years, however, our knowledge of in-
flicted trauma has expanded substantially. As our knowledge increased, our
definition of child abuse grew.,

Tdﬁay. child abuse is a generic term. It has four separate elements:
Hon-accydental physical injury. Sexual molestation. Neglect. Mental injury.
Utilizing just the first three elements, it is estimated that 665,000 to
1,875,000 children are abused in America eacy year.3 Nationally, it is estim-

a;ﬁd t2at 2,000 to 5,000 children die each year as a direct result of child
atuse.

Child abuse legislation in America has had to constantly remain cognizant
of the extent of the problem. in the future it will have to pragmatically

~
\'
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weigh the sheer number of persons affected against the limited resources
available and strike a prudent balance.

B. THE STATE CHILD ABUSE SYSTEM.

Constitutionally, the problem of child abuse is the responsibility of
each individual state. Each state has developed its own system to accept
reports, make an investigation and provide treatment. Although definjitions
and receiving agencies vary from state to state, procedurally each case is
handled in an identical manner. The successful resolution of a suspected
case of child abuse requires three steps. One: the child must be identified
as a suspected victim of child abuse and reported to the appropriate state
agency. Two: An investigation must be completed by the receiving agengy to
determine if this is truly a case of child abuse. Three: Treatment must be
made available to the child and his family.

Although one million children are abused each year in America, only one-
third of that number are properly identified and reported. Althcough every
state has identified at least one agency to receive and investigate reports
of suspected child abuse, these agencies are currently functioning at or over
capacity. If every child who was abused was identified and reported; the
system would collapse.

When the state agency has completed its investigation, it must resolve
three issues. Is this truly a case of child abuse {(diagnosis)? What are the
chances for successful treatment (prognosis)? What treatment is available and
what treatment can be offered to the family (treatment plan)? The aftual
implementation of the treatment plan is referred to as intervention. The
feasibility of intervention in any case of child abuse rests upon oné &ssump-
tion. The assumption is that treatment services are available. In 'host
communities, however, the assumption is erroneous, . .

Child abuse legislation in America has had and will have to constantly
grapple with the fact that only one~-third of the children who are abused
are reported, “that the mandated agencies are already working at or over
capacity, and that treatment in most communities is simply not available.

C. THE FEDERAL GOVERNMEHNT. ) "

On January 31, 1978, the President of the United States signed into law
the Child Abuse Preventicn and Treatment Act. Althouqh this law was not
binding on individual states, it did earmark a specific sum of money for
state use. However, before any state was eligible to share in these funds,
it was required to meet ten conditions.® The ten conditions are:

1. A provision for the reporting of suspected cases of child abuse.

2. A provision for a prompt investigation of each report of suspected
child abuse. ) .

3. A demonstration that the state can effectively and efficiently
deal with child abuse.

4. A provision of immunity from suit for persons reporting in qood faith.

5. A provigion to insure the confidentiality of reports of suspected
child abuse.

6. A provision for cooperation between diverse agencies dealing with
the problem.

7. A provision for a guardian ad litem appointed to represent the
child's interest if the case results in a judicial proceeding.

8. A demonstration that state support for child abuse does not drop
below the 1973 level.

9. The public dissemination of information about the problems of chila
.abuse, and

10. A provision to insure that parxental organizations dealing with'
«child abuse receive preferential treatment. .

ce

/ﬁ\_ Arthur D. Little, Inc. 86



Today, in America 36 statek meet the requirements of Public Law 93-247

and share in Federal Funds.?

A QUICK HISTORY OF THE MANDATORY REPORTING STATUTE.

in the early 1960's there was a feeling that professionals, especially
physicians, would not voluntarily report suspected cases of child abuse. It
was from this anticipated hesitation of reporting that the concept of a man-
datory reporting statute was first conceived.

The first model child abuse reporting statute was proposed by the
Childrens Bureau of the Department of Health, Education, and Welfare in 19638
In 1965 two other model laws had been drafted and were offered to the gineral
public.9 By, 1964, 20 states had adopted a mandatory reporting statute 0 and
by 1974 every state, washingtqg D.C., Puerto Rico, and the Virgin Islands
had enacted into law such a statute.ll

The first generation of reporting statutes had a rather simple focus.
Their purpose was to mandate certain professionals to report suspected cases
of child abuse. It was an identification function. At that time, it was
believed that if a case of suspected child abuse was identified and funnelleg
into the existing system, appropriate relief would be provided. It was a
naive assumption.

In response, a second generation of reporting statutes and model laws
began to emerge.12 The focus of these new gtatutes was identification and
investigation. It was believed that if needs were clearly identified and
1f 1nvestigatory standards were clearly established existing agencies could
provide adequate and appropriate relief. "In a few years, that too, proved to
be an erroneous assumption. . .

In response to this second failure, a third generation of model lawsl3
and reporting statutes began to emerge. The focus of these third generation
statutes was identification, ipvestigation, and intervention. These statutes
began at least tangently to address the complex issues of intervention. They
began to address the needs of limited resources, limited expertise, lack of
coordination, the role of the .general public and a planning component. It is
these issues and thgse needs that are now in a period of flux in America.

THE MANDATORY REPORTING STATUTE.

Today, every state in America has enacted into law a mandrtory child
abuse reporting statute. Unfortunately, every state has enacted its own law.
As - a result, there is little ufiformity in the language between states. There
are, however, common cQncepts dnd a common format. At an absolute minimunm,
every state defines child abuse, identifies a group of individuals who are
mandated to report, identifies}&t least one state-wide agency to receive the
report, and provides immunity £xom civil and/or criminal liability if the
report is made in good faith.

A. DEFINITION
I g

Every state definec child :abuse to be a combination of one or more of the
following four elements: non-accidental physical injury, neglect, sexual
molestation, and mental injuryf' Today every state includes non-accidental
physical injury in their definition. Forty-seven states include the element
of neglect, forty-two states intlude the element of sexual molestation, and
thirty-two states include the element of mental injury. While non-accidental
physical_injury and sexual abuse may be clearly identified and specifically
definedf‘¥he elements of neglect and mental injury cannot. Neglect and men-
tal injury are much more Elose;y akin to acceptable standards of care and
support., -However, since America has never developed nor accepted such stan-
dards the actual parameters for neglect and mental injury are seriously
lacking. 15 4
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B. WHO REPORTS.

The fixst generation or reporting statutes singled out the physician
as the sole mandated reporter. It soon became apparent, however, that this
narrow mandate was shortsignted, Experience demonstrated that the physician
only had access to the child when the injuries had become gsevere. A more
prudent approach dictated an earlier identification of the abuse. As a result,
the base of mandated reporters has been substantially broadened in the last
two decades. Today, the focal point is individuals who have constant access
to young children and who can identify the inflicted injuries before they

become severe,

C. WHEN IS A REPORT MADE?

The actual diagnosis of child abuse can be a complex and difficult task.
In effect, it often requires the expertise of different professions. . Since
mandated reporters often lack this substantive expertise, a definitive diag-
nosis is not required before reporting. In every state, the obligation to
report arises when the mandated individual "has reasonable cause to guspect
or believe™ that a child has been injured. The actual diagnosis of child
abuse is made after an investigation has been completed.

D. TO WHOM AND HOW ARE REPORTS MADE.

Every state in America has identified at least one state-wide agency to
receive and investigate suspected cases of child abuse. In almost every
state that agency is the Department of Social Services. Almost every state
requires that the mandated individual make an immediate oral report and
forty-two states require that a written report be made within 48 hours of the
oral report. The purpose of the oral report is to permit the receiving agen-
cy to take immediate protective action if necessary. The purpose of the
written report is to provide a written record of the report and a foundation
for the invesfigation.

E. IMMUNITY.
In an effort to encourage reporting, every state has included an immuni-
ty provision in the reporting statute. These provisions simply provide

immunity from civil and criminal actions if the original report was made in
good faith.

F. PENALTY PROVISION.

A majority of states now provide a specific penalty for the failure
to make a required report. Penalty provisions like immunity provisions were
originally drafted with the intent of encouraging reports. Immunity provi-
sions were drafted to reassure hesitant reporters that they would not be
held liable for good faith reports. Penalty provision, on the other hand,
were drafted to insure hesitant reporters that they would be held liable if
they failed to report. Today 36 states provide a criminal penalty for a
failure to report, and five states provide a vehicle for civil suit for
failure to report. 16

’

BROADENING THE IMFACT AND THE SCOPE: THE INVESTIGATION.

As America's experience with reporting statutes grew, it soon became
apparent that a simple identification of abused children was not sufficient.
The identification mechanism increased statistics but statistics by them-
selves\had little impact on how a state would respond.

\
' A, INVESTIGATION.

The first generation of reporting statutes simply required that an in-
vestigation be made once a report was received. No guidelines were provided
for when, what, and how. Predictably, the results were tardy and tenuous at
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pest. As a result, almost every state has now developed specific guidelines
for child abuse investigations. At a minimum, these guidelines require that
the investigation be initiated immediately or promptly. They require a
determination of the nature, extent, and cause of the reported injury, the

name of the person responsible for such injuries, the names and conditions

of all other children in the same home, the condition of the home environment,
and the relationship between the child and his parents. Langiuage such as

this presumes that a thorough investigation can be mandated by statute. It
canhot. The availability of trained staff, in adequate numbers with sufficient
backup resources are all conditions precedent to a good investigation. 1In

mpst states they are lnck%ng.

B. PSYCHOLOGICAL/PSYCHIATRIC EVALUATIONS OF THE PAREMTS.

Psychiatric/psychological evaluations of the child parents have been
used rather routinely for the past ten years. These evaluations have been
ordered after a finding of abuse has been made and before a final disposition
is completed. Today, however, the reporting statute of seven states Epecifi-
cally permits a psychiatric/psychological evaluation of the parents before
any finding of abuse has been made. The language of provisions such as this
passively assumes that these examinations can be used tc determine culpability
as well as the best disposition alternative. 1In all likelihood such sweeping
provisions will be severely challenged by those who see it as & fishing
license to further intervene in the family.

C. MEDICAL EXAHINATION OF THE CHILD.

A number of states have ncw recognized the fact that a diagnosis of
child abuse is an arducus task, requiring diverse Bkills. These same states
have recognized that individual social workers are not resevoirs of such
skills. As a result, five states now make provision in the reporting statute
for a complete medical examination of the child with or without the parents
permission. ~This medical examination, coupled with the expertise of the
gocial worker should providé for a much more accurate diagnosis.

D. COLOR PHOTOGRAPHS AND X~-RAYS.

.

In orde} to facilitate the investigation and preserve evidence, eighteen
states now make provisions for the taking of color photographs and x-rays
with or without the parents approval.

E. STATE-WIDE CENTRAL REGISTRY.17

It is well documented that child abuse is a pattern of behavior. It
continues over a period of time and damage increases proportionately. It
is also commonly recognized that many abusive parents doctor shop ané hos-
pital shop. They take the child to a different doctor of a different hos-
pital with each injury. As 2 result the attending physician only develops a
one dimensional picture of 'the child that he or she is examining. If, how-
ever, the physician had access to data indicating other injuries over a
period of time, he might be :able to see this pattern of child abuse begin to
emerge. A central registry is a repository of past reports of suspected
child abuse. -

It is believed that a central registry which is properly conceived and
properly structured can serve four functions. One, it can provide statistics,
Two, it can provide raw data for research purposes. Three, it can be used as
a diagnostic tool. Four, it can be used to measure the effectiveness of an
agencydealing with child abuse. These beliefs have proven to be so per-
vasive that 40 states have now created central registries by statute and
another wix states have created central registries by administrative fiat.

F. TEMPORARY PROTECTIVE CUSTODY.

In cases of child abuse it is often necessary to assume temporary custody

A\ Arthur D. Little, Inc.



of a child believed to have been abused. The reasons are three-fold. One:
there is often a need to remcve the child from his home before further damage
can be inflicted. Two: there is cften a need to retain a child in a hospital
setting because there is a strong possibility that further damage will be
inflicted if the child is returned to his home, Three: the child is5 in need
of additional medical care and there is a real possibility that the parents
will not return the child.

Consequently, 28 states have enacted provisions within their reporting
statute which allow professionals ~ doctors, hospital administrators, social
workers, police officers - to assume temporary protective custody without
parental permission and without the consent of the court,

G. THE CHILD PROTECTION TEAM.18

When the investigation has been completed, the investigatory data must
be analyzed and three issues must be resolved. One: has this child been
abused (diagnosis)? Two: What are the chances for successful treatment
(prognosis)? Three: What treatment ought to be offered (treatment plan)?

These are complex, eclectic issues to resolve. At a minimum they re-
quire a basic understanding of medical pathology, psychiatry, social work and
legalese. It is unrealistic to expect any one individual to have substantive
expertise in all of these fields. In almost every state, however, it is a
single social worker who must complete the investigation, analyze the data,
and resolve these difficult issues. An obvious solution to the dilemma would
seem to be to create a pool of necessary expertise,.

These pools of expertise are called multi-~disciplinary child protection
teams or in short, child protection teams. Ten states in America have
created these child protection teams by statute to help resolve the complex
issues involved in child abuse.

TINKERING WITH THE MOST COMPLEX COMPONENT: INTERVENTION.

When the investigation has been completed, when the data has been
analyzed and when the issues of diagnosis, prognosis, and treatment are
resolved, it is necessary to implement the treatment plan. The actual im-
plementation of the treatment plan is referred to as intervention. Inter-
vention in America can take two forms. It can be a volhntarz agreement
between the parents and the Department of Social Services or it can be
involuntary - initiated and monitored through the juvenile court. At this
final stage there are two potential problems. One, if it is necessary to
utilize the courts to implement the treatment plan the case often proves
difficult to establish.  Two, in most communities treatment programs and
services simply do not exist.

The problems which surround the issues of intervention are by far the
most complex to resolve. States, in their efforts to impact intervention
have tentatively approached the problem from three different directions.

1. MAKING THE CASE EASIER TO PROVE.

Child abuse is & difficult case to prove. It is difficult because it
takes place in the family home behind closed doors, there are no eyewitnesses
willing to testify, data which is relevant is difficult to collect, and the
burden of proof is high,

~

Fivp states have therefore drafted a portion of their statutes in such
a way as:to make a case ‘of child abuse in the juvenile courts easier to
establish. These statutes simply regquire that evidence of a non-accidentail
injury to a child be provided. They do not require a showing of who did what
to whom. If a non~accidental injury is established with the requisite burden
of proof, the burden of going forward then shifts to the parents. - It then
becomes the parent's responsibility to provide a reasonable explanation for
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the injuries in question. '1f they cannot, the evidence which has been pre-
cented is deemed sufficient' for a finding of abuse.

2. PROTECTING THE;CHILD'S INTEREST: THE GUARDIAN AD LITEM.19

No one would question the fact that a child's safety and interests
not jeopardized ip a case of child abuse. Until recently, however, a chilad
suspected of being abused was not provided with any form of representation
if the case proceeded into.court.

Recognizing the fact that a child's interests vere not adequately
represented in cases of child abuse, some states in 1971 began to appoint a
guardian ad litem to represent those interests. A guardian ad litem is
simply a guardian appointed by the court to protect the child's short and
long range interests. Although there is no requirement that the guardian ad
litem be an attorney, almost every guardian ad litem who is appointed in

Amerjca is an attorney.

Today, 26 states require the appointment of a guardian ad litem to
represent the child's interests in a case of child abuse.

3. GETTING BETTER MILEAGE OUT OF CURRENT RESOURCES.

The single largest problem today in America in the field of child abuse
is the lack of treatment services for the abused child and his family. It is
a problem destined to become more severe over the next decade. Resources
which are scarce now will be stretched to the breaking point. Americans
are only now beginning to accept the fact that the state and federal govern-
ments can not continually increase their allocations for child abuse.

A few of the more progressive states have therefore begun to grapple
with the issue of a large and increasing problem, and in some cases, shrink-
ing resources. These states have attempted to avoid the duplication of
scarce resources by making the system more efficient. These states attempt
to combine the resources and expertise of different agencies. Sixteen states
now require cooperation and coordination between agencies dealing with the
problem of child abuse, five states require a comprehensive plan for child
abuse activities within the state, and five states have created state-wide
counsels to oversee child abuse activities.

Cooperation, coordination and planning, alas, are much easier to draft
into {egislation than they:are to operationalize.

-

CONCLUSION. ’

The child abuse system in America may be characterized as a reactive
system and a reactive process. The problem was formerly identified in 1962,
Two years later the first mandatory reporting statute became law. Eight
years later every state in America had enacted a mandatory reporting
statute. The purpose of this first generation of reporting statutes was
identification. The result-can only be classified as being eminently
successful. Unfortunately, as the number of identified and reported cases
increased, the state's ability to investigate each case decreased. Con-
sequently a second generaﬁ%on of reporting statute emerged which focussed
on a state's responsibility to make a thorough and immediate investigatien.
The identification function, gasping for breath, continued to lunge forward
and upward. States, now seeing the breadth of the problem and the staggering
numbers involved, attempted to alter their legislation in order to absorb
the ti&e. A third generation of reporting statutes - still reacting to the
problem - was born. The birth might better be described as a stillbirt}h.
The effort was dead before it could gasp its first breath.

The problem of child abuse in America might best be described as the

following: .
"Every year one and a half to two percent of our children are
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reported as suspected victims of child abuse. While social agencies
are working to help this years two percent, they are still trying
to figure out what to do with last years two percent and are plead-
ing with legislators for more money to deal with next years two
percent, The problems of abuse and neglect accumulate at the rate
of one and a half to two percent more children each year,"2

The current child abuse system in America is destined to failure. As
the identification process becomes nore efficient and more thorough, the
system will overload and short. Treatment services which are already
functioning at capacity will sink. Slowly at first then rapidly.

America if it is to be successful in dealing with the problems of child
abuse must develop a new and different perspective, The perspective is
prevention., To do anything less is to worship at the alter of futility.
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PROVING CHILD MALTREATMENT

In any child abuse and/or neglect hearing, reference to the state's
statute i1s absolutely essential. Not only is the statute the source
of the definition of child abuse and neglect, but it also provides
the gquidelines, or criteria, of "how mich proof™ or "how much infor-
mation®™ is necessary to persuade the court that the child is in need

of protection.

Although standards of proof and rules of evidence apply to all types
of child abuse and neglect hearings, they are most stringently applied

in the adjudicatory hearing,

STANDARD OF PROOF*

The burden of proof in any child abuse or neglect hearing is élways
on the petitioner. The standard of proof varies from jurisdiction
to jurisdiction and varles depending on the type of hearing.

In general there are three standards of proof: beyond a reasonable
doubt, clear and convincing evidence, and preponderance of the

evidence.

Exhibit II on the following page depicts the use of various standaxrds
of proof. The highest standard of proof required in United States
courts is bgyond a reasonable doubt which is applied in criminal pro-
ceedings and in all juvenile delinguency proceedings that could result
in incarceration. The beyond a reasonable doubt test requires that
the evidence point to one conclusion; it leaves no reasonable doubt

about that conclusion.

The standard of proof in child abuse and neglect hearings (normally

the adjudicatory hearing) is usually either clear and convincing evi-
dence (the intermediate test) or preponderance of the evidence (the test
noxmally applied in civil proceedings); in rare cases, hovever, the
beyond a reasonable doubt standard may be applied. Some states require
the clear and convincing test which means “fully convincing or more

than the majqrity of the evidence points to ciie conclusion.™ Other
states provide that in abuse and neglect hearings the standard of proof
is the preponderance of the evidence, which means that after all the
evidence has been weighed, the outcome will be in favor of the side

that has presented the most convincing evidence.

*Based on material developed by B.A. Caulfield, The Legal Aspects of
Protective Services for Abused and Neglected Children, U.S. Depart-

ment of Health, Educatfon, and Welfare, 1978.
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EXHIBIT I1I

STANDARDS OF PROOF

Type of Hearing
Standard of Delinquency Child Abuse Adult
Proof Hearing or Neglect Criminal
Peyond a
Reasonable
Doubt x x® x
Clear and x
Convincing ( some
Evidence states)
Preponderance X
of the { some
Evidence states)

A

*Applies in only one state
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The best Interests of the child normally applies to custody deter-
minations in separation or divorce proceedings. It is not a
standard of proof, but rather a criterion for judicial disposition.
It is used in the dispositional hearing afier there has been a
finding of abuse/neglect, as a basis for determining appropriate
court orders; it is sometimes applied in the adjudicatory hearing.
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Types of Dispositions*

There are & number of possible dispositions in cases of child
abuse and neglect, The various dispositional alternatives

and their implications are included in the following discussion.
It is important to remember that dispositional alternatives vary
from state to state.,

*Adapted from material written by Sue Schleifer Levy for: The
Abused and Neglected Child: Multidisciplinary Court Practice.
New York: Practicing Law Institute, 1978.
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Dismissal

If there is insufficient evidence to make a finding of child abuse
or neglect which would justify legal remedies, the case may be
dismissed. This may occur at any of the following stages in the
legal process: prior to filing a petition, through informal agree-
ment; at the fact-finding hearing, for ‘failure to prove the allega-
tions of the petition; or even after a finding of abuse or neglect
has been made, if the situation has been rectified so that the

child is no longer in any danger.
Adjournment in Contemplation of Dismissal*

In some jurisdictions, the case may be adjourned prior to the ad-
judicatory hearing or upon fact-finding. In those states where
this alternative is avallable, the court may defer making a find-
ing of fact, if parties consent to a specified court order. The
court then imposes conditions which must be met within a specific
time. During this tir~, the probation department or CPS super=
vises the family®s pa :.icipation in the treatment program and
reports to the court on the family's progress.

If the problems have been remedied according to the court order
and within the time set by the court, the case is dismissed. If,
on the other hand, there is a failure to observe the order, the
court can make a finding of fact without a full fact-finding hear-
ing. There must, however, be a hearing on the failure to conform
to the terms of the agreement. If the probation officer's report
of failure to comply with the conditions is sustained, the court
may proceed to a dispositional hearing as though a full fact-
finding hearing had been held.

It is important to remember that the adjournment in contemplation
of dismissal is a contractual arrangement which raises the ques-
tion of the adequacy of the parents' due process rights.

Suspended Judgment

Some states permit suspension of judgment after presentation of
evidence in an adjudicatory hearing, either before or after the
finding of fact. The court orders conditions which must be met
within a specified time, usually six months to one year. During
this time, the family is subject to informal supervision by a

*For detailed information regarding this alternative, readers
are referred to the New York State Family Court Act.
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probation department or CPS, and the terms of the court order are
subject to review. Based on its review, the court may decide to

extend the time limitations.

If the parents have complied with the conditions in the order, the
case 1g dismissed at the designated time. However, if the parents
fail to comply with the order, a hearing is usuvally held; if
noncompliance is proved, the court may revoke the suspension and
issue an order based on the evidence presented at the adjudicatory

hearing.
Order of Protection

An order of protection permits the child to live with his or her
natural parents, with a relative, or with some other person under
the protective supervision of an authorized agency such as a pro-
bation department’'or CPS. The supervision focuses on the protec-
tion of the child; it ensures that the caretaker abides by the

provisions of the oxder.

The order.specifies well-defined terms and conditions which must
be observed for a designated time in order for the child to remain
in the home. State statutes may provide for extension of that
period. Fallure to comply with the terms and conditlons of the
order may result in revocation after a hearing.

Orders of protection may be used alone or in conjunction with any
other disposition. Typically, an order of protection would require

a parent to:

® refrain from any conduct that is detrimental
to the child(ren)

o refrain from any conduct that would make the
home an improper place for the child

o give adequate attention to the care of the
home

o comply with visitation terms if the child
has been removed from the home

] comply with the treatment plan.
The actual order of protection is the base power or authority of

the juvenile court; the court has wide discretionary power as to
how it 1s used. If the order is violated, a hearing is held, at
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which point the parents may be held in contempt of court and a
fine or imprisonment may be imposed. However, the court 1s

more likely to redraft the order or, if warranted, to remove the
child(ren) from the parents' custody.

Placement

Placement involves the removal of a child from his or her parents
or caretaker. This disposition is usually imposed if all other
less drastic alternatives have been exhausted. The court may
declde where the child is to be placed, or it may give custody of
the child to a public or private agency which in turn will place
the child. Possible placements include relatives or friends of the
family, foster homes, group homes and institutilons.

Rppropriate placement orders are time-limited, and specific con-
ditions necessary for the return of the child are outlined. The
time limitation may be extended by the court; however, in most
states the juvenile court's jurisdiction ends upon the child's

eighteenth birthday..

"Termination of Parental Rights

In many states, the.juvenile court has the authority to sever all
legal ties that bind a child and parent, thus freeing the child
for adoption. Some states provide for termination of parental
rights at the dispositional stage of a child abuse/neglect case.
However, most states require that a termination proceeding be a
separate cause of action. The criteria for filing a petition and
the standard of proof are different from those required by the
child abuse and neglect statute. The basis of determination of
parental rights ranges from "unfitness of the parent(s)" to "the
best interests of the child"; however, the standard of proof
required varies from state to state. ‘

The following are some of the grounds specified in state stat~
utes which permit termination of parental rights.

o The child has been abandoned.

o The parent(s) exhibit(s) significant abuse of
drugs/alcohol.

e The parent(s) is(are) mentally ill or mentally
retarded.

e The child has suffered repeated maltreatment.
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® The child has been in foster care for a specific
length of time and the parents have failed to
work with the placement agency or to plan for
the return of the child.

Termination of parental rights may be ordered in some cases where it
has been determined that the parents are not and are unlikely ever

to be able to adequately care for the child and that the best interests
of the child are felt to be served by adoption. ’

RIGHT TO APPEAL¥*

Althouch appeal procedures vary from state to state, generally an
appeal may be rade from either the adjudicatory or dispositional

hearing. Any party has the right to appeal to a higher court for
review of the lower court's decision and actions. Where juvenile
courts do not keep a record of the proceedings, the first appeal
would normally be made to the state trial court; this appeal is
de novo. A true de novo hearing involves a rehearing of the evi-
dence and testimony of witnesses.

The state trial court will keep a record of the proceedings which
will be forwarded to the appellate court. Any disputes concerning
the admissibility of evidence in the juvenile court hearing are
resolved in the trial court.

If the trial court makes a finding of abuse/neglect, the decision
may be appealed directly to a state appellate court. This appeal
is not generally de novo; that is, the appellate court will not
rehear evidence or testimony or make a finding of fact. BAppellate
courts review the record of the proceedings (court transcripts)e.
Then the appeals court has a number of alternatives.

° It may uphold or affirm the juvenile court action.

o It may reverse the juvenile court decision and re-
turn the case.

] It can remand the case to the juvenile court for
a rehearing. This may occur if there was a vio-
lation of due process, an error in procedure or
improper acceptance or rejection of evidence.

*Some of this material was adapted from B.A. Caulfield, The Legal
Aspects of Protective Services for Abused and Neglected Children.
U.S. Department of Health, Education ‘and Welfare, 1978.
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The appellate court's review of the transcripts can also be appealed
to the state's highest court.

PERIODIC REVIEWS

Im rmost states, periodic reviews are an integral part of the juvenile
court hearing process. When a child has bzen declared dependent,

the juvenile court retains jurisdiction until the child recaches
adulthood or until the dipendency status is terminated by the court,.
Thug, Iin crder to mrasure the progress of a case and déeterinine the
neced to rowdify a previous order, the juvenile court will hold pericdic
hecarings to review the case.
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