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EXECUTIVE SUMMARY

Within the last year, the Institute for Ratiornal Public Policy, Inc. released a report prepared for
the Arizona Legislative Council which argued heavily against the state’s mandatory sentencing
statutes based on statistical evidence concerning the issue of sentence equity. Subsequently,
the Arizona Prosecuting Attorney’s Advisory Council released a report prepared by Dr. Michael
Block which supported the existing statutes on the grounds of rationality, and particularly with
regard to what was viewed as an appropriate use of existing prison space.

in neither case did these studies systematically address the issue of the impact of mandatory
sentencing on prison population. To make informed decisions concerning the possible
reworking of the state’s criminal statutes, it is vitally important that the Legislature
understand the implications of mandatory sentencing from a fiscal perspective. Certainly
there are a number of other issues, such as sentencing equity and public safety, which must
be considered in any reasoned approach to criminal code revision. Nonetheless, the sheer
impact in terms of numbers and costs is a critical consideration during a period of marked
fiscal austerity, such as that facing the state of Arizona at the present time.

The Department’s analysis of sentencing and corrections data, and particularly of the
mandatory sentencing statutes and their implementation over the last 13 years, indicates the
following:

¢ What is the Average Prison Term in Arizona?

Instead of a 2-year cycle of admissions and releases associated with a presumed
average 2-year stay in prison (based on analyses of release data alone), in reality
the Arizona prison system is working on a 5-year cycle in which a typical
committed offender can expect to do 5.1 years prior to release. Our findings
indicate that the longer cycle is due to mandatory sentencing and that as a result
Arizona ranks high nationally in the extent of punitiveness for those imprisoned
for felonies. (Note: All averages are means rather than medians.)

¢ How Does Arizona Compare with the Nation as a Whole?

While the average prison sentence in Arizona (6.4 years) is virtually identical to
the national average of 6.3 years, Arizona inmates can expect to serve a much
higher percentage of the sentence given than inmates do nationally. In Arizona
the average expected percentage of the sentence to be served prior to release
is 74.6%, resulting in an average expected length of stay of 4.7 years.
Nationally, inmates serve an average of 31.6% of their imposed sentences prior
to release, which results in a national average expected length of stay of 2.0
vears. (Note: The national figures quoted, from a study by the Bureau of
Justice Statistics, exclude life and death sentences, while the Arizona figures
exclude Class 1 felonies [most life and death sentences], felony DWI, and Shock
Incarceration. With Class 1 felonies included, the average sentence in Arizona
comes to 6.9 years and the average expected length of stay 5.1 years.)
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Are Arizona Inmates Serving More Time under the New Criminal Code?

Analyses of historical data on time served for releases indicate that, for most
categories of criminal offenses, inmates are serving significantly more time under the
new criminal code than under the old code. For example, inmates sentenced for
burglary or robbery are now serving roughly twice what they served under the old
code, while those sentenced for homicide, sexual assault or aggravated assault are
serving roughly half again as much time under the new code. These increases in time
served appear to be associated primarily with the longer prison terms drawing from
the mandatory sentencing statutes.

Which Types of Offenders are Targeted by Mandatory Sentencing?

In all, there are 29 separate statutes under the new criminal code providing
mandatory penalties of one form or another in Arizona. In some cases, these
statutes no longer appear in the criminal code, but the Arizona prison system still
houses inmates sentenced under these older statutes. The most frequently
applied are those established pursuant to the following statutes:

¢ Dangerous and Repetitive Offenders (A.R.S. § 13-604)

¢ Dangerous Crimes Against Children (A.R.S. § 13-604.01)

4 Offenses Committed while Released from Confinement (A.R.S, § 13-604.02)
# First Degree Murder (A.R.S. § 13-703)

4 Second Degree Murder (A.R.S. § 13-710)

4 Sexual Assault (A.R.S, § 13-1406)

4 Trafficking in Marijuana - 8 Ibs. or More (A.R.S § 13- 3405)

¢ Trafficking in Dangerous Drugs (A.R.S. § 13-3407)

4 Trafficking in Narcotic Drugs (A.R.S. § 13-3408)

4 Felony DWI/DUI (A.R.S. § 28-692),

Overall, mandatory sentencing targets the following categories:

¢ Violent offenders
¢ Sex offenders

4 Repeat offenders
¢ Drug traffickers
¢ Drunken drivers
¢ Escapees

Do Any First Offense Property Offeniders Receive Mandatory Sentences?

Excluding drunken drivers, who account for 36.2% of mandatory sentences imposed
by the court (the mandatory penalty for which is relatively insignificant), the
remaining group of felons subjected to the mandatory sentencing statutes consists
of 23.1% violent offenders, 16.0% sex offenders, 43.3% repeat offenders, 16.2%
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drug traffickers and 1.4% escapees. Notwithstanding the issue of "Hannah Priors,”
the Department’s analysis indicates that there are no first offense property offenders
subjected to mandatory sentencing in Arizona!l Thus mandatory sentencing targets,
in most cases, the most serious crimes and criminal bahaviors. However, it should
be noted that, according to the two previous studies of the criminal code, mandatory
sentences are applied in only a small percentage of cases in which the offender is
potentially "exposed” to such a penalty., Thus the issue arises as to how the
mandatory sentences are actually applied and whether or not that application is
consistent.

¢ How Does NMandatory Sentencing Work?

Mandatory sentencing statutes exact "enhancements” to the normal penalty
structure of the new code in three separate ways, or any combination thereof:

1) Statutes which allow or require longer maximum sentences than would
apply to the "run-of-the-mill" offender convicted of a given class of felony
(e.q., 2 to 5 years with a presumptive sentence of 4 years for a Class 4
felony).

2) Statutes which require that a higher than average percentage of the
sentence be served prior to release eligibility, typically either two-thirds or
100%.

3) Statutes which require that the sentence imposed be consecutive to any
other sentence imposed by the court.

The Department’s analysis indicates that in most cases of mandatory sentencing
two or more of the three types apply and that the combined influence resuits in
much longer expected prison terms for offenders sentenced under one of these
statutes than similar offenders sentenced outside the mandatory sentencing
structure,

¢ How Many Active Inmates are Serving Mandatory Sentences?

As of June 30, 1991, there were 7,914 inmates in the Arizona prison system
serving mandatory sentences, 7,824 of whom were serving mandatories under
the new criminal code {90 under the old code). The 7,814 inmates serving
mandatory sentences constituted 52.2% of the active prison population of
15,150 as of June 30.

Of the 7,824 with new code mandatories, 545 were Class 1 felons and 637 had
the DWI mandatory only. This leaves 6,642 or 43.8% of the total population
constituting Class 2 through 6 felons serving mandatory sentences other than
the six-month minimum required for conviction of felony DWI.



A.D.C. | Mandatory Sentencing Study

4 What is the Impact of Mandatory Sentencing on Prison Terms?

Excluding Class 1 felons, DWI offenders, and those placed in the Shock
Incarceration program, a typical inmate sentenced to the Department of
Corrections with a mandatory sentence can expect to do 2.7 times as much time
to release as a comparable offender not sentenced under a mandatory provision.
Specifically, those offenders sentenced with a mandatory can expect to do an
average of 10.1 years to release, or 6.4 years more than the 3.7-year average
that would be expected without the mandatory penalties. Asis, (other) inmates
sentenced without a mandatory can expect to do an average of 2.5 years.

4 What Portion of Prison Bedspace Usage is Due to Mandatory Sentencing?

During any given time frame, the prison sentences imposed by the court resuit
in an expected total number of "bed-years" of time to be served by those
committed. Our resuits indicate that 32.6% of the total bed-year investment of
sentences imposed during the three-year period FY 1989-91 can be attributed
solely to mandatory sentencing.

4 How Much Does Mandatory Sentencing Inflate Prison Cost?

The 32.6% figure given above is equivalent to a 48.3% inflation in the bed-year
investment above what would have accrued absent mandatory sentencing. In other
words, under current sentencing practices, with the current profile of committed
offenders, and with a continuation of mandatory sentencing, the total cost of state-
level incarceration in Arizona will be 48.3% higher in the long term than it would be
absent mandatory sentencing. (Note: This estimate ignores the possible inflation in
time served for DWI and Class 1 felonies carrying mandatory penalties, as well as the
impact of mandatory sentencing on the number and type of commitments coming
from the courts. Inflationary influences could well be arising in these areas also, but
insufficient data are available to develop estimates.)

¢ Has Mandatory Sentencing Reached Its Full Level of Impact?

Because of the longer lengths of mandatory sentences, insufficient time has
passed since enactment of the new code and of the mandatory sentencing
statutes for mandatory sentencing to have reached its full level of impact on
prison population. For example, the average expected prison term for Class 2
felons with mandatory sentences is 17.5 years, yet it has only been 13 years
since enactment of the new code. We cannot expect to reach a relative leveling-
off in terms of impact on prison population growth until sometime in the next
decade.
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4 How About the Impact of the New Law Prohibiting Good Time Credits?

Finally, our analysis of the impact of mandatory sentencing is based almost
totally on data concerning offenses committed prior to the effective date
(September 27, 1990) of the new law prohibiting the earning of good time
credits by inmates serving mandatory sentences. The impact of this law, which
has not yet been adequately estimated, will extend above and beyond the level
of impact discussed in this report.

¢ What Can be Expected if Nothing is Done to Counter Mandatory Sentencing?

As of January 1, 1992 there were officially 14,994 beds available to house
15,464 inmates in Arizona. Of the population of 15,464, 3,866 inmates, or
25.0% of the total, were estimated to be in prison solely because of the
longer terms associated with mandatory sentencing. Unless counter-
measuras are taken, the Department projects that the prison population will

- grow by approximately 6,000 inmates, to 21,464, by January 1, 1997. At
that time, approximately 6,911 inmates, or 32.2% of the population, will be
in prison for no other reason than mandatory sentencing. Accordingly, of the
6,470 additional beds required by that date to house the projected
population, 3,045 must be provided solely to accommodate the state’s
current policy on mandatory sentencing.



INTRODUCTION

The purpose of this report from the Department of Corrections is to present the results of the
Department’s year-long study of the state’s mandatory sentencing statutes. Specifically, the
goal of the study was to provide reliable data concerning mandatory sentencing in Arizona and
to systematically address the issue of the impact of mandatory sentencing on prison
population. The present study complements the two other studies of the criminal code
completed during the present calendar year, namely the "Arizona Criminal Code and
Corrections Study" undertaken by the Institute for Rational Public Policy, Inc. (the Knapp
study), and the "Felony Sentencing Study" completed by Dr. Michael Block for the Arizona
Prosecuting Attorneys’ Advisory Council (the Block study).

The emphasis of the Department’s study contrasts markedly with that of the other two
studies. While the Department has been concerned primarily with the question of impact on
prison population, a quantitative issue, the other two studies were more concerned with
qualitative issues. In the case of the Knapp study, the primary issue was the use (or abuse)
of prosecutorial discretion in selectively applying the mandatory sentencing statutes. This
issue certainly has quantitative ramifications. However, the primary emphasis of that study
was qualitative. In the case of the Block study, the main issue concerned the use of prison
space and whether or not significant amounts of space were being used to house less serious
offenders. Again, despite quantitative overtones, that issue was and is primarily qualitative.

The Knapp study concluded that the selective application of mandatory sentences by
prosecutors has caused a marked inequity in the lengths of prison terms awarded to similar
offenders and that the implementation of a sentencing guidelines system would help alleviate
this problem. In contrast, the Block study concluded that mandatory sentencing has not
caused the build-up of a significant number of "first-time property offenders" in the prison
population. In light of this and other results showing that the "space-hogs" in the Arizona
prison system are primarily longer term, more serious offenders, the Block study concluded
that the state’s sentencing statutes are working appropriately.

The focus of the Department’s study, on the other hand, is simply to present the facts on
mandatory sentencing in as much meaningful detail as possible to allow an objective
assessment of the long-term consequences of maintaining the mandatory sentencing policy
in Arizona.

Vi
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OVERVIEW OF MANDATORY SENTENCING IN ARIZONA

The new criminal code, which took effect on October 1, 1978, provides a "presumptive
determinate" sentencing system which is in a sense a hybrid of determinate and indeterminate
sentencing. The penalty structure tends toward determinacy in the sense that penalties are
in large measure established directly by statute. The determinacy is "presumptive"” in that
ranges are provided around a typical or presumptive sentence for any given class and/or
category of felony. The sentencing range allows judges the opportunity to apply aggravating
and mitigating circumstances in arriving at an appropriate sentence for any given offender.

Indeterminacy enters into the picture in the sense that discretionary release at the "back-end"
of the system exists in a variety of forms, including parole, work furlough, home arrest,
provisional release, and temporary release. The system is distinguished also by an array of
mandatory sentence provisions which amount to "exceptions” to the normal presumptive
sentencing structure or that provide harsher than normal penalties for selected or "special”
categories of offenders. Many of the mandatory penalties were, in fact, added to the code
in the intervening 13 years since 1978. For example, the Dangerous Crimes Against Children
provision (A.R.S. §13-604.01) took effect on May 16, 1985.

The mandatory penalties, by their very nature, limit the discretion of judges, and to an extent
prosecutors, in the selection of appropriate punishments. In this sense, the "mandatories,"
as we will frequently refer to them, enhance and extend the basic determinacy of the
sentencing structure in Arizona, and hence limit the range of sentencing outcomes possible
under the new code. Thus, the mandatories, at least theoretically, shift decisions concerning
penalties even more toward the Legislature and away from criminal justice practitioners.
Nonetheless, charges have been made that the mandatories provide powerful plea bargaining
tools which effectively place sentencing decisions in the hands of the prosecutors rather than
the judges or the Legislature.

As noted in both the Knapp and Block studies, mandatory penalties, although frequently
threatened, are infrequently applied. To quote from the Department’s commentary on the
Knapp report:

The study examined sentencing patterns for 15,720 felons sentenced in Arizona
Superior Court during the period from July 1, 1989 to June 30, 1990, Study
findings indicate that although 8,920 offenders were eligible for a mandatory
sentence (56.7%), only approximately 4,800 (53.8% of eligibles) were initially so-
charged by prosecutors. Further, of those 4,800 who were charged with an
"enhancement”, just 1,297 or 27.0% were actually convicted under one of these
provisions. Qverall, just 14.5% of those who were eligible for a mandatory penaity
actually received one.

While the Knapp report failed to properly identify many categories of mandatory sentences,
and in fact underestimated the impact of mandatory sentencing, the fact remains that
mandatory penaities are infrequently applied to those who are eligible to receive them.
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Despite the infrequent application, however, when a mandatory is applied, the penalty is
usually a harsh one, and typically far exceeds the range of penalties available outside the
mandatory sentencing "toolbox."” As a rasult, large-order differences in sentence length and
time served in prison exist for similar offenders, subject purely to the differential application
of these statutes. Due to these differences, mandatory sentencing has caused a buildup of
longer term offenders in the prison system, and all indications are that this trend will continue
for some years to come. In spite of the fact that only 14.5% of those eligible for a mandatory
penalty actually receive one, over 50% of active inmates are now serving mandatory
sentences.

What is Mandatory Sentencing?

In discussing mandatory sentencing, it is important to understand precisely what constitutes
a "mandatory” sentence. Generically, the term "mandatory,” when applied to sentencing,
would seem to imply the lack (or limitation) of discretion on the part of the sentencing judge
in terms of the choice of sentencing options. Thus, any statute which explicitly mandates
incarceration would appear to fall in this category. In addition, the term mandatory would
seem to apply also in cases where "enhanced" penalties are required by statute in select
circumstances. In other words, the term mandatory applies in cases where the Legislature
has "selectively" targeted certain categories of offenders for harsher sentencing.

In reviewing existing statutes, it would appear that mandatory sentences may be categorized
as follows: ’

¢ Statutes which mandate incarceration such as the Dangerous and Repetitive
Offender law, the felony DWI law, and the Dangerous Crimes Against Children
law (first degres).

¢ Statutes which set a higher range of penalties than those which apply to the
"run-of-the-mill" offender convicted of a given class of felony (e.g., 2 to 5 years
with a presumptive sentence of 4 years for a Class 4 felony). Again, the
Dangerous and Repetitive Offender law and the Dangerous Crimes Against
Children law are of this type.

4 Statutes which require that a minimum sentence be served prior to release,
either in absolute terms as in the case of the six-month minimum for felony DWI,
or in percentage terms such as the two-thirds and flat term laws.

4 Statutes which require that the sentence imposed be consecutive rather than
concurrent to any other sentence imposed by the court.

Technically speaking, virtually all offenders committed to the Department of Corrections
receive mandatory sentences in the sense that A.R.S. & 41-1604.06.D requires that any
inmate serve one-half of his or her sentence prior to parole eligibility. However, due to the
work furlough (A.R.S. §31-233.C) and early parole (A.R.S. § 31-233.J) statutes, certain
classes of offenders are eligible for release prior to serving one-half of the maximum sentence.
For this reason, and because a minimum of one-half the imposed sentence is not viewed as

2
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an exception to the basic penalty structure of the code, offenders in the Non-Dangerous/Non-
Repetitive category according to A.R.S. § 13-604 are not normally viewed as carrying
mandatory sentences unless some other statute applies.

In addition, it has become common practice to include all Dangerous and Repetitive Offenders
per A.R.S. § 13-604 under the mandatory sentencing umbrella despite the fact that the
enhanced penalties in these cases are built directly into the basic penaity structure of the code
in its original form. Perhaps this is because prosecutors are not enforcing this statute in most
cases. In this light, the relative norm from which we measure the notion of "enhancement”
is the penalty structure for the Non-Dangerous/Non-Repetitive Offender carrying no other
mandatory penalty. This penalty structure, which is established pursuant to A.R.S. § 13-
701/702 and A.R.S. § 41-1406.06.D, requires that the offender serve one-half the maximum
sentence prior to release eligibility, unless eligible for work furlough or early parole, and sets
a range of penalties (sentences in years) for the judge as follows:

CLASS MINIMUM PRESUMPTIVE MAXIMUM
2 5.25 7.00 14.00
3 3.75 .5.00 10.00
4 2.00 4.00 5.00
5 1.00 2.00 2.50
6 0.75 1.50 1.87

Pursuant to A.R.S. § 13-702.C the lower and upper extremes of the sentencing range may
be used only if mitigating or aggravating factors are established by the court. Accumulated
evidence indicates that in the case of the Non-Dangerous/Non-Repetitive Offender, the
presumptive sentence is given in most cases. Thus, for most inmates not carrying mandatory
sentences, the sentence imposed is the presumptive and from 50% to 100% of this sentence
must be served prior to release. Statistical data on releases indicate that inmates without
mandatory sentences serve on the average 63.3% of the maximum sentence prior to release.
In this light, the following ranges indicate the normal span that penalties {(expected time to be
served) can take in Arizona for inmates not carrying mandatory sentences:

CLASS MINIMUM TERM EXPECTED TERM MAXIMUM TERM
2 3.50 4.43 7.00
3 2.50 3.16 5.00
4 2.00 2.53 4.00
5 1.00 1.27 2.00
6 0.75 0.95 1.50
3
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Time Served without Mandatory Sentencing

As the major focus of this report concerns the impact of mandatory sentencing on global
punishment levels, including average sentence length and time served in prison, as well as the
impact on prison population, it is instructive to simulate (in rough terms) what sentencing
results might look like under the non-mandatory sentencing scenario outlined in the table
immediately above. For this purpose, we make use of findings from the present study which
indicate the following distribution of felony classes among offenders committed to the
Department during the period FY 1989-81 (excluding DW! commitments and placements in
the Shock Incarceration programy):

CLASS 1 2 | 3 4 5 | 6 I

% 1.6% 16.1% 29.4% 23.0% 8.7% 21.1%

Given this percentage distribution of new commitments, and the minimum, expected and
maximum terms by class from the preceding table, it is straightforward to calculate an
average minimum term of 2.0 years, an average expected term of 2.6 years, and an average
maximum term of 4.1 years.

Given the percentage distribution of felony classes of offenders committed to the
Department of Corrections during the period FY 1989-91, if sentencing was subject
solely to non-mandatory terms, the average committed offender (Class 2 through 6)
could expect to do 2.6 years on a 4-year sentence. The 2.6-year average term would
constitute a 30% longer average term for Arizona than the 2-year average term in prison
found to hold nationally by a Bureau of Justice Statistics study concerning sentencing
activity during 1988.* Note: These are rough estimates only.

The estimates of average sentence length and time served in Arizona prisons assume no
mandatory sentencing and hence underestimate actual averages under current statutes. They
also fail to take into ‘account the fact that sentences sometimes run consecutively, which
would result in higher averages than those given above. A major focus of the remaining
portion of this report will be to develop a true estimate of actual average time served and to
determine how much of that average is due to mandatory sentencing.

The referenced BJS study found that a total of 667,000 persons were convicted of a felony
offense in State courts in 1988, including 15% for a violent felony, 29% for burglary or
larceny, 17% for drug trafficking, and 39% for other offenses. The study also found that
naticnally, 44 % of convicted felons were sentenced to state prisons, that the average (mean)
sentence was 76 months or 6.3 years (excluding life and death sentences), and that the
average estimated time to be served in prison for all offenses was 24 months or 2.0 years.
On average, prisoners on a national level served 31.6% of the sentence imposed (2.0 years
of a 6.3-vear average sentence).

* Felony Sentences in State Courts, 1988, A Builetin of the Bureau of Justice Statistics, U.S.
Department of Justice, December, 1990.
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In is interesting to compare the average percentage of sentence served nationally (31.6%)
with what might be expected in Arizona. Even without mandatory sentencing, Arizona
inmates would do approximately twice the percentage (63.3% to 31.6%) that inmates do
nationally. With mandatory sentencing, which often requires that either two-thirds of the
sentence or the full sentence be served, that percentage should go even higher.

On the face of things, then, it does not take an in-depth analysis of mandatory
sentencing statutes to conclude that prison terms in Arizona exceed the national average
and perhaps do so by a considerable extent. It should be clearly noted at this stage that
the 2.6-year figure given above for the average expected term in prison in Arizona absent
mandatory sentencing was only a rough estimate arrived at without reference to actual
data on sentencing or time served. Nonetheless, the estimate is remarkably close to the
2.8-year estimate developed later in the report which does take into account actual data.
Thus, what we might expect from a cursory view of our sentencing statutes actually
holds true in this case.

Statutory Authority for Mandatory Sentencing

To estimate the impact of mandatory sentencing on sentence length, time served, and prison

_ population, itis clearly necessary to identify which offenders carry mandatory sentences, and

how these sentences work to effect longer terms in prison. Obviously, to accomplish this,
it is necessary, in turn, to identify the statutory authority for mandatory sentencing. The
following, then, constitutes a complete listing of new code statutes providing for mandatory
penalties of the various types discussed above. We must note for the record that in some
cases, the indicated statute no longer appears in the criminal code, in which case we include
the statute in question due to the presence in the Arizona system of inmates serving
sentences imposed under the statute.

Statutory

Reference Description

A.R.S. § 13-604 Dangerous Offenders

A.R.S. § 13-604 Repetitive Offenders

A.R.S. § 13-604.M Offenses Committed while on Bail or Recognizance
A.R.S. § 13-604.N Third Serious Offense

A.R.S. § 13-604.01 Dangerous Crimes Against Children

A.R.S. § 13-604.02 Offenses Committed while Released from Confinement
A.R.S. § 13-703 First Degree Murder

A.R.S. § 13-710 Second Degree Murder

A.R.S. § 13-1003.D Conspiracy to Commit a Class 1 Felony

A.R.S. § 13-1206  Dangerous or Deadly Assault by Prisoner

A.R.S. § 13-1207 Assauit with Intent to incite/Participate in Riot
A.R.S. § 13-1304 Kidnapping of a Minor under 15 Years of Age
A.R.S. § 13-1405 Sexual Conduct with a Minor under 14 Years of Age
A.R.S. § 13-1406 Sexual Assault

A.R.S. 8 13-1406.01 Sexual Assault of a Spouse

A.R.S. § 13-1410 Child Molestation (former law)
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Statutory

Reference Description

A.R.S. § 13-2308 Participation in a Criminal Syndicate (with a Minor)

A.R.S. § 13-2312 lllegally Conducting an Enterprise (with a Minor)

A.R.S. § 13-2503 Escape in the Second Degree

A.R.S. § 13-2504 Escape in the First Degree

A.R.S. § 13-3405 Possess for Sale, Produce, Sell or Transport Marijuana

A.R.S. § 13-3406 Possession and Sale of Narcotic Drugs (former law)

A.R.S. § 13-3407 Possess for Sale, Manufacture or Administer Dangerous Drugs
A.R.S. § 13-3408 Possess for Sale, Manufacture or Administer Narcotic Drugs
A.R.S. § 13-3409 Involving or Using Minors in Drug Offenses

A.R.S. § 13-3410 Serious Drug Offender

A.R.S. § 13-3411 Possess, Use or Sell Drugs Near School Grounds

A.R.S. § 28-692 Driving while Intoxicated

A.R.S5. § 36-1002 Miscellaneous Narcotic Drug Offenses

Dangerous and Repetitive Offenders

By far the most commonly applied of the mandatory sentencing statutes is the Dangerous and
Repetitive Offender statute (A.R.S. § 13-604). This statute defines the circumstances under
which "Dangerousness” and "Repetitiveness" apply, and establishes a penalty structure for
Dangerous and Repetitive offenders which is’systematically more punitive than that set cut
for the Non-Dangerous/Non-Repetitive offender. The penalty structure, as noted previously,
is more punitive both in terms of the extended range of sentences available to the judge, and
in terms of the requirement that at least 2/3 of the sentence (rather than 1/2) be served prior
to parole or any other form of release (all but for the Class 4, 5 or 6 Non-Dangerous offender
with one prior). {Note: The issue of "Hannah Priors" is not considered in this report.)

A.R.E. § 13-604 effectively establishes a classification system for convicted felons with an
associated presumptive penalty structure as follows (sentences in years):

| TYPE* I Class 2 I Class 3 l Class 4 I Class 5 | Class 6 l

ND/NR 7.0 5.0 4.00 2.00 1.50
ND/R1 10.5 7.5 6.00 3.00 2.25
ND/R2 15.75 11.25 10.00 5.00 3.75
D/NR 10.56 7.5 6.00 3.00 2.25
D/R1 156.75 11.25 10.00 5.00 3.75
D/R2 28.00 20.00 14.00 7.00 5.25

* ND = Non-Dangerous, D = Dangerous, NR = MNon-Repetitive, R1 = Repetitive 1 (one

prior felony conviction), and R2 = Repetitive 2 (two or more prior felony convictions).

6
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A.R.S. 8 13-604 also requires that either 1/2 or 2/3 of the sentence be served prior to release
eligibility as follows:

TYPE* Class 2 Class 3 Class 4 | Class Class 6
ND/NR - - - - -
ND/R1 2/3 2/3 1/2 1/2 1/2
ND/R2 2/3 2/3 2/3 2/3 2/3
D/NR 2/3 2/3 2/3 2/3 2/3
D/R1 2/3 2/3 2/3 2/3 2/3
D/R2 2/3 2/3 2/3 2/3 2/3

The statute as stated does not set a minimum percentage of sentence to be served prior to
release for Non-Dangerous/Non-Repetitive offenders. However, three other statutes dictate
the release eligibility for offenders in this general category. As stated above, A.R.S. § 41-
1406.06.D establishes that parole eligibility cannot occur until 1/2 the maximum sentence has
been served. The criteria for release on parole, for those eligible, are then established under
A.R.S. § 31-412.A. Thus, technically, Non-Dangerous/Non-Repetitive offenders also must
serve 1/2 of the sentence until eligible for release. The exceptions to this rule are established
under A.R.S. § 31-233.C and A.R.S. § 31-233.J. (Note: These statutes have undergone
some degree of revision over time.)

Particularly, A.R.S. § 31-233.C allows the Board of Pardons and Paroles to authorize the
release of an inmate on "work furlough” any time within 12 months (formerly 14 months) of
his parole eligibility date, assuming that the inmate has served not less than six months of his
or her sentence and has not been convicted of a sexual offense. Thus, subject to furtherrules
established by the Board, a certain number of Non-Dangerous/Non-Repetitive offenders are
eligible for release on work furlough prior to serving 1/2 of the sentence imposed, and this
includes selected Class 2 and 3 offenders.

Also, A.R.S. § 31-233.J allows the Department, under conditions of overcrowding in the
prison system, to suspend the normal parole eligibility rules, and to certify as eligible for
release on "early parole”, home arrest, or work furlough any inmate who:

¢ Has served not less than six months of the sentence imposed,

4 Has not been previously convicted of a felony,

¢ Has been convicted of a Class 4, 5 or 6 felony not involving a sexual offense or the
use or exhibition of a deadly weapon or dangerous instrument or the infliction of
serious physical injury pursuant to A.R.S. § 13-604.

This eligibility is continuous as long as the prison overcrowding condition remains in effect as
declared by the Director of the Department. Thus a sub-category of the category of Non-
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Dangerous/Non-Repetitive Class 4, 5 or 6 inmates is eligible for release any time after having
served six months of the sentence, assuming of course that the state of overcrowding is in
effect (which has been the case almost continuously since passage of the law).

On the face of it, the sub-category identified in A.R.S. § 31-233.J would seem to be virtually
identicai with the broad Non-Dangerous/Non-Repetitive Class 4, 5 or 6 category itself.
However, the fact of having "no priors" is somewhat more restrictive then the classification
of the offender as Non-Repetitive by the court. The Department, in order to comply with the
wording of the law, screens incoming inmates in the broader category and certifies eligibility
for release under A.R.S. § 31-233.J only those inmates who actually have no prior felony
conviction on the record. This would exclude those with prior prison terms or felony
probations (including those who were convicted of a new felony while on first offense felony
probation). Thus any offender who has a prior but is not found by the court to be a Repetitive
Offender_is not_eligible for release under this statute. For such offenders, A.R.S. § 41-
1406.06.D supersedes and denies release eligibility until 1/2 the sentence has been served.

Coupling these latter observations with the fact that only a minority of inmates eligible for
release under A.R.S. § 31-233.C or A.R.S. § 31-233.J are approved for release by the Board
(22.4% under A.R.S. § 31-233.C and 34.5% under A.R.S. 8 31-233.J during FY 1990-91
according to Board statistics), the vast majority of inmates in the broad category of "Non-
Dangerous/Non-Repetitive Class 4, 5 or 6 do not have a realistic chance of release until at
least 1/2 of the sentence has been served. In fact, according to results of the present study,
inmates who served non-mandatory sentences and who were released during FY 1989-91
served an average of 63.3% of their sentence prior to release, which is well in excess of the
minimum of 50% established under A.R.S. § 41-1406.06.D.

For these reasons, the minimum of 1/2 the sentence that must be served by Class 4, 5 or 6
felons in the Repetitive 1 category also applies (effectively) to the Non-Dangerous/Non-
Repetitive category as well. Accordingly, the following "minimum” terms, reflecting earliest
release eligibility, may be specified in relation to the Dangerous and Repetitive classification
by applying either the 1/2 or 2/3 eligibility criteria to the presumptive sentences given above:

It should be emphasized that these numbers apply to presumptive sentences only and not to
other sentences given_within the allowable ranges.

TYPE* Class 2 Class 3 Class 4 Class 5 Class 6
ND/NR 3.50 2.50 2.00 1.00 0.75
ND/R1 7.00 5.00 3.00 1.50 1.125
ND/R2 10.50 7.50 6.67 3.33 2.50
D/NR 7.00 5.00 4.00 2.00 1.50
D/R1 10.50 7.50 6.67 3.33 2.50
D/R2 18.67 13.33 9.33 4.67 3.50
8
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From the above, it can be calculated that minimum terms for Class 2 and 3 felons are from
2.00 to 3.00 to 5.33 times as long for Dangerous and/or Repetitive offenders as they are for
those in the Non-Dangerous/Non-Repetitive category. Similarly, minimum terms for Class 4,
5 and 6 offenders are from 1.50 to 2.00 to 3.33 to 4.66 times as long. Clearly, then, when
A.R.S. § 13-604 is applied, it results in substantially longer minimum terms than when it is
bypassed for one reason or another. This is particularly significant in light of the findings from
the Knapp study that:

® Only 12.6% of those who are eligible for sentencing under the Repetitiveness section
of A.R.S. § 13-604, and only 23.6% of those who are charged under it by
prosecutors, are actually sentenced pursuant to it. *

¢ Only 13.3% of those eligible for sentencing under the Dangerousness section of
A.R.S. 8 13-604, and only 23.1% of those who are charged under it by prosecutors,
are actually sentenced pursuant to it. *

Those who are either eligible for such an enhancement or are charged with the enhancement,
or both, and who manage to avoid the actual penalty through plea bargaining or other means,
are subject to much shorter sentences and minimum terms than are those who do not avoid
enhanced penalties under this statute.

Dangerous Crimes Against Children

The second most elaborate of the mandatory sentencing statutes, and also the third most
frequently used (behind A.R.S. § 13-604 and the felony DWI law A.R.S. § 28-692), is A.R.S.
§ 13-604.01 (Dangerous Crimes Against Children). This statute applies to a variety of crimes
under Title 13 of the code in circumstances where a minor is the victim. This statute, which
took effect on May 16, 1985, is also based on a classification of offenders according to the
seriousness of the crime and the presence of prior offenses.

The four categories of seriousness under this statute are as follows:
4 Category A: First degree involving second degree murder, sexual assault, sexual
conduct with a minor, taking a chiid for the purpose of prostitution, child prostitution

or involving or using minors in drug offenses.

¢ Category B: First degree involving aggravated assault, molestation of a child,
commercial sexual exploitation of a minor, child abuse or kidnapping.

4 Category C: First degree involving sexual abuse.

4 Category D: Second degree.

* Arizona Criminal Code and Corrections Study, Final Report to the Legislative Council,
Institute for Rational Public Policy, Inc., June 30, 1991, pp. 27-28.
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Dangerous Crimes Against Children in the "first degree” refers to completed offenses. Such
crimes carry a flat term (no release prior to sentence expiration), which must be consecutive

to any other sentence imposed at any time. In addition, after confinement the offender must
be placed on lifetime parole.

Dangerous Crimes Against Children in the "second degree” refers to preparatory offenses
(attempt, solicitation, conspiracy, or facilitation), and is probation-eligible, but if a prison
sentence is imposed, a minimum of one-half of the sentence must be served prior to release.
Again, the sentence imposed must be consecutive to any other sentence imposed at any time,
and lifetime parole is required.

The three categories dealing with priors are as follows:
4 First Offense: No prior predicate felony.
¢ One Predicate Felony: One prior predicate felony.
¢ Two Predicate Felonies: Two or more prior predicate felonies.

According to A.R.S. § 13-604.01.K.2, "predicate felony" means any felony involving child
abuse, a sexual offense, conduct involving the intentional or knowing infliction of serious
physical injury or the use or exhibition of a deadly weapon or dangerous instrument, or a
dangerous crime against children in the first or second degree. "Dangerous crime against
children," as used in this portion of the statute, refers to any of the following crimes
committed against a minor under 15 years of age: Second degree murder; aggravated assault
resulting in serious physical injury or committed by the use of a deadly weapon or dangerous
instrument; sexual assault; molestation of a child; sexual conduct with a minor; commercial
sexual exploitation of a minor; sexual exploitation of a minor; child abuse as defined in § 13-
3623, subsection B; kidnapping; sexual abuse; taking a child for the purpose of prostitution;
child prostitution; and involving or using minors in drug offenses.

The penaity structure (sentence ranges and presumptive sentences) for Dangerous Crimes
Against Children is entirely separate from the structure for other offenses as discussed above.
Sentencing ranges, specified as Minimum/Presumptive/Maximum (in years), and assigned
based on the combination of seriousness and priors as outlined above, are as follows:

SERIOUSNESS FIRST OFFENSE ONE PREDICATE I TWO PREDICATES I
Category A - 15/20/25 25/30/35 Life
Category B 12/17/22 23/28/33 Life
Category C 5/10/15 10/15/20 Life
Category D 5/10/15 N/A N/A

In practice, most of the first degree offenses under this statute are Class 2 felonies falling in
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either Category A or B, while most of the second degree offenses are Class 3 felonies
(attempts) all falling in Category D. W.ith infrequent exceptions, the Dangerousness
subsection of A.R.S. § 13-804 cannot be applied in the case of Dangerous Crimes Against
Children inasmuch as a weapon is seldom used and there is seldom serious physical injury to
the victim. Thus the sentencing ranges of 15/20/25 and 12/17/22 for a first offense may be
compared with the 5.25/7/14 range available for the Non-Dangerous/Non-Repetitive Class 2
offender.

Further, in the case of a first offense, first degree Dangerous Crimes Against Children, there
is no release eligibility and hence 100% of the sentence must be served, while for any other
Non-Dangerous/Non-Repetitive (ND/NR) Class 2 felony the only requirement is that 1/2 the
sentence be served. Thus if the presumptive sentence of 17 or 20 years is given, time served
will be either 17 or 20 years, which compares with a 3.5-year parole eligibility for other
ND/NR Class 2 felons. This amounts to a possible time served differential of as much as 5
or6to 1.

It should be noted in this regard that prior to May 16, 1985, crimes which since that date
have been charged under A.R.S. § 13-604.01, fell under the sentencing structure previously
discussed, with the following possible additional enhancements:

¢ Child Molestation

A five-year minimum sentence and the requirement that 2/3 of the sentence be
served for the crime of Child Molestation (A.R.S. § 13-1410),

4 Sexual Conduct with a Minor

A requirement that the full term must be served for Sexual Conduct with a Minor
where the victim is under 14 years of age (A.R.S. §13-1405).

4 Sexual Assault

A requirement that the full term must be served for Sexual Assault of a minor (A.R.S.
§ 13-1406).

Thus, previously, in cases of Child Molestation, and of Sexual Conduct with a Minor where
the victim was 14 years of age or older, no more than two-thirds of the term need be served
to release eligibility (1/2 in the latter case). Thus, particularly since the Dangerous and

Repetitive Offender statute seldom applies to child sex offenders, prior to the effective date
of the Dangerous Crimes Against Children law, the penalty structure for chiid sex offenses

was much less harsh than it is now.

Offenses Committed while Released from Confinement

In addition to the Dangerous and Repetitive Offender and the Dangerous Crimes Against
Children statutes, the other statute playing a significant role in the mandatory sentencing
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repertoire is A.R.S. § 13-604.02 (Offenses Committed while Released from Confinement).
This statute concerns the commission (and conviction) of a felony offense while under some
form of release such as probation, parole, work furlough or escape, which is in conjunction
with a previous conviction for a felony offense. This statute provides, in_a_sense, an
enhancement to the Repetitive Offender statute in situations where the offender is still under

supervision (or on escape) on_a previous felony offense.

This statute mandates a life sentence and a minimum term of 25 years in cases where the
new offense is of a dangerous nature (per A.R.S. § 13-604) or is a felony drug crime in
violation of A.R.S. §§ 13-3404.01, 13-3405 involving 8 pounds or more of marijuana, 13-
3406, 13-3407, 13-3408, or 13-3409. In other situations, the statute requires a sentence
not less than the presumptive and mandates that the entire sentence be served prior to
release. In both cases, the sentence imposed must be consecutive to any other Arizona
sentence effective at the time of the new offense.

While in this report we judge the impact of this statute in comparison to a "no mandatory
sentencing scenario," theoretically at least it might ailso be appropriate to weigh its impact
against the standard established by the Repetitive Offender statute. In the latter case, we
would be comparing a life sentence with a 25-year minimum, or a flat term, with a sentence
that normally carries either 1/2 or 2/3 eligibility {primarily 2/3). The exact impact of this
difference would depend on the class of the offense and whether or not the Dangerous and/or
Repetitive Offender statute was applied in addition. Statistical information to be presented
below indicates a much higher penalty level for this statute than for the Repetitive Offender
statute in the case of the Life plus 25 situation, and an average penalty level somewhere
between that of Repetitive 1 and Repetitive 2 for the flat term situation.

Additional Mandatory Sentencing_Statutes

As indicated previously, there are a total of 29 separate statutes invoking mandatory penalties
of one form or another, some of which are no longer part of the criminal code. We are
considering several statutes which are no longer in effect because some inmates are still
serving sentences imposed under them.

Table 1, spanning pages 14-18 of this report, provides a detailed description of the salient
factors associated with each of the statutes imposing mandatory penalties under the new
criminal code, including:

An A.R.S. reference,

The effective date of the statute,

A title or description,

The specific category or subcategory to which a given penalty applies, and
The nature of the exception or enhancement to the standard penalty structure.

LB B B 2 2

Of those listed, the following account for the vast bulk of mandatory sentences imposed by
the court (among new commitments). In order of frequency of occurrence:

¢ Dangerous and Repetitive Offenders

12
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¢ Driving under the Influence of Intoxicating Liquor (felony DWI)
4 Dangerous Crimes Against Children
¢ Trafficking in Narcotic Drugs

The following occur somewhat less frequently, but are nonetheless significant in numbers:

¢ Offenses Committed while Released from Confinement
¢ First Degree Murder

4 Second Degree Murder

4 Sexual Assault

¢ Trafficking in Marijuana

¢ Trafficking in Dangerous Drugs

In the following sections, statistical data and analyses are presented which illustrate the
bottom line on mandatory sentencing in Arizona in terms of the numbers of offenders
receiving such sentences, or serving them actively, and in tirms of the differential in sentence
length and time served between those who receive mandatory penaities and those who do
not, and particularly for similar categories of offenders. This will allow a more accurate
assessment of the true level of impact of mandatory sentencing than we have been able to
give in this section. The calculations provided above were given from a non-statistical
viewpoint (without recourse to case data) to demonstrate that the nature of the statutes
themselves dictate to a great extent the magnitude of the difference in penalties associated
with mandatory sentencing. Thus, if one does not trust statistical data, it is still possible to
arrive at some determination of the significance of the "mandatories.”

13



TABLE 1

Summary of Mandatory Sentence Statutes, as of June 3@, 1991

A.R.S.
SECTION EFFECTIVE TITLE ° CATEGCORY EXCEPTION
13-604 12-1-78 Dangerous and Repetitive Offenders ........ See helow See below
Dangerous Offender (Mandatory) ............ Use or exhibition of a deadly See below
. weapon or dangerous instrument. or
the intentional or knowing
infliction of serious physical
. injury upon another
Repetitive Offender (Mandatory) ...e....... See below See below

Non-Dangerous/Non-Repetitive ...iccccacaaxe
{Non-Mandatory)

Non-Dangerous/Non-Hepetitive .....cveeeeceen
{Non-Handatory)

vl

Repetitive (One Prior) .....ceceeveecenaces
{Dangerous or Non-Dangerous)

Repetitive (One Prior) .....c.clveeeeenceas
{Dangerous or Non-Dangerous)

Repetitive (Two Priors) ..c.iceiicssnvansnaen
{Pangercus or Non-Dangerous)

Repetitive (Two Priors) ...c.cecivncecineeen
(Dangerous or Non-Dangerocus)

Class 2 or 3 &
no prior felony conviction

Class 2 Presumptive - 7 Years
Class 3 Presumptive - 5 Years

Class 4, 5 or 6 & no prior
felony conviction in last 1@ years

Class 4 Presumptive - 4 Years
Class 5 Presumptive - 2 Years
Class 6 Presumptive - 1.5 Years

Class 2 or 3 &
one prior felony conviction

Class 4, S or 6 & one prior felony
conviction in the last ten years

Class 2 or 3 &
two prior felony convictions

Class 4, Sor 6 &
two prior felony convictions

Range from 3/4 to twice the presumptive sentence
based on aggravating or mitigating circumstances
{this is the standard range for Class 2 and 3
offenders and is not an exception)

Range from 1/2 to 5/4 the presumptive sentence
based on aggravating or mitigating circumstances
{this is the standard range for Class 4, S and 6
offenders and is not an exception)

Range from one to three times the presumptive
sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is 3/4 of the median of the allowable range.
Hust serve 2/3 of the sentence imposed priocr to
release eligibility.

Range from one to two times the presumptive
sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is the median of the allowable range. Must serve
172 of the sentence imposed prior to release
eligibility.

Range from two to four times the presumptive
sentence for a Non-Dangerous/Naon-Repetitive
offender of the same class. Presumptive sentence
is 3/4 of the median of the allowable range.

Must serve 2/3 of the sentence imposed prior to
release eligibility.

Range from two to three times the presumptive
sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is the median of the allowable range. Must sexve
2/3 of the sentence imposed prior to release
eligibility.
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TABLE 1
Summary of Mandatory Sentence Statutes, as of June 3@, 1931

A.R.S.
SECTION EFFECTIVE TITLE CATEGORY EXCEPTION

Dangerous/Non-Repetitive .........0cc0.0... Class 2 0r 3 & Range from one to three times the presumptive
no prior felony conviction sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is 3/4 of the median of the allowable range.
Must serve 2/3 of the sentence imposed prior to
release eligibility.

Dangerous/Non-Repetitive .........cccc0.... Class &, S5oré6 & Range from one to two times the presumptive
no prior felony conviction sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is the median of the allowable range. Must serve
1/2 of the sentence inposed prior to release
eligibility.

Dangerous/Repetitive ......c.ccc0vveeease.. Class 2 or 3 & one prior conviction Range from two to four times the presumptive
{One Prior/Class 1, 2 or 3 Dangerous) for a Class 1, 2 or 3 dangerous sentence for a Non-Dangerous/Non-Repetitive
felony offender of the same class. Presumptive sentence
is 374 of the median of the allowablie range.
Hust serve 2/3 of the sentence imposed prior to
release eligibility.

Dangerous/Repetitive .........cccvcveee.... Class 4, 5 or 6 & one prior Range from two to three times the presumptive

(One Prior/Dangercus) conviction for a dangerous felony sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is the median of the allowable range. Must serve
2/3 of the sentence imposed prior to release
eligibility.

Dangerous/Repetitive .......cv:sc000veeee.... Class 2 or 3 & two prior Range from three to five times the presumptive
{Two Priors/Class 1, 2 or 3 Dangerous) convictions for a Class 1, 2 or 3 sentence for a Non-Dangerxous/Non~Repetitive
dangerous felony offender of the same class. Presumptive sentence
is the median of the allowable range, Hust serve
2/3 of the sentence imposed prior to release
eligibility.

Dangerous/Repetitive .......v.evvecee-n.... Class 4, 5 or 6 & two prior Range from three to four times the presumptive

{Two Prioxs/Dangerous) convictions fer a dangerous felony sentence for a Non-Dangerous/Non-Repetitive
offender of the same class. Presumptive sentence
is the median of the allowable range. Must serve
2/3 of the sentence imposed prior to release
eligibility.

13-604.H 8-4-84 Offenses Commnitted while Released ......... = 2 years consecutive to any other sentence imposed
on Bail or Own Recognizance

13-604.N 8-4-84 Third Serious Offense ...c..ysisvesvrrsvsonns = 1ife sentence & must serve 25 years



A.R.S.
SECTION

13-604.01

13-604.01
{0l1d)

13-604.02
(New)

13-703

13-710

91

13-1003.D

13-1206

13-1207

13-1304

13-1405

13-1426

TABLE 1

Summary of Mandatory Sentence Statutes, as of June 30, 1991

EFFECTIVE TITLE CATEGORY EXCEPTION
5-16-85 Dangerous Crimes Against Children ......... 1st Degree and 2+ Predicate Felonies Life sentence & must serve 35 years & sentence
must be consecutive tco any other sentence imposed
- 1st Degree Hust serve the sentence imposed & sentence must
be consecutive to any other sentence imposesd
2nd Degree Must serve 1/2 of the sentence imposed & sentence
must be consecutive to any other sentence imposed
7-24-82 Offenses Committed vwhile Released ......... Dangerous or Drug Crime Life sentence & must serve 25 years & sentence
from Confinement must be consecutive to any other sentence imposed
5-16-85 Other Crime Sentence not less than the presumptive & must
serve the sentence imposed & sentence must be
consecutive to any other sentence imposed
5-16-85 First Degree MUrder .....c.ceccecececesessse Victim under 15 Years of Age Life or death sentence & must serve 35 years
10-1-78 Victim 15 Years of Age or Older Life or death sentence & must serve 25 years
{or pre-1985)
8-4-84 Second Degree Murder .........cvcvee.y.0... Prior 2nd Degree Murder or 15-25 year sentence & must serve the sentence
Dangerous Offense imposed
R1l Other 1@-20 year sentence & must serve the sentence
imposed
10-1-78 Conspiracy to Commit a Class 1 Felony ..... = Life sentence & must serve 25 years
10-1-78 Dangerous or Deadly Assault by Prisoner ... - Life sentence & must serve 25 years
8-4-84 - Must serve 2/3 of the sentence imposed
5-16-87 - Must serve the sentence imposzd & sentence must
be consecutive to any other sentence imposed
5-16-87 Prisoners who Commit Assault with Intent .. - Hust serve the sentence imposed & sentence must
to Incite Riot or Participate in Riot be consecutive to any other sentence imposed
5-16-89 Kidnapping of a Minor ....eceeecncnenccncea = Sentence must be consecutive to any other
under 15 Years of Age sentence imposed
7-20-83 Sexual Conduct with a Minor under ......... = Hust serve the sentence imposed
14 Years of Rge
5-16-89 Sexual ASSAULL ...cvevrceciacacanaease-er.. Dangerous offense & Life sentence & must serve 25 years
prior sexual assault
7-24-82 All Others Must serve the sentence imposed
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TABLE 1
Summary of Mandatory Sentence Statutes, as of June 30, 1991

A.R.S.
SECTION EFFECTIVE TITLE CATEGORY EXCEPTION
13-1406.01 5-16-89 Sexual Assault of a Spouse ......ceee-n.... Subsequent offense Hust serve the sentence Imposed
13-1410 10-1-78 Child Holestation .....cceececcnavocnccnans = Must serve 2/3 of the sentence imposed & must
serve 5 years
13-2308 9-27-50 Participation in a Criminal Syndicate ..... Hiring, engaging, or using a minor Must serve the sentence imposed
13-2312 9-27-90 Illegal Control of an Enterpvise; ......... Hiring, engaging, or using a minor Hust serve the sentence imposed
Illegally Conducting an Enterprise
13-2503 10-1-78 Escape in the Second Degree ......cceveeeee - Sentence must be consecutives to any other
sentence imposed
13-2504 19~1-78 Bscape in the FPirst Degree ....ccvoevcenenee = Sentence must be consecutive to any other
sentence imposed
13-34e5 8-18-87 Possession, Use, Production, Sale ......... Possess for sale, produce, transport Must serve 2/3 of the sentence imposed
or Transportation of Marijuana for sale, import into state, offer
to transport for sale oxr import
into state, sell, transfer, or offer
to sell or transfer an amount of
8 1bs. or mere
13-3406 9-1-81 to Pessession and Sale of Narcetic Drugs: .... - Hust serve 2/3 of the sentence imposed & must
{01d Law) 8~18-87 Inducing Hinor tc¢ Traffic in or serve 5 years
Use Narcotic Drugs
13-3407 8-18-87 Possession, Use, Administration, .......... Possess for sale, manufacture, or Must serve 2/3 of the sentence imposed
Acquisition, Sale, Manufacture, or administer to another person
Transportation of Dangerous Drugs
Transport for sale, import into Hast serve the sentence imposed
state, offer to transport for sale
or import, sell, transfer or offer
to sell or transfer
13-3408 8-18-87 Possession, Use, Administration, .......... Possess for sale, manufacture, Hust serve the sentence imposed
{¥ew Law) Acquisition, Sale, Manufacture, or administer to another person,
Transportation of Narcotic Drugs transport for sale, import into
state, offer to transport for sale
or import, sell, transfer or offer
to sell or transfer
13-3409%9 §-18-87 Involving or Using Minors in Drug Offenses - Hust serve the sentence imposed
13-3410 8-18-87 Serious Drug Offender ....veesvecessncnoans - Life sentence & must serve 25 years
13-3411%1 8-18-87 Possession, Use or Sale of Marijnwana, ..... - Hust serve 1/2 of the sentence imposed

Dangerous Drugs, or Narcotic Drugs on



TABLE 1
Summary of Mandatory Sentence Statutes, as of June 39, 1991

A.R.S. .
SECTION EFFECTIVE TITLE CATEGORY EXCEPTION

School Grounds or Nezr Schecols
28-692 7-24-B2 Driving under the Influence of ............ 3rd Offense or while License is Must sexve 6 months

Intoxicating Liguor Suspended or Cancelled

{Third Offense or while License .

1is Suspended or Cancelled)
36-1002 1¢-1-78 Narcotic Drug Offenses ....ceevcecescoscane - Hust serve 2/3 of the sentence imposéd & must

serve 5 years
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STUDY METHODOLOGY

The information source for the statistical portion of the Department’s study of mandatory
sentencing is the Adult Inmate Management System (AIMS). Research Unit staff are indebted
to the staff of the Management Information Services Bureau for restructuring the “extract"
files used for statistical analysis to allow us to undertake a comprehensive study of mandatory
sentencing practices and their impact on prison population. Time computation flags were
added to the files which allow an accurate identification of inrnates serving mandatory
sentences, the precise statutes under which the sentence was imposed (including
enhancements), plus the time computation procedures applicable to any given case.

This has allowed Research staff to compute for each inmate a single "maximum" sentence
reflecting the net time span of all concurrent and consecutive sentences, a "minimum"
sentence reflecting the least amount of time that an inmate must serve prior to release
eligibility, and an "expected term" indicating the likely portion of the maximum sentence that
the inmate must serve prior to release. Averages (means) of these three penalty measures
are provided for every individual category of committed offender examined in this report. In
addition, medians and other percentiles are provided in the case of the expected term variable
to clarify the nature of the data distribution and the impact of "outliers” on the mean value.

Expected terms for active inmates and for commitments from the court were computed by
applying figures on "expected percentage of the sentence to be served," which were derived
from an analysis of time served in relation to sentence length for inmates released during the
period FY 1989-91. The results of this analysis indicated that the major determinant of the
percentage of the sentence to be served prior to release is the nature of the mandatory
sentence imposed (if any), and particularly of the percentage of the sentence that must be
served prior to release eligibility, whether it be one-half, two-thirds, or 100%. To the surprise
of the staff, the expected percentage of the sentence to be served turned out to be
independent of the felony class of the inmate and of the nature of the crime committed (that
is, beyond the association with mandatory sentencing).

Thus it would appear from our analysis that prison terms in Arizona are determined primarily
by sentencing statutes and practices, including the nature of mandatory sentences imposed,
and by the precise lengths of sentences imposed by the judges within the allowable ranges.
While the decisions made by the Board of Pardons and Paroles and the Department concerning
the granting of parole, work furlough, home arrest, provisional release and temporary release
affect the length of prison terms, it is difficult to quantify these factors and the exact nature
of their impact. Thus, our estimates of expected time to be served are based only on the
nature of the mandatory penalty imposed. We found, however, relatively low levels of
variance in applying these estimates to predict the terms of released offenders. Thus, we feel
that they provide reliable indicators which can be applied to new commitments and active
prisoners. The estimates utilized will be given below.

It should also be noted that an extensive amount of "data cleaning” was necessary in order

to properly identify inmates serving mandatory sentences and to otherwise accurately classify
inmates according to felony type, sentence length, and status as lifers or death row inmates,
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among others. In the end, it was necessary to consider virtually every case individually to
ensure the quality of the analysis and of the resulting findings. The development of a quality
database, in fact, required much more in the way of time and resources than the analysis
portion of the project. This study of mandatory sentencing actually began back in 1989, but
was suspended when it was determined that available data were not of sufficient reliability
even to identify the number of active inmates serving mandatory sentences. We now feel we
have reached at least a 98% confidence level in our approach to the identification of the
sentencing factors affecting individual cases. No study is perfect, but staff feel that this
study provides the most reliable data on mandatory sentencing in Arizona presently available,
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THE ISSUE OF COMPLEXITY

One of the questions most often asked with regard to mandatory sentencing in Arizona is very
simply: How many active inmates carry mandatory sentences? As noted in the previous
section, it was not possible to answer this question with any degree of reliability until
recently. The difficulty in providing an answer revolves primarily around the extreme
complexity of the sentencing and release statutes in this state. One need only turn back a
few pages for a review of the specifics of our mandatory sentencing statutes to gain a
perspective on this complexity. Existing statutes are truly formidable in their complexity, with
the result that many things can be happening with felony sentencing in this state that are not
entirely clear to those managing the system and making critical decisions on a day-to-day
basis.

It is no wonder that the public is confused about the criminal justice system when those of
us who work in it don’t really understand it. The original structure of the code was relatively
straightforward. However, in the years since its passage, many new statutes have been
added, and others reworked, often without regard to the internal consistency and compiexity
of the resulting penalty structure. In addition to the confounding of the criminal code (Title
13), the release statutes under Titles 31 and 41 have been also been worked, reworked, and
elaborated upon until we now have at least eleven separate mechanisms for releasing inmates,
and no clear idea as to who should be released how, when, or where.

Almost every year new release statutes or elaborations of previous statutes are added to the
code to encourage more releases to, in turn, ease the overcrowding crunch and to help
forestall new prison construction. "Quick fixes" in the way of expanded release alternatives
are easy to manufacture to avoid backing off on the harsh penalties set forth under Title 13,
but the result is a nightmare that has really done very little to ease the "growth crunch" in the
Department of Corrections. Recent analyses undertaken by the Research staff indicate only
very minor levels of impact on population growth of the various new alternatives to
incarceration, both at the front-end and at the back-end of the system. Neither home arrest,
nor early parole, nor community punishment, nor shock incarceration have had a significant
impact on bedspace needs, with the result that the prison population continues to grow at a
rate of from 75 to 89 per month. Now, based on the results of this study, it has become
apparent that the growth rate may in fact rise above current levels as mandatory sentencing
hecomes mare of a factor in determining the lengths of prison terms (as more and more
inmates pass release dates which would have applied absent mandatory sentencing).

While historically the complexity of the crime and corrections statutes have in a sense cast
a veil over our understanding of the workings of the system, with the results of this and other
recent studies, we should now have a sufficient understanding of what is happening with our
criminal justice system to formulate some badly needed course corrections. The old excuse
that good data aren’t available on which to base informed decisions simply doesn’t "wash"
any longer.

21



A.D.C. Mandatory Sentencing Study

RELEASE STATISTICS

For purposes of the present study, research staff examined 11,411 releases from the
Department over the three-year period FY 1989-91. Overall, the average sentence imposed
by the court in these cases was 3.6 years, the average minimum term was 1.9 years, and the
average of time served prior to release was 2.2 years. To allow the comparison of release
statistics with statistics on commitments and active prisoners appearing below, old code
cases, felony DWI cases and placements in the Department’s Shock Incarceration program
were systematically excluded from this portion of the study. In addition, there were no cases
of Class 1 felons released during this period, and thus the statistics on releases apply only to
Class 2 through 6 felons. Finally, releases of the following types were included in the study:

¢ Parole

4 Home Arrest

¢ Work Furlough

¢ Provisional Release

4 Mandatory Release

4 Temporary Release

¢ Earned Credit Release
¢ Expiration of Sentence
¢ Discretionary Release

The major focus of the release portion of the study focused around the problem of developing
estimates of the likely proportion (percentage) of the sentence that a newly committed (or
active) prisoner is likely to serve prior to release. It is necessary to develop such estimates
in order to project the likely investment in "bed-years" associated with the commitment of any
particular group of offenders, such as those carrying mandatory sentences.

In studying this question, the Department found that the minimum release eligibility, expressed
as a percentage of the maximum sentence, was the best indicator of the percentage of the
sentence likely to be served prior to release. In addition, it was discovered that no other
factor available in the database significantly altered the estimates based on this single factor.
Obviously, in the case of inmates with more than one type of mandatory sentence, the cone
setting the higher minimum release eligibility would apply. Accordingly, a classification
system was developed which rank-orders inmates according to the most serious mandatory
sentence applicable, as follows:

No Mandatory Sentence

Six Months Minimum for DWI

Consecutive Sentence Requirement (e.g., Escape)
One-Half Eligibility

Two-Thirds Eligibility

Two-Thirds Eligibility plus 5-Year Minimum

Flat Term

Life Sentence plus 25-Year Minimum

Life Sentence plus 35-Year Minimum

TIpTMmOOwWY
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Thus, for example, if aninmate carried a 1/2 eligibility by virtue of being designated Repetitive
1 as a Class 4 felon, and in addition carried a flat term under the Dangerous Crimes Against
Children statute, the latter would override the former and would piace the offender in category
G.

Throughout our analysis of mandatory sentencing data, information is presented separately
by felony class. Accordingly, the following constitutes a summary, by felony class, of the
results of our study of release statistics:

CLASS INMATES MAXIMUM MINIMUM TIME SERVED
Class 2 855 7.8 4.6 5.4
Class 3 2,049 6.0 3.2 3.9
Class 4 3,288 4.7 2.0 2.3
Class 6 1,561 25 1.3 1.6
Class 6 3,658 1.6 0.8 1.0
ALL INMATES ' 11,411 3.6 1.9 2.3

The resuits displayed above demonstrate that for each felony class, the time served average
falls between the average of the minimum and the average of the maximum sentences. Note
also that for each class the average maximum is slightly higher than the presumptive sentence
for a Non-Dangerous/Non-Repetitive offender of that class. The average percentage of the
maximum sentence served prior to release varies as follows: Class 2 - 69.2%; Class 3 -

. 65.0%; Class 4 - 48.9%; Class 5 - 64.0%; Class 6 - 62.5%. Overall, for released inmates,

the minimum sentence averaged 52.8% of the maximum sentence, and inmates served on
the average 63.9% of the maximum sentence prior to release.

Utilizing the classification system discussed above, we can break out the sentencing and time
served resuits given above (category B excluded) as follows:

No Mandatory Sentence

CLASS I INMATES l MAXIMUM MINIMUM l TIME SERVED
Class 2 519 6.9 3.5 4.4
Class 3 1,650 5.3 2.7 3.5
Class 4 2,991 3.7 1.9 2.1
Class 5 1,227 2.1 1.1 1.4
Class 6 3,530 1.5 0.8 1.0
ALL INMATES 9,917 3.2 1.6 2.0
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Consecutive Sentence Requirement 7
‘ CLASS INMATES MAXIMUM MINIMUM TIME SERVED l
Class 2 0 - - -
Class 3 2 7.0 3.5 5.5
Class 4 6 6.0 3.0 3.5
Class 5 76 4.0 2.0 2.8
Class 6 14 2.5 1.3 1.8
ALL INMATES 98 4.0 2.0 2.7

One-Half Eligibility (Minimum Term is 1/2 of Maximum)

CLASS INMATES MAXIMUM MINIMUM l TIME SERVED
Class 2 0 - - -

Class 3 16 5.1 2.5 3.9
Class 4 225 6.2 3.1 3.9
Class 5 201 3.5 1.7 2.3
Class 6 86 2.5 1.2 1.6

ALL INMATES 528 4.5 2.2 2.9

Two-Thirds Ehgibility (Minimum Term is 2/3 of Maximum)

| CLASS INMATES MAXIMUM MINIMUM TIME SERVED
—Elass 2 191 10.5 7.0 7.8
Class 3 346 8.0 5.3 6.0
Class 4 30 9.5 6.3 7.0
Class 6 31 5.4 3.6 4.1
| Class 6 ~ 21 4.1 2.8 3.1
ALL INMATES 619 8.6 5.7 6.4
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Two-Thirds Eligibility Plus 5-Year Minimum
CLASS INMATES MAXIMUM MINIMUM TIME SERVED
Class 2 132 7.1 5.3 5.5
Class 3 0 - - -
Class 4 1 5.2 5.0 5.0
Class 5 0 - - -
Class 6 0 - - -
ALL INMATES 133 7.1 5.3 5.5
Flat Term (Must Serve the Sentence Imposed)
CLASS INMATES MAXIMUM MINIMUM TIME SERVED
Class 2 13 6.8 6.8 6.8
Class 3 35 5.6 © 5.5 5.5
Class 4 35 4.5 4.5 4.5
Class 5 26 3.9 3.9 3.9
Class 6 7 3.0 3.0 3.0
ALL INMATES 116 4.8 4.8 4.8

There were no cases in categories H and | since they entail 25- and 35-year minimums which
could not possibly have been served by June 30, 1991.

Based on a parallel analysis of the variable "percentage of the sentence served prior to
release," which was calculated on an individual basis for all released inmates, the following
expected percentages of the sentence to be served prior to release were developed. These
percentages are systematically applied to new commitments and to active inmates in the
following sections of the report to project expected lengths of prison terms.

No Mandatory Sentence 63.3%
Sentence Consecutive to Any Other Sentence Imposed 72.0%
Must Serve 1/2 of Sentence Prior to Release Eligibility 64.4%
Must Serve 2/3 of Sentence Prior to Release Eligibility 74.7%
Must Serve 2/3 of Sentence Plus Minimum of Five Years 78.8%
Must Serve Full Term (Flat Term) 100.0%
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These figures are, of course, based on observed time served patterns by actual inmates, but
they also make sense logically in comparison to the percentages of the sentence to be served
prior to release eligibility. For example, in the case of 2/3 eligibility, inmates are serving
somewhat more of the sentence (74.7 %) than that required by statute (66.7 %), but well less
than the maximum of the sentence imposed. Obviously, in these cases, Board and/or
Department decision-making, and/or good time credits in some cases, have dictated the
amount of time ultimately served.

It should be emphasized at this point that only the percentages given immediately above were
carried forth from the study of releases to an examination of commitments and active
inmates. The average time served and sentence figures for released inmates are pot reliable
indicators for all offenders as they are based primarily on the movement of short term
offenders through the state prison system. Longer term offenders are obviously under-
represented in release statistics since they are not released as quickly or at the same rate as
shorter-term offenders. This is why the 2.3-year figure for time served by releases does not
reflect the true average length of prison terms in Arizona.
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PRISON POPULATION PROFILE

As of June 30, 1991, there were a total of 15,150 inmates active in the Arizona prison
system. This includes all inmates under the Department’s jurisdiction who are temporarily
absent from institutions for various reasons, such as those out to court and those receiving
outside medical treatment. Of this total, 14,610 or 96.4% were inmates sentenced under the
new criminal code, 486 or 3.2% were inmates sentenced under the old criminal code, and 54
or 0.4% were inmates sentenced in other jurisdictions. Overall, the average {(mean) sentence
for allinmates was 12.1 years, the average minimum term prior to release eligibility 7.6 years,
and the average expected term to be served prior to release (see discussion above) 9.2 years.
On average, an inmate had served (tc June 30, 1991) 3.2 years of the projected 9.2 years
to release, leaving an average of 6.0 years yet to.be served. (Note: Inmates with life and
death sentences were arbitrarily assigned a sentence length value of 50 years.)

For new code inmates, the average sentence was 10.8 years, the average minimum term 7.0
years, the average expected term 8.2 years, the average time served (to June 30) 2.8 years,
and the average time yet to be served 5.4 years. Excluding the 140 Shock Incarceration
cases decreases the inmate total to 14,470, and increases the average sentence to 10.9
years, the average minimum term to 7.1 years, and the average expected term to 8.3 years.
The average time served to June 30 remains the same at 2.8 years, while the average time
to be served rises slightly to 5.5 years.

In interpreting these statistics, it should be noted that they exceed corresponding averages
for commitments to the Arizona prison system during any given time period. The active
population at any specific point in time tends to consist of more serious, longer-term inmates
than a typical sentenced group, since active inmates consist of previously committed inmates
who have not been released as of the given date. Those who have been released tend to be
shorter term inmates, while those who have not been released, i.e., active inmates, tend to
be longer termers. It is critical, then, not to use the above statistics as if they represent the
sentences being handed down by the judges. Instead, they reflect, to a great extent, the
build-up of longer termers in the population and the degree to which harsher penalties
contribute to this buildup. The short termers move through quickly and are reflected to only
a minor extent in active population statistics.

Mandatory Sentencing Statistics

Table 2, which covers the next five pages of the report, provides an in-depth sentencing
profile of the active population, including individual categories of mandatory sentencing under
the new criminal code. It should be noted that in the first portion of this table, the mandatory
sentencing categories are not mutually exclusive. In some cases, offenders may be sentenced
pursuant to more than one of the indicated statutes. Accordingly, itis not appropriate to "add
down" the table in combining the various categories of mandatory sentences. The second
portion of the table (the last two pages) lists the categaries in order of seriousness and places
each inmate in only the most serious category applicable. Here, it is possible to add or
combine categories since they do not overlap. (Note: The portions of Table 2 dealing with
A.R.S. § 13-604 exclude DWI offenders and those active in the Shock Incarceration program.)
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SECTION

13-604

13-604.H
13-604. K

13-604.01

8¢

13-604.01
{014}
13-604.02
(New)

13-703

i3-710
13-1¢93.D

13-1206

TABLE 2

Mandatory Sentence Profile of Active Population,

June 39, 1991

TIME SERVED PROJECTED
ACTIVE SENTENCE TO-DATE MINIMUHM TERM TERM IN PRISON

TITLE CASES ({Avg. Years) (Avg. Years) (Avg. Years) {Avg.. Years)
Dangerous or Repetitive Offender ....vsuvvsrvavrssassansssssssssorncscaseses 5,150 i7.5 4.2 12.9 13.9
Dangerous Offender ....uceveccusvscossocsvoanorssssccascnsssocncerasensancve 2,119 23.4 4.9 15.6 18.7
Repetitive Offender ....ceiuicescvecacescasosacesoscavaccncnccanavnsvoavaseve 3,348 15.6 3.7 10.9 12.4
Repetitive Offender (One PriGr) siueccocivessnssacsecscacsaonscsnrsassensss 2,203 11.5 3.3 8.0 9.0
Hepetitive Offender {TWO PriffS) tviieicesenreceacacossssnnsonssnsosncacnsa 1,145 23.3 4.4 16.4 18.8
HON-Dangerous /HON-REPETITIVE vevuenerenerenersesavesoncsseosnsssneansssnens B,683 7.6 2.2 a.6 5.5
Hon-Dangerous/Repetitive (One Prior) ce.cveeeieacevecsscascnsscssarnacsessas 2,048 10.3 3.0 7.3 8.1
Non~Dangerous/Repetitive (Two PriorS) seveceeccsersecosrasesveccnscanescecns 983 19.6 4.1 13.9 15.8
Dangerous/Non~Repetitive ...c.iiriceiectarecnnsensvesasecessncosncssancccne 1,802 21.2 4.6 14.1 16.8
Dangerous/Repetitive (One Prior] ..ccieececrecrcecssvocesscccvsacsnninsessons 155 28.0 6.5 17.5 21.5
Dangerous/Repetitive (TWO PriorS} ..ceiceseeessrcccstsctccasvocasvooncessans 162 46.6 6.1 31.9 37.9
Offenses Committed while Releasesd ©n Bail, or Own Recognizance ............. 2 13.6 2.8 l10.4 1.2
Third Serious OLfense ....cesvesecccsceensitssssccrssiasnssronsanoanssnncss 9 Life 5.6 25.0 37.5
Dangerous Crimes Against Children ~ Rll Categories ....eseveccesscncreccase 1,036 18.4 2.9 15.2 16.8
~ 1st Degree/2+ Predicate Felonies ...... 29 Life 2.9 35.9 42.5
~ 1SL DEOree ..csccecensenvacsccconvoccsna 391 30.0 2.8 30.0 30.9
= 2nd Degree ....ccoeevceraneasacncsacsans 651 12.4 2.9 7.3 8.7
Offenses Committed while Released from Confinement - All Categofies PP 515 22.0 4.6 15.3 18.9
- Dangerous/Drug Crime 120 Life 4.9 25.8 37.5
- Other Crime ....ccven. 398 . 12,4 4.5 12.4 12.7
First. Degree Murder - All Categories ....ieecvevceesoccnsassnans cecsnrcsesen 358 Life/Death 5.9 25.2 37.5
~ Victim under 1% Years Of AQE «ccvsevssnccasssansnnaas 7 Life/Death 2.7 35.9 42.5
~ Victim 1S Years of Age or Older ...vveececencnnoncoas 352 Life/Death 5.9 25.0 37.5
Second Degree MULd@r ...ciivececsnsrsanencasessrsncassavnnsannsassananaanana 191 17.9 3.6 17.9 17.9
Conspiracy to Commit @ Class 1 FEIONY nevecesvecansoscvassasasansosccascnnne 7 Life 3.4 25.0 37.5
Dangerous or Deadly Assault by Prisoner - All Categories ....iceeecesaccces 22 41.0 8.2 22.6 32.9
~ Effective 10-1-78 ....ccrevasases 15 Life 9.5 © 25.0 37.5
—~ Bffective B-4-84 ..c.vviirenneone 3 25.6 10.1° 15.7 17.6



62

TABLE 2

Handatory Sentence Profile of Inmate Population, June 3@, 1991

TIME SERVED PROJECTED
A.R.S. ACTIVE SENTENCE TO-DATE MINIMUM TERM TERM IN PRISON
SECTION TITLE CASES (Avg. Years) (Avg. Years) (Avg. Years) {Avg. Years)
~ Effective 5-16-87 ..civeencvonces 4 18.8 1.9 18.8 18.8
13-1207 Prisoners who Commit Assault with Yntent to Incite RIOL OF .s.uivceveencncns Q - - - -
Participate in Riot
13-1304 Kidnapping of a Minor under 15 Years Of AQ8 cecivcencsvenssnnnescosssnanocne 26 49.0 2.8 48.3 48.7
13-1405 Sexual Conduct with a Hinor under 14 Years Of AQ@ ...c.ceceacnccnsacocncnaas 151 31.8 3.5 3i.8 3i.8
13-1406 Sexual Assault — All Cateqgories .....cecececeercesesansoasocnssasnacenaonas 282 28.4 4.4 27.3 27.9
- Dangerous Offense or Prior 'Sexual ASSAULL ceseivennnncnens 12 Life 5.8 25.0 37.5
= BY) OLDEES 1eveenenvrervesnserarseasoscasannonssansencnnas 213 27.7 4.4 27.7 21.7
13-1426.21 Sexual Assault Of @ SPOUSE ssvetrvrasssrsrrsrsvsvsisesssannsssasvasansesses @ - - - -
13-1410 Child Molestation {18-1~78 £0 5-16-85) vt.vieciverrvecccrncacncascocasncansne 126 19.5% 6.2 14.5 16.4
13-2308 Participation in a Criminal Syndicate ....ceevvecennccsvecocccssveeasasnnans 2 14.0 1.2 14.0 14.0
13-2312 Illegal Control of an Enterprise; Illegally Conducting an Enterprise ...... ] - - - -
13-2503 Escape in the SeconNd Degree ...cueveicerencceccassecancsnrsssocsaavasnsssoaas 148 14.8 5.7 9.6 11.1
13-2504 Escape in the FIrSt Degree ..c.veeecsercvecssoavsoaassssvsssenssosecasnssons 7 i18.5 4.0 13.2 16.1
13-3405 Possession, Use, Productien, Sale or Transportation of Marijuama .......... 123 6.0 1.6 4.1 4.7
13-3406 Possession and Sale of Narcotic Drugss Inducing Minor to Traffic in ....... 279 8.9 4.3 6.5 7.1
{0la Law) or Use Narcotic Drugs
13-3407 Possession, Use, Administration, Acquisition, Sale, Manufacture or ........ 108 7.5 1.7 6.0 6.3
Transportation of Dangerous Drugs - All Categqories
- Possess for Sale, Manufacture ...... 79 6.7 1.6 4.6 5.1
or Administer to Another
~ Transport for Sale, Import .c.eceeoe. 32 9.4 1.8 9.4 9.4
into State, etc.
13-3408 Possession, Use, Administration, Acquisition, Sale, Manufacture Or ........ 387 8.8 1.8 8.8 8.8
{New Law) Transportation of Narcotic Drugs
13-3408 Involving or Using Minors in Drug Offenses .c..cecececencsccisnannanacnnnan [ 14.6 2.2 14.6 - 14.6
13-3410 Serious Drug Offender v...-cececeecnosencacccnnasanccncssoscascsasnsacnsnes 5 Life 2.2 25.0 37.5
13-3411 Possession, Use or Sale of Marijuana, Dangerous DIugsS, OF c.ceccevecoscsces 1 6.9 1.7 3.0 3.9

Narcotic Drugs on School Grounds or Near Schools
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SECTION

28-692

36~-1002

o€

TABLE 2

Mandatory Sentence Profile of Active Population, June 30, 1991

TIME SERVED PROJECTED
ACTIVE SENTENCE TO-DATE HINIMUHM TERH TERM IN PRISON
TITLE CASES (Rvg. Years) (Avg. Years) (Avg. Years) {Avg. Years)

Driving under the Influence of Intoxicating Liguor ......c..cceveercencanane 763 2.1 9.7 1.2 1.5
{Thixd offense or while License is Suspended or Cancelled)

Narcotic Drug Offenses t e ereeeeeeteatanetaaaeetantentaraaanaaaranans [ 15.0 9.4 10.1 i1.8

ALL ACTIVE INMATES .......................................'................. 15,159 12.1 3.2 7.6 9.2

CRIKINAL CODE — NeW c.cusesorrscssasennsacosssscscnosssssssvsscccnsessacs 14,610 1.8 2.8 7.0 8.2

EE 2 - Y 486 48.9 16.4 24.2 36.6

~ Other StALe ..ccveeccscocccnsossnssssasnscrssccsnnssnscnnos 54 39.4 8.1 19.7 29.6

NEW CRIMINAL CODE — Shock Incarceration CasSeS ..ecceessecssscscconcrssssacass 140 2.4 0.1 2.4 2.4

- Sentenced Inmates (Excluding Shock) c.cceeveeccevseeses 14,470 10.9 2.8 7.1 8.3

- No Mandatory Sentence ......c.ceeeee 6,646 5.6 1.9 2.8 3.6

~ DHI Handatory Only ...ccceececacsas 637 1.6 Q.6 2.9 1.2

- Mandatory Sentence .......eeccecece 7.187 16.6 3.8 11.6 13.3

- Sentenced Inmates {Excluding Shock and DWI} ...ceeveee.. 13,833 i1.3 2.9 7.4 8.6

= ClaSsS 1 c.viccecsncccscoacccnsnanss 545 40.0 5.2 22.8 31.6

~ Class 2 teivescccrsnncessccnsonnnss 3,988 17.0 4.0 12.7 14.0

—Class 3 sieieeccncnnncsncasnnnensas 5,126 9.2 2.8 5.6 6.6

—Class 4 .i.eiecicencnnsancaascesess 2,685 5.6 2.0 3.1 3.8

= ClassS 5 .iccecvinnctecescnrccosccan 592 4.0 1.6 2.2 2.7

=~ ClassS 6 ceeecsscsascocronssossnnnes 899 2.1 2.9 1.1 1.4

- Sentenced Inmates (Excluding Shock, DWI and Class 1) .. 13,288 10.1 2.8 6.7 7.7

No Mandatory ......c...... 6,646 5.6 1.9 2.8 3.6

Handatory ceeeaesccsescces 6,642 i4.7 3.7 10.7 11.8

Ratio of Mandatory to Nen-Mandatory 2.6 1.9 3.8 3.3




TABLE 2 (Continued)
Mandatory Sentence Profile of Active Population, June 30, 1991

TITLE {The following categories of mandatory sentences are listed in order of TIHME SERVED PROJECTED
A.R.S. the severity of the penalty imposed. Each inmate with a mandatory sentence ACTIVE SENTENCE TO-DATE MINTHUH TERM TERM IN PRISON
SECTION is included only once in the most serious/highest category applicable) CASES {Avg. Yearxs) ({Avqg. Years} {&vg. Years) {Avg. Years)
13-703 First Degree Murder - Victim under 15 Years Of AQE tcueceeeccccerocoancnvon 7 LifesDeath 2.7 35.9 42.5
13-604.01 Dangerous Crimes Against Children - 1st Degree/2+ Predicate Felonles ...... 27 Life 2.8 35.@ 42.5
13-703 First Degree Murder — Victim 15 Years of Age or Older ....cevevvennencecass 351 Life/Death 5.9 25.0 37.5
13-14@6 Sexual Assault - Dangercus Offense or Prior Sexual ASSauUlL ..cevsvecnsccaes 11 Life 5.7 25.0 37.5
13-604.02 Offenses Committed while Released from Confinement -~ Dangerous/Drug Crime 102 Life 4.9 25.3 37.5
13-1206 Dangerous or Deadly Assault by Priscner (0ld form of this law) ..eceecuenn. 14 Life 9.1 25.0 37.5
13-604.N  Third Serious DEFENSE ....ueessrerssosssosesecsasnosacersasssoscsacaassonss 7 Life 4.9 25.0 ' 37.5
13-1003.D Conspiracy to Commit a €lass 1 FEIONY .c.veeeerececetonncecsccnoncacsnnanre 2 Life 2.4 25.¢ 37.5
13-3410 Serious Drug Offender ...ucieeeerenacocncrecnssasassosnnoccsoccancacsnosans 2 Life 2.2 25.0 37.5
E? 13-710 Second Degree MUEAEr ..c.veeirerererecnnssvrecserocancccssescsccscmannisnaneas is1 17.9 3.6 17.9 17.9
13~604.01 Dangercus Crimes Against Children - 1st Degree/@-1 Predicate Felonies ..... 370 28.7 2.8 28.7 28.7
13-1405 Sexual Conduct with a Minor under 14 Years of Age .....oicivaescticnccenne. 45 20.2 5.4 20.2 20.2
13-1426 Sexual Assault - ALL OtheIS ..iieicecrinevsrreacennasosasracasvsnsssascsocons 257 27.4 3.4 27.4 27.4
13-604.02 Offenses Committed while Released from Confinement - Other Crime .......... 312 12.0 4.5 12.0 12.2
13-3408 . Possession, Use, Administration, Acquisition, Sale, Manufacture or ........ 386 8.8 - 1.8 8.8 8.8
{New Law) Transportation of Narcotic Drugs
13-3407 Possession, Use, Administration, Acquisiticn, Sale, Manufacture or ........ 28 9.4 1.8 9.4 9.4
Transportation of Dangerous Drugs - Transport for Sale, Import
into States, etc. .
13~1206 pangerous or Deadly Assault by Prisoner (Current form of this law}] ..<<.ae. 3 16.4 1.9 15.4 16.4
13-3409 Involving or Using Minors in Drug Offenses .....iicieeeencenccnsnscarsacaas 4 2.0 1.9 9.0 9.0
13-1410 Child Molestatlon (Prior to 5-16-85) .uceiseeecntsensecrsncancrrsansonsocnsene 112 17.1 6.4 11.5 13.5
13-3406 Possession and Sale of Narcotic Drugs: Inducing Minor to Traffie in ....... 278 8.9 4.4 6.3 7.0
(01d Law) or Use Narcotic Drugs .

13-604 Dangerous or Repetitive Offender (Must sorve 2/3 of sentence) .....ceeceeees 3,202 4.5 4.2 9.7 108.8



TABLE 2 {Continued)

Mandatory Sentence Profile of Active Population, June 20, 1991

TITLE (Tha following ostegories of mandatory sentences are listed in orxder of TIHE SERVED PROJECTED
A.R.S. the severity of the penalty imposed. Each inmate with a mandatory sentence  ACTIVE SBNTENCE TO-DATE HINDMUM TERM 7TERM IN PRISON
SECTION is included only once in the most serious/highest category applicable) CASES (Avg. Years) (Avg. Years) {Avg. Years} {Avg. Years)
13-3407 Possession, Use, Administration, Acquisition, Sale, Manufacture or ........ 52 5.8 1,5 3.2 4.3
Transpaortation of Dangerous Drugs -~ Possess for Sale, Mamufacture
or Administer to Another
13-3405 Possession, Use, Production, Sale or Transportation of Marijuana .......... 114 5.5 1.6 3.7 4.1
13-604.01 Dangerous Crimes Against Children ~ 2nd Degree .....c.civeceeesoecociacnane 483 1.1 2.5 5.6 T.1
13-604 Dangerous or Repetitive Offender {Hust serve 1/2 of sentence) ...cceeeecens 793 6.2 1.3 3.1 4.0
13-3411 Possession, Use or Sale of Marijuana, Dangerous DrugsS, OF ...ceecveoessvsen 1 6.@ 1.7 K] 3.9
Narcotic Drugs on School Grounds or Near Schools
13-2503/4 Escape in the Pirst or Second Degree .....c..ceevecvesrecvocacsasersassanssns 84 | 8.3 3.5 4.3 6.2
28-692 Driving under the Influence of Intoxicating LiquUoOr ...ccovececcccsossnncses 637 1.6 ¢.6 e.8 1.2
{Third offense or while License is Suspended or Cancelled)
ALL IVMATES SERVING MANDATORY SENTENCES UNDER THE NEW CRIMINAL CODE ....... 7,824 15.4 3.5 10.7 12.3
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A.D.C. Mandatory Sentencing Study

Of the total active population of 15,150, 7,914 or 52.2% carry some form of mandatory
sentence. Of the 7,914, 7,824 or 98.9% carry new code mandatories, while the remaining
90 carry mandatories established under the old criminal code. The number 7,824 is the
composite total of all of the individual categories displayed in this table.

Of the 7,824 inmates with new code mandatories, 637 carry as their only mandatory the six-
month minimum term for conviction of felony DWI (A.R.S. § 28-692). Thus a total of 7,187
inmates carry new code mandatories of other types. Because the DWI category includes a
subgroup sentenced to six-month terms in prison as a condition of probation, which are not
true prison sentences, and since DW! was excluded from sentencing statistics given in the
other two studies, it was decided to delete DWI from the more in-depth anatyses undertaken
in this report. Thus, in our analysis of the profile of active inmates, we will limit ourselves
primarily to new code inmates not placed in the Shock Incarceration program and not
sentenced strictly for DWI.

Further excluding inmates sentenced only for DWI (with a six-month mandatory minimum),
from the group profiled above, we may break out sentencing statistics as follows:

T¥F’RISON POPULATION PROFILE AVERAGE (Mean)
(New Code, Excluding DWI and Shock) (In Years) ]

Inmates 13,833
Maximum Term (Sentence) 11.3
Minimum Term to Release Eligibility 7.4
Expected Term in Prison (to Release) 8.6
Time Served to June 30, 1991 2.9

| Time Yet to be Served 5.7

On average, the minimum term is 65.5% of the maximum, the expected term 76.1%, time
served to-date 25.7%, and time yet to be served 50.4%. In addition, time served to-date is,
on the average, 39.2% of the minimum term and 33.7% of the expected term. The fact that
inmates on the average have served only about one-third of their eventual terms in prison is
highly suggestive. In a so-called "steady state" situation in which commitments and penalties
are not "on the rise,” active inmates should on the average be 50% of the way through their
eventual terms in prison. However, as penalties grow over time and as commitments rise and
feed the pool of newer inmates, the percentage of the term served to ‘any given date falls
below 50% and in this case well below 50%. The obvious implication of this observation is
that the Arizona prison system is not in a steady state, that numbers of commitments, and
the harshness of penalties, or both, are on the rise. This would suggest, at least tentatively,

that mandatory sentencing has not had any where near its full level of impact.

Within the group of 13,833 inmates profiled in the table above, 7,187 or 52.0% carry
mandatory sentences, while the remaining 6,646 or 48.0% are not subject to mandatories.
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A.D.C. Mandatory Sentencing Study

Penalty-wisg, inmates carrying mandatory sentences may be compared, at least superficially,
with those not carrying them as follows:

Inmates Ac_tive on June 30, 1991 (New Code, Excluding DWI and Shock)

I SENTEENG CATEGORY NO MANDATORY MANDATORY
Inmates 6,646 7,187
Maximum Term 5.6 16.6
Minimum Term 2.8 11.6
Expected Term in Prison 3.6 13.3
Time Served to June 30 1.8 3.8

| _Time Yet to be Served 1.7 8.5

In comparing these two groups, it should be noted that all Class 1 felons fall in the mandatory
sentence category, which, to an extent, inflates the differences between the two categories.
To provide a more valid comparison, then, we delete Class 1 felons from the table as follows:

Inmates Active on June 30, 1991 (New Code, Excluding Class 1, DWI and Shock)

SENTENCING CATEGORY NO MANDATORY MANDATORY
Inmates 6,646 6,642
Maximum Term 5.6 14.7
Minimum Term 2.8 10.7
Expected Term in Prison 3.6 11.8
Time Served to June 30 1.9 3.7

Time Yet to be Served 1.7 8.1

In comparing these two sets of results for Class 2 through 6 felons, we find that, on the
average, sentences (maximum terms) for inmates with mandatory sentences are 2.6 times as
long, minimum terms are 3.8 times as long, and expected terms are 3.3 times as long.
However, it should noted that the differences observed are, to an extent, due to tangible
differences between the two groups (other than mandatory sentencing). Inasmuch as
mandatory sentencing covers a variety of serious behaviors, including dangerousness,
repetitiveness, child sex offenses, murder, sexual assault, drug trafficking, etc., it is not
surprising that penalties for this group are substantially higher. The guestion, however, is
whether or not the differences in penalties can be explained entirely by differences between
the crimes and criminal histories of the two groups, or whether mandatory sentencing itself,
and the differential application of it to similar offenders, is a contributing factor.
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A.D.C. Mandatory Sentencing Study

Rather than address this issue as it applies to the active inmate population, we opt iristead
to save it for our analysis of commitments (new admissions) to the Department. Technically
speaking, differences within the inmate population can be due to other factors, such as
paroling policy, good time iaws, etc. However, sentencing statistics on commitments reflect
only factors associated with the criminal code and with charging and sentencing practices.

Table 2, and Table 3 in the next section, are critical to a proper understanding of the impact
of mandatory sentencing, as they clarify precisely where the longer terms associated with
mandatory sentencing arise. For example, according to Table 2, the 2,119 active inmates in
the Dangerous Offender category carry an average maximum term of 23.4 years, an average
minimum term of 15.6 years, and an average expected term in prison of 18.7 years.
Similarly, the 1,036 offenders sentenced pursuant to the Dangerous Crimes Against Children
statute (either 1st or 2nd degree) carry an average maximum term of 19.4 years, an average
minimum term of 15.2 years, and an average expected term in prison of 16.8 years. Finaily,
the 515 offenders sentenced under the Offenses Committed while Released from Confinement
statute carry an average maximum term of 22.0 years, an average minimum term of 15.3
years, and an average expected term in prison of 18.9 years. The magnitudes of these
numbers assume some order of significance when it is noted that the presumptive sentence
for a Class 2 felony without a mandatory is 7.0 years.

The final issue to be addressed in this section concerns the nature of the distribution of
expected prison terms. As noted above, the mean of this quantity is 3.6 years for inmates
without mandatory sentences and 11.8 years for inmates with them. The following table
provides major percentiles of the distribution of expected terms for the two groups.

PERCENTILE NO MANDATORY MANDATORY
10th 1.2 3.8
20th , 2.3 5.3
25th 2.5 5.5
30th 2.5 5.6
40th 2.8 7.0
50th (Median) 3.2 7.8
60th 3.2 9.5
70th 4.1 11.2
75th 4.4 12.0
80th 4.5 14.2
90th 6.3 20.7
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As noted previously, the mean expected term in prison for inmates with mandatory sentences
(11.8 years) is 3.3 times what it is for those without them (3.6 years). In comparing the
medians, on the other hand, we find that the differential is a factor of 2.4 (7.8 years to 3.2
years). The medians are closer since they fail to take into account outliers (high values) which
inflate the mean for the mandatory sentence category. It might be argued that medians,
rather than means, should be used to compare the two categories of inmates, since the
median provides a better indication of the penalty level for the "typical" inmate. Nonetheless,
the mean is used in this report since the results of our analysis are to be translated into "bed-
years" for the purpose of impact estimates. Such a translation must be based on the mean
rather than the median.
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SENTENCING DATA FOR NEW COMMITMENTS

During the period FY 1989-91 (July 1, 1988 through June 30, 1991), there were a total of
19,874 commitments to the Department of Corrections from the courts. This includes new
{first) court commitments, recommitments, Shock Incarceration placements, and offenders
required to serve a shori prison term as a condition of probation. It also includes offenders
returned to prison as release violators (parole, etc.) with new sentences, but does not include
those returned for technical violations.

For purposes of this study, a complete and accurate database on sentencing was availabie for
16,852 of the 19,874 cases (an 84.8% sample). While the totals which appear in the tables
to follow are not complete, the means, medians, etc. in relation to sentence lengths and
expected time served should reflect an accurate picture of the kinds of sentences being
handed down by the Superior courts in this state.

Within our sample of 16,852 commitments, all but 20 were committed under Arizona’s new
criminal code. Fifteen of the 20 were old code cases and the remaining five from other
states. Overall, the average (mean) sentence for all commitments was 5.9 years, the average
minimum term prior to release eligibility 3.7 years, and the average expected term to be
served prior to release 4.3 years. (Note: Again, inmates with life and death sentences were
arbitrarily assigned a sentence length value of 50 years.)

Excluding the 673 Shock Incarceration placements decreases the commitment total to
16,159, and increases the average sentence to 6.0 years, the average minimum term to 3.8
years, and the average expected term to 4.5 years.

Table 3, covering pages 38 through 42, provides an in-depth sentencing profile of commit-
ments similar to Table 2 in the last section. As with Table 2, in the first portion of Table 3,
the mandatory sentencing categories are not mutually exclusive. In some cases, offenders
may be sentenced pursuant to more than one of the indicated statutes. The second portion
of the table (the last two pages) lists the categories in order of seriousness and places each
inmate in only the most serious category applicable. Here, it is possible to add or combine
categories since they do not overlap. (Note: The portions of Table 3 dealing with Dangerous
and Repetitive Offenders (A.R.S. § 13-804) exclude DW! offenders and those active in the
Shock Incarceration program.)

Within our sample of 16,852 commitments, 6,489 or 38.5% carry some form of mandatory
sentence. The number 6,489 is the composite total of the categories displayed in Table 3.
Of the 6,489 commitments carrying mandatory sentences, 2,347 carry as their only
mandatory the six-month minimum term for conviction of felony DWI (A.R.S. § 28-692).
Thus a total of 4,142 commitments carry new code mandatories of other types. As was the
case with our analysis of active cases, we will limit ourselves primarily to new code inmates
not placed in the Shock Incarceration program and not sentenced strictly for DWI. A more
succinct profile of the target population of our analysis of court commitments appears at the
top of page 43.
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TABLE 3
Mandatory Sentence Profile of New Commitments, FY 1989-91

PROJECTED

A.R.S. NEW COURT SENTENCE MINIMUM TERM TERM IN PRISOR

SECTION TITLE COMMITMENTS (Avg. Years) (Avg. Years) (Avg. Years)

13-604 Dangerous or Repetitive Offender ......cceeetenucnerccsasscsnccosscnnsasanes 2,837 14.1 9.7 11.2

Dangerxous Offender ....ceeiereccoccccserssosnsosssecrassenssssnasescssenssnnse 866 21,1 14.4 17.1

Repetitive Offender .....ccciveeaivovenseasssosssscsssncnssscosscrsacananans 2,053 i2.1 8.4 9.6

Repetitive Offender (One Prior) ...ccevievececacasceascnenracessasscanannns 1,490 8.7 5.9 6.7

Repetitive Offender (Two PriorS) ..c.ceveercrenrecicercncnocansanccnaasases 563 21.0 14.8 17.2

Non-Dangerous/Non-Repetitive .....cciviierecennsasencscsnsacanssessscennses 10,975 5.0 2.9 3.5

Non-Dangerous/Repetitive (One Prior) ....ceecveencececncenaasosansonansnnas 1,459 8.3 5.7 6.4

Non-Dangerous/Repetitive (TWO PriorS) cvicecveceieresosscosaccsacsscennnnns 512 18.4 13.1 15.1

Dangerous/Non-Repetitive ......ciiiiiirrereecncenceassacocasnsocsennsennnne 784 19.2 13.1 15.6

Dangerous/Repetitive (One Prior) ....cccieeiicoroacsceccasnscsscosancannnes 31 26.09 16.5 20.1

Dangerous/Repetitive (Two Priors) ........eeeiecececsccoececsncasceascncass 51 47.1 32.7 38.5

13-604.M Offenses Committed while Released on Bail or Own Recognizance ......evs00ae 1 7.7 7.7 1.7

13-604.N Third Serious OffeNSe ...veiveiresnessssansoacesacsscsasossnanssssssannsansae 2 Life . 25.9 37.5

w 13-604.01 Dangerous Crimes Against Children - All Categories ......-iecveeevsccnnanns 644 21.1 16.7 18.5

o«

~ 1st Degree/2+ Predicate Felonies ...... 22 Life 35.0 42.5

— 1St DBOIree ...cceecncccssssresasacnssns 244 34.2 34.2 34.2

~ 2nd Degree .....cecvcaceccsccrcnnsecnans 404 12.3 7.4 8.8

13-604.01  Offenses Committed while Released from Confinement - All Categories ....... 187 21.0 15.0 18.0
(01d)

13-604.02 - Dangerous/Drug Crime 45 Life 25.0 37.5
{Hew)

- Other Crime ......cccn. 142 11.8 11.8 11.8

13-703 First Degree Murder -~ All Categories ......cieeeecceencecss tesicsanarsanesan 137 Life/Death 25.4 37.7

~ Victim under 15 Years Of AQe ....cccevaccrscsvnscnnes ’ 5 Life/Death ° 35.2 42.5

- Victim 15 Years of Age OF OLdEr .e.uvvveveenencnennes 132  Life/Death 25.0 31.5

13~710 Second Degree MULder ....ieeevecssscasecassscossensssscrsssscssscassansas .o 102 18.2 18.2 18.2

13-1203.0 Conspiracy to Commit a Class 1 FelONY ...eveecececranesasasusrcasacnsnascne 5 Life 25.9 37.5

13-1206 Dangerous or Deadly Assault by Prisoner (5-16-87) ...ecevecccscsrsecccnsasss 4 18.8 18.8 18.8

13-12@7 Prisoners who Commit Assault with Intent to Incite Riot Or .....vccivcnnens ] - - -

Participate in Riot
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A.R.S.
SECTION

13-13e4
13-1405

13-1406

13-1406.01
13-1410
13-2308
13-2312
13-2503
13-2504
13-3405

13-3406
{0ld Law)

13-3407

13-3408
{New Law)

13-3409
13-3410

13-3411

28-692

TABLE 3
Handatory Sentence Profile of New Commitments, FY 1989-91

PROJECTED
NEW COURT SENTENCE MINIMUM TERM TERM IN PRISON
TITLE COMMITMENTS (Avg. Years) (Avg. Years} {Avg. Years)
Kidnapping of a Minoxr under 15 Years of Age ....cccceiecrcencrnrccccnsonans 17 57.9 56.6 57.2
Sexual Conduct with a Hinor under 14 Years Of AQE .eceessocccnssncssosonses 81 41.6 41.6 41.6
Sexual AssaUlt ~ All Categories .cu.eveeeceenenonsocoscerssosssncocsnsannas 108 28.2 27.5 27.9
- Dangexous Offense or Prior Sexual Assaull ......covesseeae 3 Life 25.0 37.5
~ A1l OLNELS .eoccrcoevensnseaccorsossransascssnsvsosanssnse 105 27.6 27.6 27.6
Sexual ASSAULL Of & SPOUSE sveeeecccevascsncesvoscanosssscssasssvasnasnssnns 1 0.8 2.8 2.8
Child MOleSTAtiOon cseeecscncatascrssassssssrssvsssanssrsvsescsssosnoransians 15 31.5 27.3 28.8
Participation in a Criminal SYNAICALE «.vceeeeveoecesanvecsoosanenvonnnnsss 2 14.0 14.@ 14.0
Illegal Control of an Enterprise; Illegally Conducting an Enterprise ...... ] - - -
Escape in the Second Degree ,....eeceverecceceroansnvsnsvsonscissvessncsesne 75 5.3 3.2 5.0
Escape in the First Degree ...c.cceeericreciencecnsaneavessascosennccsnannes 6 6.6 3.8 i 4.8
Possession, Use, Production, Sale or Transportation of Marijuana .......... 133 5.6 3.8 4.2
Possession and Sale of Narcotic Drugs: Inducing Minor to Traffic in ....... 81 8.1 6.2 6.5
or Use Narcotic Drugs
Possession, Use, Administraticn, Acquisition, Sale, Manufacture or 111 7.4 5.8 6.2
Transportation of Dangerous Drugs — ARll Categories cuiivecesvecareccncnanns .
- Possess for Sale, Manufacture ......... 83 6.6 4.5 5.0
or Administer to Another A
~ Transport for Sale, IMPOIt .¢vveevvenan
into State, etc. 31 9.4 S.4 9.4
Possession, Use, Administratlon, Acquisition, Sale, Manufacture or ........ 373 8.8 8.8 8.8
Transportation of ¥arcotic Drugs
Involving or Using Minors in Drug Offenses ....cceecvensreacscnciiocencceans 5 8.4 8.4 8.4
Serious Drug Offender ....ccoeesecarcrenseccsarorsassannenanansnsnsasnensnsss 5 Life 25.0 37.5
Possession, Use or Sale of Marijuana, Dangerous DrugsS, OF .eeceiceocscasssns 2 5. 2.5 3.2
Rarcotic Drugs on School Grounds or Near Schools
Priving under the Influence of Intoxicating LiQUOr .e.ecevececicvcscecunnnse 2,488 1.3 2.8 9.9

{Third Offense or while License is Suspended or Cancelled)
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TABLE 3
Mandatory Sentence Profile of New Commitments, FY 1989-91

PROJECTED
A.R.8, NEW COURT SENTENCE HINIMUM TERM TERM IN PRISON
SECTION TITLE COMMITMENTS (Avg. Years) (Avg. Years) (Avg. Years)
ALY, NEW COURT COMMITHMENTS (FY 1989-1991) .iiueeecreerssoarosnascsnssonsssanes 16,852 5.9 3.7 4.3
CRIMINAL CODE = HEW ..iciesocvoccanesssanccsssnsassssssasssossassssnansances 16,832 5.8 3.7 4.3
B3 < 5 34.1 16.7 25.4
~ Other SLAt@ ceoveeseecccrosnnsacconvessesssacsssacssncsscensn 15 31.4 15.7 23.6
NEW CRIMINAL CODE - Shock Incarceration CasSesS s..eeccecsnscccescsvocconasces 673 Q.4 0.4 2.4
~ Sentenced Inmates (Excluding Shock) .....c.cceeenncnsans 16,159 6.0 3.8 4.5
- No Mandatory Sentence ....i.oeesces 9,670 3.9 2.0 2.5
- DWI Mandatory Only .....cocceeeaaee 2,347 1.1 2.7 2.9
= Mandatory Sentence ....ceosseesesses 4,142 13.8 S.8 11.3
~ Sentenced Inmates (Excluding Shock and DHI) ........... 13,812 6.9 4.3 ) 5.1
— ClasS 1 ceeecececoccsrancncsosssenae 232 38.4 22.3 31.0
= ClasS 2 .iieectvscnaroasasscannnnns 2,222 14.5 11.Q 12.1
~ClasS 3 .ereerennnntanraanocensannn 4,059 7.8 4.5 5.4
D o -1 S 3,182 4.7 2.4 3.e
— ClasS 5 .iveeveosnccacosscacscosnnen 1,197 2.5 1.3 1.6
~ ClassS 6 ..ecieeeccntasnnnscnsonnans 2,920 1.6 2.8 1.0
- ~ Sentenced Inmates (Excluding Shock, DWI and Class 1) .. 13,580 6.4 4.0 4.7
No Mandatory ...cecceeenes 9,670 3.8 2.0 2.5
Mandatory «...cecceveevees 3,910 12.4 9.1 1e.1
Ratio of Mandatory to Non-Mandatory 3.2 4.6 4.0
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TABLE 3 (Continued)
Handatory Sentence Profile of New Commitments, FY 1989-91

TITLE (The following categories of mandatory sentences are listed in order of PROJECTED
A.R.S. the severity of the penalty imposed. Each inmate with a mandatory sentence  ACTIVE SENTENCE MINIMUM TERM TERM IN PRISOM
SECTION is included only once in the most serious/highest category applicable) CASES (Avg. Years) (Avg. Years) {Avg. Years)
13-7083 First Degree Hurder - Victim under 15 Years Of AQe ....ceevesesececisocncnss 5 Life/Death 35.0 42.5
13-604.01 Dangerous Crimes Against Children - 1st Degree/2+ Predicate Felonies ...... 21 Life = 35.@ 42.5
13-702 First Degree Murder - Victim 15 Years of Age or Older ....,c.cvvevevenacnas 131 Life/Death 25.0 37.5
13-1406 Sexual -Assault - Dangerous Offense or Prior Sexual Assault ........iceccene 3 Life 25.0 37.5
13-604.02 Offenses Committed while Released from Confinement - Dangerous/Drug Crime 37 Life 25.@ 37.5
13~1206 Dangerous ox Deadly Assault by Prisoner (Old form of this law) ...iuiceacaas [~} Life 25.9 37.5
13-604.N  Third SeriouS OEEENSE «ueeennnssennessasesnneeesnnnneesennsesssecnnnsennns 2 Life 25.0 37.5
13-1003.D Conspiracy to Commit @ Class 1 FElONY ceccsicectoscccescccnccsncsoannscssaca 2 Life 25.9 37.5
13-3410 Serious Drug OLfender .ueeueeentececuenoeonnrsoccancoancanscanaanaanncananne 2 Life 25.9 317.5
ﬁ 13-719 Second Degree MULAer ceoveeveeccceitvsereccosvssoscssaressscocavasassoncnanse 102 18.2 18.2 18.2
13-604.01 Dangerous Crimes Rgainst Children - 1st Degree/@-1 Predicate Felonies g e 230 32.8 32.8 32.8
13-1405 Sexual Cond\.xct with a Minor under 14 Years Of AG€ .soevvecvracnvesnccrconcns 8 37.0 37.9 37.0
13-1406 Sexual AssSault — ALY OThers ...cveiiniieresereisecesccsosacsasrsnancsnanans 96 27.9 27.9 21.9 ’
. 13-604.02 Offenses Committed while Released from Confinement - COther Crime .......... 132 11.3 11.3 11.3
13-34028 Possession, Use, Administration, Acquisition, Sale, Manufacture or ........ 372 8.8 8.8 8.8
{(New Law) Transportation of Narcotic Drugs
13-3407 Possession, Use, Administration, Acquisition, Sale, Manufacture or ........ 28 9.4 9.4 9.4
Transportation of Dangerous Drugs - Transpoxrt for Sale, Impoxt
into State, etc. . .
13-1206 Dangerous or Deadly Assault by Prisoner {Current form of this law) ........ 3 16.4 16.4 16.4
13-3409 Involving or Using Hinors in Drug Offenses ......ccceevcevecccerasccacanson 4 5.9 9.0 5.0
13-1410 Child Molestation (Prior t0 5=16-85) .ueceercrcvencecccnnsvecasssasanonnson 10 19.3 12.9 16.1
13-34e6 Possession and Sale of Narcotic Drugs: Inducing Minor to Traffic im ....... 76 7.8 5.8 6.8
{01d Law} or Use Narcotic Drugs

i3-60Q4 Dangerous or Repetitive Offender (Must serve 2/3 of sentence) cevevececese- 1,598 12.3 8.2 10.2



TABLE 3 {Continued)
Mandatory Sentence Profile of New Commitments, FY 1989-91

TiTLE (The following categories of mandatory sentences are listed in order of PROJECTED
A.R.S. the severity of the penalty imposed. Each inmate with a mandatory sentence ACTIVE SENTENCE MINIMUM TERM TERM IN PRISON
SECTION is included only once in the most sericus/highest category applicable) CASES (Avg. Years) (Avg. Years) (Avg. Years}
13-3407 Possession, Use, Administration, Acquisition, Sale, Manufacture or ....... . 63 5.7 3.8 4.7

Transportation of Dangerous Drugs - Possess for Sale, Manufacture
or Administer to Another

13-3405 Possession, Use, Production, Sale or Transportation of Marijuana .......... 124 5.2 3.5 4.4
13-604.91 Dangerous Crimes Against Children - 2nd Degree ....ceeeecacss caresesean cene 293 10.5 5.3 7.9
13-604 Dangerous or Repetitive Offerder (Must serve 1/2 of sentence) ....... ceseas 737 5.2 2.6 ' 3.9
13-3411 Possession, Use or Sale of Marijuana, Dangerous Drugs, OF .c.ecaceses ceseres 2 5.0 2.5 3.8

Narcotic Drugs on School Grounds or Near Schools
13-2503/4 Escape in the First or Second Degree ............. ceesaes ceeeen cececsesanen 6e 3.6 1.8 2.7
28-692 Driving under the Influence of Intoxicating Liquor ....ceveccevececinnans .o 2,347 1.1 0.7 e.9

(Third effense or while License is Suspended or Cancelled)

ALL NEW CODE COMMITHENTS CARRYING MANDATORY SENTENCES ...ovcecrscesecsscens 6,489 9.2 6.5 1.5

[4%
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A.D.C. Mandatory Sentencing Study
E:; 1989-91 COURT COMMITMENTS AVERAGE (Mean)
(New Code, Excluding DWI and Shock) {In Years)
Commitments {(Sample) 13,812
Maximum Term (Sentence) 6.9
Minimum Term to Release Eligibility 4.3
Expected Term in Prison (to Release) 5.1

On average, the minimum term is 62.3%, and the expected term 73.9%, of the maximum.
As noted above, within the group of 13,812 inmates profiled in the table above, 4,142 or
30.0% carry mandatory sentences, while the remaining 9,670 or 70.0% are not subject to
mandatories. While mandatory sentences account for a minority of commitments, they entail
much longer than average terms in most cases.

According to Table 3, the 866 commitments in the Dangerous Offender category carry
average maximum, minimum, and expected terms of 21.1, 14.4, and 17.1 years, respectively.
Similarly, the 644 commitments pursuant to the Dangerous Crimes Against Children statute
(either 1st or 2nd degree} carry average maximum, minimum, and expected terms of 21.1,
16.7, and 18.5 years, respectively. Finally, the 187 offenders sentenced under the Offenses
Committed while Released from Confinement statute carry average maximum, minimum, and
expected terms of 21.0, 15.0, and 18.0 years, respectively.

Penalty-wise, inmates carrying mandatory sentences may be compared, at least superficially,
with those not carrying them as follows.

SENTENCING CATEGORY NO MANDATORY MANDATORY.
Commitments 9,670 4,142 ]
Maximum Term ' 3.9 13.8

Minimum Term 2.0 9.8

Expected Term in Prison 2.5 11.3

On average, sentences (maximum terms) for mandatorily sentenced inmates are 3.5 times as
long, minimum terms are 4.9 times as long, and expected terms are 4.5 times as long, as they
are for those not covered by the mandatories. However, again, as noted in the previous
section, it should be recognized that the differences observed are, to an extent, due to
tangible differences between the two groups (other than mandatory sentencing). Again, the
question is: Can the gbserved discrepancies be explained entirely by differences between the
crimes_and criminal histories of the two groups, or are they due in part to the inconsistent
application of the mandatory sentencing statutes?
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First of all, those with mandatory saentences tend to be convicted of higher class felonies. The
percentage of inmates in a given class who carry mandatories varies as follows: Class 1 -
100%; Class 2 - 57%; Class 3 - 39%; Class 4 - 19%; Class 5 - 25%; and Class 6 - 5%.
Since higher class felonies normally carry higher penalties, inmates with mandatory sentences
would also tend to carry higher penalties. The question then is, within any given class, are
penalties for inmates with mandatory sentences higher than for those without them?

To address this issue, we first look at sentencing statistics by class without regard to
mandatory sentencing:

=

j CLASS _INMATES I MAXIMUM I MINIMUM | EXPECTED
Class 1 232 38.4 22.3 31.0
Class 2 2,222 14.5 11.0 12.1
Class 3 4,059 7.8 4.5 5.4
Class 4 3,182 4.7 2.4 3.0
Class 5 1,197 2.5 1.3 1.6
Class 6 2,920 1.6 0.8 1.0
l ALL INMATES 13,812 6.9 4.3 51 |

The table above shows a strong correlation, as would be expected, between the class of the
commitment and the basic penalty level. Minimum and expected terms, particularly, jump
dramatically with increasing class. The following two tables, then, compare sentencing data
between those with and those without mandatory sentences, while controlling for the class
of the commitment;

_FY 1989-91 COMMITMENTS (No Mandatory Sentence)

—_ELASS INMATES MAXIMUM MINIMUM EXPECTED
Class 1 0 - - -
Class 2 947 7.7 3.8 4.8
Class 3 2,481 5.8 2.9 3.7 |
Class 4 2,580 4.0 2.0 2.5
Class 5 893 2.1 1.0 1.3
| Class 6 | 2,769 1.5 0.7 0.9
" ALL INMATES 9,670 3.9 2.0 2.5
44
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A.D.C. Mandatory Sentencing Study
FY 1989-91 COMMITMENTS (Mandatory Sentence)
CLASS INMATES MAXIMUM MINIMUM I EXPECTED
Class 1 232 38.4 i 22.3 31.0
Ciass 2 1,275 19.5 16.3 17.5
Class 3 1,678 10.9 7.1 8.1
Class 4 602 7.6 4.4 5.3
Class 5 304 3.7 2.1 2.6
Class 6 151 3.5 2.0 2.4
ALL INMATES 4,142 13.8 9.8 ?.3
It is interesting, also, 'to look at the ratio of the two sets of rasults:
FY 1989-91 COMMITMENTS (Ratio of Mandatory to Non-Mandatory)
CLASS INMATES MAXIMUM MINIMUM EXPECTED
Class 1 - - - - |
Class 2 1.35 2.53 4.29 3.65
Class 3 0.64 1.88 2.45 2.19
Class 4 0.23 1.90 2.20 2.12
Class 5 0.34 1.76 2.10 2.00
Class 6 0.0% 2.33 2.86 2.67
ALL INMATES 0.43 3.54 4.90 4;52

The fact that the ratios are smaller when the class of feiony is controlled for shows that the
differential in penalties is due in part to the higher felony classes associated with mandatory
sentence commitments. Nonetheless, the discrepancies which remain, as indicated in the
body of the table, are still highly significant across classes. Itis ncteworthy that the greatest
discrepancies fall in the class with the harshest penalties, namely felony Class 2.

Since the actual length of stay in prison, which we call the expected term, is the bottom line
measure both in terms of punitiveness and bedspace usage, it is informative to consider the
impact of the discrepancies in this penaity type a little more closely. As can be seen from the
table above, expected terms are from 2.00 to 3.65 times as long for commitments carrying
mandatory sentences, depending on the felony class. If we backtrack and compare this
penalty type across classes, we can gain a little better perspective on the potential impact of
mandatory sentencing. Only Class 2 through 6 felons are considered in this analysis.

45



A.D.C. - Mandatory Sentencing Study

FY 1988-91 COMMITMENTS - Expected Prison Terms

CLASS ] MANDATORY ] NO MANDATORY
Class 2 17.5 (1,275) 4.8 (947)
Class 3 8.1 (1,578) 3.7 (2,481)
Class 4 5.3 (602) 2.5 (2,580)
Class 5 2.6 (304) 1.3 (893)
Class6 ] 2.4 (151) 0.9 (2,769)
ALL CLASS 2-6 ) 10.1 (3,910) 2.5 (9,670)

For Class 2 through 6 felons the average expected term in prison for court commitments is
10.1 years. The question of interest is: What would that average fall to if thase offenders
had been sentenced instead according to the averages (by class) applying to offenders not
sentenced under the mandatories, e.g., if the average expected term for the 1,275 Class 2
offenders had been 4.8 instead of 17.5, etc.? We can thus reproduce the above table as
follows:

_EY 1989-91 COMMITMENTS - Expected Prison Terms (Hypothetical)

[ Class | MANDATORY l NO MANDATORY
Class 2 4.8 (1,275) 4.8 (947)
Class 3 3.7 (1,578) 3.7 (2,481)
Class 4 2.5 (602) 2.5 (2,580)
Class 5 1.3 (304) 1.3 (893)
Class 6 0.9 (151) 0.9 (2,769)
ALL CLASS 2-6 3.8 (3,910) 2.5 (9,670)

According to this analysis, if mandatory sentence inmates (Class 2-6) had instead been
sentenced without reference to the mandatory sentence provisions, the average expected
term in prison would have fallen from 10.1 years to 3.8 years. This would have decreased
the overall expected term (new code, excluding DWI and Shock Incarceration) from 5.1 years
to 3.3 years or by 35.3%! THIS IS A PRELIMINARY RESULT ONLY AND DOES NOT
REPRESENT THE ADC ESTIMATE OF THE IMPACT OF MANDATORY SENTENCING!!

We present this analysis to demonstrate that large differences in expected terms remain even
after the felony class of conviction is controlled for. In the analysis tc foliow, we control not
only for felony class, but also for the nature of the crime of conviction (violent or non-violent)
and the prior record of the offender {(number of prior felony convictions). This analysis will
allow a much more sensitive reading of the true impact of mandatory sentencing.
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To truly comprehend the role that mandatory sentencing plays in the determination of prison
terms in Arizona, it is necessary to consider the nature of the specific mandatory penalty
imposed. For this reason, it was decided to break out the results on sentencing for court

commitments according to the classification system presented in the section on releases:

One-haif e

Fiat term

IGMmMoUO®m>»

—
.

Results for eight of the nine categories {category B excluded) are as follows:

No mandatory sentence
Six months minimum for DWI
Consecutive sentence requirement (e.g., escape)

ligibility

Two-thirds eligibility
Two-thirds eligibility plus 5-year minimum

Ne Mandatory Sentence

Life sentence plus 25-year minimum
Life sentence plus 35-year minimum

CLASS INMATES MAXIMUM MINIMUM EXPECTED
Class 1 0 - - | -
Class 2 947 7.7 | 3.8 ‘ 4.9
Class 3 2,481 5.8 2.9 3.7
Class 4 2,580 4.0 2.0 2.5
Class & 893 2.1 1.0 1.3

| Class 6 2,769 1.5 0.7 0.9
ALL INMATES 9,670 5.9 2.0 2.5

Consecutive Sentence Requirement

l CLASS

INMATES I MAXIMUM

MINIMUM I EXPECTED

Class 1 ¢ I - - -
Class 2 0 “ - -

| Class 3 4 9.0 4.5 6.5
Class 4 11 4.7 2.3 3.4
Class 5 39 3.0 1.5 2.2
Class 6 6 2.5 1.3 1.8
ALL INMATES 60 3.6 1.8 2.6
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- One-Half Eligibility (Minimum Term is 1/2 of Maximum)

“ CLASS l INMATES ‘ MAXIMUM l MINIMUM ! EXPECTED
Class 1 0 - - -
Ciass 2 1 6.0 3.0 3.9
Class 3 294 10.5 5.3 6.8
Class 4 432 6.7 3.3 4.3
Class 5 202 3.4 1.7 2.2
Class 6 103 3.0 1.6 1.9
ALL INMATES 1,032 6.7 3.4 4.3

Two-Thirds Eligibility (Minimum Term is 2/3 of Maximum)

CLASS INMATES MAXIMUM MINIMUM EXPECTED |
Class 1 0 - - -
Class 2 406 16.9 11.3 12.6
Class 3 1,179 10.3 6.8 7.7
Class 4 122 10.5 7.0 7.8
Class 5 46 5.7 3.8 4.3
Class 6 32 5.3 3.6 4.0

MMATES _ 1,785 _ 11.6 7.7 8.7

Two-Thirds Eligibility Plus 5-Year Minimum

I CLASS INMATES MAXIMUM MINIMUM EXPECTED
Class 1 0 - - -
Class 2 84 9.2 6.7 7.2
Class 3 1 10.0 6.7 7.9
Class 4 1 2.0 1.3 1.6
Class 6 - - -
Class 6 - - -
ALL INMATES 86 9.1 6.7 7.2
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~ Flat Term (Must Serve the Sentence Imposed)

] CLASS INMATES MAXIMUM MINIMUM EXPECTED
Class 1 99 18.2 18.2 18.2
Class 2 731 19.3 19.3 19.3
Class 3 86 13.6 13.6 13.6
Ciass 4 33 7.3 7.3 7.3
Class § 17 4.1 4.1 4.1
Class 6 10 2.9 2.9 2.9

| ALL INMATES 976 17.8 17.8 17.8

Life Sentence Plus 25-Year Minimum
CLASS INMATES MAXIMUM MINIMUM EXPECTED _l
Class 1 128 50.9 25.0 37.5
Class 2 32 51.8 25.0 37.5
Class 3 14 54.1 25.0 37.5
Class 4 50.0 25.0 37.5
Class 5 - - -
Class 6 0 - - -
ALL INMATES 177 51.3 25.0 37.5
Life Sentence Plus 35-Year Minimum
CLASS INMATES MAXIMUM MINIMUM l EXPECTED
Class 1 5 119.4 35.0 42.5
Class 2 21 69.7 35.0 42.5
Class 3 - - -
Class 4 - - -
Class - - -
Class 6 - - -
ALL INMATES 26 79.2 35.0 42.5
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The final issue to be addressed in this section concerns the nature of the distribution of
expected prison terms. The mean of this quantity is 2.5 years for inmates without mandatory
sentences and 10.1 years for inmates with them. The following table provides major
percentiles of the distribution of exjected terms for the two groups.

I PERCENTILE NO MANDATORY MANDATORY
10th 0.9 2.7
20th 0.9 3.8
25th 1.0 4.2
30th 1.3 5.0
40th 1.6 5.6
50th (Median) 2.5 6.4
60th 2.5 7.5
70th 3.2 8.6
75th 3.2 9.9
80th 3.3 11.2
90th 4.4 17.0

The mean expected term in prison for commitments carrying mandatory sentences (10.1
years) is 4.0 times what it is for commitments not carrying them (2.5 years). In comparing
the medians, on the other hand, we find that the differential is a factor of 2.6 (6.4 years to
2.5 years). Again, it is necessary to utilize the mean rather than the median in developing
impact estimates, as the mean translates directly into the "bed-year" measures upon which
our estimates are based.
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THE IMPACT OF MANDATORY SENTENCING ON PRISON POPULATION

In this section, we systematically address the issue of the impact of mandatory sentencing
on sentence lengths and time served in the Arizona prison system, and by extrapolation, the
impact on future prison populations in Arizona. To accomplish this, we use a multivariate
statistical technique called "configural analysis.”" This entaiis the breaking out of statistical
results (the dependent variables) according to pre-selected factors potentially contributing to
those results (the independent variables). This is sophisticated language for the very
straightforward, but time-consuming, process of controlling for factors, such as felony class,
offense type, and prior record, which could theoretically explain the differences in sentencing
results associated with mandatory sentencing. In other words, we must check out whether
or not mandatory sentencing simply reflects the application of these factors to the setting of
penalties in felony cases. To do this, we must look at all possible combinations of the factors
in question individually before considering differences due to mandatory sentencing.

It is important to use the multivariate configural analysis technique described above rather
than the multivariate regression technique often applied in these situations since regression
frequently "breaks the rules" that apply within various categories of offenders. This happens
because regression essentially “"smoothes out" the data to reflect artificial "linear”
relationships between independent and dependent variables. Regression assumes a
"statistical” relationship in the data when in fact, in the case of the Arizona criminal code, the
relationships are largely structural and/or mathematical. !n other words, we know from the
nature of the code that sentencing results cannot be "random," but rather fall within very
clear ranges established by statute. We are simply looking for variations within those
established ranges. Configural analysis is particularly suited to large databases, which
certainly applies in the case of this study.

To set the stage for the definitive analysis to be given below, we present on the following
pages several statistical tables which break out sentencing results from our study in a
"configural arrangement,” namely in the type of display which we plan to use to address the
issue of impact. Tables are presented both for the active prison population as of June 30,
1991 and for the group of FY 1989-81 commitments. Statistical results presented in these
tables include the same types of data examined previously, namely averages {means) of
sentence length (maximum term), minimum term, and expected or "projected" term in prison
(we use the two terms interchangeably). In the case of the active population, we alsc
present, in addition, averages of time served to-date and time yet to-be-served.

Profiles by Felony Class and Felony Type

Tables 4 and 5 provide a statistical overview of sentencing data in which we control for both
felony class and felony type, where felony type is defined in terms of the classification of
offenders associated with the Dangerous and Repetitive Offender statute (A.R.S. § 13-604).
Throughout this section, we systematically exclude, as previously, old code cases, DWI
offenders, and those placed in the Department’s Shock Incarceration program.

Table 4 applies to the June 30, 1991 active population and Table 5 to FY 1989-91
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TABLE 4
Profile by Felony Class and Type for RActive Population, June 30, 19351

TIME SERVED PROQJECTED TIHE

FELONY FELORY ACTIVE SENTENCE TO~DATE MINIMUM TERM TERM IH PRISON TO-BE-SERVED
CLASS TYPE CASES (Avg. Years) (Avg. Years) (Avg. Years) {Avg. Years) {Avg. Years)
Class 1 All Types 545 40.0 5.2 22.8 31.6 26.4
Non-Dangerous/NHon-Repetitive 232 34.4 4.9 21.1 . 27.6 23.6
Non-Dangerocus/One Prior 8 43.7 4.9 31.2 37.4 32.5
Non-Dangerous/Two Priors 9 47.1 5.6 24.8 36.0 0.4
Dangerous/Non-Repetitive 277 43.5 6.9 23.6 34.1 28.1
Dangerous/0One Prior 9 50.9 1.0 25.0 37.5 39.5
Dangexous/Two Priors i0 51.7 5.4 29.2 40.5 35.1

Class 2 All Types 3,988 17.0 4.0 12.7 14.@ ie.0
Hon-Dangerous/Non~Repetitive 2,143 10.8 3.0 8.1 8.8 5.8
Non-Dangerous/One Prior 514 16.3 4.3 i3.1 i4.0 S.7

. Non-Dangerous/Two Priors 306 30.6 4.9 21.98 25.6 20.7
Dangerous/Non-Repetitive 795 22.4 5.3 16.9 18.4 13.1
Dangerous/One Prior 102 28.2 6.9 18.4 21.8 14.9
Dangerous/Two Priors 128 48.1 6.5 34.7 39.4 32.9

Class 3 All Types ) 5,126 9.2 2.8 5.6 6.6 3.8

(8] B .

N Non-Dangerous/Non-Repetitive 3,216 7.3 2.3 3.8 4.7 2.4
Non-Dangerous/One Prior 814 9.8 3.1 6.8 7.5 4.4
Non-Dangerous/Two Priors 349 18.0 4.2 12.9 14.1 9.3
Dangerous/Non-Repetitive 684 11.8 3.4 7.8 8.8 5.4
Dangerous/One Prior 49 23.5 5.7 i4.1 17.8 12.1
pangerous/Two Priors 23 33.2 5.2 18.4 24.9 19.7

Class 4 All Types 2,685 5.6 2.9 3.1 3.8 1.8
Non-Dangerous/Non-Repetitive 1,932 4.6 1.7 . 2.3 2.9 1.2
Hon-Dangerous/One Prior 497 7.2 2.2 3.8 4.8 2.6
Non-Dangerous/Two Priors 214 11.2 3.3 7.8 8.7 5.4
Dangerous/Non-Repetitive 37 6.9 2.6 3.5 4.5 1.9
Dangerous/One Prior 4 17.1 5.6 12.6 13.7 8.1
Dangerous/Two Priors 1 10.Q 0.9 6.7 . 7.5 6.6

Class § All Types 590 4.0 1.6 2.2 2.7 1.1
Non-Dangerous/Non-Repetitive 372 2.9 1.3 1.5 1.9 2.6
Non-Dangerous/One Prior 151 4.0 1.5 2.1 2.7 1.2
Non-Dangerous/Two Priors 65 9.1 3.4 6.2 6.9 3.5
Dangerous/Non-Repetitive 2 26.9 4.4 13.4 20.90 15.6
Dangerous/0One Prior (] - - - - 2.0
Dangerous/Two Priors Q@ - - - - 2.9

Class 6 All Types 899 2.1 0.9 1.1 1.4 e.5
Non-Dangerous/Non-Repetitive 788 1.8 2.8 2.9 1.2 2.4
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FELONY
CLASS

All Classes

TABLE 4

Profile by Felony Class and Type for Active Population, -June 39,

FELONRY
TYPE

Non-Dangerous/One Prior
Non-Dangerous/Two Priors
Dangerous/Non-Repetitive
Dangerous/One Prior
Dangerous/Two Priors

All Types

Non-Dangerous/Non-Repetitive
Non-Dangerous/One Prior
Non-Dangerous/Twe Priors
Dangerous/Non-Repetitive
Dangerous/One Prior
Dangerous/Twe Priors

ACTIVE

13,833

8,683
2,048
983
1,802
155
152

SENTENCE
{Avg. Years)

11i.3

7.6
10.3
19.6
21.2
28.0
46.0

TIME SERVED
TO-DATH
(Avg. Years)

HMINIHUM TERH
{Avg. Years)

1991

PROJECTED
TERM IN PRISON

TIME
TO-BE-SERVED
(Avg. Years)



TABLE §
Profile by Felony Class and Type for New Commitments, FY 1989-91

. PROJECTED
. FELONY FELONY NEW SENTENCE MINIMUM TERM TERH IN PRISON

CLASS TYPE COMMITMENTS (Avg. Years) (Avg. Years) {Avg. Years)
Class 1 All Types 232 38.4 22.3 31.9
Non-Dangerous/Non-Repetitive 141 34.3 21.4 27.8
Non-Dangerous/One Prior 2 70.5 58.0 64.2
Non-Dangerous/Two Priors 3 41,2 24.5 32.9
Dangerous/Non-Repetitive 86 432.9 22,7 35.3
Dangerous/One Prior 2 50.0 25.0 37.5
Dangarous/Two Priors 4 5.0 25.0 37.5
Class 2 All Types 2,222 14.5 11.0 12.1
Non-Dangerous/Non-Repetitive 1,552 9.7 7.2 7.9
Nen-Dangerous/One Prior 228 15.7 13.2 13.9
Non-Dangerous/Two Priors 130 33.3 23.9 29.0
Dangerous/Non-Repetitive 257 26.6 21.0 22.8
Dangerous/One Prior 18 26.2 17.7 20.4
Dangerous/Two Priors 37 48.5 36.7 4@.8
Class 3 A1l Types 4,859 7.8 4.5 5.4

[6)] .

H Non-Dangexcus/Non-Repetitive 2,963 6.3 3.2 4.1
Non-Dangerous/One Prior 510 9.2 6.2 6.9
Non-Dangerous/Two Priors i70 18.5 13.2 14.5
Dangerous/Non-Repetitive 398 11.2 7.4 8.4
Dangerous/One Prior 9 21.4 13.2 16.6
Dangerous/Two Priors 9 44.4 22.6 33.3

Class 4 All Types 3,182 4.7 2.4 3.0
Non-Dangerous/Non-Repetitive 2,604 4.0 2.0 2.5
Non-Dangerous/One Prior 411 6.7 3.5 4.4
Non-Dangerous/Two Priors 127 1p1.0 7.4 8.4
Dangerous/Non-Repetitive 37 6.3 3.2 4.1
Dangerous/One Prior 2 20.0 13.3 14.9
Dangerous/Two Priors 1 10.0 6.7 7.5

Class 5§ All Types 1,187 2.5 1.3 1.6
Ron-Dangerous/Non-Repetitive $37 2.1 1.1 1.4
Non-Dangerous/One Prior 209 3.4 1.8 2.3
Non-Dangerous/Two Priors . 48 5.8 3.9 4.4
Dangerous/Non-Repetitive 3 2.3 1.1 1.5
Dangerous/One Prior %] - - -
Dangerous/Two Priors ] - - -

Class 6 All Types 2,920 1.6 2.8 1.0
Non-Dangerous/Non-Repetitive 2,778 1.5 0.8 2.9
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TABLB 5
Profile by Felony Class and Type for New Commitments, FY 198%-91

PROJECTED
FELONY FELONY NEW SENTENCE HINIMUM TERM TERM IN PRISON
CLASS TYPE COMMITHMENTS (Avg. Years). (Avg. Years) (Avg. Years)
Non-Dangerous/One Prior . 99 2.9 1.5 1.9
Non-Dangerous/Two Priors 34 5.3 3.6 4.0
Dangerous/Non~Repetitive 9 3.1 1.5 2.0
Dangerous/One Prior %] - - -
Dangerous/Two Priors 4] - - -
All Classes All Types 13,812 6.9 5.3 5.1
Non-Dangerous/Non-Repetitive 10,975 5.9 2.9 3.5
Non-Dangerous/One Prior 1,459 8.3 5.7 6.4
Non-Dangerous/Two Priors 512 18.5 13.0 15.1
Dangerous/Non-Repetitive 784 19.2 13.1 15.6
Dangerous/One Prior 31 25.9 16.6 20.0
Dangerous/Two Priors 51 47.1 32.7 38.6
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commitments. These tablesindicate tha differential in penalties across "the matrix" appearing
on the criminal code blotter which criminal justice practitioners in this state as so familiar
with. The tables show not only the sentencing results across this matrix, but alsc how often
(how many cases) the various penalty ranges associated with this matrix are actually used.

The results indicate that, as expected, penalties increase as one moves up the Danger-
ous/Repetitive offender scale, but also that the "Repetitiveness" statute is used much more
often for Non-Dangerous than for Dangerous offenders. When it is used for Dangerous
offenders, however, the penalties are significantly higher, and particularly for third offenders
(Repetitive 2).

In interpreting these tables, it should be noted that the results are not just due to the impact
of the Dangerous and Repetitive Offender statute. To an extent, the results are due also to
the impact of the other mandatory sentence statutes, such as Dangerous Crimes Against
Children. The task of determining the individual impact of each of the mandatory sentencing
statutes is a difficult one and is unfortunately beyond the scope of this study.

Profiles by Offense Cateqory and Felony Class

in contrast to Tables 4 and 5, Tables 6 and 7 (on pages 57 through 62) provide a statistical
overview of sentencing data in which we control for both felony class and offense category
as determined by the applicable Chapter of Title 13. In cases where multiple chapters apply
to a given offender, we selected the one reflecting the "most serious" offense. Chapters were
ranked according to seriousness as follows:

Chapter 11 - Homicide
Chapter 13 - Kidnapping
Chapter 14 - Sexual Offenses
Chapter 192 - Robbery

Chapter 12 - Assault

Chapter 17 - Arson

Chapter 36 - Family Offenses
Chapter 15 - Burglary

Chapter 23 - Organized Crime
Chapter 18 - Theft

Chapter 16 - Criminal Damage
Chapter 20 - Forgery

Chapter 34 - Controlled Substances
Chapter 25 - Escape

Chapter 6 (Title 28) - DWI
Miscellaneous Chapters

L A B B B R A K K E RS S S 4

Table 6 applies to the June 30, 1991 active population and Table 7 to FY 1989-91
commitments. These tables indicate the differential in penalties associated with offense
differences spanning beyond the felony class structure. Thus, for example, we can see that
sex offenders normally receive harsher penalties than do burglars even within individual felony
classes. To an extent, these tables pick up on the impact of the mandatory penalties
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TABLE 6 -
Profile by Offense and Class for Inmate Population, June 30, 1991

TIME SERVED PROJECTED TINE

A.R.S. FELONY ACTIVE SEHNTENCE TO-DATE HINIMUM TERM TERH IN PRISON TO-BE-SERVED
CHAPTER CLASS CASES {Avg. Years) {Avg. Years) (Awg. Years) (Avg. Years}) {Avg. Years})
Chapter 11 ~ Homicide All Classes 1,162 26.8 4.9 1i6.0 2e.8 15.9
Class 1 545 49.8 5.2 22.8 31.6 26.4

Class 2 249 21.1 6.9 14.7 16.1 9.2

Class 3 323 11.8 3.4 7.4 8.6 5.2

Class 4 45 5.8 2.4 2.9 3.8 1.4

Class 5 Q - - - - -

Class 6 Q - - - -

Chapter 12 - Assault All Classes 1,208 9.9 2.5 5.3 6.4 3.9
Class 1 Q - - - - -

Class 2 58 26.5 4,5 17.2 20.8 16.3

Class 3 850 9.6 2.8 5.7 6.8 4.0

Class 4 140 5.3 1.8 2.8 3.5 .7

Class 5 22 4.5 1.7 2.5 3.1 1.4

Class 6 138 2.3 1.0 1.2 i.5 2.8

Chapter 13 - Kidnapping All Classes 231 23.6 4.8 17.8 15.3 14.5

o

~ Class 1 ] - - - - -
Class 2 264 27.2 5.3 20.8 22.5 17.2

Class 3 40 11.4 2.9 5.9 8.6 5.2

Class 4 19 8.4 3.1 4.2 5.3 2.2

Class S 4 i1.o 4.2 5.8 7.9 3.7

Class 6 13 4.2 2.9 2.6 3.0 2.1

Chapter 14 -~ Sexual Offenses All Classes 1,702 18.1 3.7 14.3 15.5 11.8
Class 1 [} - - - - N -

Class 2 790 26.6 4.5 23.86 23.9 20.4

Class 3 820 11.3 3.1 6.5 7.8 4.7

Class 4 ie 7.2 1.9 4.2 5.8 3.1

Class 5 41 3.6 1.4 1.9 2.3 Q.9

Class 6 31 3.4 .8 1.7 . 2.2 1.4

Chapter 15 -~ Burglary All Classes 2,295 7.9 2.5 4.8 5.6 3.1
Class 1 o - - - - -

Class 2 143 17.8 5.4 11.2 13.4 9.0

Class 3 1,096 5.0 2.9 5.7 6.5 3.6

Class 4 888 5.9 2.9 3.2 4.0 2.

Class 5 91 3.6 1.4 2.9 2.5 1.1

Class 6 76 2.0 1.0 1.1 1.4 2.4

Chapter 16 - Criminal Damage All Classes 32 2.6 1.2 1.4 1.7 8.5

Class 1 %) - - - - -
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TIHE SERVED PROJECTED TIME
A.R.S. FELONY ACTIVE SENTENCE TO~DATE MINIMUM TERH TERM IN PRISON TO-BE-SERVED
CHAPTER CLASS CASES {Avg. Years) (Avg. Years} {(Avg. Years) {Avg. Years) {Avg. Years)
Class 2 Q - - - - -
Class 3 Q - - - - -
Class 4 2 7.5 4.4 4.7 5.4 1.0
Class 5 S 2.7 1.0 1.5 1.8 a.8
Class 6 25 2.1 1.9 1.1 1.4 @.4
Chapter 17 -~ Axson All Classes 57 7.9 2.9 4.6 5.4 2.5
Class 1 %} - - - - -
Class 2 31 10.3 3.3 6.9Q 7.1 3.8
Class 3 [ 6.6 2.6 3.8 4.5 1.9
Class 4 17 5.2 2.6 2.9 3.5 e.9
Class S 1 2.0 0.9 1.0 1.3 Q.4
Class 6 2 2.0 8.7 1.9 1.3 2.6
Chapter 18 - Theft All Classes 1,469 5.7 2.1 3.3 3.9 1.8
Class 1 4] - - - - -
Class 2 26 8.8 2.4 6.4 7.0 4.6
Class 3 6593 7.7 2.6 4.6 5.4 2.8
Class 4 348 5.5 2.2 3.0 3.7 1.5
Class 5 51 2.9 1.1 1.6 2.0 3.9
Class 6 311 1.9 0.9 1.@ 1.3 2.4
Chapter 19 - Robbery All Classes 1,273 14.5 3.9 9.1 10.7 6.8
Class 1 Q - - - - -
Class 2 844 17.4 4.6 11.0 12.9 8.3
Class 3 232 11.3 3.0 €.8 B.2 5.2
Class 4 169 6.6 2.3 4.0 4.7 2.4
Class 5 22 2.6 1.1 1.3 1.6 0.5
Class 6 6 2.2 1.2 1.1 1.4 0.2
Chapter 20 -~ Forgery All Classes 237 5.3 1.9 2.9 3.6 1.7
Class 1 Q - - - - -
Class 2 2 11.9 2.0 6.8 7.9 5.9
Class 3 %] - - - - -
Class 4 212 5.6 2.0 3-1 3.7 1.7
Class 5 14 2.4 2.9 1.3 1.6 e.7
Class 6 9 1.5 2.9 1.0 1.2 Q.3
Chapter 23 - Organized Crime All Classes 702 9.5 2.7 6.0 6.9 - 4.2
Class 1 [} - - - To- -
Class 2 237 11.3 2.8 7.1 8.2 5.4
Class 3 402 9.0 2.8 5.8 6.6 3.8
Class 4 53 5.6 i.9 3.0 3.7 1.8

-
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TABLE &
Profile by Offense and Class for Inmate Population, June 30, 19381

TIME SERVED PROJECTED TIME

A.R.S. FELONY ACTIVE SERTENCE TO-DATE MINIMUM TERH TERM IN PRISON TO-BE-SERVED
CHAPTER CLASS CASES {Avg. Years) ({(Avg. Years) (Avg. Years) (Avg. Years) {Avg. Years)
Class 5 3 5.1 3.0 2.9 3.4 2.4

Class 6 7 1.8 Q.7 1.0 1.2 Q.5

Chapter 25 - Escape All Classes 106 8.3 3.0 4.9 5.9 2.9
Class 1 ] - - - - -

Class 2 7 18.58 3.8 11.5 i3.4 9.6

Class 3 8 1.0 2.6 8.6 6.7 4.1

Class 4 9 6.7 2.3 3.3 4.4 2.1

glass § 44 12.1 4.8 7.3 8.8 4.0

Class 6 38 2.0 9.9 1.1 1.4 Q.5

Chapter 34 - Controlled Substances All Classes 2,909 6.6 2.0 4.2 4.9 2.9
Class 1 Q . - - - - -

Class 2 1,289 8.8 2.5 6.3 7.0 4.5

Class 3 602 5.7 1.7 3.2 3.9 2.2

Class 4 724 5.1 1.7 2.7 3.4 1.7

Class 5 92 2.5 1.0 1.3 1.6 2.6

Class 6 202 2.0 2.8 1.1 1.3 2.5

e

© Chapter 36 ~ Family Offenses All Classes 86 9.7 2.7 6.2 7.2 4.5
Class 1 2 - - - - -

Class 2 16 21.3 5.4 16.1 17.8 12.4

Class 3 31 9.0 2.3 5.2 6.2 3.9

Class 4 38 6.3 1.9 3.4 4.2 2.3

Class 5 6 3.3 1.6 1.7 2.1 @.5

Class & 3 2.7 2.9 1.4 1.7 .8

Miscellaneous Offenses All Classes 265 9.2 2.2 3.5 4.1 1.9
Class 1 2 - - - - -

Class 2 31 17.1 6.1 11.9 13.5 7.4

Class. 3 i3 14.8 3.9 8.2 16.0 6.1

{lass 4 28 5.5 2.6 3.1 3.8 1.2

Class 5 154 3.6 1.3 2.0 2.4 1.1

Class 6 38 3.0 1.4 1.6 1.9 Q.5

All Chapters All Classes 13,833 11.3 2.9 7.4 8.6 5.7
tlass 1 545 40.¢ 5.2 22.8 31.6 26.4

Class 2 3,988 17.0@ 4.0 12.7 14.0 16.0

Class 3 5,126 9.2 2.8 5.6 6.6 3.8

Class 4 2,685 5.6 2.0 3.1 3.8 1.8

Class § 530 4.0 1.6 2.2 T 2.7 1.1

Class 6 899 2.1 Q.9 1,1 1.4 e.5
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TABLE 7

Profile by Offense and Class for New Commi:ﬁents, FY 1989-91

Homicide

Assault

Kidnapping

Sexual O£fZenses

Burglary

Criminal Damage

PROJECTED

FELONY NEW SENTENCE MINIMUM TBERHM TERH IN PRISOX

CLASS COMHXTMENTS (Avg. Yearsj {Avg. Years) {Avg. Years)
All Classes 531 23.4 13.9 18.3
Class 1 232 38.4 22.3 31.9
Class 2 49 22.4 15.58 17.5
Class 3 200 18.6 6.6 7.6
Class 4 49 5.2 2.6 3.3 .
Class S 1 4.0 2.9 2.6
Class 6 5} - - -
All Classes 1,323 5.6 3.2 3.9
Class 1 %] - - -
Class 2 32 22.1 16.0 18.3
Class 3 672 7.8 4.4 5.4
Class 4 180 4.4 2.3 2.9 .
Class 5 23 3.4 2.0 2.4
Class 6 416 1.6 2.8 1.0
All Classes 166 16.7 12.7 13.8
Class 1 2] - - -
Class 2 93 25.1 19.9 21.3
Class 3 31 9.8 5.6 6.7
Class 4 11 4.9 2.4 3.1
Class 5 4 4,2 2.4 2.9
Class 6 27 2.7 1.6 1.9
All Classes 958 17.4 13.8 15.1
Class 1 ] - - -
Class 2 3i1 33.9 31.0 32.8
Class 3 511 11.0 6.4 7.7
Class 4 1e 6.9 4.0 4.8
Class 5 63 3.1 1.6 2.9
Class 6 61 2,4 1.2 . 1.5
All Classes 2,215 5.7 3.2 3.9
Class 1 (] - - -
Class 2 72 12.9 8.2 5.7
Class 3 812 7.7 4.6 S.4
Class 4 901 5.1 2.7 3.4
Class 5 186 2.2 1.2 1.5
Class 6 244 1.6 2.8 s 1.0
All Classes 104 1.7 Q.9 1.1
Class 1 %] - - -
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‘ : PROJECTED
A.R.S. ’ FELORNY REW SENTENCE HINIMUM TERM TERM IN PRISON
CHAPTER CLASS COMMITMENTS (Avg. Years) (Avg. Years) (Avg. Years)
Class 2 ] - - -

Class 3 Q - - -
Class 4 2 3.5 1.8 2.2

Class 5 9 2.5 1.3 1.6

Class 6 93 1.6 0.8 1.0

Chapter 17 - Arson All Classes 46 6.3 3.6 4.3
Class 1 (] - - -

Class 2 19 9.4 5.4 6.4

Class 3 6 6.0 3.3 4.0

Class 4 13 4.9 2.6 3.2

Class S 4 2.0 1.@ 1.3

Class 6 4 1.5 0.7 Q.9

. Chapter 18 ~ Theft All Classes 2,241 3.6 1.9 2.4
Class 1 ] - - -

Class 2 21 8.7 6.5 7.1
Class 3 6928 6.6 3.7 4.5

Class 4 386 4.5 2.3 2.9
Class 5 232 2.3 1.2 1.5

Class 6 994 1.5 0.8 1.e

Chapter 19 - Robbery , All Classes 768 10.3 6.2 7.4
Class 1 e - - -

Class 2 371 i4.8 g.1 1.8

Class 3 174 7.9 4.4 5.5

Class 4 174 5.5 3.0 3.7

Class 5 37 ' 2.3 1.2 1.5
Class 6 12 1.8 2.9 1.1

Chapter 20 - Forgery All Classes 288 4.2 2.2 2.8
Class 1 ) - - -

Class 2 2 11.90 6.8 7.9

Class 3 ] - - -
Class 4 223 4.8 2.6 3.2

Class 5 32 2.2 1.1 1.4

, Class 6 31 1.3 2.7 .8
Chapter 23 - Orxganized Crime All Classes 620 7.5 4.6 5.3
Class 1 %) - - : -

Class 2 176 9.7 5.9 6.9
Class 3 337 7.7 4.8 5.5
Class 4 67 4.3 2.3 2.8



TABLE 7
Profile by Offense and Class for New Comnmitments, FY 1289-91

PROJECTED
A.R.S. FELONY NEW SENTENCE HINIMUM TERM TERM IN PRISON
CHAPTER CLASS COMHITMENTS (Avg. Years) (Avg. Years) (Avg. Years}
Class 5§ R 14 2.2 1.2 1.4
Class 6 26 1.5 2.8 8.9
Chapter 25 - Escape All Classes 204 2.6 1.4 1.8
Class 1 [] - - -
Class 2 3 7.4 4.2 5.0
Class 3 6 12.9 5.4 6.6
Class 4 9 5.4 2.7 3.6
Class S 55 3.3 1.8 2.4
Classz 6 131 1.7 2.9 1.1
Chapter 34 - Controlled Substances All Classes 3,750 4.9 3.9 3.5
Class 1 ] - : - -
Class 2 1,060 8.2 5.8 6.5
Class 3 671 5.4 3.2 3.6
Class 4 1,093 4.2 2.1 2.7
Class S 204 2.1 1.1 1.4 .
Class 6 722 1.6 0.8 1.0
[e)]
N Chapter 36 - Family Offenses All Classes 102 5.9 3.5 4.2
Class 1 Q - - -
Class 2 6 24.1 17.9 20.5
Class 3 26 7.7 4.5 s.3
Class 4 36 5.6 2.9 3.6
Class 5 9 3.1 1.5 1.9
Class 6 25 1.4 2.7 9.9
Miscellaneous Offenses All Classes 498 2.8 1.5 1.9 ’
Class 1 Q - - -
Class 2 7 15.2 10.4 12.2
Class 3 5 8.6 4.7 5.8
Class 4 28 4.6 2.6 . 3.1
Class 5 324 - 2.7 1.5 1.8
Class 6 134 1.6 2.8 1.0
All Chapterxs All Classes 13,812 6.9 4.3 5.1
Class 1 232 38.4 22.3 31.0
Class 2 2,222 14.5 11.¢ 12.1
Class 3 4,059 7.8 4.5 5.4
Class 4 3,182 4.7 2.4 ; 3.0
Class S 1,197 2.5 1.3 1.6
Class 6 2,929 1.6 0.8 1.0




TABLE 7A
Profile by Offense and Class for New Commitments, FY 1989-91

PRQJECTED
A.R.S. ’ FELONY MANDATORY NEW SENTENCE MINIMUM TERM TERM IN PRISON
CHAPTER CLASS SENTENCE? COMMITMENTS (Avg. Years) (Avg. Years) {Avg. Years)
Chapter 11 - Homicide All Classes 531 23.4 13.9 18.3
Class 1 232 38.4 22.3 31.0
Yes 232 38.4 22.3 31.e

No 2 - . - -
Class 2 49 22.4 15.5 17.5
Yes 40 25.5 18.9 20.1
. No 9 8.8 4.4 5.5
Class 3 200 186.6 6.6 7.6

Yes 123 12.8 8.5 9.6
No v 77 7.0 3.5 4.4
Class 4 49 5.2 2.6 T 3.3
83 Yes 18 6.8 3.5 4.4
No 31 4.2 2.1 2.7
Class 5 1 4.9 2.¢ 2.6
Yes 1 4.0 2.0 2.6

No ] - - -
Chapter 12 - Assault All (lasses 1,323 5.6 3.2 3.9
Class 2 32 22.1 16.0 ) 18.3
Yes 26 23.0 17.6 19.9
Ro 6 18.2 9.1 11.5
Class 3 672 7.8 4.4 5.4
Yes 226 11.9 7.5 8.9
lo 446 5.7 2.8 3,6
Class 4 ) i8@ 4.4 2.3 2.9
Yes 29 6.9 3.8 4.7
No 151 4.0 2.0 2.5
Class 5 23 3.4 2.0 ° 2.4
Yes 11 4.7 2.8 3.4
No 12 2.3 1.2 1.5



TABLE 7A
Profile by Offense and Class for New Commitments, FY 1989-91

PROJECTED
A.R.S. FELONY MANDATORY NEW ' SERTENCE MINIMUM TERM TERM IN PRISON

CHAPTER CLASS SENTENCE? COMMITMENTS (Avg. Years) (Avg. Years) ({Avg. Years)
Class 6 416 1.6 2.8 1.0
Yes 22 2.8 1.5 1.9
No 394 1.5 0.7 2.9
Chapter 13 - Kidnapping All Classes 166 i6.7 - 12.7 13.8
Class 2 93 25.1 19.9 21.3

Yes 51 37.5 32.2 33.7

No 42 10.0 5.0 6.3

Class 3 31 2.8 5.6 6.7
Yes 8 17.9 11.4 12.8
No 23 7.3 3.6 4.6
Class 4 11 4.9 2.4 3.1

[e)]

o Yes 1 15.6 7.8 10.0
No 10 3.8 1.9 2.4

Class S ) 4 4.2 2.4 2.9

Yes 2 4.8 3.9 3.5
HNo 2 3.5 1.8 2.2

Class 6 27 2.7 1.6 1.9
Yes [ 9.5 6.5 7.2

No 23 1.5 Q.7 2.9
Chapter 14 -~ Sexual Offenses All Classes 956 17.4 13.8 15.1
Class 2 311 33.9 31.0 32.8
Yes 3e3 34.6 31.7 33.5
No 8 9.5 4.7 6.0
Class 3 511 11.0 6.4 7.7

Yes 419 11.9 7.1 8.4
No 92 7.0 3.5 4.5
Class 4 10 6.9 4.9 4.8
Yes 2 7.9 6.4 6.6




TABLE 7A
Profile by Offense and Class for Hew Commitments, FY 1989-91

PRGJECTED
A.R.S. FELONY MANDATCRY NEW SENTERCE MINIMUM TERM TERM IN PRISON
CHAPTER CLASS SENTENCE? COHHITHENTS (Avg. Ye. rs) (Avg. Years) (Avg. Years}
No 8 6.8 3.4 4.3
Class 5 63 3.1 1.6 2.8

Yes 19 5.6 3.6 3.7

Yo 53 2.6 1.3 1.7

Class & 61 2.4 1.2 i.5

Yes 8 3.9 2.1 2.6

No 53 2.2 1.1 1.4

Chapter 15 - Burglary All Classes 2,215 5.7 3.2 3.9
Class 2 72 12.9 8.2 9.7

Yes 42 15.9 11.1 12.7

Ho 30 8.6 4.3 5.5
g Class 3 812 7.7 4.6 5.4
Yes 287 . 1e.6 7.3 8.1

No 525 6.1 3.1 3.9

Class 4 901 5.1 . 2.7 3.4

Yes 247 7.5 4.4 5.2

No 654 4.2 2.1 2.7

Class 5 . 186 2.2 1.2 i.5
Yes 18 4.2 2.5 3.0
o 168 2.2 1.2 1.3

. Class 6 244 1.6 2.8 1.0
Yes 10 4.2 2.4 2.9

No 234 1.5 6.7 Q.9
Chapter 16 - Criminal Damage All Classes 104 1.7 2.9 ) 1.1
Class 4 2 3.5 1.8 2.2

Yzas Q - - A -
No 2 3.5 1.8 2.2

Class S 9 2.5 1.3 1.6




TABLE 7A
Profile by Offense and Class for New Commitments, FY 1989-91

PROJECTED
A.R.S. FELONY HANDATORY NEW SENTERCE MIKIMUM TERM TERM XN PRISON
CHAPTER CLASS SENTENCE? COMMITMENTS (Avg. Years) (Avg. Years) {Avg. Years)
Yes 2 4.0 2.4 2.8
No 7 2.1 1.0 1.3

Class 6 93 1.6 9.8 1.9
Yes 3 3.8 2.1 2.5

No 9¢ 1.5 2.8 1.9

Chapter 17 - Arson All Classes .46 6.3 3.6 4.3
Class 2 19 9.4 5.4 6.4

Yes 5 17.9 11.3 12.7

No 14 6.7 3.3 4.2
Class 3 6 6.0 3.3 4.0
Yes 1 11.1 7.4 8.3
No 5 4.9 2.5 3.1

s}

a Class 4 .13 4.9 2.6 3.2
Yes 2 7.8 4.8 5.6
No 11 4.4 2.2 2.8
Class § 4 2.0 1. 1.3

Yes Q - - -
Ho 4 2.9 1.9 1.3

Class 6 4 1.5 2.7 8.9

Yes (] - - -

No 4 1.5 0.7 Q.9

Chapter 18 -~ Theft All Classes 2,241 3.6 1.9 2.4
class 2 21 8.7 6.5 7.1

Yes 13 9.5 8.2 8.5

Yo 8 7.4 3.7 4.7

Class 3 608 6.6 3.7 4.5

Yes 134 10.0 6.9 7.7

No 474 5.6 2.8 3.6

Class 4 386 4.5 2.3 2.9



TABLE 7A
Profile by Offense and Class for New Comnitments, FY 1989-91

PROJECTED
A.R.S. FELONY HMANDATORY NEH SENTENCE MINIMUM TERM TERM IN PRISON
CHAPTER CLASS SENTENCE? COMMITMENTS (Avg. Years) (Avg. Years) {Avg. Years)
Yes 81 7.2 3.9 4.9
No 3258 3.9 2.0 2.5
Class 5 232 2.3 1.2 1.5
Yes 3e 4.2 2.6 3.0
No 202 2.9 1.0 1.3
Class 6 994 1.5 2.8 1.0
Yes 46 3.4 2.0 2.4
No 948 1.5 Q.7 2.9
Chapter 19 - Robbery All Classes 768 10.3 6.2 7.4
Class 2 371 14.8 9.1 10.8
Yes 285 20.4 13.3 15.5
[9)] Xo 166 8.0 4.9 5.1
~J
Class 3 174 7.9 4.4 5.5
Yes 51 12.9 7.8 9.8
No 123 5.8 2.8 3.7
Ciass 4 174 5.5 3.9 3.7
Yes 42 9.1 5.7 6.6
No 132 4.3 2.2 2.7
Class § 37 2.3 1.2 1.5
Yes 6 3.6 2.2 2.6
Na 31 2.1 1.0 1.3
Class 6 12 1.8 2.9 1.1
Yes (%] - - . -
No 12 1.8 Q2.8 1.1 .
Chapter 20 -~ Forgery All Classes 288 4.2 2.2 2.8
Class 2 2 11.0 6.8 7.9
Yes 1 15.1 10.0 11.3

Ne 1 7.9 3.5 1.4



TABLE 7A
Profile by Offense and Class for New Commitments, FY 1989-S1

PROJECTED
A.R.S. FELONY HANDATORY NEYW SENTENCE HINIMUM TERH TERM IN PRISON
CHAPTER CLASS SENTENCE? COMMITHENTS (Avg. Years) (Avg. Years) {Avg. Years)
Class 4 223 4.8 2.6 3.2

Yes 52 7.7 4.5 5.4

No 171 3.9 2.0 2.5

Class § 32 2.2 1.1 1.4

Yes 1 4,0 2.7 3.0
No 31 2,1 1.1 1.3
Class 6 ’ 31 1.3 e.7 2.8

Yes 14 - - -

No 31 1.3 Q.7 Q.8
Chapter 23 - Organized Crime All Classes 620 7.5 4.6 5.3
Class 2 176 S.7 5.9 6.9
Pe)) Yes 54 13.4 lo.0 10.8
[00) No 122 8.0 4.0 5.1
Class 3 337 7.7 4.8 5.5

Yes 124 12.3 9.3 10.0
No 233 5.6 2.8 3.5

Class 4 67 4.3 2.3 2.8

Yes 11 7.0 4.9 4.9

Ho 56 3.8 1.3 2.4

Class 5 14 2.2 1.2 1.4

Yes 2 4.6 2.8 3.3
Ho 12 1.8 .9 1.1

Class 6 26 1.5 2.8 Q.9
Yes 1 3.8 2.5 2.8

No 25 1.4 0.7 0.9

Chapter 25 -~ Escape All Classes 204 2.6 1.4 1.8
Class 2 3 7.4 4.2 . 5.2
Yes 1 8.3 5.5 6.2

Ro 2 7.0 3.5 4.4



TABLE 7A
Profile by Offense and Class for New Conmitments, FY 1989-S51

-
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PROJECTED
A.R.S. FELONY MANDATORY NEW SENTENCE MINIHMUH TERM TERM IN PRISOR

CHAPTER CLASS SENTENCE? COMMITHMENTS (Avg. Years) {Avg. Years) {Avg. Years)
Class 3 6 10.0 5.4 6.6
Yes 1 15.0 106.0 11.2
No 5 3.0 4.5 5.7
Class 4 9 5.4 2.7 3.6
Yes 5 5.0 2.5 3.8
No 1 6.0 3.0 3.8
Class 5 85 3.3 1.8 2.4
Yes 40 3.3 1.9 2.4
No 15 3.3 1.7 2.1
Class & 131 1.7 2.9 1.1
Yes 13 2.9 1.8 2.2
No 118 1.6 2.8 1.0
Chapter 34 - Controlled Substances All Classes 3,750 4.9 3.0 3.5
Class 2 . 1,060 8.2 5.8 6.5
Yes 528 9.2 8.1 8.5
Ho 532 7.1 3.5 4.5
Class 3 671 5.4 3.¢ 3.6
Yes 208. 6.1 ) 4.1 4.5
No 463 5.1 2.6 3.2
Class & 1,093 4.2 2.1 2.7
Yes 123 7.7 4.3 5.4
Ha 970 3.7 1.8 2.4
Class 5 204 2,1 1.1 1.4
Yes 11 4.0 2.2 2.7
No 183 2.0 1.0 1.3
Class 6 722 1.6 2.8 1.0
Yes 35 3.9 1.7 2.1
No 687 1.5 2.8 1.0



A.R.S.
CHAPTER

Chapter 36 = Family Offenses

oL

Miscellaneous Offenses

TABLE 7A

Profile by Offense and Class for New Commitments, FY 1989-91

FELONY
CLASS

Al) Classes

Class 2

Class 3

Class 4

Class 5

Class 6

All Classes

Class 2

Class 3

Class 4

Class S

HMANDATORY NEW
SENTENCE? COMMITMENTS
102
6
Yes 4
No 2
25
Yes ] 13
No 13
36
Yes 4
No 32
]
Yes Q
No 9
25
Yes Q
No 25
498
7
Yes 2
No 5
5
Yes 3
No 2
28
Yes 5
No 23
324
Yes 170
No 154

SENTENCE
{Avg. Years)

PROJECTED

MINIMUM TERM TERH IN PRISON

{Avg. Years)

(Avg. Years)
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A.R.S.
CHAPTER

All Chapters

TABLE 7A

Profile by Offense and Class for New Commitments, FY 1989-91

FELONY
CLASS

. b e .- o = At b " e e e T e - i e A T e A - = T e - A o e o T e o i e o —

Class 6

All Classes

Class 1

Class 2

Class‘a

Class 4

Class §

Class &

HANDATORY NEW
SENTENCE? COMHITMENTS

134

Yes 9
No 125
13,812

Yes 4,142
No 9,670
232

Yes 232
KXo ]
2,222

Yes 1,275
No 947
4,059

Yes 1,578
No 2,481
3,182

Yes 602
No 2,580
1,187

Yes « 304
No 8383
2,920

Yes 151

No 2,769

SENTERCE
{Avg. Years}

38.4

Hh
o~

PROJECTED

HININMUM TERH TERM IN PRISCN

{Avg. Years)

22.3

22.3

{Avg. Years)

31.0



A.D.C. Mandatory Sentencing Study

targeting selected offense categories such as homicide, sex offenses, and drug offenses. The
tables tell the "bottom line" on punishment in Arizona for each type of crime after all the
various influences of the code and of the charging and sentencing practices of prosecutors
and judges are factored in.

The following constitutes a condensation of the data appearing in Table 7 in which chapters
of the code are rank ordered according to the size of the average expected (projected) term

in prison without regard to felony ciass. This table reflects, in a nutshell, what the state is

gggwmg from its criminal justice system in terms of the use of the sanction of imprisonment.
To_the extent ghgg ghg maze of g ata_presented m this g d gg er ggg rts lead to confusion
regarding the "sanctionin fi f thi w Id_help clear away th
clouds.
FY 1988-91 COMMITMENTS 7 o
TITLE 13 INMATES MAXIMUM MINIMUM EXPECTED
Homicide 531 23.4 13.9 18.3
Sex Offenses 956 17.4 13.8 15.1
Kidnapping 166 16.7 12.7 13.8
Robbery 768 10.3 6.2 7.4
Org. Crime 620 7.5 4.6 5.3
Arson 46 6.3 3.6 4.3
Family Off. 102 5.9 3.5 4,2
Burglary 2,218 5.7 3.2 3.9
Assauit 1,323 5.6 3.2 3.9
Cont. Subst. 3,750 4.9 3.0 3.5
Forgery 288 4.2 2.2 2.8
Theft 2,241 3.6 1.9 .24
Misc. Off. 498 2.8 1.5 1.9
Escape 204 2.6 1.4 1.8
Crim. Damage | 104 1.7 0.9 1.1
ALL INMATES 13,812 - 6.9 4.3 5.1

Table 7A on pages 63-71, which extends the data presented in Table 7, further breaks out
sentencing statistics according to mandatory sentencing status. While we will not "talk
through" this table, we do note that a careful examination of it wili show that significant
differences in the size of penalties {mandatory versus non-mandatory) remain even after
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controlling for both felony class and the nature of the crime of conviction. For example, in
the case of Class 3 homicide, the average expected term in prison jumps from 4.4 years to
9.6 years under mandatory sentencing. Similarly, for Class 3 assault, the penalty jumps from
3.6 years to 8.9 years. Obviously, felony class and offense type are insufficient to explain
away the differential in penalties associated with mandatory sentencing!

Simulation of a "Non-Mandatory Sentencing” Scenario

While it is obviously impossible to realistically "resentence" offenders under a "non-mandatory
santencing scenario," it is possible to simulate this resentencing statistically. To accomplish
this, it is necessary to utilize some type of classification model of offenders which takes into
account the major factors hypothetically impacting sentencing results other than mandatory
sentencing. In other words, we need to develop relatively "homogeneous” categories of
offenders for which individually we would expect a relatively narrow range of sentencing
outcomes. Under these circumstances, any variation in sentencing results within such
categories should be due to inconsistency in the application of the mandatory sentencing
statutes. This inconsistency can then be quantified and represented in a sense as the
"gssence" or impact of mandatory sentencing.

Obviously, it is necessary to include felony class as one of the factors in the envisioned
classification model. In addition, we include felony offense type (violent or non-violent) and
the number of prior adult felony convictions in the offender’s record: '

Classification Factors

¢ Felony Class (2 through 6)
¢ Felony Offense Type (Violent or Non-Violent)
4 Number of Prior Adult Felony Convictions (None, One or Two or More)

In this context we define "violent” as any of the following: Homicide, Kidnapping, Sexual
QOffenses, Robbery, Assault, Arson, and Family Offenses (maostly child abuse). in addition,
because data is missing from the database used for this study, it was necessary to break out
a category of "unknown priors." Our analysis of this category reveals that in most such
cases, the offender had priors but ti:e exact number was unknown.

Accordingly, 2s there are five categories of felony class {2-6), two categories of offense type
(violent and non-violent), and four categories of prior record (none, one, two or more, and
unknown), the classification model used for this analysis broke out 5 x 2 x 4 = 40 individual
categories of feiony offenders. In turn, sentencing results were examined within each of
these 40 categories according to the presence or absence of a mandatory sentence. Thus,
our analysis reflects 80 separate sets of sentencing outcomes.

The resuits of this analysis are presented in Table 8 on pages 74 through 76. Again, we
restrict our attention to FY 1989-91 commitments, excluding old code cases, DWI, Shock
Incarceration cases, and Class 1 felonies. We exclude Class 1 felonies since all such offenses
cairy mandatory sentences (whence there is no basis for a comparative analysis). The table
breaks out numbers of cases, the average maximum term, the average minimum term, and
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Non-Violent/No Priors
No Mandatory Sentence

Non-Violent/No Priors
Mandatory Sentence

Hon-Violent/One Prior
No Mandatory Sentence

Non-Violent/One Prioxr
Mandatory Sentence

Non-Violent/Two+ Priors
No Mandatory Sentence

Non-Violent/Two+ Priors
Mandatory Sentence

Non-Violent/Unknown Priors
No Mandatory Sentence

Non-Violent/Unknown Priors
Mandatory Sentence

Violent/No Priors
No Mandatory Sentence

Violent/¥o Priors
Mandatory Sentence

TABLE 8
Simulation of Impact of Mandatories, Court Commitments, FY 1989-91

ALY, CASES ALL CASES
ACTUAL SIHMULATED PERCENTAGE
Class 2 Class 3 Class 4 Class 5 Class 6 (With Mandatories) (No Mandatories) DIFFERENCE
Cases 189 455 619 215 777 2255 2255 (%]
. Maximum 6.9 5.3 3.7 1.9 1.4 3.3 3.3 [}
Minimum 3.4 2.7 1.8 1.9 2.7 1.7 1.7 Q
Projected Term 4.3 7 3.4 2.3 1.2 Q.9 2.1 2.1 "]
Cases 161 134 65 55 21 436 436 %]
Maximum 8.9 8.0 6.5 3.5 3.5 7.3 5.0 46
Minimum 7.6 5.5 3.5 1.9 2.1 5.4 2.5 113
Projected Term 8.0 6.1 4.4 2.4 2.5 5.9 3.2 86
Cases 155 367 453 169 479 1623 1623 [+
Haximum 6.8 5.5 3.3 2.8 1.5 3.6 3.6 a
Hinimum 3.4 2.8 2.0 1.0 0.7 1.8 1.8 5]
Projected Term 4.3 a.s 2.5 1.3 2.9 2.3 2.3 [
Cases 126 101 84 42 17 370 378 57
Maximum 9.7 8.5 7.6 4.5 3.4 , 8.0 5.0 60
Minimum 8.4 5.7 4.4 1.7 1.9 5.7 2.5 126
Projected Term 8.8 6.4 5.3 2.1 2.2 6.3 3.2 ag
Cases 196 418 561 175 383 1733 1733 2]
Maximum 8.0 6.1 4.4 2.3 1.8 4.2 4.4 Q
HMinimun 4.0 3.0 2.2 1.2 Q.9 2.2 2.2 o
Projected Term 5.0 3.9 2.8 1.5 1.1 2.8 2.8 Q
Cases l63 319 262 128 51 923 923 @
Maximum 11.4 10.0 7.7 3.9 3.6 8.4 5.2 62
Minimum 9.4 6.9 4.4 2.3 2.9 5.7 2.6 121
Projected Term 10.0 7.6 5.4 2.7 2.5 6.4 3.3 95
Cases 160 462 572 223 619 2036 2036 %]
Maximum 7.6 5.8 3.8 1.8 1.5 ‘3.6 3.6 %}
Minimum 3.8 2.8 1.8 1.0 Q.7 1.8 1.8 5]
Projected Term 4.8 3.6 2.4 1.2 Q.9 2.3 2.3 2
Cases 191 183 93 49 28 544 544 %]
Haximum 10.3 10.1 7.6 3.5 2.9 8.8 5.5 61
Minimum 8.7 7.4 4.4 2.0 1.7 6.6 2.7 141
Projected Term 9.3 8.1 5.3 2.4 2.0 7.2 3.5 108
Cases 88 276 111 28 174 677 677 %]
Maximum 8.8 6.1 4.2 2.5 1.5 4.8 4.8 (%]
Hinimum 4.4 3.1 2.1 1.3 Q.7 2.4 2.4 Q2
Projected Term 5.6 3.9 2.6 1.6 0.9 3.0 3.0 ]
Cases 187 293 29 6 6 521 521 %}
Maximim 24.2 11.3 7.1 4.5 2.8 15.5 6.9 126
Minimum 21.3 6.8 3.9 2.6 1.4 11.7 3.5 239
Projected Texrm 22.3 8.0 4.8 3.1 1.8 12.8 4.4 193



TABLE 8
Simulation of Impact of Mandatories, Court Commitments, FY 1989-91
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ALIL CASES ALL CASES

ACTUAL SIMULATED PERCENTAGE

Class 2 Class 3 Class 4 Class 5 Class 6 (With Mandatories) (No Mandatories) DIFFERENCE

Violent/Ona Prior Cases 43 159 74 22 128 426 426 %]

No Mandatory Sentence Haximum 8.8 5.7 4.1 2.5 1.5 4.3 4.3 ]

Hinimum 3.2 2.8 2.1 1.3 0.8 2.2 2.2 %]

Projected Term 5.5 3.6 2.6 1.6 1.9 2.7 2.7 Q

Violent/One Prior Cases 35 128 17 6 [ 250 250 ]

Mandatoxy Sentence Maximum 29.@ 11.3 6.9 4.3 2.8 17.4 6.6 163

Hinimum 25.1 7.8 3.8 2.7 1.6 13.5 3.3 303

Projected Term 26.3 8.3 4.7 3.2 2.0 14.7 4.2 252

Violent/Two+ Priors Cases 46 120 75 17 72 332 330 [

No HMandatory Sentence Haximum 9.1 6.5 4.4 2.6 2.2 5.2 5.2 [}

Hinimum 4.5 3.2 2.2 1.3 1.0 2.6 2.6 ]

Projected Texm 5.8 4.1 2.8 1.6 1.3 3.3 3.3 ]

Violent/Two+ Priors Cases 129 158 24 1 11 332 332 %]

Mandatory Sentence Haximun 23.6 16.2 10.6 3.6 3.8 i17.9 7.1 152

Hinimum 18.5 16.0 6.8 2.1 2.3 12.6 3.5 259

Projected Tem 20.2 12.1 7.8 2.3 2.7 14.3 - 4.5 219

Violent/Unknown Priors Cases 70 223 115 44 137 590 550 2}

No Mandatory Senterice Haximum 8.0 6.0 4.2 2.3 1.5 4.6 4.6 ]

Hinimum 4.0 3.0 2.1 1.2 S.7 2.3 2.3 ]

Projected Texrm 5.1 3.8 2.7 1.5 a.9 2.9 2.9 2

Violent/Unknown Priors Cases , 223 262 28 8 13 534 534 (%]
Mandatory Sentence Haxinum 36.1 10.9 8.0 6.7 4.7 21.1 6.6 220, .

Minimum 29.3 6.9 4.8 3.7 2.8 16.0 3.3 387

Projected Texm 32.6 8.0 5.7 4.6 3.4 18.92 4.2 332

ALL CASES Cases 2222 4059 3182 1197 2920 13580 13580 -]

Maxipum 14.5 7.7 4.7 2.5 1.6 6.4 3.5 42

Minimum 11.e 4.5 2.5 1.3 2.8 4.0 2,2 79

Projected Term 12.1 5.4 3.0 1.6 1.2 4.7 2.8 65

Mandatory Sentence Cases 1275 1578 502 304 151 3910 3910 Q

Maximum 19.5 10.9 7.6 3.7 3.5 12.4 5.9 111

Minimum 16.3 7.1 4.4 2.1 2.0 9.1 2.9 210

Projected Texrm 17.5 8.1 5.3 2.6 2.4 10.1 3.7 172

No Mandatory Sentence Cases 947 2481 2580 833 2769 9670 9670 2]

Haximum 7.7 5.8 4.0 2.1 1.5 3.9 3.9 ]

HMinimum 3.8 2.2 2.0 1.e Q.7 2.0 2.0 [}

Projected Term 4.8 3.7 2.5 1.3 2.9 2.5 25 %]

Violent Offender/ Cases 633 841 98 30 33 1637 1637 Q

Mandatory Sentence Maximum 29.0 12.1 8.2 4.7 3.9 18.1 6.8 167

Minimum 24.1 7.5 4.9 2.7 2.3 13.6 3.4 299

Projected Term 26.1 8.8 5.8 3.3 2.7 15.1 4.3 251



TABLE 8
Simulation of Impact of Mandatories, Court Commitments, FY 1989-91

ALL CASES ALY, CASES .
ACTURL SIMULATED PERCENTAGE
Class 2 Class 3 Class 4 Class 5 Class 6 (With Mandatories) (No Mandatories) DIFFERENCE
Viclent Offendex/ Cases 247 719 375 111 511 2223 2023 e
No HMandatory Sentence Haximum 8.6 6.1 4.2 2.4 1.6 4.7 4.7 %)
Hinimun 4.3 3.0 2.1 1.3 2.8 2.4 2.4 2
Projected Texrm 5.5 3.8 2.7 1.6 1.0 3.¢ 3.9 ]
Non-Violent Offendexr/ Cases 641 737 504 274 117 2273 2273 %]
Mandatory Sentence Maximum 10.1 5.5 7.5 3.8 3.4 8.2 5.2 58
HMinimum 8.5 6.6 4.3 2.1 1.9 5.8 2.6 125
Projected Term 9.1 7.3 5.2 2.5 2.3 6.5 3.3 97
Non-Violent Offendex/ Cases 700 1702 2205 782 2258 7647 7647 2
No Mandatory Sentence Maximun ~7.3 5.6 3.9 2.9 1.5 3.7 3.7 %]
Minimum 3.7 2.8 2.0 1.0 0.7 1.9 1.9 [}
Projected Tem 4.6 3.6 2.5 1.3 2.9 2.3 2.3 e
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the average projected (expected) term for each of the 80 categories in question, and then
presents composite results {near the bottom of the table) for the following seven higher-level
categories:

4 ALL CASES

¢ All Mandatory Sentence cases

4 All Non-Mandatory Sentence cases

¢ All Violent Mandatory Sentence cases

¢ All Violent Non-Mandatory Sentence cases

¢ All Non-Violent Mandatory Sentence cases

¢ All Non-Violent Non-Mandatory Sentence cases

The table also simulates sentencing under a non-mandatory sentencing scenario for each of
the 40 mandatory sentencing categories. Namely, the sentencing results for the correspond-
ing non-mandatory sentencing category are applied as if mandatory sentencing did not exist.
This assumes that sentencing for mandatory sentence cases would be identical to the
observed results for the non-mandatory sentence group.

For example, taking the first category in the table, namely non-violent Class 2 offenders with
no priors, we see that there were 161 such cases carrying mandatory sentences. The
average maximum term for this group was 8.9 years, the average minimum term 7.6 years,
and the average projected term in prison 8.0 years. Qur simulation substitutes the results for
this category with the results for the equivalent group just above it in the table, namely the
189 in the same basic category who were sentenced- outside the miandatory sentencing
statutes. In this case we apply a 6.9-year average maximum term, a 3.4-year average
minimum term, and a 4.3-year average projected term to the 161 offenders in question.
Results of this type are then accumulated across all five felony classes to obtain the results
reflected in the column labelled "ALL CASES-SIMULATED (No Mandatories).

The last column in the table refiects the percentage difference between the actual and the
simulated results, i.e., what percentage the actual result is above the simulated result. This
measure indicates the degree-of "inflation" hypothetically due to mandatory sentencing.
Thus, for the 436 offenders in the mandatory sentence portion of the category of Non-
Violent/No Priors the average maximum term was 7.3 years, the average minimum term 5.4
years, anst the average projected term in prison 5.9 years. Under our simulation, these results
shift to a 5.0-year average maximum term, a 2.5-year average minimum term, and a 3.2 year
average projected term.

Individual simulations for each of the 40 categories of our classification model are then
accumulated at the bottom of the table to abtain higher level simulation results as follows:

Actual Versus Simulated Results for Mandatory Sentence Commitment's {Class 2-6)

SCENARIO INMATES MAXIMUM ! MINIMUM PROJECTED
Actual 3,910 12.4 9.1 10.1
Simulated 3,910 5.9 2.9 3.7
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As indicated in the last column in the table, the actual results are proportionately higher than
the simulated resuits by the following amounts:

4 Maximum Terms - 111%
4 Minimum Terms -210%
4 Projected Terms -172%

Thus the results of our simulation, in which mandatory sentences are (hypothetically) not
available, indicate, for the 3,910 offenders in the mandatory sentence group, maximum terms
2.11 times as long, minimum terms 3.10 times as long, and projected terms 2.72 times as
long as would be expected absent mandatory sentencing.

Combining these results with those for the non-mandatory sentence group gives the following
comparison for the total committed population:

Actual Versus Simulated Results for All Commitments (Class 2-6)

SCENARIO INMATES MAXIMUM MINIMUM PROJECTED
Actual 13,580 6.4 4.0 4.7

"__fimulated 13,580 4.5 2.2 2.8

—

Again, as indicated in the last column of the table, the actual results are proportionately higher
than the simulated results by the following amounts:

¢ Maximum Terms - 42%
¢ Minimum Terms -79%
¢ Projected Terms - 65%

Thus the results of our simulation indicate, for the total sentenced population of 13,580
offenders (new code, Class 2-6, non-DW! and non-Shock), maximum terms 42% longer,
minimum terms 79 % longer, and projected tarms 65% longer, than would be expected absent
mandatory sentencing.

To obtain a proper measure of the long-term impact on bed needs of mandatory sentencing,
it is necessary tc express our results not just for the targeted sub-population, but instead for
the complete population of 16,852 commitments.

Actual Versus Simulated Results for All Commitments

F"‘——-—————___-_—._—"——"
SCENARIO INMATES MAXIMUM MINIMUM PROJECTED
Actual 16,852 5.9 3.7 4.3
Simulated 16,852 4.4 2.2 2.9 "

Expressed in terms of all commitments to the Cepartment of Corrections, our simulation
results suggest maximum terms 34.1% longer, minimum terms 68.2% longer, and projected
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terms 48.3% longer, than would be expected absent mandatory sentencing. Since projected
terms translate directly into beds to be filled (or to the so-called "bed-year" investment), our
results indicate a long-term 48% prison population inflation factor due solely to mandatory
sentencing. |t should be emphasized that this is a long-term inflation factor which assumes
a continuation of the current statutory foundation, of current charging and sentencing
practices, and of the current profile of committed offenders. Any changes in these
parameters would impact our estimate accordingly. Aiso, we are not concluding that
mandatory sentencing has accounted for a 48% inflation in terms of past prison population
growth in Arizona. This is a separate issue which will be addressed in the next section.
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PRISON POPULATION GROWTH TREND

From June 30, 1972 to December 31, 1980, the prison population in Arizona grew by an
average of 22.9 per month, from 1,528 to 3,859. In contrast, between December 31, 1980
and December 11, 1991 the prison population grew by an average of 88.0 per month, from
3,859 to 15,478, a 4-fold increase. In the opinion of the Department, the jump in the
monthly growth rate has been due to more than just increased court activity. In particular,
the Department feels that mandatory sentencing has contributed significantly to prison
population growth in Arizona over the 13 years since enactment of the new criminal code.

The findings of the previous section indicate a dramatic impact of mandatory sentencing on
the lengths of prison terms projected to be served by incoming inmates. Specifically, the
Department estimates that mandatory sentencing results in prison terms 2.7 times as long as
terms for similar offenders not subjected to these statutes. Consequently, mandatory
sentencing results in a 48.3% inflation in the prison population over the level expected absent
mandatory sentencing. Now, while this result is based on an analysis of court commitments
for the recent period FY 1988-91, and hence technically can’t be assumed to hold true prior
to July of 1988, other available data would tend to support the conclusion that mandatory
sentencing has had a significant historical impact.

One indication of historical impact concerns the build-up in the prison population of inmates
serving mandatory sentences. As noted previously, 52.2% of inmates active on June 30,
1991 carried mandatory sentences (excluding old code, DWI, Shock Incarceration and Class
1 offenders, the percentage comes to 50.0%). Further, this build-up can be demonstrated
by comparing mandatory sentence profiles of admissions, releases and active prison
population, as follows:

l CATEGORY I ADMISSIONS l RELEASES l POPULATION l|

Mandatory 28.8% 13.1% 50.0%
" No Mandatory 71.2% 86.9% 50.0% "

If one of the goals of mandatory sentencing is to prevent the release of the affected inmates,
then the strategy would appear to be working, according to these statistics. Comparatively
speaking, very few mandatory sentence inmates are being released to the streets in Arizona.
Consequently, as can be seen from the time served averages given in the section on releases,
the overall average (2.3 years) is close to the average for non-mandatory sentence inmates
(2.0 years). Itis also close to the average projected prison term for non-mandatory sentence
commitments (2.5 years). In other words, time served averages for all releases are driven
primarily by time served for inmates without mandatory sentences.

This fact has two major consequences. For one, time served averages for releases vastly

underestimate expected prison terms for all inmates, since they ignore, for the most part,
mandatory sentence inmates. As noted in the section on commitments, the average expected
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prison term for admissions is 4.7 years (5.1 with Class 1 felons included). This is more than
twice the average time served for all releases. Interestingly enough, as demonstrated in the
table above, the percentage of mandatory sentence inmates among admissions is more than
twice what it is for releases. Instead of an approximate 2-year cycle of admissions and
releases, we are seeing a cycle closer to 5 years. The other shoe (releases) drops after an
average of § years rather than 2 (following the corresponding admissions).

The second major consequence is that we are unable to observe the true impact of mandatory
sentencing by analyses of release data alone. It is necessary to look at either court
commitments, or active prisoners, or both, as we did in this report, to gain a true perspective
on this issue, The Department of Corrections has published figures on time served for
relaases which indicate a fairly steady time served average of 24 months over the last 10 to
15 years. While these data are technically correct, the resulting trend is very much
misieading, for three reasons:

1) Release data fail to reflect the build-up of mandatory sentence inmates in the
prison population. Insufficient time has passed since enactment of the mandatory
sentencing statutes for them to be reflected in their proper proportions in release
statistics.

2) The profile of releases has changed toward a less-violent type of inmate over time,
which would tend to deflate the overall time served average. increased admissions
of DWI offenders, plus the advent of Shock Incarceration, have exacerbated this
trend, as has the drug war and the growing influx of drug offenders.

3) For most individual categories of crime, time served has been rising over time, but
this fact has been masked by the changing profile of releases, as discussed above.

In tracking time served for Part | offenses (VIOLENT: Homicide, Rape, Robbery, Aggravated

" Assault; PROPERTY: Burglary, Larceny, Arson, Motor Vehicle Theft) we find the following:

Average Time Served (in Months) for Releases

PERIOD VIOLENT ) PROPERTY ALL PART |
1974-1982 32.6 18.4 24.6
1983-1991 40.6 29.3 29.7
% Increase +24.5% +29.3% +20.7% |

Since drug crimes and DWI are not Part | offenses, they are not represented in the figures
above, and hence cannot artificially deflate time served averages for these crime categories.
A close analysis of the data indicate that the composite Part | figures are also misleading to
an extent, since the less serious crimes within this category are on a higher rate of incline.
In the case of violent crimes, for example, the least serious crime (assault) has risen much
more dramatically in numbers than have other violent crimes. Similarly, larceny has risen
more rapidly than the more serious crime of burglary.
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Average Time Served (in Months) for Releases - Part | Property Crimes

| CALENDAR YEAR |  BURGLARY |  LARCENY ALL PROPERTY _ |
1974 18.8 19.0 18.5
1975 17.0 16.9 17.0
1976 19.8 22.3 20.0
1977 16.3 18.6 16.6
1978 18.3 17.5 18.1
1979 18.1 19.6 18.0
1980 19.2 20.9 19.1
1981 18.4 19.0 18.1
1982 19.4 20.9 19.3
1983 18.6 17.4 17.8
1984 25.2 22.6 23.5
1985 22.5 20.4 21.2
1986 24.6 21.6 22.7
1987 26.0 22.0 23.3
1988 30.0 19.0 23.2
1989 30.9 22.3 25.4
1990 32.9 22.7 26.7
1991 35.2 . 214 26.6
1974-1982 18.4 19.8 18.4

1983-1991 27.8 21.2 238 |

% Change +51.1% +7.1% +29.3%m
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Average Time Served {in Months) for Releases - Part | Violent Crimes

CALENDAR YEAR HOMICIDE RAPE ROBBERY I
1874 ~ 46.4 44,2 27.6
1975 39.0 34.0 22.5
1976 71.8 39.3 34.4
1977 53.6 39.2 25.6
1978 51.1 36.1 26.1
1979 62.5 42.2 35.1
1980 §6.5 44.9 30.9
1981 54.3 36.3 35.0
1982 42.9 37.6 36.0
1983 72.0 35.9 38.8
1984 56.9 38.1 41.7
1985 52.3 37.4 45.6
1986 55.0 36.9 46.8
1987 64.0 39.0 56.0
1988 65:0 47.0 54.0
1989 69.1 47.5 51.9
1990 §7.3 48.4 53.8
1991 67.2 58.1 53.7

1974-1982 53.5 39.6 31.0
1983-1991 62.2 43.2 49.3
% Change +16.3% +9.1% +59.0%
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Average Time Served (in Months) for Releases - Part | Violent Crimes (Continued)

| CALENDAR YEAR AGGR. ASSAULT VIOLENT I ALL PART |
1974 22.0 30.8 24.3
1975 25.6 28.2 221
1976 26.5 38.9 27.5
1977 21.6 31.7 22.8
1978 21.56 29.4 23.2
1979 21.5 37.3 27.8
1980 21.5 32.0 25.0
1981 20.2 32.1 23.7
1982 21.7 31.8 24.4
1983 23.1 38.6 25.3
1984 28.0 38.6 28.9
1985 28.1 39.56 28.1
1986 24.7 37.5 28.0
1987 26.0 42.2 30.2
1988 26.0 42.4 30.2
1989 26.3 41.1 30.7
1990 26.3 39.6 30.8
1291 30.2 | 43.6 32.5
1974-1982 22.2 32.6 24.6
1983-1991 26.7 40.6 29.7
| % Change +20.3% +24.5% +20.7%
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The resuits above are interesting in light of our previous findings regarding expected prison
terms for various crimes:

Expected Term in Prison for Court Commitments - FY 1989-91

ﬂ A.R.S. CHAPTER I EXPECTED TERM IN PRISON (Years)
CHAPTER 11 - Homicide 18.3
CHAPTER 14 - Sexual Offenses 15.1
CHAPTER 19 - Robbery 7.4
CHAPTER 12 - Assault 3.9
CHAPTER 15 - Burglary 3.9
CHAPTER 18 - Theft 2.4

The tables given previously indicate that time served for homicide, rape and theft increased
to a lesser extent than did time served for robbery, burglary and aggravated assauit:

Average Time Served (in Months) for Release§‘- Part | Crimes

| PART | CRIME I % INCREASE IN TIME SERVED*
Homicide 16.3%
Rape 9.1%
Robbery $9.0%
Assault 20.3%
Burglary 51.1%
Theft 7.1% )

* From 1974-1982 to 1983-1991
The variations in change of time served can be explained as follows:

1) Expected terms for homicide and rape are much longer than for other Part | crimes,
and we would not expect any changes associated with mandatory sentencing to
impact time served figures for releases for some time to come.

2) Expected terms for robbery, burglary, and aggravated assault are in the intermediate
range, and in this case there has been sufficient time for mandatory sentencing to
seriously impact time served for releases in these categories.

3) Larceny (theft) carries a low expected prison term and any impact on time served
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associated with mandatory sentencing probably reached a relative peak somewhere
in the mid-1980°s, hence we would not necessarily expect to see a dramatic change
from 1974-1982 tc 1883-1991.

Thus, our analysis of historical time served patterns for various offenses is consistent with
the hypothesis that mandatory sentencing has contributed to increased lengths of stay and
consequently to a higher rate of population growth under the new criminal code. Unfortunate-
ly, comprehensive sentencing data on new commitments are not available prior to FY 1989
to allow us to systematically address the issue of historical impact.

Nonetheless, as noted in the document prepared for the Department’s briefing to the Joint
Legislative Study Committee on the Arizona Criminal Code Revision in October, it was
estimated that the current (June 30) total bed allocation for mandatory sentenced inmates is
2.3 times what it would be absent mandatory sentencing. To quote from that paper: "In
turn, it can be estimated that 3,704 or 24.4% of the June 30, 1991 population can be
attributed solely to mandatory sentencing and not to other causes.” {Note: This estimate
was developed in a manner paralleling the technique applied to court commitments.) Thus,
our estimate is that, instead of a population of 15,150 as of June 30, 1981, we might have
expected approximately 11,446 inmates had mandatory sentencing not been available
historically. In comparing the historical impact estimate (24.4%) with the projected future
impact_estimate (48.3%) developed previously, the clear suggestion is that much of the
eventual impact of mandatory sentencing on prison population has yet to be experienced.

With regard tc the global issue of the impact of mandatory sentencing on prison population,
it should be noted that our analyses are limited to the impact of mandatory sentencing on the
lengths of prison terms. There is also the possibility that mandatory sentencing has resulted
in a higher rate of inflow from the courts. As noted in the Kriapp report, mandatory
sentencing appears to provide prosecutors with an unusually powerful plea bargaining tcol.
There is the possibility, which remains untested, that mandatory sentencing has led to a
higher conviction rate in felony cases, and in turn an accelerated growth in prison commit-
ments. Any impact of this type would be above and beyond that demonstrated in this report.

To test this hypothesis, the Department compiled data provided by the Supreme Court on
felony filings and convictions over the period 1977-1990 (with some adjustments for a
change in reporting from a calendar to a fiscal year basis beginning in 1987). The results of
this analysis are as follows:

e —

| SUPERIOR COURT CASES I 1977-1983 I 1984-1990 I

Felony Filings (Avg.) 12,643 21,486
Felony Convictions (Avg.) 6,974 14,032
Conviction Rate 55.2% 65.3%

The observed increase in the conviction rate has contributed to prison population growth in
Arizona, but it remains conjectural as to whether or not the increase is due to mandatory
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sentencing. In a future report from the Department, an attempt will be made to isolate the
relative contributions of the various possible sources of prison population growth in this state.
In addition, that report will address the issue of prison population growth on a nationai and
state-by-state basis and will attempt to rank-order states according to various indices of
punitiveness and system change.
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