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ASSETFORFE [TURE

: Funded%y T

CIVIL F()RFEITURE F OR THE N ON-LAWYER

, Crtrzens frequently ask "I—Iow can the Government forfert 3
a person s property wrthout convrctmg himof a cnme"" The

s ‘answer, of course, is crvrl forfeiture. The basic rationale for
" civil forfeiture is srmple Federal law provrdes that the

- profits and proceeds of desrgnated crrmes, as well as property : =

~used to faclhtate listed crimes, is subject to forferture to the
o Government Most Americans agree that crlmmals should -
. notbe allowed to beneﬁt fmancrally from their 1llega1 acts.

Anglo -American law has tradrtronally provided two basrcv =
forms of legal procedure a criminal procedure for detenmmng

lrberty rights and a civil procedure for determining property

stigmatized as a criminal, he is entitled to a criminal trial
. where the Government’s burden of proof is. "beylonu\ ,
'reasonable doubt.” Criminal defendants also have aright to

cannot afford one.

- Before a person ¢an be deprrved of hlS property, he is en- ;

t1tled to a civil trial where the burden of proof is "prepon-
derance of the ev1dence crvrl 11t1gants may be represented :
by counsel, ‘but generally must hire their own attorneys.
~Civil forferture of course, involves property. rights and 1s,:
therefore entlrely consrstent wrth centurles of Anglo- o
Amerrcan legal practrce : ,

HISTORY AND PURP’OSE OF FORFEITURE
sgnized the need to protect

\\/ Governments long ago re
N therr citizens ag

on. another smugghng run, There is an obvious; parallel be-
' “tween age-old smugghng and modern drug—traffrckmg, they
s reqmre methods to protect our citizens from cnmmals both
 inside and butside our borders. =

‘The legal theory of c1v11 forfeiture is that property whrch
violates the law can be ' prosecuted and forfeited tothe =
Govemment In the smugglmg ship example therefore, the

‘ forferture actlon might be styled. "The Government vs. One
‘ Sazlzng Ship, SMUGGLER'S DELIGH
- can show m a cml trraI that the shrp was 1nvolved m a vrola— ‘

*rights. Thus, before a person can be deprived of his llberty or .

nst persons outside thelr borders who smug— -
~ gle contrabang into their territory. For example s1mp1y arrest-:’
-ing the captain and crew of a forexgn smugghng shrp wasin- .

“effective if the sh1p was returned to its foreign owner. The - -
oWner would merely hire anew crew and send the ship back

If the- Government

B 'thIl of Amerrcan laws iti can be forferted Of course, the
owner can always recover the vessel if he comes forward o
" fshow that the ship was notused in violation yof the law. :

- Our civil forfeiture laws also provide an "innocent -

“owner" defense whereby the owner of seized property can‘ £

recover the property upon a showing that the criminal use of ;

. the property was not the result of a any act or omrssxon by the .
~j’owner ' ]

" The Frrst Congress of the Umted States authonzed crvrl

- forfeiture for vessels vlolatmg U.S. customs laws. Thiswas -~~~
- the same: Frrst Congress that drafted the Bill of Rights! Smce S

~then, more than 200 federal forfeiture statutes have been -

- enacted for items rangmg from contammated food and drugs S
~to pelts of endangered specres to proceeds of drug traffick— ﬁ P

- in 8 e . t :

-.counsel and an attorney wrll be provrded for defendants who ey i

PROTECTIONS AGAINST ABUSE OF THE

B FORFEITURE POWER

No property may even be serzed or arrested" for pur— &

i poses of forfeiture Lunless the Government has probable cause , el
| tobelieveitis subject to forfeiture, Probable causeisthe -
“same level of proof whrch the U.S. Constltutron requires for ‘
_ the arrest and jailing of a person pending trial, the séarchofa -
+. home, the indictment (formal charge of criminal conduct) of ‘ L
.. aperson by a grand Jury, or the seizure of ev1dence or con— e
3 ;traband : T

Although the law does not: requrre 1t U S Department of o
Justice (DOJ) policy feqmres that seizures should notbeex- = =~ .~

j_‘ ecuted until aneutral and detached magrstrate has made an in- ‘, i
, dependent ﬁndmg of probable causeand issued a federal .

seizure warrant. Exceptions are allowed, of course for ex—

igent c1rcumstances ‘where the property nught be removed
"~ hidden, or destroyed before a warrant can be obtained. DOJ e
“ © - policy perrmts no exception to the warrant requrrement for o

- - the seizure of any parcel of real estate. =~ . .

The Government must mail wntten notlces of the serzure

P Ito any owner or 11enholder of the property and must pubhsh a -
-~ notice of the seizure for three consecutive weeksina -
S newspaper of general distribation. Anyone with a.legal mter- o

“+estin seized property may claim it upen the posting of a 5
"bond of $5,000 or lO percent of the value of the property, :
: whlchever is less R

(over please)' : o

ey




The postmg of a bond requrres the Govemment to frle a

s crvrl forfeiture complaint in a United States District Court to
g contmue aforferture action. The c1v1l Judrcral forferture :
e ‘fprocess is lrke other civil trrals (e g for breach of contract or - o
a personal injury clarm) ‘ , SR
. 'Procedures exist by whrch each srde can dlscover the T
. - other side’s case and compel attendance of needed witnesses: i
S As noted above the standard.of proof is preponderance of

- the ev1dence Clarmants may demand-a trial by Jury: except
" ‘where the property was seized on the hrgh seas, m Wthh
" case admiralty laws apply. i

o "remit" or "mitigate” a forfeiture if it would be unduly harsh
,‘DOJ pohcy is to liberally grant such petltrons as'ameans of

~ avoiding harshresults. g
.~ This exercise of admrmstratrve grace (srmrlar toa par- e
e don ") also affords mnocent claimants a means of recovering

o property wrthout the necessrty of i mcurrmg attorney s fees T

 OTHER INDICATIONS OF THE PROPRIETY OF
7 ,,;,;;crer FORFEITURE

- The Supreme Court of the Umted States has upheld crvrl
forferture in numerous cases from the earliest days of ourna-

tion to the 1980’s. To say that:tiie: overnment should not be
‘ ‘able to forfeit property wrthout a criminal conviction equates .
- tothe parents of a child hit by a drunk driver not being able

+to sue for. damages unless the driveris convrcted of driving -

Zwhile: mtoxrcated—Amerrcan law has never 1mposed such are-

B qurrement

< Civil Judrcral proceedmgs deterrmne the fate of brlhons of°

, dollars each year: In one civil case, a corporatron won a $10
_ billion Judgment against another corporation in a civil trial -
. based on an anti-competition claim, The losing corporatron
~had never been convicted of a criminal violation. Civil-

L proceedmgs are the age-old method of determining property S
rights; civil forferture proceedmgs are an appropnate part of =
e the overall civil law system. s

Although any person may frle a crvrl lawsult agarnst

o another person, only the Government may filea civil forfer- ’.: o

| - ture action. Thrs is another srgmﬁcant safeguard agamst

RS abuse

o THE I‘VIPORTAN(,E OF CIVIL FORFEITURE 3
- Civil forferture isan absolutely vital’ weapon agarnst drug:

trafﬁckmg, money. launderrng, and other forms of organrzed g
“criminal activity, partrcularly mternatlonal cnme Whrle

o : crrmmal forfeiture is an available sanction in many cases, it -
S requires that the Government be able to take custody of the
" criminal whose property is being forfeited. Of course, many

i drug lords and: other interpational criminals reside outsrde the

JUnsdrctron of the U.S. AIthough many non—lawyers aré moré -
" comfortable with the concept of criminal forfelture than with

o ‘civil forferture itis cnmmal forferture that is new and novel

s : (Federal criminal forferture statutes date back only to 1970)

Cnl Even' when cnmmals are within our borders, they are =
2 (,\often able to elude law\enforcement and remain fugrtrves : .

G from _]ustrce Crvrl forfelture is'an 1nvaluab1e weapon in stnp- o
- ping fugltrves of their ill gotten gains. -+ S

In sum, without civil forfeiture, we would be vrrtually
powerless to act when the criminal profits and other property §

oo of foreign cnmmals are found within our own borders and -

- ‘when criminal operatlves‘ re able to evade arrest. Without
civil forfeiture, the ability of the Unrted States to frght mter— 2
 national crime would be prtlfully weak e

‘ _‘J",VCONCLUSION

 Civil forfeiture i 1s an ancrent legal procedure whrch is-

In addition to the "mnocent owner defense federal forfer—,f :b ~ ?provrng to be dramatically effective in attacking: modern

— ture statutes expressly authorize the Attorney General to * crime. While convicted drug kingpins are quickly replaced

by their subordinates, the seizure and forfeiture of their
= arrplanes, vessels automobrles stash houses, and cash hoards
o can cripple a drug syndlcate ' SR : S
Moreover, prison costs limit mcarceratron as a remedy for e

- “crime. It now costs over $60,000 to build prison space fora .
: srngle federal prisoner and over $18 000 a year to keepa
: 'pnsoner incarcerated. The potential of asset forfeiture, how- :

,‘ - everyis vrrtually unlimited. Addrtronally, forfeiture hurts -

_ “criminals in the same place it helps taxpayers—in the pocket—

book: Over the past seven years, more than $2 billionin. .+

Law enforcement ofﬁcrals atall Jevels of govemment

i _must help get the message out to our citizens: civil forferture ‘
Lisa procedure that has stood the test of timé, its use inthe -
~war on ¢rime is strll nits mfancy, itis proving hlghly effec- '

¢ tivein attackrng crimes committed for profit, and it is one of i
our most promrsmg a]ternatrves to costly mcarceratmn

R Moreove -givil forfeiture is a trred and true legal process that
- affords cr w*ens thelr full range of Due Process rights.
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