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CIVIL FORFEITURE FORTHENON~LAWYER 
, , 

Citizens frequently ask, "How can the Government forfeit 
a person's property without convicting him of a crimeT' The 
answer, of course, is civil forfeiture. The basic rationale for 

, civil forfeiture is simple: Federal law provides that the 
profits and,proceeds of designated 9~imes, as well as property 

. used to facilitate listed crimes, is subject to forfeiture to the 
Government. Most Americans agree that criminals should 
not be I:illowed to benefit financially from their illegal acts. 

i\nglo-American law has traditionally provided two basic 
forfus oflegal procedure: a criminal procedure for detemiining 
liberty rights and a civil procedure for determining property 
rights. Thus, before a person can be deprived of his 1ibertyor 
stigmatized as a criniliuil, he is entitled toa crimina1 trial 

, •.. . where the Government's burden of proof is 'ibeyr~rid,a 
i , tea~onable doubt." Criminal defendants also have a right to 

" counsel and an attorney will be provided for defendants who 
cannot afford one. 

Uefore a person can be deprived of his property,he is en~ 
titled to a civil trial where the burden of proof is "prepon­
derance oUhe evidence," ci villitigants may be represented 
by counsel,btit generally musfhire their own attorneys. , 

civil forfeiture, of course, involves property rights andis, 
theref'ore, entirely consistent with centuries of Anglo-

, I' . " , 
American legal practice. ' , ., ., ',' 

, HISTORY AND PURPOSE OF FORFEITURE 
o _ '. '. 

\\ . Governments,long ago recogruzed the heed to protect 
\~ th~ir citizens,against persons outside their borders who smug­

gle contrabal1ci'into their territory. For example, simply arrest~ 
ing the captain anp crew ofaforeign smuggling ship WaS in- , 
effective if the ship was returnedto its foreign owner. The 
owner would merely hire anew crew and send the ship back 
on ~nothersmuggling run. There is an obvious parallel be­
'tween age~old smuggling and modern drug-trafficking; they 
require methQds to protect our citizens from criminals both 
inside and 6utside our b()rders. 

The l~gal theory of civil forfeitur'Y is that property,which 
,violates· the law can be "I?rosecuted" and forfeited to the 

•
". Government In the smuggling ship example, therefore, the 

t., .. torfe~~ure action might be styled .iiTheGovernmentvs. ()ne 
!' " ,', Sailing Ship, SMUGGLER'S DELIGHT." If the Government 

cansIiow in a civil trial that the ship was involved ip. a viola-

Q 

tion of American laws, it can be forfeited. Of cour~e, the 
owner can always recover the vessel if he comes forward to 
~how that the ship waS not uSed in violation of the law. 

Our civil forfeiture laws also provide an "innocent 
owner" defense whereby the owner of seized property can 
recover the property upon a showing that the criminal use of 
thepl."operty was not the result of any act or omission,by the 
owner. 

The First Congress oUhe United States authorized civil 
forfeiture for vessels violating U.S. customs laws. This was 
the same First Congress tlJat drafted the Bill' of Rights! Since 
then, more than 200 federal forfeiture statutes have been 
enacted for items ranging from contaminated f()od and drugs 
to pelts of endangered species to proceeds of drug traffick­
ing. 

PROTECTIONS AGAINSTl\BUSE OF THE .' 
FORFEITURE POWER 

No property may'even be seized or "arrested" for pur­
poses of forfeiture,Mnless the Gov~rnmenthas probable cause 

'. to believe it is subject t? forfeiture. Proba~le.causeis:the ~ 
same level ()fproof WhICh the U~S. Constltution reqUires for , ' 
the arrest and jailing ofa pers()npendingtrial, the search of a 
home, theindictment(formal charge of crimirtalconduct) of 
a person by agrandjury, or the seizure of evidence orcon~ 
traband. ., , 

"4Ith()ugh thelaw does not require 'it, U.S. Department of ',' 
Justice (DOJ) policy requires that seizures shouldnot be ex .. 
ecuted until ,a. neutral and detached magistrate has made an in­
dependent fiilCfing of probable calise and issued a federal 
seizure warrap.t. Exceptions are allowed, ()f COllrse, for ex­
igent circumstances Where the property might be removed, 

. hidden, or destroyed before a warrantcan be obtained, DOJ 
policy permits no .exception to.the warrantrequirement for 
the seizure, of any parcel of real estate. 

The G()vernment mllst mail written notices of the s~izure 
to. any owner qf lienholder of the property and mustpublish a 
notice of the seizure for three consecutive weekllin.a ' 
newspaper of general distribution. Anyone with alegal inter­
est in seized property may claim ituIJon the posting ofa 
bond of $5,000 or lOpercent of the value of the property, 
whichever is less; 

, (over, please) 
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The p~sting ofa bond Jequires thetJovern~e~t to file a 
civil forfeituJe cOIP..phlintin a United· States District Court to 
con~inue a forfeitrire·action. Thedvil judicial forfeiture 
process is like other civil trials (e.g.,.for breach of contract or 
. a peJsonal injury:daim)~ .'~ 

.. Procedures exist by which each side can discover the' 
otherside'scase and compel attendance of needed witnesses; 
As noted above, the standat(tofproof is "preponderance of 
the evidence~'t Clairnantsmay demand a trial byjutyexcept 
where the property was seized on the high seas, in which . 

.'. case admiralty laws apply. 
In addition to the "innocent owner defense," federal forfei­

ture. statutes· expressly authorize the A.ttorney General to 
"remit"dI "mitigate" a forfeiture if it would be unduly harSh. 
DOJ policy is.to liberally grant such petitions. asa means of 
avoiding harshre~uJ~s. 

This exercise of administrative grace (similar to' a "par -' 
don") also affords innocent c1airnantsa me.ans. of recovering 
prQpertywithoutthenecessity of incurring attorney's fees. 

OTHER INDICATIONS OF THE PROPRIETY OF 
.CIVIL FORFEITURE '. . 

The Supreme C()urt of th~ un'ited States has upheld civil 
f()rfeiture in numemuscases ffotq the t(arliestdays of our na­
tion to .the 1980' s~ To say thatJlie. Goyefnrrient should not be 
able to forfeit property without a criminal conviction equates 
to the parents of a child hitpya drunk driver not being able 
to sue for damages unless thedriveris convicted of driving 
~while intoxicatedc..American law has neverimposed such. a re­
quirement. 

Civil judicial proceedings determine the fate of billions 0£'0 
dollars each Year; In one civil case, a corporation wona $10 
billion judgment against another corporation .in·a civil trial 
based onan anti-competition clairn~'The losing corporation 
had never been c()nvicted of a criminal violation. Civil' 
proceedings are the age.,old method of determining property 
rights; civilforfeiturepmceedingsare an appropriate part of .. 
the overall civil law s),stem. . 
, ·.AJ.though any person may file a civi1lawsuit against 

. ' anothe~ person,orily the Government may file a civil forfei­
ture action. This "is another significant safeguard against 
abuse .. ' . 

THE IMPORTANCE ()F CiVIL FORFEITURE 
Ci~il forfeitureisan absolutely vitalwC!aponagainstrlrug 

trafficking, moneylaundering,and other fonns of organized . 
criminhl activity; particularly mternational crime. While 

.criminalforfeitiire is ~ available sanction in many cases,.it 
.tequiresthatthe Govemnientbe able totakecus~ody ofthe 
criminal whOSeptopertyisbeing forfeited. Of course, many .. 
drug lqrds andotherintem,ational criminhlsreside outside the .. 
juriSdiction of the US. Although many non-lawyers are more 

. comfortable with the conqept of crimiQal f'orfeiture than with 
.' :cjvil forfeiture, it is criminal forfeiture that is new and hovel 

(Federalcritninal forfeiture statutes date back. only to 19'10). 
.. EVen when cri,prlnalsare within our borders , they are 
,,;often able t~ el~de hlwz~nf?,rcentent and remain ,fugitives 

i' _ ~ , 

from justice. Civilforfeitureis an invaluable weapon in strip­
ping fugitives of their ill gotten gains .. 
. In sum, without civilforfeiture, we would \Je virtually 

powerless to act when the criminiHprofits and. other property 
ofioreign criminals are found within. our own borders and . 

.. ••••••• . when criminal operatives are able to ev~de arrest. Without 
. civil forfeiture, the ability of theUnited States' to fight inter­

national cIJme would bepitifnlly weak .. 

CONCLUSION 
Civil forfeiture is an ancient legal procedure which is 

provihg to be dramatically effective'in attac.ld.ng modern 
crime. While convicted drug kingpins are quickly replaced 
by their subordinates, the seizure and forfeiture oftheir 
airplanes, vessels,automobiles, stash houses, and cash hoards 

· can cripple a drug syndicate. . . 
Moreover, prison costs 11mit incarceration as a remedy for 

crime~ It now costs over $60,000 to buildprisoll space for a 
single federal prisoner and over $18,000 a year to keep a 
prisoner incarcerated. The potential of assetforfeiture,how­
ever, is virtually unlimited. Additionally, forfeiture hurts 
criminals in the same place itbelps taxpayers-in the pocket­
book. Over the past Seven years, more than .$2 billion in . 
criminal assets have been forfeitedby DOJ and reinvested in 
law enforcement at the Federal, Stateand·locaUevels. 

Law enforcement officials at all levels of government 
1llusthelp get the message out to .our citizens: civil fbrfeiture 

· is a procedUre that has stood the test oftime, its use in the 
~ar ?ncririie. is sti~lin its inf~cy ,it is provinghi~~y eff~c-,.· . . 
tlve 10 attacking cnmes commItted for profit, and l~lS one of. . 
our most promising alternatives to costly incarceration. 
Moreove5-qivil forfeiture isa tried and trueJegal process. that. 
affordsci)i!;dns their. full range of Due Process rights. . . 
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